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COURT  RULES 


SUPREME  COURT  OF  THE  STATE  OF  NEW  MEXICO 


January  Term.  1919 


The  following  rules  are  hereby  adopted  as 
the  rules  of  this  court,  eflectlre  September  1, 
1910: 

Bnlft  L   DCTIBS  or  CliBRK. 

1.  BetUenoe—Practtoh^i  Law.  The  derk 
of  this  court  Shall  reside  and  keep  his  oBiae  at 
tlie  seat  of  state  goTeromait  He  shall  not 
practice  law  In  any  of  the  courts  of  the  state. 

2.  OrigiKal  Paper*.  The  derk  shall  not 
permit  original  papers  or  records  to  be  taken 
from  his  office,  or  from  the  court  room,  with- 
out a  coort  order. 

3.  Calmdar—Jfotiee.  The  derk  will  make 
up  the  calendars  for  oral  argument  of  cases, 
giving  attorneys  at  least  Ave  days  notice  of 
the  setting  of  cases  In  which  tb^  aiqpear  as 
record  counsel. 

4.  DeeUion—yotice.  Unless  otherwise  di- 
rected by  counsel,  the  clerk  will  wire,  collect, 
one  attorney  of  record  on  each  side  of  a  case 
of  the  result  of  the  decision  of  the  court 
therein. 

5.  OpinioM — Attorney's  Copy.  Inunedlate- 
ly  after  an  optultm  Is  rendered  In  a  case,  the 
clerk  will  transmit  one  copy  thereof  to  we 
counsel  of  record  on  each  side  ot  the  case, 
without  diarge. 

6.  Docketififf  CaseM.  The  clerk  will  enter 
cases  on  the  docket  In  the  order  In  which 
the  transcripts  on  appeal  and  the  order 
granting  writs  in  cases  of  writs  of  error  are 
filed  In  his  office.  The  date  of  the  allowance 
of  the  appeal  or  the  issuance  of  the  writ  of 
error,  tt^ether  with  the  name  of  the  judge 
who  tried  the  case,  will  also  be  entered  on  the 
docket  by  the  clerk. 

7.  BiniUng  Record— CoatM.  The  record  In 
all  causes  In  this  court  will  be  bound  after 
final  dispooltlon  has  been  made  of  such  cases, 
and  the  clerk  shall  tax  as  costs  In  every 
case  a  sum  not  In  excess  of  92.00  for  the  pur- 
pose of  defraying  the  expenses  incident  to 
tbe  proper  binding  of  sndt  records. 

Ru)e  U.   DOCKET  FEB. 

1.  Advanced  Ooate.  Upon  flUng  the  tran- 
script In  appeal  cases  and  tbe  prsecipe  in 
cases  of  writs  of  error,  the  appellant  or 
plaintiff  in  error  shall  deposit  with  the  derk 
the  sum  of  twmty  dollars  as  advance  costs, 
the  same  to  be  applied  to  the  paymmt  of 
cuts  as  they  aocma.  Additional  sums  Aall 


be  paid  by  said  party,  opm  request  ot  the 
de^  as  the  money  oa  d^KMSlt  fOr  costs  be- 
comes exhausted.  Upm  the  final  determina- 
tion of  cases  the  balance  of  the  deposits  not 
consumed  as  costs  shall  be  refunded  to  the 
party  depositing  the  same  together  with  the 
sum  collected  for  the  accrued  costs  from  un- 
successful party. 

Rule  m.  APPEARANOID& 

1.  FUini;.  Upon  the  filing  of  the  tran- 
scripts In  appeal  cases  and  the  order  grant- 
ing the  writ  in  cases  of  error,  counsel  for 
the  appellant  or  plaintiff  In  error  must  file 
with  tbe  clerk  his  written  appearance.  Coun- 
sel for  the  appellee  or  defendant  in  error 
must  file  his  written  appearance  before  he 
shall  be  entitled  to  be  heard  on  the  merits 
In  this  court 

2.  Foreign  Coumet.  Counsel  not  admitted 
to  practice  law  In  this  state  shall  not  be 
heard  in  this  court  In  any  matter,  unless 
resident  counsd  shall  be  associated  with  him 
or  them. 

Rule  17.  TRANSCRIPTS. 

1.  Typetoritten— Preparation.  Typewritten 
transcripts  must  be  prepared  in  accordance 
with  the  requirements  spedfled  In  section  4 
of  rule  6  for  briefs. 

2.  Printed— Preparation.  When  a  party 
dects  to  print  the  transcript,  the  same  must 
be  prepared  in  accordance  with  tbe  require- 
ments specified  in  sectiMi  2  of  rule  6  for 
printed  briefs. 

3.  AbJtrevtation  of*  After  once  setting  out 
in  full  the  title  of  the  case  and  the  names  of 
the  parties,  titles,  headings  and-  verifications 
In  full  shall  thereafter  be  omitted.  In  lieu 
of  full  statement  of  the  verification  of  plead- 
ings the  transcript  shall  show  where  the  pa- 
per was  verified  and  that  It  was  verified  In 
tbe  usual  ft>rm,  naming  the  person  verifying 
the  same  and  the  date  of  the  verlflcatlott,  un- 
less the  prsedpe  shall  direct  that  the  record 
be  not  abbreviated  In  this  manner. 

4.  Violation  of  Rulv.  No  charge  shall  be 
made  by  the  clerks  of  the  district  courts  for 
the  Insertion  of  matter  In  the  record  required 
to  be  abbreviated  as  provided  in  the  foregoing 
section,  unless  the  preedpe  requests  the  derk 
not  to  so  abbreviate  said  matters,  and  ttny 
snch  unnecessary  matter  embraced  witUn  a 
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traiuciipt  Bball  not  be  diaiged  for  by  said 
darks  nor  tiie  cost  tiierettf  taxed  In  tSOa  court, 
or  tbe  district  court,  as  costs  against  the  un- 
successful party. 

5.  (^roMg^fipealt.  When  an  ai^eal  or  writ 
of  error  is  taken  by  both  parties  to  the  cause, 
a  transcript  of  record  filed  by  eltber  party 
may  be  used  In  botb  cases  and  the  cases  shall 
be  heard  In  the  same  manner  as  though 
separate  transcripts  had  beoi  filed  in  each 
case. 

6.  OplntofM.  The  clwk  of  the  district 
court  shall  ln<dude  In  all  transcripts  a  copy 
of  tlie  written  (^>lnlon  of  the  district  court;  in 
tba  case,  whether  called  for  by  the  pnedpe  or 
not 

7.  TratMlationt.  Whenever  any  record 
transmitted  to  this  court  shall  contain  any 
matter  in  a  foreign  language,  translations 
thereof,  In  English,  made  under  the  direction 
of  the  Judge  of  the  district  court,  shall  be 
included  in  such  record ;  otherwise  tbe  clerk 
ot  this  court  will  return  sndi  record  for 
correction  in  this  respect. 

8.  Original  Paper*.  Whenever  a  Judge  of 
the  district  court  shall  determine  that  orig- 
inal papers,  or  exhibits  of  any  kind,  In  a 
cause  should  be  Inspected  by  this  court,  he 
shall  make  an  order  for  the  safe-keeping, 
transportation  and  return  thereof  as  to  him 
may  seem  proper,  and  this  court  will  receive 
and  consider  such  papers  or  exhibits  In  con- 
nection with  the  record  of  said  case:  Provid- 
ed, however,  that  this  section  shall  not  be 
construed  to  dispense  with  the  necessity  of 
incorporating  In  the  transcript  copies  of  such 
papers. 

9.  VaUiminoua  BaiMbiU.  Voluminous  ex- 
hibits and  exhibits  which  are  important  only 
as  to  the  fact  of  their  existence,  or  as  to  por- 
ticms  of  their  subject  matter,  or  as  establishing 
a  negative  fact,  shall  not  be  included  In  full 
In  the  record,  unless  the  trial  Judge  otherwise 
orders;  but  a  statement  of  their  existence  or 
substance,  with  so  much  of  their  contents  as 
shall  be  necessary  to  a  proper  presentatlwi 
of  the  point  at  issue  shall  be  agreed  upon  by 
the  parties,  or  settled  by  the  trial  Judge,  and 
Induded  In  record  In  lieu  of  exhibits  in  fnlL 

Rule  V.    ASSIGNBfENTS  OP  BRBORS. 

1.  Filing.  Only  one  cop7  of  ^pewritten 
assignments  of  errors  shall  be  filed  In  the 
office  of  the  clerk  of  the  supreme  court,  ex- 
cept by  leave  of  the  court. 

2.  Croi9-A%8igmneni9.  Gross-assignments 
of  error  shall  be  governed  in  all  respects  as 
are  assignments  of  errors  generally. 

3.  Am^AmenU,  Assignments  <tf  errors 
shall  not  be  amended  after  the  same  are  filed, 
except  by  leave  of  the  court,  unless  the 
amendment  Is  to  correct  mere  dwical  errws. 

Rule  VI.  BRIEFS. 

1.  Printed  or  Typmoritteti—OpUonai. 
Briefs  may  be  printed  or  typewritten  at  the 
option  of  the  party  filing  the  same. 


2,  TTAeii  PrtMted— Aeffttirementt.  When  a 
party  elects  to  file  printed  briefs  the  same 
shall  be  legibly  tainted  in  blac^  ink.  In  tea 
P<^t  type,  on  good  unglazed  paper  thirteen 
ami  a  quarter  inches  long  and  eight  and  <me- 
balf  inches  wlde^  with  inside  margin  not  less 
than  one  inch  wide  and  with  double  leaded 
text  and  single  leaded  quotations.  Quotations 
may  be  unlndented  in  eight  point  type  or  in- 
dented bi  ten  point  type.  The  pages  shall  be 
consecutlTely  numboed.  Each  printed  brief 
shall  be  bound  with  paper  of 'heavier  weif^t 
than  the  stock,  upon  the  cover  of  which  shall 
be  printed  tlie  title  the  court  and  the  cause, 
the  numbar  of  the  case,  the  dedgnatlon  of  the 
brief  and  tin  name  and  resldoice  of  counsel 
for  tbe  par<7  fiUng  the  same,  and  shall  be 
printed  on  <me  side  of  paper  only  and  bound 
at  the  tc^. 

3,  Prfnted— FOfn^i—^ervfoe.  When  briefs 
are  printed  ten  copies  thereof  shall  be  filed 
with  the  derk  and  two  copies  shall  be  served 
upon  adverse  counsel  within  ten  days  after 
filing  the  same,  and  proof  of  service  thereof 
shall  be  tiled  with  the  clerk. 

4,  When  TypeicHtten— Requirements. 
Typewritten  briefs  must  be  written  upon  pa- 
per thirteen  and  a  quarter  inches  long  and 
eight  and  one-half  Inches  wide  and  weighing 
not  less  than  sixteen  pounds  to  the  ream, 
folio  base  seventeen  by  twenty-two  Inches, 
with  left  hand  margin  not  lees  than  one  and 
one-half  inches  wide,  the  text  to  be  double 
spaced,  the  quotations  to  be  single  spaced. 
Each  copy  shall  have  a  cover  page  entitled. 
In  typewriting,  in  manner  spedfled  for  print- 
ed hrietB,  be  typed  <m  me  aide  wly  and 
bound  at  the  top. 

6.  Typetcritten'—Filinir— Service.  When 
briefs  are  typewritten  four  c<^es  thereof 
shall  be  filed  with  tbe  derk  and  one  ct^y 
shall  be  served  upm  adverse  counsel  within 
ten  days  after  filing  the  same,  and  proof  of 
service  thereof  filed  with  the  clerk. 

e.  Briefa  in  Chief—Filing.  Brieft  in  chief 
of  appellant  or  plaintiff  In  error,  in  dvll 
cases,  including  dvil  and  criminal  contempts, 
shall  be  filed  with  the  clerk  within  thirty 
days  after  the  filing  of  the  assignments  of 
error.  In  all  other  cases  brief  in  chief  of 
appellant  or  plaintiff  In  error  shall  be  filed 
within  thirty  days  after  the  filing  of  the  tran- 
script of  record  In  this  court 

7.  Brief »  in  Chief— Form.  Briefe  In  chief 
of  appellant  or  plalntlff.ln  error  shall  be  pre- 
pared In  substantially  tbe  following  form: 

<1)  Statement  of  the  case. 

(2)  Stat^ent  of  facts. 

(3)  Assignments  of  errors,  where  required. 

(4)  Points,  authorities  and  argument. 

8.  Default  in  Filing  Brief  in.  Chief.  Where 
the  appellant  or  plaintiff  In  error  falls  to 
file  his  brief  in  the  time  required  by  these 
rules,  the  adverse  party,  upon  written  mo- 
tion therefor,  may  have  the  appeal  dismissed 
or  the  Judgment  or  decree  of  the  trial  court 
affirmed,  unless  good  cause  for  such  default 
be  shown. 
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9.  Brief  in  OIUef—DefauUt—PeiiaUv. 
Vhete  record  sbows  a  default  in  flUng  of 
brief  In  chief  tblrty  days,  or  more,  the  cause 
wUl  stand  submitted  and  Inde];>endwt  of  ac- 
tion on  part  of  adverse  party  the  appeal  will 
be  dismissed,  and  Buch  dismissal  shall  not  be 
set  aside  except  for  good  cause  shown  and 
up<m  application  made  within  twenty  days  of 
date  of  such  dismissal. 

10.  Answer  Brief,  Answer  briefs  In  dvil 
and  criminal  cases  shall  be  filed  with  the 
cletb  within  thirty  days  after  service  of 
brief  in  chief  on  adverse  counsel. 

10.  Preparation.  Answer  l^ilefs  shall  fol- 
low the  same  general  manner  of  preparation 
as  prescribed  herein  for  briefs  in  clilef. 

12.  Defaultt  hy  Appellee.  Where  the  ap- 
pellee, or  defendant  in  error,  fails  to  file  his 
briefs  as  required  herein,  the  appellant  or 
plainttft  in  error  may  submit  the  cause  upon 
his  brief  and  the  appellee  or  defendant  in 
error  shall  not  he  heard.  For  the  purpose  of 
enforcing  this  rule  cases  will  be  considered 
by  the  court  any  time  after  Jurisdiction  at- 
taches. 

13.  Reply  Brieft.  Appellant  or  idalntiff 
In  error  may  file  a  re{)ly  brief  any  time  with- 
in ten  days  after  being  served  with  brief  of 
appellee  or  defoidant  in  error. 

14.  Befermce  to  TrmMcript.  A  proposition 
urged  In  the  briefs  by  counsel  for  either 
party  to  a  cause,  depending  in  whole  or  In 
part  upon  matter  In  the  record,  will  be  disre- 
garded by  the  court  where  the  bri^  does  not 
Bpedflcally  refer  to  the  page  upon  which  such 
mattOT  appears  in  the  transcript 

15.  BxtentUm — Coffee.  No  extensl<m  of 
time  to  file  briefs  will  be  granted  except  upon 
reasonable  notice  to  the  adverse  party.  When 
extensions  are  granted  the  attorney  secur- 
ing the  same  shall  noUfy  th»  adverse  counsel 
of  such  extension  within  five  days  after  the 
same  Is  granted. 

16.  £«ten«ion*— Oroitflfvi— i^pptlooMOn — 
ProUat.  Xixtensious  of  time  to  ffle  lirlefs 
will  not  be  granted,  as  of  coarse  ot  of  right, 
but  only  when  supported  by  written  motion 
setting  forth  good  cause  for  the  extension. 
No  more  than  two  extensltms  of  time  to  file  a 
designated  brief  will  be  granted  to  a  party, 
unless  exceptional  good  cause  Is  shown.  The 
adverse  party  may  contest  granting  of  ap- 
plicatlrai  tar  extension,  by  appearing  in  per- 
son or  t|y  written  protest,  any  time  before 
extoislon  Is  granted. 

17.  StipulatU>n»—Bmtm^on9~'So  Record* 
Stipulations  and  understandings  between 
counsel  covering  subject  of  extending  time  to 
file  iKiefs.  not  of  record  and  approved  by  the 
(vder  ot  the  court,  shall  be  without  force  or 
effw*. 

18.  TotUnff  Time.  Filing  motion  to  dismiss 
case  or  appeal  and  all  motions  or  pleadings 
of  a  dilatory  nature  will  toll  time  for  flJing 
briefs  or  pleadings,  or  taking  other  action 
in  the  case,  nntU  disposition  is  made  of  such 
iDOtiotts  or  pleadings.  Time  to  file  briefs  or 
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take  other  actlcm,  la  sodi  events,  shall  begin 
to  ran  from  date  of  disposlUoQ  of  such 
moticms  or  pleadings  and  proceedings  shall 
thereafter  be  governed  as  other  cases  under 
these  rules. 

Rule  TII.    ORAL  ARGUMENTS. 

1.  Be%aUm».  Sessions  of  court  for  purpose 
of  hearing  oral  arguments  will  be  held  at 
such  times  as  court  shall  direct. 

2.  Ordering  Argument.  The  court  will  or- 
der oral  arguments,  without  appUcatlou 
therefor,  In  sucii  cases  as  It  deems  sncb 
arguments  essential. 

3.  Application  for.  Request  for  oral  argu- 
ment must  be  made  by  the  appellant  or  plain- 
tiff in  error  not  later  than  the  time  his  first 
brief  on  the  merits  is  filed,  and  by  the  ad- 
verse party  not  later  than  when  his  first  brief 
on  the  merits  Is  filed.  The  request  must  be 
in  writing.  In  absence  of  such  request,  in 
the  time  and  manner  provided  for  herein,  a 
party  will  be  deemed  to  have  waived  oral 
aigument  and  the  case  will  Immediately 
stand  submitted  to  the  court  for  Its  decision 
on  the  briefs  filed,  unless  the  court  sliall 
otherwise  direct. 

4.  Identical  QuettUmt.  Two  or  more  cases 
Involving  the  same  question  may  be  beard 
together,  Iqr  leave  of  the  court 

6.  Adwnoing  Ca»e».  Criminal  cases  and 
cases  involving  matters  of  general  public 
Interest  or  policy  may  be  advanced  for  oral 
a^ment  or  decision  by  leave  of  the  court 
and  upon  the  motion  of  either  party. 

6.  Time  of  Argwnont.  Oral  argument  of 
one  hour  will  be  allowed  to  each  side,  unless 
the  time  shall  be  extended  the  court.  Not 
more  than  two  counsel  on  each  side  shall  be 
permitted  to  speak. 

7.  Opening  and  CloMtng.  Appellant  or 
plaintiff  In  error  shall  open  and  close  the 
argument  Where  there  are  cross  ai^ieals, 
the  plaintiff  In  the  court  below  will  open  and 
close  the  argument. 

Rule  YIIL  REHBARINGS. 

1.  Grounds.  A  motion  for  rehearing  must 
briefly  and  distinctly  state  its  grounds,  and 
will  not  be  granted  or  permitted  to  be  argued 
orally,  unless  a  Justice  who  concurred  in  the 
judfi^ent  desires  It  and  a  majority  ot  tho 
court  so  det^'mlnes. 

2.  Filinfff — Preparation.  A  motion  for  re- 
hearing may  be  filed  any  time  within  twenty 
days  after  the  date  of  the  rendition  of  the 
opinion  of  the  conrt.  The  motion  may  be 
printed  or  typewritten  and  one  copy  thereof 
shall  be  filed  with  the  clerk.  One  copy  shall 
be  served  upon  the  adverse  party  or  counsel 
in  the  time  and  manner  required  for  the 
service  or  briefs. 

3.  Briefa  on.  At  the  time  the  motltm  for 
rehearing  is  filed,  a  separate  brief  support- 
ing the  same  must  be  filed.  Such  brief  may 
be  printed  or  typewritten.  Four  copies 
thereof  shall  be  filed  with  the  clerk  and  one 
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copy  aerred  <»t  adrene  counsel  or  party  In 
tbe  time  and  matter  reanlred  Im  briefs  gea- 
erally. 

4.  Adverte  Brief.  Within  five  days  after 
the  service  of  such  motlcm  and  l^ief  on  the 
adverse  party,  the  latter  may  file  a  printed  or 
typewritten  telef  questioning  the  snffldency 
of  motion  or  meeting  the  merits  of  the 
motion.  Four  copies  thereof  shall  be  filed 
with  the  clerk  and  one  copy  served  on  the 
adverse  party  In  tbe  time  and  manner  required 
for  the  service  of  tM>iefs  generally. 

5.  Oral  Argument.  Oral  argument  on  mo- 
tions for  rehearing  will  be  granted  only  by 
special  application  to  and  leave  of  the  court. 

6.  Prooedwre—WKm  Granted.  When  a  mo- 
tion for  rehearing  Is  granted  the  court  will 
set  a  time  for  oral  argument  or  filing  briefs, 
or  both,  as  the  court  may  determine. 

7.  Second  Motion.,  No  second  motion  for 
rehearing  filed  by  one  part^  to  the  cause  will 
be  entertained,  unless  the  court  grants  spedal 
leave  to  file  tbe  same. 

Bule  IX.  MANDATE. 

1.  /««M  txf.  When  final  diq)OBitlon  ihall 
have  been  made  of  a  civil  case,  mandate  will 
issue  upon  tiie  paymmt  by  either  party  of 
tbe  costs  in  this  court  Issuance  thereof 
will  not  be  withheld,  unless  good  cause  be 
shown  tlierefor. 

Rule  X.  UOTXONS. 

1.  Typewritten,  MotifHis  shall  be  ^rpewrlt- 
ten  and  one  copy  shall  be  filed  with  the  clerk. 

2.  Briefs.  Whenever  a  motion  filed  in  a 
case  is  directed  to  matter  which  may  sub- 
stantially effect  the  dispositifffi  of  the  case, 
tbe  same  must  be  supported  by  separate  brief. 
Four  copies  of  such  brief  and  answer  brief, 
if  adverse  party  elects  to  file  an  answer 
brief,  must  be  filed  In  cause  and  one  copy 
thereof  served  on  the  adverse  party  within 
five  days  after  the  same  has  been  filed.  A 
motion  of  such  a  nature,  not  supported  by  a 
brief  as  aforesaid  will  not  be  considered  by 
the  court 

Role  ZI.  PROOF  OF  SERVICE  OF  PA- 
^BIRS. 

1.  Manner.  Proof  of  service  of  briefs  and 
papers  shall  be  nude  by  a  statement  In  writ- 
ing of  the  attorney,  or  other  competent  evi- 
dence thereof  in  writing  and  shall  be  filed 
in  this  court 

Rule  Xn.    WRITS  OF  ERROR. 

1.  Bupertedeat.  After  pnecipe  for  writ  of 
error  Is  filed,  if  the  plaintiff  in  error,  within 
the  time  limited  by  law  after  r^dltion  of 
Judgment  In  the  court  below,  shall  file  the 
bond  required  for  supersedeas  or  stay  of 
execution,  the  clerk  of  this  court  shall,  upon 
approving  such  bond,  immediately  certify  the 
fact  of  his  haying  received  and  approved  said 
bond  to  the  clerk  of  the  district  court  wherein 
tbe  Judgment  was  mdered,  and  thereafter 


execution  of  the  judgment  shall  be  stayed  un- 
til the  decision  of  this  court  Is  had  In  tbe 
premises.  If  execution  shall  have  Issued 
from  the  district  court  npon  Its  Judgment 
before  the  said  certificate  of  the  clerk  of  tfaia 
court  is  received,  the  Judge  ot  such  district 
court  shall  supersede  the  execution  of  sucb 
Judgment  upon  appllcatitm  of  any  interested 
party,  but  such  party  shall  be  required  to 
lodge  the  writ  of  error  la  the  district  court 
and  to  produce  the  said  certificate  of  the 
clerk  of  this  court  befiore  he  ihall  have  any 
supersedeas. 

Bule  XIIL  OASES  PBOSEGUXBD  FOB 
DELAY.  . 

1.  DelatH-Damoffet.  Where  it  shall  ap- 
pear  that  appeal  was  takra  or  writ  of  enm 
sued  ont  morely  for  delay  and  that  same  has 
delayed  proceedings  on  Judgmmt  of  trial 
court  damages  shall  be  awarded  to  appellee 
or  defendant  In  error  in  sum  not  In  excess  of 
ten  per  cent  of  amount  of  Judgmoit  of  trial 
court 

Rule  XIV.   REMOVAL  FROM  STATE  OOB- 
PORATION  COMMISSION. 

1.  Briefg.  When  any  cause  is  removed 
from  the  State  Corporation  Commission  to 
this  court  and  docketed,  the  party  against 
whom  the  order  has  been  entered,  shall  file 
four  copies  of  a  typewritten  or  printed  brief 
with  the  clerk  of  this  conrt  and  serve  a  copy 
of  the  same  npon  the  opposite  party  or  bis 
attorney  within  thirty  days  from  the  date  of 
filing  of  such  order  of  removal  In  the  clerk's 
office.  The  (^poslte  party  shall  file  and  serve 
briefs  in  like  manner  within  thirty  "days 
thereafter.  Reply  briefs  shall  be  filed  and 
served  within  ten  days  thereafter,  whereupon 
said  cause  shall  be  placed  upon  the  calendar 
for  hearing. 

Rule  XV.    PREROGATIVE  WRITS. 

1.  Application — Contenig  of.  In  any  ap- 
plication made  to  the  conrt  for  a  writ  of 
hat)eas  corpus  mandamus,  quo  warranto,  or 
for  any  prerc^ative  writ  to  be  Issued  in  the 
exercise  of  its  original  Jurisdiction  and  for 
which  an  application  might  have  been  law- 
fully made  to  some  other  court  in  the  first 
Instance,  the  petition  shall,  in  addition  to  the 
necessary  matter  requisite  by  the  rules  of 
law  to  support  the  application,  also  set  forth 
the  circumstances  which,  in  the  opinion  of 
the  applicant  raider  it  necessary  or  proiper 
that  the  writ  should  issue  orUElnally  from  this 
court  and  not  from  such  other  court  and 
the  snffldency  or  Insuffldency  of  such  circum- 
stances so  set  forth  in  that  behalf  will  be 
determined  by  tbe  conrt  In  awarding  or  re- 
fusing the  application.  In  case  .any  court 
Justice  or  other  oSlcer,  or  any  board  or  other 
tribunal.  In  the  discharge  of  duties  of  a  public 
character,  be  named  in  the  application  as 
respondrat,  the  petltioti  shall  also  disclose  the 
name  or  namea  of  the  real  party  or  parties, 


Digitized  by  Google 


OOUET 

(IBS 

If  aoy,  in  interest  or  whose  Interest  would 
be  directly  affected  by  the  proceedings,  and 
in  such  case  It  shall  be  the  duty  of  the  ap- 
plicant obtaining  an  order  for  any  such  writ, 
to  serve  or  canse  to  be  served  upon  such  party 
or  parties  in  Interest,  a  true  copy  of  the 
petition  and  of  the  writ  Issued  thereon,  and 
to  file  to  the  office  of  the  clerk  of  this  court 
evidence  of  sudi  service. 

2.  PetUion9—Cofaent$.  Writs  of  prohibi- 
tion shall  be  applied  for  upon  petition  duty 
verified  In  the  manner  required  for  the  veri- 
fication of  petitions  in  other  cases.  Such 
petition  shall  state  In  concise  form  the 
grounds  upon  which  the  application  Is  made 
and  shall  be  presented  to  the  court,  or  a 
Justice  thereof.  If  the  cause  shown  appears 
to  the  court  or  Justice  to  be  sufliclent,  a 
writ  shall  therebpcm  issue,  which  shall  com- 
mand the  responds  t  to  desist  and  refrain 
from  further  proceedings  In  the  action  or 
matter  spedfled  therein  until  further  order 
of  the  court  thereon,  and  to  show  cause  on 
some  day  to  be  fixed  In  the  writ,  why  he 
should  not  be  abetHutely  restrained  and  pro- 
hibited from  any  further  proceedings  in  such 
action  or  matter. 

3.  Antwer-Dav.  The  court  or  Justice  shall 
in  said  writ  designate  the  answer-day  and 
direct  the  manner  of  service  thereof:  Provid- 
ed, bowever.  the  day  fixed  for  the  answer  of 
the  party  to  whom  the  writ  is  directed  shall 
not  be  leea  than  ten  days  after  service  shall 
be  made ;  and  provided,  further,  such  service 
shall  be  by  copy  of  the  writ. 

4.  PleatUnff  to  lorit.  To  the  writ  Issued  in 
accordance  with  wctton  8  of  this  mle,  an 
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answer  shall  be  made  by  ttie  party  against 
whom  the  writ  issues:  Provided,  however, 
that  in  lieu  of  such  answer  such  party  may 
by  demurrer  or  motlra  question  the  sufii- 
clency  of  the  petition  filed,  subject  t(>  the 
rules  of  pleading  governing  other  proceedings 
under  the  Code  of  Civil  Procedure. 

5.  HearUiffi  Upon  the  filing  of  the  answer 
of  the  respondent,  the  court  shall  set  a  day 
for  the  bearing  of  the  application  for  the 
writ  and  also  fix  a  day  for  pleading  to  sucb 
answer,  if  such  pleading  Is  not  already  filed. 
Upon  such  hearing,  the  parties  may  introduce 
such  evidence  by  affidavits,  original  files  of 
the  trial  court  or  otherwise  as  they  may  de- 
sire or  as  may  be  required  by  this  court 

6.  Judgment  of  the  Court.  The  court,  aft- 
er bearing  the  proofs  and  allegations  of  the 
parties,  shall  render  Judgment,  either  that  a 
writ  of  prohibition  absolute,  restraining  the 
respondent,  shall  issue,  or  that  such  writ  be ' 
denied,  and  may  make  and  enforce  such  order 
In  relation  to  oosta  and  diarges  as  may  be 
deemed  Just. 

7.  CerttoraH—AppUoation — Servtoe  and 
Return.  Writs  of  certiorari  shall  be  allowed 
upon  application  therefor,  In  writing,  duly 
verified,  unless  the  facts  be  admitted  by  the 
opsKoite  party.  Such  writ  .shall  be  served 
and  made  returnable  in  such  manner  and 
within  such  -time  as  the  court  shall  order. 

FRANK  W.  PARKER, 

Chief  Justice. 
CLARENCE  J.  ROBERTS, 

Justice. 
HERBERT  T.  BAZNOLDS, 

Jnstioeu 
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8NIVELY  V,  RECORD  PUB.  CO.  •!  al. 
(L.  A.  5787.) 

(Snpremo  Court  of  OaUfornia.  April  25, 1921. 
BefaearlDg  Denied  May  23,  1921.) 

f.  Ubol  and  claRdar  «ss»48<2)— Nowspapar 
privileged  a»  to  oonnHlofttloat  ngardlag 
publlb  offioen. 

Under  Civ.  Code,  {  47,  subd.  3,  declaring 
privileged  a  communication  without  malice,  to 
a  person  interested  tberein,  b;  one  who  is  also 
interested  or  by  one  who  stands  in  such  rela- 
tion to  the  person  liitereated  as  to  afford  a 
reasonable  gromid  for  sopposiiuc  the  motive  for 
eomronnication  innocent,  a  newspaper  stands 
in  "audi  relatton"  to  the  people  of  its  com- 
moni^,  with  regard  to  pablications  therein 
concerning  local  public  officers,  as  to  afford  "a 
reasonable  ground  for  sapposing  its  motive  to 
be  innocent,"  if  the  matter  published  has  the 
other  characteristics  of  a  privileged  communi- 
cation; but  this  rule  arises  from'  the  fact, 
not  that  the  publication  is  made  in  a  news- 
paper, but  that  the  olBdal  conduct  of  public 
offleera  is  a  matter  of  poMIe  eoncem  of  which 
every  dtfsMi  may  apeak  in  good  faith  and 
withont  malica. 

2.  Ub«l  and  slandar  4=>48(2)— Commanloa- 
tioa  eoRoariilng  a  pabllo  oflleor  may  be  priv* 
iieged,  although  made  to  the  publlo  oaly. 

A  eonuDunication  concerning  a  pnblic  offi- 
ear,  to  be  privilatad,  nead  not  necessarily  be 
made  only  to  those  having  the  power  of  re- 
moval or  of  appointment,  but  may  be  made  to 
tlie  pnUIc  generally. 

3.  LIbal  and  slaader  ^948(2)— PrivHege  as  to 
oamMMBieatioa  ooneeralag  pubDo  offloer  not 
dattroyad  baouaa  obarga  Is  fiUaa  or  chargea 
aamnistloB  of  orima;  "ilbal." 

The  qualified  privflege,  under  Oiv.  Code, 
I  47,  sabd.  8,  protecting  communications  con- 
cerning the  acts  of  a  public  officer,  is  not  lost 
merely  because  the  charge  complained  of  is 
false  or  because  the  communication  charges 
the  public  officer  with  the  commission  of  a 
crime,  in  view  of  section  45,  defining  a  libel  as 
a  "false  and  unprivileged  communication." 

CEd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ubel.J 

4.  LIbal  aai  alaadar  «=»^'Malloa^  nay  ha 
lafarred  4roM  falatty  <4  oharia. 

The  word  **maliee"  In  the  provisions  at  the 
Civil  Code  upon  the  subject  of  libel  and  slan- 


der means  actual  or  express  malice,  as  dis- 
tinguished from  that  somewhat  fictional  form 
of  malice  sometimes  described  as  "a  wrongful 
act  done  intentionally  without  just  cause  or 
excuse,"  or  as  "the  absence  of  legal  ezcose"; 
and  actual  malice  may  be  inferred  from  the 
publication  of  a  defunatory  charge  that  la 
false  in  fact  and  not  within  the  realm  of  ab- 
solute privilege,  defined  in  section  47,  subds. 
1,  2,  uid  actual  malice  may  also  be  inferred 
where  the  charge  is  false  and  Is  libelous  per 
Be,  and  the  defendant  publishes  it  without 
having  probable  cause  for  believing  it  to  be 
true  and  such  inference  is  sufficient  to  defeat 
the  defense  of  qualified  privilege. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Mslice.] 

5.  Libel  and  slander  «=>5— Malice  may  be  In- 
ferred from  exaggerated  manner  of  state- 
ment. 

The  manner  of  statement  is  material  upon 
the  queetion  of  malice,  and  if  the  facts  be- 
lieved by  defendant  to  be  true  are  exaggerated, 
overdrawn,  or  colored  to  plaintiff's  detriment, 
or  are  not  stated  fully  and  fairly  with  respect 
to  plaintiff,  malice  may  be  Inferred  from  audi 
circumstances  alone. 

6.  Libel  aid  alaader  «a»IOI  (4)— Defendant, 
pleading  quallfed  privlleia^  bat  harden  ef 
proving  abeeaea  af  Mtial  malloe,  an  aaaan« 
tial  thereaf. 

As  absence  of  actual  malice  Is  an  essentisi 
part  of  the  defense  of  qualified  privilege  under 
Civ.  Code,  f  47,  subd.  8,  it  is  necessary,  for  a 
defendant  pleading  such  privilege,  to  prove 
such  absence  of  actual  malice  to  sustain  hla 
defense. 

7.  Libel  and  slander  4=>I6— Cartooa  held 
eqnivaient  to  a  charge  that  plalatlff  as  chief 
of  polloe  had  been  guilty  of  aooeptlag  bribes 
or  was  ready  to  do  so. 

In  en  action  against  a  newspaper  for  libel 
by  chief  of  police  a  cartoon,  depicting  the  chief 
as  holding  with  his  right  hand  a  halo  above 
bis  bead  and  extending  behind  him  bis  left 
hand,  in  which  is  apparently  being  deposited  a 
sum  of  money  tied  to  the  end  of  a  stick,  Aeltf 
clearly  a  libel  as  having  the  natural  effect  to 
expose  him  to  contempt,  ridicule,  and  obloquy 
at  the  least,  and  as  readOy  to  be  understood 
88  charging  that  plaintiff  had  been  guilty  of  ac- 
cepting bribes  or  was  ready  to  do  so. 
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8,  UM  airf  slutfer  ^1 10(3)-Plalntlff's  ba« 
rapHtitlM  admluiUt  !■  tvldeiioo. 

Li  action  Iqr  chief  irf  police  agalBSt  a  news- 
paper for  a  libelona  cartoon,  defendants  liad  a 
right  to  prove  tiiat  plaintiff^a  general  reputa- 
tion for  effidenc7  and  competenc;  as  chief  of 
police  was  bad,  snch  trait  of  his  character 
being  pat  in  issue  by  the  pleadings,  and  the 
cartoon  being  susceptible  of  an  interpretation 
to  the  effect  that  he  was  inefficient  and  incom- 
peteot,  and  hia  general  bad  reputation  upon 
any  trait  of  character  in  issue  being  a  proper 
lubject  of  proof  bj  defendants  in  nutigadon  of 
damages. 

S.  Llbal  and  slaadar  «a>l  I0(3)-4>roaf  of  d«r«. 
llctlOR  Of  duty  of  apedal  poileeman  Inadmla- 
sible  la  ilbal  action  by  chief  of  police  against 
Mwspaper. 

In  action  by  chief  of  police  against  news- 
paper for  libelous  cartoon,  proof  by  defendants 
of  offensee  and  dereliction  of  duty  on  the  part 
of  certain  special  policemen  would  not  be  rele- 
vant or  competent,  unless  it  was  also  shown 
that  plaintiff  had  some  knowledge  thereof  at 
the  time,  or  that,  after  being  informed  thereof, 
be  failed  to  take  the  proper  action  in  regard 
thereto. 

In  Bank. 

Appeal  from  Snperlor  Court,  Los  Angeles 
County;  Cbarles  Monroe,  Judge. 

Action  by  C.  H.  Snively  against  tbe  Record 
Publishing  Company  and  another.  From 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

John  H.  Perry,  of  New  York  City,  and 
Leon  R.  Tankwldi,  of  Los  Angles,  for  appel- 
lants. 

E.  H.  Allen,  Ytncent  Morgan,  and  Porter, 
Hctfgan  &  Parrot,  all  of  Los  Angles,  for  re- 
■pondent 

SHAW,  J.  The  defendants  appeal  from 
tbe  ]ndgm«it  The  complaint  purports  to 
state  a  cause  of  action  In  damages  for  a  libel 
pDblislied  by  defendants  of  and  concerning 
tbe  plaintiff.  The  alleged  libel  consisted  of  a 
cartoon  publlsbed  in  a  dally  newspaper  in 
Los  Angeles,  known  as  the  "Los  Angeles 
Record."  The  Record  Publishing  Company 
was  tbe  publisher,  and  Dana  Sleeth  was  the 
editor  of  said  paper.  The  complaint  averred 
that  the  i^aintiff  was  chief  of  police  of  Los 
Angeles  at  the  time  of  said  publication,  and 
that  said  cartoon  was  "meant  and  intended 
by  tbe  said  defendants,  and  each  of  them,  to 
make  the  plaintiff  appear  ridiculous,  dis- 
honest, and  unfit  for  public  office";  that  it 
was  Intended  by  the  defendants  to  mean,  and 
did  mean,  that  the  plalntifl,  personally  and 
as  chief  of  police  was  posing  and  pretending 
to  be  honest  and  upright,  whereas  he  was 
actually,  personally,  and  as  chief  of  police, 
dishonest,  "and  was  receiving  money  secretly 
nnd  surreptitiously   •   *   •   for  uplawful  1 


purposes  and  In  vlolatl<Hi  of  his  oaOi  of 
office" ;  and  that  It  was  intended  to  mean 
and  did  mean,  and  was  understood  by  all 
persons  who  saw  the  cartoon  and  read  tbe 
language  therein  to  mean,  that  "the  plaintiff 
was  a  grafter,  to  wit,  a  dishonest  public 
official." 

The  answer  admitted  the  publication  of 
the  cartoon  by  the  defendants,  as  alleged, 
and  that  the  plaintiff  was  then  the  chief  of 
police  aforesaid.  It  denied  that  the  cartoon 
was  meant  or  was  Intended  by  tbe  defend- 
ants to  make  the  plaintiff  appear  ridiculous 
or  dishonest  and  unfit  for  public  office,  or 
that  It  was  so  understood  by  those  who  saw 
the  cartoon  and  read  the  language  therein. 
It  also  denies  that  defendants  Intended  to  or 
did  mean  that  the  plaintiff,  as  chief  of  police 
or  personally,  was  posing  or  pretending  to  be 
honest,  whereas  he  was  personally  and  as 
chief  of  police  dishonest  and  unfit  to  be  chief 
of  police,  or  that  he  was  receiving  money 
secretly  or  surreptitiously  for  unlawful  pur- 
poses and  in  violation  of  his  oath  of  office, 
or  that  the  cartoon  was  so  understood  bf 
those  who  saw  and  read  It. 

The  answer  fiu'ther  alleged  as  affirmative 
defenses:  First,  that  tbe  facts  represented 
in  said  cartoon,  so  far  as  they  telate  to  the 
plaintiff,  were  and  are  true  In  several  par- 
ticulars which  it  Is  unnecessary  to  state  in 
detail,  because  this  defense  is  not  involved  In 
this  appeal ;  and,  second,  that  the  facts  on 
which  the  cartoon  was  based  were  matters 
of  public  interest,  because  Uie  plaintiff  was 
then  chief  of  police  as  aforesaid,  that  tbe 
Los  Angeles  Record  was  then  a  newspaper 
of  general  circulation,  wherefore  it  was  die 
right  and  duty  of  the  defendants,  as  publish- 
ers and  editor  tliereof,  to  Inform  fbe  peoide 
of  facts  concerning  the  offldal  amduct  of  the 
plaintiff  and  to  draw  Inferences  from  ancih 
facts,  and  that  the  cartoon  concerned  tbe 
plaintiff  solely  In  his  official  capacity  and 
was  published  without  malice. 

At  the  lime  the  case  came  on  for  trial  the 
complaint  contained  allegations  to  the  effect 
that  the  defendants  acted  with  express  mal- 
ice toward  the  plaintiff  In  making  the  said 
publication  omcendng  blm,  and  claimed  a 
large  sum  of  money  as  punitive  damages.  At 
the  opening  of  the  trial  the  plaintiff  by  leave 
of  the  court  struck  out  of  the  complaint  tbe 
allegations  relating  to  malice  and  tbe  prayer 
tor  punitive  damages.  The  trial  was  there- 
after conducted  upon  the  theory  that  no  ex- 
press malice  was  alleged,  and  that  no  puni- 
tive damages  were  prayed  for. 

The  main  contention  of  the  defendants  is 
that,  since  the  charge  of  malice  was  thus 
n'boUy  withdrawn  from  the  case,  and  since 
the  cartoon  complained  of  related  solely  to 
tbe  plaintiff  In  his  capacity  as  diief  of  police, 
the  publication  was  privileged.  A  libel  la  de- 
fined in  the  Civil  Code  as: 
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"A  falfle  and  tmpriTfleged  pubUcation  by  writ- 
iag,  printiDg,  picture,  effigy,  or  other  fixed  rep- 
resentation to  the  eye,  which  exposee  any 
person  to  hatred,  contempt,  ridUmlc^  or  obloquy, 
or  which  caasea  him  to  be  shunned  or  avoided, 
or  which  haa  a  tendency  to  injurt  him  la  hia 
ocenpation."   (St.  Code,  |  4B. 

SectlOD  47  ot  the  -Civil  Code  defines  five 
classes  of  iniblicatlaas  which  arft  declared  to 
be  prlvU^ced.  The  present  caw,  If  It  Is  privi- 
leged, falla  within  subdivision  8  of  that  sec- 
tion. This  declares  that— 

A  privileged  publication  is  one  made  **In  a 
eonmianication,  without  malice,  to  a  person  in- 
terested therein,  by  one  who  ia  alao  interested, 
or  by  one  who  stands  in  such  relation  to  the 
person  interested  as  to  aiford  a  reasonable 
ground  for  supposing  the  motive  for  the  com- 
monication  innocent,  or  who  ts  requested  tv 
the  person  interested  to  give  the  informa^tion." 
Section  48  dedares  tliat  in  privileged  commu- 
nications coming  within  this  dasa,  "malice  is 
not  inferred  from  the  commnnlcatioB  or  pnb- 
Ucation." 


An  Important  qaestton  arlsinc  from  this 
definltloD  of  privily  as  apiriled  to  the  pres- 
ent case  Is  whether  or  not  the  defendants, 
u  imbUsheni  of  the  Los  Angeles  Record,  a 
newspaper  of  general  drcalatlm  In  Los 
Angelm,  In  making  the  pnbllcatlon  concem- 
ing  the  chief  of  police  of  that  city,  occapiM 
the  poBttitm  of  "one  who  stands  in  such  rela- 
tion to  the  person  Interested  as  to  afford  a 
reasonable  ground  fW  sopposlng  the  motive 
of  flie  communication  innocrat";  ttie  per- 
sona "interested"  In  this  case  bdng  the  citi- 
sens  of  I«08  Angeles.  We  will  discuss  the  law 
on  the  subject  ot  privileged  communications 
btfore  taking  np  the  question  of  the  meaning 
and  (tfect  of  the  <arto<ni  in  question. '  It  is 
apparoit  from  these  sections  of  the  Code 
that  if  the  cartoon  complained  of  constituted 
a  privileged  communication  by  the  defend- 
ants to  the  citizens  of  Los  Angeles  and  was 
published  without  malice  it  was  not  libelous. 

[1]  It  ts  apparently  conceded  both  par^ 
ties  that  a  newspaper  stands  in  such  relation 
to  the  people  of  the  community  In  which  It  la 
published  and  drcnlated  that,  with  regard 
to  publications  therdn  concerning  local  pub* 
Jle  facers.  It  comes  within  the  scope  of  Oiat 
part  of  subdivision  S,  requiring  "a  reasonable 
ground  for  supposing  the  motive  of  the  com- 
munication Innocent,"  If  the  matter  published 
has  the  other  characteristics  of  a  privileged 
communication.  This  is  Uie  correct  rule,  but 
It  does  not  arise  from  the  tect  that  the  pub- 
lication Is  made  In  a  newspaper.  It  is  based 
on  the  fact  that  the  <^cial  conduct  of  public 
dBcers,  eapedally  In  s  government  by  the 
pe<9i^  la  a  matter  of  public  concern  of  which 
every  citizen  may  speak  in  good  faith  and 
,  without  malice.  The  privilege  of  the  news- 
paper la  in  no  wise  dUFerent  ftom  that  of  any 
citizen  of  the  community.  Palmer  v.  Gmcord, 
48  M.  H.  21%  87  Am.  Dec.  606.  This  Is  not 


the  universal  rule,  and  In  s<mie  Jurisdictions 
it  Is  not  accepted,  but  we  think  the  prevailing 
and  better  opinion  Is  in  accordance  with 
what  we  have  Just  said.  Walsh  v.  Pulitzer 
P.  Co.,  260  Mo.  153,  167  S.  W.  326,  Ann.  Caa. 
1914C,  985 ;  Coleman  v.  MacLennan,  78  Kan. 
711,  98  Pac  281,  20  L.  R.  A.  (N.  S.)  361,  130 
Am.  St  Rep.  390 ;  Seripps  v.  Foster,  41  Mich. 
745,  3  N.  W.  216 ;  Palmer  v.  Concord,  supra ; 
Mott  V.  Dawson,  46  Iowa,  637;  Express  P. 
Co.  V.  Copeiand,  64  Tex.  358 ;  Newell  on  Slan- 
der and  Libel  (3d  Ed.)  S  633 ;  Odgers  on  Slan- 
der and  Libel,  p.  193;  Folhard  on  Slander 
and  Libel,  pp.  148,  171;  25  Cyc.  400,  403; 
18  Am.  &  Eng.  Ency.  of  Law,  1041 ;  Scbom- 
berg  V.  Walker,  132  Cal.  229,  64  Pac.  290. 

Since  the  conduct  of  public  officers  In  the 
administration  of  their  offices  Is  a  matter  in 
which  every  dtlzen  of  the  community  which 
they  serve  Is  interested,  the  publication  In 
question,  If  otherwise  privileged,  must  be 
considered  as  one  made  to  persMis  Interested, 
and  on  an  occasion  which  would  ordinarily 
aCFord  reasonable  grounds  for  supposing  that 
it  was  made  from  Innocent  motives.  The 
publication,  therefore,  appears  to  come  with- 
in this  part  of  the  definition  of  privilege  as 
given  in  subdivision  3  aforesaid. 

[2]  It  appears  that  the  chief  of  police  Is 
not  an  elective  officer,  but  Is  appointed  by  the 
Mayor  of  Los  Angeles,  and  is  not  subject  €a 
recall,  but  may  be  removed  by  the  mayor. 
There  are  some  dedsions  which  hold  that  a 
communication  concerning  a  public  officer 
which  Is  not  m^de  to  those  having  the  power 
of  removal  or  of  appointment,  but  Is  made 
to  the  public  generally,  is  not  privileged.  We 
are  of  the  opinion,  however,  that  this  rule 
should  not  be  followed.  It  Is  the  result  of 
ancient  decisions  made  before  the  effect  of 
p(^)ular  government  became  fully  appredated. 
Every  dtlzen  bas  titie  right  to  apply  to  the 
mayor  In  such  a  case  for  the  ronoval  of  an 
unfit  or  corrupt  officer,  and  we  are  of  the 
<qtoion  ttiat  communications  made  in  good 
faith  and  without  malice  to  the  public  gen- 
erally respecting  the  conduct  of  such  officer, 
come  irithln  the  spirit  and  purpose  of  tbe 
statute  regarding  privileged  ctnnmunicatlons. 
They  tend  to  promote  knowledge  concerning 
such  officers,  and  give  dtlzens  a  basis  for 
thdr  petitions  to  the  mayor. 

[S]  The  plaintiff  contends  tiiat  the  privi- 
lege does  not  protect  one  In  making  a  false 
diarge  against  a  public  officer,  however  Inno- 
cent  the  motive,  and  especially  that  it  does 
not  protect  one  who  charges  a  public  officnr 
with  the  commission  of  crime. 

There  are  many  casw  In  this  state  and 
elsewhere  wbldi  support  this  dalm.  The 
plaintiff  rdles  on  the  decisions  of  this  court 
in  Dauphlny  v.  Buhne,  163  CaL  76&,  96  Pac. 
880, 126  Am.  St  Rep^  136,  and  Jarman  t.  Bea* 
137  Cal.  350,  70  Pac.  216. 

Jarman  v.  Bea,  supra,  was  dedded  in  1900. 
The  court  below  had  instructed  the  Jury 
that- 
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"A  candidate  for  olBoa  !■  u  madi  entitled  to 
protection  from  defamation  at  any  other  eitl- 
aen.  Whoever  diarges  him  falsely  with  the 
commission  of  a  crime,  •  •  *  mast  make 
good  the  Injury  thereby  occasioned.  He  may 
not  avoid  this  Just  responsibility  by  the  claim 
that  he  acted  In  good  faith  wUboat  maliM." 

Tho  oplnloa  In  the  Mse  states  that  'Vbere 
a  crime  Is  Impnted  malice  is  presumed" ;  that 
the  presumption  Is  not  rebutted  by  showing 
tbit  the  words  were  uttered  in  the  h6ll^  that 
they  were  true,  and  that  '^iofliin(  short  of 
alleging  and  proving  their  troth  will  rebut 
the  Inference  ct  malice."  In  support  of  these 
statements  the  court  dted  and  quoted  from 
Sweeney  t.  Baker,  IS  W.  Va.  IBS,  SI  Am. 
Bep.  767.  Seeley  t.  Blair,  Wright  (Ohio)  358, 
086^  Boot  T.  King,  7  Oow.  (N.  T.)  61S,  Khig 
T.  Boot,  4  Wend.  (N.  T.)  113,  21  Am.  Dec.  102, 
Smith  r.  Bumis.  106  Ma  94,  le  S.  W.  881, 13 
L  B.  A.  69,  27  Am.  St.  Rep.  320.  Com.  t.  Olap, 
4  Mass.  1^,  S  Am.  I>ec.  212.  and  Bearick  t. 
Wilcox,  81  lit  77.  I3adi  of  these  cases  sup- 
pwts  the  oplnioo.  The  Instruction  was  held 
to  be  a  correct  Interpretation  of  subdlvldon  3 
of  section  47  of  the  Civil  Code. 

In  Danptalny  v.  Buhne,  supra,  the  plaintiff 
was  a  member  of  the  council  of  Bureka  and 
a  candidate  for  re-^ection.  The  publication 
complained  of  in  effect  charged  the  plalntlfT 
wltii  soliciting  a  bribe  as  a  member  of  such 
conndL  The  answer  alleged  that  the  publi- 
cation was  made  without  malice  and  for  the 
promotion  of  the  public  Interest  and  welfare. 
The  evidence  on  the  subject  was.  In  effect, 
the  publication  was  made  without  mal- 
ice, in  the  belief  that  it  was  true  and  for 
the  Information  of  the  public.  The  trial 
court  instructed  the  Jury  substantially  In 
the  language  of  subdivision  3  aforesaid, 
that  if  the  publication  was  made  as  the  above 
evidence  Indicated  it  was  privileged.  This 
was  held  to  be  error,  and  the  opinion  states 
that  when  a  false  charge  of  criminal  ndscon- 
duct  Is  made  against  an  officer,  or  a  candi- 
date for  office,  the  publisher  thereof  cannot 
"escape  liability  on  the  ground  that  the 
charge  was  made  with  good  intentions  and 
for  Justidable  en6a  without  malice,  and  un- 
der even  an  honest  belief  that  the  charge  la 
true,  and  that  the  occasion  of  his  candidacy 
called  for  Its  publication" ;  that  "there  is  no 
privilege  of  publication  under  the  Code,  or 
general  law,  which  will  exempt  one  from  re- 
sponsibility for  falsehood,"  and  that  "one  can 
Justify  the  publication  of  a  libel  against  a 
candidate  for  office  upon  privilege  only  by 
proof  that  the  accusation  is  true." 

We  are  unable  to  reconcile  these  dedslons 
with  the  aforesaid  provisions  of  the  Code 
on  the  subject.  In  denying  a  rehearing  from 
the  District  Court  of  Ai^)eal  in-  Adams  v. 
Camenm,  27  Cal.  App.  641,  150  Pac.  1005,  151 
Pac.  286,  we  refused  approval  of  the  doctrine 
steted  in  the  above-mentioned  cases,  which 


that  court  had  followed.  We  teke  this  oppor- 
tunity of  stating  our  reasons  for  h<rfding 
those  decisions  erroneous. 

Since  a  libel  la  "a  f&lse  and  unprivileged 
communication"  (section  45),  It  follows  that 
the  publication  must  be  both  false  and  un- 
privileged in  order  that  it  shall  constitute  an 
actionable  libel.  The  allegation  and  proof 
that  it  la  true  in  the  sense  intended  constl- 
tntes  one  defense.  Allegations  and  proof 
that  it  was  privileged  upon  any  of  the 
grounds  set  forth  In  section  47  also  ctmstltnte 
a  defense.  The  defense  of  privilege  under 
subdivision  3  of  section  47  does  not  depoid  at 
all  on  the  truth  of  the  defamatory  charge. 
With  respect  to  that  form  of  qualified  priv- 
ilege the  Code  does  not  require  that  the  pub- 
lication shall  be  true  In  order  to  Mng  It 
within  the  protection  of  the  privilege.  The 
language  of  the  Code  clearly  implies  that  the 
publication  may  be  privileged,  although  It  Is 
untrue.  To  bold  that  It  is  necessary  to  al- 
lege and  prove  the  truth  of  the  charge  in 
order  to  establish  the  defense  that  It  was 
privileged  under  this  subdivision  would  de- 
stroy the  distinction  between  the  defense  of 
truth  and  defense  of  privilege,  and  would 
render  the  defense  of  privilege  entlr^y 
useless,  since  the  proof  that  It  was  true 
would  be  a  complete  defense  without  proof  of 
any  other  facts,  and  without  proving  the  ab- 
sence  of  actual  malice. 

Furthermore,  the  proposition  that  one  la 
not  liable  for  damage  if,  without  malice,  he 
states  something  to  another  which  under  the 
clFcumstanoes  he  la  lawfully  authorized  to 
tell  him.  neoessari^  liiq;>Ue8  that  the  state- 
ment made  may  not  be  accurate ;  that  la  to 
say,  that  It  may  he  untnie,  but  Chat  under 
such  circumstances  the  plaintiff  cannot  re- 
cover damages,  fnils  is  the  established  law 
in  many  cases  of  privilege,  and  no  question  Is 
ever  made  atwut  It.  For  example.  If  one  la 
about  to  employ  a  servant  and  Inquires  of  a 
former  employer  about  his  character,  the  for- 
mer employer  Is  excused  for  any  Informa- 
tion he  may  give  In  answer  to  such  Inquiry, 
providing  he  makes  the  statement  In  good 
faith,  believing  it  to  be  true,  and  without 
malice,  although  the  statements  may  in  fact 
be  untrue.  This  Is  true  In  almost  any  rela- 
tion where  one  person  is  under  a  doty  to  give 
information  to  another,  and  does  so  In  good 
faith  and  without  malice.  The  failure  to 
give  accurate  statements  does  not  of  itself 
render  him  liable  for  damages  In  an  action 
for  libel  or  slander.  Almost  all  the  cases 
holding  that  the  statement  must  be  true  are 
cases  Involving  public  actions  In  newspapers 
regarding  public  officers  or  candidates  for 
public  office.  There  Is  no  Just  ground  for  any 
distinction  between  that  class  of  cases  and 
those  above  mentioned.  The  Code  .places 
them  all  under  the  same  rule. 

While  there  are  many  dedaiona  In  other 
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states  wbldi  nipport  tlie  rule  laid  down  In 

Daaptalny  t.  Buhne  and  Jarman  v.  Bea,  there 
are  others  holding  the  contrary.  In  Coleman 
T.  MacLennan.  78  Kan.  729,  98  Pac  281,  20 
L.  IL  A.  (N.  S.)  881,  ISO  Am.  St  Rep.  890. 
die  court  said: 

**We  tUnk  a  petaon  may  in  good  faith  pab< 
Ush  whaterer  he  may  hmestly  belieTe  to  be 
trne  and  easential  to  the  protection' of  hia  own 
interests,  or  the  interests  ot  the  person  or 
persons  to  whom  he  makes  the  publication, 
without  committing  any  public  offense,  althougli 
what  he  publishes  may  in  fact  not  be  true,  and 
may  be  iiijuriona  to  the  character  of  others." 

In  Palmer  t.  Cioncord,  supra,  the  court 
says  that  one  who  makes  a  publication  In  a 
newspaper  upon  a  privileged  occasion  **ia  not 
guilty  of  libel  if  the  facts  alleged  were  true, 
or  if  be  had  probable  cause  to  believe,  and 
did  believe,  that  they  were  true."  Id  Mott  v. 
Xtavreoo*  anpra,  the  words  were  spoken  on  a 
privileged  oocaskm,  and  the  court  said  that  if 
they  were  spoken  without  malice,  believing 
fliem  to  be  true,  and  havli^  reasonable  cause 
w  to  believe,  the  defendant  waa  not  liable. 
Ibla  Implies  that  they  may  have  been  false. 
In  Express  P.  Go.  t.  Gopeland,  64  Tex.  868,  the 
court  said  respecting  prlTlleged  publications, 
that  they  "must  be  confined  to  Uie  truth,  or 
what  In  good  fidUi  and  upon  probable  cause  Is 
bdieved  to  be  true"  and  that  if  the  statements 
were  false  the  defendant  could  only  defeat 
fbB  actlim  by  showing  that  they  were  made 
In  good  fidth  in  the  tiellef  ot  tbelr  trutii,  and 
upon  Just  and  reasonable  grounds  few  that 
bdief.  'Ebere  are  many  other  cases  ot  sim- 
ilar impcvt,  and  we  need  not  multi;^  dta- 
tloDS  on  the  point.  l%ese  dedaions  cannot  be 
reconciled  with  ttie  theory  that  it  is  always 
necessary  to  prove  the  tru&  of  a  publication 
in  order  to  brli^  it  within  Uie  defense  that 
it  waa  piivil^ed.  We  are  satisfied  that  Dau- 
phlny  T.  Buhne  and  Jaiman  v.  Rea  went  too 
far  in  declaring  that  a  privileged  communi- 
cation must  be  true  in  order  to  make  it  priv- 
ileged, and  that  fliey  should  be  overruled  so 
far  as  fbef  ao  declare. 

With  regarct  to  this  form  of  (zoallfled  privi- 
lege, no  Ic^cal  dlstlnctltm  can  be  made  be- 
'  tween  a  false  chai^o  of  crime  and  a  false 
charge  of  any  other  fact  of  a  defamatory 
character.  The  occasion  and  the  relations 
betwem  the  one  making  the  charge  and  those 
to  whom  It  la  made  being  audi  that  the  com- 
munication woold  be  privileged,  the  right  of 
the  publisher  to  speak  or  write  is  complete 
and  nnqnalifled,  under  Oie  Oode,  exc^t  that 
he  must  qieak  or  write  "wlQiout  malice." 
Vfhea  under  these  conditions  he  honestly  be- 
lieves that  the  person  ot  whom  be  speaks  or 
writes  is  guilty  of  a  crime  of  a  nature  that 
makes  the  fact  material  to  the  interests  of 
those  wliom  he  addreases,  it  is  as  much  his 
right  and  duty  to  declare  to  ttiem  that  fact 
as  it  wonld  be  to  tell  them  any  other  fact 


pertinent  to  the  occasion  and  material  to 
their  Intereste.  If  the  publisher  of  a  news- 
paper honestly  believes  that  a  public  oSlcer 
has  committed  crime  ot  a  nature  which 
would  Indicate  that  he  is  unfit  for  the  office 
he  holds,  we  think  he  is  not  liable  for  dam- 
ages under  the  Code  In  a  dvll  action  for  libel 
when,  without  malice,  and  so  believing,  be 
publishes  a  statement  to  that  eflTect  to  the 
community  served  by  the  officer. 

[4]  The  word  "malice"  In  the  provisions  of 
the  Civil  Code  upon  the  subject  of  libel  and 
slander  means  actual  or  expr^  malice,  as 
distinguished  from  that  somewhat  fictional 
form  of  malice  sometimes  described  as  "a 
wrongful  act  done  intentionally  without  just 
cause  or  excuse**  or  as  **Uie  aberaibe  of  1^^ 
excuse."  This  waa  decided  upon  a  very  elab- 
orate dIscDSSioa  ot  the  subject  In  Davia  v. 
Hearst.  160  OaL  155-168.  116  Pac.  680.  The 
court  there  hdd  that— 

"A  full  recovery  In  compeosatory  damages 
may  be  had  nnder  our  dvil  law  of  libel  with- 
out the  pleading  ot  malice,  without  the  proof 
of  malice,  and  without  the  existence  of  malice." 

The  court  was  careful  to  say  that  it  was 
here  speaking  of  express  malice  or  actual 
malice,~  and  not  of  the  fictional  malice  re- 
ferred to,  which,  in  some  Jurisdictions,  but 
not  In  this  state,  Is  held  to  be  a  necessary 
Ingredient  of  libel.  With  regard  to  actual 
or  express  malice.  It  was  dedded  that  It  was 
material  only  where  the  plaintiCF  alleged  It  In 
the  complaint  as  the  foundation  of  a  claim 
for  punitive  damages,  or  where  the  defendant 
in  his  answer  alleged  the  absence  of  such 
malice  as  one  of  the  necessary  conditions  of 
the  defense  that  It  was  a  privileged  conunu- 
nicatlon  nnder  one  or  more  of  the  three  va- 
rieties of  qualified  privilege  described  In  sub- 
dlvtrions  3,  4,  or  5  of  section  47  of  the  Civil 
Code.   Actual  malice  waa  there  defined  as: 

"A  state  of  mind  arising  from  hatred  or  ill 
will,  evideudng  a  willingDess  to  vex,  annoy, 
or  injure  another  person,"  and  *  *  •  "Uie 
motive  and  iHUingness  to  vex,  harass,  annoy, 
or  Injure." 

It  was  said  that- 
Such  actual  malice  could  be  estabHshed  dther 
by  direct  proof  of  the  state  tA  mind  of  the 
person,  or  by  indirect  evidence  so  satisfying  to 
the  Jury  that  they  may  from  ft  Infer  and  find 
the  existence  of  this  malice  In  fact;  that  the 
evidence  "may  be  direct  «  •  «  going  to  dec- 
larations, acts,  and  conduct  of  the'  defendant, 
showing  personal  ill  will  toward  the  plaintiff, 
but  it  will  more  usually  be  indirect  or  inferred, 
*  *  *  and  to  this  end  of  proving  malice  in- 
ferentially  all  legitimate  evidence  is  admissible 
bearing  npon  the  general  course  of  conduct  of 
the  defendant  toward  the  plaintiff,  the  internal 
evidence  furnished  by  the  character  of  the 
libel,  and  any  other  spedfie  facts  toA  drcnm- 
stances  not  in  durcct  proof  of  the  matiee,  but 
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from  vUdi  the  cziateiice  m»s  b«  logically  in- 
ferred, herein  indndliir  the  drcDmBtance,  if 
it  Iw  found  to  eidst,  of  wanton  recUeunesa 
and  heefflesaness  of  plaintilfB  rights." 

It  la  foitber  aald  that  actual  malice  may 
be  Infnred  from  the  publication  of  a  defam- 
atory charge  that  la  false  In  fact  and  not 
within  the  realm  of  absolute  privilege  de- 
fined In  BU^Ttelons  1  and  2  of  section  47. 
.^;tual  malice  may  be  Inferred  by  the  court 
or  jury  where  the  charge  la  false  and  is  libel- 
ous per  ae  and  the  defendant  publishes  It 
without  having  probable  cause  fior  bellerlng 
it  to  be  true,  and  such  tnferolice  la  sufficient 
to  defeat  the  defense  of  qunllfled  privilege. 
Bmedley  Soule^  125  Mich.  102,  84  N.  W.  63; 
Quinn  V.  Scott.  22  Miim.  456;  Cterpenter  v. 
Bailey,  63  K  H.  580. 

[1]  On  the  subject  of  actual  malice  It  is 
important  to  note  farther  that,  while  one 
may,  on  a  privileged  occasion  and  without 
malice,  publish  to  the  Interested  persons 
wliat  may  be  false,  tf  be  honestly  btiUeves  it 
to  be  true,  he  is  not  by  this  rule  given  a  li- 
cense to  overdraw,  exaggerate,  or  to  color  the 
fiacta  in  hia  communleatlmi.  The  manner  of 
atatemoit  is  material  upon  the  qnesti<m  of 
malice,  and  if  the  facts  tnlleved  to  be  true 
are  exa^rated.  overdrawn,  or  colored  to 
the  detriment  of  plaintiff,  or  are  not  stated 
fully  and  fairly  with  reepect  to  the  plaintiff, 
the  court  or  Jury  may  prop^ly  consider  these 
circumstances  as  evidence  tending  to  prove 
actual  malice,  and  they  may  be  snffidoit  fOr 
that  purpose  without  other  evidence  on  the 
subject 

[6]  Upon  the  trial  there  appeared  to  be 
some  confusion  concerning  the  issues  in- 
volved, and  In  view  of  the  necessity  for  a 
new  trial  It  is  proper  to  state  our  under- 
standing .on  the  subject.  The  plaintiff,  as  we 
have  said,  struck  out  of  his  complaint  the 
allegations  that  the  pablication  was  made 
with  actual  malice,  and  the  prayer  for  puni- 
tive damages.  So  far  as  the  plaintiff's  case 
was  concerned,  this  eliminated  the  issue  of 
malice,  and  he  could  recover  without  Intro- 
ducing any  evidence  on  that  subject.  But  by 
averring  In  their  answer  that  the  publication 
was  on  a  privileged  occasion  and  was  made 
without  malice,  the  defendants  directly  put 
in  issue  the  question  of  actual  malice.  As 
absence  of  actual  malice  was  an  essential 
part  of  that  defense,  it  was  necessary  for 
the  defendants  to  prove  such  absence  in  or- 
der to  sustain  this  defense.  The  withdrawal 
by  the  plaintiff  of  his  claim  for  punitive  dam- 
ages and  the  striking  out  of  the  averments  of 
actual  malice  from  tlie  complaint  did  not  es- 
tablish the  fact  that  defendants  published 
the  cartoon  without  actual  malice,  nor  excuse 
them  from  the  necessity  of  proving  absence 
of  such  malice,  tf  they  desired  to  establish 
tliat  defense.  Neither  party  appears  to  have 
understood  this;  the  plaintiff's  attorney  an- 


nounced that  plaintiff  "waived  all  malice", 
and  the  court  said  to  the  Jury  at  the  begin- 
ning of  the  trial  that  "malice  has  nothing  to 
do  with  the  case.!'  The  defendants  Intro- 
duced no  evidence  to  show  the  absence  of  ac- 
tual malice  on  their  part  In  publishing  the 
cartoon.  The  effect  of  the  proceedings  and 
remarks  during  the  trial  was  equivalent  to 
an  admission  that  the  publication  was  made 
without  malice.  If  It  had  not  been  for  this 
admission  and  the  instructions  of  the  court 
about  to  be  stated,  the  jury  would  have  been 
at  liberty  to  have  inferred  actual  malice  from 
the  cartoon  itself. 

[7]  The  court  Inatmcted  the  jury  to  the  ef- 
fect that  It  was  for  it  to  determine  the  mean- 
ing end  effect  of  the  cartoon,  and  that  if  it 
was  reasonably  susceptible  of  conveying  to 
the  ordinary  peibun  the  meaning  that  the 
plaintiff  was  officially  dishonest,  or  that  he 
was  guilty  of  accepting  a  bribe,  or  was  ready 
to  accept  a  bribe,  then  the  publication  was 
not  privileged,  and  tbe  plaintiff  was  entitled 
to  recover  compensatory  damages.  The  an- 
swer did  not  attempt  to  state  as  a  defense 
that  the  cartoon  was  true  If  it  was  suscep- 
tible of  the  meaning  just  stated,  and  no  evi- 
dence was  given  to  that  effect.  The  court 
in  giving  these  instructions  took  cognizance 
of  the  admission  of  the  plaintiff  that  the  pub- 
lication was  without  malice,  but  assumed, 
on  the  authority  of  Dauphlny  v.  Buhne,  su- 
pra, and  Jarman  v.  Rea,  supra,  that  there 
could  be  no  privilege  nnless  the  cbai^  made 
by  the  cartoon  In  the  sense  above  stated  waa 
true,  and  that  it  was  Incumbent  upon  13ie  de- 
fendants to  prove  such  truth.  Our  conclu- 
sion In  regard  to  this  point  demonstratea 
that  the  court  erred  in  ttila  Instruction,  and 
for  this  reason  It  Is  necessary  to  reverse  the 
Judgment. 

The  court  further  Instructed  the  Jury  in 
effect  that,  it  could  not  consider  the  publi- 
cation as  privileged,  and  that  it  had  nothing 
to  do  with  that  defense.  This  was  evidently 
also  based  on  the  authority  of  the  two  cases 
last  dted,  and  it  was  erroneous  for  the  rea- 
sons above  given. 

The  def^dants  earnestly  insist  that  the 
cartoon  Is  not  susceptible  of  the  meaning 
contended  for  by  the  plaintiff,  and  suggested 
by  the  court  in  the  instructions  above  refer- 
red to,  and  claim  that  it  did  not  refer  to  the 
plaintiff  personally  or  officially  except  to  sug- 
gest that  he  was  incompetent  and  Inefficient, 
and  that  so  far  as  It  suggested  dishonesty  or 
crime.  It  referred  exclusively  to  a  number  of 
special  policemen  appointed  by  the  plaintiff 
and  detailed  to  attend  upon  certain  places  In 
the  city  during  the  nighttime,  and  that  It  was 
so  understood  by  those  who  saw  and  read  It. 
Upon  this  theory,  the  answer  set  up  in  justi- 
flcation  that  these  spedal  iwlicemeu  were 
guilty  of  dishonesty  and  bribery,  but  It  did 
not  aver  that  the  plaintiff  participated  there- 
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In  or  had  any  sullty  knowledge  Qiereof. 
Since  we  must  order  a  new  trial,  it  Is  proper 
to  consider  these  claims  and  other  oUectlons 
to  ruUngB  made  upon  the  trial. 
The  cartoon  was  as  follows: 

NEW  HEADUNER  IN  HIS  PROTEAN  ACT 


I  bie  TO 

TUP  SOTWlWfl 


On  its  face  this  picture  Is  dearly  a  libel 
npon  the  plaintiff  as  chief  of  police.  Its 
□atoral  effect  woald  be  to  expose  him  to  con- 
tempt, ridicule,  and  obloquy  at  the  least.  It 
is  aJso  obvious  that  it  might  readily  be  un- 
derstood by  any  person  who  saw  it  aa  the 
equivalent  of  a  charge  tbat  plaintiff  had  been 
guilty  of  accepting  bribes  or  was  ready  to 
do  so.  We  do  not  perceive  how  it  could  be 
otherwise  understood  by  any  person  who  had 
no  knowledge  of  the  alleged  offenses  of  the 
special  policemen  mentioned  in  the  answer, 
and  we  think  that  even  a  person  who  had 
some  knowledge  thereof  would  understand 
the  cartoon  to  surest  that  the  plaintiff  was 
a  participant  in  or  had  a  guilty  knowledge 
of  those  offenses.  It  Is  unnecessary  to  di- 
late upon  this  point.  A  look  at  the  cartoon  is 
sufficient. 

[t]  The  defendants  had  a  right  to  prove 
that  the  plaintiff's  general  reputation  for  effi- 
ciency and  competency  as  chief  of  police  was 
bad.  That  trait  of  bis  character  was  put  In 
Issue  by  the  pleadings,  and  the  cartoon  was 
snsceptible  of  an  interpretation  to  the  effect 
that  he  was  inefficient  and  Incompetent  His 
general  bad  reputation  upon  any  trait  of 
character  in  Issue  was  a  proper  subject  of 
proof  by  the  defendants  In  mitigation  of 
damages.  Newell  on  Slander  and  Libel,  3d 
Ed.,  p.  1068;  Heame  v.  DeYoung,  132  Cal. 
362,  64  Pac  676.  We  are  not  certain  from 
the  transcript  whether  this  kind  of  evidence 
was  excluded  absolutely  by  the  court  below, 
or  whether  it  was  excluded  because  of  the 


fact  that  it  was  not  understood  that  It  was 
offered  in  mitigation  of  damages. 

[1}  Proof  by  the  defendants  of  off^ses  and 
dereliction  of  duty  on  the  part  of  the  special 
policeman  aforesaid  would  not  be  relevant 
or  competent  unless  it  was  also  shown  that 
the  plaintiff  liad  some  knowledge  thereof  at 
the  time,  or  that,  after  iKing  Informed  there- 
of, he  failed  to  take  the  proper  action  In  re- 
gard thereto.  The  court  did  not  err  In  reject* 
ing  such  evidence  where  it  was  admitted  by 
counsel  that  they  had  no  Intmtlon  of  follow- 
ing it  up  by  proof  connecting  die  plaintiff 
therewith. 

As  it  may  be  necessary  prior  to  a  new  trial 
for  both  plaintiff  and  defendants  to  amend 
their  pleadings.  It  is  unnecessary  to  consider 
here  the  objections  made  to  the  refusal  of 
the  court  to  allow  the  defendants  to  file  a 
fourth  amended  answer. 

A  number  of  other  rulings  are  objected  to 
and  presented  in  the  briefs,  but  we  do  not 
find  them  of  sufficient  importance  to  Justify 
a  discussion  thereof. 

The  Judgment  Is  reversed. 

We  concur:  ANGELLOTTI,  O.  J.;  OL- 
NEY,  J.;  WILBUR,  J.;  SLOANB,  J. ;  LEN- 
NON,  J.;  lAWLOR,  J. 


(186  Cal.  621) 

SAN  FRANCISCO  BAR  ASS'N  T.  SULLI- 
VAN.   (Cr.  2347.) 

(Supreme  Court  of  Galifomla.   May  S,  19^.) 

1.  Attorney  and  client  9=352— Aeeused  eallei 
upon  to  meet  only  speirfflo  ohar^es  In  pro- 
ceedino  for  disbarment. 

In  a  proceeding  in  the  Supreme  Court  to 
disbar  an  attoroey  under  Code  Civ.  Proc.  | 
2S7,  Bubd.  5,  the  accused  is  called  upon  to 
meet  only  the  specific  charges  made  against 
bim  by  the  accusation,  and  tbe  court  in  con- 
fined to  the  specific  charges. 

2.  Attorney  and  client  «=»49— ProoeedlttS  to 
disbar  not  criminal  prosaoatloa.  * 

A  disbarment  proceeding  Is  not  a  prose- 
cution for  crime. 

3.  Attorew  and  ellent  «=s>53(2)— Gnllt  most 
be  clearly  eslaMlshfld  In  disbarment  prooeed- 
Ing. 

In  disbarment  proceedings,  while  it  may 
not  b«  necessary  as  in  strictly  criminal  pros- 
ecutions that  guilt  be  establisbed  beyond  all 
reasonable  doabt,  a  finding  of  guilt  should  be. 
made  only  upon  aucb  proof  aa  clearly  and  satis- 
factorily establisiies  guilt  in  the  minds  of  the 
judges,  and  in  such  a  proceeding  all  intend- 
ments should  be  in  favor  <A  innocence,  and 
where  two  or  more  equally  reasonable  infer- 
ences may  be  drawn  from  a  fact  shown,  thai 
inference  leading  to  a  conclusion  of  innocence 
should  be  accepted  rather  than  one  leading  to 
a  conclusion  of  guilt,  especially  where  the 
charge  i8~  accepting  a  bribe,  a  charge  constitul- 
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iag  A  fdony  tnTolvtiv  tbe  grosBest  of  monl 
tnrpltade  and  aabjecting  offender  to  Imprison- 
ment in  state  prison  and  disqoslifying  bim 
from  holding  any  office  in  the  state,  under  Pen. 
Oode.  I  98,  and  Code  Civ.  Proc.  |  287.  snbd.  5. 

4.  Attomy  olleM  «=s>S3(2)— Evtdeaoe  la- 
sMfflfltaiit  to  show  MoeptawM  of  brfHi  by  a 
potloe  Judge  la  disbanaeat  praooedlng. 

In  a  proceeding  to  disbar  a  police  jndge  as 
an  attorney  and  counselor  for  condnct  involv- 
ing moral  torpitude  coDsisting  of  accepting 
bribes,  onder  Code  Civ.  Proc.  }  287,  subd.  6, 
evidence  held  insufficient  to  satisfy  the  court  of 
the  truth  of  the  charges  against  accused. 

Sloane  and  Lawlor,  JJ.,  dissenting. 

Id  Bank. 

In  tbe  matter  of  tbe  accusation  of  the  San 
Francisco  Bar  Association  for  disbarment  of 
Jolm  J.  Sullivan,  an  attorney  and  counselor. 
Proceeding  dismissed. 

Max  J.  KuU,  M.  O.  SloBs,  John  O'Gara, 
and  Job.  J.  Webb,  all  of  San  Francisco,  for 

plaintiff. 

Walter  H.  Linforth,  Bert  Schleslnger,  and 
Lewis  F.  Bylagton,  all  of  Sao  Francisco,,  for 
defendant. 

ANGELLOTTI,  a  J.  This  la  a  proceed- 
ing instituted  in  this  court  for  tbe  disbar- 
ment of  John  J.  SuUtvan,  an  attorney  and 
counselor,  for  conduct  involving  dioral  tur- 
pitude. Defendant  was  at  all  the  times 
mentioned  In  tbe  accusation  one  of  tbe  police 
Judges  of  tbe  city  and  county  of  San  Fran- 
cisco, and  all  tbe  charges  against  him  are 
for  acts  and  conduct  on  his  part  with  rela- 
tlcm  to  matters  coming  before  htm  as  such 
police  judge;  our  law  providing  that  an  at- 
torney and  counselor  may  be  removed  "for 
the  commission  of  any  act  Involving  moral 
turpitude,  dishonesty  or  corruption,  whetber 
the  same  be  committed  In  the  coarse  of  bis 
relations  as  an  attorney  or  counselor  at  law, 
or  otherwise."  Subdlvlsicu  5,  |  287,  Code 
Clr,  Proc.  Three  separate,  specific  charges 
•against  the  accused  are  made  by  tbe  accusa- 
tion. Each  charge  involves  the  most  serious 
accusation  that  can  be  made  against  a  ju- 
dicial officer,  vbE.  that  of  agreeing  to  receive 
and  receiving  money  upon  tbe  corrupt  un- 
derstanding and  agreement  that  his  official 
conduct  shaU  be  thweby  Influenced.  All  of 
the  chores  were  denied  by  the  accused  by 
verified  answer  filed  herein.  This  court  re- 
tained jurisdiction  of  the  matter  instead  of 
transferring  It  to  a  District  Court  of  Ai^eal, 
because  of  the  oaAoameaa  of  the  tiiarges 
and  tbe  official  station  of  the  accused.  By 
order  of  the  court,  tbe  evidence  In  support  of 
•and  ^Inst  the  chai^  was  taken  by  tbe 
Chief  Justice  and  the  transcript  of  tbe  evi- 
dence so  taken  has  received  the  careful  con- 
sideration of  eadi  member  of  tlie  court 

ri-ll  No  serious  question  of  law  Is  prMent- 


ed.  It  Is  conceded,  of  course,  tliat  this 
accusation  tbe  accused  was  called  upon  to 
meet  only  the  spedflc  charges  made  against 
him  therein,  and  that  we  are  confined  to 
those  specific  charges,  viz.  agre^nx  to  re- 
ceive and  rec^ving  money  qpon  the  corrupt 
understanding  alleged.  In  tbe  matters  and 
proceedings  specified  In  the  accusation.  No 
other  misconduct  Is  alleged  in  tbe  accusa- 
tion or  included  In  the  charges  filed.  On  the 
other  hand,  it  is  clear  that,  if  It  la  satisfac- 
torily shown  that  with  regard  to  any  of  the 
proceedings  specified  In  the  accusation  tbe 
accused  either  agreed  to  receive  or  received 
any  money  upon  any  such  corrupt  under- 
standing as  is  alleged,  the  accusation  should 
be  held  to  be  sustained  and  the  accused  dis- 
barred. Some  question  is  raised  as  to  the 
degree  of  proof  essential  to  warrant  a  con- 
viction ;  1.  e.,  whether  the  rule  applicable  In 
criminal  prosecutions  that  guilt  must  be 
shown  beyond  all  reasonable  doubt  obtains 
in  such  a  proceeding  as  this.  So  far  as  ap- 
pears, this  precise  question  has  never  been 
determined  by  this  court.  A  disbarment 
proceeding  is  not  a  prosecution  for  crime. 
In  some  states,  however,  it  has  been  held 
that  the  charges  must  be  proved  beyond  a 
reasonable  doubt  to  warrant  disbarment. 
In  discussing  a  questlim  of  the  sufficiency  of 
an  accusation  this  court  has  said: 

"This  accusation  Is  in  the  nature  of  a  crim- 
inal charge,  and  all  intendments  are  In  favor 
of  the  accused.  The  accusation  is  not  suffi- 
cient if,  all  its  statements  being  true,  the 
accused  could  be  innocent."  Matter  of  Hay- 
mond,  121  CaL  88S,  888.  SS  Pac.  889.  Ma 

And  again: 

"A  Judgment  against  the  respondent  will  de- 
prive bim  of  personal  and  property  rights.  Un- 
less we  are  clearly  satisfied  of  respondents 
guilt,  we  ought  not  to  remove  or  suspend  him 
from  the  practice  of  his  profession.  As  we 
are  not  lo  satisfied,  we  dedine  to  strike  Us 
name  from  the  roll.**  Disbarment  of  Honib- 
ton,  67  CaL  611.  517.  8  Pac.  62,  67. 

This,  of  course,  means  that  something 
more  than  the  mere  preponderance  of  proof 
that  will  suffice  In  the  ordinary  civil  cause 
is  essential  While  we  may  concede  that  It 
may  not  be  necessary,  as  in  strictly  criminal 
prosecutions,  that  guilt  be  established  be- 
yond all  reasonable  doubt,  we  are  satisfied 
that  a  finding  ot  guilt  should  be  made  tmly 
upon  such  proof  ss  (dearly  and  satisfactoii^ 
establishes  guilt  in  the  minds  of  the  JodgesL 
It  seems,  furthermore,  clear  that  in  aiu£h  a 
ivoceedli^  all  intendments  should  Iw  in  fk- 
Tor  odC  Innocence,  and  that,  where  two  or 
more  equally  reasonable  Inferences  may  be 
drawn  from  a  fact  diown,  that  Inference 
leading  to  a  contducdon  ot  Innocence  should 
be  accepted  rather  than  one  leading  to  a  con- 
clusion of  guilt   In  re  Application  (tf  Alame* 


CssPor  otlier  cases  see  same  tople  and  KOy-NUHBIIB  In  alk  Ker-Noaolwrad  Dlgeits  and  Xadeses 
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da  County  Bar  Ajnodatloii,  8S  CaL  App.  534, 
636,  170  Pac  432.  BspedftUy  doea  this  seem 
true  where  the  charge  la  of  acts  constituting 
ft  feltmy  InvolTing  the  grossest  of  moral  tur- 
pitude, and  a  conTictlon  of  which  in  a  strict- 
ly criminal  prosecution  not  only  subjects  the 
offender  to  Imprisonment  In  the  state  pristm, 
but  also  forever  disguallflea  him  from  hold- 
ing any  office  in  this  state.  Section  88,  Pen. 
Code. 

The  apedflc  diarges  contained  In  the  ao- 
cnaatlon  are  o  follows: 

First  That  In  two  felony  matters  pend- 
ing btfore  him  as  a  committing  magistrate, 
each  against  one  Bernardino  Catterini. 
charged  with  assault  with  a  deadly  weap* 
on  i^th  Intent  to  commit  murder,  the  ae- 
cosed,  on  or  about  January  12,  1918,  did 
agree  to  receive  and  did  receive  (IBO  In 
mon^,  "as  a  bribe,  from  one  Peter  P.  Mo- 
'  DonoQgh,  npon  the  corrupt  understanding 
and  agreements  between  him  and  said  Mc- 
DoDOugh  that  he,  as  such  police  judge, 
should  thereby  be  corruptly  and  unlawfully 
influenced  in  Me  dedsion  of  said  two  cases, 
and  that  he  was  thereby  corruptly  and  un- 
lawfully influenced  and  dismissed  said  cases 
corruptly  and  unlawfully.  This  matter  will 
faertinafter  be  referred  to  as  the  Catterlnl 
matter. 

Second.  That  on  or  about  September  23, 
1918,  while  one  Tony  Splnelll  was  In  custody 
on  a  charge  of  assault  with  Intent  to  commit 
murder,  the  accused  agreed  to  receive  and 
did  receive  $50  In  money  from  one  0.  Vin- 
cent Rlccardi  upon  the  corrupt  understaod- 
Ing  and  agreement  between  himself  and 
Blccardi  that  his  action  and  decision  In  the 
matter  of  the  approval  of  a  certain  bail  bond 
for  $S,000  signed  by  Angelo  Cosenza  and  Ma- 
lina  Cosenza  then  presented  should  thereby 
be  corruptly  influenced,  and  that  he  should 
in  return  for  said  money  approve  said  bond 


guUt  Of  the  aocnaed  la  that  of  one  C.  Vincent 
Rlccardi,  who  was  at  all  the  times  referred 
to  In  this  ^oceeding  a  do^  admitted  att<Hv 
ney  and  oounsetor  at  law.  ProbaUy  no  wit- 
ness has  ever  appeared  before  a  Judicial  thr. 
bnnal  itho  was  shown  to  be  leas  worthy  of 
credit  In  ttie  absencfr  of  substantial  corrob- 
oration than  this  witness.  Accordli^  to 
his  own  testimony,  he  was  for  many  months 
a  Yvdnntary  and  active  partldpant,  for  his 
own  private  and  perstrntU  financial  gain,  in 
a  system  of  disposing  of  matters  in  the  po- 
lice courts  at  San  Frandsoo  by  the  bribery 
of  Judges  thereto,  and  he  was  the  instlgatof 
and  inrlme  mover  in  the  particular  corrup- 
tion charged  against  Uie  accused  in  this  j/snh 
ceedlug.  That  his  r^utatlon  for  truth,  bon- 
.esty,  and  Inta^ty  In  the  oommuolty  In 
which  lie  lived  is  bad  Is  established  by  many 
reputable  witnesses,  and  not  denied.  More- 
over, a  motive  for  the  giving  by  him  of  s»- 
satlcmal  evidence  relating  to  conditions  in 
the  police  courts  Is  most  clearly  apparent. 
Eariy  in  the  year  1920  he  was  convicted  of 
felony  embeszlement  in  the  superior  court  of 
San  Francisco,  and  on  such  conviction  ad- 
Judged  to  suffer  Imprisonment  In  the  state 
prison.  His  activities  In  the  matter  of  die- 
closures  relative  to  police  court  conditlona 
immediately  followed  such  conviction.  HIa 
Imprisonment  on  such  conviction  was  post- 
poned by  an  appeal,  and  he  has  been  at  larga 
on  bail.  At  the  time  be.  testified  before  this 
court  the  Judgment  had  not  become  flnaL 
It  had  been  affirmed  by  the  District  Court  of 
Appeal,  but  the  matter  was  still  pending  on 
application  for  hearing  in  tbia  court  In  all 
his  activities  In  the  matter  of  disclosnres  he 
has  known  that  in  the  event  of  the  affirm- 
ance of  the  Judgment  against  him  his  only 
chance  of  escape  from  Imprisonment  was  the 
granting  of  executive  (demency.  His  own 
testimony  on  this  matter  showed  very  dear- 


and  order  the  release  of  Spiaelll  from  cus- ;  ly  that  he  fully  realized  that  by  giving  Qie 


tody,  and  that  he  was  thereby  corruptly  In- 
fluenced to  do  so,  and  did  approve  said  bond 
and  make  said  order  for  release.  This 'mat- 
ter will  be  hereafter  referred  to  as  the 
SpinelU  matter. 

Third.  That  in  a  misdemeanor  prosecu- 
cnticm  against  one  Pastlango,  who  was 
Purged  with  vitdating  the  provisions  of  an 
ordinance  prohibiting  lewd  and  lascivious 
acts,  tlie  accused,  on  or  about  November  28, 
1019.  agreed  to  receive  and  did  receive  $40 
money  as  a  bribe  from  eald  Blccardi,  upon 
the  corrupt  and  unlawful  agreement  between 
Uiera  that  in  return  for  said  money  he  would 
discharge  said  Pastiango  from  custody  upon 
his  own  recognizance  immediately  after  find- 
ing him  guilty  and  sentencing  him  to  90 
days'  imprisonment  in  the  county  Jail,  all  of 
whicb  be  did.  TUa  matter  will  be  herein* 
after  referred  to  as  the  Pastlango  matter. 

At  the  outset  It  should  be  stated  that  as  to 
all  the  charges  the  only  direct  evidence  of 


character  of  sensational  evidence  relative  to 
corruption  in  the  police  courts  that  he  was 
giving  before  the  grand  Jury,  the  bar  asso- 
ciation committee,  and  In  this  proceeding  he 
might  create  the  feeling  that  he  was  ren- 
dering so  great  and  impressive  a  pidilic  serv- 
ice as  to  make  a  imrdon  in  his  own  matter 
a  proper  recognition  and  reward.  That  he 
had  such  a  hope  he  freely  admitted,  aa  well 
as  that  by  reason  of  his  disclosures,  he  had 
already  received  some  assurances  of  friendly 
interest  Of  course,  these  were  given  htm 
In  view  of  a  belief  on  the  part  of  those  giv- 
ing them  that  he  was  telling  only  the  truth. 
But  it  is  obvious  that  he  fully  realiaed  that 
no  movement  for  executive  clemency  In  his 
own  behalf  could  be  inspired  by  a  story  oa 
his  part  that  was  devoid  of  sensational  ex- 
posure ot  official  corruption.  Hence  we  find 
here  the  strongest  kind  of  a  owUve  tor  false 
accusation  against  the  police  Judges.  We 
think  it  is  self-evident  that  no  ataiemant  of 
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this  witness  can  be  accepted  as  trae  simply 
because  he  testifies  to  its  truth.  It  may  or 
may  not  be  true,  but,  uncorroborated,  It  can- 
not produce  conviction  In  an  unprejudiced 
mind. 

With  these  observations  we  proceed  to  dis- 
cuss the  evidence  relative  to  the  various 
charges,  taking  up  first  the  Pastlango  mat- 
ter. 

Fastlango  was  first  charged  with  a  felony 
In  having  violated  section  288  of  the  Penal 
Oode.  The  matter  was  pending  before  ac- 
cused as  a  committing  ma^strate,  and 
Rlccardl  was  acting  as  his  attorney.  The 
matter  was  heard  on  Nov«nber  13,  1919,  Mr. 
MaundreLU  assistant  district  attorn^,  ap- 
pearing for  the  peoide,  and  Blocardl  for  the 
defendant  But  one  witness  was  presented 
by  the  prosecution,  the  girl  upon  whose  body 
the  alleged  acts  were  cbarg^  to  have  been 
committed.  According  to  her  testimony, 
die  was  3  months  and  2  days  short  of  being 
14  years  of  age  at  the  time  of  the  commla- 
Bion  of  the  allied  crime.  Her  testimony  be- 
ing concluded,  further  hearing  was  continu- 
ed until  November  17.  1919.  On  that  day 
when  the  matter  came  on  for  further  hear- 
ing. Mr.  Haundrell  said: 

.  "From*  the  testimony  of  the  complaioing  wit- 
ness in  this  case  the  prosecution  fails  as  far 
as  sectiOD  288  of  tlie  Penal  Code  is  concerned. 
And  at  tliis  time  I  will  recommend  that  the  de- 
fendant be  arrested  under  Ordinance  1069," 
an  ordinance  prohibiting  any  lewd,  indecent,  or 
obscene  act  or  conduct,  and  making  a  violation 
of  its  terms  a  misdemeanor. 

31ie  accused  tbm  announced  that  the  fel- 
<nty  fdiarge  would  be  dismissed,  and  ocmtinu- 
ed  the  matto'  tor  dlamisaal  to  the  next  day, 
presumably  to  give  time  for  the  institution 
of  the  misdemeanor  prosecution.  On  the 
next  day  tbe  dismlsBal  was  made  the 
accused.  A  prosecution  under  the  (vdinance 
was  instituted,  and  It  was  in  relation  to  the 
diq;>osltlon  of  tills  prosecution  that  the  bribe 
was  alleged  to  have  been  agreed  to  be  given 
and  accented.  The  tmly  direct  evidmce  as  to 
this  is  that  of  BiccardL  He  is  rather  vague 
and  Indefinite  as  to  tite  time  when  the  agree- 
ment was  made,  except  tliat  he  said  several 
times  it  was  before  "the  dismissal,"  by  wbieh 
he  must  mean  the  dismissal  of  the  felony 
diarge,  for  this  was  the  only  "dismissal"  in 
tliat  matter.  In  fact,  Biccarti  testified  oa 
direct  examination  here  that  the  agreement 
between  hbn  and  the  accused  indnded  the 
dismissal  of  the  felony  charge,  but  subse- 
quent testimony  on  cross-examination  would 
indicate  that  his  all^^  talk  with  the  accus- 
ed about  the  matter  was  during  the  pendmcy 
of  the  misdemeanor  iffosecution.  This  dis- 
missal, we  have  seen,  was  recommended  by 
the  prosecuting  offico*  for  failure  of  evidence 
to  establish  the  crime  all^^ed  under  section 
288,  Penal  Code.  Substantially  the  alleged 
agreement  was  that  in  return  for  $M  to  be 
paid  to  tile  accused  Judge  Pastlango  vna  to 


be  given  what  was  called  **a  suspended  sen- 
tence," meaning  that,  although  he  was  to  be 
found  guilty  and  switenced,  execution  of  that 
sentence  was  to  be  suspended.  The  misde- 
meanor case  was  subsequently  submitted  to 
the  accused  Judge  upon  evidence  conceded 
to  be  the  same  as  that  given  upon  the  felony 
charge,  a  transcript  of  which  Is  in  evidence 
here.  The  accused  found  the  defendant 
guilty,  sentenced  him  to  90  days*  Imprison- 
ment In  the  county  Jail,  and  sn£q;>ended  execu- 
tion of  sentence.  Blccardl  says  that  while 
the  case  was  pending  he  agreed  to  give  the 
accused  ^  hi  this  matter  In  payment  for 
such  action  on  his  part,  and  that  on  the  day 
the  matter  was  disposed  of  he  gave  him  the 
money.  The, accused  denies  absolutely  any 
arrangement  whatever  with  Biccardi  in  the 
matter,  and  denies  Uiat  he  was  paid  any 
money  by  Biccardi. 

The  only  pretense  of  corroboration  of  lUc- 
cardl's  evidence  which  Is  here  dalmed  Is 
the  action  of  the  accused  In  the  Pastlango 
ease  in  view  of  the  evidence  given  therein, 
and  his  statements  on  cross-examination  here 
as  to  his  reasons  for  suspending  execution 
of  the  Judgment.  Of  course,  It  is  not  claimed 
that  mistakes  In  acts  and  decisions  of  a  Judge 
that  may  reasonably  be  attributed  simply  to 
bad  Judgment  or  even  gross  carelessness  in 
the  discharge  of  official  duty  constitute  evi- 
dence of  bribery  of  the  Judge.  And  yet,  at 
best,  we  have  no  more  here  in  regard  to  the 
disposition  of  the  Pastlango  matters.  The 
dismissal  of  the  felony  charge  was  asked  by 
the  prosecuting  attorney,  as  to  whom  there 
Is  no  insinuation  of  misconduct  There  was 
room  for  an  honest  difference  of  opinion  as 
to  whether  the  special  offense  defined  by 
section  288,  Penal  Code,  was  sufficiently 
shown  by  the  only  evidence  produced,  pre- 
sumably the  only  evidence  obtainable,  to 
warrant  holding  the  defendant  for  trial 
thereon  In  the  superior  court,  and  the  situa- 
tlmi  was  such  that  not  even  a  suspicion  of 
corrupt  Influence  arises  from  the  mere  act 
of  the  accused  In  acceding  to  the  reimest  of 
the  prosecuting  attorney. 

As  to  the  suspoision  of  execution  of  the 
Judgment  In  the  misdemeanor  mattw,  the 
law  of  this  state  authorises  sudi  acticm.  and 
we  know  that  it  Is  a  course  very  frequratly, 
p«^ps  too  frequently,  ftdlowed.  Whether 
or  not  In  any  particular  case  the  circum- 
stances are  such  as  to  warrant  such  a  dis- 
position Is  peculiarly  one  for  the  trial  Judg& 
Personally  we  sbonld  teel  that,  if  Pastlango 
was  guilty  of  soliciting  this  gtrl  by  word  w 
act  to  engage  In  lewd, 'Indecoit,  or  obscene 
cmiduct  with  him,  the  case  was  not  one  for 
suspensiffli  of  execution  of  the  Judgment 
But  we  cannot  say  from  the  evidence  b^ore 
us  that  the  accused  did  not  in  good  faith 
consider  it  a  propor  case  tor  such  action. 
Some  of  his  reasons  for  hla  action  in  this 
case  given  in  justification  when  being  pressed 
by  able  counsel  on  cross-examination  in  Uiis 
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conxt  certainly  do  not  appeal  to  us  as  being 
good  reasons.  It  Is,  however,  only  fair  to 
the  accused  to  say  tbat  among  his  reasons 
given  for  8a^»endtatg  execution  of  the  Jadg- 
ment  was  that  In  view  of  the  testimony  of 
the  girl,  and  the  manner  of  her  testifying 
and  the  <drcum8tances  of  the  case  generally, 
be  was  not  satisfied  of  the  guilt  of  the  de- 
fendant, and  farther  that  u«ther  the  prose- 
cuting officer  nor  the  arresting  officer  object- 
ed to  the  coarse  followed.  We  cannot  find 
in  either  his  conduct  in  the  case  or  in  his 
testimony  any  corroboration  of  Riccardl's 
evidence  with  relation  to  a  bribe.  As  we 
look  at  the  matter,  In  so  far  as  agreeing  to 
aooept  or  accei>ting  a  bribe  Is  concerned,  It 
Is  Amply  Riccardl's  word  against  that  of 
die  accused,  with  the  result  that  we  are  not 
Batlsfled  of  the  gnilt  of  accused  of  the  offense 
charged. 

As  to  the  Splndll  matter:  SpinelU  had 
been  arrested  on  a  charge  of  assualt  with 
Intent  to  commit  murder.  The  matter  had 
been  assigned  to  Police  Judge  Brady's  de- 
partment,  and  application  was  made  by  Rlc- 
cardi  to  the  accused  at  his  residence  during 
the  evening  of  September  28,  191S>  to  approve 
a  $5,000  bond  offered  for  the  release  of  Spln- 
ellL  Riccardl  testified  that  during  the  day 
he  had  arranged  with  accused  to  meet  him 
at  his  home  that  evening,  both  to  Ox  tbe  ball 
at  $5,000  and  to  ai^rove  the  bond  offered, 
and  that  he  was  to  pay  Mm  $50  for  so  doing. 
The  accused  testified  that  he  liad  heard  noth- 
ing about  the  case  unctl  Riccardl  with  othets 
called  at  his  house  that  evening  and  request- 
ed approval  of  the  bond.  He  further  testi- 
fied that  according  to  his  recollection  Judge 
Brady  had  fixed  the  bail  at  $6,000.  ^Oiere  is 
DO  evidence  other  than  Riccardl's  as  to  the 
fixing  of  the  bail  by  accused,  or  as  to  any 
previous  azrangement  with  accused  fOr  the 
approval  of  the  bond.  It  is  a  common  occurs 
naacB  for  poUoe  Judges  to  approve  ball  bonds 
out  of  office  hours  at  their  homes.  Riccardi, 
who  had  the  bond  prepared  at  his  office,  even 
to  the  signatures  or  the  sureties,  went  with 
the  sureties  to  the  home  of  the  accused  and 
proffered  the  bond  to  the  accused  with  a  re- 
quest for  its  approval.  It  was  approved  by 
accused,  who  affixed  his  signature  either  then 
or  the  next  day  to  the  jurat  on  the  affidavit 
of  each  surety,  and  also  to  the  certlflcate  of 
acknowledgment  and  approval,  signed  an 
order  for  release,  which  he  gave  to  Riccardl, 
and  retained  the  bond.  Riccardi  testified  that 
In  pursuance  of  bla  agreement  he  then  gave 
the  accused  $50,  and  the  accused  testified 
that  there  was  no  arrangement  for  any  pay- 
ment and  tbat  no  money  was  paid.  As  to 
this  it  is  simply  Riccardl's  word  against  that 
of  the  accused.  The  only  alleged  corrobora- 
tion of  Riccardl's  testimony  Is  in  the  circum- 
stances attendant  on  the  approval  of  the 
bond.  Riccardl  testified  that  the  ^ceased 
did  not  examine  or  swear  the  sureties,  and 
one  vt  tho  sureties,  Angelo  Oosenza,  whose 
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knowledge  of  the  IhigUsh  language  was  so 
defective  that  he  was  compelled  to  testify 
through  an  Interpreter,  testified  that  the  ao- 
cused  said  nothing  to  him  and  talked  only 
to  Riccardl.  The  accused  testifled  that  he 
must  have  sworn  the  sureties,  as  this  was 
his  tiniversal  custom.  We  are  not  prepared 
to  hold  that  he  did  not  purport  to  do  thta 
in  the  informal  way  that  unfortunately  Is 
adopted  very  often  careless  officials,  so 
Informal  in  fact  in  some  cases  as  to  fail  to 
bring  to  the  knowledge  of  the  witness  the 
fact  that  an  oath  Is  being  administered.  It 
Is  admitted  by  the  accused,  however,  that  he 
did  not  examine  the  sureties  as  to  their  suf- 
ficiency, confining  his  questioning  to  Riccardl 
and  relying  wholly  upon  Riccardl's  assur- 
ances as  to  their  sufficiency  and  qualification. 
He  apparently  believed  that  he  was  fully 
Justified  In  so  doing.  In  thus  doing  he  was 
guilty,  of  course,  of  gross  neglect  of  duty. 
Nor  could  he  have  carefully  examined  the 
bond,  for  a  reading  of  the  affidavits  of  the 
sureties,  who  were  husband  and  wife,  disclos- 
ed that  the  property  described  In  the  affidavit 
of  each  as  "his  property^  that  "stands  ct 
record  In  his  name,"  and  stated  to  be  of  the 
value  of  $9,000,  was  the  same  Idottlcal  prop- 
erty, a  lot  in  San  Jose.  Cosenza  testifled 
here  that  this  property  was  worth  cmly 
$2,000,  and  an  examination  by  the  accused 
of  the  sureties  would  doubtless  have  dUh 
closed  that  fact.  But  this  Is  not  a  proceed- 
ing against  accused  based  upon  a  charge  of 
neglect  of  official  duty.  The  question  is 
whether,  in  view  of  Riccardl's  testimony,  it 
sufficiently  warrants  an  inference  of  the  al- 
leged bribery.  We  are  perfectly  satisfied 
that  it  does  not  It  may  much  more  reason- 
ably be  attributed  to  a  careless  method  of 
transacting  official  business,  In  acting  sfriely 
upcm  the  assurance  of  another  In  lien  of  the 
personal  investigation  tbat  a  proper  con- 
ception of  official  duty  and  responslblUty  re- ' 
quires.  To  our  minds  It  affords  no  evidenco 
whatever  of  the  specific  chaise  of  bribery, 
with  the  result  that  as  to  the  bribery  charge 
we  have  nothing  bat  Riccardl's  word,  and 
are  not  satisfied  of  the  guilt  of  the  accused 
Uiereof. 

As  to  the  Oatteiinl  matter:  The  charge 
here  Is  that  accused  agreed  to  receive  and  did 
receive  $160  from  one  Peter  P.  McDonoogh. 
upon  the  corrupt  agreement  between  them 
(McDonough  and  accused)  that  his  conduct  in 
such  matter  should  be  loflnenced  thereby. 
Riccardl  was  the  attorney  for  Oatterlni.  His 
dealings  in  the  matter  of  the  allied  corrupt 
arrangement  were  with  McDonough  aioneu 
his  testimony  being  to  the  effect  that,  there 
being  $1,600  obtainable  from  Catterlnl.  he 
arranged  with  McDonough  that  the  latter 
should  have  the  bail  fixed  at  $1,000  cash, 
and  the  case  subseqnaitly  dismissed,  and 
that  the  $1,600  should  be  divided,  $500  to 
McDonough,  $600  to  the  accused,  and  $500 
for  himself.  McDonough  testified  that  tttm 
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was  no  arrangem^t  retatlva  to  the  cam  be* ,  that  this  action  was  had  becaruw  d  some 


tween  himself  and  Riccardl,  except  that  In 
the  course  of  his  business  as  a  bail  bond 
broker  he  at  the  request  of  Blccardi,  and  for 
the  usual  commission  of  10  per  coit,,  for* 
nished  the  ball  money.  He  further  testified 
that  he  never  spoke  to  the  accused  about  the 
case  and  nev^  paid  him  any  money  on  ac- 
count thereof.  The  accused  testified  that 
McDonoui^  never  Bp<^e  to  or  communicated 
with  him  about  the  case  and  never  i»ald  him 
any  money  on  account  thereof.  According  to 
Ills  own  testimony,  Blccardi's  only  talk  with 
the  accused  about  the  matter  was  some  time 
after  the  dismissal,  when  he  asked  him  how 
much  McDonough  gave  him  In  the  Catterlnl 
matter,  and  the  accused,  on  being  told  by 
Blccardi  that  he  was  to  receive  9500,  said 
that  McDonou^  gave  him  only  (150.  The 
accused  denied  that  any  such  conversation 
oecnrred. 

Catterlnl  was  arrested  the  evening  of  Jan- 
nary  1,  1018,  voluntarily  surrendering  him- 
self  Into  the  custody  of  an  officer  on  learn- 
ing that  he  was  being  looked  for  on  two 
charges  of  assault  with  Intent  to.  commit 
murder,  alleged  to  have  been  committed  be- 
tween 12  and  1  a.  m.  of  the  same  day. 

On  January  2,  1018,  ball  was  fixed  by  ac- 
cused on  the  two  charges  at  a  total  of  (2,000, 
or  (1,000  cash,  and,  the  cash  being  deposited, 
Oatterinl  was  released  trom  custody  at  11:55 
a.  m.  According  to  Blccardi's  tmctnroborat- 
ed  word,  he  had  asted  the  accused  to  fl:^  the 
bail,  and  accused  had  declined  to  do  so  at  the 
moment,  In  Tlew,  as  he  stated,  of  the  serious- 
ness of  the  ciharge,  and  Blccardi  had  then 
gone  to  McDcmongh  and  solicited  his  assist- 
ance, with  the  result  that  the  ball  was  fixed. 
The  order  fixing  bail  was  filled  In,  except  for 
the  amount,  in  the  handwritiog  of  the  clerk 
of  the  court,  a  Mr.  Hagan,  who  testified  that 
he  had  never  made  out  an  order  fixing  bail 
unless  the  court  was  In  session.  The  amount 
and  signature  of  the  Judge  are  In  red  Ink, 
and  the  accused  testified  that  he  knew  the 
signing  was  done  In  court  for  the  reason  that 
all  slgnatmes  while  on  the  bench  were  made 
in  red  ink,  and  all  while  off  the  bench  in 
black  ink.  He  further  testified  that  he  fixed 
the  ball  at  Itlccardl's  request  There  Is  al>- 
solutety  nothing  to  show  any  communication, 
direct  or  indirect,  from  McDonough  to  accus- 
ed prior  to  the  making  of  such  order,  except 
in  so  far  as  one  may  speculate  in  view  of  the 
intimate  relations  existing  between  accused 
and  HcD(»iongh  and  the  amount  of  bail  fixed. 
To  hold  that  there  was  sada  communication 
would  be  to  indulge  in  the  purest  of  guess- 
woriL  Certainly  we  may  not  in  a  Judicial 
proceeding  fairly  Infer  therefrom  any  ar- 
rangement between  them  for  a  bribe.   It  Is 


possible  conunnnlcation  fr<un  McDonough. 

Blccardi's  testimony  as  to  the  amount  of 
money  paid  by  Catterlnl  Is  flatly  contradict- 
ed by  that  of  Catterlnl,  who  impressed  the 
court  as  honestly  endeavoring  to  tell  the 
truth.  He  said  that  he  paid  (225  In  cash  and 
liberty  bonds,  and  (800  on  a  note  that  he 
signed  on  January  12,  1918,  being  $1J026  in 
aU.  He  also  contradicted  Riccardl  as  to  ever 
having  been  taken  to  McDonough's  place  of 
business,  testifying  that  he  never  saw  Uo> 
Donough  until  long  after  the  dlsmlsaal  of  the 
charges  against  him.  There  Is  some  eorrob- 
oratiiHi  of  Blccardi's  testimony  as  to  having 
some  swt  of  arrangement  with  McDonooi^i 
to  be  found  In  the  fact  that  the  (800  note 
signed  by  Catterlnl  was  payable  to  Mrs.  Blc- 
cardi (the  mother  of  Riccardl)  and  McDon- 
ough Jointly,  although  McDonon^  testified 
that  his  connection  with  the  matter  was  sole- 
ly for  the  purpose  of  accommodating  Blccardi 
In  obtaining  cash  fcH-  his  fee,  and  that  he 
received  (80  for  his  Indorsement  of  the  note 
and  the  giving  of  his  name  as  security.  This 
was  in  addition  to  the  (100  wblch  he  received 
for  furnishing  the  (1,000  ca^  ball  on  which 
Catterlnl  was  released.  But,  whatever  the 
arrangement  between  Riccardl  and  McDon- 
ough, no  conclnsiw  adverse  to  the  accused 
can  be  based  thereon  In  the  absence  of  evi- 
dence connecting  him  with  the  matter. 

Catterlnl  having  beea  released  on  ball,  the 
bearing  <m  the  diarges  was  continued  from 
time  to  time,  testimony  being  tftken  on  sever- 
al of  the  days  oa  which  the  matter  came  on 
for  hearing,  untU  finally.  In  Afiril,  1918,  the 
charges  were  dismissed  by  the  accused.  At 
these  various  hearings  the  people  were  repre- 
sented by  an  assistant  district  attorney,  Mr. 
Maundrell.  The  case  was  fully  heard,  and 
nothing  out  of  the  wdlnary  course  of  prooe> 
dure  appears  in  the  transcript  of  the  proceed- 
ings. Some  point  Is  made  of  the  fact  that 
the  accused,  with  the  attorneys,  went  to  the 
hospital  to  take  the  evidence  of  the  woman 
who,  It  was  alleged,  was  shot  by  Catterinl. 
To  our  minds  there  is  absolutely  nothing, 
except  the  testimony  of  Blccardi,  to  Indicate 
that  this  was  done  at  the  Instance  of  Mc- 
Donough, or  otherwise  than  Jn  regular  course. 
^Vhen  the  taking  of  testimony  was  fully  con- 
cluded, the  matter  was  submitted  to  the  ac- 
cused for  decision.  The  transcript  of  the 
proceedings  Is  before  us,  and  It  shows  that 
at  that  time  the  following  occurred: 

■Vr.  Blccardi:    We  have  not  any  further 

evidence,  your  honor. 

"Mr.  Maundrell  (assistant  district  attorney) : 
The  case  of  the  people  is  in  in  this  matter. 

"The  Court:  How  do  you  feel  about  it  yonr- 
Bfilf,  Mr.  District  Attorney? 

"Mr.  Maundrell:  There  Is  a  gnestl<m  hi  my 
mind  that  there  might  be  a  probable  cause  for 
a  holding.    I  wfU  submit  the  matter  to  tbe 


as  reasonable  to  infer  in  view  of  the  circum- 
stances we  have  stated  that  the  ball  was  fix- !  court 

ed  In  court  solely  at  Blccardi's  request,  as!  "The  Court:  Tliere  is  a  question  in  my  mind, 
taBtmed  to  by  the  accused,  as  It  Is  to  Infer  j  and  It  is  reinforced  by  the  fact  that  the  di- 
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feodant 'BurreDdered  himself.  That  ini't  or- 
dinarily the  act  of  a  guilty  man,  nor  in  it  in- 
dlcative  of  a  couscfoasueBB  of  guilt.  The  idea- 
tificatlon  hj  the  complaining  iritDesB,  or  the 
injured  person,  is  entirely  nnaatirfactory,  and 
the  identification  of  a  necktie  and  pin  and  a 
pair  at  ahoea.  It  aaomi  that  a  person  who  was 
present  committing  an  act  of  that  character 
would  have  rendered  soma  other  mark  of  iden- 
tification wUch  coold  have  been  made  more 
complete  and  satisfactory. 

"Mr.  Maondrell:  I  understand  there  is  a 
SlOiOOO  damage  snlt  npon  file  against  the  man 
three  weeks  ago, 

"Mr.  Biccardl:  He  haa  pnvert?'  He  will 
par  if  ht  loara.  That  la  what  thejr  wanted  in 
the  firat  place. 

"Tht  Court:  Dismissed." 

It  appears  from  the  forc^ii^  Oiat  the  as- 
sistant district  attorney  was  doubtful  as  to 
the  adTiaability  of  holding  the  defoidant 
for  trial  In  the  siq;»erlor  court,  and  certainly 
did  not  urge  or  request  a  holding.  It  appears 
from  bla  evidence  given  In  this  proceeding 
that  be,  as  prosecuting  oflBcer,  talked  with 
the  accused  In  Ub  cumbers  that  morning 
before  the  case  was  dismissed  as  to  what 
should  be  done  with  it,  and  a  fair  reading  of 
his  evidence  here  indicates  that  it  was  his 
recollection  that  he  then  expressed  to  the  ac- 
tinsed  his  doubts  as  to  the  propriety  of  a 
h(ddlns  for  trIaL  The  question  in  the  cases 
was  as  t»  the  identity  of  tbe  man  who  in 
flact  made  tbe  assaults ;  the  def mdant  deny- 
ing tbat  be  was  that  man.  There  was  posl- 
tlve  Identlflcatifm  by  tlie  woman  assaulted 
and  her  little  daugbteo*,  the  other  person  as- 
saulted, but  tbis  was  somewhat  weakened 
by  matters  educed  on  cross-examination,  and 
tiiere  were  also  tme  or  two  other  circum- 
stances pointing  to  defendant  as  tbe  guilty 
part7.  On  the  other  hand,  tbem  waa  an  ap- 
parott  absoice  of  motive  on  the  part  of  de- 
fmdant^  good  evldoice  as  to  his  reputation 
for  honesty,  integrity,  industry,  peace,  and 
qniet,  his  absolute  denial  of  tbe  diarge.  and 
some  evidence  in  support  of  hi^  claim  that 
be  was  elsewhere  when  the  assault  was  com- 
mitted. It  also  appeared  that  a  civil  action 
for  damages  on  account  of  this  assault  had 
beoi  instituted  against 'blm  and  was  then 
pending.  S'rom  the  ccM  reoH^  of  tbe  evi- 
dence given  aa  the  preliminary  aamination 
It  would  8e«n  to  us  that  a  committing  mag- 
istrate might  well  have  concluded  that  tbwe 
was  iHwI^ble  cause  for  holding  defendant  for 
trial  before  a  Jury.  But  the  record  of  jnv- 
ceedings  before  accused  is  not  sucb  as  to 
satisfy  us  that  the  accused  did  not  in  good 
faith  think  otherwise.  It  seems  tl^at  the 
assistant  district  attorney  who  conducted  the 
case,  and  who  nmsnlted  during  Qie  course 
of  tbe  iHTOceedlng  with  a  iHrivate  attorney 
Interested  In  tbe  iwosecotlon  who  attended 
the  proceedings,  thought  otherwise,  and  tbe 
police  court  transcript  in  tbe  case  Is  not  sudi 
as  to  warrant  the  infermce  of  Improper  influ- 
ence upon  the  accused  In  tbe  matter,  and 
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much  less  the  exclusion  that  bis  action  was 
due  to  an  agreement  for  a  bribe. 

But  one  other  alleged  Item  of  corrobora- 
tion remains  to  be  noticed.  Tbe  evidence 
does  disclose  an  unfortunate  and  d^lorable 
Intimacy  between  accused  and  McDonbugb, 
one  certainly  calculated  to  bring  the  accused 
and  his  court  into  disrepute.  The  two  bad 
been  friends  for  many  years;  the  friendship 
dating  from  a  time  l<mg  priw  to  tbe  acces- 
sion of  the  accused  to  tbe  police  boidi. 
McDonougb  has  been  for  many  yean  oigaged 
In  the  business  of  furnishing  cash  bail  for 
persons  diarged  with  public  offenses,  es- 
pecially In  the  police  courts,  and  his  v<dume 
of  business  In  the  [wllce  courts  was  very 
large.  By  reason  of  the  character  of  his 
business  he  was  necessarily  much  Interested 
In  the  fixing  of  bail  for  defendants,  and  also 
likely  to  be  interested  on  occasions  in  the 
final  disposition  of  their  caae&  The  frioid- 
shlp  of  earlier  years  continued  after  accused 
became  police  Judge,  something  as  to  whidi, 
of  course,  no  one  can  Justly  complain,  but 
it  was  accompanied  by  an  intimacy  whldi, 
in  view  of  the  nature  of  the  business  of 
McDonough  and  its  association  with  the  mat- 
ters with  which  the  accused  was  called  upon 
as  a  Judicial  officer  to  deal,  was  almost  bound 
to  create  suspicion  of  Improper  Influence. 
Indeed,  the  intimacy  was  of  sudi  a  <diaracter 
that,  according  to  tbe  evidence  of  both 
McDonougb  and  accused,  HcDonough  bad 
occasionally  presumed  to  qieak  to  accused 
about  some  "misdemeanor"  case  pending  be- 
fore him,  never  a  "felony"  ease,  they  said, 
but  occaslmially  some  small  misdemeanor 
case,  InvoMng  some  frirad.  such,  for  In- 
stance, as  an  alleged  violation  of  tbe  law 
regulating  traffic  on  public  highways.  In  so 
far  as  the  matter  of  gross  Impropriety  is  con- 
cerned, we  must  confess  we  can  see  no  dis- 
tinction between  such  conversations  with  rela- 
tion to  misdemeanor  cases  and  conversations 
with  relatlMi  to  felony  cases,  and  we  doubt 
If  tbe  line  between  the  two  classes  would  be 
sacredly  observed  by  a  judge  and  another 
[>er6on  whose  relations  were  such  that  they 
discussed  any  matter  at  all  pending  before 
the  Judge.  The  confessed  showing  in  r^rd 
to  tbis  is  sucb  that  we  may  feel  that  in  the 
Catterini  matter,  or,  ind^d,  in  any  other 
matter  coming  before  the  accused  that  might 
be  und»  inquiry,  MeDcmvt^  may  have  spok- 
en to  tbe  accused  with  a  view  to  Influmdng 
his  action.  There  Is  notblng  In  tbe  record, 
however,  npon  which  to  found  sucb  an  imter- 
ence  with  reference  spedflcally  to  the  Catte- 
rini matter  except  the  posedble  Interest  of  Mc- 
Donou^  therein.  In  view  of  tbe  testimimy  of 
Biccardl  and  the  testimony  concerning  tbe 
note  given  to  Mrs.  Biccardl  and  McDonongb. 
In  any  event,  with  notblng  tai^bloin  tbeew- 
duct  of  accused  wltb  relation  to  the  case  to  iq- 
dicate  tbe  prearaice  or  ^ect  of  improper  in- 
flu«ice,  we  are  not  warranted  In  Inferrldg 
anything  In  0ie  nature  of  an  agreemmt  on 
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bis  part  to  accept  a  bribe  or  the  acceptance 
by  him  of  a  bribe  in  that  matter,  or  even 
that  he  was  in  any  way  improperly  inOu- 
enced  therein.  In  so  far  as  be  is  concerned, 
the  only  evidence  to  connect  him  with  any 
misconduct  in  that  matter  is  the  absolutely 
uncorroborated  evidence  of  Rlccardl  as  to  an 
admission  by  him  that  he  received  $160. 
That  uncorroborated  evidence  absolutely  fails 
to  produce  even  the  slightest  measure  of  con- 
viction in  our  minds.  The  specific  charge 
against  accused  with  relation  to  the  Catterihi 
matter  must  be  held  to  be  not  proved. 

[4]  None  of  the  specific  charges  against 
accused  having  been  sustained  by  evidence 
sufficient  to  satisfy  us  of  its  truth,  it  follows 
that  the  order  to  show  cause  must  be  dis- 
charged, and  the  proceeding  dismissed,  and  it 
is  80  wdered. 

We  concur:  SHAW.  J.;  LBNNON.  J.; 
WIIiBUR,  J. 

OI«NBY,  J.  I  concur  In  tbe  Judgment  and 
the  majority  opinion,  but,  in  order  to  pre- 
vmt  so  far  as  possible  any  mlsnnderstandlns^ 
I  would  ^itomlze  what,  as  I  understand  It, 
Is  the  final  attitude  toward  tbe  cause  of  tbe 
majority  of  the  court  and  what  U  certainly 
my  own  attitude. 

The  question  Involved  is,  of  course,  purely 
one  of  fact,  and  Is  to  be  determined  by  each 
of  us  In  accordance  witb  the  final  Impression 
made  upon  his  mind  by  tbe  evldoice.  The 
impression  made  upon  my  mind  is  one  of  very 
sti-ong  suspicion  that  tbe  defendant  was 
guilty  in  the  Catterlnl  case,  at  least  of  the 
act  of  corruption  with  which  he  was  charged. 
But  mere  suspldon,  even  a  strong  one.  Is  not 
moogh  to  warrant  a  positive  finding  of  guilt, 
fuid  I  find  that,  In  spite  of  tbe  strength  of 
the  drcumstance  to  whi(A  Justice  LAWLOR 
adverts,  tbe  dismissal  by  the  defendant  of 
the  charge  against  Catterlnl  In  the  face  of 
the  direct  evidence  against  him  presented  to 
tlie  defendant,  I  have  not  that  certainty  of 
cwvlctlon  which  would  Justify  me  In  afflrraa- 
tlv^y  finding  the  defendant  guilty  of  cor- 
ruption. Though  this  is  my  final  conclusion, 
I  feel  free  to  voice  my  suspicion  of  the  de- 
fendant in  view  of  the  wholly  inexcusable 
manner  In  which  he  i)erformed  his  judicial 
duties  in  general  and  conducted  himself  in 
particular  In  his  relations  with  McDonough, 
who  from  the  very  nature  of  his  business 
must  have  constantly  appeared  before  the 
defendant,  directly,  and  indirectly,  as  an  ap- 
plicant in  matters  of  ball  where  it  was  so 
easy  for  the  defendant  to  dispaise,  not  im- 
partial Justice,  but  judicial  favora  with  or 
without  a  monetary  consideration. 

SLOANB,  J.  I  dissent  If  satisfactory 
proof  of  tbe  sped&c  offense  of  accepting  a 
^ribe  is  necessary  to  the  disbarment  of  the 
accused  under  the  charges  In  this  proceed- 
ing, I  would  be  compelled  to  concur  in  the 
majority  oidnl(n.  The  mly  direct  ovldeooe 
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of  such  bribe-taking  rests  on  tbe  testimony 
of  Rlccardl,  and  his  xmsupported  word  can 
carry  little  or  no  weight,  and.  as  to  the  actual 
passing  of  any  money  between  the  parties 
here  there  is  no  corroborating  evidence. 

But  the  gist  of  this  accusation  for  disbar- 
ment is  not  the  crime  of  bribery,  but  the  com- 
mission of  on  act  of  moral  turpitude  in  the 
manner  of  disposition  of  certain  criminal  cas- 
es pending  in  the  court  over  which  the  ac- 
cused presided,  and  if  the  acts  complained 
of  are  shown  to  have  been  influenced  by  sonfe 
other  corrupt  motive  than  that  of  bribery, 
the  variance  in  the  proof  in  that  respect 
ought  not  to  defeat  a  Judgment 

The  substance  of  the  charges  here,  taking 
the  Catterlnl  case  as  an  example.  Is  that  in 
certain  felony  matters  pending  before  him 
as  a  conmtLtting  magistrate  the  respondent 
was  corruptly  and  unlawfully  Influenced  by  a 
bribe  In  bis  decision  and  diq)odtion  of  said 
cases. 

Now,  bribery  Is  not  the  crux  of  the  matter, 
but  rather  the  gravamen  fho  ntfense  is  the 
moral  turpitude  of  disposing  of  these  cases 
under  the  influence  of  some  corrupt  motive. 
Bribery  is  merely  an  incident  of  the  charge 
wblcb  is  fully  met  by  the  proof,  if  It  Is  satis- 
factorily established,  of  some  motive  for  the 
wrongful  act  not  In  itself  unlawful.  The  ac- 
cused might  for  Instance,  have  been  charged 
with  favoring  the  defendants  as  a  simple 
act  of  personal  frlondshlp  to  them  or  their 
attorneys  or  sureties.  Friendship  Is  a  very 
conunendable  trait  In  Itself,  but  as  a  motive 
for  disposing  of  criminal  prosecutions  by  a 
magistrate  It  would  Involve  an  act  of  moral 
turpitude.  The  motive  charged  here  happens 
to  be  bribery,  a  criminal  act  In  itself,  but 
that  is  not  the  controlling  element  of  the 
accusation. 

The  purpose  of  the  proceeding  here  is  not 
to  convict  the  respondent  of  bribery,  or  of 
any  other  specific  criminal  act  but  of  wrong- 
fully administering  his  ofl^clal  duties  in  the 
particular  matters  charged,  under  some  cor- 
rupt influe:ice  involving  moral  turpituda 

I  have  no  question  under  the  evidence  that 
the  respondent  under  some  or  all  of  the 
charges  filed  disposed  of  the  matters  before 
him  in  conscious  disregard  of  bis  duties  as  a 
magistrate.  Tbe  array  of  incriminating  cir- 
cumstances is  too  strong  and  convincing  to 
be  disposed  of  on  the  mere  ground  of  coin- 
cidence. They  strongly  tend  to  corroborate 
Riccardi's  testimony  in  support  of  some  sort 
of  a  prearranged  prt^ram,  and,  when  thos 
supported,  Riccardi's  testimony,  although 
that  of  a  self-confes^  criminal,  may  not  be 
wholly  disregarded. 

Whether  this  program  for  the  discharge  ot 
the  various  def«idants  was  influenced  by 
bribery,  or  politics,  or  favoritism,  or  friend- 
ship, is  entirely  immaterlaL  With  any  mo- 
tive other  than  a  purpose  to  faithfully  dis- 
charge oflidal  duty  it  involved  nuwal  tuipl* 
tude. 
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We  do  not  even  need  to  resort  bere  to  the 
analogy  of  the  criminal  procedure  which  in- 
corporates the  lesser  offense  within  an  bi- 
fomuation  diarging  the  greater.  If  the  de- 
fendant were  on  trial  for  murder  alleged  to 
have  been  committed  for  pay,  could  It  be  held 
a  fatal  variance  if  the  proof  showed  the  act 
was  committed  for  revenge?  At  any  rate, 
there  can  be  no  ro<Hn  tor  sucSi  tedmlcaltty  In 
a  iH-oceedlng  of  this  nature. 

It  may  be  conceded  at  once  that  the  rules 
of  criminal  procedure  apply  here  to  the  ex- 
tent that  the  respondent  cannot  be  charged 
with  one  offense,  and  be  convicted  of  another, 
but  when  we  concdder  that  the  vital  element 
of  the  accusation  is  the  corrupt  and  wrong- 
ful disposltlw  of  certain  cases  pending  in 
his  court,  and  not  the  particular  means  by 
which  the  official  acticm  of  the  accused  was 
influenced,  it  becomes  aiq;»arent  that  the  salu- 
tary rule  referred  to  Is  not  violated  by  ac- 
cepting the  proof  as  showing  etxae  other 
wrongful  Influence  than  that  of  bribery.  The 
test  of  materiality  ot  variance  In  an  infor- 
mation or  indictment  Is  whether  the  plead- 
ing so  fully  and  correctly  informs  the  defend- 
ant of  the  criminal  act  with  which  he  U 
chaiged  that,  taking  into  consideration  the 
proof  which  is  introduced  against  him,  he  is 
not  misled  in  making  bis  defense.  People  v. 
Freeman,  29  Col.  Af^.  543,  156  Pac  994; 
Harrison      V.  S.,  200  Fed.  662,  119  a  C. 

A,  7a 

Hie  respondent  here  was  fully  notified  by 
the  accusation  of  the  entire  subject-matter 
of  Investigation  involving  his  rations  with 
Rlccdrdl  and  McDonough  in  connection  with 
these  criminal  prosecutlooa 

It  may  be  urged  that,  tf  the  eridence  does 
not  establish  bribery,  It  does  not  disclose 
Bpeciflc  wrongful  inducement.  I  do  not  think 
tliat  sucb  is  the  fact  The  circumstances  are 
convincing  to  my  mind  that  there  was  some 
prearranged  and  agreed  lA&n  to  dispose  of 
these  cases  In  a  certain  manner,  which  agree- 
ment was  acted  upon  by  the  respondent. 
Such  a  state  of  facts  establishes  moral  turpi- 
tude without  giving  the  moving  cause  a  spe- 
cific name. 

TTiere  Is  nothing  In  the  Code  provisions  or 
the  decisions  In  this  state  relating  to  disbar- 
ment to  invest  this  proceeding  with  such  a 
degree  of  technicality  that  should  prevent  a 
Judgment  against  respondent  if  the  evidraice 
la  each  as  to  clearly  prove  that  the  acts  com- 
plfllned  of  were  infiuenced  by  any  corrupt 
and  dishonest  motive,  whetber  amounting  to 
bribery  or  not. 

I  think  the  majority  opinion  tends  too 
mudi  to  minimize  the  effect  of  the  evidence 
against  the  accused.  Under  each  of  the  three 
separate  counts  of  the  accusation  the  action 
taken  by  the  respondent  was  such  as  to  shock 
the  sense  of  judicial  Integrity.  His  own  ex- 
planation of  his  conduct  is  far  from  satis- 
factory, and  in  the  Pastlango  case  almost 
Incriminating,  and  the  fact  that  the  program 


was  substantially  carried  out  in  the  manner 
that  lUccardl  had  announced  tends  strongly 
to  corroborate  the  testimony  of  the  latter  that 
it  was  all  In  accordance  with  a  prearranged 
agreement,  whether  influenced  by  a  bribe  or 
some  other  ulteriOT  faidacement. 

LAWLOR,  J.  I  dlraent  I  am  convinced 
from  the  evidence,  tested  by  the  rules  of  law 
declared  In  the  main  c^inlon,  that  the  direct 
testimony  of  Rlccardl  as  to  the  three  acts 
of  bribery  are  sufficiently  supported  by  the 
other  evidence  to  warrant  tbe  diabarmoit  of 
the  accused. 

Speaking  from  the  Impresidons  I  received 
from  the  record,  I  cannot,  upon  any  theory 
consistent  with  his  Innocence,  accotmt  for 
the  refusal  of  the  accused  to  hold  Catterlnl 
for  trial  upon  the  evidence  presented.  In 
connection  wltih  all  the  other  circumstances, 
considering  the  grave  condition  of  Mrs.  Nan- 
nl,  and  the  evidence  that  ball  was  to  have 
been  denied  in  tbe  beginning,  the  fixing  of 
tbe  ball  at  $500  cash  on  each  of  the  two 
charges  Is  not  without  significance.  The  gist 
of  the  crime  of  assault  with  intent  to  com- 
mit murder  is  the  specific  intoit  to  take  life, 
since  the  only  element  of  murder  which  Is 
lacking  is  tbe  failure  to  execute  the  deadly 
intention.  The  perpetrator  of  such  an  of- 
fense is  as  much  possessed  of  a  malignant 
and  abandoned  heart  as  If  he  had  not  shown 
bad  marksmanship,  and,  keeping  in  view  the 
hour  of  the  assault,  that  the  woman  and 
(Alld  were  left  to  die,  and  the  other  sur- 
rounding circumstances.  It  does  not  appear 
that  those  essentlala  of  murder  were  lacking 
In  this  instance. 

Two  questions  are  presented  on  a  prelimi- 
nary examination:  .  Has  a  crime  been  com- 
mitted, and  is  there  sufficient  cause  to  be- 
lieve the  defendant  guilty  thereof?  Section 
872,  Pen.  Code.  "Sufficient  cause"  has  been 
held  to  have  the  same  meaning  as  "probable 
cause"  as  used  in  section  148T  of  the  Penal 
Code.  Ex  Parte  Heacock.  8  CaL  App.  420,  07 
Pac.  77.  It  was  declared  In  Yaner  t.  Feovls* 
34  Mich.  286,  288: 

"The  examining  magistrate  Is  not  to  be  re- 
quired to  nicely  weigh  evidence  as  a  petit  iary 
would,  nor  to  diacbarge  the  prisoner  where 
there  ia  a  coufiict  of  evidence,  or  in  case  of 
a  mere  reasonablt  donbt  of  Us  gollt.*' 

Upon  the  facts  in  this  case  the  corpus 
delicti  proved  itself,  so  that  tbe  only  ques- 
tion to  be  determined  from  the  evidence  was 
whether  there  was  sufficient  cause  for  be- 
lieving Gatterinl  was  the  assailant  In  deter* 
mining  this  question,  the  committing  magis- 
trate is  not  to  Anally  determine  the  weight  of 
the  evidence,  nor  to  resolve  conflicts  therein, 
but  (mly  to  decide  whether  there  is  sufficient 
cause  to  hold  tbe  defendant  for  trial.  In 
Judging  tbe  state  of  mind  of  tbe  accused  in 
this  matter  it  is  Inconceivable  to  me  that  be, 
an  eq)erienced  practittoner  and  judge  of  the 
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peUee  court  soceesslTely  for  nearly  20  years, 
did  not  know  and  understand  It  was  his 
plain  duty  to  hold  t3ie  defendant  so  that  a 
jury*  under  the  sanctions  of  a  trial  on  the 
merits,  where  all  the  erldeace  Is  presented, 
could  determine  whether  he  was  the  guilty 
party.  Of  course,  a  mere  mistake  of  Judg* 
ment,  ta  grow  carelessness,  yielding  to  In* 
flnence,  sympathy,  or  the  like,  on  the  part 
of  the  maglBtrate,  would  not  constitute 
bribery  as  charged  herein,  but  In  the  pres- 
mce  of  evidence  sudi  as  was  adduced  In  this 
case  the  weightiest  cmslderatlon  ^uld  be 
given  to  the  failure  of  the  accused  to  hold 
Oatterlnl  so  that  be  could  be  tried  In  the 
superior  court 

A  brief  reference  to  some  (tf  the  salient 
featuies  ot  the  evidence  will,  I  think,  dem- 
onstrate QilB.  Catteriid  had  llred  In  the 
NannI  bousebold,  eating  at  the  rame  table 
with  the  family  for  several  mcmths.  While 
the  room  where  the  shooting  occurred  was 
dark.  In  the  struggle  both  the  wtHuan  and 
the  cMId  were  glvoi  an  opportunity  to  der 
termlne  the  identity  of  the  assailant  U^t 
came  through  a  cra6k  in  Qie  window  shade. 
The  wmnan  tore  from  the  ^roat  of  the 
assailant  a  necktie  which  was  identified  as 
belonging  to  CatterinU  One  <tf  his  sboes 
was  afterwards  found  In  tJie  room.  Cat- 
terlnl's  defense,  In  addltltm  to  iKroof  of  good 
diaracter,  was  an  'aliU.  The  crimes  were 
committed  in  a  bouse  tn  the  UleAoa  district. 
The  alibi  witness  was  the  keeper  of  a  dance 
hall  aa  the  Barbary  Coast  where  Catterlnl 
testlfled  he  was  at  the  hour  of  the  shooting 
and  during  the  r«st  of  the  night  When 
first  Interrogated  be  said  he  was  In  a  room 
a  blodc  away  when  the  bdls  announced  the 
new  year.  He  admitted  that  a  revolvw 
with  tiiree  empty  barrels  and  showing  recent 
bloodstains,  which  was  found  in  his  trunk, 
by  an  <^cer,  belonged  to  him.  He  first 
admitted  be  was  out  in  the  Mission  about 
7:30  or  8  o*<do^  but  denied  be  was  at  the 
Nannl  house  on  that  day  or  night.  Detec- 
tive Officer  Tb(»nas  Puhrman  testified  Cat- 
terlnl told  him  he  was  In  tba  Nanni  home 
for  a  few  minutes  about  8  o'clodL  Mrs  Nan- 
nl testified  that  about  a  month  before  the 
shooting  Catterlnl  had  tbreatoied  to  take 
her  life,  and  while  admitting  the  incident, 
his  version  of  what) 'took  place  Is  that  she 
requested  him  to  UU  her.  When  questioned 
about  the  tie  and  pin,  Catterlnl  said  they 
were  In  his  trunk,  whereupon  he  was  shown 
these  articles  by  the  oSHcer.  Then  he  said  he 
did  not  know  bow  the  officer  got  the  pin,  but 
stated  he  left  the  tie  at  the  Nannl  house- 
hold some  time  before 

Tbe  principal  reason  assigned  by  the  ac- 
cused for  discharging  Catterlnl  was  that  he 
voluntarily  surrendered.  The  surrender  took 
place  some  17  hours  after  tbe  shooting  and 
about  the  same  length  of  time  before  the 
services  of  the  facile  Rlccardl  were  engaged, 
and  the  work  of  blowing  Justice  began. 


Gatterinl*8  actton  In  surrenderli^  may  have 
comports^  either  wltb  his  guUt  or  his  in- 
nocoice;  fw,  if  be  wwe  guilty,  going  Into 
hiding  or  seeking  filght  would  be  stnmg  evi- 
dence against  him,  and  the  qnestlon  ongbt 
to  have  been  left  to  a  Jwy  to  declda  Ttue 
accused  also  remarked  when  be  dladiarged 
Catterlnl: 

"It  aeems  that  a  person  who  waa  present 
committiDg  an  act  of  that  character  woold 
have  rendsred  Mm*  other  mark  of  identlfiea- 
tion  which  cmdd  have  been  mads  mors  satis- 
factory.'* 

Is  not  the  reason  given  by  tbe  accused  for 
going  out  of  his  province  as  a  committing 
magistrate  and  passing  upon  the  merits  of 
this  case  strongly  Indicative  of  an  Intenti<m 
to  exonerate  the  defendant  for  some  reason 
other  than  a  lack  of  evidence? 

Rlccardl  testified  that  the  re&Boa  the  pre- 
liminary examination  was  opened  at  the 
hospital  was  because  of  two  conversations 
he  had  with  McDonough,  the  latter  saying 
in  the  first  he  would  speak  to  tbe  accused 
about  tbe  case,  and  the  second  that  he  had 
done  so ;  the  point  being  that,  as  the  case 
would  be  beard  In  the  "woman's  court," 
which  the  accused  would  preside  over  dur- 
ing tbe  current  month  (each  Judge,  It  seems, 
holds  the  court  for  a  month  alternately),  he 
would  "lose  jurisdiction  of  that  case,  and 
once  be  loses  jurisdiction  we  are  In  a  nice 
hole."  As  to  the  $800  promissory  note: 
Mc^nougfa  admits  that  he  received  980 
commission  out  of  a  transaction  he  testifies 
was  a  mere  accommodation  to  Rlccardl,  in 
addition  to  tbe  (100  commission  he  obtained 
from  tbe  ball  money.  To  my  mind  tbe  entire 
story  of  McDonough  as  to  bow  ho  came  to 
Indtwse  the  note  Is  palpably  improbable  and 
not  entided  to  credrace.  Assuming  this 
testimony  to  be  fabricated,  It  must  be  taken 
as  inferential  proof  that  the  entire  ball 
transaction  was  tainted  wltb  ouTnptiom. 
Why  resort  to  an  Inveutitm  if  tbe  note  trans- 
actlm  was  as  MCDmumgb  testified?  '^niy  was 
there  need  for  Mcdonough  furnishing  se* 
curlty  to  tbe  bank?  Mrs.  Rlccardl  had  about 
$4,000  on  deport  there  Accordtog  to  Mc- 
Donough. he  had  known  Rlccardl  the  three 
or  four  months  tbe  latter  had  been  practic- 
ing In  the  San  Francisco  police  courts.  The 
accused  also  knew  Rlccardl.  Rlccardl  tells 
oi  meeting  the  accused  In  saloons,  including 
McDonough's,  and  In  his  court  chambers, 
and  talking  over  cases  with  him.  It  may  be 
inferred  that  Rlccardi's  Identity  with  the 
"system"  about  which  he  has  testified  was 
becoming  known,  and,  of  course,  even  an 
honest  Judge  on  that  bench  would  not  fall 
to  ai^reclate  that  the  due  administration  of 
Justice  was  Imperiled  by  the  nefarious 
methods  of  so  gifted  a  crook  as  RlccardL 
It  may  also  be  Inf^red  that  Catterlnl  was 
not  In  ignorance  of  the  i^Btem. .  The  evt 
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dence  impreaseB  me  that  Catterlnl  was  neltli- 
er  frank  nor  nnsopblstlcated.  He  had  prop- 
erty, and  he  evidently  knew  what  to  do  and 
where  to  go  in  wder  to  get  results.  Blccardt 
and  McIKmougb  were  soon  seen  In  action,  the 
Judicial  machinery  appeared  to  function  har- 
moniously, and  everything  moved  rapidly  ex- 
cept the  decision  Itself.  Uust  we  ^hut  our 
minds  to  tlte  plain  import  of  the  evidence 
simply  because  one  of  tb^  guilty  participants 
has  chosen  for  reasons  of  bis  own  to  reveal  the 
shameful,  conditions  shown  to  hedge  the  ad- 
ministration of  justice  in  tbe  police  courts? 

Biccardl  has  been  attacked  as  a  witness 
In  all  tbe  modes  known  to  the  law.  His 
testimony  gives  me  the  Impression  that  he 
has  no  scruples  which  would  Induce  him  to 
tell  tbe  truth  in  a  matter  of  importance  to 
himself  if  It  seemed  to  his  detriment  to  do 
80.  He  probably  h<^>ed,  because  of  his  will- 
ingness to  expose  the  system,  that  some  con- 
cesslon  might  be  made  to  him  by  the  public 
authorities.  But,  notwithstanding  that  wit- 
nesses such  as  Rlccardi  are  to  be  distrusted. 
It  Is  nevertheless  the  solemn  duty  of  courts 
of  jastice  In  weighing  their  evidence,  and 
especially  where  matters  affectlng'the  public 
good  are  at  stake,  to  endeavor  to  extract 
from  their  testimony  as  much  of  tbe  truth 
as  is  possible — to  sift  the  false  from  the 
true,  for  we  learn  as  Judicial  officers  that 
justice  is  often  served  from  the  lips  of 
guilty  participants  In  great  public  wrongs. 

Now,  I  do  not  accept  the  reasoning  of  the 
majority  opinion  as  to  how  Biccardl  expected 
to  be  benefited  by  the  teetlmouy  he  gave.  He 
la  presented  In  this  proceeding  by  a  ctHumit- 
tee  of  the  Bar  Association  of  San  rrandsco, 
composed  of  earnest  and  sincere  members  of 
the  bar  telthfnlly  «ideavoring  to  vindicate 
the  ethics  of  the  professicnii  and  purge  It  of 
disreputable  members,  and  the  bench  of  ve- 
nal Judges.  But  it  Is  plain  to  me  that  Biccardl 
realized  he  could  only  help  himself  by  satis- 
fying tbe  committee  that  he  had  told  the 
troth.  According  to  the  evidence,  the  com- 
mittee refused  to  make  any  promises  of  hdp 
to  RIecardl.  and  certainly,  since  the  Bar  As- 
sociation bad  taken  up  the  work  of  cleansing 
the  police  courts,  the  committee  would  nei- 
ther advocate  nor  tolM*ate  any  leniency  being 
shown  him  if  It  b^ieved  he  had  given  false 
testimony  against  a  judicial  officer.  More- 
over, the  effect  of  soisattonal  drsclosures  on 
the  public  mind  is  so  diffused  I  do  not  think 
as  shrewd  a  man  as  Biccardl  would  expect 
any  tangible  results  from  that  source.  In  my 
opinion,  Biccardl  testified  under  circumstanc- 
es peculiarly  calculated  to  Induce  him  to  tell 
the  truth.  He  wAs  In  the  toils  of  the  law 
with  a  long  term  of  imprisonment  ahead  of 
him.  There  is  no  evidence  of  personal  hostil- 
ity OA  His  part  toward  the  accused.  And, 
considering  all  that  there  Is  at  stake  to  tbe 
accused  and  to  Mc£>onough  in  this  proceed- 
ing I  think  there  la  strong  reason  Cor  closely 
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scrutinizing  their  testimony,  and  especially 
that  of  the  former,  whose  denials  of  tbe  acts 
of  bribery  are  couched  in  stereotyped  and 
colorless  phrase.  I  do  not  understand  that 
my  learned  Associates  who  have  signed  the 
majority  opinion  entertain  any  doubt  that  the 
conditions  Biccardl  described  as  the  "sys- 
tem" did  not  in  fact  exist.  But  apparently 
because  he,  an  admitted  actor  in  the  system, 
comes  before  us  to  tell  the  miserable  story, 
his  testimony  must  be  practically  discarded 
when  It  comes  to  the  questltm  whether  the 
accused  was  a  factor  In  the  system.  If  Blc- 
cardl'a  story  of  the  system  Is  true,  it  follows, 
of  course,  that  judges  in  the  police  courts 
have  been  debauched.  I  apprehend  that  once 
it  la  believed  the  accused  was  a  part  of  the 
system  there  could  be  no  besttetlon  in  find- 
ing sufficient  support  for  Blccardl's  testl- 
mony  that  he  acted  corruptly  In  this  partic- 
ular case. 

In  cases  of  criminal  confederation  evidence 
of  dose  relatl<Hi8hip  between  the  members  of 
the  enterprise  is  always  regarded  as  of  a 
most  persuasive  character.  That  an  intimate 
relationship  existed  between  McDonough  and 
the  accused,  and  that  they  discussed  cases 
which  came  before  the  latter.  Is  admitted  by 
than.  I  shall  not  pause  to  dwell  on  what  Is 
urged  upon  ua  in  extenuation  of  their  Indls- 
cretiona  For  15  years  McDonough  was  a 
professional  ball  bond  broker,  conducting  the 
business  in  his  saloon,  which  was  in  the 
neighborhood  of  the  criminal  courts.  In  kny 
view,  this  constituted  a  menace  to  the  admln- 
istratlon  of  justice.  It  must  be  so  regarded 
by  every  right-thinking  person,  whether  a 
judicial  officer  or  a  private  dtlzen.  As  a  bail 
bond  broker  McD<moa^  did  a  very  largt 
business  and  was  daily  brought  Into  cimtact 
with  judges  and  other  officials  who  had  to  act 
Ml  the  ball  he  furnished.  Such  contract  U 
very  apt  to  breed  contamlnati<m,  and  for  that 
reason,  in  my  judgment,  pntfee8l<mal  bonds- 
men sbonld  not  be  aec^ted  b7  courts  of  jas- 
tice. McDonough  k^  track  of  the  rotnme  oS 
his  ball  brokerage  buadness  for  incmne  tax 
purposes,  but' otherwise  jHreserved  no  record 
of  bail  transactions.  In  this  proceeding  he 
was  not  able  to  fortify  his  teMim<»y  by  bookH 
(tf  account  ot  any  sort  It  la  not  difficult  to 
und^stand  why  he  kept  no  records.  When 
ball  has  been  declared  forfeited  tbe  snretles 
may  seek  to  liave  the  order  of  forfeiture  die- 
charged.  Sectlims  1805-1307,  Pen.  Code.  Is 
it  not  Inhermtly  probable  tlut  In  sudi  inat> 
ters  McDonough  would  use  mery  meana  with- 
in his  power  to  avoid  the  loss  of  his  money  T 
His  bail  b<nid  bastness  Is  as  mucA  on  trial  in 
this  proceeding  as  is  Blccardl'a  credibility'  or 
tbe  integrity  of  the  accused.  In  view  of  all 
the  surrounding  circumstances  It  la  against 
every  rule  of  probability  that  the  relationship 
between  the  accused  and  McDonough  was  of 
the  diaracter  they  have  both  described.  It 
must  shock  the  eense  of  propriety  of  every 
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one  that  a  relattcnuAiIp  could  exist  between  a 
Judge  and  a  ball  bond  bnAer  under  the  dr- 
cunutances  shown,  for  It  would  toid  to  scan- 
dalize the  admlntetratlon  ot  justice,  create 
susplci<»i,  forfeit  public  confidence  and  re- 
spect, Invite  corruption,  and  be  directly  re- 
sponsible for  the  very  condltlims  described  In 
the  evidence  In  this  proceeding. 

I  am  (tf  the  opinion  that  there  Is  sufficient 
evidence  which  Is  not  "purely  guessworlc" 
to  support  the  testtmony  of  Blccardl  that  the 
accused  was  bribed  In  this  case  through  the 
medium  of  McDonongb,  and  that  the  conver- 
sation between  Rlccardl  and  the  accused  as 
to  the  amount  of  the  bribe  did  talce  place. 
This,  In  Itself,  would  constitute  an  admission 
of  guilt.  I  have  not  attempted  to  recondle 
with  the  evidence  in  the  Catterlnl  case  the 
action  of  the  prosecuting  officer  as  to  the  suf- 
ficiency of  the  evidence  to  bold  Gatterlnl  for 
trial,  and  I  shall  therefore  leave  him  to  his 
own  explanations. 

Under  the  evidence  In  the  Pastlango  case 
every  reason  Is  shown  for  and  no  reasoo 
against  holding  the  defendant  for  trial.  The 
accused  testified  be  believed  the  defendant 
was  guilty  of  the  act,  but  that  It  was  not 
done  with  an  "impure  motive."  But,  notwith- 
standing this,  after  the  felony  charge  was 
dismissed,  the  defendant  was  prosecuted  and 
convicted  under  ordinance  1059  upon  the 
identical  evidence  offered  under  the  felony 
charge.  This  ordinance  orescribes  an  offense 
where  any  lewd,  Indecent  or  obscene  act  Is 
committed.  The  meaning  of  section  288  (the 
felony  statute)  is  "lewd  and  lasdvlous"  con- 
duct, when  accompanied  by  a  certain  specific 
Intent.  But,  even  If  we  assume  the  accused 
dismissed  the  felony  charge  for  the  reasons 
given,  upon  what  theory  can  his  action  in 
suspending  the  sentence  of  3  months  on  the 
misdemeanor  charge,  thereby  permitting  the 
defendant  to  go  nnwhlpped  of  Justice  for  tam- 
pering with  a  girl  under  14  years  of  age,  be 
explained  or  defended  ?  I  think  this  case  also 
furnishes  corrotwrating  evidence. 

Even  assuming  In  the  Splnelll  matter  that 
the  accused  did  not  fix  the  ball,  do  not  the 
surrounding  circumstances  tend  to  corrobo- 
rate the  testimony  of  Rlccardl?  No  satisfac- 
tory explanation  Is  given  by  the  accused  for 
taking  up  the  question  of  bail  In  this  case. 
This  fact,  however,  standing  by  Itself,  might 
not  be  significant.  But  It  does  not  seem 
likely  that  Rlccardl  woidd  go  to  the  home  of 


the  accused  wltti  the  sureties  In  the  absence 
of  BOme  understanding  or  arrangement  Be- 
sides, the  accused  admitted  tliat  he  "depeaod- 
ed  on  Biccaidl"  as  to  the  snffld^icy  of  the 
undertaking.  This  admlasioii  certainly  shows 
something  more  serious  than  **a  gross  neglect 
of  duty."  The  transaction  occurred  In  No- 
vember, 1918.  and  by  this  time,  of  course,  the 
accused  knew  of  Rlccardl's  character  and  ac- 
tivities. It  was  sjated  Rlccardl's  gross 
yearly  earnings  from  his  practice  In  the  Hall 
of  Justice  were  between  $40,000  and  $60,000, 
out  of  which  he  claimed  he  only  netted  $12,- 
000.  Moreover,  if  Rlccardl's  story  was  an  In- 
vention, it  is  not  likely  he  would  have  placed 
the  amount  of  the  brilw  at  the  Insignificant 
sum  of  $50.  In  my  opinion,  the  evidence  In 
this  matter  Is  corroborative  of  Rlccardl's  tes- 
timony and  explains  why  the  accused  "de> 
pended"  up<m  him  In  the  acceptance  of  the 
imdertaklng. 

I  have  given  my  appraisal  of  the  evidence. 
I  am  nnable  to  believe  that  in  the  Catterinl 
and  Pastlango  cases  the  accused,  an  experi- 
enced Judge,  did  not  reach  the  conclusion 
there  was  sufficient  cause  to  hold  the  defend- 
ants for  trial.  Human  life  has  been  forfeited 
and  the  liberty  of  the  Individual  taken  un- 
der the  forms  of  law  up<Hi  less  convincing 
evidence  than  that  presented  In  these  cases — 
upon  a  preliminary  examination.  But  a  fail- 
ure by  the  accused  to  find  there  was  suffi- 
cient cause  would  not,  of  course,  call  for 
disbarment  If  his  action  upon  any  hypothesis 
of  Innocence  could  be  attributed  to  a  mis- 
taken conception  of  the  law  or  the  evidence, 
or  an  erroneous  or  otherwise  unwarranted  ex- 
ercise of  discretion.  In  none  of  these  trans- 
actions is  It  claimed  or  suggested  the  accused 
was  moved  by  personal  appeal,  sympathy,  or 
compassion,  for,  if  he  was  so  InSuenced,  his 
conduct  would  not  be  corrupt  within  the 
meaning  of  the  accusation;  however  Inexcus- 
able It  may  have  been.  But  In  my  study  of 
the  evidence  I  could  not  accept  the  conclusion 
announced  In  the  prevailing  opinion,  for  I 
reached  a  point  where  neither  the  self-con- 
fessed criminality  of  Rlccardl  nor  the  pre- 
sumptions of  Innocence  and  that  his  official 
duty  was  regularly  performed  with  which  the 
accused  stood  clothed  could  avail  against  the 
plain  Import  and  Inherent  probabilities  of  the 
evidence  indicative  of  guilt. 

I  am  of  the  opinion  that  the  accused  should 
be  disbarred. 
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(ISS  CU.  60S) 
WHITE  V.SCHAOER  at  al.   (L  A.  3561.) 

(Supreme  CoQit  of  Oallfonda.   May  4,  1021. 
RehearlDs  Deoied  June  2,  1921.) 

I.  Evldeme  «»4I9(4)— AgreemMrt  to  uemna 
■ortgago  may  be  ehowa,  notwithstanding  deed 
redtal  that  property  Is  granted  sabjoot 
thereto. 

Ad  agreemeot  to  aismne  and  pay  a  mort- 
Case  not  being  incoDsistent  with  a  deed  reciting 
that  the  property  la  granted  aabject  to  the 
mortgare,  rach  an  agreement  may  be  shown 
by  parol  evidence,  aa  ahowing  the  considera- 
tion for  the  deed. 

L  Mortgages  ^=>28l  —  Where  HyBMnt  of  a 
Mortgage  forms  part  of  tha  eoasldsratleB* 
grantee  must  diseliargo  It. 
Where  the  payment  of  a  mortgage  forma 

part  of  the  consideration  for  a  conTeyance,  the 

grantee  is  bound  to  pay  the  same. 

S.  Jadgment  «=»744— Finding  that  tfefendants 
asssmed  payment  of  a  martgaoa  held  a  wn- 

elesive  adjadlcatlon. 

Where,  In  a  previoos  action  for  rescission 
of  a  contract,  whereby  plaintiff  and  defendants 
exchanged  incumbered  property,  plaintiff,  the 
defendant  in  that  action,  filed  a  cross-bill  seek- 
ing specific  performance  which  set  np  the  ade- 
4na(9'  of  consideratioD,  a  judgment  lading  that 
the  contract  obligated  each  party  to  disdiarge 
the  mortgage  on  the  property  recehred;  and  that 
the  consideration  was  adeqoate,  was  a  conclu- 
sive adjudication,  binding  in  an  action  by  plain- 
tiff to  compel  defendants  to  pay  defidency  re- 
sulting on  foreclosure  sale  of  the  mortgage  on 
the  property  which  had  belonged  to  plaintiff. 

4.  Mortgages  «»292(3)— Whom  foredlosara 
sale  results  la  defloieacy,  mortgagor,  witfcont 
first  paying  defleleney,  nay  sae  grantee  who 
assumed  payment. 

Where  foreclosure  of  a  mortgage  resulted 
in  a  deficiency,  the  mortgagor,  without  first  pay- 
ing the  deficiency,  could  bring  action  against  hia 
grantee,  who  assumed  payment  of  the  mortgage, 
for  the  mortgagor's  right  to  reimbursement  had 
then  accrued. 

5.  Mortgage*  ^:>292(  I )— That  mortgagor  was 
aot  personally  served  In  foreclosure  action 
does  not  preclude  relief  where  defldenqr  re- 
sulted so  that  mortgagor's  payment  iras  not 
vohiatary  as  respeots  raeovery  from  grantet 
primarily  llahia 

l^ougb  the  mortgagor  was  not  personally 
served  in  foreclosure  proceedings,  service  being 
had  by  publication,  the  mortgagee  did  not, 
where  deficiency  resulted  on  sale,  lose  hiB  rights 
against  the  mortgagor;  hence  the  mortgagor's 
subfiequent  payment  of  the  amount  of  the  defi- 
aencj  was  not  voluntsry,  so  as  to  preclude  re- 
lief against  a  grantee  to  assumed  payment. 

8.  Mortgages  ^B280(4)^greMnaat  to  pay  at- 
torney's faa*  ladadad  in  agreemant  to  assume 

mortDsge. 

An  agreement  by  the  grantee  to  aseume  and 
pay  a  mortgage  on  the  property  conveyed  in- 
cludes an  agreement  to  pay  attorney's  fees, 
which  were  included  in  mortgage  foreclosure. 
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In  Bank. 

Appeal  from  Snperlor  Ooort.  Loa  Angdea 
County;  Leslie  B.  Hewitt.  Judge. 

Action  by  A.  Stanley  Wblte  aealnst  Carl  P. 
Schader  and  another.  From  a  judgment  fbr 
plaintiff,  defendants  appeal  Affirmed. 

Tanner,  OAell  tt  Tatt,  of  Los  Angeles,  for 
appellants. 

Oscar  G.  Mailer  and  Alfred  Wright,  both 
of  Lob  Angeles,  for  respcaident. 

WILBUB,  J.  The  parties  herein  bad  ex- 
changed two  pieces  of  real  estate,  each  anb- 
Ject  to  mortgage.  The  mortg&ge  upon  the 
property  of  the  plaintiff  was  afterwanU  fore- 
closed by  the  mortgagee,  and  sold  In  satisfac- 
tion thereof,  leaving  a  deficiency  of  $2,264.90. 
The  mortgagee  thereupon  bronght  suit 
against  the  plaintiff  for  the  amount  ot  tha 
deficiency,  and  the  plaintiff  in  turn  brought 
suit  against  the  defendants,  alleging  that  the 
defendants  In  the  transaction  for  the  ex- 
change of  properties  had  assumed  and  agreed 
to  pay  the  mortgage,  and  were  therefore  li- 
able to  him  for  such  deficiency.  Subsequent 
to  the  beginning  of  the  suit,  the  plaintiff  paid 
the  amount  of  the  deficiency,  and,  by  way  of 
supplemental  complaint,  set  up  the  fact  of 
such  payment.  Judgment  was  rendered  for 
plaintiff,  and  defendants  appeal.  Defend- 
ants* main  contention  on  the  appeal  is  that 
the  written  agreement  for  the  exchange  of 
the  real  properties  of  plaintiff  and  defend- 
ants, and  the  deeds  which  were  exchanged  In 
pursuance  thereof,  provided  that  each  party 
should  take  the  property  transferred  to  It 
subject  to  the  mortgage  thereon.  That,  as 
there  was  no  agreement  either  In  the  deeds 
or  in  the  written  contract  for  exchange  by 
which  the  defendants  agreed  to  assume  the 
mortgage  upon  the  property  transferred  to 
them,  oral  evidence  that  such  an  agreement 
was  entered  Into  Is  Inadmissible,  for  the  rea- 
son that  the  writing  between  the  parties  must 
be  considered  conclusive  as  to  the  agreement 
between  them. 

[1]  It  Is  well  settled  by  the  authorities 
that  an  agreement  to  assume  and  pay  a  mort- 
gage la  not  Inconsistent  with  a  deed  reciting 
that  the  property  Is  granted  subject  to  a 
mortgage.  Donsequentiy,  such  an  agreement 
may  be  shown  by  parol  evidence.  Hopkins  v. 
Warner,  109  OaL  133,  41  Pac.  868 ;  Hibernla 
Savings  &  Loan  Society  v,  Dickinson,  167  Cal. 
616,  140  Pac.  265;  Dodds  v.  Spring,  174  Cal. 
412,  163  Pac.  351 ;  Arp  v.  Ferguson,  175  Cal. 
646,  166  Pac.  803;  Jones  on  Mortgages,  S§ 
748,  750  ;  27  Cyc.  1344,D;  Swarthout  v. 
Shields.  185  Mich.  427,  152  N.  W.  202;  Ord- 
way  V.  Downey,  18  Wash.  412,  51  Pac.  1047, 
52  Pac.  228,  33  Am.  St.  Rep.  802 ;  see  note, 
page  84,  78  Am.  Dec.;  McDlll  v.  Qunn,  43  Ind. 
315,  319;  Drury  v.  Tremont  Improvement 
Co.,  95  Mass.  (13  Allen)  168;  Moore  v.  Book- 
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er,  4  N.  D.  543,  62  N.  W.  807.  As  this  court 
stated  In  Hopkins  t.  Warner,  supra : 

"It  la  not  necessary  that  there  should  b«  a 
formal  promise,  on  the  part  of  the  grrantee,  to 
pay  the  mortgage  debt,  in  order  to  render  him 
liable  therefor,  if  his  intention  to  assume  the 
debt  appears  from  a  consideration  of  the  entire 
instrument.  The  obligation  may  be  made  orally 
or  in  a  separate  instmment;  it  may  be  imidied 
from  the  transaction  of  the  parties,  or  it  may 
be  shown  by  the  drcumstances  under  which  the 
pnrchase  was  made,  as  well  as  by  the  language 
used  in  the  agreement." 

See,  also,  Andrews  t.  Bobertson,  177  CaL 
434,  438,  170  ^ac.  1129. 

The  theory  on  which  such  oral  eridencels 
permitted,  notwithstanding  the  contents  of 
the  deed,  Is  that  the  purpose  of  such  evidence 
la  to  show  the  consideration  for  the  transfer, 
and  that  this  may  be  done  by  parol  evldaice. 
In  McDlll  T.  Gunn,  supra,  the  8u prone  Court 
of  Indiana  thus  stated  the  rule: 

"Parol  evidence  may  be  given  to  show  the 
real  consideration  of  a  deed,  and  that  the  pnr- 
charjer  took  the  conveyance  subject  to  incom- 
brancea  and  agreed  to  discbarge  them  in  addi- 
tion to  the  consideration  stated  in  the  deed. 
Allen  T.  Lee,  1  Ind.  68;  Bo<Ahm  v.  ^raggs, 
0  Ind.  80;  Pitman  t.  Conner,  27  Ind.  837; 
Bobhiios  T.  lister,  80  Ind.  142." 

Upon  the  same  subject,  the  Supretne  Court 
of  Massachusetts,  in  Drury  t.  Tremont  Im- 
provement Go.^  snpra,  stated: 

"The  plaintiff  contends  that  the  deed  is  con- 
dnsive  evidence  of  the  contract  between  the 
parties,  and  that  no  other  evidence  is  admissi- 
ble on  the  subject.  But  as  to  the  consideration 
which  was  paid,  the  deed  is  not  conclusive.  The 
acknowledgment  of  payment  may  be  controlled 
by  parol  evidence  of  an  additional  or  a  different 
consideration.  Paige  v.  Sherman,  6  Gnj,  Silt 
Idler  V.  Goodwin,  8  Gray,  642." 

Further  authorities  will  be  found  In  the 
note,  26  I*.  R.  A.  (N.  S.)  1202.  The  following 
cases  therein  cited  may  be  referred  to  as 
particularly  applicable  to  the  facts  in  the 
case  at  bar :  Herrin  v.  Abbe,  55  Fla,  760,  46 
South.  183, 18  L.  E.  A.  (N.  S.)  907 ;  Perkins  v. 
McAuliCCe,  105  Wis.  582,  81  N.  W.  645;  John- 
son V.  Elmen,  04  Tex.  168,  59  3.  W.  253,  52 
li.  R.  A.  162,  86  Am.  St,  Rep.  845;  Morgan  v. 
South  Milwaukee  Lake  View  Co.,  97  Wis. 
275,  72  N.  W.  872;  Langan  v.  Iverson,  78 
Minn.  299,  80  N.  W.  1051. 

It  Is  clear  from  the  foregoing  authorities 
that,  if  the  rl^ts  of  the  parties  are  deter- 
mined with  relation  to  the  deed  and  the  oral 
testimony  concerning  the  assumption  of  the 
mortgage,  the  parol  evldraice  with  reference 
to  the  assumption  of  the  mortgage  was  ad- 
missible^ and  the  Judgment  of  the  trial  court 
must  be  sustained. 

The  foregoing,  however,  ig  not  entirely  de- 
cisive of  the  case,  for  the  reason  that  the 
deed  in  question  was  based  upon  a  previous 
Written  agreement  of  exchange,  which  agree- 
ment was  subsequently  enforced  by  a  decree 


of  specific  performance  wherein  the  parties 
hereto  litigated  their  respective  rights  under 
said  agreement.  In  determining  the  rights  of  ~ 
the  parties  in  this  action,  we  have  to  take 
into  consideration  the  effect  of  such  contract 
and  SQcb  decree.  It  is  therefore  necessary  to 
state  additional  focts  in  order  to  arrive  at  a 
conclusion  upon  that  subject  The  parties  en- 
tered into  an  agreement  for  exchange  of  real 
estate  on  the  23d  of  November,  1911.  Un- 
der the  terms  of  this  agreement,  the  Scha- 
ders  agreed  to  deliver  to  White  a  grant  deed, 
on  or  before  the  23d  of  December,  to  three 
lots  in  Santa  Monica,  with  a  certificate  ol 
tiUe— 

'showing  the  titte  of  said  property  to  be  free 
and  clear  of  all  incumbrances  in  Nellie  M.  Scha- 
der,  except  a  mortgage  for  97,500  payable  to 
Mrs.  Mary  B.  Hook,  due  approximately  two 
years  from  date,  and  also  subject  to  the  re- 
strictions of  said  Carl  F.  Schader  'Seaside  Ter- 
race' tract  above  referred  to,  as  follows.  *  *  •  " 

They  also  agreed  to  deliver  to  White  a  bill 
of  sale  of  all  the  furniture  contained  In  the 
residence  erected  thereon,  and  to  deliver  pos- 
session December  22,  1911,  on  payment  of 
$4,000.  White  agreed  to  deliver  to  the  Scha- 
ders  on  or  before  December  23,  1911,  a  war- 
ranty deed  to  certain  real  property  in  the 
city  of  Seattle,  Wash.,  and  to  deliver  a  cer- 
tificate of  title  showing  the  title  of  the  prem- 
ises to  be  In  White,  "free  and  clear  of  all 
incumbrances,  except  a  certain  mortgage  for 
$7,000  dated  April  20,  1910,  running  for  five 
years,  at  7  per  cent  interest  per  annum,  in 
favor  of  Margaret  A.  Oampbell"  and  except- 
ing also  certain  assessments,  etc.  It  was  fur- 
ther agreed  that  the  Schaders  should  pay  the 
interest  on  the  note  and  mortgage  of  $7,500 
in  favor  of  said  Mary  B.  Hook  to  date  (No- 
vember 23,  1911),  and  that  White  should  pay 
the  Interest  on  the  $7,500  mortgage  in  favor 
of  Margaret  A.  Campbell  to  date.  It  was  fur- 
ther agreed  that  White  should  pay  the  Scha- 
ders $4,500.  It  should  be  observed  that  this 
contract  calls  for  a  grant  deed  from  the 
Schaders  and  a  warranty  deed  from  WMte, 
the  effect  of  which  deeds  would  be  that  each 
grantor  should  discharge  the  incumbrances 
upon  his  own  property.  It  Is  to  be  farther 
observed,  however,  that  each  grantor  was  to 
furnish  evidence  of  title  showing  the  proper- 
ty subject  to  the  particular  Incumbrances  re- 
ferred to  in  the  agreement 

Subsequent  to  the  delivery  of  posse^<m  of 
Schaders'  property  to  White,  they  brought  a 
suit  to  recover  possession  and  for  resclsslMi 
of  the  contract  of  exchange.  White,  by  cross- 
complaint,  sought  to  specifically  enforce  the 
contract^  and  the  Schaders,  in  their  answer 
to  the  cross-complaint,  sought  to  reform  the 
agreement  of  exchange.  In  the  comjdalntfbr 
a  specific  performance,  It  was  necessary  that 
the  cross-complainant  allege,  as  be  did,  that 
the  consideration  was  adequate.  This  auc- 
tion was  doiiedf  and  formed  <Hie  of  the  iamma 
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In  the  case.  Hie  finding  of  fhe  ooort  npon  ( 
that  subject  Is  as  follow»:  I 

"That  said  agreement  hereinbefore  referred 
to  vas  and  is  a  just  and  reaeonaMe  agreement 
as  between  the  plaintiff  and  the  defendant,  and 
at  the  time  said  agreement  was  made  the  aaid 
property  of  the  defendant  in  the  city  of  Seattle, 
and  the  som  of  ¥4,S0O  paid  by  the  defendant 
to  the  plaintiff,  together  with  the  difference  in 
plaintiff's  favor  in  the  mortgages  assnmed  by 
the  plaintiff  and  the  defendant  reapectiTety, 
eonstitated,  and  were,  a  fair,  Just,  and  ade< 
quate  eoaudderation  for  the  said  prcverty  irf  the 
plaintfff  in  said  dtj  of  Santa  Monica.'* 

It  was  in  pursuance  of  this  finding  as  to 
the  entire  transaction  between  the  parties 
and  the  effect  of  the  deed  tendered  by  White 
to  Campbell  that  the  decree  was  rendovd  re- 
quiring the  Schaders  to  spedflcally  perform 
the  agreement  by  the  delivery  to  White  of 
their  deed  to  the  property  In  Santa  Honlca. 

[2,  3]  This  action  between  the  parties  was 
pending  at  the  time  of  the  bringing  of  the 
actira  at  bar,  the  former  actim  having  been 
tried,  and  Judgmoit  rendered,  and  the  case 
was  on  a];q>eaL  In  defendants*  answer,  they 
stood  upon  the  pendency  of  that  case  as  a 
ground  of  abatement,  but  previous  to  the 
trial  the  former  actl<»i  had  been  terminated 
by  an  affirmance  of  the  Judgment  Scbader 
V.  White,  173  Cal.  441,  160  Pac.  0S7.  The 
Judgment  roll  In  the  prior  case  was  Intro- 
duced In  evidence.  Inasmuch  as  the  ques- 
tion of  the  consideration  passing  between  the 
parties  in  the  transaction  was  involved  In  the 
prertous  action,  and  was  determined  py  the 
findings  and  Judgment  in  that  case,  the  prop- 
osition that  the  assumption  of  the  mortgage 
In  question  was  part  of  the  consideration  run- 
ning to  respondent  is  res  adjadlcata,  and  It  Is 
well  settled  that,  where  the  payment  of  a 
mortgage  forms  part  of  the  consideration  of  a 
conveyance,  the  grantee  Is  bonnd  to  pay  the 
same.  The  rule  is  thus  stated  In  Brosseau  t. 
Lowy.  200  lU.  406,  70  N.  B.  901: 

"It  is  w^  estaUlshed  that  when  a  party  pnr- 
diases  premises  which  are  incnmbered  to  se- 
cnre  the  payment  of  indebtedness,  and  assnmea 
the  payment  of  the  indebtedoess  as  a  part,  of 
the  purchase  money,  the  premiaee  purchased 
are  In  his  bands  a  primary  fund  for  the  pay- 
ment of  the  debt,  and  It  is  his  duty  to  pay  it. 
UUy  T.  Palmer,  51  lU.  331;  Haasell  v.  Pistor, 
3  Seld.  171.  And  the  role  ie  the  same,  although 
there  be  no  assumption  of  payment  of  the  In- 
debtedness, If  the  purchase  be  made  expressly 
subject  to  the  ineambrance,  and  the  amoont 
of  tiie  indebtedness  thereby  secured  is  included 
in  and  forms  a  part  of  the  consideration  of 
the  conveyance.  Idlly  v.  Palmer,  snpra;  Corn- 
stock  v.  Hitt,  37  HI.  542;  Fowler  t.  Fay,  02 
XU.  375;  Russell  v.  Pistor,  snpra;  Ferris  t. 
Oawford,  2  Denio,  606." 

See,  also,  Ttcbenor  t.  Dodd,  4  N.  3.  Eq.  4S4. 

In  ooiudderlng  the  question  as  to  whether 
the  findings  and  Judgment  In  the  prior  action 
betwe^  the  parties  are  conclusive  upon  the 
question  of  the  assumptlfm  of  the  mortgage 
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in  question.  It  should  be  stated  that  the  ap- 
pellants rely  upon  the  statement  cmtained  in 
the  findings  that  «•  •  •  said  contract 
contains  the  whole  agreement  of  the  parties 
thereta  •  •  •  "  This  clause  Is  a  part  of 
the  sentence  in  the  findings  disposing  of 
Scbader's  contention  in  that  case  that  there 
could  have  been  a  mutual  mistake  In  the 
drafting  of  the  contract  In  omitting  the  fol- 
lowing words:  "That  said  A.  Stanley  White 
Is  to  pay  the  taxes  on  the  premises  In  the  dty 
of  Seattle  for  the  years  1911-12,"  and  It  was 
in  that  connection  that  the  court  found  that 
these  words  wwe  not  omitted  by  mlstalce, 
and,  Incld^tally,  that  the  contract  contained 
the  whole  agreement  of  the  parties.  This 
general  st^tement^  of  course,  Is  modified,  in 
so  far  as  the  assumption  ttf  the  mortgage  In 
question  Is  concerned,  by  the  express  findli^ 
that  the  parties  agreed  to  asBume  the  mort- 
gages upon  tlie  properties  deeded  to  them  re- 
spectively. 

In  view  of  the  ftct  that  the  question  of 
the  assumption  of  the  mortgage  Is  res  ad- 
Judicata  under  the  drcnmstances  of  this 
case.  It  is  unnecessary  to  consider  whether 
the  parol  evidence  Introduced  with  refer- 
ence to  the  assnmptlcm  of  the  mortgage  was 
properly  receivable,  or  sufficient  In  Ic^l  ti- 
feet  to  establish  such  assumption. 
.  [4]  Defendants  claim  that  the  action  was 
prematurely  filed,  for  the  reason  that  the 
plaintlft  bad  not  at  that  time  paid  the  de- 
fld^cy;  tliat  therefore  the  order  permitting 
the  flll^  of  the  supplemaital  complaint  was- 
erroneous.  and  that  proof  thereunder  should 
not  have  been  received.  There  is  no  merit 
In  the  contention,  for  the  reason  that  the 
right  of  the  plaintiff  to  reimbursement  had 
accrued  when  suit  was  brought.  At  that  time 
the  mortgaged  proper^  had  beoi  applied  to 
the  debts  by  the  mortgage  foreclosure  sale, 
and  there  was  an  unpaid  balance.  Stichter 
V.  Cox,  B2  Neb.  532, 72  N.  W.  848;  Callender  v. 
Edmlson.  8  S.  D.  81,  6S  N.  W.  425 ;  Adams  v. 
Symon,  6  M.  Y.  Supp.  652 ;  Merrlam  v.  Lum- 
bar Co.,  23  Minn.  314;  Burbank  V.  Roots,  4 
Colo.  App.  19T,  35  Pac.  275;  WUUams  v. 
Fowle,  1^  Mass.  886;  Sparkman  v.  Qove,  44 
N.  J.  I4LW.  202;  Erellng  v.  Erellng,  118  CaL 
418,  50  Pa&  646;  Jones  on  Mortgages,  vol.  1. 
I  769.  The  case  of  O'Neal  v.  W.  H.  U.  Hart. 
U6  Cal.  69.  47  Pac.  026.  is  dted  as  authority 
for  an  opposite  conclusion.  It  is  merely  held 
in  that  case  that  the  grantor  was  not  oitl- 
fled  to  a  Judgment  against  the  grantee  in  the 
mortgage  foreclosure  case  where  the  mort- 
gagee had  asked  no  relief  against  the  gran- 
tee, and  that  the  vendor  and  grantor  could 
on^  be  entitled  to  sndh  Judgment  upon  the 
payment  of  the  deficiency,  If  any.  This  does 
not  purpcH't  to  determine  the  rights  of  the 
vendor  and  grantor  in  a  separate  actltm 
against  tlie  grantee  and  vendee,  who  has  as- 
sumed and  agreed  to  pay  a  mortgage  upon 
the  premises  transferred. 

[S]  Appdlants  contend  that  the  mortgagee 
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waived  her  rights  against  the  mortgagor,  the 
plaintiff  herein,  by  failing  to  secure  a  defi- 
ciency Judgment  In  the  mortgage  foreclosure 
case.  In  that  case  serrloe  was  obtained  by 
publication.  Jurisdiction  was  not  acquired 
over  the  person  of  the  plaintiff,  and  the  effect 
of  the  decree  was  to  apply  the  property  to 
satisfaction  of  the  mortgage.  It  was  In  no 
sense  a  waiver  of  the  rights  of  the  mortgagee 
against  the  mortgagor.  The  payment  by  the 
plaintiff  to  the  mortgagee  was  therefore  not 
voluntary. 

[6]  Appellants  claim  that  the  Judgmient  is 
excessive,  at  least  to  the  extent  of  the  attor- 
ney's fees  which  were  included  In  the  mort- 
gage foreclosure.  The  agreement  to  pay 
these  attorney's  fees  was  included  In  the 
agreement  to  assume  and  to  pay  the  mort- 
gage debt.  Williams  v.  Moody.  96  Ga.  8,  22 
S.  B.  30;  Johnson  v.  Harder,  45  Iowa,  677. 

Judgment  affirmed. 

We  concar :  ANGEUXXm.  C.  J. ; 
SLOANB,J.;  OLNEY.  J.;  SHAW,  J.;  LSN- 
NOM,  J.;  LAWIiOR.  J. 


(18S  Cal.  614) 

WHITE  V.  HENDLEY.    (Sao.  2981.) 
(Supreme  Court  of  California.   May  4,  19Q1.) 

1.  Deeds  ^»56<2)— Inteat  to  transfer  Utie  to 
esseatW  to  oonveyaiioe. 

To  constitute  a  valid  transfer  of  real  prop- 
erty by  deed,  the  delivery  of  the  instrument  of 
conveyance  must  be  attended  by  an  intent  to 
transfer  the  title  and  the  existence  of  such  in- 
tent is  to  be  determined  by  a  consideratioo  of 
all  the  evidence  bearing  on  that  issue. 

2.  Deeds  <8=»206— Evldenoe  keld  not  to  sustain 
court's  flnding  that  parties  did  not  Intend  oon- 
veyance  of  title. 

Id  a  suit  to  set  aside  an  absolute  convey- 
ance of  mining  property  which  was  accompanied 
by  a  contract  manifesting  an  intention  that  the 
grantee  should  have  the  title  subject  only  to  the 
right  of  the  grantor  to  support  and  that  the 
property  should  be  reconveyed  to  the  grantor 
if  he  survived  the  grantee,  evidence  field-  insuf- 
ficient to  warrant  an  inference  that  the  convey- 
ance of  the  title  was  not  intended  by  the  par- 
ties, so  that  the  trial  court's  finding  against  the 
conveyance  was  so  clearly  against  the  prepon- 
derance of  the  evidem»  that  It  must  be  re- 
versed. 

In  Bank. 

Appral  fir<»n  Superior  Govrt,  Butte  County ; 

Ernest  Weyand,  Judge. 

Action  by  Joseph  Hendley  against  Joseph 
W,  Hendley  to  set  aside  a  deed  to  mining 
property,  In  which  Richard  White,  as  execu- 
tor of  the  last  will  of  Joseph  Hendley,  was 
substituted  as  plaintiff  after  the  death  of 
the  original  plaintiff.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Beversed. 
Ree.  nlRo.  35  Cal.  App.  267,  109  Pac.  710. 


■  Geoige  F.  Jones,  of  Orovlll^  tat  appelant. 
W.  H.  Garlln.  of  Maxysvllle,  for  xeeptod- 

ent 

LBNNON,  J.  This  action.  Instituted  for 
the  purpose  of  setting  aside  and  canceling  a 
deed  to  certain  mining  property  In  Butte 
county,  Cal.,  arose  from  the  following  facts: 
The  plaintiff's  testate,  Joseph  Hendley,  like 
other  adventurous  spirits,  came  to  San  Fran- 
cisco as  a  sailor  In  the  year  1S47.  He  re- 
mained In  California  and  later  began  travd- 
ing  the  trails  to  the  different  mining  camps 
in  the  Interior,  eventually  locating  In  Morris 
ravine,  a  few  mUes  from  Oroville,  In  the 
county  of  Butte.  Here  be  spent  the  rest  of 
his  life,  living  In  a  cabin  by  himself,  aftv 
the  custom  of  so  many  of  the  early  raining 
pioneers,  and  procuring  title  to  the  mining 
land  referred  to  in  the  plotdlngs  In  this  ac- 
tion. 

Id  1910  Joseph  W.  Hendley,  a  n^hew  of 
the  pioneer  Joseph  Hendley,  came  to  Cali- 
fornia from  Illinois  and  visited  his  uncle. 
Desiring  that  his  mine  remain  In  the  Hend- 
ley family  and  also  wishing  to  see  the  mine 
developed  In  his  own  lifetime,  the  uncle  went 
with  his  nephew,  on  April  26,  1910,  to  the 
office  of  an  attorney  In  OrovUle  and  execut- 
ed the  papers  which  are  the  source  of  the 
presCTt  nmtroversy.  These  papers  consisted 
of  a  deed  and  an  agreement  The  deed  was 
CTecuted  by  the  uncle  and  purported  to  con- 
vey to  the  nephew  the  uncle's  bne-half  In- 
terest in  the  mining  land  In  question;  It  ap- 
pears^that  In  1896  tbe  uncle  had  transferred 
a  one-half  interest  in  the  land  to  a  Mrs.  Mc- 
Intyre.  The  agreement,  wherein  the  nephew 
is  referred  to  as  the  party  of  Qie  first  part 
and  the  uncle  as  the  party  of  the  second 
part,  provides  as  follows: 

"Whereas  the  said  party  of  the  second  part 
has  this  day  granted  and  conveyed  unto  the  said 
party  of  tiie  first  part  by  deed  absolute  and 
without  condition  all  the  real  estate  of  said 
party  of  the  second  part  situated  in  the  county 
of  Butte,  state  of  California,  consisting  of  aU 
the  right,  title  and  interest  of  the  party  of  the 
second  part  in  and  to  that  certain  mining  prop- 
erty situate  in  Morris  ravine.  In  said  Butte 
county,  and  commonly  known  as  the  'Joe  Hend- 
ley mine  and  mining  property,'  and 

"Whereas,  it  is  understood  that  the  said  party 
of  tbe  second  part  shall  during  his  lifetime  oc- 
cupy said  premises  as  a  place  of  residence,  and 
shall  obtain  therefrom  such  income  as  may  be 
necessary  to  atFord  him  a  comfortable  livelihood 
and  living  in  accordance  with  bis  desire  and 
condition  in  life,  and  that  during  his  lifetime 
said  property  shall  be  advantageously  developed 
in  a  proper  and  systematic  manner  as  a  mining 
claim  for  the  benefit  of  said  party  of  the  first 
part,  and  also  for  the  benefit  of  tbe  party  of 
the  second  part .  for  tbe  purpoM  hereinabove 
stated: 

"Now  therefore  It  is  hereby  mutually  agreed 
that  the  party  of  the  first  part  will  undertake 
the  opening  up  and  developing  of  said  property' 
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o  a  mining  daim  at  bis  own  expenie  and  Cree 
of  cost  and  expenae  to  tbe  par^  of  the  second 
part,  and  In  caae,  either  before  or  after  the  full 
dCTdopment'ot  said  property  as  a  mining  claim, 
in  the  Jndsment  of  the  party  of  the  second  part 
it  uhall  b«'  advantaseoas  to  sell  and  dispose  of 
aaid  property  for  a  valuable  consideration  and 
at  a  sum  In  excess  of  the  amount  expended 
thereon  by  the  party  of  the  first  part,  then  and 
in  that  event  tiie  party  of  the  first  part  will 
ctmaent  to  sncb  sale  and  join  in  executing  any 
eonreyaxiee  necessary  therefor,  provided  that 
In  case  of  soch  sale  said  party  of  tbe  first  part 
shall  be  reimbursed  from  tbe  proceeds  thereof 
for  all  moneys  expended  by  him  or  expenses 
which  be  may  have  incurred  in  connection  with 
the  development  of  said  property  and  a  rea- 
sonable rate  of  Interest  thereon,  it  being  fur- 
ther nnderstood  and  agreed  that  the  party  of 
the  first  part  is  to  have  and  receive  tbe  whole 
of  the  proceeds  from  the  sale  of  said  property 
except  such  amount  thereof  as  may  be  neces- 
sary to  provide  for  tbe  care  and  maintenanoe  of 
said  party  <tf  the  second  part  during  bis  life- 
time. 

"It  la  folly  understood  and  agreed  that  tbe 
intention  of  tbe  parties  herein  ia  to  give  to  the 
party  of  the  first  part  the  full  and  entire  benefit 
of  all  the  property  of  the  party  of  the  second 
part  this  day  conveyed,  with  the  right  to  pro- 
ceed with  the  opening  up  and  development 
thereof,  and  to  obtain  the  full  benefit  to  be  de- 
rived therefrom,  save  and  except  that  the  party 
of  tbe  second  part  is  to  be  provided  for  during 
Us  lifetime. 

"It  is  further  understood  and  agreed  that  in 
case  said  party  of  the  first  part  shall  not  sur- 
vive the  party  of  the  second  part,  then  and  in 
that  event  the  property  described  in  said  deed 
is  to  be  reconveyed  to  the  party  of  the  second 
part,  subject,  however,  to  tbe  reimbursement 
of  the  party  of  the  first  part  for  tbe  amounts 
expended  by  him  in  the  development  of  said 
property  as  hereinbefore  agreed. 

"The  terms  of  this  agreement  are  to  be  bind- 
ing upon  the  heirs,  successors  or  assigtu  of  iMtb 
parties  hereto." 

The  agreement  was  deposited  in  a  bank  In 
Oroville,  wltb  escrow  instructions  to  the  ef- 
fect that,  upon  tbe  death  of  dther  the  uncle 
or  nephew,  the  agreement  should  be  delivered 
to  the  survivor. 

In  1914  the  node  commenced  an  action 
against  the  nephew  to  set  aside  the  deed, 
daiming  that  the  clauses  In  the  agreement 
relating  to  the  development  of  the  mine  by 
the  nephew  constituted  .conditions  aubsequait, 
tbe  failure  of  the  performance  of  which  en- 
titled plalntlfr  to  a  cancelation  of  the  deed. 
Judgment  was  rendered  In  favor  of  the  plain- 
tiff, but  was  reversed  by  tbe  District  Court 
of  Appeal,  which  held  the  clauses  in  question 
to  be  mere  covenants.  White  v.  Hendley,  35 
Cal.  App.  267,  16d  Paa  710.  PlalntUT  there- 
upcn  amended  his  complaint  and  proceeded 
upon  the  theory  that  there  was  no  intention 
on  the  part  of  the  uncle  at  the  time  of  the 
signing  and  acknowledgment  of  tbe  deed,  or 
I  at  any  time,  to  diveet  himself  of  title  to  any 
ct  the  lands  described  in  the  deed  <x  to  vest 
title  thereto  in  tbe  nephew.   The  plalntifl 


p.) 

again  lurevalled  In  tbe  trial  court,  and  tbla  Is 
tbe  second  appeal  by  the  defendanL  Pend- 
ing the  litigation,  tbe  unde  died,  and  bis  ex-* 
ecutor  was  substituted  as  plaintiff. 

Fraud  Is  not  charged  In  this  caae  and  no 
evidence  of  fraud  was  presented;  no  quee- 
tlon  is  raised  on  this  trial  as  to  the  effect  of 
a  failure  to  comply  with  the  provisions  of  the 
agreement  In  regard  to  tbe  development  of 
the  mine  during  the  lifetime  of  the  uncle, 
for  that  point  was  determined  on  the  first 
appeal.  Intention  was  the  sole  issue  of  fact 
on  the  second  trial,  and  we  are  of  the  opln- 
ioa  that  appellant  ia  correct  in  hta  contention 
that  there  is  no  substantial  evidence  to  sus- 
tain the  finding  of  the  trial  court  on  that 
Issue. 

[1, 2}  To  constitute  a  valid  transfer  of  r^at 
property  by  deed,  tbe  delivery  of  the  instru- 
ment of  conveyance  must  be  attended  by  an 
intent  to  transfer  title,  and  the  question  of 
the  existence  of  such  an  Intent  is  determined 
by  a  consideration  of  all  the  evidence  in  a 
given  case  bearing  upon  that  Issue.  Williams 
V.  KIdd,  170  Cal.  631,  638,  151  Pac  1,  Ann. 
Cas.  1916E,  703.  Therefore  the  question  to 
be  determined  In  the  Instant  case  is  whether 
tbe  parties  intended  to  effect  a  transfer  of 
title  or  whether  it  was  contemplated  that  no 
soch  transfer  should  take  place  and  that  tbe 
uncle  sbould  continue  to  be  tbe  owner  there- 
of untn  his  death.  The  written  Instruments 
embodying  the  transaction  of  the  parties, 
namely,  tbe  deed  and  agreement,  are  tbe 
most  potent  evidence  of  intention.  The  uncle 
testified  that  he  voluntarily  executed  the 
deed  to  tbe  nephew.  Tbia  deed,  Wbidi  was 
In  form  an  absc^ute  conveyance,  was  not 
retained  in  the  possession  or  control  of  the 
grantor,  but  was  recorded  and  then  mailed 
to  tbe  grantee  with  tbe  knowledge  and  con- 
sent of  tbe  grantor.  The  agreement  accom- 
panying the  deed  begins  with  a  recital  that 
all  of  the  Interest  of  the  uncle  In  tbe  prop* 
erty  baa  been  conveyed  to  the  nephew  by 
deed  "absolute  and  without  condition,"  and, 
after  setting  forth  an  understanding  that 
the  nephew  will  open  and  develop  the  mine 
at  his  own  expense,  provides  that  the  uncle 
shall,  during  his  lifetime,  be  entitled  to  a 
sufficient  amount  of  the  income  from  tbe 
property  or  proceeds  ttiereof.  In  the  event  of 
a  sale,  to  affwd  him  a  comfortaUe  livelihood. 
It  Vb&i  states  that  tbe  intention  Is  to  give 
the  nephew  tbe  full  and  entire  benefit  of  all 
tbe  property  "cmveyed,"  except  only  tbat 
tbe  unde  Is  to  be  provided  for  during  his 
lifetime,  and  doses  with  tbe  provision  that, 
In  case  tbe  nephew  sbould  die  before  the 
unde,  then  the  property  should  be  "recon- 
veyed" to  tbe  latter.  The  provision  In  tbe 
event  that  tbe  uncle  should  survive  the  neph- 
ew Is  relied  upon  by  respondent  in  support 
of  the  argument  that  It  was  the  Intoitlon 
tbat  title  should  pass  to  tbe  nephew  only 
upon  tbe  death  ot  the.  tmd&  However,  this 
provision  Itself  and  tbe  attire  agre«nrait 
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dearlr  negative  the  exlateoce  of  any  Inten- 
tion to  pos^ne  tbe  taking  effect  of  tbe  deed. 
The  only  pmnlsslble  construction  ot  tbe 
agreement  Is  that  the  salient  objects  In  the 
mind  of  the  unde  were  the  Immediate  pass- 
ing of  title  to  the  nephew  subject  fwly  to 
the  life  interest  of  tbe  nnde.  The  very  lan- 
guage of  the  provision  tot  the  return  vt  the 
I>roperty  In  the  evoit  that  tbe  nephew  pre- 
d^eased  the  nnde  rect^nlsed  title  as  having 
vested  in  tbe  nephew,  for  the  agreement  was 
that  tbe  property  should  be  "rec<mveyed," 
thus  admowIedgiDg  tbat  a  legal  transfer 
wAold  be  necessary  to  vest  title  In  the  uncle. 
The  efficacy  of  such  a  provision  Is  <MC  no  im- 
port in  tbe  present  case  and  we  do  not  pass 
upon  the  validity  of  the  provision,  but  con- 
sider It  merely  for  the  purpose  of  ascertain- 
ing intent.  Despite  respondent's  disparage- 
ment of  the  agreemrat  as  "a  gem  in  the  way 
of  camouflage,"  It  furnishes  incontestable 
pnx^  that  tbe  parties  contemplated  a  passing 
of  title  at  tbe  time  of  the  uecntion  of  tbe 
deed. 

The  drcumstances.  concurrent  and  subse- 
quent to  the  execution  of  tbe  deed,  point  con- 
clusively to  the  fact  tbat  there  was  no  intent 
to  postpone  the  vesting  of  title.  Tbe  deed 
was  not  withheld,  but  was  delivered  to  tbe 
grantee  and  recorded.  Moreover,  oa  August 
1,  1911,  sixteen  tnontbs  after  tbe  signing  of 
tbe  deed  which  Is  the  subject  of  this  action, 
Joseph  Hendley,  the  uncle,  executed  and  de- 
livered to  his-  nei^ew  a  deed  conveying  to 
him  .112  of  an  acre,  referred  to  in  tbe  tes- 
timony as  tbe  outlet  to  tbe  mine,  whldi  was 
adjacent  to'  the  pr(H)erty  described  In  tbe  pre- 
vious deed  and  which  was  inadvertently 
oiiiltted  from  tbat  instrument  Seven  days 
later  be  executed  and  delivered  to  his  neph- 
ew a  deed  to  the  water  rights,  there  being 
some  doubt  In  the  minds  of  the  parties  as  to 
whether  or  not  tbe  original  deed  covered  tbe 
water  rights.  Tbe  executl<Hi,  delivery,  and 
recording  of  these  supplementary  convey- 
ances furnishes  additi<mal  proof  of  the  inten- 
tion of  tbe  grantor  to  divest  himself  of  title 
to  all  of  the  property  In  question. 

Further  glimpses  of  this  Intention  are  re- 
vealed by  the  correspondence  which  ensued 
between  tbe  parties  after  the  execution  of 
the  deed  and  agreement.  That  tbe  uncle 
understood  the  general  legal  effect  of  a  deed 
is  evidenced  by  the  following  statement,  in 
reference  to  another  matter,  contained  in  a 
letter  to  his  nephew,  "A  deed,  my  dear  neph- 
ew. Is  absolute  title."  In  a  letter  from  the 
uncle  to  the  nephew,  dated  December  16, 
1913,  is  the  statement:  "You  are  tbe  owner 
of  the  property."  Numerous  references  and 
passages  In  tbe  correspondence  indicate  tbat 
the  parties  regarded  the  title  as  having  pass- 
ed to  the  nepbew  oa  tbe  exeontkn  of  the 
deed. 

ITie  evidence  relied  dpon  by  respondent  in 
support  of  tbe  Judgment  of  the  trial  court 
coDidats  mainly  of  ao-calied  inferences  from 


tbe  evidence  adduced.  Hiiu^  ft  is  titadmed 
that  the  placing  of  the  agreemmt  in  escrow, 
witb  Instructlfws  to  deliver  It  to  tlie  snrviv- 
or,  demwstrates  fliat  no  title  had  passed, 
hut  that,  upon  the  mere  retnni  of  tbe  agree- 
ment, the  whole  transactl<m  would  be  wiped 
out.  Such  cannot  reasonably  be  deemed  tbe 
purpose  of  tbe  escrow.  It  will  be  noted  that 
the  agreonent  did  not  provide  for  the  mere 
redelivery  of  tbe  deed  or  agreement,  but  rec- 
ognized the  necessity  of  a  reconveyance  of 
tbe  property  in  the  event  that  the  nepbew 
predeceased  the  uncle.  Clearly,  the  only  pur- 
pose of  the  escrow  was  to  provide  tbe  unde 
with  evidence  of  tbe  agreement  of  the  nepb- 
ew in  the  event  of  tbe  priw  death  of  tbe 
latter.  Be^ondent  also  points  out  that  tbe 
nephew  In  one  or  two  letters  reminds  tbe 
nnde  tbat  be  bad  spoken  of  making  a  "will" 
and  that  the  evidence  shows  tbat  the  uncle 
possessed  no  real  prc^rty  other  than  tbat 
in  ccmtroversy.  From  these  facta.  It  Is  ar* 
gued,  the  Inference  is  permissible  that  it  was 
understood  by  the  parties  tbat  the  uncle 
should  transmit  the  property  to  tbe  nephew 
wUL  In  view  of  tbe  ccmduct  of  the  par- 
ties these  facts  are,  in  and  of  themselves, 
InsufQcient  to  support  the  Inference  contend- 
ed for.  The  vague  references  to  the  execu- 
tion of  a  will  cannot  be  permitted  to  overturn 
tbe  previous  unequivocal  acts  of  tbe  parties. 
It  Is  entirely  reasonable  to  aasnme  tbat  the 
uncle  bad  In  mind  the  disposition  €i  bis  pw- 
sonal  belongings  by  will. 

Coans^  for  respondent  also  relies  upon  tbe 
following  testimony  of  the  nephew  upon 
cross-examination: 

**Q.  And  he  aad  jon  (unde  and  nephew)  talk- 
ed it  over  and  went  to  Mr.  Jones'  office  for  th« 
purpose  of  having  the  papers  drawn  up  so  that 
in  case  you  should  die  before  he  would,  that  b* 
would  still  own  t£e  proper^?  A.  Tes,  air." 

It  Is  claimed  that,  by  admittti^  tbat  It  was 
the  understanding  tbat  tbe  unde  was  "still" 
to  be  the  owner  of  the  proper^  In  the  event 
that  the  n^bew  died  first,  tbe  nephew  prac- 
tically admitted  tbat  the  Intent  was  tbat 
title  was  to  pass  to  tbe  nephew  (mly  upon 
tbe  unde's  death.  This  particular  excerpt 
from  the  testimony,  taken  alone,  might  sup* 
port  such  an  Inference,  but  not  so  when  view- 
ed In  tbe  light  of  all  of  tbe  facts  of  the  case 
and  tbe  other  testimony  of  tbls  witness. 

The  inferences  attempted  to  be  drawn  from 
the  evidence  in  support  of  the  findings  np<m 
which  tbe  Judgment  rests  are  unreasonable, 
illogical,  and  strained,  and  cannot,  therefore, 
avail  to  overcome  the  effect  of  the  d^very 
of  the  deed,  which  the  circumstances  show 
to  have  been  made  with  full  knowledge  of 
the  legal  consequences  thereof.  Therefore 
the  finding  of  the  trial  court  on  the  qnestlw 
of  Intent,  and  tbe  Judgment  based  tberemi, 
cannot  stand,  for  "the  evid^ce  Is  so  clearly 
preponderating  against  the  finding  as  made 
that  It  can  be  said  that  tbere  Is  no  substan- 
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tlal  evidenee  to  mtata  It* 
Kldd,  Buprm. 
The  judgment  Ii  reversed. 
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We  ooncur:  ANGELLOTTI,  O,  J.; 
SLOANB,  J.;  WILBUR.  J.;  SHAW,  J.; 
OUfBY.  J.;  LAWLOB.  J.  ■ 


(U  Cal.  App.  1) 

PETERSON  V.  WAGNER  et  aL 

(Civ.  2283,  2264.) 

(District  Court  of  Appeal,  Third  District,  Gali- 
fomia.  March  21,  1821.  Hearing  Denied 
br  Supreme  Court  May  18,  1821.) 

1.  CanoellatloB  of  iRstrnments  <t=924(1)-- 
Where  plalatiff  wae  damaged  by  dafeadaat's 
braaoh  !■  excesa  af  the  amonat  defeadaat 
paid,  HO  raatoraties  la  aaoessary. 

The  general  rale  that,  in  all  actiona  either 
te  readnd  or  cancel  a  contract,  the  party  seelt- 
ing  relief  moat  restore  to  the  defendant  what- 
erer  of  Talue  he  has  paid  or  given  nnder  it, 
ia  subject  to  exception  where  plaintiff,  seek- 
ing cancellatioD  of  contract  for  the  sale  of 
three  seasons*  hop  crops,  was  damaged  by  the 
defendant's  breach  in  excess  of  the  amount 
defendant  had  paid. 

2.  E^alty  «ss>6S-Maxln  that  be  who  seeks 
equity  must  do  aqoity  does  net  require  offer 
to  do  equity  by  reatorlnf  oeaslderation  where 
defendant  Ina  eaased  pfalstfff  lees  greater 
than  amonnt  received. 

Althon^  plaintiff's  suit  to  cancel  the  con- 
tract for  the  aale  of  hope  was  neither  in  tort 
nor  for  damages  for  breach,  nevertheless  the 
aSegation  in  the  complaint  of  damages  caused 
b;  defendant's  breach  may  be  considered,  and 
the  maxim  that  he  who  seeks  equity  mast  do 
equity  will  be  held  not  applicable  where  it 
deaz^  appeara  that  In  the  transaction  plain- 
tiff haa  BofFered  a  loaa  equal  to,  if  not  in  ex- 
cess of,  any  loaa  defendant  has  auffered  from 
payment  under  the  contract 

3.  Evidenee  «=»4i6--Parol  evidence  la  adinis- 
slble  to  prove  that  three  writings  constituted 
one  oontract. 

In  view  of  C3ode  Civ.  Proc.  SS  1856,  1628. 
1698,  1642,  1647.  relating  to  varying  the  terms 
of  a  written  contract  by  parol  testimony,  it 
may  be  shown  by  parol  evidence  that  three 
written  contracts  tn  three  different  seasons' 
crops  were  one  and  the  same  agreement^  where 
audi  evidence  waa  not  in  conflict  with  the 
writings. 

4.  8alss  «=>87(3)— Evidenoe  held  te  show  that 
three  writings  far  aalo  of  thrao  different 
yean'  hop  erops  eonstitnted  bat  a  single  eon- 
traet 

la  action  to  cancel  a  aale  of  three  aeaaona* 
hops,  parol  evidenee  held  anlBdent  to  support 
the  trial  court's  finding  that  tiie  aeparate  con- 
tracts for  sale  of  each  year'a  oops  constituted 
but  s  single  indivisible  fxmtract  for  the  sale 
and  purchase  of  hops  for  three  years. 


5.  Salee  ^tl0(2)— Evidonoa  held  to  show 
plaintiff  damaged  la  the  snn  of  $9,000  by 
breaoh  of  ooatnurt. 

In  an  action  to  cancel  a  aale  contract  for 
three  years'  hop  crops,  evidence  held  to  show 
that  plaintiff  seller  was  damaged  in  the  amount 
of  $9,000  by  the  defendant's  breach  of  con- 
tract for  the  first  year. 

6.  Sales  ^92— Evidenee  held  snfflolsnt  to 
show  that  sale  ooatraot  was  oanoeled  by 
mutual  agreement. 

In  an  action  to  cancel  a  contract  of  sale  of 
crops  for  three  years,  evidence  including  de- 
fendant's  refusal  and  failure  to  make  advances 
88  required  by  the  contract  held  sufficient  to 
support  the  trial  court's  finding  that  the  con- 
tract was  mutually  canceled. 

7.  Sales  «=9l74~-Buyer's  failure  to  make  ad- 
vanoements  held  not  exoused. 

Where  defendant  buyer,  contracting  with 
plaintiff  for  purdtase  of  crops  of  hops  for 
three  yeara,  a^eed  to  make  advances  for  the 
purpose  of  harvesting  the  crops,  knowing  of 
plaintiCa  prior  contra^  with  another  paztr 
for  a  certain  amount  d  the  first  year's  crop, 
refaned  to  make  an  advancement  as  required, 
defendant  cannot  aucceasfuUy  urge  that  such 
failure  did  not  violate  the  contract  on  the 
ground  that  the  money  might  be  uaed  to  har- 
vest crops  for  the  other  buyer,  where  the  con- 
tract did  not  limit  the  use  of  advances  to  crops 
harreated  for  defendant. 

8.  Estoppel  «s»||0— Mast  be  pleaded. 

In  an  action  to  cancel  agreement  for  sale 
of  three  yeara'  hop  crops,  an  objection  by  the 
assignee  of  the  contract  for  the  two  Ust  years 
that  the  maxim  that,  when  one  of  two  innocent 
persons  must  suffer  by  the  act  of  a  third,  he  by 
whose  negligence  it  happened  most  aufler,  Civ. 
Code,  I  8&43r  is  InappUcaUe,  iriiere  estoppel 
is  not  plwded. 

9.  Etteppel  <^68-^Bslgnea  ddailng  oatoppal 
held  net  poMnlarily  prejudleed. 

In  seller's  action  to  cancel  a  sale  agree- 
ment which  ■  amounted  to  a  mortgage  on  tht 
crops  sold,  ^ere  an  assi^ment  from  buyer 
recites  a  consideration  of  $1,  the  presumption 
la  that  that  amount  was  the  actual  -sum  paid 
by  the  assignee  for  the  assignment,  so  that 
the  defendant  assignee  cannot  be  said  to  have 
been  pecuniarily  prejndicbd  by  the  transaction 
BO  as  to  Ratify  estopp^  aa  against  seller. 

10.  Estoppel  <^II8— Aots  of  aeller  held  not 
to  have  misled  bnyar^  asaignaas  ao  aa  to 
oreale  estoppel. 

In  seller's  action  to  cancel  a  contract  for 
sale  of  three  seasons'  hop  crops,  which  con- 
tract was  a  mortgage  thereon,  where  buyer  aa- 
signed  the  contract  to  other  defendants,  rec- 
ord held  not  to  show  that  the  assigoees  bad 
been  misled  to  their  prejudice  by  any  act  or 
conduct  of  th»  plaintiff,  ao  aa  to  eatop  plaintiff. 

Appeal  frohi  Soperlor  Court,  Sacranunto 
Gotm^;  Peter  J.  Shields,  Judge. 

Action  by  Paul  E?.  Peterson  against  C,  A. 
Wagner  and  others.   Judgment  for  plalotiS^ 
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and  Uie  defendants  0.  A.  Wagnw  and  A.  A. 
Uerkeley  and  Ben  V.  Hall  appeal.  Affirmed. 

Driver  A  I>riTer,  of  Sacramento,  and  Q.  W. 
Bedeau,  of  Marysville,  for  appellants. 

Tbomas  B.  Leeper,  of  Sacramentt^  tax  re- 
^ndeot. 

HART,  J.  This  is  an  appeal  by  separate 
defendaDts  (C.  A.  Wagner  and  A.  A.  Merke- 
ley)  and  defendant  B.  F.  Hall  frMn  a  Judg- 
m^t  terminattng,  InTalldating,  and  Toidiug 
three  written  instruments  for  the  purchase  of 
hops  for  the  years  1918,  1919,  and  1920,  and 
also  for  injunctive  relief,  enjoining  and  re- 
straining defaidants,  tbelr  agents,  attorneys, 
and  assignees  from  doing  any  act  whidi  would 
prevent  plaintiff  from  having  peaceful  pos- 
session and  enjoyment  of  the  property  men- 
tioned in  said  instmmnits. 

There  are  two  appeals  growing  out  of  the 
same  transaction,  and  presented  here  upon 
two  separate  and  distinct  records.  The  ap- 
peal in  the  case  we  are  now  amddering  (Na 
2263)  iB  by  the  defendants  Wagner  and 
Merkeley,  from  the  Judgmoit  in  favor  of  the 
plaintiff,  and  Is  supported  by  a  transcript  of 
the  testimtmy  and  proceedings  taken  at  the 
trial,  as  authorized  by  Bectt<m  953a  of  the 
Code  of  OlTll  Procedure.  'SHxb  other  appeal 
(No.  2264)  Is  by  defendant  Ben  F.  Hall,  from 
the  Judgment  rendered  and  ratered  as  against 
him  in  faviw  of  plaintiff,  and  la  brought  to 
this  court  iQKm  a  bill  of  exceptions. 

The  parties  have  stipulated  that,  iDa8mu<Ai 
as  the  1^1  points  involved  In  bodi  cast^  are 
Idraitical,  the  two  appeals  may.  for  the  pur- 
poses <xt  convenience,  be  heard  together,  and 
that  the  briefs  filed  by  the  reqtectlve  parties 
In  both  cases  may  be  con^dered  tn  disposing 
of  both  ai^eals. 

The  agreement  between  the  parties  called 
for  the  delivery  by  plaintiff  to  Wagner  of 
40,000  pounds  of  hops  for  each  qS  the  years 
1918,  1919,  and  1920.  The  three  written  In- 
struments evidencing  said  agreements  are 
Identical  in  form,  with  the  ezcqitlon  that  the 
price  agreed  to  be  paid  for  the  hops  for  the 
years  1918  and  1919  was  16  cents  per  pound, 
while  for  the  ^op  of  hops  15  cents  per 
pound  was  the  stipulated  price.  .  Omitting  the 
preliminary  or  explanatory  provisions  of  the 
instruments,  we  here  present  the  following  as 
the  salient  terms  of  the  agreement: 

"In  congideration  of  the  covenants  of  said 
Beller  herein  contained,  the  said  buyer  agrees 
to  pay  to  said  seller  for  said  hops  that  are  up 
to  the  requirements  of  this  contract  the  sum 
of  16  cents  per  pound  net  upon  delivery  there- 
of. 

''Should  there  be  any  dispute  between  the 
parties  hereto  respecting  the  quality  or  condi- 
tion of  any  bops  tendered  hereunder,  or  as  to 
any  fact  involved  in  the  performance  of  thia 
contract,  sudi  fact  in  dispute  shall  be  deter- 
mined by  two  competent  arbitrators,  one  of 
whom  shall  be  selected  by  each  party  hereto, 
and  if  such  arbitrators  are  unable  to  agree, 
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they  shall  select  an  umpli«p  and  the  decision  of 
any  two  so  chosen,  as  to  sndi  fact,  shsll  be 
condusive  and  final.  Soeh  arbitrators  shall 
be  men  experienced  in  the  coltivation,  grow- 
ing, and  curing  of  hops. 

"And  to  assist  said  seller  to  cultivate,  har- 
vest, and  prepare  s^d  hops  for  delivery,  as 
aforesaid,  said  buyer  further  agrees  to  advance 
to  said  seller  during  the  year  of  tlus  agree- 
ment, if  said  seller  shall  so  request,  the  fol- 
lowing sums  of  money,  to  wit:  9800  on  or 
about  the  1st  day  of  March,  1018.  9800  on  or 
about  the  1st  day  of  Hay,  1918,  for  cultivating 
purposes,  and  $1^600  on  or  about  the  15th  day 
of  August,  1918,  for  harvesting,  coring,  and 
baling  purposes. 

"All  of  said  moneys  so  advanced  shall,  at  the 
time  of  the  delivery  of  said  hops,  constitute 
and  be  deemed  as  part  payment  Upon  the  pur- 
chase price  thereof.  And  said  sums  of  money, 
so  advanced  as  aforesaid,  and  all  other  sums 
that  may  be  advanced,  shall  bear  interest  from 
the  date  when  the  same  are  made,  and  np  to 
the  time  of  delivery  of  said  hops  upon  which 
such  advances  are  made,  at  the  rate  of  7  per 
cent,  per  annum.  Frorided,  that  in  the  event 
that  said  bops  are  not  delivered  in  accordance 
with  the  provisions  of  this  contract,  then  sncb 
advances  shall  be  repayable  by  said  seller  to 
said  buyer  at  the  time  when  such  delivery 
should  have  been  made,  and  tbe  repayment  of 
such  sums  and  all  other  obligations  of  said  sell- 
er under  this  contract  shall  be  evidenced  by 
his  promissory  note  or  notes,  and  are  secured 
by  a  mortgage  lien  in  favor  of  said  buyer  upon 
all  of  said  hops;  and  tMs  instrument  shsll  and 
does  constitute  such  mortgage  opon  said  bops 
in  favor  of  said  buyer  for  tbe  purpose  afore- 
said, and  shall  stand  as  such  mortgage  and  as 
a  contract  for  tbe  sale  of  such  portion  of  said 
hops  as  are  necessary  to  reimburse  said  buyer 
for  all  sums  of  money  so  due  to  said  buyer  un- 
der this  contract  If,  however,  during  the  year 
of  this  contract,  the  growing  hops  herein  re- 
ferred to  are  not  in  such  condition  at  the  prop- 
er season  to  produce  tbe  quantity  and  quality 
of  hops  above  specified  and  agreed  upon,  then 
said  buyer  may  give  notice  in  writii^  to  said 
seller  that  said  bnyer  will  not  make  any  ad- 
vances or  further  advances  to  said  seller  and 
in  such  event  said  buyer  shall  be  discharged 
from  any  obligation  to  make  any  advance  of 
any  money  and  if  any  advances  have  been 
made,  the  same  shall  be  repayable  when  the 
above  factu  are  ascertained. 

"Tbat  eaid  seller  shall  keep  said  hops  insured 
at  all  times  for  an  amount  not  less  than  the 
advances  made  to  him  under  this  contract,  in- 
surance policy  to  be  delivered  to  tbe  buyer,  and 
loss  made  payable  thereunder  to  the  buyer  as 
his  interest  may  appear.  If  the  seller  fails  to 
keep  said  hops  insured  as  above  provided,  the 
buyer  may  insure  same,  at  the  expense  of  the 
seller,  for  which  purpose  the  seller  hereby  con- 
stitutes the  buyer  hts  authorized  agent. 

"This  agreement  shall  bind  the  heirs,  devisees, 
executors,  administrators,  and  assigns  of  all 
parties  hereto." 

The  complaint  alleges  that,  although  the 
agreement  entered  iuto  between  tbe  plaintiff 
and  the  defendant  was  evidenced  by  three 
separate  instruments,  said  lnstnun«it»— 
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"relate  to  the  same  matter,  are  between  the 
same  parties,  are  parts  entered  into  at  the 
same  time,  and  constitute,  in  fact,  ona  con- 
tract; that  said  instnunenta  are  and  were  not 
distinct  and  severable;  that  the  consideration 
expressed  In  each  of  s^d  instruments  is  and 
«ss  not  distinct  and  severable;  that  the  con- 
sideration entering  into  each  of  said  instru- 
ments  was  tbe  agreement  to  buy  and  sell  said 
bops  for  said  three  years  as  set  forth  in  said 
three  instruments;  that  the  entire  considera* 
tion  for  each  of  said  separate  instruments  Is 
the  entire  consideration  contained  in  said  three 
separate  instruments;  that,  in  pursuance  of 
said  contract,  plaintiff  did  plant,  cultivate,  and 
raise  a  crop  of  hops  on  the  land  described  in 
said  contract  for  the  year  1018;  that  said  crop 
so  planted  and  raised  on  said  land,  daring  the 
year  1918,  was  in  eTcesg  of  the  40,000  pounds 
of  hops  agreed  to  be  furnished  under  said  con- 
tract; that  said  crop  of  hops  was  of  the  kind 
and  quality  stipulated  in  said  agreement;  that 
defendant  Wagner,  in  pursuance  of  said  con- 
tract, on  or  about  the  Ist  day  of  March,  1918, 
advanced  and  paid  to  plaintiff  the  sum  of  $800, 
and  on  the  1st  day  of  May,  1918,  the  sum  of 
980O  for  cultivating  purposes;  that  said  agree- 
ment provides  that  defendant  O.  A.  Wagner, 
should  advance  to  plaintiff  the  sum  of  fl^600 
9a  or  about  the  16tb  day  of  Angast,  1918,  for 
harvesting,  curing,  and  baling  purposes;  thst 
said  defendant  C.  A.  Wagner  advanced  to  plain- 
tiff, under  said  c(tntract,  the  sum  of  $500  on 
August  17,  1918,  and  the  sum  of  $600  on  Au- 
gust 31,  1918.  for  harvesting,  curing  and  baling 
purposes;  that  on  or  about  the  Slst  day  of 
August.  1918,  and  thereafter  until  the  IStb 
day  of  November,  1918,  the  market  price  of 
hops  mentioned  in  said  contract  was  8  cents 
pw  pound;  that  during  all  of  aaid  time  defend- 
ant C  A.  Wagner  r^sed  to  advance  to  plain- 
tiff the  sum  of  $500,  or  any  other  sum.  or  any 
anm  at  all,  for  harvesting,  curing,  and  baling 
purposes;  that  on  the  Slst  day  of  Augusti 
1918,  and  thereafter  until  tbe  15th  day  of  No- 
vember, 1918,  defendant  C.  A.  Wagner  con- 
tinually repudiated  said  agreement,  and  refused 
to  carry  out  or  perform  any  of  the  t^ms  of 
conditions  thereof;  that,  on  account  of  tbe  pre- 
vailing low  market  price  of  said  bops,  from 
August  81,  1918,  to  November  15,  1918,  plain- 
tiff was  unable  to  procure  money  enough  to 
harvest  all  his  crops  from  any  source,  and  did 
not  have  money  or  other  means  of  'harvesting, 
coring,  and  baling  sai4  crop  of  hops;  that  all 
of  said  crop  of  hops  was  not  harvested,  and 
that  450  bales  of  the  same  were  totally  de- 
stroyed; that  on  account  of  defendant  C.  A. 
Wagner's  refusal  to  advance  said  sum  of  $600 
to  plaintiff,  plaintiff  was  unable  to  harvest  all 
his  crop  for  the  year  1918;  that  during  ssid 
time  plaintiff  repeatedly  demanded  of  defend- 
ant G.  A.  Wagner  ttmt  he  advance  to  Iiim  the 
sum  at  $500  to  allow  plaintiff  to  harvest  said 
crops,  but  defendant,  O.  A.  Wagner,  repeatedly 
nfased  to  advance  said  sum  of  $500,  or  any 
other  sum  at  all,  for  said  purpose,  and  repeat- 
edly repudiated  said  contract,  and  repeatedly 
told  plaintiff  that  plaintiff  was  released  from 
said  contract,  and,  ttiat  said  contract  was  at  an 
end;  that  on  account  of  the  refusal  of  defend- 
ant G.  A.  Wagner  to  so  carry  out  the  terms  of 
said  cwitract,  all  of  aaid  cn^  of  hops  was  not 
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harvested,  and  450  bales  of  the  same  were  to* 
tally  lost  and  destroyed;  that  said  contract 
was  terminated  by  defendant  G.  A.  Wagnez'a 
repudiating  the  same  and  the  acceptance  of 
said  repudiation  by  plaintiff;  that  after  the 
signing  of  the  armistice  between  the  allies  Imd 
their  enemies,  on  or  about  the  ISth  day  of 
November,  1918,  the  market  price  of  hops  be- 
gan ts  rise,  until,  on  or  about  the  18th  day 
of '  December,  1918,  the  market  price  of  hops 
mentioned  in  said  agreement  was  25  cents  per 
pound:  that  on  or  about  the  18th  day  of  De- 
cember, 1918,  said  defendant  O.  A.  Wagner 
began  to  assert  and  daim  tluit  said  contract 
was  still  in  full  force  and  effect;  that  on  the 
18th  day  of  December,  1918,  said  C.  A.  Wag- 
ner bad  said  instrument,  relating  to  the  crop 
of  hops  for  tbe  year  1919,  recorded  in  the  coun- 
ty recorder's  office  of  Sacramento  county,  and 
that  on  or  about  the  24th  day  of  JiMiuary,  1919, 
he  assigned  ssid  instrument,  relating  to  the 
crop  of  hops  for  the  year  1919,  to  defendant 
Ben  F.  Hall;  that  defendant  Ben  F.  Hall  has 
notified  plaintiff  of  said  assignment  of  said 
contract,  and  now  contends  that  the  same  is 
in  full  force  and  effect,  and  that  plaintiff  is  ob- 
ligated to  deliver  the  hops  menticmed  in  said 
instrument  to  him;  that  each  of  said  defend- 
ants now  daim  that  said  instrument,  relating 
to  the  crop  of  hops  for  the  years  1919  and 
1920,  is  in  full  force  and  effect.  It  is  further 
alleged  that  said  instruments,  relating  to  the 
crops  of  hops  for  the  years  1919  and  1920, 
now  constitute  a  doud  and  an  incumbrance 
upon  plaintiff's  crops  for  said  years,  and  that 
the  same,  unless  canceled  and  annulled  by  a  de- 
cree of  the  court,  will  hinder  and  annoy  plain- 
tiff in  tbe  peaceable  possession  and  enjoyment 
of  said  crops  of  hops  for  said  years,  and  that 
they  do  now  hinder,  delay,  and  prevent  plain* 
tiff  from  contracting  for  the  sale  of  said  bops 
for  aaid  years,  or  of  selling  or  disposing  of  the 
same.  The  prayer  Is  for  a  Judgment  declaring 
said  agreement  terminated  and  canceled,  and 
that  said  instruments,  relating  to  said  crops 
of  hops  for  1919  and  1920,  be  declared  null  and 
void,  and  that  defendants,  and  each  of  them, 
their  agents,  attorneys,  successors,  and  assigns, 
be  restrained  and  enjoined  from  attempting  to 
enforce  either  of  said  instruments  or  assert  the 
validity  of  the  same,  or  to  transfer  the  •ame." 

It  farther  appears  from  the  pleadings  that 
prior  to  the  time  of  tbe  execution  of  the  three 
Instruments  Just  referred  to  the  plaintiff  bad 
contracted  to  sell  to  Wm.  TJhlmann  &  Ca  300 
bales  of  hop^,  or  about  60,000  pounds  of  the 
crop  of  1918  to  be  grown  on  the  said  premises, 
wbidi  c(»itract  was  made  prior  to  the  con- 
tract for  40,000  pounds  of  the  1918  crop  be- 
fore the  court  in  this  action,  and  constituted  a 
prior  obligation;  that  on  the  20tb  day  of  Feb- 
ruary,  1918,  the  date  of  the  executl<Hi  of  the 
three  contracts,  tbe  defendant  Wagner  sold 
and  assigned,  by  an  instrument  in  writing, 
tbe  ctmtract  for  the  sale  and  purdiase  of  the 
crop  for  the  year  1918'  to  Harry  Fraser;  that 
on  the  20th  day  of  January,  1919,  said  Wag- 
ner sold  and  assigned  by  an  instrument  In 
writing  the  contract  for  the  sale  and  pnrdiase 
at  the  crop  at  tbe  jwx  1919  to  defendant  B. 
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T.  Han;  Out  <m  Januaiy  10. 1919,  wM  Wag- 
ner sold  and  assigned  by  an  Instmment  In 
writing  the  omtract  tor  the  sale  and  pur- 
chase of  the  cnq»  of  the  year  1020  to  the  de* 
fendant  A.  A.  Merkel^.  It  appears  that  Mr. 
Fraser,  the  purchaser  of  the  1918  cn^,  did 
not  destre  to  have  hla  name  known  In  the 
transaction,  and,  accordingly,  the  advances  of 
of  money  to  assist  the  plaintiff  In  cultivating 
and  harvesting  tils  crop  as  called  for  by  the 
contract  for  the  1918  cr<^  were  made  by  de- 
fendant Wagner  with  funds  famished  for 
that  purpose  by  Praser. 

The  separate  demurrers  of  the  def^dants 
Wagner,  Hall,  and  Merkeley  were  overruled 
by  the  court,  wherenpcm  the  said  defendants 
filed  answers  denying  generally  the  material 
allegations  of  the  ccnnplaint,  and  asking  that 
said  contracts  for  the  years  1019  and  1920,  re- 
spectively, be  adjudged  "good,  valid,  existing. 
Independent,  and  separate  omtracts,"  etc., 
and  that  the  same  should  constitute  Talid 
liens  upon  the  lands  Involved  for  said  1910 
and  1920  crops,  and  for  costs. 

Upon  a  trial  of  the  Issues  Involved,  the 
court  made  its  findings  of  fiict  and  omClu- 
■ions  (tf  law,  the  lattor  being  as  fbllowa: 

(1)  "That  the  contracts  set  oat  In  plalntilTs 
complaint,  and  marked  as  Exhibits  A,  B,  and 
O,  were  on«  entire  contract;  tbat  tbe  same 
wwe  terminated  by  the  breach  and  refusal  of 
defendant  Wagner  to  perform  tbe  same,  and 
plaintifrs  election  to  treat  said  breach  as  a 
termination  of  said  contract;  tbat  tbe  same 
were  terminated  by  plaintiff  and  defendant 
Wagner  mntaally  agreeing  that  the  same  should 
be  and  were  terminated;  that  the  same  are 
now  terminated,  and  Invalid,  and  of  no  force 
and  effect,  and  have  no  existence;  (2)  tbat 
the  assertion  by  defendants  of  tbe  validity  of 
said  contract  and  the  claim  of  defendant  to 
liave  an  interest  In  tbe  crop  of  hops  mentioned 
tn  said  contract  for  the  year  1919  and  1920 
prevents  plaintiff  from  contracting  to  sell,  or 
to  sell,  said  bops  for  said  years,  and  prevents 
plaintiff  from  peaceably  enjoying  and  holding 
said  property." 

Judgment  was  ordered  accordingly. 

The  ai^>ellants  ctmtend:  (1)  That  the  com- 
plaint does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  In  that  therein  the 
plaintiff  does  not  state  that  he  Is  ready  to 
and  does  restore  and  offer  to  restore  to  de- 
fendants the  advances  made  to  him  by  the 
defendant  Wagner  according  to  the  terms  of 
the  contract;  (2)  that  the  court  erred  In  hold- 
ing that  the  several  written  Instruments  con- 
stituted a  single  contract  or  involved  a  single 
transaction.  In  this  connection,  It  la  further 
contended  that  the  court  erred  In  admitting 
evidence  of  a  parol  contemporaneous  agree- 
ment of  the  parties  as  to  tbe  scope  and  effect 
of  the  three  written  Instruments — that  is, 
that  parol  testimony  was  Incompetent  to  prove 
that  the  Intration  of  the  parties,  unexpressed 
in  the  writings,  was  that  the  aald  wrltli^ 
were  Interdependent,  and  were  to  evidence 
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the  terms  oif  a  slni^  contract  relating  to  a 
single  transaction,  the  effect  of  said  teetlmo- 
being  to  duu^  or  modify  the  tenns  of  a 
wrlttot  agreement;  ^>  tbat  the  fftltore  of 
Fraser  and  Wagner  to  make  the  further  ad- 
vance of  $500,  mentioned  In  ttie  complalut, 
did  not  constitate  or  invcdve  a  breach  ot  the 
contract;  that  def«idant  Hall  was  a  pnx^ 
chaser  for  value  without  notice;  (5)  that  there 
was  no  mutual  cancellation  of  the  otmtract  as 
found  by  the  court;  <6)  tbat  findings  18  and 
19  are  not  eappoitBA  by  tbe  evidenceL  These 
findings  are  as  follows: 

18.  "Tbat  defendant  Wagner  refused  to  per- 
form said  contract  by  his  failure  to  advance 
$600  to  plaintiff;  that  said  $500  would  have 
enabled  plaintiff  to  have  harvested  tbe  remain- 
der of  Us  crop;  tbat  plaintiff  was  unable  to 
secure  said  9600,  or  any  other  sum,  from  any 
otber  source,  and  by  reason  thereof  was  un- 
able to  harvest  tbe  remainder  of  his  crop,  and 
450  bales  of  the  same  (about  90,000  pounds) 
was  totally  lost  and  destroyed  to  plaintiff; 
that,  by 'reason  of  defendant  Wagner's  breach 
of  said  contract,  plaintiff  suffered  damages, 
and  was  and  is  damaged  in  the  sum  of  99,000." 

19.  "That  prior  to  and  at  tbe  time  of  the 
termination  of  said  contract,  plaintiff  had  per- 
formed an  tbe  terms  and  conditions  thereof 
to  be  done  and  performed  on  his  part,  and  was 
then  and  there  ready,  able,  and  willing  to  per- 
form said  contract  on  bis  part.** 

The  contract  involved  in  thla  controversy 

Is  not  (mly  one  for  the  Sale  <^  tlu  hops  pro- 
duced by  plaintiff  In  tbe  years  1918, 191%  and 
1920,  but  also,  by  Its  egress  terms,  c(«istlr 
to  tea  a  mortgage  of  said  crops  to  secoro  the 
payment  by  plalnUff  to  "V^agner  of  tba  snms 
advanced  by  the  latter  to  the  former  accord- 
ing to  the  terms  of  tbe  agreement. 

The  comi^alnt  alleles  tbat  Wagner  prom- 
ised and  agreed  to  make  certain  advances  to 
plaintiff  for  the  purpose  of  enabling  the  latter 
to  harvest  the  crops;  that  he  (Wagno-),  after 
making  certain  adrancea  which  were  short  by 
$600  of  tbe  maximum  amount  which  he  agreed 
to  advance,  refused  to  advance  said  mask- 
tloned  sum  to  plaintiff,  and  so  repudiated  the 
agreement;  that,  by  reason  of  such  refusal, 
the  plaintiff  was  prevented  from  harvesting 
all  tbe  bops  growing  on  his  premises  in  tbe 
year  1918,  and  that  he  thereby  lost  450  bales. 
It  is  alleged  that  Wagner  r^eatedly  refused 
to  advance  said  sum  of  $600  and  repeatedly 
told  plaintiff  that  be  (i^alntlff)  was  released 
from  said  contract,  and  that  said  contract 
was  at  an  end,  eta  Prom  these  all^tlcms  It 
is  clear  that  the  complaint  proceeded  upon 
the  theory  that  there  was  a  mutual  renuncia- 
tion of  the  agreement  to  sell  and  buy  tbe 
hops,  and  therefore  the  principal  object  of 
this  action  was  to  obtain  a  decree  removing 
the  mortgage  lien  from  the  crops  for  Che 
years  covered  by  the  agreement  It  was  nec- 
essary, of  course,  as  a  iwerequlslte  to  such  ra- 
il^, to  have  the  omtract  declared  vtrfd,  and 
for  that  reason  canceled  and  annulled,  and 
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this,  as  alleged,  upon  the  groond  that  Wag- 
na  had  repudiated  or  aband(med  the  cihi- 
tract,  entailing  upon  the  plaintiff  tba  loss 

meotioned. 

11,2]  It  la  nndoabtedly  the  general  rule 
tbat^  In  all  actions  either  to  rescind  or  cancel 
a  cootract,  the  party  sdeldng  the  relief  most 
restore  to  the  defendant  whatever  of  valne  he 
has  paid  or  given  under  It,  or,  in  other  words, 
the  defendant  must  be  1^  plaintiff  restored  to 
statu  quo.  SuUivan  v.  Oallfomla  Bealty  Co., 
142  Cal,  201,  204,  76  Pac  767.  This  rule  fol- 
lows from  the  equitable  principle  that  be  who 
seeks  equity  most  do  equity,  and  that  up<m 
that  principle  no  one  will  be  permitted  to 
hold  that  which  he  has  secured  from  another 
under  a  contract  whose  force  he  is  seeking  to 
destroy  while  it  is  still  ezecutoiTt  unless  he 
can  show  by  his  pleading  and  his  proof  that 
there  are  equitable  circumstances  in  the  case 
which  would  Justify  falm  in  retaining  what' 
erer  of  valne  he  has  received  under  the  con- 
tract from  the  other  party  or  in  rendering  it 
not  requisite  that  he  should  restore  the  oUier 
party  to  statn  quo.  In  this  case,  however,  the 
comidalut  shows  that  the  defendant  Wagner 
refused  to  live  up  to  the  terms  of  the  con- 
tract, and  this  amounted  to  an  abandcmment 
thereof,  ^e  plaintiff  seems  to  have  acqui- 
esced in  Wagner's  breadi  of  the  agreement, 
for  he  has  not  sued  for  damages  for  the 
breach,  or  attempted  to  enforce  the  terms  of 
the  agreement.  He  has  proceeded  vpou  the 
theory,  well  Justified,  that  there  was  a  mu- 
tual abandonment,  which  amounted  to  a  re- 
sdsgioD — Indeed,  the  only  way  that  a  reeds- 
Sim  may  be  effected  by  the  act  of  the  parties 
themselves,  since  the  mere  abandmment  of 
the  contract  by  one  of  the  parties  and  lefosal 
to  proceed  therewith  cannot  constitute  a  re- 
sdsBlon,  although  such  act  la  a  ground  for  an 
action  tor  nadaHoa.  Standing  on  the  aban- 
dmment  of  the  contract  by  Wagner  and  his 
own  aoquleaoence  tbweln,  the  plaintiff  mer^ 
seeks  by  his  complaint  to  secure  a  cancella- 
tion of  the  agreonent,  to  the  end  tiutt  the 
enibarraann«it  incident  to  the  lien  npm  his 
crops  for  t3ie  years  embraced  In  tlie  cmtract 
and  the  mortgage  may  be  removed. 

But  ttiere  are  OEceptiona  to  the  genial 
rule  that  the  party  against  whom  the  remedy 
of  rescission  is  invoked  must  be  restored  to 
statu  quo  before  the  relief  sou^t  will  be 
granted.  Bonx6  of  Uiese  aceptlons  are  given 
In  EellQy  r.  OVens,  120  GaL  502,  47  Pac  860, 
82  Pac.  707,  and  among  them  is  the  case 
where,  without  fault  of  plaintiff,  there  have 
been  peculiar  oomplicatlonB  which  make  it 
iD^MMslUe,  or  not  ImperatiTe.  for  plaintiff  to 
(tfer  fall  restoration,  althoui^  the  circnm- 
Btances  are  sudi  that  a  cowt  of  chancery 
may  t^^  a  final  decree  fully  adjust  the  equities 
be^raen  Qie  parties.  See  Blc^rds  t.  Farm- 
ers', etc.,  Bank,  7  Cal.  App.  887,  893,  804,  04 
Pac.  898. 

While  It  la  true,  as  stated,  that  the  plaintiff 
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does  not  sue  in  tort  or  tor  damages  for  flie 

breach  of  the  contract,  we  may,  nevertheless, 
ccmslder  the  allegation  in  the  complaint  that 
he  did  suffer  damage  by  reason  of  the  viola- 
tion of  the  contract  by  Wagner  for  the  pur- 
pose of  determining  the  equities  of  the  case. 
The  maxim  that  be  who  seeks  equity  must  do 
equity  does  not  apply  where,  as  here,  It  is 
made  clearly  to  ai^>ear  In  the  complaint  that, 
in  the  transaction  as  to  which  relief  Is  sou^t. 
the  plaintiff,  by  reason  of  the  abandonment 
of  the  contract  the  defendant,  has  suffered 
a  loss  equal  to,  if  not  in  excess  of,  any  loss 
which  the  defendant  has  suffered,  or  would 
suffer,  from  the  transaction  If  restoratioa  to 
the  latter  of  what  he  has  parted  with  has  not 
been  made.  The  allegation  that  the  act  of 
Wagner  in  renouncing  the  contract  bad  cost 
plaintiff  450  bales  of  hops,  on  account  of  his 
inability  to  harvest  them  by  reason  of  Wag- 
ner's refusal  to  advance  the  $500,  as  agreed, 
while  not  direct  as  to  the  extent  of  bis  loss 
when  measured  in  monsy,  clearly  ^ou^ 
shows,  when  cmsidered  In  connection  with 
the  contract  (whi^  Is  made  a  part  of  the 
comidalnt),  that  the  loss  so  suffered  by  him  U 
■far  in  excess  of  the  sums  advanced  to  him  by 
Wagner.  Under  these  circumstances,  it  was 
not  necessary  for  the  plaintiff  to  restore  or 
offer  to  restore  to  the  defendants  the  sums 
Advanced  him  by  Wagner  to  entitle  blm  to 
the  relief  be.  by  bis  action,  asks  tor,  whether 
the  remedy  be  Invokes  be  either  that  <tf  r^ 
scission  or  that  of  cancellati<Hi. 

In  this  connection,  we  may  with  propriety 
further  observe  that  the  evidence  does  not 
call  for  the  application  of  the  equitable  prin- 
ciple above  mentl<med.  As  above  stated,  the 
manifest  object  ot  plaintiff's  actl<m  was  to 
get  rid  ot  the  mortgage  lioi  upcm  his  crops 
for  the  years  corwed  by  the  mortgage.  TbB 
court  found,  upon  what  we  brieve  to  be  sof- 
fldent  evidence,  that  the  plaintiff,  by  reason 
of  the  fftUnre  ot  Wagner  to  complete  tlie  ad- 
Tancem»ts  be  agreed  to  make  to  plaintiff 
and  further,  because  of  the  failure  of  plaintiff 
to  secure  from  any  other  source  the  sum  of 
$500.  the  latter  suffered  the  loss  of  450  bales, 
or  90,000  pounds  ot  bops,  and  that  the  dam- 
age so  suffered  by  plaintiff 'amounted  In  mon- 
ey to  the  sum  of  $9,000.  It  la  manifest,  tfa»e* 
tore,  that,  wbUe  It  la  true  that  plaintiff's 
action  Is,  In  ^ect,  one  to  quiet  title  to  the 
mortgaged  crops,  the  equitable  principle  re- 
ferred to,  which  fs  undoubtedly  applicable  In 
all  cases  to  quiet  title  where  the  circumstanc- 
es thereof  make  it  appropriate  (see  Booth  v. 
Hoskins,  75  Cal.  271.  276,  17  Pac  226)  Is  not, 
upon  the  evidence,  applicable  ber& 

[3]  The  next  point  to  which  attentioa  will 
be  given  Is  that  the  court  erred  in  allowing 
parol  testimony  for  the  purpose  of  explaining 
that  the  three  instruments  Involved  herein 
were  understood  and  intended  1^  Peters<m 
and  Wdgner  to  constitute  a  single  contract  re> 
spec  ting  a  single  transaction.  The  contention 
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of  the  defendants  la,'  as  has  been  shown,  that 
the  three  several  Instrammts  were  not  Inter- 
dependent or  indivisible,  but  Involved  three 
distinct  Independent  contracts,  the  one  having 
no  relation  to  or  connection  with  the  other. 
This,  It  Is  contended,  appears  from  the  face 
of  the  writings  themselves,  and  hence,  so  it 
is  argued,  the  effect  of  the  allowance  of  parol 
testimony  for  the  parpose  above  stated  was 
to  vary  or  modify  the  terms  of  said  Instm- 
ments  by  parol.  The  Im^Mrtance  of  this  point 
la,  as  Is  obvious,  that,  even  if  the  agreement 
as  to  the  crc^  for  1918  was  breached  by  Wag- 
ner, such  breadi  coold  not  effect  or  nullify 
the  agreement  aa  to  the  crops  for  the  years 
1919  and  1920. 

The  rule  that  the  terms  of  a  wrlttMi  con- 
tract cannot  be  changed  or  varied  by  parol 
testimony  or  evidence  extrinsic  to  the  writ- 
ing Itself  Is  elementary.  It  has  been  express- 
ly ado);>ted  Into  our  system  of  laws,  and  Is 
embraced  in  a  number  of  sections  of  our 
codes,  one  of  which  is  section  1866  of  the  Code 
0*  Civil  Procedure.  Expressly  Is  it  therein 
provided  that  "when  the  terms  of  an  agree- 
ment have  bem  reduced  to  writing  by  the 
parties,  it  Is  to  be  considered  as  contalnlns 
all  those  terms,"  and  therefore  neither  the 
parties  to'snch  agreement  nor  their  represent- 
atives or  succrasors  in  interest  can  Intro- 
duce evid^ce  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  exc^t: 

**ll)  Where 'a  mistake  or  imperfection  of 
the  writing  Is  put  in  issue  by  the  pleadings; 
(2)  where  the  validity  of  the  agreement  Is  the 
fact  in  dispute." 

But  said  section  contains  this  qnaliflcatlon: 

"But  this  secHoD  does  not  exclude  other  evi- 
dence of  the  drcumstances  under  which  the 
agreement  was  made,  or  to  which  it  relates,  as 
defined  in  section  1860,  or  to  explain  an  ex- 
trinsic ambignttr,  or  to  establish  iliefality  or 
fraud." 

Hie  CMl  Code  (section  1628)  also  lays 
down  a  ftmlliar  rule  reUtive  to  written 
agreemrats  as  follows: 

'The  execution  of  a  contract  in  writing, 
whether  the  law  requires  it  to  t>e  written  or 
not,  snpersedea  all  the  negotiationB  or  stipula- 
tiona  concerning  Its  matter  which  preceded  or 
accompanied  the  execution  of  the  instrument." 

Section  1698  of  the  lastpiiamed  Code  far- 
ther provides: 

"A  contract  in  writing  may  be  altered  hy  a 
contract  in  writing,  or  by  an  executed  oral 

agreement,  and  not  otherwise." 

It  is  the  provisions  of  the  foregoing  sec- 
tions which  appellants  Insist  were  offended 
by  the  allowance  of  the  parol  testimony  re- 
ferred to.  This  theory  is  founded  on  a  mis- 
conception of  the  effect  of  the  testimony  up- 
on the  writings  in  question.  The  tesUmony, 
the  l^al  propriety  of  which  is  here  clialleng- 
ed,  cannot  justly  be  held  to  have  had  the 


effect  of  varying  or  changing  In  any  parHco- 
lar  or  In  any  sense  the  tM-ms  <rf  the  written 
instruments.  The  essential  or  vital  terms 
of  the  latter  were  that  the  plaintiff  would 
sell  a  certain  spedfled  number  of  pounds  of 
the  hops  produced  by  him  in  each  of  the 
years  mentioned  in  said  Instruments  at  a 
specified  price  to  be  paid  by  the  buyer,'  and 
that  Wagner  would  advance  to  plaintiff  cer- 
tain sums  of  money  to  be  used  in  cultivating 
and  harvesting  the  crops  for  the  years  cov- 
ered by  the  agreement  It  Is  obvious  that 
the  testimony  objected  to  had  no  bearing 
whatever  upon  the  terms  of  the  agreemrait 
The  simple  questlMi  was  whether  the  three 
instruments  were  intended  by  the  parties  to 
constitute  <me,  or  a  single  contract.  Vpoa 
their  face  they  appeared  to  represent  three 
distinct  or  several  contracts,  but  the  plain- 
tiff. In  his  complaint,  in  effect  alleged  that 
they  were  intended  and  understood  by  and 
between  him  and  Wagner,  before  and  at  the 
time  of  their  execution,  to  represent  one 
single  transaction,  and  <me  single  contract, 
and  that  It  was  that  specific  understanding 
and  agreement  that  moved  him  to  oiter  into 
'the  contract  with  Wagner  upon  the  terms 
therein  expressed ;  that.  In  brief.  It  formed 
patt  of  the  conslderaUon  inducing  him  to 
enter  into  the  contract: 
l^ection  16^  of  the  CAtH  Code  declares: 

**Several  contracts  relating  to  the  same  mat- 
ters, between  the  same  parties,  and  made  as 
parts  of  Bobstantially  one  transaction,  are  to 
be  taken  together." 

Sectiw  1647  Of  the  same  Code  provides: 

"A  contract  may  be  explained  by  reference 
to  the  drcumstances  under  which  it  was  made, 
and  the  matter  to  which  it  relates." 

Jones  on  Evidence  (voL  8,  by  H<n^ts,  | 
439)  declares  this  to  be  the  rule: 

"The  general  rule  is  not  violated  by  allow- 
ing parol  evidence  to  be  given  of  the  contents 
of  a  distinct  valid  contemporaneous  agreement 
between  parties  which  was  not  reduced  to  writ- 
ing, when  the  same  is  not  in  conflict  with  the 
provisions  of  the  written  instrument." 

Again,  the  same  author  (pages  178,  17^  | 
439,  of  the  same  volume)  states  the  rule  in 
this  fashion: 

"The  law  is  that  agreements  or  representa- 
tioDB  made  prior  to  the  written  contract  under 
which  the  party  was  induced  to  sign  the  con- 
tract may  be  shown;  in  other  words,  where  the 
parol  contemporaneous  agreement  was  the  in- 
ducing and  moving  cause  of  the  written  con- 
tract, or  where  the  parol  agreement  forms 
part  of  the  consideration  for  a  written  con- 
tract, and  where  the  written  contract  was  exe- 
cuted upop  the  faith  of  the  parol  contract  or 
representations,  such  evidence  fs  admlsaiMe." 

The  books  contain  many  cases  In  which 
the  principles  above  stated  have  been  ap- 
plied. Indeed,  in  the  case  of  Torrey  t.  Shea, 
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29  OaL  App.  816.  1S5  Pae.  sao.  In  which  the 
opinion  was  prepared  by  Mr.  Justice  Lennon, 
then  a  member  of  the  Court  of  Appeal  of  the 
First  district,  but  now  of  the  Supreme  Court, 
we  have  a  concrete  an>lication  of  the  rule 
recognizing  the  legal  propriety  of,  as  well  a« 
the  necessity  for,  the  allowance  of  parol  tes- 
timony as  in  aid  of  the  ascwtalnment  of  the 
real  intentlcni  of  the  parties  to  a  written  ctm- 
tract,  where  the  same  is  itself  characterized 
by  more  or  less  obecnrity  in  that  particular, 
or  where  it  is  otherwise  made  to  appear  that 
the  real  intent  of  the  Instrument  cannot  be 
made  known  exc^t  by  proof  of  a  contem* 
poraneous  parol  agreement.  Like  the  case 
here,  the  action  In  that  case  InTotved  a  con- 
tract for  the  sale  and  purchase  of  hops  pro- 
duced by  the  plaintiff  for  three  successive 
years.  The  contract,  as  here,  was  made  Into 
three  differoit  instruments,  each  covering  a 
different  one  of  the  three  years  In<^uded  In 
the  agreement.  The  parties  to  the  action  In 
fhat  case  occupied,  as  Utigauts.  positions  re- 
verse  to  those  of  the  parties  in  the  case  at 
bar.  the  seller  having  breacbed  the  agree- 
ment by  refusli^  to  deliver  ftm  hops  to  the 
buyer  thereof  as  agreed.  The  tatter,  as 
platntlir.  maintained,  as  does  the  plaintiff 
ber^  that  the  three  Instruments  constituted 
a  single  contract,  or  but  one  transaction,  and 
that  such  was  the  Intention  as  was  made 
manifest  in  th^r  wal  negotlatl<nis  accom* 
panylng  and  directly  resulting  in  the  execu- 
tion of  the  contract  Tbe  trial  court  In  that 
case  ruled— 

"That  the  defendants  were  entitled  to  show 
by  parol  evidence  that  the  three  iostruments 
were  intended  and  executed  by  the  parties 
thereto  to  cover  but  one  transaction,  and  tliat 
the  controlling  consideration  for  the  execution 
of  (be  particular  writing  In  suit,  contracting  for 
the  delivery  of  hops  daring  the  year  IMl,  was 
the  contemporaneous  execution  of  two  other  in- 
struments calling  for  dmilar  deliveries  in  the 
year*  1909  and  1910." 

The  appellfite  court,  upholding  the  ruling 
of  the  trial  court,  with  clearness  expounds 
the  rule  sauctionlDg,  under  such  circum- 
stances as  were  existent  in  that  case,  and  as 
are  present  In  the  Instant  case,  parol  proof  of 
contemporaneous  oral  agreement  disclosing 
the  intmtlon  of  the  parties  as  to  whether 
two  or  more  writings,  appar^tly  independ- 
ent of  each  other,  were  to  constitute  a  single 
transaction.  Indeed,  so  much  is  said  In  the 
oplnI<m  that  aK>lies  with  singular  cog»icy  to 
the  question  in  han**.,  that  the  temptation  to 
reproduce  herein  an  extensive  excerpt  there- 
front  is  difficult  to  resist;  yet  to  do  so  would 
extend  this  opinion  to  a  much  greater  length 
than  Is  desirable,  and  we  shall,  therefore,  con- 
tsnt  ourselves  by  a  mere  reference  to  the  case. 
It  should  be  stated,  however,  that  the  Su- 
iweme  Court  deided  a  hearing  of  the  case, 
and  later,  in  the  case  of  Merkeley  v.  Flsk, 
]^  GaL  748.  178  Pac.  945,  dted  Tarrvf  % 


Shea  upon  the  very  proposition  discussed  la 
the  latter  case,  and  it  Is  suffldeot  to  make 
the  following  excerpt  from  Oie  latu  case 

named: 

"Ubvioualy,  the  moat  qertain  criterion  of  the 
completeness  of  an  individual  writiDg  will  be 
found  within  the  writing  ItBelf.  It  Is  there- 
fore the  general  rule  that  two  or  more  sei>a< 
rately  executed  instruments  may  be  considered 
and  constmed  as  one  contract  only  when,  upon 
their  face,  they  deal  with  the  same  subject- 
matter,  and  are  by  reference  to  one  another  so 
connected  that  they  may  be  fairly  said  to  be 
interdependent  Of  course,  this  rule  is  not  so 
ri^d  as  to  be  absolutely  unyielding  In  the  face 
of  a  suggestion  contained  In  the  writing  its«U 
that  it  is  not  complete,  or  of  drcumstances 
which  call  for  the  application  of  a  well-defined 
exception  to  the  rule  that  *a  contract  may  be 
explained  by  reference  to  the  tircumBtances 
under  which  It  was  made,  and  the  matter  to 
which  it  relates.*  Civ.  Code,  |  1647.  This  is 
80,  we  apprehend,  because,  while  ordinarily  the 
subject-matter  and  Identity  of  the  parties  to 
several  instruments  will  be  disclosed  by  a  ref- 
erence to  the  instruments  themselves,  never- 
theless, the  question  of  whether  or  not  several 
instruments  between  the  same  parties  were 
♦  •  •  intended  •  •  •  to  cover  a  ringle 
transaction  ofttimes  cannot  be  ascertained 
from  an  inspection  of  the  Instruments  them- 
selves, and,  consequently,  if  the  intention  of 
the  parties  be  either  not  expressed  or  doubt- 
fully expressed,  resort  may  be  had  to  extrinsic 
evidence  which  will  show  the  circumstances 
under  which  the  several  instruments  were  made 
for  the  purpose  of  ascertnining  the  intention 
of  the  parties  concerning  the  scope  and  effect' 
of  the  several  Instruments*  **— dting  Torrey  t. 
Shea,  supra. 

See  ttie  v«7  recent  esse  of  Stem  t.  Stutset 
Boad  Oil  Co.  et  al.,  190  Pac  651,  holding  that 
the  IntentlcHi  vt  the  pertfes  is  the  detennln- 
Ing  factor  In  the  ascertainment  of  whetter 
a  contract  evidenced  by  several  or  separate 
writings  la  or  Is  not  divisible.  See,  also,  up- 
on the  same  proposition,  Rlchter  v.  tlnton 
Und  &  Stock  Co..  120  CsL  S67,  62  Pac  39; 
Sterling  v.  Gregory,  149  GaL  117, 120,  85  Pac 
305;  Los  Angeles  Gas  &  Elec  Go.  t.  AmsL 
OH  Co.,  156  Cal.  776,  779,  106  Pac  86. 

While  the  precise  question  before  us  was 
not,  as  we  Judge  from  the  opinion  therein, 
before  the  court  In  Sterling  v.  Gregory, 
supra,  nevertheless,  the  court  (Mr.  Justice 
Sloss  writing  the  opinion)  used  this  signifi- 
cant language: 

"It  must  be  remembered  that  the  question 
whether  a  contract  is  entire  or  whether  Its 
various  stipulations  are  to  be  regarded  as  sev- 
erable is  a  question  of  construction.  The  court 
seeks  to  determine  the  intent  of  the  parties 
from  a  consideration  of  all  the  drcumstances 
surrounding  the  making  of  the  contract" 

In  that  case.  Judge  Sloss  approves  the  fol- 
lowing from  Wooten  v.  Walters,  110  N.  O. 
251.  14  S.  E.  734,  736,  characterizing  it  as  a 
soirad  statement     the  rule: 
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"A  contract  !■  entln,  and  not  seravbls, 
when  hy  Ita  terms,  nature,  and  purpose  It  con- 
templatea  and  intends  that  each  and  ^  of  its 
parte,  material  provisioiu,  and  the  conaidera- 
tion,  are  eomraon  tadi  to  die  other  and  inter- 
dependent *  *  *  On  the  other  band,  a  ser- 
erable  contract  la  one  fai  its  nature  and  purpose 
susceptible  of  division  and  apportionment, 
having  two  or  more  parts,  in  respect  to  matters 
and  things  contemplated  and  embraced  by  it, 
not  necessarily  dependent  npon  each  other,  nor 
is  it  bitended  by  the  parties  that  tbey  shall  be. 
•  *  •  It  is  sometimes  difficult  to  determine 
whether  the  contract  is  entire  or  severable  in 
such  cases,  and  there  is  great  diversity  of  de- 
cisions on  the  sabject}  but  on  the  whole,  the 
weight  of  opinion,  and  the  more  reasonaUe  rule 
'  would  seem  to  be  that  where  t^era  is  a  pur- 
chase of  different  articles  at  different  prices  at 
the  same  Ume,  the  contract  would  be  sever- 
able as  to  each  article,  unless  the  taking  of  the 
whole  was  rendered  essential  either  by  the 
nature  of  the  subject-matter  or  by  the  act  of 
the  parties.  This  rule  makes  the  interpreta- 
tion of  the  contract  depend ,  on  the  intention 
of  the  parties  as  manifested  by  their  acts  and 
the  drcmnstanees  of  each  particular  caae." 

How  all  the  "circumstances  aurrotinding 
the  making  of  the  contract,"  or  the  acts  of 
the  parties  "and  the  circumstances  of  each 
particular  case,"  other  than  the  mere  act  of 
executing  the  contract,  and  the  "circum- 
stances" as  exhibited  by  the  writing  itself, 
may  be  shown  otherwise  than  by  evidence 
extrinsic  to  the  writing  Itself,  It  would,  In- 
deed, be  difficult  to  point  out. 

Counsel  for  appellants  contend,  however, 
that  the  case  of  Torrey  v.  Shea  Is  different, 
and  therefore  to  tie  differentiated,  from  the 
present  case,  In  that  the  complaint  of  the 
plaintiffs  in  th^  former  specifically  pleaded  a 
collateral  contemporaneous  agreement  to  the 
effect  that  the  several  instruments  there  In- 
volved should  coostitnte  but  a  ^ngle  and  in- 
divisible contract  covering  a  single  transac- 
tion, etc.,  whereas,  so  It  is  likewise  asserted, 
the  complaint  In  the  instant  case  pleads  no 
such  agreement  Counsel  for  appellant  Hall 
proceed  In  their  brief:  "The  court,  under 
the  Issue  raised  !n  the  Torrey-Shea  Case, 
quite  properly.  In  our  opinion,  admitted  the 
testimony  of  the  defendants  to  establish  the 
parol  agreement  alleged.  •  •  •  The  evi- 
dence in  Torrey  v.  Shea  was  directed  to  an 
issue  raised  upon  allegations  made  In  the 
amended  answer  of  defendants,  in  accord- 
ance with  which  allegations  the  court  prop- 
erly found,  and  which  findings  were  sustain- 
ed by  the  evidence,"  while  in  the  ease  at  bar. 
having  alleged  no  contemporaneous  agree- 
ment the  plaintiff  "sought  rather,  so  it  ap- 
pears from  the  complaint  to  rely  upon  a  con- 
struction of  the  contracts."  With  this  con- 
cession, so  far  as  appellant  Hall  la  concern- 
ed, the  point  sought  to  be  maintained  Is  sur- 
rendered. If  It  may  Justly  be  said  that  the 
complaint  does  tender  an  Issue  upon  the 
questimi  ot  the  making  ot  such  an  agree- 


ment and  we  think,  as  before  suggested, 
that  it  sufficiently  doee  so,  in  view  d  the 
lEdlence  of  the  Instruments  themselves  upon 
that  proposition.  In  the  aUegatlona— 

**That  said  separate  instruments  tor  each 
year  are  and  were  not  distinct  and  severable; 
that  the  consideration  expressed  in  each  of 
said  separate  instruments  is  and  was  not  dis- 
tinct and  severable;  that  the  consideration  en- 
tering into  each  of  said  separate  Instmments 
was  the  agreement  to  buy  and  sell  said  hops 
for  said  three  years  as  set  forth  in  said  in- 
strameqts."   Paragraph  8,  supra. 

We  have  carefully  examined  the  cases 
cited  by  counsel  for  the  respective  appellants 
as  supporting  their  position  that  It  was  error 
to  permit  proof  of  the  parol  collateral  agree- 
ment in  question,  and  we  find  none  of  than 
in  point  Nothing  con  be  gained  by  review- 
ing those  cases  herein.  It  will  be  suffldrat 
to  say  that  in  all  the  cases  of  those  dted  In 
which  an  attempt  was  made  by  evidence  de 
bors  the  writings  themselves  to  add  to  them 
some  term  or  terms  not  expressed  or  provid- 
ed therein,  or  to  vary  or  change  flie  terms  of 
the  Instruments  themselves.  It  was  with 
eminent  propriety  held  that  to  permit  testi- 
mony having  that  effect  would  involve  a  vio- 
lation of  the  rule  interdicting  the  modifica- 
tion of  the  terms  of  a  written  agreemait  by 
parol.  But  as  pointed  out  In  the  outset  of 
this  discussion,  that  is  not  this  case.  The 
evidence  offered  and  received  here  was  not 
for  the  purpose  of  varying  the  terms  of  the 
Instruments,  nor  could  It  have  that  effect 
The  vital  terms  of  the  agreement,  as  stated 
above,  were  the  agreement  to  sell  the  crops 
produced  by  plaintiff  for  the  years  and  at 
the  prices  therein  mentioned,  and  the  agree- 
ment of  Wagner  to  make  certain  specified 
advancements  to  plaintiff  to  enable  him  tx> 
cultivate  and  harvest  the  cn^s.  As  to  these 
terms,  the  Instruments  themselves,  upon 
their  face,  were  couched  In  such  terms  as  to 
import  a  complete  legal  obligation,  and  not 
characterized  by  any  uncertainty  as  to  the 
object  and  extent  of  the  engagement  Of 
course,  as  to  those  vital  terms,  It  Is  to  be 
presumed  that  the  whole  engagement  ot  the 
plaintiff  and  Wagner,  and  the  extent  and 
manner  of  their  undertaking,  are  embodied 
In  the  writings.  Seltz  v.  Brewer's  R.  M.  Co., 
141  U.  S.  510,  12  Sup.  Ct  46,  SS  U  Bid.  8S7; 
1  Greenleaf  on  Br.  |  276;  Jonea  on  IhrldeiMe, 
I  439. 

The  evidence  objected  to  here,  however,  as 
before  pointed  out  intended  merely  as 
Id  aid  of  the  solution  of  the  question,  not 
whether  the  terms  of  the  agreement  as  ex- 
pressed in  the  writings  Oiemselves  wore  or 
were  not  what  the  parties  agreed  that  they 
should  be,  but  whether  (the  instruments  be- 
ing silent  as  to  that  matter)  It  was  or  was 
not  the  intention  of  the  parties  that  the  sub- 
ject-matter of  the  three  separate  writings 
should  Involve  or  relate  to  and  cover  but  a 
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Blngle  trangaetion,  and  the  Instramenta 
themselves  were  to  consUtnte  s  single  con- 
tract, and.  also  to  show  whether  the  fact  of 
maklDg  a  three-TaarlndiTiatbleocmtract  was 
or  was  not  the  controlling  reason  (not 
tiw  consideration  he  was  to  receive  for 
the  hops  under  the  agreement  to  sell  and 
deliver  the  same  to  Wagner)  which  Indaced 
him  to  enter  Into  the  agreement  to  sell  the 
hops  for  the  oonslderation  expressed  in  the 
written  Instruments;  In  other  words, 
wlKther,  but  fw  the  agreenient  that  the  con- 
tract should  be  a  single  ime,  and  indivisible 
tar  the  three  years'  crops,  be  would  have  en- 
tered Into  the  contract  at  all  for  the  sale  of 
tiie  bops  ou  the  terms  repressed  In  the  three 
Instruments. 

[4]  It  is  deemed  appropriate  to  consider  in 
this  connection  whether  the  testimony  al- 
lowed tmder  the  ruling  last  above  considered 
li  snSlcient  to  support  the  finding  that  the 
parol  contemporaneous  agreemeot  referred 
to  was  eittted  Into  or  had  twtween  plaintiff 
and  Wagner.  The  appellants  contend  that 
it  was  not. 

The  plaintur  testified  that,  in  the  first  con- 
fersatlon  with  Wagner,  which  was  held 
over  the  telephone,  the  lattw  proposed  to 
him  (plaintiff)  a  contract  for  one  year's  <9rop, 
to  which  plaintiff  demurred,  saying  that  he 
would  not  enter  Into  such  a  contract  unless 
it  embraced  the  crops  for  three  years.  This 
conversation  occurred  two  or  three  days 
prior  to  the  day  on  which  the  three  Instni- 
nents  were  exeented.  Subeennently,  Wag- 
nn  again  called  plaintiff  on  the  phone  and 
said:  "I  have  ■omething  else  for  yon;  we 
have  an  offer  tbat  mU^t  interest  yon."  The 
plaintiff  asked  for  the  nature  of  the  new 
offer,  and  Wagner  replied:  "I  have  two 
more  years*  offer.  We  have  16  and  16 
cents."  The  following  morning  plaintiff  and 
Wagner,  by  prearrangement,  met  at  a  bual- 
oess  honse  in  the  city  of  Sacramenta 
Plsintlfl  then  stated  to  Wagner  that  he 
wanted  16  c^ts  per  pound  for  his  hope  for 
three  years,  but  Wagner  was  willing  to  offer 
15  cmts  per  pound.  Plaintiff  thereupon  of- 
fered to  enter  into  a  contract  for  three  years 
opoo  the  basis  ot  16  c^ts  per  pound  for  the 
first  and  second  years  and  15  cents  for  the 
tliird  year,  to  which  proposltioa  Wagner  as- 
sented. Wagner  thereupon  proceeded  to 
prepare  the  agreement  upon  the  stereotyped 
printed  forms  generally  used  by  bop  buyers 
for  such  CMitracta,  and,  observing  that  he 
was  making  out  a  separate  contract  for  each 
fear  covered  by  their  agreement,  the  plain- 
tiff said  to  the  former:  "Mr.  Wagner,  this 
is  a  three-year  deal,"  to  which  Wagner  ex- 
plained that  the  form  of  contract  he  bad  was 
not  large  mough  to  insert  "all  the  dates, 
diff««nt  prices,  tor  the  different  years. 
Wlill»."  continued  Wagner,  "this  is  a  three- 
year  deal,  we  wlU  put  them  on  different 
forms  for  cooventoiee  Baka."  With  this  on- 
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derstandlng — that  is,  Qiat  It  was  to  be  a 
"three-year  deal" — the  plaintiff  consented, 
for  the  aake  of  convenience,  to  have  the 
agreement  evidenced  by  the  three  Inatiu- 
ments. 

"  This  testimony  very  clearly  and  plainly 
tends  to  show  that  the  parties  entered  Into 
the  written  engagement  with  the  distinct 
understanding,  and  under  an  agreement, 
that  the  transaction  should  and  waa  to  be 
regarded  as  one,  and  the  three  instruments 
as  evidence  of  a  single,  Indivisible  contract 
The  trial  court,  therefore,  having  accepted 
said  testimony  as  revealli^  the  truth  of  the 
transaction  In  that  particular,  was  warrant- 
ed in  making  the  finding  that  the  transaction 
Involved  but  a  single,  indivisible  contract  for 
the  sale  and  purchase  of  the  bops  for  three 
years. 

[S]  It  Is  not  necesAary  to  present  herdin 
the  testimony  upon  which  the  court  pred- 
icated findings  18  and  la  It  la  enough  to 
state  that  an  examlnatl<m  of  aaid  testtoumy 
baa  convinced  us  that  from  it  the  court  was 
authorlaed,  in  the  exercise  of  its  dlecretUm 
as  to  the  weight  or  evidentiary  Talne  of  the 
testimony,  to  conelnde  as  a  matter  of  Awt 
that  the  failure  or  refusal  of  Wagner  to  ad- 
vance the  $600  invcdved  a  refusal  by  him  to 
perform  the  contract;  that  aald  sum,  U  ad- 
vanced aa  agreed,  would  have  enabled  the 
plaintiff  to  harveat  the  remainder  of  ttw 
crop;  that  plaintiff,  although  making  an 
effort  to  do  so,  waa  unable  to  secure  from 
any  other  aotirce  the  loan  of  $500,  to  be  used 
In  harvestii^  the  remaindra  oC  the  crop ;  and 
that,  as  a  result  thereof;  460  bales  of  hope 
were  destroyed  and  lost  by  reason  of  having 
beai  required  to  remain  on  jLba  vines,  and 
unharvested;  that  the  detriment  therein 
sustained  by  plaintiff  amounted  in  damages 
to  the  sum  of  $9,000;  that,  before  and  at  the 
time  that  Wagner  refused  to  further  ad- 
vance $500,  the  plaintiff  had  i>erformed  all 
the  terms  and  conditions  of  the  contract  to 
be  d(me  and  performed  by  him,  apd  was 
ready,  able,  and  willing  to  perform  said  con- 
tract on  hia  part.  Of  course,  the  latter  find- 
ing must  be  con^dered  with  the  other  find- 
ings, and,  as  so  construed,  must  be  held  to 
mean  that  plaintiff  was  ready  to  perform  hla 
part  of  the  contract  upon  a  performance  by 
Wagner  of  the  terms  of  the  covenant  of  the 
agreement  as  to  advances. 

[t]  The  finding  that  there  was  a  mutual 
cancellation  of  the  contract  by  the  parties 
derives  support  from  the  testimony  of  the 
plaintiff  that  after  demanding  from  Wag- 
ner the  $500  referred  to  on  several  different 
occasions,  on  each  of  which  Wagner  stated 
to  plaintiff  that  he  (Wagner)  could  not  raise 
that  sum,  the  two  met,  when  plaintiff  thus 
addressed  Wagner:  "Mr.  Wagner,  if  you  do 
not  give  me  that  $500,  that  breaks  the  con- 
tract," to  which  Wagner  reiOied:  "I  know 
It  doeft  I  cannot  ralae  the  moier,  I  caur 
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not  help  It — hops  are  very  cheap,  anyhow." 
Later  (In  the  month  of  September)  plaintiff 
met  Wagner,  when  this  converutlm  took 
place  between  them: 

Wagner:  "Hello,  Paol;  I  hear  yon  ffofnc 
to  bring  suit  againet  me." 

Plaintiff:  **Well,  I  ought  to.  I  lost  three 
or  four  hundred  bales  on  your  account,  break- 
lag  this  contract." 

Wagner:  "Do  so,  by  all  means.  I  want  yon 
to  brijig  snit  against  me.  I  klkow  yon  lost 
qnitfl  a  number  of  bales." 

The  plaintiff  continued: 

"It  was  some  time  in  September  (1916).  I 
do  not  know  exactly  when,  i  met  him  [Wag- 
ner] at  Faust  and  McGinnia  saloon.  *  •  • 
I  asked  Mr.  Wagner  about  the  other  two  con- 
tracts. He  Bf^s:  They  are  a  dead  issue. 
They  canceled  themselTeB.'"  (It  may  here  be 
suggested  that  Wagner's  statement  to  plaintiff 
that  ha  wanted  the  latter  to  bring  suit  against 
him  [Wagner]  may  be  accounted  for  by  the  fart 
that,  prior  to  the  above-mentioned  conversa- 
tion, Wagner  had  -formally  assigned  the  con- 
tract to  Fraser,  who,  as  seen,  was  the  real 
vendee  in  the  contract  of  sale,  Wagner  having 
acted  for  Fraser  in  the  making  of  the  con- 
tract, and  the  latter  having  actually  furnished 
the  money  tot  the  advance*  provided  for.) 

As  b^tctfore  stated,  the  plaintiff  made  no 
move  looking  to  an  enforcemrat  of  the  con- 
tract, and  did  not,  and  has  not,  asked  tor 
damages  for  Its  breadi.  Bis  present  action 
marked  the  first  step  he  took  respecting  the 
broken  engagement,  and  this  move  was  made 
only  after  It  was  made  known  to  him  that 
Wagner,  after  there  was  a  rise  In  the  price 
<dt  hops,  assigned  the  different  Instruments 
constituting  evidence  of  the  agreement  and 
thus  indicated  that  he  intended  to  maintain 
that  the  agreement  still  existed,  and  im- 
posed a  valid  and  binding  obligation  upon 
the  plalntllT.  From  the  testimony  and  the 
other  considerations  thus  adverted  to,  we  do 
not  doubt  but  that  the  court  was  well  with- 
in the  evidence  In  finding  that  the  contract 
was  mutually  canceled  by  the  parties. 

[7]  The  point  that  the  refusal  by  Wagner 
to  advance  the  said  $500  did  not  constitute 
a  breach  of  the  agreement  is  founded  upon 
the  following  situation:  The  plaintiff,  as 
has  already  been  shown,  had,  prior  to  the 
making  of  the  contract  with  Wagner,  enter- 
ed into  a  similar  contract  with  a  hop-buying 
firm  known  as  TJhImann  &  Co.,  whereby  he 
was  to  sell  and  deliver  to  said  firm  approxi- 
mately 60,000  pounds  of  the  1918  crop.  This 
contract  was,  of  course,  prior  In  right  to  the 
Wagner  contract,  and  the  latter  was  entered 
Into  by  Wagner  with  full  knowledge  of  that 
fact  It  Is  contended  that  the  evidence  shows 
that  the  moneys  already  advanced  to  plaintiff 
under  the  Wagner  contract  were  used,  and 
that  the  $600  which  defendant  Wagner  re- 
fused to  advance  would  also  be  used  in  har- 
vesting the  hopa  wbl<^  were  acfld  and  to  be 


delivered  to  Chlmann  &  Co.,  and  that  plain- 
tiff was  not  entitled  under  the  Wagner  con- 
tract to  the  further  advance  of  $500  to  be 
used  for  that  purpose.  It  is  hence  argued 
that  the  refusal  by  Wagner  to  advance  said 
sum  of  $500  did  not  Involve  a  Ttolatlon  of 
the  Wagner  contract 

There  is  no  merit  in  the  point  or  the  ar- 
gument. As  stated,  Wagner,  when  be  enter- 
ed Into  the  contract  with  plaintiff,  knew  of 
the  existence  of  the  Uhlmann  contract  and 
was  presumably  familiar  with  Its  terms. 
He  did  not,  therefore,  enter  Into  the  engage- 
ment with  plaintiff  under  any  misapprehen- 
sion  or  In  Ignorance  of  the  ^tuatlon  as  It 
was  created  by  the  Uhlmann  contract. 
Moreover,  there  Is  no  express  provision  in 
his  contract  with  plaintiff  requiring  the 
moneys  he  agreed  to  advance  to  the  latter  to 
be  exclusively  used  In  harvesting  the  pOTtkm 
of  the  hc^s  that  were  to  t>e  delivered  to  him, 
and  there  Is  nothing  in  the  terms  of  tbe 
agreement  Justifying  the  ImpUcation  that 
such  was  the  understanding.  Tlia  agree- 
ment  merely  provides  in  general  lai^nage 
that  the  tfefendant  shonld  advance  to  plain- 
tiff a  specified  maximum  sum  ctf  money  tor 
the  purpose  of  enabUng  the  latter  to  cnltt* 
vate  and  harvest  the  hopa  to  be  produced  1^ 
blm,  and  In  view  of  tbe  tact  Oiat  Wagner, 
when  he  made  the  i^reement  with  plaintiff, 
had  knowledge  of  the  existence  of  the  Uhl- 
mann agreemmt,  and  its  priority  over  his 
agreement,  would  seem  to  warrant  tbe  Impli- 
catttm  tJiat  tbe  agreemrat  to  make  the  ad- 
vances was  made  with  the  Intention  tbat  tbe 
moneys  so  advanced  should  and  would  be 
used  in  harvesting  plaintiff's  entire  crop  tm 
1018. 

[1,1]  It  is  lastly  cont^ded  that  tbe  d»> 
fendants  Hall  and  Uerkdey  purchased  and 

paid  a  valuable  conirideratlon  for  the  cm- 
tract  In  question  without  knowledge  of  the 
parol  collateral  agreement  referred  to,  and 
it  Is  insisted  that  as  to  them  the  rule  or 
maxim,  "When  one  of  two  Innocent  person! 
must  suffer  by  the  act  of  a  third,  he,  by  whose 
negligence  It  happened,  must  be  the  sufferer" 
(Cnv.  Code,  i  3543),  Is  to  be  applied.  The 
contention,  manifestly,  involves  the  claim  6f 
an  estoppel  in  pals  as  against  the  plaintiff. 

There  are  several  distinct  answers  to  the 
proposition.  The  first  is  that  estoppel  is  not 
pleaded  by  either  Hall  or  Merkeley,  and  'it 
is,  therefore,  not  properly  In  the  case." 
Napa  VaL  Pkg.  Co.  v.  S.  F.,  etc..  Funds,  16 
Cal.  App.  461,  466,  lis  Pac.  469,  470;  Chap- 
man V.  Hughes,  134  Cal.  041.  58  Pac  298,  60 
Pac.  974,  66  Pac.  982.  Again,  as  to  .defend- 
ant Hall,  it  Is  to  be  observed  that  tbe  as- 
signment to  him  recites  that  the  considera- 
tion therefor  was  the  sum  of  $1,  and  the 
presumption  is  that  that  amount  was  the 
actual  stmi  paid  by  him  for  the  assignment 
13  Oyc.  613;  Devlin  on  Deeds,  |  817 ;  KinseU 
r.  Thomaa,  18  OaL  Ajfg.  683,  602,  124  Fae 
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220.  Indeed,  It  wai  admitted  and  stipulated 
by  HaU  tliat  $1  <mly  was  tbe  amount  which 
was  paid  by  falm  to  Wagner  for  the  agslgn- 
ment  Obviously,  Hall  cannot  be  said  to 
have  been  "pecuniarily  prejudiced"  by  the 
transaction,  ev«i  If  It  were  true  that  he  was 
lured  Into  purchasing  Wagner's  rights  under 
tbe  contract  through  the  negligence  or  con- 
dnct  of  the  plalntifT. 

[10]  The  assignment  toMerkeley,  however, 
does  not,  save  in  general  terms,  state  the 
consideratloD  therefor,  it  merely  reciting, 
*^or  a  good  and  sufficient  consideration;" 
and  DO  doubt  the  presumption  would  be,  In 
such  case,  that  tiie  oon^deratlon  was  a  valu- 
able one.  Bat,,  assuming  that  the  estoppel 
bas  been  by  pleading  iHroperly  introduced  Into 
the  case,  the  whole  question  is  whether  said 
defendants  were  Induced  to  eater  into  the 
transaction  throng  any  act  or  words  or  con- 
duct or  ne^ence  of  the  plaintiff.  The  find- 
ings and  the  evidence  upon  whtdi  they  were 
Ittedlcated  disclose,  as  bas  been  shown,  that 
tbe  defendant  W^;ner  broke  the  contract, 
r^iradlated  it,  and  refused  to  proceed  with 
it,  and  that  the  plaintiff  did  nothing  towards 
oompelllng  its  enforconait  unUl  Wagner 
later  made  the  assignments  in  question. 

What  else  could  tbe  plaintiff  have  ixme 
but  to  sue  for  damages  for  the  breadi  of  the 
contract,  if  he  had  elected  to  stand  upra  it? 
He  merely  treated  Wagner's  renunciation  of 
the  contract  as  a  tormlnatlfn)  of  it,  and  al- 
lowed the  matter  thus  to  stand  until  Wagner 
undertook  to  revive  it  There  is  no  testi- 
mony of  any  acts  or  words  of  his  indicating 
that  he  regarded  or  intended  to  treat  It  as  a 
landing  obligation  after  Wagner  reused  to 
proceed  wttb  It  If  tbe  agreement  had  been 
recorded,  or  was  of  record  at  the  time  of  Its 
breach  and  repudiation  by  Wagner,  and 
plaintiff  bad  failed  to  take  steps  before  the 
execution  of  the  assignments  In  guestlcm  to 
have  It  canceled  or  annulled  because  of  the 
termination  thereof,  then  a  different  ques- 
tion might  be  presented.  But  at  the  time  of 
the  breach  of  the  agreement  none  of  the  In- 
■tmments  evidencing  Its  terms  had  been,  or 
was,  of  record,  and,  presumably,  In  view  of 
that  fact  And  his  acquiescence  In  the  ter- 
mination of  the  ctmtract  by  Wagner,  tbe 
plaintiff  Intended  to  allow  the  transaction  to 
stand  that  way,  and  to  treat  the  mtira  con- 
tract aa  Wagner  esQireased  it  u  "a  dead  is- 
soe." 

We  cannot  see  how  it  can  be  successfully 
maintained  upon  this  record  bow  HaU  and 
Herkeley  could  have  been  misled  to  their 
prejudice,  or  at  all,  by  any  act  or  conduct  of 
plaintiff.  On  tbe  other  baud,  It  seems  to  be 
clear  that  they  themselves  were  negligent 
whm  entering  Into  the  transaction.  Tbe 
fact  that  the  contract  and  mortgage  (that  Is, 
the  instrument  covering  the  1919  crop)  which 
waa  execnted  oa  the  20th  day  of  February, 
1918;  was  not  recordod  until  Decemtnr  IS, 
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1918,  and  tbe  only  one  of  the  three  several 
writings  that  was  recorded,  was  sufficient  to 
put  Hall  and  Merkeley  up(m  inquiry  as  to 
the  status  of  the  engagement  bet^veen  Wag- 
ner and  plaintiff.  They  did  not  receive 
their  respective  assignments  until  January, 

1919,  and  being,  as  the  record  shows,  hop 
raisers  and  buyers,  it  would  seem  that  so  im- 
portant a  drcnmstance  as  a  failure  to  record 
a  Contract,  which  also  iterated  as  a  mort- 
gage, for  so  long  a  period  would  at  once  have 
suggested  to  their  minds  tbe  necessity  for  a 
full  Inquiry  Into  the  transaction  between 
plaintiff  and  Wagner  before  purchasing  and 
paying  for  Wagner's  rU^ts  therein ;  and  had 
they  done  so,  tSu^  certainly  would  have 
learned  <jt  the  true  sltnatictt  as  to  said 
transaction,  and  thua  have  saved  themselves 
whatever  of  damage  or  detrlmuit  th^  may 
now  be  required  to  suffer.  But,  at  any  rate, 
even  If  it  vete  true  that  a  lack  of  diligence 
cannot  be  imputed  to  HaU  and  Uerkeley,  it 
is  plain  that  If  they  have  been  Imposed  up- 
on to  their  pecuniary  detriment  In  the  trana- 
actlmi,  it  was  due  to  no  conduct  or  negli- 
gence of  tbe  plaintiff,  but  rather  to  the  fidl- 
ure  of  their  assignor  to  reveal  to  tbem,  be- 
fore executing  to  them  tbe  assignments,  the 
true  state  of  affairs  between  tbe  latter  and 
plaintiff,  as  it  Is  to  be  gathered  from  the  evi- 
dence and  the  findings. 

There  are  some  other  points  InviAving  cer- 
tain rulings  oiE  the  court  upon  evidence 
whldi,  after  a  careful  consideration  there- 
of, we  have  condnded  are  not  at  snffldent 
Importance  to  require  special  notice  thereof 
ber^n. 

The  Judgment  In  Glv.  2264,  Peterson  T. 
Wagner  &  Merkeley  et  al.,  is  affirmed. 

We  concur:  raaWBTT,  Presiding  Joa- 
tice  pro  tem. ;  BURNBTT,  J. 


(62  Cab  App.  79&f 

PETERSON  V.  WAGNER  et  at.  (Civ.  2203.) 

(District  Court  of  Appeal,  Third  IMstrict 
Oalifomia.  Blareb  21. 1921.) 

Appeal  from  Snperlor  Court  Sacramuito 
County;  Peter  J.  Shields,  Judge. 

Action  by  Paul  B.  Peterson  against  O.  A. 
Wagner  and  otliera,  to  terminate,  invalidate, 
and  avoid  certain  written  inBtmments,  and  for 
an  Injunction.  Jadgment  for  plaintiff,  and  the 
defendants  appeal.  Affirmed. 

W.  Finlaw  Geary,  of  Santa  Bosa,  for  appel- 
lants. 

Thomas  B.  Leeper,  of  Sacramento,  for  re- 
spondent 

HABT,  J.  On  the  sC^Iatkn  of  the  parties 
to  this  appeal,  and  those  to  the  appeal  in  Peter- 
son V.  Wagner  &  Merkdey,  CHv.  2264.  198  Pae. 
25,  the  two  appeals  were  considered  together, 
BO  far  as  the  points  ui^ed  for  a  reversal  are 
concerned.  We  have  this  day  filed  an  opiniaa 
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in  dv.  2264,  affirming  the  judgment.  In  said 
opioioD,  in  accordance  with  the  atipalation 
mentioned,  we  have  considered  and  dtapoeed  of 
all  the  points  raised  on  botb  appeala  which  we 
conceived  required  special  consideration  adverse- 
ly to  the  appellants  in  both  appeala.  Accord- 
ingly, upon  the  authority  of  Peterson  t.  Wagner 
ft  Merkeley  eC  aL  (Civ.  2264)  198  Pae.  26,  the 
judgment  in  Civ.  2268,  Petetaon  v.  Wagner  & 
Hall  et  aL,  is  affirmed. 

We  concur:  Prewett,  Preaidbg  Jostica  pro 
tern.;  BDBNBTT,  J. 


(6Z  Gal.  App.  48) 

KLAFFKI  V.  KAUPFMAN  et  «l.  (Civ.  3098.) 

(District  Conrt  of  Appeal,  Second  District.  Di- 
vision 2,  California.   March  24,  1921.) 

1.  Maatar  aad  aervant  <8=>83.  —  Allegatloa  of 
place  of  contract  esBential  to  reoovery  of  pen- 
ally for  Ronpayment  of  wages. 

A  servant's  right  to  penalty  under  St.  1911, 
p.  1268,  I  3,  as  amended  by  Acts  1915,  p.  299, 
for  nonpayment  of  wages  sued  for,  is  purely 
statutory,  and  be  must  allege  and  prove  that  the 
servicea  were  contracted  for  or  were  perform- 
ed in  or  at  least  were  payaUe  In  this  state,  or, 
if  they  were  not,  that  tiiey  were  contracted  for 
or  were  performed  in  a  atate  having  a  similar 
statute. 

2.  Master  and  senrant  «sb83  —  Penalty  for 
withholding  wages  depends  upon  law  of  plaoe 
of  contract. 

St  1911,  p.  1268.  i  3,  amended  by  St  1915, 
p.  299,  affords  the  employee  two  remediea,  each 
of  which  is  for  the  vindication  of  a  distinct,  sub- 
stantive right,  namely  the  common-law  remedy 
for  breach  of  the  employer's  contract  to  pay 
the  agreed  wage  when  due,  the  statutory  rem- 
edy for  vindication  of  a'  statutory  wrong,  to 
wit  the  penalty  allowed  for  the  withholding  of 
wages,  and,  though  the  penalty  appertains  to 
the  remedy,  the  right  thereto  depends  upon  the 
laws  of  the  state  of  employment  and  discharge. 

3.  Evidence  «=:980(l)— Presumption  that  statu- 
tory law  of  another  state  Is  the  same  as  our 
own  does  not  extend  to  the  matter  of  pen- 
alty. 

While  In  the  absence  of  proof  to  the  con- 
trary the  law  of  another  state  will  be  presumed 
to  be  the  same  as  our  own.  and  this  presump- 
tion extends  to  atatutory  as  well  aa  common 
law,  yet  there  is  the  exception  that  the  pre- 
sumption' of  similarity  of  statutory  enactment 
will  not  be  indulged  where  the  law  of  the  forum 
imposes  ft  penal^  such  as  that  for  withholding 
wages  due. 

4.  Appeal  and  error  «=3ll72(S)— Where  Judg- 
ment  la  In  Imp  sum.  It  «^  be  reveraed  In 
tote,  though  It  was  In  part  correct. 

Upon  an  appeal  in  a  case  where  servant  has 
recovered  for  both  unpaid  wages  and  penalty 
thereon  and  the  recovery  of  wages  is  not  con- 
tested, but  the  case  most  be  reversed  because 
the  pleadings  will  not  support  the  recovery  of 
penalty  by  showing  the  case  within  the  statnte 
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of  this  state  or  a  similar  ctatnte  of  eome  other 
state  or  country,  though  the  retrial  be  thus 
limited,  the  judgment  may  be  reversed  in  toto 
because  it  is  for  one  lump  sum. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Jadge. 

Action  by  Roy  H.  Klaffki  against  Angela  G. 
EaufPman  and  others  for  wages.  Judgmrat 
for  platntUE,  ana  the  defmdants  appeaL  Be- 
Tereed  and  remanded,  wltii  directitHU. 

a  O.  WUttemore,  J.  B.  Wblttemore,  Paul 
W.  Schenck,  and  Blcbard  Eittrelle,  all  of  Los 
Angelea,  for  appellanta 

William  J.  Palmer,  ot  Los  Angeles,  for  re- 
spondent. 

FINLATSON.  P.  J.  This « la  an  action 
brought  by  plaintiff  upon  his  own  daim  and 
certain  daims  assigned  to  bim  by  his  f^ow 
laborers  to  recover  wages  due  for  work  per- 
formed for  defendants.  Jodgment  passed  for 
plaintiff,  and  defendants  appeal.  Tbe  evi- 
dence Is  not  before  us;  the  appeal  being  on 
the  judgment  roll  alone. 

[1  ]  The  action  was  to  recover  not  only  the 
wages  of  the  men,  but  also  the  penalty  pro- 
vided by  the  act  entitled  *'An  act  providing 
for  the  payment  of  wages,"  approved  May  1, 
1911  (Stats.  1911.  p.  1268),  as  amended  by  the 
act  approved  April  28,  1915  (Stats.  1915,  p. 
209),  'section  8  whereof  i:eads: 

"In  the  event  that  any  employer  shall  fail 
to  pay,  without  abatement  or  deductioh,  within 
five  days  after  the  same  shall  become  due  un- 
der the  provisions  of  section  one  of  this  act 
any  wages  of  any  employee  who  is  discharged 
or  who  resigns  or  quits,  as  in  said  section  one 
provided,  then  aa  penalty  for  snch  non-payment 
the  wages  of  such  servant  or  em);doyee  shall 
continue  from  the  due  date  thereof  at  the  same 
rate  uitil  paid;  *  •  *  provided,  that  In  no 
case  shall  such  wages  eontlnae  for  more  than 
thirty  days." 

In  addition  to  the  amounts  found  due  as 
wages,  the  court  found  that  there  is  doe  each 
of  the  several  claimants  a  sum  as  the  penalty 
provided  by  the  act  for  the  nonpayment  ^ 
wages.  The  aggregate  of  the  sums  found 
due  as  wages  is  $372,  and  the  aggregate 
found  due  as  penalties  Is  $532,  making  a  to- 
tal of  $904,  for  which  total  amount  judgment 
was  entered  against  defendants.  There  is  no 
controversy  as  to  the  $372  due  the  several 
claimants  as  wages.  The  only  question  raised 
by  appellants  la  as  to  re^Mmdent'a  right,  un- 
der the  pleadings  and  the  findings,  to  the  $532 
found  to  be  doe  as  penalties  under  the  stat- 
ute. 

The  coraplaint  does  not  allege  nor  does  the 
court  find  that  the  men  were  hired  in  Cali- 
fornia, or  that  th^  quit  or  were  discharged 
therein,  or  that  they  performed  their  work  or 
were  to  receive  their  wages  in  this  state.  In- 
deed, the  pleadings  and  findings  are  wh<^ 
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Digitized  by  Google 


CiL)  KLAFPKI  v. 

an 

■ilent  u  to  the  place  where  the  services  were 

contracted  for  or  where  they  were  performed 
or  were  payable,  or  where  the  men  qalt  their 
wort.  For  ai^ht  that  appears  on  the  face  of 
tbe  judgment  roll,  which  Is  all  we  have  before 
ua,  the  contract, for  services  may  have  beoi 
made  and  the  work  all.  performed  and  made 
payable  in  some  foreign  state  or  coimtry. 
Appellants  therefore  make  the  point  that  so 
mach  of  the  judgment  as  Is  made  up  of  the 
amonnt  found  due  aa  p^altles  finds  no  sup- 
port in  either  the  ownplalnt  or  the  findings. 
Utieix  daim  is  that  the  right  to  the  penalties 
is  purely  statutory,  and  that  therefore  the 
plaintiff  must  allege  and  prove  that  the  serv- 
ices were  contracted  for,  or  were  p^ormed 
•in,  or  at  least  were  payable  In,  this  state,  or. 
If  th^  were  not,  that  they  were  contracted 
for  or  were  payable  in  or  were  performed 
within  some  state  or  country  that  has  adopt- 
ed a  statute  similar  to  that  of  this  state — a 
statute  giving  a  penalty  to  wage-earners  for 
nonpayment  of  their  wages  when  due.  The 
record  before  as  constrains  us  to  bold  with 
appellantB  In  this  contention. 

The  only  retries  that  respondent  voudi- 
aafes  to  appellants'  contention  are:  (1)  The 
penalty  allowed  by  our  statute  for  nwpay- 
ment  of  wages  pertains,  not  to  the  substan- 
tive right  of  the  wage-earner,  but  to  the  rem- 
edy afforded  htm  in  an  actlwi  to  recover  his 
unpaid  wages;  therefore,  so  It  is  argued,  the 
law  of  the  fomm  controls,  regardless  of  where 
the  Contract  may  have  been  made,  or  where 
the  wages  were  earned,  or  where  made  pay- 
aUe;  (2)  in  any  event  there  ia  a  prima  fade 
presumption  that  the  law  of  the  place  where 
the  wages  were  contracted  for,  or  where  they 
were  earned  or  made  payable,  is  the  same  as 
the  law  of  this  state.  In  our  opinion  neither 
oC  these  points  is  tenable. 

True  it  is  that,  though  the  substantive 
rights  of  parties  are  governed  by  the  lex  loci, 
it  Is  the  lex  fori  or  law  of  tne  forum  that 
governs  as  to  the  appropriate  remedy  to  be 
afforded  a  suitor  for  the  enforcemmt  or  pro- 
tection of  his  right  or  for  the  redress  or  pre- 
voitlon  of  a  wrong  done  or  threatened  him. 
It  is  often  difficult  to  discern  whether  a  par- 
ticular Inquiry  relates  to  the  remedy  (nr  to  a 
substantive  right  But,  difficult  as  the  ques- 
tion may  be,  the  wrong  inflicted  or  the  xigbt 
Invaded,  on  which  the  action  Is  based,  must 
never  be  confused  with  the  redress  which  the 
law  affords.  It  is  said  In  Dorr  Cattle  Ck>,  v. 
Des  Moines  Nat  Bank,  127  lowaj  153,  98  N. 
W.  918, 4  Ann.  Gas.  619,  that  where  the  plain- 
tiff sues  for  tbe  redress  of  a  wrong,  "tbe  act 
ccmidained  of  la  always  to  be  diagnosed  In 
the  lighp  of  tbe  law  of  the  place  where  commit- 
ted, and  Ut  eharacter  determined  according  to 
that  law;  bat  tbe  particular  kind  of  and  the 
«ctent  of  the  remMy  to  be  applied  necessari- 
ly depends  <»i  the  nott<ms  ot  justice  enter- 
tiUned  by  the  forum  by  wbidb  It  Is  to  be  ad- 
mlnlstned."   (Italics  ours.) 
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In  the  Instant  case  there  not  cmly  la  a 
breach  of  CMitract— a  breach  of  defendants^ 
agreemait  to  pay  the  wages  when  due— -bat 
over  and  bey<Mid  this  mere  breach  of  contract 
there  Is  sonlething  that  by  tbe  statute  of  this 
state,  is  made  an  actionable  wrong — a  wrong 
visited  by  the  prescribed  statutory  poialty. 
That  wrong  is  the  continuance  of  the  emiHoy- 
er's  breach  of  his  contract  to  pay  the  wages 
when  due.  In  actlonB  of  this  character  the 
plaintiff  sues  to  recover,  not  only  the  wages 
due  him  under  his  contract  with  bis  employ- 
er, but  also  the  penalty  that  the  statute  al- 
lows him  because  his  emi^oyer,  in  addition  to 
breaching  his  contract  has  done  him  a  fur- 
ther wrong — a  wrong  draiounced  by  the  stat- 
ute, namely,  the  withholding  of  the  wages  for 
a  greater  period  than  five  days  after  they  be- 
come due.  This  wrong,  In  the  language  of  the 
above  excerpt  from  the  opinion  of  the  Iowa 
court  Is  "to  be  diagnosed  in  the  light  of  the 
law  of  the  place  where  committed,  and  Its 
character  determined  according  to  that  law." 
That  is,  the  character  of  the  act  of  withhold- 
ing iMyment  of  the  wages  for  more  than  five 
days  Is  to  be  determined  the  law  of  the 
place  where  the  act  Is  committed,  or,  at  any 
rate,  according  to  the  law  of  the  place  where 
the  ccmtract  of  employment  was  made;  and 
therefore  whether  the  act  complained  of — 
the  act  of  withholding  tbe  wages  fw  more 
than  the  five  days — Is  in  and  of  Its^,  and 
aside  from  the  mere  breach  of  the  employ- 
er's agreement  to  pay  for  the  work,  an  action- 
able wrong,  to  be  redressed  by  the  recovery 
of  a  penalty,  dq>ends  upon  the  law  of  the 
[dace  where  tbe  work  was  contracted  for  or 
where  It  was  made  payable,  or  possibly,  upon 
the  law  of  the  place  where  the  work  was  per- 
formed, or  where  the  employee  quit  or  was 
dlsdiarged.  We  are  not  to  be  craitfdered  as 
det^mlnlng  whldi  one  of  these  things  It  is 
that  brings  a  case  within  the  provisions  of 
our  statute  and  impresses  tbe  act  of  with- 
holding' the  wage  with  the  character  of  an 
actionable  wrtmg  for  which  the  praalty  pre- 
scribed by  our  statute  may  be  recovered. 
What  we  do  say  is  that  under  our  statute 
some  one  at  least  of  these  things  must  have 
occurred  In  this  state  in  order  to  stamp  tba 
character  of  an  actionable  wrong  up(m  the 
mere  act  of  continuing  the  nonpayment  of  the 
wage  for  more  than  five  days  afta  it  becomes 
dne  and  payable;  and  tills  actionable  wrong 
Is  the  basts  of  a  right  of  action  that  is  addl- 
tlMial  to  tbe  wage-earner's  right  of  action  to 
recover  tbe  wages  due  under  bis  contract  So 
that  tbe  ri^t  to  the  penalty  la  baaed  upon  an 
additional  snbstantive  right  created  biy  stat- 
ute. 

C2]  The  penalty  provided  by  tbe  statute 
does,  It  is  true,  appertain  to  tbe  remedy.  But 
this  Is  no  nMH«  than  to  say  that  tbe  statute 
affords  tbe  mployee  two  remedtesi  eadi  of 
which  is  for  the  vindication  ot  a  separata 
and  distinct  snbstautlva  right;  that  ia,  tbera 
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Is  first  tbe  common-law  remedy  for  breach  of 
the  employer's  contract  to  pay  the  agreed 
wage  wnen  due,  viz.  the  recovery  of  the  wages 
dne  under  the  contract  of  enqiloyment ;  and 
there  Is  also  the  statutory  remedy  for  the  vin- 
dication of  the  statutory  wrong,  viz.  the  pen- 
alty allowed  the  employee  for  withholding 
his  wages  for  more  than  the  Ave  days.  But 
each  of  these  remedlu  appertains  to  Its  own 
separate  and  tndqiendait  saDstantive  right. 

The  altnation  la  not  like  that  where  the 
statute  ranpowers  the  conit  to  impose  treble 
damages  when  a  tenant  ctHnmlts  waste  or  in 
cases  of  forcible  entry  or  nnlawfal  detainer. 
In  those  cases  tin  statute  glTes  treble  dam- 
ages tor  the  one  wrongful  act— the  one  and 
tmly  wrmigfal  act  complained  on  In  the  com- 
plaint, namely,  the  toiant's  wasce.  w  his  un- 
lawful detainer,  or  the  forcible  entry,  as  the 
case  may.  be.  In  tbat  class  of  cases  there  Is 
but  cue  BubstantlTe  right  that  has  been  ln< 
vaded,  and  the  treble  damages  allowed  for 
the  invaBion  ot  that  right  obviously  potaln  to 
the  remedy  only.  But  In  cases  arising  under 
the  act  of  1911  there  are  two  substantive 
rights.  There  is  the  emidoyee's  oiHnmon-Iaw 
rit^t  to  the  wages  earned  by  him  under  bis 
contract  ot  employment;  and  there  is  also  the 
«aq;>Ioyee*s  statutory  rig^t  to  the  unearned 
wages  which  the  statute  awards  him  as  a 
poial^  for  his  employer's  conduct  In  continu- 
ing to  withhold  his  earned  wages  after  they 
are  due.  So  also  there  are  two  separate  and 
Independent  wrongs.  There  Is  the  wnmgful 
violation  of  the  employee's  r^ht  to  recdve, 
when  due,  the  wages  earned  by  him:  and 
there  is  also  the  statutory  wrong,  visited  by 
the  imposition  of  a  penal^,  which  cwiststs  In 
the  cimtinued  withholding  of  the  wages  after 
tiie  expiration  of  the  Ave  days.  To  quote 
again  from  the  Iowa  case: 

"The  nature  and  extent  of  the  wrong,  every- 
thing relating  to  its  essence,  is  one  thing;  the 
consequences  which  naturally  flow  from  it  quite 
another.  The  right  of  recovery  depends  on  the 
former;  the  remedy  to  be  applied,  and  its  ex- 
tent, upon  the  latter." 

The  case  of  Louisiana  &  N.  W.  Ry.  Co.  t. 
Phelps,  70  Ark.  17,  65  S.  W.  709,  Is  directly  In 
point.  There  the  plaintiff  brought  an  action 
In  one  of  the  Arkansas  courts  to  recover  wag- 
es dne  him  and  likewise  the  penalty  allowed 
by  the  Arkansas  statute  for  nonpayment  of 
wages.  Be  bad  been  employed  in  LAuIslana 
and  was  discharged  In  that  state.  The  Su- 
preme Court  of  Arkansas  held  that  plaintiff's 
right  of  action  for  any  penalty  for  withhold- 
ing payment  of  his  wages  accrued  to  him  by 
virtue  of  his  contract  of  employm»it  and  his 
discharge  from  defendant's  service,  and  that 
therefore  his  right  thereto.  If  any  he  had,  de- 
pended upon  the  laws  of  Louisiana,  where 
those  acte  occurred,  and  not  upon  the  law  of 
Arkansas,  where  the  action  was  bnnuAt. 


[3]  Equally  untenable  Is  respcmdent's  claim 
that,  regardless  of  where  the  services  may 
have  been  contracted  for  or  where  the  claim- 
ants may  have  been  dtsdiaized,  it  wlU  be 
presumed,  until  the  contrary  Is  shown,  that 
Uie  law  of  that  place,  whenever  it  may  be,  la 
the  same  as  that  of  this  state.  Without 
doubtf  it  is  the  estebllshed  rule  In  this  state 
that,  In  the  absence  of  proof  to  the  contrary, 
the  law  of  another  steto  will  tw  presumed  to 
be  the  same  as  our  own;  and  this  presump- 
tion extends  to  stetutory  as  well  as  the  com- 
mtm  law.  OavaUaro  t.  Texas,  etc..  By.  Oa^ 
110  CaL  848,  867.  42  Pae.  918,  62  Am.  St.  Rept 
94.  But  to  thla  rule  there  la  a  gaiwally  rec- 
ognized exertion,  which  Is  that  8u<^  i«e> 
sumptUn  ot  similarity  of  stetutory  enactment 
will  not  be  indulged  where,  as  here,  the  law 
of  the  forum  imposes  a  penalty.  Louisiana 
&  N.  W.  By.  Co,  T.  Phelps,  supra;  Oiider  ▼. 
DrlveTj  46  Ark,  00;  Bird  v.  Olmstead  (Tom. 
Ch.  App.)  53  S.  W.  978;  Charoberlayne  on  Ehri- 
dence,  vol.  2,  |  1213 ;  22  Corp.  Jnr.  163.  See, 
also,  Bfyers  t.  Chicago,  etc.,  R,  Oo.,  00  Hlna. 
476,  72  N.  W.  694.  65  Am.  St  Rep.  579. 

[4]  Since  there  is  no  atteck  upon  those  find- 
ings whl(^  show  that  plaintiff  is  entitled  to 
a  Judgment  for  the  amount  of  the  wages  ac- 
tually earned  by  the  claimants,  the  sum  of 
f372,  there  Is  no  necessity  for  a  retrial  of  • 
any  of  the  Issues  upon  which  those  findings 
are  based.  Indeed,  there  seems  to  be  no  ne- 
cessity for  a  retrial  of  any  of  the  Issues  up<m 
which  the  case  already  has  been  tried.  The 
court  has  made  findings  upon  those  iKsues, 
and  there  Is  no  pretense  that  any  finding  is 
not  sustained  by  the  evidence.  The  only  is- 
sue upon  wbtdi  there  seems  to  be  any  occa- 
sion for  a  trial,  on  the  going  down  of  the  re- 
mittitur. Is  the  issue  that  may  tte  tendered  by 
such  amendment  to  the  complaint  as  plaintiff 
may  make  in  order  that  It  shall  appear  that 
the  case  Is  within  the  California  statute  or 
within  a  similar  statute  of  some  other  state 
or  country.  Though  the  retrial  should  be 
thus  limited,  and  though  plaintiff  unquestion- 
ably is  entitled,  under  the  uncontested  find- 
ings, to  a  Judgmoit  for  $372,  we  tbtnk  It  bet- 
ter to  reverse  the  Judgment  In  toto,  since  it 
is  for  one  lump  sum. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  permit  plaintiff,  if  he  be  so  advised,  to 
amend  his  oonyylalnt  by  allying  any  fact  or 
facts  showing  that  his  right  to  recover  pen- 
alties for  nonpayment  of  the  wages  is  deriv- 
able from  the  stetute  of  this  state  or  is  afford- 
ed falm  by  some  similar  statutory  provlskm  In 
the  enactments  of  some  other  stete  or  coun- 
try, and  the  court  Is  directed  to  try  the  Issue 
or  Issues  thus  tendered  by  such  ameadmeat. 
If  any  there  be. 

We  amcor:  WORKS,  J. ;  OBAIG,  J. 
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HAYNES  V.  DOXIE.    (Civ.  3447.) 

(IMstrlet  Court  of  Appeal,  Second  District,  Di- 
vision 1,  California.  March  29,  1921.) 

Highways  «=>I79— Plaintiff  runnlna  Into  ua- 
lighted  truck  stopped  In  the  middle  of  high- 
way OR  dark  night  held  not  contrlbutorlly  neg- 
ligent. 

Where  defendant,  on  a  dark  and  rainy  night, 
■topped  his  motor  truck  in  the  middle  of  the 
read  for  the  porpose  of  placios  lights  thereon, 
•nd  plaintiff,  operating  an  antomobUe  ran  in- 
to tile  nnligtated  rear  end  of  the  tmcfc,  sos- 
taining  damages,  that  plaintiff  was  not 

■hown  to  have  been  operating  his  aatomolHle  at 
a  speed  which  amounted  to  contributor;  neg- 
ligence as  a  matter  of  law  hj  the  fact  that,  on 
account  of  the  darkness  and  rain,  and  the  slip- 
pery condition  of  the  road,  he  did  not  see  the 
truck  until  be  was  within  25  or  30  feet  from  it, 
when  it  was  too  late  to  stop;  it  not  appearing 
that  plaintiff  was  running  at  a  rate  of  over  30 
milea  per  hour. 

Appeal  from  Superior  Court,  Los  Angeles 
Conntjr ;  Buss  Avery,  Judg& 

Action  by  Robert  E.  Haynes  against  O.  W. 
Doxie.  From  Judginent  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

Tboe.  C.  Rld^ay,  of  Los  Angeles,  for  ai>- 
pellant 

C.  W.  Hall,  of  Los  Angeles,  for  respondent. 

CONREY,  P.  J.  In  this  action  the  i^ln- 
tiff  recovered  Judgment  against  the  defend- 
ant In  a  sum  allowed  as  damages  for  injuries 
to  plaintiETs  automobile,  which  injuries  were 
caused  by  negligence  of  the  defendant  result- 
ing from  a  collision  between  plaintiff's  auto- 
mobile and  a  truck  operated  by  the  defend- 
ant The  defaidant  appeals  fnnn  the  Jndg- 
taeat. 

On  the  evming  of  February  20,  1920,  after 
nndown,  and  at  about  the  hour  of  6  o'clock, 
darkness  having  set  In,  and  at  a  time  when 
there  was  a  steady  downpour  of  ^aln,  the  de- 
ftedant,  while  operating  a  motor  truck  head- 
ed In  a  westerly  direction  on  WUshire  boule- 
vard, in  the  county  of  Los  Angeles,  stopped 
his  truck  at  or  near  the  middle  of  the  road 
for  the  purpose  of  placing  lights  oa  the  trut^ 
Tttts  left  the  trudc  standing  in  the  street 
without  lights,  and  the  defendant  did  not 
have  a  lighted  lantern,  or  a  light  of  any  de- 
scription, upon  the  rear  end  of  the  truck  at 
the  time  when  It  was  struck  by  plaintHTs  au- 
tomobile, as  hereinafter  stated. 

In  addition  to  the  foregoing  facts,  the 
court  found  that  at  said  time  the  i^intiff 
was  driving  an  automobile  In  a  westerly  di- 
rection, on  the  northerly  side  of,  and  near  the 
center  of,  the  road;  that  at  said  time  the 
plaintiff  was  driving  at  the  rate  of  18  miles 
per  hour,  and  was  unable  to,  and  did  not, 
see  said  motor  truck  until  he  was  25  or  30 
feet  from  the  rear  aid  of  the  truck ;  that  the 
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plaintiff,  while  driving  as  aforesaid,  ran  Into 
and  collided  with  the  rear  end  of  the  truck; 
that  the  direct  and  proximate  cause  of  the 
collision,  and  of  the  damage  suffered  by 
plaintiff's  automobile,  was  the  negligence  and 
carelessness  of  the  defendant  in  stopping  bis 
truck  In  such  a  position  that  its  left,  or  south, 
wheels  were  in  the  middle  of  said  WUshire 
boulevard,  and  also  the  fact  that,  as  plain- 
tiff's automobile  approached  the  rear  of  said 
truck,  defendant  was  standing  to  the  left  or 
southerly  side  of  said  truck,  and  shouted  at 
plaintiff,  which  caused  plaintiff  to  attempt 
to  pass  to  the  right  of  said  truck,  and  that 
but  for  defendant's  act  In  shouting  at  plain* 
tiff,  he  might  have  turned  to  the  left,  and 
avoided  a  collision  with  the  truck ;  that  the 
direct  and  proximate  cause  of  the  collision 
between  plaintiff's  automobile  and  the  truck 
was  the  n^ligeuce  and  carelessness  of  the 
defendant  In  not  stopping  his  truck  near  the 
edge  of  the  Iwulevard,  as  required  by  the 
Vehicle  Act  of  the  state  of  Callfomla  (St 
1019,  p.  191),  and  because  of  the  unusual 
darkness  and  rain,  and  also  because  of  the 
fact  that  defendant,  by  shouting,  caused 
plaintiff  to  attempt  to  pass  said  truck  on  the 
right,  thereby  striking  the  rear  of  the  truck; 
that  the  coIU^on  occurred  without  fault  on 
the  part  of  plaintiff;  that  it  is  not  true  that 
plaintiff  did  uot  exercise  ordinary  care  or 
caution  or  prudence  to  avoid  the  collision* 
and  it  is  not  true  that  ^e  damages  sustained 
by  plaintiff  were  either  directly  or  proximate- 
ly contributed  to  or  caused  by  the  fault  or 
carelessness  or  negligence  of  the  plaintiff; 
and  it  is  not  true  that  plaintiff  operated  bis 
automobile  n^ligaitly  or  carelessly,  or  at  a 
reckless  or  excessive  rate  of  speed,  or  at  the 
rate  of  35  or  40  miles  per  hour,  or  that,  by 
any  fault  or  n^llgmce  of  the  plaintiff,  he 
caused  his  automobile  to  collide  with  the 
truck;  that  WUshire  boulevard  Is  a  county 
boulevard '  outside  of  the  dty  of  Los  Ange- 
les; tbat  the  boulevard  extends  about  one- 
half  nrUe  In  an  easterly  and  about  a  half 
mUe  in  a  westerly  direction  from  the  place 
of  the  accident  without  Intersecting  any 
highway  or  railroad  crossing,  and  is  level  fat 
that  distance  in  both  directions  from  thu 
place  of  the  accident,  all  <^  which  facta 
were  within  the  knowledge  of  both  parties 
prior  to  and  at  the  time  of  the  accident 

Hie  cwtentlons  of  appellant  as  stated  by 
his  couusd,  are  as  follows:  (1)  That  the 
plaintiff  was  guUty  of  contributory  n^li- 
gence  both  upon  the  evidence  and  the  findings 
of  fact;  (2)  that  plalntiCTs  negligence  was 
contributory  negUgence  as  a  matter  of  law ; 
(3)  that  the  court  erred  In  finding  tbat  a 
shout  of  warning  was  negUgence  on  the  part 
of  the  defendant;  (4)  that  the  findings  are 
inconsistent,  and  do  iu>t  support  the  conclu- 
sions  of  law. 

The  points  above  stated  ImpUedly  concede 
negUgence  on  the  part  of  the  defendant 
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From  tb9  facts  proved  and  found.  It  seems 
(dear  tliat  the  aoddent  was  caused  by  negli- 
geuce  of  the  defendant,  and  that  there  la  no 
defense  to  the  action  unless  the  plaintiff  was 
guilty  of  negUgence  whidi  directly  and  proxi* 
mately  ctmtrlbuted  to  and  caused  the  colU^on 
and  damage. 

In  support  of  the  dalm  that  plaintiff  was 
guilty  of  negligence,  depoidence  is  placed  up- 
on  the  testimony  ot  plaintiff  wherein  he  stat- 
ed that  it  was  dark  and  rainy;  that  his  wind 
dileld  was  wet.  and  was  ftilrly  hard  to  see 
through;  that  It  was  slightly  down  grade 
there,  and  the  road  was  slippery,  and  the  car 
more  or  less  inclined  to  skid;  that  plaintiff 
did  not  see  the  truck  until  he  was  within  26 
or  SO  feet  from  it  On  these  facts  we  are 
asked  to  declare  it  to  be  the  rule  that  it  is 
negligence  for  the  driver  of  an  automobile 
to  drive  on  the  highway  on  a  dark  night  at 
such  a  rate  of  speed  that  be  cannot  avoid 
objects  after  they  come  within  the  area  light- 
ed by  bis  lights.  The  principal  decisions  re- 
lied upon  are  dted  in  Ham  v.  County  of  Los 
Angeles,  1S9  Pac.  462,  a  recent  dedslon  ren- 
dered hy  dlTtBl<»]i  2  of  this  court  The  court 
then  said: 

are  not  prepared  to  say  that  negligence 
may  not  be  predicated  at  a  piatter  of  law.  Ir- 
respective of  any  i>ositive  law  as  to  speed 
limits,  where  an  antomobile  is  belos  driven 
in  the  night  on  any  part  of  the  highway,  and 
where  the  driver  is  dependent  upon  the  lights 
of  bis  EQacbine  for  knowledge  of  the  condition 
of  the  road  and  the  traffic  upon  it,  and  runs  into 
an  obstruction,  if  he  drives  at  a  rate  of  speed 
wliich  will  not  permit  him  to  stop  or  slow  up 
within  the  radius  illuminated  by  his  lights,  and 
the  acddent  is  proximately  caused  thereby." 

The  flict  that  reqxmdent  waa  not  able-  to 
see,  and  did  not  see,  the  nnllghted  trut^  un- 
til ha  was  within  25  or  80  feet  of  the  same 
does  not  fully  eatabllsh  the  fiicts  necessary 
to  give  appellant  the  benefit  of  the  rule  above 
stated.  Notwithstanding  the  facts  stated,  It 
may  also  be  true  that  If  the  tnick  had  been 
lifted,  as  required  by  law,  plaintiff  would 
have  been  able  to  see  It,  and  would  have  seen 
It,  while  at  a  distance  great  enough  to  enable 
him  to  atop  his  automobile,  and  avoid  the 
collision.  The  condition  of  the  road,  as  to  its 
(^lenness  and  the  distance  to  any  point  of  in- 
tersection or  any  railroad  crosstng,  was 
known  to  both  parties,  and  the  plaintiff  was 
entitled  to  jHTOceed  at  a  rate  reasonable  un- 
der those  c<mdltl(ms,  and  not  exceeding  80 
miles  per  hour.  Our  ccaicluslon  is  that  the 
plaintiff  was  not  guilty  ot  negligrace  In  op- 
erating his  automobile  at  tiie  speed  at  which 
he  was  traveling  at  the  time  of  the  accident. 
It  Is  not  claimed  that  he  was  guilty  of  any 
other  negligence.  This  being  so.  the  third 
point  above  stated  becomes  immaterial. 

We  have  given  consideration  to  the  con- 
tention that  the  findings  are  Incondstent,  and 
do  not  sTipport  the  conclusions  of  law.  These 


dalmed  Inconsistencies  rdato  to  findings  de- 
fining the  portions  ct  the  trw^  and  the  auto- 
mobile on  the  street,  and  several  atatonenta 
In  the  findings  defining  acts  of  negligence  of 
whldi  the  defendant  was  gull^.  The  deci- 
sion herein  Is  not  dependoit  upon  the  qiies- 
tliHi  of  whether  or  not  the  truck  was  left 
standing  on  the  left  aide  of  the  roadway.  As- 
suming that  it  was  at  the  right  the  middle 
of  the  road.  It  remains  true  that  the  trudk 
waa  wrongi^iUy  allowed  to  stand  unllghted 
in  the  path  of  road  trav^  and  under  condl- 
tlona  llk^  to  cause  injuiy  to  persons  law- 
fully traveling  oa  the  hiiihway.  It  was  tha 
duty  of  defendant  to  operate  his  truck— 

"in  a  carefDl  manner,  with  due  regard  for  the 
safety  and  convenience  of  pedestriana  and  of 
all  other  Tehlcles  or  traffic  upon  such  Ughway." 
Vehicle  Act.  {  20(a):  Stats.  1919,  p.  215. 

The  finding  whldi  refers  to  the  act  of  de- 
fendant In  shouting  at  the  plaintiff,  and  the 
effect  thereof  under  the  circumstances  stated, 
was  material  only  for  the  purpose  of  deter- 
mining whether  plaintiff's  negligeace,  If  be 
waa  negligent,  waa  the  proximate  cause  ot 
the  collision.  Since  It  has  been  determined 
herein  that  n^igence  of  the  plaintiff  Is  not 
established,  the  incidental  question  pml- 
mate  cause  becomes  unimportant 

The  judgment  is  affirmed. 

We  concur:   SHAW,  J.;  JAMBS,  J.  / 


(52  Cat.  App.  m 

PEOPLE  V.  QOSCINSKY.    (Cr.  946.) 

(District  Court  of  Appeal.  First  District,  Divi- 
sion 1,  California.   March  25.  1021.) 

1.  ladletmeat  ami  lafermatlon  «s>81<3)— Mis- 
take i«  defaadaat'a  aildille  laltlal,  iNiaiatarlaL 

That  an  Information  makes  a  mistake  in  or 
omits  defendant's  middle  initial  or  name  is  im- 
material; the  law  recogniaing  only  one  Cbria- 
tian  name.  ' 

2.  Criminal  law  167(4)— Failsre  to  ohas** 
aame,  on  defeadaafs  trsa  sane  apM>rint 

during  trial,  iiarmleas, 
Bven  if.  on  It  appearing,  during  the  trial 
of  one  whose  name  was  given  In  the  informa- 
tion as  "A.  G.t"  and  who  when  arraigBed  stat- 
ed that  that  was  his  true  name,  that  the  "A.** 
stood  for  "Alfred,"  the  subsequent  proceed- 
ing ought  to  have  been  conducted  in  that  name, 
in  compliance  with  Pen.  Code,  §|  953,  950, 
failure  so  to  do  was  a  mere  error  of  procedure, 
and  in  a  matter  of  form,  not  tending  to  preju- 
dice substantial  rights. 

3.  Criminal  law  ^1032(5),  1167(1)— Defoatf- 
ant  oaanot  complain  of  fallnre  of  Infomatlea 
to  state  county  of  offense  where  ae  demurrer 
and  omission  harmless. 

Defendant  may  sot  complabi  tiiat  the  infor- 
mation was  defective  because  not  stating  the 
county  where  tbe  offense  was  committed,  he 
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not  baving  spedallj  demtured  a*  he  micht  on 
that  accooDt,  and  the  evideoce  showing  sach 
countr,  and  be  not  having  been  hampered  In 
his  defeoBe  or  mffered  any  injury  thronj^  the 

omission. 

4.  Physldant  and  surgewis  ^»6(I0)— Defend- 
aat  has  burden  of  proving  possession  of  II- 
eensa  to  practice. 

A  phyeician  prosecuted  for  practictog  with- 
out a  license  has  the  burden  of  proving  that  he 
had  one,  a  matter  peculiarly  within  his  own 
knowledge. 

5.  Physicians  and  snrgeons  4=96(11)— Daf end- 
ufs  possession  of  a  llonsa  MA  iiRder  ttaa 
evidence  a  Jury  question. 

Whether  a  physician,  prosecuted  for  prac- 
ticing without  a  license  or  certificate,  had  one, 
MO,  nnder  the  conflicting  evidence,  a  ques- 
tfon  for  the  }mj. 

6.  Criminal  law  «s»M59(3)— Jury's  datermlna* 
tlon  of  fact  oa  oonfliotiag  evidence  binding 

appeal. 

The  Jury's  determination,  on  conflictinc  evi- 
dence, of  a  question  of  fact,  ia  Wniiing  tta  the 
appellate  court. 

7.  Crimiaal  law  «=>!  184— Appellate  court  will 
Modify  Judgment  imposing  exoessive  alterna- 
tive imprisonment. 

Judgment  for  practicing  medicine  without 
a  license  imposing  in  case  of  nonpayment  of 
fine  alternative  imprisonment  for  a  period  in 
excess  of  the  maximum  time  by  which  the  of- 
fense IS  punishable  under  Medical  Practice  Act, 
la  contravention  of  Pen,  Code,  |  1205,  is  not 
on  that  account  v(dd,  bnt  merely  erroneoos,  so 
that  the  appellate  court  will,  nndei  authority 
of  section  1260,  modify  it. 

Appeal  from  Saperlor  Ooart,  Moatenff 
County;  J.  A.  Bardin,  Judge. 

A.  G.  Gosdnaky  was  convicted  of  practic- 
ing medicine  without  a  llcenBe,  and  appeals. 
Afflnned. 

F.  P.  VOiz,  of  Salinas,  for  appellant 
n.  S.  Webb,  Atty.  Gen.,  and  Jobn  H.  Rlor- 
dan,  Deputy  Atty.  Gen.,  for  tbe  People. 

KERRIGAN,  J.  This  is  an  appeal  from 
the  judgment  and  from  an  order  denying  a 
motion  for  a  new  trial  in  a  criminal  prose- 
cution wherdn  tbe  defendant  and  appellant 
was  charged  with  the  offense  of  practicing  a 
system  and  mode  of  treating  the  sick  and 
afflicted  without  having  at  the  time  of  so 
doing  a  valid,  unrevoked  certificate  from  the 
board  of  medical  examiners  of  the  state  of 
Califoruia. 

The  Information  charged  the  defendant 
by  the  name  of  A.  Q.  Gosdnsky,  and  upon 
arraignment  the  defendant  stated  his  name 
to  be  A.  C.  Goaclnsky,  and  thereafter  the  pro* 
ceediDgs  were  conducted  in  that  name;  but 
during  the  trial,  when  called  and  examined 
as  a  witness  the  defendant  gave  his  name  aa 
Alfred   C.   Goaclnsky.     However,   the  pro- 


ceedings continued  In  the  name  j^ven  by  tbe 
defendant  upon  his  arraignment 

[1,2]  The  law  recognizes  only  one  Chris- 
tian name;  and  It  has  been  often  held  that 
a  mistake  In  or  omission  of  a  middle  initial 
or  name  Is  Immaterial ;  but  there  Is  a  conflict 
in  the  authorities  as  to  the  sufficiency  of  the 
use  of  Inlttala  in  lieu  of  the  glv^  name.  29 
Gyc.  265,  269.  Aiming  that  from  the  time 
when  it  appeared  that  the  letter  **A."  in  the 
defendant's  n^me  as  gXrm  by  him  stood  for 
"Alfred"  the  snbsequrait  proceedlnga  ought 
to  have  been  conducted  in  that  name,  and  the 
initial  "A."  discarded,  in  compliance  with 
sections  953  and  959  of  the  Penal  Code,  the 
neglect  to  do  so  was  at  most  a  mere  error  of 
procedure,  and  In  a  matter  of  form,  which 
did  not  tend  to  prejudice  the  substantial 
rights  of  the  defendant  He  had  himself 
stated  on  his  arral^ment  that  his  tme  name 
was  A.  0:  Gosdnsky,  and  the  fact  that  the 
name  thus  given  wfui  used  tiiroui^iout  th9 
remainder  of  tbe  proceedings  in  no  way  ln^>- 
fered  with  his  defoise  to  tbe  charge,  and 
It  will  hardly  be  contended  by  the  most 
zealous  champion  of  the  defendant's  rii^ts 
that  the  iKnlssion  or  defect  connilained  of  la 
this  case  resulted  in  a  nUacarrlage  of  Justioa, 

[3]  The  point  that  the  information  was  de- 
fective In  not  stating  the  county  in  which  the 
offense  was  committed  may  also  be  dis- 
missed with  the  coxom«t  that  the  evidence 
showed  where  it  was  committed — U  e.,  where 
the  defmdant  resided  and  practiced  medicine 
—and  certain  It  Is  that  the  defendant  suffered 
no  Injury  and  vbb  not  hampered  In  his  de- 
fense on  account  of  this  omission.  It  may 
also  be  remariced  that  he  could  have  qiecial- 
ly  demurred  to  the  infonnation  upon  this 
ground,  and  neglected  to  do  so. 

[4]  The  court  Instructed  the  Jury  In  part 
as  follows: 

"Yon  are  Instructed  that  It  Is  not  necessary 
for  the  people  to  prove  that  the  defendant  did 
not  have  a  license.  Whether  the  defendant  has 
or  has  not,  or  has  had,  a  license  is  a  matter  pe- 
culiarly within  bis  own  knowledge.  The  bur- 
den is  therefore  upon  him  to  prove  that  he  has 
or  has  bad  a  license  if  be  seeks  to  make  the 
possession  of  a  license  a  defense." 

A  similar  Instruction  was  given  and  sus- 
tained In  the  cases  of  People  v.  Boo  Doo 
Hong,  122  Cal.  606,  65  Pac.  402,  and  People 
V,  T.  Wah  HIng,  190  Pac.  662.  The  Instruc- 
tion correctly  announced  the  law  on  the  sub- 
ject, and  the  court  therefore  committed  no 
error  in  bo  directing  the  Jury, 

[5,  6]  The  evidence  supports  tbe  verdict. 
The  prosecution  Introduced  evidence  tending 
to  show  that  the  defendant  was  engaged  In 
the  county  of  Monterey  In  the  practice  of 
medicine  and  surgery,  and  then  rested,  where- 
upon the  defendant  took  the  stand  and  testi- 
fied that  a  license  was  issued  to  him  in  the 
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year  18&4  by  the  board  of  medical  examiners 
of  the  state  of  CallforDla  entitling  him  to 
practice  medldne,  and  that  such  license  was 
destroyed  during  the  fire  In  San  Francisco  in 
the  year  1006.  He  also  testifled  that  in  the 
year  1898  he  practiced  In  the  office  of  Dr. 
Herbert  W.  SchiUtJ!,  and  that  dnrlng  that 
Hme  bis  certificate  bung  on  the  wall  In  Dr. 
Schultz's  surgical  room  above  the  X-ray  ap- 
paratus. Dr.  Sohnlts,  however,  toob  the 
witness  stand  in  rebuttal,  and  testified  that, 
while  the  defendant  bad  been  associated  with 
him  In  hl3  office  as  stated,  be  had  never  seen 
a  certificate  or  what  purported  to  be  a  certif- 
icate or  license  of  any  kind  entitling  defend- 
ant  as  a  physician  and  surgecm  to  practice 
in  this  state.  All  qnestions  of  fact  are  for 
the  Jury,  as  also  the  question  of  the  credibil- 
ity of  witnesses.  It  Is  quite  apparent  that 
the  Jury  discredited  the  defendant's  testi- 
mony that  he  had  been  granted  a  license  to 
practice  medldne  and  surgery  in  the  state  of 
California,  and  its  determination  of  this  fact 
is  binding  upon  an  appellate  court. 

[7]  The  Medical  Practice  Act  provides  as  & 
penalty  for  tbe  violation  of  any  of  its  pro- 
visions a  fine  of  not  less  than  $100  nor  more 
than  $600.  or  Imprisonment ,  for  a  terra  of 
not  less  than  60  days  nor  more  than  ISO  days, 
or  by  twth  such  fine  and  imprisonment.  Stats. 
1917.  p.  115,  {  24.  Tbe  judgment  in  this  case 
provides  that  the  defendant  shall  pay  a  fine 
of  $600,  and  In  default  of  payment  that  be  be 
imprisoned  In  the  county  Jail  one  day  for 
each  $2  of  the  fine.  It  Is  contended  that  the 
Judgment  Is  void  for  tbe  alleged  reason  that 
it  requires  tliat  the  defendant  be  Imprisoned, 
In  default  of  payment  of  the  whole  of  tbe 
fine  Imposed,  for  a  duration  of  250  days,  con- 
trary to  the  provisions  of  section  1205  of  the 
Penal  Code,  which  limits  the  daration  of 
such  alternative  Imprisonment  to  tbe  maxi- 
mum time  by  which  the  offense  Is  pimlsbable 
— ^in  this  case  180  days.  But  the  Judgment 
is  not  for  this  reason  void,  but  erroneous  and 
should  for  that  reascm  be  modified  by  this 
court.  Pen.  Code,  {  1260.  It  is  therefore 
ordered  that  the  Judgmrat  be  modified  by 
addii^  to  it  the  following  words,  to  wit: 

"Provided,  however,  that  the  term  of  impris- 
onment under  this  judgment  shall  not  exceed 
the  daration  of  180  days." 

As  so  modified,  the  judgment  is  affirmed. 
We  concur:  WASTE,  P.  J.;  HICHARDS,J. 


(CmL 

(B2  Cal.  App.  171) 

Ex  parte  SANDERS.   (Cr.  991.) 

(District  Court  of  Appeal,  First  Disti^  Di- 
vision 1,  California.   April  4,  1^.) 

1.  Habeas  corpus  <9=385(l)— Coirt  canaot  as- 
sume wardBR  of  state  prisea  will  Mt  ilt- 
charge  prisoner  on  proper  date. 

On  habeas  corpus  1^  a  prisoner'  in  tbe  stats 
prison  against  the  warden,  the  court  cannot 
assume,  aa  contended  by  petitioner,  that  the 
warden  will  not  act  in  accordance  with  law, 
and  discharge  petitioner  on  the  date  when  he 
is  entitled  to  a  dlseliarge. 

2.  HaboM  eorpas-^917— Prisonar  Mt  Illegally 
datalaori  Mtll  torii  oxplroi. 

Where  the  term  for  wlddi  petitioner  for 
habeas  corpus  against  the  warden  of  the  state 
prison  was  sentenced  has  not  actually  expired, 
petitioner  is  not  illegally  detained,  and  will  not 
be  so  detained  until  bis  term  luu  expired. 

Application  by  Russell  Sanders  for  writ  of 
habeas  corpus,  directed  to  the  warden  of 
San  Quratin  Prison,  to  secure  petitlona's 
release  fr<nn  custody.   Writ  denied. 

See»  also^  190  Pac.  647. 

RosBell  Sanders,  In  pro.  pa*. 

PBB  GUBXAU.  It  appears  that  tbe  ap- 
plicant was  delivered  to  tlie  custody  of  tbe 
wardoi  of  the  state  ihIboii  at  San  QuenUn 
on  the  6th  day  of  April.  1913,  to  eerre  a 
term  of  eight  years,  which  period  he  contuids 
wlU  ex^re  <m  the  6th  day  of  April  next 
Tbe  sole  ground  for  the  appIlcatioD  Is  that 
the  petitioner  has  **tteea  givot  to  know  and 
understand"  that  tbe  warden  at  the  state 
prison  will  not  disdiarge  him  from  custody 
and  restore  blm  to  bis  libera  until  a  date 
some  time  later  than  the  day  upon  which  he 
contends  he  Is  lawfully  entitled  to  be  dis- 
charged. 

[1, 21  Thm  are  two  reasons  why  we  can- 
not entertain  this  petiti«ni  at  this  time: 
First,  we  are  not  in  a  position  to  assume  Uiat 
tbe  warden  of  the  state  prison  will  not  act  In 
accordance  with  law,  and  discharge  the  peti- 
tioner, if  it  be,  as  alleged  In  his  petition,  that 
be  is  entitied  to  a  discharge,  on  tbe  6th  day 
of  April,  1021.  The  second  is  that  the  term 
for  which  tbe  petitioner  was  sentenced  has 
not  actually  expired,  and.  until  it  has,  tbe  pe- 
titioner is  not  Illegally  detained.  Ex  parte 
Ross,  82  Cal.  109,  22  Pac.  1086. 

Application  for  tbe  writ  is  denied. 
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(5S  Cal.  App.  93) 

WINTERS  «t  al.  V.  LINDSAY.    <Clv.  3480.) 

(District  Court  of  Appeal,  Second  DiHtrict,  Di- 
TiBion  1,  California.  March  26,  1»21.  Re- 
beartnj  Denied  April  23,  1921.  Hearing 
Denied  by  Supreme  Court  May  23.  1921.) 

1.  Corraratleu  ♦=»99(3)-Ceiiip«ay  had  ripht 
to  •xehange  shares  for  property  other  than 
■oav,  and  could  sell  on  rets  than  par  baals. 
laavlag  atockholders  liable  to  creditors. 

Under  Const,  art.  12,  {  11.  a  bond  and 
mortgage  company  had  the  right  to  exchange 
its  shares  for  property  other  than  money,  and 
bad  the  right,  except  as  conditions  imposed  by 
the  commissioner  of  corporations  affected  the 
matter,  to  seU  or  exchange  soch  stock  on  a  less 
than  par  basis  of  valuation,  except  that  crea- 
tors would  have  the  right  to  require  stockhdd- 
•rs  to  respond  In  an  amount  equaling  the  dif- 
ference betwewi  the  price  paid  and  the  par 
value  of  the  shares. 

2.  CorporatioBs  «=399(2)-Failura  to  observe 
terms  of  condition  of  aalo  of  stock  fixed  oy 
oommlasioner  of  corporatlOM  doea  not  void 
stock. 

Thoo^  the  Legislature  possesaed  power  to 
delegate  to  the  commissioner  of  corporations 
authority  to  fix  the  valoe  of  the  property  which 
should  be  exchanged  for  stock  in  a  company,  a 
taUare  to  observe  fully  the  terms  of  soch  a 
eondition  would  not  render  the  stock  void, 
but  might  HObject  the  officers  of  the  corporation 
to  the  penalties  of  the  law  as  otherwise  fixed  la 
the  act. 

8.  Corporatlois  *=»I2I(1)-If  "took  not  void 
aotloa  to  rooover  against  seller  on  account 
•f  Ito  lack  of  value  a  oollateral  attack  on  Is 
aaa. 

If  corporate  stock  aa  issued  was  not  TOid, 
an  action  to  recover  damages  sustained  by  rea- 
son of  the  fact  that  the  stock  sold  to  plain- 
tiffs by  defendant  was  of  no  Talne  conabtntea  a 
collateral  attack  on  the  issue,  and  la  ineffectual. 

Appeal  from  Superior  Court,  Um  Angeles 
County;   Dana  R.  Weller,  Judge. 

Action  by  John  C.  Winters  and  another 
against  Lycargus  Lindsay-  From  Judgment 
for  defendant,  plalntifls  appeal.  Affirmed. 

Oliver  O-  Oark,  Claud  B.  Andrews,  and 
Camahan  ft  Oarii;  aU  of  Los  Angeles,  for 
appellants. 

A.  L.  Abrahams  and  P.  B.  D'Orr,  both  of 
Los  Angceles,  for  tespoaAmt. 


WIKTBBS      LINDSAT  ^3 
(W»  P.) 

shates  of  American  Bond  &  Mortgage  Com- 
pany, a  CallfomU  corporation.   The  stock 
whs  given  by  the  d^endant  as  part  con- 
sideration for  real  property  of  the  plaintiffs 
located  in  the  state  of  Nevada.   The  trial 
court  found  that  this  stock  was  worth  the 
sum  of  $L25  per  sthare,  which  *as  the  value 
wbidi  the  plaintiffs  alleged  defendant  rep- 
resented It  to  have  at  the  time  tiie  exchange 
of  propwUes  was  made.   ISiere  Is  no  con- 
tention that  the  stodi  as  to  its  value  did 
not  fulfill  all  of  the  representations  made 
by  the  defendant,  but  as  a  basis  for  recov- 
ery plaintiffs  have  urged  the  claim  that  the 
stock  had  been  Illegally  Issued  to  def aidant 
— that  it  was  void  stock  In  conseOaoiCQ  and 
hence  they  received  no  value  .whatsoever,  , 
At  the  time  the  stock  was  lasned  Uie  Amer* 
lean  Bond  &  Mortgage  Company  poasessed 
In  Its  treasury  more  than  flie  number  of 
shares  that  were  TepTea^teA  in  the  certifi- 
cate which  defendant  transferred  to  the 
plaintiffs;  brace  the  questiim  of  an  overissue 
Is  not  involved.   The  determination  Of  the 
case  rests  upon  a  solutltm  of  the  question 
as  to  whether  corporate  stock.  If  not  sold 
for  the  amount  required  and  stated  in  the 
permit  or  certificate  issued  by  the  atate 
corporation  commissioner,  la  void  for  all 
purposes,  and  In  whosever  hands  It  may  be. 
The  plaintiffs  here  stand  to  the  place  of  an 
Innocent  holder  for  value.   To  make  clear^ 
the  contention  of  plalotiffs,  further  facts  as 
expressed  in  the  findings  of  the  court  are 
necessary  to  be  stated :   Defendant  obtained 
the  shares  of  stock  in  the  American  Bond  & 
Mortgage  Company  by  exchanging  therefor 
a  large  number  of  shares  In  a  corporation 
called   "The  State  Investment  Company." 
Before  this  exchange  was  made  the  first- 
named  corporation  obtained  from  the  com- 
missioner of  corporations  a  permit  author- 
izing the  sale  of  a  large  nomber  of  its 
shares,  the  permit  cmtalntng,  among  other 
statements,  the  following: 

"To  sell  and  issue  not  exceeding  1,000,000 
shares  in  exchange  for  property,  the  fair  and 
reasonable  net  market  value  of  which,  after  de- 
ducting therefrom  all  expenses  incurred  by  sach 
applicant  in  acquiring  the  same,  shall,  at  the 
time  of  such  exchange,  equal  or  exceed  110 
per  cent,  of  the  par  value  of  the  shares  Issued 
therefor.  Said  shares  shall  be  sold  or  Inned 
only  for  a  conidderation  hereinabove  redted." 


JAMES.  J.  Plaintiffs  by  this  action 
Bonght  to  recover  from  the  defendant  dam- 
ages alleged  to  h^ve  been  sustained  by  rea- 
son of  the  asserted  fact  that  certain  corpo- 
rate stodt  sold  to  the  plaintiffs  by  the  de- 
fendant was  of  no  value.  They  were  denied 
any  relief  by  the  Judgment,  and  this  appeal 
has  resulted.  The  record  conslstB  at  the 
Judgment  roll  only. 

The  corporate  stock  secured  by  the  plam- 
iUTs  trom  uie  deiendaut  consisted  of  19,944 


The  court  found  Uiat— 

These  shares  in  the  State  Investment  Com- 
pany at  the  time  they  were  ezdianged  for  the 
American  Bond  &  Mortgage  Company's  stock 
"had  no  market  value  whatsoever,  and  the  val- 
ue thereof,  if  any,  was  exceedingly  speculative 
and  doubtful,  and  did  not  in  any  event  exceed 
50  cents  per  share;  and  at  all  times  herein 
mentioned  the  value  thereof  as  shown  by  the 
books  ana  records  of  said  State  Investment 
Company,  a  corporation,  did  not  exceed  fiO  cento 
per  share." 
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The  expresalonB  used  In  this  finding  are 
ambiguous,  but  It  does  appear  tberefrom 
that  the  stock  exchanged  by  the  defendant 
for  the  sto<^  of  the  B<Hid  and  Mortgage 
Compaay  had  at  least  a  substantial  value. 
To  be  sure,  If  it  was  worth  60  cents  per 
share,  the  total  amount  thereof  exchanged 
by  the  defendant  would  equal  but  one-half 
die  total  value  of  the  shares  received  by  the 
defendant  in  return  therefor.  In  order  to 
sustain  appellants*  omtentlon,  It  Is  neces- 
sary that  it  be  held  that  shares  of  corporate 
stock,  althon^  authorized  by  a  duly  Is- 
sued permit  to  be  sold,  are  void  unless  then 
is  received  from  the  purchaser  thereof,  in 
OEact  measare^  proper^  oC  a  qredfled  Tftl- 
ue,  where  sntdi  a  condititm  is  stated  la  the 
permit  of  the  corporation  commissioner. 
The  transaiHlfm  herein  referred  to  occurred 
in  the  year  law  creating  a 

missloner  of  corporations  and  defining  his 
duties  as  then  in  ^ect  Is  fonnd  In  the  Stat- 
utes of  1913  at  page  715.  In  that  law  It  is 
provided — 

Tfaat  a  permit  to  sell  securities  may  be  lasned 
where  compliance  is  made  with  certain  forms; 
that  the  permit  shall  show  that  the  "company 
is  authorised  to  sell  said  securities  witbia  this 
state  on  such  conditions,  if  any,  as  the  Gom- 
missioner  of  Corporations  may  in  said  certifi- 
cate prescribe.  •  *  •  The  GommiBsioner  of 
Corporations  may  impose  sucb  conditions  as  he 
may  deem  necessary  to  the  issue  of  said  se- 
curities, and  may,  from  time  to  time,  for  cause, 
resciiid,  alter  or  amend  the  certificate."  Sec- 

ttoB  a. 

The  act  contains  penal  clauses  under 
which  a  failure  to  comply  with  its  terms  is 
made  punishable  by  a  fine,  and,  in  some 
cases,  imprlsonmeDt.  The  act  does  not  con- 
tain, like  the  successor  to  It  (Stats,  of  1917. 
p.  G7S)*  any  clause  declaring  void,  securities 
issued  without  complying  with  the  require- 
ments as  to  the  obtaining  of  permits,  or  for 
a  violation  of  the  conditions  thereof.  It 
may  be  pertinent  to  here  state  that  in  the 
findings  of  the  court  It  is  also  determined 
that  the  board  of  directors  of  the  American 
Bond  &  Mortgage  Company,  by  resolution 
ad<^ted  six  months  after  the  Issuance  of 
tbe  stock  herein  referred  to,  attempted  to 
repudiate  the  transaction  with  the  defendant 
on  the  grotmd  that  the  exchange  had  been 
^ected  .in  violation  of  the  terms  of  the  per- 
mit We  think  it  wholly  Immaterial  as' to 
what  the  board  of  directors  did  at  the  time 
last  stated  in  the  direction  of  an  attempt  to 
nulUfy  the  sale  of  the  stock.  It  is  not  Aeter- 
mined  by  tbe  murt  that  through  any  collu- 
sive agreement  between  the  defendant  and 
the  Bond  &  Mortgage  Company  the  stock 
was  fraudulently  issued ;  In  fact,  nothing  ap- 
pears which  authorizes  the  assumption  that 
the  <^ceEs  of  the  Bond  &  Mortgage  Com- 
pany acted  In  ottier  tiian  the  utmost  good 
faith  In  making  the  exchange  with  the  de- 


fendant It  does  appear,  to  be  sure.  In  the 
findings  that  the  defendant  knew  aU  about 
the  stoick  which  he  was  delivering  to  the 
Bond  &  Mortgage  Company  and  had  knowl- 
edge of  Its  market  value;  he  had  knowledge^ 
too,  it  is  shown,  of  the  terms  of  the  permit 
Issued  by  the  commissioner  of  corporations. 
On  the  other  hand,  it  is  not  shown  Qiat  he 
misrepresented  the  value  of  his  stodc  to  the 
Bond  &  Mortgage  Company  in  any  way. 
The  failure  of  a  corporation  to  t^serve  ret 
nlati«is  governing  the  sale  of  its  a^ock.  mxh 
as  those  provided  for  in  the  act  to  wbliih  we 
have  referred,  in  our  opini<m  amounts  only 
to  an  irr^rularity,  and  will  not  taint  the 
transaction  as  b^ng  ultra  vlr^  Mr.  Thonq^ 
aoa  in  bis  vrotk  on  Oorporations,  vol.  S  ^ 
Ed.)  par.  2772,  states  that  where  a  corpora- 
tion Is  authorised  to  perform  an  act  for  a 
specific  purpose  and  p^orms  the  act  tot 
anotfaer  purpose,  the  case  does  not  become 
one  of  ultra  vires,  and  ttiat  such  a  plea  is 
not  available  to  eitiier  party  concerned,  nie 
text  la  Illustrated  by  citation  to  a  case 
where  a  state  bank  under  its  charts  had 
power  to  accept  etock  in  a  national  bank 
as  security,  but  no  power  to  purchase  sudi 
stock  as  an  investment.  The  bank  purchas- 
ed national  bank  shares  and,  the  national 
bank  becoming  Insolvent,  assessment  against 
the  purchasing  bank  made  by  the  cwtroller 
was  resisted  on  the  ground  that  the  purchase 
was  ultra  vires.  It  was  there  held  that  the 
purchase  of  the  stock  was  "merely  the  exer- 
cise, for  an  unauthorized  purpose,  of  a  pow- 
er existing  for  other  and  legitimate  pur- 
poses," and  that  the  defense  was  not  avail- 
able, citing  Citizens'  State  Bank  v.  Hawkins, 
71  Fed.  368, 18  G.  O.  A.  78.  This  author  fur- 
ther states: 

"A  plain  distinction  is  to  b«  made  between 
cases  where  a  contract  is  ultra  vires  becaose 
clearly  outside  of  the  power  granted  a  corpo- 
ration and  the  cases  where  a  contract,  while 
within  the  general  scope  of  granted  powers,  is 
ultra  vires  becaose  of  some  particular  dream- 
stance  which  may  or  may  not  be  known  to  the 
other  contracting  party.  In  the  former  case 
an  action  on  the  contract  will  not  lie;  while 
in  the  latter,  according  to  many  of  the  ded- 
aions,  an  action  may  be  maintained." 

There  was  not  an  inherent  lack  of  power 
in  the  Bond  &  Mortgage  Company  to  issue 
and  dispose  of  its  corporate  shares.  It  pos- 
sessed the  stock  as  a,  part  of  its  treasury 
assets  prior  to  the  transfer  of  the  same  to 
defendants. 

[1}  Under  the  consUtutiou  (article  12,  | 
11)  it  had  the  right  to  exchange  its  shares 
for  property  other  than  money,  and  it  had 
the  right  (except  as  the  conditions  imposed 
by  the  ccnnmlssioner  affected  the  matter)  to 
sell  or  exchange  such  stodc  on  a  leas  than 
par  bada  of  valuation.  The  only  result 
which  would  follow  in  the  latter  ^se  would 
be  that  the  rights  of  creditors  to  require  tba 
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etockbolden  to  respond  In  an  amount  equal* 
ing  the  difference  between  the  price  paid 
and  the  par  value  of  the  shares  would  be  un- 
affected. Herron  Co.  t.  Shaw,  165  Cal.  668, 
133  Pac.  488,  Ann.  Oaa.  ldl5A,  1266:  Hasson 
T.  Koeberle,  180  Cal.  369,  181  Pa?.  387.  Thb 
statute  in  force  gave  to  the  corporation  com- 
missioner power  to  Impose  condltiODS  on  the 
sale  of  stock. 

[2]  Allowing  the  very  broad  concession 
that  the  Legislature  possessed  the  power  to 
ddegate  to  the  commissioner  of  corporations 
anthorlty  to  fix  the  value  of  the  property 
which  should  be  exchanged  for  stocK,  we  be- 
lieve that  a  failure  to  observe  fully  the  terms 
of  such  a  condition  -  would  not  render  the 
sUvA  void.  It  might  subject  the  officers  of 
the  corporation  to  the  penalties  of  the  law 
as  otherwise  fixed  in  the  act.  Tetter  et  al. 
v.  Delaware  Valley  B.  Co.  et  al.,  206  Pa. 
485,  56  AU.  57. 

[3]  Once  admitting  that  the  stock  as  is* 
Baed  was  not  void,  then  this  action  consti- 
tutes a  collateral  attack  upon  the  issue, 
n'hich  Is  not  allowed  to  be  efifectuaL  Has- 
son T.  Koeberle,  supra;  Fletcher  Cyclopedia 
on  Corporations,  vol.  5,  Si  3485-^486. 

TOeJudgmmt  is  affirmed. 

We  concur:   CONBIIX,  P.  J.;  SHAW,  J. 


(52  CaL  App.  Uft] 

MADER  V.  CHRISTIE.  (CIv.  8386.) 

(District  Gonrt  of  Appeal,  JPlrst  District,  Dl- 
vision  1,  GaliSDmia.   March  80,  1921.) 

1.  Mgnant  «=al01  (I)— Pleadlags  suffldaat  to 
sopport  dofault.  If  apprlsiog  iefanitaat  of  aa- 
taro  of  demantf. 

A  default  judgment  will  not  be  set  avde  as 

being  void  on  its  face,  in  tliat  the  ctHoplaint 
fails  to  state  aafficient  facts  to  constitute  a 
cause  of  action,  unleas  the  complaint  wholly 
fails  to  apprise  defendant  of  the  general  nature 
of  plalntifTs  demand. 

2.  Appeal  and  arrar  4s>l024(4)— PImHih 
eorflotlig  evMMoo  Mt  dtotariiad. 

The  trial  court's  finding,  on  motion  to  va- 
cate default  Judgment,  as  to  when  an  amended 
complaint  was  served,  wffl  n9t  be  disturbed  on 
appeal,  where  based  on  substantially  conflicting 
evidence. 

8.  Jadgmest  153 (I)— Motion  to  vacate  de 
fault  after  II  months  held  too  late. 
Where  defendant,  although  aware  of  entry 
of  his  default  within'  2  days  thereafter,  waited 
nearly  11  months  before  moving  to  have  the 
same  vacated  and. set  aside,  at  which  time  judg- 
ment thereon  had  also  been  entered  for  2 
months,  his  motion  waa  properly  denied,  as  not 
seasonably  made. 
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4.  Jadflraent  4=c>IS3(t)— Motlei  to  vaeate  de- 
fault nasi  be  eeasoaaUy  made. 

When  a  Judgment  is  not  void  upon  its  taee, 
nor  fraudulent,  the  court  has  no  power  to  set 

it  aside  on  motion,  unless  the  motion  is  made 
within  a  reasonable  time,  the  limit  of  which  is 
6  months;  but  in  such  a  case  resort  should  be 
had  to  an  independent  action. 

5.  Jedgnoit  «Bsl58(l)--Tlma  fer  netloi  to 
vaeate  neaaared  from  entry  of  default. 

The  entry  of  the  default  flxca  the  beginning 
of  the  period  within  which  motion  to  aet  aidde 
the  default  and  judgment  should  be  made. 

6.  Appeal  and  error  «=9l72(l)— Grounds  of 
motion  to  vacate,  not  arged  below,  not  oen- 
sldered  on  appeal. 

An  objection  to  a  default  Judgment,  which 
vras  not  one  of  the  grounda  of  the  motion  to 
vacate  the  Judgment,  may  not  be  considered  on 
appeal  from  an  order  denying  the  motion. 

7.  Army  and  navy  «s»34— Moratorium  affidavit 
properiy  filed  after  default  and  prior  to  Judg- 
ment thereon. 

Plaintiff's  moratorium  affidavit  was  filed  in 
time,  although  not  filed  before  entry  of  default 
against  defendant,  where  it  was  filed  l>efore  en- 
try  of  judgment  thereon,  under  the  express 
terms  of  the  sUtute  (U.  9.  Comp.  Bt  1918, 
Comp.  St  Ann.  Supp.  1919^  K  8078^ft- 
30TS%sb). 

8.  Appeal  and  error  ^1073(2)— Time  of  fling 
moratorium  affidavit  not  error,  where  defend- 
ant not  prejudiced. 

Defendant  could  not  complain  that  plaintiiTe 
moratorium  affidavit  was  filed  too  late,  because 
not  filed  prior  to  entty  of  default  againat  de- 
fendant, where  it  did  not  appear  that  defendant 
was  in  the  mflitary  service,  or  that  he  was  in 
any  way  prejudiced  m:  at  all  affected  by  the  fact 
that  the  affidavit  was  not  ffied  earlier. 

Ai^WAl  firom  Superior  Court,  Gil7  aaA 
County  of  San  Frandaco;  JcOrn  Hunt,  Judge;. 

Action  by  Anton  Mader  against  John  H. 
Christie.  From  an  order  denying  defendant's 
motion  to  set  aside  default,  defendant  ap- 
peals. Affirmed. 

W.  H.  Btdiulte  and  Frank  B.  Austin,  both 
of  San  Frandsco,  tot  ai^»ellant. 

Thomas  P.  Wlckes  and  Harry  B.  KUchael* 
botti  of  San  Frandaoo,  for  respondent 

KERBIOAN.  J.  This  Is  an  appeal  from 
an  order  d«i^iv  defmdant's  motlim  to  set 
adde  bis  defftult  and  the  judgment  entered 
tberera.  In  the  month  ot  June,  1911,  the 
plaintiff,  through  the  alleged  negligence  of 
the  defaidant,  raffered  an  Injury  neoeaaltat- 
Ing  the  amputatlmi  of  his  left  leg.  About  oae 
year  later  he  commenced  an  action  against 
the  defendant  to  recover  damages  therefor. 
At  tlib  trial  of  that  action  It  appeared  that 
plaintiff,  two  days  aftor  the  injury,  entered 
into  a  contract  with  the  defmdant  whereby 
he  released  the  defendant  firom  all  liability 
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on  account  of  said  injary  In  consldera.tlon  of 
title  sum  of  $60,  to  be  paid  &t  the  rate  of  Vi 
a  week,  which  agreement  the  court  held  to  be 
binding,  and  accordingly  directed  the  Jury 
to  return  a- verdict  In  favor  of  the  defendant, 
which  was  done.  An  appeal  was  taken  from 
the  resulting  Judgment,  pending  whltii  the  de- 
fendant effected  a  compromise  of  the  action 
with  the  plaintiff,  without  the  knowledge  of 
the  plaintiff's  attorneys,  by  the  terms  of 
which  tlie  defendant  agreed  to  pay  the  sum 
ot  $59  (being  a  balance  due  under  the  first 
agreement),  and  also  tbe  additional  sum  of 
$500,  and  to  procure  perman^it  employment 
for  the  plaintiff;  the  latter  on  bis  part  agree- 
ing to  dismiss  the  appeal.  Said  aroeal  was 
accordingly  dismissed. 

Defendant,  as  in  the  case  of  the  first  agree- 
ment, failed  to  perform  the  terms  of  this  new 
one,  whereupon  the  plaintiff  commenced  the 
present  action,  alleging  in  his  complaint,  in 
addition  to  the  facts  Just  redted,  that  the 
defendant  bad  fraudulently  induced  him  to 
make  the  second  contract,  and  that  by  reason 
of  the  defendant's  failure  to  perform  its 
terms  plaintiff  had  sustained  damages  addi- 
tional to  those  alleged  in  his  complaint  in  his 
first  suit  A  demurrer  was  sustained  to  this 
complaint,  whereupon  plaintiff  filed  an 
amended  complaint,  setting  up  further  facts 
tiding  to  meet  the  point  of  the  demurrer  to 
his  first  pleading,  viz.  that  liis  cause  of  action 
was  barred  by  the  statute  of  limitations. 
This  amended  complaint  was  filed  on  Wednes- 
day, NovKUber  6,  1918,  and  plaintiff  claims 
that  it  was  also  served  on  that  day.  In  the 
forenoon  of  the  18th  of  said  month,  no  plead- 
ing thereto  having  been  filed  or  served,  and 
no  order  or  stipulation  extending  time 
therefor  having  been  made,  plaintiff  caused 
defendant's  default  to  be  entered.  Defend- 
ant, on  the  other  hand,  claims  that  the 
amended  complaint  was  not  served  on  him 
until  the  7th  day  of  Novemtwr,  so  that  the 
ITth,  falling  on  a  Sunday,  he  had  the  whcde 
of  Monday,  the  18th,  to  plead.  On  August 
29,  1919,  the  plaintiff  filed  a  moratorium  affi- 
davit, and  thereupon  a  Judgment  by  default 
was  entered  against  defendant.  On  Oct(^r 
SI,  1919,  the  defendant  moved  to  set  adde 
the  default  and  Judgment  entered  thereon, 
which  motion,  after  hearing,  was  on  that  day 
denied. 

[1]  In  support  of  his  appeal  from  such  or- 
der the  defendant  contends  ttoit  the  motion 
to  set  a^de  the  Judgm^t  should  have  been 
granted  for  the  reason  that  it  is  a  nullity  and 
void  on  Its  face,  and  that  an  examination  of 
the  evidence  taken  on  the  hearing  of  the  mo- 
don  shows  that  the  amended  complaint  was 
%4erved  on  November  7tb,  and  that  the  default, 
Altered  on  the  18th,  was  for  the  reason  al- 
ready given  prematiure,  and  the  Judgment 
based  thereon  unauthorized  and  void.  The 
claim  of  the  appellant  that  the  Judgment  Is 
void  on  its  face  is  grounded  on  the  theory 
that  the  complaint  falls  to  state  sufficient 
facts  do  constitute  a  cause  of  acttou  Tba^ 


is  no  merit  in  this  contention;  but,  even  If 
the  complaint  were  open  to  this  objectiwi,  it 
would  not  follow  that  the  Judgment  is  void 
unless  it  wholly  failed  to  arorlse  the  defend- 
ant of  the  general  nature  of  the  plaintiff's 
demand  (Christerson  v.  Fren<^  180  Oal.  S25, 
ISZ  Paa  27) ;  and  it  Is  not  seriously  claimed, 
nor  can  it  be  held,  that  the  complaint  falA 
in  this  regard. 

[2]  Upon  the  other  ground  upon  which  the 
appellant  claims  that  the  Judgment  is  vtrid. 
It  is  suflident  to  say  that  there  Is  a  substan- 
tial conflict  in  the  evidence  as  to  when  the 
amended  complaint  was  served,  so  that  we 
are  not  at  liberty  to  disturb  the  fl filing  of 
the  court  as  to  that  fact  (Norton  v.  A.,  T.  & 
S.  F.  Ey.  Co.,  97  Cal.  388,  30  Pac.  6S6»  32  Pac^ 
452,  33  Am.  St  Rep.  198),  evoa  If  we  were 
so  Inclined,  whidi  we  are  not 

rS-S]  Again,  it  appears  that  the  defendant, 
who  was  aware  of  the  entry  of  his  default 
within  2  days  thereafter,  waited  nearly  11 
months  before  moving  to  have  the  same  va- 
cated and  set  aside,  at  which  time  the  Judg- 
ment had  also  heea  entered  for  2  months. 
His  motion  therefore  was  not  seasonably 
made,  and  was  properly  denied.  When  the 
Invalidity  of  a  Judgment  does  not  appear  up- 
on its  face,  a  motion  to  set  It  aside  mtist  be 
made  within  a  reasonable  time,  not  exceeding 
6  months.  People  v.  Thomas,  101  Cal.  571, 
36  Pac  9.  When  a  Judgment  Is  not  void  upon 
Its  face,  nor  fraudulent,  the  court  has  no 
power  to  set  It  aside  on  motion  unless  the 
motion  Is  made  within  a  reasonable  time,  the 
limit  of  which  is  6  months;  but  In  such  a 
case  resort  EAiouId  be  had  to  an  Independent 
action.  People  v.  Temple,  103  CaL  447,  87 
Pac.  414.  And  the  entry  of  the  default  Axes 
the  beginning  of  the  period  within  which  the 
motion  to  set  aside  the  default  and  Judgmait 
should  be  made.  Title  Ins.  Co.  t.  Kins  Land 
Co.,  162  Cal.  44,  120  Pac  1066. 

[S-8]  Finally,  the  defendant  claims  that, 
the  moratoriuim  affidavit  not  having  been  filed 
before  the  eaitry  of  his  default,  such  entry 
was  void,  and  afforded  no  valid  basis  for  the 
subsequent  entry  of  Judgment  against  him. 
There  are  several  answers  to  this  contention, 
the  first  of  whidi  is  that  this  was  not  one  of 
the  grounds  of  the  motion  to  vacate  the  Judg- 
m^t,  and  therefore  may  not  now  be  consid- 
ered on  an  appeal  from  the  order  made  there- 
on. Lambert  v.  Marcuse,  137  Cal.  44,  69  Pac. 
620.  Sectmdly,  the  affidavit  having  been  filed 
before  the  entry  of  the  Judgment,  it  was  sea- 
sonably filed  according  to  the  language  of  the 
act  itself  (U.  S.  Comp.  St  1918,  OcHnp.  St 
Ann.  Supp.  1919,  {§  3078%a-3078l4s8),  which 
in  part  provides: 

"If  there  shall  be  a  default  of  an  appearanet 
by  the  defendant  the  plaintiff,  t>e(ore  entering 
judgment,  stiall  file  in  the  court  an  affidavit," 
etc.  Section  S078^bb. 

And,  finally,  it  nowhere  appears  that  the 
defendant  was  in  the  military  service,  or  that 
he  was  In  any  way  prejudiced  or  at  all  af- 
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fected  by  the  fact  that  said  affidavit  was  not ' 
filed  prior  to  attering  defauU. 
The  orders  appealed  from  are  affirmed. 

We  concur:  WASTER  P.  J. ;  BIGH- 
ABDS.  J. 


(52  Cal.  App.  158} 

HOGAN  V.  ANTHONY  at  al.   (Civ.  3r06.) 

(Diatrict  Court  of  Appeal,  Second  Diatrlct, 
DiTiaion  2,  California.  April  4, 1921.) 

1.  Salea  ^9l2l<^ayer  wlw  aaad  motor  track 
after  dtoeovery  of  fraud  waived  right  to  re- 
aeiad. 

Plaintiff  bnyer  of  an  antomobDe  track,  wbo, 
on  discoTering  that  the  track  waa  a  tbree- 
fonrtbe  ton  instead  of  a  one  ton  tmck,  which 
be  bad  asked  for,  expressed  willingness  to  re- 
tom  the  track  to  defendant  seller,  bat  continued 
to  use  it  in  his  bnsiness  for  23  days  after  dis- 
coTery  of  tbe  fraud,  did  not  effect  a  rescission, 
baring  waived  his  rl^t  to  rescind  by  using  tba 
tmck  in  his  bnaineaa  after  diacovery  of  the 
fraud. 

2.  Sales  «=9l2l— Buyer  who  ratlllod  oontract 
by  aslng.  truck  despite  seNer's  fraud  could 
reeovor  Manages  but  may  not  rosoiad. 

Having  ratified  his  contract  for  the  pur- 
chase of  a  motor  truck  by  using  it  in  bis  busi- 
neaa  after  diacovering  tbe  falsity  of  defendant 
aeller'B  representation  that  it  was  a  one  ton 
track,  the  bnyer  coidd  stand  on  his  contract 
and  recover  any  damages  be  might  bave  sus- 
tained by  reason  of  the  fraud,  but  may  not  re- 
pudiate his  obligations  aeeking  to  rescind  tbe 
contract  he  thus  affirmed. 

8.  Salea  ^121— Use  ef  tools  er  iMeMae  by 
lurehaaer  after  rafnat  of  teurier  !■  rssdasloa 
dafeats  rasolaMsB. 

Use  of  tools,  implements,  machine,  or  ap- 
paiatns  after  tbe  seller  has  refused  tender  of  it 
in  restission  of  the  contract,  would  defeat  the 
attempted  readssion,  if  such  use  was  for  the 
pnrchaaer's  pernmal  benefit 

4.  S^es  ^92— Parties  to  sals  altar  waiver  of 
rlgM  to  rescind  nay  mutually  effect  rasols- 

SlOR. 

The  parties  to  a  aale  may  by  mntnal  aasent 
effect  a  rescission,  though  one  has  previously 
waived  his  right  to  reac^id. 

5.  Salea  «B»47e— Pvrahaser  who  aseeded  to  do- 
■and  for  possession  of  truck  cannot  dalM 
ssrreader  not  under  oontraet. 

The  buyer  of  a  motor  truck,  who,  on  refus- 
ing to  pay  an  installment  note  given  for  tbe 
price  on  account  of  defendant  seller's  fraud  in 
represendDg  tbe  truck  was  a  one  ton  track, 
acceded  to  tbe  demand  of  the  seller's  agent  and 
gave  up  the  truck,  cannot  claim  that  his  sur- 
render of  possession  was  not  made  under  and 
by  virtue  of  the  contract  merely  because  he  did 
n<tt  Bee  fit  to  exact  tbe  particular  form  of  no- 
tice that  the  ioatrument  prescribed  as  a  condi- 
tion precedent  to  defendant  seller's  right  there- 
under to  teraainate  the  so-cslled  leaae  of  tbe 
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truck,,  for  such  notice  could  be  waived  by  the 

buyer. 

6.  Sales  «=s>92— Fact  ooadltionsl  seller  may 
have  mistaken  rights  under  contract  does  not 
operate  as  a  rescission. 

Though  tbe  conditional  seller  of  a  motor 
truck  may  have  mistaken  bis  rights  under  the 
contract  in  claiming  that  be  had  a  right  to  keep 
the  proper^,  retain  the  part  of  the  price  paid, 
and  recover  on  an  installment  note,  tbe  fact 
did  not  operate  aa  a  resdssion  of  the  contract 
on  his  part;  it  being  manifeat  that  he  did  not 
contemplate  anything  of  the  kind. 

7.  Sales  «=392— Evidence  held  to  shew  ae  re- 
scission by  mutual  assent. 

In  an  action  by  tbe  conditional  buyer  of  a 
motor  truck  against  the  seller  who  took  back 
the  track  from  the  bi^r  with  the  letter's  con- 
sent when  tbe  buyer  refused  to  pay  an  instali- 
ment  note  on  tbe  ground  of  defendant  aeller*B 
fraud  in  representing  the  truck  waa  a  one  ton 
truck,  evidence  held  to  show  that  there  was  no 
resdssion  of  ^e  contract  by  mutual  aasent. 

8.  Evideaes  «s»442(6)— Parol  evideaes  of  truok 
ssller's  wsrranty  ef  earrylufl  oapadty  laad- 

-  qilsslbis  la  view  of  writtea  ooatraet. 

In  an  action  by  the  conditional  purchaser 
of  a  motor  truck,  the  contract  having  been  in 
writing  and  complete,  it  was  not  permissible 
for  plaintiff^purchaser  to  show  any  oral  agree- 
ment on  defendant  seller's  part  warranting  the 
truck  to  have  any  particular  carrying  capadty; 
no  such  warranty  appearing  in  tbe  contract. 

9.  Sales  «=s>39l(g)~Buyer  without  right  to  re- 
scind cannot  recover  money  paid  whidi  le 
forfeited  for  his  fault 

Where  there  has  been  no  resdssion  of  a 
conditional  contract  of  sale,  and  the  buyer  ia 
not  entitled  to  rescind,  tbe  money  p^  by  .him 
on  account  of  tbe  purchase  price  belongs  to 
the  seller  under  tbe  contra^  and  cannot  be 
recovered  by  the  buyer  aa  in  an  aetim  for  mni- 
ey  bad  and  received,  for  tiie  vendee's  righta  un- 
der a  contract  of  sale  may  be  forfeited  for  bin 
breadi  of  a  contract  condition. 

Appeal  from  Superior  Court,  San  Bernar- 
dino County ;  J.  W.  Curtis,  Judge. 

Action  by  James  P.  Hogan  against  Earle 
C.  Anthony  and  another.  From  judgment  for 
plaintlft,  the  named  dtfendant  appeals.  Bo- 
versed. 

Paul  Noorse,  A.  D.  Laoghlin,  CHelveny, 
MlUlkin  &  Taller,  and  Hewlings  Mumper, 
all  of  Loe  Angeles,  for  appellant. 

Bali^  E.  Swing,  of  San  Bemardlnc^  for  re- 
spondent 

FINLATSON,  P.  J.  This  la  an  appeal 
from  a  Judgment  in  plalntUTa  favor  in  an 
action  brought  to  recover  $500  paid  by  bim 
to  the  defendant  Anthony  on  account  of  tbe 
purchase  price  of  an  automobile  truck.  An- 
thony Is  the  only  defendant  who  appeals. 
For  convenience,  we  shall  treat  the  case  as 
though  app^ant  were  the  sole  defendant 


«a»For  otlisr  gssm  see  same  topic  and  KBT-NUMBSR  In  all  Ktr-Numbored  Dlsests  and  ludexet 
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On  August  12,  1914,  defendant  agreed  to 
sell  and  plaintiff  agreed  to  buy  the  truck  for 
the  sum  of  $1,650.  At  that  time  plaintiff 
paid  9500  on  account  of  the  purchase  price 
and  agreed  to  pay  the  balance  In  eleven 
monthly  Installments  of  $100  each,  and  one, 
the  last,  of  $50,  all  to  be  evidenced  by  prom- 
issory notes  due  and  payable  In  accordance 
with  the  agreonent.  On  the  next  day,  Au- 
gust ISth,  plaintiff  and  defendant  executed 
an  instrument  designated  "Lease  and  Condi- 
tional Sale  of  Automobile."  At  the  same 
time  plaintiff  made  and  executed  the  prom- 
issory notes  in  accordance  with  his  agree- 
ment, made  the  day  before.  Thereupon  the 
truck  was  delivered  to  plalntlfl,  who  used  It 
in  his  business  until  September  18,  1914, 
when  he  surrendered  possession  to  defend- 
ant. The  last-mmtioned  instrument,  that 
entitled  "Lease  and  Conditional  Sale  of  Au- 
tomobile," is  the  one  that  evidences  the  final 
agreement  of  the  parties.  It  contains  a  pro- 
Tlslon  to  the  effect  tliat  it  sliall  be  construed 
aa  a  "lease,"  vrith  an  option  on  ttie  part  of 
plaintiff  to  ac^nire  title  to  the  truck  for  the 
sum  of  $1,  subject  to  a  compliance  with  his 
covenants  therein  contained  and  payment  of 
the  notes  according  to  ilieir  terms  and  con- 
ditions. Though  the  parties  designated  their 
contract  aa  a  "lease,"  tt  was,  as  held  oa  a 
former  qipeal  in  this  case  Cal.  App.  679, 
182  l^c.  Et2),  a  contract  for  the  conditional 
sale  of  the  tru<^ 

To  induce  plalntlfl  to  enter  Into  the  con- 
tract, pay  the  $600,  and  execute  his  notes  for 
the  balance  of  tiie  $1,660,  deftodant,  so  the 
complaint  all^^  and  the  ctmrt  finds,  fftlsely 
and.  bandulently  r^n^aented  that  the  truck 
bad  a  carrying  capad^  of  one  ton.  Upon 
this  phase  ot  the  case  tJie  court  found  sab- 
stantially  as  follows:  At  tiie  time  he  en- 
tered Into  the  c<»itract  plaintiff  bad  no 
laiowledge  regarding  snch  tracks  and  so  In- 
formed defendant^  and  told  him  that  he  would 
hare  to  ttiy  upon  def«idant*a  r^resenta- 
tions.  At  that  time  plalntlfl,  who  was  en- 
gaged In  Ibe  business  of  selling  and  deliver- 
ing ice,  Informed  defendant  that  he  needed  ft 
tnudc  with  a  capacity  of  and  capable  of 
carrying  and  conveytng  from  XtoVA  tons  of 
ftelgbt,  and  that  be  could  not  use  a  track  ot 
a  less  canring  capad^.  Defendant  there- 
upon represented  to  plaintitt  that  the  truck 
in  question  was  a  1^  truck,  that  it  liad  a 
hauling  capacity  suflldent  for  plaintiffs  huA- 
ness,  and  that  it  would  easily  carry  and  haul 
1^  tons  of  frelglit  Plaintiff  relied  upon  de- 
fendant's r^resHitation  as  to  the  trade's 
carrying  capacity  and  believed  It  to  be  true. 
Defendant's  representation  was  false  and 
fraudulent,  the  actual  carrying  capacity  be- 
ing hut  1,600  pounds,  or  three-quarters  of  a 
ton.  On  August  26,  1913,  plUntlff  discovered 
that  the  truck  was  not  a  ton  truck,  and  that 
its  carrying  capacity  was  but  1,500  pounds. 

^e  theory  of  the  action  is  tlut,  otter  dis- 
covering the  &lslty  of  defendant's  represent 


tation,  plaintiff  resdnded  fhe  contract.  The 
findings  upon  this  branch  of  the  case  are  sub- 
stantially as  follows:  On  September  18, 
1914,  defendant  denianded  payment  of  plain- 
tiffs note  for  $100 — the  first  of  tiie  twdve 
notes  to  faU  due.  Although  the  note  had  be- 
come due  and  payable  on  September  IS,  1914. 
plaintiff  refused  to  pay  It  unless  defendant 
furnished  him  with  a  ton  truck.  Instead  of 
paying  the  note,  plaintiff,  at  defoidant's  re- 
quest, on  said  18th  day  of  September,  1914, 
whidi  was  28  ^ys  after  plalntlfl  tmd  discov- 
ered the  falsity  of  the  repreeentetiMi,  return- 
ed the  track  to  defendant,  who  ever  rince  tias 
had  possession.  Plalntlfl  returned  the  truck 
because  it  was  not  as  it  hAd  been  r^resented 
to  t>e  and  because  it  could  not  be  success- 
fully used  by  him  In  bis  business.  Defend- 
ant never  famisbed  plaintiff  with  a  truck 
having  a  carrying  capacity  of  one  tcm.  Pri- 
or to  the  commenconent  at  the  action,  bat 
about  two  months  after  the  return  ot  the 
truck,  plalntlfl  dwianded  a  return  ct  the 
$600,  whicb  d^endanC  refuses  to  pay. 

The  case  has  been  In  Oie  IMstrlct  Gonrt  of 
Appeal  twice  beftwe.  On  the  first  appeal  ^ 
Gal.  App.  24, 166  Pac.  861),  defendant  a^ral- 
ed  from  a  Judgmoit  in  favor  of  plalntlfl.  On 
tliat  appeal  the  judgment  for  plalntlfl  was  re- 
versed on  the  ground  tliat  the  only  attempted 
rescission,  as  shown  by  the  pleadings  and 
findings  then  before  the  court,  was  a  resds- 
sion  of  the  contract  evidenced  by  the  writ- 
ing executed  on  August  12,  which,  as  pointed 
out  by  the  court  on  that  appeal,  did  not  evi- 
dence the  final  agreement  between  the  par- 
ties, thdr  respective  obligations  bdng  meae* 
ured  by  the  terms  of  the  Instrument  execut- 
ed August  13,  entitled  "Lease  and  Condition- 
al Sale  of  Automobile,"  the  very  existence  of 
which  was,  at  that  time,  denied  by  plaintiff. 

On  the  going  down  of  the  rranittitnr,  fol- 
lowing the  decision  on  the  first  appeal,  plain- 
tiff filed  a  second  amended  ccmiplalnt  con- 
taining two  counts.  In  tlm  first  be  alleges 
fads  which.  If  trae,  tie  Insists  show  a  re- 
scission of  Qie  contract  as  evldffliced  by  the 
last  executed  instrument  The  second  count 
in  the  amended  ccmiplalnt  Is  a  commcD  count 
for  money  had  and  received  by  defoidant  for 
plaintiff's  ase  and  benefit  A  trial  was  had 
of  the  issues  tendered  by  tills  amended  com- 
plaint, Judgment  passed  for  defendant,  and 
thereupon  plaintiff  appealed.  That  appeal 
was  upon  the  Judgmmt  roll  alone.  Plaintiff, 
as  the  appellant  on  that  appeal,  claimed  tiiat, 
on  the  findings  made  by  the  court  on  the  sec- 
ond trial,  he  was  entiUed  to  a  judgment  for 
tlie  $500  tliat  he  bad  paid  on  account  of  the 
purchase  price,  with  interest  tiiereon  from 
tlie  date  of  payment.  The  appellate  court 
held  irttii  him  in  this  contoition,  and  re- 
versed tile  Judgment  with  dlrectkms  to  tlw 
lower  court  "to  entor  Judgment  upon  the 
findings  in  favor  of  plaintiff  for  $600,  togeth- 
er with  interest  thereon  from  August  12» 
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1B14,  snd  oosta"  (40  Oal.  182  Pac 

Upon  the  (olng  down  of  the  remlttltiir  aft- 
er tbe  second  appeal,  Uie  trial  court,  pnr- 
soant  to  ttw  an>ellate  court'a  InatracUon. 
entered  a  Judgment  <n  Oie  flndtage  In  tKvor 
of  plaintiff  tor  9S00,  with  Interest  thereon 
from  August  12, 1814.  The  iwesent  appeal  Is 
from  that  Jndgment,  defmdant  ctalmlng  that 
the  evidence  taken  at  the  second  trial  Is  In- 
snffldent  to  Justify  cortatai  of  tb»  flndlngs 
npm  which,  on  the  second  ai^eal,  the  appe- 
late court  ordered  Jvdgmait  to  be.entered  In 
pUdntUTs  fBTOT.  Because  the  Jodgmoit  that 
was  the  first  to  be  entered  on  those  findings 
(the  Jodgmoit  that  was  reversed  on  the  sec- 
ond appeal)  was  in  defradant's  fhvw,  this  is 
the  first  fvpolnnlty  be  has  had  to  attadc 
the  findings  by  an  appeal  fnm  the  judgment, 
niat  he  now  does,  dalndng  InsnflBdency  ot 
fite  evidence  to  Jnstlfj  mch  of  ^  findings 
as  show  a  resdsslon.  It  thos  will  he  seen 
tbat  the  main  Question  presented  to  ns  on 
fids  anieal  did  not,  and,  in  the  nature  of 
file  case,  could  not  arise  on  either  of  the  two 
previous  appeals.  On  the  first  appeal  tbe 
oontraet  that  lAalnttff  then  claimed  had  beeai 
rescinded  was  sot  the  c<mtract  as  finally 
agreed  to  by  the  parties.  On  the  seemd  ap- 
peal the  question  presented  was,  Are  tbe 
flndii^  soflSdoit  to  support  the  judgm»t? 
On  this,  tbe  third  aroeaU  the  question  Is: .  Is 
tbe  evidence  snfflctent  to  sostaln  those  find- 


Aivdlant  <dalnu  that  the  return  of  the 
tmcJt  was  not  made  pursuant  to  a  rescission 
of  the  CGotract,  but  tbat  It  was  taken  by  him 
from  plalntlfl  undn*  a  larovWon  in  the 
lease^  giving  him  a  rl^t  thereto  In  the 
erent  that  plaintiff  breached  any  of  his  cov- 
enants or  defaulted  in  any -payment.  That 
provision  Is,  In  substance,  as  follows:  In  tbe 
event  that  tbe  lessee  breaches  any  of  bis  cot- 
aumts  or  defaults  In  any  payment  when  due, 
tbe  lessor,  at  his  option,  "may  terminate  this 
lease  by  giving  notice  of  such  termination 
to  said  lessee  In  writing  by  registered  letter 
deposited  In  the  United  States  post  office  ad- 
dressed to  said  lessee,  and  upon  such  termi- 
nation said  lessee  shall  lose  all  right  to  tbe 
possession  of  said  automobile  and  all  rights 
under  this  lease  and  tbe  right  to  pordiase 
said  automobile  as  hereinbefore  mentltHied. 
and  said  lessor  shall  thereupon  be  entitled  to 
the  possession  of  said  automobile  and  all 
parts  tb»eof ;  it  is  agreed  tbat  such  termi- 
nation of  this  lease  shall  not  release  the  lee- 
eee  from  tbe  payment  of  any  sums  to  tbe  les- 
sor ap  to  and  Including  tbe  day  of  such  ter- 
mination."  The  Instrument  further  provides 
that  'thne  Is  of  the  essence  of  this  lease."  It 
thos  will  be  seen  that,  under  and  by  virtue 
of  the  express  terms  of  their  agreement,  tbe 
partiet  contemplated  that  upon  default  In  any 
of  tbe  purchaser's  payments  the  seller  should 
be  entitled  to  have  both  tbe  property  and  all 
BMmey  due  and  payaUe  by  the  pordiaaer 


up  to  file  time  when  fha  idler  dected  to  ter* 
mlnate  the  contract 

There  Is  no  substantial  confilct  In  Oie  evi- 
dence upon  the  question  oC  resdsslOD.  Plain- 
tiff hlms^  testified  on  this  point  substan- 
tially as  foUowi: 

"I  found  oat  whet  tbe  capacity  of  the  truck 
was  at  the  factory  rating.  I  foond  this  out 
some  time  after  I  got  It  I  dont  remember  Just 
how  long;  a  short  time  after  I  got  it  *  *  * 
I  only  talked  to  Hr.  Neft  at  tbat  time.  [Neff 
was  defendant's  agent  throagfa  whom  tbe  condi- 
tional sale  had  been  made.]  *  *  *  I  told  him 
bow  it  was  acting.  I  told  bim  that  I  bad  found 
out  that  it  was  a  l,SOO>pound  truck  instead  of 
a  ton." 

It  was,  as  we  already  have  pointed  out,  on 
August  26tb  that  plalntlfl  discovered  the 
falsity  of  defendant's  representation  as  to 
tbe  capacity  of  the  truck.  About  a  week  aft- 
er tbe  discovery  he  met  Neff  and  another  of 
defendant's  agents.  Referring  to  the  occa- 
sion of  that  meeting,  plaintiff  testified,  as  fol- 
lows: 

"About  a  week  after,  I  saw  Mr.  Neff.  He 

and  another  gentleman  came  out  one  day  and 
met  me  on  tbe  street  *  *  *  Tbe  other  man 
came  op  to  me  and  wanted  to  know  bow  the 
truck  was  acting.  I  told  him  about  It  and  be 
said;  'Well,  there  is  a  $100  due  on  it  What 
are  yon  going  to  do  about  it?'  And  I  said,  'I 
am  not  going  to  do  a  thing  about  It*  Tbera 
was  no  one  out  prior  to  that  time  trying  to  op- 
erate the  truck  nor  at  any  time  subsequent  to 
tbat  •  •  •  When  Mr.  Neff  and  the  other 
man  came  out  to  talk  about  the  $100.  this  man 
came  np  to  the  machine  and  I  told  him  bow 
it  was  acting,  and  he. wanted  to  know  bow  it 
was  getting  along.  I  told  him,  and  be  said, 
"Well,  you've  got  to  pay  that  hundred  dollars 
doe.'  and  1  said:  'All  right  come  out  and  take 
it  if  you  want  it  but  I  am  not  going  to  pay  any 
more  until  yon  make  some  settlement.  I  want 
somebody  to  eome  out  here  that  knows  some- 
thing abont  it  I  am  willing  to  do  anythliv 
agreeable,  but  I  am  not  going  to  pay  $100  un- 
til something  is  done.'  And  he  said,  'Well 
come  and  take  the  truck,*  and  I  said,  'All  right* 
and  he  turned  around  and  got  into  the  machine 
and  drove  off,  aod  I  did  tbe  same.  I  dfdn't  see 
anything  of  them  after  tbat  for  some  time,  and 
then  tills  man  {defendant's  representative]  came 
out  and  I  met  bim  on  Second  avenue  and  Up- 
land. I  do  not  remember  whether  I  was  alone 
or  bad  a  man  with  me,  but  I  think  I  had  a 
man  with  me.  and  he  spoke  about  the  truck  and 
about  tbe  $100  and  wanted  to  know  if  I  was  go- 
ing to  pay  it  and  I  said  'No,'  and  he  said,  'I 
am  going  to  take  the  truck,*  and  I  said,  'All 
right  but  I  think  It  would  be  better  to  make 
some  settiement  about  it' " 

Respondent  claims  tbat  this  evid^ce 
shows  tbat  he  then  notified  defendant  that  he 
would  not  be  bound  by  tbe  omtract  and  tbat 
he  then  and  there  offered  to  return  the  trudc 
and  rescind  the  contract 

About  two  weeks  later  plaintiff  again  met 
Neff,  when,  according  to  his  own  version,  the 
fidlowlng  took  plaoe: 
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"  "Wen.'  h«  aaid  [referring  to  Neff],  *if  yoa 
traot  to,  pay  the  hundred  dollars;  if  yon  don't 
I  wiU  take  the  tmcfc.'  I  aaid,  'I  wiU  go  down 
to  the  ice  bouse  and  take  the  load  off/  'All 
right,'  be  said,  'I  will  go  down.'  He  got  in  the 
machine  and  went  down.  He  said,  'Don't  you 
think  yoa  had  better  pay  this  note?'  I  said: 
*I  am  not  going  to.  This  truck  la  no  good  to 
me  and  I  will  not  pay  any  more  money  on  it' 
He  said.  'I  will  tie  this  truck  up,*  and  I  said, 
'Can  yoQ  do  it?'  and  .he  said,  'I  have  got  the 
papers  right  in  my  pocket  to  do  it,'  and  be  said, 
'If  yoa  don't  want  to  give  it  up  I  will  go  up 
town  and  get  an  ofiScer  and  tie  it  right  up,'  and 
I  said:  'You  need  not  do  that;  U  yon  wuit  the 
truck  I  will  pat  it  anywhere  yon  say  so.'  And 
he  said.  Take  it  to  that  garage,'  and  I  said.  *AU 
right' " 

Tlie  truck,  accordingly,  was  taken  to  the 
garage  and  thereupon  defendant's  agent, 
Neff,  took  possesBion.  Continuing,  plaintiff 
farther  testified  as  follows: 

"I  didn't  feel  like  paying  for  something  I 
could  not  use  in  my  basiness.  It  wasn't  a  ton 
truck,  and  I  needed  a  ton  truck  in  my  business. 
It  was  only  a  three-quarter  ton  truck,  and  I 
didn't  feel  like  paying  another  one  hundred  dol- 
lars on  something  I  didn't  want  and  was  no  good 
to  me.** 

In  reply  to  a  question  asking  him  why  he 
returned  the  tsoA  to  defendant,  ^aintiff  tes- 
ttfled: 

"I  returned  it  inth  the  expectation  that  I 
would  get  my  money  back  or  a  suitable  truck." 

[1]  Plaintiff,  it  Is*  true,  upon  discovering 
that  the  truck  was  not  a  ton  truck,  notified 
defendant  of  that  fact  .and  expressed  a  will- 
ingness to  return  It ;  but  we  cannot  accede  to 
his  claim  that  he  then  and  there  effected  a 
rescission.  On  the  contrary,  he  continued  to 
use  the  truck  in  his  business  up  to  the  time 
he  did  return  it — 23  days  after  his  discovery 
of  the  fraud.  And  then  he  returned  it  only 
after  defendant's  agent,  Neff,  bad  threatraied 
to  get  an  officer  and  seize  It  Under  the  cir- 
cumstances disclosed  by  plalntUTs  evidence, 
we  think  that  no  rescission  was  effected,  and, 
unless  the  contract  of  conditional  sale  was 
rescinded,  plaintiff,  under  the  terms  of  his 
contract,  is  not  entitled  to  a  return  of  the 
$500. 

[2]  By  using  the  truck  in  his  business  aft- 
er bis  discovery  of  the  fraud,  plaintiff  waived 
bis  right  to  rescind.  This  is  not  one  of  those 
cases  where  the  purchaser  is  allowed  a  rea- 
sonable time  to  ascertain  by  use,  test,  and 
trial  whether  the  article  is  as  warranted  or 
as  r^resented.  The  representation  of  which 
plaintiff  complains  was  ttiat  the  truck  was  a 
ton  truck ;  that  is,  that  Its  rated  carrying  ca- 
padty  was  one  ton.  If  the  representation 
had  been  that  the  truck  would  not  heat  to  an 
unreasonable  degree  while  being  used  in  the 
ordinary  and  customary  manner  in  plaintiff's 
business,  irrespective  of  what  its  rated  car- 
rying capacity  might  be,  it  may  well  be  that, 
la  that  eveutt  be  would  be  entitled  to  test  Its 


qualities  by  using  It  for  a  reasonable  time  lir 
his  business,  that  tliereby  he  might  ascertain 
whether  it  would  heat  to  an  undue  degree 
when  thus  used.  But  here  the  representa- 
tion upon  wlilch  plaintiff  alleges  he  relied 
was  the  specific  representation  that  the  vehi- 
cle was  a  ton  truck.  When  plaintlfl  attempt- 
ed to  have  It  insured  he  was  Informed  by  the 
hisurance  agent  that  it  was  only  a  1,500- 
pound  truck,  and  that  that  was  Its  factory 
rating.  Notwitlistanding  this  unequivocal 
Information  and  his  discovery,  beyond  all 
question,  of  the  faldty  of  the  specific  repre- 
sentation upon  which  he  claims  to  have  re- 
lied when  be  made  the  purchase,  he  contin- 
ued the  daily  use  of  the  truck  In  his  business 
for  about  three  weeks  thereafter.  The  pur- 
chaser of  an  article  who  wishes  to  rescind 
the  contract  of  sale  cannot  play  fast  and 
loose  in  the  matter.  He  Is  not  allowed  to  go 
on  and  derive  all  possible  benefit  from  the 
transaction  and  then  claim  the  right  to  be  re- 
lieved from  his  own  obligations  by  a  rescis- 
sion or  refusal  to  perform  on  his  part  If, 
after  the  discovery  of  the  misrepresentation, 
he  conducts  himself  with  reference  to  the 
transaction  as  though  It  still  were  subsisting 
and  binding,  he  will  not  thereafter  be  per- 
mitted to  impeach  the  validity  of  the  con- 
tract by  seeking  to  rescind  It  or  to  escape 
performance  of  his  covenants.  Having  rati- 
fied the  contract  by  using  the  truck  In  his 
business  after  he  discovered  the  falsity  of  de- 
fendant's representation,  plaintiff  could 
stand  upon  his  contract  and  recover  any  dam- 
ages that  he  may  have  sustained  by  reason 
of  the  fraud,  but  he  may  not  r^udlate  his 
obligations  by  seeking  to  rescind  the  con- 
tract that  he  thus  has  affirmed.  The  rule  la 
stated  la  Black  on  Bescis8l<«  and  C&ne^la- 
tlon,  rot.  2,  p.  1388,  as  follows: 

"If  the  purchaser  of  a  tool,  implemeat,  ma- 
chine, apparatus,  or  any  other  article  intended 
to  serve  a  useful  purpose,  discovers  he  has 
been  deceived  and  defrauded,  bnt  nevertheless 
continues  to  use  it  not  for  the  purpose  of  test- 
ing it  or  trying  to  make  it  available,  but  for 
the  purpose  of  deriving  benefit  or  advantage 
from  its  use,  he  will  be  held  to  have  waived  Ma 
right  to  rescind  the  purchase,  and  cannot  there- 
after return  the  article  and  claim  a  restoration 
of  the  money  paid  for  It" 

The  theory  of  the  doctrine  Is  that,  having 
recognized  the  contract  as  existing,  and  hav- 
ing done  something  to  carry  It  Into  effect  end 
to  obtain  or  dalm  its  benefits,  although  per- 
haps only  to  a  partial  extent,  and  having 
thus  taken  his  chances,  the  purchaser  cannot 
afterwards  be  suffered  to  repudiate  thetraw- 
action  and  allege  Its  voidable  nature. 

[3]  If  we  concede  respondent's  Claim  that. 
In  Ids  conversation  with  Neff  about  a  week 
after  the  discovery  of  the  fraud,  be  then  and 
there  offered  to  return  the  truck,  but  that 
his  offer  was  not  accepted  the  fact  will  re- 
main, nevertheless,  that  he  waived  his  right 
to  rescind.  The  rule  la  that  tbe  use  of  a 
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tool,  ImplemCTt,  machine,  or  apparatus  by  | 
tbe  purchaser  after  the  seller  has  refused  his 
tender  of  It  in  rescission  of  the  contract,  will 
defeat  the  attempted  rescission  If  such  use 
was  for  his  personal  benefit  Hakes  t.  Thay- 
er, 165'MIch.  476,  131  N.  W.  174;  Mlzell  v. 
Watson,  67  Fla.  111.  49  South.  149 ;  note  to 
Clark  V.  Wells,  L.  B.  A.  1916F,  481. 

[4, 11  It  Is  suggested  that  notwithstanding 
plaintiffs  conduct  may  unequivocally  indi- 
cate his  acquiescence  in  the  contract,  and 
not  withstanding  he  thus  may  have  waived 
bis  right  to  rescind,  both  parties,  neTerthe- 
less,  oould,  and  in  this  case  did,  agree  to  and 
consummate  a  rescission  wh^  defendant 
was  permitted  to  retake  possession  of  the 
truck.  Tbe  claim  Is  that  when  plaintiff  per- 
mitted defaidant  to  retake  the  truck  there 
was  a  rescission  by  consent  Without  doubt 
the  parties  to  a  sale  may,  by  mutual  assent, 
effect  a  rescission  notwithstanding  one  of 
them  may  previously  have  waived  his  right 
to  rescind.  But  the  evidence  twfore  us  In  this 
case  fulls  to  show  a  rescission  by  consent. 
To  rescind  a  contract  is  to  annul  it  and 
claim  nothing  under  It  Miller  v.  Steen,  30 
Cal.  407,  80  Am.  Dec.  124.  If  there  be  a  re- 
sdsston  by  mutual  assent,  each  rniounces 
all  his  rights  under  the  contract  and  sbould 
put  the  other  In  statu  quo.  Bere  neither 
party,  renounced  his  rights  under  the  con- 
tract. Defendant,  when  be  took  possession 
of  the  truck  through  his  ag^t,  asserted  a 
right  under  the  contract,  namely,  the  right  to 
seize  the  tru<^  under  that  clause  which  per- 
mits him  to  terminate  tbe  "lease"  if  the  "lea- 
see" defaults  In  tbe  payment  of  any  Install- 
ment of  the  purchase  price  when  due.  Just 
before  taking  possession,  defendant's  agent 
told  plalntur  that  he  had  bener  pay  the  noo 
note  that  was  then  due  and  i>ayable.  Upon 
plftintlfC  demurring  to  this,  tbe  agent  said; 

"I  vni  tifl  this  truck  up.  *  *  *  I  have  got 

the  papers  right  in  my  pocket  to  do  it  If  you 
don't  want  to  give  It  ap  I  will  go  to  town  and 
set  an  officer  and  tie  it  right  up." 

It  is  obvious  tliat  in  thus  threatening  to 
resort  to  the  machinery  of  the  law  defend- 
smt's  agent  was  asserting  what  he  supposed 
to  be  a  right  under  the  contract,  namely,  the 
right  which,  In  the  event  that  plaintiff  should 
default  in  any  payment  when  due,  tbe  con- 
tract gives  to  defendant  to  "terminate  this 
lease"  and  to  take  "the  possession  of  said 
automobile  and  all  parts  thereof,"  without 
thereby  releasing  plaintiff  "trom  tbe  pay- 
ment of  any  sum  due  lessor  up  to  and  Includ- 
ing tjie  day  of  such  termination."  It  is  true 
the  contract  makes  the  giving  of  a  written 
notice,  by  registered  nmll,  a  condition  pre- 
sent to  defendant's  right  thus  to  terminate 
tbe  lease;  but  this  provision  respecting  no- 
tice Is  for  the  benefit  of  the  purchaser  or 
•lessee,"  and  one,  therefore,  that  he  may 
waive,  and  which,  in  fact,  he  did  waive, 
whea,  npon  defendant's  agent  threatening  to 
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Invoke  the  services  of  an  officer,  plaintiff 
himself  voluntarily  returned  the  truck  with- 
out requiring  the  stipulated  notice.  Had  he 
chosen  to  insist  on  a  strict  recognition  of  his 
contract  rights,  plaintiff  could  have  refused 
to  surrender  possession  until  be  bad  received 
the  written  notice  by  registered  letter.  In- 
stead, he  acceded  to  the  demand  of  defend- 
ant's agent,  and  he  cannot  now  claim  that 
his  surrender  of  possession  was  not  made 
under  and  by  virtue  of  the  contract  merely 
because  he  did  not  see  fit  to  exact  tbe  partic- 
ular form  of  notice  that  tbe  Instrument  pre- 
scribes as  a  condition  precedent  to  def^d- 
anfs  right  thereunder  to  terminate  the  lo- 
called  "lease." 

[B]  For  these  reasons  we  conclude  that 
there  Is  nothing  to  indicate  an  lntentl(Hi  on 
the  part  of  defendant  to  rescind,  but  that 
every  act,  under  tbe  drctunstances,  indicates 
a  contrary  purpose.  Instead  of  restoring  or 
offering  to  restore  plaintiff  to  the  status  quo, 
defendant,  at  all  times,  has  stoutly  maintain* 
ed  his  ri^t  to  keep  the  property,  retain  the 
$600,  and  recover  on  the  $100  note  that,  by  its 
terms,  was  payable  at  the  time  when  his 
agent  retook  possession.  Defendant  may 
have  mistake  his  rights  tmder  the  contract, 
but  this  does  not  operate  as  a  rescission  of 
the  contract  on  bis  part,  when  it  is  manifest 
that  he  did  not  contemplate  anything  of  the 
kind.   MiUer  v.  Steen,  34  Oal.  isa 

Nor  did  plaintiff,  when  he  permitted  de- 
fendant's agent  to  retake  the  truck  after  the 
latter  had  threatened  forcible  seizure,  Intend 
to  rescind,  L  e.,  to  claim  nothing  under  the 
contract  Asked  why  he  returned  the  truck* 
he  testified:  ^ 

"I  retamed  It  irith  tbe  expectation  that  I 
would  get  my  money  htuA  or  a  suitable  trad." 

Tbe  expectation  that  defendant  might  de- 
liver to  him  a  truck  conforming  to  the  repre- 
sentation that  had  been  made  shows  that 
plaintiff  never  did  unequivocally  renounce  all 
rights  under  tbe  contract  There  can  be  no 
partial  termination  of  a  contract  A  party 
to  a  contract  cannot  assert  rights  thereunder 
for  some  purposes  while  r^rdlng  It  as  at  an 
end  for  others. 

[7]  For  the  foregoing  reasons  we  think  it 
clearly  appears  that  there  never  has  been 
any  rescission  by  mutual  assent,  and  that 
plaintiff,  by  using  the  truck  in  bis  business 
after  discovering  the  falsity  of  the  represen- 
tation, waived  all  right  to  demand  a  rescis- 
sion. 

[8]  It  is  suggested  that,  because  of  his 
false  and  fraudulent  representation  as  to  the 
capacity  of  the  truck,  defendant  ^lad  no  right 
to  retake  It,  and  that,  by  doing  so  without 
right,  he  thereby  breached  the  contract,  thus 
giving  to  plaintiff  the  right  to  consider  It  as 
abandoned.  Tbe  gravamen  of  plaintiff's  case 
is  fraud,  not  warranty.  The  case  therefore 
must  not  be  confounded  with  one  in  which 
the  TOidor  has  bound  himseU  by  a  warranty. 
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that  la,  hy  contract  Defaidant  did  not  con- 
tract to  sell  plaintiff  a  ton  track  or  a  truck  of 
any  particular  carrying  capacity.  The  con- 
tract reads:  "Said  lessor  does  hereby  lease 
•  •  •  one  Stewart  truck  No.  848."  Here 
Is  a  complete  description  of  a  spedQc,  dear- 
ly Identified  truck.  The  omtraet  is  in  writ- 
ing and  contains  no  warrant  that  the  trudi 
speclflcally  described  therein  Is  a  ton  truck. 
Upon  its  face  the  written  instrument  pur^ 
ports  to  be  a  complete  expression  of  the 
whole  agreement.  No  other  proTlsion,  there- 
fore, may  be  added  to  the  agreement  by 
paroL  It  Is  not  permissible  for  i^ntlff  to 
Show  any  parol  agreement  on  defendant's 
part  warranting  the  truck  to  have  any  par- 
ticular carrying  capacity.  Harrison  t.  Hc- 
Corml<^  89  Gal.  830,  26  Pac  880.  28  Am.  St. 
Bep.  469;  Gardiner  t.  McDonogh,  147  Cel. 
818,  81  Pac.  904 ;  Germain  Fruit  Co.  t.  Arma- 
by  Co..  153  CaL  586,  96  Pac.  319;  Eullman, 
Sals  &  Co.  V.  Sugar,  etc.,  Co.,  153  Cal.  726, 
ft6  Pac.  369.  What  plaintiff  complains  of, 
and  all  he  may  complain  of.  Is  that  he  was 
induced  by  a  false  and  fraudulent  represen- 
tation to  enter  into  the  contract  to  purchase 
the  truck.  But  while  he  may  complain  that 
the  contract  was  brought  about  by  defend- 
ant's fraud,  he  cannot  complain  that  the  lat- 
ter has  not  done  what  his  contract  calls  up- 
on him  to  do.  namely  deliver  the  truck  de- 
scribed in  the  written  instrument,  to  wit, 
"one  Stewart  truck  No.  348."  Defendant  did 
deliver  "Stewart  truck  No.  348,"  and  none 
other.  Plaintiff,  therefore,  though  he  may 
complain  of  fraud  that  induced  him  to  enter 
Into  the  contract,  may  not  complain  of  any 
breach  of  the  contract.  This  be|ng  so,  he  la 
not  ffiiUtled  to  do  a  rescission  u[>on  the  theory 
that  defendant,  by  brea<^tng  his  contract  in 
a  substantial  particular,  has  permitted  plain- 
tiff to  elect  to  rescind.  When  plaintiff,  aft- 
er his  discovery  of  the  fraud,  contlnaed  to 
use  the  tru<^  In  his  budness,  thereby  waiv- 
ing his  right  to  repudiate  the  contract,  de- 
fendant, notwithstanding  his  fraudulent  rep- 
resraitation  and  his  UabiUty  for  damages  by 
reason  thoreof*  was  free  to  assert  any  right 
afforded  him  under  the  contract  thus  ratified 
by  plaintiff's  cwduct,  Including  the  ri^t  to 
retake  the  track  upon  plaintiff's  default  in 
the  payment  any  note  wtien  due,  subject 
to  plaintiff's  right  to  recoup  any  damages 
that  may  have  bera  sustained  by  Mm  by  rea- 
son of  the  fraud. 

It  may  be  suggested  Qiat,  because  plaintiff 
was  mtitled  to  recover  damages  for  fraud, 
defendant  could  not  insist  upon  the  payment 
of  ttie  $100  note,  or  payment  of  any  part  of 
the  purdiase  price,  until  there  had  first  been 
deducted  the  amount  recoverable  by  plaintiff 
as  damages.  'Bvm  so,  this  would  only  show 
that  when  defendant  thr^itened  to  seize  the 
truck  because  plaintiff  had  defaulted  on  the 
$100  note  he  had  mistaken  his  rights  under 


the  contract  Bat,  u  said  In  MUlar  t.-  Steen, 
supra,  84  CaL  144,  sadi  mistake  would  not 
operate  as  a  rescission  on  his  part  when  it 
was  manifest  that  he  did  not  contemplate 
anything  of  the  kind.  And  by  permltttng  de- 
fendant to  retake  possesdtm  In  the  sAertton 
of  a  supposed  ri^t  ^««to  under  the  era- 
tract,  plaintiff  himself  was  not  contemplating 
a  rescission. 

[9]  Finally,  respondent  claims  that  be- 
cause his  complaint  contains  a  count  for 
moD^  had  and  received,  no  resclssimi  of  the 
contract  was  necessary*  It  undoubtedly  Is 
true  fliat  In  an  action  for  money  had  and  re- 
ceived the  plaintiff  may  recover  from  the  de- 
fendant any  money  In  the  letter's  posseeslon 
which  In  equity  and  good  conscience  he  ought 
to  pay  to  plaintiff.  And  if,  In  ttiis  case,  the 
contract  had  been  rescinded  by  mutual  as- 
sent, or  if  plaintiff,  not  waiving  his  right  to 
a  rescission,  bad  elected  to  rescind  the  con- 
tract, then.  In  equity  and  good  conscience, 
the  $500  in  plaintiff's  possession  would  be 
money  that  he  ought  to  p^y  to  plaintiff.  But 
where,  aa  here,  there  has  been  no  rescisdon, 
and  plaintiff  is  not  entitled  to  resdnd,  the 
money  paid  on  account  of  the  purchase  price 
belongs  to  defendant  under  the  contract. 
The  forfeiture  of  the  v»idee's  rights  under  a 
contract  of  sale,  for  his  breach  of  a  condition 
of  the  contract,  is  to  be  distinguished  from  a 
rescission  of  the  contract  in  that  It  Is  an  as- 
sertion of  a  right  growing  out  of  the  con- 
tract, and  It  cannot  be  said  that  the  money 
In  the  hands  of  the  vendor  as  the  result  of 
such  forfeiture  is  not  rightfully  his. 

It  follows  that  the  Judgment  must  be  re- 
versed, and  it  is  so  ordered. 

We  concur:  WOBKS,  J.;  CBAIG,  J. 


(52  Cal.  App.  125) 

ADAMSON  V.  LOS  ANGELES  COUNTY  et  aL 
(Glv.  3680.) 

(District  Court  of  Appeal,  First  IHstrlct,  Pivi- 

sion  1,  California.  March  29,  1921.  Behear- 
ing  Denied  April  27,  1921.  Hearing  Denied 
b7  Supreme  Court  May  26,  1921.) 

I.  Emlneat  domain  #=3l67(3)— Sections  of  Po- 
litical Code  provldlni  method  for  iajrtsg  ost 
public  roads  not  exolnslve  of  rlgtit  of  emNiest 
domain. 

Pol.  Code,  IS  2681-2698.  thoagh  providing 
a  speedy  and  convenient  method  for  tiie  laying 
out  of  public  roads,  and  the  acquisition  for  audi 
purposes  of  lands  of  private  owners  at  fair 
valuations,  were  not  Intended  to  be  exelaaive 
to  exclude  boards  of  superviBora  of  coundes  and 
counties  themselves  from  the  exercise  of  those 
rights  of  eminent  domain  In  the  matter  of  ac- 
quiring land  or  rights  of  way  for  highway  pur- 
poses,  held  by  the  state  by  virtue  of  its  sover- 
eignty and  conceded  to  it  by  section  44;  tills 
In  view  of  section  2643,  subd.  4,  and  section 
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4041,  CIt.  Code,  I  1001,  and  Code  CUt.  Proc. 
tit  7.  pt.  8. 

2.  Eminent  domain  4^243(1)— Judgment  ia 
eondemnatlan  suit  effective  as  setting  apart 
land  for  bighway. 

Where  by  final  Judgment  in  a  condemnation 
ndt  to  acquire  laud  for  highway,  brought  by 
the  county  at  the  instance  of  the  board  of 
■npervieore,  it  was  adjudged  that  the  strip  of 
land  in  question  was  condemned  for  highway 
purposes,  such  land  was  thus  acquired,  set 
apart,  and  appropriated  for  the  particular  pub- 
lic use,  and  the  last  act  essential  to  rest  In  the 
public  a  right  to  its  use  as  a  thoroughfare  was 
•ccomplisbed. 


3.  District  and  prosoooting  attornqrs 
Evidence  ^=983(4)— Act  of  eoansel  In  stipu- 
lating for  Increased  judgment  not  void;  ooun- 
ty  attorn^  presumed  to  do  duty. 

Act  of  counsel  for  a  county,  proceeding  at 
the  instance  of  its  board  of  supervisors  to  con- 
demn a  strip  of  land  for  a  highway,  in  consent- 
ins  to  an  Increase  of  the  amount  of  compensa- 
tion awarded  the  landowner  by  the  verdict  of 
the  jury  in  the  nmdemnation  suit,  Md  not  void 
as  without  authority;  tiie  Increaie  having  been 
on  account  of  discovery  that  the  mileage  of  nec- 
ossary  fencing  was  greater  than  aupposed,  and 
the  presumption  being,  in  view  of  Code  Civ. 
Proc.  I  1963,  that  counsel  for  the  county,  the 
district  attorney,  a  public  official,  regularly  per- 
formed his  official  duty  and  was  duly  authorized 
to  file  hia  consent  to  the  required  increase. 

4.  EnlBOnt  domain  «s»224— Co^rt  had  power 
on  motion  for  new  trial  to  modify  verdiet  liy 
Inonaslng  award  to  landowner  on  aeettint  of 
low  estlnato  of  neoeesary  fencing. 

In  eait  by  a  county  at  the  instance  of  its 
board  of  superviaora  to  condemn  a  strip  of  land 
for  a  hU:bway,  the  trial  court  possessed  power 
on  motion  for  new  trial  to  amend  or  modii^  the 
verdict  of  the  jury  by  increasing  the  amount  of 
compensation  awarded  the  landowner,  on  ac- 
count of  a  mistakenly  low  stimate  of  mileage 
of  necessary  fencing,  to  make  such  .verdict  con- 
form to  the  evidence,  and  barring,  exercised  such 
power,  and  its  order  having  beui  complied  with, 
and  the  Judgment  in  the  condemnation  suit  be- 
come final,  a  taxpayer  cannot  come  in  and  by 
injunction  stop  the  pt^blic  work  already  in  prog- 
ress on  the  highway  merely  on  account  of  the 
inaccuracy  of  the  court  in  computing  the  amount 
to  which  the  landowner  wan  eatitied  In  damages. 

Appeal  from  Superior  Court,  Los  Angeles 
Oounty;  L.  H.  Valentine,  Judge. 

Action  by  Merrltt  H.  Adamson  against  the 
County  of  Los  Angeles  and  others  to  enjoin 
the  expenditure  of  public  money.  From  a 
Judgment  for  defendants,  on  demurrer  to  the 
complaint,  plaintiff  ai^als.  Affirmed. 

Andersw  &  Andemon  and  Nathan  Newby, 
all  of  Loa  Angeles,  for  appellant. 

A  J.  Hill,  Co.  Counsel,  and  Paul  Tallee, 
Chief  Deputy  Co.  Counsel;  both  of  Los  An- 
geles, for  respondents. 


RICHARDS,  J.  This  is  an  appeal  from  a 
judgment  In  favor  of  the  defeaidants,  enter* 
ed  after  an  order  sustaining  a  general  de- 
murrer to  the  plaintiff's  comidalnt  without 
leave  to  amend. 

The  action  is  one  In  which  the  plalotlfl,  as 
a  resident  and  taxpayer  of  Loa  Angeles  cotm- 
ty,  seeks  to  enjoin  said  county  and  Its  board 
of  supervisors  from  proceeding  with  the  ex- 
penditure of  public  money  and  with  the  em- 
ployment of  county  officials  and  employees, 
and  the  use  of  county  tools  and  appliances 
and  materials,  upon  the  construction  of  a 
certain  roadway  upon  and  along  a  certain 
right  of  way  40  feet  in  width  and  about  22 
miies  in  length,  extending  into  and  over  cer- 
tain private  property  known  as  the  Mallbu 
ranch,  owned  by  the  Rlpdge  Company,  a  cor- 
poration. The  complaint  sets  forth  at  length 
the  proceedings  had  and  taken  before  and 
by  the  board  of  supervisors  of  said  county 
purporting  to  authorize  the  institution  of  an 
action  on  behalf  of  said  county  for  the  con- 
demnation of  the  strip  of  land  in  question 
for  the  purposes  of  such  highway,  and  also 
the  institution  and  proceedings  In  such  ac- 
tion resulting  In  a  judgment  In  favor  of  said 
county  condemning  a  right  of  way  over  said 
strip  of  land,  and  assessing  and  awarding 
damages  to  the  defendant  therein,  the  Rlndge 
Oompany.  for  the  taking  of  the  same,  which 
judgment  became  final,  and  also  sets  forth 
the  proceedings  before  said  board  of  super- 
visors authorizing  and  directing  the  prose- 
cution of  the  work  of  constructing  said  high- 
way at  public  expense,  and  the  fact  that 
said  construction  work  was  actually  in  pr<^- 
ress  at  the  time  of  the  Institution  of  the 
present  action. 

The  first  and  main  contention  which  the 
appellant  makes  upon  this  appeal  Is  that 
the  rMOlQtlon  of  the  board  of  snpervlson 
purporttiig  to  authorize  the  said  condemna- 
tion suit  was  not  sufficient  to  cmfer  jurlsdlc- 
tion  upon  the  court  of  the  subject-matter  of 
said  suit,  and  hence  all  proceedings  had  pur- 
suant to  said  resolution  were  void,  and  as  a 
sequence  no  road  or  ri^t  of  way  was  con- 
donned  or  laid  out  or  established  by  such 
condemnation  proceedings,  and  that  there- 
fore any  and  aU  expenditures  ot  public 
money,  and  the  creation  or  improvement  of 
said  proposed  highway  are  and  v(HiId  be 
Illegal.  The  entire  basis  for  this  contention 
on  the  part  of  the  appellant  rests  In  the  as- 
sumption that  the  powers  conferred  by  law 
upon  boards  of  supervisors  to  lay  out  and 
established  pntdlc  highways  are  those  embod- 
ied in  those  sections  ot  the  Political  Code 
numbered  2681  to  2096,  Indusive,  providing 
for  the  laying  out,  altering,  and  discontinu- 
ing of  roads.  The  method  provided  for  lay- 
ing out  and  establishing  public  highways  by 
these  sectiMis  of  the  ^llttcal  Code  is  that 
commonly  known  as  the  "viewer"  method. 
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frequently  employed  by  coondea  In  the  ac- 
qoMtlon  of  lands  for  new  highways  and  in 
the  laying  ont  ot  the  same ;  and  It  is  the  In- 
sistence  of  the  ai^llant  herein  that  this 
method  Is  ezcItu^Te,  and  that,  not  having 
been  followed  by  the  board  of  superrisors  <^ 
said  county  In  the  attempted  acquisition  of 
the  right  of  way  for  the  roadway  in  ques- 
tion, all  subsequent  proceedings  In  that  di- 
rection were  void.  « 

In  reidy  to  this  contention  the  respondent 
directs  our  attention  to  subdivision  4  of  sec- 
tion  2643  Of  the  PoUtlcal  Code,  which  it  la 
urged  confers  express  power  upon  boards  of 
superrlsors  to  acquire  private  lands  and 
rights  of  way  thereover  for  highway  piuv 
poses  by  condemnation  procee^ngs  under 
the  goieral  right  of  .eminent  domain.  Tbia 
subdlvldon  is  part  of  the  general  section 
giving  boards  of  supervisors  the  general  con- 
trol and  supervision  over  roads  within  tb^r 
respective  counties,  and  by  the  terms  of  said 
subdivision  they  are  empowered  to  "acquire 
the  right  of  way  over  private' property  for 
the  use  of  public  hif^waya,  and  for  that 
purpose  require  the  district -attorney  to  in- 
stitute proceedings  under  title  7,  part  8,  of 
the  Code  of  Civil  Procedure."  The  respond- 
ent further  contends  that,  aside  from  this 
special  provisicm  granting  this  power  and 
^ovlding  for  this  procedure,  boards  of  su- 
pervisors possess  the  power  to  direct  the  in- 
stitution of  actions  for  the  condemnation  of 
private  property  for  highways  and  for  public 
uses  under  their  general  ^rigfat  of  eminent 
domain  under  the  provisions  of  section  44  of 
the  Political  Code  and  of  section  1001  of  the 
Civil  Code;  and  it  further  contends  that.  In 
addition  to  these  general  grants  of  power, 
boards  of  supervisors  have  been  expressly 
invested  with  these  powers  under  sectfon 
4041  of  the  Political  Code,  which  Is  embrac- 
ed in  article  4  of  chapter  4  of  part  4  there- 
of, under  the  title  of  "General  Permanent 
Powers,"  and  which  section  of  the  Oode 
reads  in  part  as  follows: 

"The  boards  of  Bopervisora  in  their  reBpective 
counties  shall  have  jurisdiction  and  power,  un- 
der sncb  limitations  and  restrictions  as  are  pre- 
scribed by  law  •  •  •  <4)  to  acquire^  and 
take  by  purchase,  condemnation  or  otfaerwise 
land  for  tiie  uses  and  purposes  of  public  roads, 
highways,  boulevards,  turnpikes,  and  other  pub- 
,  lie  ways." 

[1]  We  are  entirely  satisfied  that  the  fore- 
going contentions  on  the  part  of  the  respond- 
ent herein  must,  both  upon  principle  and  au- 
thority, be  upheld.  The  sections  of  the  Po- 
litical Code  upon  which  the  appellant  relies 
In  support  of  its  contention,  while  they  pro- 
vide a  speedy  and  convenient  method  for  the 
laying  out  of  public  roads,  and  the  acquisi- 
tion for  such  purposes  of  the  lands  of  pri- 
vitte  owners  ac  inXr  valuations,  were  not  in- 
tended to  De  exclusive,  since  to  so  hold  I 
would  have  the  effect  of  excluding  boards  of  j 


supervisors  of  counties,  and  hence  counties 
themselves,  from  the  exerdae  of  those  rights 
of  eminent  domain  in  the  matter  of  acquir- 
ing land  or  rights  ctf  way  for  highway  pur- 
poses held  by  tlie  state  by  virtue  ot  its  sov- 
erdgnty  and  ezin«ssly  ctmceded  to  it  by  the 
terms  of  section  44  of  the  P(^tical  Ood^  and 
would  also  rendw  nugatory  and  meanlngteas 
the  other  sections  and  stdxUvIslons  of  said 
Oode  to  which  we  have  above  referred. 

But,  aside  from  Uils  cmislderaitlon,  Wtt 
think  that  the  contentim  of  the  appellant 
as  to  the  limited  powers  of  iMards  of  supei^ 
visors  under  the  several  provisions  of  tlie 
Political  Code  above  referred  to  has  beni 
quite  definite  determined  In  a  case  which 
by  analogy  Is  almost  identical  with  the  case 
at  bar.  That  Is  the  case  of  (Xty  of  Los  An- 
geles T.  lieavis,  UA  GaL  164,  61  Pac  34.  In 
that  case  the  dty  ot  Los  Angeles,  a  munici- 
pal corporatiknt,  brought  sntt  to  ccmdemn 
land  for  a  imblto  street  It  was  contended 
that  it  had  no  power  to  emnmence  or  main- 
tain audi  an  action  without  havli^  first 
taken  the  steps  and  resorted  to  the  process- 
es provided  In  the  Statutes  of  1889,  p.  70, 
relative  to  the  laying  out,  opening,  extend- 
ing, widening  and  straightening  of  public 
streets  In  municipalities,  which  In  quite  a. 
number  of  respects  embrace  similar  provi- 
sions to  those  embodied  in  the  sections  of 
the  Political  Code  upon  which  appellant  re- 
lies in  support  of  his  contention.  The  Su- 
preme Court  says: 

"She  contention,  we  think,  Is  untenable.  The 
provisions  of  the  Act  of  March  6, 1889,  are  not 
exduaive,  and  were  not  designed  to  prohibit  a 
municipality  from  maintaiuins  condemnation 
proceedings  under  the  provisions  of  the  Code  of 
Civil  Procedure.  •  •  •  In  Pasadena  v.  Stim- 
son,  91  Cal.  288,  the  court,  after  qootfatg  sec- 
tion 1001  of  the  CHvU  Code,  wherein  It  is  pro- 
vided that  any  person  may,  without  further  leg* 
islative  action,  acquire  private  property  for  any 
use  specified  in  section  1238  of  the  Code  of  Civ- 
il Procedure,  declared:  'A  corporation,  whether 
private  or  public,  is  a  person.  It  foUows  there- 
fore that  under  this  general  law,  general  in  the 
widest  and  fullest  sense  of  the  term,  any  public 
or  private  corporation,  or  any  natural  person, 
may,  for  any  of  the  uses  defined  in  section  1238 
of  .the  Code  ot  GMl  Proeedore,  acquire  proper- 
ty, without  the  consent  of  the  owner,  by  means 
of  the  proceedings  described  In  part  8,  title  7. 
of  said  Code.*  In  Santa  Cruz  v.  Bnright,  95 
Cal.  105,  the  same  construction  is  pven  to  the 
law." 

Tlie  provisions  of  article  6  of  chapter  2  of 
title  6  of  the  Political  Code,  comprising  sec- 
tions 2681  to  2698  thereof,  do  not  purport  to 
be  exclusive,  and  may  not  be  held  to  be  so 
in  view  of  the  express  grant  of  power  em- 
bodied in  subdivision  4  of  section  2643  above 
quoted,  and  of  the  even  more  comprehoisive 
enumeration  of  the  general  oermanent  now- 
I  ers  of  boards  of  supervisors  contained  tn  sec- 
I  am  4041  of  the  Political  Code  by  which  sudi 
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boards  are  expressly  Butborized  "to  acquire 
and  take  by  purchase,  condemnation  or  oth- 
erwise land  for  the  usee  and  purposes  of 
public  roads,  highways  and  so  forth."  We 
are  therefore  of  the  opinion  that  the  first 
amtention  of  the  appellant  cannot  be  sus- 
tained. 

In  arriving  at  this  conclusion  we  are  not 
unmindful  of  the  cases  which  the  appellant 
has  dted  as  supporting  his  contention;  but 
an  examination  of  these  caaee  dlsclosee  that 
either  the  direct  point  here  made  was  not 
under  consideration  there,  or  that  the  pro- 
ceeding assailed  was  one  having  its  incep- 
tion under  the  provisions  of  sectlnu  2681 
and  2698  of  the  Political  Code,  and  that  the 
error  complained  of  in  those  cases  consisted 
In  an  allc^^ed  departure  from  the  procedure 
laid  down  In  those  sections  of  the  Code. 
Such  cases  do  not  have  ai^licatlon  to  an 
original  condemnati(»i  proceeding  instituted 
under  section  1237  et  seq.  of  the  Code  of 
Civil  Procedure. 

Having  thus  determined  the  appellant's 
main  point  against  his  contention  he  stlU 
Insists  that,  conceding  the  superior  court  bad 
Jurisdiction  to  hear  and  determine  the  con- 
demnation proceeding,  and  that  It  has  done 
K^' still  the  strip  of  land  so  condemned  dlii 
not  becfKue  a  public  highway  so  as  to  entitle 
die  board  of  supervisors  to  proceed  to  ex- 
pend the  public  moneys  for  its  Improvement 
without  tbe  passage  of  a  resolution  of  the 
board  of  supervisors  declaring  said  land  to 
be  a  public  highway,'  wMdt  reacdutlon  be 
dahns  was  never  adopted. 

[2]  We  do  not  find  any  merit  in  this  con* 
tentlon.  The  final  Judgment  in  the  condem* 
natloD  suit  adjudged  that  the  strip  of  land 
In  quertloii  was  "condemned  for  highway 
parposes.**  It  was  thus  acquired,  set  apart 
and  appropriated  for  this  public  use,  and, 
as  was  said  by  the  Supreme  Court  in  the  case 
of  Wnlsen  t.  San  Trancisco,  101  Oal.  iS,  85 
Pic.  S58.  40  Am.  St  Rep.  17: 

"When  land  within  a  street  is  'condemned,  ap- 
propriated, acqnirsd,  set  apart,  and  taken  for 

pabtic  nse,*  ft  would  seem  that  the  last  act  in 
tbe  Beriea  essential  to  vest  in  the  public  a  right 
to  its  sse  as  a  thoroaKhfare  is  accomplished.** 

We  are  cited  to  no  case  which  undertakes 
to  lay  down  a  dIEFerent  rule. 

The  appellant's  final  contention  Is  that  the 
conditions  prescribed  by  law  as  the  prerequi- 
site to  entitle  the  county  of  Los  Angeles, 
through  its  ofildals,  to  take  possession  of 
the  strip  of  land  in  question  for  the  purpose 
of  doing  highway  work  thereon  were  not 
complied  with,  and  hence  that  these  ofBcials 
bad  no  rlgbt'to  expend  public  money  In  the 
Improvanent  of  land  to  tbe  possession  of 
which  they  were  not  lawfully  entitled.  'Hils 
contention  rests  upon  tbe  following  state  of 
facts: 

'  The  condonnatton  suit  was  tried  before  a 
Jury  wUctt,  anumg  other  ttaings,  found  that 


the  amount  of  fencing  in  mileage  requisite 
to  fence  the  Rlndge  Company's  -land  along 
the  roadway  was  20  miles,  and  that  Us  cost 
would  be  $18,850,  or  $650  per  mtle,  to  which 
sum  said  company  would  be  entitled  in  com- 
pensation. A  motion  for  a  new  trial  was 
made,  one  of  the  spedflcations  of  whldi  was 
that  the  Jury  was  In  error  as  to  the  proper 
amount  of  this  mileage  of  required  fencing. 
The  trial  court  was  of  the  opinion  that  this 
was  correct,  and  that  tbe  mileage  of  said 
fencing  should  have  been  31i^  miles,  for 
which  Increase  the  Rlndge  Company  should 
have  been  awarded  furtber  compensation  at 
the  specified  rate  per  mile.  It  therefore  re- 
quired tlie  plaintiff  to  consent  to  this  in- 
crease as  a  condition  of  its  order  denying 
tbe  motion  for  a  new  trial,  whereupon  cotm- 
sel  for  plaintiff  filed  a  written  stipulation 
consenting  to  this  Increase  In  the  defendant's 
amonnt  of  compensation,  and  thereupon  tbe 
court  entered  Its  order  denying  the  motion 
for  a  new  trial.  The  contention  of  the  pres- 
ent appellant  is  that  the  counsel  for  the 
county  had  no  authority  to  stipulate  for  this 
Increase  in  the  Judgment,  and  that  the  court 
had  no  power  to  make  It,  and  by  so  doing 
to  change  the  amount  of  compffluaCton  fixed 
by  tbe  Jury. 

rs,  4]  We  find  no  merit  in  tlie  contention 
that  the  act  of  counsel  for  the  county  in  con- 
senting to  an  Increase  of  tbe  amount  of  the 
compensation  awarded  to  the  defendant  by 
the  vndlct  of  the  Jury  in  the  condemnation 
suit  waa  void  as  without  authority.  The 
record  doea  Bot  bo  dlsdose.  and  in  tbe  at>- 
Beace  ol  any  showing  to  the  ccmtrary  the 
presomptim  will  be  tSiat  coanKl  for  the 
connty-^ho  In  that  case  was  himself  a  pnb- 
11c  offldal,  namely,  the  district  attorney, 
ularly  perfbimed  hie  offidal  duty  and  was 
duly  anthorfased  to  file  bis  consent  to  the  re- 
quired increase.  San  Luis  Obispo  t.  Hen* 
dricks,  71  Cal.  242,  11  Pac.  682;  Code  Civ. 
Proc.  S  1963.  Further  than  this,  we  have  no 
doubt  that  the  trial  court  possessed  the  pow- 
er upon  a  motion  for  a  new  trial  to  amend 
or  modify  the  verdict  of  the  Jury  in  tbe  re- 
spect it  did  so  as  to  make  It  conform  to  the 
evidence  in  the  case,  and  that  having  that 
power,  and  having  exercised  It,  and  Its  or- 
der in  that  regard  having  been  complied 
with,  and  its  Judgment  in  said  condemnation 
suit  having  become  final,  this  plaintiff  can- 
not, merely  by  virtue  of  being  a  taxpayer, 
come  In  and,  by  way  of  Injunction  sought  In 
this  latter  action,  stop  the  public  work  al- 
ready in  pr<^es8  upon  the  strip  of  land  con- 
demned in  said  former  action  for  public  use 
as  a  highway,  merely  because  of  some  al- 
leged Inaccuracy  on  the  part  of  the  trial 
court  in  computing  the  amount  to  which  the 
defendant  therein  would  be  entitled  In  dam- 
ages. 

Upon  a  review  of  the  whole  record  we  are 
satlafied  that  tbe  atrip  of  land  mught  to  be 
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takoi  for  hlc^way  purposes  in  the  condou- 
nation  suit  was  adaptable  to  aod  properly 
subject  to  C0Ddenmati<Hi  for  such  purposes; 
tbat  the  condemnation  suit  was  one  of  tlie 
alteniatlTe  methods  provided  by  fatw  for  the 
acqulsltl<ni  of  private  lands  by  counties  for 
htfrbway  uses ;  that  the  Jud^ent  made  and 
entered  in  said  condemnation  proceeding 
was  a  legal  and  proper  judgment,  and  that 
Its  effect  was  to  transfer  a  right  of  way 
over  the  strip  of  land  In  question  to  the 
county  of  Los  Angeles  for  highway  purposes, 
and  that  no  other  or  further  act  or  declara- 
tion on  the  part  of  the  board  of  superrlsors 
was  required  to  effectuate  that  purpose; 
and,  finally,  that  the  trial  court  committed 
no  error  or  abuse  of  Its  discretion  In  refus- 
ing to  grant  or  issue  an  Injunction  upon  the 
plaintiff's  complaint  herein,  the  demurrer  to 
which  we  bxAd  to  have  been  properly  sus- 
tained. 
Judgment  affirmed. 

We  ooocur:  WASTE»  P.  J.;  EERBI- 
6AK.  J. 


(52  Cat.  App.  75) 

8ILVA  V.  ANQELO.    (CIV.  2183.) 

(District  Conrt  of  A^eal,  Third  District,  Cali- 
fornia.  Blareh  26,  1921.) 

1.  Landlord  and  tonaot  4s»326(l)— Farm  lease 
held  Rot  to  show  that  tenaat  ahoald  baar  total 
axpaota  of  thrashing  and  baling  hiQr* 

Where  a  farm  lease  provided  Uiat  the  lessee 
should  deliver  to  the  lessor  one-half  of  all  crops 
of  every  nature*  in  stadc  and  sack,  according  to 
the  custom  of  maUng  divisions  in  the  neighbor- 
hood, and  there  was  no  provirion  that  the  lessee 
should  bear  the  total  expense  of  threshing  grain 
or  baling  bay,  the  lease  providing  that  each 
party  should  furnish  one-half  of  the  feed,  the 
lease  cannot  be  construed  as  requiring  the  les- 
see to  bfear  the  total  expense  of  baling  bay  and 
threshing  grain,  particularly  as  hay  could  be 
delivered  onbaled,  etc. 

2.  Landlord  and  tenant  «a>33l  (6)— Evidence 
held  ta  warrant  flndlng  that  fami  lease  re- 
qnired  parties  to  abaro  expanse  of  threshing 
gndn  and  biding  hay. 

In  an  action  by  the  lessor  to  reform  a  farm 
lease  which  did  not  specify  as  to  how  the  ex- 
pense of  threshing  grain  and  baling  hay  was  to 
be  home,  testimony  by  the  lessee  that  the  ex- 
pense was  to  be  borne  equally,  which,  of  course, 
was  competent,  held  sufficient  to  sustain  the 
judgment  denying  reformation  and  to  establish 
that  the  expense  should  be  divided. 

3.  Trial  «s>404(l)— Findings  should  bs  con- 
strued to  support  ]udgmant 

Findings  must  he  construed  as  to  support 
the  Judgment  if  reasonably  possible. 


4.  RofenutlOB  Of  lRstranH>tt^B>45(9)— Find* 
Ings  In  aotlpn  to  refern  farm  lease  held  ts 
support  Judgment  that  partlsa  should  sham 
expense  of  threshing  grain  and  haling  hny. 

In  an  action  by  a  lessor  to  reform  a  farm 
lease  so  aa  to  require  the  lessor  to  bear  the 
entire  expense  of  threshing  grain  and  baling 
bay,  findings  that  the  lease  recited  in  detail 
all  the  conditions,  and  tbat  the  lessor  was  in- 
debted to  the  tenant  for  paying  bis  share  of 
the  cost  of  threshing  and  baliiiig  the  crops,  Aefaf 
to  support  the  Judgment  denj^  reformation, 
etc. 

5.  Costs  «s>32(3)— Whers  plaintiff  reoovere* 
sobstantlal  Judgment,  he  Is  entitled  to  ooat  of 
oourse,  though  some  relief  denied. 

In  an  action  to  reform  a  farm  lease  and  for 
an  accounting,  plaintiff  is,  onder  Code  Giv.  Proc 
8  1022.  snbd.  3,  entitled  to  costs  as  of  course, 
or  as  a  matter  of  right,  where  be  recovered  a 
substantial  amount  though  refonnatioa  of  th» 
lease  waa  denied. 

Appeal  from  Superior  Court,  Yolo  County; 
W.  A.  Anderson.  Judge. 

Action  by  A.  J.  Sllva,  by  his  guardian  ad 
litem,  Mary  F.  Sllva,  against  Antone  Augelo. 
From  a  Judgment  denying  plaintiff  part  of 
the  relief  sought,  as  well  as  costs,  plaintiff 
appeals.  Judgm^t  reversed,  so  far  as  it 
denied  costs;  otherwise,  affirmed. 

O.  G.  Hi^lns,  <tf  Sacramento,  for  appel- 
lant 

John  O.  Blarch,  of  Sacramento,  f6r  ra- 

^ndent 

HART,  J.   The  object  of  this  action  la: 

(1)  To  reform  a  certain  lease,  whereby  the 
plaintiff  demised  certain  real  property  to  the 
defendant  for  the  term  of  three  years,  com- 
mencing on  the  1st  day  of  November,  1916, 
and  ending  on  the  Slst  ^ay  of  October,  1910; 

(2)  to  recover  Judgment  against  the  defend- 
ant for  the  sum  of  9983.S0,  allied  to  be  for 
moneys  received  by  the  def^dant  for  plain- 
tiff for  the  sale  of  hay  and  potatoes ;  (3)  for 
an  accounting  by  defendant  "for  the  balance 
of  the  crops  and  proceeds  of  said  leased 
premises." 

The  lease  concerning  which  the  contro- 
versy involved  herein  arosei  as  it  waa  exe- 
cuted by  the  parties  hereto,  Is  set  out  In  full 
In  the  complaint. 

Among  other  covenants  and  conditions,  the 
said  lease,  which  appears  in  the  complaint 
as  paragraph  2  of  the  first  cause  of  action 
thereof,  is  the  following: 

"The  lessee  further  agrees  that  he  will  deliver 

and  pay  over  to  the  said  lessor,  his  executors, 
administrators  or  assigns,  or  to  his  or  their 
order,  annually,  one-half  of  all  proceeds  and 
crops  produced  on  the  said  farm'  and  premises 
aforesaid,  of  every  nature,  Itind  and  description, 
in  Btaclt  and  saclt,  according  to  the  usual  course 
and  custom  of  making  such  divisions  in  the 
neighborhood  and  in  a  seasonable  time  after 
said  crops  have  been  gathered  and  harTested." 
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The  lease  contaiiu  no  specific  provision  as 
t»  bow  Or  by  whom  the  expense  for  thresh- 
ing the  crops  and  baling  the  hay  produced 
npon  the  demised  premises  should  be  borne 
—that  U  to  say,  whether  such  expense 
should  be  borne  equally  by  the  lessor  and 
lessee  or  entirely  by  the  latter — the  plaintiff 
contending  that  the  understanding  was  that 
the  defendant  was  to  bear  the  whole  of  the 
«xpen&e  incident  to  the  barrmtlng  of  the 
CTops  and  the  baling  of  the  hay  produced  u[>- 
<m  the  demised  premises  during  the  term  of 
the  lease.  It  Is  in  this  particular  that  the 
reformaUon  of  the  lease  is  son^t.  and  as 
tbe  predicate  for  sndt  relief,  the  complaint 
thus  speaks; 

"Tliat  prior  to  the  execution  of  the  aaU  lease, 
and  dnrteg  the  negotiations  therefor,  and  the 
terms  thereof;  it  was  agreed  between  the  said 
lessor  and  the  said  lessee,  as  one  of  the  terms 
-«f  said  lease,  that  defendant,  as  such  lessee, 
was  to  do,  and  he  agreed  to  do,  all  the  baling 
of  bay  and  all  the  threshing  of  crops  on  said 
leased  premises,  during  tbe  term  of  said  lease, 
at  his  expense,  tbe  said  lessor  to  farnish  one- 
half  of  the  wire  for  bsling  and  one-half  of  all 
sacks  necessary;  that  subsequent  thereto,  plain- 
tiff and  defendant  visited  tbe  law  office  of  one 
O.  O.  Hopkins,  at  Sacramento,  for  the  purpose 
«t  causing  the  terms  of  said  agreement  of  lease 
to  be  pat  into  written  form,  and  executiog 
same;  that  bj  mutual  mistake,  neglect,  and  in- 
adrertence  of  both  of  said  parties,  Qxcy  failed  to 
recite  to  tbe  said  attorney  that  portion  of  tbe 
tenns  of  said  lease  as  hereinbefore  set  oat,  and 
the  said  terms  in  detail  were  omitted  therefrom 
on  account  of  such  neglect;  that  the  omission 
of  said  terms  from  said  lease  was  not  Ascor- 
ered  by  sdd  plaintiff  anta  about  the  month  of 
May.  1S18;  that  at  or  about  said  time,  tbe  de- 
fendant refused  to  carry  out  said  lease  as 
agreed  upon  as  aforessid,  and  demanded  of 
plaintiff  tiiat  be  paj  for  one-half  the  coat  of  all 
baling  and  tbreslihig  and  for  one-half  of  all 
wire  and  a0  sacks  used  daring  the  years  1917 
and  1918." 

The  complaint  then  sets  out  (paragraph 
S)  an  instrument  In  writing,  as  to  wlilch  It  Is 

alleged : 

"That  at  and  before  the  making  and  executing 
of  tbe  said  tease,  this  plaintiff  and  defendant 
intended  and  agreed  tbat  tbe  said  Instrument 
and  lease  should  mean,  and  tbe  legal  conse- 
-qoences  thereof  should  be,  as  follows:'* 

Hie  Instrument  thus  set  forth  Is,  with  the 
«xceptlon.  of  the  following  paragraph,  pre- 
cisely the  same  In  Its  language  and  provi- 
sions as  the  lease  subscribed  and  bo  exe- 
cuted by  the  parties : 

"The  lessee  further  agrees  that  during  said 
term  he  will  do  all  the  baling  of  hay  and  all 
the  threshing  of  crops  on  said  premises  at  bis 
own  expense,  the  lessor  agreeing  to  famish 
one-half  of  the  wire  for  baling  and  one-half  of 
all  the  sacks  neceasary." 

It  Is  Uien  alleged  that,  through  tbe  motoal 
mistake  of  plaintiff  and  defendant,  tliesald 
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lease  contract  hereinbefore  alleged  and  set 
out  did  not,  and  does  not,  truly  state  or  ex- 
press the  Intention  of  said  parties,  and  does 
not  truly  express  or  set  out  what  were  to 
be  the  legal  consequences  of  said  legal  con- 
tract," In  that  it  failed  to  state  ^)eciflcally 
that  the  lessee  agreed  that  he  would  him- 
self bear  the  whole  of  the  expense  necessary 
to  be  incurred  for  the  threshing  of  the  crops 
and  the  baling  of  the  hay  produced  during 
the  term  of  Qie  lease  on  the  demised  prem- 
ises. 

The  complaint  further  states  that,  on  the 
lethof  November,  1918,  the  plaintiff  demand- 
ed of  defendant  In  writing  that  tbe  latter 
consent  to  a  reformathm  oi  the  lease  in  the 
pa^colar  above  epedfled,  so  that  it  would 
conform  to  the  agreement  made  between 
them  In  said  parttcnlar,  bat  tbat  defendant 
refused  to  give  his  consent  to  a  change  In  the 
lease  80  demandedt  and  still  refuses  to  as- 
sent ttiereto. 

Ftdlowing  tbe  forgoing  averments  are  al- 
legatloiis  that  tba  plaintiff  has  at  all  times 
compiled  with  the  prOTlsl<ms  of  die  contract 
of  lesae  required  of  blm  thereby,  and  by  tbe 
actual  sgreemmt  of  tb»  parties,  and  that  de- 
f^dant  bas  rec^ved  Into  bis  possession  and 
retains  certain  moneys,  aggregating  $963.- 
80,  whldi  bd<mg  to  tbe  plaintiff,  as  his  share 
of  ttie  proceeds  of  the  sale  by  defendant  of 
certain  of  tbe  i^odncts  of  the  premises  In 
question. 

The  defendant  answered,  spedflcally  deny- 
ing all  the  avennaits  of  the  complaint,  and 
also  filed  a  cross-cmnplalnt.  In  wfaldi  It  Is  al- 
leged that  ttie  wrl^n  contract  of  l^ase  as 
executed  by  tbe  parties  contained  the  full 
and  complete  agreanent  between  tbon,  and 
that  the  terms,  conditions,  and  covenanU  as 
set  out  In  said  oontract  of  lease  are  tbnrebi 
stated  and  expressed  as  tbe  plaintiff  and  tbe 
defendant  understood  and  agreed  wen  to  be 
the  terms,  etc^tnMm  which  tbe  premises  were 
to  be  leased  to  defendant  It  Is  alleged  In 
the  eroBS-complalnt  that — 

"The  asaal  course  and  custom  of  making  such 
diviBions  in  the  neighborhood  where  said  prem- 
ises are  situated  was,  at  the  time  of  the  execut- 
ing ot  said  lease,  and  now  is,  that  the  lessor 
and  lessee  shall  each  pay  one-half  of  the  cost 
and  expense  of  all  baling  of  bay  and  all  thresh- 
ing of  crops  grown  on  such  leased  premises,  and 
one-half  of  the  wire  for  such  baUng  and  one- 
half  of  all  sacks  necessary  for  such  crops;  tbat 
Boid  defendant  paid  the  cost  of  aU  the  baling 
of  the  hay  and  all  the  threshing  of  the  crops 
grown  on  said  premises  during  the  years  1917 
and  1918,  which  amounted  to  the  sum  of  $946.- 
70;  that  one-half  of  said  sum  *  •  •  was 
paid  by  said  defendant  for  and  on  bdbalf  of  said 
plaintiff.'* 

The  total  amount  whldi  It  Is  alleged  In 
the  cross-oomplalnt  defendant  paid  out  for 
the  use  and  benefit  of  plaintiff  Is  the  sum  of 
$586.75,  for  which  sum.  In  addltlw  to  the 
praya  that  plaintiff  be  awarded  nothing  by 
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reason  of  bis  action,  the  defendant  prays  tor  '. 

Judgment.  | 
The  court  found:  j 

Finding  2:  "That  the  parties  hereto,  on  the  ; 
22d  day  of  December,  1916,  entered  into  tbe  ' 
written  agreement  of  lease  which  was  executed  ' 
b;  them,  and  which  is  set  out  in  paragraph  2  : 
of  tbe  first  cause  of  action  of  the  complaint, 
and  that  under  said  tease  defendant  took  pos- 
aession  of  the  property  described  in  said  lease." 

Finding  3:  "That  it  is  not  true  that  at  and  be- 
fore the  making  and  executing  of  the  said  lease, 
plaintiff  and  defendant  intended  and  agreed  that 
the  said  instrument  and  lease  should  mean,  and 
the  legal  consequences  thereof  should  be,  as 
set  out  in  paragraph  6  of  plaintiff's  first  cause 
of  action  in  said  complaint." 

Finding  4:  "That  it  is  not  true  that,  through 
tbe  mutual  mistake  of  plaintiff  and  defendant, 
the  said  lease  contract  set  out  in  paragraph  2 
in  plaintiff's  first  cause  of  action  in  said  com- 
plaint did  not,  and  does  not,  truly  state  or 
express  the  intention  of  the  said  parties,  and 
does  not  truly  express  or  set  out  what  were  to 
be  the  legal  consequences  of  said  legsl  con- 
tract" 

Finding  6:  "That  tbe  said  lease,  as  signed  and 
executed  by  tbe  said  plaintiff  and  defendant  on 
the  said  22d  day  of  December.  1916,  recited 
fully,  in  detail,  ail  tbe  terms  and  conditions  as 
agreed  upon  by  and  between  said  parties." 

Finding  6:  "That  during  the  first  year  of  the 
lease,  to  wit,  1917,  plaintiff  furnished  one-half 
the  wire  for  haling  and  one-half  the  sacks  nec- 
essary; that  defendant  furnished  the  other  half, 
and  paid  the  expenses  of  baling  and  threshing, 
and  accounted  to  tbe  plaintiff  for  the  balance 
due  on  the  sale  of  crops  for  1917,  according  to 
the  terms  of  tbe  lease." 

It  was  further  found  that  the  defendant, 
during  the  year  1918,  sold  bay  and  potatoes 
for  tbe  sum  of  $983.80,  which  sum  defendant 
received  "to  the  use  and  benefit  of  jdalntlflT," 
and  that  no  part  of  said  sum  has  been  paid 
to  the  last  named  by  defendant;  that,  dur- 
ing the  years  1917  and  1918,  the  defendant 
raised  on  tbe  leased  land  certain  crops, 
calves,  and  hogs,  and  let  out  for  hire  a  team 
of  horses  belongiug  to  plalntiflC,  all  of  which 
totaled  in  value  the  sum  of  $224.76,  one-half 
of  which  l>e1ougs  to  plaintiff,  and  of  which 
no  accoiintiug  to  plalntlfE  has  tteen  made  by 
defendant 

The  court  also  found  that  tbe  -defendant, 
in  the  years  1917  and  1918,  paid  out  for  the 
benefit  and  use  of  plaintUT,  under  said  lease, 
for  tbe  baling  of  bay,  threshing  of  crops 
grown  on  the  demised  premises,  and  for  oth- 
er small  items  of  expense,  the  total  sum  of 
$513,  "no  part  of  which  has  been  paid,"  and 
that  defendant  "Is  entitled  to  have  set  off 
against  tbe  claims  of  plaintiff  the  said  sum 
of  $S13,"  together  with  tbe  sum  of  $50,  which 
It  was  found  was  the  reasonable  value  of 
services  performed  by  defendant  for  plain- 
tiff in  taking  care  of  certain  horses  belong- 
ing to  thh  latter  during  the  term  of  said 
lease,  making  a  total  of  $563. 

No  spedflc  finding  was  made  as  to  tbe  al> 


leged  "course  and  costom"  In  tbe  nelghbor- 
bood  where  the  premises  are  situated  wItb 
respect  to  the  division  of  crops  l>etween  the 
lessor  and  lessee  of  lands  devoted  to  agri- 
cultural and  other  kindred  purposes. 

The  court,  as  a  conclusion  of  law,  declared 
that  plaintiff  was  entitled  to  a  Judgment  for 
the  sum/Of  $633.86  "and  that  neither  of  said 
parties  have  Judgment  for  costs  herein." 
Judgment  was  entered  accordingly.  Plain- 
tiff moved  for  a  new  trial,  which  was  denied, 
and  be  brings  tbe  cause  here  on  appeal  from 
those  portions  of  the  Judgment  allowing  de- 
fendant a  set-off  in  tbe  sum  of  $480.61 
against  the  amount  adjudged  to  be  owing  to 
him  (plaintiff)  by  defendant,  and  denying  to 
plaintiff  his  costs  of  suit. 

It  win  be  observed,  from  the  partlwilar  In 
which  tbe  plaintiff  sought  to  secure  a  refor- 
mation of  the  lease,  that  the  whole  contro- 
versy between  the  parties  here  centers  to 
this  proposition,  namely:  Whether  the  plain- 
tiff was,  under  the  contract  of  lease,  obli- 
gated to  bear  one-half  of  the  expense  of  har- 
vesting the  crops  and  baling  the  bay  raised 
on  the  demised  premises  during  the  term  of 
the  lease,  the  contention  of  the  plaintiff 
being  that,  even  under  tbe  terms  of  the 
agreement  of  lease  as  it  was  executed  by  tbe 
parties,  the  defendant  himself  was  required 
to  pay  all  expenses  so  Incurred. 

The  plaintiff  contends  that,  from  the  lan- 
guage Itself  of  the  lease,  it  Is  perfectly  clear 
that  the  agreement  was  that  the  entire  ex- 
pense of  baling  the  bay  and  of  threshing  tbe 
crop  was  to  be  borne  by  the  defendant  We 
are  unable  to  coincide  with  that  view.  In- 
deed, while  the  construction  that  the  pleader 
may  put  upon  a  written  Instrument  is  not 
controlling  or  binding  upon  tbe  courts,  the 
position  of  the  plaintiff  Is,  singularly  enough, 
directly  at  variance  with  his  plea  for  a  ref- 
ormation of  tbe  lease  so  that  the  Instru- 
ment would  unquestionably  show  that  tbe 
understanding  was  that  tbe  entire  cost  in- 
cident to  the  labor  and  the  expense  required 
for  the  threshing  of  tbe  crops  and  the  baling 
of  the  hay  was  to  be  borne  by  the  defendant. 
Tbe  lease  specifically  provides  that  the  les- 
sor and  the  lessee  shall  each,  during  tbe  term 
of  the  lease,  "furnish  one-half  of  all  seed 
necessary  to  be  used  in  planting  and  farming 
said  land,  and  one-half  of  barley  necessary 
for  horse  feed,  and  extra  parts  of  machin- 
ery." There  Is  no  other  provision  la  the  in- 
strument which  contains  an  express  stipula- 
tion as  to  how  or  by  whom  the  other  expens- 
es of  carrying  on  the  farming  business  on  the 
demised  land  shall  be  paid  or  be  borne.  It 
is  therefore  very  clear  that  a  construction  of 
the  covenant  In  question  cannot  l>e  material- 
ly aided  by  examining  It  In  comparison  with 
other  provisions  of  the  lease  or  the  general 
context  thereof. 

The  contention  of  plaintiff  is,  however, 
that  the  language  of  said  covenant,  to  wit: 
"Tbe  lessee  further  agrees  that  he  will  de- 
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liver  and  pay  over  to  said  lessor  •  •  • 
one-balf  of  all  proceeds  and  crops  produced 
on  the  said  premises,  *  *  •  of  every  na- 
ture, kind  and  description.  In  stack  and  sack, 
according  to  the  usual  course  and  custom  of 
making  such  dlrlslona  in  the  neighborhood," 
etc.,  when  read  and  considered  by  the  light 
of  the  paragraph  In  the  lease  immediately 
following  said  langnage,  can  lead  to  no  other 
rational  conclusion  than  that  the  clear  and 
essential  Implication  is  that  the  expense  of 
threshing  and  baling  was  wholly  to  be  paid 
by  the  defendant.  The  paragraph  referred 
to  reads: 

"The  lessee  fartber  agrees  that,  after  such 
division  or  diTisions  have  been  made  annaally, 
lie  will  haul  and  transport  the  share  of  crop 
or  crops  dae  to  the  lessor  to  sack  shipping  point 
as  the  leasor  may  direct,  without  cost  to  the 
lessor." 

[1]  The  argument  supporting  that  proposi- 
tion la  that  the  transportation  of  the  crops 
produced  upon  the  prenilaeB,  which,  to  facil- 
itate the  proper  handling  and  shipping  there- 
of, are  required  to  be  either  baled  or  put  in 
would  require  fliat  they  should  be 
baled  and  placed  in  sacks,  and,  since  the 
lessee  is  required  to  make  delivery  of  the 
crops  in  that  mode  without  cost  to  the  lessor. 
It  would  follow  ttiat  It  was  intended  that 
he  should,  without  cost  to  the  lessor,  put  the 
crops  in  such  condition  as  would  admit  of 
their  proper  delivery  to  the  lessor  at  any 
pohit  to  be  named  by  him.  It  la  difficult  to 
see  Therein  the  latter  prorUdon  con  be  of 
anj)  assistance  In  the  ascertainment  of  the 
Intoit  of  the  parties  upon  the  question 
whether  the  burden  of  the  cost  for  threshing 
and  baling  should  be  upon  the  defendant 
alone  or  equally  borne  by  the  plaintiff  and 
the  d^endant  The  language  of  that  para- 
graph, it  will  be  noted,  Is  that  after  the  divi- 
slcms  are  made,  as  prorlded  In  the  preced- 
ing paragraph  of  the  instrument,  the  lessee 
must— 

"baol  and  transport  the  share  of  crop  or  crops 
dne  to  the  lessor  to  such  shipping  point  as  the 
lessor  may  direct,  without  cost  to  the  lessor." 

That  by  that  provision  of  the  lease  the 
duty  of  performing  the  service  of  such  haul- 
ing and  transportation  free  of  all  expense 
to  the  lessor  is  placed  upon  the  lessee,  is  a 
proposition  so  dear  as  to  admit  of  no  pos- 
sible dispute ;  but  It  la  equally  clear  that  the 
requirement  of  the  performance  of  that  serv- 
lee  by  the  lessee  at  hla  own  exclusive  «c- 
pense  is  as  far  as  the  provlslMi  goes,  either 
expressly,  or  upon  any  reasonable  construo- 
tkm.  It  is  obvious  that  it  throws  absolute- 
ly no  light  upon  the  question  whether  the  ex- 
pense necessarily  required  to  thresh  the 
cn^  and  hale  the  hay  was  to  be  wholly 
paid  by  the  lessee,  or  equally  paid  by  both 
the  lessor  and  the  lessee,  and  Oils  Is  txm 
whether  the  ^vision  Is  viewed  alone  m  by 
Itselt  or  in  oompartson  with  the  preceding 
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paragraph  of  the  lease.  In  a  word,  it  is 
very  clear  that  tbe  covenant  was  Intended  to 
provide  for  the  delivery  into  the  possession 
of  tbe  lessor  by  the  lessee  the  former's  share 
of  the  crop  after  the  division  thereof  had 
been  effected,  at  the  sole  expense  of  the  les- 
see, and,  as  stated,  does  not  reflect  any  light 
upon  the  question  whether  the  expense  in- 
cident to  the  work  of  preparing  the  crop  for 
sofAi  delivery  should  be  borne  solely  by  the 
lessee  or  in  equal  shares  by  both  the  parties 
to  tbe  lease.  Thus,  If  there  Is  to  be  extract- 
ed from  the  languasK  of  the  lease  Itself  an 
agreement  or  an  Intention  In  tbe  parties, 
that  the  whole  of  the  expense  of  threshing 
and  baling  should  be  borne  by  the  lessee,  we 
are  driven  to  a  determlnaUon  of  that  proposi- 
tion from  tbe  language  of  the  preceding  par^ 
agrapl^  of  the  instrument,  and,  as  before 
declared,  we  cannot  reasonably  so  construe 
said  language  as  to  bring  about  that  result 
The  controlling  language  of  said  provision, 
In  this  connection,  Is  that  the  lessee  '^111 
deliver  over  and  pay  to  the  said  lessor"  his 
share  of  the  crop,  "Id  stack  and  sack,  accord- 
ing to  the  usual  course  and  custom  of  mak- 
ing such  divisions  in  the  neighborhood,"  etc 
It  is  first  to  be  noted  that  the  word  "bale" 
Is  not  used  in  said  provial(m,  nor,  for  that 
matter.  Is  there  any  express  or  direct  pro- 
vision anywhere  In  the  lease  requiring  the 
crops  to  be  "baled."  Nor  Is  there  In  the 
lease  any  express  reference  to  tbe  thresh- 
ing of  the  crops.  These  circumstances  we 
mention,  however,  not  that  we  feel  justified 
In  holding  that  the  threstdng  of  the  crops 
and  the  baling  of  such  crops  as  are  required 
thus  to  be  preserved  to  be  properly  handled 
for  commerdal  purposes  are  not  required  of 
the  defendant  under  a  fair  and  reasonable 
construction  of  the  lease  considered  in  Its 
entirety,  but  particularly  because  the  ab- 
sence of  the  word  "bale"  from  that  particu- 
lar provision,  and  the  use  of  the  word 
"stack"  therein  (the  word  "stack,"  as  ap- 
plied to  farm  crops,  being  commonly  under- 
stood to  refer  to  those  crops  which  also  may 
be  "baled")  would  seem  to  limit  the  obliga- 
tion of  the  lessee,  In  tbe  matter  of  deliver- 
ing to  the  lessor  his  one-half  share  of  the 
crops,  to  the  delivery  thereof  in  "staCk"  and 
"sack."  In  other  words,  for  the  reason  sng* 
gegted,  it  would  appear  from  the  face  of  tbe 
provision  in  question  that,  when  the  lessee 
should  "deliver  and  pay  over"  to  tbe  lessor 
In  "stack"  and  "sack"  his  share  of  all  the 
crops  produced  on  the  premises,  the  former's 
duty  to  the  lessor  under  the  lease  bad  been 
fully  performed.  But,  even  If  the  covenant 
In  questitm  were  reasonably  amenable  to  the 
construction  that  those  crops  susceptible  to 
baling  were  tb  be  delivered  to  plaintiff  baled* 
still  we  find  nothing  In  the  language  cf  said 
covenant  from  which  it  can  be  inferred  that 
the  expense  of  baling  was  to  be  entirely  met 
by  tbe  defendant.  If  tbe  contention  is  that 
the  words,  "according  to  the  usual  course 
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and  caetom  of  making  such  dlvlsiona  Id  the 
nei^borhODd,**  were  understood  and  Intend- 
ed by  the  parties  to  mean,  and  were  iziserted 
In  the  leaae  to  express  such  Intention,  that 
certain  of  the  crops  were  to  be  delivered  to 
tbe  plaintiff  baled,  and  that  the  defendant 
was  to  pay  the  whole  of  the  cost  of  baling, 
as  well  as  the  cost  of  threshing,  then,  so  far 
as  the  face  of  the  Instrument  is  concerned, 
the  Intention  of  the  parties  In  that  particu- 
lar la  still  enveloped  In  obscurity,  for  no* 
where  does  the  lease,  by  Its  express  lan- 
guage, enlighten  us  upon  the  nature  and 
scope  of  the  "usual  coarse  and  custom  In  the 
neighborhood"  where  the  premises  are  situ- 
ated In  the  matter  of  the  division  of  crops 
between  the  lessor  and  lessee  of  fiirmlng 
lands. 

Thus  we  have  considered  the  lease  ior  the 
purpose  of  showing  that,  upon  or  from  Its 
face,  It  cannot  be  determined  whether  tbe 
agreement  was  that  the  lessee  was  to  bear 
the  whole  of  the  cost  of  threshing  and  bal- 
tag  tbe  crops.  And  the  result  of  this  con- 
elusion  la  that,  since  the  lease  itself  does  not 
expressly  provide  how  or  by  whom  the  ex- 
pense  for  thrrahlng  and  baling  shall  be 
borne,  and  Is  Indefinite  and  uncertain  as  to 
that  proposltlm.  It  was  requisite,  to  ascer^ 
tain  whether  It  was  the  intention  and  under- 
standing of  the  parties,  that  the  lessee 
should  bear  the  whole  of  the  expense  of 
threshing  and  baling  the  crops  produced  up- 
on the  donlsed  premises,  or  that  sudi  ex- 
pense should  be  borne  In  equal  shares  by 
both,  either  to  prove  what  was  the  "usual 
course  and  custom  of  the  neighborhood,"  if 
such  course  or  custom  would  throw  any 
nght  upon  such  intention,  or  to  take  testi- 
mony of  the  oral  contemporaneous  negotia- 
tions erentuating  in  the  written  lease,  as- 
suming that  snch  n^tlatlons  would  dis- 
close  Boxb  Intoition. 

As  shown,  the  plaintiff  asked  for  a  refoi^ 
matlon  of  the  lease  In  the  respect  in  whi<A 
we  are  now  considering  It  and  the  defend- 
ant pleaded  the  custom  of  the  nelghbwhood 
as  to  the  division  of  crops,  and  allied  tibat 
It  was  the  custom  in  the  neighborhood  In 
which  the  leased  tmemises  are  situated  fbr 
the  lessor  and  lessee  of  farm  lands,  where 
the  compensation  of  the  lessor  for  the  use 
of  the  land  was  to  be  one-half  of  tbe  crops 
produced  tm  the  premises  demised,  to  bear 
the  expenses  Incidental  to  the  threshing  and 
the  baling  of  the  crops  equally..  Thus  the 
[rialntiff  opened  Jip  Inquiry  into  the  oral  ne- 
gotiations Immediately  leading  to  the  exe- 
cution of  the  lease,  and  the  defendant  like- 
vrise  made  the  nature  and  scope  ot  the  al- 
lied custom  an  Iseae.  The  burden  of  prov- 
ing such  custom  was  therefore  upm  the  de- 
fmidant. 

The  plaintiff  Introduced  testimony  to  the 
effect  that  the  express  understanding  was, 
bef ora  the  writtoi  lease  was  drafted  and  sub* 
scribed  by  the  parties,  that  the  defendant 


was  to  pay  the  whole  ot  the  cost  of  diresh- 
ing  and  baling,  and  that  it  was  understood 
that  a  provision  or  covenant  to  that  effect 
should  be  Inserted  in  the  written  lease;  that, 
through  Inadvertence  or  oversight,  the  plain- 
tiff, at  whose  Instance  the  lease  was  drawn 
by  Mr.  Hopkins,  her  attorney,  n^lected  or 
failed  to  call  the  att%ntl<m  of  her  attorney 
to  that  particular  part  of  the  agreement,  and 
that  It  was  because  of  such  Inadvertence  or 
neglect  on  her  part  that  said  provision  was 
pretermitted  Irom  or  not  Insnted  in  tbe 
lease. 

[2-4]  ^e  defendant  failed  to  sustain  his 
claim,  as  set  out  In  his  croes-eomplaint,  that 
it  was  the  custom  in  the  neighborhood  in 
which  the  demised  land  Is  situated  for  tbe 
lessor  and  lessee  in  such  a  case  as  this  to 
bear  equally  the  cost  of  threshtag  and  bal- 
ing the  crops.  One  witness  testified  that, 
while  It  was  true  that  be  himself  had  leased 
to  a  tenant  land  situated  In  the  neighborhood 
in  whldi  tbe  land  in  question  is  situated  up- 
on an  agreement,  among  others,  that  the 
cost  of  threshing  and  baling  the  crops  should 
be  borne  In  equal  shares  between  them,  h» 
was  unable  to  say  that  such  a  custom  pre- 
vailed or  existed  In  said  neighborhood.  Oth- 
er witnesses  called  by  the  defendant  could 
not  say  that  such  a  custom-  existed,  or  had 
ever  existed,  In  said  neighborhood.  But  the 
defendant  himself,  replying  to  the  testimony 
presented  by  platatlff  as  to  the  parol  conton- 
poraneous  agreement  as  to  the  exprase  of 
threshing  and  baltc^,  testified  that  It  was  ex- 
plicitly agreed  and  dtetlnctly  understood  be- 
tween talm  and  the  plaintiff  that  each  should 
bear  an  equal  share  of  the  cost  ,of  threshing 
and  baling  the  crops.  This  testimony  was, 
of  course,  competent  under  the  issue  joined 
upon  the  allegatitms  of  the  ccnnplalnt  look- 
ing to  a  reformation  of  tbe  lease,  and,  hav- 
ing been  accepted  by  the  oonrt  as  disclosing 
the  truth  of  the  matter  to  which  it  related, 
was  sufOdent  to  warrant  the  finding  that 
"tbe  said  lease,  as  signed  and  executed  by 
the  said  plaintiff  and  defendant  on  the  said 
22d  day  of  December,  1916,  recited  fully,  In 
detail,  all  the  terms  and  conditions  as  agreed 
upon  by  and  betwem  said  parties,"  and  the 
further  finding  that  plalntUt  was  Indebted 
to  defendant  for  paying  his  (plaintiff's)  share 
of  the  cost  of  threshing  and  baling  the  aoffa 
during  the  yean  3917  and  1918.  And  that 
these  findings  support  the  Judgnmnt,  not- 
withstanding that  there  Is  no  direct  finding 
that  tbe  agreement  was  that  the  lessor  and 
the  lesne  were  each  to  pay  one-half  of  the 
expoise  of  freshing  and  balii^;,  there  can 
be  no  doubt  Said  findings  necessarily  In- 
clude or,  at  least,  Imply  the  finding  of  sudi 
an  agreement.  The  rule  is  that  the  findings 
must  be  so  construed  as  to  support  the  judg- 
mmt,  if  reasonably  It  can  be  dtme,  and  npaa 
sudi  constrodlou  of  tbe  findings  here  as  a 
whole,  it  is  manlf  rat  that,  as  stated,  the  judg- 
ment is  suffldently  siqtported. 
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[1]  We  think,  bowever,  that  the  conrt  erred 
br  its  refusal  to  award  irialiitiff  his  coets. 
Tbe  action  on  the  part  of  plaintiff  was  not 
only  for  a  decree  reforming  the  lease,  but 
also  for  a  money  Judgment  against  defend- 
tut,  for  money  due  tbe  former  as  his  share 
of  the  proceeds  of  tbe  sale  by  defendant  of 
certain  crops  produced  on  the  premises  in 
question.  While  tbe  defendant  did  not  deny 
in  bis  answer  that  be  was  indebted  to  plaln- 
till  In  some  amount,  but,  on  the  contrary, 
admitted  that  certain  products  of  the  farm 
bad  l>een  sold  by  him,  and  that  the  proceeds 
of  such  sale  were  In  his  possession  In  tbe 
form  of  a  draft,  he  did,  not  offer  to  pay  to  or 
deposit  In  court  for  plaintiff  tbe  amount  due 
the  latter,  even  upon  tbe  basts  of  the  counter- 
daim  he  set  up  against  the  plaintiff.  The 
Judgment  for  plalntllf  was  for  tbe  sum  of 
1533.85,  and  such  Judgment  carried  costs  as 
a  matter  "of  course,"  which  means,  as  a  mat- 
ter of  right  Code  Civ.  Proc.  |  1022.  subd. 
3:  Stoddard  v.  Treadwell  et  aL,29CaI.  281; 
Sdimidt  r.  Klotz,  130  Cal.  223,  62  Pac.  470; 
Hoyt  V.  Hart,  140  Cal.  722,  87  Pac.  669; 
F.  A.  Hihn  Go.  V.  City  of  Santa  Gmz,  24  CaL 
Appi  365, 141  Pac  S91;  Peake  t.  Harris.  192 
Pac.  311,  317. 

The  Judgment,  In  so  far  as  It  denies  to 
plaintiff  his  costs,  Is  reversed,  with  direc- 
tions to  the  court  below  to  allow  plaintiff 
his  costs.  In  all  other  respects,  tbe  Judg- 
ment Is  afflnned. 

We  concur:  PREWBTT,  Prealdlnf  Jiutlce 
pro  tern. ;  BUBNSTT,  J. 


(S2  OkL  U) 

McQEE,  County  Treasurer,  at  al.  V.  SCHOOL 
DIST.  NO.  196.  COMANCHE  COUN- 
TY.   (No.  9612.) 

(Bopceme  Conrt  of  Oklahoma.  March  22, 1921. 
fieheariuff  Denied  May  17,  18ZL) 

(ByUahiu  by  the  Court.) 

1.  Maatfamas  ^=»t2l^roper  remody  ta  oam- 

ceanty  treaaarer  to  pay  to  aehael  dla- 
irlot  H»  part  of  taxes  oollaoted. 

Handamaa  is  the  proper  remedy  to  compel 
a  comity  treasurer  to  pay  to  a  school  district 
money  due  it  from  another  school  district  when 
mtuSi  money  baa  been  collected  hj  a  tax  levied 
for  said  porpose,  and  the  money  is  bi  the  hands 
of  sncb  county  treasurer,  t 

2.  MaateMw  ^s»l68(4)— Evldenoe  showed  suf- 
Mest  Moaey  Is  cossty  treasurer's  bands  to 
pay  sckool  diatrtot  upon  division. 

On  an  examination  of  the  evidence,  Jteld 
tbat  it  disclosed  there  was  sufiRdent  money  in 
the  bands  of  tbe  county  treasurer  In  tbe  sintt- 
inc  fund  of  school  district  No.  67  to  pay  tbe 
amount  due  school  district  No.  196;  that  this 
money  vaa  raised  by  tax  levied  on  tbe  property 
in  school  district  No.  67  (or  tbe  pnrpose  of  pay- 
ine  school  district  No.  196  tbe  amount  found  by 


the  connty  superintendent  to  be  due  from 
scbool  district  No.  67  to  school  district  No. 
196. 

3.  Schools  and  school  districts  ^sa22-^AMi  re- 
lating to  division  of  school  dlatrfots  held  not 
nnoenstltstioaai. 

Section  5,  art.  8,  c  219,  Sesa.  Laws  1913, 
providing  for  the  division  of  scbool  districts 
and  the  equitaUe  determination  of  tbe  value  of 
tbe  schoolhonses  and  other  property,  and  the 
proportion  Justly  due  to  the  new  district,  does 
not  conflict  with  sections  9  and  10  of  article 
10  of  the  Constitntion. 

4.  MuiaMn  «=»I9— !■  mandania  ta  ctnpel 
ooHty  traasarsr  to  pny  monqr  eolleotied  for 
school  dlstrlot.  Invalidity  «f  lavy  oaanot  ba 
sat  a  p. 

When  a  school  board.  In  making  out  its  es- 
timated needs,  does  not  indnde  any  estimate 
for  tbe  sinking  fund  to  provide  for  tbe  pajrment 
of  either  interest  oo  bonds  or  money  due  to  a 
new  school  district,  which  was  formerly  a  part 
of  tbe  old  district,  hot  a  division  of  tbe  dis- 
trict having  been  made  under  the  provisions 
of  section  5,  art.  8,  c  219,  Seas.  Laws  1913, 
and  the  county  ezdse  board  inserts  in  said  ea- 
timated  needs  a  levy  to  provide  funds  for  tiie 
payment  of  these  items,  and  the  tax  levied  oo- 
der  this  action  of  the  excise  board,  and  with- 
out any  antbority  from  the  school  district 
board,  ia  paid  voluntarily,  and  without  pro- 
test, by  tbe  taxpayers,  and  so  received  by  the 
county  treasurer;  In  an  action  In  mandamus 
institoted  by  the  school  district  entitled  to  re- 
ceive aaid  money  to  compel  neh  eonnty  treaa- 
nrer  to  pay  said  money  so  levied  and  collected, 
the  eonn^  treasurer  cannot  set  up  as  a  defense 
the  inv aUdi^  of  sodi  levy. 

Appeal  from  District  Court,  Comandke 
Coun^;  C3UUD  Jutes,  Judge. 

Actlcm  by  School  District  No.  196,  Coman- 
che  County,  against  Ben  McOee,  as  Treasur- 
er  of  Ocnnancbe  County.  koA  anotbo',  hi  man- 
damns  to  oranpel  defendant  to  torn  over  to 
plaintiff  oertatn  funds.  A  peremptory  writ 
was  awarded  on  a  trial  witbout  a  Jury,  and 
defendants  appeaL  Alarmed. 

S.  L  McBlboes,  of  Lawton,  tor  plalntiffin  in 

error. 

W.  C.  SCeraa^  of  Lawton,  for  defendant  in 

error.  ' 

MILLEB,  J.  Olila  action  was  commenced 
November  26,  1916,  In  tbe  district  court  of 
Comanche  county,  by  scbool  district  No.  196, 
C<mianche  county,  as  a  munidpal  corporation, 
against  Joe  L.  Porter,  as  county  treasure 
of  Comanche  county,  and  is  a  proceeding  to 
mandamus  the  said  county  treasurer  to  com- 
pel him  to  torn  over  to  tbe  said  plaintiff, 
school  district  No.  196,  (858.29  held  by  the 
said  county  treasurer  as  tax  collected  and  re- 
ceived by  tbe  said  county  treasurer  from 
school  district  No.  67,  Comanche  county,  OkL 
Since  the  commencement  of  this  action,  Ben 
McGee  has  succeeded  the  said  Joe  L.  Porter 
as  such  county  treasurer. 


aaror  othar  oaasi  sst  aama  toplo  and  KBT-NUllBBR  In  aU  Ksy-Hnmbared  Dlacats  and  fiidexos 
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The  altematlre  writ  was  duly  Issued  <hi 
December  i,  191ft.  Answer  was  filed  to  the 
altema^Te  writ,  and  an  araended  answer  was 
afterwards  filed.  Tbe  trial  of  tbe  case  re- 
sulted In  a  Judgment  of  tbe  court  that  the 
peremptory  writ  of  mandamus  be  Issaed 
against  the  cotmty  treasurer,  In  acon^ance 
with  tbe  altematlTe  writ  heretofore  Issued. 

The  county  treasurer,  defendant  below,  fil* 
ed  a  motion  for  a  new  trial,  which  was  over^ 
ruled,  exceptions  duly  allowed,  and  notice 
of  appeal  given,  as  required  by  law,  and  this 
aKKal  perfected. 

School  district  No.  196,  plaintiff  below,  ap- 
pears as  defendant  in  error  here,  and  the 
county  treasurer  of  CkHuanche  county,  de- 
fendant below,  appears  aa  plaintiff  In  ^ror 
In  this  court. 

Late  in  the  year  of  1914,  school  district  No. 
67  of  C<Hnanche  wanty,  OkL,  was,  by  order 
of  the  superintendent  of  public  instruction 
of  said  county,  divided,  and  two  districts 
created.  Nine  square  miles  of  territory  was 
taken  from  said  school  district  No.  67,  and  a 
new  district  created,  being  aOuxA  district 
No.  190. 

Thereafter,  and  In  accordance  with  section 
5,  art.  3,  c.  219,  Sess.  Laws  1913,  the  county 
superintendent  proceeded  to  equitably  de- 
termine the  proportion  of  the  present  value 
of  Bctioolbouses  and  other  property  Justly  due 
to  said  new  district  Said  section  reads  as 
follows: 

"Wben  a  new  district  is  formed,  in  wbole  or 
in  part,  from  one  or  more  districts  possesBins 
a  sctioolhouse  or  entitled  to  other  property,  tbe 
county  superintendent  of  pnbllc  instrnction,  at 
the  time  of  forming  sucli  new  district,  shall 
equitably  determine  the  proportion  of  the  pres- 
ent value  of  such  schoolhouses  or  other  prop- 
erty jnetiy  due  to  said  new  district.  Such  pro- 
portion, when  ascertained,  shall  be  levied  upon 
the  property  of  the  district  retaining  the 
schoolhouse,  or  other  property,  and  shall  be 
collected  In  the  same  manner  as  if  the  same  had 
been  aothorised  by  a  vote  of  the  district  for 
building  a  schoolhouse  and,  when  collected, 
shall  be  paid  to  the  new  district  to  be  applied 
towards  procuring  a  schoolhouse  for  such  dis- 
trict" 

The  eTldence  discloses  that  all  of  the  prop- 
arty  belonging  to  original  school  district  No. 
6T  was  retained  as  tbe  property  of  school 
district  No.  67  as  created,  and  Its  boundaries 
defined  after  making  tbe  division.  TbAt  no 
part  of  the  property  was  in  tbe  new  district 
created  as  sdiool  district  No.  196.  This  is 
not  ctmtrovarted  by  plaintiff  Is  error. 

[1]  Tbe  amount  fixed  by  the  county  super- 
Intendent  as  bring  due  from  said  district  Na 
67  to  tbe  defendant  in  error  was  $858^19. 

The  plaintiff  in  error  says  in  the  begtamlng 
of  bis  brief: 

**We  are  not  setting  out  and  discussing  tbe 
pleadhigs,  for  the  reason  that  in  aU  i>ast  st^- 
ea  of  the  case  no  iasuea  as  to  Uielr  snffideney 


bavb  been  raised.   Hence,  we  will  go  Arectly 
to  the  evidence." 

t 

The  plaintiff  In  error  raises  and  discussei 
only  three  questions  In  his  brief: 

First  That  the  evidence  la  Insoffldent  t» 
support  the  writ  in  that  it  falls  to  show  that 
tbe  county  treasurer  had  any  money  on  hand 
with  which  to  comply  with  the  writ  If  it 
should  be  granted. 

Second.  That  the  act  of  the  L^slaturev 
section  5,  art.  3,  c.  219,  Sees.  Laws  l&lS,  su- 
pra, Is  unconstitutional. 

Third.  That  tbe  school  board  of  district 
No.  67  did  not  Include  In  Its  estimate  for  tbe 
expenses  of  1916  the  amount  due  school  dis- 
trict No.  196,  and  that  the  excise  board  did 
not  have  authority  to  Increase  the  estimate 
by  including  a  levy  to  provide  this  fund. 

We  will  dispose  of  these  Questions  in  the 
order  herein  named. 

[2]  First.  Plaintitr  in  error  contends  that 
the  evidence  is  Insufficient  to  support  tbe  writ 
of  mandamus,  In  that  It  falls  to  show  any 
funds  in  tbe  bands  of  the  county  treasure 
to  the  credit  of  school  district  No.  67  with 
which  to  pay  tbe  claim  of  school  district  NOw 
196.  The  evidence  discloses  tlie  following 
facta: 

Prior  to  September  17,  1914,  school  dis- 
trict No.  67  was  an  existing  municipality  in 
the  county  of  Comanche,  Okl.  On  Septemtwr 
17,  1914,  a  petition  was  filed  with  the  county 
superintendent  of  Comanche  county,  OkL 
This  petition  prayed  for  tbe  detaching  of  a 
certain  area  of  school  district  No.  67,  and 
creating  an  entirely  new  district  therefrom. 
Notice  was  given  that  such  petition  would  be 
heard  on  the  10th  day  of  October,  1914. 
Proof  was  made  that  these  notices  were  serv- 
ed. Thereafter  the  county  superintendent 
Issued  the  following  notice: 

"Ten  Days'  Notice  of  the  Alteration  of  Bdkool 
District  Boundaries. 

"Notice  is  hereby  given  that  on  the  29th  day 
of  December,  1914,  I  changed  the  boundaries 
of  school  district  No.  67,  township  No.  1 
range  No.  1, 12  W.  I.  M.,  county  ttt  Comanche, 
state  of  Oklahoma,  as  follows: 

"1.  By  detaching  all  of  sections  one,  two, 
three,  ten,  deven,  twelve,  thlrte«D,  fourteen, 
fifteen,  all  in  township  one  south,  range  twelve 
west  I.  H. 

"And  that  if  no  appeal  be  taken  within  ten 
days  of  the  posting  of  this  notice,  I  will  com- 
plete said  change, 

"Dated  this  29th  day  of  December,  1914. 

"Jennett  8.  Crosby, 
"County  Superintendent  of  Public  Instruction. 

Tested  tv  me  this  80th  day  of  December,  ' 
19i4,  in  five  public  places  of  district  No.  67, 
township  No.  1  south,  rang*  No.  32  W.  I.  H. 
(4:80  p.  m.  time.)" 

Thereafter  tbe  county  superintendoit  Issu- 
ed the  following  OTder,  which  the  evidence 
shows  was  a  part  of  the  records  In  the  office 
pf  the  county  superinteudeut  of  Comanche 
county: 
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'XawtoD.  Oklahoma,  Jaouary  14,  1915. 

"Petition  of  September  17th,  1914,  from  more 
thaD  oae-tblrd  of  the  legal  votera  of  attached 
territoi7  to  Geronimo,  Diat  No.  67,  tIz.: 

"All  of  aectioDa  one,  two,  three,  ten,  eleven, 
twelve,  thirteen,  fourteen,  fifteen,  all  in  town- 
ship one  south,  range  twelve  weat  I.  M.,  ie 
bcrcb;  acknowledged. 

"Petition  aska  that  the  above  described  terrl- 
tor7  be  detached  from  Gerouimo,  Diat.  No.  07, 
and  formed  into  a  new  district,  Twentj-da; 
notice  of  proposed  alteration  of  school  district 
boundaries  posted  September  10, 1914,  bj  clerk 
of  Dist.  No.  67.  Ten-dar  notice  of  diange 
poated  by  clerk  of  Diet  No.  67.  December 
30th,  1914. 

"January  12th,  1916.   Petition  granted  and 

division  of  district  completed. 
"fSeal.]  Jennett  S.  Crosby, 

"Ckiunty  Superintendent,  Comanche  Coun^.** 

PlalDtlfl  In  eiTOT,  in  his  brief,  makes  r^- 
erence  to  the  evldoice  as  above  stated,  and 
then  sets  out  In  his  brief  the  lO-day  notice 
and  tbe  order  of  January  14, 1915,  and  then 
says: 

"It  will  be  observed  that  up  to  this  time  noth- 
ing has  been  issued  imposing  any  charges 
against  school  district  No.  67.  The  order  thun 
signed  is  that  the  *division  of  district  complete 
ed.'  We  believe  any  reasonable  person  would 
be  ted  to  believe  that  by  this  order  of  January 
14,  1915,-  the  final  act  had  been  done,  and  the 
matter  closed.  It  is  absolutely  impossible  to 
find  from  any  order  anything  that  would  lead 
any  person  to  believe  that  anything  else  or  any 
other  action  would  be  taken  against  school  dis- 
trict No.  67." 

It  will  be  observed  that  plaintiff  in  error 
does  not  question  the  sufficiency  or  regulari- 
ty of  the  proceedings  for  the  division  of  the 
district,  and  these  qaestlons  are  not  raised 
plalutur  In  error,  and  we  are  not  passing 
on  that  as,  under  the  roles  of  this  conrt, 
counsel  Is  deemed  to  have  waived  the  suffi- 
ciency, and  regularity  of  all  these  proceed- 
ings. Thereafter  a  special  school  meeting 
was  called  by  the  county  superintendeot  and 
the  notices  posted  by  Mary  lEL  McOarttiy, 
derk  of  atiiooi  district  Na  67.  It  reads 
ss  fcdlows: 

"Notice  of  Spedal  School  Meeting. 

"A  spedal  meeting  of  school  district  No.  196, 
township  No.  1  south,  range  No.  1,  12  W.  I. 
H.,  county  of  Comanche,  state  of  Oklahoma, 
will  be  held  at  B.  H.  Stevenson,  S.  E.  ^  sec. 
10. 1  12  W.,  on  the  30th  day  of  March,  A. 
D.  191!^  at  three  o'clock  p.  m. 

"[Signed]  Jennett  S.  Crosby, 

"County  Saperintendent. 

"Posted  this  17th  day  of  March,  1915.  Pur- 
pose to  elect  a  director  whose  term  shall  ex- 
pire In  1917,  a  clerk  whose  term  shall  expire 
in  1916.  and  a  member  whose  term  shall  expire 
in  1915. 

"Mary  B.  McCarthy,  Clerk  of  Diet  67." 

The  county  superintendent  thereafter  made 
the  following  findings  and  order  as  to  the 
equitable  division  of  the  property  of  school 
district  Na  67. 


"Lawton,  Oklahoma,  Sept.  1,  1915. 
"Division  of  Property  for  School  District  No. 
67  and  No.  196. 

"Section  87.  Division  of  Property  Among 
Divided  Districts.— -'When  a  new  district  is 
formed.  In  whole  or  in  part,  from  one  or  more 
districts,  possessing  a  school  house  or  entitled 
to  other  property,  the  county  superintendent 
of  public  instruction,  at  the  time  of  forming 
such  new  district,  shall  equitably  determine  the 
proportion  of  the  present  value  of  such  school 
houses  or  other  property  justly  due  to  said 
new  district.  Such  proportion,  when  ascertain- 
ed, shsU  be  levied  upon  the  property  of  the 
district  retaining  the  school  house,  or  other 
property,  and  i^aU  be  collected  in  the  sam« 
manner  as  if  same  had  been  authorised  by  a 
vote  of  the  district  for  building  a  school  house, 
and  when  collected,  shall  be  paid  to  the  new 
district  to  be  applied  towards  procuring  a 
school  house  for  such  district  (6.) 

"According  to  the  tax  rolls  of  Comanche 
county  the  taxpayers  living  in  the  territory 
which  was  attached  to  Geronimo,  district  No. 
67,  and  which  is  now  district  No.  196,  have  psld 
in  real  and  personal  taxes  for  tbe  years  1909,, 
1910,  1911,  1912,  1913,  1914.  a  total  of  $3,280.- 
64.  During  these  years  tbe  average  levy  for 
general  fund  has  been  Q.08  mills.  The  average 
levy  for  sinking  fund  has  been  1.8  milla.  The 
total  average  levy  has  been  6.88  mOIs.  1.8  is 
the  part  paid  to  the  sinking  fond.  1.8  of 
280.64  is/  $858.29. 

"We  consider  $858.29  to  be  the  amount  Jnsdy 
due  said  new  district. 

"ISeaL]        Jennett  S.  Crosby. 

"County  Superintendent" 

ThB  estimates  <tf  expenses  of  wOaocl  dl» 

trlct  No.  67  for  the  fiscal  year  ending  June 
30,  1915,  was  then  Introduced,  and  la  as  fol- 
lows: 

"Exhibit  9. 

*'Scho(d  District  Estimate. 

"Beport  of  tiie  board  of  school  Astriet  No. 
67,  to  coun^  excise  board  of  Comanche  coun- 
ty for  the  estimated  expenses  for  the  fiscsl 
year  ending  June  SOth,  191S: 

Oen«al  Vitnd. 

Reaonrcee. 

(^sh  9u  hands  1T4JI 

State  apportlon- 
mant   2S0.W 

Tuition   

Other  sources.  ....a 


UablllUes. 

Salary  ot  teacher. 

.IHO 

Number  of  teachers  4 

.  «0 

Pud  and  enjtau. 

.  60 

1S75.» 

Sinking  Fond. 
Date      Date  Rate^ 
lamed,  due. 


Amt 


Amt 
RalMk 


For  Wbat 
purp08a 
Issuad. 

rundiDE      10-29-08    t/l-U     t%  WOOO 

"We,  the  trustees  of  school  district  No.  , 

do  hereby  certify  that  the  above  estimates  were 
made  by  the  school  board  at  a  meeting  held  on 
the  6th  day  of  May,  1914. 

"J.  r.  Cape.  Director. 

*'A.  O.  Dickson,  Qerk. 

"Ove  Harris,  Member. 
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"State  of  Oklahoina,  Coiinty  of  Comanche. 

"I,  A.  Dickson,  clerk  of  the  achool  district 
No.  67,  Comanche  coantr,  Oklahoma,  being 
ialf  awom,  on  his  oath  deposes  and  says  that, 
bj  anthoritr  of  the  adiool  board  of  said  district, 
he  on  the  Sd  day  of  Jul?  1914,  posted  In  fire 
public  place*  irithin  said  district  a  tme  and 
correct  copy  of  the  within  and  foregoing  esti- 
matea  of  expenaea  for  the  fiscal  year  ending 
Jane  SOtfa.  IfilS, 

"A.  O.  Dickson, 
'   "Qerk  of  Diet  No.  67. 
"Subscribed  and  sworn  to  before  me  this  7th 
dajr  of  June.  1914. 

"Sandy  W.  Oregory. 
"H.  N.  Wbalin,  Gbainnan  Excise  Board. 
"Sandy  W.  Gregory,  Secretary  of  BzdM 
Board.  [SeaL]" 

Indorsements  on  back  of  ExhlMt  9  are  aa 
follows,  to  wit: 

"Ffled  this  7th  day  of  Jnly.  1914. 

**Sandy  W.  Gregory, 
"Secretary  Elzcise  Board. 
'Ticrles:    General  fond,  fire  mills.  Sinking 
fond,  1.26  mflls.   Yaloatlon,  9304,016.00.  Kb- 
tlmates.  92.064.00.'' 

Next  was  Introduced  In  evideoce  Cbe  flnanr 
dal  statenent  of  wdiool  district  No.  67,  for 
the  year  ending  Jane  80, 1916,  tbe  estimated 
needs  of  said  district  tor  the  year  aiding 
June  30, 1916,  the  action  of  tbe  sdiwfl  strict 
board  and  tbe  excise  boavd  thereon,  attached 
thereto,  and  as  a  part  fliereof,  Is  a  certificate 
■bowing  a  vote  of  school  district  No.  67  on 
a  proposed  excess  levy  of  2  mills,  which  Is 
as  followB: 

BxbibH  10. 

Scbool  District  No.  91.  of  the  Cotm^  of  Comanebe. 
State  of  OklRhoma.  Pinuda]  statemeet  for  flacal 
rear  beclDDtng  July  lat,  liU.  ud  eudlns  June 
80th,  Ulfi.  and  estimated  needs  for  current  expena- 
«■  for  tba  fiscal  year  bestnolng  July  lat,  1916  and 
ending  June  SOtb,  1916,  as  required  by  section  7ST8. 
eb^ttw  n.  Rvrlsed  Law*  ol  OUaboraa  mO: 

Flnanolal  Statement 

"A"  Cash  Account 

1.  Cash  cm  band  July  let,  iBifi.  to  credit  of 

gMienl  fund  ,   Ittll 

Receipts. 

&  Amonnt  reealTea  from  current  taxes  llK.Tg 

S.  Amount  received  from  back  taxes  

4.  Amount  received  from  state  apportion- 
ment   288.40 

L  Amount  received  from  county  apportion- 
ment ,  

Total  balance  and  receipts  UtTJt 

Dbbarsements. 

Total  dlsbnnements   

tS.  Balance  on  hand  

"B"  Tax  Levy  Account 

1.  TaluaUon  current  year,  (3040.16;  rate  gen- 
eral levy  5  mills. 

8,  Total  taxes  levied  for  fiscal  year  ending 
June  30,  1915  (compute  amount  on  twtsls 
ot  valuation  and  rate  ol  levy  shown  in 
line  1-"B")  mOiOl 

g.  Total  amount  received  from  county  treas- 
urer to  June  30th,  1315  (enter  here 
amount  shown  In  line  2- "A")  in6.7S 

4,  Balance  in  process  ot  ooUeetion  for  flscal 

year  ending  June  gotb,  lUfi.»  IIL74 


"O"  Kstlmato  Aeeonnt 

4,  Amoant  of  approved  eatUnats  for  eorront 

expanse  tar  flscal  year  ending  Jane  M, 
191S  {enter  here  amoont  of  estimate  ap- 
proved by  county  excise  board  tor 
year  named)   .xgOHJS 

5.  Total  warrants  Issned  against  above  ea> 

tlmate  (enter  here  amount  from  war' 
ranta  atnb)   tOHM 

"D"  Wamuit  Account 

S.  Warrants  leaned  against  estimate  for  flscal 
year  ending  June  SOth,  191S  (mter  here 
amount  shown  In  line  B-"0"} 

Teui  warraoU   SOH.M 

E.  Warrants  paid  (enter  hw«  amonnt  alum 

In  Hne  lA-^A") 
C  Balanea  warranta  oatstanding  Jaas  tMh. 
IMS  


*V  Snmnary. 

Asseta. 

L  Cash  OB  hand  Jnne  SOth,  Uig  (entsr  ban 

amount  shown  in  line  13-"A">   tlUV 

UablUUes. 

4.  Warrants  oatstanding  June  SOtb.  ItlS  (en- 
ter hers  amount  shown  in  line  <-"D")  KtM 

"F"  Bstlmates  Needs. 

1.  For  salsry  three  teachers...  166B.0a 
&  For  repairs   KM 

Fw  fuel    8041 

%,  For  fur  altar*  and  aopplies..  10.00 

For  Janitors    M.00 

Total  estimated  needs..  Iffi0.00  1400^41  «OI.1f 
Bstlmated  amount  that  will  be  reeolTea 
from  tbe  following  sources: 
II.  Tottion  and  other  sourcea  10AM 

Approved  BsUmate  and  Levy. 
(Thoae  blanks  to  be  fliled  by  eidae  board) 
We,  the  undenlgned,  members  of  tbe  excise  board 
of  (^mnanche  county,  state  of  Oklahoma,  do  here- 
by eertiry  tbat  we  have  examined  the  foregoing 
estimated   needs  of   school   district  No.   67.  and 
have  approved  the  said  estimates  for  the  ameoats 
and  made  levla  therefor  as  follows: 
L  0«nM«l   fund;   approved   estimate,  1400jt; 

rate  trf  levy,  mills  L 

L  Sinking  fund;  approved  eatlmate,  llOS;  rate 

of  levy,  mills  4.71 

2.  Total  levy:  rate  of  levy,  mills  t.n 

We  further  certify  that  we  have  ascertained  the 

amesaed  valuation  of  said  scbool  district  to  be 
$23,110,  and  do  hereby  order  that  the  levies  herein 
above  enumerated  aggregating  9.75  mlUa  extandel 
upon  the  tax  rolls. 
Dated  this  Uth  day  of  Sept  1915. 

B.  J.  Ray, 

County  Jndgek 
T.  B.  Orr. 

County  Attorney. 
Charla  Crltcher, 

County  Clerk. 
Jennett  8.  Crosby, 

County  Superlntmdsat 

"H"  Oertlflcate. 

We,  the  andersigaed.  directora  of  aehool  dlsMat 
Ifo,  €7  ctf  of  the  coun^  of  Comanche,  state  of  Ofc* 
lahoma,  do  hereby  certify  tbat  the  above  and  fore- 
going statamMit  of  the  fiscal  condition  of  school 
district  No.  67.  county  and  state  aforesaid.  Is  true 
and  oorrect  and  that  the  amounts  aaaraerated  In 
tbe  statement  of  estimated  needs  are  reasonably 
necesnary  for  courreot  expenses  Id  the  proper  eon- 
duct  of  the  affairs  of  said  school  district. 

We  further  certify  that  the  above  and  foregoing 
Is  a  true  end  correct  copy  of  the  sutement  and 
estimates  prepared  and  made  at  a  meeting  held 
on  the  first  Monday  in  July  mg,  the  samei.  being 
the  Ith  day  oC  Jnly,  1915. 

J.  U  Sawyer.  Director. 
Mary  8.  McCarthy,  CUrk. 
W.  Bnbb^  UmUm, 
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Stata  of  Oklahoma,  Coun^  of  Comaocb*— m. 

Panoaallr  appeared  bafore  me,  the  underslsned 
Dotanr  publk,  Harr  B.  UcCarttar.  clerk  ot  scbool 
district  No.  67,  wbo,  betng  fint  duly  aworn  accord- 
ing to  law,  deposes  and  says:  Tha.t  ghe  compiled 
vlUi  tbe  law  br  bavliiK  the  within  estimate  poeted 
It  St*  pnbllo  place*  la  district  No.  S7.  there  being 
m  nawapver  publlshad  In  aald  school  district. 

Harr  HcCarthr- 

Subscribed  and  nrorn  to  bafdra  me  this  8th  dar 
tt  Jal7.  UIB- 

[Seal.]  Geo.  C.  Stablin,  Notary  Fublle. 

Hr  eommlaaton  esptras  Uay  let,  19U. 
To  the  CountT  Elzcite  Board,  County  of  Comancha, 
Btata  of  Oklaboma^entletDen : 
pgnuant  to  the  requlremeDte  of  aectlon  737S,  ehap- 
tCT  n,  RavlMd  lAwa  of  Oklahoma.  W9.  we  sub- 
nit  herewith,  for  yoor  eoDBlderatlon.  the  within 
■sd  ttsngfAas  statement  of  the  flsoal  condition  of 
icbool  district  No.  n  ot  the  county  of  Comanche, 
state  of  Oklahoma,  for  the  fiscal  year  bednnlDS 
July  let,  UU,  and  ending  J\me  $Otb.  1916,  togetber 
with  an  itmnlxed  statement  of  the  estimated  needs 
«r  Bsld  school  district  for  the  flscal  year  beginning 
Jsly  Ist.  1915,  and  ending  June  SOth,  TSlt. 
Dated  at  Oenulmo,  this  the  8th  day  ot  Jnly,  1918. 

J.  I*  Bawyor,  Director. 
Hary  B.  UcCarthy,  Clark. 
W.  B.  Hubbs.  Member. 

Owtlfloata  of  Bxeeaa  Lary. 
guta  of  Oklahmna,  Comanctaa  Countr— aa. 

We;,  tha  nndenlgned,  J.  Los  Sawyer,  W.  B. 
Bubbs,  and  M^ry  B.  McCarthy,  the  duly  qualified 
and  acting  school  district  board  of  school  district 
Nfc  n  of  Comanch*  county,  Oklahoma,  do  bareby 
««rtlfy:  That  at  tb*  annual  maeting  and  riaotton 
vt  the  iiaalllled  TOters  of  said  district,  ixAr  adrer- 
tlsed  according  to  law  held,  at  Oeronlmo  on  the 
nth  day  of  July,  1916,  there  was  submitted  to  the 
(cbMl  dectors  ot  said  district  and  Totad  upon  by 
than  tha  qneatlon  of  whathw  an  axcasa  lerr  of 
I  mill!  should  ba  mad*  on  behalf  ot  said  district 
tor  the  next  ensuing  flacal  year.  Tbat  In  said  elec- 
tion thera  were  cast  .88  votea.  Of  safd  votes  88 
ware  cast  for  the  aforeaald  lery  and  BO  were  cast 
,  against  It,  maUng  a  majority  of  12  Totas  tiot  In 
tmr  of  said  2  mllla.  This  oarUfleate  Is  attached 
to  and  made  a  part  of  the  annual  estimate  of  said 
Khool  district  board  to  the  honorable  excise  board 
«t  Comanche  oounty,  Oklahoma,  under  the  pravl- 
Oom  at  House  Bill  No.  601,  approved  April  6. 
eurrtag  an  emergwiey. 

IQ  witness  whereof,  we  have  hereunto  aubscrlbad 
our  names  end  affixed  tbe  otScial  seal  of  said  school 
dlBtrtct  thlB  2?th  day  of  July,  1915. 

J.  L..  Sawyer,  Director, 
W.  E.  Hubha,  Member. 

Attert:  Hary  B.  McCarthy,  Clerk.  [Seal.] 

Under  date  of  February  16,  1916,  Uie  coan- 
ty  fluperintendent  wrote  Joe  L.  Porter,  coun- 
ty treasurer,  the  following  letter,  whlcb  was 
lotrodnced  in  evidence: 

"Lawton,  Oklahoma,  Feb.  IB,  1916. 
"Mr.  Joe  L.  Porter,  County  Treasurer,  Co- 
manche County,  Lawton,  Oklahoma— Dear  Sir: 
In  the  (lirislon  of  the  property  of  school  dia- 
triirts  No.  67  and  No.  196,  it  having  been  ascer- 
taired  that  district  No.  196  is  equitably  entitled 
to  $858.29,  yoa  are  hereby  anthorlzed  to  trans- 
fer said  amount  which  baa  been  levied  and  col- 
lected upon  tbe  property  of  district  No.  67  to 
tbe  credit  of  said  district  No,  196,  Very  truly 
yours,  Jennett  S.  Croaby,  County  Superintend- 
enL  [Seal.]" 

Mrs.  Jainett  8.  Orosby,  wbo  was  tbe  ooiin- 
tr  superintendent  at  idioola  and  a  member 
U8P.-9 
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of  the  exdse  board  during  flie  yean  19X4, 
1915,  and  1916,  testified  as  follows: 


"Q.  By  virtue  of  your  office,  were  yon  a 
member  of  the  excise  hoard  for  the  year  1915? 
A.  Yes,  sir. 

"Q.  Do  yon  know  whether  or  not  the  ezdse 
board  for  that  year  considered  the  levy  for  the 
purpose  of  making  payment  of  that  amount 
which  you  say  you  found  due  to  district  No. 
196? 

"Q.  Have  you  before  yon  now  the  determina- 
tion of  tbe  exdse  board  as  made  on  September 
10th,  which  included  this  particular  fund  in 
controversy?    A.  Yes,  sir. 

"Q.  Tell  the  court  in  what  item  of  the  esti- 
mate yon  have  before  you  that  was  induded? 
A.  It  was  included  in  tbe  sinking  fund. 

"Q.  The  paper  which  you  now  have  before 
yoa  was  signed  by  R.  J.  Bay,  county  Jndge, 
T.  B.  Orr,  county  attorney,  Urs.  Gritcher,  coun- 
ty derk,  and  yonneU  as  county  superintendent? 
A.  Yea,  sir. 

"Q.  Yon  are  familiar  with  the  signature  of  tU 
those  people?  A.  Tea.  sir. 

"Q.  And  those  are  their  signatures  appended 
thereto?   A.  Yea,  sir. 

"Q.  I  will  ask  you  if  at  any  time  yoa  advised 
tbe  countT  treasurer  of  the  amount  of  tbat 
sinking  fund  which  was  due  to  school  district 
No.  196  from  the  levy  made  for  school  district 
No.  67?  A.  Yes,  sir,  he  was  authorised  to 
tranafer  it. 

"Q.  Is  the  paper  marked  'exhibit  7'  the  pa- 
per to  which  you  refer?   A.  Yes,  sir.  •  •  • 

"Q.  What  you  did  undertake  to  do  was  to  fol- 
low the  eommand  of  the  statute  requiring  yon 
to  determine  what  amount  was  equitably  due 
from  district  67  to  district  186?  A.  Yea,  air; 
if  you  will  allow  me  to  refer  to  the  order  I 
mi^e  for  the  transfer  of  that  fund,  I  will  show 
you  exactly  what  I  did  do.  On  the  settlement 
between  tbe  two  districts  this  la  tbe  aection  of 
the  statute  I  followed,  *Whcn  a  new  district 
formed*— 

"By  Mr.  HcEIhoes:  We  object  to  that  as  a 
matter  of  law. 

"A.  This  is  a  part  of  tbe  record,  I  have  tt 
pasted  va  hero  and  it  shows  ezactJy  what  I 

did  do. 

"By  the  Court:  It  has  been  introduced  in  evi- 
dence, and  will  show  for  itself  what  it  is.  The 
objection  is  sustained. 

"Q.  You  may  refresh  your  recollection  from 
anything  you  can,  and  tell  the  Judge  what  yoa 
did  do,  and  what  you  found?  A.  Well,  we  en- 
deavored to  determine,  as  it  says,  eqnitably,  the 
proportion  of  the  value  of  the  property  that 
was  due  the  district,  and  then  it  eays  it'  shall 
be  levied  upon  the  property  of  the  district  re- 
taining tbe  Bchoolhouse,  and  collected  in  the 
same  manner  as  though  authorised  by  a  vote 
by  the  people. 

"Q.  You  did  take  into  consideration  the  entire 
standing  of  both  districts,  and  also  tbe  taxes 
that  had  been  collected  and  levied  from  time  to 
time  in  district  No.  196  and  also  67?  A.  Yes. 
sir;  I  compared  the  value  of  the  districts  for 
different  years  and  the  proportion  paid  by  dis- 
trict 196  was  about  one  third  and  67  about  two 
thirds;  it  ran  that  way  for  seven  or  eight 
years. 

"Q.  So  you  used  the  best  jndgment  you  pos- 
sessed, and  made  the  determination?  '  A.  Yes^ 
idr;  in  as  equitable  a  manner  as  I  could. 
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"Q.  And  no  appeal  was  taken  from  that  de- 
terminatioQ?  A.  No,  sir,  and  do  protest  was 
ever  offered  as  to  the  dirision  of  the  district, 
the  20-da7  notice  was  given,  and  then  the  10- 
daj  notice  that  the  alteration  and  change  was 
to  be  consummated,  and  no  protest  or  appeal 
had  been  offered. 

For  our  convenience  In  argament,  did 
you  ascertain  the  rate  of  lerj  for  1914,  1915, 
and  1916  of  the  sinking  fund  of  district  No. 
67?    A.  Tes.  sir. 

"Q.  Give  those  to  us. 

"By  Mr.  MeEIboes:  I  have  no  objection  to 
what  she  says  about  it,  but  I  don't  want  to 
be  bound  by  it. 

"A.  I  can  get  the  record  from  the  excise 
board.  For  the  year  1914,  it  was  1^  mills 
for  the  sinking  fund.  For  1915,  it  was  4.75 
mills;  that  is  the  year  the  settlement  was 
made;  and  for  the  next  year  it  was  1.40  for 
the  risking  fnnd." 

John  Tbomp8<n,  an  officer  of  school  dis- 
trict No,  106.  testified  as  follows: 

'*Q.  You  know  the  defendant,  Joe  L.  Porter, 
eonnty  treasurer?  A.  Yes,  sir. 

"Q.  You  were  an  oflScer  of  school  district  No. 
196  prior  to  the  bringing  of  this  suit?  A.  Yes, 
sir. 

"Q.  Did  you  have  a  conversation  with  Joe  L. 
Porter,  the  defendant,  Just  before  you  brought 
the  suit  relative  to  the  amount  of  money  In 
controversy?   A.  Yea,  sir. 

"Q.  Did  you  have  a  conversation  with  him 
relative  to  whether  he  had  tliat  amount  of  mon- 
ey on  hand  before  the  suit  was  brought? 

"ii.  Tell  the  entire  conversation?  A.  We 
w^nt  to  Hr.-  Porter  and  asked  him  to  turn  over 
the  money  we  understood  was  there  to  boild 
the  schoolhouae,  and  he  said  the  money  was 
there,  but  he  could  not  see  his  way  dear  to 
pay  it 

"Q.  IMd  he  tell  you  in  what  fund  it  was?  A. 
Yes,  sir ;  said  it  had  been  placed  in  the  sinking 
fund." 

Ben  McQee,  wbo  had  succeeded  Joe  U  Por^ 
ter  as  county  treasurer  of  Gomanctae  county, 

Okl.,  testified  as  follows: 

"Q.  You  are  the  county  treasurer  of  Co- 
manche county?   A.  Yes,  sir. 

"Q.  Have  you,  sinc^  tite  former  bearing  of 
this  case,  had  occasion  to  make  a  computation 
of  the  sinking  fund  of  school  district  No.  67? 
A.  Yes,  sir. 

"Q.  For  what  period  of  time  does  that  cover? 
A.  July  1,  1914,  to  July  1.  1917. 

"Q.  Will  you  tell  the  co^irt  the  total  amount 
collected  for  the  sinking  fund  of  school  district 
No.  67  during  that  period?  A.  $1,847.74. 

**Q.  Ten  the  court  what  the  balance  is  now 
on  hand  in  that  sinking  fund?  A.  Not  the  ex- 
act figures,  it  is  about  $l,30a  I  haven't  the 
exact  figures. 

"Q.  I  will  ask  you  to  get  the  exact  amount, 
if  you  ca^,  on  hand  at  the  present  time?  A. 
^e  amount  on  band  to-day  ia  9947.24." 

All  of  tb\B  evidence  Is  undisputed,  and  the 
treasurer's  records  show  f94T.24  In  the  sink- 
ing fund.  The  claim  of  school  district  Na 
196  Is  f858^  It  la.  evident  there  is  more 
than  enough  In  the  dnking  fund  to  pay  the 
claim  of  stdiool  district  No.  196. 


The  testimony  of  John  Thompson  is  that 
Joe  L.  Poi^r,  former  county  treasurer  of 
Comanche  county,  told  him  there  was  mcmey 
in  the  sinking  fund  to  pay  this,  but  he  did 
not  see  his  way  clear  to  pay  it 

Plaintiff  in  error  then  states  In  his  brief: 

"We  caU  the  court's  attention  to  Kzhibit  10, 
herein  set  out,  showing  the  estimate  filed  by 
the  board  for  district  No.  67.  Nowhere  does 
it  provide  among  ita  estimated  needs  anything 
for  this  charge  by  the  county  superintendent. 
Nor  could  it  have  done  so,  because  that  chaise 
was  not  in  existence  at  the  time  the  estimate 
was  made.  Exhibit  10  also  shows  that  the  ex- 
cise board  made  a  levy  for  a  rinking  fund. 
Not  a  word  Is  said  in  the  estimate  by  the  school 
board  about  needing  one  cent  for  the  sinking 
fund.  Nor  is  there  anything  in  the  record 
showing  any  need  for  a  sinking  fund.  Just 
where  the  county  excise  board  could  get  any 
authority  for  making  this  levy  does  not  appear 
in  the  record,  nor  in  the  estimate  and  we 
have  been  unable  to  find  any  authority  in  law. 

"In  this  whole  record  the  only  evidence  of 
the  need  for  a  levy  for  sinking  fond  appears  In 
Exhibit  9,  where  bonds  in  the  sum  of  $3,000, 
issued  October  29,  1906,  and  maturing  July  1, 
1928,  and  bearing  6  per  cent.,  are  shown. 
These  bosds  are  then  20-year  bonds.  This 
would  require  the  raising  of  5  per  cent,  for  the 
principal  and  6  per  cent,  for  interest,  making 
a  total  of  11  per  cent.,  which,  on  a  principal  of 
$8,000,  ia  ¥330. 

"Exhibit  10  shows  fbe  assessed  valuation  for 
1915  and  1916  to  be  $238,110  and  a  levy  of  4.7S 
mills  which  was  made  by  the  excise  board  pro- 
vides an  income  of  $1,107.27.  And  if  we  de- 
duct the  foregoing  $330  necessary  to  take  care 
of  the  bonds,  we  have  left  $777.27.  This  aa- 
sumes  that  all  of  the  taxep  were  paid,  and  still 
we  would  not  have  enough  money  in  any  event 
to  comply  with  the  court's  order. 

"But  the  point  we  are  emphasizing  ia  that 
the  excise  board  made  this  levy  without  a  sin- 
gle thing  In  the  estate  to  authorlM  it.** 

Counsel  assumes  the  bonds  would  require 
the  raising  of  6  per  coat.  «f  tin  principal  of 
$3,000.  Ezfalhit  9  shows  that  the  sdhool  dis- 
trict, in  1914,  asked  for  $180  In  the  sinking 
fund  to  provide  6  per  cent  lnt«%st  on  $8,000. 
They  did  not  ask  for  any  6  per  cent  to  ap- 
fiy  on  the  principal,  and  connsel's  assump- 
tion Is  not  based  upoa  the  record  In  this  case. 
He  sajrs  the  4.76  mills  levy  made  by  ttie  ex- 
dse  board  would  provide  an  income  of  $1407.- 
27.  Be  assumes  to  deduct  $330  fr<Hn  thia 
amotmt,  but  under  the  record  he  could  not 
deduct  mote  than  $180,  and  deducting  9180, 
it  leaves  9BS7J27.  The  treasurer's  records 
showed  $947.24  and  tbe  treasurer  testified 
that  some  ijt  tills  was  carried  over  from  1914. 

The  testimmiy  of  Urs.  Crosby,  county 
superintendent,  Is  that  the  excise  board  made 
the  levy  in  1915  to  raise  money,  to  pay  school 
district  No.  196,  and  made  It  as  a  part  of  the 
sinking  fund,  her  testimony  being  that  tiie 
amount  of  levy  for  the  sinking  fund  for  1914 
was  1.25  mills ;  for  1915,  It  was  4.75  mllla,  and 
for  1916,  It  was  1.40  mills.  She  testifies  that 
this  Increase  tax  1915  was  to  provide  Qie 
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rnnd  for  school  district  No.  67  to  pay  school 
district  No.  196  the  amount  she  had  found  as 
the  equitable  adjustment  between  the  dis- 
tricts. It  Is  evident  froip  her  testimony  that 
approximately  3.50  mills  was  provided  in  the 
sinking  fund  for  this  expressed  purpose. 
I%erefore,  we  conclude  that  the  evidence 
dearly  sustains  the  findings  and  judgment 
of  the  trial  court ;  in  fact,  It  could  not  have 
found  otherwise.  There  la  not  a  failure  of 
proof,  as  contended  for  by  plaintiff  In  error, 
and  the  authorities  cited  by  him  on  failure  of 
proof  do  not  apply. 

[3]  The  next  Question  U  the  constitution- 
ality of  section  5,  art  3,  c  219,  Seas.  Laws 
1913: 

"Section  5.  When  a  new  district  Is  formed,  in 
wbole  or  in  part,  from  one  or  more  diBtricts 
pMsessing  a  schoolbouBe  or  entitled  to  other 
property,  the  county  superintendent  of  public 
ioBtruction,  at  the  time  of  forming  such  new 
district,  ahall  equitably  determine  the  propor- 
tion of  the  present  value  of  such  schoolhouBes 
or  other  property  justly  due  to  said  new  dis- 
trict Such  proportion,  when  ascertained,  shall 
be  levied  upon  the  property  of  the  district  re- 
tilniiuc  the  acfaoolbouse,  or  other  property, 
ind  shall  be  collected  in  the  same  manner  as 
if  the  same  had  been  authorized  by  a  vote  of 
the  district  for  building  a  schoolhonae  and, 
nlien  collected,  shall  be  paid  to  the  new  dis- 
trict to  be  applied  towards  procuring  a  acbool- 
hoase  for  such  district" 

"It  is  a  cardinal  mle  in  Uie  construction  of 
I  Constitution  that  It  is  to  be  so  interpreted  as 
to  permit  the  objects  for  which  It  was  framed 
and  adopted,  and  to  this  end  the  wbole  instru- 
ment is  to  he  examined,  with  a  view  to  ascer- 
taining the  meaning  of  each  and  every  part. 
Gibbons  v.  Ogden,  9  Wheat.  1,  6  L.  Ed.  23; 
Brigg  7.  Pennsylvania,  16  Pet.  539,  10  L.  Ed. 
1060;  JuUUard  v.  Greenman,  110  U.  S.  421,  4 
Bop.  Ct  122,  28  I..  Bd.  201;  Stanford  v.  Ma- 
gill,  6  N.  D.  636,  72  N.  W.  9SS,  8S  L.  B.  A. 
773.  The  presumption  and  legal  intendment  is 
that  each  and  every  clause  in  a  written  Con- 
Btitntion  has  been  inserted  for  some  useful  pur- 
pose, and  therefore  the  instrument  must  be 
construed  as  a  whole  in  order  that  its  intent 
aiid  geoerol  purpose  may  be  ascertained.  As  a 
necessary  result  of  this  rule,  it  follows  that 
wherever  It  is  possible  to  do  so,  each  and  every 
provisioD  must  be  so  construed  that  It  shaU 
harmonize  with  all  others,  without  distorting 
the  meaning  of  any  of  sudi  provisions,  to  the 
end  that  the  intent  of  the  framers  may  be  as- 
certaued  and  carried  out  and  effect  given  to 
the  instrument  as  a  whole.  Wilcox  v.  People, 
90  m.  186,  196;  People  ex  rel.  Jackson  v.  Pot- 
ter, 47  N.  y.  375;  Coffin  v.  Board  of  Election 
Com'ra,  97  Mich.  188,  S6  N.  W.  567,  21  L.  R. 
A  662;  Hawkins  T.  Fakins.  24  Ark.  287; 
Marye  v.  Hart  et  al.,  76  Cal.  291,  IS  Pac.  32?; 
Dyer  V.  Bayne,  64  Md.  87. 

"If  the  maximum  levy  for  state  purposes  fixed 
by  section  9,  art.  10,  extends  to  all  taxes, 
whether  assessed  according  to  section  8,  art, 
10,  or  imposed  by  the  Legislature,  pursuant 
either  to  sections  12,  13,  or  22  of  article  10, 
then  the  tax  in  question,  being  in  excess  of  the 
maximum  levy  for  state  purposes,  cannot  be 
Btistained.  But  the  language  of  section  &  doea 
not,  necessarily,  authorize  this  conduaion,  for 


it  is  expressly  provided  that  'except  as  herein 
otherwise  provided,'  the  maximum  levy  shall 
be  that  provided  for  in  said  section. 

"The  office  of  an  exception  In  a  statute  (alike 
applicable  to  a  Constitution)  is,  generally  speak- 
ing, to  talce  or  exclude  from  the  operation  of 
the  statute  certain  things  or  subjects  which 
would  otherwise  be  included  therein.  Camp- 
beU  V.  Jackman,  140  Iowa,  475,  118  N.  W.  755, 
27  L.  R.  A.  (N.  S.)  288;  Cassidy  v.  Royal  Ex- 
change Assur.  of  London,  99  Me.  399,  59  Atl. 
549;  SUte  v.  Barrett  172  Ind.  169.  87  N.  B. 
7;  Fahst  Brewing  Go.  v.  Milwaukee,  148  Wis. 
682,  133  N.  W.  1112;  RoweU  v.  Janvrln,  151 
N.  Y.  60.  45  N.  E.  398.  There  is  nothing  in  the 
Constitution  expressly  giving  to  the  counties 
and  municipal  subdivisions  thereof  the  righUto 
levy  taxes  on  all  property  situated  therein.  We 
must  assume  that  the  framers  of  the  Constitu- 
tion, in  conferring  upon  the  state  both  the  au- 
thority to  provide  for  the  levy  and  collection 
of  the  specific  taxes  named  In  section  12,  art 
10,  as  well  as  the  power  of  the  state  to  select 
its  subjects  of  taxation  and  levy  and  collect  its 
revenues  Independent  of  the  counties,  cities, 
and  other  municipal  subdivisions  thereof,  acted 
with  deliberation,  and  had  in  view  some  definite 
purpose.  Ail  property  upon  which  the  state 
may  impose  a  tax  is,  of  course,  situated  within 
one  or  more  counties  of  the  state,  and  hence 
the  state  must  in  selecting  its  subjects  of 
taxation,  invade  the  territorial  jurisdiction 
of  the  counties,  and,  it  may  be,  that  of  the 
cities  or  other  municipal  subdivisions  thereof. 
In  order  that  the  Legislature  might  not  be  con- 
stitutionally controlled  in  the  amount  of  the 
special  taxes  which  it  was  authorized  to  levy, 
the  Constitution  in  fixing  the  maximum  levy 
provided,  in  the  introdnctory  portion  of  section 
9,  art  10,  'except  as  herein  otherwise  provided.' 
This  limitation  upon  the  amount  of  the  levy  im- 
posed in  said  section  has  reference,  we  think, 
to  property  in  general,  assessed  for  taxation  at 
its  fair  cash  value,  where  it  is  subjected  to  an 
ad  valorem  tax  for  all  purposes,  state  and  mu- 
nicipal, as  provided  in  section  9,  art.  10,  and 
does  not  constitute  a  restriction  upon  the  power 
of  the  Legislature  to  enact  the  statute  under 
review,  imposing  a  tax  'for  current  expenses 
of  state  government'  In  excess  of  S)^  mills  on 
the  dollar." 

See  Large  Oil  Co.  t.  Howard,  State  Audi- 
tor. 63  Okl.  143,  163  Pac.  637. 

FlalntUf  Iki  error  contends  that  the  things 
authorized  to  be  done  by  section  6,  art  8, 
c.  219.  Revised  Laws  of  1918,  supra,  are  pro- 
hibited by  sections  0  and  10  of  article  10  of 
the  Constitution.  These  sections  read  as 
follows : 

"Sec.  9.  Except  as  herein  otherwise  provided, 
the  total  taxes,  on  an  ad  valorem  basis,  for  all 
pnrposes,  state,  conn^,  township,  city  or  town, 
and  school  district  taxes,  shall  not  exceed  In 
any  one  year  thirty-one  and  one-half  mills  on 
the  dollar,  to  be  divided  as  follows: 

"State  levy,  not  more  than  three  and  one-half 
mills;  county  levy,  not  more  than  eight  mills: 
Provided,  that  any  county  may  levy  not  exceed- 
ing two  mills  additional  for  county  high  school 
and  aid  to  the  common  schools  of  the  county, 
not  over  one  mQl  of  which  shall  be  tor  sudi 
high  school,  and  the  aid  to  said  common  schools 
shall  be  apportioned  as  provided  by  law;  town- 
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ship  1ev7,  not  more  tban  five  milli;  city  or  i 
town  levy,  not  more  than  ten  mills;  school  dis- 
trict levy,  not  more  than  fire  mills  on  the  dol-  | 
lar  for  school  district  purposes,  for  support  of 
CQmm,on  school:  Provided,  that  the  aforesaid 
annaal  rate  for  school  purposes  may  be  in- 
creased by  any  school  district  by  ao  amount 
not  to  exceed  ten  mills  on  the  dollar  TSluation, 
on  condition  that  a  majority  of  the  voters 
thereof  voting  at  an  deetion,  vote  for  said  in- 
crease. 

"Sec.  10.  For  the  purpose  of  erecting  public 
buildings  in  counties,  cities,  or  school  districts, 
the  rates  of  taxation  herein  limited,  may  be  in- 
creased, when  the  rate  of  such  increase  and 
the.porpoae  for  which  it  is  intended  shall  hare 
been  sutunitted  to  a  vote  of  the  people,  and  a 
majority  of  the  qualified  voters  of  such  coun- 
ty, city,  or  school  district,  voting  at  such  elec- 
tion, shall  vote  therefor:  Provided,  that  saeh 
Increase  shall  not  exceed  five  mills  on  the  dol- 
lar of  the  aasesBed  value  of  the  taxable  prop- 
er^ In  such,  county,  dty,  or  school  district." 

Tbe  <dause  In  section  9,  sapra,  "except  aa 
herein  otherwise  provided,"  takes  or  ezdades 
from  the  (VeratitHi  of  the  statate  certain 
things  which  would  otherwise  be  Included 
ther^  .^'at  which  Is  otherwise  h»eln 
provided  Indndes  the  proviso  in  section  9; 
It  also  Includes  section  10,  This  section  pro- 
vides that  for  the  purpose  of  erecting  public 
buildings  In  school  districts,  the  rates  of  taz- 
atloD  herein  limited  may  be  Increased  by  sub- 
mitting the  question  to  a  vote  of  the  people, 
if  a  majority  of  tUb  qualified  voters  at  such 
deetlfm  shall  vote  therefbr,  but  the  increase 
shall  not  exceed  S  mills  on  the  dcdlar  of  the 
assessed  value  of  the  taxable  property  in 
such  school  district. 

The  evidrace  discloses  t2iat  the  qualified 
voters  of  school  district  No.  67  had  voted  for 
the  erection  of  a  public  building  In  this  school 
^strict,  and  to  Increase  the  rate  of  levy,  pro- 
vided for  In  section  9.  In  dt^g  this  they 
came  within  the  **exc^l(m  as  herdn  other- 
wise provided,"  which  was  contained  In  sec- 
tion 10  under  the  provision  of  which  they  vot- 
ed for  the  $8,000  bond  Issue.  By  voting  this 
bond  issue  for  the  erection  of  this  school 
building,  all  of  the  provisions  of  the  Constitu- 
tion were  compiled  with.  The  levy  to  pro- 
vide for  the  payment  to  district  No.  190  for 
its  equitable  interest  In  this  school  building, 
and  for  the  Interest  on  the  bonds  was  includ- 
ed In  oae  item,  and,  when  collected,  went 
into  a  special  fund  known  as  the  sinking 
fund. 

The  subsequent  division  of  the  district  un- 
der section  S,  Sess.  Laws  1913,  supra,  did  not 
create  a  new  <^Iigation.  The  obligation,  re- 
mained the  same;  L  e.,  the. payment  for  this 
building  in  school  district  No.  67.  It  did 
not  inorease  the  cost  of  the  building  over  and 
above  what  had  been  orli^aUy  provided  for. 
But  certain  of  this  money  had  been  paid  by 
a  tax  levied  on  pnwerty  that,  since  the  divi- 
sion of  the  district,  was  not  within  the  bound- 
aries of  district  No.  67.  The  provision  of 
■ection  S,  Laws  of  1913,  supra,  providing  for 
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I  the  payment  of  such  an  amount  as  shall  be 
I  equitably  determined  to  be  the  proportion 
r  of  the  present  value  of  such  schoolhouse, 
which,  when  ascertained,  shall  be  levied  up- 
on the  prc^erty  of  the  district  retaining  flie 
schoolhouse,  and  collected  In  the  same  man- 
ner as  If  authorized  by  a  vote  of  the  district 
for  building  a  school  house,  does  not  con- 
flict with  the  sections  of  the  Constitution 
above  referred  to. 

Tills  tax  was  levied  and  collected  In  the 
same  way  as  the  tax  to  provide  money  with 
which  to  pay  the  Interest  on  the  bmids  Is* 
sued  for  the  erection  of  this  same  school- 
house.  The  levy  did  not  exceed  the  five  mills 
for  the  year  1915 ;  It  was  only  four  and  sev- 
enty-five hundredths  mills. 

We  are  of  the  opinion  that  the  Legislature 
was  dearly  within  the  provision  of  the  Con- 
stitution in  passing  the  law  providing  for  the 
division  of  school  districts  (section  S,  Laws 
of  1913,  supra).  The  <ml7  thing  remaining 
to  be  done  when  this  money  was  collected  by 
the  county  treasure  was  to  pay  it  to  the 
new  district;  and  this  the  county  treasoror 
refused  to  da 

[4]  There  is  but  one  remaining  questirai: 
That  the  school  board  of  district  Na  67  did 
not  Include  In  its  estimate  for  the  expoises 
of  1915  the  amount  doe  school  district  No. 
196,  and  that  the  exdse  board  did  not  have 
authority  to  Increase  the  estimate  by  Includ- 
ing a  levy  to  provide  this  fund.  In  support 
of  this  contention,  counsel  for  plaintiff  in  er- 
ror  cited  the  following  cases: 

"In  the  case  of  St.  Louis  &  San  Francisco 
Railroad  Co,  v.  Haworth,  our  Supreme  Court 
says:  [48  Okl.  182],  149  Pac.  1086:  'Any  tax 
levied  in  excess  of  that  required  by  the  esti- 
mates of  the  township  or  school  district  offi- 
cers for  a  fiscal  year  is  illegal  and  void,  (a) 
The  collection  of  such  illegal  and  void  tax  may 
be  enjoined.* 

"The  matter  Is  also  very  thoroughly  discuss- 
ed in  the  case  of  St  Louis  &  S.  F.  E.  Co.  v. 
Thompson  [35  Okl.  138J  128  Pac.  685.  The 
first  paragraph  of  the  syllabus  Is  as  follows: 
'By  reason  of  act  of  the  Legislature,  entitled 
"An  act  to  provide  for  the  levying  of  taxes 
on  an  ad  valorem  basis,"  etc.  (chapter  64,  Sess. 
Laws  1910,  p.  109),  the  county  excise  board 
is  without  power  to  levy  during  any  one  year 
for  township  purposes  in  any  township  a  tax 
in  excess  of  the  amount  estimBted  by  the  direc- 
tors of  said  township  as  necessary  to  defray 
the  current  expenses  of  said  township  during 
the  ensuing  fiscal  year  as  approved  by  the 
county  excise  board  aud  an  additional  amount 
of  10  per  cent  thereon  for  delinquent  taxes. 
Any  tax  levied  by  the  excise  board  In  excess 
of  sach  an  approved  estimate  of  the  township 
officers  aud  an  additional  10  per  cent  for  de- 
linquent taxes  is,  as  to  such  excess  le^ed,  fl- 
legal  and  void.' 

"Atchison,  T.  &  S.  F.  Ry.  Co.  v.  E^dredg* 
[Okl.]  169  Pac  1071.  In  this  case  the  issue 
involved  in  the  case  at  bar  was  squarely  before 
the  court,  and  the  court  held:  'Prior  to  the 
passage  of  chapter  226,  p.  412;  Sess.  Laws 
1917,  the  count?  excise  board  was  without  aa- 


Digitized  by  Google 


OU.)  FBttTOaiilO  T.  FOiaOM-MORRTS  COAL  MINIMO  00.  69 

(19t  P.) 

tbority  to  Increase  any  eatlmate  certified  to  ;  of  a  statutor;  duty  impoaed  upon  an  employer. 


tkem  bx  tile  board  of  comity  commtialoners, 
and  tazea  le^ed  In  parsmnce  of  aaeh  increased 
estimate  were  To]d  to  the  extent  of  aoeh  ex- 
cess over  the  estimate  certified  by  tbe  board  of 
eoimty  commissioners.' " 

We  do  not  think  these  cases  are  appUca* 
ble  to  tbe  question  presented  here.  Tbe  mon- 
ey under  this  levy  has  all  been  paid  by  the 
taxpayers.  They  are  not  tbe  ones  raising 
tbe  question.  If  any  of  these  taxpayers  had 
raised  the  question  and  sought  to  enjoin  the 
collection  of  tbe  tax,  or  had  paid  tbe  tax  un- 
der protest,  and  exerdsed  their  right  under 
statute  to  collect  it  back,  that  would  pres«it 
ft  different  question.  The  tax  having  been 
ToluDtaiily  paid  by  the  taxpayer,  and  without 
protest,  Uie  county  treasurer,  in  a  mandanrus 
proceeding  to  compel  payment  of  the  money 
to  school  district  No.  196,  for  whom  the  mon- 
es  was  levied  and  collected,  la  not  In  a  posi- 
tion to  qcestlon  the  rtj^t  of  the  exdae  board 
to  make  this  levy. 

It  therefore  follows  that  the  trial  court 
was  cOTTect  in  awarding  the  p^vmptory  writ 
of  mandamus,  and  the  judgment  of  the  trial 
court  is  therefore  affirmed. 

HABRISON,  G.  J„  and  KANE,  BU/nNQ. 
and  KBNNAMBR.  JJ„  ooncur. 


(SI  OU.  2Z7) 

FENOGLIO  V.  FOLSOM-MORRIS  COAL 
MINING  CO.    (No.  10062.) 

(Supreme  Conrt  of  Oklahoma.   May  8,  IttKL) 

(SvHabua  by  ^  Co«rt.J 

1.  Master  aai  Mrvut  ^204(2),  293(6)— Risk 
•r  aeflleet  of  atatatory  dity  aot  assanwl  by 
■laer;  InstmetloB  en  statntory  duty  t«  nlnr 
rMiilred. 

In  an  action  for  damages  for  the  wron^ol 
destB  of  a  coal  miner  alleged  to  have  occurred 
as  the  direct  and  proximate  result  of  the  fail- 
ore  of  the  employer  to  fornish  props,  cap  piec- 
es, and  of  the  mine  foreman  to  abate  all  dan- 
gerons  conditions  reported  to  falm  and  to  in- 
spect said  mine  as  provided  in  aectionB  3984 
and  3868  of  Bev.  Laws  1910,  tbe  defendant  can- 
not take  advantage  of  tbe  def^ise  of  aasnmp- 
tk)n  of  risk,  and  It  is  the  duty  of  the  trial  court, 
where  there  is  evidence  which  reasonably  tends 
to  support  the  plaiatifiTs  theory  that  tbe  em- 
ployer has  failed  to  perform  his  statutory  doty 
in  lafeguarding  a  coal  mine  as  required  by  the 
statate,  to  instruct  tbe  Jury  as  to  the  duty  of 
the  employer  as  prescribed  by  the  statute,  and 
a  failure  to  do  so  constitatea  reversible  errqr. 

2.  Master  and  servant  «=9228(2)— Contributory 
iflgllgeaee  defense  In  case  of  Injary  from  vlo- 
latioa  of  statutory  duty. 

In  an  action  for  damages  by  tbe  administra- 
tor of  the  estate  of  a  deceased  person  for 
wrongful  death  wherein  It  is  alleged  that  tbe 
death  of  tbe  deceased  reaidted  from  a  violation 


the  contributory  negligence  of  the  person  in- 
jured may  be  urged  as  a  defense  thereto,  unlesa 
the  statute  prescribing  tbe  duty  of  the  employer 
expready  excludes  such  dttCense., 

Appeal  from  District  Court»  Coal  Goon^; 
J.  H.  Llnebaugh,  Judge. 

Acdon  by  John  Feoo^lo,  administrator  of 
the  estate  of  Antonio  Fenogllo,  deceased, 
against  the  Folsom-Morrls  Goal  Mining  Com- 
pany for  wrongful  death.  Judgment  for  de- 
fendant, and  plalatiff  appeals.  Reversed  and 
remanded,  with  dlrectlona  to  grant  a  new 
trial. 

J.  R.  Wood  and  B.  N.  Holland,  botb  of 
Coalgate,  for  plaintiff  In  error. 

Gea  Trlce^  of  Ooalgate,  for  defoidant  In 
error. 

KENNAMEB,  J.  This  acUon  was  filed  In 
tbe  district  court  of  Obal  county  on  April 
24,  1917,  John  F«io^o,  admlnlBtrator  of 
the  estate  of  Anttmlo  Foioi^o,  deceased, 
against  the  Folsom-Morrls  Coal  Mining  G<»n- 
pany,  a  corporation,  to  recover  damages  on 
account  of  tbe  death  of  Antonio  VeaogUo. 
The  material  allegations  ot  the  petition  filed 
by  the  plaintiff  in  error,  Jfdm  Fen<vllo,  as 
the  administrator  of  tbe  estate  of  Antonio 
Fenogllo,  plaintiff  below,  alleges  that  Antonio 
Fenogllo  was  on  the  14tb  day  of  March,  1917, 
employed  by  tbe  Folsom-Morrls  Coal  Mining 
Company  In  the  capacity  of  a  coal  digger  In 
mine  No.  8;  that  while  wwking  at  his  «n* 
ployment  in  the  last  room  of  said  mine,  not 
numbered,  off  of  second  south  entry  in  mine 
No.  8,  at  which  place  he  had  been  directed 
by  the  defoidant  to  work,  and  while  so  en- 
gaged in  said  work  and  service  of  the  de- 
fendant company,  without  negligence  <hi  his 
own  part,  the  said  Antonio  Fenogllo  was 
killed  by  a  fall  of  coal  from  Uie  roof  at  or 
near  the  point  and  Just  above  where  he  was 
working;  that  his  Aeath  was  caused  by  the 
neglect  and  cardessness  of  tbe  defendant; 
that  the  defendant's  negligee  consisted  of 
its  failure  to  furnish  the  necessary  timbers 
for  propping  the  overtianglng  coal  in  the  roof 
In  the  room  In  which  the  deceased  was  work- 
ing; failure  to  Inspect  the  mine  and  super- 
rise  tbe  work  as  required  by  law;  and  in 
substance  pleaded  a  general  violation  of  sec- 
tions 3983,  3984,  3988,  and  3989  of  the  Revis- 
ed Laws  of  1910. 

The  defendant  filed  answer  denying  the 
allegations  of  tbe  petition  pleading  assump- 
tion of  risk  and  contributory  negligence.  The 
cause  was  tried  and  the  Issues  of  fact  sub- 
mitted tq.  a  jury  on  the  3d  day  of  October, 
1917,  which  resulted  in  a  verdict  In  favor  of 
the  defendant  Tbe  plaintiff  in  due  time 
filed  a  motion  for  a  new  trial,  which  was 
overruled  by  tbe  court,  and  judgmrat  entered 
in  favor  of  tbe  defendant.    The  tdalnttfT 
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brings  the  case  here  for  review,  ha  ring  aft- 
signed  numerous  grounds  of  error.  There 
Is  one  questtim  of  law  Involved  In  tills  cause 
that  Is  dedsive  of  this  appeal,  and  all  ttie 
different  asstgnments  of  error  may  be  con- 
sidered under  the  one  pr(^K>sitloii.  The  qn^ 
tlon  presented  Is  the  correctness  of  the  In- 
structions of  the  court  to  the  Jury  In  which 
the  court  In  substance  Instructed  the  Jury 
that  the  right  of  the  plaintiCF  to  recover  is 
the  action  was  governed  by  the  ordinary  com- 
DKMi-law  liability.  It  appears  upon  a  careful 
examination  of  the  record  tliat  the  court  as- 
sumed that  the  deceased  was  killed  by  the 
ftilllng  of  coal  which  was  caused  by  bis  work 
In  undermining  It,  and  that  he  assumed  the 
risk  incident  to  his  employment.  Therefore 
the  employer  would  not  be  held  liable. 

The  court  in  his  instruction  to  the  jury 
failed  to  specifically  Instruct  the  jury  what 
the  statutory  duties  of  the  employer  were, 
but  presented  the  case  to  the  jury  upon  the 
theory  that  the  common-law  rule  of  master 
and  servant  applied.  The  plaintUf,  by  dif- 
ferent instructions,  requested  the  court,  al- 
most in  the  language  of  the  statute,  to  in- 
Btmct  tbe  Jury  upon  the  statutory  duties  of 
the  defendant.  The  court  In  falling  to  in- 
struct the  Jury  as  to  the  duties  of  the  de- 
fmdant  under  the  statute,  committed  revers- 
ible error. 

[t]  In  an  action  for  damages,  where  the 
plaintiff  relies  upon  acts  of  negligence  which 
constitute  a  violation  of  a  statutory  duty 
which  the  plaintiff  claims  was  the  direct  and 
proximate  cause  of  the  Injury,  the  defendant 
cannot  take  advantage  of  the  defense  of 
assumption  of  risk.  Jones  v.  Oklahoma 
Planing  MUl  &  Manf.  Co.,  47  Okl.  477,  147 
Pac.  999;  Whitehead  Coal  Mining  Co.  v. 
Schneider,  75  Okl.  175.  183  Pac.  49;  Curtis 
A  Gartside  Co.  v.  Prlbyl,  38  Okl.  511,  134 
Pac.  71.  49  L.  R.  A.  (N.  S.)  471;  Great  West- 
ern Coal  &  Coke  Go.  t.  Coffman,  43  Okl.  414, 
143  Pac.  30. 

[2]  The  rule  appears  to  be  well  settled  In 
this  jurisdiction  that,  upon  a  failure  of  the 
employer  to  comply  with  his  statutory  duties 
whlcdi  resulted  in  Injury  to  the  employee,  the 
def^ise  of  assumption  of  risk  is  not  avail- 
able. The  defense,  however,  of  fwntrlbntory 
negligence  is  avaUaUe.  Jones  v.  Oklahoma 
Planing  Mill  &  Mfg.  Co.,  supra. 

In  the  caae  at  bar  the  defendant  In  error 
foiled  to  file  brieft  as  required  by  rule  Na 
7  of  this  court,  and  it  Is  not  Incumboit  upon 
the  court  to  seardi  the  record  to  find  Bome 
thewy  upmi  which  to  sustain  the  judgment  If 
the  errors  assigned  and  presented  by  the 
plaintiff  in  error  appear  to  be  reasonably  sus- 
tained. However,  we  have  car^lly  gone 
over  the  record  In  this  cause,  and  have  readi- 
ed the  conduslon  that  the  trial  court  ctnnmit- 
ted  reversible  error  in  falling  to  instruct  the 
jury  upon  what  constituted  the  statutory 


duties  of  the  avoidant  in  operating.lts  mine, 
and  that  the  defendant  would  be  liable  If  the 
jui7  found,  from  the  evidence  introduced, 
that  the  deftedant  had  foiled  to  perform  Its 
statutory  dutl^  and  its  follure  was  the 
proximate  cause  of  tlie  deceased's  death. 

The  judgment  Is  therefore  reversed,  and 
the  cause  remanded, 'with  directions  to  the 
trial  court  to  grant  the  plaintiff  a  new  trial 
and  proceed  with  said  cause  In  harmony 
with  the  views  herein  expressed. 

HABBISON,  a  J.,  and  PITOHrOBD, 
KANE,  and  JOHNSON,  JJ.,  concur. 

(SI  Okl. '212) 

M0RRI9  V.  MORRIS.   (No.  9738.) 

(Supreme  Court  of  Oklahoma.  April  26k 
1921.) 

(Bi/ttabiu  hp  the  Court.) 

1.  Divorce  «=»298(l)— la  datermlnlnB  eastoiy 
of  minora,  eourt  mast  be  guided  by  their  hast 
Interest. 

Under  section  4384,  Rev.  Laws  1910,  as 
governed  by  the  rules  prescribed  in  section 
3331,  a  court,  In  awarding  the  custody  of  a 
minor  child,  must  be  guided  first  by  what  ap- 
pears to  be  for  the  best  interests  of  the  child, 
in  respect  to  its  temporal  and  its  mental  and 
moral  welfare. 

Iq  deciding  what  is  for  the  best  interest  for 
the  child  In  respect  to  Its  temporal,  meiilaU 
and  moral  welfare,  a  court  should  well  con- 
sider the  influences  and  protection  afforded  by 
a  parental  affection.  If  snch  be  manifest,  and 
should  not  allow  mere  sordid  wealth  alone  to 
weigh  against  a  parent's  love. 

2.  Divorce  <&=»303  ( I )— Decrees  as  to  oare  aad 
custody  of  child  rarely  made  flnai,  but  sub- 
ject to  modifloation. 

Decrees  as  to  the  care  and  custody  of  t 
minor  child  are  rarely  made  final,  but  may  be 
modified  from  time  to  time  to  meet  the  require- 
menta  of  the  child's  welfare. 

3.  Divoroe  1^312-Award  of  custody  of  oblld 
will  not  be  ohanged  on  appeal  after  four 
years  In  absence  of  evidence  as  to  exIitisB 
oenditlons. 

The  decree  awarding  the  custody  of  a  child 
,to  her  mother*!  parents,  who  were  adjudged 
to  be  fit  persons,  rather  than  to  her  father,  who 
was  adjudged  to  be  an  nnflt  person,  having 
been  made  nearly  fonr  years  ago,  the  child 
being  then  only  four  years  of  age,  will  not  be 
reversed  now  and  custody  awarded  to  the  fa- 
ther, this  court  being  without  knowledge  as  to 
what  changes  have  since  taken  place,  and  hav- 
ing no  knowledge  aa  to  what  conditions  exist 
at  this  time,  bnt  audi  decree  will  be  allowed 
to  'stand,  subject  to  snch  modificsdons  as  pres- 
ent conditions  and  the  chDd's  welfare  may  re- 
quire. 

Kane,  J.,  dissenting. 
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Appeal  from  District  Cooit,  Pontotoc  Conn- 

t7;  Geo.  C.  Crump,  Judge. 

Proceedings  by  Thomas  W.  Morris  against 
Rebecca  Horrls  for  the  modlBcation  of  a  de- 
cree awarding  the  custody  of  a  child  to  the 
motber.  From  a  decree  awarding  the  custody 
to  third  parties,  plaintiff  appeals.  Affirmed. 

Robert  Wliublsh  and  W.  C.  Duncan,  both  of 
Ada.  for  plaintiff  In  error. 

W.  F.  Kchulte,  of  Ada,  and  P.  Mounts  and 
John  E.  Williams,  both  of  Frederick,  for 
defendant  In  error. 

HARRISON,  O.  J.  This  Is  an  appeal  from 
a  decree  awarding  the  custody  of  a  child.  It 
appears  that  In  October,  1916,  a  decree  of  dl- 
Torce  was  granted  to  Rebecca  Morris  from 
her  husband,  Thomas  W.  Morris,  plaintiff  in 
error,  and  the  custody  of  their  minor  child, 
Maiorie,  then  about  three  years  of  age,  given 
to  the  mother.  In  August,  1917,  the  father, 
Thomas  W.  Morris,  petitioned  for  a  modifica- 
tl<m  of  the  decree,  and  asked  for  the  custody 
of  the  child  himself.  The  mother  and  step- 
father of  the  child's  mother— that  is,  the 
maternal  grandmother  and  stepgrandfatber 
of  the  child — had  her  actual  custody  and  care 
at  the  time  this  action  to  modify  decree  was 
brought.  The  mother  of  the  child,  In  the 
meantime,  had  married  again,  and  moved  to 
Texas.  The  f&ther  of  the  child  was  living 
with  his  own  mother  on  a  fsrm. 

The  court,  after  hearing  the  testimony, 
made,  among  others,  the  following  finding 
and  order: 

."The  court  finds  that  the  little  girl  in  con- 
troversy was  bom  in  the  boms  of  Hr.  Bobanan 
and  his  wife,  who  baye  had  the  expense  and 
care  of  her  keeping  up  to  date,  or  until  the 
order  was  made  some  time  ago  delivering  her 
to  the  defendant,  and  that  the  attachment  haa 
grown  very  strong  in  the  mlna  and  heart  of 
Mr.  Bohanan  for  the  little  girl,  and  the  court 
IB  bf  the  honest  opinion  that  Mr.  Bobanan  and 
his  wife  are  very  honorable  people,  God-fear- 
ing people,  and  that  they  are  able  from  a  moral 
standpoint  and  a  financial  standpoint  to  give 
this  little  girl  the  tridahig  and  education  she 
ought  to  receive,  and  from  the  disposition  of 
the  plaintiff  and  the  defendant  fighting  and 
quarreling  and  keepicg  up  an  uproar  the  court 
is  of  the  opinion  that,  if  this  child  is  put  in 
the  home  of  Mr.  Bohanan  and  her  home  settled 
there,  it  will  be  for  the  best  interest  of  the  lit- 
tle girl,  and  the  court  will  so  order  and  award 
tile  difid  to  Mr.  Bohanan." 

From  this  decree  the  father,  Thomas  W. 
Morris,  appeals  upon  three  propositions,  viz.: 

(1)  That  under  the  law  the  court  cannot 
take  the  custody  of  a  minor  child  from  its 
father  and  give  It  to  a  stranger. 

(2)  That  the  court  erred  in  admitting  hear- 
say testimony  which  tended  to  show  the  fa- 
ther's willingness  for  the  child's  maternal 
grandparents  to  have  its  custody. 

^  TtuX  tbe  court  erred  In  declining  to 


make  findings  of  fitct  and  condnaifMiB  of  law 
bpon  request  of  plaintiff  in  error. 

Upon  the  first  proposition,  plaintiff  in  error 
relied  upcm  sectim  4368,  B.  I*.  1910,  which 
provides: 

"The  father  of  a  legitimate  unmarried  minor 
child  is  entitled  to  its  custody,  services  and 
earnings;  but  he  cannot  transfer  such  custody 
or  services  to  any  other  person,  except  the 
mother,  without  her  written  consent,  ooiess 
she  has  deserted  him,  or  is  living  separate 
from  him  by  agreement.  If  the  father  be  dead, 
or  be  unable,  or  refuse  to  take  the  custody,  or 
has  abandoned  his  family,  the  mother  is  en- 
titled thereto." 

[1]  Possibly  plaintiff  in  error  overlooked 
lotion  4384,  R.  L.  1910,  wbidi  provides: 

"The  husband  and  father,  as  such,  has  no 
right  superior  to  those  of  tbe  wife  and  mother, 
in  regard  to  the  care,  custody,  education  and 
ctmtrol  of  the  children  of  the  marriage,  while 
such  husband  and  wife  live  separate  and  apart 
from  each  other,  and  when  they  so  live  in  a 
state  of  separation  without  being  divorced,  the 
district  court  or  judge  thereof  upon  applica- 
tion of  either,  may  grant  a  writ  of  habeas 
corpus  to  inquire  into  the  custody  of  any  minor 
unmarried  child  of  the  marriage,  and  may 
award  the  custody  of  such  child  to  either,  for 
such  time  and  under  such  regulations  as  the 
case  may  require.  The  decisiou  of  the  court  or 
jadge  must  be  guided  by  the  rules  prescribed  in 
section  3331,  In  the  diapter  on  'Guardian  and 
Ward.'" 

The  secticm  8331  r^ierred  to  In  the  abovo 

quotation  provides: 

"In  awarding  the  custody  of  a  minor,  or  in 
appointing  a  general  guardian,  the  court  or 
judge  is  to  be  guided  by  the  following  consid- 
erations: 

''First.  By  what  appears  to  be  for  the  best 

interests  of  the  chUd  In  respect  to  Its  tem- 
poral and  its  mental  and  moral  welfare;  and 
if  tbe  child  be  of  sufficient  age  to  form  an  in- 
telligent preference  the  court  or  judge  may 
consider  ttiat  prefereuce  in  determining  the 
question. 

"Second.  As  between  parents  adversely 
claiming  the  custody  or  guardlansMp,  neither 
parent  is  entltied  to  it  as  of  right,  but,  other 
things  being  equal,  If  the  child  be  of  tender 
years,  it  shonld  be  given  to  the  mother;  if  it 
be  of  an  age  to  require  education  and  prepara- 
tion for  labor  or  business,  then  to  the  fstiier.** 

We  would  direct  attention  to  the  latter 
part  of  section  4368,  supra,  which  provides: 

"If  the  father  be  dead,  *  *  *  or  has  aban- 
doned his  family,  the  mother  Is  entitied  there- 
to." 

It  appears  from  the  record  that  tbe  decree 
of  divorce  and  award  of  custody  of  the 
child  was  granted  to  the  motber  primarily 
upon  the  ground  of  abandonment  by  tbe 
father. 

Under  section  4384.  supra: 
"The   *   •   *   father,  as  such,  has  no  rights 
superior  to  those  of  tbe  wife  and  mother,"  stc 
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It  Is  mroTlded  In  section  8331.  supra,  that 
In  awarding  the  custody  of  a  <dilld  Qie  court 
or  Judge  must  be  guided  by  what  appears 
for  the  best  into^st  of  the  dblld,  In  reject 
to  Its  temporal,  mental,  and  moml  w^forei 
TbxiB  the  IjC^Edatare  has  enacted  Into  stat- 
ute law  a  most  benign  principle,  one  that  has 
I<Hig  been  recognized  and  followed  1^  our 
courts  of  Justice.  It  Is  a  prlndide  which 
underiles  good  citizenship,  tt  ts  a  duty  which 
goremment  itself  is  obl^ted  to  discharge 
toward  a  child,  and,  up<m  the  decree  of  ful- 
flUment  of  such  duty  depends  the  benefits 
which  the  government  may  derive  from  a  good 
dtisrai  or  the  detriment  it  may  sustain  from 
a  bad  one.  See  Simpson  on  Law  of  Infants, 
c.  8,  pp.  129  to  151;  Tyler  on  Infancy  and 
Coverture  CSd  Ed.)  p.  277  ;  2  Kent's  Coram. 
205;  Hurd  on  Habeas  Corpus*  528;  Ex  parte 
Adams,  168  Pac.  1004. 

Hence  the  court  not  rally  had  authority  to 
do  what  It  did,  but  it  was  Its  plain  statutory 
duty  to  do  what  it  did,  if  the  facts,  circum- 
stances, and  conditions  affecting  the  child's 
interest  and  welfare  warranted  the  court's 
conclusions.  Therefore  the  first  proposition 
is  not  woll  taken. 

As  to  the  second  proposition,  viz.  that  the 
court  received  hearsay  testimony  tending  to 
show  the  father's  wllllngnesa  for  the  child's 
maternal  grandparents  to  have  its  custody, 
we  are  unable  to  see  where  such  testimony 
had  any  bearing  on  the  court  in  reaching 
its  conclusions.  The  only  testimony  In  this 
regard  complained  of  in  plaintiff  In  error's 
brief  is  the  testimony  of  the  child's  mother, 
which  is  as  follows: 

"Q.  Mrs.  Morris,  did  jon  receive  any  infor- 
mation that  Mr.  Morris  would  be  willing  for 
the  Bohanans  to  have  this  child?   A.  Yes,  sir. 

"Q."  From  whom  did  you  receive  the  informa- 
tion?  A.  Mrs.  Smith. 

**Q.  Where  does  Mrs.  Smith  live?  A.  Fitz- 
hugh." 

It  does  not  appear  from  the  rec<«d  nor 
from  the  decree  that  this  testimony  had  the 
dighteat  influence  upon  the  court's  decision. 
It  may  have  been  introduced,  as  plaintiff  In 
error  contends,  for  the  purpose  of  showing 
his  willingness  for  the  child's  grandparents  to 
have  Its  custody,  but  this  suit  was  prompted 
by  the  plaintiff's  desire  to  have  the  custody  of 
the  child.  The  whole  suit  revolved  around 
his  desire  for  the  child's  custody  and  his  un- 
willingness for  Its  grandparents  to  have  Its 
custody.  Under  the  entire  record  there  could 
not  have  been  the  lightest  doubt  of  the  plain- 
tlfTs  desire  for  the  custody  of  the  child.  The 
Issue  before  the  court  was  not  whether  he 
wanted  the  custody  of  the  child,  hut  whether 
he  was  a  fit  person  to  have  its  custody;  hence 
the  above  contention  Is  without  merit 

As  to  the  third  proposition,  "that  the  court 
erred  In  not  making  findings  of  fact  and  con- 
clusions of  law,"  the  record  disdoses  the 
following: 


BBPOBTESS  (OH. 

Ur.  T^mblsh:  If  the  court  is  going  to 
decide  against  as,  we  want  findings  of  fact  and 
conclnslons  of  law. 

"By  the  Coart;  The  court  would  have  been 
glad  to  make  his  findings  of  fact  and  conclo- 
sions  of  law  had  there  been  a  request  as  by 
law  required,  but  no  request  was  made  of  the 
court  to  find  the  facts  and  conclusions  of  law 
until  the  court  Indicated  he  intended  to 
give  the  child  to  Ur.  Bohanan  and  his 
wife.   •  • 

The  above  statement  is  a  part  of  the  Judg< 
ment  and  decree  of  the  court.  The  reasons 
above  given  by  the  court  are  sufficient  In 
themselves  to  answer  the  contentions  which' 
plaintiff  In  error  makes  as  to  his  rights  under 
section  5017,  R.  L.  1910,  especially  when  said 
section  is  construed  In  connection  with  sec- 
tions 4791  and  6005,  R.  L.  1910.  But  as  a 
matter  of  fact  the  court  did  make  specific 
findings  of  fact  as  to  wherein  the  welfare  of 
the  little  girl  lay  and  as  to  the  fitness  of  Mr. 
and  Mrs.  B<Aanan  to  protect  and  prcKnote 
her  welfare,  and  as  to  the  unfitness  of  ^ther 
parent  to  have  her  care  and  custody,  and  up- 
on such  findings  decided  as  a  matter  of  law 
that  the  custody  should  be  awarded  to  Mr. 
and  Mrs.  Bohanan,  and  so  ordered. 

From  a  review  of  the  entire  record,  we  do 
not  feel  Justified  In  saying  that  the  trial  court 
erred  In  its  Judgment.  The  court  heard  all 
the  testimony,  saw  all  the  witnesses,  and  was 
better  acquainted  with  the  drcumstances  than 
we,  and  was  betto*  able  to  prop^ly  adjudge 
the  foctB  than  we  are  upon  the  bare  record. 
Haace  we  are  unable  to  say  as  a  positive  mat- 
ter <kC  r^t  ttiat  the  decree  should  be  reversed. 

Befermce  is  made  In  plaintiff's  brief  to  the 
qneaticoi  whether  financial  abilities  should 
control  a  court  in  ded^ona  of  this  diaractw, 
and  In  allowing  the  decree  to  stand  for  the 
pres^tt  we  are  not  to  be  understood  as  in- 
clining toward  the  Idea  that  wealth  alone 
should  control  a  court  in  determining  the 
care  and  custody  of  a  diild,  nor  do  we  be- 
lieve the  trial  court  was  Influenced  in  any  de- 
gree by  such  idea. 

We  are  fully  awara  that  often  a  <^d  may 
be  far  hapi^er,  Its  life  brighter  and  purer, 
and  its  general  well-being  ftir  better  sub- 
served amid  humbler  surroundings  than  amid 
luxury  and  wealth.  Often  the  brightest 
minds,  the  loftiest  ideals,  the  noblest  ^larac- 
ters,  and  purest  lives  are  derdoped  amid  the 
humblest  of  surroundings,  while  the  same 
attributes  are  as  often  dwarfed  and  blt^tod 
by  the  morbid  Influence  of  luxury  and  wealth. 
Ilappy  lives  and  good  men  and  women  are 
not  made  by  sordid  wealth  alone,  nor  diould 
money  alone  be  put  In  the  scale  against  a 
parent's  love  for  its  child  In  weighing  a  ques- 
tion of  this  kind.  Parental  affection  Is  a 
child's  richest  heritage.  It  Is  nature's  shield 
against  harm  to  the  child,  and  should  be 
strongly  weighed  against  before  Its  hatqpiness 
and  the  molding  of  Its  Ufa  and  dianictw  ha 
consigned  to  others. 
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These  Inflnences  should  recelTe  careful  cod- 
slderatlon  in  deciding  what  is  beat  for  the 
child;  Its  happiness,  Its  actual  weal,  mentally, 
morally,  and  spirltnally,  being  the  thought 
which  sboiild  guide  a  court  In  sheeting  its 
keeper. 

[2]  For  these  reasons,  decrees  of  this  char- 
acter are  rarely  made  final,  but  may  be  modi- 
fled  from  time  to  time  to  fit  the  requirements 
of  the  child's  welfare. 

[SI  The  decree  in  this  case  was  rendered 
some  four  years  ago.  The  child  Is  now  about 
eight  years  of  age.  Conditions  may  have  so 
materially  changed  since  the  decree  was  ren- 
dered that  a  modification  thereof  may  now  l>e 
proper,  possibly  necessary,  for  'the  child's 
good.  Tf  such  be  the  case  and  appllcntlon 
should  be  made,  a  court  of  Justice  would  not 
fail  to  make  proper  modifications  of  the  order. 
But.  upon  the  record  before  us,  not  knowing 
what  the  present  conditions  may  be.  not 
knowing  whether  the  parties  are  now  living 
nor  what  changes  may  have  taken  place,  we 
do  not  feel  Justified  In  revering  the  decree, 
but  will  permit  it  to  stand  subject  to  such 
dianges  as  the  child's  best  interest  may  de- 
mand f^hourd  further  appllcati<ni  be  made. 

Decree  affirmed. 

KANE,  J.,  dissents. 

An  tbe  other  Judges  coneiur. 


(U  Okl.  286) 

ST.  LOUIS-«AN  FRANCISCO  RY.  CO.  V. 
STATE  at  al.   (No.  11922.) 

(Supreme  Conrt  of  Oklahoma.   April  1»,  1921. 
Rehearing  Denied  May  17,  1921.) 

fBylJaJma  by  the  Court.) 

1.  Carrier*  «=»r8»— Hanllng  oement  matarial 
tield  switching  service,  and  not  road  tiaal  for 
determination  of  rate. 

When  a  cement  company  having  its  plant 
located  five  or  six  miles  from  its  quarry,  where 
It  obtains  its  rock  and  Bhale  used  in  the  manu- 
facture of  cement,  contracts  with  a  railroad 
company  to  transport  its  rock  and  shale  from 
the  quarry  to  the  plant,  the  rock  and  shale  be- 
faig  loaded  into  tbe  can  by  the  cement  com- 
pany's employees,  the  railroad  company  by  its 
empli^ees  attaclfes  its  engine  to  said  cars,  con- 
nects them  up,  hauls  the  loaded  cars  to  the  ce- 
ment pUtnt,  and  returns  tbe  empty  cars  to  the 
quarry,  this  constitutes  a  switching  service,  and 
not  a  road  haul,  notwithstanding  tbe  railroad 
company  may  ase  approximately  five  miles  of 
its  main  line  of  road  in  transporting  auch  cars 
from  the  qoarry  to  the  plant  and  returning  tbe 
empties  to  the  qnmriy. 

2.  Carriers  «=3]89  — Switchino  ssrvlce  not 
ekaaged  to  road  haul  by  acts  of  carrier. 

Where  a  railroad  company  has  transported 
cTDBhed  rock  and  shale  from  the  quarry  belong- 
ing Co  a  cement  company  to  its  cement  plant 


for  a  period  irf  approximately  ten  years  and 
handled  It  as  a  svitehing  service,  the  fact  that 
the  railroad  company  attaches  a  caboose  to  the 
string  of  cars  or  puts  a  road  engine  on  to  per- 
form this  eervice  or  puts  on  a  full  train  crew 
Buch  as  would  be  used  in  the  regular  road  serv- 
ice and  issues  regular  bills  of  lading  for  each 
car  of  rock  or  shale  ao  transported  does  not 
change  tbe  service  from  a  switching  service  to 
a  road  haul.  , 

3.  Carriers  «=»I2(7)— Evtienca  held  to  show 
that  sarvloo  was  a  twKchfsg  servloe  and  ex- 
oesshra  ratas  ehargef  therefsr. 

A  careful  examlnatioi]  of  the  e^dence  estab- 
lishes that  the  service  rendered  in  tiam  case  was 
a  awitching  service;  that  th»  rate  heretofore 
charged  by  the  railroad  company  was  exorbitant 
and  ezcesaiTO. 

4.  Public  servloe  oommlssloM  «s»e  — Powars 
and  duties  dallied. 

The-  State  Corporation  Commission  Is  es- 
tablished and  its  powers  are  defined  by  the  Con- 
■titution  of  the  state.  Among  its  duties,  it 
exercises  the  authority  of  tbe  state  to  super- 
vise, regulate,  and  control  public  serrice  cor- 
porations, and  to  that  end  it  ha«  been  dotbed 
with  legislative,  judicial,  and  executive  powers. 

5.  Pubilo  servloe  commissions  ^=327,  32— Ap- 
peal may  be  taken  to  Supremo  Court  from 
rulings  of  State  Corporation  Commission; 
Supreme  Court  must  consider  reasonabianoas 
of  action  appealed  from;  order  of  State  Cor- 
poration Comnlssloa  prima  lanAt  eorreet,  and, 
if  not,  Supreme  Court  must  fix  a  correct  ratSb 

An  appeal  may  be  taken  br  the  corporation 
whose  rates  are  affected  or  by  any  person  or 
corporation  deeming  themselves  aggrieved  by 
such  action  and  sudi  appeal  shall  be  of  right 
and  shall  he  taken  to  and  reviewed  by  tbe  Su- 
preme Court  only.  Tbe  jurisdiction  of  tbe 
Supreme  Court  on  each  appeal  is  to  consider 
and  determine  tbe  reasonableness  and  justness 
of  the  action  of  the  Commission  appealed  from 
or  any  other  matter  arising  under  such  appeal. 
Tbe  order  of  tbe  Commission  or  rate  fixed  by 
it  shall  be  .regarded  as  prima  fade  just,  rea- 
sonable, and  correct;  If  in  the  opinion  of  the 
court  the  eridence  takui  before  the  Corporation 
Commission  and  certified  to  the  court  overcomes 
this  prima  fade  presumption,  it  is  then  the 
duty  of  this  court  to  make  such  order  or  fix 
such  rate  as  it  deems  just,  reasonable,  and  cor- 
rect. 

6.  Carriers  ^18(3)— Prooednrs  and  dotlas  of 
Supreme  Court  on  appeal  from  State  Corpo- 
ration Commission  statsd. 

When  an  appeal  is  taken  from  an  order  of 
the  CorporatioQ  Commission  fixing  a  rate  to 
be  charged  by  a  public  service  tranv>ortatlon 
or  transmission  company  to  this  court,  it  IS 
tried  by  this  court  de  novo  upon  the  record  and 
evidence  introduced  before  the  Corporation 
Commission  and  certified  to  this  court.  Upon 
a  full  consideration  of  the  record,  the  order 
made  by  the  Commission,  and  the  evidence  In- 
troduced, it  is  tbe  duty  of  this  court  to  Judi- 
cially determine  and  fix  such  rate  as  it  con- 
aiders  Just,  reasonable,  and  correct,  irrespective 
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of  who  appeala.  Jn  Btteh  ease  it  la  not  nee«i* 
BBry  to  take  a  cross-appeal. 

7.  Carrlars  ^l8(2)~EvldBnce  hard  to  require 
ftadtng  that  rate  fixed  by  Corporatloi  Com- 
nisaroa  for  awltobiag  service  was  too  high. 

On  an  examination  of  the  record,  tbe  order 
of  the  Commission,  and  the  evidence,  ve  think 
the  evidence  overcomes  the  prima  facie  pre- 
samption  In  favor  of  the  order  of  tbe  Commis- 
sion; tlfe  rate  fixed  hy  the  Corporation  Com- 
mission is  too  high;  that  16.875  cents  per  ton, 
when  loaded  in  cars  furnished  by  the  railroad 
company,  is  a  fair  and  reasonable  rate  and 
charge  for  tbe  traospoftation  of  the  crushed 
rock  and  shale  from  the  quarries  of  the  Okla- 
homa Portland  Cement  Company  at  Lawrence 
to  its  mill  at  Ada,  minimum  carload  to  be  mark- 
ed capacity  of  car. 

8.  Carriers  <&=3l2( I)— Corporate  Commission 
has  right  to  flx  charges  for  switching  services. 

The  record  examined,  and  held  that  the  Cor- 
portation  Conuniasion  had  jurisdiction  and  au- 
thority to  bear  and  determine  this  proceeding 
and  decide  what  was  a  reasraaUe  rate  to  be 
charged  for  the  service  rendered. 

Aiq;>eal  from  Corporation  C(Hdiii1ss1dd. 

Action  by  the  Oklahoma  Portland  Cement 
Company  against  the  St.  Louls-San  Francis- 
co Railway  Company  before  the  Corporation 
Commission  to  determine  rates,  wherein  the 
State  was  made  a  party.  From  a  ruling  as 
to  rates,  tbe  Railroad  Company  appeals.  Af- 
firmed in  part,  and  reversed  in  part. 

W.  F.  Evans,  fit  St  Louis,  Mo.,  and  Kleln- 
schmldt  &  Grant,  of  Oklahoma  City,  for  ap- 
pellant. 

S.  P.  E*reellng  and  R.  B.  Wood,  boUi  of  Ok- 
talUHna  dty,  for  the  State. 

Henshaw  ft  Hough,  of  Oktahnna  dty,  and 
J.  F.  HcfCeel,  of  Ada,  tot  Oklahoma  Portland 
Cement  Co. 

MIU^B,  J.  A  complaint  was  filed  by  the 
Oklahoma  Portland  Cement  Company,  a  cor* 
poration,  agalnrt  the  St  Louis  &  San  Fran- 
dsco  Railway  Company,  bef<Mre  the  Corpora- 
tion Commission,  asking  that  the  Corporation 
C<xnml8Sl<Hi  adjust  and  fix  a  rate  to  be  charg- 
ed by  tbe  defendant  railroad  company  for 
transporting  crushed  stmie  and  Shale  from 
its  quarries  to  its  mill  at  Ada,  the  distance 
being  approximately  6J6  miles.  A  hearing 
was  bad  before  tbe  Otffporatlon  Comm3s8i<m. 
It  adjust^  and  fixed  the  rate  at  20  cents  per 
ton  on  a  ba^s  of  00  tons  to  the  cax,  minimum 
car  rate  of  $10  per  car.  Tba  railroad  com- 
pany appealed  from  the  ruling  of  the  Corpo- 
ratlim  Commission. 

The  railroad  company  make  seven  assign- 
ments of  error.  The  assignments  &om  1  to  0, 
inclusive,  are  discussed  by  the  railroad  com- 
pany under  three  separate  subdivisions,  but 
in  substauce  are:  The  order  is  unreason- 
tMe,  unjust,  discriminatory,  Is  not  supported 
by  the  evidence,  and  the  Corporation  Com- 


missiffii  wred  in  finding  that  the  service  reit- 
d««d  was  a  switching  service  instead  of  a 
road  haul.  All  of  these  questions  go  to  the 
sufficiency  and  weight  of  the  evidence.  We 
will  therefore  consider  all  of  the  qoestimis 
together  in  determining  the  sufficiency  of  the 
evidence. 

The  undisputed  evidence  is  that  the  Okla- 
homa Portland  Cement  Gmnpany  made  a 
contract  with  the  railroad  company  on  Oc- 
tober 6,  1906,  whereby  the  railroad  company 
was  to  handle  the  cars  of  crushed  stone  and 
shale,  transporting  than  from  its  quarries 
at  Lawrence,  Okl.,  to  its  mlU  at  Ada,  Okl..  at 
the  price  of  8  cents  per  ton  of  2,000  pounds 
of  limestone  or  shale  when  loaded  in  cars 
furnished  hy  the  cement  company,  and  at 
10  cents  per  ton  of  2,000  pounds  of  limestone 
or  shale  when  loaded  In  cars  furnished  by 
the  railroad  company,  minimum  weight  in 
either  case  to  be  marked  capacity  of  car. 
This  contract  was  to  «mtinue  in  force  for  a 
period  of  20  years.  The  capacity  of  the  cars 
in  use  is  50  tons,  and  this  would  make  a  min- 
imum price  of  f4  per  car  If  the  cars  were 
furnished  1^  the  cement  company,  and  $5  per 
car  if  furnished  by  the  railroad  company. 

It  is  conceded  by  the  cement  company  Uiat 
this  contract  cannot  now  be  enforced  tor 
the  reason  that  the  Corpora tl{m  Commission 
has  a  right  to  fix  the  rate.  The  contract  was 
introduced  in  evidence,  and  was  admissible 
for  the  purpose  of  showing  what  the  railroad 
company  at  tbe  time  of  making  the  contract 
considered  a  fair  and  reasonable  rate.  It 
was  upon  tbe  strength  of  this  contract  that 
the  cement  company  erected  its  plant  at  Ada, 
a  distance  of  approximately  5.0  miles  from 
its  quarries. 

[1]  The  undisputed  evidence  further  shows 
that  the  railroad  onnpany  handled  these  cars 
as  a  switching  service,  and  not  as  a  road 
haul ;  that  it  was  so  handled  as  a  switching 
service  for  many  years  thereafter  and  until 
a  federal  order  known  as  Oen«»l  Order  Na 
26  was  issued  in  June,  1918,  whlidt  provided 
for  a  mlnlmom  charge  of  915  per  car  on  line 
hauls.  After  this  fednal  order  was  issued, 
the  railroad  company  put  on  this  service  a 
road  oiglne,  caboose,  and  a  full  crew  of  max. 
Then  It  issued  waybills  for  eadi  car  of 
crushed  ro(^  or  shale  and  called  it  a  line 
haul  or  road  haul  and  chai^;ed  Qie  $15  per 
car  instead  of  fS  per  car.  Prior  to  that  time 
waybills  had  not  been  Issued,  but  simply  a 
tldiet  referred  to  as  a  conductor's  switching 
ticket 

Tbe  evidence  further  discloses  that  this  a- 
£^e  handled  some  other  switching,  althoui^ 
the  railroad  ccanpany  studiously  tried  to 
make  it  appear  that  It  did  not 

evidence  was  Introduced  to  show  what 
rates  were  charged  oth^  plants  where  stime, 
crushed  stone,  rode,  couent,  gypsum  rock, 
and  other  like  materials  were  hauled  by  the 


te»For  other  cum  sm  mum  topic  and  KBY-NUUBBS  In  all  K*r-NnmtMred  DIsmU  and  raAaM 


Digitized  by  Google 


Okl.) 


ST.  LOUIS-BAN  FRANCESCO  RT.  CO.  t.  STATE 
(l»s  P.) 


73 


railroad  companies  reodering  a  similar  serv- 
ice, which  rates  are  as  follows: 

Independence,  Kan.,  10  cents  per  ton ;  mln- 
Imam  $5  per  car;  distance  not  given. 

EZansas  city  to  Sugar  Creek,  11  miles;  to 
Conent  City,  13  miles;  20  cents  per  ton. 

Cbanute,  Kan.,  10  cents  per  ton;  iplwlmHm 
$5  per  car ;  distance  not  given. 

Earlham,  Iowa,  to  Des  Moines,  Iowa,  20 
c«it8  per  ton ;  new  ratr  since  Angnat,  1918, 
29  cents ;  distance  24.8  miles. 

Ft  Bellefontalne  to  Prospect  Hill,  Mo..  (4 
per  car  famished  by  shipper;  25  cents  per 
ton  in  carrier's  equipment;  distance  8  miles, 
congested  St  Loals  district 

Prospect  Hill  to  St  Louis,  $6  per  car;  dis- 
tance 7.8  miles. 

Frmn  pit  6  miles  East  of  Watonga  to 
Okeaie»  Okl.,  2  coits  per  100  pounda;  dis- 
tance not  given. 

Clencoe  lime  and  cement  qnarrles  to  kilns 
on  Missouri  Pacific  Bailrosd,  60,000  capacity, 
$8  per  car;  80,000  capacity,  $10  per  car; 
distance  not  given. 

Mankato,  Minn.,  I6.B0  por  car;  distance 
3)imUe8. 

Mincke,  Mo.,  to  Talley  Park*  SO  coits  per 
ton:  distance  not  glvai. 

Ft  Smith,  Ark.,  to  WhttteriUe^  Okl.,  3^ 
cents  per  100  pounds;  two-line  haul;  82^ 
milea. 

Mnskogee  to  Spaulding  Spar,  $5  per  car; 
distance  not  given. 

This  evidence  was  admissible  for  the  por^ 
pose  of  lowing  what  would  be  a  just  and 
reasonable  charge  for  such  service.  The  evi- 
dence further  dlsdoses  that  most  of  this.rock 
and  shale  was  used  In  the  plant  of  the  Okla- 
homa Portland  Cement  Company  at  Ada  in 
the  manufacture  of  cement ;  that  the  cement 
as  a  finished  product  was  thereafter  shipped 
out  to  various  points  In  Oklahoma  and  else- 
where. 

[2]  Under  the  evidence  introduced  it  is 
clear  that  the  service  rendered  by  the  rail- 
road company  was  a  switching  service,  that 
it  was  not  In  any  sense  a  line  haul  or  road 
haul.  The  act  of  the  railroad  company  In 
1918  of  putting  on  a  caboose  and  a  train 
crew  did  not  convert  it  from  a  switching 
service  to  a  road  haal.  This  act  on  the  part 
of  the  railroad  company  to  make  It  appear  to 
be  a  road  haul .  In  order  that  (he  railroad 
company,  under  the  federal  order  above  re- 
ferred to*  could  <diarge  the  cement  c<nnpany 
$15  per  car  for  the  service  it  had  been  rm- 
dezlng  ftt  $6  per  car  and  in  disregard  of  the 
contract  it  had  made  In  1906,  was,  to  say 
the  least,  not  commendable. 

[9-S]  The  cemoit  company  practically  ad- 
mitted that  the  railroad  cmnpany  would  be 
entitled  to  a  rate  ot  16.8TC  cents  (sixteen 
cents  and  6%  mills)  per  t«i,  and  ask  that 
the  rate  be  fixed  at  this  amount.  In  view 
of  all  the  evidence  introduced  in  this  case, 
we  Oiink  the  contentions  of  the  cement 
company  are  well  founded ;  that  16  cents  and 


8%  mills  per  ton  would  be  a  reasonable  rate 
for  the  service  rendered  by  the  railroad  com- 
pany. Other  railroads  are  rendering  a  sim- 
ilar service  for  less  compensatioo.  It  Is  the 
duty  of  this  court,  upon  appeal,  to  fix  a  rea- 
sonable rate.  Sections  20,  22,  and  2a  of  ar- 
ticle 9  of  the  Constitution  of  Oklahoma  pro- 
vide in  part  as  follows: 

"Sec.  20.  From  any  action  of  the  CommiS' 
sion  prescribing  rates,  charges,  or  claBsificationa 
of  traffic,  or  affecting  the  train  schedule  of  any 
transportation  company,  or  requiring  additional 
facilities,  conveniences,  or  public  service  of  any 
transportation  or  transmission  company,  or  re- 
fusing to  approve  a  suspendiog  bond,  or  requir- 
ing additional  security  thereon  or  an  increase 
thereof,  as  hereinafter  provided  (or,  an  appeal 
(snfajeec  ti>  such  reastmable  limltatiCHis  as  to 
time,  regulations  as  to  procedure  and  provisions 
as  to  cost,  as  may  be  prescribed  by  law)  may 
be  taken  by  tbe  corporation  whose  rates,  charg- 
es, or  classiBcationa  of  traffic,  schedule,  facili- 
ties, conveniences,  or  service,  are  affected,  or 
by  any  person  deeming  himself  aggrieved  by 
such  action  or  (if  allowed  by  law)  by  tbe  state. 
Until  otherwise  provided  by  law,  such  appeal 
sball  be  taken  in  the  manner  in  which  appeals 
may  be  taken  to  the  Supreme  Court  from  the 
district  courts,  except  that  such  an  appeal  shall 
be  of  right,  and  tbe  Supreme  Court  may  provide 
by  rule  for  proceedings  in  the  manner  of  ap- 
peals in  any  particular  in  which  the  existing 
roles  of  law  are  inapplicable.  If  such  appeal 
be  taken  by  the  corporation  whose  rates,  charg- 
es, or  classifications  of  traffic,  schedules,  facU- 
itiea,  conveniences,  or  service  are  affected,  the 
state  shall  be  made  the  appellee;  but  in  the 
other  cases  mentioned,  the  corporation  lo  af- 
fected shall  be  made  the  appellee.  The  Legis- 
latore  may  also,  by  general  laws,  provide  for 
appeals  from  any  other  action  of  the  Commis- 
sion, by  the  state,  or  by  any  person  interested, 
irrespective  of  the  amount  involved.  All  ap- 
peals from  the  Commission  shall  be  to  tbe  Su- 
preme Court  only,  and  in  all  appeals  to  which 
the  state  is  a  party,  it  shall  the  represented  by 
the,  Attorney  General  or  his  legally  appointed 
representative.   •   ♦  • 

"Sec.  22.  In  no  case  of  appeal  from  the  Com- 
mission, shall  any  new  or  adiStlonal  evidence 
be  introduced  in  the  Supreme  Court;  but  the 
chairman  of  the  CJommission,  under  the  seal 
of  tbe  Commission,  shall  certify  to  tbe  Supreme 
Court  all  the  facts  upon  whlcb  the  action  ap- 
pealed from  was  based  and  which  may  be  es- 
sential for  the  proper  decision  of  the  appeal, 
together  with  such  of  the  evidence  introduced 
before,  or  considered  by,  the  Commiasion  as 
may  be  selected,  specified,  and  required  to  be 
certified,  by  any  party  in  interest  as  well  as 
sach  other  evident,  so  introduced  or  considered 
as  the  Commission  may  deem  proper  to  certify. 
The  Commission  shall,  whenever  an  appe^  is 
taken  therefrom,  file  with  the  record  of  tbe 
case,  and  as  a  part  thereof,  a  written  statement 
of  the  reasons  upon  which  the  action  appealed 
from  was  based,  and  such  statement  shall  be 
read  and  considered  by  the  Supreme  Court,  up- 
on disposing  of  tbe  appeal.  The  Supreme  Court 
shall  have  jurisdiction,  on  such  appeal,  to  con- 
sider and  determine  the  reasonableness  and 
JastnesB  of  the  action  of  the  0>mmissi«  ap> 
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pealed  from,  as  well  an  anj  other  matter  aris- 
ing under  such  appeal:  Provided,  however,  that 
the  action  of  the  Commission  appealed  from 
shall  be  regarded  as  prima  facie,  just,  reason- 
able, and  correct;  but  the  court  may,  when 
it  deems  necessary,  in  the  interest  of  justice, 
ronand  to  the  Commission  any  case  pending 
on  appeal,  and  require  the  aame  to  be  further 
investigated  by  the  Commission,  and  reported 
upon  to  the  court  (together  with  a  certificate 
of  such  additional  evidence  as  may  be  tendered 
before  the  Commission  by  any  party  in  inter- 
est), before  the  appeal  is  finally  decided. 

"Sec.  23.  Whenever  the  court,  upon  appeal, 
shall  reverse  an  order  of  the  Commission  af- 
fecting the  rates,  charges,  or  the  classifications 
of  traffic  of  any  transportation  or  transmission 
company,  it  shall,  at  the  same  time,  substitute 
therefor  such  orders  as,  in  its  opinion,  the  Com- 
mission should  have  made  at  the  time  of  enter- 
ing the  order  appealed  from;  otherwise  the 
reversal  order  shall  not  be  valid.  Such  substi- 
tuted order  shall  have  the  same  force  and  ef- 
fect (and  none  other)  as  if  it  had  been  entered 
the  Commission  at  the  time  the  original  or- 
der appealed  from  was  entered.  •  •  • " 

Oklahoma  adopted  that  part  of  Its  Con- 
stitution pertaining  to  the  Corporation  Com- 
mission frcnn  the  Constitution  of  Tlrginia. 
Construing  the  Virginia  Constitution,  In  the 
rue  of  Prentls  t.  Atlantic  Coast  Line  Co.  et 
al.,  211  U.  S.  210,  29  Sup.  Ct  67,  53  lu  Ed. 
ISO.  Holmes,  J.,  said: 

"The  State  CTorporation  Commission  is  estab- 
lished snd  its  powers  are  defined  at  length  by 
the  Constitution  of  the  state.  There  is  no  need 
to  rehearse  the  provisions  that  give  it  dignity 
and  importance  or  that  add  judicial  to  its  other 
functions.  tMcause  we  shall  assume  that,  for 
•ome  purposes,  it  is  a  'court'  wltliio  the  mean- 
ing of  Rev.  Stats.  {  720,  and  In  the  commonly 
accepted  sense  of  that  word.  Among  Its  duties 
it  exercises  the  authority  of  the  state  to  super- 
vise, regulate,  and  control  public  service  corpo- 
rations, end  to  that  end,  as  is  said  by  the  Su- 
preme Court  of  Virginia  and  repeated  by  coun- 
sel at  the  bsr,  It  has  been  clothed  with  legis- 
lative, judicial,  and  executive  powers.  Nor- 
folk A  Portsmouth  Belt  line  B.  B.  Co.  T.  Com., 
108  Ta.  289,  294."  49  S.  B.  89. 

See  the  following  cases:  Dreyer  v.  Illi- 
nois, 187  U.  S.  71.  83,  84,  23  Snp.  Ct  28,  47 
L,  Ed.  79,  85;  Winchester  &  S.  R.  Co.  t. 
Com.,  106  Va.  264,  268,  55  S.  B.  602;  Com.  v. 
Atlantic  Coast  Line  R.  Co.,  106  Va.  61,  64,  55 
S.  E.  B72,  7  L.  R.  A.  (N.  S.)  1086,  117  Am.  St. 
Rep.  983,  9  Ann.  Cas.  1124;  Winchester  & 
S.  E.  Co.  V.  Com.,  106  Va.  264,  281,  65  S.  E. 
602 ;  Interstate  Commerce  Commission  v. 
ClndnnaU,  N.  O.  &  T.  R.  R.  Co.,  167  U.  S. 
479,  499,  500,  505,  17  Sup.  Ct  896,  42  Ij.  Ed. 
243,  263,  255 ;  San  Diego  Land  &  Town  Co.  v. 
Jasper,  189  U.  S.  439,  440,  23  Sup.  Ct  571, 
47  U  Ed.  892,  893 ;  Southern  R.  Co.  r.  Ureens- 
boro  Ice  &  Coal  Co.  (C.  G.)  134  Fed.  82,  94, 
affirmed  In  202  U.  S.  643.  26  Sup.  Ct  722,  60 
L.  Ed.  1142;  Ex  parte  Virginia,  100  C.  S. 
S39,  848,  26  L.  Ed.  676,  680;  Upshur  Comity 
T.  Bicta,  186  U.  S.  467,  10  Sup.  Ot  6S1,  84  U 
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Ed.  196 ;  Wallace  t.  Adorns,  204  U.  8. 415, 423. 
27  Sup.  Ct  363.  SI  L.  Ed.  647.  661;  Beagan 
r.  rarmers'  Loan  &  T.  Co.,  164  U.  S.  862, 14 
Snp.  Ct  1047,  88  U  Ed.  lOU,  4  Znterst 
Com.  Com'n  B.  560;  Atlantic  Coast  line  B. 
Co.  V.  Com..  102  Va.  609,  621.  46  8.  Bl  911; 
Southern  R.  Co.  t.  Com.,  107  Va.  771,  772, 
60  S.  a  70,  17  Ll  B.  A.  (N.  S.)  364. 

Under  the  above-quoted  provisions  of  the 
Constitution,  It  becomes  the  duty  of  this 
court  to  determine  the  rearonablKieBS  and 
Justness  of  the  action  of  the  Comndssion  ap- 
peated  from  and  fix  such  rate  aa  this  court 
deems  reasonable  and  just  Vbe  action  of 
the  Commission  appealed  from  shall  be  re- 
garded as  prima  fade,  just,  reasonably  and 
correct  If  the  evldCTce  when  examined 
overcomes  this  prima  fade  presumption,  the 
court  should  reverse  or  set  a^de  audi  part 
of  the  order  of  the  Gommlsslcm  as  It  deems 
not  correct  under  the  evidence.  It  then  be* 
comes  the  duty  of  this  court  to  substltnte 
such  order  as  in  its  opinion  the  Commission 
should  have  made  at  the  time  of  eoleilns  t&e 
order  ai^waled  from. 

"Where  the  order  is  separable,  and  a  part 
Is  without  error,  the  other  psrt  being  erroneous, 
the  former  part  will  be  affirmed  and  the  latter 
reversed."  St  Lonis  ft  San  Frandseo  By.  Co. 
V.  WUliams  et  ol.,  26  Okl.  662,  107  Pac  428. 

It  may  be  said  that  the  Oklahoma  Portland 
Cement  Company  did  not  file  a  cross-appeal 
in  this  proceeding;  therefore  this  court  can 
only  make  such  change  in  the  order  appealed 
from  as  asked  for  by  the  appellant  In  other 
words,  the  appellant,  has  everything  to  gain 
and  nothing  to  lose  by  the  appeal.  This 
view  is  not  supported  by  the  Constitution. 
The  Constitution  requires  that  this  court  de- 
termine the  reasonableness  and  justness  of 
the  order  made  or  rate  fixed  by  the  Commis- 
sion. If  It  is  not  Just  and  reasonable  as 
viewed  by  this  court,  then  this  court  shall 
substitute  the  order  or  rate  It  considers  Just 
and  reasonable.  When  an  appeal  Is  taken 
from  an  act  of  the  Corporation  Commission, 
It  is  not  necessary  to  file  a  motion  for  a 
new  trial;  neither  Is  It  necessary  to  file  a 
petition  in  error  In  this  court 

Section  22  of  the  Constitution,  supra,  pro- 
vides that  the  chairman  of  the  Commission 
shall  certify  to  the  Supreme  Court  all  facts 
on  which  the  action  appealed  from  was  based, 
together  with  such  of  the  evidence  Introduced 
before,  or  considered  by,  the  Commission  as 
may  t>e  selected,  specified,  and  required  to  be 
certified,  by  any  party  In  Interest  as  well 
as  such  other  evidence  so  Introduced  or  con- 
sidered as  the  Commission  may  deem  ptvpa 
to  certify.  If  It  Is  unnecessary  for  the 
appellant  to  file  a  motion  for  a  new  trial  or 
petition  In  errOT  in  order  to  aiipeal  fnmi  an 
order  made  m  rate  fixed  by  the  Corporation 
Commission,  why  should  a  greater  burden  be 
imposed  upon  the  awellee  and  he  be  leqalred 
to  file  a  cro8s-appel^  or  cross-petition  In  et- 
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ror.  He  has  ttie  same  right  or  authority  to 
have  any  part  of  the  record  or  evidence  cer- 
tilled  up  that  the  appellant  has.  When  the 
case  comes  before  this  court,  It  is  a  trial  by 
tbls  coort  de  novo  upon  the  record  and  evi- 
dence bitrodnced  before  the  Corporation 
Commission.  It  can  only  perform  its  duty 
under  the  Constitution  by  considering  It  de 
novo  without  any  limitations  on  Its  power 
to  Ox  the  rate  regardless  of  whether  It  be  a 
higher  or  lower  rate  than  that  fixed  the 
Commission. 

"It  was  the  undoubted  Intention  of  the  Coq' 
Btitution  framers  of  Virginia,  as  well  as  those 
of  Oklahoma,  to  doably  safeguard,  not  only  the 
property  rigbts  of  trscsportation  and  trans- 
mission companies,  but  also  tlie  rights  of  the 
public  and  the  state.  Section  20,  art.  9  (Bunn's 
Ed.  I  231)  ConsL.  provides  that  not  mily  may 
an  i^peal  be  taken  from  an  order  of  die  Com- 
mission  the  corporation  whose  rates,  charg- 
es, classifications  of  traffic,  schedule,  facilities, 
conveniencee,  or  service  are  affected,  but  also 
by  any  person  deeming  himself  aggrieved  by 
such  action,  or,  if  allowed  by  act  of  the  Legis- 
lature, by  the  state;  it  being  clearly  contem- 
plated that,  if  it'did  not  prove  adequate  in  per- 
mitting any  aggrieved  party  to  appeal  there- 
from, the  Legislatare  should  extend  the  right  to 
the  state  to  intervene  and  appeal  from  such 
order.  In  reviewing  the  order  appealed  from 
on  the  record  upon  which  it  was  considered, 
it  is  contemplated  that  in  its  legislative  capac- 
ity this  court  would  consider  the  matter  de 
novo,  except  that  the  findings  of  the  Commis- 
sion from  which  the  appeal  was  taken  should  be 
regarded  as  prima  fade  correct,  and  that  the 
order  or  legislative  act  made  by  the  Commis- 
sion on  snch  finding  should  also  be  presumed 
to  be  Jost  and  reasonable.  It  presupposes  that 
the  Commission  will  have  a  hearing,  that  it  wiU 
hear  and  weigh  carefnlly  tki  testimoi^  Intro* 
duced  on  the  part  of  the  citiien  petitioning  for 
relief,  and  at  the  same  time  will  carefnlly  bear 
and  consider  tbe  testimony  presented  on  the 
part  of  the  transportation  or  transmission  com- 
pany against  whom  the  complaint  is  made.  It 
is  further  presumed  that  tbe  Commissioners 
shall  be  specially  skilled  in  their  line  of  work, 
and  that  they  shall  carefnUy  and  spedally  study 
the  relation  of  tninspOrtaUon  and  transmis- 
sion companies  to  the  public,  and  the  regula- 
tion, operation,  maintenance,  and  control  of  tbe 
same,  with  a  view,  not  only  of  reasonably  pro- 
tecting them  in  their  investments  in  the  state, 
but  that  they  may  also  be  required  to  give  rea- 
sonable service,  conveniences,  facilities,  and  ac- 
commodations to  tbe  public  without  discrimina- 
tion for  *  reasonable  and  just  compensstion. 
'This  Is  the  presumption  unquestionably  that 


moved  the  Constitution  makers  to  declare  the 
rule  that  the  order  appealed  from  should  be 
regarded  as  prima  fade  jiut,  reasonable*  and 
correct."  Atchison,  T.  &  S.  F.  By.  Co.  T. 
State.  23  Okl.  BIO,  101  Pac.  262. 

See  Atchison,  T.  &  S.  P.  Ky.  Co.  v.  Love, 
23  Okl.  192,  99  Pac.  1081 ;  St  Louis  &  San 
Francisco  Ky.  Co.  v.  Newell,  25  OtI.  002,  106 
Pac  818. 

[7]  We  think  the  prima  fade  correctness  of 
the  order  appealed  from  is  overcome  .by  the 
evidence,  and  It  Is  hereby  reversed  in  part. 
Tbe  last  two  paragraphs  of  the  order  made 
by  the  Commissl<nL  are  set  aside,  and  the 
substituted  ord»  shall  read  as  follows: 

"The  Commission  further  finds  that  tbe  rate 
of  16.875  cents  per  ton  for  the  transportation 
of  the  crushed  stone  and  shale  from  the  quarry 
to  the  mill  of  complainant  is  reasonable,  and 
that  said  rate  wilt  earn  a  fair  and  just  return 
upon  the  amount,  of  tbe  Investment  in  the  equip- 
ment and  road  bed  used  in  rendering  said  serv- 
ice. It  finds  that  the  present  rate  is  excessive, 
unreasonable,  and  earns  for  said  railway  line, 
an  amount  upon  the  investment  which  is  ex- 
cessive and  out  of  proportion  to  the  service 
rendered. 

"It  is  therefore  by  the  Corporation  Commis- 
sion considered  and  ordered  that  the  defendant, 
St.  Louis  &  Sfm  Frandsco  Ridlroad  Company, 
a  corporation,  make  and  charge  for  the  service 
rendered  the  Oklahoma  Portland  Cement  Com-  - 
pany  in  the  transportation  of  crushed  stone  and 
shale  from  its  quarry  at  Lawrence  to  said  com- 
pany's mill  at  Ada,  when  loaded  In  cars  furnish- 
ed by  the  railroad  company,  the  sum  of  16.875 
cents  per  ton  and  no  more,  minimum  carload 
to  be  marked  eapadty  of  car." 

The  sixth  assignment  of  error  Is  that  the 
Corporation  Commission  Is  without  jurisdic- 
tion or  authority  to  render  and  promulgate 
the  order.  We  have  examined  the  record  and 
it  fails  to  show  a  lack  of  Jurisdiction. 

In  view  of  the  dedslon  of  this  court,  It  is 
not  necessa^  to  consider  the  last  asfdsnment 
of  error. 

[B1  That  part  of  the  order  of  the  Corpora- 
tion Commission  which  holds  that  the  service 
heretofore  and  now  being  rendered  by  the 
defendant  railroad  company  is  In  the  nature 
of  a  switching  service,  and  that  the  railroad 
company  is  not  entitled  to  a  rate  as  api^ed 
to  a  road  haul  rate  applicable  ttironghont 
the  state,  is  affirmed. 

All  the  Justloes  concur,  ezcqit  KANl^  J., 
not  sitting. 
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TEEL.    (No.  10024.) 

(Supreme  Court  of  OUaboma,  April  12,  1021. 
Rehearing  Denied  Maj  17, 1021.) 

(SyOabut  »v  the  OimrLJ 

1.  Nagligeiioa  ^136(9)— QaeatlOB  for  Jary. 

Where,  from  the  facta  abown  by  the  evi- 
dence, although  undisputed,  reasonable  men 
might  Sraw  difFerent  conclusions  reapecting  the 
question  of  negligence,  auch  question  ia  prop- 
erly for  the  jury.  It  is  only  where  the  facts 
are  such  that  all  reasonable  men  must  draw 
the  same  conclusion  from  them,  that  the  ques- 
tion of  negligence  is  ever  considered  as  one  of 
law  for  the  courts. 

2.  Appeal  asd  error  ^s>l002— Finding  at  to 
whether  peruM  injured  was  trespasser  or  li. 
censee  will  not  bo  disturbed  on  oonflloting 
evidencei 

Where,  as  in  the  case  at  bar,  the  question 
whether  the  injured  person  was  a  trespasser 
or  a  licensee  was  properly  submitted  to  the 
lory  on  conflicting  evidence  under  instructioDs 
miSch  correctly  stated  the  law,  the  verdict  of 
<he  jury  and  the  judgment  rendered  thereon 
wilt  not  he  diaturbwl  on  appeal. 

3.  Appeal  and  error  «=> 1 067— Railroads 
398(1)— Finding  of  negllgeiioe  of  engineer 
tHpported;  not  error  to  fall  to  Instroet  as  to 
abandonad  defonses. 

Record  examined  and  AeM:  (1)  That  tibe 
evidence  reasonably  tends  to  support  tiie  ver- 
dict of  the  jury  and  the  judgment  rendered 
thereon;  (2)  that  the  instructions  to  the  jury 
given  by  the  court  fairly  cover  the  issues  of 
law  joined  by  the  pleadings  and  the  evidence 
and  were  substantially  correct;  (3)  that  the 
remaining  errors  complained  of  are  either  with- 
out merit  or  are  harmless  under  section  6006, 
Rev.  Lows  1910. 

Appeal  from  District  (Tourt,  Lincoln  Coxm- 
tjr;  CtOLB.  B.  Wilson,  Jr.,  Judge. 

Action  by  Irene  Teel,  a  minor,  by  her 
stepfather  and  next  friend,  H.  W.  Spraker, 
against  the  St.  Louis-San  E^ranclsco  Rail- 
way Company.  Judgment  for  plaintiff,  and 
defmdant  appeals.  AfBnned. 

W.  F.  E^ans,  of  St.  Louis,  Mo.,  and  R.  A. 
Klelnschmidt,  and  J.  H.  Grant,  both  of 
Oklahoma  City,  for  plaintiff  In  error. 

C.  Caldwell,  of  Tlulta.  for  defendant  In 
error. 

KANE,  J.  This  was  an  action  for  dam- 
ages foe  personal  Injuries,  commenced  by  the 
defotdant  In  error,  plaintiff  below,  against 
the  plaintiff  in  error,  defendant  below. 
Hereafter,  for  convenience,  the  parties  will 
be  called  "plaintiff"  and  "defendant"  respec- 
tively, as  they  appeared  In  the  trial  court 

Tbe  record  discloses  that  on  the  date  of 
the  injury  Irene  Teel,  the  Injured  person, 
and  ber  mother,  were  proceeding  by  foot 


from  one  point  to  another  of  the  dty  of  Vln- 
Ita,  and  had  reached  the  Intersection  of 
the  Katy  and  Frisco  Railways,  where  they 
were  standing  In  a  traveled  way,  waiting 
for  a  Katy  freight  train  to  clear  the  cross- 
ing, which  would  enable  them  to  continue 
their  Journey  to  their  home  In  the  northeast 
part  of  the  city,  which  was  their  objective 
when  the  injury  occurred.  At  this  point 
.the  Katx  tracks  run  almost  due  north  and 
south  and  the  Frisco  tracks  run  almost  due 
east  and  west.  The  Injured  person  and  ber 
mother  were  standing  Immediately  south  of 
the  Frisco  tracks  and  a  few  feet  west  of  the 
Katy  tracks.  While  thus  standing  a  Frisco 
passenger  train,  moving  west,  ran  Into  tbe 
Katy  freight  train,  which  was  moving  north 
over  the  crossing,  turning  over  a  box  car 
loaded  with  luml>er  upon  the  plaintiff  and 
her  mother,  killing  the  latter  and  very  seri- 
onsly  Injuring  the  former.  The  spedQc  act 
of  negligence  <^arged  agalns't  the  defendant 
Is  stated  In  idalntlff's  petition  as  follows: 

"That  the  agents,  officers,  servants,  and  em- 
ploy^s  of  the  said  defendant,  and  who  were  In 
charge  of  said  passenger  train,  could  see,  did 
see,  and  by  use  of  ordinary  care  should  ha^e 
seen  and  could  have  seen,  the  said  freight 
frain  on  aaid  crossing  at  least  one-half  mile 
eaat  of  said  crossing,  and  could  have  stopped, 
and  should  have  stopped,  said  passenger  train 
before  reaching  said  crossing,  and  before  it 
■truck  said  freight  train,  but  they  wantonly, 
carelessly,  negligently,  and  with  gross  negli- 
gence failed,  refused,  and  neglected  to  stop 
said  passenger  train  until  after  it  strudL'tbe 
said  fright  train  and  caused  said  injnry  to  the 
said  Irene  Teel  in  the  manner  aforesaid." 

The  answer  of  the  defendant  set  np:  (1) 
A  general  denial;  (2)  contributory  negli- 
gence; and  (3)  that  the  plaintiff  was  a  tres- 
passer on  the  premises  of  the  defendant,  and 
therefore  the  only  duty  which  the  defendant 
owed  her  was  to  refrain  from  wantonly  and 
willfully  Injuring  her  while  upon  Its  prem- 
ises.  The  reply  was  a  general  denial. 

Upon  the  Issues  thus  joined  there  was 
trial  to  a  jury,  which  returned  a  verdict  in 
favor  of  the  plaintiff,  upon  which  judgment 
was  duly  entered,  to  reverse  which  this  pro- 
ceeding in  error  was  commenced. 

Counsel  for  defendant  summarize  tHelr 
grounds  tor  reversal  In  their  brief  as  fol- 
lows: 

(1)  The  verdict  of  the  jurj  Is  not  sustain- 
ed by  suflielent  evidence. 

(2)  Error  of  the  court  In  overruling  said 
plaintiff  in  error's  demurrer  to  the  evidence 
of  defendant  In  error. 

(3)  Error  of  the  court  In  refusing  to  di- 
rect a  verdict  In  favor  of  the  d^endant  at 
the  close  of  all  the  evidence. 

(4)  Error  of  tbe  court  In  refusing  certain 
instructions  requested  by  defendant,  and  In 
refusing  to  give  each  of  said  Instructions. 

(6)  Error  of  the  court  In  giving  to  the  jury 
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certain  Instructions  and  In  giving  eacb  of 
said  instractlons  which  were  duly  excepted 
to  by  plaintiff  In  error. 

(6)  firror  of  the  court  In  refusing  to  mlh 
mlt  to  the  Jury  d^ndant's  defense  of  con- 
trUiutory  n^llgence,  and  In  refusing  to  In- 
struct  the  jury  cm  ttie  questicai  of  contrlbu- 
tmj  negllgoice  as  raised  by  the  defendant's 
answer. 

As  the  first,  second,  and  third  assignmenti 
of  error  question  the  sufficiency  at  the  evi- 
dence to  support  the  verdict  of  the  Jurj  and 
the  Judgment  rendered  there<m,  they  may 
be  considered  together.  As  we  view  the  rec- 
ord, there  Is  no  substantial  conflict  in  the 
evidence  of  the  respective  parties  on  the 
merits  oa  any  material  point  Both  parties 
concede  that  the  Injury  occurred  substan- 
tially as  herelnbefbre  set  out,  and  It  Is  not 
seriously  questioned  that  these  facts,  stand- 
ing alone,  malce  a  case  wbldi  ratltlm  the 
plaintiff  to  recover.  Without  contradicting 
the  evidence  adduced  by  the  plaintiff,  the 
defendant  relies  for  a  defense  upon  certain 
evidence  Introduced  on  its  behalf,  wblcb  it 
says  con<dusiveIy  shows  that  the  Injury  was 
the  result  of  an  unavoidable  aoddait.  This 
defoislve  evidence,  which  for  the  purpose  of 
the  qnestim  now  under  cooperation  we  will 
assume  was  uncontradicted,  is  summarized 
from  the  testimony  of  the  engineer  in  charge 
of  the  passenger  train,  and  shows  substan- 
tially the  following  state  of  &ct8 : 

The  engines  testified  that  when  his  train 
was  within  about  a  half  mile  of  the  Katy 
crossing  he  heard  an  unusual  noise  some- 
where about  his  engine,  and  Immediately 
shut  off  the  steam ;  that  almost  immediately 
thereaftw  he  heard  a  loud  report,  which 
proved  to  be  caused  by  the  bursting  of  tbe 
steam  pipe  which  tuns  from  the  valve  to  the 
lubricatw;  that  when  this  pli)e  brolie  the 
steam  was  thrown  against  the  window  of  the 
cab  a  foot  or  a  foot  and  a  half  from  his  face, 
and  it  struck  with  such  force  that  It  glanced 
from  the  window,  slightly  scalding  his  face, 
whereupon  he  Jumped  from  his  seat  and  ran 
to  the  gangway  to  get  some  air;  that  upon 
reaching  the  gangway  he  looked  ahead  and 
saw  the  Katy  freight  train  on  the  crossing, 
and  immediately  ran  back  to  the  cab  to  turn 
the  air  brake  valve,  which  would  stop  the 
train,  but  foimd  it  was  so  hot  he  could  not 
do  this ;  that  during  his  effort  to  find  the 
air  brake  he  saw  the  lever,  which  he  pulled 
Into  reverse,  thus  tending  to  slow  the  train 
a  little,  not  a  great  deal.  In  answer  to  the 
question,  "Could  you  have  done  anything 
else  to  have  brought  this  train  to  a  stop  than 
what  you  did?"  he  answered,  "Not  a  thing; 
nothing  I  could  do  to  atop  it."  After  throw- 
ing the  lever  into  reverse,  the  engineer  Jump- 
ed from  his  engine  and  escaped  unhurt. 

The  testimony  of  this  and  other  witness- 
es described  the  gangway,  the  engine  and 
cab,  location  of  the  whistle  and  automatic 
bell,  and  how  the  train  was  equipped  with 


air  brake,  location  of  Inbilcator  and  brake 
valve  and  tit^  functions.  Tlds  evidence 
discloses  that  the  air  brake  valve  was  right 
In  front  of  where  the  raglneer  was  sitting 
when  the  exidoslon  occurred;  that  his  knee 
was  right  against  the  brake  valve  on  this 
engine  and  a  llttie  h^6r  than  his  knee; 
that  the  brake  valve  has  a  little  handle,  and 
to  put  on  air  you  Just  move  it  around ;  that 
It  Is  easy  to  turn ;  that  the  engineer  had  been 
running  the  same  train  for  16  years,  and 
had  turned  the  air  brake  valve  so  often  tiiat 
It  had  become  second  nature  to  him. 

The  following  questions  and  answers  form 
part  of  the  cross-oamination  of  the  engineer 
and  give  his  explanation  why  he  did  not 
turn  the  air  brake  valve  before  leaving  the 
cab  immediately  upon  hearing  the  explosl<m: 

"Q.  Oh,  after  the  pipe  bursted,  you  reached 
up  and  shut  off  th«  throttle?  A.  I  just  shut 
the  throttle  and  jumped  off  the  seat  box. 

"Q.  Why  didn't  yeu  scoot  your  hand  out 
there  and  shut  off  the  air?  A.  I  don't  know 
Yihf  I  didn't  do  that,  I  thought  of  setting  out 
of  there  like  any  otiier  man  would  do  If  hot 
steam  would  strike  yon  in  the  face. 

"Q.  You  did  think  of  the  throttle,  you  say? 
A.  Well,  that  is  natural  for  a  man  to  shut  the 
throttle  off;  a  man  would  shut  the  throttle  off 
if  he  got  a  bullet  in  bis  head. 

"Q.  He  would  also  shut  off  the  air  too?  A. 
Maybe  be  would,  and  maybe  he  wouldn't;  I 
didn't  at  this  time." 

The  engineer  also  testifled  as  foUowB: 

"Q.  Where  did  yon  e^ect  that  train  to  stop? 

A-  Where? 

**Q.  Where  did  yon  expect  it  to  stop?  A. 
Where  did  I  expect  it  to  stop? 

"Q.  Where  did  yon  expect  that  train  to  stop 
when  you  turned  It  loose  full  of  passengers? 
A.  I  didn't  have  any  expectancy  about  it. 

"Q.  And  you  just  turned  that  train  loose  in 
the  city  of  Yioita,  loaded  with  passengers? 
Juat  let  it  go  through  town  wild,  did  you?  A. 
That  is  wbat  I  done;  I  couldn't  do  anything 
else." 

Clearly  this  defensive  evid^oe,  conced- 
ing that  It  was  undisputed,  did  nothing  more 
than  Join  an  Issue  of  fact  for  the  Jury  on 
the  question  of  negligence.  The  act  of  neg< 
ligence  complained  of  as  we  have  seen  was 
the  failure  of  the  engineer  to  stop  his  train 
in  time  to  avoid  the  injury.  It  is  conceded 
that  the  engineer  did  not  stop  his  train,  as 
ordinarily  it  would  have  been  his  duty  to  do, 
before  reaching  the  crossing.  But  counsel 
say  the  uncontradicted  testimony  of  the  en- 
gineer conclusively  shows  that  he  did  every- 
thing to  avert  the  collision  that  could  be  ex- 
pected of  a  reasonably  prudent  man  placed 
In  his  circumstances.  The  engineer,  very 
likely,  thought  he  did  everything  he  could 
to  stop  his  train,  as  he  testified  in  jseveral 
Instances  that  "I  couldn't  do  anything  else," 
but  this  was  merely  a  conclusion-  of  fact, 
and  the  Jury,  after  hearing  all  the  evidence, 
drew  a  different  conclusion  of  fact  In  our 
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Judgment  the  conclnslon  readied  by  the  Jury 
Is  amply  supported  by  tbe  evidence.  While 
we  do  not  feel  disposed  unduly  to  criticize 
the  action  of  the  engineer  in  tbe  difflcalt 
situation  that  confronted  him,  we  cannot 
help  feeling  that  he  did  not  sustain  the  best 
traditions  of  his  trade  or  craft.  We  cannot 
conceive  of  a  situation  more  fraught  with 
serious  consequences  to  life  and  limb  than 
turning  a  heavily  laden  passenger  train 
loose  to  run  wild  through  a  populous  city 
In  close  proximity  to  another  railroad  cross- 
ing, which  the  engineer  knew  he  was  ap- 
proaching. While  we  are  not  called  upon  to 
say  whether  or  not  the  engineer  acted  as  an 
ordinarily  prudent  man  would  act  In  the 
same  situation,  that  being  a  question  of  fact 
for  the  jury,  we  have  no  hesitation  In  saying 
that  we  cannot  suppress  a  feeling  of  disap- 
pointment. After  bearing  the  engineer's  tes- 
timony, the  jury,  correctly  we  thlnli,  reached 
the  conclusion  that  an  ordinarily  prudent 
engineer  would  have  turned  the  brake  valve 
before  leaving  tbe  cab,  which  It  was  shown 
would  have  stopped  the  train  and  entailed 
no  additional  risk  to  the  engineer.  We  are 
unable  to  understand  why  the  engineer  did 
not  do  this,  unless  he  imconsciously  furnish- 
es an  explanation  in  bis  answer  to  the  fore- 
going questions.  When  asked,  "Why  didn't 
you  scoot  your  hand  out  there  and  shut- off 
the  air?"  he  answered,  "I  don't  know  why  I 
didn't  do  that;  I  thought  of  getting  out  of 
there  like  any  other  man  would  have  if  hot 
steam  would  strike  you  in  the  face."  This 
Is  the  point,  no  doubt,  where  the  Jury  and 
the  witness  draw  dliferent  conclusions  of 
fact  from  practically  the  same  testimony. 
It  probably  appeared  to  the  jury  that  tbe 
engineer  was  thinking  too  much  of  his  own 
safety  and  not  enough  of  the  safety  of  oth- 
ers Intrusted  to  bis  care,  or  who  were  like- 
ly to  be  killed  or  injured  by  his  conduct 
The  engineer  said,  "I  thought  of  getting  out 
of  there,"  and  concludes  that  this  was  "like 
any  other  man  would  do  if  hot  steam  would 
strike  you  In  the  face."  The  Jury  probably 
concluded  that  an  ordinarily  prudent  engi- 
neer would  have  thought  of  the  terrible  con- 
sequences to  others,  and  turned  on  the  air, 
which  was  right  at  hand.  This  would  have 
taken  but  tbe  fraction  of  a  second,  and  It 
seems  to  ns  that  It  would  have  been  the  nat- 
ural and  ordinary  thing  to  do.  The  engi- 
neer testlfled  that  It  was  natural  for  an  engi- 
neer to  shut  off  tbe  steam,  as  be  did,  but 
when  confronted  with  the  qnestlon,  "He 
would  also  shut  oft  tbe  air,"  he  answered, 
"Mayt)e  he  would,  and  maybe  be  wouldn't; 
I  didn't  this  time."  The  Jury  definitely  an- 
swered the  question  in  the  afilrmatire.  In 
this  state  of  tbe  record  we  are  convinced  that 
the  assignments  of  error  now  under  consid- 
eration ax^  without  merit. 

[1]  It  it  well  settled  in  this  jurisdiction 
that— 


"Where,  from  tbe  facts  shown  by  the  evi- 
dence, althongb  undisputed,  reasooable  men 
might  draw  different  conda^ns  respeetiof  the 
queitlon  of  negligence,  sudi  qnestimi  ia  pnqi- 
eriy  for  tbe  jury.  It  is  only  where  the  facts 
are  such  that  all  reasonable  men  must  draw 
the  same  coDcIueion  from  them  that  tbe  guea- 
tioD  of  negligence  is  ever  coosidered  as  one  of 
law  for  tbe  courts."  Sans  Bois  Coal  Co.  T. 
Janeway.  22  OU.  425.  99  Pac.  153. 

In  the  assignments  of  error  qnesttonlng 
the  action  of  the  court  In  giving  a,nd  refua- 
Ing  to  give  certain  Instructions,  It  Is  suffi- 
cient to  say  that  we  have  examined  the  rec- 
ord carefully,  and  are  of  tbe  opinion  that 
tbe  Instructions  given  by  the  court  fairly 
cover  the  issues  of  law  joined  by  the  plead- 
ings and  tbe  evidence,  and  were  substantial- 
ly correct 

This  record,  stripped  of  its  impedimenta, 
presents  a  case  of  no  great  difficulty.  The 
defendant  does  not  seriously  question  tbe 
material  evidence  of  the  plaintiff  tending  to 
show  bow  the  Injury  occurred;  and,  while 
the  plaintiff  does  seriously  question  tbe  de- 
fensive evidence  of  tbe  engineer,  we  may  as- 
sume that  it  was  uncontradicted  for  the  pur- 
pose of  this  discussion.  This  evidence  pre- 
sents this  Issue  of  fact:  Did  tbe  engineer 
exercise  such  care  In  the  drcumstanees  as 
an  ordinarily  prudent  engineer  would  ex- 
ercise to  avoid  the  injury?  This,  as  we  have 
,  soen,  was  a  question  of  fact  for  the  jury, 
which  they  answered  in  favor  of  the  plain- 
tiff. There  being  evidence  reasonably  tend- 
ing to  support  the  conclusion  of  fact  reached 
by  the  jury,  we  are  not  at  liberty  to  disturb 
it  on  appeal. 

[2]  It  is  also  well  settled  that  where,  as 
In  the  case  at  bar.  the  question  whether  the 
Injured  person  was  a  trespasser  or  a  licensee 
was  properly  submitted  to  the  jury  on  con- 
flicting evidence  imder  instructions  which 
correctly  stated  tbe  law,  the  verdict  of  the 
jury  and  the  judgment  rendered  thereon  will 
not  l>e  disturbed  on  appeal.  Uttlejohn  v. 
Midland  Valley  Ry.  Co.,  47  Okl.  204, 148  Pac. 
120:  New  York  Plate  Glass  Co.  v.  Katz.  51 
Okl.  713,  162  Pac.  353:  C,  R.  I.  &  P.  Ry. 
Co.  V.  Felder,  56  Ukl.  220.  155  Pac.  529;  M., 
K.  &  T.  Ry.  Co.  y.  Wolf,  78  Okl.  195, 184  Pac. 
765;  C,  R.  I.  *  P.  Ry.  Ca  t.  Schands,  6T 
Okl.  688,  157  Pac.  349. 

[3]  On  tbe  last  assignments  of  error  It  ap- 
pears that,  while  it  Is  quite  true  that  the 
defendant  set  up  the  defense  of  contributory 
n^ligence  in  Its  answer,  this  defense  seems 
to  bare  been  abandoned  on  tbe  trial  of  the 
cause,  as  there  was  no  evidence  offered  tend- 
ing to  establish  It.  In  these  circumstances 
the  failure  to  Instruct  tbe  jury  on  the  ques- 
tion of  contributory  negligence  was  not  re- 
versible error.  In  thi^  Jurisdiction  It  Is  not 
every  error  of  this  class  that  will  justify  a 
reversal  of  the  judgment  of  the  trial  court 
Section  600S.  R.  L.  1910,  provides  as  follows: 
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'Vo  Jodgment  ihall  be  set  aaide  or  new  trial 
granted  bj  any  appellate  coart  of  tUi  state  Id 
any  case,  dvil  or  criminal,  od  the  ground  of 
nisdireGtion  of  the  jury  or  the  improper  ad- 
mifldon  or  rejection  of  evidence,  or  as  to  error 
In  anjr  mattar  of  pleading  or  procedure,  un- 
less, ia  the  opinion  of  the  court  to  vhich  ap- 
plkati(ni  is  made,  after  an  examination  of  the 
entire  record,  it  appears  that  the  error  com- 
plained of  baa  probably  resulted  in  a  mtscar- 
ritge  of  jastice,  or  constitutes  a  substantial 
lic^tlon  of  a  eonatitational  or  statutorr  right" 

After  a  careful  uamlnatlon  of  file  en- 
tlTe  record  we  are  convinced,  that  on  Qie 
merits  the  evidence  reasonablr  tends  to  sdxk 
port  tiie  Judgment,  and  tbat  none  of  tbe  w> 
Tors  complained  of  b^on^g  to  thie  class 
DOitiODed  In  section  6006  liave  resulted  In  a 
ndscarriage  of  Justice  or  constitnte  a  snb- 
stantlal  violation  of  any  constitntiooal  or 
atatatory  rig^it 

For  tbe  reasons  stated,  tbe  Jnd^nent  <tf 
the  trial  court  is  afflrmed. 

HABHISON,  a  X.  and  JOHNSON.  MILL- 
EB,  and  KENNAHER,  JJ^  concor. 


8T.  LOUIS-SAN  FRANCISCO  RY.  CO.  v. 
DONAHOO  at  al.    (No.  1 1058.) 

(Bi^reme  Court  of  Oklahoma.   April  19,  1921. 
Rehearing  Denied  May  17.  1921.) 

(Syttahua  6fi  the  Court.} 

1.  Rdlriads  «sM00(2)— Neillfleaee  as  to  per* 
saas  Bsisg  yards  as  pathway  qMestlos  for 
Jiry. 

Where  a  railway  company  has  permitted  or 
acqoiesccd  in  allowing  the  public  to  use  its  right 
of  way  and  yards  as  a  footpath  or  passageway 
at  all  times  of  the  day  and  night,  and  its 
agents,  servants,  and  employees  knowing  of 
sneh  use,  said  railway  company  is  bound  to  ez- 
srrise  such  degree  of  care  in  switching  its  cars 
In  said  yarda  that  would  be  commenaurate  with 
the  dai^er  to  whi<A  persons  would  ba  ezposed 
who  might  be  using  its  yards  as  a  pathway,  and 
whose  preaence  might  reasonably  be  anticipat- 
ed, considering  the  namber  of  persons  travel- 
ing through  the  yards.  Whether  or  not  that 
bat  been  done  is  a  queation  to  be  submitted  to 
the  jary  under  proper  instructions. 

2.  Railroads  «s»358(l)— Roasosalils  ears  re- 
quired as  to  persons  nsisg  yards  snder  li- 

sense. 

It  requires  a  more  determined  effort  on  tbe 
part  of  a  railway  company  to  stop  th^  public 
from  using  Ita  right  of  way  and  yards  as  a 
footpath  or  passageway,  where  such  use  has 
been  continued  for  a  long  period  of  time  and 
by  a  Urge  number  of  people,  than  it  requires 
to  prevent  ita  use  in  the  first  infitance.  Where 
there  has  existed  a  license,  either  express  or 
implied,  to  use  the  right  of  way  and  yards  of 
tbe  railway  company  by  the  public  as  a  foot- 
path, and  this  has  continued  for  a  long  period 


of  time,  and  ia  known  to  the  agents,  servants 
and  employees  of  such  railway  company,  the 
company  is  bound  to  use  reasonable  care'  to 
avoid  injury  to  those  persons  whose  presence 
there  it  may  reasonably  anticipate. 

3.  Death   «=>95( I)— Children's    measure  of 
damages  same  as  wife. 

Under  sections  5281  and  6282  of  the  Re- 
vised Laws  of  1910,  the  children  of  the  de- 
ceased, where  the  wife  of  the  deceased  was 
dead  at  the  time  ot  briiq^g  the  action,  may 
maintain  an  action  'in  their  own  name,  or  by 
their  guardian  or  next  friend,  for  the  wrong- 
ful deatii  of  their  father,  and  the  measure  of 
damages  would  be  the  same  as  though  the  ac- 
tion was  brought  by  the  administrator  of  the 
estate  or  the  widow  of  the  deceased. 

4.  Appeal  and  error  «=3|002— Vardiet  for 
wrasgfnl  death  llsal. 

Where  there  are  no  eyewitnesses  to  the 
accident,  but  the  undisputed  evidence  shows 
tbat  freight  cars  being  operated  and  moved  by 
the  railway  company  ran  over  the  deceased 
and  caused  his  death,  the  railway  company  may 
present  to  the  jury  its  theory  of  how  the  ac- 
cident occurred,  but  tbe  plaintiff  in  the  action 
has  the  aame  right  to  present  to  the  Jury  his 
theory  of  Oie  accident.  Where  each  one  of  tbe 
theories  so  advanced  are  not  so  absurd  or  un- 
reasonable as  to  make  them  almost  Impoasible, 
the  Jury  are  at  liberty  to  adopt  whichever  the- 
ory seems  to  them  to  be  most  reasonable  un- 
der tbe  evidence,  and  the  railway  company  i» 
not  entitled  to  have  this  court  adopt  its  the- 
ory and  exclude  the  other.  Tbe  jury,  by  re- 
turning a  verdict  for  the  plaintiffs  in  the  court 
below,  evidenUy  adopted  their  theory.  Thai 
theory  not  being  unreasonable  under  the  evi- 
dence, and  the  verdict  being  supported  by  the 
evidence.  It  will  not  be  disturbed  on  appeal. 

5.  Rales  of  court  amended. 

Section  S254,  Revised  Laws  1910,  as  amend- 
ed by  chapter  249,  Sees.  Lawa  1915,  provides 
that  when  a  supersedeas  bond  bas  been  given 
to  stay  execution  pending  an  appeal  to  this 
court,  and  tbe  Judgment  is  affirmed,  judgment 
shall  at  the  same  time  be  entered  against  the 
sureties  on  such  undertaking.  For  the  pur- 
pose of  carrying  into  effect  said  statute,  this 
Court  has  amended  rule  No.  11  to  read  as  fol- 
lows: 

(a)  Where  the  original  supersedeas  bond 
or  a  certified  copy  thereof  is  included  in  the 
case-made  or  transcript  of  the  record  and  that 
fact  is  called  to  the  attention  of  tbe  court  in 
the  briefs  of  counsel  for  defendants  in  error, 
this  court  will,  in  all  proper  cases,  where  de- 
fendant in  error  is  entitied  thereto,  render 
judgment-  thereon  at  the  same  time  Judgment 
is  rendered  in  tbe  cause. 

(b)  If  the  original  supersedeas, bond  or  cer- 
tified copy  is  not  included  in  tbe  case-made  or 
transcript  of  the  record  or  if  so  included  and 
not  called  to  tbe  court's  attention  in  the  brief, 
the  defendant  in  error,  or  the  party  entitied 
thereto,  may  after  the  opinion  of  the  court  is 
filed,  and  prior  to  the  ti'me  of  issuing  tbe  man- 
date, file  with  the  clerk  of  the  court,  a  motion 
for  judgment  on  the  supersedeas  bond  and  at- 
tach to  said  motion  a  certified  copy  of  tbe  sup- 
eraedeas  bond,  if  a  copy  has  not  been  included 


ssVtor  other 
196P.-6 


sea  same  toDle  and  KBT-NUMBBB  la  aU  Ker-Nnmbtrsd  Dlsests  and  Indsxas 


Digitized  by  Google 


82 


198  PAOiriG 


BEPORXEB 


(Old. 


in  the  casc-nade  or  transcript,  and  tUt  court 
will  In  all  proper  caaes  wbere  the  party  apply- 
ing la  entitled  thereto,  enter  an  order  render- 
ing judgment  on  said  bond. 

(c)  No  motion  will  be  entertained  by  this 
court  to  enter  judgment  upon  a  supereedeae 
bond  unless  the  same  Is  filed  with  the  clerk  of 
this  court  prior  to  the  issuing  of  the  mandate. 

6.  Appeal  and  error  «=>I236— Supreme  Court 
may  render  Judgment  on  supersedeas  taond. 

In  this  appeal  the  case-made  contained  a 
copy  ot  the  supersedeas  bond.  The  defendants 
in  error  called  this  to  the  court's  attention  in 
their  brief  and  asked  that  judgment  be  ren- 
dered against  the  sureties  on  said  bond.  The 
judgment  of  the  trial  coort  havuig  been  af- 
firmed, this  court  will  render  judgment  on  the 
supersedeas  bond  under  rule  No.  11. 

Appeal  from  District  Court,  Hughes  Coun- 
ty;  E.  F.  Lester,  Judge. 

Actl<ni  by  Boy  Donahoo  and  others,  by 
their  guardian  and  next  frioid,  UL  C  Borrell, 
against  the  St  Louls-San  Francisco  Ballway 
Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.  Affirmed. 

W.  F.  ITvans,  of  St  Louis,  Mo.,  and  Klein- 
schmtdt  &  Grant  and  Herman  S.  Davis,  all  of 
Oklahoma  City,  for  plaintiff  in  error. 

W.  T.  Banks,  of  Okemah,  and  J.  L.  Skinner 
and  W.  B.  Toney,  both  of  Holdenvllle,  for  de- 
fendants In  error. 

MILLED,  J.  This  action  was  commenced 
In  the  district  court  of  Hughes  county  by 
Boy  Dmahoo,  Forest  Donahoo,  Caiitss  Dtm- 
ahoo,  Vera  Donahoo,  and  Albert  Donahoo,  by 
their  guardian  and  next  friend,  M.  O.  Bqr- 
rell.  defendants  in  eiror.  against  the  St 
Louls-San  Francisco  Railway  Ctunpany,  a 
cbrporatlon,  to  veaover  damages  for  the 
death  of  J.  A.  Donahoo,  who  was  killed  In 
the  yards  of  the  defendant  company  at 
Hoiryetta  on  March  26,  1917.  The  wife  of 
J.  A.  Donahoo,  deceased,  died  subsequent  to 
the  death  of  her  husband,  and  before  this 
action  was  commenced,  the  above-named 
plaintiffs  being  the  minor  children  of  de- 
ceased, J.  A.  Donahoo,  and  bis  only  surviving 
heirs  at  law.  The  case  was  tried  before  a 
Jury,  which  resulted  In  a  verdict  and  judg- 
ment  In  favor  of  plaintiffs  for  $10,000,  to  re- 
verse whidi  defoidant  appeals  to  this  court, 
and  appears  here  as  plaintiff  in  error.  The 
plaintiff  in  error  contends  that  the  negligence 
of  the  deceased  directly  and  prozimutely  con- 
tributed to  his  death ;  that  he  was  trespass- 
ing upon  the  property  of  said  defendant  at  a 
place  where  he  had  no  right  to  be  at  the  time 
he  met  his  death.  While  the  plaintiff  In  er- 
ror admitted  its  yards  had  been  used,  both 
day  and  night  for  many  years,  as  a  passage- 
way or  footpath  by  people  going  to  and  from 
the  northeast  part  of  town  to  the  main  part 
of  town,  yet  It  claims  that  it  had  protested 
against  this  use,  and  therefore  is  not  liable 
tn  this  action. 


The  plaintiff  in  error  assigns  a  large  nnm 
ber  of  errors;  then  In  its  brief  and  argu- 
ment discusses  two  propositions: 

-  First  Brror  of  the  court  in  overrulii^  the 
motion  of  defendant  for  a  directed  verdict 

Second.  Brror  of  the  court  in  ^vlng  certain 
instmctioni  to  the  Jury. 

In  considering  the  errors  discussed,  it  will 
be  necessary  to  review  the  testimony. 

J.  A.  Donahoo  was  a  strong,  able-bodied 
man  of  approximately  40  years  of  age  at  the 
time  of  his  death.  He  was  a  skilled  work- 
man., and  engaged  In  operating  machinery  In 
a  coal  mine  at  Henryetta.  His  average  earn- 
ing capacity  was  approximately  |200  per 
month.  On  the  night  of  March  2S,  1917,  be- 
tween 8  and  9  o'clock,  he  was  crossing  the 
yards  ot  the  defendant  cmnpany  In  going 
from  the  main  part  of  the  dty  of  Heniyetta 
to  his  home  in  the  nordieaat  part  of  town. 
While  he  was  crossing  dieae  ^irds  a  swltdi- 
ing  crew,  In  making  what  Is  known  as  a 
"flying  switch,"  kicked  a  string  of  16  freight 
cars  down  the  track;  there  was  no  llfl^t  or 
person  on  the  rear  car  of  this  string  to  give 
any  warning.  Some  of  these  cars  In  ttie  mid- 
dle of  the  string  ran  over  deceased,  and 
caused  his  death.  Tbla  was  revealed  by  an 
examination  of  the  car  wheels. 

Mrs.  Jewell  testified  ttie  yards  and  the  por- 
tion (rf.tbe  railway  track  whwe  deceased 
was  killed  wwe  hi  plain  view  of  her  house. 
She  had  lived  there  5  years,  and  at  least 
two-thirds  of  the  public  traveled  throng 
these  yards.  She  always  w^t  through  there 
once  a  day,  and  scMnetlmes  more,  In  going  to 
town  to  get  her  daughter,  who  worked  at  the 
ttiepbone  office.  Sometimes  it  was  between 
9  o'clock  and  mldn^ht  that  she  would  be  re- 
quired to  go  wlQi  her  daughter  bade  and 
forth  to  her  work.  She  had  never  been  warn- 
ed by  any  employees  or  oS&ceta  of  the  rail- 
way company  to  keep  off  of  the  tracks  or  out 
of  the  jwrds.  She  had  not  seen  any  sign 
posted  by  the  railway  company,  warning  the 
public  that  the  yards  were  private  property 
and  for  people  to  keep  off.  The  road  or  path 
used  by  the  public  was  made  cinders  and 
chat  This  path  was  also  used  by  the  em- 
ployees of  the  railway  company  when  doing 
their  switching  In  the  yards. 

W.  F.  Staggs  testified  he  had  lived  in 
Henryetta  since  1912,  and  during  all  of  that 
time  the  railway  right  of  way  and  yards  of 
the  defendant  was  being  used  by  the  public 
in  going  to  and  coming  from  their  homes. 
He  had  so  used  the  ri^t  of  way  and  yards 
where  deceased  was  killed. 

Max  Eldser  testified  he  was  the  freight 
conductor  in  charge  of  the  switching  at  the 
time  deceased  was  killed,  whldi  was  between 
8:30  and  9  o'clock  at  night  His  crew  was 
engaged  In  switching  cars,  and  had  lAoved  or 
kicked  a  string  of  16  cars  down  the  track. 
They  did  not  have  any  lockout  or  brakeman 
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«  the  bead  end,  and  the  tm]y  noise  Uie  cars 
ysmli  make  would  be  the  dick  of  the  wheels 
over  the  Joints  of  the  rails.  He  further  tes- 
tified about  some  dgns  whl^  said,  "Private 
pn^ty ;  keep  off/'  One  was  at  the  north 
end  of  the  ^rds,  and  another  at  the  Saddle 
Bo<&  Restaurant.  Thai  In  response  to  a 
question  as  to  how  for  these  s^ns  were  from 
where  deceased  was  killed,  he  answered: 

"Well,  one  at  &»  south  end  of  the  yards 
and  one  at  tlie  Saddle  Rock  Restanrant,  I 
vonld  saj  about  two  blocks  sonth  of  where  I 
found  the  body.  One  hung  up  north  of  Bar- 
TCT  street,  about  four  or  five  blocks,  north  end 
of  the  yards." 

M.  C.  Burrell  testified  that  the  right  of 
way  and  the  yards  of  the  railway  company 
in  and  about  where  deceased  was  killed  bad 
been  used,  and  was  nsed,  by  pedestrians  in 
going  to  and  coming  frcmi  their  homes.  It 
was  the  usual  and  general  route  traveled  by 
people  Uring  In  that  part  of  the  city.  Be 
farther  testified  as  to  the  ages  of  tbe  chil- 
dren of  deceased  at  the  time  of  the  accident: 
Boy  Dona  boo  was  nineteen  years  old ;  Forest 
Donahoo  was  13;  Carllss  Donaboo  was  10; 
Vera  Donahoo  was  8;  Albert  Donahoo  was  5 
years  old. 

B.  F.  Wise  testified  he  had  charge  of  the 
Henryetta  Coal  Mining  Company,  and  de- 
censed  worked  at  his  mine  prior  to  tbe  time 
of  bis  death.  That  deceased  worked  regnlar- 
ly,  and  was  a  skillful  workman,  runnlpg  an 
electric  cutting  machine.  Tbe  books  showed 
deceased  had  drawn  as  his  salary  or  wages 
for  the  month  of  February,  preceding  his 
death,  $192.50  and  for  March,  $214.15. 

S.  A.  Brooks  testified  he  was  station  agent 
of  the  railway  company  at  Henryetta,  and 
bad  lived  there  since  December,.  1912.  He 
had  notified  people  not  to  trespass  on  the 
yards  of  the  defendant,  and  had  c<Hnplalned 
to  the  mayor  and  police.  The  dty  officials  of 
Henryetta  had  extmded  tbe  corporate  limits 
of  tbe  dty  so  as  to  Include  the  switching 
yards  of  tbe  defendant.  A  man  had  been  sent 
from  Sapulpa  to  lecture  at  the  scboolbouse 
in  Henryetta  on  the  danger  of  going  through 
the  yards  where  the  trains  are  switching,  and 
he  lUstrlbuted  a  large  amount  of  literature  in 
regard  to  It  at  the  scboolbouse  among  the 
children,  and  left  some  at  the  station.  A 
policeman  had  been  down  there  a  few  times, 
gone  through  tbe  yards  and  warned  tbe  peo- 
ple out.  but  the  pe<H>le  paid  no  attention  ei- 
ther to  the  warning  of  the  policeman  or  to 
the  warnings  of  the  witness.  He  testified 
about  some  signboards,  but  made  the  follow- 
ing admissions  on  cross-examination: 

"Q.  Now  where  are  theae  signboards  you 
talked  about?  A.  One  oa  Henry  street,  one 
some  further  down,  aod  one  that  did  set  right 
where  the  freightbouse,  set  there  right  where 
yoa  go  into  the  yard,  but  in  moving  the  freight- 
bouae,  moving  it  in  March,  that  was  torn  down. 
That  sign  bad  to  be  taken  down. 

"Q.  Now  ian't  it  a  fact  that  down  here  Di- 


vision street  is  the  one  that  crosses  just  north 
of  the  depot,  isn't  it?    A.  No,  sir. 

"Q.  What  street  is  that?    A.  Trudgeon. 

"Q.  Trudgeon?  Well,  Trudgeon;  that  crosses 
just  north  of  the  passenger  depot?   A.  Yes.  sir. 

"Q.  And  Main  street  crosees  just  south  of 
the  passenger  depot?  A.  Yes,  ur. 

*'Q.  Sign  there  just  south  of  the  passenger 
depot?   A.  Yes,  rir. 

"Q.  Railroad  crossing?  Gross  board?  A. 
Tes,  sir. 

"Q.  Railroad  board  up,  'Safety  First,'  down 
there?    A.  Yes,  sir. 

*'Q.  And  that  is  all?  A.  That  is  probabl;  all 
on  the  new  one,  but  the  old  signboard  stood 
there  before;  stood  right  here  where  this  wa- 
ter tank  was. 

"Q.  How  long  has  this  signboard  I  am  speak- 
ing of  been  there,  on  Main  street?  A.  So  far 
as  I  know,  been  there  always. 

"Q.  Since  1912;  since  yon  have  been  there? 
A.  Yes,  sir. 

"Q.  Isn't  it  a  fact  that  there  is  another  sign- 
board away  up  here  where  Henry  street  cross- 
es the  railroad  track,  and  doesn't  that  sign- 
board—it  has  an  arm  tlus  way  says  'Railroad 
Crossing,'  and  on  the  cross  it  says  'Safety 
First*?  A.  Yes,  sir;  one  up  there*  and  one 
there. 

"Q.  And  tihat  is  aU  It  says?  A.  And  one  on 

Trudgeon. 

"Q.  And  that  all  it  aays?  Now,  where  is 
that  on  Trudgeon?   A.  Right  on  tbe  track. 

"Q.  And  that  has  a  cross-arm  this  way,  has 
it?   A.  Yes.  sir. 

"Q.  And  it  has  a  p<nnt  of  the  cross  says 
'Safety  First'?   A.  Yes,  sir. 

"Q.  And  that  is  all?   A.  Yea,  sir. 

"Q.  Now  ian't  it  a  fact  that  there  is  not  a 
single,  solitary  thing  on  the  track  anjrwhere 
that  says,  'Private  property;  keep  oflT?  A. 
I  am  not  sure  about  this  one  down  there,  but 
I  am  almost  positive  that  the  signboard  there, 
like  that  one  set  along  down  there,  is  not  like 
1  told  you  the  one  set  up  there  before  we  mov- 
ed tbe  freightbouse  did  set  to  start  with,  but 
when  we  moved  tbe  freigbthouse  that  was  tak- 
en down,  and  moved  the  freigbtbouae  in  March. 

"Q.  This  last  March?  A.  No,  sir;  Mardi, 
1917. 

"Q.  The  same  month  Donaboo  was  killed? 
A.  Yes,  rir.  •  •  •  A.  And  they  bad  an  old 
sign  right  south  of  tbe  old  water  tank  there, 
said  'Private  Property'. 

"Q.  That  ia  not  there  now?  A.  No,  sir; 
that  is  not  there  now. 

"Q.  Isn't  a  fsct  that  that  one  by  the  freight- 
house  was  the  only  one  there  in  1917,  March 
25th?  A.  That  one  there  is  only  one  had 
south  end  of  the  yard  at  that  time. 

"Q.  And  that  was  sitting  west  of  the  freight- 
house?  A.  No,  sir;  aittiog  north  of  the  freight- 
house,  where  the  freighthonse  stands  now. 

"Q.  You  haven't  succeeded,  then,  in  keeping 
people  from  using  that  as  a  pasaway?  A.  Not 
all  of  thenu 

"Q.  Isn't  it  a  fact  that  the  only  onetf  that 
you  have  succeeded  in  keeping  from  using  it 
as  a  passway  are  those  that  are  killed?  A. 
No,  sir;  some  them  have  moved  away  from 
town, 

"Q.  Moved  away  from  town?   A.  Yes,  air." 

W.  R.  Grace  testified  he  lived  in  Henry- 
etta from  1912  to  1918.    He  was  yardmas- 
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ter  of  the  railway  company  at  the  time 
of  the  death  of  J.  A.  Douahoo.  During  the 
time  he  waa  yardmaster  the  people  continued 
to  use  the  yards  as  a  thoroughfare  for  pedes- 
trians ;  he  spoke  to  some  about  their  using  It, 
and  complained  to  the  chief  of  police.  Some 
of  the  pedestrians  resented  his  interference 
with  their  passing  through  the  yards,  but 
they  did  not  discontinue  the  practice. 

Tom  Tate  testified  be  was  a  policeman  In 
Henryetta  in  March,  1917.  He  assumed  his 
duties  as  policeman  about  10  days  befo^re  the 
accident.  He  had  warned  people  against  go- 
ing through  the  yards.  He  saw  deceased  on 
the  night  of  March  25,  1917,  before  he  was 
killed.  That  deceased  was  pretty  drdnlc; 
had  been  drinking;  be  conld  smell  it  on  bis 
breath,  and  he  was  staggering  around.  Aft- 
er relating  his  story,  be  was  asked  these 
questions  by  the  court: 

"Q.  What  time  was  it?  A.  Between  11  and 
12,  as  well  as  I  remember,  at  night. 

*'Q.  Was  that  on  the  same  night  that  yon 
learned  later  that  he  liad  been  killed?  A.  Xes, 
sir." 

The  undisputed  evidence  of  the  railroad 
men,  who  found  the  body  and  all  others  who 
handled  the  body  that  night,  was  that  he  was 
killed  between  8:30  and  9  o'clock. 

W.  W.  Melton  testified  he  was  chief  of 
IKtlice  of  Henryetta  on  Mardi  25,  1917.  He 
had  bad  trouble  with  people  trespassing  on 
the  right  of  way,  and  had  removed  children 
from  the  right  of  way.  He  further  testified 
be  saw  J.  A.  Donahoo  oh  the  night  he  waa 
killed.  That  deceased  had  been  drinking 
and  was  drunk,  he  could  smell  Choctaw  beer 
on  him,  and  he  told  him  to  go  home.  He  saw 
him  some  time  after  that  when  he  was  dead. 
On  cross-examlnaticai  witness  Melton  teetl- 
fled  as  follows: 

"Q.  What  time  on  the  25tb  did  yon  first  see 
this  man?  A.  As  well  as  I  remember  it  was 
between  9:30  and  10  o'dock. 

"Q.  And  the  last  Ume  was  some  half  hoar 
after?  A.  Yes,  dr. 

**Q.  Before  you  saw  him  dead,  did  >oa  see 
Iiim  take  any  drink  of  any  kind?   A.  I  did  not. 

**Q.  Had  that  been  the  first  time  you  were 
ever  close  enough  to  talk  with  him?  A.  I  had 
talked  to  Urn  before,  but  did  not  know  him. 
Did  not  know  bis  name  was  Donahoo,  but  kqew 
his  face. 

"Q.  How  long  have  yon  known  that  traQ  up 
there  tlurough  the  yards?  A.  Do  you  mean  the 
tracks? 

.    **Q.  Yea.   A.  About  5%  years. 

"Q.  Where  this  man's  body  was  laying— was 
that  on  the  left  side  of  the  main  line?  A.  As 
well  as  I  remember,  it  waa  the  main  line. 

"Q.  Now  is  it  a  fact  that  all  the  people  liv- 
ing in  the  east  and  north  part  of  town  coming 
down  to  the  foot  of  Main  street  if  tbey  don't 
come  through  that  yard?    A.  Yes;  tbey  do. 

"Q.  How  long  have  the  people  been  using 
that  right  of  way  for  a  foo^atb  from  the 
northeast  part  of  town?  -  A.  Very  nearly  since 
I  knew  anything  about  the  town.  When  I  Srst 


knew  anything  ebont  the  town,  there  were  not 
many  people  who  came  that  way." 

The  plalntiCf  In  error  contends  that  tmder 
this  evidence  the  court  should  have  Instract- 
ed  the  Jury  to  return  a  verdict  in  Ulyot  of 
plaintifT  in  error,  defendant  below.  We  do 
not  agree  with  this  contention.  We  think  the 
evidence  was  sufficient  to  take  the  case  to  the 
Jury.  Plaintiff  In  error  then  cites  a  nomber 
of  cases  in  support  of  Its  contentions.  We 
quote  from  plaintiffs  brief  as  follows: 

"The  first  assignment  of  error  which  we  de- 
sire to  discusa  is  the  error  of  the  court  ia 
overruling  the  motion  for  a  directed  verdict. 
The  exact  question  involved  in  this  csse.so  far 
as  we  have  been  able  to  find,  has  not  been  be- 
fore this  Gonrt  for  determination,  niere  are 
certain  elements  involved  In  tiiis  case  which 
distinguish  it  from  all  other  caseSf  heretofore 
de<:ided. 

"The  case  of  Wilhelm  t.  Missouri,  Oklahoma 
&  Gulf  Railway  Co.,  reported  in  G2  OkL  317, 
152  Pac  1088,  L.  R.  A.  1916C,  1029,  was  the 
first  case  decided  by  this  court  in  which  the 
question  of  the  du^  of  a  railroad  to  licensees 
was  considered.  This  opinion  was  written  by 
Mr.  Commissioner  Brett,  and  the  facts  briefly 
stated  are: 

"That  one  S.  T.  Wilbelm  was  run  over  hy 
cars  on  the  tracks  of  the  defendant  railway, 
and  killed,  in  the  town  of  Kenefick,  Okl.  The 
deceased  at  Ihe  time  of  his  death  wa«  walking 
along  a  side  track  on  defendant's  right  of  way 
which  bad  been  used  by  the  pablic  rince  the 
buUdiqg  of  the  railroad,  and  the  pobUe  use  bad 
been  ofim  and  notorious;  that  a  path  bad  been 
made  where  the  deceased  met  hit  death.  WbOe 
the  deceased  was  walking  between  the  rails  on 
this  particular  track,  Uie  defendaat  kicked  sev- 
en cara  onto  the  aide  trade,  which  the  deceas- 
ed was  walking  on,  which  cars  ran  over  and 
killed  the  decaaed.  The  main  point  decided  in 
the  Wilhelm  Case  is  that  when  the  right  of 
way  of  a  railroad  company  has  been  used  by 
the  public  for  a  number  of  years  as  a  pathway 
without  objection  upon  the  part  of  tiie  raQ' 
road  company,  it  then  becomes  a  question  of 
fact  as  to  whether  or  not  the  railroad  com- 
pany had  acquiesced  in  such  use.  Upon  this 
point  the  court  said:  'Besides,  it  Is  a  general 
rule  of  law  that,  where  the  facts  are  such, 
whether*  disputed  or  undisputed,  that  different 
minds  may  honestly  draw  different  conclusions 
from  them,  the  case  is  one  that  should  go  to 
a  jury.  There  was  undisputed  evidence  In  this 
case  that  this  track  had  been  used  for  a  num- 
ber of  years  by  the  public  as  a  pathway  with- 
out objection,  and  it  was  a  questicm  o{  Diet 
for  the  jury  to  determine  under  all  the  evi- 
dence whether  or  not  the  railroad  company 
had  acquiesced  in  such  use.* 

"It  would  seem  from  the  foregoing  statement 
of  the  court  that  there  was  no  contention  vpon 
the  part  of  the  defendant  that  the  officers  of 
the  KQssonri.  Oklahoma  &  Oulf  Bailwsy  Com- 
pany, had  ever  protested  against  the  use  that 
was  being  made  of  its  track  by  the  public. 
This  feature  of  the  case  dearly  diatingulebes 
the  Wilhelm  Case  from  the  case  at  bar,  and 
for  that  reason  alone  the  rule  therein  an- 
nounced is  not  controlling  in  the  instant  ease. 
Ws  do  not  feel  that  the  court  wIQ  be  Inclined 
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to  extend  tb«  rule  Bnnooneed  tn  the  WOhelm 
Case  further  than  the  facte  in  that  case  war- 
rant" 

Cotmsel  for  plaintiff  In  error  seek  to  limit 
the  scope  of  tbis  antborlty  to  the  qnestlfm  of 
whether  or  not  the  company  had  acquiesced 
la  the  use  of  Ua  railroad  tracks  f<»-  the  pub- 
lie  The  second  and  third  paragraph  of  the 
flTllabns  In  the  case  of  WUh^m  t.  Ho^  OkL 
A  O.  By.  Go^  BQpra,  was  not  quoted  by  plain- 
tlfl  In  error.  It  annoonces  this  mle: 

rrhe  rule  aa  stated  in  A.,  T.  &  S.  F.  By. 
Go.  y.  CogsweU,  23  Okl.  181,  89  Pac.  923.  20 
li.  B.  A.  (N.  &)  837,  to  the  effect  that  a  raU- 
road  company  la  liable  only  for  wiUfol  and 
wanton  injoriea  which  may  be  inflicted  upon  a 
licensee,  is  not  followed.  But  it  is  held  that, 
regardless  of  the  fact  that  the  person  injured 
was  a  bare  licensee  upon  the  track  of  the-  rail- 
road company,  the  company  is  bound  to  exer- 
cise that  degree  of  care  and  watchfulness  to 
protect  baman  life  that  is  commensurate  with 
the  probabilit?  that  persons  may  be  apon  its 
track  at  any  given  point.  And  whether  or  not 
that  has  been  done,  under  proper  instructioiis, 
is  a  question  for  the  jury. 

"Where  a  railroad  company  makes  a  flying 
switch,  in  a  vicinity  where  the  employees  know 
or  should  know  tbere  are  likely  to  be  human 
beings  upon  the  track,  with  no  brakeman  on 
the  cars  to  eootrol  them  or  to  keep  a  lookout 
for  pedestrians,  htU,  that  such  coodoct  Is  gross 
negligence." 

We  again  quote  from  the  brlM  of  plaintiff 
in  error. 

**The  next  case  in  which  this  question  was 
considered  by  this  court  is  that  of  St  Louis  & 
Ban  Vrandseo  Ballroad  Co.  t.  Hodge,  &3  Okl. 
427.  157  Pac.  00.  TUa  ophilon  was  written 
by  Judge  Sharp,  and  diadoaes  that  careful  con- 
sideration which  characterizes  all  of  his  opin- 
Jons.  Edgar  E.  Hodge  was  a  boy  12  years  of 
age,  who  resided  at  Snyder,  OU.  Near  the 
town  of  Snyder,  Ofal.,  the  defendant  maintain- 
ed and  operated  a  coal  chute  for  a  long  time 
prior  to  the  injury  austained  by  Bdgar  B. 
Hodge." 

Plaintiff  in  error  then  draws  its  own  con- 
clusions In  regard  to  the  Hodge  Case,  seeking 
to  show  that  this  decision  wns  based  upon 
the  sole  question  that  the  railroad  company 
permitted  the  use  without  objection.  We 
fully  agree  with  coimsel  that  this  opinion, 
written  by  Judge  Sharp,  discloses  that  care- 
ful consldera^ffli  which  characterizes  all  of 
Ikis  opinions.  Fnragrai^  6  and  6  of  the  syl- 
labus of  this  opinion  read: 

"That  children  on  some  occasions  had  been 
warned  not  to  take  coal  or  play  about  the 
premises  of  the  company  did  not  absolve  the 
company  from  its  duty  to  exercise  reasonable 
care  in  operating  its  trains  in  the  yards,  where 
it  was  ahown  that  the  former  custom  had  not 
been  diacontinned. 

*^e  proximate  cause  of  so  Injury  is  ordi- 
narily for  the  jury,  and  is  to  be  determined  as 
s  qaestion  of  fact,  in  Tiew  of  the  circumstanc- 
es id  fact  attendiog  IL" 


Under  this  authority  It  was  proper  to  deny 
the  motion  of  plalntlfC  In  error  for  a  directed 
verdict. 

Plaintiff  in  error  next  cites  Chicago,  B.  I. 
&  P.  By.  Co.  et  al.  v.  Austin,  63  Okl.  169, 
163  Pac  617,  L.  B.  A.  1917D,  666,  and  then 
quotes  excerpts  from  the  opinion.  The  ninth 
paragraph  of  the  syllabus  la  this  case  reada 
as  follows: 

"Nor  does  the  fact  that  the  railway  company 
had  placed  signs  along  its  right  of  way  warning 
the  public  against  trespassing  thereon  absolve 
it  from  the  duty  imposed  by  the  custom  of  the 
public  which  had  ripened  into  a  license,  where 
it  appears  that  the  custom  had  continued  un- 
abated after  the  placing  of  the  signs." 

These  are  the  only  Oklahoma  cases  cited 
by  counsel  for  plaintiff  In  error.  Cases  from 
other  states  have  beea  cited,  which  we  have 
carefully  examined,  but  we  have  Invariably 
found  distinguishing  features  In  the  case 
which  distinguish  them  from  the  case  at  bar. 
Denver  &  B.  G.  Oo.  v.  Buffehr,  30  Colo.  27, 
69  Pac.  582.  Here  the  distinguishing  feature 
Is  disclosed  In  paragraph  5  of  the  syllabus 
which  states  the  facts  as  follows: 

"Plsintiff  stepped  on  a  railroad  track  at  a 
point  600  feet  from  a  station  at  which  a  train 
was  standing,  testifyiug  that  she  looked  in  both 
directions,  but  saw  no  train,  though  the  view 
was  entirely  unobstructed.  She  walked  be- 
tween the  rails  in  the  same  direction  ia  which 
the  train  was  going,  with  an  umbrella  over  her 
ahoolder.  and  did  not  look  around  after  going 
on  the  track.  The  train  started  from  the  sta* 
tion  on  an  upgrade,  necessarily  making  D<dse. 
Hdd,  that  plaintiff  was  guilty  of  contributory 
n^igence,  as  matter  of  law." 

We  do  not  consider  tliat  any  good  pui^ 
pose  will  be  served  by  pointing  oat  the  dis- 
tinguishing features  bx  each  and  every  case 
cited  By  plaintiff  in  ernnr.  We  think  the 
opinion  written  by  Balney,  J.,  In  the  case  of 
M..  K.  &  T.  By.  Ca  T.  Wolf,  76  Okl.  195,  184 
Pac.  766,  is  decisive  of  this  question  raised 
in  the  Instant  case.  The  above  case  Is  dted 
with  approval  In  a  very  able  opinion  by  John- 
son, J.,  In  the  case  of  St  Louis  &  San  Fran- 
cisco By.  Co.  V.  Jones,  78  Okl.  204,  190  Pac. 
385,  whldi  plaintiff  in  error  evidently  over- 
looked In  preparing  Its  brief.  See  St  Louis 
&  San  Prandsco  Ry.  Co.  v.  Irene  Teel  No. 
10024,  198  Pac.  78,  not  yet  officially  reported. 

Anderson  v.  Great  Northern  B.  R.  Co.,  15 
Idaho,  513,  90  Pa&  91,  we  quote  from  the 
syllabus: 

"A  railroad  company  is  bound  to  exerdse  a 
higher  degree  of  care  and  watchfulness  for 
the  detection  of  trespassers  on  its  track  and 
the  prevention  of  injury  to  them  at  points  up- 
on its  track  where  people  may  be  expected  oo 
the  track  or  where  the  roadbed  is  used  con- 
stantly by  pedestrians,  than  It  is  required  to 
observe  with  reference  to  treapassen  generally 
or  at  other  places  and  under  different  eircnai- 
Btances." 
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Id  Palmer  t.  Oregon  Sbort  Line  B.  Co., 
34  Utah,  466,  98  Pac.  689,  16  Ann.  Cas.  229, 
we  quote  from  the  syllabus: 

"A  railway  track  need' not  be  nsed  so  exten- 
sively by  the  public  aud  for  bo  long  a  time  as 
to  establish  an  implied  license  before  the  com- 
pany may  be  required  to  keep  a  reasonable 
lookout  for  the  persona  on  the  track,  such  duty 
dependiDg  upon  the  place  and  the  surrounding 
drcumatances,  but  the  use  must  be  such  as  to 
apprise  the  company  that  the  track  is  being 
used  by  a  considerable  number  of  persona  with 
some  regularity. 

"In  an  actios  for  Injury  to  a  person  on  a 
railroad  track  at  a  point  frequently  used  by  the 
public,  where  no  implied  license  exists,  it  is  a 
jury  question  whether  the  company  baa  exer- 
cised ordinary  care.   •   •  • 

"Where,  in  an  action  against  a  railway  com- 
pany  for  injury  to  a  treapaaser  on  a  track, 
the  character  of  the  place  where  the  accident 
occurred  is  in  dispute,  or  the  evidence  is  con- 
flicting as  to  the  number  of  people  who  nsed 
the  track  and  the  character  of  the  use,  the 
company's   negligence   ia   a   Jury  queation. 

"A  railroad  company  must  use  ordinary  care 
not  to  injure  persons  on  or  near  tracks  in 
thickly  settled  parte  of  dtiea,  towns,  and  vil- 
lages, where  persona  have  free  access  to  the 
tracka,  and  at  all  other  places  where  the  pub- 
lic In  conrfderable  numbers  habitually  have 
passed  over  or  along  the  track  for  considera- 
ble time  so  at  to  impart  notice  of  their  use  of 
the  track  to  the  company,  or  where  the  com- 
pany expressly  or  impliedly  permits  sudi  paa* 
sage." 

12]  The  undisputed  evidence  shows  that  a 
large  number  of  people  bad  been  using  these 
railroad  yards  as  a  passageway;  that  this 
practice  had  continued  unabated  for  many 
years.  The  railroad  company  had  made  at 
least  spasmodic  objections  to  this  use  of  its 
yards  by  the  public;  in  some  instances  by 
suggesting  to  some  one  person  that  it  was 
dangerous  to  use  the  yards  as  a  pathway. 
They  bad  brought  a  man  from  Sapulpa  on  one 
occasion  to  lecture  at  the  schoolhouse  and 
distribute  literature.  The  evid^ce  on  this 
was  hearsay,  and  there  Is  no  testimony  that 
he  did  actually  deliver  a  lecture  at  the 
schoolhouse,  or  what  he  lectured  on  If  such 
lecture  was  delivered.  It  requires  a  more 
determined  effort  on  the  part  of  the  railroad 
company  to  stop  the  public  from  using  a  right 
of  way,  where  such  use  has  been  continued 
for  a  long  time  and  by  a  large  number  of 
people,  than  it  would  require  to  prevent  its 
use  in  the  first  instance. 

It. appears  that  the  company  had  signs  up 
at  one  time,  notifying  the  public  that  this  wns 
private  property,  to  keep  off,  but  at  least  one 
of  these  signs  had  been  torn  down  by  the 
company  prior  to  the  time  of  this  accident, 
and  had  not  been  rn>lftced.  It  was  uncertain 
whether  the  other  sign  was  np  or  not.  This 
may  have  been  considered  by  the  public  as  an 
abandonment  of  its  protest  against  the  use 
of  its  yards  ai  a  passageway.   Under  the 


evidence  it  was  proper  to  submit  to  the  Jury 
the  question  whether  or  not  the  railroad  com- 
pany permitted  or  acquiesced  in  allowing  the 
public  to  travel  across  its  right  of  way  and 
tracks.  It  was  submitted  under  tlie  follow- 
ing instruction: 

"No.  12.  If  you  believe  from  the  evidence 
in  this  case  that  tbe  defendant  company  did  not 
permit  or  acquiesce  in  allowing  the  public  to 
travel  its  right  of  way  or  tracks  at  the  point 
where  it  is  alleged  that  tbe  deceased  was  killed« 
and  that  the  defendant  used  reasonable  means 
to  keep  the  public  from  traveling  the  right  of 
way  and  track  at  said  p(^t  where  it  is  alleged 
the  deceased  was  killed,  then  you  ere  instruct- 
ed that  no  duty  devolved  upon  defendant's  em- 
ployees in  the  operation  of  its  trains,  cars,  and 
switch  engines  upon  its  tracks  and  In  its  yards 
at  Henryetta,  Okl.,  until  they  actually  dis- 
cover a  treapaaser,  and  then  the  only  duty  de- 
volving upon  tbem  is  to  exercise  ordinary  care 
after  the  presence  of  the  trespasser  is  discov- 
ered to  prevent  injuring  him,  and  if  yon  find 
from  the  evidence  herein  that  the  defendant* s 
employees  in  charge  of  the  switch  engine  and 
trains  in  Its  yards  at  Henryetta  at  the  time 
and  place  said  J.  A.  Donaboo  is  alleged  to 
have  been  injured  and  killed  did  not  at  any 
time  discover  the  presence  of  the  said  J.  A. 
Donaboo,  and  were  not  aware  of  the  fact  that 
he  was  in  said  yard  or  about  tbe  track  where 
it  is  alleged  be  was  injured,  then  in  that  event 
it  would  be  your  duty  to  return  a  verdict  for 
the  defendant  herdn." 

The  plalntur  in  error  excepted  to  OUs 
instruction,  but  abandcmed  Ita  objectloiu,  ai 
it  did  not  refer  to  it  in  its  briet 

II]  If  the  railroad  company  permitted  or 
acquiesced  in  allowing  the  public  to  use  ItB 
right  of  way  and  yards,  and  ita  agents;  aerr- 
ants,  and  employees  knowing  that  people 
were  In  the  babtt  of  using  the  yards  as  a 
footpath,  or  passageway,  at  all  times  of  the* 
day  and  nlgbt,  it  owed  to  tbe  deceased  that 
degree  of  care,  in  switdilng  ita  cars,  wbidi 
would  be  onumensurate  with  tbe  dangw  to 
wbicb  p«sona  would  be  exposed  who  mi^^t 
be  using  Its  yards  as  a  pathway,  and  whoae 
presence  m^t  reasonably  be  antidpated, 
considering  the  number  of  persons  trav^ng 
through  the  yards. 

Plaintifl  in  enm  next  CDnq>latns  at  in- 
struction  No.  6,  which  is  as  follows: 

"If  you  find  from  a  preponderance  of  tba 
evidence  that,  at  the  time  of  the  alleged  killing 
of  tbe  deceased,  J.  A.  Donaho!>,  by  the  de- 
fendant, and  long  prior  thereto,  tbe  defendant 
had  permitted  or  acquiesced  in  allowing  the 
public  to  travel  along  its  right  'of  way  and 
track  St  the  pcint  where  it  is  alleged  that  the 
deceased  was  killed,  then  it  was  the  duty  of  the 
defendant  company  while  operating  its  engines 
and  cars  through  its  agents  and  employees 
along  said  tracks  and  right  of  way  at  said 
point  to  keep  a  reasonable  outlook  for  persons 
whn  might  be  traveling  along  said  track  and 
rigbt  of  way." 

We  think  this  instruction  Is  fuUy  supported 
by  tbe  opinion  In  H.,  E.  &  T.  By.  Go.  r.  WolC 
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supra,  and  St  Lonls-San  Frandaco  By.  Co. 

T.  Jones,  supra. 

Plaintiff  in  error  next  contends  tbe  court 
erred  in  giving  Instraction  Now  16,  whicb  is 
as  follows: 

"If  70U  find  for  the  plaintiffs  in  this  ease, 
then  in  assessius  the  damages  which  plaintiffs 
are  entitled  to  recover  the  jury  should  assess 
the  same  with  reference  to  the  pecuniary  loss 
BUBtained  by  the  children  of  the  deceased,  and 
in  determining  this  you  may  consider  the  prob- 
able earnings  of  the  deceased,  his  age,  ex- 
perience, habits,  health,  and  bodily  qnalifica- 
tions,  during  what  would  probably  ban  been 
bis  lifetime,  if  he  had  not  been  killed,  so  far 
>B  these  matters  bare  been  shown  by  the  evi- 
dence; bat  the  amount  you  allow  cannot  ex- 
ceed the  sum  mentioned  in  the  plaintiffs'  pe- 
tition." 

This  instraction  Is  quoted  almost  TWbatlm 
from  an  Instraction  approved  In  a  carefully 
reasoned  opinion  by  Kane,  J.,  In  &f.,  K.  &  T. 
I^.  Co.  V.  West,  3S  Okl.  S81,  134  Pac:  655. 
the  only  dlffermoe  being  that  In  the  West 
Oase,  supra,  the  wldoiw's  right  to  recov»  was 
consldend  In  the  Instractlons,  as  virell  as  the 
rl^ts  of  the  dilldrea.  Plaintiff  In  error  In- 
sists that  the  instruction  should  have  limited 
tbe  liability  of  plaintiff  in  OTOr  to  the  sum 
which  the  children  might  reasonably  expect 
to  receive  from  the  deceased  from  the  date  of 
tbe  accident  tmtll  th^  arrived  At  tbeir  ma- 
jority. It  complains  that  the  measure  of 
damage  which  the  court  gave  to  the  Jury  un- 
der this  Instraction  Is  that  which  voald  be 
applicable  for  the  widow  or  administrator  In 
an  action  by  tither  of  them  for  damage, 
^niat  neither  of  the  plaintiffs  bad  any  legal 
ligbt  to  expect  any  contribution  from  the 
deceased  after  he  or  she  readied  their  ma- 
jority. The  sections  of  the  statutes  (Revised 
Laws  of  Oklahoma  1910)  applicable  to  this 
case  are  as  follows: 

"Sec.  C281.  When  the  death  of  one  is  caus- 
ed by  the  wrongful  act  or  omission  of  another, 
the  personal  representatives  of  tbe  former  may 
mafntain  an  action  therefor  against  the  latter, 
if  the  former  might  have  maintained  an  action 
had  he  lived,  against  the  latter  for  an  injury 
for  the  same  act  or  omission.  The  action  must 
be  commenced  within  two  years.  The  damages 
must  inure  to  the  exclusive  benefit  of  the  wid- 
ow and  children.  If  any,  or  next  of'kin,  to  be 
distributed  in  the  same  manner  as  personal 
property  of  the  deceased. 

"Sec  5282.  In  all  cases  where  tbe  residence 
of  Uie  party  whose  death  has  been  caused  as 
set  forth  in  tbe  preceding  section,  Is  at  the 
time  of  his  death  in  bny  other  state  or  terri- 
tory, or  when,  being  a  resident  of  this  state, 
no  personal  representative  is  or  has  been  ap- 
pointed, tbo  action  provided  in  tbe  said  section 
may  he  brought  by  the  widow,  or  where  there 
is  no  widow,  by  the  next  of  kin  of  such  de- 
ceased." 

[3]  In  this  case  no  personal  representative 
bad  been  appointed,  and  tbe  widow  having 
died  before  the  action  was  bronj^t,  section 
S28^  supra,  gave  tbe  children  as  next  of  kin 


the  right  to  maintain  this  actlcm.  The  death 
of  tbe  widow  did  not  Umit  the  Uablllty  of  the 
railway  company  for  under  section  52B1, 
supra,  the  damages  must  inure  to  the  exclu- 
sive benefit  of  the  children  and  be  distributed 
In  the  same  manner  as  personal  property  of 
tbe  deceased.  Therefore  there  was  no  error 
In  giving  the  Instraction  complained  of. 

[4]  The  last  contentiou  of  the  plaintiff  In 
error  Is  that  the  absence  of  a  lookout  was  not 
the  proximate  cause  of  the  Injury  and  death, 
for  this  reason: 

*^e  encontroverted  testimony  in  this  case 
disdoses  that  if  Mr.  Donahoo  was  kUled  by 
either  one  of  tiie  cars  composing  tiie  16  cars 
that  were  kicked  down  the  main  line,  he  was 
killed  by  either  tbe  seventh  or  eighth  car.  The 
only  evidence  in  this  respect  is  the  fact  that 
blood  and  hair  were  discovered  on  the  wheels 
of  the  seventh  and  eighth  cars.  It  Is  not  con- 
tended by  the  plaintiffs  in  this  case  that  the 
deceased  met  his  death  by  being  struck  by  the 
north  car  that  was  kicked  down  the  main  line. 
What  effect  would  a  lookout  have  had  if  he  had 
been  stationed  on  the  rear  end  of  the  sixteenth 
car  switched  on  tiie  main  line  by  the  railroad 
employee?** 

The  idaintlff  In  emr  then  advanced  the 
theory  that  deceased  was  drunk,  and  fdl  be- 
tween the  amaitb  and  ^bth  car,  and  in 
support  of  this  theory  makes  this  statement 

in  its  brief. 

"Tbe  undisputed  facts  in  this  case  disclosed 
that  the  deceased  was  in  a  drunken  condition 
just  prior  to  the  time  that  he  met  bis  death." 

Plaintiff  in  error  bases  this  statement  on 
the  testimony  of  Tom  Tate  and  W.  W.  Mel- 
ton. This  assumption  Is  not  borne  out  by  the 
evidence.  He  was  killed  between  8:30  and  9 
o'clock  on  the  night  of  March  25,  1917.  Tom 
Tate  teetlded  he  saw  him  in  a  drunken  con- 
dition between  11  o'clock  and  midnight  on  tbe 
night  of  March  25,  1917,  at  least  two  hours 
after  he  was  killed.  W.  W.  Melton  testified 
be  saw  blm  In  a  drunken  condition  between 
0:30  and  10  o'clock  on  the  night  he  was 
killed,  at  least  one  hour  after  be  had  met  his 
death.  This  evidence  was  disputed  by  all  oi 
the  witnesses  who  testified  as  to  the  time 
of  his  death. 

The  theory  of  defendants  in  error  Is  that 
deceased  was  walking  north  on  the  track  on 
which  the  cut  of  16  ears  was  switched.  De- 
ceased was  not  aware  of  the  approaching 
cars,  they  did  not  make  much  nqise,  and 
there  being  no  one  on  tbe  north  end  to  wara 
him,  he  was  struck  by  the  north-end  car, 
knocked  down  Just  outside  the  rail,  and 
stunned.  While  Id  this  condition,  six  or  sev- 
en  cars  passed  the  point  where  deceased  was 
lying.  When  deceased  began  to  recover  con- 
sdousnees,  and  while  yet  in  a  semiconscious 
condition,  he  made  a  move  which  resulted  in 
his  right  arm  and  head  being  placed  over  the 
rail,  and  the  next  car  wheela  that  came 
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along  crnshed  deceased,  canelng  ttie  injnrtea 

which  resulted  in  his  death. 

The  Jary  had  the  evidence  and  these  dif- 
ferent theories  before  them;  they  also  had 
the  opportunity  of  observing  the  demeanor  of 
the  witnesses  on  the  stand.  This  court  has 
held.  If  there  is  any  evldrace  reasonably  tend- 
Ing  to  support  the  rerdlct,  the  Judgmwit  will 
not  be  set  aside  on  appeaL  Pool  et  aL  t. 
Burger  Bros.,  56  Okl.  269,  155  Pac  1144; 
Oaks  V.  Samples,  57  OkL  660,  157  Paa  739; 
Futoranaky  v.  Pope,  57  Okl.  755,  157  Pac. 
905,  L.  R.  A.  1916P,  548. 

We  do  not  find  that  any  of  the  assignments 
of  error  or  contentions  of  the  plaintiff  In 
error  are  well-founded,  or  that  any  prejudi- 
cial error  was  committed  by  the  trial  court 
This  brings  us  to  the  request  of  defendant 
In  error  to  enter  Judgment  on  the  supersedeas 
bond  filed  by  plaintiff  In  error,  which  bond 
is  copied  In  the  case-made,  and,  omitting  the 
caption  and  flllng  dates  on  the  back,  reads 
as  follows: 

"Supersedeas  Bond. 

"Know  all  men  by  these  presents  that  St 

Louis -Francisco  Bailway  Company,  a  corpo- 
ration, principal,  obligor,  and  United  States 
Fidelity  &  Guaranty  Company,  of  Baltimore, 
Maryland,  as  surety,  are  held  and  firmly  bound 
unto  Roy  Donaboo,  Forest  Donaboo,  Carliss 
Donaboo,  Vera  Donaboo,  and  Albert  Donaboo, 
by  their  guardian  and  next  friend,  M.  C.  Bur- 
rell,  plaintiffs  in  tlie  above-entitled  cause,  In 
the  sum  of  twenty  thousand  five  hundred  and 
no-lOOths  (|20X)00XK»  dollars,  for  the  pay- 
ment of  which  -well  and  truly  to  be  made,  we, 
asd  each  of  us,  do  hereby  joinlJy  and  seTcrally 
bind  ourselveR,  our  saccessors  and  assigns,  dat- 
ed this  3d  day  of  July.  1919. 

"The  conditions  of  this  obligation  are  such 
that  whereas,  on  the  SOth  day  of  April,  1919, 
judgment  was  rendered  in  favor  of  said  obli- 
gees, Roy  Donahoo,  Forest  Donaboo,  Carliss 
Doaahoo,  Vera  Donahoo  and  Albert  Donaboo, 
by  their  guardian  and  next  friend,  M.  C.  Bur- 
reU,  plaintiffs  In  said  cause,  and  against  said 
obligor,  St  Lonii-Sau-Francisco  Bailway  Com- 
pany, defendant  in  said  cause,  for  the  sum  of 
ten  thousand  dollars  ($10,000.00)  dollars  and 
cost;  and  whereas,  said  defendant  has  taken  an 
appeal  from  said  judgment  to  the  Supreme 
Court  of  the  state  of  Oklahoma: 

"Now,  therefore,  if  the  said  principal  obligor 
herein  sball  pay  to  the  said  obligees  the  con- 
demnation money  and  cost,  in  case  said  judg- 
ment shall  be  affirmed  in  whole  or  in  part, 
then  this  obligatloD  shall  be  void;  otherwise  to 
remain  in  full  force  and  effect  St.  Louis-San 
Frandsco  Railway  Company,  by  R  A.  Klein- 
BChmidt,  Its  Attorney.  [Seal.]  United  States 
Fidelity  &  Guaranty  Company,  by  Bd.  M.  Si- 
mons, Its  Attorney  in  Fact  [Seal.] 

"I  approve  this  bond  on  the  5th  day  of  July, 
1919.  E.  M.  Washington.  Court  Clerk,  Hnghes 
Co.,  Okla.  [Seal.]" 

[6,  6]  Defendants  in  error  have  called  this 
to  the  attention  of  the  court  in  their  brief,  as 
provided  for  In  rule  No.  11  (165  Pac.  Till)  of 


this  court  and  asked  that  jadgmeat  be  ren- 
dered accordingly. 

It  is  therefore  farther  ordered,  adjudged, 
and  decreed  by  this  court  that  the  plaintiffs 
have  and  recover  of  and  from  the  United 
States  Fidelity  &  Guaranty  Company,  a  cor- 
poration of  Baltimore,  Md.,  as  surety  for  the 
St  Louls-San  Francisco  Railway  Company, 
a  corporation,  the  sum  of  $10,000,  together 
with  interest  at  the  rate  of  6  per  cent  per 
annum  from  the  2d  day  of  May,  1919,  and 
all  costs  accrued  in  this  action. 

This  causa  Is  remanded  to  the  district 
court  of  Hughes  county,  with  Instructions  to 
enter  the  foregoing  Judgment  of  record 
against  the  United  States  Fidelity  &  Guaran- 
ty Company,  a  corporation  of  Baltimore,  Md.» 
as  surety. 

The  judgmoit  of  the  trial  coart  ia  afllnoed. 

HARRISON.  C.  J.,  and  KANE.  JOHNSON* 
and  KENKAMBB,  JJ..  concur. 


(81  Okl.  ^> 

IR  r«  ASSESSMENT  OF  CENTRAL  NAT. 

BANK  OF  OKMULGEE.   (No.  11204.) 

(Supreme  Court  of  Oklahoma.  May  10.  1821.> 

(Syllahu*  bv  "^s  Court.)  . 

Appeal  and  error  9=3564(3)— Order  extendlag 
time  for  flllng  case-made  made  after  expira- 
tion of  previous  order  void. 
A  case-made,  served  by  acceptance  of  serv- 
ice on  January  17,  1920,  and  afterwards  filed 
in  the  Supreme  Court  with  a  petition  in  er- 
ror, does  not  give  the  Supreme  Court  jurisdic- 
tion to  hear  said  appeal  where  the  original  or- 
der, extending  time  to  make  and  serve  case- 
made,  was  made  on  the  16tb  day  of  August 

1919.  and  allowed  90  days  thereafter  within 
which  to  make  abd  serve  case-made;  and  more 
than  90  days  thereafter,  and  on,  to  wit.  No- 
vember 15,  1919,  a  second  order  was  made  by 
the  trial  court  extending  the  time  in  which  to 
make  and  serve  case-made  to  January  5,  1^20, 
inclusive,  and  on  January  3,  1920,  another  or- 
der was  made  extending  time  to  January  20. 

1920,  inclusive.  The  second  order  was  void* 
as  the  trial  eonrt  had  lost  jurisdiction  by  rea- 
son of  thff  expiration  of  time  fixed  in  the  first 
order  for  msking  and  senrbac  case-made,  and 
nil  subsequent  orders  of  the  trial  coart  were  al- 
so void  and  the  Supreme  Court  has  no  jurisdic- 
tion to  hear  the  appeal,  held,  on  a  motion  t» 
dismiss  the  appeal  for  want  of  jQriBdicti<Hi  by 
the  Supreme  Court  said  motion  wHl  be  sna- 
tained,  and  the  appeal  dismissed. 

Ai^al  from  District  Court  Ofcmulge* 
County;  Mark  U  Bozarth.  Judge. 

Proceedings  to  impose  an  assessment  on 
the  Central  National  Bank  of  Okmnlge&  On 
appeal  from  an  order  of  the  Board  of  Equal- 
ization, Judgment  In  favor  of  the  Bank  was 
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rendered,  mnd  the  County  Board  of  Equali- 
sation and  tbe  Board  of  Coonty  Gommlssion- 
«tB  appeal.  Dismissed. 

li.  A.  Wallace,  of  Okmulgee,  for  plaintiffs 

In  error. 

G.  E.  Cassl^,  of  Okmulgee,  tor  defendants 

In  error. 

BLTING,  J.  This  Is  an  appeal  from  Ok- 
mulgee county  the  county  board  of  equali- 
catlOD  of  Okmulgee  county,  Okl.,  and  tbe 
board  of  county  commissioners  of  said  coun- 
ty, and  was  filed  In  this  court  Febroary  14, 
1920. 

This  action,  being  originally  an  appeal 
from  the  board  of  equalization  of  Okmulgee 
county  in  the  matter  of  the  assessment  of  the 
Central  National  Bank  of  Okmulgee  for  1918 
to  the  district  court  of  Okmulgee  county,  was 
tried  before  Hon.  Mark  L.  BoEarth.  Jud^ 
ment  In  favor  of  the  bank. 

Motion  for  a  new  trial  filed  and  overruled 
Aagust  16, 1919.  Appeal  prayed  by  the  coun- 
ty assessor  and  board  of  equalization  of  Ok- 
mulgee county.  Tbe  order  OTemiUng  mo- 
tion for  xtew  trial  Included  the  following: 

"And  for  good  cause  shown  said  county  as- 
sessor and  board  of  equalisation  of  Okmulgee 
rounty,  appellee  herein,  are  granted  an  exten- 
sion of  90  days  tnan  date  hereof  within  which 
-to  make  and  serve  a  case-made,  the  appellant, 
said  Central  National  Bank  of  Okmulgee,  Is 
pven  10  days  thereafter  In  which  to  suggest 
ameudmeDts,  and  case-made  shall  be  signed 
and  settled  thereafter  upon  6  days'  notice  In 
writing  by  either  party  hereto.** 

On  the  ICtb  day  of  November*  1919,  the 
Judge  of  the  district  cotirt  made  an  order 
extending  time  In  which  to  make  and  serve 
case-made,  giving  them  until  the  5th  day  of 
January,  1920,  which  order  was  in  words 
and  figures  as  follows,  omitting  the  caption : 

"Now  on  this,  the  15tb  day  of  November, 
1019,  the  application  of  tbe  county  assessor 
and  board  of  equalization  of  Okmulgee  county, 
OkL,  appellees  herein,  for  an  extension  of  time 
in  vhld  to  prepare  and  serve  a  case-made 
being  presented  to  tbe  court  and  Judge  thereof, 
and  said  application  being  duly  considered,  the 
court  finds  that  there  exists  good  cause  why 
said  extension  should  be  granted. 

"It  is  therefore  hereby  ordered  tfaat  said  ap- 
pellees be,  and  they  are  hereby,  gWen  until 
the  5th  day  of  January,  1020,  incluBire,  Id 
which  to  prepare  and  serve  said  case-made, 
and  tbe  time  for  prepariutr  and  serving  said 
case-made  is  hereby  extended  until  said  date, 
appellant  i-*  given  10  days  after  service  to  sug- 
gest amendments,  and  said  case-made  to  be 
settled  upon  3  days*  notice  by  either  party. 
Mark  It.  Bozartb,  Judge  of  the  District  Oonrt." 


On  the  3d  day  of  January,  1920,  .the  dis- 
trict Judge  of  Okmulgee  coimty  made  anoth- 
er order  extending  the  time  to  make  and 
serve  case-made  to  January  20,  1920,  which 
order,  omitting  caption,  was  In  words  and 
figures  as  follows: 

"Now  on  this,  the  3d  day  of  January,  1920. 
the  application  of  the  board  of  equalization  and 
the  county  assessor  for  an  extension  of  time 
in  which  to  prepare  and  serve  tlieir  case-made 
being  presented  to  the  court  and  the  judge 
thereof,  and  said  application  being  duly  consid- 
ered and  tbe  court  finds  that  there  exists  good 
cause  why  said  extension  should  be  granted,  it 
is  therefore  hereby  ordered  that  said  board 
of  equalisation  and  county  assessor  be,  and . 
they  are  hereby,  given  until  the  20th  day  of . 
January,  1920.  inclusive,  in  wUdh  to  prepare 
and  serve  said  case-made,  and  the  time  for 
preparing  and  serving  said  ease-made  is  here- 
by extended  until  said  date,  appellant  is  given 
10  days  after  service  to  suggest  amendments, 
and  said  case-made  to  be  settied  and  signed 
upon  3  days'  notice  by  either  party.  Mark  I*. 
Bozatth,  Judge  of  the  District  Court." 

On  Uardi  8,  1821,  tbe  defendant  In  errw 
the  Central  National  Bank  of  Okmulgee  filed 
a  motion  asking  tUs  court  to  dismiss  the  ap- 
peal of  the  plalntlfb  In  error,  for  the  reason 
that  this  court  is  wltiiont  JiirlBdicUon  to  hear 
and  determine  the  matters  Involved  In  said 
appeal  and  the  errors  complained  of  in  tbe 
petltimiln  errcff  filed  herein  by  satdplalnttffli 
In  orror. 

Tbe  order  made  by  die  district  Judge  of 
Okmulgee  on  November  16,  1919.  extending 
tbe  thae  within  which  to  make  and  serve 
case-made  was  made  at  a  time  more  than  90 
days  from  the  time  of  tbe  original  order, 
whldi  orlgbiai  order  extended  tbe  time  00 
days  from  Ite  date  In  whldi  to  make  and 
serve  case-made,  and  therefore  such  secimd 
o^r  was  a  nulUty,  and  the  third  order  of 
tbe  district  Judge  of  Okmulgee  county  ex* 
tending  the  time  to  make  and  serve  case- 
made  was  also  a  nuUlty,  as  the  trial  court 
had  lost  Its  power  to  make  said  orders  of 
extension,  and  hence  there  Is  no  legal  ap- 
peal to  this  court,  and  therefore  the  motion 
to  dismiss  the  appeal  should  be  granted. 
Cripple  Creek  OU  Co.  v.  King,  76  OkU  316, 
185  Pac.  439;  Morgan  v.  Boatd  of  County 
Com'rs,  59  Okl.  290,  159  Pac.  514 ;  Wills  v. 
Buzbee.  42  Okl.  206,  140  Pac.  1146;  Cook  v. 
Cook.  79  Okt  222.  192  Pac.  215;  Saxon  t. 
Hardin.  29  Okl.  17,  118  Pac.  264;  Parker  v. 
Wadleigh,  43  OkL  180,  141  Pac.  781 :  Greco 
V.  Kool  Kola  Ca,  79  Okl.  120, 191  Pac.  1036. 

Therefore  the  appeal  will  be  dismissed; 
and  It  Is  so  ordered. 

HARRISON,   a  J.,  and  PITCHFORD, 
UcNEILL.  and  NIOHOIiSON,  JJ.,  concur. 
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(81  OW.  215) 
BYER8  V.  BRISLEY  «t  al.   (No.  9845.) 

(Sapreme  Court  of  Oklahoma.    AprQ  26, 
1921.) 

(SyUahu*  hy  th«  Court.) 

1.  Fraud  ^s'SI— Remedies  eaumerated. 

A  person  induced  by  false  and  fraadolent 
representations  to  purchase  or  ezchauge  for 
property  has  four  remediea:  He  may,  first, 
upon  discovery  of  the  fraud,  rescind  the  con- 
tract absolutely  and  sue  in  an  action  at  law, 
and  recover  the  contideration  parted  with  upon 
the  fraudulent  contract,  and  in  such  case  be 
must  restore,  or  offer  to  restore,  to  the  parties 
sued  whatever  he  has  received  by  virtue  of 
the  contract;  or,  second,  he  may  bring  an  ac- 
tion in  equity  to  rescind  the  contract,  and  in 
such  a  case  it  is  sufficient  for  him  to  restore, 
or  make  offer  in  bis  petition  to  restore,  every- 
thing of  value  which  he  has  received  under 
the  contract;  or,  third,  he  may  affirm  the  con- 
tract, retain  that  which  he  has  received,  and 
bring  an  action  at  law  to  recover  the  damages 
aaatained  by  reason  of  his  reliance  upon  the 
firaudnlent  representations;  or,  fourth,  he  may. 
In  an  action  against  him  to  recover  the  pur- 
chase price  or  to  enforce  a  security  given 
therefor,  set  up  the  damages  sustained  by  rea- 
son of  the  fraud,  as  a  defense  or  by  way  of 
counterclaim. 

2.  Fraud  «=»I3(2)— False  representations, 
with  knowledge  of  fidsity,  actionable  fraud; 
'^rand  and  deceit." 

A  party  is  guilty  of  "fraud  and  deceit" 
where  he  makes  any  false  representation  of  a 
material  fact,  with  knowledge  of  its  falsity  and 
with  intent  that  it  shall  be  acted  upon  by  an- 
other in  entering  into  a  contract,  or  where  he 
makes  a  positive  assertion  whldi  Is  material, 
in  a  manner  not  warranted  by  his  information, 
or  where  he  is  not  shown  to  have  reasonable 
grounds  for  believing  It  true,  where  the  asser- 
tion BO  made  is  not  true,  even  though  by  him 
believed  to  be  true,  and  the  definite  assertion 
as  a  fact  of  that  which  is  untrue,  concerning 
that  of  which  the  party  baa  no  knowledge,  is 
tantamount  in  its  effect  to  the  assertion  of 
something  which  the  party  knows  to  be  untrue. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Frafad; 
Deceit.] 

3.  Appsal  and  error  «=3t002— Verdiot  on  oon- 
fllotlng  evidence  not  disturbed  on  appeal. 

In  a  trial  by  jury,  where  the  evidence  is 
conflicting,  and  there  is  competent  evidence 
reasonably  tending  to  support  the  contention 
of  the  prevailing  party,  the  verdict  will  not  be 
disturbed  by  this  conrt. 

Appeal  from  District  Court,  TUlman 
County;  Frank  HaOiews,  Jadg& 

Action  by  J.  D.  Byera  against  E.  L.  Brls- 
tey  and  another.  Judgment  for  defendants, 
and  plaintitr  appeals.  Affirmed. 

John  E.  Williams,  of  Frederi<^  and 
George  A.  Ahem,  of  Ardmore,  for  plaintiff 
in  error. 


Mounts  &  Davis,  and  Wilson  &  Roc,  all 
of  Frederick,  and  B.  L.  Tlsiuger  and  S.  K. 
Bernstein,  both  of  Oklahoma  City,  for  de- 
fmdants  in  errar. 

NICHOLSON,  J.  In  December,  1009.  the 
defendant  In  error  B.  L.  Brisl^,  while  at 
Green  River,  Utah,  Inspected  a  tract  of 
land  consIstlnK  of  39.44  acres  owned  by  J. 
D.  Byers,  the  plaintiff  in  error,  said  land 
beins  shown  to  the  defendant  by  the  agent 
of  said  plaintiff,  at  which  time  said  land 
was  priced  to  said  defendant  at  the  sum  of 
$16,776.  A  contract  for  the  sale  of  said 
land  was  executed  by  the  plaintiff  at  Green 
River,  Utah,  on  January  5, 1910,  and  was  by 
the  defendant  brou^t  to  his  home  at  Fred- 
erick, Okl.,  and  there  executed  by  him  on 
February  6,  1910.  In  said  contract  it  was 
provided  that  the  purchase  price  should  be 
paid  as  follows:  The  sum  of  $1,000  cash, 
the  receipt  of  which  was  acknowledged;  the 
sum  of  $2,000  on  April  1,  1910;  the  sum  of 
$4,776  on  July  1.  1910,  and  the  balance  of 
$8,000  to  be  paid  within  two  years  from  the 
date  of  the  contract,  the  last-named  sum 
to  draw  Interest  at  the  rate  of  8  per  c«it 
per  annum  from  date,  and  to  be  secured  by 
a  mortgage  upon  said  tract  of  land.  It  was 
further  agreed  in  said  contract  that  if  for 
any  reason  the  peach  trees  growing  upon 
said  land,  being  three  years  or  more  old, 
should  not  bear  a  reasonable  crop  of  fmit 
for  the  season  of  1910,  then  the  price  should 
be  reduced  $26  per  acre  on  the  whole 
tract,  or  the  sum  of  $986.  which  should  be 
taken  from  the  payment  due  July  1,  1910. 
>  The  defendant  and  his  family  moved  from 
Oklahoma  to  Green  River,  Utah.  In  March, 
1010,  and  on  April  2, 1910,  it  having  been  de- 
termined that  the  peacb  crop  for  the  year  1010 
would  be  a  fa^ure.  the  snm  of  $066  was  de- 
ducted from  the  purchase  price,  and  the  de- 
fendant paid  the  plaintiff  the  mitire  amount  of 
said  purchase  price,  except  the  sum  of  $8,000. 
The  plaintiff  executed  and  delivered  to  the  de- 
fendant a  deed  to  said  land,  and  the  defend- 
ants In  error,  E.  L.  Brisley  and  W.  EJ.  Brisley, 
husband  and  wife,  executed  and  delivered  to 
the  plaintiff  their  note  for  tbe  sum  of  $8,000, 
dated  January  6,  1910,  and  maturing  three 
years  from  date,  together  with  a  mortgage 
securing  the  payment  of  said  note  and  cov- 
ering said  land.  The  defendants  took  pos- 
session of  said  land  and  continued  In  pos- 
session thereof  until  September,  1912,  when 
they  conveyed  It  to  Lenora  Phillips  In  ex- 
change for  land  In  Cotton  county,  Okl.,  Le- 
nora Phillips  assuming  the  payment  of  satd 
note  for  $8,000  as  a  part  of  the  considera- 
tion. 

In  1914  Lenora  Phillips  defaulted  In  tbe 
payment  of  the  amount  due,  and  the  plain- 
tiff brought  suit  to  foreclose  said  mortgage 
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obtained  judgment,  and  the  laai  was  sold 
for  tlie  sum  of  $5,000  whlcb  sum  was  credit- 
ed on  the  note,  and  on  July  10,  1916,  the 
plaintiff  filed  this  action  In  the  district  court 
of  Tillman  count;,  praying  Judgment  agalust 
the  defendants  for  tbe  smn  of  $5,003.71,  the 
balance  remaining  due  on  said  note,  with 
interest  thereon  at  the  rate  of  8  per  cent 
per  annum  from.  June  8,  1916. 

The  defendant  answered,  admitting  the 
execution  of  the  note  and  mortgage,  and 
pleading,  first,  that  said  note  was  given  In 
part  payment  for  tbe  land  in  plalntiCCs  pe- 
tition described,  and  that  at  the  time  of 
the  execution  of  said  note  the  plaintiff  and 
said  defendants  entered  into  a  written  con- 
tract, by  the  terms  of  which  it  was  agreed 
that.  In  consideration  of  said  defendants 
having  paid  and  agreed  to  pay  the  sum  of 
$7,776  In  cash  rtjfoa  the  purchase  price  of 
said  land,  which  money  was  afterwards 
paid  to  said  plaintiff,  in  case  said  defend- 
ants oould  not  or  were  not  able  to  pay  said 
note  when  tbe  same  became  due  said  note 
was  to  be  void  and  of  no  effect  and  both 
parties  released  from  any  obligation  what* 
never  under  said  note,  and  in  the  mveat 
that  said  note  eonld  not  be  paid  that  the 
mon^  already  paid  to  said  plaintiff  should 
be  accepted  In  full  satisfaction  of  any  llaUl- 
Ity  to  said  plaintiff,  and  that  said  d^end- 
ants  were  not  to  be  liable  in  any  way  upon 
said  note,  and  attached  a  copy  of  the  oaor 
tract  referred  to  as  "Exhibit  A."  {Thla  con- 
tract Is  the  contract  of  sale  of  date  January 
6,  1910.) 

As  a  further  defense  the  defendants  plead- 
ed tbat  the  plaintiff  made  certain  false  and 
fraudulent  representations  as  to  the  char- 
acter, quality,  and  value  of  said  land;  that 
wheo  said  defendant  E.  L.  Brisley  went  to 
see  said  land  It  was  covered  witb  about  12 
Inches  of  snow;  that  because  thereof  be 
could  not  inspect  said  land,  and  was  com- 
pelled to  and  did  rety  upon  the  statements 
and  representations  of  the  plaintiff  In  re- 
gard to  said  land,  its  value,  condition,  and 
quality;  that  at  said  time  said  land  had 
standing  upon  It  a  large  number  of  fruit 
trees,  and  that  the  plaintiff  represented  to 
said  defendants  that  all  of  said  fruit  trees 
were  living,  and  that  every  foot  of  said  land 
was  very  fine  black,  sandy  valley  land,  very 
rich  and  fertile,  and  would  produce  a  large 
amount  of  crops  of  all  kinds;  that  if  said 
defendants  would  buy  said  land  they  could 
raise  enough  cantaloupes  and  other  garden 
products  and  other  crops  between  the  rows 
of  said  frhlt  trees  to  pay  them  a  large  prof- 
It,  and  that  said  fruit  trees  .would  bear  suf- 
ficient to  yield  them  a  large  profit;  that 
idalntlff  represented  that  there  was  about 
10  acres  of  alfalfa  growing  on  said  land, 
which  would  produce  seven  or  eight  tons 
per  acre  each  cutting,  and  that  defendants 
coQld  obtain  four  or  five  cuttings  each  year. 
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and  tbat  said  tract  of  land  was  a  very  val- 
uable piece  of  property;  that  said  plaintiff 
had  been  offered  at  one  time  the  sum  of 
$16,000  therefor,  but  that  said  land  was 
Worth  a  great  deal  more  than  that  amouat, 
and  that  In  order  to  induce  the  defendants 
to  locate  on  said  land  be  would  sell  tbe 
same  to  them  for  less  than  It  was  wortli, 
to  .wit,  the  sum  of  $10,776,  and  If  said  de- 
fendants would  bTiy  said  land  the  plaintiff 
would  guarantee  that  the  same,  with  good 
management,  would  Increase  In  value  with- 
in 18  months  more  than  suflSclent  to  double 
the  money  the  defendants  would  have  to 
pay  upon  said  land;  tbat  said  land  bad  pro- 
duced large  crops  of  fruit,  alfalfa,  garden 
products,  and  other  crops,  and  bad  always 
produced  large  crops  for  more  than  10 
years;  that,  relying  upon  said  statemrats  and 
representations,  and  believing  tbe  same  to 
be  true,  said  defendants  purchased  said  land 
for  said  sum  of  $15,770,  aod  paid  the  plain- 
tiff the  sum  of  $7,776  In  cash,  and  executed 
to  said  plaintiff  the  note  sued  <m  for  the 
balance  of  said  porcbaae  price. 

It  is  further  averred  In  said  answer  that, 
after  having  paid  said  sum  of  tuoney,  and 
after  taking  possrasiim  of  said  land,  the  de- 
fendants discovered  that  most  of  the  fruit 
trees  upon  said  land  had  beea  killed  by  the 
cold  weather  during  December,  1909,  and 
prior  thereto,  and,  after  making  said  dlscov^ 
ery,  th^  expended  the  sum  of  $500  Id  remov- 
ing the  dead  fruit  trees  from  said  premises; 
that  they  also  discovered  that  the  quality  of 
said  land  was  not  as  represented;  tbat  a  large 
portion  of  said  land  was  not  bhK^  rich 
sandy  valley  land,  but  was  known  as  "raw- 
hide" or  *%ardpan*'  land,  and  that  It  would 
not  produce  crops  of  any  kind,  and  In  fact 
no  vegetation  vrould  grow  thereon;  that  aft- 
er they  tot*  possession  of  said  land  they 
discovered  that  said  land  had  never  pro- 
duced paying  crops  of  any  kind;  that  the 
alfalfa  upon  said  land  would  only  pro- 
duce two  cuttings  per  year  of  about  one  ton 
per  acre,  and  tbat  tbe  balance  of  said  land 
would  not  produce  paying  crops  of  any 
kind;  that  said  plaintiff  had  never  been 
offered  the  sum  of  $16,000  for  said  land;  and 
that  said  land  was  not  worth  more  than 
$4,000.  It  was  further  averred  that  the  rep- 
resentatl<mB  so  made  by  the  plaintiff  to  said 
defendants  to  Induce  them  to  purchase  said 
property  were  absolutely  false,  and  that  the 
plaintiff  kn^w  them  to  be  false,  and  that 
tbe  plaintiff  made  the  same  In  order  to  in- 
duce said  defendants  to  purchase  said  prop- 
erty; that  said  defendants  were  Induced  by 
false  and  fraudulent  representations  to  pur- 
chase said  property,  and,  had  not  said  false 
and  fraudulent  representations  been  made 
to  them,  they  would  not  have  purchased 
said  property;  and  by  way  of  counterclaim 
the  defendants  prayed  Judgment  against 
said  plaintiff  for  the  sum  of  $7,77^  and  the 
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further  sunt  of  |500,  money  expended  by 
tbem  in  remoTing  udd  fruit  trees  from  said 

premises. 

To  the  answer  the  plaintiff  filed  a  demur* 
rer,  which  was  by  the  court  overruled,  and 
he  then  replied,  pleading  a  general  denial* 
and  also  an  estoppel.  On  September  10, 1917, 
the  cause  was  tried  to  a  jury,  and  a  ver- 
dict in  favor  of  ttie  defendants  and  against 
the  plaintiff  for  the  sum  of  $2,500  was  re- 
turned, upon  whldi  Judgm^t  was  entered, 
and  to  reverse  wbich  this  proceedlns  In  er- 
ror is  brought 

Plaintiff  in  «ror  contends  that  because 
the  defendants  bare  not  reconv^ed  or  of- 
fered to  reconvey  to  the  plaintiff  said  land, 
bat  have  parted  with  the  title  thereto,  that 
they  have  waived  the  fraud.  If  any,  and  are 
estopped  to  resist  the  action  m  account  of 
any  fraudul|mt  representations  made  by  the 
plaintiff  indadng  them  to  purchue  the  land. 
If  this  was  an  action  for  the  rescission  of 
the  contract^  there  would  be  merit  In  his 
c<ntentlon,  and  the  authorities  dtsd  would 
be  in  point,  but  the  d^ndauts  do  not  seek 
a  resdssioB.  On  the  contrary,  their  answer 
shows  that  they  affirmed  the  contract,  and 
seek  by  way  of  counterclaim  to  recovw  dam- 
ages because  of  the  alleged  fraud  of  the 
plaintiff,  and  this  they  had  a  right  to  do. 

[1]  In  Howe  et  al.  v.  Martin  et  aL.  23 
Okl.  661,  102  Pac.  128,  138  Am.  St.  Repv  840. 
this  court  held: 

"A  person  induced  by  false  and  fraudulent 
represents tioD  a  to  purchase  or  exchange  for 
property  has  three  remedies.  He  may:  First, 
upon  discovery  of  the  fraud,  rescind  the  con- 
tract absolutely,  and  sue  in  an  action  at  law, 
and  recover  the  ctmslderation  parted  with  upon 
the  frandnlent  contract,  and  in  such  a  ease  be 
may  restore,  or  offer  to  restore,  to  the  par- 
ties sued  whatever  he  has  received  by  virtue 
of  the  contract;  or,  second,  he  may  bring  an 
action  in  equity  to  rescind  the  contract,  and  in 
such  a  case  it  is  sufficient  for  plaintiff  to  re- 
store, or  make  offer  in  his  petition  to  restore, 
everything  of  value  which  he  has  received  un- 
der the  contract;  or,  third,  he  may  affirm  the 
contrsct,  retain  that  which  he  has  received, 
and  bring  an  action  at  law  to  recover  the  dam- 
ages sustained  by  reason  of  his  reliance  upon 
the  fraudulent  representations.** 

This  case  has  been  followed  in  Burke  t. 
Smith,  67  Okl.  106,  167  Pac.  61,  Werline  r. 
AMred,  67  Okl.  891,  157  Pac.  305,  158  Pac; 
893,  and  Hooker  t.  Wilscm,  160  Pac.  1097. 
And  it  Is  well  settled  that  the  vendee  <^  land 
In  an  action  against  blm  to  recover  the  pur- 
chase price  thereof,  or  to  enforce  a  security 
given  therefw,  may  recover  damages  by  way 
of  counterclaim  or  recoupment  for  false  and 
fraudulent  representations  by  the  vendor  as 
to  the  location,  boundaries,  quality,  quan- 
tity, and  natural  advant^es  of  the  land. 
Brown  v.  Freeman,  79  Ala.  406;  Fagan  Co. 
T.  Johnson,  82.  Ala.  23^  2  South.  302;  Mears 


V.  NlchoU,  41  m.  207,  89  Am.  Dec  881; 
White  V.  Sutherland,  64  HI,  181;  Myers  t. 
Estell.  47  Miss.  4;  Van  B^ps  v.  Harrison,  5 
HIU  (N.  T.)  68,  40  Am.  Dec.  314;  Goodwin 
V.  Bobinson,  30  Ark.  636;  13  O.  J.  395.  See, 
also,  Withers  t.  Greene,  0  How.  213,  IS  Ij. 
Ed.  109. 

12]  Plaintiff  next  contends  that  the  mis- 
representations alleged  to  have  been  ma<l« 
by  the  plaintiff  as  an  inducement  for  tbe 
defendant  to  purchase  the  land  were  mere 
"trade  talk,"  "matters  of  opinion,"  "repre- 
sentations as  to  value,  etc,"  and  did  not 
constltnte  actionable  fraud  or  a  d^ense  to 
I>laintur8  cause  of  actltm,  and  that  tb»  de- 
fendants had  no  rl^t  to  upon  said  state- 
m«it;^  but  wen  bound  to  use  th^  own 
Judgment. 

It  la  In  some  Instances  dUflcnlt  to  dlstin- 
gnlsh  between  mere  trade  talk  and  matter* 
of  opinion  and  statemoits  of  material  fiicta* 
and  each  case  must  rest  upon  the  particular 
facts  and  circumstances  surrounding  the 
transaction  In  question.  In  tbe  third  para* 
grai^  of  ttielr  answer  the  d^^dants  aver 
that  at  the  time  they  went  with  plalntUT 
to  see  the  land  the  same  was  covered  wldi 
about  12  inches  of  snow,  and  that  because 
thereof  they  were  unable  to  inspect  said 
land,  and  were  compelled  to,  and  did,  rely 
upon  tbe  represefitatlons  and  statemoits  of 
the  plaintiff  in  r^rd  to  said  property,  its 
value,  condition,  and  quality,  in  making  said 
purchase;  that  at  said  time  said  land  had 
standing  upon  it  a  large  number  of  fruit 
trees,  and  that  the  plaintiff  represented  t» 
them  that  all  of  said  fruit  trees  were  living, 
and  that  every  foot  of  said  land  was  very 
fine  black,  sandy  valley  land,  and  that 
every  foot  of  said  land  was  very  rich  and 
fertile,  and  would  produce  large  crops  of 
all  kinds;  that  there  was  about  10  acres 
of  alfalfa  growing  upon  said  land,  which 
.would  produce  seven  or  eight  tons  of  al- 
falfa per  acre  at  each  cutting,  and  that  de- 
fendant conld  obtain  four  or  five  cuttings  of 
dlf alfa  each  yenr ;  that  said  land  was 
very  valuable,  and  he  had  refused  the  sum 
of  $16,000  therefor,  but  that  the  same  was 
worth  a  great  deal  more  than  that  sum; 
that  if  defendants  would  buy  said  land  he 
would  guarantee  that  the  same  would  in- 
crease in  value  within  18  months  more  than 
sufficient  to  double  the  mon^  the  defend- 
ants would  have  to  pay  for  It  and  that  said 
land  had  produced  lai^  crops  for  more  ttian 
10  years.  While  tbe  statement  of  the 
amount  of  crops  the  land  would  prodiioe  in 
the  future  might  be  the  expresal(m  of  an 
opinion,  yet  the  statement  of  what  It  had 
produced  in  the  past  was  a  statemoit  oi  a 
material  fact,  as  was  also  the  statement  a» 
to  flie  quality  of  the  soil,  tbe  condition  of 
the  trees,  and  the  sum  be  had  XHreviousIy 
been  offered  for  said  land. 
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In  Prescott  et  at  t.  Brown,  SO  Okl.  428, 
120  Pac.  091,  the  Qilrd  and  fourm  para- 
sraidis  of  the  syllabus  are  as  follows: 


"3.  Td  an  -  action  to  foreclose  a  real  estate 
mortage  eecoed  hj  fraod  and  deceit,  by  the 
posittve  fzandolent  misrepresentations  made 
bj  the  rendor  with  intent  to  deceive,  the  doc- 
trine of  caveat  emptor,  which  is  not  founded 
on  a  high  etaadard  of  morals,  will  not  avail 
aa  a  shield  and  protection  to  the  deliberate 
fraada  and  cbeata  of  sharpers,  and  aoch  doc- 
trine shall  not  be  extended  further  than  it  baa 
been  carried  by  previona  decisions,  even  with 
respect  to  'dealers'  talk,'  *matters  of  opinion/ 
'representations  aa  to  value,'  etc. 

"4.  A  vendee  haa  a  right  to  act  on  the  posl- 
tire  representationa  of  existent  material  facts 
made  by  the  vendor,  even  though  the  means  of 
knowledge  were  open  to  him.  The  real  ques- 
tion in  such  mattera  is,  Was  the  party  in  fact 
deceived  by  the  false  representatioDS?  'It  ia  as 
much  an  actionable  fraud  willfully  to  deceive 
a  credulous  person  with  an  Improbable  story 
as  it  is  to  decrive  a  cautious  and  sagacious 
person  vHth  a  plausible  one/ " 

And  In  Chlsom  t.  Hngglns,  55  Okl.  423, 
154  Pac  114^,  it  was  held  that  the  state- 
ments by  a  vendor  that  be  had  been  offered 
a  certain  sum  for  the  property  on  sale,  or 
tbat  a  third  party  had  been  offered  a  cer- 
taiii  snm  for  the  same  kind  of  property  in 
tbe  same  location,  is  a  statement  of  a  ma- 
terial fact  affecting  the  value,  and,  if  false, 
may  form  tbe  basis  of  an  action  for  deceit. 
It  follows  that  tbe  trial  conrt  did  not  err 
in  overruling  tbe  demnrrer  to  the  third  para- 
sraph  of  tbe  answer. 

[3]  We  have  examined  the  evidence  ad- 
duced at  the  trial,  and  while  It  Is  conflict- 
int:,  there  Is  snfflctent  competent  evidence  on 
behalf  of  the  defendants  reasonably  tending 
to  support  their  contention,  and,  tbe  cause 
having  been  submitted  to  the  Jury  under 
proper  instructions,  their  verdict  will  not 
be  disturbed  by  this  court.  Harrell  et  al.  v. 
Scott,  M  OkL  373,  151  Pac.  1169;  Incorpo- 
rated Town  of  Sallisaw  v.  Chappelle,  171 
Pac  22;  Midland  Valley  R.  Co.  v.  Rlppe,  61 
OkL  314, 161  Pac  233;  DickinscHi  v.  Ferry,  T5 
Okl.  25.  181  Pac  504.  Tbe.  court  did  not  err 
In  overruling  tbe  demurrer  of  tbe  plaintiff  to 
tbe  evidence  of  the  defendant. 

nnding  no  reversible  error  In  the  record* 
the  Jodgmeot  of  tbe  trial  court  la  afflrmed. 

HARBISON,  a  and  PITGHFOBD. 
JfcNBlU^  and  BI/TtNO,  JJ,,  concur. 
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DYMOND  DRILLING  CO.  V.  MORRIS. 
(No.  10205.) 


(Snpremt  Ooart  of  OUahopia.  Hay  10, 

1821.) 

(ByOahua  Iv  ih«  Court.) 

Appeal  and  error  «=>773(2),  1236— Wbes  ap- 
peal will  be  dismissed  and  Judgment  entered 
on  bond  for  failure  to  flia  brief  stated. 
Where  the  defendant  in  error  filea  a  mo- 
tion to  dismiss  the  appeal  becaose  of  the  fail- 
ure of  the  plaintiff  in  error  to  file  briefs  with- 
in tbe  time  required  by  the  rules  of  this  court, 
and  attaches  to  said  motion  a  certified  copy 
of  tbe  superseded  bond,  and  prays  for  Judg- 
ment thereon,  this  court  will  dismiss  the  ap- 
peal and  render  judgment  on  said  supersedeas 
bond. 

Appeal  from  County  Court,  Pontotoc 
County;  Orel  Busby,  Judge. 

Action  by  H.  B.  Morris  against  ttie  Dy- 
mond  DriUlug  Company.  Judgment  for 
plainticr,  and  defendant  appeals.  Dismissed. 

B.  C.  King,  of  Ada,  for  plaintiff  in  error. 
Wimblsb  &  Duncan,  of  Ada,  for  defendant 
in  raror. 

NICHOLSON.  J.  The  defendant  in  ei^ 
roB  haa  filed  his  motion  to  dismiss  tbe  ap- 
peal herdn.  fot  On  reason  tbat  this  CBase 
was  assigned  for  submission  on  tbe  lOtb.  day 
of  April,  1921.  and  the  plaintiff  in  wror  has 
failed  to  file  brief  aa  required  by  Uiw  and  by 
tbe  rules  of  this  court,  and  to  said  motion 
has  attached  a  collfled  copy  of  the  super- 
sedeas bcmd,  and  prays  Judgment  against  the 
sureties  thereon;  and,  it  appearing  tbat  tbe 
plalntUr  in  error  baa  agreed  that  said  ap- 
peal may  be  disnrissed,  and  Judgment  render- 
ed as  prayed  for.  It  la  ordered  and  adjudged 
that  said  aroeal  be.  and  the  same  U  here- 
by, dismissed  and  that  said  defendant  In 
error  do  bave  and  recover  of  and  from  E. 
Henson,  the  surety  on  the  supersedeas  bond 
hOT^,  the  sum  of  $251.20,  wltb  Interest 
thraeon  at  tbe  rate  of  6  per  cent  per  annum 
from  tbe  1901  day  of  April.  1918,  and  for  alt 
costs,  for  which  execution  is  hereby  awarded 
and  tbe  court  clerk  of  Pontotoc  county,  OkL, 
Is  directed  to  enter  tbla  Judgment  of  record 
as  required  by  law. 

HARBISON,  a  J.,  and  PITOHFORD, 
McNBILL  and  BI/DINO,  JJ.,  concur. 
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BILLINGS  et  al.  v.  PORTERFIELD. 

(No.  9584.) 

(Supreme  Court  of  Oklahoma.  April  26, 1021.) 

fSytlabua  by  the  Court.) 

1.  Warehousflmen  ®=:a34(7)~Flndittg  that  both 
first  and  second  bailees  were  ooHty  of  con- 
version held  conclusive  on  appeal. 

When  property  has  been  placed  in  the  pos- 
session of  one  of  two  defendants  under  a  con- 
tract of  bailment,  and  the  custody  has  been 
shifted  hj  the  original  bailee  to  another,  who  is 
the  other  defendant,  and  a  purported  sale  is 
made  to  satisfy  storage  fees  by  aathority  of 
last  custodian,  but  sale  is  not  made  as  bj  law 
provided,  and  first  bailee  bids  property  in  at 
sale,  and  in  suit  for  conversion  of  property  by 
owner  thereof,  and  a  question  arises  as  to  who 
is  guilty  of  the  conversion,  whether  first  bailee 
or  the  second  bailee,  or  both,  and  the  question 
is  submitted  to  the  jury  under  proper  instrue- 
tions,  and  jury  returns  a  verdict  against  both 
defendants,  that,  on  appeal  to  the  Supreme 
Court,  it  is  not  an  unreasonable  inference  to 
find  the  guilt  of  both,  and  that  the  verdict  of 
the  jury  finding  both  liable  Is  conclusive  on  the 
Appellate  Court,  and  will  not  be  disturbed. 

2.  Trover  and  conversion  ^3940(3)— Findinii  of 
ownership  of  property  sustained. 

In  a  suit  for  conversion  of  personal  prop- 
erty, the  question  is  raised  as  to  tho  plain- 
tiff's ownership  of  the  property,  and  the  record 
discloses  that  the  part?  who  was  the  immediate 
prior  owner  testifies  he  had  sold  the  property 
to  the  plaintiff;  but  the  evidence  discloses  that 
the  witness  so  testifying  had  seen  after  and 
cared  for  the  property  in  the  absence  of  the 
plaintiff,  and  some  other  circumstances  were  de- 
veloped tending  to  show  the  sale  was  not  an 
actual  one — but  the  question  of  the  ownership 
wag  submitted  to  the  jury  under  proper  in- 
structions by  the  court  and  it  found  against  the 
defendants  and  in  favor  of  the  plaintiff.  Held, 
on  appeal,  verdict  will  not  be  ^sturbed. 

8.  Appeal  and  error  1 002— Weight  of  evl- 
dsnee  will  not  be  determined  on  appeti  where 
verdict  reasonably  sustained. 

When  all  the  material  issues  in  a  law  cause 
are  presented  to  the  jury  by  proper  instructions 
and  the  evidence,  though  conflicting,  reasonably 
sustain  the  verdict,  held  tiiat  it  is  not  necessary 
for  the  Supreme  Court  to  go  further,  and  ex- 
amine the  record  to  see  upon  which  side  la  the 
greater  weight  of  the  evidence. 

Appeal  from  District  Court,  Cttlaboma 
Comity;  Jobn  W.  Hayeon,  Judge. 

Action  by  William  A.  Porterfleld  against 
J.  W.  Billings  and  another.  Judgment  for 
plaintiff,  and  defendants  appeal.  AflSrmed. 

Warren  K.  Snyder,  of  Oklahoma  (3ity,  for 
plaintiffs  In  error. 

Cbas.  H.  Garnett,  of  Oklahoma  City,  for 
defendant  In  error  Kee. 

Cbas.  West,  of  Oklabmna  City,  for  defend- 
ant in  error  Billings.' 


ELTING,  J.  This  suit  was  institnted  In 
the  district  court  In  and  for  Oklahoma  coun- 
ty, OkL,  by  Wm.  A.  Porterfleld,  plalntUT, 
agatnat  JT.  W.  Billings  and  O.  B.  Eee,  defend- 
ants. Petition  filed  June  15,  1916;  trial  had 
before  Hon.  Jobn  W.  Hayson,  }udge;  cause 
tried  by  a  jury;  and  verdict  rendered  No- 
vember 22.  1916,  In  the  sum  of  $300  In  fovor 
of  the  plaintiff  against  the  defendants. 

This  suit  was  filed  for  the  reooreiy  of  the 
value  of  certain  personal  property  described 
in  the  petition,  alleged  to  be  of  the  value 
of  $1,500.  The  groimds  of  recovery  was  con- 
version of  the  property  by  the  defendants 
under  an  illegal  and  void  sale  of  said  prop- 
erty for  rents  due  for  storage  of  said  prop- 
erty, which  the  plaintiff  had  stored  with  J. 
W.  Billings,  and  said  storage  was  made  in 
pursuance  of  the  following  contract,  signed 
by  Wm.  A.  Porterfleld  and  J.  W.  Billings,  one 
of  the  defendants: 

"This  agreement  made  and  entered  fnto  this 
15th  day  of  January,  1914,  between  Wm.  A. 
Porterfield,  of  Oswego,  Kan.,  and  J.  W.  Billiaga 
of  Oklahoma  C^ty,  Okl.,  witnesseth  that  said 
Porterfield  has  this  day  leased  from  said  Bill- 
ings space  and  storage  room  in  the  rear  of  th« 
building  situated  at  No.  510  West  Main  St, 
Oklahoma  (Mty,  Okl.,  for  the  placing  and  stor- 
age therein  of  certain  goods  and  property  con- 
sisting of  2  roll-top  desks,  5  organs,  1  piano,  and 
a  lot  of  musical  instruments,  appliances,  equip- 
ments, sundries,  etc.,  and  being  the  same  goods 
and  property  this  day  removed  from  the  storage 
rooms  of  the  O.  K.  Bus  &  Baggage  Company 
at  the  corner  of  Fifth  and  Harvey  Streets  in 
Oklahoma  City  aforesaid,  and  the  said  Porter- 
field  agrees  to  pay  and  the  said  Billings  agrees 
to  accept  $S  per  month  as  rental  for  the  use  of 
the  space  and  ston^  room  occupied  by  aaid 
goods  and  property  any  fraction  or  part  of  a 
month  fo  be  paid  for  at  the  same  rate. 

"Witness  our  hands  the  day  and  year  first 
above  written.  Executed  in  duplicate. 

"Wm.  A.  Porterfleld. 

"J.  W.  BilUngs.'* 

The  defendants  answered,  denying  the  con- 
version of  the  property;  denying  all  allega- 
tions of  the  plaintiffs  petition  that  are  not 
specifically  admitted;  contending  tbat  the 
property  was  delivered  to  J.  W.  Billings  for 
storage,  and  that  the  charge  for  storage  had 
not  been  paid,  and  that  J.  W.  Billings  pro- 
ceeded to  sell  said  property  as  provided  by 
law,  for  the  sale  of  personal  property  f<nr 
storage;  to  which  the  plaintiff  filed  a  reply 
denying  each  and  every  allegation  of  new 
matter  and  every  allegation  inconsistent 
with  the  allegations  of  the  petition,  and  ad- 
mitted that  he  owed  $35  for  storage,  and 
asked  that  the  $36  be  deducted  from  the 
amount  of  the  plaintiff's  recovery.  Upon 
the  Issues  thus  Joined,  the  parties  went  to 
trial  before  a  Jury. 

Proofs  as  to  the  value  of  the  proper^ 
taken,  were  offered  and  proofs  were  taken  aa 
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to  the  raUre  .  transaction,  including 
storage,  and  disposition  of  prc^erty. 

There  was  an  attempted  sale,  as  shown  by 
the  evidence,  under  the  authority  of  Kee,  one 
of  the  defendants,  who  had  succeeded  Bill- 
ings, the  original  warehouseman,  lo  pos- 
session of  the  property.  At  the  sale,  Billings 
bid  the  property  In. 

There  ia  no  claim  that  the  sale  was  In  com- 
pliance with  the  laws  of  the  state  ^Tiding 
for  the  sale  of  goods  fbr  storage  fees  by  the 
warehouseman.  The  provision  of  our  stat- 
ute for  sale  in  such  cases  is  as  fallows  (sec* 
tlons  825  and  827,  c.  11,  art  3.  Rev.  L.  1910): 

"Whenever  any  trunk,  carpet  bag.  valise,  bun- 
dle, package  or  article  of  proper^  transported 
or  coming  into  the  possession  of  any  railroad, 
or  express  company,  or  an;  other  common  car- 
rier in  the  course  of  his  or  its  business  as  com- 
mon carrier,  shall  remain  unclaimed  and  the 
legal  charges  thereon  unpaid  during  the  space 
of  six  months  after  its  arrival  at  the  poiut  to 
which  it  shall  have  been  directed,  and  the  owner 
or  person  to  whom  the  same  is  consigned  can- 
not be  found  upon  diligent  inquiry,  or,  being 
found  and  notified  of  the  arrival  of  auch  artide, 
shall  refuse  or  neglect  to  receive  the  same  and 
pay  the  legal  charges  thereon  for  the  space 
of  three  months,  ft  shall  be  lawful  for  such 
common  carrier  to  sell  such  artide  at  public 
auction,  after  giving  the  owner  or  consignee 
fifteen  days*  notice,  of  time  and  place  of  sale, 
through  the  postoffice  if  his  address  is  known, 
or  by  advertising  in  a  newspaper  published  in 
the  county  where  such  sale  is  made,  and  out 
of  tbe  proceeds  of  auch  sale  to  pay  all  legal 
charges  on  such  artides,  and  the  amount  over, 
if  any,  Shan  be  paid  to  the  owner  or  consignee 
upon  demand." 

"The  proviaions  of  this  chqiter  shall  apply 
to  hotel  keepers  and  warehousemen.** 

Porterfleld,  tbe  plalntiCt,  was  a  nonresident, 
so  the  record  shows,  and  the  actual  possession 
of  the  goods  was  first  In  Billings  and  then  in 
Kee.  The  sale  was  made  by  Kee  by  posting 
notices,  and  was  in  no  sense  in  compliance 
with  the  provisions  of  tbe  statutes,  and  it 
Is  not  contended  that  it  was.  ThB  defense 
seems  to  have  been:  First,  that  the  plaintUT, 
Wm.  A.  Porterfleld,  was  not  tbe  real  owner 
of  the  property,  and  that  the  real  owner  of 
tbe  property  was  PorterfieM's  father-in-law, 
C:  W.  L.  Stlebl,  who  testified  that  be  bad  sold 
tbe  property  to  his  son-in-law,  the  plaintiff. 
Tbe  evidence  shows  that  Stlehl,  however, 
looked  after  the  care  and  stora^  of  the  prop- 
erty, his  son-in-law  being  absent,  and  a  non- 
resident. 

The  second  pr(^K»ltion  raised  by  the  de- 
fendants was  that  It  was  a  mere  paper  sale, 
meaning  by  a  "paper  sale"  what  Is  defined  as 
follows: 

"A  mere  paper  sale  of  a  chattel,  without  de- 
priving the  owner  of  posBeesion,  ia  not  suffi- 
cient to  constitute  conversion." 

It  Is  true  that  the  plaintiff  did  have  con- 
structlre  jKraseaslon,  and  so  does  any  bailor 


who  Intrusts  property  to  a  warehouseman, 
but,  as  heretofore  stated,  the  actual  posses- 
sion was  first  in  Billings,  and,  at  the  time  of 
the  sale,  appears  to  have  been-  in  possession 
of  Kee.  Hence,  either  one  or  both  of  them 
were  In  possession  In  tbe  sense  that  any 
warehouseman  Is  In  possession,  and,  if  th^ 
had  advertised  the  property  in  compliance 
with  tbe  provisions  of  the  statutes  heretofore 
cited,  and  sold  the  same  in  compliance  there- 
with, title  to  property  would  pass;  but  their 
failure  to  comply  with  tbe  provisions  of  sold 
statutes,  evm  In  a  reasonable  way,  and  hav- 
ing sold  tbe  same,  tlieir  action  constituted  a 
conversion. 

Tbe  owner  bad  a  cause  of  action  against 
them  for  CMverslon,  and  tbe  value  of  bis 
property  at  tbe  time  of  the  conversion  was 
the  measure  of  his  damages  against  which 
it  was  right  to  oCbet  flie  accrued  rentals. 

Bvldence'Was  taken  pro  and  con  apou  these 
proposlti<m8  and  tbe  Issues  were  submitted 
to  tbe  Jury.  The  court,  In  bis  instructions, 
defined  oWma*8h^  conversion,  and  the  meas- 
ure of  damage.  Tbe  court  also  instructed 
the  Jury  to  allow  for  tlie  sum  of  the  admit- 
ted rents  due  In  the  sum  of  936.  The  Jury 
rendered  a  verdict  In  favor  of  the  idalntlff, 
Wm.  A.  Porterfleld,  In  the  sum  of  $300.  A 
motion  for  a  new  trial  was  filed,  and  over- 
ruled, and  appeal  prayed  for,  and  the  record 
was  filed  In  this  court  November  14,  1917. 
Briefs  of  plalntlffB  in  «ror  wwe  filed  Uardi 
2S,  1920.  Brief  of  the  defmdant  In  error 
was  filed  Hay  5,  1920.  Brief  was  filed  on 
behalf  of  J.  W.  Billings,  and  oa  October  B. 
1920,  answer  to  ttie  t»lef  of  J.  W.  BUUnga 
was  filed. 

The  tHTlef  of  tbe  plaintiff  In  oror  contains 
nine  assignments  of  error.  Tbe  brief  quotes 
quite  extendvely  from  the  evidence,  and 
closes  by  quoting  three  or  four  of  the  instruc- 
tions of  the  court,  to  none  of  which  he  specif- 
ically objects,  and  at  the  time  they  were  giv- 
en he  does  not  appear  to  have  excepted.  The 
plaintiff  in  error  makes  a  statement  on  page 
46  of  his  brief  as  follows:  "The  demurrer  to 
the  evidence  should  have  been  sustained." 
We  have  examined  tbe  record,  end  fall  to 
find  where  any  such  demurrer  was  presented. 

We  have  examined  the  instructions  of  tbe 
trial  court  and  they  seem  to  be  a  fair,  com- 
prehensive, and  correct  statement  of  the  law 
applicable  to  the  issues.  None  of  the  instruc- 
tions are  excepted  to  or  criticised  by  the  at* 
tomey  for  plaintiff  In  error. 

[1]  There  is  a  brief  filed  in  behalf  of  J.  W. 
Billings  in  an  effort  to  show  that  Billings 
was  not  guilty  of  conversion,  since  he  was 
the  buyer,  and  not  the  seller.  Wtiatever  un- 
certolntlee  may  have  arisen  as  to  just  what 
the  relations  of  the  two  defendants  were  rel- 
ative to  the  transaction,  the  question  of  their 
liability  was  submitted  to  the  Jury  under  a 
fair  and  proper  Instmctiou,  and  tbe  finding 
Is  binding  upon  thla  cmirt; 
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The  Instructions  gaTe,  In  substance,  the 
following  rule  as  to  liablUt;  tw  conTersIon, 
as  stated  In  38  Ore  2054: 

"Every  peraon  Is  liable  In  trover  who  per- 
flocally  or  by  agent  commits  an  act  of  coDver- 
sion,  or  who  participates  by  instigating,  aiding, 
or  assisting  another,  or  who  benefits  its 
proceeds  in  whole  or  in  part." 

In  the  same  connectltni,  see  88  Oyc.  2087, 
I  "C": 

"The  connection  of  defendant  with  a  conrer- 
sion  win  be  sufficiently  shown  by  proof  of  any 
facts  or  dreamstances  wUch  wlU  justify  an 
inference  that  he  assisted  in  wrongfully  tailing 
the  goods,  shared  in  the  proceeds  thereof  with 
ffuilt7  knowledge,  or  participated  in  some  act 
which,  in  law,  amounted  to  a  conTerslon.** 

In  the  case  of  Aylesbury  Mercantile  Co. 
T.  Fitch,  22  Okl.  475,  89  Pac.  1089.  23  L.  B.  A. 
(N.  S.)  573,  and  In  BUby  t.  Jones,  39  OkL 
613.  136  Pac.  414,  conversion  Is  defined  as 
fbuinra: 

**GonTer8ion  is  any  distinct  act  ol  dominion 
wrongfully  exerted  over  another's  personal 
property,  tn  denial  of  or  inconsistent  with  his 
rights  therehL" 

The  definition  of  conTorslon,  as  presented 
to  the  Jury  by  the  trial  court  In  the  Instant 
case,  gives  this  definition  In  substance. 

We  have  examined  the  two  cases  dted  by 
the  attorney  for  Billings  tn  support  of  hla 
contention;  Forth  ?.  Pursley,  82  111.  152; 
Horak  v.  Thompson  (Iowa)  83  N.  W.  889.  We 
do  not  think  these  cases  apply  to  the  instant 
case.  The  first  was  a  case  where  a  mortgagee 
held  a  mortgage  on  one-half  interest  In  a 
portable  sawmill.  He  undertook  an  action 
for  trover  before  the  mortgage  was  due,  and 
before  he  was  entitled  to  possession.  The 
court  held  he  coUId  not  sustain  IL 

The  last  case  was  one  where  plaintiff  bad 
leased  certain  lands,  and  had  erected  cer- 
tain structures  thereon,  with  the  understand- 
ing that  tbe  title  of  the  same,  was  to  remain 
in  him.  Afterwards,  two  or  three  transfers 
of  the  real  property  were  made,  and,  upon 
demand  upon  one  of  the  transferees,  delivery 
or  pay  for  the  property  was  denied.  Where- 
upon the  lessee  sued  blm  for  conversion. 
The  facts  affecting  the  rights  of  the  parties 
not  being  in  dispute,  hence,  the  determination 
of  their  rights  was  purely  a  question  of  law 
for  the  courts  to  determine,  and  the  court 
held  the  defendant  not  guilty  of  conversion, 
and  that  the  plaintiff  had  sued  the  wrong 
party. 

In  the  Instant  case,  persona)  property 
was  intrusted  to  one  of  the  defendants,  as 
a  warehouseman.  He  shifted  possession  of 
tbe  property.  Afterwards  he  appeared  at  a 
purported  sale,  conducted  by  authority  of  tbe 
one  to  whom  he  had  turned  possession  of  tbe 
property,  and  bought  the  property  In.  The 
seller  and  buyer  are  tbe  defmdauts  In  the 
instant  case^   The  circumstances  an  sach. 


and  tbe  conduct  of  the  def«idants  is  each. 
In  relation  to  thia  transaction,  that  it  could 
be  reasonably  Inferred  that  they  were  both 
liable  in  conversion,  and  such  the  jury  in 
the  Instant  case  must  have  concluded,  adnce 
It  returned  a  verdict  holding  them  both  11* 
able. 

The  plaintiffs  In  error  Invoked  the  prin- 
ciple that  It  was  the  duty  of  this  court  to  re- 
view the  record,  and  If  It  Is  found  that  the 
findings  of  the  Jury  are  clearly  against  the 
weight  of  the  evidence,  the  Judgment  must 
be  reversed,  and  Judgment  directed. 

This  rule  applies  in  purely  equitable  causes, 
and  not  to  law  causes  wherein,  as  a  matter 
of  right,  the  Issues  are  triable  by  a  Jury.  The 
mle  In  such  cases  Is  stated  to  be  as  follows 
(first  syllabus  case  of  Elwell  v.  Purcell,  42 
OkL  1,  140  Pac.  412) : 

"Where  there  are  controverted  Issues  of  tact 
and  conflicting  testimony  as  to  their  existence, 
tbe  findings  of  the  Jury  in  reference  thereto^ 
under  instructions  not  complained  4^  ihoold  be 
binding  on  this  court" 

See,  also,  Chicago,  Rock  Island  ft  Pacific 
Ry.  Co.  V.  Newbum,  39  OkL  704,  136  Pac 
174,  where  the  rule  is  clearly  stated  as  fol- 
lows: 

"In  order  to  determine  whether  there  is  any 
evidence  In  tbe  record  reasonably  tending  to 
support  tbe  verdict,  it  is  the  duty  of  tbe  court 
to  treat  all  the  evidence  offered  by  plaintiff  aa 
true,  and  treat  all  the  evidence  offered  by  de- 
fen^ttt  in  conflict  as  having  been  rejected,  and 
when  all  the  evidence  supporting  the  verdict, 
taken  together  and  given  all  the  preaumptions 
and  deductions  of  which  it  is  reasonably  sus- 
ceptible, is  sufficient,  the  verdict  will  be  allowed 
to  stand,  notwithstanding  the  countervailiog 
evidence  in  tbe  record  would  have  been  suffi- 
cient to  aostain  a  verdict  im  th9  other  party." 

To  the  same  effect  are:  Rumbaugh  t. 
Rumbaugh,  39  Okl.  445.  135  Pac.  937 ;  Dunn 
V.  Carrier.  40  OkL  214,  135  Pac.  837 ;  Peters 
V.  Holder,  40  OkL  93,  136  Pac  400;  Tulsa 
Street  Ry.  Co.  v.  Jacobson,  40  OkL  118.  136 
Pac.  410;  Moore  v.  Johnson,  39  OkL  587, 
136  Pac.  422 ;  Walters  Nat.  Bank  v.  Bantock, 
41  Okl.  153.  187  Pac  717,  L.  R.  A.  19150, 
531;  and  numerous  other  authorities  given 
In  Oklahoma  Digest,  Annotated.  Cumula- 
tive Plan,  Notes  to  Statutes,  vol.  8,  under 
head  of  "Conflictlug  Evidence,"  {  1002,  pp. 
123,  124. 

12]  As  to  the  proposition  of  this  being 
merely  a  paper  sale,  we  will  state  that  ws 
are  unable  to  see,  In  this  cose,  anything  dif- 
ferent from  a  case  where  bailee  undertakes 
to  make  a  sale  of  the  property  placed  tn  his 
custody  for  the  storage,  under  the  provisions 
of  the  statutes  of  our  state,  and  failure  to 
comply  therewith.  The  bailee  himself,  by 
his  own  conduct  and  that  of  the  other  defend- 
ant, has  gotten  the  relations  of  himself  and 
the  other  def»dant  to  the  transactton  In 
more  or  less  doubt,  and  then  seeks  to  take 
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■drutage  of  flie  tftnaUmi  to  escape  liability  |  Oklahoma  Ooonfy. 
wheal  sued  la  oooToralcm. 

[3]  DiKHi  this  State  of  facts  belnc  submit- 
ted  to  the  Jvej  under  proper  Instractions,  and 
Instroctlons  not  objected  to,  and  the  flndlaes 
bdns  against  the  defendants,  the  THidlct, 
under  such  circumstances,  wIU  not  be  dis- 
tmbed.  I 

We  hcAdt  tbenfm,  that  tbe  Judgment  of 
the  trial  court  must  be,  and  the  same  Is, 
hereby  affiimed. 
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Writ  dfsdiarged  on  pe- 
titioner's motion,  and  petitioner  remanded. 

T.  p.  Chambers,  Sr..  and  Paul  3.  Mc- 
Carthy, both  of  Oklahoma  City,  for'  peti- 
tioner. 

B.  li,-  Fulton.  A«Bt  AtCy.  Q&Lt  for  re^xnid- 
ent. 


HARRISON,  a  and  PITOHFORD, 
JfcNEILLb  and  NICHOI^N,  33^  concur. 


Ex  nrt*  HICKS.    (Ne.  Ar-3646.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  July 
80,  1921.) 

Petition  by  Gladys  Hicks  for  habeas  cor- 
POB,  alleging  lU^al  restraint  by  A.  J.  Brown. 
Chief  of  Police  of  Anadarko.  OkL  Writ  al- 
lowed, and  petitloDer  discharged. 

Morgan  ft  Osmond,  of  Anadarko,  for  peti- 
tioner. 

PBR  CURIAM.  In  Cbls  proceeding.  Glad- 
ys Hl<fts,  by  ber  counsel,  presented  to  this 
court  a  Terifled  petition,  wherein  she  alleges 
that  she  is  lU^lly  restrained  of  her  lib- 
erty by  A.  J.  Brown,  chief  of  police  of  Ana- 
darko; that  ber  Illegal  detentloQ  consists  in 
this:  That  she  was  tried  and  pronounced 
gnllty  on  a  charge  of  Tagrancy  by  the  may- 
or of  aald  dty,  and  fined  In  the  sum  of  $100, 
and  was  informed  that  if  she  would  pay  9BO 
she  would  be  released,  provided  she  would 
leave  Qie  dty  and  not  return ;  that  slie  paid 
•aid  sum  of  $00  and  ttw  next  day  aald  ddef 
<tfp(dlee  again  took  her  In  Charge;  Uiatsald 
restraint  Is  unlawful  and  unauthorised,  for 
flie  reastm  that  said  mayor  was  without  au- 
thority to  Irapoaa  a  fine  of  $100.  Therefore 
the  eommitment  iasued  Is  foM,  in  that  It  de- 
prives petitioner  of  her  liberty  without  due 
praceaa  of  law. 

This  presento  the  identical  question  passed 
vpaa  til  the  case  of  Etc  parte  JtOmson,  13 
ttL  Or.  80, 181  Fac.  1097,  and  Bz  parte  Mfw- 
R>e^  18  Okl.  Gr.  62,  182  Pac.  233.  For  the 
reasms  stated  therein,  we  ere  of  the  opin- 
ion that  under  the  proceedings  had  petition- 
er was  delved  of  her  liberty  without  due 
process  of  law.  and  that  the  writ  should  be 
allowed,  and  petitioner  discharged. 


Ex  parte  LAWHEAD.    (No.  A-3992.) 

(Oriminal  Court  of  Appeals  of  OUahona.  Jtdy 
6^  1921.) 

Petition  by  Voa  Lawhead  for  habeas  cor- 
pus to  be  directed  to  Boi  Dancey.  Sheriff  of 
388 


PER  CURIAM.  On  June  4,  1921,  there 
was  filed  with  the  clerk  of  this  court  a  peti- 
tion for  writ  of  hahMB  corpus,  which  was 
presented  to  the  Presiding  Judge,  alleging 
that  Don  Lawhead  was  unlawfully  restrain- 
ed of  his  liberty  by  Ben  Dancey,  sheriff  of 
Oklahoma  county;  that  the  cause  of  said 
restraint  was  a  warrant  issued  by  the  Gov- 
ernor of  Oklahoma  upon  a  requisition  from 
the  Governor  of  Colorado,  predicated  upon 
an  Information  filed  by  Joseph  W.  Hawley, 
district  attorney  of  Las  Animas  county, 
Colo.,  charging  said  Don  Lawhead  with  the 
crim^  of  obtaining  roouey  under  false  pre- 
tenses from  one  R.  A.  Murray,  committed  In 
said  county  and  state,  and  alleging  various 
groimds  why  said  warrants  were  improvl- 
dently  Issued. 

The  writ  of  habeas  corpus  Issued  return- 
able before  the  court  on  June  6tb,  at  whlcb 
time  all  the  parties  ai^eiared.  Phereupon 
I)etItion«,  through  his  counsel,  asked  ,  leave 
to  dismiss  the  cause,  which  motlou  was  sus- 
tained, the  writ  discharged,  and  petitioner 
remanded  to  the  custody  of  the  respondent. 


Ex  parte  MADDOX.    (No.  A-3485.) 

(Criminal  Court  of  Appenia  of  Oklahoma.  Aug. 
11,  1921.) 

Petition  by  C  W.  Maddox  for  writ  of  hh- 
beas-corpus.  Dismissed. 

J.  W.  Smith,  of  Cordele.  for  petitioner. 

PER  CURIAM.  On  motion  of  counsel  of 
record  for  petitioner  in  the  above  entitled 
and  numbered  cause,  the  same  Is  dismissed 
without  prejudice. 


Ex  parie  REEDY.   (No.  A-2986.) 

(Oriminal  Court  of  Appeals  of  Oklahoma. 
Aug.  16, 19210 

Petltlcm  of  Larry  Reedy  for  writ  of  ha- 
beas corpus.   Petitioner  ordered  discharged. 

J.  D.  P.  Jennings,  of  Oklahoma  City,  for 
petitioner. 

B.  D.  Shear,  Municipal  Counselor,  of  Okla- 
homa City,  and  Frank  N.  Watson,  Assistant 
Municipal  Counselor,  for  respondent. 

PER  CDRIAM.  This  was  an  application 
to  this  court  for  a  writ  of  habeas  corpus, 
filed  April  Si.  1917.  upon  the  ground  that 
petitioner.  Larry  Reedy,  "is  unlawfully  re- 
strained <3t  his  liberty  alnd  imj^soned  In  tim 


Digitized  by 


98 


BBPOBTEB 


(OU. 


dtr  jaU  of  OUataoma  Oity  by  W.  B.  lAcboIs, 
eUef  of  ptriUce."  Ttn  wilt  Issued,  returnaMe 
forthwith. 

Obedient  to  the  writ,  respondait  prodnoed 
petitioner  and  filed  answer  as  follows: 

"Comes  DOW  the  city  of  Oklahoma  Cit7  and 
confeBBes  the  writ  to  Bhow  csDse  heretofore 
issued  in  the  above-eDtitled  canse,  and  prays 
the  coart  that  said  petitioner,  Larry  Beedy,  be 
released." 

It  was  thereupon  adjudged  and  ordered 
that  petitioner  be  disdiargea. 


Ex  parte  SMITH.    (No.  Ar-39M.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  July 
8,  1021.) 

Petition  by  J.  J.  Smith  for  a  writ  of  ha- 
beas corpus  to  be  let  to  baiL  Cause  dis- 
missed. 

H.  L.  HardgraTe,  of  Antlers,  for  petitions. 
8.  B.  Backett,  Co.  Atty.,  for  respondeat. 

PER  CURIAM.  The  petitioner,  J.  J. 
Smith,  filed  his  petition  In  this  court  on  June 
14,  1^1,  seeking  the  writ  of  habeas  corpus 
for  the  purpose  of  being  admitted  to  ball, 
being  heU  by  N.  r.  Klrkpatrlt^  sberUf  of 
Puahmataba  county  npiHi  a  oconmltment  Is- 
sued upon  a  preliminary  examination  had 
on  a  complaint  wherein  petttlonw  was  charg- 
ed with  the  crime  of  rape  in  the  first  degree. 
On  June  1^  1921,  counsel  for  petitions  filed 
a  motion  to  dismiss  the  canse,  which  motion 
Is  sustained,  and  the  cause  dismissed. 

WATSON  V.  STATE.    (No.  A-3699.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  July 
30,  1921.) 

Appeal  from  Superior  Coqrt,  Okmulgee 
Oounty;  B,  E.  Simpson,  Ju^e. 

Unk  Watson  was  convicted  of  selling  In- 
toxicating llQuor,  and  aK>eals.  Affltmcd. 

B.  U.  Ourter,  ot  Okmulgee,  for  plaintiff  in 
error. 

The  Attorney  General  and  W.  O.  Hall, 
Asst.  Atty.  Q&ci.,  for  the  State. 

FEB  GUBIABf.  PlalntUT  In  error,  Link 
Watson,  was  convicted  on  an  Informatlm 
charging  the  selling  of  four  quarts  of  whis- 
ky to  one  O.  T.  Berry,  and  his  punishment 
fixed  at  confinement  In  the  county  Jail  for  6 
months  and  a  fine  of  $500.  From  tbe  Judg- 
ment rendered  on  the  verdict  be  appeals. 

The  proof  on  the  part  of  the  state,  showing 
the  sale  of  the  whisky  as  charged.  Is  con- 
elusive  and  nncontroverted.  An  examination 
of  the  record  discloses  that  the  appeal  herein 
is  destitute  of  uierlt. 

Tiie  Judgment  of  the  loww  court  is  there- 
fore affirmed. 


Ex  parte  WILLIAMS.   (Nfc  A-M09.) 

(Orbninal  Court  of  Appeals  of  Oklahoma.  July 

10.  1921.) 

Application  by  Al  Williams  for  writ  of  ha- 
beas corpus  to  obtain  admission  to  bait 
Writ  denied,  and  ball  refused. 

Welch  &  Welch,  of  Antlers,  for  petitioner. 
The  Attorney  General,  W;  C.  Hall.  Asst. 

Atty.  Qea.,  and  Charles  E.  HcPherren,  of 

Dnrant,  for  respmideDt. 

PER  CURIAM.  This  Is  u  application  by 
Al  Williams  for  a  writ  of  habeas  corpus  to 
obtain  admlssl<m  to  ball  f«  a  charge  of  mur- 
der, complaint  filed  May  24,  1921,  b^ore 
Geo.  B.  CbUders,  Justice  of  the  peace  of  Ant- 
lers townahip,  Pushmataha  county,  cbari^ng 
the  murder  of  one  W.  Jj.  Bowlln,  wherein 
upon  his  preliminary  examination  petitioner 
was  bound  over  to  the  district  court  with- 
out balL 

Petitioner  avers  that  he  has  heretofore  a|^ 
plied  to  the  district  court  of  said  county  for 
a  writ  of  habeas  corpus  to  be  admitted  to 
bail,  and  on  the  hearing  thereon  ball  was 
denied.  Petitioner  avers  that  upon  the  evi- 
dence introduced  at  his  preliminary  exami- 
nation, together  with  the  affidavits  of  cer- 
tain other  persons,  which  are  presented  here- 
with, it  Is  shown  that  the  proof  of  bis  guilt 
Is  not  evident,  nor  the  presumption  thereof 
great;  that  therefore  petitioner  is  entitled 
to  be  let  to  bail  pending  his  trial  on  said 
charge. 

The  evidence  for  the  state,  offered  on  the 
preliminary  examination,  shows  that  about 
sunrise  on  the  19th  day  of  May.  1921.  the 
petitioner  did  kill  and  murder  W.  L.  Bowlln, 
by  shooting  him  with  a  shotgun;  that  the 
charge  entered  b^iind  the  rig^t  ear,  a  few 
shot  entering  the  nedc  and  ahoulder.  The 
shooting  occurred  on.  the  place  of  the  de- 
ceased, in  a  small  pasture  where  he  kept 
hla  work  horses.  The  evidence  shows  that 
the  body  was  found  a  few  minutes  later  In 
a  little  glade  surrounded  by  a  thicket,  and 
two  bridles  were  lying  near  the  body.  No 
weapon  of  iany  kind  was  found  on  or  near 
the  body.  Petitioner  admits  the  killing,  but 
claims  that  It  was  done  in  his  necessary  sdf* 
defense. 

We  have  examined  the  record,  and.  with- 
out entering  Into  a  discussion  of  the  facts  as 
disclosed  by  the  proof,  we  deem  it  only  nec- 
essary to  say  that,  upon  a  careful  considera- 
tion of  all  the  testimony  presented  in  sup- 
port of  the  application,  we  are  of  opinion 
that  petitioner  is  not  entitled  to  be  1^  to  ball 
as  a  matter  of  legal  right. 

It  Is  therefore  considered  and  ordered  tliat 
the  writ  be  denied,  and  bail  refused. 
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MOORE  V.  MOORE.    (Ito.  16407.) 

(Supreme  Goart  of  Waihlnston.  July  S,  19!^.) 

Department  1. 

Appeal  from  Superior  Court,  Okanogan 
County ;  C.  H.  Neal,  Judge. 

Suit  by  Rose  A.  SCoore  against  James  B. 
Moore.  From  an  order  denying  defendantfs 
motion  to  vacate  the  decree,  and  set  his  de- 
fault aside,  defendant  appeals.  Berersed, 
with  directions. 

Ferris  &  Ferris,  of  Spokane,  for  ai^ellant. 

P.  D.  Smith  and  W.  C  Brown,  both  of 
Okanogan,  for  respondent. 

PBB  CURIAM.  Respondent,  on  Marcdi  19, 
1920,  was  granted  a  decree  of  divorce  from 
the  appellant,  which  decree  awarded  her  the 
custody  of  their  six  minor  children;  there 
being  no  appearance  by  the  appellant  On 
A4>ril  10,  1^,  the  appellant  served  and  filed 
a  motion  to  have  the  decree  vacated  and  his 
default  set  aside,  on  tl^  ground  that  the  or- 
der of  default  and  decree  had  been  taken 
against  him  through  his  inadvertence  and 
leasable  neglect.  The  trial  court  entered 
an  order  refusing  to  vacate  the  decree,  from 
wUch  order  the  appellant  has  brought  this 
anteaL 

It  is  not  necessary  to  detail  the  facts  al- 
lied by  the  respondent  as  showing  a  reason 
entitling  him  to  have  bis  default  set  aside 
and  the  deem  opraed.  It  is  only  necessary 
to  say,  upon  the  antiunlty  of  Jarrard  t.  Jar- 
rard,  188  Fac.  741,  recmtly  decided  by  this 
court,  that  the  relief  asked  for  by  the  ap- 
peflant  shoold  have  been  granted. 

The  order  of  the  trial  cour^  refusing  to 
set  aidde  tiie  de&ult  and  vacate  the  decree, 
.  is  reversed,  and  tliat  court  Is  directed  to  al- 
knr  appellant  to  file  his  answer,  and  to  pro- 
ceed to  bear  tbe  case  nptm  Its  merits. 


WEST  V.  STATE.   (No.  A-3692.) 

(Orbninal  Coart  of  Appeals  of  Oklahoma. 
Aug.  8,  1921.) 

(SpOabiu  by  the  OovriJ 

1.  Laroesy  '^=>55— Evidenoe  held  ■■flfdaat  to 
smtaiB  conviction. 

Evidence  examioed,  and  MU  sufficient  to 
sustain  a  conviction. 

2.  Larceay  «s>70(l),  79— Isstruotieos  »  varl- 
aace  aad  treapua  aanecessary. 

Where,  in  a  prosecution  for  larceny  of  an 
antomolnle,  tiie  state's  evidence  tended  to  es- 
taUisfa  guilt  of  the  crime  charged,  and  defend- 
ant ai  a  witness  denied  taking  the  car,  there 
was  no  evidence  requiring  tbe  sabmiBsion  of 
any  issue  of  variance  between  tbe  allegations 
and  the  proof.    Nor  did  defendant's  evidence 


. STATB  99 
P.) 

tend  to  raise  tbe  iasue  of  his  guQt  of  a  trespass 
under  the  special  act  of  the  1917  Lepslature 
(Laws  1917,  c.  149),  providing  against  defacing, 
injuring,  molesting,  driving,  or  attempting  to 
drive  any  automobile  for  joy  riding  or  any  oth- 
er  pnrpose.  Defendant's  evidence  in  this  case 
amounted  only  to  a  denial  of  the  alleged  felo- 
nious taking  of  the  property,  and  an  attempted 
explanation  of  his  possession  of  it.  His  evi- 
dence in  no  particular  disclosed  a  trespass 
against  the  property. 

3.  Criminal  law  «s»763,  764(l)^afusal  of 
requested  Instniotlons  Isvadlsg  the  provlaoe 

of  the  Jury  I*  proper. 

It  is  not  error  to  refuse  to  give  requested 
instructions  which  amount  to  comments  upon 
the  weight  of  the  evidence,  and  are  invaaions 
of  the  province  of  the  jury. 

4.  Witnesses  «=s>383,  389— May  bs  (mpsached 
by  contradictory  statement,  but  not  by  matter 
collateral  to  Issue. 

A  witness  may  not  be  impeached  on  any 
matter  collateral  to  the  matter  in  issue  with  a 
view  to  eliciting  from  such  witness  an  admis* 
sion  at  variance  between  former  statements 
and  those  testified  to  on  the  trial.  Where, 
however,  the  matter  inquired  about  is  relevant 
to  the  issue  in  the  cauae,  and  tbe  witness  de- 
nies having  made  a  statement  material  thereto, 
such  statement,  if  contradictory  to  his  testi- 
mony given,  on  the  trial,  may  be  shown  to  im- 
peach him. 

Mddi^tonal  SvUahua  hn  Bditorial  Utaff.) 

5.  Larceny  «=»64( I)— Presumption  of  gollt 
from  the  possession  of  recently  stolan  prop- 
erty is  one  of  fact 

The  presumption  arising  from  the  posses- 
sion of  recently  stolen  property  that  the  pos- 
sessor is  the  thief  is  one  of  fact,  and  not  of 
law. 

• 

Appeal  from  District  Court,  Rogers  County ; 
C.  W.  Mason,  Judge. 

Clyde  West  was  convicted  of  grand  larceny, 
and  appeals.  Affirmed. 

W.  H.  Eomegay,  <tf  Vlnlta,  for  plaintiff  in 
error. 

S.  P.  Freeling,  Atty.  Gen.,  and  SL  L.  7ul- 
ton,  Asst  Atty.  Gen^  for  the  Stat& 

MATSON,  J.  Plaintiff  In  error,  Clyde 
West,  hereinafter  referred  to  as  defendant, 
was  prosecuted  in  the  district  court  of  Rogers 
county  by  Information  charging  tbe  larceny  of 
an  automobile,  the  property  of  one  Charles 
M.  Seward.  A  trial  to  a  Jury  resulted  In  a 
conviction,  with  punishment  assessed  at  im- 
prisonment in  tbe  penitentiary  for  a  pralod 
of  one  year. 

[1]  It  is  first  contended  that  the  evidence  is 
insufficient  to  sustain  the  conviction,  and  th&t 
the  trial  court  erred  In  refusing  to  direct  a 
verdict  of  acquittal.  Under  this  assignment 
of  error  contention  Is  made  that  the  evidence 
does  not  show  that  tbe  car  was  taken  by  de- 
fendant with  an  intent  to  personally  deprive 
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the  owner  of  it,  and,  farther,  that  the  evidence 
of  defendBDt'B  good  reputation  for  honesty  Is 
soffident  to  overcome  any  prraumptlou  of  fact 
that  defendant  was  the  thief  arising  from  the 
possesdim  ct  property  recently  stolen. 

The  on  contradicted  evidence  is  to  the  effect 
that  one  Seward,  who  was  the  owner  of  a 
Ford  touring  car,  parked  the  same  in  front 
of  a  hardware  store  on  one  of  the  basiness 
streets  in  the  city  of  Claremore  late  in  the 
evening  of  the  18th  day  of  February,  iS19; 
that  after  transacting  some  business  the  own- 
er retaraed  to  the  place  where  tlie  car  had 
been  left,  and  found  the  same  had  been  taken 
without  his  tmowledge  or  consent.  Some  two 
hours  thereoftert  defendant  was  found  In 
possovion  of  this  car,  stuc^  in  a  mudhole  on 
a  public  highway  about  three  miles  north  of 
the  town  of  Busheybead,  In  said  countr. 

Defendimt  had  been  in  tlie  dty  ctf  dare- 
more  that  day,  and  had  purchased  a  pair  of 
shoes  at  a  store  there,  giving  in  payment  for 
samA  a  dieck  on  a  bank  in  the  town  of  Ctui- 
Ma.  When  defendant  was  apprehended  in 
PMsession  of  the  car  by  otttcere  from  the 
town  of  Oielsea,  defoidaut  living  near  said 
town,  defmdant  gave  a  flctltlons  mmie,  and 
claimed  that  be  had  come  from  the  dty  of 
Tnlsa  in  the  car  that  day.  After  he  was 
placed  under  arrest  he  was  put  in  the  back 
seat  of  the  car,  and  told  to  stay  ^re  until 
Hia  officers  got  the  car  out  of  the  mudhole. 
One  of  the  offic^-s  went  to  the  front  of  the 
car  and  started  to  crank  It  and  defendant 
grabbed  the  pair  of  shoes  he  had  with  him 
and  started  to  run.  One  of  the  officers  shot 
toward  defendant  two  or  three  times,  and 
defendant  dropped  the  shoes  and  escaped. 
The  officers  recovered  the  car  and  drove  It 
back  to  Claremore. 

The  next  morning  defendant  returned  to 
the  scene  in  order  to  recover  his  lost  shoes, 
but,  falling  to  find  them  walked  on  to  his 
home,  a  distance  of  six  miles,  and  went  to 
work  sowing  oats.  He  was  apprehended  and 
arrested  that  afternoon  about  4  o'clodc.  Aft- 
er being  taken  to  the  Jail,  the  owner  of  the 
car  went  up  to  the  Jail.  He  was  a  total 
stranger  to  defendant,  but  before  he  had  said 
anything  to  defendant,  defendant  voluntarily 
remarked  to  him,  "I  didn't  steal  your  car." 

Defendant  was  first  seen  In  possession  of 
the  car  in  the  town  of  Busbeyhead.  At  that 
time  the  car  had  been  stopped  near  a  lumber 
yard  In  said  town,  and  defendant  accosted  a 
yotmg  man  and  asked  him  If  be  knew  where 
he  could  get  some  oil  for  the  car,  and  also 
s<mie  water.  It  was  then  very  dark,  and  the 
stores  were  closed,  but  the  young  man  found 
some  oil  and  got  water  for  the  car  for  defend- 
ant, and  this  young  man,  desiring  to  go  to 
Chelsea,  got  in  the  car  and  rode  with  de- 
fendant np  to  the  place  where  he  was  after- 
wards apprehended.  On  the  way  up  thore, 
defoidant  drove  the  car  at  a  very  rapid  weed, 
and  remarked  to  this  young  man,  "That's  the 


way  I  drive  my  car  when  fve  got  my  girl 

in  It" 

Tbe  identity  of  defendant  was  ascertained 
through  tradng  the  purchase  of  the  shoes  in 
Claremore,  the  fact  that  defendant  bad  giv- 
en a  check  in  payment  for  the  shoes  being  tbe 
means  of  i(^entifying  and  locating  him. 

I>efendant,  as  a  witness  in  his  own  bdialf, 
att^pted  to  explain  his  possession  of  the  au- 
tomobile, and  testified  that  when  he  was  leav- 
ing Claremore,  about  7:^  o'tdock  p.  m.,  he 
was  walking  along  the  street  towards  tbe  de- 
pot to  take  a  train  to  Chelsea,  and  a  white 
man  who  was  s  total  stranger  to  him  asked 
him  where  he  was  gtOag,  and  be  told  this  man 
that  he  was  going  to  CStdsea,  and  the  man 
told  him,  "W^,  I  am  going  to  drive  op  there 
in  this  car,  and  you  can  go  with  me;"  that  be 
got  in  with  this  stranger  and  drove  as  far  as 
Bnsh^bead,  when  a  car  with  bright  head- 
lights was  seen  coming  In  the  opposite  direc- 
tion; that  as  soon  as  this  car  was  seen  the 
stranger  got  out,  and  remarked  that  he  was 
going  up  Into  the  town  of  Busbeyhead  to  fet 
scone  oil  for  the  car,  and  1^  defouiant  with 
it ;  that  defendant  Waited  about  SO  minutes, 
and,  the  stranger  not  retomlng,  defendant 
concluded  he  would  get  some  oil  for  the  car 
hlms^f.  and  drive  It  on  to  Chdsea,  where  be 
was  known,  and  leave  It  In  a  garage  there, 
and  that  he  was  in  the  act  of  driving  the  car 
to  Chelsea  when  he  became  stuck  in  the  mud- 
hole.  Defradant  also  denied  having  any 
conversation  with  the  young  man  concerning 
the  car  belonging  to  him  (defendant),  and 
about  driving  the  car  fftst  when  he  had  his 
girl  in  It.  Defendaat  also  testified  he  bad  no 
recollection  of  having  any  conversation  with 
Seward  in  which  he  denied  stealing  the  car. 

Some  witnesses  testified  that  defendant's 
previous  reputation  for  honesty  in  the  neigh- 
borhood in  which  he  lived  was  good. 

The  foregoing  is  substantially  the  material 
evidence  In  the  case. 

[B]  The  rule  in  this  state  Is  that  the  pre- 
sumption arising  from  the  possession  of  re- 
cently stolen  property,  to  wit,  that  the  posses- 
sor is  the  thief.  Is  one  of  fact,  and  not  of 
law.  If  the  possession  is  unexplained,  or 
Is  unsatisfactorily  explained,  the  evidence  is 
sufficient  to  sustain  a  conviction  for  larceny, 
the  inferences  arising  from  such  possession 
being  for  the  jury  to  determine.'  Davis  v. 
State,  7  OkL  Cr.  322,  123  Pac.  560. 

[2]  In  this  case  defendant  attempted  to  ex- 
plain bis  possession  of  the  stolen  car,  but  his 
explanation  is  wholly  unsatisfactory,  and 
clearly  incredible.  An  intelligent  jury  would 
hardly  be  expected  to  believe  that  a  white 
maij),  who  was  a  total  stranger  to  defendant 
(a  negro),  would  voluntarily  accost  him  on 
a  cold  night  In  the  middle  of  February  and 
ask  him  wlioe  be  was  going,  and  as  a  result 
another  nnnsnal,  If  not  remarkable,  dxcara- 
stance  was  the  peculiar  colncldoice  that  this 
white  stranger  happened  to  be  destined  fot 
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the  same  place  that  defendant  was  headed 
for.  Another  very  rranarkable  occnrrence  con- 
nected with  defendant's  possession  of  this 
car  Is  the  fact  that  after  having  stolen  the 
car  the  white  man  would  abandon  it  in  the 
town  of  Busheytaead,  and  never  return,  and 
it  Is  equally  unbelievable  that  after  waiting 
30  minutes  for  the  white  man  to  return  that 
defendant  would,  If  Innocent,  continue  In  the 
possesion  of  the  car,  supply  It  with  oil  and 
water,  and  continue  on  a  Journey  toward  his 
home  without  notlfjdng  a  single  person  of 
his  intuitions;  and  again,  the  fftct  that  he 
told  the  young  man  who  rode  with  blm  from 
Bnsheyhead  to  the  mudhole  that  he  got  the 
car  In  Tulsa,  and  intimated  that  It  was  his 
car.  and  also  drove  at  a  very  rapid  speed,  are 
drcum stances  not  consistent  with  innocence 
and  after  his  arrest  ttie  fact  that  be  gave  a 
fictiaoas  name  and  again  told  the  officers 
that  be  came  from  Tulsa,  and  attempted  to 
escape,  ,  were  all  circumstances  indicative  of 
guilt;  and  the  fact  that  on  the  next  morning 
be  returned  to  recover  bis  shoes,  the  only 
link  by  which  his  Identity  could  easily  be  as- 
certained, was  anothra  strong  drcnmstance 
pointing  to  guilt. 

We  are  of  the  <v>lntOD  that  the  Jory,  ttom 
tU  Uie  facta  and  drcumstancea,  were  author- 
Ind  to  conclade  tliat  the  taking  was  feloni- 
ous, and  that  defendant  was  the  thiOT.  Drl- 
denoe  of  detttidanf s  prerloas  good  renptatlDn 
for  honesty  was  properly  admitted,  and  un- 
doDbtedly  considered  by  the  Jniy.  especially, 
wa  fliiidc,  In  fills  cue,  In  mltl^tton  of  the 
pmilshzoent,  for  the  pnnldunent  a^ssessed  was 
In^nisonmoit  for  t»nn  of  fmljr  one  year, 
vUdi  la  a  Tex7  Ugbt  sentence  fbr  the  larceny 
of  an  automobile.  While  In  some  cases  evi- 
dace  of  good  diaracter  is  saffident  to  raise  a 
reasonable  doabt,  and.  In  a  case  where  ilie 
evidence  against  the  accnsed  Is  weak  and  mt- 
■atisfactOEy,  may  result  in  a  rerersal  of  a  con- 
rlction,  we  do  not  consider  this  such  a  case. 
In  truth,  we  beUeve  the  e^ace  here  to 
dearly  and  nnarlug^  establUh  the  guilt  of 
this  defendant;  and  tHat  If  the  jury  made  an^ 
mistake  at  all  It  was  In  not  assessing  a  more 
severe  penalty. 

It  is  also  contended  that  defendant,  if 
guilty  of  any  offense,  was  only  guilty  of  a 
trespass,  and  should  have  been  prosecuted 
under  a  epedal  act  of  the  1917  Legislature 
(laws  1917,  c  140),  providing  against  defac- 
faig,  injuring,  molesting,  or  driving-  or  at- 
tonptlng  to  drive  any  automobile  for  Joy  rid- 
ing or  any  other  purpose. 

It  was  clearly  a  question  of  fact  as  to 
whether  tho  automobile  was  taken  in  the  first 
Instance  with  a  felonious  Intent  to  deprive  the 
owner  thereof.  If  that  was  true  the  offense 
was  larceny,  and  not  trespass,  and  as  here- 
tofore stated  we  think  the  evidrace  Is  amply 
sufficient  to  establish  a  felonious  taking  In 
this  case.  There  is  no  evidence  requiring  the 
submission  of  any  Issue  at  variant^  between 
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allegations  and  proof.  Nothing  In  defendant's 
testimony  disclosed  guilt  of  a  different  of- 
fense, and  the  state's  evidence  proved  larceny. 

[I]  It  is  also  contended  that  the  court  erred 
in  refusing  to  give  the  following  instruction: 

"The  explanation  that  has  been  offered  in 
this  case  of  the  poesessios  of  the  car  and  of 
how  defendant  waa  found  in  poBsesaion  there- 
of is  rafficlent  to  overcome  the  presumption  of 
guilt  arisiDg  from  the  car  being  found  In  Us 
posaesaion.** 

This  instruction  was  pr(^>erly  refused,  as 
it  amounts  to  a  comment  upon  the  weight  of 
the  evidence,  and  Is  a  clear  Invasion  of  the 
province  of  the  Jury. 

It  is  also  contended  that  the  court  erred  In 
refusing  to  charge  the  jury  on  the  subject  of 
the  good  character  of  defendant,  coupled  with 
the  other  circumstances  attached  with  de- 
fendant's possession  of  the  automobile. 

[4]  An  examination  of  the  Instractlons  giv- 
en discloses  that  the  trial  court  gave  a  suffi- 
cient instruction  <m  the  subject  of  good  char- 
acter, and,  farther,  the  one  requested  on  that 
snhJect  waa  pn^mrly  refused,  because  it 
amon^Ml  to  a  commit  upon  ttie  weight  of 
the  evidence,  and  was  also  an  invasion  of  the 
province  of  the  jury. 

The  other  assignmCTts  lo^ed  against  the 
Instructions  glrai  are  cowed  hy  what  has 
heretofore  been  said  concerning  the  sufficien- 
cy of  the  evldenca 

It  is  also  contoided  that  the  trial  court  err- 
ed In  permitting  the  stat^  tm  rebuttal,  to 
prove  by  the  witness  Seward  that  softer  de- 
fendant was  arrested  and  in  Jail  he  T<dun- 
tarily  stated  to  Seward,  "I  never  stole  your 
car."  We  think  this  eridence  was  clearly  ad- 
missible for  purposes  of  impeadunent.  It 
was  material  to  the  issues  in  this:  That  de- 
fendant had  denied  any  c«inectl<m  with  the 
originid  taUng  of  the  automobile,  and  had 
attempted  to  »p1aln  his  possession  of  ' It  by 
testifying  that  he  was  accosted  by  a  total 
stranger,  a  white  man,  and  asked  to  ride,  and 
that  afterwards  this  white  man  deserted  the 
car.  The  effect  of  defendant's  testimony  was, 
if  believed,  that  he  didn't  know  the  owner 
of  the  car.  nor  where  it  bad  been  taken.  On 
cross-examination,  defendant  In  effect  denied 
any  such  conversation  with  Seward  by  claim- 
ing be  did  not  remember.  If  defendant  had 
seen  Seward  park  his  car  in  front  of  the 
hardware  store,  the  inference  would  be  that 
he  knew  Seward  to  be  the  probable  owner  of 
it.  and  if  after  his  arrest  he  then  recognized 
Seward  and  disclaimed  having  stolen  the  car 
without  b^ng  informed  that  Seward  was  the 
owner  of  the  car,  such  a  statement  was  dear- 
ly contradictory  of  defendant's  testimony  that 
he  had  no  knowledge  of  the  original  taking 
of  the  car,  and  therefore  contradictory  of  his 
testimony  that  he  met  up  with  a  stranger 
who  was  driving  a  car. 

The  testimony  of  defendant,  therefore,  as 
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we  view  It,  made  tbis  erldaoce  material  and 
pzQI>er  for  inirposes  of  lmi>eachmait  It  la 
only  in  cases  whrae  the  matters  elicited  on 
croBS-^xamlnation  as  to  cfrntradictwy  state- 
mraita  are  collatml  tbat  tbe  party  didtliig 
the  same  Is  bound  by  the  answer.  Where  tbe 
subject-matter  Is  material  to  the  lasoe,  and  a 
denial  of  the  statement  la  made  by  the  wit- 
ness, the  subsequent  Impeachmoit  of  the  wit- 
ness is  allowable.  Hartwell  v.  State,  15  Okl. 
Or.  416, 177  Pac.  883. 

Finding  no  substantial  merit  In  any  of  the 
grounds  urged  for  the  reversal  of  this  Judg- 
ment of  conviction,  the  same  is  affirmed. 

DOYLB,  P.      ftnd  BESSEY,  concur. 


DE  PRIEST  V.  STATE.   (Ntt.  A.-3698.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  Aag. 
11,  1921.) 

(StfUttbm  by  Editorial  Staff.) 

Crlnlaal  law  ^»l06g(l)— Appeal  must  be  per- 
fected within  six  months. 

Under  Kev.  Laws  1910.  {{  G092,  O&ffI,  all 
Bt«p8  necessarj  to  confer  Jnrisdiction  of  an  ap- 
peal on  the  Criminal  Coatt  of  Appeals  mast 
be  taken  in  a  felony  case  within  six  monthB 
after  the  rendition  of  judgment  in  the  trial 
coart;  otherwise  the  Court  of  Criminal  Ap- 
peals does  not  acquire  jurisdiction  of  the  case, 
and  tbe  attempted  appeal  mast  be  dismissed. 

Appeal  from  District  Court,  Muskogee 
County;  Chas.  6.  Watts,  Judga 


Rufert  De  Priest  was  convicted  of  the 
crime  of  grand  larceny,  and  sentenced  to  two 
years'  Imprisonment  in  the  state  peniten- 
tiary, and  he  appeals.   Appeal  dismissed. 

Brocdc  &  Brook,  of  Muskogee,  for  plain- 
tiff In  error. 
The  Attorney  General,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Rufert 
De  Priest,  hereinafter  referred  to  as  defend- 
ant, was  coDvlcted  in  the  district  couri  of 
Muskogee  county  of  the  crime  of  grand  lar- 
ceny, and  punishment  fixed  as  above  stated. 

Defendant  has  attempted  to  appeal  to  tbls 
court  from  the  judgment  of  conviction  rai- 
dered  against  him  In  the  trial  court  by  filing 
in  this  court,  on  the  10th  day  of  February, 
1920,  a  case-made  with  petition  in  error  at- 
tached. However,  an  examination  of  the 
record  discloses  that  defendant,  within  the 
six-mouth  period  after  the  rendition  of  judg- 
ment, served  no  written  notices  of  ap[)eal 
upon  the  court  clerk  or  county  attorney  of 
Muskogee  county,  as  provided  In  secUcHi 
6992,  Revised  Laws  1010;  nor  did  he.  witUn 
said  alx-numth  period,  have  any  summons  in 
error  issued  out  of  this  court  upon  the  A^ 
torney  General,  or  procure  a  waiver  of  the 
Issuance  and  service  of  same  by  said  oflScer, 
as  provided  in  section  6997,  Bevlsed  Iaws 
1910. 

All  steps  necessary  to  confer  Jurisdiction 
of  the  appeal  on  this  court  must  be  taken 
in  a  felony  case  within  six  months  after 
the  roidition  of  judgment  In  the  trial  court 
If  the  appeal  is  not  properly  perfected  with- 
in tbe  six-month  period,  this  court  does  not 
acquire  jurisdiction  of  the  same,  and  tbe 
attempted  appeal  must  necessarily  be  dis- 
missed; and  It  Is  so  ordered. 
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(n  Okl.  »)  Action  by  tbe  nret  National  Bank  of  Ana- 

SMITH  at  at.  V.  FIRST  NAT.  BANK  OF     darbo  against  O.  P.  Smith  and  others,  to  can- 
ANApARKO.  (No.  10798.)  eel  an  oil  and  gas  lease.  Judgment  for  plain- 

(Snpr«n«  Court  of  Oklahoma.  Hmj  8.  1921.)         and  defendants  aK>eal.    Berersed  and 

remanded. 


1.  Baaks  tm4  baaklH  ^262— Exeeptlom  to 
statutory  rale  raganllso  ■anaoemeat  of  sa- 
tloaal  baaklag  assoelatfoss  enumeratsd. 

Section  6145,  Revised  Statutes  of  bnited 
States  (U.  S.  Comp.  St  {  9683).  provides  tbat 
the  affairs  of  each  national  banking  association 
shall  be  managed  hj  not  less  than  five  direc- 
tors, who  shall  b«  elected  by  the  shareholders. 
This  role,  however,  is  not  without  many  excep- 
tions. For  instance,  the  vice  president,  cash- 
ier or  other  officer  of  the  bank  mtj  act  with- 
out the  scope  of  his  authority,  and  in  a  matter 
to  wUch  he  is  not  authorised,  and  yet  the  bsnk 
may  subsequently  act  in  sach  a  manner  with 
reference  to  tbe  particular  transaction  or  sub- 
ject-matter as  to  smomit  to  a  ratification  of 
tbe  nnaatborixed  action  of  such  officer,  or  It 
may  take  such  affirmative'  action  in  accepting 
the  benefits  and  fruits  of  tbe  transaction  as  to 
preclude  it  from  thereafter  questioning  or 
denying  the  authority  of  tbe  officer  to  act  for 
it.  It  may  also  remain  sQent  and  inactive  at 
a  time  when  good  faith  would  hare  Impelled 
It  to  have  spoken  op  and  disclaimed  the  onan- 
tborised  act  of  its  officer.  Iq  these  and  many 
other  instances  that  might  be  mentioned,  the 
onaatborised  action  of  .such  officer  of  the  bank 
may  become,  In  presumption  and  contemplation 
of  law.  the  act  of  the  bank  itself. 

2.  MliM  aad  nlwrals  ^78(0— DrililBi  op- 
•raHoaa  held  sabstantlal  wapllaim  with 
torais  af  oil  aM  pas  lease. 

Tbe  plaintiff  ezecnted  an  oil  and  gas  lease 
on  certain  lands  in  section  20  for  a  term  of 
five  years  from  the  date  thereof,  and  as  long 
thereafter  as  oil  and  gas,  or  either  of  them, 
should  be  produced  from  said  land  by  the  lea- 
see. It  was  further  provided  that,  unless  ac- 
tual operations  for  drilling  were  begun  within 
6  months  from  the  date  of  the  lease,  and  with- 
in ^  mflea  of  section  10  in  the  same  town- 
^p  and  range,  and  work  prosecuted  with  due 
dOigenee  until  a  well  was  completed,  the  lease 
should  become  nnll  and  void.  After  tbe  execu- 
tion of  tbe  lease,  the  same,  together  with  a  re- 
lease, was  deposited  in  escrow,  with  a  letter 
of  iostructions  signed  by  lessor  and  lessee, 
which  provided  that  the  release  was  to  be  held 
by  the  depositary  for  a  period  of  6  months; 
and  if  said  lessee  or  his  assigns  failed  to  be- 
g\n  sctive  drilling  operatiwQS  according  to  the 
terms  of  the  lease  within  the  period  mentioned 
In  tlie  letter,  the  papers  vere  to  be  returned 
to  the  lessor.  The  lessee  transferred  his  en- 
tire interest  In  the  lease  to  other  parties,  and 
afterwards,  by  assigning  other  leases  to  the 
Star  Oil  Company,  Induced  the  latter  to  drill 
the  well  within  2%  miles  of  section  19,  and 
within  the  six  months.  Held,  there  was  a 
substantial  compliance  with  the  terms  of  the 
lease  and  letter  of  instmctions. 

Appeal  from  District  Court,  Caddo  County; 
Will  Linn,  Judge. 


A^,  Snyder,  Owen  &  Lyhrand.  of  Okla- 
homa (Sty,  for  plaintiffs  in  error. 

Morris  A  Jameson,  ct  Anadai^  for  de- 
foidant  in  error. 

PITCSFOKD,  J.  This  action  was  com- 
menced in  tbe  district  court  of  Caddo  county, 
Okl.,  by  the  First  National  Bank  of  Anadarko. 
as  pOalntUr,  against  O.  P.  Smith,  J.  M.  Hlnee, 
and  the  Indian  Chief  Oil  A  Gas  Company, 
defendants,  seeking  to  cancel  and  set  aside  a 
certain  oU  and  gas  lease  covering  the  W.  ^ 
of  tbe  N.  £}.  14  of  sectiwi  20,  township  6 
north,  range  9  west,  I.  M.,  In  Caddo  coontr, 
Okl.,  and  to  quiet  plalntUTs  title  In  said  lands 
so  Car  as  any  alleged  Interest  of  tbe  defend- 
ants  by  virtue  of  said  oU  and  gas  lease  was 
concerned.  Hie  Judgment  of  tbe  lower  court 
was  In  favor  oi  fba  plalntlfC,  fimn  whl<A  de> 
fendants  appeal. 

Tbe  lease  Involved  was  executed  <m  flie 
29th  day  of  February,  1016«i  and  was  to  re- 
main in  ftwce  for  a  term  of  five  years  from 
tbe  date  of  Its  execution,  and  as  long  ttaere- 
after  as  oil  and  gas,  or  ^tber  of  Qiem,  should 
be  i^Y>duced  from  said  land  by  the  lessee. 

It  was  further  provided  that  if  no  well 
was  commenced  on  tbe  said  land  oa  or  before 
the  1st  day  of  March.  1917.  the  lease  should 
terminate  as  to  both  parties,  nnlew  the  les- 
see OD  or  before  tbat  date  should  pay  or  toid- 
er  to  the  lessor,  or  to  the  lessor's  credit,  in 
tbe  First  National  Bank  at  Anadarko,  or  to 
Its  successor,  the  sum  ot  $80,  which  would 
operate  as  a  rental  and  cover  the  privilege  of 
deferring  the  commencement  of  a  well  for  12 
months  thereafter,  and  in  like  manner  and 
upon  like  paymoits  or  tenders  the  comnience- 
miait  of  a  well  ml^t  be  further  deferred  fw 
like  period  of  tbe  same  number  of  mmtba 
successively. 

It  was  fnrOier  provided  that,  unless  actual 
operations  for  drilling  were  begnn  within  6 
months  from  the  date  of  the  lease,  an^  within 
2%  miles  of  section  19,  township  6  north, 
range  9  west,  and  work  prosecuted  with  due 
diligence  imtil  a  well  was  completed,  the 
lease  should  become  null  and  void. 

The  lease,  with  a  release,  was  placed  in 
the  Farmers'  State  Bank  of  Cement,  Okl.,  in 
escrow,  together  with  a  letter  of  instructions. 
The  material  clauses  contained  in  the  letter 
of  Instructions  are  as  follows: 

"(1)  The  tease  is  to  be  held  by  you  ontU 
active  drilling  operations  bave  been  begun  ac- 
cording to  the  terms  of  said  lease,  not  longer 
than  6  months  from  this  date,  in  which  event 
you  are  authorized  to  deliver  same  to  the  lessee 
or  assigns. 

"(2)  The  release  is  to  be  held  by  yon  for  a 
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period  of  S  montliB  from  tills  date,  and,.  If  lald 
lessee  or  Us  assigns  fail  to  begin  active  drfll- 
ing  operations  according  to  the  terms  of  said 
lease  within  this  period,  you  are  authorized  to 
retom  or  deliver  both  the  lease  and  the  release 
of  same  to  the  lessor.  Should  the  lessee  or 
his  assigns,  after  drilling  operations  have  been 
begun,  fail  to  prosecate  same  to  completioD 
ajtd  in  good  faith,  then  you  are  aathoitBed  to 
deliver  the  aforesaid  release  to  (he  First  Na- 
tional  Bank  of  Anadarko,  Okl.,  lessor." 

The  main  groandB  relied  upon  the  plain- 
tiff, seeking  the  cancellation  of  the  lease,  are 
two:  First,  that  there  was  no  authority 
ebown  for  the  execution  of  the  lease  by  vice 
inresldent  and  cashier  of  the  plaintiff  bank; 
and,  second,  tluit  the  letter  of  instructions 
confined  the  drilling  of  the  well  within  two 
and  one-half  miles  of  section  19  to  lessee 
Smith,  or  his  assigns  of  the  lease  in  contro- 
versy. 

After  bearing  the  erldoice,  the  court  made 
the  followti^  flndlnga  of  fact  and  coacIiiBlons 
of  law; 

"(1)  Tbat  the  lease  entered  into  between 
the  plaintiff  and  the  defendant  G.  P.  Smith  was 
In  form  and  contents  as  set  out  In  Exhibit  A, 
attached  to  the* plain tiGTs  petition. 

"(2)  That  said  lease  was  by  the  lessor  and 
lessee  deposited  in  escrow  with  the  Farmers' 
State  Bank  of  Cement,  OkU  the  escrow  in- 
struetiont  accompanying  which  were-  in  form 
and  contents  with  those  set  out  in  Bxhibit  B, 
attached  to  plaintifTs  petition. 
'"(8)  That  active  operations  for  the  drilling 
of  a  well  were  not  begun  by  O.  P.'  Smith  nor 
by  his  assignee  of  this  lease  within  six  months 
from  the  date  thereof,  and  within  2%  miles  of 
section  39,  township  0  north,  range  9  west  I.  M. 

"(4)  Tbat  C.  P.  Smith,  being  the  owner  of 
a  number  of  oil  and  gas  leases  within  2^ 
miles  of  section  20,  township  6  north,  range 
9  west,  I.  M.,  in  Caddo  county,  Okl.,  assigned 
or  caused  to  be  assigned  to  the  Oklahoma  Star 
on  Company  leases  covering  an  aggregate  of 
approximately  1,300  acres  to  procure  the  said 
Oklahoma  Star  Oil  Company  to  locate  and  drill 
a*  well  which  it  contemplated  drilling  in  the 
Cement  field,  but  outside  the  territory  last 
above  referred  to,  and  upon  which  well  com- 
monly known  as  the  Kuntzmiller  well,  active 
operations  for  drilling  were  begun  within  0 
month%  from  the  date  of  said  lease  by  the  Ok- 
lahoma Star  Oil  Company,  and  said  well  was 
by  said  Oklahoma  Star  Oil  Company  prosecut- 
ed with  due  diligence  until  the  same  was  com- 
pleted as  an  oil  well  prodndng  oO  in  paying 
quantities.** 

Upon  the  foregoing  findings  or  fact,  the 
trial  court  decided  the  caae  In  the  following 
wOTds: 

"Wherefore  the  court  concludes  as  a  matter 
of  law  that  under  the  terms  of  the  contract  ex- 
isting between  the  plaintiff  and  defendant  C.  P. 
Smith  and  his  assignees  the  obligation  rested 
upon  the  said  C.  P.  Smith  or  his  assignees  of 
this  identical  lease  to  begin  active  operations 
for  drilling  within  6  months  from  the  date  of 
said  lease  and  within  2^  miles  from  said  sec- 
tion 19,  township  6  north,  range  d  weat,  I.  M., 


and  that  because  of  the  faflnre  of  the  said  O. 
P.  Smith  or  his  assignees  of  this  identical  lease 
to  so  begin  within  6  months,  said  lease  became 
null  and  void  at  the  expiratioD  of  said  6  montlia 
from  the  date  thereof. 

"It  is  therefore  ordered,  adjudged,  and  de- 
creed by  the  court  tbat  the  title  of  plaintiff  be 
quieted  in  and  to  the  following  described  real 
estate  lying  and  situated  In  Oaddo  CDunty,  OkL, 
to  wit: 

"The  west  half  of  the  northeast  qnarter  ot 
section  20,  In  township  6  north,  range  9  west 

I.  M." 

The  court  made  no  finding  as  to  the  aa- 
thority  of  the  vice  president  to  execnte  tbe 
lease,  but,  regardless  of  any  finding  on  this 
point.  Inasmuch  as  plaintiff  had  iustltated  an 
action  for  tbe  purpose  of  canceling  a  lease 
which  purported  to  have  been  made  by  the 
plaintiff  bank,  the  burden  was  on  the  plaintiff 
to  show  lack  of  authority  on  the  part  of  L. 
W.  Myers,  vice  president,  and  I.  EL  Oox,  tbe 
cashier,  to  act  for, the  bank.  In  tbe  absence 
of  any  evld^ce  In 'tbe  record  to  the  contraiy, 
we  Indulge  In  the  presumption  tbat  the  trial 
court  bad  ^ffldent  evidence  before  it  to 
show  that  tbe  lease  was  either  authorized  by 
the  plaintiff,  or  that  the  act  of  the  vice  pred- 
dent  was  ratified,  as  the  Judgment  failed  to 
cancel  the  lease  on  this  ground.  The  plain- 
tiff having  alleged  In  its  i>etltion  lat^  of  au- 
thority for  the  execution  of  the'  lease,  and 
this  allegation  being  denied  by  the  def^d- 
ants,  the  burden  of  the  Issue  was  cast  upcm 
the  plaintiff.  It  is  not  claimed  tbat  all  of  tbe 
evidence  has  been  set  out  in  tbe  record.  Tbe 
certificate  of  tbe  trial  Judge  shows  that  tbe 
record  only  contabiB  a  true  and  correct  tran- 
script of  a  certain  portion  <tf  the  evidence  of 
C.  P.  Smith. 

[1 1  Section  6145,  Revised  Statutes  of  Unit- 
ed States  (U.  S.  Comp.  St.  S  96S3).  provldee 
that  the  affairs  of  each  national  banking  as- 
sociation shall  be  numaged  by  not  less  than 
five  director*,  who  shall  be  dected  bf  tbe 
sbareholdera. 

Plaintiff  contaids  tbat;  inid«r  tbe  provlaloQs 
of  this  statute,  and  the  dedirion  of  tbe  courts 
nmstruing  tbe  powers  and  authority  of  offi- 
cers of  nati<mal  banking  aasociatlcmB,  tbe  vloe 
presld«tt  and  the  cashier  In  tbe  case  at  bar 
had  no  power  to  enter  into  a  ctutract  ft>r  the 
leasing  of  tbe  premises  In  auestlini,  unleos 
they  had  been  autborlzed  to  do  so  by  a  vote 
of  the  directors  of  the  bank.  Tbia  may  wdl 
be  accepted  as  tbe  general  rule  of  law  upsU.' 
cable  In  such  cases,  but  there  are  exceptions 
to  this  rule. 

In  Spongberg  v.  First  Nattooal  Bank  of 
Montpelier,  18  Idaho,  824, 110  Pac  716,  81  U 
R.  A.  (N.  S.)  736.  Ann.  Oas.  '1812A,  85  the 
court  In  a  very  able  and  ediaustlTe  oirinlon 
treats  tbe  question  as  follows: 

"This  rule,  however,  is  not  without  a  great 
many  exceptions.  For  instance,  the  cashier 
or  other  officer  of  the  bank  may  act  witiiont 
the  scope  of  bis  authority,  and  in  a  matter  to  - 
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wbich  be  Is  not  authorized,  and  yet  the  bash 
ma;  subsequently  act  in  sncb  a  maimer  with 
reference  to  the  particular  transaction  or  sub- 
ject-matter aa  to  amount  to  a  ratiflcatioD  of 
the  nnauthorized  action  of  the  cashier  or  other 
officer,  or  it  may  take  soch  afflrmatiTe  action 
in  aecepttaif  tha  beneltts  aad  tmita  of  the 
tranaaetlon  u  to  predud«  It  from  themfter 
qaertioninK  or  den^g  tlia  antbority  of  the  of* 
fleer  to  act  for  It  It  may  alio  remain  silent 
and  inactiTe  at  a  time  when  good  faith  would 
hare  Impelled  it  to  have  spoken  up  and  dis- 
daimed  the  anaathorlzed  act  of  its  officer.  In 
these  and  many  other  instances  that  might  be 
mentioned,  the  nnauthorized  action  of  the  cash- 
ier or  other  officer  of  the  bank  may  become,  in 
presumption  and  contemplation  of  law,  the  act 
of  the  bank  itself*— citing  Zane  on  Banks  aad 
Banking,  par.  106;  Martin  T.  Webb.  110  V. 
&  7.  8  Snp.  Ot  428,  2S  U  Bd.  49. 

t 

Judgment  for  platntUF  was  rendwed,  can- 
celing the  lease,  not  for  lack  of  anthorfty  In 
its  execution,  but  for  failure  on  the  part  'of 
tbe  lessee  or  his  assigns  to  comply  with  the 
aecond  clause  of  the  letter  of  instructions. 

The  trial  court  strictly  construed  this 
danse,  and  held  that,  because  the  well  bad 
not  been  drilled  within  2^  miles  of  section 
19  by  Smith,  the  lessee,  or  by  his  assigns  of 
the  lease  In  crmtroversy,  the  same  should  be 
canceled.  What  the  plaintiff  desired  and  re- 
quired was  a  well  within  2H  niilea  of  section 
19. 

Plaiatur  owned  160  acres  of  land  In  section 
20;  the  lease  ezecated  to  Smith  covered  80 
acrea  of  this  160.  If  the  well  within  2^ 
miles  of  section  19  was  drilled,  «nd  proved  to 
be  a  paying  well,  then  the  remaining  80  acres 
owned  by  plaintifF  in  section  20  would  there- 
by be  enhanced  In  ^Ine^  and,  as  a  result, 
plaintiff  would  secure  all  the  advantages  ez- 
pected  by  this  clause. 

[Z]  The  evidence  is  that  Smith  owned  a 
large  number  of  leases  in  the  vicinity  of  sec- 
tion 19.  covering  something  like  1,800  acres, 
and  assigned  a  number  of  these  leases  to  the 
Star  Oil  Company,  and  by  so  doing  induced 
the  SUr  OU  Company  to  drlU  the  weU  within 
2%  miles  of  section  19  and  within  the  time 
spedfled.  The  transacttons  leading  up  to  the 
execution  of  the  lease  were  had  between  1.  "E. 
Cox;  caabier  of  the  plabitlff  bank,  and  a  P. 
Smith.  Oie  lessee.  The  execution  of  the  lease 
b7  Myers,  rice  ^eddent,  and  Smith,  was  at 
tested  by  I.  B.  Odz.  Some  time  after  the 
wtf  1  bad  ben  brought  In,  Smith,  in  company 
with  a  repi^Bentatlve  of  one  of  the  assignees, 
requested  Mr.  Cox  to  notify  the  Farmer^ 
State  Bank  of  Cement,  OkL,  to  deliver  the 
lease.  This  request  waa  refused  by  Mr.  Goa; 
who  stated  at  tbe  time  that  if  this  demand 
had  been  made  at  the  expiration  of  the  6 
iwnwth^f  the  lease  would  have  been  delivered, 
but  be  miaxMed  that  as  It  had  not  been  called 
tor  at  that  time  he  had  decided  that  the  les- 
aees  did  not  want  It  At  tliat  time.  It  was 
stated  to  Mr.  Cox  that  the  terms  of  the  lease 


had  beoi  complied  with.  Thia  he  did  not  de> 
ny,  but  refused  to  order  the  delivery  of  the 
lease,  and  gave  as  a  reason  for  bis  refusing 
that  the  well  bad  not  been  drilled  as  contem- 
plated by  the  parties. 

We  fall  to  see  wherein  there  is  any  ambi- 
guity in  tbe  letter  of  instructions,  bat,  con- 
ceding that  tllere  is.  wbat  did  tlie  parties 
have  In  mind  at  the  time  the  lease  was  ex.- 
ecuted?  A  paying  weU  within  2%  mttes  of 
section  19  would  be  worth  as  much  to  the 
plalntlfT  irtiether  the  aame  was  drlUed  by  the 
leasee  Smith,  his  assignee,  or  by  the  Star  Oil 
Company. 

It  Is  a  well-settled  prlndide  of  law  that  he 
who  does  a  thing  through  another  does  It 
himself,  and.  when  Sndtti  by  assigning  leases 
to  the  Star  Oil  Company  induced  the  latter  to 
drin  what  was  known  as  the  Kuntsmiller 
well,  the  aecond  (dause  of  the  lett«-  ot  In- 
atnictions  waa  fully  cmuptied  with. 

Section  946k  Berised  Laws  1910,  provides 
that: 

"A  contract  must  be  so  Interpreted  as  to 
give  effect  to  the  mutual  intention  of  the  par- 
ties, as  ft  existed  at  the  time  of  contracting,  so 
far  aa  the  same  is  ascertain^le  and  lawfoL" 

Section  951.  Id.,  reads  as  ttiOaiWBt 

**The  whole  of  a  contract  is  to  be  taken  to- 
gether, so  as  to  give  effect  to  every  part.  If 
reasonably  practicable,  each  clause  hewing  to 
interpret  the  others." 

We  therefore  conclude  that  the  judgnmt 
of  the  trial  court  should  be  reversed. 

The  defendants  contend  In  their  brief  that 
It  will  not  be  suCQcient  to  protect  their  righto 
to  merely  reverse  the  cause  and  send  it  bade 
for  new  trial.  They  claim  that  this  court  can 
by  Its  judgment  and  Ite  decree  do  final  and 
complete  Justice  between  the  parties;  that 
this  action  was  begun  on  January  17,  1918, 
and  that  there  were  more  than  three  years  of 
the  term  of  the  lease  unexpired  at  said  date, 
and  that  the  lltl^tton  precipitated  by  the 
plaintiff  bank  has  entirely  destroyed,  for  th* 
time  bein^  the  value  of  said  lease,  ^tber  as  a 
salable  cranmodlty.  or  as  the  baals  -of  the  or- 
ganisatlrai  ot  development  caj^tal;  and  as* 
that,  in  the  event  the  jndgmoit  of  the  trial 
court  ia  reversed,  and  In  order  that  complete 
Justice  be  done,  platntUt  be  directed  to  ex- 
ecute a  new  lease  with  like  terms  and  cove* 
nants  as  in,  the  original  omtract.  extending 
the  lease  ;for  a  term  equivalent  to  the  time 
occupied  by  this  UUgfttlm;  and.  it  this  relief 
is  not  granted,  then  that  a  decree  be  entered, 
IgAving  the  defendanto  a  reasonaUe  time  after 
this  Utigatitm  Is  ended  In  which  to  explwe 
and  develaip  the  premises  under  the*  terms 
and  provisions  of  the  lease.  On  OAs  question 
counsel  have  failed  to  dte  any  authority,  nor 
have  we  been  able  to  find  where  this  identical 
point  has  ever  beat  ' passed  up<Ki  by  any  ot 
the  courts. 

Tb»  lease,  as  we  have  seen,  was  execotod 


Digitized  by 


lOG 


198  PAOIFIC 


RBFOBTBB 


(OU. 


on  the  29tti  day  of  E^bnury,  1916.  and  was 
to  remain  In  force  for  tbe  term  of  five  years 
from  the  date  of  Its  execution,  and  as  long 
thereafter  as  oil  and  gas,  or  eitber  of  tttem. 
should  be  produced  frmn  said  land  by  tbe 
lessee. 

We  de^e  to  express  any  opinion  as  to 
whether  or  not  there  Is  any  mertt  In  tbls  con- 
tention. We  8iii4>ly  reverse  the  Judgment  of 
tbe  trial  court  and  remand  tbe  cause.  If  the 
defendatats  have  any  remaining  rights,  ^tber 
equitable  or  legal  in  tbe  premise)^  the  same 
can  be  fully  protected  by  propw  jiroceedlngs 
In  tbe  court  of  original  Jurisdiction. 

AU  the  Justices  concur. 


BOATRIGHT  v.  STATE.   (Nt.  A^-3682.) 

(Criminal  Ooort  of  Appeals  of  Oklahoma,  j 
May  26,  19^.) 

(SvOalu*  by  the  OouH.) 

1.  Crinlaal  law       1069(1),  1099(6) —Order 
•xteadiao  Ume  to  serve  case-nade  does  not 
extsDd  tine  for  appeal;  order  extsadlsg  time 
te  servs  ease-nade  shosld  speel^  tine  fer  j 
appeal. 

An  order  made  by  a  trial  eourt  extending  the 
time  within  which  to  make  and  serve  a  case- 
made  does  not  aotomaticall;  extend  the  time 
within  whidi  to  ffle  the  appeal.  All  such  or- 
ders should  cover  both  tbe  time  within  which 
to  make  and  serve  case-made  and  the  time 
within  which  to  file  the  appeal,  as  provided  la 
section  6891,  Bev.  Laws  1910. 

2.  Crimlaal  law  «=9l079,  1081— Maaaaref  per- 
feotlas  appeal  stated. 

An  appeal,  when  taken  by  the  defendant 
from  any  judgment  asalnet  bim,  la  perfected  by 
service  of  a  notice  upon  the  court  clerk  where 
tbe  judgment  was  entered,  stating  that  the  ap- 
pellant appeals  from  the  judgment,  and  by  the 
aervice  of  a  similar  notice  upon  the  coun^ 
attorney  (section  6992,  Rev.  Laws  1910),  or  by 
summons  in  error  upon  the  Attorney  Oeneral, 
unless  the  same  Is  waived  as  in  other  cases 
(section  5997.  Bev.  Laws  1910).  and  where 
appeUant,  within  the  time  allowed  for  taking 
an  appeal,  serves  no  notice  of  appeal  opon 
the  court  derk  or  connty  attorney,  and  no 
summons  in  error  was  issued  and  served  npon 
the  Attorney  General,  nor  any  waiver  of  the 
issnance  of  servfee  ever  made  1^  him,  or  any 
general  appearance  entered  by  bim,  this  court 
has  no  Jnrladlctton  to  entertidn  the  appeal  on 
its  merits,  and  will  Asmlsa  it. 

Ai^eal   trcon   County  Cbnrt,  Jobnsttm 

County;  O.  M.  Crowell,  Judge. 

John  F.  Boatrlgbt  was  convicted  of  a  vio- 
lation of  the  Prohibitory  Liquor  law,  and 
be  appeals.   Appeal  dismissed. 


(Tomelius  Har^,  ot  Tishomingo,  to*  jflaht' 
tiff  In  error. 

S.  P.  Freeltng.  Atty.  Oen.,  and  B.  Lb  Ful- 
ton, Asst.  Atty.  Oen.,  for  tbe  State. 

DOTLE.  P.  J.  Plaintiff  In  error,  John  F. 
Boatright,  was  convicted  on  a  charge  that  he 
did  unlawfully  have  In  his  possession  about 
35  gaUcms  of  intoxicating  liquor,  to  wit. 
Jamaica  ginger,  with  the  unlawful  Intent 
to  sell  the  Bome.  From  this  Judgment  tbe 
defendant  attempted  to  perfect  an  aK>eal  by 
filing  in  tbls  court  on  January  lO,  iSSXi,  a 
petition  In  error  with  case-made; 

The  Attorney  Creneral  bas  filed  a  notion 
to  disroias  tbe  appeal  fmr  tbe  ftdlowing  rea- 
sons: 

"Tl^at  Judgment  In  said  action  was  rendered 
on  the  4th  day  of  October,  1S19,  and  that  the 
appeal  from  aald  Judgment  was  not  lodged  in 
this  conrt  nntil  January  10,  1920,  which  was 
more  than  60  days  from  tbe  date  ot  the  rendi- 
I  tioQ  of  said  Jndgiment,  and  it  does  not  appear 
from  the  record  that  the  tHal  conrt  extended 
the  time  in  wUdi  audi  appeal  might  be  taken.** 

The  statute  iworides: 

"In  misdemeanor  cases  tbe  appeal  must  be 
taken  within  sixty  days  after  the  judgment  Lb 
1  rendered:  Provided,  however,  that  the  trial 
conrt  or  judge  may,  for  good  canse  shown, 
extend  the  time  In  wbidi  sncb  m>peal  may  be 
taken  not  exceeding  alx^  days."  Section  6901, 
Bev.  Laws. 

The  record  shows  that  extensions  were  se> 
cured  from  tbe  trial  court  in  which  to  make 
and  serve  a  case-made,  but  no  order  was 
made  extending  the  time  fixed  by  the  stat- 
ute to  file  the  appeal  in  this  court. 

[11  In  Plnchback  v.  State,  14  Okl.  Or.  802. 
170  Pac.  714,  this  court  held: 

"An  order  made  by  a  trial  conrt  extending 
the  time  within  which  to  make  and  serve  a 
case-made  does  not  automatically  extend  the 
time  within  which  to  file  the  appeal.  AU  such 
ordera  should  cover  both  the  time  within  wbidi 
to  make  and  serve  case-made  and  the  time  with- 
in which  to  file  the  appeal,  as  provided  in  sec- 
tions 6891  and  6007,  Bev.  Laws  1910.  Both 
these  sections  must  be  complied  with." 

And  see  Sttunpf  v.  State,  6  OkL  Or.  lAl, 
117  Pac.  648 ;  Hyn«nan  t.  State,  6  Okl.  Or. 
341. 118  Pac.  616. 

[2]  The  record  shows  merely  a  waiver  by 
tbe  liounty  attorney  of  tbe  Issuance  and  serv- 
ice of  summons  in  error.  This  not  suflt 
cient  to  ^ve  this  court  Jurlsdlctlrai.  In 
Burgess  v.  State,  IS  Okl.  Or.  — ^  107  PSjC. 
173,  this  court  held: 

''Where  appellant,  within  the  time  allowed 
for  taking  an  appeal,  served  no  notice  of  ap- 
peal npon  the  derk  of  the  conrt  or  connty 
attorney,  as  provided  by  Bev.  Laws  19101,  | 
60^  and  no  sumonons  in  error  was  Issued  and 
served  upon  the  Attorney  General,  nor  any 
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wBlTer  of  the  issnance  and  ser^ce  ever  made 
I7  him,  within  section  5997,  or  any  general 
appearance  entered  by  him,  the  Orlmhial  Goart 
of  Appeals  haa  no  Jurisdiction  to  entertain 
the  appeal  on  its  merits,  and  -triS  iHsmiss  it" 

For  the  reescms  stated,  the  niotl<Hi  to  dis- 
miss the  appeal  is  sustained,  and  according- 
17  the  appeal  la  dismissed. 

BfATSON  and  BSSSEY,  JJ^  concur. 


SAXON  V.  STATE.   (No.  A-3e53.) 

(Criminal  Coart  of  Appeals  of  Oklahoma. 
Blar  21,  mt) 

(ByUabut  bv  Court.) 

1.  Indlotnent  and  Intormatloa  «=352(l),  161 
(5)-Anended  laformatioa  ia  misdemeanor 
oaso  seed  not  be  reverifled;  aneBdmeDt  held 
formal  merely. 

Where  an  information  in  a  misdemeanor 
ease  is  amended  by  interlineation  before  trial 
by  leave  of  court  in  a  formal  manner  only, 
so  that  the  amendment  did  not  chante  the 
material  allecations  of  the  information  to  audi 
an  extent  as  to  prejndiee  the  anbetantial  rights 
of  defendant  on  the  trial,  the  amended  Infor- 
mation need  not  be  reverifled,  and,  where  the 
original  informatioD  was  verified  by  the  posi- 
tive oath  of  the  complaining  witness,  it  was 
not  error  for  the  trial  coart  to  overmle  a  mo- 
tion to  qoash  the  amended  information  based 
on  the  groond  of  no  snffident  Terification. 

2.  ladtotment  and  inforniatles  «=»I32(2)— 
ProsoeiitiBg  attorney  may  etaot  u  t»  whieb 
offaM*  ke  will  proeeoata. 

It  Is  discretionary  with  the  prosecotlng 
attorney,  either  before  institnting  the  proaecn- 
tion  or  before  trial,  to  elect  for  wblch  offeoae 
he  will  prosecQte  the  accased,  where  the  avail- 
able evidence  shows  the  commission,  by  the 
same  act  or  transaction,  of  more  than  one  of- 
fanaa. 

Appeal  frffln  Connty  Ctmrt.  Nowata  Gonn- 
t7 ;  R.  M.  Godfrey,  Judge. 

Troup  Saxon  was  convicted  of  pointing  a 
-weapon  at  another,  and  he  appeals.  Af- 
firmed. 

Bert  Tan  Lenven,  of  Nowata,  tor  plalndfl 
in  enw. 

S.  P.  rreellQg.  Atty.  Gen.,  and  W.  G.  Hall. 
Asst  Atty.  Gen.,  for  the  State. 

MATSON,  J.  This  Is  an  appeal  from  the 
coonty  court  of  Nowata  county,  wherein 
plaintiff  In  error,  Troup  Saxon,  hereinafter 
referred  to  as  defendant,  was  convicted  of 
the  offense  of  pointing  a  weapon  at  another.^ 
and  sentenced  to  pay  a  fine  of  $250  and  to  be' 
imprlscmed  in  the  county  Jail  for  a  period  of 
three  months. 


It  Is  first  contended  that  the  trial  court 
erred  In  permitting  the  county  attorney  to 
amend  the  information  by  interlineation, 
changing  the  word  "revolver"  to  that  of 
"gnu,"  without  requiring  the  information  to 
be  reverifled.  The  wl^nal  lnformatl(ni 
charged  defendant  with  having  pointed  a  re- 
volver at  one  Dawson,  and  the  information 
as  amended  charged  defendant  with  pointing 
a  gun  at  Dawson. 

The  statute  on  which  this  prosecution  la 
based  reads  as  follows: 

"It  shall  be  imlawful  for  any  person  to  point 
any  pistol  or  any  other  deadly  weapon,  wheth- 
er loaded  or  not,  at  any  other  person  or  per- 
sons, either  in  anger  or  otherwise."  Section 
266S,  Rerised  Laws  1910. 

Section  0695,  Bevised  Laws  1910.  provides: 

"An  information  may  be  amended  in  matter 
of  substance  or  form  at  any  time  before  the 
defendant  pleads,-  without  leave,  and  may  be 
amended  after  plea  on  order  of  the  court  where 
the  same  can  be  done  without  material  preju- 
dice  to  the  right  of  the  defendant;  no  amend", 
ment  shall  cause  any  delay  of  the  trial,  i^ess 
tor  good  cause  shown  by  afiklarit." 

The  record  dlsdosea  that  the  original  in- 
formation was  filed  on  the  26tb  day  of  July, 
1919;  that  it  was  verified  by  the  poaltiTe 
oath  of  the  complaining  witness.  D.  W.  Daw- 
son. That  on  said,  date  defendant  appeared 
in  person,  was  famished  a  copy  of  the  infor- 
mation, was  arraigned,  and  pleaded  not 
guilty  to  the  charge.  That  thereafter  defend- 
ant, on  the  8th  day  of  September,  1919,  asked 
permission  of  the  court  to  withdraw  Us  plea 
of  not  guilty  and  file  a  demurrer  to  the  In- 
formatl<m  and  a  motion  to  quash  the  same. 
Such  permission  was  granted,  and  the  de- 
murrer and  motion  to  quash  were  each  over- 
ruled ;  whereupcm,  on  the  same  date,  defoid- 
ant  waived  arraignment  and  pleaded  not 
guilty.  Also,  on  said  8th  day  of  September, 
1919,  the  connty  attorney  asked  leave  to 
ammd  the  information  by  interlineation,  by 
changing  the  word  "revolver**  to  the  wwd 
"gun,"  whldi  leave  was  granted  over  ol^ 
jection  and  tfceptlon  of  defendant,  and  d» 
fendant  was  then  thereupon  granted  permis- 
sion to  refile  his  demurrer  and  motion  to 
quash  information,  whl<li  motion  to  quash 
was  overruled. 

Thereafter,  on  the  10th  day  ol  September, 
1919,  the  cause  was  called  for  trial,  and 
defendant  appeared  in  person  and  by  attor- 
ney, and  both  state  and  defendant  announced 
ready  for  trial,  and  each  side  introduced 
their  evidence  and  rested,  and  the  cause  was 
submitted  to  the  Jury,  which  returned  a  ver- 
dict of  guilty,  but  failed  to  assess  the  punish- 
ment. Thereafter,  on  the  10th  day  of  Sep- 
tember, 1919,  after  having  overruled  defend- 
ant's motion  for  a  new  trial  and  motion  in 
arrest  of  Judgment,  the  trial  court  sentenced 
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defendant  to  Imprisonment  In  the  county  Jail 
for  a  period  of  three  montlis,  and  to  pay  a 
fine  of  $250. 

In  tbe  case  of  Frcncb  et  aL  t.  Stat^  190 
Pac  707,  thla  court  held: 

"Where  the  amendment  to  the  information 
ia  one  of  form  only,  not  changing  the  nature 
of  tbe  charge  to  the  material  prejudice  of  de- 
fendant's rights;  it  may  be  made  after  plea 
entered,  or  after  the  cause  is  called  for  trial, 
or  after  the  jury  la  Impaneled."  . 

In  tbe  same  case,  It  is  also  held: 

"Where  the  amendment  is  one  of  substance. 
It  is,  howarert  neeessary  Iq  a  miademeanor 
ease  that  tiis  Information  be  rererifled." 

It  follows  from  tbe  holding  In  the  EYraich 
Case,  supra,  and  from  prior  decisions  6f  this 
court  to  like  effect,  that  in  a  misdemeanor 
case^  If  tbe  Information  Is  amended  in  sub- 
stance, it  Is  necessary,  where  such  d^ect  is 
not.  waived,  that  the  informatioii  be  reverl- 
fled. 

Hie  moti<m  to  qnacOi  spet^cally  attacked 
the  sufficiency  of  tbe  Terlficatlon  of  tbe 
amended  Informatlen,  and  if  the  amendment 
made  was  one  of  substance  the  trial  court 
erred  In  orerruling  the  motion  to  quash. 

[1]  However,  on  tbe  other  liand,  if  the 
amendment  was  only  formal,  and  did  not 
dunge  tbe  material  aUegattons  of  tbe  Infor- 
mation to  such  an  extmt  as  to  preihidlce  the 
substantial  rights  of  defendant  on  the  trial, 
there  was  no  necessity  of  a  revolficatlon  of 
Oie  Information,  and  the  action  of  the  trial 
court  in  overrallng  the  motion  to  quash  was 
not  erroneous. 

A  consideratim  of  tbe  statute  upon  which 
this  prosecution  Is  based,  together  with  tbe 
statute  pmnittlng  amendments  to  Informa- 
tlms,  otmvinces  us  that  the  amendment  made 
in  tbe  instant  case  was  merely  formal,  and 
did  not  change  tbe  material  allegations  of 
the  Informatlmi  to  the  prejudice  of  the  sub- 
stantial r^ts  of  tbe  accused.  State  t. 
Finn,  31  La.  Amu  408. 

It  Is  also  contended  that  the  trial  court 
wred  In  refusing  to  ffive  tbe  following  in- 
struetioii: 

"You  are  instmcted  that  the  wwds  'pointing 
a  gnn'  as  used  in  the  statute,  mean  and  are 
synonymous  with  the  words  'aiming  a  gun,*  and 
the  using  of  a  gun  with  which « to  commit  an 
assault  and  battery  upon  or  bmt  up  another 
does  not  constitute  an  offense  under  this  stat- 
nte.- 

[2]  It  is  contended  that  there  is  no  evi- 
dence to  show  that  the  gun  was  pointed  as 
contemplated  by  the  statute,  but  was  used  as 
a  club  or  bludgeon  with  which  to  commit  an 
assault  and  battery  npon  prosecuting  wit- 
ness. With  this  contention  we  cannot  agree. 
We  think  the  evidence  shows  that  the  gun 
was  both  pointed  at  the  prcsecuting  witness, 
and  was  used  also  as  a  bludgeon.   It  was 


discretionary  iritSi  tiie  prosecuting  attorney 
to  ^ect  t)efore  trial  for  which  offense  he 
would  prosecute  the  accused,  where  tbe  evi- 
dence showed  the  commission,  by  the  same 
act  or  transaction,  of  more  than  one  otleaae. 
This  principle  is  elementary.  However,  tb^ 
could  be  no  conviction  of  an  ofiCense  other 
than  that  charged,  or  a  lower  degree  there- 
of, or  of  an  offense  necessarily  Included 
therein,  although  the  evidence  may  disclose 
the  fact  of  defendant's  guilt,  by  the  same 
acts,  of  an  offense  not  charged  or  Indnded 
within  the  charge. 
Judgment  affirmed. 

DOXLB,  P.  J,  and  BBS8BZ,  coocnt. 


MttKlNNEY  V.  STATE.    (No.  A-4796.) 

(Criminal  CJonrt  of  Appeals  of  OUaboaUL 
May  25,  1921.) 

(SyllahuM  fry  Bditoriai  Staff.} 

1.  Larceny   «=^5~Evldenoa   IstutBoleat  t* 

sustain  ooRvlotlon  of  laroeay  by  fraad. 
Evidence  in  a  proseeation  for  grand  lar- 
ceny by  frand  held  Insufficient  to  sustain  a  con- 
vict/on. 

2.  Crimlnar  law  «=94t9,  420(1)— Hearsay  «vl- 
dottce  held  (nadmrssibre. 

In  prosecution  for  grand  larceny  of  the 
proceeds  of  cotton,  evidence  as  to  the  weight 
of  cotton  in  the  field,  when  it  appeared  that 
the  parties  ODly  weighed  a  portion  of  the  cot- 
ton, and  that  the  remainder  was  weighed  1^ 
other  parties,  and  reported  to  timn,  AekE  hear- 
say and  inadmissible. 

Appral  from  District  Court,  Wagoner  Coon- 

ty;  Benjamin  B.  Wheeler,  Judge. 

John  McKlnney  was  convicted  of  grand 
larceny,  and  he  aroeals.  Revosed. 

8.  M.  Rutherford  and  Branson  A  Alconit  all 
of  Muskogee,  for  plalntlfF  In  error. 

8.  P.  Freeling,  Atty.  Qen.,  and  C  W.  King, 
Asst  Atty.  Oen.,  for  tbe  State. 

PER  CURIAM.  The  information  In  tills 
case  charged  that  plaintiff  in  error,  Jc^ 
McKlnney,  together  with  O.  C.  McKlnney.  H. 
L.  Armstrong,  D.  M.  Brown,  Roy  Tann.  and 
EJlla  Nicodemus,  did  commit  the  crime  of 
grand  larceny  In  that  they  did  willfnlly, 
wrongfully,  unlawfully,  and  feloniously  take, 
steal,  and  carry  away  by  frand,  without  the 
consent  and  against  the  will  of  the  true  own- 
ers, tbe  sum  of  $27.40,  arising  out  of  tbe  sale 
of  cotton  by  Ike  Willis  to  C.  H.  Klngham  and 
G.  F.  Case,  partners,  doing  business  under 
the  firm  name  of  Klngham  &  Co.,  said  mon^ 
being  the  perscmal  property  of  said  Bllngbam 
&  Co, 
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A  severance  was  granted,  and  apon  bis 
■eparete  trial  the  Jury  found  tbe  defendant, 
John  McKlnney,  guilty  of  the  crime  of  grand 
larceny  by  fraud,  as  charged  in  the  informa- 
tion, but  failed  to  agree  upon  tbe  punlsh- 
meat.  After  the  OTerruIlng  of  the  motion  for 
a  new  trial,  and  a  motion  In  arrest  of  judg- 
ment, defendant  was  sentenced  to  imprison- 
ment In  the  penitentiary  for  tbe  term  of  two 
years  and  six  months.  He  appeals  from  the 
Judgment. 

[1,2]  The  Attorney  General  has  filed  tbe 
following  confession  of  error : 

"To  constitute  larceny  by  fraud.  It  Is  con- 
tended by  plaintiff  in  error,  tbe  taking  mast 
be  accomplished  by  the  part;  chained  from  ttie 
owner  of  property,  In  wbldi  the  owner  voton- 
tarily  parts  with  possession  only,  bat  retains 
the  ri^t  of  property  in  the  subject-matter, 
and  tiiftt  the  deslpi  to  connrt  the  property  to 
the  use  td  the  taker,  or  some  one  else,  must  be 
active  at  the  time  of  the  taking.  In  other 
words,  the  owner  most  part  with  the  posses* 
slon  of  the  proper^  alone,  reserving  the  own- 
ership therein,  and  the  possession  must  be 
fraodolently  obtained  with  the  then  intent  on 
the  part  of  the  person  taking  it  to  convert  it 
to  his  own  or  another'a  use,  in  order  to  consti' 
tate  the  offense  of  larcoiy.  If  the  owner  parts 
wiUi  both  possession  and  title,  due  to  tlw  de- 
ception and  artifies  of  tbe  taker,  then  tiie  o^ 
(ease  constitates  obtaining  money  under  false 
pretense,  and  not  larceny  by  fraod.  The  rule 
laid  down  in  this  connection  by  Ifr.  Russell, 
in  bis  work  on  Crimes,  quoted  in  note  to  Buck 
V.  State,  2  Am.  &  Eng.  Ann.  Cas.  1010,  is  as 
follows:  by  means  of  any  trick  or  artifice, 
the  owner  of  property  is  induced  to  part  with 
the  poaaeastoa  «ily,  atin  meaning  to  retain  the 
right  of  property,  the  taking  by  sodi  means 
win  amount  to  larceny;  but  if  the  owner  part 
with,  not  only  the  possession  of  the  goods,  bat 
the  right  of  property  in  them  also,  the  offense 
of  the  party  obtaining  them  will  not  be  larceny, 
bnt  the  offense  of  obtaining  goods  by  false  pre- 
tenses.' 

"The  syllabus  of  tbe  case  reads:  'If  one  ob- 
tains poasession  of  the  proper^  of  another  by 
fraad,  and  the  owner  intends  to  part  with  the 
title  as  well  aa  the  possesion,  die  offense  Is 
that  of  obtaining  proper^  by  false  pretenses; 
but  if  the  possesion  Is  frandalenUy  obtained, 
with  intent  on  the  part  of  tbe  person  obtaining 
it  to  convert  It  to  bis  own  use,  and  the  owner 
intends  to  part  witb  the  possession  merely,  and 
not  the  tide,  the  offense  Is  larceny.* 

"Larceny  by  fraud  has  been  defined  by  this 
court  in  the  case  of  Blvina  v.  State,  6  OU. 
Cr.  821.  120  Pac.  1083.  quoting:  'Where  the 
owner  of  personal  property  voinntarily  parts 
with  the  possession  of  the  same  for  a  par- 
tlcolar  purpose,  and  the  person  who  receives 
the  possession  avowedly  for  that  purpose  has 
St  the  time  a  fraudulent  intention  to  make  use 
of  such  possession  as  a  means  of  converting 
the  property  to  bis  own  ose,  and  doea  so  con- 
vert it,  the  crime  is  larceny.* 

"In  tbe  Instant  case,  the  owner  parted  with 
Us  money  for  a  diatinct  purpose,  i.  e.,  that  of 
having  it  applied  to  the  payment  for  a  specified 
number  of  pounds  vi  cotton-^ot  so  many 


pounds  of  cotton  and  so  many  pounds  of  some 
other  substance.  Suppose  the  cotton  buyer  had 
intrusted  tbe  defendant  with  his  check  book 
for  the  purpose  of  buying  cotton  and  defendant 
had,  at  the  time,  tbe  inteotion  to  pay  own- 
ers of  the  cotton  for  water  or 'Other  foreign 
substance  contained  therein,  then  the  offense 
certainly  would  amoant  to  larceny  by  fraud 
under  the  rule  In  the  Buck  Case.  The  basic 
facts  are  not  different  in  tbe  instant  ease. 
The  offense  is  larceny. 

"After  carefully  re^riewlng  the  testlmoiiy  in 
the  case,  the  is  <tf  tbe  bplnion  that  the 

evidence  upon  whidi  a  conviction  was  had  la 
tbe  testimony  of  the  farmer  who  weighed  his 
cotton  In  tbe  field,  kept  it  dry  untO  marketed 
at  the  gin  of  defendant,  and  that,  upon  weigh- 
ing same  at  the  gin,  it  weighed  212  pounds 
more  than  In  the  fidd!,  for  which  excess  weight 
he  obtained  the  sum  of  money  alleged  to  be 
the  subject  of  the  larceny  In  this  case.  This 
testimony  is  undisputed.  There  is  no  testi- 
mony, however,  4n  the  entire  record  which,  by 
circumstance  or  otherwise,  connects  the  defend- 
ant, John  McKinn^,  with  the  transaction  in 
question,  and  there  is  no  evidence  that  he  In- 
structed the  overweight,  or  had  knowledge 
thereof.  The  court  instructed  the  jury  on  cir- 
cumstantial evidence,  and  the  only  circum- 
stances shown  in  the  case  are  the  markettog 
of  the  cotton  in  question,  which  was  over* 
weighed  at  the  gin,  and  in  addition  thereto,  the 
testimony  of  a  number  of  other  farmers  whose 
cotton  was  overweighed  at  the  aame  gin  during 
the  aame  season.  This  latter  testimony  was 
introduced  to  show  intent.  The  prosecuting 
witness,  Kingman,  also  testified  that  he  lost 
money  up  to  the  time  a  new  weigher  was  plac- 
ed in  charge  of  the  scales  at  the  gin,  by  order 
of  the  corporation  commissioo,  and  that  after 
that  time  he  ceased  to  lose.  This,  in  substance, 
constitutes  the  complete  testimony  of  the  state 
against  the  defendant,  and  in  the  opinion  of  the 
Attorney  General,  the  same  is  insufficient  to 
support  a  verdict  of  guilty  under  tbe  rule  an- 
nounced by  the  court,  that,  if  there  is  any 
evidence  reasonably  tending  to  support  the' 
verdict  of  the  jury,  it  will  not  be  disturbed. 
If  there  was  slight  evidence  even  remotely 
connecting  the  defendant  with  knowledge  at 
the  intention  to  overweigh  the  cotton,  and  to  aid 
in  fraudulently  obtainiug  for  the  owner  of  the 
cottim  the  money  of  the  cotton  buyer,  the 
verdict  could  stand  on  the  facts,  bat,  in  the 
absence  of  even  slight  testimony  on  tills  point, 
we  think'  tiiere  Is  a  lack  ot  proof. 

"The  court  permitted  parties  to  testis,  over 
the  objection  of  defendant,  in  the  trial  as  to 
weight  of  cotton  in  the  field,  when  the  facts 
show  that  the  parties  only  wdghed  a  iM>r- 
tion  of  the  cotton,  and  that  the  remainder  was 
weighed  by  other  parties,  and  reported  to  them, 
and  upon  that  basis  they  testified  to.  tbe  dif- 
ference in  weight  in  tbe  field  and  at  the  gin. 
This,  we  thhuk,  was  purely  bearaay  testimony, 
and  erroneously  admitted." 

After  a  careful  examlnattoo  and  consldera* 
tlon  of  tbe  record,  we  are  of  tbe  opinion  that 
tbe  confession  of  error  is  welt  founded,  and 
should  be  sustained.  The  Judgment  ok  the 
trial  court  Is  tboref  ore  reversed. 
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SMISER  V.  STATE.    (N«.  A-3685.) 

(GrinUnal  Oonrt  of  Appeals  of  Oklahoma. 

May  26,  1921.) 

(BvOahui  hy  the  Court.) 

V.  CrimlMl  law  «=al099(6)— District  Judge  as- 
signed to  hald  ooirt  oatslde  district  sot 
antliorlzad  to  grant  extsnalOB  of  tins  to  pre- 
pare ease- made. 
A  district  judge,  who  has  been  assigned  bj 
order  of  the  Chief  Jnstice  to  hold  court  In  a 
county  outside  of  the  district  in  which  he  is 
elected,  has  no  authority,  after  the  ezpiratioD 
of  the  time  fixed  Id  the  order  assigning  him  to 
hold  conrt  In  said  county,  to  grant  an  extension 
of  time  In  which  to  prepare  and  serve  case- 
made,  In  a  case  tried  before  him  while  lawfully 
holding  court  in  such  county. 

2.  Criminal  law  ^=>f  102— Case-mads  not  ssrv- 
ed  within  tims  fixed  will  be'stilcken. 

Where  the  case-made  is  not  prepared  and 
served  within  the  time  fixed  by  a  valid  order 
of  the  conrt  or  Judge,  the  same  will  be  strick- 
en and  the  appeal  considered  oo  traoscript  of 
the  record  when  such  a  transcript  is  attached 
to  petition  in  error,  and  the  appeal  is  per- 
fected within  the  statutory  period.  ^ 

3.  Criminal  law  <^I088(I)— Papers  eonstitat- 
lag  record  en  appeal  enumerated. 

The  record  proper  includes  the  following 
papers:  (1)  The  indictment  and  copy  of  the 
minutes  of  the  ple^  or  demurrer;  <2)  a  copy 
of  the  minutes  of  the  trial;  (3)  tbe  charges 
given  and  refused;  (4)  a  copy  of  the  judgment. 

4.  GrlMioal  law  «=>l  122(3)  —  instmclions  in- 
volving evidence  eanaot  be  oonsldered  en  ap- 
peal wliere  evidence  net  before  court. 

Where  the  alleged  errors  in  the  giving  of 
and  refusal  to  give  requested  instructions  In- 
volve a  consideratioa  of  the  evidence,  and  the 
evidence  is  not  before  the  court  in  the  appeal, 
the  appellate  court  cannot  determine  the  merits 
of  the  trial  court's  action  in  such  respects. 

5.  Criniaal  law  «S9|I22(4),  ii63(l)--lnjnry 
as  well  as  error  necessary  to  reverse. 

It  is  wen  established  that  error  alone  is 
not  snffident  to  authorize  tbe  reversal  of  s 

judgment  of  conviction  in  a  criminal  cause 
under  the  statutory  provisions  of  this  state, 
but  error  plus  injury  la  required,  and  the  bur- 
den is  upon  the  appellant  to  affirmatively  es- 
tablish that  the  error,  if  any,  was  prejudicial 
to  Ua  Bobstantial  rights. 

Appeal  from  District  Coart,  Atoka  Coun- 
ty; A.  A.  McDonald,  Assigned  Judge. 

Gamett  Smiser  was  convicted  of  man- 
slaughter, and  be  appeals.  Affirmed. 

J.  O.  Ralls,  of  Atoka,  for  plaintiff  in  error. 
S.  P.  FreeliDg,  Atty.  Gen.,  and  Bl  L.  Fulton, 
Asst  Attf.  Q^..  for  the  State. 

PER  CURIAM.  Plaintiff  in  error,  Garnett 
Smiser,  attempts  to  appeal  from  a  Judg- 
ment of  conviction  of  manslftughter  rendered 


against  Mm  in  tbe  district  conrt  of  Atoka 
county  on  the  ISth  day  of  July,  1919.  Tbe 
attempted  appeal  Is  lodged  In  this  court  by 
filing  on  the  15th  day  of  January,  1920,  a 
purported  case-made,  and  also  a  duly  cer- 
tified transcript  of  the  record,  with  iwtiUOD 
in  error  attached. 

The  Attorney  General  has  filed  a  motion  In 
effect  to  strike  the  case-made  and  consider 
the  appeal  ou  the  transcript  al<»ie.  The  At- 
torney General's  motion  Is  as  foUowa: 

"It  is  disclosed  by  page  7  of  the  case-made 
that  this  case  was  tried  before  Hon  A.  A.  Mc- 
Donald, Judge  of  the  district  court  of  the  Twen- 
ty-Seventh judicial  district  of  this  state,  onder 
an  order  of  the  Chief  Justice  to  hold  court  at 
Atoka  in  the  Twen^-Sixth  district  for  two 
weeks  beginning  Monday,  July  7,  1919,  and  in- 
dndinK  Saturday,  July  19,  1M9.  Ju^ment 
was  rendered  and  a  motion  for  a  new  trial  over- 
ruled on  July  18.  1^.  (Record.  215.)  In 
the  order  overruling  tbe  motion  for  a  new 
trial  plaintiff  In  error  was  given  90  days  from 
that  date  in  which  to  prepare  and  serve  case- 
made,  and  the  90  days  expired  on  the  16th  day 
of  October,  1919.  The  case-made  was  not 
served' upon  the  comity  attorney  or  upon  coun- 
sel for  the  stote  until  tbe  29th  day  of  October, 
1919  (Record,  22G),  wblcfa  was  13  days  after 
the  time  allowed  had  expired.  On  page  2SE2 
of  the  record  is  a  purported  order  to  eztoid 
the  time  in  which  to  have  the  case-mltde  pre- 
pared, which  order  is  entered  on  October  1, 
1819,  giving  plaintiff  in  error  until  November 
1st  of  that  year  in  which  to  prepare  aod  serve 
case-made,  and  which  order  was  signed  by 
Judge  McDonald. 

"It  Is  our  contention  that  this  order  attempt- 
ing to  extend  tbe  time  In  which  to  prepare  and 
serve  case-made  is  a  nullity  for  the  reason  that 
Judge  McDonald  had  oo  authority  to  sign  the 
same.  This  court  in  numerous  cases  has  laid 
down  the  rule  that  the  regular  judge  of  the 
district  court,  and  not  a  judge  pro  tempore,  is 
the  only  judge  who  may  extend  the  time  in 
which  to  prepare  and  serve  case-made,  and 
that  an  extension  made  by  a  Judge  pro  tempore 
is  void.  Rasberry  v.  State,  4  Okl.  Or.  613,  lOS 
Pac.  865;  Steen  v.  State.  S  Okl.  Or.  296,  114 
Pae.  343;  Dobbs  v.  State.  6  OU.  Or.  475,  U4 
Pae.  368,  116  Pac.  870;  Johnston  v.  State,  6 
Okl.  Cr.  354,  118  Pac.  674. 

"On  page  226  of  the  record  is  a  certificate 
of  the  court  clerk  to  the  effect  that  tiie  record 
is  a  true  trauscript  of  the  pleadings,  mottons, 
and  proceedings  bad  In  the  cause.  Therefore 
the  only  matters  in  the  record  which  may  be 
properly  considered  by  this  court  are  the  in- 
dictments, the  court  minutee  of  tbe  trial,  the 
instructions  given  by  tbe  conrt,  the  indorse- 
ments thereon,  if  any,  the  verdict  of  the  jury, 
and  a  copy  of  all  orders  and  judgments  of  the 
court  on  the  case.  Jones  v.  State.  9  OU.  Cr. 
189, 130  Pac,  U7a" 

Counsel  for  defendant  has  rolled  to  the 
motion,  and,  while  admitting  that  the  as- 
signed trial  Judge  made  an  order  attempting 
to  extend  the  time  in  which  to  serve  tbe 
case-made  after  his  term  as  assigned  Judge 
had  expired  for  holding  court  in  Atoka  coun- 
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ty  undtf  the  order  of  Uie  Chief  JoBtice  of 
the  Sapreme  Court,  nevertheless  counsel  con- 
tends, under  aatbortty  of  Curlee  et  aL  v. 
Huland,  47  GO.  519,  149  Pac.  U49,  the  as- 
signed Judge,  being  a  regular  district  judge 
and  a  state  officer,  bad  authority  and  Juris- 
diction to  make  said  order. 

The  case  of  Curlee  et  al.  v.  Buland,  supra, 
is  not  directly  in  pc^t,  hut  has  reference  to 
tike  authority  of  an  assigned  Judge  to  sign, 
settle,  and  certify  to  the  correctness  of  a 
case-made  in  a  cause  tried  before  him,  while 
assigned  to  hold  court  In  another  district 
than  bis  own  and  after  the  expiration  of 
the  time  fixed  by  the  Supreme  Court  for 
holding  court  In  the  outside  district. 

It  is  evident  from  the  decision  in  Curlee 
et  al.  T.  Buland  that  the  Supreme  Court 
makes  a  distinction  as  to  the  authority  of  an 
assigned  district  judge  to  sign,  settle,  and 
certify  to  the  case-made  after  the  expiration 
of  the  time  fixed  for  holding  court  In  the 
district  other  than  his  own,  and  tbe  author- 
ity of  such  judge  to  grant  additional  ex- 
tensions of  time  to  make  and  serve  case- 
made  after  the  expiration  of  the  time  fixed 
In  tbe  order  at  the  Sapreme  Court;  for,  in 
q>eakliig  of  tbe  case  of  D(Abs  v.  State,  5 
OM.  Or.  480,  114  Pac.  3S8.  115  Pac.  870.  de- 
cided by  ttila  court,  tbe  Supreme  Oomt  In 
the  body  ct  ttie  Mnion  In  tbe  Ourlee  Case 
aay: 

precise  question  decided  In  that  case 
IDobbs  Case]  was  that  the  trial  judge,  who 
had  been  assigned  to  hold  court  outside  of  his 
^strict,  after  be  bad  vacated  the  bench,  and 
after  an  order  allowing  an  extension  of  time 
made  by  him  bad  expired,  was  without  power  to 
■grant  an  additional  extension  of  time  to  make 
and  serve  case-made,  which  holding  is  in  har- 
-mony  with  the  former  dedsiona  of  this  court" 

In  the  later  case  of  First  National  Bank 
of  Mountain  Park  t.  ScbtxA  District  No.  66, 
TUlman  County,  68  Okl.  233,  164  Paa  HXi, 
tbe  Supreme  Court,  speaking  by  Hardy,  Jus- 
tice (tbe  justice  who  wrote  tbe  opinlpn  In 
Ourlee  et  aL  v.  Ruland,  supra),  held : 

"A  district  judge  who  has  been  assigned  by 
order  of  the  Chief  Justice  to  bold  court  in  a 
comity  outside  of  the  district  in  which  be  is 
-elected  has  no  authority,  after  tbe  expiration 
of  tbe  time  fixed  in  the  order  assigning  him  to 
hold  court  in  said-couDty,  to  grant  an  extension 
of  time  in  iriiicb  to  prepare  and  serve  case- 
made,  in  a  ease  tried  before  Um  while  lawfully 
holding  court  In  sncb  county." 

To  the  same  effect  is  the  decision  of  the 
Supreme  Court  In  Osborne  v.  Chicago,  Rock 
Island  &  Pacific  Hallway  Co..  45  Okl.  817, 
147  Pac  301. 

[1]  Tbe  decisions  of  this  court  and  of  the 
Supreme  Court  botb  support  the  contention 
of  the  Attorney  General  that  the  astiigned 
judge  was  without  authority,  after  the  ex- 
piration of  the  time  fixed  in  the  order  as- 
signing bim  to  bc^d  court  in  Atoka  county, 
4o  grant  an  extension  of  time  in  which  to 


prepare  and  serve  a  case-madft  These  de- 
cisions were  rendered  long  prior  to  tbe  time 
the  purported  order  made  by  the  assigned 
judge  extending  the  time  for  ench  service 
was  entered  In  the  instant  case. 

[2]  The  motion  of  tbe  Attorney  General  to 
strike  tbe  case-made  Is  therefore  sustained, 
and  tbe  purported  case-made  Is  stricken  from 
the  flies. 

This  leaves  tbe  appeal  to  be  considered  up- 
on the  transcript  of  the  record  alone. 

[3]  The  record  proper  /inly  includes  the 
following  papers:  (1)  The  Indictment  and  a 
copy  of  the  minutes  of  the  plea  or  donurrer; 
(2)  a  copy  of  tbe  minutes  of  the  trial ;  (3)  the 
charges  given  or  refused  and  tbe  Indorse- 
ments, if  any,  thereon;  (4)  a  copy  of  the 
judgm^t  Section  5960,  Revised  Laws  1910; 
Reed  v.  C.  S.,  2  Okl.  Cr.  652,  103  Pac.  371 ; 
Humphrey  v.  State,  3  Okl.  Or.  606,  106  Pac 
978,  139  Am.  St  Bep.  972;  Day  T.  State^ 

7  Okl.  Cr.  276,  123  Pac.  436. 

The  only  matters  in  the  record,  therefore, 
whidi  may  be  properly  considered  by  tbe 
court  under  this  appeal  are  the  foregoing 
papers,  whl<^  eonstitute  the  record  prcH^er. 
Day  V.  State,  supra. 

Counsel  raise  no  question  tnvolving  a  con- 
sideration of  the  Information  or  judgment  or 
anything  that  could  be  raised  as  shown  by 
the  minutes  of  the  trlaL.  Counsel  do,  bow- 
ever,  contend  that  tbe  trial  court  erred  In 
giving  certain  Instmctlws  In  the  general 
charge  to  tbe  jury,  and  in  refusing  to  .glya. 
otbo'  instractlons  requested  by  counsfd  Hor. 
defendant 

[4]  An  examination  of  the  record  discloses 
that  counsel  for  defendant  requested  tbe 
court  to  0ve  certain  instructions  on  abstract 
propositions  of  law  involving  the  principles 
of  reasonable  doubt  and  tbe  presumptlffli  of 
Innocence.  An  examination  of  the  record  al- 
so discloses  that  these  questions  were  prop- 
erly and  sufficiently  covered  in  tbe  general 
charg& 

Counsel  tor  defoidant  also  requested  tbe 
trial  court  to  give  an  Instruction  up<m  clr- 
ciunstantial  evidence.  If  the  conviction  were 
based  solely  upon  circumstantial  evidence, 
the  refusal  to  give  this  instruction  would 
have  been  erroneous.  Rutherford  v.  D.  8.,  1 
Okl.  Cr.  194,  05  Pac.  753 ;  Matthews  v.  State, 

8  Okl.  Or.  676,  130  Pac.  125. 

On  the  other  band,  were  the  evidence  not 
entirely  circumstantial,  tbe  refusal  to  give 
this  instruction  would  not  have  been  erron- 
eous. Hendrlx  v.  C.  S.,  2  Okl.  Cr.  240,  101 
Pac.  125;  Price  v.  State.  0  OkL  Or.  85».  181 
Pac.  1102;  Star  t.  State^  9  OIeL  Cr.  210. 181 
Pac  543. 

.In  any  event  the  questhm  Involves  a  con- 
sideration of  the  evidence,  and,  as  the  evi- 
dence is  not  before  us  In  this  appeal,  we 
necessarily  are  precluded  trwn  a  detennlna- 
Uon  of  the  merits  of  the  court's  cctioo  In  this 
respect 

It  is  also  amtoided  that  tbe  trial  court 
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erred  In  giving  a  certain  InstmcHon  relative 
to  the  law  of  self-defense.  The  particular 
Instmctlon  complained  of  apparently  places 
too  great  a  burden  upon  defendant  to  sub- 
stantiate the  defense  of  self-defense,  and  for 
that  reason  is  not  a  correct  statement  of  the 
law  oa  that  subject,  and  In  a  case  where 
self-defense  was  relied  upon  and  there  was 
evidence  to  substantiate  the  same,  the  giving 
of  the  iDstmctlcHi  over  the  objection  and  ex- 
ception of  defendant  would  be  reversible 
error. 

However,  the  Legislature  of  this  state,  by 
section  6005.  "Revised  Laws  1910,  has  ab- 
solutely stripped  this  court  of  authority  to 
reverse  a  Judgment  of  conviction  "on  tlie 
ground  of  misdirection  of  the  Jury,  •  •  • 
unless.  In  the  opinion  of  the  court,  •  •  • 
after  an  examination  of  the  entire  record,  It 
appears  that  the  error  complained  of  has 
probably  resulted  in  a  miscarriage  of  Justice, 
or  ccmstitutes  a  substantial  violation  of  a 
constitutional  or  statutory  right" 

Even  If  the  defmse  of  self-defense  were 
interposed,  and  defendant's  own  evidence  dls- 
dosed  that  he  was  guilty  of  the  crime  for 
vhlch  he  was  convicted,  this  court  has  re- 
peatedly refused  to  reverse  such  a  conviction 
because  of  errors  In  the  instructions.  Fitz- 
Blmmoua  v.  State,  U  Okl.  Gr.  80,  166  Pac 
453;  Maynes  t.  State^  6  OkL  Or.  487,  119 
Pac.  644. 

It  follows,  therefore,  that  In  order  to  give 
effect  to  section  6005,  supra,  in  dealing  vrlth 
the  question  of  whether  or  not  the  giving  of 
the  Instruction  complained  of  constituted  re< 
verslble  error,  the  court  would  have  to  con- 
sider the  transcript  of  the  evidence  to  deter- 
mine whether  or  not  the  trial  probably  re- 
sulted In  a  miscarriage  of  Justice,  or  whether 
or  not  there  was  any  substantial  merit  In  the 
defense  Interposed.  Without  the  record  of 
the  evidence  before  us,  a  determination  of 
the  merits  of  this  questlcm  would  be  merely 
speculative. 

Giving  an  erroneous  Instruction  on  self-de- 
fense would  not  constitute  reversible  error 
wh^e  there  was  no  evidence  to  authorize 
even  the  giving  of  an  Instmctloa  on  self- 
defense  (Smith  V.  State.  14  Okl.  Or.  250,  174 
Pac.  1107),  as  in  the  foregoing  case  this  court 
held  that  It  was  prc^r  even  to  refuse  an 
Instruction  on  the  law  of  self-defense  where 
there  was  no  evidence  to  warrant  its  giving. 

Supposing,  as  heretofore  stated,  that  de- 
fendant's own  evidence  disclosed  his  guilt  of 
the  crime,  an  erroneous  instruction  on  self- 
defense  would  not  be  prejudicial.  Supposing 
again  that  there  was  no  evidence  to  authorize 
the  giving  of  an  instruction  of  self-defense. 
It  la  equally  apparent  that  an  erroneous  In- 
struction on  that  subject  would  not  be  preju- 
dicial. 

[5]  It  Is  well  established  that  error  alone 
la  not  sufficient  to  authorize  the  reversal  of  a 
Judgment  of  conviction  in  a  criminal  cause 


under  the  statutory  provisions  of  this  state, 
but  error  plus  Injury  Is  required,  and  the 
burden  Is  upon  the  appellant  to  affirmatively 
establish  that  the  error.  If  any,-  was  preju- 
dicial to  his  substantial  rights.  Without  the 
evidence  before  us  In  this  case,  we  cannot 
say  that  there  could  be  no  supposed  state  of 
the  evidence,  under  the  issue  of  self-defMise, 
which  would  render  the  giving  of  the  Instmc- 
tlon complained  of  harmless.  The  burd«i  la 
on  defendant  to  show  that  under  the  Issues 
the  instruction  complained  of  was  not  wly 
erroneous,  but  in  addition  hereto  pvoJodlcW 
to  him. 

Having  failed  to  properly  bring  this  causa 
before  the  court  by  case-made,  the  court  is 
not  empowered  to  construe  the  Instruction  as 
applied  to  the  evidence;  and  under  the  dr- 
cumstances,  therefore,  by  reason  of  the  ex- 
isting statutes  of  this  state,  considering  the 
appeal  upon  the  transcript  of  the  record 
alone,  the  Judgment  must  be  affirmed. 

It  Is  so  (ndeted. 


MATHEWS  V.  STATE.   (No.  A-332e.) 

(Oriminal  Court  at  Appeals  (tf  OUahoma, 
April  7,  1^1.   Bebearing  Deided 
Jane  13.  1921.) 

(8vVaiu»  hp  the  OowU) 

1.  criminal  law  ^s90»— Wbara  eoart  aM|vlrti 
Jarlsdictlos  whether  neaas  n«l  to  krlsg  Mn 
within  raatih  of  prtoaas  la  violation  of  lam 
of  another  state,  net  snbjeet  of  iaqnlry. 

Id  a  criminal  case  the  courts  of  this  state 
win  not  inquire  as  to  whether  the  laws  of 
some  other  state  have  been  violated  in  trans* 
porting  an  accased  perBon  Into  the  jurisdiction 
of  this  state.  If  tiie  court  lawfully  acquires 
jurisdiction  of  the  person  after  be  Is  within 
reach  of  its  processes,  the  means  used  to  bring 
him  there  will  not  be  a  sobject  of  Inquiry. 

2.  Criminal  law  <s=>427  ( t )— Consplraoy  to  eon- 
mlt  orime  (barged  may  be  shown,  althongb 
not  charged  in  Indictment. 

It  is  a  general  rule  that  opon  the  trial  of 
one  accused  of  a  crime  evidence  is  admissiiile 
to  prove  a  conspiracy  to  commit  the  crime 
charged,  although  the  conspiracy  la  not  diarged 
in  the  Indictment.  This  la  not  permitted  for 
the  purpose  Of  allowlnK  a  conviction  for  a 
crime  not  charged,  but  to  lay  a  foundation  for 
the  admission  of  evidence. 

3.  Falsa  pretenses  «s>2S— InformatltB  ehara- 
Ing  false  pretense*  to  a  banking  oorporatlon 
held  sHffioIent  as  to  oharaotar  of  erlme 
oharged. 

A  statement  contained  in  an  information,  to 
the  effect  that  tlie  false  pretenses  charged 
were  made  to  a  banking  corporation,  as  dis- 
tinguished from  its  officers  and  agents.  Is  suf- 
ficient to  give  the  accused  the  necessary  infor- 
mation as  to  the  scope  and  character  of  the 
crime  charged.   A  corporation  la  an  artificial 
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person,  made  >o  hj  statnt*.  and  cannot  act 
or  be  inflocDQsd  except  throoi^  Ita  offieen 
and  agrata. 

4.  False  pratansei  «=336— lafonn8tl«nforfals* 
pretoasas  reeatting  In  kaak'a  pareliaaa  of 
wortliraBa  paper  need  aot  ttate  that  baak. 
beaght  It. 

It  is  not  DecessaT7  for  the  Information  to 
■tste  that  br  reason  &l  the  false  pretenses  the 
bank  bought  the  worthless  commercial  paper  of 
whidi  complaint  is  made.  It  makes  no  differ- 
ence whether  the  bank  parted  with  its  money 
ttroncfa  a  sale  of  Oie  commercial  paper,  or 
lAetber  It  was  hTpothecated  for  that  purpose. 
The  gist  of  the  offense  la  the  proearint  of  the 
money,  or  something  of  nine,  hr  means  ol 
the  ^Ise  pretenaea 

5.  JiiY  «s»33(t},  75(2}— Aooutad  has  riobt  te 
axdialon  of  laoompetent  Jurors,  bat  not  to 
Indusloa  of  particular  persons;  excusing  Jn- 
rer  before  oxanlnation  Is  In  sound  tfeoretlon 
•f  eoart 

The  right  of  the  aecosed  In  the  selection 
(rf  the  Jnry  Is  one  of  exdnsion  of  incompetent 
JnrorB,  and  not  one  of  Indnsion  of  particnlar 
persons  who  are  competent  No  fixed  mie  can 
be  spidied  to  the  numerous  reasons  why  a 
juror  maj  be  excused  from  the  regular  panel 
before  examination  in  the  case,  and  whether 
a  Juror  should  be  excused  before  being  examin- 
ed in  any  case  rests  In  tiie  sound  discretion  of 
tte  court,  and  the  exerdse  of  such  discretion 
will  not  be  disturbed  unless  it  is  shown  that 
sndt  di8<nrotion  has  been  abused,  to  tiie  ae- 
tasl  prefndice  of  the  complahdng  partr- 

6.  Criniaal  law  «=»ll66>/a(e)— Asking  Jarnn 
whother  tf  oonvlnead  by  Instrootlons  and  avi- 
dsnea  they  would  hasltate  to  find  iafaodant 
gsHty  held  not  prejudicial  arror. 

In  tbt  examination  of  jorors,  where  no  at- 
tempt is  made  to  state  in  advance  what  the  in- 
Btmetions  would  be  or  what  the  facts  would 
disdose,  it  was  not  prejn^dal  error  to  permit 
the  state  to  ask  certain  prospectire  jurors 
whether,  if  they  were  convinced  by  the  instrao- 
tions  of  the  court  and  the  evidence  beyond  a 
reasonable  doubt  of  the  guilt  of  the  defendant, 
they  would  hesitate  to  find  the  defendant  guilty. 
Ttt  purpose  of  snch  questions  was  doubtiess  to 
sscertain  whether  the  jurors  would  accept  the 
bistraetiona  of  the  court  as  the  law  of  the  case. 

7.  Jnry  4se»92— That  prespectiva  Juror  in  pros- 
seatlon  !■  false  pratoosas  to  a  bank  Is  a  do- 
posftor  tharolD  held  not  tt  disqualify. 

TbB  mere  fhet  that  a  prospective  juror  is  a 
depositor  in  the  bank  Interested  in  tiie  prose- 
cntion  of  the  defendant  will  not  disqualify 
sodi  juror,  where  it  is  not  sbdwn  that  his  busi- 
ness relations  are  such  as  might  influence  his 
verdict  or  cause  the  bank  to  oppress  him  or 
place  him  at  the  mercy  of  the  bank. 

S.  Jury  «a399(3>— Jaror  held  net  dlsqnnlNled 
booauso  he  had  hnrd  i  fnwd  had  bata'een- 
nltted. 

Where  a  Juror,  from  what  he  had  beard 
or  resd,  believed  that  a  fraud  had  been  com- 
mitted, bat  bad  no  recollection  or  opinion  as  to 
who  bad  perpetrated  the  fraud,  and  bad  form- 
ed and  expressed  no  opinion  as  to  the  foilt  of 


the  defendant,  he  is  not  disqualified  by  the  mere 
fact  of  hia  belief  that  some  person,  to  him  on- 
known,  hod  committed  the  fraud. 

9.  Criminal  law  «S94I9,  420(1)— Insolvoacv  of 
bank  issuing  worthless  paper  held  pnvaMe 
by  tearsay. 

Where  it  Is  claimed  that  a  banklnf  corpora- 
tion was  systematically  engaged  in  issuing 
fraudulent  and  worthless  commercisl  paper,  the 
fact  of  the  insolvency  of  such  corporation  may 
be  shown  by  statements  and  records  of  public 
officera  whose  duty  it  was  to  inquire  into  and 
examine  Its  fiscal  affalra,  and  this  may  be  sup- 
plemented by  reports  of  commercial  agencies, 
and  by  Information  obtained  from  bankers  and 
otiiers,  in  tiie  nature  (tf  hearaay  arldeneo. 

10.  Criminal  law  «»ft7(l)  —  FormilatloB  of 
oonspiru^  In  another  atato  held  not  to  de- 
prive oonrta  of  Jurlsdletlon  whara  dofandant 
apprehended  wtthia  Ita  torritorlal  Jarlailto- 

tlon. 

The  fact  that  conspiracy  is  formulated  In 
another  state,  and  that  the  defendant,  a  co- 
conspirator, was  not  within  this  state  priw  to 
the  commission  of  the  overt  act  of  which  com- 
flaint  is  made,  will  not  deprive  the  coarta  of 
this  state  of  jurisdiction  to  try  such  defendant 
when  later  apprehended  within  its  territorial 
jurisdiction.  Every  person  participating  in  an 
unlawful  conspiracy  is  deemed  to  be  a  principal, 
and  ia  punishable  aa  snch,  although  he  may  not 
have  been  present  or  within  the  jurisdiction  of 
the  court  wiien*  tiie  overt  act  ma  eonsummated. 

11.  Criniud  taw  «»427(3)— Order  of  oVldonea 
iaaatarfal  If  nltlnaU  prima  fada  oasa  madeL 

It  is  immaterial  in  wb^t  order  testimony 
predicated  apon  a  conspiracy  is  introduced,  if 
the  series  of  facts  and  drenmstances  ahown 
in  evidence  ultimately  make  a  prima  facte  case 
of  conspiracy.  A  conspiracy  may,  and  gener- 
ally must,  be  proved  l>y  a  ntmiber  of  independ- 
ent acts,  con^onk  and  circnmotancea  tendli^c 
to  show  an  nntawful  oommon  poiposa  of  the 
conspirators. 

12.  False  pretenses  «=»2^-CaveKt  emptor  In- 
applieahls  whore  trust  eompany's  worthless 
time  oertlftoatea  were  sold  to  deoelvei 

Where  it  ^pears  that  a  trust  company  is- 
sues worthless  commercial  paper,  denomhiated 
"Time  Certificates,"  and  these  certificates  were 
ingeniously  designed  and  calculated  to  mlalead 
and  deceive  persons  of  ordinary  prudence,  and 
where  the  drcumstances  surrounding  the  sale 
of  one  of  these  certificates  were  purposely  ar- 
ranged to  decdve,  the  rule  of  caveat  emptor 
will  not  aM>ly. 

Appeal  from  District  Ooort,  Payno  Oonn- 
ty;  John  P.  Hlckam,  Judge. 

J.  Dawson  Mathews  was  convicted  of  ot>- 
talnlng  money  by  false  pretenses,  and  he  ap- 
peals. Affirmed. 

J.  M.  Springer  and  E.  G.  Wilson,  both  of 
Tulsa,  for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C  Hall, 
Aast  Atty.  Gen.,  for  the  State. 

BESSET,  J.  On  the  24th  day  of  October, 
1917,  plaintiff  in  error,  J.  Dawson  Mnthewn. 
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bereiiiatter  referred  to  as  defendant,  was 
convicted  of  the  crime  of  obtaining  money  by 
false  pretenses  from  tbe  'Oklahoma  State 
Bank  of  Cusblng  on  tbe  19th  day  of  Harcb, 
1917,  and  was  sentenced  to  confinement  In 
tbe  state  penitentiary  for  a  term  of  three 
years.  From  this  Judgment  and  sentence  he 
appeals. 

It  appears  from  tbe  evidence  on  the  part 
of  the  state:  That  at  and  before  the  date 
of  the  offense  charged  one  J.  Greeley  Jones 
was  operating  a  purported  banking  Instlta- 
tltm  in  Houston,  Tex.,  known  as  the  Com- 
monwealth Trust  Company,  with  a  reported 
capital  sto<^  of  $260,000;  that  tbe  defendant, 
fbr  some  time  prior  to  tbe  alleged  offense, 
appeared  to  be  in  some  way  interested  In  this 
trust  company,  and  spent  mucb  of  liis  time 
at  Its  offices,  and  advised  and  directed  some 
of  its  business  transactions ;  that  tbe  defoid- 
ant  was  one  of  tbe  principal  customers  of 
this  concern,  in  buying  and  disposing  of  its 
worthless  securities  In  the  form  of  "time  cer- 
tificates," pur(diased  in  tbe  name  of  J.  A. 
Brown,  for  defendant's  own  benefit  and 
profit,  between  tbe  15tb  day  of  Pebruaiy  and 
the  6tb  day  of  March,  1917,  of  tbe  total 
omomit  of  $175,000;  that  the  defendant  was 
a  man  of  very  limited  means  and  resources, 
and  tbat  be  obtained  tbese  certificates  by  ex- 
changing for  them  oil  stocloi  tbat  were 
worthless,  and  known  by  him  at  the  time  to 
be  worthless. 

Tbat  the  place  of  business  of  this  Com- 
monwealth Trust  Company  was  In  two  rear 
rooms  on  tbe  fourth  Soor  of  tbe  Beatty  Build- 
log  In  Houston,  Tex. ;  tbat  the  office  force 
of  tbe  Institution  consisted  of  a  bookkeeper, 
who  also  eserdsed  tbe  functions  of  cashier, 
teller,  and  stenographer;  tbat  the  concern 
liad  no  assets  of  any  value,  excepting  tbe  of- 
fice furniture  and  fixtures  of  tbe  probable 
value  of  $300. 

Tbat  tbe  defendant  procured  tbese  time 
certificates — ^presumably  and  ostensibly  cer- 
tificates of  deposit — to  be  Issued  to  J.  A. 
Brown,  a  fictitious  persm  not  In  being ;  tbat 
tbe  defendant  assumed  to  act  fOr  J.  A. 
Brown  under  a  power  of  attorney,  executed 
In  his  favor  in  1014,  and  defendant,  conspir- 
ing together  with  others,  indorsed  tbese  time 
certificates  to  whoever  could  be  induced  to 
buy,  and,  among  others,  sold  a  cratldcate  In 
the  amount  of  $5,000,  due  six  months  from 
date,  to  the  State  Bank  of  Cusbing,  OkL, 
on  Marcb  19.  1917. 

Tbat  tbese  time  certificates  were  without 
value,  and  tbat  tbe  trust  company  was 
wbolly  insolvent,  and  that  the  scheme  and 
plan  of  the  defendant  and  his  confederates  in 
selling  tbese  time  certificates  to  innocent 
purchasers  amounted  to  a  mere  confidence 
game,  by  means  of  which  unsu^>ectlDg  banks 
and  others  were  fieeced  out  of  large  sums  of 
money,  in  the  belief  tbat  tbey  were  purchas- 
ing time  certificates  of  deposit  Issued  by  a 
reputable,,  solvent  banking  Institution. 
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Tbat  tbe  defendant,  at  different  ttmes  be- 
fore and  after  the  alleged  offense,  caused  a 
number  of  these  time  certificates  to  be  sent 
by  express  to  G.  C.  Wisdom  and  others  in 
Oklahoma  City;  that  on  the  Ifitb  day  of 
Ma.TQti,  1917,  O.  O.  Wisdom  and  Charles  B. 
Gamett  appeared  at  tbe  Oklahoma  State 
Bank  at  Gushing,  and  iqwesented  to  the  of* 
fleers  of  the  bank  tbat  tb^  were  conton- 
platlng  closing  a  transaction  of  the  sale  and 
purchase  of  an  oil  lease,  and  that  they  bad  a 
cerUflcate  of  deport  for  tbe  sum  of  $5,000, 
Issued  by  the  Conunonwealth  Trust  Oimipany 
of  Houston,  Tex.,  to  J.  A.  Brown  and  In- 
dorsed by  him  to  G.  0.  Wisdom,  and  that 
they  desired  to  cash  tbe  same,  representing 
to  the  bank  that  tbe  certificate  of  deposit 
was  regular,  and  that  the  Commonwealth 
Trust  Company  was  a  solvent,  going  om- 
cem.  and  tbat  the  indorsement  and  tiansfiur 
were  regular  and  valid. 

The  bank  at  Cushii^  did  not  cash  this 
certificate  on  this  day,  but  wrote  a  lettw  to 
the  Commonwealth  Trust  Company,  inqnir* 
ing  about  Its  validity.  In  reply  tbe  trust 
company  wrote  to  the  bank  that  tbe  certlfl- 
cate  would  be  good  if  it  bore  tbe  indorsement 
of  J.  A.  Brown,  and  that  tbe  indorsemmt  of 
Mr.  Wisdom  would  be  the  only  transfer  nec- 
essary to  c(mvey  good  title  to  tbe  bank ;  that 
the  certificate  and  tbe  Indorsement  of  J.  A. 
Brown  were  both  genuine;  Qiat  they  did  not 
care  to  discount  their  paper  nor  to  anticipate 
payment  at  that  time.  Upon  the  strength  of 
the  representations  made  by  Wisdom  and 
Gamett  and  the  information  received  In  the 
letter  from  the  trust  company,  the  bank  Iiad 
the  time  certificate  indorsed  and  transferred 
to  them  by  Wisdom  end  Gamett,  and  paid  to 
them  for  the  certificate  of  deposit  the  sum 
of  $4,750,  believing  that  the  certificate  was 
valid,  and  tbat  tbe  tmst  con^ny  was  a 
solvent,  going  concmi. 

The  testimony  shows  tbat  at  the  requert 
of  the  Attorney  General  of  the  state  of  Texas 
a  bank  examiner  made  an  investigation  of 
the  affairs  of  this  tmst  cwipany,  and  found 
that  it  bad  no  assets  of  any  value*  and  that 
the  affairs  of  this  trust  company  were  a  little 
later  placed  In  the  hands  of  a  receive,  and 
tbat  the  receiver  could  find  no  assets  soffl* 
dent  to  pay  the  costs  of  the  recdvershlp. 

Defendant  admits  tbat  be  purchased  tbese 
time  certificates  with  a  small  amount  of 
cash,  and  the  assignment  to  the  tmst  com* 
pany  of  certificates  of  stock  of  the  Monte 
Carlo  Oil  Refining  Company.  I>efendant 
claims  that  In  good  faith  he  sold  these  time 
certldcates  so  procured  from  the  trust  com- 
pany .to  Wisdom,  and  to  any  others  who 
would  biiy,  for  from  7  to  20  per  cent,  of  the 
smounts  named  in  tbe  respective  certificates, 
but  that  he  had  no  connection  with  nor  in- 
terest in  their  disposal  by  those  who  pur- 
chased from  blm,  and  was  not  acting  in  con- 
cert with  Wisdom  or  others;  that  he  had  no 
connection  with  nor  interest  In  tbe  transfer 
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of  the  particular  certificate  bought  by  the 
Cashing  bank  trom  Wisdom  and  Oamett; 
that  at  Chat  time  he  was  not  In  Oklahoma, 
and  that  be  had  not  been  in  Oklahoma  for 
J  ears  previous;  that  his  connection  with  tills 
and  other  like  certificates  ended  as  soon  as 
be  parted  with  such  certificates  and  received 
the  money  for  them  from  the  persons  to 


whom  they  were  sold ;  that  previous  to  these  direct  a  verdict  In  favor  of  the  defendant 


H.  Abrberg  and  A.  M.  Grdner  and  Dalrym* 

pLe. 

(7)  The  court  below  erred  In  its  Instmc* 
tlons  to  the  Jury. 

(8)  The  court  below  erred  in  refusing  to 
give  proper  tnstructloDS  to  the  Jnry,  whicb 
were  requested  in  writing  by  the  defendant. 

(9)  The  court  below  erred  in  refusing  to 


transactions  he  was  engaged  In  selling  and 
dealing  In  stotte  and  securities  tor  J.  A. 
Brown,  under  a  power  of  attorney  issaed  in 
1014 ;  and  no  showing  was  made  that  he  had 
ever  had  an  accounting  or  settlement  with 
Brown;  that  Brown  was  a  man  of  upwards 
of  70  years  of  age,  occupying  a  rented  farm 
in  Texas;  that  he  had  not  heard  from  him 
for  months  or  years,  but,  so  far  as  he  knew, 
he  was  still  living. 

The  evidence  shows  that  this  defendant 
was  arrested  In  Houston,  Tex.,  and,  without 
■  requisition,  was  forced  to  come  to  Okla- 
boma  under  arrest,  after  which  be  was  In- 
formed against,  tried,  and  convicted  in  this 
ease. 

A  more  complete  redtatlbn  of  the  facts 
brought  out  In  evidence  would  make  an  In- 
teresting and  entertaining  story,  but  would 
serve  no  useful  purpose  as  a  preoed«it  to 
guide  lawyers  and  Judges  in  the  trial  of  fu- 
ture cases.  Suffice  It  to  say  that  from  an 
examination  of  the  entire  testimony  and  the 
similarity  of  names  and  methods  used  by  the 
parties  J.  Greely  Jones  and  J.  Dawson  Mat- 
ben's  were  emulating  the  example  and  per- 
haps surpassing  the  manipulations  In  high 
finance  of  J.  Rufus  Walltngford  of  fiction. 

In  hla  brief  the  defendant  urges  12  as^gn- 
ments  of  error,  as  follows: 

(1)  The  court  below  erred  in  overruling 
the  motion  of  the  defendant  to  quash  Uie  In- 
formation. 

&)  The  court  bdow  erred  In  overruling 
the  demorrer  of  the  d^endant  to  the  Infor- 
mation. 

CB)  The  ooort  below  erred  In  disdiarging 
and  releasing  Jurors  without!  just  cause, 
ma  the  obJectl<m  of  the  defendant,  and 
without  an  examination  of  such  Jurors  in 
open  court 

(4)  The  court  b^w  erred  In  permitting  the 
state  to  commit  the  Jurors  on  their  voir  dire 
to  the  tbeoiy  that  the  instructions  of  the 
court  should  be  considered  by  the  jury  as 
having  probative  force,  in  that  they  were  re- 
quested to  say,  In  ansror  to  4ue8ti(uiB  asked 
flie  state,  tiiat  If  they  were  convinced  by 
Qie  InstrnctlonB  and  ttie  evidence  b^ond  a 
reasmable  doubt  ot  the  guilt  tba  defend- 
ant they  would  not  hesitate  to  find  him 
guilty. 

(JS)  Hie  court  below  erred  in  permitting 
IxBpTopeTt  Incompetent,  Irrelevant,  bearsiy. 
and  ill^l  evidence  in  behalf  of  the  state, 
-  over  the  objections  ct  the  defendant 

ffi)  The  court  below  erred  in  orermUng 
the  1^r«^l'*"g^  oC  the  defendant  to  juron  A, 


(10)  The  verdict  of  the  Jury  and  the  Judg- 
ment of  the  CO  art  are  not  supported  by  the 
evidence,  and  are  cratrary  to  the  evidence. 

(11)  Prejudicial  errors  of  law  occurred  at 
the  trial,  and  were  duly  excepted  to  at  the 
time  by  the  defendant 

(12)  The  court  below  erred  In  overruling 
the  motion  of  the  defendant  for  a  new  trial. 

[1,10]  Under  the  first  assignment  of  error 
counsel  for  defendant  ccHitends  that  the  court 
had  no  Jurisdiction  of  the  defendant  for  the 
reason  that  he  was  brought  Into  this  state 
without  his  consent,  by  force  and  without 
process  of  extradition.  In  support  of  this 
contention,  defendant  In  his  brief  refers  to 
aecti<Hi  29,  article  2,  ot  oar  state  Gmstltn- 
tion,  providing  that — 

"No  person  shall  be  transported  out  of  the 
state  for  any  offense  committed  within  the 
state,  nor  shall  any  person  be  transported  out 
of  the  state  for  any  pnrpose,  without  hU  con- 
sent except  by  due  process  of  law;  but  noth- 
ing in  this  provision  shall  prevent  the  opera-' 
tion  of  extradition  laws,  or  the  transports  of 
persons  sentenced  for  crime,  to  other  states  for 
the  purpose  ot  incarceration.** 

Defendant  claims  that,  in  tbe  absence  <tf 
proot  there  Is  a  presumption  that  tiie  Con- 
stitution and  laws  of  the  state  ot  T^xas  are 
the  same  as  in  this  state.  Assuming  that 
this  is  true,  in  a  criminal  case  tbe  courts  of 
this  state  will  not  Inquire  as  to  whether  tbe 
laws  of  some  other  state  have  beoi  violated 
In  transporting  an  accused  person  Into  the 
jurisdiction  of  this  state;  and*  if  tbe  .court 
lawfully  acquired  jurisdiction  of  a  person 
after  be  Is  within  the  readi  of  Its  process, 
the  means  used  to  bring  blm  there  will  not  be 
a  subject  of  Inquiry.  Ex  parte  Jcrtmsm,  167 
U.  8.  120,  17  Sup.  Gt.  735,  42  U  Ed.  108; 
State  V.  May,  67  Kan.  4^  49  Pac.  70&; 
Brooklln  t.  State,  26  Tex.  Ap|».  121,  »  S.  W. 
735;  Ex  parte  Davis,  51  Tex.  Gr.  R.  60S,  108 
S.  W.  891.  12  L.  B.  A  (K.  8.)  22^  U  Ann. 
Cas.  S22,  and  note ;  G<mimonwealth  t.  Ba- 
munno,  219  Pa.  204.  68  AU.  184,  14  U  R.  A 
(N.  S.)  209,  123  .Am.  St  Bep.  658,  12  Ann. 
Cos.  818;  Petuoone  t.  NlcfaoU,  203  V.  S.  102, 
27  Sup.  Gt  111.  61  L  Ed.  148,  7  Ann.  Gas. 
1047. 

We  do  not  mean  to  be  undorstood  u  ai^ 
proving  ti»  practice  ot  detectives  or  officers 
of  tlie  law  In  kidnapping  or  mooring  a 
aon  accused  of  crime  fnm  <Mie  jurisdiction 
to  another  without  due  process  of  law.  A 
person  so  transported  has  his  remedies,  and 
may  obtain  redress  In  tbe  Jurisdiction  where 
his  rights  and  liberty  weie  vkdated. 
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Second.  The  defendant  urges  tbat  the 
coart  erred  In  overruling  the  demurrer  of  the 
defendant  to  the  Information,  for  the  reason 
that  the  Information  in  this  case  charges  the 
offense  of  obtaining  money  by  false  pretenses 
and  ccmsplracy.  The  Information  was  In  two 
counts,  the  first  charging  the  crime  of  false 
pretense,  and  the  second  coiint  charging  the 
same  offense,  but  pleading  some  of  the  evi- 
dence tending  to  show  tliat  the  defendants 
had  conspired  and  confederated  to  commit 
the  offense,  and  pnrsuant  to  that  conapiracy 
or  confederation  did  cMnmit  the  crime.  Both 
counts  charge  the  oommlsedtm  of  ttie  same 
offense,  viz.,  false  pretense,  but  the  second 
count  contains  auctions  of  a  cons^acy 
leading  up  to  the  commission  of  the  crime, 
and  the  auctions  may  be  regarded  as  sur- 
plusage only.  The  state  elected  to  stand  up- 
on the  first  count,  but  that  did  not  deprive 
the  state  of  the  right  to  show  that  a  conspira- 
cy did  exist,  culminating  In  the  commission 
of  the  ciime  charged. 

12]  In  order  to  connect  the  defendant  with 
the  crime  of  false  pretense,  under  the  drcum- 
stances  In  this  case,  and  in  order  to  show  the 
intent  and  purpose  of  the  persons  interested 
in  the  sale  of  these  time  certificates,  it  was 
permissible  to  show  that  a  ctm^Irac?  existed 
betwem  them  to  sell  these  worthless  certifi- 
cates to  Innocent  parties.  It  Id  a  general 
'rule  that  upon  the  trial  of  tme  accused  of  a 
crime  evidence  Is  admissible  to  prove  a  con- 
si^racy  to  commit  the  crime  charged,  al- 
though the  conspiracy  Is  not  charged  In  the 
indictment.  This  is  not  permitted  for  the 
purpose  of  allowing  a  conviction  ot  a  crime 
not  charged,  but  to  lay  a  foundation  for  the 
admissi(m  of  evidence.  Irvln  v.  State,  11 
Okl.  Or.  301,  146  Pac.  453  :  5  R.  O.  L.  1087, 
1088;  State  v.  Ruck,  ld4  Mo.  416,  92  S.  W. 
706,  6  Ann.  Cas.  976,  and  note ;  State  v.  Ry- 
an, 47  Or.  338,  82  Pa&  703,  1  U  R.  A.  (N.  S.) 
862;  Spies  v.  People,  122  111.  1-12,  12  N.  B. 
86S,  17  N.  B.-  888,  ft  Am.  St.  Bep.  320.  and 
note. 

It  has  been  uniformly  held  by  the  conrts 
of  this  state  and  of  other  states  that  testi- 
mony tending  to  show  the  commission  of  the 
crime  charged  is  not  inadmissible  because  it 
also  discloses  the  commission  of  another  and 
different  crime.  Irvin  v.  State,  supra,  and 
cases  therein  dted. 

[3]  It  Is  further  Insisted  that  the  Informa- 
tion Is  defective  and  Insufficient  because  it 
is  alleged  thereib  that  the  false  pretenses 
were  made  to  the  Oklahoma  State  Bank  at 
CushiDg,  as  distinguished  from  its  officers, 
and  that  the  bank  relied  thereon  and  was 
deceived  thereby,  and  by  reason  thereof  jjort- 
ed  with  its  money.  It  is  true  that  a  banking 
corporation  is  an  artifidal  person,  but  sec- 
tion 2929,  R.  L.  1910,  provides  that  the  word 
"person"  includes  corporations.  A  corpora- 
tion cannot  act  in  a  business  capacity  except 
throut^  its  offiicers  and  agents.  We  think 
the  langna^  of  Oie  Information,  In  this  le- 
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gard.  sufficiently  gave  Oie  accused  the  neces- 
sary Information  of  the  scope  and  i^iaracter 
of  the  crime  charged,  and  that  the  naming  of 
the  oS&cer  to  whom  the  fiUae  pretenses  were 
made  was  not  necessary  State  Toii^. 
142  Mo.  403,  44  S.  W.  267;  StatS  T.  Hulder. 
78  BUnn.  S24.  81  N.  W.  582;  Boberta  T.  Peo- 
ple. »  Colo.  458.  IS  Pac.  680; 

[4]  The  defendant  urges  fnrttia'  that  the 
Information  Is  defective  for  the  reasco  that 
it  does  not  set  out  ^pedflcaUy  Oiat  the  bank 
bougbt  Ihis  particular  time  certificate.  Xlw 
correct  rule  applying  to  this  port  of  tlie  In- 
formation, snpp<Hted  by>  abundant  avthori- 
ty,  is  stated  in  19  Cyc.  4S0.  as  ftrtlowi: 

"No  particular  form  of  words  is  necessary; 
aUegatioQa  that  'by  means  of  tb«  false  pretense' 
or  'relying  on  the  false  pretense,*  or  the  Uk*, 
is  sufScient  where  it  is  apparent  that  the  de- 
livery of  the  property  was  the  natural  result 
of  the  pretense  alleged.  The  same  general  role 
applies  when  the  false  pretenae  used  is  a  tok- 
en." 

It  makes  no  differaice  whether  the  money 
was  received  from  the  sale  <tf  this  certlflcate, 
or  whether  it  was  pledged  or  hypothecated 
for  that  purpose.  The  gist  of  the  <rfrense  ts 
the  procuring  of  money  or  sranething  of  val- 
ue by  means  of  the  false  pretense.  State 
Feeback,  S  Okl.  Or.  508, 107  Pac.  442;  Teague 
V.  State,  18  Okl.  Cr.  270, 163  Paa  904;  State 
V.  Boon,  49  N.  a  463;  Oommonwealth  t. 
Lincoln,  93  Mass.  (U  AUen)  233 ;  Ter.  v.  Un- 
derwood. 8  Mont  131.  19  Pac  308 ;  People 
V.  Luttermoser.  122  Mich.  562,  81  N.  W.  565 : 
People*  V.  Kinney,  110  Mich.  97,  67  N.  W. 
1069;  People  v.  Haas,  28  CaL  App.  182,  151 
Pac.  672. 

[E]  Third.  In  the  third  specUcatton  of  er- 
ror the  defendant  complains  that  tiie  court 
excused  two  Jurors,  Mr.  Dunn  and  Mr.  Whed- 
er,  from  the  regular  panel  before  examina- 
tion in  this  case.  Generally  the  right  of  the 
accused  In  the  selection  of  the  Jury  is  oob  of 
exclusion  of  incompetent  jurors,  and  not  cae 
of  inclusion  of  particular  persons  who  are 
competent.  No  fixed  rule  can  be  aisled  to 
the  numerous  reasons  why  a  juror  should  be 
excused ;  and  whether  a  juror  should  be  ex- 
cased  before  being  exainined  In  any  case 
reste  in  the  sound  discretion  of  the  court,  and 
the  exercise  of  such  discr^on  will  not  be 
disturbed  unless  it  is  shown  that  sudi  dis- 
cretion has  been  abused,  to  the  actual  preju- 
dice of  the  cranplalning  party.  Beatty  v. 
State.  5  Okl.  Cr.  105,  11^  Pac.  237;  Omaha 
So.  Ry.  V.  Beeson.  36  Neb.  361,  54  N.  W.  557; 
24  Cyc.  26. 

[6]  Fourth.  It  Is  claimed  by  the  def^d- 
ant  that  the  court  erred  In  permitting  the 
state  to  commit  certain  jurors  to  the  theta^ 
that  the  instructions  of  the  court  should  be 
considered  by  them  as  having  probative  force, 
by  permitting  the  stete  to  propound  to  them 
questions  to  the  effect  that  if  they  mn  am- 
Tloced.  by  the  instructions  of  the  court  and 
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the  evlclence  beyond  a  reuonable  doubt  of 
the  goilt  of  tbe  deifaidaii^  wbeOiar  fbir 
would  hesitate  to  fiAd  the  defendant  guilty. 
The  purpose  of  these  questi(»ia  was  to  ascer- 
tain tKOtt  the  Jurors  whether  or  not  tb^ 
would  acc^  tha  Instruetloiis  of  the  court  as 
tbB  law  of  the  case.  No  attempt  was  made  to 
state  In  advance  <what  the  instruetloiis  would 
be  or  what  the  facts  would  be,  so  as  to  pledge 
the  Jurors  in  advance  to  render  a  verdict  for 
the  state  on  a  given  state  of  law  and  fact 
These  qnestlfms,  fairly  interpreted,  did  ^ot 
ellininate  from  the  conslderaUcm  of  the  Ju- 
rors questions  ctf  fact  that  might  not  be 
toncSied  upon  in  the  instructions. 

[7]  Jlfth.  GomiAalnt  la  made  that  the 
oonrt  below  erred  In  ovOTuUng  the  challenge 
of  the  dtfendant  to  Jurors  A.  H.  Ahrberg, 
Grelner,  and  Dalrymple.  Juror  Dalrymple 
said  that  he  was  a  depositor  in  the  Okla- 
lUHna  State  Bank  at  Cashing,  the  injured 
party.  The  record  shows  that  this  Juror  was 
in  other  respects  qualified.  The  mere  fact 
that  he  was  a  depodtor  In  tbia  bank  did  not 
disqualify  him.  where  It  was  not  shown  that 
his  business  relations  were  8U(^  as  mlj^t  In- 
floenoe  bis  verdict  or  cause  the  bank  to  op- 
press him  or  place  him  at  the  mercy  of  the 
bank.  Thompson  v.  Douglass,  30  W.  Va.  837, 
18  S.  E.  1016;  Kennedy  v.  Holladay,  105 
Mo.  24,  16  S.  W.  688. 

[I]  Jurors  Ahberg  and  Orelner  both  stated 
that  trcm  what  they  had  heard  and  read  in 
the  newspapers  they  had  formed  an  <vinion 
^t  a  firaud  had  been  committed,  but  that 
they  had  no  recollection  or  <vijilon  as  to 
whether  this  defendant  was  implicated  In  the 
commission  of  such  fraud ;  that  they  bad  no 
<«)lnion  as  to  who  was  responsible  for  the 
commission  of  the  crime  diarged ;  that  they 
never  had  had,  and  did  not  thai  have,  any 
oirfnion  as  to  the  guilt  or  Innocmce  at  the  de- 
fendant 

An  optnlm  must  be  of  such  a  fixed  diarao- 
ter  as  wUI  ororeome  the  ^resmnptlon  of  in- 
nooence  ot  the  accused,  and  the  flict  Out  a 
prospective  Juror  has  an  (pinion  town  some 
feature  of  the  case  that  will  require  some 
evidence  to  remove  win  not  necessarily  dl»- 
qualltr  bim.  An  (pinion  must  always  be  one 
of  decree,  and  It  is  for  the  court  to  determine 
wheUier  the  c^[^l(m  entertained  is  of  tliat 
fixed  or  permanent  character  whidi  dlsquali- 
fles  him  from  coming  to  the  case  in  a  fair 
and  Impartial  frame  <tf  naind,  unaffected  by 
preJi^Uoe  or  fbvor  towards  the  accused.  To 
render  a  Juror  Incompetoit  aa  the  ground  of 
his  having  an  Impression  or  an  opinion  npcm 
anne  Issue  In  the  eas^  it  must  MVear  that 
he  entertains  a  fixed  and  settled  conviction 
of  the  guilt  or  innocence  of  the  defendant,  or 
that  he  has  ez^essed .  such  a  ctmvictton. 
These'  two  Jurors  had  never  formed  nor  ex- 
pressed an  <wittion  as  to  the  guilt  or  Inno- 
oence  of  tba  defaodant  In  this  case;  fnsn 
what  they  had  heard  or  read  they  merely  be- 
Ueved  ttuit  a  fraud  had  been  cmnmltted,  but 


had  no  recollection  or  opinion  as  to  who  had 
perpetrated  the  fraud.  It  has  beet  held  bj 
this  court  that  a  mete  impression,  from  read- 
ing the  newQKipers,  that  a  tragedy  had  occur- 
red is  no  disqualification  oi  a  Juror.  Scrib- 
ner  v.  State,  3  OkL  Or.  001.  108  Pac.  422,  36 
L.  B,  A.  (N.  S.)  1014.  note:  Turner  v.  State, 
4  OkL  Or.  161,  111  Pac.  968;  Gentry  v.  State, 
U  Oki.  Or.  366, 146  Pac.  719. 

In  a  homicide  case  an  opinion  gained  from 
the  newspapers  thi^t  the  accused  had  killed 
the  deceased,  bat  not  as  to  his  guilt,  is  not 
disquali^ring  when  the  <«ily  Issue  in  the  case 
is  on  self-defense.  State  v.  Gould,  40  San. 
258,  19  Pac  739;  State  v.  Sorter,  62  Kan. 
531,  34  Pac.  1036;  State  v.  Uorrlscm,  67  Kan. 
144,  72  Pac,  554. 

Where  Jurors,  fr<»n  what  they  bad  heard 
and  read,  liad  formed  an  (q^nion  which  would 
take  evidence  to  remove,  as  to  the  taxt  ot 
crime,  but  not  as  to  who  was  the  criminal, 
it  was  held  no  error  to  acc^t  them.  State  v, 
Hawortb,  24  Utah,  306,  68  Pac  166. 

[I]  Sixth.  Wide  latitude  Is  permissible  In 
the  examinatlcxi  of  witnesses  to  show  a  con- 
spiracy to  commit  a  crime.  Without  here 
analyzing  the  testimony  claimed  by  ttie  de- 
fendant to  be  Incompetent  and  inadmissible, 
we  find  no  prejudicial  error  in  the  admlsdon 
of  the  testimony  of  the  receiver  and  the  spe- 
cial bank  examiner  of  the  state  of  Texas, 
to  the  effect  that  this  trust  company  had  no 
assets,  and  Chat  Its  commerdaJ  paper  was 
worthless.  The  information  gathered  by 
these  officers  was  derived  from  an  examina- 
tion of  the  bo(As  and  records  of  the  trust 
company,  supplemented  by  information  ot>- 
talmd  from  banks  and  commercial  agencies, 
and  the  latter  was  not  inc(«npetent  on  ac- 
count of  being  hearssy  evidence^  It  has  been 
frequently  held  that  the  question  of  the  sol-, 
vency  of  an  Individual  or  of  a-  corporation, 
in  cases  of  this  character  Involving  fraud, 
may  be  established  by  hearsay  evidence. 
Greenleaf  <m  Evidence  (16th  Ed.)  vol.  1,  i 
190b;  Jones  on  EMdence  (2d  Bd.)  i  206; 
Bills  V.  State.  188  Wis.  61S,  m  N.  W.  lllO, 
20  L.  B.  A.  CN.  S.)  444, 181  Am.  St  Bep.  1022; 
8B.aL.6S8:  10  B.  a  Lb  962. 

[Ill  The  daim  made  by  d^endant  tliat  cer- 
tain evidence  was  inadmlsslbte  until  after 
inroof  of  a  ctmsplracy  bad  beoi  established  is 
not  correct  A  constAnu?  to  defraud  Is  neces- 
sarily or  usually  made  np  (tf  a  series  ct  facts 
and  drcumstancee,  and  It  is  sufficient  if  the 
facts  and  circumstances  shown  In  evidence 
are  finally  connected  so  aa  to  make  a  prima 
tede  case  of  considracy.  If  that  is  ultimate- 
ly done,  it  is  dm  Immaterial  In  what  order 
testlnumy  predicated  npoa  a  oon^raqr  Is  in- 
troduced. 

A  conspiracy,  leading  op  to  the  commission 
of  the  crime  duuged  need  not  be  established 
by  direct  evidence  but)  may  and  generally 
must  be  proved  by  a  number  of  independrat 
acts,  conditions,  and  drcnmstsnces.  Tbe 
v«ty  existence  of  a  ooosotnej  Is  ceoerally 
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a  matter  of  Inferaice  deduced  from  certain 
acts  of  the  persona  accoaed,  d<Hie  In  pursu- 
ance (rf  an  apparoitly  crlmliial  or  unlawful 

common  purpose. 

It  Is  not  necessary  to  prove  that  the  con- 
spirators came  together  and  actually  agreed 
to  pursue  their  purpose  by  common  means,  one 
performing  one  part  and  another  another.  If 
one  concurs  in  a  coDfQ)lracy,  no  proof  of  an 
agreement  to  concur  is  necessary  to  make  him 
guilty.  It  Is  not  even  necessary  that  a  per- 
son, ~  to  bo  criminally  liable,  should  be  ac- 
quainted with  the  others  engaged  in  the  con- 
spiracy, though  to  hold  one  liable  as  a  partic- 
ipant It  must  be  shown  that  he  did  some  act 
or  made  some  agreeihent  showing  his  inten- 
tion to  commit  the  crime ;  and  one  who  joins 
the  conspiracy  after  its  formation  Is  liable 
as  a  conspirator  Just  as  mncti  as  tbose  with 
whom  the  conspiracy  originated,  1  R.  C.  Ij^ 
133;  5  R.  G.  L.  1088,  1063;  section  2104,  R. 
h.  1910;  Spies  v.  People,  122  111.  1-12,  12  N. 
E.  865,  17  N.  B.  898,  S  Am.  St.  Rep.  320; 
Robinson  v.  U.  S.,  172  Fed.  105,  96  a  O.  A. 
807;  U.  S.  V.  Newton  (D.  O.)  52  Fed.  275; 
Hyde  V.  Shine,  199  U.  S.  62,  25  Sup.  Ot.  760, 
50  U  Ed.  90;  Pettlbone  v.  Nichols,  203  U.  S. 
192,  27  Sup.  Ct  111,  51  L.  Ed.  148,  7  Ann. 
Cbs.  1047. 

It  ther^ore  follows  that  if  J.  Dawson 
Mathews,  colluslvely  with  G.  C.  Wisdom  and 
others,  placed  these  worthless  time  certifi- 
cates in  circulation,  and,  directly  or  indirect- 
ly, sent  certain  of  them,  by  express  or  other- 
wise, to  Wisdom  for  the  purpose  of  passing 
them  on  to  innocent  purchasers,  and  both 
being  cognizant  of  the  fraudulent  character 
of  the  Tp&per,  3.  Dawson  Mathews  became 
criminally  liable  for  the  overt  acts  of  Wis- 
dom and  any  other  person  entering  Into  the 
,  conspiracy  In  ftutheranee  ot  the  original 
plan. 

[12]  Seventh.  The  defendant  insists  at 
great  length  that  the  court  erred  In  his  in- 
structions to  the  jury  and  in  his  refusal  to 
give  the  Instructions  offered  by  the  defend- 
ant To  analyze  these  Instructions  In  detail 
would  be,  for  the  most  part,  a  repetition  of 
what  we  have  heretofore  stated  in  this  opin- 
ion. We  have  carefully  examined  the  in- 
structions given  1^  the  court,  and  we  hold 
that,  taken  as  a  whole,  they  falriy  state  the 
law  at^llcable  to  the  evidence  before  the 
jury.  A  false  pretense  may  be  made  either 
expressly  or  byl  implication,  and  the  Okla- 
homa State  Bank  at  Cusbing  had  a  right  to 
assume  that  this  time  certiQcate  of  deposit, 
or  promissory  note,  or  whatever  It  should 
have  been  called,  was  issued  In  due  course 
by  a  legitimate  tiank  or  trust  company  in 
good  faith.  Where  it  is  shown,  as  In  this 
case,  that  these  certlQcates  were  worthless, 
and  were  Ingeniously  designed  and  calculated 
to  mislead  and  deceive  the  purchaser,  and 
would  deceive  a  person  of  ordinary  prudence, 
and  the  circumstances  surrounding  the  sale 


were  ptirposely  arranged  to  deceive,  the  rule 
of  caveat  emptw  will  not  apply.  10  Cyc 
401-403;  State  v.  McDonald,  59  Kan.  241, 
52  Pac.  453 ;  Cpmmonwealth  v.  Stone.  4  Mete. 
(Mass.)  43 ;  People  v.  Luttermoser,  122  Mich. 
562,  SI  N.  W.  565 ;  State  v.  SouthaU,  77  Minn. 
297,  79  N.  W.  1007 ;  1  UcGIalQ,  Crlm.  Law, 
674;  11  R  C.  L.  838. 

Eighth.  Complaint  is  made  by  the  defi- 
ant ot  the  alleged  errors  in  the  admission  of 
impr(^r  testimony,  of  conduct  of  counsel  for 
the  state,  and  of  side  remarks  made  by  one 
of  the  witnesses*  but  In  the  opinion  of  this 
court,  after  a  careful  examination  of  the  en- 
tire record,  none  of  the  things  so  complained 
of  amounts  to  prejudicial  error. 

Tbs  Judgment  of  tbe  trial  court  1b- affirmed. 

DOXIiD,  P.  J.,  and  UATSON,  concnr. 


(22  Arlx.  384) 

SAWYER  at  al.  v.  PABST  BREWING  CO. 

(No.  1843.) 

(Bnpreme  Coart  of  Arizona.   May  27,  192L.) 

1.  CorporatloDt  ^s>3— Corporation  olauHM 
as  "de  Jure"  aid  "de  facto"  and  corporation 
not  sBfflelOBtly  organlzad  to  oone  wHIiio  lat- 
ter class. 

Corporations  may  be  divided  into  thret 
classes:  First,  de  jure  corporations,  where  the 
organization  is  entirely  and  legally  perfected; 
second,  de  facto  corporations,  where  there  hu 
been  a  bona  fide  attempt  to  organize  a  cor- 
poration and  a  user  of  corporate  powers,  bat  the 
organisation  is  defective;  and,  third,  corpora- 
tions not  sufficiently  organised  to  come  within 
the  latter  class. 

[Ed.  Note.— For  other  definitions,  see  Words 
end  Phrases,  First  and  Second  Series,  De  Facto 
Corporation;  De  Jure  Corporation.] 

2.  Partnership  ^S34t  —  Defendants,  who  wltb 
aaother  undertook  to  carry  on  a  baslnesa 
througli  an  existing  oorpora^on,  act  liable  as 
partners. 

Where  defendants,  in  connection  with  the 
president  and  treasurer  of  a  duly  organized  bat 
dormant  corporation,  undertook  to  carry  oo 
basiness  tbroagh  the  corporation  depositing  to 
its  credit  money  for  stock,  defendants  are  not, 
though  the  reorganization  was  never  perfected, 
liable  as  partners  to  plaintiff,  who  extended 
credit  to  the  corporation;  it  appearing  that 
plaintiff  knew  nothing  of  defendants'  connection, 
but  had  previously  done  business  with  the  pres- 
ident and  treasurer,  and  that  the  arrangement 
increased  the  assets  Uable  for  plaintiff's  claim. 

3.  Partnership  «=35S— Admission  by  lay«an 
held  not  to  make  him  llaMa  as  partner. 

Where  defendants,  in  connection  with  ths 
president  and  treasurer  of  a  duly  organized  but 
dormant  corporation,  on  advice  of  their'  attor- 
ney undertook  to  do  business  through  the  cor- 
poration under  its  name,  and  paid  in  moneys  fw 
stock,  held  that  an  admission  by  one  of  the  de- 
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f«Bdant8  that  the  time  were  partners  will  not 
eatablish  UabiUtj,  as  partners,  in  view  ot  the 
intricacy  of  the  question  and  tiie  differeneei  of 
the  courts  in  each  a  matter. 

Appeal  from  Superior  Court,  Uariccva 
County;  Andrew  8.  Olbbons,  Judge. 

Action  b7  the  Pa  bat  Brewing  Oompany.  a 
corporation,  against  Bd  A.  Sawyer,  George 
A.  Olney,  and  others.  From  a  judgment  for 
plaintiff,  the  named  defendants  appeal.  Re- 
manded, with  directions  that  the  Judgment 
be  modified  by  striking  out  any  recovery 
against  appellants. 

Tbe  Pabat  Brewing  Company  sued  tbe  Ari- 
Eona  Mercantile  Oompany,  alleging  It  to  be 
a  partnership  cou^stlng  of  Sawyer,  Olney, 
and  Wolpe.  The  Mercantile  Conq^any  and 
Wolpe  defaulted.  Defendants,  Sawyer  and 
Oln^,  Joined  In  an  answer  to  the  complaint, 
In  wlilch  they  alleged  tbat  the  goods  for  tbe 
value  of  wtaldi  plalutifl  sued  were  sold  and 
delirered  to  the  Arizona  Mercantile  Com- 
pany, a  duly  organized  and  existing  corpora- 
tion doing  business  In  Arizona.  They  also 
alleged  that  they  were  not  partners  with  the 
Mercantile  Company  or  with  Wolpe;  that 
they  had,  at  the  special  Insistence  and  re- 
quest of  the  Mercantile  Company  and  Its  pres- 
ident, Wolpe,  made,  from  time  to  time,  ad- 
Tances  to  the  Mercantile  Company  for  the 
purpose  of  carrying  on  its  business,  and,  to 
the  extent  of  such  advances,  were  creditors 
of  each  Mercantile  Company. 

The  case  was  tried  before  a  jury,  which 
found  the  issues  in  favor  of  tbe  plaintiff,  and 
thereafter  Judgment  was  entered  thereon. 
At  the  close  of  the  evidence,  both  plaintiff 
and  defendants  asked  for  an  Instructed  ver- 
dict The  defendants  assign  as  error  the  re- 
fusal of  tbe  court  to  Instruct  the  Jury  to  re- 
turn such  verdict,  and  also  tbe  giving  of  cer- 
tain instructions. 

The  facta,  briefly  stated,  are:  Defendant 
Wolpe.  prior  to  April,  1917,  had  been  engaged 
In  the  selling  In  Arizona  of  a  drink  luiown 
as  Pablo,  which  he  had  bought  from  the 
plaintiff.  About  that  time  be  solicited  the 
other  defttkdanta  to  Join  btm  in  the  buslnesB 
of  baying  and  selling  soft  drinks,  includliut 
Pftldo,  to  which  they  consented.  It  was. 
agreed  among  them  that  their  operations 
would  be  carried  cm  by  a  corporation.  They 
went  togeCber  to  the  oOob  of  lir.  George  S. 
fltoneman,  a  practicing  attorn^  of  Pboralz, 
and  sulnnitted  to  him  the  matter  of  making 
proper  arrangements,  and  while  In  his  offloe 
Wolpe  suggested  Uiat  he  was  president  and 
treasurer  of  tbe  Arlxcua  Blercantile  Cran- 
pany,  an  already  mganised  and  existing  cor- 
poratton*  and  it  was  thereupon  mutually 
agreed  tbat  they  would  take  over  that  cor- 
poration and  carry  on  their  busineas  enter- 
prise through  It.  There  was  some  discus- 
sion  as  to  the  shares  that  each  of  the  parties 


would  recelTe,  and  how  the  buslnesa  was  to 
be  managed.  Wolpe  was  to  take'  to  Stone- 
man's  office  the  minutes  and  by-laws  of  the 
AriBima  Mercantile  Cwnpany,  and  a  meeting 
otAbe  stockholders  was  to  be  arrai^ied  for 
the  purpose  of  reoi^anisatlon.  Stoueman 
advised  them  that  they  could  not  issue  stodc 
or  elect  a  new  board  of  directors  until  a  meet- 
ing 1^  the  stockholdera  bad  been  called,  and 
that  he  would  attend  to  tbe  issuing  of  tlie 
Bttxik  to  the- three  of  them  in  proper  propor- 
tions as  soon  as  such  meeting  was  had.  They 
were  advised  by  Stoneman  that  they  could 
conduct  the  business  under  tbe  name  of  the 
Arizona  Mercantile  Company  pending  tbe  re- 
organization, although,  as  he  says,  "I  ex- 
pressed  some  disapproval."  The  Arizona  Mer- 
cantile Company  had  theretofore  been  en- 
gaged In  the  wholesale  liquor  business  under 
the  management  and  control  of  Wolpe,  who 
was  its  president  and  treasurer.  It  had  liq- 
uidated its  business,  and  at  the  time  had  no 
assets  and  owed  no  debts.  At  this  meeting  it 
was  deflnltdy  settled  that  defendants,  Saw- 
yer and  Olney,  would  Invest  In  the  enterprise 
?1,G00  each,  and  that  Wolpe  would  put  Into 
the  concern  wliatever  stock  he  had  on  hand, 
estimated  to  be  worth  $1,S00  or  $1,600,  and 
that  stock  of  the  corporation  would  be  Issued 
to  them  later  on.  Sawyer  and  Olney  there- 
upon deposited  In  the  bank  to  the  credit  of 
the  Arizona  Mercantile  Company '$1.S00  each. 
The  business  was  thereafter  conducted  under 
the  managemmt  ot  Wolpe  in  the  name  of 
the  Arlsona  Mercantlte  Oompany.  In  that 
name  it  bought  goods  from  ptolntiff  from 
April,  1917,  to  September,  valued  at  $12,128, 
and  paid  It  all  except  $1,212.80.  The  corpora- 
tion was  not  reorganized,  and  no  certificates 
of  stock  were  ever  Issued  to  defendants.  Saw* 
yer,  Olney,  or  Wolpe.  The  plaintiff  Ituew  no 
one  In  its  dealings  except  the  Mercantile 
Company  and  Wolpe,  and  did  not  learn  of 
Sawyer's  or  Olney's  connection  with  the  busi- 
ness until  some  time  in  August,  when  it  dis- 
covered that  the  Mercantile  Company  was  in 
failing  condition.  When  this  foot  became 
known,  Olney,  who  was  on  tbe  ground,  took 
st^s,  alcmg  with  an  agent  of  plaintiff,  in  In- 
vestigating, collecting,  and  conserving  the 
assets  of  tbe  amom,  and  it  Is  In  evidence 
that  he  cm  one  occasion  stated  that  he.  Saw- 
yer, and  W(dpe  were  partnm  In  the  aott 
iriiik  ImslnesB.  Wolpe  owned  or  had  In  his 
name  <me  share  of  stock  of  tbe  par  value  of 
flOO,  There  were  outstanding,  be^es  the 
Wolpe  shares  two  other  shares.  Wolpe  had 
hem  in  charge  of  and  controlled  the  Arizona 
Mercantile  Company  for  some  seven  years 
before  the  soft  drink  business  started.  While 
it  appears  that  the  Arlsona  Mercantile  Com- 
pany was  a  subsidiary  corporaticni  to  Melczw 
Bros.,  who  had  formerly  carried  on  busineas 
in  Phoenix,  Wolpe  testified  he  was  In  fact 
the  owner  of  the  Mercantile  Company.  It  Is 


Digitized  by  Google 


120 


188PAOIFIG 


RBPOBTDB 


(ArU. 


In  evidence  that  Wolpe,  Oln^,  and  Sawyer 
never  intended  to  form  a  partnwsbip,  but 
believed  they  were  operating  as  a  corpora- 
tUm. 

Baker  ft  Whitney,  d  Phcsnlz,  for  appel- 
lants. 

Town  Bend,  Stoc&ton  ft  Drake,  of  Fhcenlx, 
tar  appellee^ 

ROSS,  C.  3.  (after  stating  tiie  facts  as 
abore).  [1]  It  Is  the  cmtraitlm  defend- 
ants on  this  appeal  that  tb»  above  facta 
clearly  show  ttiat  they  were  not  a  partner- 
ship, and  that  the  court,  th««fore,  erred  In 
Its  refusal,  at  the  close  of  the  evidence  to 
Instruct  the  Jary  to  return  a  Tradict  In  th^ 
favor. 

"As  to  abklity  to  transact  busineBS,  corpora- 
tions may  be  divided  int{>  three  claBsea:  First, 
de  jure  corporations,  or  those  where  tbe  or- 
ganization ia  entirely  and  legally  perfected; 
second,  de  facto  eorporations,  where  there  has 
been  a  bona  fide  attempt  to  organise  a  corpora- 
tion  and  a  user  of  corprntte  powers,  bat  the 
orcanixatlin  is  defective;  third,  corporations 
not  Buffleiently  organised  to  come  within  the 
latter  class."  Alder  Slope  Ditch  Co.  v.  Moon- 
shine Ditch  Co^  90  Or.  885. 176  Pac.  693. 

Id  cases  where  parties  associated  blether 
to  carry  on  a  business  have  been  songht  to  be 
h^d  as  partaers,  notwithstanding  they  have 
thought  themselves  to  be  a  corporation,  the 
decisive  question  is  always  as  to  whether 
what  they  have  done,  or  caused,  to  be  done, 
toward  organization  is  Buffldent  to  consti- 
tute them  a  corporation  de  facto  or  de  Jure. 
The  courts  are  not  agreed  as  to  what  acts 
will  constitute  a  de  facto  corporation,  largely, 
we  think,  because  tbe  Incorporating  laws  of 
the  states  differ,  but  they  unite  In  agreeing 
when  the  acts  done,  although  falling  short 
of  constituting  a  de  Jure  corporation,  are  suf- 
ficient to  constitute  a  de  facto  corporation, 
the  associates  are  not  Individually  liable  on 
contracts  entered  Into  by  the  corporation.  In 
the  present  case  we  are  not  bothered  with 
the  question  as  to  whether  the  Arizona  Mer- 
cantile Company  was  a  de  facto  or  a  de  Jure 
corporation.  It  Is  conceded  by  both  parties 
to  be  of  the  latter  character.  It  was  properly 
and  legally  chartered,  fuUy  organized,  and, 
under  its  articles  of  incorporation,  empower- 
ed to  carry  on  the  business  undertaken,  and, 
had  the  board  of  directors  or  tbe  stockhold- 
era  authorized  tiie  stock  subscriptions  that  its 
presld^t  and  treasurer  accepted,  the  tmns- 
action  could  not  be  questioned.  Appellee  as- 
serts that  what  was  done  did  not  etfect  a 
merging  of  the  defendants  into  the  dormant 
corporation;  that  there  was  not  even  a  de 
f&cto  or  colorable  reorganizaticoi,  and  tiie  de- 
fendants merely  used  the  Arixma  Mercantile 
Company  as  a  trade-name  in  antic^iation  ot 
gaining  control  of  the  dormant  corporation. 

[2]  As  we  gather  it,  tbe  dominant  idea  in 
this  proposltitm  is  that,  because  there  was  no 


reorganization  of  tiie  Arlnma  Mercaatlle 
Company  by  the  defendants,  they  had  no 
right  to  do  their  business  under  that  name 
as  a  corporation.  It  cannot  reasonably  and 
fairly  be  said  that  the  defendants  arbltrarUy 
assumed  to  use  the  name  of  the  Arizona 
Mercantile  Company,  tia  the  reason  that  ito 
president  and  treasurer,  wtio  seabed  to  be 
its  alter  ego,  and  who  at  leaat  had  been  In 
control  of  it,  assumed  tbe  right  and  antiior^ 
Ity  to  accept  anbscrlptbms  of  stocik  tnm  tbe 
defendants,  and  did  on  b^lf  ot  tiie  corpo- 
ration receive  from  them  93,000  wUdt,  to- 
gether wltii  bis  contribution,  constitated  the 
entire  paid-in  capital  of  the  ctmpany. 

Wolpe  was  not  a  stranger  to  the  Ho'eantlle 
Company.  He  was  its  <dilef  execntfve  office, 
and,  as  its  treasuror,  hdd  its  purse  strings. 
If  he  did  not  own  It,  as  be  claimed.  Us  ra- 
tion to  it  was  of  sndi  an  intimate  and  com- 
manding nature  as  to  cause  Sawyer,  Oln^, 
and  Wolpe,  under  tbe  advice  ot  tiielr  lawyer, 
to  assume  to  carry  on  (be  business  In  Its 
name  pending  a  reorganisation  and  tiie  issn- 
ing  of  their  stoiA.  They  did  not  adopt  the 
name  and  carry  on  their  business  in  It  with 
the  intention  of  later  incorporating,  as  Is 
common  In  so  many  of  the  cases  cited  by 
plaintiff.  On  tbe  contrary,  they,  in  good 
faith  and  under  legal  advice,  paid  hard  cash 
Into  an  existing  body  corporate,  and  In  Its 
name  thereafter  the  business  was  transacted. 
They  may  have  expected — In  fact,  we  know 
they  expected — to  reorganize  the  Arizona 
Mercantile  Company,  but  their  failure  to  do 
so  did  not  make  It  any  the  less  a  de  Jure 
corporation,  and  did  not  In  the  least  mis- 
lead the  plaintiff. 

Whether  the  company  was  regularly,  or 
In  strict  compliance  with  law,  prepared  to 
accept  sto<^  subscriptions  and  enter  Into  the 
business  of  buying  and  selling  soft  drinks  or 
not,  it  unquestionably  did  so  through  the  of- 
fices of  its  president  and  treasurer,  and  pre- 
sumably with  the  acquiescence  and  consent 
of  all  of  It?  officers  and  stockholders.  In 
such  circumstances,  the  corporati<Hi,  having 
received  the  benefits  from  the  8to<^  sale, 
would  not  be  permitted  to  retain  those  bene- 
fits and  repudiate  Its  obligations  thereunder. 
This,  we  think,  Is  the  universal  rule.  Weatb* 
ersby  v.  Texas  ft  O.  U)r.  Co.,  107  Tu.  474, 
180  S.  W.  736,  7  A.  L  B.  1440;  and  note  at 
page  1446. 

Our  researdi,  wblcb  has  t»een  somewhat 
extensive,  has  not  brought  to  light,  nor  has 
counsel's  industry  called  our  attention  to, 
any  cases  herein  the  facts  were  as  Qiey 
are  in  the  present  case.  Wesco  Snp^  Go. 
T.  Smltii,  184  Ark.  23;  208  &  W.  6,  we  tblnk 
is  of  sufficient  similarity  to  be  reC«red  to  as 
authority.  In  tiiat  case  the  Arkansas  PabUe 
Service  Company  was  organized  by  U.  S. 
Bratton  and  others,  Bratton  being  the  prin- 
cipal owner  of  the  pnqiosed  wcponaoa,  and 
its  president  He  aobl  practically  one-lialf 
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Intmat  In  thB  ooBcern  for  ^JBOO  to  one 
Smith,  to  be  paid  at  variow  tlmaB  tiwraafter. 
BMih  paid  iB  part  of  tb»  pnrchaae  moiHTt 
and  took  control  of  and  manaied  the  bnsl- 
ness.  for  a  while.  For  debti  contracted  dur- 
ing Oila  tlme^  the  Arkanana  Public  Serrlce 
Cnnpany  sbto  ita  notaa  to  On  Weaco  Supply 
Company.  The  service  company  becoming 
InaolTent,  the  anpply  company  sued  ]3ratton 
and  Smith  aa  partners.  The  lower  court 
sare  judgment  tn  tevor  of  Smith,  and,  upon 
appeal,  the  judgment  waa  aflbmed ;  the  court 
using  this  language: 

"The  undisputed  facts  here  show  that  appel- 
lant dealt  with  the  service  company  as  a  cor- 
poration. Such  being  the  case,  there  is  no 
Kood  reason  why  the  appellant  should  be  per- 
mitted to  hold  the  appellee  IndfTidnally  liable  as 
a  partner  for  the  dfA>to  of  the  serrlce  company. 
Appellant  did  not  deal  with  the  appellee,  but 
d«^t  with  the  corporation,  and  appellant  would 
set  all  that  it  was  entitled,  to  in  Justice  accord- 
ing to  its  contract,  if  it  maintained  a  liability 
against  the  corporation  or  its  Indiridual  stock- 
holders. Appellee  under  the  evidence  was  cer- 
tainly not  one  of  the  original  incorporators,  and 
did  not  undertake  by  bis  supposed  purchase  of 
stock  to  become  liaUe  as  a  partner  for  the  debts 
<rf  the  corporation,  nor  aaanme  any  other  liaUl- 
ity  than  would  be  Inenmbent  upon  him  as  a 
shareholder  in  proportion  to  his  interest. 
*  *  *  But  neitlier  does  it  follow  that,  because 
the  incorporators  or  the  individual  stockholders 
might  be  liable  under  a  given  state  of  facts. 
Me  who  bad  extracted  for  the  purchase  of 
stock,  but  to  whom  no  stodc  In  fsict  has  been 
transferred,  would  also  be  liable  as  a  partner. 
Here  the  nndtapnted  evidcncfe  shows  that  &nitb 
was  not  an  oii^nal  incorporator,  and  that  he 
had  in  fact  only  entered  Into  a  eontract  for  the 
porebase  iii  atw^** 

[3]  In  the  present  caee  plaintiff  had  been 
selling  Its  product  to  defendant  Wolpe,  and 
when  the  Arizona  Mercantile  Company  took 
over  the  business  plaintiff  simply  transt-trred 
its  account  from  Wolpe  to  the  Arizona  Mer- 
cantile Company,  with  a  $4,500  or  $4,600  cap* 
Ital,  aa  against  the  91,600  or  $1,600  stock  of 
goods  that  Wolpe  thai  had  on  band. '  It  had 
the  benefit  of  this  Increased  flnandat  ability 
of  its  creditor,  and  dealt  with  It  with  ab- 
Bolut^  no  knowledge  that  defendants  Saw- 
yer and  Olney  were  tn  any  way  at  all  identi- 
fied with  the  corporation.  It  appears  to  ua 
that.  In  egnity,  ttw  idaintiff  would  -secure  all 
that  it  waa  entitled  to  It  the  obligation  sued 
upon  be  held  to  be  that  of  the  Arlaona  Mer- 
cantile CcHnpaoy,  a  corporation.  If  Olney 
stated  on  one  oecasloii— and  this  he  denlea— 
that  the  boslnesa  waa  a  partnerahip,  it  would 
not  make  It  so  1^  under  the  facta.  It  waa  a 
corporation.  The  ordinary  layman  is  hardly 
title  to  determine  so  tuvOlTed  and  Intricate 
a  question  when  lawyers  so  radicaUy  differ. 

AppeUee  cites  tin  case  of  Bank  of  De  Soto 
T.  Seed,  00  Tex.  Civ.  Appw  102, 108  S.  W.  208, 
as  aostainlng  its  poaitlim.  but  In  that  case 
the  question  Involved  was  as  to  whether  the 


MmERAX.  WATXSt  00.  121 

proposed  oorporatlon  was  In  fact  a  de  facto 
corporation,  and  the  court  held<  Out  It  was 
not  nndar  the  lam  of  Texas.  AK>ellee  also 
relies  upon  Forbes  t.  Whlttemore.  82  Ark, 
229,  30  S.  W.  228.  In  that  case  the  pnrdias- 
ws  of  the  Southwestern  Arkansas  Oillege's 
real  and  personal  property,  after  taking  poji- 
session,  crattraeted  some  debts  and  gave  notes 
in  the  name  of  the  Southwestern  Arkaoaaa 
Gonege.  It  was  held  that  the  partial  who 
purdiased  the  property  of  the  college  were 
personally  liable  on  the  notea,  and  that  the 
college  waa  not  The  court  aaid  these  par- 
ties were  not  the  agents  of  the  c<^ege,  nor 
members  of  the  college.  "In  their  contract 
with  It,  each  party  preserved  Its  Individual- 
ity, neither  being  merged  into  the  other." 
And  further  observed  that  there  was  no  or^ 
ganlzation  of  the  purchasers  Into  a  corpora- 
tion; that  they  were  not  a  de  facto  corpora- 
tion, and  that  the  assumption  of  the  name 
of  the  corporation  did  not  constitute  them  a 
corporation  nor  give  them  the  rlj^t  to  act  in 
a  corporate  capacity.  The  facta  in  the  case 
are  not  parallel  to  the  facts  of  the  present 
case,  for  several  reastRis;  the  principal  one 
being  that  in  the  agre^ent  it  was  stipulated 
the  property  should  revert  to  the  Southwest- 
em  Arkansas  College  on  default  of  payments 
as  provided  therein.  The  contract  waa  not 
made  by  the  president  of  the  Southwestern 
Arkansas  College,  and  did  not  purport  to  be 
for  Its  beneSt  On  the  contrary,  it  was  an 
effort  to  charge  its  property  without  its  coEh 
sent  and  to  its  damage. 

We  conclude  that  the  court  erred  in  refus- 
ing to  Uetructfthe  Jury  to  return  Its  verdict 
in  fiiTor  of  defendants  Sawyer  and  Olney, 
ui>on  their  motion  at  the  close  of  the  evi- 
dence. The  cause  is  therefore  remanded, 
with  directions  that  judgment  be  modified  by 
striking  out  any  recovery  against  dafandants 
Sawyer  and  Olney. 

BAESa  and  McAUSTIQB,  J3^  concur. 


(23  Arl>.  m) 

SAWYER  at  al.  v.  MANITOU  MINERAL 
WATER  CO.    (No.  1842.) 

(Snpreme  Comi  d  Arlsona.   Hay  27,  182L) 

Appeal  from  Superior  Court,  Uaricopa  Coun- 
ty; A.  8.  Gibbona,  Judge. 

Action  by  the  Manitou  Mineral  Water  Com- 
pany, a  corporation,  against  Bd  A.  Sawyer, 
George  A.  Olney,  and  otbera.  From  a  judg- 
ment for  plaintiff,  the  named  defendants  ap- 
pMd.  Berersed  and  remanded,  with  directions. 

Baker  &  Whitney,  of  Phoenix,  for  i^qpellanta^ 
Toimand,  Stodtton  &  Drake,  of  Phcanlx,  for 
appellee. 

ROSS,  C.  J.  This  is  a  companion  case  to 
No.  18«B.  Sawyer  and  Olney  v.  Pabst  Brew^ 
Ing  Co.,  just  decided,  196  Pac  11&  The  par- 
ties have  filed  a  stipulation  that  the  decMon 
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and  judgment  In  the  last-named  case  Bhoold 
be  controlling  in  the  dispositioD  of  this  caae. 
In  accordance  therewith,  the  judgment  will  be 
rereraed,  and  the  cause  remanded,  for  dispo- 
rition  as  is  ordered  in  tb«  Fabst  foawing  Com- 
pui7  Case. 

.  BAKBB  and  HeAUSTSB,  JJ^  eoAeiir. 


(22  Aril.  394) 

COHEN  V.  FIRST  NAT.  BANK  OF' 
NOGALES.   (No.  1848.) 

(Supreme  Court  of  Arisona.  May  27.  1921.) 

1.  Barti  and  banklao  ^126— Notlee  and  de- 
posit slip  Inid  to  show  latoat  to  give  deiwsU 
tor  oradit  for  aaeunt  of  Aooit. 

A  printed  notice,  sent  hj  mail  by  bank 
which  received  dieck  drawn  on  It  b7  mail 
from  depositor:  "We  beg  to  acknowledge 
receipt  of  yoor  favor  of  S-6.  We  have  en- 
tered to  yoar  credit  $3,667.50.  All  other  Items 
than  those  drawn  on  this  bank  are  credited 
snbject  to  final  payment"— and  the  making  of 
a  deposit  slip,  a  copy  of  which  was  inclosed 
with  the  notice,  showed  an  intention  to  give 
the  depositor  absolnte  credit  for  the  amonnt 
of  the  check. 

2.  Banks  and  banking  «=>I26— Maillag  of  no- 
tice of  credit  and  deposit  slip  completed 
deposit. 

When  drawee  bank  mailed  notice  of  credit 
of  amount  of  check  drawn  on  it,  together  with 
copy  of  deposit  slip,  the  tranaaction  was  clos- 
ed and  It  became  a  completed  contract,  wheth* 
er  or  not  the  letter  containing  the  notice  and 
deposit  slip  actually  reached  the  depositor, 
and  the  bank  could  not  snbsegijently  retrace  its 
steps,  notwithstanding  that  it  had  not  stamped 
the  check  "Paid"  or  debited  the  drawer's  ac- 
connt  with  the  amount  thereof;  siicb  matters 
not  concerning  the  depoaitor. 

3.  Baaka  and  bankiao  «s9l26— Olviag  oredtt 
for  clwok  sane  aa  raoeivini  dopoalt  of  moaoy. 

Where  a  check  drawn  on  a  ^Mirticolar  bank 
la  presented  to  that  bank  for  general  deposit, 
and  the  bank  gives  the  depositor  credit  there- 
for, the  relation  between  the  bank  and  the  de- 
positor is  that  of  debtor  and  creditor,  the  giv- 
ing of  the  credit  being  practically  and  legally 
the  same  as  if  the  bank  had  paid  the  money  to 
the  depositor,  and  had  received  it  again  on 
deiiosit. 

4.  Banks  and  banking  «=3l2&— No  written  ac- 
oeptanoo  of  i^eok  necessary  to  hold  drawee 
bank  oroditing  It  to  depositor. 

Where  depositor  presented  check  to  drawee 
bank  and  the  amount  thereof  was  credited  to 
him,  the  transaction  was  not  as  acceptance  of 
the  check  that  must  be  in  writing  under  Civ. 
Code  1913,  S  4277,  such  transaction  being  pay- 
ment of  the  check,  and  not  mere  acceptance. 

5.  Appeal  and  error  «=»I73(7)— Want  of  au- 
thority of  tgent  oanaot  bo  raised  first  on 
appeal. 

Want  of  authority  on  the  part  of  an  em- 
ployd  to  (ztend  credit  of  bank  cannot  be  raised 


for  die  first  time  on  appeal  by  the  bank  from 
a  jodgment  holding  it  liable  for  the  amount  of 
a  deposit,  represented  by  a  check  drawn  on  the 
bank  by  one  having  insufiSdent  funds. 

6.  Banks  and  banking  «=s>l06— EmployM  btM 
to  have  aatborlty  to  extoad  oredtt. 

An  employee  of  a  bank  whose  duty  was  to 
answer  correspondence  and  prepare  mailing 
matter,  and  to  send  out'  printed  notices  of 
credits  given  for  checks  received  by  mail,  had 
authority  to  extend  credit  for  a  check  drawn 
on  the  bank,  and  sent  to  it  by  mail  for  deposit; 
the  notice  being  a  printed  form  and  the  name 
of  the  cadiier  of  the  bank  being  printed  tbert- 
on. 

7.  Estoppel  «»90(l)— Depositor  not  aatoppsd 
by  telegram  and  retention  of  cheek  rotarasd 
on  claiming  credit  therefor. 

Where  bank  credited  depositor  with  check 
drawn  on  it,  bat,  on  discovery  of  insufficient 
funds  to  cover  the  check,  returned  the  same 
to  the  depositor,  held  that  retention  of  the 
check  hy  the  depoaitor  and  telegrams  to  the 
bank  to  hold  drawer's  funds,  etc.,  did  not 
operate  as  an  estoppel  to  claim  the  credit  given, 
as  the  hank  could  have  recovered  on  the  check 
as  against  the  drawer,  although  It  remained  in 
the  depotitor*s  posaession. 

Appeal  from  Superior  Court,  Santa  Orus 
County ;  W.  A.  O'Connor,  Judge. 

Action  by  Henry  Cohen  against  the  FInt 
Kati(HUl  Bank  at  Nogales.  Judgment  for  de- 
fendant, and  the  plaintiff  anieals.  Reversed, 
with  directions  to  eater  Judsmmt  for  plain- 
tiff. 

An  unusoally  full  statenient  of  facts  Is  e»- 
sentlal  to  an  understanding,  of  this  case. 
They  are  substantially  as  follows:  On  Ao- 
guat  6,  1919,  Henry  Cohen  sent  by  mall,  from 
his  place  of  residence,  Cullacan,  Mexico,  to 
the  First  National  Bank  of  Nogales,  situated 
at  Kogales,  Ariz.,  a  check  on  said  bank  for 
$3,56T.S0,  payable  to  his  order  and  drawn  by 
Octavo  Gaxiola.  The  check  was  Indorsed  by 
Cohen,  "Pay  to  the  order  of  First  National 
Bank  of  Nogales."  In  the  letter  incloslDg 
the  check  Cohen  requested  that  the  same  be 
placed  to  bis  credit,  and  that  be  be  advised 
by  return  mail.  At  the  time  both  Cohen  and 
Gaxiola  were  depositors  in  the  hank.  The 
letter  and  check  were  received  by  the  bank 
on  Saturday,  August  9, 1919.  Upon  receipt  of 
the  bank's  mall  it  was  opened  by  Mr.  Grover 
Marsteller,  assistant  cashier  of  the  bank,  and 
by  him  passed  to  Miss  Barney,  who  at  Qie 
time  was  acting  in  the  absence  of  the  r^ular 
mail  clerk,  and  whose  duty  It  was  to  acknowl- 
edge receipt  of  letters,  make  out  deposit  slips 
of  Inclosed  Items,  etc.,  and  pass  the  it^ns  to 
the  tellers  and  bookkeepers  of  the  bank. 
Miss  Barney  addressed  a  letter  to  Cob^,  in 
which  she  inclosed  a  printed  form  of  ac- 
knowledgment. The  form  was  prepared  by 
the  bank,  and  used  by  the  bank  In  acknowl- 
edging the  receipt  of  remittances  from  ita 


*s>For  oUier  eases  see  same  topio  and  KST-NUHBBB  In  all  Key-Numbered  Dlceats  and  Tninm 
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rustocoers.  Tbe  form  was  as  follows,  the 
blanks  tber^  belnx  filled  in  by  Miss  Bam^: 

"NogalM,  Arisono,  8-0,  1A19. 
Htnrr  C^rfient  Cnliacan,  Sin.— Dear  Birt  We 
beg  to  acknowledfe  receipt  of  yonr  favor  «t 
8-6.  We  hare  entered  to  your  credit  $3,567 JW. 

"AH  other  items  than  those  drawn  on  this 
Bank  are  credited  aubject  to  final  payment. 

"Very  truly  yoors. 
"By  EMB.      Theron  Richardson.  Cashier." 

The  name  "Theron  Rl(^rdB<Hi,  Cashier," 
was  printed,  being  i>art  of  the  printed  form. 
The  letters  "B.  M.  B."  were  written  or  typed 
by  Miss  Barney:  Miss  Barney  also,  at  the 
same  time,  made  out  a  deposit  slip  in  form 
as  follows: 

Daposlted  In  tb«  Fim  National  Bank,  NgtalM,  Arl- 
soaa,  bT  Henry  Oahen. 

(Pleas*  lUt  eacii  Obe^  Mparttety.) 

Cumncy  , 

Gold  

SUTer   

(HaU  Aug.  »,  Ul») 

L  8-t  RMT  JO 

(Amarleaa  money.) 

A  copy  of  this  deposit  slip  was  also  sent  to 
Cohen  by  Miss  Barney  in  the  same  letter  In 
which  the  printed  form  was  Inclosed.  Miss 
Barney  took  the  check  and  the  deposit  slip 
BO  made  out  by  her  to  a  teller.  This  teller 
made  a  notation  of  the  check  on  his  sheet, 
then  placed  the  check  on  one  spindle  and  the 
deposit  slip  on  another.  Later  on  the  same 
day  a  bookkeeper  came  to  the  teller's  cage 
and  got  all  the  checks  and  deposit  slips  on  the 
spindles,  whidi  by  that  time  the  teller  had 
assorted  alphabetically.  The  checks  and  de- 
posit slips  were  divided  amongst  the  book- 
keepers. There  were  three  bookkeepers:  Na 

1,  who  handled  all  accounts  from  A  to  F; 
No.  2,  who  handled  accounts  from  G  to  O; 
and  so  on.  The  d^oslt  slip  to  Cohen  went 
to  bookkeeper  No.  1,  and  the  dieck  of  Gaxlola 
went  to  bookkeeper  No.  2.  Bookkeeper  No.  1, 
when  he  came  to  the  letter  O,  posted,  under 
the  name  of  Cobra,  the  amount  which  the 
deposit  slip  showed  as  a  deposit  made  by 
Cohen  on  that  day ;  that  Is  to  say  he  credit- 
ed the  account  of  Cohen  with  the  amount  of 
the  deposit  sUp,  |S,567.00.    Bookkeeper  No. 

2,  who  actually  received  the  Qazlola  check 
whai  he  reached  Oaztola's  account,  saw  there 
was  not  sufficient  funds  to  Gaxlola's  credit 
to  pay  the  check,  so  he  did  not  post  up  the 
check  in  the  account  of  Oaxlola.  but  marked 
the  cbe(^  "In^"  meaning  insi^doit  funds, 
and  placed  it  aside  In  "suspense"  for 
stnictlons;  be  having  no  authority  to  allow 
overdrafts,  nils  was  all  done  on  Saturday, 
August  9,  the  day  tbe  check  was  received. 
Monday,  August  11,  on  the  opoilng  of  the 
bank,  the  clerk,  in  charge  of  the  Oaxlola 
diedc  called  the  attention  -of  the  vice  presi- 
dent to  ttw  dieck  and  the  state  of  Oaxl(^*s 
acconnt  The  vice  in^dent  directed  that  the 
dieck  sboald  not  be  paid,  and  that  a  t^ 
gnun  be  sent  to  Cobea,  advising  Urn  the 


check  was  not  good.  The  item  of  the  dieck 
was  thereupon  charged  back  to  the  account 
of  Cohen.  On  the  same  day  a  telegram  was 
sent  by  the  bank  to  Cohen,  advising  him  that 
the  cbetft  was  not  paid  for  lack  of  funds.  A 
letter  was  also  mailed  to  Cohen,  with  the 
check  inclosed.  The  letter  alao  advised  that 
the  check  was  not  paid  for  want  of  funds. 
Cohen  received  the  telegram  on  August  12, 
and  on  the  same  day  wired  the  bank  as  fol- 
lows: 

"If  yon  returned  OazItdB  cheek,  hold  money 
to  cover  it  If  not  paid  in  three  days,  wire 
me  and  I  will  leave  for  there." 

To  this  tel^rain  tbe  bank,  on  August  13, 
wired  in  reply; 

'*Yonr  wire.  No  funds  deposited  to  oorer 
Oaxlola  check  which  wa  re  tamed." 

After  these  tel^rams  bad  reached  CcAen 
he  received,  by  mail,  the  letter  of  acknowl- 
edgment dated  August  9,  which  Miss  Barpey 
had  sent,  inclosing  the  printed  form  and  de- 
posit slip.  On  August  14,  Gohm  wired  the 
bank  as  follows: 

"I  cashed  Gaxiola  check  with  metallic  gold 
80  he  could  pay  export  on  garbanzos.  If  you 
tliink  it  won't  be  paid,  wire  me  so  I  can  get 
there  and  attach  same." 

To  this  the  bank  replied  by  wirt: 

"Yours  yesterday.  We  recommend  yon  take 
steps  to  protect  your  Interest." 

On  August  10,  Cohen  went  to  tbe  bank  and 
asked  for  a  statement  of  bis  ncoount  This 
was  given  to  him.  Hie  statement  shows, 
under  the  head  of  "Deposits"  the  following: 
"August  9,  $3,567.00'*— end  under  the  head  of 
"Checks  In  DetaU"  the  foUowlng:  "Aug.  11, 
93,367.00,"  being  the  credit  and  debit  of  the 
Gaxlola  ched^  copied  from  tbe  ledger  of  tbe 
bank.  On  August  22,  1919,  Cohen  drew  a 
check  on  the  bank,  in  favor  of  bimsdlf,  for 
$3,567.50,  and  presented  same  for  payment. 
The  bank  refused  to  pay  it  on  account  of  in- 
sulfidait  funds.  Cohen  then  instituted  this 
suit  against  tbe  bank.  The  account  of  Octave 
Gaxlola  as  it  appeared  In  tbe  ledger  of  the 
bank  showed  that  the  balance  to  the  credit  of 
Gaxlola  on  August  0,  1919,  when  tbe  bank 
received  the  check,  and  thereafter,  did  not 
exceed  $49.66.  The  dieck  was  never  stamped 
"Paid"  by  the  bank. 

Du^  ft  Pnrdom,  of  Nogales,  and  Elanigan 
ft  Murry.  ot  Bisbee,  fdr  appelant 

Frank  J.  Barry  and  W.  li.  Kinder,  both  of 
Nogales,  and  Sellm  11  Franklin,  of  Tucson, 
for  apprise. 

BAKER,  3.  (after  stating  tbe  facts  as 
above).  This  is  sn  appeal  frun  a  Judgment 
of  the  superior  court  of  Santa  Onu  county, 
in  &vor  of  tbe  bank.  The  action  la  to  re- 
cover the  sum  at  (3,067.60,  daimed  to  have 
been  on  deposit  with  tbe  bank,  to  the  oradlt 
of  tbe  plaintlfC. 
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WlUte  the  facts  in  the  case,  as  will  be  oh- 
serT«d  from  the  fwegolng  statemrat,  are  a 
little  unusual,  we  see  no  difficulty  in  the  ap- 
plication of  one  or  two  very  plain  prindplet 
of  law  wbicb  have  been  long  established. 

[1, 21  The  natural  and  obvious  meaning  of 
die  language  used  in  the  notice  which  the 
bank  sent  to  the  plaintiff,  through  the  mall, 
is  that  credit  had  been  given  to  the  irialntitC 
to  the  eztemt  of  the  amount  of  the  check.  No 
ingenuity  of  Interpretation,  or  stretching  of 
the  meaning  of  the  words,  can  bring  the  lan- 
guage Into  harmony  with  any  other  hypothe- 
sia.  That  the  bank  Intended  to  give  the 
plaintlfF  credit  for  the  amount  of  the  check 
is  plainly  evinced,  not  only  by  (he  notice  and 
deposit  slip,  but  is  further  demonstrated  by 
the  fact  that  on  the  satne  day  that  the  letter 
was  sent  the  bank  entered  a  credit  npoo  Its 
books,  in  favor  of  the  plaintiff,  tor  the 
amount  of  the  check.  As  a  matter  of  law, 
when  the  bank  mailed  the  notice  and  deposit 
Blip,'  the  transaction  was  closed.  In  the  eye 
of  the  law  It  became  a  cmnpleted  transaction. 
Thm  it  la  stated  In  18  a  J.  800:  ' 

"Where  a  person  makes  an  offer  and  re- 
quires or  antborizeB  the  offeree,  either  express- 
ly or  impliedl;,  to  send  his  answer  by  post 
or  telegraph,  and  the  answer  is  duly  posted  or 
telegraphed,  the  acceptance  Is  communicated, 
and  the  contract  is  complete  from  the  moment 
the  letter  is  mailed  or  the  telegram  sent." 

See.  also,  6  R.  O.  L.  01&-613. 

The  result  of  the  foregoing  rule  la  Qiat  it 
!■  Immaterial  whetbra-  the  letter  of  acc^tr 
ance  actnally  reaches  the  offerer  (6  B.  O.  L. 
612),  and  it  may  be  added  dutt  It  is  also  im- 
material whether  the  letter  Is  delayed  in  the 
mails  two  or  three  days.  13  a  J.  801. 

a>w«nrer,  as  we  understand  the  argnment 
of  coons^  for  the  bank,  a  distinction  is 
Bouglit  to  be  drawn  ^ere  a  check  is  sent 
tliroDgb  ttie  mail  to  a  bank  to  be  deposited, 
and  where  the  holder  of  the  <SMtA  apfieAtsin 
person  in  the  bank  and  offers  to  dQ;>08it  it 
But  in  principle  tboe  can  be  no  such  distinc- 
tion. There  can  be  no  aoestlon  that  a  con- 
tract can  be  made  betwera  persons  who  are 
at  a  distance  from  eadt  other  by  and  through 
the  mail  By  treating  the  post  office  as  the 
agency  of  bofli  parties,  courts  manage  to 
harmonize  the  legal  notion  that  it  Is  neces- 
sary that  the  minds  of  the  parties  diould 
meet  «  R.  O.  L.  612. 

But  neverthdess  the  bank  contends  that 
the  transaction  in  this  case  was  not  complet- 
ed. It  Is  argued  that  the  stqps  tkkm  by  the 
bank  were  cmly  tmtatlve  and  pr^mlnary, 
and  that  final  credit  for  the  check  was  never 
given  to  the  plaintlfT.  As  already  pointed 
oat,  the  bank  plainly  evinced  the  intention  to 
pay  the  check  by  T"*"'"g  the  letter  with  the 
IndOBurea.  It  is  true  that  a  mare  intention 
to  pay  Is  not  equivalent  to  payment  but  we 
are  here  omfnmted  with  a  situation  where 
the  bank  executed  Its  lutmtira.  It  Is  also 
true  that  the  j^rofw  records  were  to  be  made 


upon  the  b0(^  but  payment  of  the  dieck  or 
giving  credit  therefor  (whidi  Is  equivalent  to 
payment)  was  effected  at  the  time  the  letter 
was  posted,  and  was  valid  even  without  any 
record.  So  far  as  respected  the  plaintlfl,  it 
was  not  essential  to  the  completlai  of  the 
contract  that  the  bank  should  have  stamped 
the  check  "Paid"  or  debited  the  Gailola  ac- 
count with  the  amount  of  the  check.  These 
steps  did  not  concern  the  plaintiff ;  they  were 
matters  pertaining  to  the  system  of  bookkeep- 
ing conducted  by  the  bank  tor  its  own  con- 
venience and  to  expedite  Its  own  business. 

The  bank  was  not  obliged  to  take  the  check 
or  said  the  letter,  but  if  it  chose  to  do  both 
it  must  stand  by  the  contract  tber^y  mad& 
Under  the  ccHnpIeted  transaction  the  relation 
between  the  parties  was  that  of  banker  and 
depodtor,  and  the  hajA  became  the  debtor  to 
the  plaintiff  for  the  amount  of  the  general 
d^K^t  placed  to  bis  credit  And  its  liability 
could  be  discharged  only  by  payment  of  the 
debt  After  the  dlscov^  that  the  funds  In 
the  Gaziola  account  were  Insufficient  to  take 
care  of  the  check,  the  bank  attempted  to  re- 
trace its  steps.  This  it  could  not  do.  It  was 
too  late.  The  transaction  was  already  com- 
pleted. The  discovery  could  not  o[>erate  to 
change  the  nature  of  the  cmtract  or  dis- 
charge the  bank  from  liability.  Consequently 
marking  the  check  with  the  letters  "Ins,"  in- 
dicating the  insufficiency  of  funds  In  the 
Gaxtola  account  and  charging  bac^  the 
amount  of  the  dieck  to  the  plalntUTs  account 
were  immaterial  acts,  and  of  no  effect.  And 
the  subsequent  action  of  the  bank  in  tele- 
graphing the  plaintiff  that  the  check  was 
worthless  and  returning  It  to  him  were  also 
Ineffective  and  powerless  to  discharge  the 
liability  of  the  bank.  It  may  be.  If  the  c<ni- 
dltioD  of  the  Oaxiola  accoimt  had  been  ex- 
amined before  the  letter  was  mailed,  credit 
would  not  have  been  given,  but  the.  bank 
did  not  see  fit  to  make  the  examination.  It 
waived  all  inquiry  and  sent  the  letter.  Mani- 
festly the  present  dilemma  of  the  bank  is  due 
wholly  to  Its  own  laches. 

[3]  The  law  is  firmly  settled  that  where  a 
check,  drawn  on  a  particular  bank,  is  present- 
ed to  that  bank  for  general  deposit  and  the 
bank  gives  tlie  d^;H>sitor  credit  therefor,  the 
ration  between  the  bank  and  the  depositor 
is  that  of  debtor  and  creditor,  since  the  giv- 
ing of  Credit  under  such  circumstances  ii 
practically  and  legally  the  same  as  If  the 
bank  had  paid  the  mmey  to  the  depositor 
and  had  received  It  again  on  deposit  The 
transaction  is  thus  complete,  and  cannot  be 
rescinded  except  for  fraud  or  In  case  of  mu- 
tual mistake.  Tiffany  on  Banks  and  Bank- 
ing, pp.  38,  39;  2  Morse  oa  Banks  and  Bank- 
ing, par.  660. 

"When  a  bank  credits  a  depositor  with  the 
amount  of  a  cheek  drawn  apon  It  by  another 
CQStomer,  and  there  is  no  want  of  good  faith 
on  the  part  of  the  depositor,  the  act  (tf  cred- 
iting is  equivalent  to  a  payment  fa  moaey,  and 
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a*  bank  eumot  recaiB  or  ivpodlatt  1h»  pay- 
ment beeaase,  upon  an  examination  of  the  ae- 
eevDta  of  the  drawer,  it  la  aacertained  that  he 
waa  without  fandi  to  meet  the  check,  though, 
iriien  the  payment  was  made,  the  officera  la- 
bored onder  the*  mistake  that  there  were  funds 
■nffident  In  such  a  case  the  t>ank  could  have 
reeeived  the  check  condittonaUy,  and  have  come 
onder  obligations  to  acconnt  to  the  bolder  for 
only  in  the  event  that  on  an  examination  of 
the  accounts  of  the  drawer  it  waa  found  he  had 
foods  to  meet  it,  or  in  the  event  that  he  pro- 
tided  funds  for  its  payment.  Or  it  oonld  hare 
tAed  for  time  to  examine  the  accounts,  that 
it  miiht  determine  whether  It  would  accept 
and  pay  or  dishonor  the  check.  It  would  have 
been  within  the  option  of  the  bolder  to  have 
accepted  or  rejected  either  of  these  propoal- 
tiona.  Bat  when  the  holder  presented  the 
cheek  with  hia  passbook,  that  the  check  might 
be  entered  as  a  deposit  to  hia  credit,,  it  waa  a 
ngueat  for  the  payment  of  the  dieck;  and 
there  can  b«  no  diatinction  between  a  request 
for  payment  In  moneys  and  a  requeat  for  pay- 
ment by  a  transfer  to  the  credit  of  the  holder.** 

8  B.  o.  Ll  see. 

The  court  says  in  Bank  v.  BuiiEbardt,  100 
TT.  S.  689,  25  L.  Bd.  766: 

In  Horse's  weD-consldered  work  on  Bank- 
ing, p.  321.  it  is  said :  'But  if  at  the  time  the 
bolder  handa  in  the  check  he  dcmanda  to  hare 
it  placed  to  his  credit,  and  is  informed  that  it 
ahaD  be  done,  or  If  he  holds  any  other  species 
of  conversation  which  practicaUy  amounts  to 
demanding  and  receiving  a  promise  of  a  traos- 
fkr  of  credit,  aa  eqniviUent  to  an  actual  pay- 
ment, the  effect  win  be  the  same  as  if  he  had 
received  his  money  in  cash,  and  the  bank's  in- 
debtednesa  to  him  for  the  amount  will  be  equal- 
ly fixed  and  Irrevocabla'  We  r^ard  this  aa  a 
•oond  and  aocnrate  exposition  of  the  law  ui>on 
the  subject,  and  it  rests  upon  a  solid  basis  ot 
reaaon." 

In  the  more  recent  case  of  AmwicaD  Na- 
tlonal  Bank  of  NaabvlUe  v.  Miller,  Agent 
220  V.  S.  617.  83  Sup.  Ct  8SS,  S7  L.  Bd.  1810. 
the  Supreme  Court  of  the-  United  States, 
Veaking  through  Mr.  Justice  Lamar,  says: 

"There  are  some  dlBadvantages  of  sending  a 
check  for  collection  directly  to  the  bank  on 
which  it  la  drawn,  but  when  such  bank  per- 
forma  die  dual  fnnctioti  of  collecting  and  cred- 
iting, the  transaction  fs  dosed,  and.  in  the  ab- 
aenee  of  fraud  or  mutual  mistake,  ti  equivalent 
to  payment  in  nanal  oonrae.  *  *  *  In  the 
present  case  it  was  as  though  an  officer  of 
the  Macon  Bank  had  presented  the  check  to 
tlie  teller  of  the  Nashville  Bank,  and  on  re- 
ceiving the  money  had  paid  it  back  over  the 
counter  for  deposit  to  the  credit  of  the  Macon 
Bank." 

In  Oddie  t.  National  Olty  Bank  of  New 
Toric  45  N.  Y.  736  («  Am.  Bep.  160),  Chief 
Jiutiee  Chnrdi,  in  stating  the  o^nion  of  tihe 
court  Bays: 

"Financial  business  is  transacted  at  banks 
in  large  amonnta.  with  great  rapidity,  but  ac- 
cording to  definite  and  certain  rules,  which 
tte  waD  onderstood  and  acted  upon  tbosa 


engaged  In  that  haafawaa.  Very  HtUe  li  aaid, 
but  very  much  la  understood,  and  there  la  an 
abeenee  of  all  formalities  which  tend  to  em- 
barrass the  facility  of  doing  the  business. 

"In  determining  the  legal  effect  of  such 
tranaactiona,  we  must  apply  the  same  rules 
applicable  to  all  contracts  and  business  affairs, 
and  effectuate  and  carry  oat  the  intention  of 
the  partiea.  to  be  gathered  from  their  acts  and 
declarationB,  and  the  accuatomed  and  under- 
atood  eottiee  at  tiw  particalar  bneineaa.  im- 
plying these  mlea;  there  cu  be  no  doubt  bat 
there  waa  an  expreas  demand  on  one  side,  and 
consent  on  the  other,  that  this  check  sbonld  be 
placed  to  the  credit  of  the  plaintiffs  as  a  de- 
poait.  The  legal  effect  of  the  tranaaction  waa 
precisely  the  same  aa  though  the  money  had 
been  first  paid  to  the  plaintiffs,  and  then  de- 
posited. When  a  check  Is  presented  to  a  bank 
for  deposit,  drawn  directly  upon  itself.  It  is 
the  same  as  though  payment  in  any  other  form 
waa  demanded.  It  is  the  right  of  Ae  buik  to 
reject  it,  or  to  reftioe  to  pay  ft,  oT  to  ree^ve 
It  conditionally,  as  in  Pratt  t.  Foote.  9  N.  T. 
468;  but  if  it  accepts  anch  a  died  and  peya 
It,  either  by  delivering  the  currency,  or  giving 
the  party  credit  for  it.  the  transaction  la  closed 
between  the  bank  and  sudi  party,  provided  the 
paper  Is  genuine. 

"In  the  case  of  a  deposit,  the  bank  becomes 
at  once  the  debtor  of  the  depositor,  and  the 
title  of  the  deposit  passea  to  the  bank.  The 
bank  always  has  the  means  of  knowing  the 
state  vt  the  account  of  the  drawer,  and  If  it 
electa  to  pay  Uie  paper,  it  voluntufly  takes 
upon  Itself  the  risk  of  securing  It  out  of  the 
drawer's  account  or  othe'rwise.  If  there  has 
ever  been  any  doubt  upon  this  p<^t,  there 
should  be  none  hereafter." 

The  Chief  Jnstloe  farther  said.  Id  the 
course  of  the  opinion: 

"Here  the  plaintiffs  clearly  put  In  the  chedc 
as  a  deposit,  and  the  defendanta  as  clearly  re- 
ceived it  as  such,  and  credited  the  plaintiffs 
with  it  The  credit  on  the  deposit  ticket  was 
as  significant  an  act,  evincing  the  consent  of 
the  defendants  to  the  payment  of  it,  aa  if  made 
upon  the  passbook  of  the  plaintiffs,  and  en- 
tered upon  the  books  of  the  bank," 

To  the  same  effect  are  Burton  v.  United 
States,  196  U.  S-  2SS,  26  Sup.  Ct  243.  40  L. 
Bd.  482;  Security  National  Bank  of  Sloox 
Olty,  Iowa,  V.  Old  National  Bank  of  Battle 
Creek,  Midi.,  241  Fed.  1, 154  C.  O.  A.  1;  Was- 
BOn  V.  Lamb,  120  Ind.  614,  22  N.  E.  T2»,  6  L. 
R.  A.  191.  16  Am.  St  Rep.  342;  Woodward 
V,  Savings  &  Trust  Co.,  178  N.  C.  184,  100  S. 
B.  304.  5  A.  L.  R.  1661 ;  City  National  Bank 
of  Selma  v.  Burns,  68  Ala.  267.  44  Am.  Rep. 
138;  American  Exchange  National  Bank  v. 
Gregg,  138  IlL  596,  28  N.  E.  839.  32  Am.  St. 
Etep.  171,  and  note;  Nineteenth  Ward  Bank 
V.  First  National  Bank,  1S4  Mass.  40,  67  N. 
B.  670. 

We  are  cited  to  the  cases,  Natlooal  Uold 
Bank  &  T.  Co.  T.  McDonald,  61  Cal  66,  21 
Am.  R^.  697,  and  Ocean  Park  Bank  v,  Rog- 
ers, 6  Cal.  App.  678,  ft2  Pac  879,  as  support' 
lug  the  cwtentlcoi  ot  the  bank  that  no  credit 
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was  actnally  g^ven.  Natlwal  Gold  Bank  t. 
McI><HtaId  was  a  case  In  which  a  depositor 
presented  a  che<&  drawn  in  his  favor  npon 
the  plaintifTs  bank.  He  was  credited  In  his 
bank  book  for  the  aroonnt  of  the  che<&,  but 
when  the  day's  baslness  was  reviewed  it  was 
discovered  that  the  drawer  had  no  funds  on 
deposit  Accordingly  the  bank  charged  the 
depositor's  account  with  the  amount  of  the 
check.  It  was  held  that  the  transaction  of 
itself  did  not  import  an  agreement  by  the 
iMuik  to  accept  the  check  as  cash.  The  8ut>- 
stance  of  that  decision  Is  that  a  bank  lias 
until  the  close  of  baslness  hours  for  the  day 
to  determine  whether  or  not  final  credit  will 
be  given  for  a  che<^  drawn  upon  and  payable 
by  itself.  The  facte  of  that  case  and  Ocean 
Park  Bank  v.  Rogers  are  almost  identical. 
Nether  case  goes  so  far  as  to  hold  that  no 
aKreement  Is  possible  whereby  the  bank  in 
which  a  check  is  d^sited  may  receive  it  as 
cash.  Laying  aside  the  tbonght  that  these 
cases  appear  to  be  out  of  line  with  the  gen- 
ertA  current  of  'huthorlties,  we  do  not  think 
that  they  are  applicable  to  the  facts  of  the 
pr^mt  case.  In  these  cases  the  act  of  charg- 
ing bade  the  checks  to  the  account  of  the  de- 
positors was  done  on  the  same  day  that  the 
credit  was  given.  Here  the  amount  of  the 
diecfc  was  charged  back  to  the  account  of 
the  plaintiff  on  the  second  day  (including 
Sunday)  after  it  was  received  and  the  letter 
to  the  plaintiff  was  mailed.  If  under  the 
Oallfomia  cases  the  bank  had  the  right  to 
charge  back  the  Item  of  the  check  to  the 
plaintifTs  account  at  the  end  of  the  day's 
business  upon '  which  the  check  was  received, 
surety  that  right  cannot  be  said  to  go  on  ad 
Infinitum. 

[4]  The  bank  seems  to  rely  upon  the  pr<^ 
osltion  that  the  transaction  was  only  an  ao 
ceptance  of  the  check,  and  that  under  the 
Negotiable  Instrumients  Law  of  this  state  (sec- 
tion 4277,  Civil  Code)  such  an  acceptance 
must  have  been  in  writing  and  signed  by 
some  officer  of  the  bank  in  order  to  be  valid. 
But  we  think  the  bank  loses  sight  of  the  fact 
that  payment  and  acceptance  are  essentially 
different 

*Tayment  is  a  naturalt  expected  and  intend* 
ed  end  of  a  check.  Acceptance  strengthens  the 
vitality  of  a  check  and  serves  to  prolong  rather 
than  to  terminate  the  life  of  it  *  *  *  Pay- 
ment ends  the  life  of  a  check.  Acceptance  re- 
invigorates  it"  Hunt  V.  Security  State  Bank, 
91  Or.  362,  179  Pac.  248. 

See,  also,  Guthrie  NaUoiwl  Bank  t.  Gill. 
6  Okl.  660-66S,  B4  Pac.  434-436. 

Here  tbrae  was  actual  paym^t  We  know 
ot  no  rale  of  law  that  requires  that  such 
payment  must  be  eridoiced  by  a  written  in- 
strument signed      some  <^cer  of  the  bank. 

[I,  I]  The  bank  argues  that  It  Is  not  liable 
In  this  case  for  the  amount  of  the  check, 
because  Miss  Barney,  the  young  g^I  who 
mailed  the  letter  and  inclosures,  had  no  au- 
thority to  extend  the  credit  ot  the  banlL 


The  argument  is  unsound  for  two  very  good 
reasons.  In  the  first  place,  want  of  authority 
on  tile  part  of  Miss  Barney  was  not  pleaded. 
The  question  has  been  raised  for  the  first 
time  since  the  case  reached  tfila  court  In 
the  second  place,  it  Is  not  questifuied  bat  that 
Miss  Barney  was  an  employee  of  the  bank. 
Her  duties  were  to  answer  correspondence 
and  prepare  mailing  matter.  The  letter  of 
advice  sent  to  the  plaintiff  in  ita  printed 
form  was  supplied  by  the  bank  to  Ite  em- 
ployees for  the  very  purjioBe  for  whldi  this 
one  was  used.  It  is  not  questioned  but  that 
Miss  Barney  was  authorized  to  iv^tare  the 
letter  and  send  it  It  would  be  monstroua  to 
hold  that  because  the  name  of  the  cashier  of 
the  bank  was  printed  the  bank  was  not  liable. 
The  paper  was  the  paper  of  the  bank;  Ite 
form  was  pr^ared  by  the  bank,  and  used  by 
the  bank  in  notifying  ite  customers  ot  the 
receipt  of  remittences.  The  paper  speaks  for 
Itself;  therefore  it  was  the  bank  extending 
credit,  and  not  Miss  Barney. 

[7]  We  are  unable  to  pensive  why  the  tel- 
egrams sent  by  the  plaintiff  to  the  bank  or 
the  retention  of  the  check  by  him  operated 
as  an  estoppel,  as  claimed  by  the  bank.  The 
elemente  of  an  estoppel  have  been  concte^y 
steted  to  be  as  follows: 

"To  constitute  it,  the  person  sought  to  be 
estopped  most  do  sadi  act  or  make  sndi  admis- 

sioQ  with  an  intention  of  Influencing  the  con- 
duct of  another,  or  that  he  had  reason  to  be- 
lieve would  influence  his  conduct,  and  which 
act  or  admission  is  inconsistent  with  the  daim 
he  propoaes  now  to  make.  The  other  party, 
too,  must  have  acted  upon  the  strength  of  snch 
admission  or  conduct"  New  York  Rubber  Co. 
V.  Rothery,  107  N.  T.  810. 14  N.  B.  260. 1  Am. 
St  Rep.  822. 

The  bank  returned  the  ChedC  to  the  idala^ 
tiff.  It  voluntarily  parted  with  Its  posses- 
sion. It  would  seem  that  it  was  the  duty  <tf 
the  bank  to  raiuest  the  retain  ot  the  cbedc 
if  it  considered  It  to  be  of  any  value.  There 
Is,  however,  no  pretense  whatevw  that  the 
bank  suffoed  any  loss  to-  changed  ite  attitude 
to  ite  disadveutege  in  any  way  reason  of 
the  telegrams  or  the  retentlmi  of  the  chedc 
The  bank  could  have  recovered  on  the  chetA 
as  against  Gaxiola,  althot^  tbe  diei^  had 
remained  In  plaintiff's  possesion.  -  Tin  doc- 
trine of  OBtoppA  can  have  no  application  to 
this  case. 

We  have  •reached  t3ie  condu^ons  stated  In 
this  decision  wltb  a  great  deal  of  reluctence; 
It  seems  to  be  ohe  of  Hiose  cases  where  a 
party  has  tiie  right  to  stand  npoa  bis  legal 
rlghte  no  matter  how  selfish  and  harsh  sadi 
conduct  may  ai^^r  to  be.  WliUe  we  may 
not  condemn  the  conduct  ot  the  plaintiff,  we 
are  not  compelled  to  apivove  it.  The  case  Is 
dedded  as  It  la  because  we  think  It  would  be 
an  extronely  pemlcioos  thing  to  throw  doubt 
upon  the  scope  of  the  doctrine  governing  ne- 
gotiable paper.  These  doctrines  are  ot  im- 
moiM  value  to  every  form  (tf  Indurtry,  To 
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seek  too  readily  tor  excepHoiis  from  the  well- 
aetfled  rate  of  thla  brondi  of  law  In  puisnlt 
of  a  wajpsfoeeA  egoity  wcmld  tend  to  impair 
Uw  Ttloe  of  the  principles  of  commercial  law 
wbldk  depend  laisely  upon  tbelr  certainty. 
As  mnch  aa  this  was  said  by  Judge  Cool^ 
Id  tbe  case  of  First  National  Bank  t.  Bark- 
bam.  32  Mlcb.  828,  wbicb  case  Is  often  dted 
in  optclons  dealing  wftb  the  subject 

The  Judgment  la  reversed,  with  directions 
to  enter  a  Judgment  for  the  plaintiff,  Cohen, 
for  tbe  amount  <tf  the  check,  93,667^  and 
costs. 

BOSS,  a      and  HcAUSTBlB,  J.*  ccmcur. 


(B  Aril.  40»> 

ARNETT  V.  CLACK.    (No.  1896.) 

(Supreme  Court  of  Aricona.    May  27,  1021.) 

1.  BItlft  and  ROtea  9=9315— Any  defease  against 
payee  available  In  ustlon  by  bona  ftde  pur- 
oluuer  of  nonnegotlable  instrument. 

Any  defense  the  maker  of  a  nomiegotiable 
Inatnuuent  may  have  to  an  action  brought  by 
tbe  payee  will  avail  in  an  action  by  tbe  aa- 
Bt|;nee  of  the  payee,  or  any  aabsequent  holder, 
and  it  makes  no  difference  that  the  plaintiff 
is  a  bona  fide  purchaser  tor  value  before  ma- 
tuity. 

2.  Bills  and  notes  «=»IBS— Wliea  pqrmeiit  of 
note  Is  "ooatlngeat"  event. 

If  payment  of  a  note  is  something  that  is 
certain  to  bi^)peD,  as  opposed  to  something 
that  may  or  may  not  occur,  It  la  not  a  con- 
tingency within  the  meaning  of  Civ.  Code  191it, 
par.  41tf .  subd.  4,  providing  that  an  inatmment 
payable  upon  a  contingency  is  not  negotiable. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Gon- 
tingent.] 

3.  Bills  and  notes  ^s»l55— Promissory  note 
bsGoniag  due  at  opttoa  of  holder  on  default 
Ii  paymeat  of  latersst  Dsgotiable. 

A  promissory  note  otherwise  negotiable  is 
not  rendered  nonnegotlable  because  of  nncer- 
tainty  as  to  time  of  payment  by  a  atipolatlon 
that  the  principal  and  interest  may  become 
due  and  collectable  at  the  option  of  tbe  holder 
apon  defanlt  in  the  payment  of  Interest,  under 
Or.  Oode  191S,  par.  4146.  and  paragraph  4149, 
snbsec  8. 

4.  Cosrts  4»98(2)— Opinions  of  foreign  ooorts 
eesstnilag  Nefotlablo  lastrnnsnts  Law  to 

Is  followed. 

Tbe  construction  placed  upon  tbe  Uniform 
Negotiable  Instruments  Lew  by  courts  of  tbe 
states  which  have  adopted  it  should  bs  followed 
unless  clearly  erroneous. 

Appeal  from  Superior  C!ourt.  Mohave  Coun- 
ty; E.  Elmo  Bollinger,  Judge. 

Action  by  Lee  Amett  against  Q.  H.  Cla<^. 
Judgment  for  defendant,  and  plaintiff  ap* 
peals.   Reversed  and  remanded. 
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-Boss  H.  Blak^,  of  Kingman,  and  WeWon 
J.  Bailey,  of  Phoenix,  for  appellant. 
0.  W.  Homdon,  of  Kingman,  for  aMM^lee. 

McALISTER,  J.  This  suit  was  brought  by 
Lee  Amett  to  collect  three  promissory  notes, 
totaling  $500,  the  first  of  which  Is  In  tbe 
ffdlowing  words  and  figures : 

**$166.70.  Portland,  Oregon.  June  15,  191Sb 
July  1,  1916,  after  date,  for  valne  'received,  I 
promise  to  pay  to  the  order  of  Ruby  &  Bowers, 
at  the  Merchants'  National  Bank  of  PorUand, 
Oregon,  one  hundred  an^  sixty-six  70/100  dol- 
lars, in  gold  coin  of  the  United  St&tea  of 
America,  with  interest  in  like  gold  coin  at  the 
rate  of  8  per  cent,  per  annum  from  date  nntil 
paid.  Interest  to  be  paid  semiaDnually,  and 
if  not  80  paid,  the  whole  sum  of  both  principal 
and  interest  to  become  immediately  due  and 
collectable  at  the  option  of  tbe  holder  of  this 
note.  And  In  case  suit  or  action-  is  Institoted 
to  collect  this  note  or  any  portion  thereof.  I 
promise  and  agree  to  pay  sncb  additional  sum. 
in  like  gold  coin  as  the  coart  may  adjudge 
reasonable  for  attorney's  fees  In  said  suit  or 
action.   Due  .  No.  1867.  O.  H.  Olaek." 

The  other  two  are  identical,  exc^  aa  to 
the  time  of  payment,  the  seond  being  due 
July  1,  1917.  and  the  third  July  1.  19ia  It 
Is  alleged  that  Ruby  &  Bowers,  the  payee, 
sold,  assigned,  transfmed,  and  set  over  nnto 
plaintiff,  Lee  Arnett,  on  July  5,  191B.  the 
said  notes  for  a  vainaUe  onisideratlon,  and 
that  be  ever  sloce  has  been  and  now  is  their 
owner  and  holder  In  due  course. 

The  answor  admlte  the  Edgning  of  the  notes, 
bat  denies  that  they  were  signed  for  valne, 
and  alleges  that  they  were  wlthont-  any  con- 
sideration whatsoever ;  the  defendant  having 
received  nothing  In  ex<diange  for  them. 
Thedr  assignment  and  tranafer  to  Hie  plaln- 
tUf  for  a  valuable  consideration  ia  denied, 
as  well  as  the  fact  that  he  Is  now,  or  has 
ever  been,  th^r  owner  and  holder  In  due 
course.  The  case  was  stibmltted  to  a  Jury, 
and  upon  Its  verdict  Judgment  was  mtered 
tor  the  defoidant. 

Tbe  question  presented  by  tbtf  record  la 
the  correctness  of  the  trial  court's  luHdinj^ 
both  in  passing  on  tbe  admissibility  of  certain 
testimony  and  in  Its  instiwtlons  to  the  Jury, 
that  tbe  notes  are  not  negotiable  because  th^ 
contain  tbe  following  provlsion: 

"Interest'to  be  paid  semiannually,  and  if  not 
so  paid,  the  whole  sum  of  both  principal  and 
interest  to  become  immediately  due  and  collect- 
able at  tbe  option  of  the  holder  of  this  note." 

In  giving  his  reason  tor  the  ruling,  the 
learned  trial  Judge  stated: 

"A  negotiable  promissory  note,  under  the 
statute  of  Arizona,  is  an  unconditional  promise 
in  writing  to  pay  &  certain  person  at  a  fixed 
and  certaia  time,  and,  by  tbe  clause  in  the  notes 
of  these  pleadings,  that  time  is  fixed  at  one 
time  when  the  defendant  fails  to  pay  tbe  inter- 
est, and  then  it  adds  to  that  and  sa^  *at  the  op- 
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tion  of  the  holder.*  Wdt,  now*  how  can  this 
defendant  know  when  the  holder  of  that  note 
is  sotng  to  make  op  Ui  mind  to  brlns  soitT 
He  may  tbink  that  he  will  bring  rait  this  month, 
or  next  month,  or  next  year.  I  haTs  atated  that 
this  defendant  could  not  posaiblr  determine  and 
no  one  else  determine,  sxeept  the  holder  ol 
that  note.'* 

[1]  Following  this  holding  appellee  waa 
permitted  to  introduce  evidence  lowing  that 
he  received  no  consideration  for  the  notes  In 
that  they  were  given  as  his  portion  of  tbe 
price  of  a  stallion  ^pnrdlased  by  him  and 
others'  for  breeding  purposes,  and  that  a  fair 
trial  of  the  animal  proved  him  entirely 
worthless  for  this  purpose  for  which  a  writ- 
ten warranty  was  given  ai^ellee  and  bis 
associates  by  appellant's  assignor  at  the  time 
of  the  deal.  The  introduction  of  this  evi- 
dence was  objected  to  by  appellant  upon  the 
theory  that  he  was  a  bona  flde  parcbaser  for 
value  before  maturity  without  notice,  and 
that  the  notes  were  negotiable,  and  therefore 
not  subject  to  the  defense  of  a  lack  of  con- 
sideration as  against  him.  The  admission 
of  the  evidence  was  proper,  however,  If  the 
court  was  correct  In  holding  the  notes  non- 
negotiable;  for  it  is  a  well-known  principle 
of  the  law  of  promissory  notes  that  any  de- 
fense the  maker  of  a  nonnegotlable  instru- 
ment may  have  to  an  action  brought  by  the 
payee  will  avail  In  an  action  by  the  assignee 
of  the  payee,  or  any  subsequent  holder,  and 
it  makes  no  differeuce  that  the  plaintiff  is  a 
bona  flde  purchaser  for  value  before  matur- 
ity. Wettlanfer  v.  Baxter,  137  Ky.  362.  125 
&  W.  741.  26  L.  R,  A.  (N.  S.)  804 ;  Hegeler 
v.  Gomstock,  1  S.  D.  138.  45  N.  W.  831.  8  L. 
R.  A.  393  ;  2  B.  a  L.  838,  par.  12;  8  a  J. 
62,  par.  54. 

[2,  3]  We  have  been  nnable,  notwithstand- 
ing the  equities  In  favor  of  appellee  In  this 
particular  case,  however,  to  reach  the  con- 
clusion that  a  note,  otherwise  negotiable,  is 
rendered  nonnegotlable  because  of  uncertain- 
^  as  to  time  of  payment,  by  a  stipulation  that 
Uie  principal  and'  interest  may  become  due 
and  collectable  at  the  option  of  the  holder 
npffli  default  in  the  payntent  of  interest.  To 
make  an  Instrument  negotiable  under  the  law 
of  this  state,  It  must,  by  the  provisions  of 
paragraph  4146,  subsec.  (3),  Revised  Statutes 
1913,  "be  payable  on  demand  or  at  a  flxed 
or  determinable  future  time,"  and  paragrapu 
4149  defines  what  Is  meant  by  determinable 
future  time  as  follows: 

"An  instrument  is  payable  at  a  determinable 
future  time  within  the  meaning  of  this  title 
which  is  expressed  to  be  payable:  (1)  At  a 
flxed  period  after  date  or  sight;  or  (2)  on  or 
before  a  fixed  or  determinable  future  time  spec- 
ified therein;  or  (3)  on  or  at  a  fixed  period 
after  the  occurrence  of  a  specified  event  which 
is  certain  to  happen,  though  the  time  of  the 
happening  be  vneertain.  (4)  an  instrument  p^- 
able  npon  a  contingency  is  not  negotiable,  and 
the  happening  of  the  trent  does  not  cnra  the 
deiMt." 


The  notes  In  question  are  not  payable  upon 
a  contingency,  as  contended  appdlee,  fbr 
the  reason  that  the  time  of  payment  muse 
surely  come.  The  happening  of  the  contin- 
gency here  claimed — defanlt  in  the  payment 
of  Interest  by  the  maker  and  eiOTclae  there- 
upon by  the  payee  or  holder  of  his  optim  to 
declare  the  principal  due — only  has  the  effect 
of  hastening  the  time  of  payment,  not  defeat- 
ing it;  and  nnder  the  authorities.  If  the  con- 
tingent event  Is  stnnethlng  that  Is  certain  to 
happen,  as  oi^osed  to  something  that  may  or 
may  not  occur,  It  is  not  a  ccKitingency  within 
the  meaning  of  subdivialco  of  nld  par- 
agraph 4149. 

"What.is  meant  by  the  proidsion  In  section  4 
of  the  Negotiable  Instrnments  Law  that  an  in- 
strument payable  upon  a  contingency  is  not 
negotiable  and  the  happening  of  the  event  does 
not  cure  the  defect  is  that  an  instrument  that 
fltipnlatea  no  fixed  or  determinable  future  time 
at  which  It  must  be  paid  in  any  event,  but  is 
payable  npon  a  contingency  that  may  never 
happen,  ie  not  an  unconditional  promise  to  pay." 
Bonart  v.  Rabito,  141  La.  970,  76  South.  106; 
Chicago  Railway  Equipment  Oo.  v.  Merchants' 
Bank,  136  U.  S.  268, 10  Sup.  Gt  999,  84  U  Bd. 
849. 

"The  true  test  of  the  negotiability  of  a  note 
seems  to  be  whether  the  undertaking  of  the 
promisor  Is  to  pay  the  amount  at  all  events, 
at  some  time  which  must  certainly  come,  and 
not  out  of  a  particular  fund,  or  upon  a  con- 
tingent event."  Cota  v.  Buck.  7  Hete;  (Bbws.) 
588.  41  Am.  Dee.  464. 

The  date  of  payment  is  specified  In  each 
of  the  notes  "at  a  fixed  and  determinable 
future  time."  as  required  by  subsection  (2). 
above,  and  collection  before  that  time  cannot 
be  made  unless  the  maker  deta.ults  in  the 
paynlent  of  Interest,  the  payee  or  holder  tm- 
til  then  having  no  control  over  the  time  of 
payment  and — 

"what  is  meant  by  the  Kc^B^en  that  to  be  a 

negotiable  instmment  a  promissory  note  most 
be  payable  at  a  fixed  or  determinaUe  fntnta 
time  is  that  some  date  must  be  either  flxed  or 
determinable  at  which  the  holder  of  the  note 
may  insist  upon  payment,  unless  then  it  shall 
have  been  aiready  paid."  Bonart  T.  BaMto, 
above. 

A  note  of  this  kind  is  less  mbject  to  tbe 
charge  of  uncertainty  than  one  maturing  on 
or  before  a  certain  date,  for  then  the  time  of 
payment  depends  entirely  upon  the  volition 
of  the  maker  and  yet  by  the  statute  Itsdf 
such  a  note,  if  payable  to  order  or  bearer,  Is 
made  negotiable;  its  holder  must  acc^t  pay- 
ment when  tendered  \fy  the  maker,  tbon^ 
his  right  to  enforce  payment  at  maturity  if 
it  has  not  been  paid  Is  not  dependent  up(Hii 
any  contingency.  As  said  by  the  court  In 
Phelps  T.  Sargent  et  aL,  60  Minn.  118,  71  N. 
W.  927: 

"The  test,  aa  regards  the  time  of  payment, 
whether  an  instrument  Is  a  promissory  note,  is 
whether  it  provides  a  certain  time  when  It 
most  ha  paid  at  all  events*  and  tike  right  of 
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the  bolder  to  enforce  payment  becomes  abso- 
lute. Mattison  Mai^s,  31  Mich.  421;  Jor- 
dan Tate,  19  Ohio  Bt  086;  Woollen  t.  in- 
rich,  64  Ind.  120.  Now,  the  note  Id  qnestlon 
names  a  definite  time  when  it  mart  be  paid. 
It  contdna  no  agreement  that  It  shall  not  be 
paid  on  tbt  doe  day,  upon  the  happenlnc  of  a 
specified  contiiigenc;.  The  contingent  optional 
dause  in  tliis  note  simply  enables  the  holder, 
at  his  volition,  to  enforce  payment  sooner,  if 
the  maker  defaults  in  the  payment  of  interest, 
precisely  as  the  maker  of  a  note  payaUe  on 
or  before  a  certain  date  may,  if  he  so  wills, 
sooner  tender  payment.  The  inetmment  in 
question  is  a  negotiable  promissory  note." 

Most  all  Of  the  authorities  hold  with  the 
Hlxmesota  comt  that  a  provision  that  the 
inlncipal  Is  to  become  due  upon  defoalt  in 
payment  of  any  installment  of  interest  does 
not  render  a  note  nonnegottable.  1  Daniel, 
Neg.  Inst,  per,  4S;  Chicago  Ry.  Equipment 
Co.  V.  Merchants'  Bank,  136  D.  S.  263,  10 
Sop.  Ct.  099,  34  L.  Ed.  349;  Ck)wing  v.  Cloud, 
16  Colo.  App.  326,  65  Pac.  417;  Hunter  v. 
Oarbe,  184  lU.  168,  56.  N.  B.  297,  75  Am.  St. 
Rep.  109,  affirming  83  Bl.  App.  100;  Clark 
V.  Skeen,  61  Kan.  526,  60  Pac.  327,  49  h.  K. 
A.  190,  78  Am.  St  Rep.  337;  Start  v.  Olsen. 
44  Neb.  646,  63  N.  W  37;  Mackintosh  v. 
Gibbe,  81  N.  J.  Law,  577,  80  Atl.  654,  Ann. 
Cas.  1912D,  163;  Holllnshead  t.  John  Stoart 
A  Ca  (Hollimhead  t.  Globe  Invest  Go.)  8  N. 
D.  35,  77  N.  W.  80,  42  L.  R.  A.  669 :  MerriU 
T.  Hurler,  6  a  D.  692,  62  N.  W.  958,  56  Am. 
St  Rep.  859;  Cunningham  v.  McDonald,  96 
Tex.  316,  83  8.  W.  372 ;  De  Hass  t.  Roberts 
(O.  0.)  60  Fed.  853,  reversed  on  other  igrounds 
in  70  Fed.  227.  17  C.  O.  A.  79,  28  U.  S.  App. 
559,  80  L.  R.  A.  189;  3  R.  a  L.  009,  par. 
97 ;  8  Q.  J.  139,  per.  2M.  A  note  payable  by 
instaUmenta  is  by  statute  negotiable  al- 
though the  whole  is  to  become  due  upon  the 
failure  of  the  payment  of  an  installment  or 
of  the  nonpayment  of  interest.  Paragraph 
4147,  Revised  Statutes  1913,  snbd.  (3).  It  is 
also  held  that  the  negotiability  of  a  note  is 
not  destroyed  by  a  provision  whidi.  In  ef- 
fect  makes  it  payable  in  whole  or  in  part  at 
a  date  earlier  than  that  named  at  the  option 
of  the  maker.  Independent  School  Dist  v. 
Hall,  118  U.  S.  135,  6  Sup.  Ct.  371,  28  U  Bd. 
954 ;  National  Salt  Co.  v.  Ingraham,  143  Fed. 
800,  74  a  a  A.  479:  Cowhig  v.  Cloud.  10 
OolOb  Avp.  826,  es  Pac  417;  Lowell  Trust 
Co.  T.  Pratt,  US  iSM  879,  67  N.  Bt.  368. 

The  Negfrtiable  Instruments  Law  of  this 
state,  so  far  as  it  affects  tliia  case— 

*is  only  declaratory  of  a  general  rule  of  the 
law  merchant  that  the  negotiabiU^  of  a  note 
is  not  destroyed  by  a  provision  therein  that 
It  may  become  payable  on  the  happening  of  a 
stipidated  event  over  which  the  payee  or  hold- 
er has  no  control  at  an  earlier  date  than  the 
date  first  stated,  on  which,  if  oot  paid  sooner, 
the  note  mast  be  paid.  On  that  principal  it  is 
ssttlad  beyond  all  coatniway  ihat  a  promissory 
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note  payaUe  on  a  fixed  date  is  not  rendered 
nomiegottahle  by  a  stipulation  therein  that  it 
shall  become  dne  if  default  be  made  in  the 
payment  of  an  lostallment  of  interest  or  in  the 
payment  of  another  note  of  the  same  series." 
Bouart  t.  BaUto,  aboTe. 

The  cases  decided,  therefor^  before  the 
adoption  of  the  Negotiable  Instruments  Law 
are  in  point  on  the  questions  involved  in  this 
caae^  and,  while  they  are  somewhat  divided, 
yet  the  great  weight  at  authority  favors  the 
view  expressed  herein.  ^  Moreover,  w«  have 
not  been  able  to  find  any  case  decided  direct 
ly  upon  the  Negotiable  Instruments  Law,  un- 
affected by  other  statntory  i»'ovlslous.  which 
holds  Co  the  contrary,  thon^  there  are  some- 
whlch  have  expressed  the  oppo^te  view,  but 
tb^  were  decided  before  the  Negotiable  In- 
strumoitB  Law  was  adopted  by  the  states  in 
which  the  dedsion  was  rendered,  or  upon 
statutes  somewhat  modifying  it,  or  on  stipu- 
lations in  the  note  diir««nt  from  the  me  In 
question. 

[4]  Arizona,  along  with  all  the  otho-  states 
and  territories  o£  the  Unltni,  excei>t  two, 
Geoi^a  and  Texas,  according  to  Brannan's 
Negotiable  Instruments  Law  (3d  Bd.)  pp.  xiv, 
XV,  Issued  in  lAlO,  has  ^cted  the  Negoti- 
able Instrummts  Law  as  recommended  hr 
the  National  Oonferotce  of  State  Boards  of 
Commission's  for  Promoting  Uniformity  of 
Legislation  In  the  United  States.  Most  of 
the  states  have  adopted  It  In  the  Identicftl 
form  in  wbldi  it  was  recommended,  thou^  a 
tew  of  th«n  have  made  seme  modiflcatlms. 
This  movement  was  pnmpted  by  the  great 
need,  apparent  for  a  long  while  to  those  cod> 
versant  with  the  sitnatt<ni«  of  making  as 
nearly  uniform  as  possible  the  law  In  the 
various  states  and  territories  Of  the  Unimi 
on  the  subject  of  negotiable  instruments  in 
order  that  much  of  the  uncertainty  attending 
the  use  of  commercial  paper  might  be  reliev- 
ed, and  to  effectuate  this  purpose  even  sub- 
stantially tmlformi^  in  Its  construction,  as 
well  as  uniformity  in  its  enactment.  Is  neces* 
sary.  The  coDStructi(ai,  therefore,  placed 
upon  its  provisions  by  the  courts  which  have 
adopted  it  in  its  entirety,  or  that  portion  ap- 
plicable to  the  case  In  hand,  should  be  fol- 
lowed unless  clearly  erroneoua  Century 
Bank  of  City  of  New  York  v.  Breitbart  et 
al..  89  Misc.  Rep.  308,  151  N.  Y.  Supp.  690; 
Cherokee  Nat  Bank  v.  Union  Tniat  Co.,  8S 
Okl.  342,  125  Pac.  464. 

^e  ruling  of  the  court  admitting  evidence 
showing  a  lack  of  consideration  for  the  notes 
upon  the  theory  that  they  were  nonnegotlable 
was  error.  The  judgment  is  therefore  re- 
versed, and  the  case  remanded,  with  direc- 
tions that  any  further  action  taken  be  bad  in 
line  with  the  views  herein  expressed. 

BOSS,  a  J.,  and  BAginil»  J.,  concm 
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A.  H.  AVERILL  MACHINERY  CO.  v.  FREE-. 
BURY  BROS.  M  aL   (No.  435Z) 

<Siipreme  Conrt  of  Montana.    Hay  4.  1921,} 

1.  Chattel  nortgagta  ^173<l),  267— Mortga- 
fM  la  possaaaioa  a»  pardutsar  at  void  salo 
odhU  latfatala  raplavin  agalRst  third  party. 

Aa  reapaeta  tbe  right  of  mortgagee,  par- 
ebaaing  and  taking  poaaeaalon  of  tha  mortgaged 
proper^  at  foredosDra  sala,  to  maintain  claim 
and  deliTerr  for  tbe  proper^  againat  persona 
daiming  it  solelj  b;  rirtoe  of  an  alleged  au- 
perior  title  emanating  froAt  an  entirely  inde- 
pendent aonrce,  if  tbe  foreclomre  sale  waa  so 
irregular  aa  to  render  it  void,  tbe  mortgagee 
atill  retained  tbe  rights  of  a  mortgagee  in  pos- 
aesaion  of  the  property,  onder  a  mortgage  pro- 
TisioD  giving  it  tbe  right  to  poaaession,  and  tbat 
waa  sufficient  to  enable  tbe  mortgagee  to  brtag 
tbe  action. 

2.  Chattel  mortgages  «3>I73(4)  — Birian  of 
proof  In  replevin  stated. 

Tbe  burden  was  upoi;i  tbe  mortgagee  aning 
in  claim  and  delivery  to  prove  it  was  entitled 
to  possession  at  tbe  time  of  commencement  of 
tbe  action,  bat,  having  done  this  by  showing 
poBsesrion  delivered  to  It  as  purchaser  on  fore- 
closure sale,  tbe  burden  was  upon  defendants 
to  prove  a  superior  clato. 

8.  Statatas  «s>l2l(7)  —  AmaodMent  of  prior 
aet  held  eonstltntltaal,  thoagh  ant  amoaded 
■et  eiunarated  la  title  of  ameadatory  act. 

Rev.  Codee,  {  2684,  authorizing  tbe  county 
treasurer  to  aeiae  and  sell  personal  property 
for  deltnquCTt  taxea,  amending  Pol.  Code  1895, 
I  8M1,  veatlng  such  power  in  tbe  county  as- 
aeaaor,  held  constitutional,  though  tbe  amended 
section  was  not  enumerated  in  tbe  title  of  tbe 
amendatory  act,  having  been  incorporated  iu 
Bev.  Code  1907;  and  this  section  and  section 
2683  entirely  supersede  section  2657,  relating 
to  tbe  same  subject. 

4.  Taxation  «s>4l7— Doty  of  owaer  of  property 
assessed  to  "anknowa  owners"  to  notify  as- 
sessor of  its  owaershlp  or  to  pay  taxes  there- 
on. 

Where  a  county  asaeBBor,  pursuant  to  Bev. 
Codes,  I  2517,  assessed  to  unknown  owner  a 
traction  engine  belonging  to  plaintiff,  which  the 
year  before  was  assessed  to  plaintiff,  and  sold 
tbe  same  for  delinquent  taxes,  it  was  tbe  duty 
of  tbe  latter,  knowing  that  the  property  waa 
BQbjeet  to  aaaesament,  to  notify  the  aasesaor  of 
its  ownership  or  to  pay  the  taxea. 

3.  Taxation  $z»4l7— Sufflolent  oompUaneo  with 
statute  authorizing  assesaneat  of  personal 
property  to  "unknown  owaars"  whar*  reason- 
abla  deabt  as  to  owaorahlp  af  property  and 
■aaottor  ased  raaanabia  dUlganca  to  asoer- 
tala  aana  of  oinwr. 

Where,  pursuant  to  Bev.  Godea,  S  2517,  au- 
thorizing the  aasessment  of  person^  property 
to  "unknown  owners"  when  the  name  of  the 
owner  is  unknown,  there  is  reasonable  doubt 
SB  to  the  ownership  of  tbe  property,  and  the 
assessor  uses  reasonable  diligence  to  ascertain 
the  name  of  the  owner,  there  is  a  soffiduit  com- 
pliance with  tbe  statute. 


6.  Taxatfoa  «=»4I7— Assoaaaieata  nader  atat* 
■tea  authorizing  asaoasaeat  to  "aakaowa 
ownora"  of  porsoaal  pniwr^  tffaelaal  afalnt 
property  rogardlesa  of  owaer. 

Aaaeaamenta  under  statutes  such  as  Bev. 
Codes,  I  2B17.  aothorUng  the  aaaesament  of 
personal  proper^  to  unknown  owners  when  the 
name  of  the  owner  is  unknown,  are  intended  to 
be  effectual  againat  tbe  property  regardleao  of 
the  owner,  placing  It  in  thia  reqiect  upon  the 
footing  of  a  proceeding  in  rem. 

7.  Taxation  «S9582— lasae  of  bill  of  aala  to  oaa 
who  pnrchased  bid  fron  htfheat  hlNarat  tax 
sale  divests  title  of  owMf  M  If  Isssod  ta 

highest  bidder. 
Where  at  a  sale  of  property  for  deliuquesit 
taxea  A.,  the  Iiighest  bidder,  sold  bis  bid  to  F., 
to  whom  tbe  bill  of  sale  was  issued,  there  being 
no  coUuaion,  tbe  issue  of  the  bill  of  sale  di- 
vested the  owner  of  the  property  of  all  titie  aa 
effectually  as  if  tbe  bill  had  been  Issued  to  the 
highest  li^dder. 

Commissions*  Opinion. 
AppeaX    from    District   Ooart,  Oaacado 
Ooonty;  H.  H.  Swing,  Jadge. 

Action  by  the  A.  H.  AverUl  Hadiinery 
CotnpaDy  againat  Freebury  Broe.,  a  copart- 
nership, and  othwa.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

F.  A.  Ewald,  and  O'lieary  &  Doyle,  all  of 
Great  Falls,  for  appellant. 

W.  E.  Amot,  of  Ccmrad,  and  Nwrla,  Hnrd 
&  Rboades,  of  Great  Falls,  finr  respfrndents. 

POORMAN,  a  Thla  is  an  appeal  by 
plaintiff  from  a  judgment  rendered  against  It 
by  the  court,  aitting  vritbont  a  Jury,  in  a 
claim  and  d^very  action.  The  property  In 
dispute  is  described  In  the  complaint  as  "one 
32-hor8e  double  Minneapolis  traction  engine. 
No.  9060,  and  all  of  the  parts  and  fixtures 
attached  thereto,  a  part  thereof,  or  In  any 
wise  thereto  belonging."  All  of  tbe  defend- 
ants except  John  Doe,  who  does  not  appear, 
unite  in  an  answer  admitting  that  plalntifl  Lb 
an  Oregon  corporation,  engaged  In  the  sale 
of  traction  engines  and  other  farming  ma- 
chinery and  implements,  admit  the  copart- 
nership alleged  to  exist  between  Arthur  Free-, 
bury  and  Harry  Freebury,  and  deny  gener- 
ally and  spedflcally  all  other  allegations  of 
the  complaint.  At  the  close  of  plaintifTs  evi- 
dence, the  defendants  moved  "for  judgment 
dismissing  this  action  and  a  finding  by  tbe 
court  In  behalf  of  the  defendants,"  etc.  This 
motion  was  sustained  as  to  the  defendant 
W.  S.  Amot,  and  the  trial  proceeded  as  to  the 
other  answering  defendants.  The  cause  hav- 
ing been  finally  submitted,  the  court  subse- 
quently rendered  its  judgment  against  tbe 
plaintiff  and  In  favor  of  all  of  the  answering 
defendants,  to  the  effect  tbat  plaintiff  take 
nothing  and  that  defendants  recover  their 
costs. 

It  appears  from  the  evidence  tbat  ai^>ellant 
was  tbe  owner  of  a  chattel  mortgage  oa  tbe 
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property  In  question,  and,  default  having 
been  made  in  some  of  the  condittons  thereof, 
the  sheriff  of  Teton  county,  MonL,  at  the 
Instance  of  appellant,  and  nnder  and  hy  virtue 
of  a  power  of  sale  contained  in  the  mortgage, 
took  the  engine  from  the  poasesslOD  of  the 
mortgagor,  at  hia  ranch  in  said  county,  and 
moved  the  same  several  miles  to  a  place  a 
short  distance  west  of  the  city  of  Oonrad,  In 
said  county,  and,  after  notice  given,  Boid  the 
same  on  October  ll3,  1914,  at  public  auctton ; 
the  apitellant  l>ecomlng  the  purchaser  at  such 
sale.  This  mortgage  and  the  purchase  of  the 
property  at  the  foreclosure  sale  c<mstltute 
appellant's  sole  claim  to  ownership  and  right 
of  possession  of  the  pr<^rty  In  question. 
The  reqwndenta  claim  the  property  by  rea- 
son of  purchase  of  the  same  at  a  sale  thereof 
on  September  20,  1916,  by  the  county  treas- 
urer of  said  county,  for  delinquent  taxes  al- 
leged to  be  due  on  assessment  made  in  the 
year  1016.  Tliis  tax  sale  is  the  sole  source 
of  respondents*  claim  to  ovnieiSlilp  and  ri^t 
of  possession. 

The  engine  referred  to  in  the  mortgage  is 
described  therein  as  "one  82>horse  double 
Minneapolis  traction  aiglne.  No.  0060,  and 
all  of  the  parts  and  fixtures  attached  thereto, 
a  part  thereof,  or  in  any  wise  thereto  beltmg- 
Ing."  In  the  foreclosure  proceedings  the 
oiglne  is  referred  to  as  No.  060 ;  In  the  bill 
of  eale  Issued  by  the  county  treasurer  the  en- 
gine is  referred  to  as  bearing  the  number 
6000.  Each  party  maintains  that  bis  adver- 
sary committed  a  fatal  error  in  the  use  of 
the  wrong  number.  The  number  Is  not  the 
only  means  of  identifying  the  property,  nor 
the  only  description  given.  Furthermore,  It 
is  the  Fltzpatrick  engine  moved  by  the  sher- 
iff in  1014  to  the  place  where  It  was  found  by 
the  assessor  In  1015  and  1016,  sold  by  the 
comity  treasurer  In  1916,  taken  possession  of 
by  the  respondents,  and  was  in  their  posses- 
sion at  the  time  this  action  was  conunenced, 
and,  for  aught  thia  record  shows,  all  these 
numbers  may  have  appeared  on  this  engine 
or  <m  some  of  the  parts  thereof.  No  one  was 
deceived  by  the  use  of  these  various  numbers, 
and  there  is  not  any  doubt  of  the  identic  of 
tills  particular  piece  of  property. 

[1]  Much  discussion  is  tiad  In  the  briefs 
relative  to  the  r^^artty  of  the  mortgage 
sale.  The  mortgagee  was  the  pnrdiaser  at 
the  foreclosure  sale,  and  possession  wfts  de- 
livered to  it.  The  respondents*  sole  claim 
of  rl^t  is  by  virtue  of  an  ali^d  superior 
tftie  emanating  from  an  entirely  Independent 
source.  Hence,  If  the  fore<^oBure  sale  was 
so  irregular  as  to  render  It  void,  the  appel- 
lant, as  to  these  respondents,  still  retained 
the  rights  of  a  mortgagee  in  possession  of  the 
property,  under  a  provistmi  in  the  mortgage 
which  gave  it  the  right  to  that  possession, 
and  that  is  sufficient,  S9  far  as  this  case 
Is  concerned.  Reynolds  v.  Fltzpatrick,  2S 
Mont  62,  67  Pae  4(S;  Henry  Jennings  & 
80BS  r*  Wdnberser,  Vi  Or.  666,  140  Paa 


1087;  Park  v.  Parsons,  10  Utah,  880,  S7 
Pac.  570;  11  O.  J.  718,  note  00. 

[2]  It  is  true  that  the  burden  was  upon  the 
appellant  to  prove  that  It  was  entitled  to  the 
IK>8BeBslon  of  the  property  at  the  time  of  the 
commencement  of  the  action  (Woods  v.  Latta, 
36  Mtmt  9,  88  Pac.  402),  but  having  done 
this,  the  burden  was  upon  the  respondents  to 
prove  a  superior  datm. 

If  the  tax  title  Is  valid,  thai  the  claim  of 
the  respondents  is  superior  to  any  other 
claim  or  title  liavlng  its  origin  prior  thereto. 
If  the  tax  title  ia  invalid,  then  the  respond- 
ents have  no  standing  In  this  cause. 

[3]  Appellant  attacks  the  constitntionallty 
of  section  2684.  R.  C,  for  the  reason  that 
section  8941  of  PoL  Code  1805.  Is  not  enu- 
merated  in  the  title  of  the  amendatory  act 
(chapter  110,  Laws  19(3).  But  this  ques* 
tlon  has  been  decided  adversely  to  the  con- 
tention of  the  plalntifl  by  the  ad<^tion  of 
the  Rerised  Codes  of  1907.  (Wheeler  A  Mot- 
ter  Mercantile  Co.  v.  Motxi,  49  Mont  807, 
141  Pac.  665),  and  the  section  has  since  been 
referred  to  by  the  Supreme  Comt  as  a  part 
of  the  law  of  this  state  (City  of  Butte  v.  Ben- 
netts et  al.,  51  Mont  27,  149  Pac.  92,  Ann. 
Cas.  1918C,  1019).  Section  2657,  R.  O.,  re- 
lating to  the  same  subj^.  Is  entirely  super- 
seded by  the  provisions  of  sectlm  2683  and 
section  2684.  State  v.  Bradsbaw,  53  Mont 
96,  161  Pac  710. 

[4]  Some  statements  are  made  relative  to 
the  constltatlonality  of  section  2617,  R.  C, 
whldi  provides  that  personal  property  may 
be  assessed  to  **unknown  owners"  when  the 
name  of  the  owner  is  unknown,  but  appel- 
lant seems  to  base  bis  argument  on  his  claim 
that  It  would  be  an  invasion  ctf  appellant's 
constitutional  rights  to  apply  that  section 
to  the  facts  in  this  case. 

It  Is  the  duty  of  the  assessor  to  "ascertain 
the  names  of  adl  taxable  Inhabitants,  and  all 
property  In  his  county  subject  to  taxation" 
(section  2510,  R,  C),  and  when  the  ownership 
is  unknown  It  must  be  assessed  to  **unknown 
owners"  (section  2617,  R.  C).  This  pn^rty 
was  assessed  to  appellant  in  1015.  Appellant 
was  notified  at  its  office  in  Cascade  county 
and  paid  the  taxes.  The  engine  remained  in 
the  same  place — that  Is,  in  open  territory 
west  of  Oonrad — and  was  '*found"  there  by 
the  assessor  in  1016,  and  assessed  to  "un- 
known owners,"  after  he  had  "asked  a  great 
many  peojde  in  Conrad  as  to  who  the  owner 
of  this  Minneapolis  engine  In  1016  was." 
And  the  names  of  some  of  the  parties  of 
whom  inquiry  was  made  are  given.  This  lo- 
qairy  seems  to  have  been  somewhat  extend- 
ed. The  assessOT  did  not  make  Inquiry  of 
Implement  dealers,  nor  correspwd  with  U16 
manufacturer,  nor  refer  to  the  previous  as* 
sessment  list  The  owner  of  real  estate  may 
usually  be  ascertained  examining  the  rec- 
ord, bnt  not  at  peistmal  property.  As  to  the 
assessw,  Ills  knowledge  of  the  ownership 
of  personal  property  must  rest  in  munory  or 
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la  evidence.  If  gtven  the  name,  he  may  as- 
certain what  property  was  assessed  In  that 
^□ame,  but,  If  given  the  pro[>ert7,  he  has  no 
means  of  finding  the  name  except  by  an  ex- 
amination of  the  entire  assessment  for  the 
year,  and  Oien  there  may  be  duplicates. 

The  appellant  was  In  the  business  of  selling 
this  kind  of  property.  One  of  Its  witnesses, 
Mr.  Morris,  testified  that  he  had  the  engine 
sold  once,  hut  could  not  recall  the  date.  The 
engine  was  apparently  not  In  the  care  or  cus- 
tody of  any  one  and  bad  not  been  for  more 
than  a  year.  It  bore  the  Impress  more  of 
abandoned  property  than  of  owned  prop- 
erty. The  appellant  knew  this  property  was 
subject  to  assessment  and  taxation;  knew 
that  it  did  not  own  real  estate  in  that  coun- 
ty ;  knew  that  the  treasurer  might  seize  and 
sell  the  property  for  taxes.  It  might  have 
notified  the  assessor  of  this  ownership;  it 
might  have  paid  the  taxes;  but  it  did  noth- 
ing until  on  February  20,  1917,  when  posses- 
sion was  demanded.  No  offer  was  made  to 
pay  any  taxes.  Some  duty  rests  on  the  prop- 
erty owner.  Larson  et  al.  v.  Peppard,  38 
Mont  128,  90  Pac.  136,  129  Am.  SL  Rep.  630, 
16  Ann,  Caa.  800. 

[S]  It  seems  quite  clear  that  from  the  facts 
In  this  case  there  was.  reasonable  doubt  as  to 
the  ownership  of  this  property,  and  that  the 
assessor  used  reasonable  diligence  in  en- 
deavoring to  ascertain  the  name  of  the  own- 
er. It  Is  entirely  idle  to  say  that  property 
whose  ownership  la  unknown,  or,  if  the  own- 
er is  known,  cannot  be  found  for  the  purpose 
of  serving  notice,  is  for  that  reason  rendered 
exempt,  or  rather  Immime,  from  taxation. 

[6]  Assessments  under  statutes  such  as 
these  are  Intended  to  be  "effectual  as  against 
the  property  regardless  of  the"  owner,  "plae- 
ing  It  in  this  respect  upon  the  footing  of  a 
proceeding  in  rem."  O'Grady  t.  Bamliisel, 
23  Cal.  293.  In  this  connection,  we  also  refer 
to  Blmey  t.  Warren.  28  Mont.  64,  72  Pac. 
293. 

[7]  Appellant  further  complains  that  at 
the  tax  sale  W.  S.  Amot  was  the  highest  bid- 
der, and  that  a  bill  of  sale  was  made  to  A.  J. 
Freebury.  It  appears  from  the  record  that 
Mr.  Amot  was  the  highest  bidder,  and  that 
Mr.  Freebury  gave  him  $5  for  his  bid,  and 
he  thereupcm  requested  the  bill  of  sale  be 
Issued  to  Mr.  Freebury.  But,  had  it  been  is- 
sued to  Mr.  Arnot,  it  would  have  divested  tht) 
appellant  of  all  title  (secUon  2661,  R.  C). 
and  It  could  not  do  more  than  that  If  issued 
to  Mr.  Freebury.  Nor  is  there  any  evidence 
In  this  case  to  sustain  any  charge  of  collu- 
sion. The  value  of  the  property  Is  variously 
estimated,  all  the  way  from  $75  to  $1,200. 

No  reversible  error  appearing  in  this  case, 
we  recommend  that  Judgment  he  affirmed. 

PER  CURIAM.  For  the  reasms  given  in 
the  foregoing  OK^on^  the  Judgmoit  la  af- 
firmed. 


(60  Mont.  1T9> 

BATCHOFF  V.  BUTTE  PACIFIC  COPPER 
CO.  tt  al.   (No.  4234.) 

( Supreme  Court  of  Montana.  January  20, 192L 
Rehearing  Granted  May  23.  1921.) 

1.  Death  «=»46  — Coniplalnt  by  atalalttrator 
hati  t*  state  cause  of  aotroa. 

In  an  action  against  a  master  under  Rev. 
Codes,  i  6486,  for  the  death  of  an  adult  ■arr^ 
ant,  the  administrator'a  complaint  ■etting  mt 
the  facts  and  the  heirs,  the  father  and  mother 
of  deceased,  and  the  damage  to  each,  hM  to 
BUte  facts  sufficient  to  constitate  a  cans*  at 
action. 

2.  Death  «=s>M'— Right  of  •otioa  Is  statotory. 

The  right  of  action  for  injnries  causing 
death  did  not  exist  at  common  law,  but  is  stat- 
utory and  must  b«  cmttoUed  and  limited  1^  tik» 
statute. 

3.  Death  «£342-^dalBhtratar'e  oBaiplaiat  aat 
Improper  la  tbewlai  rianagaa  safforsd  ky 

•aeh  belr. 

The  right  of  action  under  Rev.  Codes,  1 6480; 

for  an  adult's  death,  is  solely  for  the  benefit 
of  the  heirs,  and  it  is  immaterial  whether  tb« 
action  is  brought  by  the  personal  representative 
who  acts  merely  as  trustee  or  by  the  heirs; 
for  the  action  is  In  either  case  substantially  the 
same  and  the  damages  are  identical,  and  it  la 
proper  for  the  administrator  to  set  out  in  the 
complaint  the  damages  soflwed  by  each  betr. 

4.  Death  «s>49(2)^dnilBlstratar's  eaaplalat 
bald  ta  show  latarast  ef  aarvlvlag  fatbar  tad 
nothar  as  balra. 

-An  administrator's  complaint  vndar  Bar. 
Codes,  S  6486,  for  the  death  of  an  adult,  stat- 
ing  that  he  died  unmarried  and  intestate  leaving 
his  father  and  mother  and  naming  them,  they 
being  necessarily  bis  heirs  in  view  of  section 
4820,  sQbd.  2.  sufficiently  sUtes  the  fact  of 
their  being  heirs  interested  in  the  cause  of  ac- 
tion. 

5.  DIsnlssal  ami  aoasalt  «=360(2)  —  Statata 
parmlttlap  dismissal  for  eeglaet  ta  tfaaiaai 
Jfldgnaat  aftar  verdlet  arftaal  aabmlsaloa  kaM 
leapplicable  ta  dafaatt. 

The  provision  of  Rev.  Codes,  |  6714,  anbd. 

6.  that  an  action  may  be  dismissed  "when  after 
verdict  or  final  submission,  the  party  entitied 
to  judgment  neglects  to  demand  and  have  the 
same  entered  for  more  than  six  months,"  is 
Dot  applicable  to  a  default  where  there  was  no 
verdict  and  the  case  was  not  submitted  to  a  Jury 
and  not  finally  submitted  to  the  court  until  pros* 
entatioo  of  the  required  proof  on  the  day  Ut  tht 
entry  of  the  judgmenL 

6.  Evldeaos  <&=>I0(6)— Caart  will  taka  ludlolal 
Botloa  of  dlstaaee  betweea  two  dtlas  la  aaaia 
atata. 

Upon  a  question  arising  under  the  statute 
extending  time  to  answer  upon  mailing  of  a 
notice  according  to  distance  of  party,  the  court 
will  take  judicial  notice  that  the  distance  from 
Anaconda  to  Heloui  is  97  miles. 


«ss»For  othar  osms  ms  muds  topto  and  KEY-NUHBBB  In  aU  Ksy-Numbered  DIcmU  and  Xadesss 


Digitized  by  Google 


MOBt)  BATCEHOFP  ▼.  BUTXE 

(191 

On  Hehearinff. 

7.  JadgnMt  •b>I  19-Entry  of  tfefwn  |i«|nwt 
frtw  to  lapse  of  otatttory  tino  aftor  naned 
boUm  boM  proaataro,  M  aot  vaM  aa  hayaai 
•oorfa  Jarltdlelloa. 

Ber.  Codes.  1 6004.  prorkBiiff  that;  on  otst* 
rnlins  demarrer  to  convUbit  where  time  is 
l^ven  to  answer,  sncb  time  runs  from  service  of 
order  except  when  the  defendant  is  In  conrt,  and 
section  7148.  providing  that,  in  esse  of  service 
1^  mail,  service  ii  complete  at  time  of  deposit, 
bat  that,  where  an  act  is  to  be  done  b;  the  ad- 
verse party,  the  time  within  which  sncb  right 
may  be  exerased  is  extended  one  day  for  every 
Si  miles'  distsnesi  apply  whether  the  order 
apedficaUy  provides  that  the  answers  shall  he 
made  wi^in  a  given  number  of  days  or  on  or 
before  a  definite  date,  and  default  taken  before 
axpiration  of  sneh  time  ia  premature,  but  Is  not 
without  Jnrlsdkttoii. 

S.  Appeal  aid  error  49870(3)— Oriar  ieasrtns 
aiotloa  to  vaeate  dofaalt  JadgaieKt  balag  ap- 
pealable^  Mil  of  exoeptioas  thereea  eaanot  he 
eaaaltferod  ea  appeal  frsai  Jadgneat  aloae. 

Under  Bev.  Codes,  SS  6787.  6788,  7112.  an 
order  denying  motion  to  vacate  de^nlt  Judg- 
ment, made  after  judgment  being  appealable, 
exceptioni  thereon  cannot  be  consider^  on  ap- 
peal from  the  final  judgment  alone. 

Appeal  from  Dfatrlct  Court,  Deer  Lodge 
Oonntr;  George  B.  ^nnaton,  Jn^. 

Actkm  ^  D.  A.  Batdi<^  as  adndnistrbtor 
of  the  eatate  of  DlmltTe  Stoyooff  GanebefC. 
deceased,  agalnat  tlte  Bntte  Padflc  Copper 
Company  and  another.  Jndgment  by  de- 
fonlt  for  plaintiff  and  Oie  defendanta,  after 
denial  of  motion  to  set  adde  Qie  detiivlt  and 
^e  Judgment,  appeal  from  the  Jndgmoit. 
AflBnned. 

F.  W.  Mettler  and  B.  Q.  Toomey,  botti  of 
Hel«ia,  for  appellaata. 

Bfanry.  Wheder  ft  Udmer,  of  Butta,  for 
reqwodent. 

REYNOLDS,  J.  This  action  was  brought 
by  D.  A.  Batchoff,  as  administrator  of  the 
estate  of  Dimitre  Stoycoff  GandiefF,  deceased, 
to  recover  damages  for  the  death  of  the 
deceased,  all^^ed  to  have  been  caused  by  the 
defective  condition  of  a  certain  mln'ng  shaft 
due  to  negligence  of  defendants. 

To  the  amended  complalDt  d^endants  filed 
demurrer,  which  demurrer  was  overruled  on 
the  2d  day  of  September,  1916.  In  the  or- 
der overruling  the  demurrer,  defendants  were 
granted  to  and  Including  the  1st  day  of  Octo- 
ber, J.916,  within  which  to  serve  and  file  an- 
Bwer.  Neither  defendant,  nor  either  of  their 
attorneys,  was  present  in  court  at  the  time 
of  the  entry  of  the  order  overruling  the  de- 
murrer, nor  was  any  notice  served  upon  them, 
or  either  of  than,  by  the  attorneys  for  plain- 
tiff. On  the  2d  day  of  September,  1919,  the 
clerk  mailed  to  attorneys  for  defendants  a 
postal  card  advising  them  of  the  order  and 
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of  the  time  within  which  they  were  required 
to  answer.  The  attorn^  for  defaadanta  de- 
ny having  received  any  such  notice.  On  the 
8d  day  of  Oott^Mr,  do  answer  ha^n«  been 
fflfid,  detenlt  was  ottered  against  defendant. 
On  tlie  llOi  day  of  May,  1917,  Jndgmoit  on 
deftralt  was  entered  In  faror  of  plaintiff  and 
against  def^dant&  Thereafter  d^sndants 
made  motitm  to  set  aside  default  and  the  judg- 
ment, and  tendered  an  answer  setting  forth 
a  defense  upon  the  m^ts.  This  motton  was 
overruled.  Appeal  ta  takm  to  this  court 
frmn  the  Jnd^oit 

The  denrarrer  to  llie  amended  com^lnt 
was  made  <m  the  grooAda  that  there  was  a 
mlBj<^der  of  parties  plaintlfl,  for  the  reft' 
son  fliat  It  was  songht  to  with  D.  A. 
Batchfrff,  as  administrator  of  the  estate  ct 
Dimitre  Stoycoff  GanchefF,  deceased,  the  fa- 
ther and  mothw  of  said  deceased ;  that  tbm 
causes  of  action  w«re  imprc^rly  onlted  In 
the  complaint,  in  that  the  cause  of  action  In 
favor  of  idataitiff,  D.  A.  Batchoff,  as  ad- 
ministrator, was  lmi»(q)erly  united  with'  tiie 
cause  of  actltm  in  fitvor  of  eadi  the  father 
and  mothar  of  the  deceased;  and  Uiat  the 
amended  ocmiplalnt  was  amblguoos  in  that  It 
could  not  be  determined  therefrom  what 
damages  were  songht  in  bdialf  of  Uie  estate, 
what  damages  In  behalif  of  the  fattier  of  the 
deceased,  and  what  damages  In  behalf  of  the 
mother  of  the  deceased.  The  demurrer  also 
rested  upon  the  general  ground  that  the 
amended  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 

[1]  From  an  examination  of  the  amended 
complaint,  the  conrt  Is  satisfied  that  it  does 
state  facts  sufficient  to  constitute  a  cause  of 
action  under  section  6486,  Revised  Codes, 
which  provides  as  follows: 

"When  the  death  of  one  person,  not  being  a 
minor,  is  caused  by  the  wrongful  act  or  neglect 
of  another,  bis  heirs  or  personal  representa- 
tives may  maintain  en  action  for  damages 
against  the  person  causing  the  death ;  or  if  sudi 
person  be  mployed'  by  another  person  who  Is 
responsible  for  his  emidaet,  then  also  against 
such  other  person.  In  every  action  under  this 
and  the  preceding  section  such  damages  may  be 
given  as  under  all  the  circumstances  of  the  esse  . 
may  be  just" 

[2]  It  Is  urg^d  by  appellants  that  under 
said  statute  there  exists  an  action  In  favor 
of  the  personal  representative  of  an  estate 
for  damages  for  the  death  of  a  person  not 
a  minor,  end  also  In  favor  of  the  heirs  at  law 
of  the  deceased,  and  that  in  the  amended  com- 
plaint in  question,  it  is  impossible  to  segregate 
the  damages  that  are  claimed  by  the  adminis- 
trator, from  those  that  are  claimed  by  the 
heirs  at  law  of  the  deceased.  It  is  also  con- 
traded  that  even  though  the  names  of  the 
father  and  mother  do  not  appear  in  the  title 
of  the  case,  yet,  Inasmndi  as  the  amended 
complaint  se^s  to  recover  damages  suffered 
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by  them,  tbey  are  era  bstantl  ally  parties  to  Uie 
proceeding.  Und^r  the  theory  of  ai^llants, 
as  above  motioned,  arises  the  alleged  im- 
proper Joinder  of  parties  and  Improper  ]<^- 
der  of  canses  of  action. 

Under  the  common  law,  any  action  for 
damages  due  to  personal  Injuries  would 
abate  witb-  the  death  of  the  party  Injured  and 
no  action  at  all  could  He  If  the  injury  resulted 
In  death.  By  reason  of  the  apparent  injus- 
tice of  such  a  rule,  statutes  have  been  en- 
acted whereby  the  cense  of  action  survives 
the  death  of  the  party  injured,  and  in  case 
the  injury  produces  death,  then  the  cause  of 
action  survtves  to  his  personal  representative 
or  heirs  at  law.  The  right  of  action  being 
statutory.  It  must  be  controlled  and  limited 
by  the  statute  and  Its  proper  interpretation. 

[3]  In  the  case  of  Melville  v.  Butte-Balak- 
tova  Copper  Co.,  47  Mont  1,  130  Pac.  ^1,  is 
given  a  review  of  the  history  of  legislation 
in  this  state  whereby  right  of  action  is  grant- 
ed to  the  personal  representative  or  heirs  at 
law  of  the  deceased  for  damages  resulting  in 
death.  It  appears  that  this  statute  was 
probably  copied  from  the  Code  of  Civil  Pro- 
cedure of  California,  as  amended  by  the 
Act  of  March  24,  1^74  (Cal.  Code  Civ.  Pro. 

1  377).  The  Supreme  Court  of  that  state  has 
bad  this  statute  under  consideration  in  sev- 
eral cases  and  has  uniformly  held  that  the 
right  of  action  Is  solely  for  the  benefit  of 
the  heirs  of  the  deceased;  that  the  provision 
whereby  action  may  be  brought  by  the  pei^ 
sonal  representative  of  the  deceased  does  not 
confer  any  right  of  action  upon  the  estate  of 
the  deceased,  but  that  the  personal  represen- 
tative, In  so  bringing  su<^  an  action,  is  acting 
merely  as  a  trustee  for  the  benefit  of  the 
heirs;  that  under  either  method  of  proce* 
dure,  the  action,  In  substance.  Is  entirely  for 
the  benefit  of  the  heirs;  that  the  proceeds 
thereof  cannot  be  considered  any  part  of  the 
estate  of  the  deceased;  and  that,  In  fact,  a 
proceeding  cannot  be  sustained  at  all  under 
this  statute  in  case  it  does  not  afflrmatiTely 
appear  -that  llie  deceased  died  learlng  heirs 
snrviTlng  him.  Consistently  with  the  inin- 
ciplea  above  set  forth,  llie  same  court  holds 
that  an  action  by  the  p«waal  representative 
is  a  bar  to  any  action  by  tbe  beira  of  de- 
ceased, and  vice  versa.  Munro  t.  Pacific 
Const  etc.  Oo..  84  C^l.  615,  24  Paa  80S,  18 
▲m.  St  Bep.  248;  Webster  v.  Norwegian 
Hln.  Co.,  137  Cal.  890,  70  Fac.  276,  02  Am.  St 
Rep.  181:  Salmon  t.  Rsthjens,  162  Cat.  200. 

02  ^c.  733;  Jonea  t.  Leonardt  10  Cal.  App. 
284,  101  Pac.  811;  Ruiz  t.  Santa  Barbara 
Gas  ft  Elec.  Co.,  164  Cal.  188,  128  Paa  330; 
Slanghter  t.  Gcddberg,  Bowen  Oo.,  26  CaL 
App.  318,  147  Fac.  00;  Hlrscb  t.  James  S. 
RemlA  Co.,  38  Cal.  App.  764,  177  Pac  876; 
Tann  v.  Western  Pac.  Ry.  Co.,  30  CaL  App. 
377, 178  Pac.  071;  Hartlgan  v.  Southern  Pac. 
By.  Co.,  86  Cal.  142,  24  Pac.  851. 

Ill  tba  case  of  Ruiz  t.  Santa  Barbara,  Gas 


ft  Electric  Co.,  supra,  tbe  oourt  eiptcaaod 

itself  in  these  words: 

"It  is  settled  by  the  dedsions  that  an  action 
of  tbe  character  authorised  by  section  377  of 
the  Code  of  Civil  Procedure  is  one  solely  for  the 
benefit  of  the  heirs,  by  wfaich  they  may  be  com- 
pensated for  tbe  pecuniary  injury  altered 
them  by  reason  of  the  loss  of  their  relative,  that 
the  money  recovered  in  svdt  an  action  does  net 
belong  to  the  estate  but  to  the  hdrs  only,  and 
that  an  administrator  has  the  right  to  bring 
the  action  only  because  the  statute  aathoriaea 
him  to  do  so,  and  that  he  is  simply  made  a 
statutory  trustee  to  recover  damages  for  the 
benefit  of  the  heirs." 

In  the  case  of  Tann  v.  Western  Pacific  Ry. 
Co.,  supra,  the  court.  In  considering  the  suffi- 
ciency of  a  complaint  based  upon  said  stat- 
ute, used  tbe  following  words: 

"Undoubtedly,  the  complaint  does  fall  to  state 
a  cause  of  action  if  it  fails  to  allege  that  de- 
ceased was  an  adult  and  left  an  heir,  or  heirs, 
an  allegation  absolutely  essential  in  an  action  of 

this  character." 

In  Hartlgan  Sontbem  Padflc  Tty.  Oo., 
supra,  the  Soprane  Oonrt  of  Oalifomla  uses 
this  language: 

.  "When  tbe  personal  representative  of  the  de- 
ceased brings  an  action  to  recover  damages  for 
tbe  act  or  negligence  causing  death,  if  another 
action  Is  afterwards  brought  by  the  heirs  of 
the  deceased,  the  pendency  of  the  prior  action 
may  be  well  pleaded  In  abatement  of  it;  or  if 
a  judgment  has  been  rendered  In  the  first,  audi 
judgment  may  be  well  pleaded  in  bar  of  the  sec- 
ond, action." 

.It  will  therefore  be  seen  from  the  fore- 
going authorities  that  It  is  immaterial  wheth- 
er the  action  is  brought  by  the  personal  repre- 
sentative or  by  the  heirs  of  the  deceased, 
for  the  action  is  substanUally  the  same  ac- 
tion and  the  damages  recoverable  are  identl- 
caL  Such  being  tbe  case,  there  cannot  be 
anything  improper  in  setting  out  in  the  com- 
plaint In  question  the  damages  alleged  to 
have  been  sufiTered  by  tbe  fiitber  and  mother 
of  the  deceased. 

[4}  It  Is  contended  that  the  amended  com- 
plaint falls  to  state  that  the  father  and  moth- 
er of  the  deceased  were  In  any  way  Interested 
In  tbe  cause  of  action,  for  It  does  not  specific- 
ally allege  that  tbey  were  tbe  heirs  at  law 
of  deceased.  The  amended  ctunplaint  alleges 
that— 

"Said  Dimitre  Stoycoff  Gancheff  died  unmar- 
ried, intestate,  leaving  surviving  bim  bis  father, 
by  name  Stoi^o  Gancheff.  aged  63  years,  and  a 
mother,  by  name  Penka  Sti^ko  Gucheff,  aged 
60  years." 

It  aroearing  from  tbe  tongoHag  fliat  tbe 
deceased  died  onmatrled  and  Intestate,  his 
fiither  and  mother  would  necessarily  be  bis 
h^ln  at  law  under  Uie  statntea  of  aneoeaalon. 
Rev.  Codes..  |  48^  anbd.  2.  As  such  Is  Uie 
necessary  Inference  from  the  language  need. 
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it  mast  be  held  that  the  amended  complaint 
mffldently  states  that  fact 

[I]  It  la  coDtoided  by  defendants  that  the 
Judgment  was  altered  without  Jnrisdictloa, 
for  title  reason  that  It  was  not  wtered  for 
more  than  six  months  after  the  entry  of 
default  This  contoitlon  is  based  upon  Be- 
Tised  Godes,  S  6714,  sabd.  6,  which  reads  as 
frilowst' 

"An  acHoa  mar  be  dismissed  or  a  Judgment  <tf 
nonsuit  entered  in  tiie  following  eases:  *  *  • 
(6)  B7  the  court,  when  after  verdict  or  final 
submission,  the  party  entitled  t6  Judgment  neg- 
lects to  demand  and  hsTe  the  aame  entered  fw 
more,  than  six  months.** 

It  will  be  noted  that  the  obligation  to  ^ter 
Judgment  within  the  period  of  sdx  months 
above  mentioned  is  six  months  after  verdict 
or  final  submission.  While  default  was  en- 
t«ed  on  the  3d  day  of  October,  no  verdict 
was  ever  r«idered,  as  the  case  was  not  sub- 
mitted to  the  Jury;  and  the  case  was  not 
finally  submitted  to  the  court  until  the  11th 
day  of  May.  1917,  tbe  date  of  the  entry  of 
Judgment.  Proof  being  required  In  such  cases 
as  this,  upon  wbi<4i  to  base  the  entry  of  the 
Judgment,  Judgment  could  not  have  been  m- 
tered  upon  the  default.  Since  It  waa  entered 
upon  the  same  day  that  proof  was  submitted, 
'the  statutory  restriction  does  not  apply. 

[II  It  is  also  contended  that  the  Judgment 
was  entered  without  Jurtsdlction,  for  the  rea- 
son that  the  default  was  prematurely  entered. 
The  statute  provides  that  when  a  demurrer 
to  a  complaint  is  overruled  and  time  is  given 
for  answer,  the  time  so  given  runs  from  serv- 
ice of  notice  of  the  order,  except  when  the  de- 
ftadant  la  in  court.  Bev.  Codes,  S  6504.  In 
this  case  neither  defendant  nor  either  of  de- 
toidants'  attorneys  was  In  court  at  the  time 
the  order  was  entered;  so  the  time  for  an- 
swer commenced  to  run  from  the  time  of 
service  of  notice  of  the  order.  Service  of  the 
nottoe  was  made  by  the  clerk  by  mail,  under 
the  provldona  of  section  7148  of  the  Bevised 
Oodee,  whldi  statute  la  as  foilowa: 

"In  eaae  of  service  by  mall,  the  notice  or  otiier 
paper  must  be  deposited  in  the  poatoffice,  ad- 
dressed to  the  persoD  on  whom  it  is  to  be  serv- 
ed, at  his  office  or  place  of  residence,  and  post- 
age paid.  The  service  Is  complete  at  the  time 
of  the  deposit,  but  If  within  a  given  number  of 
days  after  such  service,  a  right  may  be  ex- 
ercised, or  an  act  is  to  be  done  by  the  adverse 
party,  the  time  within  which  such  right  may 
be  exercised  or  act  be  done,  la  extended  one 
day  for  every  twenty-five  miles  distance  be- 
tween the  place  of  deposit  and  the  place  of  ad- 
dress, ^e  service  in  any  case  is  deemed  com- 
pete at  the  end  of  forty  days  from  the  date 
of  its  deposit  in  the  poatoffice." 

Conceding,  for  the  purposes  of  this  case, 
that  service  of  notice  could  be  made  by  the 
clerk  by  mailing  a  postal  card  (although  It  is 
doubtful  whether  or  not  such  service  could  be 
deemed  a  legal  service),  service  waa  complate 


at  the  time  of  the  deposit  of  the  notice  In  the 
postofllce,  which  in  this  case  was  the  2d  day 
of  S^tember,  1916.  Sucb  service  was  com- 
plete upon  deposit,  even  thou^  the  notice 
was  never  actually  received  by  defendants? 
attomey&  GrUBn  v.  Board  ct  Commissioners 
of  Walworth  C!o.»  20  S.  D.  1117,  104  N.  W. 
1117.  The  statute,  however,  provides  that  If, 
within  a  given  unmber  of  days  after  such 
service  a  right  may  be  exercised  or  an  act  Is 
to  be  done  by  the  adverse  party,  (he  time 
within  which  such  rUiht  may  be  exerdsed  or 
act  be  done  Is  extoided  one  day  for  every 
25  mllea  distance  between  the  plsce  of  de- 
port and  the  place  oi  addtesa.  The  qnestlon 
arises  as  to  whether  or  not  the  time  for  an- 
swer was  extended  by  this  inrortslon  0^  the 
statute  beyond  the  Ist  day  of  October*  1916. 
inasmuch  as  Oie  place  of  d^toslt  <tf  the  notice 
was  Anaconda,  and  Qie  pUoe  of  address, 
Helena.  The  distance  between  the  two  places 
is  about  97  miles,  of  whicb  fact  the  coort  may 
take  jDdldal  notice.* 

TbB  stetnte  uses  the  expression  "within 
a  glvoi  nomber  of  days  after  such  service," 
and  It  la  contended  that,  inasmuch  as  the 
ordw  In  this  case  did  not  spedflcally  i^vlde 
that  answer  should  be  made  within  a  givoi 
numbw  of  days  but  an  or  before  a  definite 
date,  such  proTl^on  of  the  statute  does  not 
apply.  It  la  die  oidlllcHi  of  the  conrt,  how- 
ever, that  by  the  enactmuit  of  this  proviaion 
of  the  statute  it  was  the  intention  <tf  the 
Legislature  to  give  to  a  party  living  at  a 
distance  from  the  place  of  mailing  additional 
time  for  performing  the  act  to  be  done  eqnlr- 
aloat  to  <me  day  for  each  20  mllea  distance; 
It  Is  substantially  the  same  thing  whether 
the  order  requires  the  act  to  be  performed 
wlt&la  a  limited  number  of  days,  or  on  or 
before  a  definite  date;  and  there  can  be  no 
reason  why.  if  the  rule  should  be  applied  In 
one  case,  It  should  not  be  also  applied  In  the 
other.  The  reasonableness  of  such  a  con- 
struction Is  apparent  when  it  Is  considered 
that  if  the  statute  Is  not  so  construed,  one 
may  literally  comply  with  the  statute  and 
absolutely  prevent  the  other  party  from  exer- 
cising? his  right,  by  giving  a  notice  so  late 
that  the  other  party  could  not  act  upon  It 
within  the  time  required  by  such  an  inter- 
pretation. In  this  particular  case,  if  notice 
had  been  deposited  upon  the  30th  day  of 
September,  1916,  the  notice  would  be  com- 
plete upon  that  date  and  before  the  time 
required  for  answer,  and  yet  It  is  evident 
that  the  defendants  would  not  have  been 
given  any  opportunity  whatever  to  make  aucb 
answer. 

It  la  therefore  the  opinion  of  the  court 
that  under  the  provisions  of  this  statute,  the 
time  of  defendants  for  answer  was  extended 
to  and  includes]  at  least  the  4th  day  of  Octor 
ber,  1916.  Under  this  construction  of  the 
statute,  the  default  was  prematurely  ottered, 
was  without  Jurisdiction,  and  the  Jodgmoit 
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wUdt  followed  was  dknriae  wltluHit  jnris- 
diction  and  T<rfd. 

For  the  reasona  above  mentioned,  the  jndg- 
ment  U  reversed,  and  the  cause  ronanded, 
with  directions  to  the  lower  court  to  set  aside 
the  default  and  permit  the  defendants  to  file 
their  answer  as  of  the  time  of  Its  tendw. 

Reversed  and  r^oanded. 

BRANTLT.  C.  J.,  and  COOPER  and  HOL- 
LOWAT,  JJ.,  ooncnr. 

OALEN,  J.,  being  dlsquallfled,  takes  no 
part  in  the  decision  of  this  case. 

On  Rehearing. 

REYNOLDS.  J.  [7]  In  the  original  opin- 
ion in  this  case,  It  was  stated  that — 

"The  default  was  pr«matarel7  entered,  was 
without  Jurisdiction,  and  the  judsment  which 
followed  was  lil^ewise  withoat  jurisdiction  and 
Toid." 

While  under  the  facts  stated  In  the  opinion 
it  was  error  to  prematurely  enter  the  Judg- 
ment, yet  such  entry  was  not  without  Juris- 
diction, tnit  was  error  within  Jurisdiction. 
It  was  voidable  but  not  void.  23  Cyc  745 ; 
12  Oyc.  755  ;  2  Freeman  on  Judgments,  pars. 
532.  642 ;  Cook  t.  Mix,  10  Conn.  565 ;  Drew 
V.  Claypool,  81  Micb.^,  28  N.  W.  78;  An- 
henser-Busch  Brewing  Ass'q  v.  McGowan,  49 
La.  Ann.  630,  21  South.  766;  Mitchell  t. 
Aten,  37  Kan.  33,  14  Pac.  497,  1  Am.  St.  Rep. 
231 ;  People  v.  Dodge,  104  Cal.  487,  38  Pac. 
203;  O'Rear  v.  Lazarus,  8  Colo.  608,  9  Pac. 
621;  Remnant  t.  Hoffman,  11  Pac.  319  ;i 
OwUllm  V.  First  Nat.  Bank  of  Colorado 
Springs,  13  Colo.  278,  22  Pac.  458;  Ross 
Wellman,  102  Cal.  1,  36  Pac.  402;  Hole  t. 
Page,  20  Wash.  208,  64  Pac.  1123. 

[8]  On  rehearing,  the  Question  considered 
is  the  right  of  this  court  to  review,  upon  the 
record  as  submitted,  the  error  of  the  court 
In  prematurely  entering  Judgment  There 
is  nothing  in  the  Judgment  roll  showing  the 
premature  entry  of  the  Judgment,  but  It  Is 
in  all  respects  fair  upon  Its  face.  After  Judg- 
ment was  entered  a  motion,  supported  by  affl- 
davlts,  was  made  to  vacate  the  default  and 
Judgment  on  the  ground  that  the  same  bad 
been  prematurely  entered.  The  motion  was 
denied  and  bill  of  exceptions  was  settled  up- 
on this  motion;  no  appeal,  however,  was 
taken  from  the  order  of  the  court  denying 
the  motion,  but  appeal  was  taken  from  the 
Judgmoit  only.  Appellants  contend  that 
even  though  the  bill  of  exceptions  was  set- 
tled In  connection  with  the  motion,  yet.  Inas- 
much as  the  bin  of  exceptions  points  out  the 
premature  entry  of  the  Judgment,  it  reveals 
an  error  made  by  the  court  before  Judgment, 
and  therefore  is  available  to  them  on  the  ap- 
peal from  the  Judgment  In'support  of  this 

*B«i>oft«d  In  full  In  the  PaelAe  R^ortar;  r«- 
portod  aa  a  m«ou>ruiduin  dscMw  wUboat  opin- 
toa  In  SS  Cal.  xv. 


contention,  the  appellants  rely  larg^y  upon 
the  statute  defining  what  constitutes  tne  rec- 
ord on  appeal,  being  section  7113;  Revised 
Codes,  which  reads  as  follows: 

"On  an  appeal  from  a  final  Judgment,  the  ap- 
pellant mnat  furnish  the  court  with  a  copy  of 
the  notice  of  a4>peal,  of  the  Judgment  roll  or  of 
such  parts  thereof  as  may  be  necessary  to  be 
considered  on  the  appeal,  and  of  any  bill  of  ex- 
ceptions upon  which  the  appellant  relies.  -Aar 
statement  of  the  ease  settled  after  the  dedsion 
of  the  motion  for  a  new  trial,  when  the  motion 
is  made  upon  the  minutes  of  the  court,  aa  pro- 
vided for  in  section  6796  (ll*^),  or  any  bill  of 
exceptions  Settled  aa  provided  for  in  section 
6787  (1154)  or  in  section  6788  (1155),  or  used 
on  the  motion  of  a  new  trial,  may  be  used  on 
appeal  from  a  final  judgment  equally  as  upon 
appeal  from  the  order  granting  or  refusing  a 
new  trial.'* - 

The  particular  language  r^ed  upon  la 
found  in  the  first  sentence,  in  whldi  it  Is 
stated  that  appellant  must  furnish  the  coort 
with  a  copy  of  the  Judgment  roll  and  of  any 
bill  of  ^ceptions  upon  which  the  appetlaut 
relies.  The  statute  provides  that  immediate- 
ly after  entering  judgment,  the  clerk  must  a& 
tacb  together 'and  file  certain  papers  therein 
mentl<med.  Including  all  bills  of  exceptions 
taken  and  filed,  whidi  shall  cmkstitute  tbe 
Judgment  roll.  Rev.  Codes,  |  6806.  It 
argued  that  Inasmuch  as  the  statute  indudes 
witliln  the  Judgment  roll  all  bills  of  excep- 
tions  taken  and  filed,  and  inasmuch  as  the 
Legislature  provided  In  section  7112  that  tbe 
record  on  appeal  shall  consist  of  the  jud9> 
ment  roll  and  any  bills  of  exceptions  upon 
which  the  appellant  rdles.  It  Intended  to  in- 
clude any  bills  of  exceptions  so  relied  up(Xi» 
no  matter  when  or  for  what  purpose  It  warn 
settled,  and  that  therefore  a  bill  of  excep- 
tions prepared  upon  motion  to  vacate  default 
and  Judgment  is  such  a  bill  of  exceptions  aa 
is  so  contemplated.  However,  in  determin- 
ing  this  question  It  Is  necessary  to  consider 
the  whole  of  section  7112.  It  is  to  be  noted 
that  in  the  latter  part  of  the  section  It  la 
provided  that — 

"Any  bill  of  exceptions  settled  as  provided 
for  in  section  6787  (1144)  or  in  section  6788 
(1155),  or  osed  on  the  motion  of  a  new  trial, 
may  be  used  on  appeal  from  a  final  Judgment 
equally  as  upon  appeal  from  the  order  granting 
or  refasing  a  new  triaL" 

It  must  be  remembered  that  the  Judgmoit 
roll  must  be  made  up  Immediately  upon  tba 
entry  of  the  Judgment  and  It  therefore  can 
contain  only  such  bills  of  exceptiona  aa 
were  on  file  at  the  time  of  the  entry  of  the 
Judgment  Section  678S  provides  that  biUa 
of  exceptions  may  be  settled  after  Judgment, 
covering  matters  occurring  upon  the  trial. 
Such  bills  of  exceptions,  not  being  filed  at 
the  time  of  the  entry  of  the  Judgment  can- 
not be  deemed  a  part  of  tbe  Judgment  ndl; 
but;  Inasmndt  aa  th«y  contain  excepticna  tm 
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the  pioeeedlngs  bsfon  the  entry  of  Judg- 
ment, they  are  material  in  conaiderlng  any 
Kffpeal  tiom  the  -  jndgmoit  Beading  tbe 
Kctl<»i  7112  iB  tti  entlretT.  it  Is  our  optnlcm 
that  it  was  the  intention  of  the  Leslslattne 
in  providing  for  judgment  roll  and  bill  of 
exceptloas*  to  Include  only  snch  bUl  ex- 
ceptions  as  was  settled  under  either  section 
6787  or  6788.  As  tbe  blU  of  exceptions  in 
question  was  not  settled  nndor  either  sec- 
tion, nor  used  on  a  motion  for  new  trial.  It 
cannot  be  used  on  appeal  from  tbe  Judgment 
Appellants  bare  also  cited  in  support  of 
their  contentions  the  case  of  Foley  t.  F(Aey, 
120  Cal.  33,  B2  Pac.  m,  66  U  B.  A.  147.  but 
the  cited  case  Is  not  applicable.  In  that  case 
the  motion  to  set  aside  default  was  made  be- 
fore Judgment,  and  under  the  statutes  of 
CaUfomia  no  appeal  could  be  taken  fr<Mn 
the  order  overruling  such  motion.  In  this 
case,  however,  the  motion  was  made  after 
Jnd^ent  and  tbe  order  dmylng  the  motion 
is  an  appealable  order.  Rev.  Codes,  |  7098. 
If  this  court  should  consider  a  bill  of  ex- 
ertions made  on  motion  to  set  aside  judg- 
ment and  deftult  on  an  appeal  from  the 
Judgment,  then  such  action  would  to  a  great 
extent  nullify  the  provlslonB  of  the  statute 
prorldiDg  for  appeal  from  orders  made  aft- 
er Judgment  As  appellants  had  a  dear 
rigjit  of  appeal  from  the  order  denying  their 
motloo  to  set  aside  default  and  Judgment,  It 
woQld  be  improper  for  this  court  to  con- 
alder  the  matters  shown  upon  such  motion 
.when  no  appeal  had  been  taken  from  the 
<ffder. 

We  are  reluctant  to  refuse  to  consider  mat- 
ters which  appellants  have  attempted  to 
bring  before  this  court  In  a  bona  flde  effort 
to  present  alleged  errors  for  review,  but  it 
is  not  a  question  of  our  disposltlMi  In  the 
matter,  but  a  question  of  the  power  or  lack 
of  power  of  this  court.  Where  tbe  rules  of 
practice  are  dear  and  nnamblguons,  snch  as 
exist  in  regard  to  the  right  of  appeal  from 
an  order  vacating  Judgment  and  default,  we 
do  not  feel  that  this  court  should  step  aside 
from  the  Issues  properly  presented  to  save 
appellants  from  the  results  of  their  action 
in  mistaking  their  remedy.  It  Is  the  coa- 
dnslon  of  the  court  upon  review  of  the 
above-mmtloned  statutory  provlsiims  that, 
on  appeal  from  the  Judgment,  matters  con- 
tained in  the  bill  of  exceptions  cannot  De 
considered. 

We  theretbre  are  compelled  to  rerose  the 
order  heretofore  made,  and  affirm  the  Judg- 
ment 

Afflrmed. 


BRAMTLT,  O.  3^  and 
BOLLOWAT,  JJ.,  concur. 
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(80  UonL  70} 
(No.  4377.) 


(Supreme  Court  of  Montana.  May  16.  1921.) 

I.  Crlaitnal  law  «3)852(3)  —  Rata  as  te  safl- 
eleaiiy  af  eireaastaatlai  evldeaee  atatad. 

Where  a  conviction  la  sought  upon  drcuiB- 
Btantial  evidence,  the  criminatory  drcuniBtancea 
proved  mast  be  consistent  with  eacb  other  and 
point  BO  clearly  to  the  guilt  of  the  aeensed  as 
to  be  inconsistent  with  any  other  rational  hy* 
potbeds. 

3.  Lareeay  ^b65— EYMoaae  li»HflM«rt  te  sas- 
talB  oeavietloB  far  eattia  theft 
In  a  prosecution  for  larceny  of  a  eal^  evi' 
dence  held  inanffldent  to  sustain  con^ction. 

Commissioners*  Opinion. 
Appeal  from  Eleventh  Judidal  EHstrict 
Court,  Flathead  Oounty;  T.  A.  Thompaon, 
Judge. 

Harvey  Schrack  and  George  Rogers  were 
convicted  of  larceny,  and  from  Judgmoit  ct 
conviction,  and  from  orders  denying  motI<HDS 
in  arrest  of  Judgment  and  for  a  new  trial. 
defMkdants  appeal.  Judgmoit  and  oeAen  re-' 
versed,  and  cause  remanded,  with  directions 
to  dtemiss  information. 

Logan  ft  Child,  of  Kail  spell,  for  appellants. 
S.  C.  Ford  and  Wellington  D.  Fai^ii, 
Attya.  Gen.,  for  tbe  Stata 


BPENCEB,a  Defendants  were  diarged  In 
tbe  district  court  of  Flathead  county  with 
tbe  larceny  of  one  steer  calf,  the  property  of 
A.  M.  Moore.  Trial  was  had  and  defendants 
convicted.  Motions  in'  arrest  of  judgmoit 
and  for  a  new  trial  were  denied.  Defendants 
appeal  tram  the  adverse  order  In  each  in- 
stance and  from  the  Judgment. 

It  appears  from  the  evidence  that  about 
June  29,  1917,  the  defendants  went  through 
Niarada  in  Elathead  county,  traveling  north 
through  tbe  little  Bitter  Root  Canyon,  upon 
a  fishing  excursion.  They  were  seen  gcAug 
and  returning.  Over  a  considerable  portion 
of  the  territory  lying  between  Niarada  and 
Marlon,  throu^  which  deftedants  travded, 
and  particularly  near  what  Is  known  as 
Lang's  Hill,  many  head  of  cattle  grazed, 
nearly  all  of  which  belonged  to  A.  M.  Moore. 
On  July  8. 19I7.  Charles  Carlson  was  driving 
a  herd  of  Moore's  cattle  toward  tbe  home 
ranch  situated  about  six  or  seven  miles  soutti 
of  Marlon,  when  he  discovered,  a  few  roda 
from  the  road,  the  hide  and  part  of  the  en- 
trails of  a  calf  recently  butchered.  The  hide 
still  had  portions  of  all  four  legs  and  "conald-. 
erable  bone"  attached,  but  the  head  missing 
and  a  hole  In  the  side,  apparently  from  re> 
moval  of  the  brand.  The  age  of  the  calf  was 
less  than  a  year— what  is  called  a  "abort 


yearling."    This  hide  was  taken  to  A.  M. 
GALEN,.  J.,  deeming  himself  dlsquallfled.  I  Moore's  and  turned  over  to  the  deputy  sher- 
takes  no  part  in  this  dedsion.  )  Iff,  who   retained  possession  until  trial. 
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Moore  identified  the  hide  as  ^t  of  one  of 
bis  calves.  On  July  Sd,  the  condition  of  the 
bide  indicated  that  tbe  aninttil  had.  been  re- 
cently killed.  On  July  8th.  the  deiraty  aherlfl 
of  Flathead  county,  armed  with  a  search 
warrant,  went  to  defendant  Sdirack's  place 
"lookingr  for  veal."  He  found  In  a  In 
(he  rootbonse  8<Hne  "real"  and  removed  and 
took  with  him  a  portion— "what  I  figured  a 
piece  of  the  left  sbonlder."  Upoi  the  trial 
this  idece  ot  the  shoulder  and  the  hide  were 
exlilblts  in  the  case.  On  July  8th,  when  de- 
fendant Schrack's  place  was  searched,  con- 
versation was  had  between  defendant  and 
wife  and  the  deputy  sheriff  as  to  the  owner- 
ship of  the  veal  found  in  the  rootbonse  and 
the  circumstances  under  which  it  was  killed, 
as  well  as  the  disposition  made  of  the  bide 
and  part  of  tbe  meat.  Other  conversations 
with  defendant  Schrack  deTeI<q7ed  Inconsist- 
ent statem^ts  about  the  same  subject-mat- 
ter, but  In  none  of  bis  conversations,  either 
with  the  deputy  sheriff  or  others,  was  the  lar^ 
ceny  of  the  animal  in  questlcm  discussed,  ex- 
c^t  to  the  eztoit  that  defendant  denied  ktil- 
Ing  any  calves  or  cattle  upon  bis  trip  up  and 
return  from  the  Bitter  Root  Oanyon.  Upon 
the  trial,  witness  Martin,  d^uty  sheriff,  pro- 
duced the  "piece  of  shoulder"  and  "tbe  piece 
with  tbe  hoof  odT  (part  of  the  hide),  and  the 
following  aE^wars  In  the  record : 

"Q.  ^ou  may  show  tiie  jury  which  one  of 
those  pieces  is  tbe  piece  you  got  from  Schrack. 
A.  This  one  (indicating).  I  didn't  saw  it  off. 
Q;  It  was  sawed  off,  all  right  Show  them  tbt 
other  part  of  the  exhibit.  Place  the  two  to- 
gether. (Witness  pots  ttie  two  pieces  to- 
gether.) 

"By  Mr.  McDonald:  The  piece  with  the  boot 
on,  is  the  one  piece.  The  other  piece,  tbe  piece 
he  got  at  SchraokV 

There  Is.no  testimony  to  show  whether  tbe 

two  pieces  fit  or  not 

The  evidence  discloses  further  Uiat  about 
July  6  or  7,  1917,  tn  a  conversation  between 
witness  Joe  Sbllts  and  defendant  Schrack, 
tbe  defendant  made  tbe  following  statement : 

"This  time  they  got  me  for  kiUiog  a  steer 
instead  of  a  deer,  and  I  will  leave  it  go  at  that, 
and  it  will  only  cost  me  940.'* 

And  the  day  previous  to  the  trial  defrad- 
ant  Schrack  said  to  the  same  witness: 

"WeU.  all  I  told  yon,  that  they  had  me  for 
killing  a  ateer  instead  of  a  deer." 

Tbe  foregoing  ^Itome  views  the  evidence 
In  tbe  light  m<wt,  unfavorable  to  the  def aid- 
ant Schrack. 

Defendant  Rogers  accompanied  Schrack  on 
the  trip  to  tbe  Bitter  Root  and  return.  In 
addition  to  this  fact,  witness  Martin  t^tlfied 
that  defendant  Schrack  told  him  they  used 
Schrack's  team  and  Rogers*  wagon,  from 
which  we  <»nclude  there  Is  no  evidence  to 


Justify  a  8nsidcl(ni  of  Ids  gnllt,  mndi  less  bis 

ccmvlctlon. 

[1]  The  state  soagbt  and  secured  ccnvli^ 
tton  entirely  upon  circumstantial  evidence. 
Tbe  approved  rule  In  such  cases  Is  Uiat-^ 

"Where  a  convictioQ  la  soaght  upon  drcum- 
stantial  evidence,  the  criminatory  drcnmstances 
proved  mnat  be  consistent  with  each  other,  and 
point  so  clearly  to  the  guilt  of  the  accused  as 
to  be  inconsisteDt  with  any  other  rational  hy- 
pothesis." State  V.  Slothower  et  al.,  IS6  Mont. 
230.  1S2  Pac.  270;  Stat*  v.  Woods.  S4  Mont 
193, 169Paa89. 

[t]  Having  In  mind  this  rule,  together  with 
the  further  deelaratloq  so  long  recc^cnised  by 
this  court  that  *'mere  susplcl<nu  or  proba- 
bllltlee,  however  strw^,  are  not  snffldeDt 
basis  for  a  otmvlctlai"  (State  v.  Browor,  65 
Mont.  849.  177  Pbc  241;  State  V.  Selfl,  64 
Mont.  165,  168  Pac.  524;  State  UcOartby, 
36  Mont  226.  92  Pac.  621),  we  conidude  that 
the  testimony  supports  nothing  more  than 
the  merest  suspicion  of  defradant  Schrack's 
guilt,  and  warrants  less  as  to  defendant  Bog- 
ers.  Removing  from  the  record  the  evidence 
of  the  d^ni7  sheriff,  who  produced  "tbe  part 
of  tbe  shouldOT"  and  "tbe  part  of  ttie  bide 
with  ttie  hoof  fflu't  tbe  trial  is  void  of  errai 
suspicion  against  Schrack. 

In  view  of  the  forcing,  we  think  condd- 
eratlon  of  other  assignments  unnecessary  and 
deem  tbe  evld^ce  Insnffldoit  to  justify  a 
conviction,  and  recommend  that  the  judgment 
and  oriffr  appealed  from  be  reversed  and  the 
cause  remanded,  with  dlrectiws  to  the  court 
below  to  dismiss  the  information. 

PER  CURIAM.  For  tbe  reasons  glvoi  in 
the  foregoing  opinion,  It  Is' ordered  that  the 
judgment  and  order  of  the  lower  court  be  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  dismiss  the  Infonnatlon. 

(60  Mont.  17) 

ZANOS  V.  GREAT  NORTHERN  RY.  CO. 
(No.  4356.) 

(Supreme  Court  of  Montana.  May  9,  1921.) 

I.  Trial  «s»3IV-''aBotlent  verdict"  aot  aa»- 
talned. 

Verdict  reached  by  adding  amounts  voted  by 
the  jurors  and  dividing  by  12,  cannot  be  sus- 
tained, being  a  quotient  verdict 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Quotient 
Verdict.] 

Z  Trial  «:»256(i)  —  One  desirlag  faller  ■■- 
structlon  should  request  It 

Oenerally,  an  instruction  whit^  in  appro* 
priate  language  calls  the  jury's  attention  to  the 
subject-matter  to  be  considered,  and  wtaidi  fair- 
ly states  and  presents  the  questions  to  be  de- 
tennined,  is  sufficient  under  Bev.  Codes.  {  67^ 
and  a  party  who  desires  a  more  specific  instmc- 
tioo  must  tender  one  or  tender  a  modification 
of  the  one  given. 
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S.  Trial  ^236(13)  —  Instnictloa  on  Impalr- 
■Mt  of  eariiag  powor  held  sHffloieat  fn  ah- 
MBoe  of  tooder  of  more  tpeolfle  inttruotlon. 

In  a  personal  injary  action,  initrnctiob  that, 
Tt  70a  find  from  the  evidence  that  his  capacity 
to  earn  money  in  the  tutnre  is  certain  to  b»  im- 
paired by  reason  of  his  injuries,  if  any,  yon 
should  compensate  him  for  sudi  impairment," 
held  sufficient,  under  Bev.  Code.  §  6008,  in  ab- 
sence of  the  tender  of  a  more  spedfic  instruc- 
tion. 

4.  DanasM  ^158(1)  —  Evidenoa  of  niptara 
held  warraatsd  by  pleadings. 

The  allegation  that  both  cars  passed  over 
plaintiff,  "striking  and  injuring  the  plaintiff's 
back  all  the  way  up  near  the  spinal  column, 
and  therein  msirtifag  thet  plaintiff's  chest  down 
against  the  rail  so  that  tibey  broke  plaintiff's 
bottom  ribs  on  the  right  side,  and  mangling  and 
inJnriDg  said  plaintiff's  stomadi  and  back  and 
Uver.  and  masliing  plaintiff's  knee  against  the 
rail,  and  otherwise  injuring  the  body  of  this 
plaintiff,"  kali  to  warrant  evidence  of  a  rnp- 
tare  as  a  part  of  the  injnriea  aostained. 

Anpeal  from  District  Court,  SUver  Bow 
County:  J.  J.  Lyncli,  Judge. 

▲ctlcHi  by  Socrates  Zanoa  against  the 
Gteat  Nortbern  Ballway  Company.  From 
Judgment  for  plaintiff,  and  from  an  order 
denying  motioa  for  new  trial,  defendant  ap- 
peals. Jodgmeut  and  order  reversed,  and 
cause  remanded. 

EL  G.  Hopkins,  of  Butte,  and  I.  Parker 
Teazey,  Jr.,  of  Great  Falls,  for  appellant 
H.  8.  Maury,  of  Butte,  for  respondent. 

POORMAN,  O.  C.  This  Is  an  appeal  by 
defendant  from  an  order  overruling  its  mo- 
tion for  a  new  trial,  and  also  from  a  Judg- 
ment entered  against  it  on  a  verdict  for 
plaintlfT,  in  an  action  for  damages  resulting 
from  personal  Injuries  alleged  to  hafe  been 
sustained  by  plalntUT,  then  an  employ^  of 
defendant  company,  and  caused  by  the  al- 
ibied negligence  of  other  employes  of  de- 
fendant 

So  far  as  material  to  tbe  questions  bere 
considered,  tbe  facts  allied  are  to  tbe  ef- 
fect tbat  tbe  plaintiff  and  otber  canirioyes 
of  defendant  were  going  to  tbelr  trork  upon 
a  roadbed  of  defendant  company  ap<m  a 
band  car,  provided  for  that  purpose  by  the 
defendant,  when  tbey  were  overtaken  by  a 
gasoline  car  onder  tbe  control,  mauM^ent 
and  operation  of  the  section  toretn&n,  ocm* 
Teyfng  otber  employte  engaged  In  tbe  same 
kind  of  work,  to  tbe  place  of  labor.  It  Is 
alleged  that  tbe  gaatdlne  car  violently  ciAid- 
cd  witb  tbe  band  car;  Hiat  plain tlflC  .was 
thrown  off  across  the  rails,  both  cars  pass- 
ing over  blm,  'Striking  and  injuring  the 
plaintiff's  back  all  ttte  way  up  near  tbe  spi- 
nal caimoDf  and  thmby  masbing  the  plain- 
tiff's chest  down  against  tbe  rail,  so  that 
tbey  broke  K^ntUTs  botttnn  ribs  on  tbe 


right  tiAe,  and  mangling  and  Injuring  said 
platntUh'  stomach  and  bac^  and  liver,  and 
mashing  plain tUTs  knee  against  the  rail  and 
otberwlse  Injuring  tbe  body  of  this  plain- 
tiff," and  it  Is  alleged  tbat  all  tbis  was  caus- 
ed by  tbe  negligence  of  tbe  defendant  and 
Ite  servant 

The  Bpectilcatim  of  errors  contains  the 
assignment  that  "the  verdict  returned  was 
a  quotient  verdict"  In  support  of  Its  nio< 
tlm  tor  a  new  trial,  the  appellant  filed  in 
tbe  district  court  tbe  affidavits  of  six  of  the 
Jurors  as  to  the  method  pursued  In  reaching 
tbe  verdict  Their  affidavits  are  lengthy,  are 
substantially  the  same  In  form,  and  do  not 
vary  materially  In  substance.  The  Juror  J. 
J.  Connolly,  in  his  affidavit  states  that  aft- 
er the  case  was  submitted  to  the  Jury,  he 
was  selected  as  the  foreman  thereof;  that 
the  Jury  first  determined  by  a  rote  that  a 
verdict  for  damages  In  some  amount  should 
be  returned  for  the  plaintiff.  Juror  William 
Molthen  then  suggested  that.  In  arriving  at 
the  amount  of  the  verdict  each  of  the  Jurors 
should  vote  tbe  amount  of  damages  which 
he  thought  plaintiff  entitled  to;  that  a  clerk 
be  appointed  to  take  down  the  amounts  so 
voted  by  tbe  12'  Jurors,  and  that  the  sums 
so  voted  should  by  tbe  clerk  be  added  to- 
gether, and  the  total  divided  by  12,  and  tbe 
quotient  so  obtained  should  be  written  into 
the  form  of  tbe  verdict  by  the  plaintUF,  and 
that  the  same  should  be  returned  into  courts 
as  the  verdict  of  the  Jury  in  the  case.  This 
arrangement  was  agreed  to  by  all  of  tbe  Ju- 
rors, and  Molthen  was  selected  as  the  clerk. 
The  amounts  were  then  written  by  the  sev- 
eral Jurors,  the  derk  added  the  same,  and 
reached  tbe  total  sum  of  $42,000.  This  sum 
was  divided  by  12,  and  the  quotient  $3,500, 
was  then  written  In  the  form  of  the  verdict 
which  was  signed  by  tbe  foreman,  and  the 
same  was  returned  as  the  verdict  of  the 
Jury;  tbat  no  other  proceedings  were  bad 
or  vote  taken  on  the  part  of  the  Jury  In  the 
adoption  of  this  verdict,  and  that  tbe  affiant 
voted  for  a  much  smaller  sum  than  he  be- 
lieved tbe  plaintiff  «ititled  to,  for  the  rea- 
Boa  that  he  believed  tbe  other  Jurors  would 
vote  for  very  big^  amounts,  and  be  desired 
to  keep  the  amount  to  be  arrived  at  as  low 
as  poeslble. 

Jurors  WllUam  J.  Day.  William  Mi^tboi, 
Carl  Sternberg,  ^Qiomas  McFaddoi,  and  Ja- 
cob Bako'  made  similar  affidavits.  Subse- 
quently the  Juror  WlUlam  Molthen  made  and 
filed  another  affidavit  In  wbidi  It  Is  stated 
that  after  the  sum  total  of  the  amounts 
voted  by  tbe  Jurors  was  divided  by  12,  the 
quotient  was  not  $8,500,  "but  a  larger 
amount  .which  affiant  does  not  r^ember, 
and  thereupon,  and  after  sudi  quotlait  was 
obtained,  the  said  Jurors  refused  to  accept 
the  same  as  their  verdict  as  being  an 
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amount  too  high  in  proportion  to  the  dam- 
ages sustained  by  plaintiff,  and  that  all  ot 
the  jurors  then  and  there  agreed  not  to 
abide  by  such  result,  and  did  not  abide  by 
such  result,  but  they  and  each  of  them 
agreed  that  the  sum  of  $3,500  would  he  a 
proper  and  sufficient  verdict,  and  after  said 
verdict  was  agreed  upon  as  afOTesaid,  J.  J. 
Connolly,  foronan  of  the  Jury,  wrote  in  the 
form  of  verdict  for  the  plaintiff  the  sum  of 
13,500,  which  said  verdict  was  duly  returned 
Into  the  court.".  Affiant  further  states  that 
the  verdict  was  arrived  at  in  the  manner 
stated  In  this  snbeequ^t  affidavit,  and  not 
otherwise. 

Ttiia  sabsequmt  affidavit  does  not  deny 
that  the  agreement  was  made,  as  stated  in 
the  former  affidavits,  nor  does  it  deny  tnat 
the  sum  total  was  $42,000,  but  denies  that 
the  quotient  obtained  was  $3,600.  If  the 
sum  total  .was  $42,000,  and  the  divisor  was 
12,  and  the  quotient  arrived  at  was  any  oth- 
er sum  than  $3,500,  the  error  .was  in  the 
division.  But  ev^  if  his  subsequent  affl- 
davlt  bad  beoi  craitradlctory  In  all  reqvects 
of  the  former  affidavits,  It  would  still  re- 
main as  Ave  against  ooe  and  the  other  af- 
fiants, and  also  this  affiant  Molthen  stated 
that  in  th^  votes  they  had  named  a  sum 
smaller  than  they  believed  plaintifl  oititled 
to.  In  other  words,  that  they  were  acting 
undor  tiie  Influence  ot  the  preagreement 
and  prearrangement  at  the  time  they  voted 
cm  the  amount 

[1]  That  this  Is  what  Is  called  a  "quotient 
verdict"  is  clearly  sustained  by  the  facts 
presented,  and  that  it  cannot  be  sustained  is 
also  apparent.  Comment  is  unnecessary; 
the  whole  proposition  Is  thoroughly  discuss- 
ed and  clearly  analyzed  by  the  former  de- 
ciMons  of  this  court  and  by  other  courts. 
Oordim  t.  Trevarthan,  13  Mont  387,  34  Pac. 
ISB,  40  Am.  St  Bep.  452;  O.  N.  By.  Co.  v. 
Boijamln,  61  Hont  167,  149  Pac.  96s ; 
Wri^t  T.  Unlcm  Pac.  By.  Co.,  22  Utah,  33S, 
62  Pac.  317;  International  Agrt.  Corp.  v. 
Abercrombie.  184  Ala.  244,  68  South.  549,  49 
L.  R.  A.  (N.  S.)  416;  Tel.  Ifldland  By.  Co. 
V.  Atherton  (Tel.  Civ.  Ak>.)  123  S.  W.  704; 
Whisenant  v.  Schawe  (Tei.  Civ.  App.)  141 
S.  W.  146;  Ottawa  v.  GlUUand,  63  Kan.  165, 
65  Pac.  252,  88  Am.  St.  Rep.  232;  Barring- 
ton  V.  Rutte,  Anaconda  &  Pac.  Ry.  Co.,  36 
Mont  478,  93  Pac.  640,  may  also  be  refer- 
red to. 

At  the  trial,  the  platntift  tendered  an  in- 
struction defining  "negligence."  The  court 
modified  the  Instruction  and  gave  It  as  so 
modified.  The  definition  of  "negligence"  here- 
totore  approved  by  this  court  Is : 

"Negligence  Is  the  failure  to  do  what  a  rea- 
sonable and  prudent  person  would  ordinarily 
have  done  under  the  circumstances  of  the  ritaa- 
tion,  or  AfAng  what  such  a  person  under  the 
•sistlDg  drewnBtances  would  not  have  done." 


BBPOBTEB  (if<mt-- 

Birsch  T.  OtisW  Klee.  Oo^,  86  Ifdnt  074  9S 

Pac.  940. 

Nether  tbe  Instractloo  <^ered  nor  the 
one  tfven  cmuplles  strictly  with  this  ddbii- 
ti<^  Tlie  nBoMd  instruction  contains  both 
the  wwds  '^irera«e^  and  "ordlnaniy."  Ttto 
instmctiott  given  contains  neither  of  fliese 
terms.  Hbe  definition  adosfted  by  the  court 
contains  the  word  ''ordinarily,"  but  not  the 
.word  "average,'*  bvt  the  instracUfn  of  the 
conrt  given  as  "S-A"  is  substantially  onreet. 
Substance  cannot  he  sacrtflced  to  undue 
nicety  in  phraseology  and  too  great  eiittcal 
exactness  In  the  use  of  words. 

[2,  S]  Appellant  lOso  objects  to  oourlfs  In* 
BtrucUon  No.  3,  and  very  strong y  omtends 
tliat  tite  instructUm  is  emmeoos  In  several 
particulars.  It  may  be  stated  as  a  graeral 
rule  t^t  where  an  Instruction,  In  appropri- 
ate language,  caUs  the  attention  of  the  jury 
to  the  subjec^matter  to  be  considered,  and 
fairly  states  and  presents  the  questlcms  to 
be  determined,  It  Is  sufficient  Section  0746, 
B.  C  does  not  require  more  than  this  of 
the  court's  own  motion.  If,  In  such  a  caae. 
a  more  specific  instruction  than  that  given 
is  desired  by  a  party,  it  is  his  duty  to  teaider 
<me,  or  to  tender  a  modification  of  the  one 
given.  It  is  not  sufficient  merely  to  demand 
that  the  court  do  It  This  Instruction  meets 
with  these  requirements,  and  no  other  was 
oCFered.  So  far  as  the  trial  of  this  case 
was  concerned,  this  instruction  was  not  tf- 
roneous.  However,  if  an  Instruction,  correct 
in  other  matters  and  more  complete  In  the 
particulars  here  referred  to,  had  been  ten- 
dered. It  would  have  been  the  duty  of  ttie 
court  to  give  It  The  instructlai  contains 
this  statement: 

"If  yon  find  fh>m  the  evidence  that  Us  ee- 
pacity  to  earn  money  in  the  future  Is  certain  to 
be  impaired  by  reason  of  hia  injuries,  if  any, 
you  should  compensate  him  for  snt^  impair- 
ment" 

This  statement  Is  authorized  by  section 
6068,  R.  C^  but  In  the  Instruction  no  rule 
or  guide  or  suggestion  was  made  to  the  jury 
as  to  how  It  was  to  comply  with  this  re* 
qnirement  This  matter  was  cmce  before 
this  court,  and  has  been  quite  recently  thor- 
oughly discussed,  analyzed,  and  determined 
by  other  courts,  and  we  go  no  farther  here 
than  to  call  attention  to  those  decisicma. 
Bourke  v.  Butte  Elec.  &  Power  Co.,  S3  Mont 
267,  289,  83  Pac.  470;  Chesapeake  &  Ohio 
Ry.  Co.  V.  Kelly,  241  U.  S.  486,  36  Sup.  Ot 
630,  60  L.  Ed.  1117,  U  R.  A.  1917P,  367; 
Kinney  v.  Folberts,  84  Mich.  616,  48  N.  W. 
283;  s.  a,  78  Mich.  687,  44  N.  W.  162;  Secord 
V.  Schroeder  Lbr.  Co.,  160  Wis.  1,  150  N.  W. 
971. 

[4]  At  the  trial  the  plaintiff  was  permltr 
ted  to  Introduce  evidence  relative  to  a  rap- 
ture, as  a  part  of  the  injuries  sustained  by 
him.  TbB  defendant  at  that  time  cootoidea 
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Oat  the  evidence  wag  Improper  because  this 
particular  Injury  waa  not  within  the  plead- 
ings. Thla  question  jbmj  arise  on  a  new 
trial  of  this  cause.  No  objection  was  made 
to  the  comi^alDt  on  the  ground  that  It  was 
not  safflclently  specific.  We  believe  that 
the  auctions  of  the  ctnnplalnt  are  broad 
enooiih  to  admit  tills  erldmcew  Jenkins  t. 
Northern  Pftc.  By.  Co.,  44  Mont  804,  119 
Pac  794. 

Because  ol  the  er^r  cpmmltted  by  the 
Jury  In  the  method  of  arrlTing  at  the  ver^ 
diet,  we  reccmunend  that  the  Judsmeot  of  the 
district  court,  and  also  the  order  OTarmllnc 
appellant  motion  tor  a  new  trial,  be  re- 
Teraed,  and  the  cause  remanded  for  a  new 
trial. 

PER  CURIAM.  For  flie  reasons  ffivm  In 
the  foregoing  ofdnUm,  the  judgment  and  or- 
der oventiling  tba  motion  for  a  new  trial 
are  reversed,  and  the  cause  remanded  for  a 
new  trial. 


<6i)  Mout.  66) 

CASEY  V.  NORTHERN  PAC.  BY.  CO. 
(No.  4327.) 

(Supreme  CTourt  of  Montana.  May  10,  1921.) 

1.  Master  and  servant  «s>278(  18)  —  Evidence 
held  Intiifflolflnt  to  sustain  ventiet  for  loosmo- 
tive  engineer  injured  In  oolllslen. 

In  an  action  for  injuries  to  an  enfineer  who 
jumped  from  his  engine  just  before  It  collided 
with  a  train  ahead  of  him,  plaintUTB  testimony, 
whi(A  contradicted  itself  as  to  essential  details, 
.and  which  was  contradicted  by  his  own  witness 
and  by  the  harmonious  testimony  of  the  other 
employees  offered  by  defendant,  held  insuffi- 
cient to  sustain  the  verdict  for  plaintiff,  not- 
withstanding the  refusal  of  tiie  trial  court  to 
set  aride  the  verdict. 

2.  Evideaes  ^=»58&— Jniy  oanaot  disregard  uo- 
Inpeadied  testimony  supported  by  all  oinnin- 
stanees  In  the  ease. 

Juries  may  not  arbitrarily  and  capriciously 
disregard  the  testimony  of  witnesses  which  is 
unimpeached  In  any  of  the  usual  modes  known 
to  the  law  and  Is  supported  by  all  the  drcvm- 
•tances  in  the  ease. 

S.  Appeal  and  error  «=s»l005(3)  —  Conflloting 
evidence  which  sMstains  verdict  innst  be  snb- 
stantial. 

To  make  applicable  tlie  general  rule  that 
an  order  denying  a  new  trial  on  the  ground  of 
inauffidency  of  the  evidence  to  sustain  the  ver- 
dict will  not  be  reversed  where  the  evidence  li 
conflicting  and  there  is  some  evidence  to  sup- 
port the  verdict,  the  conflict  must  be  real,  and 
tbe  supporting  evidence  substantial. 

4.  New  trial  «s>60  — Jury's  determination  of 
eredlbillty  of  witnesses  is  not  oosdsslve. 

While  it  is  primarily  the  province  of  the 
jury  to  pass  upon  the  credibility  of  the  witneu- 
es  and  the  weight  to  be  given  their  testimony. 


the  determination  of  tiie  jury  Is  not  eondasive, 
since  Insufficiency  of  the  evidence  Is  a  statu- 
tory ground  for  a  motion  for  a  new  trial,  and  In 
passing  on  the  motion  It  is  the  doty  of  the 
trial  court  to  weigh  the  evidence  to  determine 
its  sufficiency,  and,  If  a  new  trial  Is  denied,  the 
appellate  court  must  then  deteraine  whether 
there  la  substantial  eridence  to  warrant  the 
verdict,  and  It  wUl  not  abdicate  its  authority  In 
favor  of  the  jury's  findings. 

S.  Appeal  aid  error  ^1009(2}  —  Verdict  up- 
held by  trial  oonrt  shenld  be  set  aside  where 
sBstalnlBi  evidence  ocnfllcta  with  physleal 
facta.' 

The  advantageous  position  occupied  by  tiie 
jury  and  the  lower  court  in  *weighing  the  testi- 
mony of  witnesses  who  appear  before  them  does 
not  prevent  a  reversal  of  the  order  denying  a 
new  trial  on  the  ground  of  insufficiency  of  the 
eridence,  where  the  testimony  supporting  the 
verdict  Is  highly  Improbable  or  incredible  or 
is  inherently  ImpossiUe  in  view  of  the  physical 
facta. 

e.  Evldenee  ^s>68&— Inprobnblllty  of  testlme- 
ny  otherwise  aninpeaohed  siay  Justify  disre- 
garding It 

Though  a  witness  is  not  discredited  by  di- 
rect evidence  impeaching  him  or  contradicting 
his  statements,  the  inherent  improbability  of 
his  tes^osy  may  deny  it  all  daims  to  respect 

7.  Appeal  and  error  «=s>989  —  Plaintiff's  oue 
may  be  Judgsd  by  portion  of  his  oosfHoting 
ts^tlmoDy  least  favorable  to  him. 

In  determining  whether  plaintUPs  testimony 
is  sufficient  to  support  a  verdict  in  his  favor, 
it  Is  not  unfair'  to  plaintiff  to  judge  his  case 
by  tliat  portion  of  his  self-contradictory  tea- 
Umauf  wbidb  la  least  favorable  to  him. 

8.  Evidence  <S:s>574  —  Verdict  based  en  esU- 
mates  of  dlstanees  oonflieting  with  expert 
measurements  cannot  be  sustained. 

A  ver^ct  based  on  estimates  of  distances 
given  by  plaintiff  in  bis  teaticnony,  especially 
if  audi  estimates  demonstrated  he  was  without 
capacity  for  judging  distances,  cannot  be  sus- 
tained where  estimates  were  contrary  to  meas- 
urements made  by  a  civil  engineer. 

Appeal  from  District  Court,  OaUatln  Oouo- 
tr:  BoL  B.  lAw,  jodga 

Actl<m  by  William  B.  Casey  against  the 
Northern  Fadflc  Railway  Company.  Judg- 
ment Cor  plalntur,  and  d^oidant  appeals 
fnmi  the  judgment  and  from  the  ordw  deny- 
ing its  motion  for  new  trial.  Reversed*  with 
directions  to  diamlas  tiie  cmnplalnt 

Gonn,  Rasch  &  Hall,  of  H^na,  and  W.  iS. 
Hartman,  of  Bonman,  tor  appelant. 
MlUer,  O'Connor  ft  MlUer,  of  Uvlngaton, 

for  respondent 

HOLLOWAY,  J.  On  the  evening  of  Mardh 
1,  1917,  Northern  Padflc  freight  train  No. 
1713,  west  bound,  left  Winston  at  8:03  for 
■East  Helena,  followed  immediately  by  en- 
gine No.  1288,  which  had  assisted  the  train 
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from  Townsaid  to  Winston,  and  at  the  latter 
place  had  been  cut  ott.  The  distance  from 
Winston  to  Baert  Hel^a  Is  15.9  miles,  but  on 
account  of  train  troubles  No.  1713  did  not 
reach  the  East  Helena  yard  limits  until  8:E^. 
The  train  was  required  to  take  the  siding 
and  moved  to  and  a  few  feet  past  the  switch 
before  It  came  to  a  stop.  There  were  some 
64  cars  in  the  train,  and  the  caboose  stood  a 
short  distance  east  of  the  yard  limit  board. 
Engine  1288  stopped  from  45  to  50  feet  east 
of  the  caboose.  Twenty-six  minutes  after 
train  1713  left  Winston,  another  west-bound 
freight  No.  1746,  also  left  Whiston  for  East 
Helena,  with  a  load  of  1,550  tons  (28  loaded 
cars  and  six  empties),  and  somewhere  near 
9  o'clock  ran  Into  en^ne  1288,  forcing  It  for- 
ward Into  the  rear  of  train  1713.  Just  be- 
fore the  collision,  William  B.  Oasey,  the  en- 
gineer In  control  of  train  1746,  jumped  from 
his  locomotive,  fell,  and  sustained  Injuries. 
He  brought  this' action  to  recover  damages, 
and  charged  the  railway  company  with  negli- 
gence In  failing  to  give  timely  warning  that 
train  1713  was  standing  upon  the  main  line 
track  and  exteadlng  eastward  of  the  yard 
limit  board. 

The  answer  denies  any  negligence  on  the 
part  of  the  company,  or  Its  agents  and  serv- 
ants In  charge  of  train  1713,  and  alleges  neg- 
ligence on  the  part  of  the  plalnticr  in  ap- 
proaching the  yard  limit  board  at  an  exces- 
sive rate  of  speed.  The  trial  resulted '  in  a 
verdict  In  favor  of  plalntisr,  and  from  the 
judgment  entered  thereon  and  from  an  order 
d«iying  a  new  trial  defendant  appealed. 

Of  the  several  assignments  of  error  but  one 
requires  consideration.  Is  the  evidence  suffl- 
<dent  to  sustain  the  verdict? 

It  is  established  by  the  evidence  without 
controversy  that  It  was  the  duty  of  the  rear 
brakeman  on  train  1713  to  exerdse  reason- 
able care  to  give  full  protection  to  train  1746 
by  warning  signals;  that  he  did  warn  It  with 
his  lighted  lantern  and  a  lighted  fusee,  and 
ttiat  the  signals  were  seen  by  the  plaintiff 
before  the  collision  occurred;  that  it  was 
the  duty  of  plaintiff  to  approach  the  yard 
limits  with  train  1746  under  such  control  that 
he  could  Btap  it  necessary;  and  that  plaintiff 
knew  that  he  was  required  to  take  the  East 
Heloia  siding  to  permit  train  222  to  pass 
upon  t2ie  main  line  track. 

It  la  conceded  that  a  considerable  distance 
east  of  the  yard  limit  board  the  track  runs 
through  a  cut;  that  west  of  the  cut  the 
tr&fA  curves  to  the  south,  then  runs  straight 
for  some  distance,  and  then  curves  dightly  to 
the  north;  and  that  plaintiff  could  not  see 
the  rear  lighto  on  train  1713  or  on  engine 
1288  until  he  reached  the  straight  ta-ack. 

In  order  to  determine  whetho:  the  brake- 
man  was  ne^lgent  In  failing  to  warn  plain- 
tiff at  a  sufficioit  distance  from  engine  1288 
that  the  enrcise  of  ordinary  care  train 
1746  could  have  been  stopped  and  the  collUdon 
avoided.  tb»  ananrer  to  eadi  oC  Oie  Allowing 


inquiries  is  of  primary  Importance:  (a) 
Where  was  the  rear  end  of  train  1713  with 
reference  to  the  yard  limit  board,  and  where 
was  engine  1288  when  the  ccdllidon  occurred  1 
(b)  Where  was  the  brakeman  when  train  1746 
came  Into  view?  (c)  Where  does  the  straight 
track  begin  from  the  east?  (d)  Where  is  tha 
cut  referred  to  In  the  evidence?  (e)  How  far 
was  plalntlET  from  engine  1288  when  the  sig- 
nals were  Qrst  seen?  (f)  At  what  rate  was 
plaintiff  mnning  his  train? 

(a)  In  bis  complaint  plaintiff  alleges  .that 
the  rear  end  of  train  1713  was  75  feet  east 
of  the  yard  limit  board,  and  again  he  alleges 
that  it  was  275  feet  east  of  that  point  Upon 
the  trial  he  testified  that  It  was  6  car  lengths 
east  of  the  yard  limit  board  and  that  the 
cars  average  50  feet  in  length.  He  allesea 
that  the  rear  of  engine  1288  was  350  feet 
east  of  the  board,  and  that  his  train  c<^llded 
with  it  400  feet  east  of  that  board. 

(b)  Plaintiff  testified  that  be  saw  the  light- 
ed fusee  in  the  brakeman's  hand  and  the 
r^r  ll^ts  on  engine  1288  at  the  same  In- 
stant ;  tbat  when  he  first  saw  these  signals 
the  brakeman  was  4  or  5  car  lengths  east  of 
the  rear  of  engine  1288  and  was  going  east. 
Later  he  testified  that  immediately  after  the 
collision  he  met  the  brakeman  4  car  lengths 
east  of  the  front  of  train  1746.  The  undis- 
puted evidence  is  that  the  Impact  drove  the 
caboose  of  train  1713  westward  to  the  yard 
limit  t>08rd  a  distance  of  250  feet  according 
to  plalntifTs  testimony,  so  tlist.  If  the  second 
statement  above  Is  true,  the  brakonan  was 
not  as  far  east  when  the  collision  occurred 
as  he  was  whoi  j^intiff  first  saw  him, 
though  he  was  traveling  eastward  all  the 
time.  At  .an  Investigation  held  at  Livingston 
four  days  after  the  ccdllslon,  at  whidi  the 
train  crews  were  present  and  several  witness- 
es, includii^E  the  plaintiff,  were  examined 
touching  the  cause  ot  and  responslbUl^  £or 
the  collision,  the  plaintiff  then  stated  that  Im- 
medlatdy  after  the  collision  he  met  the 
brakeman  about  the  middle  ot  train  1746. 
and  he  testified  that  the  train  consisted  of 
34  cars.  At  the  same  hivest^tlon  he  testi- 
fied: "I  say  Brakeman  Moorehead  was  not 
over  10  car  lengths  behind  helper"  (engine 
1288). 

(c)  Plaintiff  contented  himself  with  giving 
estimates  of  Uie  distances.  He  did  not  un- 
dertake to  locate  definite  the  point  where 
the  straight  track  commences  from  the  east, 
but  Infermtially  he  fixed  It  at  350  feet  east 
of  the  rear  of  engine  1288,  for  he  testlfled 
that  he  saw  the  signals  when  he  first  came 
upoD  the  straight  track,  and  that  he  was  then 
7  car  lengths  from  engine  1288.  By  actual 
measurements  the  distance  fn»n  the  yard 
limit  board  to  the  point  whne  the  stralg^ 
track  commaices  from  the  east  Is  1,600  feet 
In  round  numbers.  If  the  rear  of  engine  1288 
was  350  feet  east  of  the  yard  limit  board,  aa 
alleged  in  plaintiff's  complaint,  thai  the 
straight  track  actually  commencea  l^iCO  teet 
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mat  of  ai»  retr  ot  engine  1288,  Inttead  «t  850 
fnt,  aB  eBtlmated  by  i^alntlff. 

(d)  Plaintiff  alao  estimated  that  the  rear 
of  engine  1288  was  20  «ar  lengths,  or  1.000 
feet,  west  of  the  cut.  The  measurements  dls- 
doee  that  the  distance  between  the  weet  end 
of  the  cut  and  the  rear  of  engine  1288  Is 
2,826  feet,  assuming  that  engine  1288  waa  sta- 
tioned at  the  point  fixed  b;  plaintiff  in  his 
own  tesUniMiy.  Plaintiff  testified  that  the 
cars  average  SO  feet  In  length,  but  a  check 
ot  bis  own  train  fr<MD  the  whed  report  dl»- 
dosed  that  they  averaged  44^  feet  in  length. 

(e)  Plaintiff  alleges  in  his  comi^lnt  that 
when  he  first  observed  the  signals  or  received 
warning  that  a  train  was  on  the  main  line 
tra<^  east  of  the  yard  limit  board  he  was 
<mly  ISO  feet  from  the  rear  of  that  train. 
Upon  the  trial  he  teetifled  first  that  he  was 

7  car  lengths  away,  and  later  testified  that 
he  was  11  car  lengths  away  yrh&x  he  Jumped 
from  his  engiiie,  and  that  he  jumped  after 
he  observed  the  signals  and  after  he  had  set 
the  brakea  At  the  Investigation  at  living- 
ston  he  stated  that  be  did  not  believe  that  he 
waa  over  15  or  16  car  lengths  away.  March- 
Ington,  the  fireman  on  Casey's  locomotive  and 
a  witness  for  plaintiff,  testified  that  the 
hrakeman  was  IS  or  16  car  lengths  away 
when  he  first  saw  the  signals.  If  the  brake- 
man  waa  4  or  5  car  lengths  east  of  the  rear 
of  engine  1288,  as  plaintiff  testified,  then 
train  1746  was  from  19  to  21  car  lengths  from 
engine  1288  vhea  the  signals  were  first  seen. 

(f)  Plaintiff  testified  that  he  had  exceeded 
30  miles  per  hour  on  straight  track  after  he 
left  Winston.  At  Uvingston  he  stated  that 
he  averaged  about  28  or  29  miles  per  hour 
from  Placer,  through  Louisville  and  to  the 
cut  Upon  the  trial  he  testified  that  when 
he  first  ai^lied  the  brakes  In  the  cut  he  was 
going  20  miles  per  hour,  and  later  testified 
that  he  was  running  20  miles  per  hour,  and 
again  that  when  he  applied  the  brakes  he 
redoced  hts  ^>eed  to  26  miles  per  hour.  He 
twtlfled  Oiat  when  he  first  saw  the  signals 
be  bad  radioed  bis  qpeed  to  IS  miles  per 
boor  and  could  liare  stopped  his  train  and 
avidded  tbe  ooUlalon  if  he  liad  had  11  car 
lengtha  distance  within  which  to  do  It.  He 
alao  testified  that  he  was  11  car  l«igths  away 
from  engine  1288  whra  he  jumped,  and  that  he 
Jumped  because  he  saw  he  could  not  stop  In 
time  to  AToid  tbe  collision,  and  that,  with 
ttao  brakes  set,  bis  train  was  still  going  about 

8  mileo  par  hour  wh«i  it  struck  ^gine  1288. 
He  also  testified  that,  if  his  train  had  been 
mnnlng  25  miles  per  hour,  he  could  have 
sioi^ed  in  IS  or  19  car  lengths  (900  to  950 
feeO;  but  be  failed  to  stop  within  1,250  feet 
or  25  car  laigtha. 

Whatever  other  controversy  may  arise  over 
the  rate  at  whldi  train  1746  was  traveling 
when  the  collision  occurred,  the  fact  remains 
that  the  impact  was  sufficient  to  practically 
destroy  engine  1288  and  to  drive  It  forward 
(thouiSb  tbe  braltes  on  It  were  aet),  dunoIUb- 


ing  the  caboose  and  one  ear  in  train  1718. 
derailing  five  or  six  other  cars,  and  carrying 
the  broken  caboose  to  the  yard  limit  board, 
a  distance  of  275  feet  according  to  i^alntlfTa 
own  theory. 

Plaintiff  testified  that  tbe  tvakeman  was 
<nily  4  or  5  car  lengths  east  of  the  rear  of 
engine  1288  and  should  have  been  back  7  car 
lengths  further  than  he  was  "to  have  flagged 
my  train  so  as  to  give  me  time  In  whldi  to 
stop.  *  *  *  If  he  had  been  11  cars  bade 
of  the  rear  mgine  No.  1288,  I  could  have 
stopped  my  train."  Again  he  testified  that 
the  brak«nan  should  have  gone  "beyond  the 
cut  to  have  given  us  the  necessary  advice  as 
to  the  position  of  the  train  on  the  main  line." 
The  first  statement  would  place  the  hrakeman 
650  feet  east  of  the  rear  of  oigine  1288;  the 
last  one  would  require  him  to  be  approxi- 
mately half  a  mile  from  that  point. 

Plaintiff  testified  that  after  the  collision 
he  went  to  his  locomotive  "and  stayed  on  It 
untU  it  was  towed  .Into  Helena."  Later  he 
Admitted  that  his  locomotive  **was  In  shape 
BO  that  It  could  go  <m  In  its  own  power";  and 
it  is  admitted  that  bia  engine  did  go  into 
Helena  on  its  own  poww  and  pulled  train 
1746. 

During  the  first  day  of  the  trial  of  thla 
case  plaintiff  was  examined  at  length  by  his 
own  counsel  and  cross-examined  by  counsel 
for  the  railway  company,  during  which  ex- 
amination he  referred  to  the  fact  that  Imme- 
diately after  the  colUsIon  be  had  a  conversa- 
tion with  the  brakeman,  but  did  not  tell  what 
was  said.  On  the  second  day  of  the  trial  be 
was  recalled  by  ills  oounad  and  then  testlfled ' 
as  follows: 

"When  I  got  np  after  that  fall,  I  started  for 
my  engine,  and  as  I  was  on  the  way  to  the  en- 
gine  I  met  tbe  flagman  of  train  1718  west,  be- 
tween where  I  got  up  and  the  rear  end  of  their 
train,  about  4  car  lengths  from  the  bead  end  of 
my  eagine.  I  had  a  conversation  wHb  the  flag- 
man at  this  time;  I  said  to  him,  'Why  didn't 
yon  get  back  to  stop  me?*  and  be  said,  'I  would, 
but  I  didn't  know  what  we  were  doing  here.' 
He  said,  *We  expected  to  move  every  minute, 
and  when  I  saw  yon  comfaig  I  beat  it  back.' 
That  was  tin  excuse  he  gave  me  tor  not  get- 
ting back  to  flag  oa." 

When  asked  why  he  had  not  given  this 
testimony  tbe  previous  day  while  he  was  on 
the  witness  stand,  he  replied,  "I  was  never 
asked  the  question."  At  the  investigation  at 
Livingston  he  testlfled  that  he  had  the  con- 
versation with  the  brakeman,  but  his  xer- 
slon  of  the  conversation  then  was  as  followa: 

"I  talked  to  him  and  asked  him  why  he  gave 
me  Boch  a  idiort  flag,  and  then  I  walked  to  the 

head  end." 

Although  no  complaint  is  made  In  the 
pleadings  of  the  braking  apparatus  <m  train 
1746.  plaintiff  testified  that  when  he  set  the 
brakea  prj^ratory  to  Jumping  "the  emer* 
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gen<7  dldnt  work;  •^•  •  the  braking 
apparatus  on  the  train  waa  not  In  good 
shape."  At  the  Investigation  at  Urlngston 
he  stated  that  he  had  a  very  good  braking 
train,  bad  no  trouble  stoi^lng  it  at  any  place, 
and  that  the  brakes  bandied  the  train  very 
well.  Plaintiff  admitted  that  the  Investiga- 
tion waa  held  at  the  time  &nd  place  men- 
tioned; that  he  was  present  and  examined 
.  as  a  witness;  that  the  qaestlons  were  asked 
by  the  superintendent  and  the  evidence  tak- 
en by  the  stenographer.  He  does  not  deny 
that  he  made  the  answers  glTen  above.  He 
testified: 

'1  was  in  soch  pafai  whoi  t  was  vp  there  and 
I  was  sick,  and  I  doi^t  remember  lAat  I  did 
say.** 

He  admitted  that  soon  after  the  InTesUga* 
tion  he  wa.s  dlscharsed  by  the  rfdlway  com- 
pany, the  reason  assigned  being  hla  "action 
In  the  collision  at  Bast  Helena,"  but  he  as- 
sumed to  assign  a  different  reason  as  the  one 
which  actually  prompted  hia  dlst^a^a. 

So  ^  as  any  attempt  was  made  to  sus- 
tain the  diarge  of  n^llgmoe  against  the 
crew  of  train  171S,  the  plaintiff's  testimony 
stani2s  alme.  The  evidence  for  defendant 
may  be  stated  tnlefly  as  follows:  Grannls, 
the  condnctcv  on  train  1718,  testified  tiliat  as 
soon  as  his  train  came  to  a  stop  he  soit 
Brakranan  Moorehead  badk  east  with  a  lan- 
tern and  lighted  fusee  to  s^^oal  train  1746; 
that  the  flagman  was  10  or  12  car  lengths 
east  of  the  rear  of  train  171S  what  be  met 
,  nglne  1288;  that  lie  was  about  SO  car 
tengths  away  when  train  1746  came  in  sight ; 
and  that  be  (the  witness  walked  forward 
tUxaig  hla  tealn  80  car  luigths  after  it  stop- 
ped and  before  the  conislou  occurred, 

Jones,  the  -oiglneer  im  1288,  testlfled  that 
be  met  the  flagman  about  12  car  lengths  east 
ot  the  caboi^  of  train  1713;  that  he'  answer^ 
ed  the  sigiml  and  sik^  wim  the  flagman; 
that  the  flagman  continued  on  eastward  and 
was  about  the  "point  of  the  curve"  whoi 
train  1746  came  In  st^t ;  that  when  he  first 
saw  the  signal  at  about  the  mile  post  he  had 
his  fireman  drop  a  lighted  fuste  on  the  trade, 
bnt  It  fell  into  soft  snow  and  was  smothered, 
and  he  had  anothov-a  yellow  light— drop- 
ped, and  it  continued  to  bum.  Barton,  the 
fireman  on  1288,  testified  to  the  same  facts. 

Cole,  the  ctmdnctor  on  1746,  testUed  that 
be  was  sitting  In-  his  caboose  wtaai  the  colli- 
sion occurred ;  tbat  he  immediately  went  to 
the  west  door  ot  the  caboose  and  looked  out 
and  saw  the  flagman  fnmi  2  to  B  car  lei^rths 
west  ot  him.  Cole's  train  consisted  of  34 
cara  and  occupied  1,660  feet  of  track,  so  that, 
if  his  testimony  la  true,  the  flagman  was 
fnnn  26  to  80  car  Icoigths  east  ot  the  point 
of  collision  when  the  trains  came  together. 

Moorehead,  the  brakeman  and  flagman, 
testified  tbat  immediately  after  train  1713 
stopped  he  started  back  with  a  lantern  and 
lighted  fusee;  that  he  met  oighie  1288  wbea 


he  was  10  or  12  car  lengtha  east  of  the  rear 
of  train  1713;  that  be  spoke  with  Slnglneer 
Jones  and  kept  on  going;  that  he  saw  the 
fosee  thrown  out  by  1288,  and  that  he  was 
from  30  to  35  car  lengths  from  bis  own  ca- 
boose when  train  1746  passed  him ;  that  he 
received  no  recognition  of  his  signal  from 
Engineer  Casey  and  threw  his  fusee  at  the 
cab  window  as  the  engine  passed;  that  be 
was  about  2  car  lengths  west  of  the  caboose 
on  train  1746  when  the  collision  occurred; 
that  he  went  forward  and  talked  with  Con- 
ductor Cole  and  then  started  back  west;  tbat 
he  met  Casey  about  the  middle  of  train  1746 ; 
that  Casey  "asked  me  If  I  was  flagging,  and 
I  told  him  that  I  was,  and  be  said.  'Couldn't 
you  get  back  any  farther  to  stop  me,*  and  I 
said.  *I  got  Just  as  far  as  I  could  get  with 
the  time  I  had,  Casey.'  That  is  all  the  con- 
versation we  bad  at  that  time."  He  denied 
tbat  the  conversation  as  given  by  platntffl! 
at  the  trial  ever  occurred,  and  testified  tbat 
at  the  investlgatlcHi  plaintiff  bad  not  men- 
tioned that  cmversation. 

Caldwell,  the  engineer  on  train  1713,  tee- 
tifled  that,  when  be  stopped  bis  train,  be 
looked  back  and  saw  the  flagman  going  east 
with  a  lighted  fusee. 

Le  Van,  a  traveling  engineer  or  road  fore- 
man, was  riding  with  Engineer  Caldwell  on 
the  locomotive  pulling  train  1713.  He  tes- 
tlfled that  after  train  1713  came  to  a  stop 
and  after  train  1746  came  through  the  cut 
be  looked  back  and  saw  two  burning  fusees, 
one  red  one  and  one  yellow;  that  the  red 
one  was  farthest  from  him  and  was  "away 
back." 

The  testimony  discloses  wlthput  substan- 
tial controversy  that  from  five  to  eight 
minutes  elapsed  between  the  time  train  1713 
came  to  a  stop  and  the  collision  occurred, 
and  that  the  ground  was  covered  with  snow 
about  eight  inches  deep. 

In  rebuttal  Marchlngton  testified  tbat  he. 
did  not  see  the  yellow  fusee  thrown  frmn  en- 
gine 1288. 

[1]  Counsel  for  plaintiff  insist  that  the  evi- 
dence is  conflicting,  end,  since  the  Jury  fOnnd 
upon  the  Issues  and  the  lower  court  dnled 
a  new  trial,  this  court  Is  without  authority 
to  interfere,  but  the  prlndpal  conflicts  arise 
upcm  the  plalntlfTs  own  testimony,  rather 
than  in  the  testimony  of  opiwslng  witnemes. 
Of  the  testimony  of  the  witnesses  for  defend* 
and  it  Is  sufficient  to  say  that  it  is  hanno- 
nlous,  and  reasonable  and  consistent  with 
physical  facts,  but  the  Jury  disregarded  It  al- 
together and  must  have  based  the  verdict 
solely  upon  the  surmises,  the  guesses,  and 
estimates  of  the  plaintiff. 

[2]  In  Haddox  v.  Northerb  Pac.  Ry.  Co., 
43  Mont.  8, 113  Pac.  1119,  this  court  said: 

"Juries  may  not  arbitrarily  and  capridoaslr 
disregard  testimony  of  witnesses,  not  only  od- 
impeached  in  any  of  t^e  usual  modes  known  to 
the  law,  bnt  supported  by  aU  the  drcnmstattCBS 
in  tbe  case." 
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[9]  It  Is  tbe  general  rnle  that  an  order  the  verdict  Is  an  Isolated  stat«nent  of  a 


denying  a  new  trial  upon  the  ground  that  tbe 
erldecce  Is  Insufficient  to  sustain  the  Ter- 
dict  wlU  not  be  reversed  where  the  evidence 
Is  conflicting,  If  there  Is  B<Hne  evidence  to 
support  the  verdict;  but  tbe  rule  has  Its 
foundation  In  the  assamption  that  the  con- 
flict is  real  and  the  supporting  evidence  is 
substantial.  In  Drlscoll  v.  Market  Street 
Cable  Ry.  Co,  97  CaL  658,  32  Pac  501.  38 
Am.  St.  Bep.  the  £hq;>reine  Ooait  of 
Calif omia  said; 

"When  a  jury  catches  at  a  semblance  or  pre- 
tense of  evidence  for  the  purpose  of  somewhat 
eqnalixing  finandal  conditions  by  taking  money 
■way  from  one  party  and  giving  it  to  tbe  other 
without  legal  cause,  the  trial  judge  should,  witb- 
ont  besitatioD,  set  tbe  verdict  aside;  and  in 
tbe  event  of  his  not  doing  so,  tbis  court  wtil 
grant  a  new  trial." 

[4]  Primarily  It  Is  the  province  of  tbe  Jnry 
to  pass  npon  the  credibility  of  the  witnesses 
and  the  weight  to  be  given  to  their  testimony, 
bat  tbe  determination  of  the  Jury  is  not  con- 
elu^ve.  Insufficiency  of  the  evidence  Is  a 
statutory  ground  for  a  motion  for  a  new  trial 
(section  6704,  Her.  Codes),  and  In  passing 
npon  the  motion  it  la  tbe  duty  of  th€  trial 
conrt  to  weigh  the  evidence,  and,  if  it  Is  not 
sufficient  to  sustain  the  veMIct,  a  new  trial 
should  be  ordered  (Mullen  v.  City  of  Butte, 
37  Mont.  183,  95  Pac.  597),  and.  If  it  la  not. 
the  appellate  court  must  then  determine 
whether  there  Is  substantial  evidence  to  war^ 
rant  tbe  verdict  and  will  not  abdicate  its  au- 
thwlty  In  favOT  of  the  Jury's  findings.  Ju- 
rors are  subject  to  the  ordinary  inflrmltteB  of 
human  nature,  and  cases  are  sometimes  pre- 
ioited  wherein  Justice  would  be  dented  if  the 
courts  failed  to  Interfere. 

[1]  We  are  not  unmindful  of  tbe  advanta- 
geous position  occupied  by  the  Jury  and  the 
lower  court  in  having  the  witnesses  before 
than,  in  hearing  them  testify,  and  observing 
thtir  demeanor;  but,  thou^  the  apiKar- 
ance  of  a  witness  Is  an  aid  In  Judging  his 
credibility,  It  Is  not  an  infallible  one.  Dls- 
shnulatlon  is  often  difficult  to  detect,  and 
fiilsebood  Is  often  garbed  In  the  garb  of 
truth.  Whemever  tbe  surrounding  circum- 
stances make  the  story  of  a  witness  highly 
Improbable  or  incredible,  or  whenever  the 
testimony  Is  Inherently  impossible,  a  new 
trial  should  be  ordered.  Physical  conditions 
loay  point  so  nnerrin^y  to  the  truth  as  to 
leave  no  room  for  a  ccmtrary  conduslon 
baaed  on  reason  or  conttnon  sense,  and  un- 
der such  circumstances  the  physical  facts  are 
not  affected  by  sworn  testimony  which  In 
mere  words  conflicts  with  them.  Groth  v. 
Tbomann,  110  Wis.  488,  86  N.  W.  178. 

The  corollary  of  tbe  first  rule  above  is 
stated  cogently  in  McAllister  v.  McDonald, 
40  Mont.  375,  106  Pac.  882.  It  was  there 
held  that  tbe  Suprraoe  Court  is  not  authoriz- 
ed to  affirm  an  order  denying  a  new  trial: 
(■>  Where  the  evidence  tending  to  support 


witness  which  Is  In  conflict  with  bis  other 
statements;  or  (b)  when  the  verdict  Is  con- 
trary to  tbe  great  weight  of  tbe  evidence, 
and  tbe  evidence  which  tends  to  sustain  the 
verdict  is  impeached  or  rendered  improbable 
by  conceded  facts,  or  is  against  all  reason- 
able inferences  or  probabilities  of  tbe  ^se; 
or  (c)  when  the  verdict,  though  supported 
by  some  evidence.  Is  so 'utterly  at  variance 
with  tbe  real  and  unexplained  facta  that  the 
court  can  say  that  It  Is  clearly  wrong. 

[6]  The  rule  baa  been  stated  repeatedly  in 
this  Jurisdiction  that  a  court  may  reject  the 
most  positive  testimony,  thoogh  tbe  witness 
be  not  discredited  by  direct  evidence  Im- 
peaching him  or  contradicting  his  state- 
ments. Tbe  inherent  Improbability  of  hia 
story  may  deny  It  all  claims  to  respect.  Mc- 
Intyre  v.  Northern  Pac.  Ry.  Co.,  56  Mont.  43, 
180  Pac.  971;  Landsman  v.  Thompson,  9 
Mont.  182,  22  Pac.  1148;  Mattock  v.  Gongh- 
nour,  11  Mont.  265,  28  Pac.  301.  The  credu- 
lity of  courts  is  not  to  be  deemed  commen- 
surate with  tbe  facility  or  vehemence  with 
which  a  witness  swears. 

"It  to  a  wild  conceit  that  any  court  of  Justice 
is  bound  hf  mere  swearing.  It  is  swearing 
creditab^  that  is  to  condude  its  Jod^nent." 
The  O^  1  Bob.  Adm.  248;  Daniels  v.  Granite 
Bi-Metanic  Co.,  66  MouL  284, 184  Pac.  886. 

[7]  It  cannot  be  unfair  to  this  plaintiff  to 
deal  with  his  case  from  the  standpoint  of 
hia  own  itatemeuts.  A  party  testlfyliig  in 
his  own  behalf  has  no  rlgbt  to  be  deliborate- 
ly  aelt-GODtoidlctory,  and  whenever  he  is  so 
the  courts  are  Justified  in  Judging  his  case 
from  that  version  of  his  testimony  which  is 
least  favorable  to  htm.  Atlanta  R.,  eta,  CSo. 
V.  Owens,  119  Ga.  833,  47  S.  B.  213. 

In  bis  testimony  given  upon  the  trial  of 
this  case  the  plaintiff  nmtrBdlcted  himself 
repeatedly;  contradicted  the  allegations  of 
his  verified  OHnpIalut;  was  contradicted  by 
his  previous  etatements,  by  the  physical 
facts,  by  every  one  of  defendant's  witnesses, 
and  by  bis  own  witness,  Marchington.  Some 
of  his  declarations  are  too  transparent  to  be 
entitled  to  credence  are  improbable  upon  any 
supposition  vhort  of  actual  mental  imbecil- 
ity. 

The  correct  answer  to  every  one  of  the  In- 
quiries suggested  In  the  early  part  ot  this 
opinion  Is  of  vital  consequence,  and  yet  we 
undertake  to  say  that  the  Jury  conid  not  find 
an  Intelligent  answer  to  any  one  of  them  in 
the  testimony  produced  by  the  plaintiff,  and, 
since  the  verdict  finds  no  support  in  the  tes- 
timony of  defendaat's  witnesses,  it  Is  with- 
out substantial  evidence  to  sustain  It,  and 
the  trial  court  abused  Its  discretion  In  deny- 
ing the  motion  for  a  new  trial. 

[I]  Plaintiff  contented  himself  with  giv- 
ing estimates  and  demonstrated  that  he  was 
without  capacity  for  Judging  distances,  or 
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dallberatdy  colored  his  testimony  to  meet 
the  Bupposed  exlgendea  of  his  case. 

Erlcb»3n,  «  clvU  engineer  and  a  witness 
who  testified  upon  the  trial  of  this  case, 
measured  the  distances  along  the  track  and 
prepared  a  map  which  was  Introduced  in' 
evidence  and  whlc^  shows  the  distances  be- 
tween the  points  In  controversy. 

In  an  exhaustlre  note  to  Lalor  v.  City  of 
New  Tork,  reported  tn  Ann.  Oas.  1916C,  672, 
the  rule  deduced  from  tlie  anthoritleB  la  stat- 
ed as  follows: 

*'It  is  generally  agreed  that  proof  of  an  actual 
measurement  is  so  far  superior  to  an  estimate 
of  the  distance  that  no  issue  for  the  jury  Is 
raised  by  a  conflict  between  the  two." 

The  judgment  and  order  are  rerersed,  and 
the  CBuae  is  ronanded  to  the  district  court, 
with  directions  to  dismiss  the  comj^aint  and 
raiter  judgment  In  favor  of  defendant  for  its 
costs. 

Barersed. 


<70  Colo.  M) 

PEOPLE  V.  WESTERN  UNION  TELEGRAPH 
CO.  at  al.   (No.  9522.) 

(Supreme  Court  of  G^rado.   April  4,  192L) 

1.  Constitutional  law  «=s>275( 2)— Master  and 
servant  ^9l5— Antl-coeroion  Act  held  to  vio- 
late federal  Constitution. 

The  Anti-coercion  Act,  making  it  nnlawful 
for  employer  to  require  employees  to  sever 
tbeir  oonsectlon  with  or  refrain  from  joining 
any  labor  oiganisation  or  society,  viidates  the 
due  process  clause  of  the  United  States  Con- 
stitution. 

2.  Constltntlonal  law  «s>45— District  court 
deternine  whether  legislative  aot  violates  fe*> 
oral  Constltutien. 

A  district  court  of  the  state  Is  bound  by  the 
mandate  of  the  federal  Constitution  (article  9, 
par.  2)  to  apply  that  instrument  upon  all  prop- 
er occasions  and  hold  it  to  be  the  supreme 
law  of  the  land,  and  to  determine  whether  or 
not  state  legislative  acts  violate  it,  notwith- 
standing CouBt.  art.  6,  I  1  (see  Laws  1913,  p. 
678),  providing  that  no  court  except  the  Su- 
preme Court  shall  have  any  power  to  declare 
any  law  of  the  state  in  violation  of  the  Con- 
stitution of  the  state  or  of  the  United  States, 
in  view  of  Const,  art.  12,  S  8. 

8.  States  «s»4— Stats  Constitution,  ocntrary  to 
federal  Constitution,  boII  and  void. 

Any  section  of  the  state  Constitution  which 
is  contrary  to  the  federal  Constitution  is,  for 
that  reason  and  to  that  extent,  null  and  void. 

4.  Conititutional  law  <S=>49'/2,  New,  vol.  I2A 
Key-No.  Saries— Courts  <E=>I06— Adjudloatlon 
by  courts  of  tlie  state  on  federal  constitution- 
ai  questions  final  without  review  by  vote  of 
people. 

When  a  federal  constitutional  question  is 
railed  in  sny  of  the  trial  courts  of  Colorado, 
the  right  is  giveu  and  the  duty  is  imposed  on 


those  courts  by  that  instrument  itself  (article 
6,  par.  2),  to  adjudicate  and  determine  it,  and 
the  right  80  i^ven  can  neither  be  taken  away 
nor  that  duty  abrogated  Iv  the  state  Constitu- 
tion or  otherwise,  and  any  adjudication  of  the 
Supreme  Court  of  the  state  on  such  a'  question 
cannot  be  reviewed  by  popular  vote  of  tiie  citi- 
zens or  one  of  its  municipslities  under  Const, 
art.  6,  I  1  (see  Laws  1913,  p.  678),  and  the 
Supreme  Coart  in  passing  on  such  a  question 
is  under  tbe  necessity.  In  view  of  Const.,  art. 
6,  §  2,  to  declare  what  effect  Is  to  be  given  its 
decision,  in  order  that  the  clerk  may  know 
whether  or  not  it  be  his  official  doty  to  file  the 
decision  as  therein  provided,  and  in  order  that 
reporter  may  know  whether  it  Is  to  be  put^idied 
with  the  other  dedsiwis  of  tiie  court,  or  held 
in  abeyance  pending  a  possible  recslL 

Bn  Banc. 

Error  to  District  Oourt,  City  and' County 

of  Denver;  John  H.  Denlaon,  Judge. 

The  Western  Union  Telegraph  Company 
and  others  were  diarged  by  Information 
with  a  violation  of  the  Antl-Coerdon  Act 
To  review  a  judgment  dlschai^lng  them  and 
releasing  their  bondsmen,  the  People  of  the 
State  bring  error.  Affirmed. 

In  this  cause  an  information  was  filed 
in  the  trial  court  against  the  defendants, 
charging  them  with  a  violation  of  chapter 
5,  Session  Laws  of  1911,  known  as  "The 
Antl-Coercton  Act,"  in  that  as  a  condition 
to  the  continued  employment  oi  one  Holson 
they  required  of  him  a  contract  that  be 
sever  his  connection  with  the  Commercial 
Telegraphers'  Unlcm  of  America,  and  upon 
his  refusal  to  comply  dtsdiarged  blm.  To 
this  Information  def«idants  demurred  on  the 
ground  that  "the  Antl-Goerdon  Act"  was 
unconstitutional  under  tbe  Bill  of  Rights 
of  tbe  state  ot  Colorado  and  tbe  Fourteenth 
Amendment  to  the  federal  Owistltntlon.  To 
the  consideration  ot  this  laene  the  peoide 
objected  on  the  ground  that  eada  considera- 
tion was  prohibited  by  amended  eection  1, 
art  6,  of  the  state  Conttitatlon.  (See  Lawa 
1913.  P.  678). 

Tbe  objecticm  was  overruled,  **tbe  Anti- 
Coerdon  Act"  held  in  conflict  with  the 
federal  Oonstitation,  and  flna],  jodgment 
entered,  dlsdiarging  defraidaiits  and  rtfeas- 
Ing  tbelr  braidsmen.  To  review  that  Judg- 
ment the  people  bring  this  canae  hen  by 
writ  of  error  under  the  mandate  of  secUon 
1997,  R.  S.  1908,  which  prorldes: 

"Writs  of  error  shall  Ue  on  behalf  of  the 
state  *  *  *  to  review  decisions  of  the  trial 
court  in  any  criminal  case  •  •  *  where  a 
statute  is  declared  unconstitutional.  And  when- 
ever any  act  of  ttie  Legislature,  upon  which  has 
been  based  the  indictment  or  information  in  any 
criminal  case,  shall  be  adjudged  inoperative  or 
unconstitutional  by  any  district  or  county  court, 
it  shall  be  the  duty  of  the  district  attorney  of 
tbe  judicial  district  within  which  such  court 
making  such  decision  Is  situate,  to  sue  out  s 
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writ  of  error  <m  bebaU  of  the  people  of  the 
itate  of  Colorado  from  said  Supreme  Court  to 
re^iw  the  judgment  of  said  district  or  county 
court  In  this  particular.  Provided,  that  noth- 
ing  in  this  act  ahall  be  construed  so  at  to  place 
a  defendant  in  jeopardj  a.  aecond  time  for  the 
mmt  offenae.** 

rails  caue  was  orally  argaed  May  13, 
1920.  Two  weeks  prior  thereto  transcript  of 
the  record  In  cause  No.  9823,  People  v.  Max, 
198  Pec.  ISO,  this  day  decided,  involring 
other  phases  of  the  questions  herein  raised, 
had  been  filed  in  this  court.  In  both  cases 
defendants  had  been  finally  discharged.  No 
particular  Injury  could  therefore  be  done  by 
a  delay  In  tbe  final  determination  hereof. 
Several  members  of  the  bar,  who  l^^d  given 
special  study  to  the  questions  involved, 
were  Invited  by  the  court  to  file  briefs  as 
amid  curiae  (others  have  since  voluntarily 
dmie  so),  and  further  cMuideraticHi  was 
poB^Kined  ontU  sndi  time  as  PwsiB  y.  Max 
should  be  at  Issue  and  all  briefs  filed  In 
both. 

WillUm  B.  Foley,  Dtat  Atty^  and  T.  E. 
Hclntyre,  Asst  Dtst.  Atty^  of  Daiver,  for 
tbe  People. 

T.  J.  O'Donnell,  J.  W,  Graham,  and  G.  W. 
Husser,  all  of  Denver,  for  defendants  in 
eiror. 

Melville,  Melville  &  Walton,  Thomas  H. 
Gibson,  Horace  N.  Hawkins,  and  Harvey 
Rlddell,  all  of  Denver,  amid  curiae. 

BTJBKE,  J.  (after  stating  the  facts  as 
above).  Three  qnesticms  are  here  presented : 
The  rlffht  ot  the  trial  court  to  hear  and  de- 
termhie  Uw  federal  constitutional  qnestion; 
the  correctness  of  Its  Judgment;  and  the 
date  wben  our  dedslon  becomes  effective. 
For  convenience  the  second  of  these  will  be 
first  considered. 

[11  So  mndi  of  Oie  "Antl-Coerdtn  Act**  in 
Qantion  as  is  material  here  reads  as  follows: 

"Section  1.  It  Shan  be  unlawful  for  any  eor- 
poratiMt  company,  partnership,  sssodation,  in- 
dividual or  any  employer  of  itbor  to  demand 
OB  a  condition  of  employment,  or  as  a  condition 
of  continuing  any  employment,  any  contract, 
agreement  or  reservation,  evidenced  by  writing 
or  otherwise,  or  by  condition  reserved  in  any 
contract,  that  the  person  or  pei'sons  so  em- 
ployed shall  sever  any  present  connection  with 
w  shall  refridn  from  iohdng  any  lawful  organi- 
xation  or  oodety,  or  under  any  pretense  what- 
ever to  prohibit,  limit  or  restrain  such  etnployee 
from  exerdsing  his  sodal,  financial,  fraternal 
or  business  rights  in  connection  witii  or  through 
any  lawful  organisation  or  sodety,  during  hb 
employment  by  any  employer. 

"Sec.  2.  Any  such  contract,  agreement  or  res- 
ervation or  condition  reserved  sliall  be  prima 
fade  evidence  of  tbe  violation  of  this  act. 

"Sec.  3.  That  any  corporation,  company,  part- 
nersh4>,  association,  Indiridsal  or  any  employer 
of  labor,  which  or  who  shall  violate  any  prori- 
don  this  act,  shall  be  deuned  goU^  ik  a  mis- 
dsncanor,  and  as  to  any  esrporation  sack  guilt 


shall  extend  to  all  the  officers,  <Urectors  or 
trustees  thereof  and  any  agent  or  authority 
by  which  audi  corporation  acts,  as  indiridnola, 
and  as  to  any  partnership  or  company,  all  per- 
sons compering  the  aame  as  Indlriduals,  and 
OS  to  any  person  the  person  and  Us  agent  shall 
be  gidlty  as  individuds,  and  upon  conriction  of 
any  person  or  persons  under  the  proriaions 
of  tttis  act,  such  person  or  persons  ahaU  be 
punished  by  a  fine  of  not  less  than  fifty  dol- 
lars, nor  more  than  five  hundred  dollars  for 
each  and  every  repetition  of  snch  offense  or 
by  imprisonment  of  not  less  than  ninety  days 
nor  more  than  six  months  in  the  county  jail 
for  the  county  in  which  such  offense  was  com- 
mitted, or  by  both  such  fine  and  imprisonment 
in  the  discretion  of  the  court."  Chapter  6,  p. 
8,  L.  im. 

That  this  act  Is  a  plain  violation  of  the 
federal  O>nstltutlon  has  been  clearly  deter- 
mined by  the  Supreme  Court  of  the  United 
States.  Coppage  v.  Kansas,  236  U.  S.  1,  85 
Sup.  Ct.  240,  69  I*  Ed.  441,  L.  R.  A.  1915C, 
960,  In  that  case  a  deddon  of  tbe  Supreme 
Ck)iirt  of  Kansas  was  reversed,  and  a  statute 
of  that  state.  In  all  material  particulars 
Identical  with  the  one  here  under  considera- 
tion, was  dedared  a  violation  of  the  "due 
process"  danse  of  tbe  United  States  Con- 
stitution. 

[2]  Having  determined  that  this  cause  was 
correcUy  decided  below,  It  may  be  said  that 
the  constitutionality  of  the  "Anti-Coerdon 
Act"  has  now,  at  least,  been  passed  upon  by 
a  court  having  Jurisdiction,  and  it  is  there- 
fore unnecessary  to  condder  the  objection 
of  the  people  to  the  hearing  on  the  demurrer. 
If  so,  the  same  situation  would  be  presented 
had  we  held  the  act  constitutional.  Since 
the  passage  of  the  amendment  to  section  1, 
art  6,  we  have  assumed  tbe  correctness  of 
that  rule.  However,  there  has  arisen  such 
a  disparity  of  opinion  In  our  trial  courts 
concerning  their  power  to  determine  con- 
stitutional questions,  and  such  a  resulting 
confusion  among  members  of  the  bar  con- 
cerning the  practice,  that  It  now  becomes 
our  imperative  duty,  under  section  2,  art  6, 
of  our  state  Constitution,  which  vests  in 
the  Supreme  Court  "a  general  superintend- 
ing control  over  all  inferior  courts,"  to  con- 
strue section  1,  ari.  6,  with  reference  to  the 
power  of  such  courts  where  federal  con- 
stitutional questions  are  Involved. 

Tbe  Jurisdiction  of  the  district  court  in 
the  premises,  prior  to  January  22,  1918,  Is 
undisputed,  and  Is  too  well  settled  In  this 
country  to  admit  of  argument  or  require  the 
dtation  of  authority.  On  that  date  <lf  ever) 
said  section  1  became  effective.  It  spedfiee 
the  courts  in  wfaldi  the  Judicial  power  of  the 
state  shall  be  vested,  and  then  provides: 

"None  of  said  courts  except  the  Supreme 
Court  shall  have  any  power  to  dedare  or  ad- 
judicate any  law  of  this  state  or  any  dty  char- 
ter or  amendment  thereto  adopted  by  the  pes- 
ide  in  dties  acting  under  srtide  XX  hereof  as 
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In  violation  of  the  GonstitaUon  of  this  stata  or 
of  the  United  States." 

ParaeraiA  2.  art  6,  of  tbe  Gcmstltiitiak  of 
the  United  States  iirorldes: 

"This  Gonstitntion,  and  the  laws  of  the  Unit- 
ed States  which  shall  be  made  in  pursuance 
thereof;  and  all  treaties  made,  or  which  shall 
be  made,  under  the  aathority  of  the  United 
States  ahall  be  the  supreme  law  of  the  land; 
and  the  judges  In  every  state  shall  be  bound 
ttierebr,  anything  in  the  Constitution  Or  laws 
of  any  state  to  the  contrary  notwithstanding." 

Section  8  of  article  12  of  tbe  state  Oon- 

stitutlon  proTldes: 

"Every  dril  officer,  except  members  of  the 
General  Assembly  and  such  inferior  officers  as 
may  be  by  law  exempted,  shall,  before  he  en- 
ters upon  the  duties  of  his  office,  take  and  sub- 
scribe an  oath  or  affirmation  to  support  the 
Constitution  of  the  United  States  and  of  the 
state  of  Colorado,  and  to  faithfully  perform  the 
duties  of  the  office  upon  whldi  he  is  about  to 
enter." 

[3]  It  is  said  that,  notwithstanding  tlie 
proTi^on  of  the  federal  Oonatitntlon,  above 
cited,  the  trial  Judge  was  precluded  by 
amended  section  1  of  article  6  of  the  state 
Constltntion  f  KMn  passing  upon  the  question 
raised  the  demurrer.  Tbe  answer  is  that 
the  trial  judge  was  bound  by  tbe  mandate  of 
tba  federal  Oon8titnti<m  to  apply  that  In- 
strument upon  all  proper  occasions  and  to 
hold  it  to  he  tbe  supreme  law  of  the  land, 
"anything  In  the  constitution  or  laws  of  any 
state  to  the  contrary  notwithstanding."  It 
is  said  tbat  the  juage's  oath  to  support  the 
Constitution  of  Colorado  bound  him  to  give 
effect  to  that  clause  thereof  prohibitiug  him 
from  declaring  a  legislative  act  contrary  to 
the  federal  ConstItnti<m.  The  answer  is  that 
any  section  of  the  state  Constltuticm  which  is 
contraiT  to  tbe  feueral  Constltotlon  is,  for 
tbat  reason  and  to  that  extent,  null  and 
void.  It  Is  no  part  of  the'state  Cdnstltntlou, 
and  no  l^cerdemaln  of  logic  can  cover  It  with 
tbe  sanctity  of  a  Judge's  oath. 

Tbe  reasoning  of  Chief  Justice  Marshall 
In  Marbury  t.  Madison.  1  Oranch,  137,  2  L. 
Bd.  60, 1  U.  S.  Decisions,  368,  is  as  applicable 
to  a,  state  constitutional  provision  wbicb 
violates  the  federal  Constitution  as  it  Is  to 
a  Cednnl  statute  which  vicdates  that  In- 
strument ;  and  bis  reasoning  from  the  stand- 
pobat  of  the  Judicial  oath  as  unanswerable 
hen  as  there,  it  follows  that  the  trial  court 
In  tbe  instant  case  had  the  right,  and  It  was 
its  bounden  duty,  to  determine  the  federal 
cimstitnttonal  question  raised  br  the  de- 
murrer. 

[4]  Ttm  district  attorney,  after  presenting 
tbe  Question  of  tbe  right  of  die  trial  court 
to  pass  upon  tbe  c<Hi8tltutional  issue,  then 
prays: 

•That  the  law  of  this  state  be  declared  and 
amiounced  as  it  is  and  ought  to  be  in  tills  case 
and  similar  cases,  that  tills  qnestion  may  be 


judicially,  by  tbe  opinion  of  this  court,  or  popu- 
larly, nnder  'Recall  of  Dediions'  by  the  peo- 
ple, or  by  both  this  court  and  the  people,  de- 
termhied  and  settled  in  this  jurisdiction,  witb 
directions  by  this  court  for  further  proceedings 
in  accordance  with  such  opinhni  or  dedaion  of 
this  court,  ew  though,  *that  before  such  de- 
cision shall  be  binding,  it  shall  be  subject  to 
approval  or  disapproval  by  the  people,  •  •  * 
by  referendum  petition,  •  •  •  |tliat]  may 
request  that  such  law  be  submitted  to  the  peo- 
ple of  this  state  for  adoption  or  rejection 
*  *  [and]  when  approved  by  *  *  die  votes 
cast  thereon  •  *  •  shall  be  and  become  the 
law  of  this  steto  notwithstanding  the  dedaion 
of  the  Supreme  Court,*  so  tliat  by  either  o^  w 
by  both  of,  such  methods,  'sucb  law  shall  be  and 
become  die  law  of  this  stote,'  as  by  said  con- 
stitutional amendment  further  provided.** 

That  prayer,  takm  In  connectbm  wiOi  ttie 
matters  hw^n  decided.  Imposes  upon  na  a 
fnrtfaw  duty  under  said  sectltm  2,  art  flk 
of  tbe  state  Oonstltutlm,  vesting  in  tbe 
Siqtrone  Gout  "a  general  raperinteodtng 
control  over  all  buCeriOT  courts."  TtuX  duty 
-Is  to  dedaie  what  eftect  Is  to  be  glvoi  tbls 
dedslon*  and  Involves  the  constmctbm  ot 
that  part  of  said  amoided  section  1  of  article 
6,  which  immediately  follows  die  portioo 
hereinbefore  quoted: 

"Provided  tbat  before  such  dedsion  shall  be 
binding  it  shall  be  subject  to  approval  or  dis- 
approval by  the  people  as  follows:  Such  ded- 
aion shall  be  filed  in  the  office  of  the  derk  of 
the  Supreme  Court  within  ten  days  after  It  is 
finally  made.  If  it  concerns  a  stete  law  It  shall 
not  be  binding  until  sixty  days  after  such  date. 
Within  said  sixty  days  a  referendum  petition, 
signed  by  not  less  than  five  per  cent,  of  tbe 
qualified  electors,  addressed  to  and  filed  with 
the  Secretary  of  State,  may  request  that  such 
law  be  submitted  to  the  people  of  this  state  for 
adoption  or  rejection  at  an  election  to  be  hdd 
in  compliance  herewith.  The  Secretary  of  Stete 
sliall  cause  to  be  published  the  text  of  such  law 
or  part  thereof,  as  constitutional  amendments 
are  published,  as  near  as  may  Im  and  he  sIuH 
submit  the  same  to  the  people  at  tbe  first  gen- 
eral election  held  not  less  than  ninety  days  after 
audi  petition  aball  have  been  filed;  provided 
that  proviflion  may  be  made  by  law  for  also  sub- 
mitting such  laws  or  parte  thereof  at  a  spedal 
election.  All  such  laws  or  parts  thereof  sub- 
mitted as  herein  provided  when  approved  1^  a 
majority  of  tlw  votes  cast  thereon  at  such  elee- 
tion  shall  be  and  become  the  law  <tf  this  state 
notwithstanding  the  dedston  (tf  die  Biqwone 
Court" 

If  any  donbt  can  be  aald  to  odst  as  to 
our  duty  under  said  sectiim  2,  art  6»  to 
here  and  now  interpret  dje  forcing  lan- 
guage^ no  sucb  doubt  can  exist  as  to  tbe 
absolute  necessity  for  so  doing  for  tbe  guid- 
ance and  direction  of  the  clerk  and  reporter 
of  our  own  court  Hie  clerk  must  know 
whether  or  not  It  be  bin  official  duty  to  flla 
the  decision  as  therein  provided,  and  the 
reporter  must  know  whether  It  Is  to  be  pob- 
ll^ied  witb  tbe  other  dedsiaia  of  Oils  oowt 
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or  held  In  alMTUce  p<m**<«f  a  possible  re- 
call. 

Immediately  following  the  language  of  sec- 
tion  1,  last  qaoted,  ts  a  similar  provision  for 
the  recall  of  decisions  declaring  charter  pro- 
visions of  home  rule  dties  contrary  to  the 
state  or  federal  Constitution,  save  that  In 
the  latter  case  the  charter  provision  held 
unconstitutional  Is  submitted  to  a  rote  of 
the  citizens  of  said  <dty;  and  it  Is  further 
provided: 

"An  such  charters,  w  amendments  thereto, 
so  BObmitted  as  herein  provided,  when  approved 
h7  a  majority  of  the  votes  cast  thereon  In  said 
dty  or  city  and  county,  shall  be  and  become  the 
law  of  this  state  and  of  sold  dty  or  dty  and 
coDSty  notwithatandlBg  tiu  dedston  o£  the  Su- 
preme Court." 

We  pass  without  comment  such  startling 
declarations  as  that,  in  case  of  approval  by 
the  people  of  a  dty  of  a  sectl<Hi  of  its  char^ 
ter,  after  this  court  shall  have  declared  It 
unconstitntional,  said  city  charter  or  amend- 
ment "shall  be  and  become  the  law  of  this 
state."  and  address  ourselves  to  the  funda- 
mental question  underlying  each  of  these  pro- 
rtalona  for  the  recall  of  decisions  on  federal 
crastltutlonal  questions.  If  the  people  of 
the  state  be  empowered,  by  the  mere  re-en- 
actment of  a  statute  which  violates  the  fed- 
eral Constitution,  to  give  full  force  and  effect 
to  such  unconstitutional  legislation,  then  that 
portion  of  the  state  Constitution  which  vests 
In  them  such  power  is  itself  prohibited  by 
the  terms  of  the  federal  compact,  and  is  null 
and  void  and  of  no  force  or  effect  what- 
•oever. 

What  the  whole  people  of  a  state  are  pow- 
erless to  do  directly,  either  by  statute  or 
Constitution,  L  e.,  set  aside  the  Constitution 
of  the  United  States,  they  are  equally  power- 
less to  do  indirectly,  either  by  a  pretended 
authority  granted  to  a  municipality,  or  by  a 
popular  election,  under  the  guise  of  a  recall. 
The  original  Constitution  of  Colorado  was 
a  solemn  compact  between  the  state  and  the 
federal  govemmait,  a  compact  which  stipu- 
lated that  It  should  never  be  altered  save  In 
the  manner  therein  provided,  and  that  all 
amendments  and  all  revisions  thereof  would 
c<mform  to  the  supreme  law.  The  whole 
pe<^le  of  tlie  state  have  no  power  to  alter 
it  save  according  to  their  contract.  They 
cannot  do  so,  even  by  unanimous  consent. 
If  Bach  alteration  violates  the  Coustltution 
of  the  United  States.  Should  they  make  the 
attempt  their  courts  are  bound  by  the  man- 
date of  the  federal  Constitution,  and  by  the 
oath  they  have  taken  in  conformity  therewith 
and  with  their  own  Constitution,  to  declare 
nch  attempt  futUe,  to  disregard  such  vlola- 
tUn  of  the  supreme  compact,  and  dedlne  to 


enforce  it.  There  is  no  sovereignty  In  a 
state  to  set  at  naught  the  Constitution  of 
the  Union,  and  no  power  In  Its  people  to  com- 
mand their  courts  to  do  so.  That  issue  was 
finally  settled  at  Appomattox. 

When  a  federal  constltntloual  question  Is 
raised  in  any  of  the  trial  courts  of  Colorado 
the  right  la  given,  and  the  duty  Is  Imposed 
upon  those  courts,  by  that  Instrument  Itself, 
to  adjudicate  and  determine  it.  That  right 
so  given  can  neither  be  taken  away  nor  that 
duty  abrogated  the  state  of  Colorado,  by 
constitutional  provision  or  otherwise,  and 
any  attempt  to  do  so  is  null  and  void.  Such 
pretended  coustltulional  inhibition  is  no  part 
of  the  Constitution  of  the  state  of  Colorado, 
and  the  Judge's  oath  binding  him  to  the  snp- 
port  and  enforcement  of  that  instrument 
has  no  rdatlon  to  such  void  provisions.  The 
question  may  be  brought  by  writ  of  error  to 
this  court  for  review,  and  from  our  Judgment 
the  cause  may  be  taken  for  final  determina- 
tion to  the  Supreme  Court  of  the  United 
States  itself.  It  cannot  be  reviewed  by  popu- 
lar vote  of  the  citizens  of  Colorado,  or  one 
of  its  munlcipalltlee,  and  any  pretended  con- 
stitutional provision  of  this  state,  assuming 
to  provide  such  method  of  review.  Is  null  and 
void.  To  hold  otherwise  Is  not  only  to  vest 
in  the  people  of  Colorado  the  power  to  nullify 
the  United  States  C<mstItution,  but  Is  like- 
wise to  vest  that  tremendous  power  in  every 
municipality  of  this  state,  having  a  popula- 
tion of  2,000  or  more,  which  sees  fit  to  bring 
itself  within  the  terms  of  the  home  rule 
amendment  to  our  Constitution. 

Many  authorities  might  be  dted  in  support 
of  the  general  prindples  herein  announced* 
as  many  might  be  cited  In  support  of  the 
proportion  that  parallel  lines  can  njevea* 
meet   They  would  be  equally  useless. 

It  Is  to  be  observed  that  the  validity  of 
said  amended  section  1,  art.  6,  so  far  as 
It  prohibits  trial  courts  from  holding  statutes 
and  dty  charters  to  be  In  violatl<»i  of  the 
state  Constitution,  and  assumes  to  provide  a 
method  of  recalling  dedsions  of  the  Supreme 
Court  so  holding.  Is  not  herein  determined. 

In  conformity  with  the  views  herein  ex- 
pressed, and  for  the  reasons  hereinbefore 
given,  we  find  that  the  trial  court  had  the 
power  to  determine  the  question  which  it 
assumed  to  adjudicate,  tliat  the  statute  com- 
plained of  was  in  fact  unconstitutional,  and 
that  this  dedslon  cannot  be  reviewed,  sus- 
pended, or  reversed  by  the  method  attempted 
to  be  provided  by  said  amended  section  1  of 
article  6  of  the  state  Oonstltutlon,  but  stands 
upon  the  same  footing  as  any  other  decision 
of  this  court  The  Judgment  is  accordingly 
affirmed. 

SOOCT.  OL  Jt  not  parUc^atliif, 
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(TO  Colo.  lOO) 

PEOPLE  V.  MAX.    (No.  9823.) 

(Supreme  Court  of  Colorado.    April  4,  1921. 
Bebeariiv  Denied        2,  1921.) 

1.  CMstttHtlMal  law  «s»45— Court,  wtaea  eoi- 
fronted  with  eoHlot  botwwa  federal  and 
state  Conetttatlons  thouM  not  refute  to  aet. 

Tbe  limit  of  a  court's  jarisdicUon  under  a 
written  constitution  cannot  b«  determined  un- 
til the  court  first  ascertains  what  is  and  what 
is  not  that  constitution,  and  it  was  error  for 
district  court  to  determine  that  it  could  not  act 
at  all  on  a  constitutional  question,  in  that  the 
state  and  federal  Constitutions  were  in  direct 
conflict  as  to  the  power  and  doty  of  the  court 
in  the  matter,  in  Qiat  his  oath  of  office  requir- 
ed him  to  uphold  both  Constitutions. 

2.  Courts  <^204— ^apreme  Court  bold  to  have 
Jurisdiction  to  determinn  questions  under  con- 
stitutional provision  vesting  it  with  gsneral 
superintending  oontrol  over  Inferior  courts. 

Where  in  criminal  prosecution,  defendants 
demurred  to  information  on  ground  that  the 
statute  in  question  violated  federal  and  state 
CoDstitutlons,  and  court  determined  that,  in 
view  of  Const  art.  6,  |  1  (see  Laws  1913.  p. 
678),  he  did  not  have  authoritr  to  do  anything, 
and  sastained  the  motion  to  qtiash  and  demur- 
rer, and  the  state  prosecuted  a  writ  of  error 
under  Ber.  St.  1908,  S  1997,  and  it  was  claim- 
ed that  lower  court  dismissed  the  cause  with- 
out passing  upon  the  issue  raised,  and  that  the 
writ  of  error  must  be  dismissed  because  state 
court  had  no  original  jurisdiction  in  the  mat- 
ter, the  Supreme  Court  could  dispose  of  the 
question  irrespective  of  whether  the  cause  be 
considered  before  it  under  its  orl^nal  jurisdic- 
tion, on  review,  or  neither.  In  view  of  Const. 
arL  6,  S  S;  Testing  in  it  "a  general  superintend- 
ing control  orer  all  inferior  courts." 

3.  Constitutional  law  «=>49— Rule  as  to  dlvlsl- 
kliity  of  constitutional  provision  same  as 
that  applied  to  statute. 

The  rule  as  to  the  divisibility  of  a  constitu- 
tional provision,  a  portion  of  which  is  held 
void,  is  the  same  as  that  applied  to  a  statute 
under  similar  conditions. 

4.  CoastHutlonal  law  «a»49-Con8tltutlonal  pro- 
vision, denying  courts  power  to  pass  on  oon- 
stnatlonal  questions  Indivisible  and  null  and 
void. 

That  portion  of  Const  art.  6,  S  1  (see  Laws 
1913,  p.  678),  taking  from  all  courts  of  the 
state  except  the  Supreme  Court  the  power  to 
construe  the  state  or  federal  ConatitutioDS,  is 
indivisible;  and,  for  the  simple  reason  that 
It  is  invalid  as  to  the  federal  constitutional 
questions,  it  is  likewise  invalid  as  to  state  con- 
stitutional questions. 

5.  Constitutional  law  «S9259— Provision,  with- 
drawing power  from  state  courts  to  decide 
constitutional  questions,  deprives  an  aooused 
of  due  proosfts  of  law. 

Const  art  6,  i  1  (see  Laws  1913,  p.  678), 
withdrawing  from  all  the  state  courts  except 
the  Supreme  Court  power  to  pass  on  state  con- 


stitutional questions,  is  invalid  as  to  one  cfaar«- 
ed  with  crime  under  a  statute,  because  it  de- 
prives him  of  due  process  of  law,  notwith- 
standing Laws  1913,  c  121,  giving  the  Supreme 
Court  power  to  prescribe  rules  of  pmctlce  and 
procedure  in  all  courts  of  record. 

6.  Courts  «=»486— Cause  dlsmlsssd  or  trans- 
ferrsd  whers  laok  of  Jurisdiction  appears. 

Jurisdiction  is  Invoked  by  the  allegationB 
of  au  information,  petition  or  complaint,  but  if 
prior  to  fiual  judgment  a  matter  arises  judicial- 
ly which  discloses  that  the  apparent  jurisdic- 
tion of  the  court  no  longer  eaiats,  the  action 
should  be  dismissed  for  want  of  Jurisdiction, 
or  tranaferred  to  a  tribunal  having  such  Jaria- 
diction. 

7.  Constitutional  law  «»268— "Due  proooea  of 
law"  affords  hearing  before  oondennatloa  hi 
criminal  prosecution. 

"Due  process  of  law"  affords  a  bearing  in  a 
criminal  prosecution  before  it  condemna,  and 
gives  a  judgment  only  after  trial,  and  sud) 
term,  as  applied  to  the  acts  of  the  government 
in  interfering  with  the  titie  or  enjoyment  of  a 
person's  property,  must  be  tested  by  those 
principles  of  civil  Uber^  and  constitutional 
protection  which  have  become  established  in 
our  system  of  laws,  and  not  generally  by  the 
rules  that  pertain  to  the  forms  of  procedure 
merely. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series.  Dae 
Process  of  Law.] 

8.  Constitutional  law  «=>254  —  Recall  of  So- 
preme  Court  dedslens  on  oonstltntleaal  ques- 
tions hsid  nofl  and  veld. 

The  recall  provisions  of  Const  art.  6,  f  1 
(see  Laws  1913,  p.  678)  withdrawing  from  all 
courts  of  the  state  except  the  Supreme  Court 
the  power  to  pass  on  constitutional  questions, 
are  null  and  void,  since,  If  the  people  cannot  by 
statute  or  constitutional  enactment  deny  to  any 
person  "due  process  of  law,"  no  more  can  they 
accomplish  the  same  object  by  popular  vote 
under  the  guise  of  the  recAll  of  a  court  decision. 

9.  States  e=^l— What  state  oannot  do,  niaale- 
ipali^  cannot  do. 

What  a  state  cannot  do,  it  cannot  authorise 

one  of  its  municipalities  to  do. 

10.  Courts  •@=»42( I)— Portion  of  amended  eon- 
stitutional  provision  as  lo  Judicial  powor  of 

state  held  valid. 

The  portion  of  Const,  art.  6,  }  1,  as  amend- 
ed (see  Laws  1913,  p.  678),  providing  that: 
"The  judicial  power  of  the  state  as  to  all  mat- 
ters of  law  and  equity,  except  as  in  the  Consti- 
tution otherwise  provided,  shall  be  vested  in 
a  supreme  court,  district  courts,  county  courts, 
and  such  other  courts  as  may  be  provided  by 
law.  In  counties  and  cities  and  counties,  hav- 
ing a  population  exceeding  one  hundred  thoo- 
aand,  exclusive  original  jurisdiction  in  cases 
involving  minors  and  persons  whose  offenses 
concern  minors  may  be  vested  in  a  separate 
court  now  or  hereafter  established  by  law" 
— is  valid,  but  the  remainder  of  such  section  ia 
null  and  void,  and  no  part  of  the  Constitution. 


4t9For  other  easts  see  same  topic  and  KBT-NUMBflR  In  all  Key-Numbered  DIaasU  and  Indeua 
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It.  Crininal  law  «=9|  134(2),  il44(3)-«n  ap- 
H«l  from  snUUlag  of  demiirror  and  notion 
to  qaash,  aaomaod  that  only  law  ^Motions 
mro  eonoMored;  "oplatoa"  of  lowor  ooart 
■ot  to  b«  oeaaMorad  oo  ajipoal. 
Od  appeal  from  a  judgment  rastdnioK  a 
motioD  to  qaash  iiiformation  and  a  demurrer, 
There  record  allows  that  no  evidence  waa  tak- 
en and  facts  set  forth  in  the  motion  to  quash 
were  not  admitted,  it  must  be  assumed  that  only 
tiaestiona  of  law  were  considered  by  the  court 
in  entering  tbe  judgment,  and  the  review  must 
be  confined  to  those,  and  the  opinion    of  tbo 
conrt  ia  not  to  be  considered. 


12.  Statotoa  ^114(3}  —  Statiito  ralatlH  to 
praetlee  of  "nedlolae"  held  oaflolootly  ox- 
praesad  In  Ma  titlo. 

Lawa  1917,  c.  M,  does  not  violate  ConaL 
art  S  21,  is  titat  it  eootetns  more  than  one 
■object,  not  eloarly  expresied  in  the  title,  "An 
act  relating  to  the  practice  of  medicine  in  the 
state  of  Colorado,"  in  that  it  deals  with  tbe 
practice  of  chiropody,  optometry,  etc.;  "med- 
icine" as  therein  used  being  properly  defined 
as  tbe  art  of  healing. 

[Ed.  Note.— For  other  definitions,  see  Wordi 
and  Phrases,  First  and  Second  Series,  Medi- 
cine.] 

13.  CoastltltlORal  law  «s»206(4).  230(2),  207 
—Physicians  and  sorgeons  «=»2F-Statute  re- 
latfag  to  lioeases  hold  aot  to  deny  due  pro- 
ooss,  abridfle  privileges,  or  deny  eqeal  protee- 
tloi. 

Laws  1917,  c.  94,  making  it  an  offense  to 
diagnoae  and  treat  diseaaes,  injuries,  and  de- 
fects of  human  beings  without  a  license,  does 
not  deny  "dne  process  of  law,"  as  it  creates  a 
tribunal,  provides  for  notice  and  hearing,  for 
evidence  and  argument,  nor  does  it  abridge  the 
privileges  and  immunities  «f  citizens,  or  deny 
eqnal  protection  of  the  law;  such  contention 
being  included  within  the'  objection  that  it  de- 
nies "due  process," 

En  Banc. 

Error  to  District  Court,  City  and  County 
of  Denver ;  Henry  J.  Hersey,  Judge. 

Alfred  E.  Max  was  charged  by  Informa- 
tion with  unlawfully  diagnosing  and  treat- 
ing diseases,  injuries,  and  defects  of  human 
beings  without  a  license.  From  a  judgment 
dismissing  tbe  case  and  discharging  him,  the 
Fecvle  of  tbe  State  bring  erroc.  Judgmoit 
Tomsed. 

William  R  IToley,  D!st.  Atty.,  and  T.  B. 
BbOntyre,  Asst  Dlst  Atty.,  botU  of  Deaver, 
tm  the  Peo[de.  , 

John  T.  Bottom,  of  Denver  (John  M.  Wal- 
dnm,  of  counsel),  for  defoidant  In.  error. 

T.  J.  O'DonneU,  UelvUle,  MelTlUe  &  Wal- 
ton, Horace  N.  Hawkins,  Tbomas  H.  Gibson, 
and  Harrey  Bldd^  all  of  Denver,  amid 
curiae. 

BIT^E,  J.  In  this  cause  an  information 
vas  filed  against  def^dant,  charging  him 
with  unlawfully  "* diagnosing  and  treating 
diseases,  injuries,  and  defects  of  human  be- 


T.  MAX  161 
P.> 

ings"  without  a  license.  In  violation  of  chap- 
ter 94,  L.  1917,  p.  353.  To  th\s  information 
defendant  filed  a  motion  to  quash  and  de- 
murrer, on  the  ground  that  said  chapter  94 
was  unconstitutional,  as  in  violation  of  cer- 
tain sections  of  tbe  state  and  federal  Con- 
stitutions, and  questioning  tbe  jurisdiction 
of  the  court  to  consider  tbe  same  under  the 
prohibition  of  section  1,  art.  6  of  tbe  state 
Constitution  (see  Laws  1913,  p.  678).  The 
district  attorney  thereupon  objected  to  tbe 
court's  consideration  of  said  questions,  save 
to  overrule  defendant's  demurrer.  IJpon 
bearing  the  court  sustained  the  motion  and 
demurrer,  and  entered  final  judgment,  dis- 
missing tbe  case  and  discharging  the  defend- 
ant From  that  judgment  the  people  bring 
this  cause  here  for  review  on  error,  imder 
tbe  mandate  of  section  1997,  R.  S.  1908. 

We  desire  here  to  express  our  very  great 
appreciation  of  the  aid  given  us  by  the  able 
and  exhaustive  briefs  filed  In  these  cases 
by  amid  curiae. 

For  tbe  purpose  of  determining  the  legal 
questions  Involved,  this  is  a  companion  case 
to  No.  9522,  People  v.  W.  U.  Tel.  Co.  et  al., 
198  Pae.  146,  this  day  dedded  here.  Al- 
though there  is  no  connection  between  tbe 
two,  a  careful  examination  of  tbe  opinion 
in  that  case  is  essential  to  a  full  under- 
standing of  what  Is  hereinafter  said.  Por- 
tions of  section  1,  art  6,  and  section  8,  art. 
12,  of  tbe  Constitution  of  Colorado,  and  par- 
agraph 2  of  article  6  of  the  United  States 
Constitution  are  tberdn  quoted,  and  will 
not  be  repeated  here.  Said  section  1  prohib- 
its all  the  courts  of  this  state,  except  the 
Suprme  Court,  from  passing  upon  certain 
state  and  federal  constitutional  questions. 
Its  validity  as  to  such  federal  questions  is 
denied  In  said  cause  No.  9522.  That  ded- 
sion  disposes  of  tbe  issue  here,  so  far  as  tbe 
federal  Constitution  Is  concerned,  and  it 
will  not  be  further  discussed. 

[1]  There  is  Incorporated  in  the  record  be- 
fore UB  an  "opinion"  of  tbe  trial  judge,  from 
which  it  appears  that,  having  found  the 
state  and  federal  Constitutions  in  direct 
conflict  as  to  bis  power  and  duty,  he  held 
that  his  oath  ot  office,  aiqplied  thereby  re* 
suited  in  judicial  paralysis.  In  this  lie  waa 
in  error.  The  limit  of  a  court's  Juriadlcticm 
under  a  written  conatitutton  cannot  be  de- 
termined until  the  court  first  ascertains 
itrhat  is  and  what  is  not  that  constitntlrai. 
Had  tbe  trial  Judge  taken  this  first  step  be- 
fore contemplating  tbe  second,  tbe  difficulty 
would  have  been,  obviated. 

[2]  It  is  said  here  that,  as  tbe  lower  court 
dismissed  this  cause  without  passing  upon 
the  issue  raised,  there  is  nothing  before  ns 
to  review,  and  that,*  having  no  original  ju- 
risdiction in  the  matter,  the  writ  must  be 
dismissed.  If  so,  the  most  mranentous  ques- 
tion that  can  be  raised  under  our  system  of 
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Jurl^rudence  can  neTer  be  determined.  The 
fallacy  of  the  proposltlcm  la  too  apparent  for 
discussion. 

However,  It  is  frfflo  the  "opinion"  only 
tbat  counsel  conclude  that  the  questions 
were,  not  decided.  The  Judgment  itself  re- 
cites that  the  court  "doth  sustain  said  mo- 
tion to  quash  and  demurrer."  The  statute 
(section  1997,  R.  S.  190®  provides  that— 

"Writs  of  error  iball  He  on  behalf  of  the 
state,  or  the  people,  to  review  deciBions  of  the 
trial  court  in  any  criminal  case  upon  imeatioiia 
of 'lav  ariaing  upon  *  *  •  motiona  to  qnasb, 
demurrers,"  etc. 

This  is  a  writ  of  error  in  a  criminal  case 
to  review  a  decision  of  the  trial  coart  aris- 
ing upon  a  motion  to  quash  and  a  demurrer. 

like  diverse  views  of  Ju^^  of  the  same 
court,  as  evidenced  by  this  Judgment  and 
tbat  TCTdered  below  in  Nb.  9tSS!2,  but  empha- 
sizes tbe  Imperative  duty  resting  upoa  us 
as  {Minted  out  In  Hie  opinion  In  tliat  case. 
In  the  "oi^m**  of  tbe  trial  Judge  bere  it  is 
well  said: 

"No  reUef  can  be  expected  until  tbe  Supreme 
Court  of  this  state  realizes  tlie  anomalous  posi- 
tion in  wbleb  this  provlrion  (section  1,  art  6) 
of  the  Oonstltntiaai  places  the  Judges  of  the 
district  court" 

Irrespective  of  whether  this  cause  is  now 
before  us  on  review  or  under  our  original 
Jurisdiction,  or  neither,  it  Is  here  in  8U(4i  a 
condition  and  under  such  circumstances,  and 
the  necessity  is  such  that,  by  virtue  of  sec- 
tion 2,  art.  6,  of  the  Colorado  Constitution, 
vesting  In  the  Supreme  Court  "a  general 
superintending  control  over  all  inferior 
courts,"  we  have  tbe  rigbt,  and  it  Is  our  du- 
ty, to  dispose  of  it 

The  question  first  to  be  determined  is: 
Had  the  trial  court  In  the  Instant  case  the 
right,  and  was  it  Its  duty,  to  decide  the  state 
constituti(Hial  question  raised  by  the  motion 
to  quash  and  demurrer  to  tbe  information? 
Having  held  a  section  of  our  Constitution 
null  and  void  as  to  federal  constitutional 
questions,  we  have  first  to  determine  whether 
or  not  said  section  Is  divisible  so  that  it  may 
still  be  upheld  and  enforced  as  to  state  con- 
stitutional questions. 

The  language  of  the  secticra  as  It  applies  to 
both  state  and  federal  Constitutions  prohib- 
its tbe  courts  from  adjudicating  any  of  the 
laws  mentioned — 

"aa  in  violation  of  the  Constitution  of  this 
state  or  of  the  United  States;  provided  that 
before  such  dccisioo  [i.  e.,  of  the  etate  Supreme 
Court  holding  an  act  to  be  in  violation  of  either 
Constitution]  shall  be  binding  it  shall  be  aub- 
Ject  to  approval  or  disapproval  by  the  people. 
*  *  *  If  it  concerns  a  ^tate  law  [i.  e.,  holds 
a  state  law  to  be  contrary  to  either  Constitu- 
tion] it  shall  not  be  binding  until  sixty  days  aft- 
er such  date.  Within  said  sixty  days  a  refer- 
endum petition."  etc.  "All  such  laws  [i.  e., 
laws  held  contrary  to  either  Constitution]  or 
parts  thereof  submitted  as  herein  provided 


wlien  ^fproved  by  a  majority  of  the  votes  east 
thereon  at  sudi  election  shall  be  and  become 
the  law  of  this  state  notwithstanding  the  deri- 
sion of  the  Supreme  Court  [hence,  notwith- 
standing they  do  in  fact  riolate  either  state  or 
federal  Constitution,  or  both]." 

Next  follows  a  similar  provision,  as  set 
forth  in  No.  9522,  for  the  recall  of  decisions 
declaring  city  charter  provisions  of  bmnB 
rule  cities  contrary  to  state  or  federal  Con- 
stitution. No  distinction  is  anywhere  made 
in  said  section  between  decisions  holding 
legislation  contrary  to  the  federal  Constitu- 
tion and  those  holding  sudi  legislation  con- 
trary to  the  state  Constitution. 

[3]  It  thus  appears  that  In  aU  [rarticulats 
in  which  this  section  is  held  void  in  the  opin- 
ion In  cause  No.  9522  no  distinction  is  made 
between  the  two  classes  of  decisions,  and  no 
portion  of  the  section  relating  to  that  subject 
can  be  held  to  have  been  considered  by  the 
voters  as  standing  alone,  or  to  have  be«i 
treated  as  Independent  It  Is  Inconceivable 
that  the  people  of  Colorado  would  ever  have 
enacted  this  law  had  they  realized  that  In  no 
event  conld  It  ever  be  applied  further  than  to 
their  own  Constitution,  or  that  they  would 
ever  have  considered  the  advisability  of  tak- 
ing from  their  own  courts  the  power'  to  con- 
strue their  own  Constitution  had  they  rea- 
lized that  while  the  Constitution  of  the  Unit- 
ed States  stands  they  were  Impotent  to  de- 
prive those  same  courts  of  power  to  construe 
that  charter.  The  rule  as  to  tbe  divisibility 
of  a  constitutional  provision,  a  i>ortion  of 
which  is  held  void,  is  the  same  as  that  apidl- 
ed  to  a  statute  under  similar'  cmditlons^ 

"Where  a  separation  .cannot  be  made,  and  the 
invalid  provision  completely  detached  and  treat- 
ed as  independent,  the  whole  act  must  be  pro- 
nounced  void."  Griffin  t.  State  ei  reL,  etc., 
119  Ind.  520,  22  N.  E.  7. 

Tbat  portion  of  tbe  section  is  therefore  In- 
divisible, and,  a  part  of  it  having  fallen.  It 

must  all  fall. 

[4]  It  is  hence  apparent  that  for  the  sim- 
ple reason  that  said  section  1  is  invalid,  as 
to  federal  constitutional  questions  and  is  in- 
divisible, it  is  likewise  invalid  as  to  state' 
constitutional  questions,  and  the  trial  court 
had  the  power  and  It  was  Its  duty  to  adjudi- 
cate the  questions  presented. 

[S]  Moreover,  said  section  is  invalid  be- 
cause It  deprives  the  defendant  of  "due  pro- 
cess of  law."  That  such  a  result  ensues  when 
one  is  prosecuted  under  an  unconstitutional 
statute,  and  all  the  courts  are  deprived  of 
authority  to  entertain  his  defenses,  is  too 
clear  to  admit  of  discussion.  If  the  prohi- 
bition of  this  section,  so  far  as  it  relates  to 
trial  courts  construing  the  state  Constitution,^ 
be  upheld,  where  may  the  defense  of  the  un- 
constitutionality of  the  statute  be  adjudicat- 
ed? Not  in  the  trial  couri,  for  that  Is  pro- 
hibited. Not  in  the  Supr^e  Court  under  its 
appellate  Jurisdiction,  If  tbe  trial  court  was 
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without  Jnrlsdlction,  for  there  Is  then  noth- 
ing  to  be  reviewed.  Not  In  the  Saprone 
Court  tmder  its  original  jurisdicdoD,  unless 
fodi  jurisdiction  Is  conferred  by  the  section 
Itself.  Section  2,  art  6  of  the  state  Con- 
stitution provides  that,  "The  Supreme  Court, 
except  as  otherwise  provided  In  this  Consti- 
tution, shall  have  appellate  jurisdiction  on- 
ly,** and  it  Is  not  "otherwise  provided  In  this 
Constitution"  unless  In  said  section  under 
cmsldcratiiKi. 

It  seems  to  be  the  position  of  the  district 
attorney  that  the  language  of  said  section, 
"None  of  said  courts  except  the  Supreme 
Court  shall  have  any  power  to  declare  or  ad- 
judicate any  law  of  this  state  or  city  charter 
or  amendm^t  thereto  *  *  *  as  in  viola- 
tion of  the  Constitution  of  this  state  or  of 
the  United  States,"  Is  a  mandate  to  all  infe- 
rior courts  to  hold  all  such  legislation  consti- 
tutlonal.  The  language  Itself  justifies  that 
Interpretation,  and  we  are  wholly  without 
the  guidance  of  judicial  ivecedent.  for  the 
very  good  reason  that  no  such  anomalous 
proriaton  has,  po  far  as  we  are  able  to  deter- 
mine, ever  before  found  Its  way  Into  a  wrlt- 
tea  constitution.  If  that  interpretation  be 
correct,  then  the  provision  has  thereby  com- 
mitted suicide.  It  Is  the  pronouncemeot  of 
a  judgment  by  a  constitution  Instead  of  by  a 
court.  It  is  an  order  to  trial  courts  so  to 
decide.  It  Is  the  declaraticm  of  that  instru- 
ment that,  for  the  purpose  of  trials  In  nisi 
prius  courts,  all  such  icglalation  is,  by  conclu- 
sion of  law,  constitutional.  McNealy  v. 
Gregory,  13  Fla.  417. 

By  chap.  121,  L.  1913,  this  court  Is  given 
power  to  "presaribe  rules  of  practice  and  pro- 
cedure in  all  courts  of  record,"  and  it  Is  con- 
tended that  under  that  statute  It  now  de- 
volves upon  us  to  provide  a  method  of  deter- 
mining those  state  constitutional  questions 
covered  by  the  provisions  of  said  section  1 
of  article  6.  If  the  proposition  were  others 
vise  tenable.  It  Is  disposed  of  by  the  fact 
that  said  sectitm  furnishes  no  basis  therefor, 
In  that  it  does  not  provide  whether  oor  Juris- 
diction In  tlie  matter  be  orl^nal  or  appellate. 
^Duit  iquestion  must  be  settled  by  the  Oon- 
stitntiOQ  Itself,  which  has  lemoved  It  from 
the  realm  of  "rules  of  practice  and  proce- 
dure." For  these  Teas<ms  said  section  1  of 
artlde  6  of  the  state  Gimstltntlon  Is  void  as 
In  violation  of  the  "due  process  of  law"  dause 
of  the  federal  Gmstltutlon. 

Again,  said  section  deprives  the  defendant 
of  due  process  df  law  because,  even  if  a  meth- 
od be  discoverable  by  which  It  may  be  enforc- 
ed, it  deprives  blm  of  a  tribunal  in  which  his 
cause  may  be  adjudicated,  and  all  his  defens- 
es to  the  diarge  heard  and  determined. 

If  the  denial  of  power  in  the  tzlal  court  to 
hold  a  law  usoonatltntional  be  interpreted  as 
a  denial  also  of  Its  power  to  htAd  It  consti- 
tutltmal,  a  denial  ot  power  to  hear  and  adju- 
dicate the  qneatlon  at  all,  tlien  one  who 
raises  a  oonatttntlonal  qneatlon  thereby  ousts 
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the  court  of  Jurisdiction.  His  cause  can  nev- 
er be  heard,  and  "due  process  of  law"  is  de- 
□led  him. 

"Jurisdiction  has  been  defined  as  *  *  * 
the  power  to  hear  and  determine  Issues  of  law 
and  of  fact  •  •  •  the  power  and  authority 
to  dedare  the  law  ♦  *  *  the  authority  to 
Judge  or  to  dedare  the  law  between  paFties 
brought  into  eonrt.  *  *  •  "  16  G.  J.  p.  723, 
§13. 

"Ag  jurisdiction  is  the  right  to  adjudicate  cod- 
cerning  the  subject-matter  of  a  given  case,  loss 
of  jurisdiction  will  result  when  the  power  of 
the  court  ia  terminated  or  the  subject-matter 
destroyed  or  withdrawn."  7  R.  C.  L.  p.  1042, 
i  79. 

"Upon  determimng  that  it  has  no  jurisdiction 
the  court  may  not  only  refuse  to  proceed  fur- 
ther and  determine  other  objections  or  the 
rights  of  the  parties,  but  It  ia  also  improper 
to  decide  upon  the  sufficiency  of  other  matters 
of'  defense,  and  a  judgment  of  dismissal  for 
want  of  jurisdiction  or  without  prejudice  should 
be  entered,  after  which  the  court  has  no  au- 
thority to  proceed."  IS  a  J.  p.  864,  |  176. 

[1]  Jurisdiction  Is  Invoked  by  the  allega- 
tions of  an  Information,  petition,  or  com- 
plaint ;  but,  if  prior  to  final  judgment  a  mat- 
ter arises  judldally  which  discloses  that  the 
apparent  Jurisdiction  of  the  court  no  longer 
exists,  the  action  should  be  dismissed  for 
want  of  Jurisdiction,  or  transferred  to  a  tri- 
bunal having  such  jurisdiction.  D.  W.  &  P. 
Ry.  Co.  V.  Church,  7  Colo.  143,  2  Pac.  2ia 

It  Is  therefore  apparent  that  if  the  trial 
court  In  the  Instant  case  was  without  power 
to  decide  the  constitutional  question  raised, 
one  way  or  the  other,  it  could  only  dismiss 
the  cause  because  no  other  court  existed  In 
which  It  could  be  tried. 

If  the  denial  of  power  In  the  trial  court  to 
hold  a  law  unconstitutional  was  In  fact  a 
command  to  hold  It  constitutional,  then  the 
defendant  was  denied  due  process  of  law  be- 
cause the  court  could  not  entertain  his  de- 
fense, however  valid  It  might  otherwise  be; 
and  said  section  1  is  in  itself  a  preadjudica- 
tion of  every  case  involving  a  c<m5tltutlonaI 
question.  The  amendment  might  with  equal 
force  have  provided  that  in  every  trial  Involv- 
ing the  c<Hnmlsslou  of  a  criminal  offense  a 
defendant,  who  objected  to  the  constitution- 
ality of  the  act  under  which  he  was  prose- 
cuted, should  be  thereupw  adjudged  guilty 
by  the  trial  court 

In  construing  the  phrase  '"due  process  of 
law,"  the  federal  courts  have  held  th^t: 

"Dne  process  mast,  in  the  language  of  Mr. 
Webster,  be,  according  to  his  familiar  definition, 
the  general  law,  or  law  which  hears  before  it 
condemns,  and  which  proceeds  upon  inquiry 
and  renders  judgment."  Ex  parte  Biggins  (0. 
G.)  134  Fed.  404,  418. 

[7]  "Due  process  of  law"  affords  a  hiring 
before  It  condonns,  and  gives  Judgment  only 
after  trial.  Ong  Chang  Wing  v.  United 
States,  218  U.  S.  272,  280.  81  Sup.  Ot  16.  64 
L.  Bd.  1040. 
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"Due  process  of  law,"  as  applied  to  the 
acts  of  the  govornment  In  Interfering  with 
the  title  of  enjoyment  of  a  i>erson'8  property, 
must  be  tested  by  those  principles  of  dvll 
liberty  and  constitutional  protection  which 
have  become  established  In  our  system  of 
laws,  and  not  generally  by  the  rules  that  per- 
tain to  the  forms  of  procedure  merely.  "In 
Judicial  proceedings  the  law  of  the  land  re- 
quires a  hearing  before  c<»idemnatlon.'' 
Chambers  v.  Gilbert,  17  Tei.  Civ.  App.  106, 
109  ,  42  S.  W.  630. 

It  is  evident  that  the  term  "due  process'  of 
law,"  within  the  meaning  of  the  Constitution 
of  the  United  States,  has  a  broader  meaning 
than  the  process  prescribed  by  act  of  the  Leg- 
islature. 

"Such  a  construction  would  render  the  con- 
stitutional guaranty  mere  nonsense,  for  it 
would  then  mean  no  state  should  deprive  a 
person  of  life,  liberty,  or  property,  unless  the 
state  should  choose  to  do  so."  In  re  Ziebold 
(C.  C.)  23  Fed.  791. 

It  has  been  repeatedly  bdd  that,  in  govern- 
ments such  as  ours,  based  upon  written  con- 
stitutions, "due  process  of  law"  has  a  broad- 
er meaning  than  "the  law  of  the  land"  as 
used  In  Magna  Charta  and  construed  In  Eng- 
land, where  the  Parliament  is  supreme.  Tet 
the  TTnlted. States  Supreme  Court  has  said  oS. 
the  lattor  phrase  that— 

It  was  "intended  to  secure  the  individual 
from  the  arbitrary  exerdie  of  the  powers  of 
government,  unrestrained  by  the  established 
principles  of  private  rights  and  distributive  jus- 
tice." Bank  of  Columbia  v.  0kely,~4  Wheat 
235,  4  L.  Ed.  560. 

On  the  bench  when  that  opinion  was  hand- 
ed down  sat  Marshall  and  Story,  and  of  the 
definition  Itself,  as  applied  to  "due  process  of 
law,"  Judge  Cooley  said: 

"We  have  met  In  no  Judicial  decision  a  state- 
ment that  embodies  more  tersely  and  accurate- 
ly the  correct  view  of  the  principle  we  are  con- 
sidering." 

It  is  immaterial  whether  the  state  should 
choose  to  deprive  a  person  of  life,  liberty,  or 
property  without  trial  by  an  act  of  the  Legis- 
lature or  by  a  constitutional  provision.  Ei- 
ther Is  an  "arbitrary  exercise  of  the  powers 
of  government."  Either  is  a  denial  of  "due 
process  of  law"  and  a  violation  of  the  feder- 
al Constitution. 

It  has  been  argued  here  that  the  "due  pro- 
cess", clause  of  the  federal  Constitution  is  not 
violated  If  the  ccmstltutlonal  question,  rais- 
ed in  the  trial  court,  may  in  some  manner  be 
certified  to  us  for  determination,  and  further 
proceedings  below  suspended  until  the  ques- 
tion is  adjudicated.  It  is  said  that  many 
states  have  provided  a  similar  procedure  un- 
der such  circumstances,  and  that  the  duty 
devolves  upon  us,  under  section  1997,  R.  S. 
1908,  to  provide  such  certification.  We  have 
examined  the  authorities  dted  on  that  sub- 
ject  With  a  single  exception  th^  are  from 


states  where  Jurisdiction  la  conferred  by 
statute,  or  relate  to  bearings  In  appellate 
courts,  or  concern  the  complete  transfer  of  a 
cause  from  a  court  having  no  Jurisdiction  to 
one  having  full  Jurisdiction  to  hear  and  de- 
termine evwy  issue  that  can  be  raised,  l^t 
exceptl<m  Is  the  fidlowing: 

"When  au  important  and  difficult  eonatitn- 
donal  question  aridea  in  an  action  or  proceed- 
ing, pending  before  the  district  court  in  any 
county  of  this  state,  the  judge  of  said  court 
may,  on  motion  of  either  party,  or  upon  his 
own  motion,  cause  the  same  to  be  reserved  and 
sent  to  the  Supreme  Court  for  its  decision." 
Seas.  Laws  Wyo,  1903,  c.  72.  p.  78. 

This  act  does  not  prohibit  the  trial  court 
from  passing  upon  a  constitutional  questSoo. 

The  power  of  the  Legislature  itself  to  pro- 
vide such  procedure  has  been  denied.  San- 
ger et  aL  V.  Truesdall  et  al.,  8  MIcb.  64S; 
Jones  V.  Smitb  et  al..  14  MIcb.  334. 

If  it  la  no  denial  to  a  defendant  of  "due 
process  of  law"  to  compel  him  to  try  a  por- 
tion of  hlB  case  in  the  district  court,  and  a 
fwrtlon  of  It  In  the  Supreme  Court,  it  may, 
with  equal  validity,  be  provided  that,  should 
the  Information  be  filed  In  the  district  court 
of  Weld  county  and  his  defenses  l>e  (1)  the 
unconstitutionality  of  the  act  under  which 
he  Is  prosecuted.  (2)  an  alibi,  and  (3)  insan- 
ity, the  constitutional  question  shall  be  heard 
only  in  the  Supreme  Court  the  defense  of  In- 
sanity In  the  county  couri:  of  Pueblo  county, 
the  alibi  In  the  district  court  of  Montezuma 
county,  and  the  remainder  of  the  cause  be 
tried  where  the  Information  was  filed. 
Should  such  an  outrage  be  permitted  by  the 
Constitution,  can  there  be  a  lingering  doubt 
in  the  mind  of  any  man  that  the  accused  has 
been  denied  "due  process  of  law"?  Can  those 
who  sanction  such  procedure  still  contend 
that  transportation  of  the  colonists  to  Eng- 
land for  the  trial  of  offenses  alleged  to  have 
been  committed  cm  this  c<»itlnent  would  have 
Involved  any  violation  of  individual  rlgbtst 

[8,  IJ  Having  held  said  section  1,  art.  6, 
null  and  void  so  far  as  it  attempts  to  pro- 
hibit trial  courts  from  adjudicating  state 
constitutional  questions,  it  becomes  our 
bounden  duty  to  Bay  to  what  extent,  if  at 
all,  this  decision  Is  affected  by  the  recall  pro- 
visions of  said  section.  This  is  true  for  the 
same  reasons  as  set  out  in  our  opinion  In 
No.  9522,  and  for  the  reasons  there  given  we 
are  forced  to  declare  such  recall  provisions 
null  and  void.  If  the  people  cannot  by  statute 
or  constitutional  enactment  deny  to  any  per- 
son "due  process  of  law,"  no  more  can  they 
accomplish  the  same  object  by  popular  vote 
under  the  guise  of  the  recall  of  a  court  de- 
cision. The  prohibition  of  the  federal  Con- 
stitution is  against  the  state  itself.  What 
the  state  cannot  do  it  cannot  authorize  one 
of  Us  municipalities  to  do. 

"Even  by  conatitational  amendment  the  peo- 
ple cannot  set  b^bxX  any  portion  <rf  the.  Btata 
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ia  Buch  manner  that  that  portion  of  the  Btate 
shall  be  freed  trom  the  Constitution."  People 
«x  rel.  Elder  v.  Sours,  31  Colo.  869,  885^  74 
Pic.  107.  102  Am.  St  Rep.  34. 

Every  dedslon  of  this- court  npholding  the 
Twentieth  Amendmoit  to  the  state  Constitu- 
tion (see  Laws  1913.  p.  689)  (which  provides 
lor  the  organlzatloD  of  home  rule  cities)  Is 
based  upon  the  proposition  that  the  amend- 
maitdoes  not  violate  this  federal  law  against 
the  creation  of  a  state  within  a  state,  and  in 
each  it  is  conceded  1^  the  litigants,  and  held 
by  the  court,  that  It  It  did  so  it  would  be  duU 
and  void.  What  It  has  been  repeatedly  held 
that  the  Twentieth  Amendment  did  not  and 
could  not  do  is  now  attempted  by  said  section 
1,  art  6,  in  that,  by  the  simple  expedient  of 
a  monldpal  recall  of  all  declalons  Interfering 
with  the  dty's  absolute  independence,  it  may 
escape  altogether  from  the  control  of  the 
itate  CoDstitution. 

If  a  dty  of  Colorado  he  anpow«red  by  a 
Tote  of  its  dtlsens  to  determine  when  It  will 
tod  when  it  will  not  permit  the  state  Con- 
Btitution  to  be  enforced  within  Its  borders, 
it  is  thus  freed  from  the  fundamental  law 
of  the  land,  and  may  set  at  defiance  the 
whole  power  of  the  people  of  the  common- 
wealth. It  may  enact  its  own  Constitution, 
establish  its  own  courts  of  general  Jurisdic- 
tlon,  provide  its  own  Criminal  Code,  refuse 
to  pay  state  taxes,  and  do  any  and  all  things 
which  a  sovereign  power  may  do. 

To  uphold  the  municipal  recall  provisions 
of  said  section  1  would  therefore  be  to  over- 
throw the  Twentieth  Amendment,  as  in  viola- 
tioD  of  this  rule  against  the  creation  of  a 
state  within  a  state.  By  the  exercise  of  the 
powers  therein  [vetended  to  be  granted  a 
borne  rule  city  would  destroy  Itself. 

To  uphold  any  portion  of  the  "recall"  pro- 
visions of  said  section  1,  art.  6,  is  to 
destroy  the  Constitution  itself  by  holding 
that  the  people  may,  popular  vote,  decide 
whether  they  will  or  will  not  recognize  it 
in  a  givm  case. 

We  must  not  be  understood  as  saying  that 
the  people  of  Colorado  cannot  make  any 
dtange  in,  or  amendment  to,  their  funda- 
mental law  which  is  not  of  itself  a  violation 
of  the  federal  Constitution.  They  have  the 
power  to  create  courts  and  abolish  them. 
They  may  confer  jurisdiction  upon  one  court 
and  deny  it  to  another,  but  they  are  powers 
less  to  violate  the  federal  Constitution  or 
strip  their  courts  of  the  power  to  pass  upon 
8a<^  a  violation. 

If  the  Constitution  of  Colorado  does  not 
guarantee  due  process  of  law  to  a  single  in- 
dividual, the  weakest  and  most  forsaken 
ever  brought  before  the- bar  of  Justice,  even 
against  the  unanimous  demand  of  the  whole 
people  of  the  state  for  summary  punish- 
ment, then  It  is  A  violation  of  the  supreme 
iBw  of  the  land,  and  Its  pretended  safeguards 
a  delusion  and  a  mockery. 

If  an  nnconstltntlonal  statute,  creadng  a 
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crime  unknown  to  the  common  law,  may  be 
passed  by  the'Leglslature;  if  a  citizeu  may 
be  put  upon  trial  thereunder;  if  the  trial 
court  may  be  prohibited  from  hearing  his 
plea  that  the  statute  violates  the  constitu- 
tional guaranties  of  his  state;  if,  when  this 
court  has  so  held,  that  statute  may  be  re* 
enacted  by  a  bare  majority  of  those  voting 
thereon  and  the  severest  penalties  be  there- 
upon Inflicted — then  law  has  become  a  phan- 
tom and  Justice  a  dream,  and  constitutional 
guaranties  of  the  sacredness  of  life,  liberty 
and  property, 

"A  tale 

Told  by  an  idtot  full  of  sound  aod  fuiy. 
Stgnltylng  nothing." 

[10]  It  follows  from  what  has  hereinbe- 
fore been  said  that  all  those  provisions  of 
amended  secticm  1  of  article  6,  of  our  state 
Constitution  which  purport  to  furnish  the 
plan  and  machinery  for  the  nullification  of 
the  decisions  of  this  court  holding  state  laws 
and  city  cnarters  contrary  to  the  state  Con- 
stitution are  null  and  viod,  and  are  not  sub- 
ject to  the  prohibition  that  they  shall  not  be 
binding  until  60  days  after  the  date  of  thdr 
filing,  but  stand  on  the  same  footing  as 
other  decisions  of  this  court. 

Having  thus,  in  this  cause  and  in  No.  9622, 
disposed  of  so  much  of  amended  section  1 
of  article  6  of  the  state  Constitution,  it  is 
Imperative  to  say  what.  If  any,  portion  of 
that  section  remains.  The  first  nine  lines 
of  this  section  and  a  part  of  the  tenth  read 
as  follows: 

"Section  1.  The  judicial  power  of  the  state  as 
to  all  matters  of  law  and  equity,  except  as  in 
the  Constitution  otherwise  provided,  shall  be 
vested  in  a  supreme  court,  district  courts, 
county  courts,  and  such  other  courts  as  may 
be  provided  by  law.  In  counties  and  cities 
and  counties,  having  a  population  exceeding 
one  hundred  thousand,  exclusive  origiaal  ju- 
risdiction in  cases  iOToiving  minors  and  persons 
wiiose  offenses  concern  minors  may  be  vested 
in  a  separate  court  now  or  hereafter  establish- 
ed by  law." 

It  is  perfectly  ai^rent  tb&t  so  much  of 
the  section  is  in  no  way  involved  in  the 
issues  here  presraited  or  the  questions  here 
deto^ined.  The  remainder  is  held  null  and 
void  and  no  part  of  the  state  Constitution. 

Defendants*  motion  and  demurrer  put  in 
issue  two  questions  of  law:  (1)  niat  the 
act  under  which  -the  information  was  filed 
was  unconstitutional;  (2)  that  the  raising 
of  that  question  ousted  the  court  of  Jurisdic- 
tion. 

[11]  The  Judgment,  to  which  alone  we 
must  look,  merely  sustains  the  motion  and 
demurrer.  The  "opinion"  of  the  court  Is 
not  to  be  considered.  If  either  ol^ectlcm  to 
the  Information  were  good,  the  ruling  must 
tie  upheld.  We  have  seen  that  the  second 
was  not.  It  therefore  becomes  necessary  to 
consider  the  first,  for  if  the  act  Itself  was 
unconstltntiooal  the  Judgment  was  correct, 
however  wrong  the  reasons  givoi.  The  rec- 
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3rd  showB  that  no  evidence  was  taken,  and 
tbe  facts  set  forth  In  the  motion  to  quasb 
were  not  admitted.  We  must  assnme,  there- 
fore,  that  only  questions  of  law  were  con- 
sidered by  the  court  In  entering  the  judg- 
ment, and  oar  review  must  be  confined  to 
those. 

[12]  Defendants  have  favored  us  with  no 
briefs  on  th«ie  subjects,  and  In  our  o(dnion  It 
Is  necessary  to  consider  onl7  the  contentions. 

(1)  That  the  act  Is  In  violation  of  section 
21,  art.  5,  of  the  state  Constitution,  in  tliat 
It  contains  more  than  one  subject,  and  that 
these  are  not  clearly  expressed  In  the  title; 

(2)  that  It  violates  section  26,  art  2  of 
the  state  Constitution,  and  paragraph  1, 
art.  14,  of  the  amendmeaita  to  tbe  United 
States  Constitution,  in  that  It  abridges  the 
privU^es  and  immunities  of  citizens,  denies 
the  equal  protection  of  the  law,  and  denies 
"due  proceaa." 

The  title  of  this  act  is  "An  act  relat- 
ing to  the  practice  of  medicine  in  the  state 
of  Colorado."  Defendants  assume  that  "the 
practice  of  medicine"  means  the  practice  of 
administering  drugs  and  nothing  more' : 
hen  CO  they  maintain  that  this  statute,  whldi 
establishes  a  board  of  medical  examiners 
and  commits  to  their  jurisdiction  the  admis- 
sion of  persons  to  practice  medicine,  the 
revocation  of  licenses,  the  practice  of  chirop- 
ody, optometry,  chiropractic  and  midwifery, 
and  provides  penalltes  for  its  violation,  is 
entirely  beycmd  the  scope  of  the  title.  With 
this  contention  we  are  unable  to  agree. 
"Medicine"  as  herein  used  Is  properly  defined 
as  the  art  of  healing.  See  Webster's  Dic- 
tionary and  27  Cyc.  466.  So  defined,  the 
title  includes  everything  covered  by  the  act 
Every  provision  thereof  germane  to  this  sub- 
ject Is  valid.  People  ex  rel.  Colo.  Bar  Ass'n 
V.  Erbaugh,  42  Colo.  480,  490,  94  Pac.  349. 

The  generality  of  the  title  Is  commendable. 
In  re  Breene,  14  Colo.  401,  405,  24  Pac.  3. 

[13]  Neither  does  the  statute  deny  "due 
process  of  law."  It  creates  a  tribunal,  pro- 
vides for  notice  and  hearing,  for  evidence  and 
argument.  In  re  Lowrie,  8  Colo.  499,  512, 
613.  9  Pac.  489,  54  Am.  Rep.  558. 

The  contention  that  it  abridges  the  privi- 
leges and  Immunities  of  citizens  and  denies 
equal  protection  of  the  law  Is  included  within 
the  objection  that  It  denies  "due  process." 
They  stand  or  fall  together. 

Constitutional  objections  have  been  raised 
to  similar  legislation  In  many  states,  but 
these  acts  are  supported  by  the  great  weight 
of  authority.  See  Dilllard  v.  Medical  Board 
(No.  9958)  196  Pac  866,  decided  at  the  pres- 
ent term,  and  cases  therein  cited. 

The  Judgment  on  the  motion  to  quash  and 
demurrer  to  the  information  was  wrong,  and 
is  therefore  disapproved  and  reversed. 
People  V.  Fitzgerald.  51  Colo,  175,  177,  117 
Pac.  135. 

SCOTT.  O.  J.,  not  participating. 
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PARSONS  at  al.  v.  PARSONS.  (No.  10033.) 
(Supreme  Court  of  Colorado.   April  4,  1921.) 

1.  Statatas  «s»85(l)— Statat*  relatlag  to  «- 
voree  held  Mt  iinonatltiitioiiBi  as  speeid 
laflslatioa;  '^nBthig  dlvoroeB." 

Lam  Wn,  p.  183,  |  10,  providing  that 
the  death  of  eitiier  part?  to  a  divorce  suit  with- 
in six  montbs  after  findings  of  fact  and  con- 
dusions  of  law  are  filed  shall  operate  automat- 
ically to  grant  an  absolute  divorce  to  the  par- 
ty to  whom  it  might  have  been  granted  had 
the  full  period  expired,  held  not  violative  of 
Const  art  |  2S,  prohibiting  the  enactment 
of  local  or  apedal  laws  for  "grautiDg  divorces," 
since  SDcfa  statute  is  not  a  law  for  "granting 
divorces,"  within  the  Comrtitution,  and  since 
it  operates  uniformly  on  every  person  who  is 
bronght  within  the  relations  and  drcumatanees 
provided  for  and  therefore,  is  Jiot  a  local  or 
spedal  law. 

2.  Constltotloaal  law  «=»55-^tatate  a«  to  dt- 
voroa  deoree  graated  Mitonatieally  on  death 
of  althar  par^  within  six  noaths  followlas 
fladlngs  held  aot  enoroachment  oa  JudMary. 

Laws  1917,  p.  183,  {  10,  providing  that 
the  death  of  either  party  to  a  divorce  action 
during  the  six  months  following  the  findings 
and  conclusions  of  law  shall  operate  automat- 
ically to  grant  a  divorce  to  person  to  whom 
divorce  might  have  been  granted,  had  tbe  full 
period  expired,  Aeld  not  unconstitutional  as  an 
encroachment  upon  the  judiciary,  in  violatiM 
of  Const  art  S. 

3.  Divorce  «=3l70— Judgment  ^»502— Stat- 
ute as  to  iHvoroe  being  automatleally  grantsd 
on  death  of  either  party  not  Invalid  as  the 
equivaieat  of  a  Jidgment  against  a  deceased 
party;  Jiidonaot  asalnst  deemsad  peraon  not 
open  to  odliateral  attaek  If  oonrt  had  Jorla- 
dletloB. 

Laws  1917,  p.  183,  |  10,  providing  that  the 
death  of  either  party  to  a  divorce  action  be- 
fore the  expiration  of  the  six  months  follow- 
ing the  filing  of  the  findings  of  fact  shall  oper- 
ate automatically  to  grant  a  divorce  to  the  par- 
ty to  whom  it  might  have  been  granted  bad 
the  full  six-month  period  expired,  held  not  in- 
valid on  theory  that  the  statute  is  the  equiva- 
lent of  a  judgment  against  a  deceased  party, 
since  such  ju^ments  are  not  void  or  open  to 
n^teral  attack  where  the  court  haa  acquired 
jurisdiction  of  tbe  subject-matter  and  the  per- 
sons during  the  lifetime  of  such  party. 

4.  Executors  and  administrators  «=::»I88— Di- 
vorced wife  not  former  husband's  "widow." 

A  divorced  wife  is  not  entitled  to  a  widow's 
allowance  on  former  husband's  death,  since  she 
is  not  the  "widow"  of  such  former  husband. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Widow.] 

En  Banc. 

EtTor  to  M<mtroBe  Oounty  Court;  S.  6. 

Sherman,  Judge. 

In  the  matter  of  the  estate  of  Henry  B. 
Parsons,  deceased.    Petition  by  Minnie  M. 
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PanKms  for  a  widow's  aUowaiice,  and  for 
a  decree  prorldlng  that  she  la  entitled  to  In- 
herit as  a  widow  one-liaU  of  the  deceased's 
estate.  Petition  granted  as  to  widow's  al- 
l<maDce,  but  denied  as  to  Inheritance  of  one- 
half  of  estate  as  deceased's  widow,  as  pre- 
matore,  and  Ethti  Roy  Parsons  and  others 
bring  error,  and  petltttmer  assigns  cross-er- 
ror. Reversed  and  ronanded,  with  dlxectloiis 
b)  dismiss  petltton, 

John  H  StlTers^  of  Montrose^  tor  plalnttHs 
In  GXTor. 

Chtlin  ft  Blake,  of  Ifonttose,  for  defttidant 
Id  error. 

A£LBN,  T.  Ob  December  23. 1^,  the  de- 
fndant  la  error,  Hlnnls  H.  Parsons,  filed  In 
file  county  eomt  of  M<mtro8e  county.  In  the 
matter  of  tbe  estate  ctf  ^nxy  R.  Panons,  de- 
csaied.  her  petition  for  a  widow's  allowance, 
and  fuf  a  decree  prorldlng  "that  she  inherit 
as  die  widow  of  satd  H.  R.  Vsxmaa,  and  be 
entitled  to  (Hie-taalf  of  tlm  estate  of  saM  H. 
B.  Parsons,  deceased." 

Tbe  applicatlcn  for  widow's  allowance  was 
granted  tbe  coort,  and  certain  heirs  of 
Boiry  S.  Parsons,  deceased,  who  are  ad- 
versely affected  by  llie  court's  mOng,  bring 
flie  cause  liere  for  review.  The  petition,  In 
so  fiv  as  It  asks  tar  an  order  that  petlttoner 
is  entitled  to  Inherit  as  a  widow,  was  denied, 
H  premature,  and  the  defendant  In  error  as- 
idgns  cross-error  to 'the  courl^s  ruling  in  ttiat 
respect. 

The  ^rlndpal  question  presented  for  our 
aetermlnati<m  Is  whether  the  defendant  In 
error  wan,  at  tbe  time  of  the  filing  of  her 
petition,  a  widow  of  Henry  R.  Parsons,  de- 
ceased. BO  as  ta  be  mtitled  to  a  widow's  al- 
lowance, and  to  inherit  as  a  widow.  The 
fKta  giving  rise  to  the  controvert  are  as 
f<dlow8 : 

On  March  9,  1918,  the  defendant  in  error 
broaght  an  action  In  the  district  court  of 
Montrose  county  against  her  husband,  for 
divorce.  On ,  April  17,  1918,  Henry  R.  Par- 
sons, the  defendant  In  the  divorce  action, 
filed  his  answer,  and,  by  agreement,  the 
canse  was  tried  that  day.  On  April  18, 1918, 
the  court  made  and  caused  to  i>e  filed  its 
findings  of  fact  and  conclusions  of  law,  in 
favor  of  the  plaintiff,  reciting,  among  other 
things: 

*frhat  the  plaintiff  shall,  at  the  expiration  of 
■Ix  months  from  tbe  date  of  the  filing  hereof 
by  the  clerk,  be  entitled  to  a  decree  of  divorce, 
provided  these  flndiogs  of  fact  and  condDsions 
of  lav  have  not  been  set  aside,  and  no  motion 
to  set  them  aside  remslns  anheard  end  unde- 
cided." 

On  October  13,  1918,  which  was  four  days 
before  the  expiration  of  the  six  months  fol- 
lowing the  filing  of  the  findings  of  fact  and 
conclusions  of  law,  Henry  R.  Parsons,  the 
defendant,  died.  No  application  has  ever 
been  made  to  set  aidde  the  findings  c€  fact 


.  PABSONB  167 

p.) 

and  conduslcms  of  law,  nor  any  ord^  enters 
ed  to  that  effect,  and  no  final  decree  of  di- 
vorce has  ever  been  entered. 

The  plaintiffs  In  error  contend  that  the 
defendant  In  error  has  the  status  of  a  di- 
vorced wife.  Just  BB  she  would  have  if  a 
final  decree  of  divorce  had  been  granted,  and 
entered  in  her  favor  in  the  divorce  action. 
It  Is  claimed  that  this  situation  arises  by 
reason  of  the  provisions  of  section  10,  chap- 
ter 66,  Sees.  Laws  1917,  whldi  so  ter  as 
material  here,  reads  as  follows: 

"Section  la  *  *  *  Tbe  court  shall  make 
and  sign  written  findings  of  fact  and  conclusions 
of  law  In  the  case,  and  shall  cauae  the  same  to 
be  filed  with  the  derk  oC  the  court  No  de- 
cree of  divorce  shall  be  granted  nntil  the  ex- 
piration of  six  months  from  the  day  on  whidi 
snch  flndfaigs  of  tut  and  ctmclnsions  of  law 
were  filed  by  the  derk  of  the  court,  and  any  di- 
vorce granted  before  the  expiration  of  the  said 
aiz  montha  shall  be  null  and  void:  Provided, 
however,  that  the  death  of  either  party  l>efore 
the  expiration  of  the  said  six  months  after  tbe 
finding  of  facte  shall  operate  aatomatically  so 
as  to  grant  immediate  and  absolute  divorce  to 
the  party  to  whom  the  divorce  might  have  been 
granted  had  the  full  period  of  six  montha  ex- 
pired.   •  • 

The  foregoing  statutory  provision  1%  by 
counsel  for  defendant  In  error,  assailed  as 
unconstitutional. 

Section  25,  artide  6,  of  the  state  Ooostttu- 
tlon  inoTidra  that— 

"The  general  assembly  shall  not  pass  local 
or  special  laws  In  any  of  the  following  enu- 
merated eases,  that  is  to  say:  First  Vor 
granting  divorces.   •   •  •»» 

[1]  The  statute  Is  not  one  "granting  di- 
vorces," within  the  meaning  of  the  consti- 
tutional provision  above  quoted.  Further- 
more, the  statute  operates  imlformly  on  ev- 
ery person  who  Is  brought  within  the  rela- 
tions and  circumstances  provided  for,  and  Is 
therefore  a  general,  and  not  a  spedal,  or  a 
local,  law.  25  B.  C.  L.  816,  S  66.  In  State 
V.  Duket,  90  Wis.  272,  63  N.  W.  83,  31  L.  R. 
A.  515,  48  Am.  St  Rep.  923,  a  statute  in-o- 
vlding  that  a  sentence  of  Imprisonment  for 
life  shall  dissolve  the  marriage  of  the  per- 
son sentenced  without  any  Judgment  of  di- 
vorce or  other  legal  process,  was  held  not 
to  be  In  conflict  with  a  constitutional  provl- 
slon  against  legislative  divorces. 

[2]  The  main  objection  to  the  statute  ap- 
pears to  be  based  on  tbe  proposition  that  it 
is  an  attempt  by  the  Legislature  to  exerdae 
authority  properly  within  the  scope  of  the 
Judidal  power,  and  therefore  in  violation  of 
article  3  of  tbe  state  OonsHtution,  whidi 
reads  as  follows: 

"The  powers  of  the  govenunent  of  tUa  state 
are  divided  Into  three  distinct  departments— 
tbe  legislative,  executive  and  Judicial— and  no 
persons,  or  collection  of  persons,  chaiged  wftb 
tbe  exerdse  of  powers  protwrly  bdon^ng  to 
one  nt  tiiese  d^artments  shall  exerdse  any 
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power  properly  belonffing  to  either  of  the  oth- 
er* except  as  in  tbifi  Gonatitatioii  expressly 
directed  or  permitted." 

The  dlTOTce  statute  glTes  to  the  flndlngB  of 
fact  and  contiusions  ot  law  the  effect  of  a 
final  de<xee  of  dlroroe  In  case  of  the  death 
<a  one  of  the  iMutles.  This  does  not  result 
in  depriving  any  person  of  hla  day  In  court, 
nor  does  it  affect  property  rights  without 
due  pro<Ms  of  law,  since  the  findings  of  tact 
and  ctmcluslcMis  ot  law  In  divorce  actions  are 
made  and  filed  only  after  trial  ot  the  cause 
upon  its  merits.  The  statute  leaves  Judicial 
functions  In  divorce  matters  with  the  courts ; 
the  determination  of  all  issues  of  law  and 
fact,  and  of  rights  and  obligations,  with  ref- 
erence to  past  transactiODs,  is  still  left  to 
the  court.  The  statute,  in  cases  arising  aft- 
er its  enactment,  gives  to  a  party  who  has 
been  adjudged  by  a  court  to  be  oitltted  to  a 
divorce  the  status  of  one  having  obtained  a 
divorce.  In  this  respect,  the  statute  Is  anal- 
ogous to  certain  curative  acts  which  have 
been  upheld  as  a  prtqier  exercise  of  the  1^ 
islative  power,  because  "th^  do  not  declare 
or  determine,  but  only  confirm  rights."  See 
12  O.  J.  821,  §  27S.  In  12  O.  J.  807,  §  239,  It 
is  said: 

"The  distlDctioD  between  the  fUDctions  of 
the  legislative  and  Judicial  departments  is  that 
it  is  tiie  province  of  the  Legislature  to  estab- 
lish rales  that  shall  regulate  and  govern  In 
matters  or  transactions  occurring  subsequent 
to  the  legislative  action,  while  the  judiciary  de- 
termines rights  and  obligaUons  with  reference 
to  transactions  that  are  past  or  conditions 
that  exist  at  the  time  of  tiie  exercise  of  Ju- 
dicial power." 

[S]  Applying  to  the  statute  the  test  laid 
down  in  tbe  toregoiag  quotation,  we  cannot 
see  that  it  is  an  encroadunrat  upon  the  Ju- 
diciary, and  therefore  hold  It  to  be  constltu- 
tional. 

There  is  no  valid  objection  to  the  statute 
if  It  Is  regarded  also  as  the  equivalent  of  a 
Judgment  against  a  deceased  party.  Sudi 
Judgments  are  not  void,  or  i^>en  to  collat- 
eral atta<&,  where  the  court  had  acqhlred 
Jurisdiction  of  the  subject-matter  and  the 
persons  during  tite  lifetime  of  sncih  party. 
28  Cyc:  678. 

[4]  Tot  the  reasoiu  above  stated,  tbe  de- 
fendant In  error  had  the  status  of  a  wife  ab- 
solutely divorced  fn»n  her  former  husband, 
Eenry  B.  Parsons,  at  the  time  she  filed  her 
Iietition.  A  divorced  wife  is  not,  and  can- 
not be,  the  widow  of  him  from  whom  she 
was  divorced.  40'  Oyc.  934 ;  (yMalley  v. 
0*Malley,  46  Mont.  549,  129  Pac  601,  Ann. 
Oas.  1914B,  664.  The  court  erred  in  grant- 
ing  the  widow's  allowance. 

The  Judgment  is  reversed  and  the  cause 
remanded,  with  directions  to  dismiss  the  pe- 
tition. 

SCOTT,  a  J.,  not  participating. 


(33  Idaho,  718) 

BERGH  et  nu  V.  PENNINGTON  at  «L 
(No.  8346.) 

(Supreme  Court  of  Idaho.  April  80.  1921.) 

1.  Appeal  ant  wnr  «=»67.l(l)-- Wboro  report- 
er's transerlpt  atrlokea  oaiy  Jadgoieat  roU 

remain*. 

Upon  appeal  from  a  Judgment,  where  the 
reporter's  transcript  has  been  stricken  from  the 
files,  tbe  only  record  remaining  before  this  cpnrt 
is  the  Judgment  roQ. 

2.  Appeal  and  error  ^1135  ~  Where  reoorri 
oonslsts  of  JsiHiniest  roll  oaly,  aod  isdiags 
responsive  to  Isaaes,  Judti"*>t  will  bo  af- 
flrnied. 

Upon  appeal  from  a  Judgment,  where  the 
record  consists  of  the  Judgment  roll  only,  and 
where,  as  in  this  case,  the  findings  are  respon- 
rive  to  the  material  issues  presented  by  the 
-pleadings  and  sustain  the  oondualonB  of  law 
and  the  decree  entered  thereon,  the  Judgment 
will  be  afilrmed. 

3.  Appeal  aad  error  «=>I036(6>— laterventtoa, 
H  error,  harmleae  wlwra  ao  aabstaatial  rights 
affeeted. 

The  action  <a  a  trial  oonrt  in  permitting  « 
party  who  has  an  Interest  in  the  controvert, 
but  is  represented  by  a  trustee,  to  intervene* 
if  error,  was  harmless.  Inasmuch  as  no  sob* 
stantial  right  of  appellants  could  have  be«B 
affected  therein. 

On  Petition  for  Behearing. 

4.  Corporations  ^=^59  —  Officers  of  foretga 
oorporation  executing  trust  deed  estopped  t* 
deny  corporate  existence  or  right  to  do  kail- 
ness. 

Officers  and  directors  of  a  foreign  corpo- 
ration, the  right  of  which  to  do  huainess  io  tills 
state  has  been  forfeited  for  failure  to  make  its 
annual  report  and  pay  its  license  fee,  who,  after 
such  forfeiture,  acting  in  their  offidal  capacity, 
direct  and  execute  a  trust  deed  conveying  prop- 
erty of  the  corporation,  are  estopped  from  deny- 
ing the  corporate  existence  of  sodi  corporation 
and  from  showing  that  its  right  to  do  business 
had  been  forfeited  at  the  time  of  the  execution 
of  the  trust  deed. 

Appeal  from  District  Court,  Owyhee  Coun- 
ty; Ed.  L.  Bryan,  Judge. 

Actions  by  O.  A  Bei^h  and  another  against 
C.  E.  Pennington  and  others  to  quite  title 
to  certain  mining  claims  in  Owyhee  County, 
and  by  the  Jtfurpby  Lumber  Company  to 
foreclose  a  trust  deed  covering  the  same 
pro[>erty,  consolidated  by  stipulation.  Judg* 
ment  for  defendants,  and  plaintiffs  appeaL 
Affirmed. 

8.  T.  Schrelb«  and  P.  BL  Oavaney,  both  oC 
Bols^  for  appellants. 

Ira  B.  Barber,  W.  H.  Davison,  Hawley  ft 
Hawley,  and  O.  W.  Wortiiwine,  all  of  Bolaek 
for  respond^ts. 

BUDOE,  J.  Ree^ndents  heretofore  made 
a  motion  In  this  court  to  strike  tbe  reporter's 
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transcript  from  ttie  record  and  to  dismiss 
the  appeal  In  this  cause,  and  the  opinion  of 
Oils  court  tliereon,  whl<^  will  be  found  in 
33  Idaho,  — 1 101  Pac  204,  contains  a  state- 
ment of  the  material  facts  of  the  case,  and 
disclosea  the  action  of  this  court  In  strik- 
ing the  reporter's  transcript  and  defying 
the  motion  to  dismiss  the  appeal. 

[1]  The  farter's  transcript  having  been 
stricken,  the  only  record  now  before  as  Is 
the  judgment  roll.  As  was  said  by  this 
court  in  the  case  of  Storey  &  Fawcett  v. 
Nampa  &  Meridian  IrrlgaUon  District.  32 
Idaho,  T13»  at  page  720.  187  Pa&  040.  at 
page  M7: 

mtiat  be  regarded  as  settled  law  in  this 
state  under  existing  statntes  that,  where  upon 
appeal  from  a  judtnuent  the  record  brought  to 
this  coort  contains  neither  a  transcript  of  the 
proceedings  had  upon  the  trial  nor  a  bill  of 
exceptions,  nothing  belongs  to  the  record  ex- 
cept the  judgment  roll,  and  no  qnedtlon  outside 
9t  a*  record  can  ba  conddered  by  the  conrL" 

[I]  We  have  carefully  examined  tbe  plead- 
ings, from  which  It  appears  that  a  canse  of 
actton  Is  stated.  The  findings  are  rrapon- 
rive  to  tlie  material  issnes  presented  by  the 
l^eadlngs,  and  Bostaln  the  ocmcluslons  of  law 
and  the  decree  entered  thereon.  > 

[S]  Appellants  omtend  that  the  conrt 
erred  in  refusing  to  set  aside  and  vacate  an 
order  p^mltting  H.  J.  Bnison  to  intervene. 
l%ere  is  no  merit  in  this  contention.  Ben- 
sm  bad  an  interest  in  the  controversy,  and 
was  represented  by  the  tniste&  Without 
deciding  whether  he  had  a  right  to  inter- 
vene, the  action  of  the  court  In  permitting 
him  to  do  so,  if  error,  was  harmless,  Inas- 
rnndi  as  no  substantial  right  of  appellants 
could  have  been  affected  thereby.  4  O.  J. 
p.  926. 

The  judgment  is  affirmed.  Costs  are 
awarded  to  respond^ts. 


RICE,  a 
concur. 


and  DTTNM  and  LEE,  JJ., 


On  Petition  for  Rehearing. 

RICE,  O.  J.  Appellants  have  filed  a  peti- 
tion for  rehearing  in  this  case.  They  Insist 
that  the  court  erred  In  holding  that  the 
permissltm  of  Benson  to  Intervene  in  the 
original  action  was  harmless  error.  We  are 
by  no  means  convinced  that  the  permtesion 
granted  to  Benson  to  Intervene  was  errone- 
ous. But  in  any  event  we  adhere  to  our 
former  opinion  that  no  prejudice  resulted 
from  the  Intervention. 

It  Is  further  Insisted  that  the  trust  deed 
executed  by  the  Bergh  Mining  &  Milling 
Company,  a  Washington  corporation,  to  re- 
spondent Barber,  which  was  foreclosed  by 
the  Judgment  In  the  actltm,  was  void  for  the 
reason  that  at  the  time  of  the  execution 
thereof  the  right  of  the  corporation  to  do 


business  in  this  state  had  been  forfeited  to 
the  state  for  failure  to  make  its  annoal  re- 
port and  pay  its  license  f6e  as  provided  In 

0.  S.  {  4786. 

[4]  Appellants,  after  having  directed  and 
executed  the  trust  deed,  acting  in  the  capac- 
ity of  officers  of  the  defunct  corporation, 
are  estopped  from  denying  the  corporate 
existence  of  the  Bergh  Mining  &  Milling 
Company  and  from  showing  that  Its  right  to 
do  business  had  been  forfeited  at  the  time 
the  trust  deed  was  executed.  14' C.  J.  pp.  237 
and  247;  Fletcher,  Enc.  Corporations,  voL 

1,  p.  679;  Chadwlck  v.  DIcke  Tool  Co.,  186 
111.  App.  376;  Brady  v.  Delaware  Mut  Life 
Ins.  Co.,  2  PennewlU  (Del.)  237,  45  Atl.  346. 
See,  also,  Henry  Gold  Mln.  Co.  v.  Henry,  25 
Idaho,  338.  137  Pac.  523;  Toledo  Computing 
Scale  Co.  v.  Toong,  16  Idaho,  1S7,  101  Pac. 
257. 

It  Is  also  urged  that  the  trust  deed  Is  in- 
valid because  It  was  never  executed  by  ap- 
pellant Jennie  Bergh,  wife  of  appellant  O. 
A.  Bergh.  Under  the  findings  however,  she 
had  no  interest  in  the  property,  and  It  was 
not  necessary  that  she  execute  the  trust 
deed. 

The  other  grounds  for  rehearing-  urged  In 
the  petition  are  without  merit 

The  petitum  should  be  denied;  and  it  li 
so  ordered. 

DUNN  and  UIB;  J3„  omcar. 


(33  Idaho.  TO)) 

NEW  FIRST  NAT.  BANK  OF  COLUMBUS, 
OHIO,  V.  LINDERMAN,  City  Treassrar. 
(No.  32S6.) 

(BupreiSe  Court  of  Idaho.  April  25,  1821. 
Behearing  Denied  May  28,  1921.) 

1.  MHsldpal  corporations  ^=9521— Funds  rais- 
ed by  assessmant  in  manlcipal  sewerage  dis- 
trict held  applloaUe  first  to  Interest  coupons 
and  next  to  redemptton  of  unpaid  bonds  In  or- 
der. 

Under  Bev.  Codes,  |  2353,  as  amended  by 
Sess.  Laws  1911,  e.  80.  subd.  11.  now  C.  S.  | 
4149,  the  funds  raised  by  assessment  In  a  mu- 
nicipal sewerage  district  should  be  applied  first 
to  the  payment  of  the  interest  coupons  on  all 
unpaid  bondB,  second  to  the  redemption  of  the 
unpaid  bonds  in  their  order  beginning  with  the 
lowest  nnmber. 

2.  Constitutional  law  «s»2g0(  I )— Method  of 
application  of  sewerage  district  funds  raised 
by  assessment  held  sot  a  taking  of  property 
without  dns  process. 

Such  method  of  Applying  the  funds  does  not 
violate  Idaho  Constitution.  arL  1,  |  13.  which 
prohibits  the  taking  of  property  without  due 
process  of  law. 
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Aiipeal  from  District  Ootul;  WaAlnstoa 
County ;  Isaac  F.  Smltb,  judge. 

A]n>Ucation  by  the  New  First  National 
Bank:  of  Colnmbns,  Ohio,  for  writof  manda- 
nfus  against  Bdary  B.  Llndernum,  Treasur- 
er of  the  City  of  Welser.  An  alternative 
writ  was  issued,  motion  to  quash  denied, 
and  a  peremptory  writ  issued,  and  detmdant 
appeals.  Affirmed. 

J.  W.  Galloway  and  Frank  D.  Ryan,  both 
of  Welser,  for  ai^i^ant 

Charles  F.  Beddodi  and  J.  P.  Pop^  both 
of  Boise,  for  reqiondent 

McCarthy,  J.  The  city  of  Welser  cre- 
ated certain  sewer  distrlcta  and  caused 
sewers  to  be  installed.  The  property  affect- 
ed was  duly  assessed  and  bonds  were  issued 
under  the  provisions  of  R.  C.  1  2353  as 
amended  by  S.  L.  1911,  c  80,  subd.  U,  now 
O.  S.  S  4148.  Respondent  bought  certain  of 
these  bonda  Appellant,  the  city  treasurer^ 
had  on  hand  sufficient  funds  paid  on  as- 
sessments to  pay  all  the  Interest  due  on  out- 
standing bonds.  Respondent  presented  over- 
due Interest  coupons  to  the  amount  of 
$584.68..  Appellant  refused  to  pay  said  cou- 
pons except  In  accordance  with  a  partial 
payment  plan  whereby  she  makes  poyments 
upon  all  Interest  coupons  and  the  principal 
of  the  bonds  In  proportion  that  the  amoimt 
of  money  she  baa  on  hand  bears  to  the  en- 
tire Issue  of  said  bonds  outstanding.  Such 
method  would  not  pay  the  interest  on  over- 
due Interest  coupons  the  payment  of  which 
was  demanded  by  respondent.  The  above 
are  the  facts  set  forth  in  respondent's  peti- 
tion for  a  writ  of  mandate  and  admitted 
ap[>ellant's  motion  to  quash  the  alterna- 
tive writ.  Respondent  prayed  for  a  per^ 
emptory  writ  ordering  appellant  to  ai^ly 
the  moneys  on  hand  first  to  the  payment  of 
Interest  due  on  all  unpaid  bonds,  second  to 
the  redemption  of  the  unpaid  bonds  In  their 
order  beginning  with  the  lowest  number.  Up- 
on the  district  court's  denying  appellant's 
motion  to  quash  the  alternative  writ,  appel- 
lant's default  was  entered  for  a  refusal  to 
plead  further  and  a  peremptory  writ  of  man- 
date issued  in  accordance  with  the  prayer  of 
respcmdent's  petition.  From  the  order  de- 
nying the  motion  to  quash  the  alternative 
writ  and  the  judgment,  appellant  appeals. 

The  question  Is  the  Interpretation  of  R.  C. 
i  2353,  as  amended  by  S.  L.  1911,  c.  80,  subd. 
11,  now  C.  S.  {  4149.  Appellant  contends: 
First,  that  moneys  paid  on  sewer  assess- 
ments should  be  kept  in  two  funds,  a  fund 
for  Interest  and  a  fund  for  principal,  and 
aivlied  accordingly;  second,  that  the  Judg- 
ment confilcts  with  the  decision  of  this  court 
in  New  First  National  Bank  v.  City  of 
Welser,  30  Idaho,  IS,  166  Pac.  213;  third, 
that  applying  the  mcmey  In  the  method  con- 
tended for  by  respondent  would  result  in 
d^irlTlng  property  owners  In  ttao  district  of 


Owlr  pn^erty  without  due  process  ot  law ; 
and,  fourth,  that  mandamus  ts  not  Qie 

pn^r  remedy. 

[1]  We  cannot  agree  with  the  contention  of 
counsel  for  appellant  that  the  statute  con- 
templates a  separate  Interest  fond  and  a 
separate  principal  fund.  The  proTlBi<m  that : 

"The  treasurer  or  other  authorized  olB- 
cer  of  such  city,  town  or  village  shall  pay  the 
lotercBt  on  the  bonds  authoriEed  to  be  issued 
by  this  chapter  out  of  the  respective  local  im- 
provement funds  from  which  they  are  payable" 

— ^refers  to  the  "funds"  of  the  various  im- 
provement districts,  each  district  having  Its 
own  special  fund.  It  Is  clearly  Intended 
that  the  Interest  and  principal  collected  for 
the  payment  of  the  bonds  of  a  given  district 
shall  be  placed  in  the  same  fund. .  Otbw- 
wise  the  provision  that: 

"Whenever  there  shall  be  soffident  money  bk 
the  local  improvement  fund  against  which  bonds 
have  been  issued  under  the  provisions  of  this 
chapter,  over  and  above  sufficient  for  the  pay- 
ment of  interest  on  all  unpaid  bonds,  to  pay  the 
prindpal  of  one  or  more  bonds,  the  treasurer 
shall  call  In  and  pay  such  bond^ 

— becomes  unnecessary  and  meaningleea. 
Tbl%  Interpretation  Is  also  suppwted  b7  tbe 

following  language  of  the  statute: 

"Each  bond  shall  provide  that  the  prindpal 
sum  thereon  named  and  the  Interest  tberoon 
shall  be  payable  out  of  tbe  local  Improvement 
fund  created  for  the  payment  of  the  cost  and 
expense  of  snch  Improvement  and  not  other- 
wise." 

New  First  National  Bank  v.  aty  of 
Welser,  30  Idaho,  IS,  166  Pac.  213,  is  not 
controlling  because  it  Involves  the  con- 
struction of  a  dlfferrat  statute  to  wit,  R.  d 
I  2238,  as  amended  by  S.  L.  1911.  c.  SL  That 
statute,  unlike  the  one  Involved  In  the  pres- 
ent case,  has  no  provision  to  the  effect 
that  the  fund  shall  be  first  applied  to  the 
payment  of  interest  on  all  unpaid  bonds, 
and  second  to  the  redemption  of  the  unpaid 
bonds.  In  that  case  the  court  held  that  tbm 
defendant  was  IMiylng  out  the  funds  In  exaxst 
accordance  with  the  provisions  of  the  stat- 
ute under  which  the  bonds  were  issued. 

[1]  Aivellsnt^  contention-  that  the  meUiod 
of  payment  directed  1^  the  ]u^;mait  de- 
prives property  owners  in  the  district 
their  property  without  due  process  of  law  Is 
not  borne  out  by  the  facts. 

The  statute  provides; 

"Where  any  piece,  of  property  has  been  i»- 
deemed  from  liability  of  tbe  costs  for  any  Im- 
provements as  herehi  provided,  such  property 
shall  not  thereafter  be  liable  for  further  assess- 
ment  for  the  costs  of  such  Improvement  excapt 
aa  hereinafter  provided" 

— thus  limiting  each  taxpayer's  UabiUty  te 
the  paymoit  of  bis  own  assessmoit.  R.  OL 
1  2853»  ss  amended  by  S.  U 1011,  a  80,  subd. 
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U,  DOW  GL  S.  I  4148.  There  la  no  qnestlm 
at  the  diversion  of  funds  collected  from  one 
taxpayer,  for  prlndpal  and  interest  on  the 
bonds  issued,  to  the  payment  of  Interest 
doe  from  a  deUnqnent.  The  bonds  are  Is- 
sned  against  the  work  of  the  Improrement 
district  as  a  i^le.  No  particular  bonds 
arc  Issued  against  any  particular  parcels  of 
property.  The  uniformity  in  the  deDomlna- 
tlon  of  the  bonds  and  the  variation  In  the 
amounts  assessed  agalnErt  the  property 
owners  preclude  any  such  arrangement 
Each  taxpayer  simply  pays  his  proportionate 
share  or  assessment  whether  on  principal 
or  interest.  Into  the  district  Improvement 
fund,  and  when  he  has  done  so  his  liability 
Is  ended.  The  twndholders  look  first  to  the 
local  Improvement  district  fund  for  the  pay- 
ment, first,  of  all  the  interest  due,  then  of 
the  matured  bonds  themselves  In  nimierlcal 
order  as  far  as  the  money  collected  will  go. 
If  there  should  be  payments  due  for  Interest 
Or  principal  and  no  money  In  the  fund  to 
pay  tliem,  the  bondholders  might  then  fore- 
dose  the  liens  which  the  statute  gives  them 
upon  the  property  of  the  delinquuit  tax- 
payers. This  would  work  no  hardship  upon 
the  provident  taxpayers,  for  as  we  have 
seen,  their  liability  Is  limited  to  the  assess- 
ment made  against  their  property.  The 
bondholders  would  bo  able  to  proceed  only 
against  those  taxpayers  who  had  failed  to 
pay  their  assessments  and  would  also  be 
limited  to  the  extent  of  the  assessments. 

Ai^Uant  has  on  hand  more  than  suf- 
ficient money  to  pay  all  interest  on  unpaid 
bonds.  As  the  statute  requires  her  to  first 
pay  the  outstanding  interest  and  then  call 
in  88  many  bcmds  as  she  has  funds  to  take 
up,  and  as  she  has  refused  to  do  this,  after 
proper  demand,  mandamus  Is  the  appropri- 
ate remedy  to  compel  her  to  perform  the 
dntr  enjoyed  by  the  statata  There  Is  no 
other  remedy  to  enforce  the  right  asserted. 
Til.  the  right  to  have  the  money  In  the 
hands  of  the  treasurer  paid  out  In  accord- 
ance with  law. 

The  Judgment  of  tbe  district  court  Is  af- 
Aimed.  Oosts  an  awarded  to  nspondent 


RIOB,  a  J.,  and 
UB,  J3^  concnr. 


BUDOB,  DUMM,  and 


m  Idaho.  B6S) 
RICE  V.  OREGON  SHORT  LINE  R.  CO. 

(Si^reme  Court  of  Idaho.  March  22,  1021. 
Behearlnt  Denied  May  28,  1921.) 

I.  Carrlara  •s>177(3)— Wb*  Is  "Initial  car- 
rier" aader  tobsequeat  oontraet  of  shipment 
ttateo. 

UQ<]er  the  Cannack  Amendment  (U.  S. 
Oh».  Sl  11  aOMa,  8004aj|).  UabOltr  of  a  car- 
rier for  damages  as  Initial  carrier  depends  apon 


the  reoeptioii  of  goods  la  one  state  for  trans- 
portation to  a  point  in  another  state  or  terri- 
tory, rather  than  the  intention  which  the  ship- 
per may  have  had  at  the  time  of  loading  the 
cars,  but  which  does  not  find  expression  in 
some  form  of  contract;  and,  where  all  the 
obligations  of  a  previous  contract  of  shipment 
are  terminated,  and  there  has  been  a  delivery 
to  the  consignee  prior  to  the  making  of  the 
subsequent  contract  for  shipment  into  another 
state,  the  carrier  receiving  the  property  under 
tbe  snbseqnent  contract  of  shipment  is  the  ini- 
tial carrier. 

pid.  Note.— Tor  other  definitions*  so*  Words 
and  Phrases,  Initial  Carrier.] 

2.  Negllgenoa  «=>63— "Act  of  God"  defined. 

Tbe   distinguishing  cbaradtenstdc  of 
"act  of  God"  is  that  it  proceeds  from  Uie 
forces  of  natnre  alone,  to  the  entire  exclusion 
of  human  agency. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  IHrst  and  Second  Series,  Act  <rf 
God.] 

3.  Negligence  «»I40— Instraotlos  o.a  aot  at 
God  tnsuffleiest. 

When  an  acft  of  God  Is  relied  upon  as  a 
defense  in  sn  action  for  dsmages,  it  is  not 
sufficiently  accnrate  to  Instmct  the  Jury  that 
a  natural  event  is  an  act  of  God  if  it  be  not 
reasonably  antidpated,  since  the  reasonable- 
ness of  the  antidpatlon  in  such  cases  Is  not 
to  be  tested  by  ordinary  standards. 

4.  Carriers  1 23— Carrier  liable  for  dam- 
ages, proximately  oassert  by  aot  of  Qoi  If 
failure  to  pravoM  or  nlUoats  sostrlbotat  to 

loss. 

A  carrier  is  liable  for  damages  proximately 
caused  by  an  act  of  God,  in  case  its  failure  to 
use  reasonsble  diligence  to  prevent  or  mitigate 
the  damage  contribntes  to  the  loss. 

Appeal  trom  District  Court;  Ada  County; 
COiarles  P.  McCarthy,  Judge. 

Action  by  L.  A.  Rice  against  the  Oregon 
Short  Line  Railroad  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Af- 
firmed. 

H.  B.  Hiompstm  and  John  O.  Horan,  botb 
of  Pocatello,  for  appellant. 

Hays,  Martin,  Camwmi  ft  Hays,  of  Bolsew 
for  respondent. 

RICB,  C.  J.  This  action  was  commenced 
against  appellant  as  the  Initial  carrier  under 
tbe  Carmack  Amendment  (U.  S.  Comp.  Stat. 
1916,  H  8604a,  S604aa)  for  damages  alleged  to 
have  been  suffered  on  account  of  negligent 
handling  of  four  cars  of  sheep.  At  the  trial, 
respondent  Introduced  no  evidence  of  n^U- 
gence  on  tbe  part  of  appellant  for  damages  re- 
sulting from  any  act  or  omisslMi  on  its  part. 
The  negligence  for  'which  respond^t  claimed 
damages  was  that  <Ht  the  Union  Pacific  Rail- 
way Company,  a  ccnmectlng  carrier.  Appe- 
lant, therefore,  cannot  be  held  liable  In  this 
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case  tmlees  It  Is  the  Initial  carrier  wader  the 
Oarmack  Amendment 

-  It  appears  that  the  sheep  were  loaded  on 
the  cars  at  Llnder,  a  station  on  the  Boise  & 
Interurban  Railway,  on  Febmary  17,  1914. 
There  being  no  station  agent  at  linder,  a 
bill  of  lading  was  Issued  by  the  conductor  of 
the  train  wblcb  carried  the  sheep.  The  bill 
of  lading  showed  the  destination  of  the  ship- 
ment to  be  Caldwell,  a  station  also  on  the 
line  of  the  Boise  &  Intemrban  Railway  Com- 
pany, the  sheep  being  consigned  to  the  ship- 
per, respondent  herein.  The  line  of  the  In- 
temrban company  Is  wholly  within  the  state 
of  Idaho.  .On  arrival  at  Caldwell,  a  transfer 
of  the  cars  containing  the  she^  was  made 
from  the  line  of  the  Interurban  railroad  to 
that  of  appellant.  Respondent  paid  the 
freight  charges  to  the  agent  of  the  intemr- 
ban company  at  Caldwell,  signed  a  rec^pt, 
and  surrendered  the  bill  of  lading,  and  there- 
after entered  Into  the  contract  of  shipment 
with  appelant  which  la  made  the  basis  of  this 
action. 

It  was  shown  by  the  evidence  that  the 
Boise  A  Interurban  Railway  0<mipany  had 
not  filed  with  the  Interstate  Commerce  Com- 
mission any  tariffs  or  schedule  of  rates  pre- 
vious to  the  time  of  this  shipment;  also  that 
Its  policy  was  at  the  time  of  this  shipment, 
and  had  previously  been,  not  to  make  con- 
tracts to  ship  property  from  points  on  Its  line 
to  points  outside  the  state. 

According  to  the  bill  of  lading  issued  by 
apiKlIant,  the  sheep  were  consigned  to  Uosen- 
banm  Bros.,  a  corporation,  at  Chicago,  IlL, 
and  were  routed  over  the  line  of  appellant, 
Union  PaciSc  By.,  and  Chicago,  Milwaukee 
ft  SL  Paul  Railway.  They  were  thereafter 
diverted  to  South  Omaha,  Neb. 

When  the  sheep  were  loaded  at  Under,  re- 
spondent expected  to  send  them  to  an  eastern 
market  in  case  he  did  not  sell  them  en  routes 
The  general  freight  agent  of  the  Boise  &  In- 
terurban Railway  Company  testified  that  he 
knew  when  he  provided  the  cars  that  the 
prospect  was  the  sheep  would  move  outside 
of  the  state  of  Idaho. 

In  the  case  of  Barrett  v.  Northern  Padflc 
By.  Co..  29  Idaho.  139,  157  Fac.  1016.  this 
court  said: 

"The  agreement  between  appellant  and  re- 
spondents, prior  to  the  arrival  of  the  goods  in 
Bpoliane,  whereby  they  were  to  be  transmitted 
from  that  city  to  Rupert,  constituted  a  new 
contract  entirely  separate  and  independent  ot 
that  entered  into  with  the  Chicago,  Burling- 
ton &  Qoincy  Railroad  Company,  and  one  to 
wlilch  that  company  was  not  a  party.  An  ini- 
tial carrier  is  not  liable  for  damage  to  goods 
occurring  on  lines  not  its  own,  and  over  wliich 
they  were  routed  without  notice  to  It  The 
obligation  of  eodi  a  carrier  ceases  when  the 
goods  reach  the  destination,  in  good  condition, 
to  wliich  they  were  originally  consigned.  Par- 
kT-Bell  Lumber  Co.  v.  Great  Northern  R.  Co., 
69  Wash.  123, 124  Pac  388, 41  L.  B.  A.  (N.  ».) 
.  106t" 


In  the  case  of  Honstim  B.  ft  W.  T.  By.  Co. 
T.  Houston  Packing  Oo.  ^Tex.  Otr.  App.)  221 
S.  W.  316,  the  coort  said : 

*****  The  only  Question  preaented  in 
tliis  court  being,  wliich  one  of  two  railroads, 
the  I.  ft  G.  N.  R,  B.  Co.  or  the  appellant,  un- 
der the  facts  in  evidence,  was  the  initial  car- 
rier itf  the  diipment  wlth^  the  m'MSfl'ng  ul  tlia 
Carmack  Amendment  to  the  bteratate  Com- 
merce Act  (TT.  a  Oomp.  St  sees.  SOMa, 
SeOlaa)?  •   •  • 

"The  bill  of  lading  bore  date  March  10^ 
1916,  and  was  therefore  issued  by  the  appellant 
on  the  same  day  the  car  was  loaded  by  the 
International  &  Great  Northern  Railway  Com- 
pany and  the  day  before  It  was  delivered  by 
the  I.  A  G.  N.  Railway  Company  at  its  own 
yards  to  the  appellant  company.  It  will  be 
further  noted  that  the  I.  &  Q.  N.  did  not  re- 
eeive  this  shipment  under  any  contract  of 
interstate  carriage,  the  Umlt  of  its  agreement 
and  undertaking,  pursuant  to  the  rnles  and 
regulations  of  the  Texas  Railway  Commisrion, 
being  to  switch  all  cars  loaded  on  Its  line  to 
the  yards  of  the  HonstoD  East  &  West  Tezss. 
and  there  deliver  them  to  it  The  only  contract 
here  appearing  was  the  one  made  by  the  pack- 
ing company  with  the  appellant  and  evidenced 
by  the  bill  of  lading,  by  wtiich  the  latter  agreed 
to  transport  the  car  through  from  Houston, 
to  its  destination  In  Hassachnsetts. 

"We  think  these  facts  constitated  the  ap- 
pellant company  tite  Initial  carrier,'  as  that 
term  is  used  In  the  Oarmack  Amendment  and 
that  the  courts  have  settled  the  question  in 
favor  of  this  view." 

In  the  case  of  Baltimore  ft  Ohio  Ry.  Co.  t. 
Montgomery  A  Co.,  19  Ga.  ^p.  29,  90  S.  BL 
740,  the  court  held  that  under  the  evidence 
adduced,  the  only  contract  made  was  by  the 
defendant  company  as  represented  by  its  bill 
of  lading  under  which  the  shipment  moved 
from  Moorefleld,  W.  Va.,  to  Atlanta,  Ga.  Bat 
in  order  to  make  Its  position  clear,  the  coart 
said : 

"If  the  defendant  or  its  connection,  had  de- 
livered the  shipment  at  Richmond,  demanded  a 
surrender  of  its  bill  of  lading,  there  collected 
the  freight  charges  due  it,  and  thereafter  a 
new  bill  of  lading  had  been  issued  for  the  ship- 
ment from  Richmond,  Vs.,  to  Atlanta,  then 
there  would  have  been  a  new  shipment  and 
the  railroad  issuing  tlds  second  bOl  of  laffing 
at  lUcfamond  would  hare  been  the  Initial  car- 
rier of  the  shipment  from  Blchmond  to  At- 
lanta." ' 

The  question  presented  In  this  case  arises 
under  and  Involves  a  constmctlon  of  a  law 
o!f  the  United  States.  The  latest  expressions 
of  the  Supreme  Court  are  found  in  the  cases 
of  Bracht  v.  San  Antonio  ft  Ark.  Pass.  Ry. 
Co.,  254  n.  S.  489,  41  Sup.  Ct  150,  66  Ia  Ed. 
— ;  and  Pere  Marquette  Ry.  Co.  v.  French  & 
Co.,  264  U.  S.  538,  41  Sup.  Ct  105,  66  U 
Ed.   . 

In  the  first  of  these  cases  it  appears  that, 
the  shipper  delivered  to  respondent  railroad 
company  at  Ingleside,  Tex.,  a  carload  of  veg- 
etables consigned  to  tilmself  at  Dallas,  Tex., 
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a  pfrfnt  off  Its  llnea,  where  he  Intended  to 
sell  ttaesn.  The  car  moved  over  respondent's 
road  to  Waco,  and  then  over  the  Mlssonrl, 
Kansas  &  Texas  Railway  to  Dallas.  Upon  the 
petttloner's  request,  made  after  such  arrival, 
the  Missouri,  Kansas  &  Texas  Ballway  for- 
warded the  car  to  .Kansas  City  over  Its  own 
lines,  took  up  the  original  bill  of  lading,  and 
Issued  an  interstate  one,  acknowledging  re* 
oeipt  ot  the  vegetables  at  Dallas.  Ttx  conrt 
said: 

"She  general  priocipleH  anooimced  in  Golf, 
C.  &  S.  F.  IL  Co.  V.  Texas,  204  U.  S.  403,  411, 
27  Sup.  Ct  360.  SI  L.  Ed.  540i  are  ap- 
plicable. Railroad  Gommission  v.  Worthicg- 
ton,  225  U.  9.  101,  82  Sup.  Ct  653,  S6  L.  Ed. 
1001,  Texas  &  N.  O.  B.  Co.  v.  Sabine  Tram 
Co.,  227  U.  S.  lU,  83  Sup.  Ct.  229,  87  L.  Ed. 
442,  and  similar  eases  are  not  contrt^lDg. 
They  involved  controversies  concerning  car- 
riage between  p<rfntB  in  the  same  stste  wblch 
was  really  but  part  of  an  interstate  or  foreign 
movement  reasonably  to  be  aotidpated  by  the 
contractiDg  parties— a  recognized  step  towards 
a  destination  outside  the  state.  The  distiDc- 
tioQg  are  elucidated  in  Texas  &  N.  O.  R.  R.  Co. 
V.  Sabine  Tram  Co.  Here  neither  shipper  nor 
respondent  had  in  contemplation  any  movement 
■  bejond  the  point  specified,  and  Uie  contract 
between  them  most  be  determined  from  the 
original  bill  of  lading  and  the  local  laws  and 
regulationa.*' 

In  the  case  of  Pere  Marquette  R.  Go^ 
Frendi  ft  Ca,  It  apveB.TB  that  Fr^ch  ft  Co. 
dilpped  a  carioad  of  potatoes  from  Bailey* 
Mich.,  to  LoulsvUl^  Ky.,  by  the  Fere  Mar- 
quette Railroad  aa  initial  carrlw  and  the 
Ug  Poor  Railroad  as  connecting  and  termi- 
nal carrier.  The  sh^pm^t  was  made  on  a 
"consignor's  order"  bill  of  lading '  in  the 
■bUBdard  form,  by  vblcb  tbe  car  was  con- 
signed to  the  ahlpper's  order  at  Louisville, 
and  np<m  the  bill  ot  lading  there  was  a  no- 
tation ''Notify  Marshall  ft  Eelsey,  c/o  Oapt 
Bernard,  Commissary,  Gamp  Taylor.**  It  ap- 
pears diat  Oamp  SEacbary  Taylor  waa  located 
aboot  six  miles  from  Louisville,  on  tbe  Sontb- 
em  Railroad,  near  Dmnesnll  station.  Mar* 
ibaU  ft  Kelsey  had  otmtracted  with  tbe  gov- 
enuBMit  to  supply  a  large  quantity  of  pota- 
toes at  this  camp,  and  had  made  a  con- 
tract  of  purchase  with  French  ft  Co.  The 
ou  in  qnesUtm  was  shipped  to  LooisvOle^  to 
be  applied  on  these  contracts. 

By  static  tbe  focts  thus,  we  understand 
tbe  Sopreme  Court  to  aecq»t  as  a  foct  tbe 
atatonent  of  tbe  Michigan  Supreme  Court 
(fraicb  T.  P«re  Marquette  Ry.  Co.,  204  Mleb. 
878,  at  page  S80, 171  N.  W.  491),  to  tbe  effect 
tbat  tbe  potatoes  were  Intended  tor  ultimate 
delivery  at  Camp  Zachary  Taylor,  located 
near  Louisville  on  tbe  Southern  Railroad. 
Upon  arrival  of  the  shipment  at  Louisville, 
the  Big  Four  Railroad,  without  requiring  a 
sorroider  of  tbe  bill  (tf  ladlngt  released  tbe 
car,  dianged  tbe  waybill  so  as  to  provite  for 
ddivery  of  the  car  at  Dumesnll,  and  turned  it 
or«  to  the  Soutiwm.  The  court  aald: 


"Whatever  name  be  used  In  referring  to  the 
act  of  forwarding  the  car,  the  Big  Fonr,  when 
it  surrendered  possession  of  the  car  to  the 
Southern  at  Btndner's  request,  terminated  its 
relation  as  carrier;  Just  as  it  would'  have 
done  if,  at  his  request.  It  had  shunted  the  car 
onto  a  private  IndusMal  track,  or  had  given 
tbe  control  of  It  to  a  truckman  on  the  team 
tracks.  Having  brought  the  goods  to  the  des- 
tination named  in  the  bill  of  lading,  the  car- 
rier's only  doty  under  its  contract  was  to  make 
a  delivery  at  that  place;  and  it  could  make 
that  delivery  by  turning  tbe  goods  over  to  an- 
other carrier  for  further  carriage.  Compare 
Bracht  v.  San  Antonio  ft  A.  Pass.  R.  Co., 
2S4  D.  a  488,  41  Sup.  Ct  150,  66  L.  Ed.  — , 
decided  by  this  court.  January  3,  1^1;  Sea- 
board Air-Line  Railway  Co.  r.  Dixon,  140  6a. 
804,  79  S.  B.  lllS;  Melbourne  t.  Louisville 
&  N.  R.  Co.,  88  Ala.  443,  6  So.  762.  The  fact 
that  in  forwarding  tbe  car  the  Big  Four  used 
the  original  waybill,  striking  out  the  word 
'Louisville'  under  the  'destination*  and  sub- 
Btituting  'Dumesnll,  Ky.,  So.  R,  R.,'  is  of  no 
significance.  Tbe  shipment  from  Louisville 
to  Dumesnil  was  a  wholly  new  transaction.  In 
taming  over  the  car  for  tbis-uew  shipment  the 
railway  made  a  disposal  of  it  in  assumed  ter- 
mination and  discharge  ot  its  obligations, 
which  was,  in  legal  contemplation,  a  delivery." 

The  dedston  In  the  case  last  above  dted, 
following  so  closely  in  point  of  time  that  an- 
nounced In  the  Bracht  Case^  it  is  evident 
that  the  opinions  In  the  two  cases  were  in- 
tfflided  to  be  in  entire  harmony^  In  tbe 
French  Case  it  is  held  that,  although  it  ap- 
peared thAt  when  the  car  was  shipped  at 
Bailey,  Mich.,  it  was  Intoided  for  ultimate 
delivery  at  Camp  Zachary  Taylor,  tlie  turn- 
ing over  of  the  car  at  Louisville  by  the  Big 
Four  for  the  new  shlpm«it  In  "assnmed  ter- 
mination  and  discharge  of  its  obligatitma'* 
constituted  a  delivery,  and  that  the  shlpmwt 
from  Louisville  to  Dumesnll  was  "a  wholly 
new  transaction.'* 

[1]  We  conclude  that  liability  fbr  damages 
as  an  Inltlar  carrier  depends  upon  the  recep- 
tion of  t)ie  goods  in  one  state  for  transpwta- 
tion  to  a  point  in  another  state  or  territMy, 
rather  than  the  intentl<m  whldi  the  BblmMr 
may  have  had  at  the  time  of  loading  tbe 
cars,  but  wtaldi  does  not  find  exiwesrion  In 
some  form  of  a  contract,  and  that  where  all 
tbe  (Obligations  of  a  p^vlons  ctrntratt  ot 
sbipmoit  are  terminated,  and  there  has  beea 
a  d^very  to  tbe  craslgntBe  prior  to  tbe  mak- 
ing of  a  subsequent  contract  for  ablpmait 
into  another  state.  tt»B  carrier  of  tiie  proiH 
erty  under  tbe  subsequent  contract  of  aUp- 
ment  Is  the  Initial  carrier  under  tbe  Carmack 
Amendment.  In  this  cam  appellant  was  the 
Initial  carrier.  Oulf,  a  ft  &  F.  R.  Oo.  t. 
Texas,  204  D.  B.  40S,  27  Sup.  Ot  860,  51  L. 
Ed.  640;  South  Pac  Ca  Arts..  249  U.  8. 
472,  39  Sup.  Ct  SIS,  68  Lb  Bd.  713.  See,  also, 
Chesapeake  ft  O.  Ry.  Ca  v.  Nafl.  Bank  of 
Commerce,  122  Va.  471,  95  8.  a  454. 

Tbe  court  submitted  the  question  as  to  wbo 
was  tbe  Initial  carrter  to  tbe  Jury,  and  re- 
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spondent  dtei  In  mipport  of  Oie  coarfs  action 
the  cases  of  8.  P.  Co.  r.  Aris.,  crapra.  and 
Produce  Trading  Co.  v.  Norfolk  So.  By.  Co. 
(N.  C.)  100  S.  E.  316.  Thoee  cases  ontaln 
nothing  Inomslstent  with  treating  the  ques- 
tion as  one  at  law,  where  bills  of  lading  are 
clear  and  unarablguoos,  and  where  the  facts 
are  undisputed  as  they  are  In  this  case. 
The  jury,  however,  found  as  a  fact  that  ap- 
pellant was  the  Initial  can;ier. 

Error  was  predicated  upon  the  action  <rf  the 
trial  court  in  permitting  the  witness  Cox  to 
testify  that  the  Boise  ft  Intemrban  Railway 
Company  bad  not  filed  tariffs  with  the  In- 
terstate Commerce  Commission.  This  eri- 
dence  only  related  to  the  question  as  to 
whether  or  not  appellant  was  properly  sued 
as  initial  carrier  In  this  case,  and  we  think 
it  was  properly  received. 

Appellant  claims  the  court  erred  In  permit- 
ting respondent  to  t^tify  that  the  yardmas- 
ter  at  Laramie  had  agreed  to  put  him  In  Val- 
ley in  23  hours.  The  complaint  does  not  al- 
a  breach  of  any  such  agreement  as  a  ba- 
sis for  damages,  and  it  does  not  ai^iearthat 
erldence  was  Introduced  or  received  for  the 
purpose  of  establishing  such  agreement.  It 
only  had  hearing  on  the  question  of  the  neg- 
ligent handling  of  the  shipment  In  connection 
with  respondent's  demand  that  the  sheep  be 
not  unloaded  at  Laramie,  but  carried  to  Chey- 
enne for  feeding.  We  do  not  think  the  recep* 
tion  of  the  evidence  was  prejudicial  to  appel- 
lant. 

Appellant  assigns  as  error  the  refusal  of 
the  trial  court  to  give  Its  requested  instruc- 
tion No.  8,  as  follows: 

"Ton  are  instracted  that  when  weather  condi- 
tions arising  during  transit  are  so  unusual  as 
not  to  be  reasonably  anticipated  they  come 
within  the  meaning  of  the  expression  known  as 
*act  ot  God.'  You  are  farther  instructed  that 
a  carrier  Is  not  liable  or  responsible  for  dam- 
ages or  results  which  could  not  have  been  rea- 
sonably anticipated,  nor  for  Injun^  or  damages 
occurring  as  a  result  of  an  *act  ox  God,'  nor  is 
a  carrier  liable  for  damages  or  injury  to  ani- 
mals resoltlng  from  their  natural  propensities 
or  inherent  nature.  You  are  therefore  in- 
structed that  no  damages  can  be  awarded 
against  the  defendant  (or  any  injuries  or  dam- 
ages falling  within  the  above  definitions,  and 
unless  you  can  say  from  the  evidence  that  the 
plaintiff  has  suffered  damages  from  other  caus- 
es, and  doe  to  the  negligence  of  the  carriers, 
It  Is  your  duty  to  render  a  verdict  In  favor 
ii  the  defendant.** 

[2,  S]  The  difficulty  of  framing  an  abstract 
definition  €f  the  apreaslon  *^ct  of  Ood"  Is 


recognised.  It  Is  doobtfol  whether  a  reason- 
able antldpatlou  of  a  natural  event  is  a  nec- 
essary element  in  such  a  d^lnltion.  The  dis- 
tinguishing characteristic  of  an  "act  of  God" 
Is  that  it  proceeds  from  the  forces  of  nature 
alone,  to  the  ^tire  exdnslon  of  human  ngtm.- 
cy.  As  applied  to  the  law  of  n^^llgoiee, 
when  an  act  of  God  is  relied  opoo  as  a  de- 
feme.  It  la  not  sufficiently  accurate  to  state 
that  a  natural  event  is  an  act  of  Ood  If  It  be 
not  reasonably  anticipated.  Reasonable  an- 
ticipation requires  further  definition.  In  the 
case  of  Willson  v.  Boise  City.  20  Idaho,  153, 
117  Pac;  116.  86  L.  R.  A.  (K.  S.)  llfiS.  on 
which  appellant  relies,  it  is  suggested: 

"If  it  appeared  in  this  case  that  this  was 
such  a  heavy  and  unprecedented  rainfall  as 
had  not  occurred  within  the  memory  of  man. 
as  that  term  is  defined  by  law,  tben  certainly 
the  city  would  not  be  liable.  Such  an  act 
would  properly  be  daBsed  as  the  set  oC  Ood 
for  which  there  is  no  liability." 

t4]  The  proposed  Instruction  might  also  be 
misleading  In  that  a  carrier  Is  liable  for 
damages  proximately  caused  by  an  act  of 
God,  in  case  Its  failure  to  use  reasonable  dili- 
gence to  prevent  or  mitigate  the  damage  con- 
tributes to  the  loss.  111.  Cent.  R,  Ca  T.  Euhn, 
107  Tenn.  100,  64  S.  W.  202. 

The  court  Inatmcted  tbe  Jnry  as  follows: 

**By  tbe  term,  'act  of  Ood,'  ts  meant  tboss 
eveute  and  acddenta  ^Ich  proceed  from  nat- 
ural causes,  and  cannot  be  anticipated  and 
guarded  against,  or  resisted;  such  as  onex* 
ampled  freshets,  violent  storms,  lightning  and 
frosts.  For  losses  occurring  l>y  any  of  these 
means,  a  common  carrier  is  not  liable;  pro  Tid- 
ed it  has  not  l)een  guilty  of  want  of  ordinary 
and  reasonable  care  to  guard  against  sock 
loss." 

We  do  not  think  the  court  erred  In  refos* 
ing  to  give  the  instruction  proposed,  and  in- 
stead thereof  giving  the  instmction  last 
above  qnoted.  Whether  or  not  the  conit's 
definition  of  the  term  "act  at  Ood"  is  entire- 
ly accurate,  it  Is  sufficiently  so,  and  la  not 
misleading. 

We  do  not  consider  the  other  spedflcatioiiB 
of  error  to  be  meritorious. 

The  judgment  is  affirmed.  Oosto  awarded 
to  respondait 

BUDGE.  DUNN,  and  LEB.  JJ.,  coneor. 

McCarthy,  J.,  deonlng  himself  disquali- 
fied,  did  not  sit  at  tbi  argument,  nor  take 
part  in  the  opinion. 
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George  HalTerson,  of  Ogden,  for  mivpelluit. 
Stuart  P.  Dobbs,  of  Ogden,  for  resi>oudeiit. 


<Bapreme  Court  of  Utah.  April  2,  19ZL  B«- 
baaring  Denied  Bfay  20, 1821.) 

1.  Dlvom  «sa20l-4|tliut  abMOt  tfeftadant 
B«rv'ed  by  pablleatloi,  Jadgnoit  !■  penoiam 
fer  alimony  Improper. 

Where  serrice  of  rammone  In  divorce  was 
made  by  pabUcatlon  only,  the  defendant  being 
absant  from  the  state,  the  conrt  did  not  ae- 
qnire  jnriadietien  of  the  person  of  the  defend- 
ant and  was  powerless  to  enter  a  jadgment  in 
pereonam  or  any  Judgment  except  as  to  the 
application  for  divorce  and  the  dispoeal  of  the 
property  within  the  ttate  and  conld  not  decree 
aHinoBy. 

2.  Judgment  <t=>634— A  Jodgment  I*  ret  Jndl- 
eata  only  where  there  Is  JurlsdleHon  flf  sbIi- 
Jeet-matter  and  parties. 

A.  judgment  becomes  res  judicata  only  when 
the  court  had  acquired  jurlBdiction  over  the 
Subject-matter  and  the  parties.^ 

8.  Divorce  «s»234— Jodgment  In  action  where 
personal  servloe  was  not  had  no  bar  to  ptaiR- 
tHTs  obtaining  alimony  In  later  independent 
•etioo. 

Although  generally  remedy  for  subsequent 
i^ef  inddmt  to  divorce  ia  hj  appropriate  pro- 
eeedlnga  in  the  case  in  whidi  the  (Uvorce  was 
granted,  onder  Bev.  St  1898,  1 1212,  yet  where 
jurisdiction  for  a  judgment  In  personam  for 
alimony  could  not  be  obtained,  defendant  being 
in  another  state  and  served  by  publication,  the 
plaintiff  may,  in  an  Independent  action  in  which 
defendant  la  personally  served,  sue  for  a  judg- 
ment in  personam  for  alimony. 

4.  Dlvoroe  4s»238— In  separate  action  for  all- 
nony  after  dlvoroe  open  snbetltnted  service, 
defetdaat  majr  eonteat  the  merits  of  th«  dl- 

vsrce. 

Where  divorce  was  obtained  from  defendant 
husband  served  by  publication  while  he  was  in 
another  state,  in  the  wife's  later  action  for 
aiimony  he  would  have  the  right  to  contest  the 
merits  of  the  divorce  Itself,  not  for  the  pur- 
pose of  setting  It  aside,  but  to  defeat  the  ali- 
mony. 

fi.  Appeal  and  error  «=»7I9(I}-- Although  a 
matter  be  not  raised  by  any  asslonment  of  er- 
rer,  where  the  reeord  sugaests  It  the  conrt 
may  deolde  It 

Although  a  question  may  not  be  raised  by 
an  asilgBment  of  error,  nevertheless,  where  the 
rscord  sone*ts  the  question  to  the  mhid  of  the 
court,  it  may  make  a  mllng  thereim. 

Appeal  from  District  Court,  Webo*  Ooou- 
ty;  A.  B.  Pntt,  Judge. 

Action  by  Gertrude  3.  Hatton  against  Frank 
A.  Dodge  for  alimony  and  other  equitable  re- 
lief after  divorce  decreed  in  another  action. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 


'KuTflD  V.  Karren,  as  Dtah.  tJ.  «»  Pso.  46S,  «0 
R.  A.  SH,  K  Am.  8t  Bap.  81B;  Oody  v.  Oody,  47 
Utah,  as.  1H  Pm  KS. 


THUBMAN,  J.  PlalntUT  procured  a  di- 
Torco  from  defendant  by  a  decree  of  the  dis- 
trict conrt  of  Weber  county  August  12, 1919. 
In  addition  to  the  divorce,  the  decree  also 
awarded  certain  personal  property  connlsting 
of  honsdiold  furniture,  liberty  bonds,  and 
war  savIngB  stamps  which  were  at  that  time 
In  plalntifTs  poasessioo.  Service  of  Bum- 
mona  was  made  by  publication,  the  defend- 
ant being  absent  from  the  state.  For  that 
reason  the  court  found  as  a  nmdualon  of  law 
that  no  alimony  could  be  awarded  to  plalntUt, 
but  that  the  decree  should  be  subject  to  mod- 
ification, as  to  alimony,  at  any  time  upon  no* 
tiee  of  motion  by  plaintiff  served  upon  de* 
fendant  within  the  state.  It  appears  that  mo- 
tion was  subsequently  made  by  plaintiff  In 
the  same  case  for  an  allowance  of  aUmimy, 
and  notice  thereof  served  upon  defendant 
within  the  state,  as  suggested  in  the  decree. 
Defendant  appeared  specially  and  objected  to 
the  jurisdiction  of  the  court.  ^Hie  ot^ectlink 
was  sustained. 

This  Is  an  independent  action  on  the  part 
of  plaintiff  for  alimony  and  other  equitable 
relief. 

In  addition  to  the  facts  above  stated,  plain- 
tiff alleges  in  her  complaint  that  defmdant 
is  an  able-bodied  man  employed  In  the  rail- 
way service  at  an  average  salary  of  $175  per 
month ;  that  plaintiff  has  no  property  or 
other  means  of  support  except  household  fur- 
niture, clothing,  and  about  9400  in  war  sav- 
ings stamps  and  liberty  Mmds;  that  she  in 
not  able  to  earn  sufficient  money  to  provide 
herself  with  tiie  common  neceasarles  of  life; 
that  STB  per  month  would  be  a  reasonatde 
sum  for  alimony;  that  during  the  married 
life  of  plaintiff  and  defendant  debts  were  in- 
curred which  were  not  paid  by  defendant 
amounting  to  $440;  that  plaintiff  has  bera 
able  to  pay  about  $400  of  said  indebtedness, 
leaving  unpaid  the  sum  of  $40.  Plaintiff 
prays  for  alimony  and  other  relief. 

The  answer  of  defendant  admits  the  al- 
l^tions  of  the  complaint,  except  those  relat- 
ing to  the  plalntifTs  financial  cmdition,  the 
necessity  for  alimoDj,  the  reasonableness  of 
the  amount  claimed,  and  the  alleged  Indebt- 
edness and  plaintiff's  payment  thereof.  As 
to  these  allegations  defendant  denies  the 
same  for  want  of  Information  sufficient  to 
form  a  belief.  E^irther  answering,  the  de- 
fendant alleges  that  the  court  has  no  power 
over,  or  Jurisdiction  to  try  or  determine,  any 
of  the  matters  or  things  alleged  In  the  com- 
plaint. The  same  answer,  in  substance  la 
made  to  eadi  separate  paraigraph  of  tlie 
complaint. 

At  the  trial  of  the  case  the  defendant  ob- 
jected to  the  admission  ot  any  evidence  on 
the  part  of  plaintiff  on  the  alleged  ground 
that  the  court  was  without  Jurisdiction  and 
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that  tbe  complaint  does  not  state  facts  suffi- 
deot  to  constitute  a  cause  of  action.  The  oI>* 
Jectlon  was  ovemiled. 

The  court  found  the  lasaes  In  favw  of  the 
plaintUT,  and  awarded  her  the  sum  of  900 
per  month  as  alimony  until  the  further  order 
of  the  court.  Defendant  appeals  from  the 
judgment  and  relies  upon  his  assignment  of 
error  that  the  court  was  without  Jurisdiction 
to  hear  and  determine  the  case. 

There  is  but  one  question  submitted  for 
our  deteimlnatl<m :  Did  the  trial  court  have 
jurisdlctlou  to  try  the  case  and  render  Jtidff* 
ment? 

[1]  As  heretofore  stated,  service  of  sum- 
mons iQ  the  divorce  proceedings  was  made  by 
publication  only.  The  def«idant  was  absent 
from  the  state  when  service  was  made.  In 
such  case  tbe  court  did  not  acquire  Jurisdic- 
tion of  tbe  person  of  the  defendant  and  there- 
fore was  i>owerless  to  enter  Judgment  in  per- 
sonam, or  any  Judgment  whatever,  except  as 
to  the  application  for  divorce  and  the  dispos- 
al of  such  pnqMrty  as  was  within  the  state. 
This  is  elementary  doctrine  and  is  not  con- 
troverted by  respondent.  The  trial  court,  in 
recognition  of  tbe  doctrine,  did  not  attempt 
to  exercise  Jurisdiction  except  as  to  tbe  mat- 
ter of  divorce  and  property  within  the  state. 
This  It  awarded  to  plaintiff  and  signified  Its 
opinion  that  she  was  entitled  to  alimony,  but 
that  the  court  was  powerless  to  award  It  be- 
cause tbe  defendant  bad'  not  been  personally 
served  with  summons.  Tbe  decree,  however, 
expressly  provided  for  modification  in  respect 
to  alimony  on  motion  of  ptaintlCt  whenever 
personal  service  of  such  motion  within  the 
state  could  be  made  upon  defendant.  Such 
motion  and  service  thereof  was  afterwards 
made  as  suggested  in  tbe  decree.  To  this  mo- 
tion the  defendant  appeared  specially  and  ob- 
jected to  the  Jurisdiction  of  the  court  The 
objection  was  sustained. 

[2. 8]  It  is  manifest  upon  the  most  casual 
consideration  of  the  question  that  If  the  court 
never  acquired  Jurisdiction  of  the  person  of 
the  defendant  because  [)ersonal  service  of 
summons  was  not  made  within  the  state,  It 
oould  not  afterwards  acquire  Jurisdiction  of 
the  person  of  defendant  by  mere  service  of 
motion.  In  our  Judgment,  the  court  could 
not  have  ruled  otherwise  than  it  did.on  the 
question  of  Jurisdiction.  The  ruling,  bow^ 
ever,  had  tbe  effect  of  turning  the  plaintiff 
out  of  court  and  left  her  without  a  remedy, 
unless  she  Is  entitled  to  bring  an  independent 
action.  Whether  or  not  she  Is  so  entitled  is 
tbe  crux  of  tbe  controversy  presented  for  our 
determination. 

Appellant  contends  that  the  power  of  the 
court  was  exhausted  when  it  awarded  plain- 
tiff a  divorce  and  some  property,  and  that  the 
Judgmoit  of  tbe  court  on  tbe  motion  for  all- 
mopy  was  Uliewlse  res  adjudicate.  Counsel 
for  appellant  cites  the  case  of  Karren  v.  Kar- 
ren.  26  Utah,  8T,  69  Fac.  466,  60  L.  R.  A. 
291.  96  Am.  St  aep.  816.  In  that  case  the 


r  husband  had  procured  a  dectee  ot  divorce 
from  his  wife  and  bad  been  awarded  the 
custody  of  tbe  minor  children.  Subsegnoitly 
the  wife  brought  an  Independent  action  to 
set  aside  the  decree  and  to  award  her  allr 
mony,  attorney's  fee,  and  custody  of  the  chil- 
dren. The  trial  court  refused  to  set  aside  tbe 
decree  as  far  as  the  divorce  was  concerned, 
but  granted  her  the  custody  of  the  children 
and  also  set  aside  the  decree  as  regards  ali- 
mony and  a  dlvislcm  of  the  property.  Appd- 
lant's  counsel  quote  the  following  from  the 
opinion  of  tbe  court  at  page  96  of  25  Utah, 
and  at  page  467  of  69  Pac.  (60  U  R.  A.  294. 
95  Am.  St.  Sep.  816) : 

"Section  1212.  Revised  Statatca,  provide* 
that  subsequent  dianges  may  be  made  in  a  de- 
cree of  divorce,  by  the  court,  In  respect  to 
the  di^tosal  of  the  children  or  the  diatHbutlon 
of  property.  Buck  ehanges  must  he  appUed  for, 
and  oiM  oniy  be  grmtei.  In  the  aotion  in  inMiA 
the  decree  of  6&voroe  wm  granted.  We  tbink  It 
is  clear,  both  from  the  allegations  of  the  com- 
plaint and  the  findings  of  fact,  that  tbe  plain- 
tiff is  not  entitled  to  any  relief  in  this  actiML." 
(Italics  ouEs.) 

It  appears  from  the  italicized  portion  of 
the  excerpt  quoted  that  the  relief,  under  the 
statute  referred  to,  can  only  be  obtained  by 
a  proceeding  in  the  actltsi  In  which  the  di- 
vorce was  granted.  Appellant  relies  npon 
this  holding  of  the  court  as  conclusive  of  the 
question  presrated  here.  Appellant's  con- 
tention, first  and  last,  develops  a  situation 
somewhat  anomalous.  It  is  insisted  that  re- 
spondent should  be  denied  relief  in  the  pres- 
ent action  because,  as  held  in  the  Karren  Case, 
she  can  only  obtain  relief  In  the  action  in 
which  the  divorce  was  granted.  She  has  al- 
ready been  denied  r^ef  In  tnat  action  be- 
cause the  court  had  no  power  to  grant  it. 

We  can  readily  concave  that  in  some  cases 
at  least  such  contention  as  that  made  by  ap- 
pellant here.  If  sustained,  might  lead  to  pal- 
pable injustice.  Let  us  assume,  for  instance, 
that  in  the  present  case  plaintiff  was  not  only 
entitled  to  a  divorce  and  such  property  of  de- 
fendant as  was  within  the  Jurlsdlctioh  of 
the  court,  but  to  alimony  as  well.  She  could 
not  follow  her  husband  into  another  state 
and  obtain  relief  for  slie  would  first  have  to 
establish  a  residence  there  before  she  could 
sue.  She  could  not  obtain  a  decree  for  ali- 
mony here  because  she  could  not  malie  per- 
sonal service  of  summons  on  defendant  with- 
in this  state.  In  such  circumstances,  what 
r^edy  would  the  plaintiff  have?  If  there 
ever  was  a  case  in  which  litigation  by  piece- 
meal was  Justified  because  of  the  inherent 
difficulty  of  obtaining  relief  in  one  action,  it 
seems  to  the  writer  that  the  case  presented  Is 
almost  a  perfect  example. 

Karren  v.  Karren,  supra,  sheds  no  light 
whatever  upon  the  question  presented  hae. 
In  that  case  personal  service  of  summons  In 
the  divorce  proceedings  was  made  upon  the 
defendant  within  the  state.  Complete  JurUh 
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dlcHon  was  obtained  for  all  purposes,  and 
the  court  might  well  hold,  as  It  did  In  that 
case,  that  relief  as  to  alimony  could  only  be 
obtained  In  the  case  In  which  the  divorce  was 
granted. 

To  the  same  effect  as  the  Karren  Case  ap- 
pellant dtes  Greene  T.'Gre^e,  2  Gray  (Mass.) 
SOU  61  Am.  Dec  454,  in  which  the  syllabus, 
In  a  alufle  pftragnq;>h  states  the  doeWne: 

"A  deoee  of  dinree  frwn  tlie  bond  of  mat- 
rlnuHiy,  although  obtained  by  fraud  and  bJse 
tHtlmooy,  cannot  be  set  aside  on  on  oritinal 
VM,  fUed  St  a  mUegmmt  term.  (Italics  ours.)" 

The  opinion  Is  by  Chief  Justice  Shaw.  At 
page  364  of  the  report  (2  Gray  [61  Am.  Dec. 
454]),  that  distinguished  Jurist  says: 

*^ot  we  think  the  point  here  is  settled  by 
authority,  not  spedflcally  in  r^ard  to  dlToree, 
but  generally  as  to  the  conclusive  effect  of  a 
judgment.  Id  a  ease  arising  afterwards,  on  the 
nine  matter,  between  the  same  parties.  We 
tske  the  role  to  be,  that  a  judgment  of  a  court 
ot  competent  jurisdictimi,  having  jurisdiction  of 
tile  subject  and  <tf  the  ^irdes,  by  legal  process 
duly  served,  where  no  appe^,  writ  of  errw, 
certiorari,  review,  or  other  legal  process  Ue^ 
for  revising,  affirming  or  reversing  such  judg- 
ment, or  where  no  such  process  is  commenced, 
by  the  party  who  would  avoid  the  judgment.  In 
^e  mode  or  within  the  time  prescribed  by  law, 
fs  etmclasive  upon  the  same  parties  in  any  other 
proceeding  in  law,  in  equity,  or  before  any  other 
Judicial  trlbvnaL" 

Tlins  we  see  the  application  of  the  doctrine 
contended  for  by  appellant  is  conditioned  up- 
on the  fact  that  complete  Jnrladlctlon  has 
beoi  obtained  both  of  the  snbject-matter  and 
of  the  person  of  defendant  In  such  case  ro- 
ll^ subsequent  to  divorce  can  only  be  ob- 
tained In  the  same  action  and  the  doctrine  ot 
ICS  adjndlcata  applies  as  in  other  cases.  To 
the  same  effect  Is  Parish  v.  Paiisb,  9  Ohio 
St  634,  75  Am.  Dec.  482,  In  which  the  sylla- 
bus, In  almost  the  same  langoage  as  In  the 
Greene  Case,  supra,  reflects  the  opinion  of 
the  court 

Appellant  also  calls  onr  attention  to  the  fed- 
lowing  cases :  Sprague  v.  Sprague,  73  Minn. 
474.  76  N.  W.  268,  42  U  B,  A.  419.  72  Am. 
St.  Rep.  636;  Alderson  v.  Alderson,  84  Iowa, 
198.  SO  N.  W.  671;  19  C.  J.  246;  In  re  Pope- 
Joy,  note.  77  Am.  St  Rep.  240;  De  la  Mon- 
tanya  v.  <De  la  Montanya,  112  Cal.  101, 44  Pac. 
346.  32  U  It  A.  82.  63  Am.  St  Rep.  165; 
Howell  V.  Howell,  104  Cal.  45.  37  Pac.  770,  43 
Am.  Rt  Rep;  70;  Cameron  v.  Cameron,  31  S. 
D.  335.  140  N.  W.  700,  Ann.  Cas.  1915D,  1062; 
Moroes  v.  Moross,  129  Mich.  27,  87  N.  W. 
1035;  Spain  v.  Spain,  177  Iowa,  249,  158  N. 
W.  529,  U  R.  A.  1917D,  319,  Ann.  Cas.  1918E, 
.1225;  Samp  v.  Kamp,  59  N.  T.  212;  Cody  v. 
Cody.  47  Utah,  456,  154  Pac.  952. 

It  is  unnecessary  to  review  these  cases  in 
detail.  They  are  clearly  distinguishable  from 
the  case  at  bar.  They  do  not  In  any  manner 
attempt  to  controvert  the  fundamental  Idea 
that  where  Jurisdiction  has  not  been  obtained 
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there  Is  no  basts  for  Qm  xHee.  ot  res  adjudl- 
cata.  As  suggested  by  Chief  Justice  Shaw,  in 
the  excerpt  hereinbefore  quoted,  a  judgment 
becomes  res  adjndlcata  only  when  the  court 
has  acquired  Jurisdiction  over  the  subject- 
matter  and  the  parties. 

It  would  be  a  travesty  npon  Justice  and  • 
aad  coeunoitary  on  the  power  of  Judicial 
tribunals  generally  if  the  coorts  were  power- 
less to  grant  relief  in  a  case  ot  this  hind 
where  Jurisdiction  of  the  defendant  Is  after- 
wards seasonably  obtained  and  the  rights  of 
third  parties'  have  not  Intervened.  We  bave 
no  fault  whatever  to  find  with  cases  wbldi 
hold  that  where  foU  and  complete  Jurisdic- 
tion has  been  <Atained  over  the  subject-mat^ 
ter  and  the  parties.  Judgments  rendered  In 
divorce  cases  as  w«U  as  others  are  res  ad- 
Judicata  as  to  every  question  that  ml^^t  have 
been  litigated  under  the  Issues  made.  In 
such  cases  the  only  remedy  for  subsequent 
reli^  Incident  to  the  divorce  soems  to  be  by 
appropriate  proceedlilgB  la  fiw  case  In  whieb 
the  divorce  was  granted.  Not  so,  however, 
where  Jurisdiction  of  the  persm  was  not  ob- 
tained. The  distinction  is  clearly  defined  In 
two  Ohio  caaoB  reported  In  Qie  Ohio  State 
Reports.  In  Woods  v.  Waddle,  44  Ohio  St 
449t  8  N.  B.  297,  the  syUabus  reads: 

"A.  and  P.  were  married  in  West  T^rginia  at 
their  domicile,  where  A.  retaloed  bis  domicile, 
but  P.  went  to  ^Tennessee,  where,  in  ex  parte 
proceedings,  she  obtained  a  divoroe  a  vinculo 
from  A.,  but,  as  there  was  no  personal  servloe 
on  A.,  her  appUcatitm  for  alim<wy  was  dis- 
missed without  prejudice  and  to  enable  her  to 
sue  for  it  elsewhere.  She  then  brought  suit  here 
for  alimony  alone,  and  to  reach  certain  prop- 
erty in  Ohio  belonging  to  A. ;  in  which  case  she 
obtained  service  upon  A.,  who  also  appeared  and 
filed  pleadings  in  the  case,  and  on  trial  the 
court  found  sufficient  cause  and  allowed  ber 
alim<my.  Hdd,  P.  had  a  right  thus  to  bring  her 
action  for  alimony  alone,  and  she  could  have 
her  dalm  tberefra-  determined,  and,  if  sustained 
upon  trial,  the  court  could  allow  ber  rtasonaUe 
alimony  out  of  the  property  of  A." 

Trom  Weldman  v.  Weldman,  67  Ohio  St 
101,  48  N.  E.  506,  we  quote  the  syllabus 
which  succinctly  states  the  question  to  be  de- 
termined: 

"Where  a  wife  obtains  a  divorce  from  her 
husband  in  this  state  without  a  decree  for  alK 
mony.  he  being  personally  aerred  with  process* 
she  cannot  thereafter  maintain  a  separate  action 
against  him  for  alimony." 

It  is  true  that  the  statute  of  Ohio  provides 
that  the  wife  may  file  her  petition  for  ali- 
mony alone,  but  a  careful  reading  of  the 
opinion  in  the  Weldman  Case,  which  la  very 
brief,  clearly  Indicates  that  the  case  was  de- 
termined upon  broad  general  principles  of 
equity  and  Justice  rather  than  upon  the  stat- 
ute referred  to  in  the  case. 

In  Adams  v.  Abbott.  21  Wash.  29^  66  Pac. 
831,  ttie  syllabns  reads: 
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"2  Balllnger's  Ann.  Codes  &  St.  |  6723.  n- 
qairing  the- court,  on  dissolring  a  marriage,  to 
naka  tadt  decree  with  respect  to  tbe  prcHjwrty 
of  tite  parties  as  wUI  appear  Just,  does  not 
make  sacfa  decre«  a  necessary  part  of  the  decree 
of  divorce;  and,  wbere  a  decree  of  divorce  ob- 
tained by  a  vife  in  a  foreign  state,  on  con- 
structive service,  and  without  personal  jurisdic- 
tion of  defendant,  makes  no  provision  for  alimo- 
ny or  with  respect  to  the  property  of  tbe  par- 
ties, and  tbe  husband  thereafter  becomes  a  resi- 
dent of  Washington,  the  parties  having  com- 
monity  property  there,  tbe  wife  may  maintain 
an  action  in  sncb  state  for  alinHmy  and  toe  tbe 
adjudication  of  her  property  rigbta.** 

Tbese  cases  with  others  are  r^erred  to  In 
note  to  In  re  Popejoy,  T7  Am.  St.  R^.  at 
page  241.  We  quote  from  Qie  note  the  fol- 
lowing lanenage  pertinent  to  the  qoestiott 
under  review ; 

"If  the  divorce  was  obtained  on  personal  serv- 
ice against  the  husband,  no  reason  exists  why 
tbe  wife  should  not  have  asked  for  alimony  in 
the  divorce  proceedings,  and  a  separate  suit 
will  not  be  allowed.  (Weidman  r.  Weidman,  57 
Ohio  St.  101.)  But  if  die  divorce  was  obtained 
by  the  wife  in  anotlier  state,  no  juTisdlction  be- 
ing had  over  the  person  of  the  husband,  or  over 
his  property,  this  is  deemed  a  sufficient  reason 
why  the  wife  should  be  permitted  to  bring  a 
Bubsequent  action  against  her  husband  for  ali- 
mony alone.  (Adams  t.  Abbott,  21  Wash.  290" 

In  Thurston  v.  Thurston,  08  Minn.  279,  69 
N.  W.  1017,  a  Mtnneeota  case,  In  wblch  the 
husband  commenced  an  action  by  constructive 
service  and  obtained  a  Judgment  for  divorce, 
it  was  held.  In  an  action  for  alimony  and 
other  relief  afterwards  Instituted  by  tbe 
wife,  that  the  Judgment  rendered  In  favor 
of  the  husband  determined  nothing  but  that 
the  parties  were  divorced,  and  being  In  rem, 
was  neither  res  adjudlcata  nor  an  estopp^  as 
to  the  question  of  alimony;  and  the  fact  that 
the  marriage  relation  was  dissolved  would 
not  defeat  her  action. 

The  doctrine  enunciated  In  these  cases  ap- 
pears to  be  BO  eminently  logical  and  Just,  It 
is  difficult  to  conceive  how  It  can  be  seriously 
qnestloned. 

Appellant  cites  and  relies  on  Cody  v.  Cody, 
47  Utah,  456.  1S4  Pac.  962.  One  of  the  ques- 
tions involved  In  that  case  arose  upon  a  mo- 
tion by  the  plaintiff  wife,  subsequent  to  a 
decree  of  divorce  In  her  tavov,  for  an  allow- 
ance of  alimony;  such  an  allowance  having 
been  denied  when  the  divorce  was  granted. 
This  court  affirmed  the  order  of  the  trial 
court  dismissing  the  application  for  alimony 
on  the  grounds  that  tbe  question  had  been 
adjudicated  upon  granting  the  divorce.  In 
that  case  Uie  court  bad  Juriadfcti<m  ct  both 
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the  snbJect-mattCT  and  the  parties,  and,  as 
hereinbefore  asserted,  we  have  no  fault  to 
find  with  ai^lylng  the  doctrine  of  res  adjudl- 
cata in  cases  of  that  kind. 

In  addition  to  the  cases  and  aatborltlea 
above  dted,  respondent's  counsel  refess  us 
to  many  cases  more  or  less  favoraUe  to  re- 
spondent's contention.  Aa  our  Judgment  Is 
convinced  by  the  reason  and  logic  of  the 
cases  already  referred  to,  we  have  not 
deemed  it  necessary  to  cite  all  the  cam  that 
have  been  called  to  our  attention. 

In  the  opinion  of  tbe  court.  Inasmuch  aa  it 
was  Impossible  for  the  plalntUF  to  have  her 
right  to  alimony  adjudicated  and  determined 
either  at  the  time  the  divorce  was  granted,  or 
subsequoiUy  to  that  action,  tor  the  reasm 
that  the  court  was  without  Jurisdiction,  she 
had  tbe  right  to  have  the  question  determined 
In  an  Independent  action,  especially  as  the 
action  In  this  case  appears  to  have  been  sea- 
sonably commenced  and  no  rights  or  Inter- 
ests of  third  parties  are  In  any  manner  In- 
volved. • 

[4,  i]  It  would  seem  to  follow  as  a  corol- 
lary of  the  doctrine  herein  enunciated  that 
In  such  an  action  for  alimony  on  the  part  of 
a  plaintiff,  the  defendant  would  have  the 
right  in  his  defense  to  omteet  the  merits  of 
the  divorce  itself,  not  for  the  purpose  </t 
setting  it  aside,  but  for  the  purpose  of  de- 
feating the  alimony  tor  which  the  action  was 
brought  If  the  plaintiff  bas  tbe  right  to  bring 
an  Independent  action  for  alimony  after  a  di- 
vorce has  been  granted  simply  because  she 
never  had  and  could  not  have  her  day  In 
court  in  respect  to  alimony  In  tbe  divorce  pro- 
.ceedlngs,  the  defendant  for  the  same  reason 
should  be  oititled  to  bis  day  In  court  respect- 
ing the  same  matter.  It  will  no  doubt  be  con- 
ceded that  the  right  to  alimony  to  a  wife  is 
conditioned  up<Hi  her  right  to  a  divorce^ 
Hence  the  right  to  defend  against  the  allow- 
ance of  alimony  in  an  Independent  action, 
such  as  this,  necessarily  Implies  the  right  to 
question  the-merlts  of  the  divorce,  notwith- 
standing it  cannot  be  vacated  and  set  aside. 
Although  the  question  was  not  raised  by  an 
assignment  of  error,  there  Is,  nevertheless, 
matter  in  the  record  which  su^ests  the  qnes- 
tion  to  the  mind  of  the  court  For  that  rea- 
son we  feel  Justified  In  making  the  above  ob- 
servations. 

For  the  reas<His  heretofore  stated,  the  Judg- 
ment of  the  trial  oonrt  la  afSrmed,  at  appd- 
lant's  costs,  , 

CORFMAN,  O.  J.,  and  WBBBB,  and 
FRICK,  JJ.,  concur.  ' 

GIDEON.  J.,  being  disqualified,  did  not 
participate  In  the  disposition  of  tbla  cose. 
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(K  Utah,  itt)  have  the  flndltigi  of  the  Industrial  Oommis- 

HANCOCK  tt  aL  V.  INDUSTRIAL  COHMIS-  alon  annnUed.  rindliio  of  tbe  OoimiUMlon 
8I0N;   (Na.  S6S6.)  afflrmed. 


(Snprema  Cenrt  of  Utah.   Uaj  t,  1981.) 

1.  Matter  n4  urvaat  ^»4i  7  (6)— Pepeaieaoy 
wftkia  CoMpeaeatioa  Aot  qeeetioa  of  law  ea 
eadUpated  faets. 

The  qoestion  of  dependener  under  th« 
Workman's  Compeoration  Act  li  one  of  fact, 
but,  where  there  is  no  diepnt^  as  to  the  facta, 
tbe  legal  rishte  dedudble  or  inferrable  from 
foch  proren  facte  are  gneatimie  of  law. 

2.  Master  aad  eenraat  «»S88-^DepaBieB03r 
within  CoaiioaaatleB  Aet  deflaad. 

Neither  the  amoiinta  contributed  nor  the 
timea  when  made  are  neceeearil;  controlling 
elements  in  the  teat  of  dependency  ander  the 
Workmen's  Compensation  Act,  the  test  being 
whether  the  contribntioDi  made  b;  the  deceased 
to  the  dependents  were  necessary  and  needed 
to  maintain  the  claimants  in  the  station  of  life 
to  which  they  had  been  accnstomed. 

8.  Master  aed  seivaat  4s>403— Depeadsnoy 
witlila  CoMpensatlen  Aet  aiaet  bs  proved. 
Alleged  dependents  are  required  to  show 
facts  upon  which  such  dependency  exists  nn- 
der  the  Workmen's  Oompensation  Act,  except 
where  the  statute  makes  the  wife  and  certain 
minor  diildren  presnmptiTely  dependenL 

4.  Master  aad  servaat  «S9388— Oooasieial  gifts 
set  ''depoBdeBiv**.witbia  Coaipeasatlea  Aet. 

An  occaaional  gift  or  eonttibntion,  made  at 
Ute  convenience  or  pleasure  of  the  donor,  does 
Dot  authorize  an  inference  of  "dependency" 
within  Workmen's  Compensation  Act.i 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  D^end- 
en^.] 

5.  Master  aad  servant  «s»388  —  Paraats  lield 
sot  "aependents"  of  aen  wltliin  Compeneatlon 

Aet 

In  a  proceeding  under  the  Workmen's  Com- 
pensation Act  to  obtain'  compensation  for  death 
of  an  adult  son,  where  it  appeared  that  he 
boarded  away  from  his  parents'  home,  which 
they  owned,  and  be  made  frequent  gifts  of 
proTisioDs  amounting  to  aboat  ^&  per  month, 
and  in  tbe  year  preceding  his  death  advanced 
1300  as  a  loan  to  satisfy  a  mortgage  executed 
by  the  father,  who  owned  real  estate  worth 
^0,000  producing  a  net  income  of  $75  to  9100 
per  month,  held,  that  Indostrial  Commission 
was  Justifled  in  flnAng  that  appUcante  were  not 
dependents. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phrasee,  Vixtt  and  Second  Series,  Depend- 
eat] 

Proceeding  by  R.  J.  Hancod^  and  another, 
under  the  Workmen's  Compensation  Act 
(Comp.  Lews  1917,  title  49),  to  obtain  com- 
pensation for  the  death  of  a  son.  There  was 
an  award  denying  compensatloD,  and  the 
apjMlcanta  bring  an  original  proceeding  to 
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J.  B,  Haaa,  of  Salt  Lake  Cl^,  for  plalntlfrs. 
Barrey  Glofr,  Atty.  Gen.,  and  John  B. 
RoblnKm,  Aaat  Atty.  Qea.,  f<w  defendant 

OIDEONt  J.  nda  la  an  original  proceed- 
ing In  tbla  court  The  plaintiffs  seek  to  have 
the  findings  of  the  Industrial  OmunlBslon 
denying  comi^ensatlon  tor  the  death  of  a  am 
annnlled. 

Ttmn  la  no  dlq;nite  In  the  testimony.  Tha 
deceased  was  a  aon  of  the  applicants.  Ha 
was  a  paid  fireman  In  the  employ  of  a  mu- 
nicipal corporation  of  this-  state  at  the  tima 
of  his  death.  The  aoddent  occorred  In  the 
course  utt  hla  emirt<^ent  and  while  he  waa 
in  the  dladuuge  of  dnty.  He  was  of  Qie  age 
of  45  years,  unmarried,  and  'bad  boarded 
away  from  hla  parents'  home  for  apiH»zl- 
mately  ten  yeara.  Tbe  appllcanta,  parenta, 
realde  m  Salt  Lake  Olty.  vboe  the  deoeased 
waa  employed.  The  son  visited  his  father 
and  mother  frequently ;  in  toct,  almoat  daily 
when  his  duties  would  permit  The  only 
question  pres^ted  la  one  of  partial 
pendency. 

By  a  majority  optnt<»  the  OommlBsUm  con- 
cluded that  the  applicants  were  not  d^^md- 
enta  and  denied  compensation. 

The  only  witnesses  testifying  were  those 
In  support  of  the  application.  It  ajveara 
that  father  and  mother  own  tbieir  own  home. 
They  had  otb«  children,  but  tlu^  are  mar- 
ried and  reside  elsewhere^  Tbe  father  owns 
real  estate  In  Salt  Lake  Olty  valued  at  qh 
proximately  910,000,  from  which  hb  and  his 
wife  receive  a  net  income  of  976  to  |100  per 
month.  Both  parents  testified  that  the  de- 
ceased frequently,  and  almost  on  each  occa- 
sion when  be  visited  them,  took  provisions, 
Buch  as  aagar,  floor,  fruits,  and  other  things 
to  tbelr  home.  It  is  In  the  record  that  at 
the  date  ot  the  hearing  th^  were  uaing 
flour  whldt  the  naa  had  fomislttd.  It  d^- 
nltely  appears,  however,  that  there  were  no 
regular  or  stated  times  when  the  son  would 
make  contribatlima  to  the  appllcanta,  and  be 
seldon  gave  them  m<mey  except  on  "tArtbi- 
daya,  Thankagivtng  and  Chriatmaa."  The 
mother  testified  that  the  contributions  made 
by  ttie  son  would  avwage  $25  per  montb.  Slie 
gave  no  spedflc  dates,  however,  whoi  pay- 
moits  wen  made  and  no  deflnit»  amounts. 
In  the  year  preceding  his  death,  the  deceased 
drew  fnmi  his  banking  account  the  som  of 
(900  and  gave  It  to  his  father,  vrttb  whi<di 
the  latter  aatlafled  a  mortgage  on  real  estate ' 
belonging  to  him.  Juat  what  the  ammge> 
meat  was  aa  to  repayment  ot  thia  money  to 
tbe  eon  la  not  clear,  but  admittedly  it  was 
not  advanced  to  pay  living  expenaes  of  ttn 
apEdlcants,  and  it  Quite  d^nttely  appears 
that  it  was  tbe  intent  of  the  father  and  tlw 
son  that  the  amount  should  be  repaid. 
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C1»  I]  The  qaestlMi  of  dependency  le.  In  the 
Tery  nature  of  things,  oae  of  fact  In  a 
case  Budi  as  this,  however,  where  there  Is  no 
dispute  as  to  the  tacts,  manifestly  the  legal 
rl^ts  dedndble  or  inferrable  from  such 
proven  facts  are  questions  of  law.  No  ab- 
solate,  unbending  mle  can  be,  or  has  been, 
laid  down  by  the  courts  In  determining  de- 
pendency. Each  case  must  be  controlled  by 
the  particular  facts  of  that  case.  Neither  the 
amounts  contributed  nor  the  times  when 
made  are  oecessai-tly  controlling  elements  In 
the  test  of  dependency.  The  test  seems  to  be 
whether  the  contributions  made  by  the  de- 
ceased to  the  dependents  were  necessary 
and  needed  to  maintain  the  claimants  in  the 
station  In  life  in  which  they  had  been  ac- 
customed. In  Baijamin  F.  Shaw  Co.  v. 
Palmatory,  7  Boyce  (Del.)  at  page  201.  105 
AtL,  at  page  418,  It  U  said: 

'^t  la  not  sufficient  that  the  oontrlbationB  of 
the  employs  were  used  in  paying  tbe  living 
expenses  of  the  claimant,  bat  it  mast  be  shown 
that  tbe  contributions  of  the  employ^  were  re- 
lied upon  by  the  dependent  for  his  or  her  means 
of  livbig  judging  this  by  the  class  and  position 
of  Hfe  of  the  dependent.'* 

Again,  further  on  In  die  course  <tt  that 
same  ofrinion,  it  Is  said: 

"However,  the  test  of  dependency,  generally 
speaking,  is  whether  the  claimant  relied  u[K)o 
the  employe's  contribotions  for  his  support 
wholly  or  partially  Judging  this  by  what  would 
be  reasonable  living  expenses  for  persons  in 
the  same  dass  snd  position.  Support  as  used 
within  the  meaning  of  the  statute  is  of  a  broad- 
er import  than  food,  dothing  and  shelter,  and 
may  indude  all  such  nieans  of  Uving  ae  would 
enable  the  daimant  to  live  in  a  style  and  con- 
dition and  with  a  degree  of  cooifort  suitable 
and  becoming  to  his  statira  in  Ufe.** 

Ct-I]  The  actual  llTlng  opensea  of  plaln- 
tStta  are  not  made  to  appear  elthn  in  detail 
or  In  pvsB.  Alleged  d^oidents,  such  as  the 
plalntlflli^  are  required  to  show  f^cbs  upon 
whldi  socb  d^iendoicy  eztsts.  The  statute 
makes  the  wife  and  certain  minor  children 
presumptively  dependents.  But  dependency 
la  other  cases  must  be  based  i^on  proof  of 
facts  creating  such  dependency.  It  Is  settled 
In  this  state,  and  the  same  is  supported  by 
the  authorities,  that  an  occasional  gift  or 
omtribntion  made  at  the  oonTenience '  or 
pleasure  of  the  donor  does  not  authorise  an 
inference  of  dependency.  GOobe  drain  A 
Milling  Ga  t.  Industrial  Oonunisaton,  103 
Paa  642.  While  it  Is  true  the  deceased 
made  frequent  gtfta  of  faults,  etc,  to  his 
parents,  nevertheless  the  Oommlsslott  was  of 
opini(m  that  such  contributions  were  not  re- 
quired or  necessary  to  s^wort  the  parents 
(plalntifra)  ta  their  manner  of  living.  The 
Cknnmisaion  was  also  of  the  <^lnlon  that  the 
incmne  of  plaintiffs  was  sufficient  to  support 
and  maintain  than  in  their  manner  of  living, 
and  that  they  were  not  therefore  dependent 


upon  the  assistance  received  from  the  de- 
ceased for  such  support 

We  are  of  the  opinion  that  the  facts  as 
disclosed  by  tbe  record  support  and  Justify 
the  findings  of  the  Oonmilssi<m,  and  the  same 
are  therefore  afiSrmed. 

COBFllAN,  0.  J.,  and  WBBBB,  THUIU 
MAN,  and  FBIC^  13^  coBCur. 


(58  Utah.  219) 

HOME     BREWING  *C0.    OF  CHICAGO 
HEIGHTS  V.  AMERICAN  CHEMICAL  A 
OZOKERITE  CO.   (Ne.  S6I2.) 

(Supreme  Oonrt  of  Utah.   May  10,  1921.) 

1.  Corporatloss  «s»642(7)-.8atts  by  forslfa 
oorporatlofls  In  courts  of  state  aet  "delsf 
business"  within  state. 

The  instituting  of  suits  by  fordffu  corpora- 
tions in  the  courts  of  tbe  state  does,  not  con- 
stitute "doing  business"  within  the  state,  with- 
in Const  art.  12,  I  9,  providing  that  no  corpo- 
ration shall  "do  business"  within  the  state  with- 
out tiaving  one  or  more  places  of  boaiaess  with 
authorised  agents  nor  without  filing  a  certified 
copy  of  artidtBS  of  incorporation  witii  Secretary 
of  State,  nor  within  Laws  1919,  c.  17,  providing 
that  foreign  corporations,  before  "doing  bosi- 
ness"  within  the  state,  shall  file  a  copy  of  artl- 
des  of  incorporation  with  county  derk  of  coun- 
ty in  which  principal  office  is  sitnated.s 

[Bd.  Note.— For  other  definitions,  see  Words 
snd  Phrases,  First  and  Second  Series,  Doing 
Bo^essJ 

2.  Js4gmest  ^3>48  — Caaaot  be  ebtalaed  ea 
warrant  vsrlfied  stateneat  Is  writing  bei«| 
secesssry. 

An  attorney  at  law,  acting  under  a  warrant 
of  attorney  purporting  to  have  been  executed 

defendant  cannot  obtain  a  judgment  by  con- 
fession, a  statement  in  writing  signed  and  veri- 
fied by  the  defendant  autborlstng  tbe  entry  of 
judgment  for  a  spedfied  sum  and  stating  the 
facts  out  of  whldi  the  Indebtedness  aiose  show- 
ing the  sum  due  or  to  become  doe,  or  the  fscts 
constituting  the  Usbility  being  neeessary,  under 
Comp.  Laws  1917,  |  e88& 

3.  Jsdqment  «=930-St«tBtonr  nethei  of  ob- 
taining Judgmeat  by  eonfessios  nast  be 
strlotiy  oonpiled  with. 

Comp.  Laws  1917,  1  6888,  prescribhig  the 
method  or  procedure  whidi  judgments  by 
confession  may  be  obt^ned,  must  be  stricUy 
complied  with.* 

4.  Judgment  «=»849( I)— Validity  af  Jadgsuat 
sf  other  ^sta  mast  be  Alleged  aod  prevod 
where  readered  Is  a  naaasr  aakBOwn  to  Ja- 
rii|iraileaes  of  state  whara  aoUoa  tbereoa  Is 
bronght 

The  right  of  a  litigant  to  have  the  benefit 
of  the  full  faith  and  credit  clause  of  the  Oon- 


*  Barse  Ura  Stock  Co.  Range  V.  C.  Co..  It 
Dtab,  GS,  W  Pac  €80;  Booth  *  Co.  Welsana.  M 
ITtab.  UB,  a  P«e.  7H  U  U  B.  A  (H.  8.)  SM. 

•National  Bank  v.  Beara,  tt  Vtah,  17^  «4  Pno. 

832. 
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•titatl<m  doea  not  reliere  him  from  ttie  dotr 
of  wtabliriuiig  his  right  thereto,  which,  in  aomt 
cues,  may  be  proved  ahowinff  a  do^  aathen- 
ticated  copy  of  a  jadpnent  from  a  court  of 
seneral  Jurisdiction  of  a  rister  state;  but,  if 
the  judgment  is  rendered  in  a  manner  unknown 
to  the  jorispradeoce  of  the  state  where  the 
action  ia  brought,  the  existence  of  laws  which 
render  the  judgment  valid  in  the  state  where  it 
was  rendered  must  be  both  alleged  and  proved. 

5.  Judgment  «=38I5— Confessed  Judgment  ob- 
tained In  other  stats  by  method  other  thai 
that  presoribetf  for  Utah  not  given  fall  faith 
and  credit  in  afasenoe  of  showing  of  validity 
In  ether  state. 
A  judgment  by  confession  obtained  in  an- 
other  state  in  a  manner  other  than  that  pre- 
scribed  by  Comp.  Laws  1917,  {  6888,  prescrib- 
hv  the  procedure  by  wbidi  judgments  by  era- 
fmion  may  be  obtained,  win  not  be  ^en  full 
faith  and  credit  in  absence  of  showing  that  the 
Judgment  so  obtained  was  valid  In  the  state  in 
which  it  waa  obtained.  ' 

$.  EvMa»e  «SB35-Judlelal  MtiM  takaa 
«f  laws  of  othar  atata. 

The  courts  of  one  rtate  do  not  take  judicial 
BOtiee  of  the  laws  of  another  state,  and  are  not 
preanmed  to  knew  the  laws  of  sneh  state. 

7.  JadgMoat  «=»I9— Rsfnsal  to  aatar  Jadgmaat 
ea  eMRtardaln  for  breaoh  of  lease,  In  ab- 
saaoe  of  proof  as  to  aaioyat  of  daaiagaa  aaa- 
tainad^  held 'proper. 
Under  Comp.  Lawa  1917,  |  6844,  refusal  to 
Mter  judgment  for  defendant  upon  counterclaim 
for  breach  of  a  lease,  where  amount  of  dam- 
ages was,  of  necessity,  an  unliquidated  amount, 
Md  proper,  in  absence  of  proc^  «d  amount  of 
dam^^  SBstained. 

Appeal  from  District  Court,  Salt  Lake 
Oonnty ;  Wllstm  McOorthyt  Jndga  ' 

Action  by  the  Home  Brewing  Company  of 
CSilcago  Heights  against  the  American  Chem- 
ical ■  ft  Ozokerite  Company.  Judgment  tar 
plaintiff,  and  defendant  appeals.  Beversed, 
and  nev  trliU  wdered. 

James  D.  Pardee,  of  Salt  Lake  City,  for 
appellant 

D.  A.  Skeen,  of  Salt  Lake  Olty*  for  re- 
spoQdent. 

GIDEON.  J.  This  is  an  acUon  to  recover 
an  amount  alleged  to  be  due  plaintiff  from  de- 
fadant  on  a  judgment  of  the  circuit  court 
of  Cook  ooanty,  state  of  Illinois.  It  la  ad- 
mitted that  both  plaintur  and  defendant  are 
corporations.  The  plaintiff  company  was  or- 
gai^sed  under  the  laws  of  the  state  of  Illi- 
nois, and  the  defendant  cconpany  pursuant 
to  the  laws  of  the  state  of  Utah.  It  is  alli- 
ed that  the  circuit  conrt  of  Cook  county, 
state  of  Illinois,  Is  a  court  of  general  juris- 
diction, organized  and  existing  by  virtue  of 
the  laws  of  such  state ;  that,  on  the  15th  day 
of  July,  1918,  a  judgment  was  given  in  said 
court  in  favor  of  the  plaintiff  and  against 
the  defendant  for  a  sum  named,  and  that 


the  same  has  not  been  paid.  To  that  com- 
plaint, tbe  defendant  Intnposed  a  d«nurrer. 
One  <k  the  groonda  of  demurrer  waa: 

"That  it  does  not  appear  from  the  plaintiff's 
complaint  that  it  has  legal  capadty  to  sue  In 
the  state  of  Utah.** 

The  demurrer  was  overruled,  and  the  de- 
fendant answered.  The  answer  admitted 
that  defendant  bad  not  paid  tbe  judgment 
It  la  alleged  tbat  at  tbe  time  ot  the  purpwt- 
ed  wtry  of  jndgmoit  ttie  drenlt  conrt  of 
Cook  county  was  without  jurisdiction  of 
^tber  tbe  aubjectonatter  of  the  action  or  tbe 
defendant;  tbat  at  no  time  bad  service  of 
process  been  made  upon  defendant;  tbat  de-' 
fendant  was  without  notice  or  knowledge 
tbat  any  actlim  against  It  bad  been  commene* 
ed  or  was  pending  In  said  court  and  bad  no 
knowledge  of  the  Judgment  until  the  institu- 
tion of  this  action.  It  is  fnrth»  alleged  In 
tbe  answer  that  no  one  was  autborlsed  to 
appear  for  tbe  defaidant  In  Ibat  action; 
that  tbe  defendant  made  no  appearance^  and 
tbat  no  one  was  antborfsed  to  oontMs  indg- 
ment  by  warrant  of  attorney  or  otberwlse^ 
and  tbat  no  antborlty  bad  been  given  bg  tbe 
defendant  to  any  attorn^  to  appear  In  aaSd 
case  for  any  purpose.  A  counterclaim  was 
intorposed  by  tbe  dtiCsndant  asking  damages 
fbr  an  alleged  breatdi  of  a  real  estate  lease 
made  between  the  plaintiff  and  defendant 
No  reply  was  made  to  the  coimterdalm. 
Plalntlfl  bad  Jndgmoit  and  the  defendant 
appeals. 

Tbe  first  error  assigned  relates  to  the  or- 
der <ME  tbe  conrt  ovumling  the  demurrer. 
It  Is  oontuded  by  defendant  tbat  it  appears 
from  the  allegations  of  the  complaint  that 
tbe  plaintiff  Is  a  ftnelgn  corporation;  and, 
as  it  la  not  aUe«ed  tbat  tbe  plaintiff  haa 
compiled  with  the  provistons  of  tbe  laws  of 
tbls  state  antbcnlslag  it  to  -  do  business  In 
Otis  states  It  Is  not  shown  tbat  pTwifit^ff  baa 
tbe  legal  caj/axitf  to  maintain  tbla  action  In 
tbe  courts  of  this  state 

One  of  the  grounds  im  demurror  ivovlded 
for  In  tbe  code  Is  want  cS  capacity  on  the 
part  of  a  plaintiff  to  sue.  Defoidant  tbers- 
fore  was  within  its  rights  in  objectii^  by  de- 
miurer  upon  Ibat  ground  to  tbe  suffldoicy  of 
the  G<nnplaint  Article  12,  |  9  of  tbe  state 
Cmstitntim  la: 

'^o  corporation  shall  do  business  in  this 
state,  wltbont  having  one  or  more  places  of 
business,  with  an  authorised  agent  or  agents, 
uptm  whom  procesa  may  be- served;  nor  witb- 
ont  first  filing  a  certified  eopr  ot  Its  artides  of 
incorporatioB  with  the  Secretary  of  State." 

Comp.  Lawa  Utah  1917,  |  94S,  as  amended 
by  chapter  17,  Laws  Utah  1919,  provides  that 
all  foreign  corporations — 

"before  doing  any  business  wfthin  the  state, 
shall  file  with  the  county  clerk  of  tbe  county  in 
which  their  principal  office  in  the  state  may  be 
situated,  a  copy  of  their  articles,"  etc. 
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[1]  The  auesUra  presoited  hj  the  demur- 
rer, therefore,  is  whether  Instituting  suits  by 
foreign  corporation  in  the  coarts  of  this  state 
Is  "doing  business"  within  the  meaning  of 
that  term  as  It  !■  used  in  our  Coistitutlon 
and  statutes. 

A  like  question  has  been  determined  by 
this  court  In  two  former  casea  As  we  un- 
derstand those  decisions,  they  are  adverse  to 
the  contentiw  of  ai^ellant.  Barse  Live 
Stock  Co.  V.  Range  V.  C.  Co.,  16  Utah,  69.  50 
Pac.  630;  Booth  ft  Co.  v.  Welgand,  80  Utah, 
135,  83  Pac.  734,  10  L.  R.  A.  (N.  S.)  603.  It 
is- true  that  the  statute  has  been  amended 
In  B<»ne  particulars  since  the  dedal  on  in  16 
Utah,  and,  in  some  minor  particulars,  since 
the  decision  in  80  Utah,  but  the  term  "doing 
business**  was  found  In  the  original  statute 
in  f<ffce  at  the  date  of  the  rendition  of  the 
judgment  reported  in  16  Utah.  Comp.  Iaws 
Utah,  1SS8,  i  2293.  At  that  time,  the  term 
"doing  business"  was  found  in  the  code,  and 
that  opinion  undwtocA  to  define  the  mean- 
ing of  that  term  as  used  In  both  the  Constitu- 
tion and  statute.  The  conclusions  reached  in 
the  cases  cited  are  to  the  effect  that  Institut- 
ing an  action  In  the  courts  of  this  state  by 
a  foreign  corporation  to  enforce  a  contrac- 
tual right  Is  not  doing  business  within  the 
stata  It  appears  fnun  the  allegations  of  the 
complaint  in  the  case  at  bar  that  the  Judg- 
ment which  is  the  basis  of  the  plaintifTs 
right  of  action  was  obtained  In  a  court  of  a 
slater  state.  No  law  of  Utah,  therefore,  was 
Invoked  In  initiating  or  establishing  the 
plalntiff*8  right  The  right  to  institute  and 
maintain  this  action  not  being  dependent  up- 
on plaintiff  having  complied  with  the  laws  of 
Utah  authorizing  It  to  do  business  In  the 
state.  It  necessarily  follows  that  it  is  not 
necessary  to  make  such  allegatim  in  the 
complaint. 

We  regard  the  above-dted  cases  as  con- 
trolling and  decisive  of  the  question  raised 
by  this  assignment.  It  would  subserve  no 
useful  purpose,  therefore,  to  discuss  the  cases 
dted  from  other  Jurisdlctiona 

Several  of  the  remaining  asdgnments  of 
error  can  be  considered  together.  They  re- 
late to  the  rulings  of  the  court  In  admitting 
in  evidence  the  authenticated  transcript  of 
the  Judgment  of  the  circuit  court  of  Cook 
cotmty,  and  the  order  awarding  plaintiff 
Judgmmt 

The  Judgment  of  the  Illinois  court  was  ob- 
tained by  and  based  upon  a  cMifession'  of 
Judgment  by  an  attorney  at  law.  The  attor^ 
ney  was  acting  under  a  warrant  of  attorney 
claimed  to  have  been  executed  by  the  de- 
fendant The  recital  In  the  coatession,  pre- 
ceding tiie  formal  order  o£  Judgment,  Is  as 
follows: 

"And  thereupon  Homer  W.  Woodbary,  an  at- 
torney this  court,  vpeared  In  behalf  of  said 
defendant,  and  by  virtue  of  a  warrant  of  at- 
torney for  that  purpose,  executed  by  said  de- 
fendant, and  now  produced,  duly  proved  and 


filed  In  <9«n  court,  filed  its  cognovit  waiving  the 
lasuing  and  service  ot  process,  and  ackno^- 
edged  that  said  defendant,  did  assume  and  prom- 
ise, in  mamwr  and  form  as  the  said  plaintiff  haa 
in  its  dedaiation  allegttfl,  and  confessed  that 
it  has  snstained  damages  In  the  sum  <tt  dztca 
hundred  twenty  didlars  and  no  cents.** 

The  warrant  of  attorney  referred  to  In 
the  above  excerpt  Is  not  found  in  the  tnn^ 
crlpt  or  elsewhere  In  the  record. 

At  the  trial  in  the  district  court,  the  rec- 
ord of  the  Judgmoit  was  admitted  in  evi- 
dence, over  the  objections  of  the  d^oidant, 
and  thereupon  the  plaintiff  rested  its  case. 
The  defendant  thereupMi  moved  for  Jnd^ 
ment  in  its  fovor;  also,  fbr  a  Judgment 
against  the  plaintiff  on  the  defendant's  coun- 
terclaim. These  motions  were  ovmmled. 
The  defendant  offered  no  testimony.  Hie 
court  made  findings  and  gave  Judgment  In 
favor  of  the  plaintiff. 

[2,  S]  The  code  of  procedure  in  this  state 
does  not  authorize  a  Judgment  by  confession 
in  proceedings  sudi  as  are  found  in  the  au- 
thenticated record  from  the  Illinois  court. 
A  Judgment  so  entered  would  be  a  mere  nul- 
lity. Comp.  Laws  Utah  1917,  |  688S,  iwe- 
scrlbes  the  method  or  procedure  by  which 
Judgments  by  confession  may  be  obtained, 
and  such  procedure  must  be  strictly  compUed 
nritb.  National  Bank  v.  Sears.  13  Utah,  174, 
44  Pac  832.  It  necessarily  fcrtlows  that  the 
procedure  by  which  tbe  Judgmmt  in  this  case 
in  the  niihcds  court  was  obtained  la  not 
sanctioned  or  warranted  by  any  practice 
known  to  the  laws  of  Utah.  Notwithstanding 
that  fact  it  is  tlie  theory  of  the  plaintiff  that 
a  Judgment  regularly  authenticated  from  a 
court  of  general  Jurisdiction  (such  as  a  cir- 
cuit court)  of  a  sister  state  carries  with  it 
the  presumption  of  regularity  by  that  court, 
and  that  such  presumpticm  goes  to  the  extent 
of  presuming  Jurisdiction  of  the  subject-mat- 
ter and  of  the  person,  as  well  as  authority  on 
tbe  part  of  the  court  to  enter  the  Judgment 
by  the  practice  or  procedure  followed.  It  is, 
for  that  reason,  contended  on  tbe  part  of 
plaintiff  that,  having  produced  an  authenti- 
cated copy  of  the  Judgm^t  of  the  Illlnoia 
court,  the  burden  was  ttirown  upon  the  de- 
fendant to  prove  that  such  court  was  without 
Jurisdiction,  or  that  it  lacked  authority  to 
enter  the  particular  Judgmoit  as  the  same 
is  found  in  the  transcript  of  that  Judgment. 
It  is  argued  that  to  hold  otherwise  would  be 
a  refusal  to  give  to  a  Judsmwt  of  a  sister 
state  full  faith  and  credit,  as  required  1^ 
the  Con8titutl<HL 

[4}  The  right  of  a  litigant  to  have  the  ben- 
efit of  the  full  faith  and  credit  clause  of  the 
Constitution  does  not  relieve  sudi  litigant 
fnmi  the  duty  of  establishing  that  be  Is  en- 
titied  to  such  right  In  many  cases,  he  may 
have  proven  his  right  by  showing  a  duly  au- 
thenticated c(^y  of  a  Judgment  from  a  court 
of  general  Jurisdiction  ,of  a  sister  state.  In 
ot^  cases,  It  is  incumbent  i^on  tiie  party 
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ftnertlag  audi  right  to  eetaUldi  hr  proof  the 
existence  of  the  ri^t  by  testimMiy  other 
than  the  praumption  ttiat  follows  or  goes 
wlOi  the  lodgmeDt  of  a  court  ot  genml  Jo- 
risdictlon. 

Conceding  ttiat  the  mle  of  law  dalmed  by 
plaintiff  Is  BEqi^lcsble  and  binding  npon  the 
courts  of  this  state.  In  favor  of  a  judgment 
rendered  In  another  stste  In  proceedings  rec- 
O0iined  by  the  laws  of  this  state,  it  temalns 
to  be  detomlned  whether  that  mle  Is  appli- 
cable In  a  case  In  whieb  the  practice  or  meth- 
od of  procedure  pursued  In  obtaining  the 
Judgmoit  is  unknown  to  the  juriaprndaioe 
of  this  state.  In  28  Cyc;  1S74,  that  law  con- 
trolling In  tmch  cases  Is  stated  as  foUows : 

"Bot  if  the  judgment  is  rendered  in  a  man- 
ner  unknown  to  the  jorisprodence  of  the  state 
where  the  action  is  brou^t,  the  existence  of 
laws  which  render  tlio  judgiaent  valid  in  the 
state  where  it  was  rendered  must  be  both  al- 
leged and  proved," 

In  Anf^e  t.  Manchester.  8  Neb.  Unof.  202, 
91  N.  W.  502,  the  court.  In  discussing  a  ques- 
tion similar  to  the  one  here  under  consldera- 
ti<»i.  says: 

"Plaintiff  reliei  on  an  inCentate  judgment 
procured  in  a  manner  nnknown  to  the  laws  and 
rolee  of  practice  of  the  coorta  of  the  state  of 
Nebraska.  In  his  petition,  however,  he  allesee 
the  laws  of  the  state  of  Pennsylvania,  which  au- 
thorise and  TBlidato  his  jndpnent,  bnt  in  the 
record  before  os  he  utterty  falls  to  introduce 
any  proof  of  any  Itind  trading  to  show  the  laws 
of  Pennsylvania  on  wbidi  he  mast  rely  to  snp- 
port  the  validity  of  his  judgment.  In  the  case 
of  Snyder  v.  Critchfield,  44  Neb.  66,  62  N.  W. 
300,  this  court,  in  discussinc  a  jadgment  ren- 
dered under  power  of  attorney,  contained  in  a 
jadgment  note  in  ^e  state  of  PennayWaniat 
sars:  *It  must  be  remembered  that  judgrmenta 
on  notes  of  this  character  are  not  known  to  the 
jurisprudence  of  our  steto.  and  that,  the  notes 
having  been  made  In  Pennsylvania,  and  the 
judgment  there  rendered,  the  effect  and  validity 
of  the  contract  must  be  determined  by  the  law 
of  Pennaylvanla.  What  that  law  is  waa  a  fact 
to  be  estebllahed  by  the  evidence  in  this  case.*  ** 

See,  also,  Thomas  v.  Pendleton,  1  S.  D. 
150,  36  Am.  St.  Rep.  726;  HInson  v.  WaU, 
20  Ala.  298;  Crafts  v.  Clark,  31  Iowa,  77; 
2  Freeman.  Judgments  (4tb  Ed.)  |  &71;  16 
Standard  Bncy.  Pro.  396. 

In  Crafte  v.  Clark,  supra,  the  court  says: 

"No  evidence  was  given  of  the  laws  of  Penn- 
sylvania, so  that  the  circuit  court  could  have 
determined  that  the  judgment  waa  valid  there. 
As  the  judgment  Is  not  valid  mider  our  laws, 
this  was  necessary  in  order  to  authorize  the 
coart  to  extend  to  it  fuU  faith  and  credit,  and 
render  judgment  upon  It  in  tUa  aetiofL" 

[I,  •]  If  it  be  conceded  that  the  allegation 
of  the  complaint  that  "a  judgment  was  duly 
glvOT,  made  and  entered  by  said  drcalt 
court."  etc.  Is  snffldent  to  authorize  proof 
of  the  laws  of  the  state  of  Illinois,  there  Is, 
nevertheless,  a  total  abamce  of  any  proof,  or 


offer  to  prove,  the  laws  of  lUtnols  giving  the 
court  power  to  rater  judgment  by  confesslwi 
upon  a  warrant  of  attorney  such  as  was  done 
In  this  case.  As  stated,  no  other  testimony 
than  the  authenticated  oc^y  of  the  judgment 
af(nesald  was  tendered  tm  the  part  of  the 
plaintiff.  If  the  Judgment  of  the  district 
court  In  this  case  Is  to  stand,  it  must  be 
maintained  wholly  upon  the  autbmtfcated 
transcript  from  the  Illinois  court  The  courta 
of  (me  state  do  jutt  tske  judUdal  notice  ot 
the  laws  of  another  state,  and  are  not  pre* 
sumed  to  know  the  Uws  of  such  state. 
Courts  are  required  to  give  full  faith  and 
credit  to  the  jodgmente  and  decrees  of  a 
sister  state,  but  the  courta  are  not  required 
to  give  such  faith  and  credit  until  proof  Is 
produced,  either  by  presnmptlfm  or  otiber- 
wlse,  that  the  court  altering  the  judgment 
Is  authorized  1^^  the  laws  of  the  state  to  ren- 
d^  the  judgment 

Van  Norman  v.  Ctordtm,  172  Mass.  576^  08 
N.  B.  267.  44  L.  B.  A.  840,  70  Am.  St  Rep. 
304,  and  TeA  v.  Tost  128  N.  T.  887,  28  N. 
a863,lSL.R.A.796,are  dted  by  i^ntlfl, 
lo  suppcHt  Of  ite  contention  lliat  the  ine- 
sumptlmi  in  favor  of  the  regularity,  jurisdlo* 
tlao,  and  power  of  courta  to  oiter  judgmente 
Is  sufltdoit,  until  overcmne  by  contrary  pnxtf, 
to  mrrant  tibe  district  court  in  this  case 
in  oittting  the  judgment  appealed  fnmL  It 
does  not  amtear  firom  the  oplnUm  in  Van 
Norman  v.  Oordon  whether  a  CMrfesslon  of 
judgmoit  by  warrant  of  atttmiey  is  kiunm 
to  the  lavps  of  Massachusetta  or  permitted 
by  the  practice  in  that  state.  In  tlie  case 
from  128  New  Yorfe,  it  affirmatively  appears 
In  the  o^nlon  that  ttm  practice  ot  entering 
judgmente  such  procedure  has  obtained  In 
New  York  trom  that  state's  earliest  history. 
Theee  authoritties,  therefore,  do  not  determine 
the  particular  qnestkm  presokted  by  this 
record. 

We  are  thereffwe  of  the  (pinion,  and  so 
hold,  that,  under  tha  &cto  aMwaring  in  this 
record,  the  district  court  erred  In  ite  ooih 
cluslott  that  the  antlientlcated  transcript  of 
the  judgment  was  snfltelent  In  and  of  ItB^ 
to  warrant  judgment  in  favor  of  the  plain- 
tifl. 

[7]  The  defendant  has  assigned  error  re- 
specting the  tallure  of  the  court  to  make  find- 
ings upon  the  issues  presoited  by  Ite  counter- 
claim, and  upon  the  refusal  of  the  court  to 
enter  judgmrait  In  favor  ot  the  defendant  up- 
on the  counterdaim.  The  oonnterdalm  the 
defendant  is  apparently  for  an  alleged  breach 
of  a  written  lease  existtaig  between  the  plain- 
tiff and  defendant  The  amount  claimed  aa 
the  penalty  for  such  breach  was,  of  neces- 
sity, an  unliquidated  amount  No  proof 
was  offered  In  support  of  the  damages  al- 
leged in  the  connterdaim.  Ndfber  the  stat- 
ute nor  the  cases  authorize  a  judgment  for 
damages  without  proof  of  the  amount  sus- 
tained. Comp.  Laws  Utah  1017,  8  6844; 
AtddsoD,  T.  &  S.  F.  By.  Co.  v.  Lambert;  81 
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Okl.  300,  121  Pac.  654,  Ann.  Cas.  1913E;,  329. 
It  does  not  appear  definitely  that  the  counter- 
claim is  founded  upon  a  breach  of  the  same 
lease  upon  which  the  Judgment  of  the  Illtnols 
coart  is  founded,  and,  in  view  of  the  uncer- 
tainty of  the  record,  we  reftvln  from  farther 
discussing  the  qnestlon  presented  this  as- 
signment 

For  the  reasons  stated  the  Judgment  of 
the  district  court  Is  reversed,  and  a  new  trtal 
ordnred.  .^v)ellant  to  reeorer  costs. 

CORFMAN,  C.  J.,  and  WGBEB,  THUB- 
HAN,  and  FBIOE,  JJ.,  concur. 


(IW  Kan.  U7) 

HAAS  V.  KANSAS  CITY  LrGHT  &  POWER 
CO.   (No.  23181.)* 

(Supreme  Court  of  Kansas.  May  7,  1921.) 

(ByUdbu$  by  the  Oourt.) 

1.  Master  asd  servant  «=»375{l)— Injuries  to 
oiler  leaving  working  place  faeld  not  to  "arias 
out  of  and  in  oourse  of  empioymont"  within 
Compensation  Aot 

A  workman,  employed  as  a  night  oiler  of 
suidiinery  in  an  electrical  power  house,  whose 
only  duties  were  to  oil  certain  engines  and 
pumps  in  one  part  of  the  building,  left  his  work 
and  went  a  diBtance  of  25  or  30  feet  to  a  nar- 
row entrance  leading  into  a  room  where  he 
knew  he  had  no  business  to  be,  and  which  was 
filled  with  electrical  macblDery  dangerous  to 
life,  but  which  contained  nothing  that  required 
the  services  of  an  oiler.  While  in  the  room  he 
reached  with  his  hand  about  8  inches  into  a 
recessed  place  in  the  wall,  and  came  in  con- 
tact with  electrical  appliances  and  received  se- 
rious injuries,  ffeld,  thst  his  injuries  did  not 
result  from  nn  accident  arisidg  out  of  and  in 
course  of  his  employment,  and  that  be  Is 
not  entitled  to  recover  under  the  Workmen's 
Compensstion  Act. 

[Ed.  Note.— For  other  definitions,  sea  Words 
and  Phrases,  First  and  Second  Series*  Course 
of  Bmployment] 

(AdHHotua  Bi/IUbiu  by  BditorM  Staf.) 

2.  Words  and  phrasas— ''Oil  swftoliss." 

"Oil  ewltdies,*'  as  used  in  electrical  con- 
struction, are  switches  in  whidi  the  parts  car- 
rying current  separate  imder  oO  when  the  cir- 
oiiC  is  brokou 

Appeal  from  IMstrlct  Court,  Wyandotte 
Connty. 

Action  under  the  Workmen's  Compensation 
Act  by  Benjamin  F.  Haas  against  the  Kan- 
sas City  XJght  &  Power  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
versed,  and  remanded  with  directlcms. 

John  H.  Lucas,  of  Kansas  City,  Mo.,  and 
O.  L.  Miller,  of  Kansas  CAty,  Kan.,  tar  ap- 
pellant 


L.  O.  Carter,  of  Kansas  City,  KaiL,  and 
W.  W.  McConles.  <a  Kansas  aty.  Mo,  foi 
appellee. 

PORTER,  J.  In  an  action  under  the  Work- 
men's 0(»npensatl<m  Act  (Laws  1911,  c:  218, 
as  amended  by  Laws  1913,  c  210).  the  plain- 
tiff recovered  Judgment  The  appeal  pre- 
sents the  sole  question  whether  his  Injarlen 
were  caused  by  an  acddoit  which  arose  oat 
ot  and  In  the  course  of  his  empLojment. 

Benjamin  Haas,  an  oiler  of  engines  and 
pnmpe,  employed  at  defendant's  power  hooae 
In  Kansas  City,  received  serious  f  injuries 
wh^  his  right  band  came  in  contact  with 
electrical  appliances  known  as  bus  bars,  Qta 
current  passing  through  bis  body,  and  be  was 
so  badly  burned  that  his  right  arm  bad  to  be 
amputated  two  inches  below  the  elbow,  and 
be  received  other  serious  Injuries.  The  i>eti- 
tion  alleged  that  at  the  time  of  the  accident 
he  was  working  in  the  due  course  <rf  bla  em- 
ployment. 

The  answer  alleged  that  the  accident  did 
not  arise  out  of  or  in  the  course  of  plaintiff's 
employment  but  that  plalntlCt  negligently  left 
bis  place  of  work  and  w^t  into  a  room  of 
the  plant  where  he  had  no  duty  to  perform, 
and  where  he  had  be^  Instructed  not  to  go. 
which  room  was  necessarily  filled  with  high- 
voltage  machinery,  dangerous  to  life,  and 
that  while  in  the  room  the  plaintiff  careless- 
ly attempted  to  reach  into  and  between  parts 
of  the  dangerous  machinery,  not  in  perform- 
ance of  any  duty  in  relation  thereto,  bat  for 
his  own  purposes,  and  thus  came  into  con- 
tact with  the  electric  curr«it. 

The  power  house  of  defendant  Is  170  feet 
In  len^b  north  and  south,  and  a  little  over 
60  feet  In  width.  The  aiglnes  and  pumps  at 
which  plaintiff  worked  as  an  oiler  were  those 
on  the  upper  floor,  and  others  which  were 
just  north  of  the  center  of  the  basaneat  floor. 
The  bus  room  extends  clear  across  the  south 
end  of  the  basement  and  Is  about  60  feet 
east  and  west  and  25  feet  nwtb  and  math. 
The  room  la  set  apart  from  the  rest  of  the 
basement  by  a  brick  wall  which  extends 
from  the  floor  to  the  ceiling,  and  the  only 
way  of  getting  into  the  room  Is  throu^  nar- 
row archways  2  feet  wide  at  the  east  and 
west  ends  of  the  room. 

The  bus  room  is  fllled  with  powerfoi  dec- 
trical  equipment  conducting  wiree,  and 
switches.  Oil  switches  receive  their  name 
trom  the  fact  that  the  parts  carrying  cnr- 
rent  'separate  under  oil  when  the  circuit  la 
broken.  The  container  In  which  each  swlt^ 
Is  located  stands  on  a  stone  slab  or  shelf  sup- 
ported by  a  brick  structure.  The  bos  bare 
are  placed  In  a  wall  of  the  room  In  recessed 
compartments  which  are  18  Inches  deep  from 
front  to  back,  the  bus  bars  extending  throng 
the  center  of  these  spaces.  The  reasw  for 
putting  them  In  this  recess  Is  to  prevent  ac- 
.  cidental  contact  with  the  bars,  and  also  to 


4^ror  otho-  ouw  m»  umt  topic  and  KET-NUUBBB  lo  »U  K«y-NumlMre<l  DlgMta  sad  IndexM 
•BahMring  denied  Jnaa  U,  ua. 
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provide  Inmlation.  The  bars  rufl  behind 
columns  which  cover  up  the  face  of  ttA  bus 
stractore.  Hiere  were  a  dozen  of  tbeee  oil 
swttcbes  In  the  bus  room  extending  from  the 
floor  upward  about  7  feet  No  portion  of  the 
dectrical  apparatus  In  the  bos  room  requires 
Out  attrition  of  anyone  except  that  of  (he 
cUer  dectridan  or  bis  assistant  When  the 
■ervlcea  of  a  construction  gang  are  required 
iB  tbe  bus  room,  the  current  la  cat  oft.  The 
room  and  the  numerous  passageways  between 
tbe  dUIfrent  high-power  appliances  and  ma- 
chinery are  all  lighted  with  100-watt  lamps 
and  outside  each  of  the  narrow  entrances 
leading  into  the  bus  room  is  a  sign  reading, 
-No  admittance."  Immediately  inside  ot  each 
archway  there  la  a  sign  reading.  "6600  Volts 
Dti^v."  Tbe  testimoDy  of  the  plaintiff's  wlt- 
neases,  as  well  as  thoee  at  tbe  defendant  is 
that  an  oUer  never  has  any  occasion  to  go 
Into  tbe  bus  room,  because  there  is  no  ma- 
ddnery  there  that  requires  oUlng  or  atten- 
Uon. 

Before  tbe  accldoit  plaintiff  had  been  in 
tiw  em{doy  of  the  defendant  tor  six  weeks, 
first  Id  the  construction  gang  about  the  power 
house,  and  six  days  before  the  accident  he 
was  i^ven  a  idace  an  an  ollw.  His  testimony 
Is  that  he  was  Instructed  as  to  bis  duties  by 
Arthur  Ravlnaw,  who  was  an  experienced 
oiler.  The  testimony  of  idalnttff,  bt  snb- 
sttBce  was  as  follows: 

He  is  22  yean  idd;  had  been  otUng  for  five 
days  before  the  accident;  Bavinaw  gave  Um 
iMtmetiona  as  oiler;  his  duties  were  to  oil 
pomps  downstairs  and  one  pnmp  apBtairs; 
worked  sights;  the  night  he  was  injored  went 
to  work  at  0  o'clock;  after  oiling  machinery 
"got  my  dieck,  and  Schultz  and  I  went  to  the 
state  line  and  got  them  caabed;"  after  hia  re- 
turn he  went  downatalra  and  started  to  oil 
■lachinery;  he  went  from  the  boQer  room  in- 
to the  en^e  room, 'and  while  there  he  heard 
a  noise  and  walked  back  upstairs  to  Ravinaw; 
heard  noise  something  like  it  was  cutting  or 
int^aig,  needing  oO;  it  was  sooth  part  of  the 
bidlding;  HaTinaw  had  told  him  to,  report  to 
Ub  aoTthing  he  Ad  not  understand;  had  nev- 
er been  In  bus  room;  did  not  know  it  was  dan- 
gerous to  go  in  there;  have  never  seen  any 
■ign  ot  danger  or  any  sign  of  volts;  told 
Bavinaw  to  come  downstairs-canted  to  show 
him  something  or  tell  him  something;  don't 
know  which;  went  downstairs;  Bavinaw  went 
down;  went  toward  bus  room  still  hearing 
TuAat;  went  into  boa  room,  tomed  aroond  to 
see  if  Bavinaw  was  there;  that  is  the  last  he 
remembered;  cooldn't  tell  where  he  got  to  in 
tbe  bos  room;  he  bad  no  bottle  of  whisky  with 
Urn  in  there;  didn't  know  where  Ravinaw  was 
when  he  tamed  aroond;  £d  not  remember  any- 
thing after  starting  to  tnm  around;  he  was 
lower  oiler,  snd  the  things  he  had  to  oQ  down 
there  were  the  oil  pomp  on  tbe  west  side  of 
the  basement  aboot  tbe  middle  of  the  room, 
two  pomps  on  east  side  of  bssement  abont  mid- 
dle, at  base  of  engines,  and  one  pomp  near 
aooth  end  of  tbe  baae  of  the  north  engine; 
fliere  was  nothing  sooth  of  that  in  the  baae 


of  that  had  to  be  oQed;  neither  Ifr.  Bavinaw 
or  anyone  elae  had  pointed  oot  any  machinery 
of  any  kind  to  him  to  oil  soath  of  where  he 
worked  in  the  basement;  sU  his  work  in  the 
basement  was  at  or  north  of  1^  center  of  the 
boildiog  on  tiiat  0oor. 

On  eross-examlnatloB  he  said: 

niat  on  the  ni^t  of  the  aoddant'he  went 
with  Sehnlte  to  the  saloon  to  eadi  ehe<^; 
Schnlts  bought  beer  for  himself  and  plaintiff^ 
plaintiff  boimht  beer  for  himself  and  Scbultx; 
Scholts  booght  half  a  pint  of  whisky;  plaintiff 
did  not  say  to  Scholtz,  "Think  I  will  get  a  half 
pint  and  take  *  *  *  to  Bavinaw;"  whei 
he  went  back  to  the  plant  he  left  Scholtz  la 
the  boiler  room,  and  went  down  to  the  base- 
ment to  oil  pomps  on  tbe  west  side;  went  op 
from  there  to  tbe  bofler  room  where  Ravinaw 
was;  they  were  alone;  "can't  say  whether  I 
said  to  him,  I  wanted  to  tell  hin  something  or 
show  him  something,  or  ask  ■onething,  one  of 
the  diree;"  **nothing  to  fHrerent  me  telUng  him 
right  there;"  said  notldng  to  Urn  about  nolae; 
noise  was  not  op  there;  no  one  told  him  not  to 
go  into  the  bos  room;  did  not  know  what  was 
in  there;  did  not  know  what  was  in  tbe  sooth' 
end  of  the  building  at  all;  never  had  been  in 
there;  he  did  not  know  how  he  got  his  hand 
in  the  bole  behind  the  column. 

He  was  asked: 

"When  yon  first  went  Into  the  passageway, 
what  about  this  supposed  noise  you  have  been 
talking  aboot?  A.  Well,  I  think  it  was  some 
kind  of  machinery  that  needed  oiling.   *   •  • 

"Q.  Now,  then,  yon  knew  when  yoo  were  go- 
ing Id  around  tiiere  [bos  room]  as  yoo  say, 
that  there  was  no  noise  In  there,  and  ttie  noiae» 
if  there  waa  any  yon  heard  was  opstairs7  A. 
Yes  sir. 

"Q.  And  yoo  have  no  explanation  of  how 
yoo  got  In  there?  A.  No,  rir;  only  Just  when 
I  went  in  there,  was  looUag  for  ^s  nofse.** 

Bavinaw,  the  first  witness  called  by  plain- 
tiff, testified: 

That  when  Haas  began  as  an  <riler  lu  gave 
him  his  Instroctions,  told  him  what  he  was  to 
oil,  and  where,  whidi  was  in  part  of  the  base- 
ment and  part  of  the  upper  floor.  Ravinaw 
knew  there  were  oil  switches  In  tiie  bus  room, 
but  did  not  know  how  many,  and  knew  that 
there  was  nothing  in  the  bus  room  that  called 
an  oiler  In  there;  nothing  that  needed  to  be 
oiled;  Just  before  the  acddent  he  hsd  a  con- 
versation with  plaintiff  in  the  boiler  room; 
plaintiff  Bsid  to  come  downstairs,  that  he  want- 
ed to  show  the  witness  somethhig  or  tell  him 
something;  witness  could  oot  say  which  it 
was;  Haas  started  downst^rs  and  "I  fol- 
lowed him;  he  went  strsight  on;  saw  him  going 
into  the  bos  room  door;  I  had  never  instrocted 
him  not  to  go  in  there;  I  followed  him  In  rap- 
idly; foond  him  standing  with  his  hand  against 
the  wall,  facing  west;  his  right  hand  was  next 
to  the  wall;"  it  was  light  in  there;  his  right 
hand  was  op  on  top  of  tbe  bos  bars;  tried  to 
pull  him  off,  aod  got  an  electrical  shod;  told 
tbe  switdiboard  operator,  and  the  corrsDt  was 
cut  off;  when  Hsas  told  him  to  come  downstairs, 
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him  aomethins,  the  witness  did  not  know  what 
it  was,  but  that  there  was  nothing  to  prevent 
the  plaintiff  from  telling  bim  right  there ;  could 
see  no  re&aon  why  he  conld  not  tell  it  right 
there  If  tiheve  was  anything  to  be  said. 

Oh  croe8-exaniliiati<m,  he  admitted  testify- 
ing In  the  federal  court  that  when  be  found 
Haaa  the  latter  was  standing  with  bis  "band 
BtxuA  into  that  bole  In  the  wall.**  and  be  said 
that  that  was  where  the  plalntllTa  hand  was. 
His  .testimony  Is  that  a  person  passing 
tbrongh  where  Haas  was  injured  could  not 
reach  the  bus  bars  except  by  putting  his  hand 
In  through  the  opening.  Ravlnaw  said  that 
when  be  went  to  work  there  he  was  told  not 
to  go  into  the  bns  room  because  of  the  dan- 
ger; that  be  had  been  in  by  liimself,  and  once 
with  the  electrician,  Just  walked  through,  bat 
that  nobody  had  any  bnslness  In  tbat  room 
except  the  electrician  and  his  helper. 

Dr.  Frank  J.  Ivma,  a  wttneaa  tm  d^Oidanti 
testlfled: 

That  b«  was  the  surgeon  for  tJie  company 
and  treated  plaintiff  after  his  Injorles  at  a  hos- 
pital In  E^sas  City,  Mo.;  that  he  was  present 
at  an  interview  tbat  took  place  between  the 
claim  adjuster  of  the  company  and  the  i>Iaintiff 
at  the  hospital,  when  the  i^aintiff  was  prac- 
tically sitting  ap  in  bed,  and  In  the  opinion  of 
the  witness  was  perfectly  clear  mentally;  that 
plaintiff  made  the  following  statement  to  the 
daim  adjuster,  which  was  taken  down  by  the 
latter: 

"I  Just  walked  into  the  bus  room,  and  mtist 
kaTo  gotten  booked  up  the  moment  I  got  in 
there.  There  was  no  one  In  the  room  when  I 
went  in,  and,  as  for  what  I  had  to  tell  Ravinaw, 
It  was  a  little  foolishness,  and  it  does  not  mat- 
tor.  •  •  •  My  duties  were  to  oil  the  engines 
on  the  first  floor  and  basement.  I  bad  no  busi- 
ness in  the  bns  room,  as  my  duties  did  not 
take  me  there  and  the  bus  room  was  46  or  60 
feet  south  of  the  pump  which  X  was  employed 
to  oU." 

The  irialntlff,  m  CTow-examlnatlon,  was 
asked  whether  be  made  these  atatementa  and 
answered:  . 

**I  think  I  did;  yes,  rir;  I  remember  Us  be- 
faig  there,  but  don't  remember  a  thing  I  told 
Um.** 

Mr.  Uyers.  night  operator  of  defendant's 
switchboard,  and  who  shot  off  the  power 
when  notified  oi  the  accident,  testified  tbat 
the  bns  room  was  as  light  as  day;  and  b^ 
with  other  employees  who  went  to  the  relief 
of  the  plaintiff  at  the  time  ct  the  accident, 
identified  photographs  showing  the  footprints 
of  the  plaintiff  burned  into  the  concrete  by 
contact  with  the  bars.  The  night  operator 
testified  also  that  there  Is  still  the  burned 
place  on  the  bus  bar  where  the  plaintiff's 
hand  came  In  contact  with  it,  at  a  point  8 
Inches  back  fnmi  the  opening  In  the  recess 
ccBwartmoit. 

SehdltB  testlfled: 

That  on  the  night  of  the  acddent  he  went 
with  Haaa  to  the  salooBi  they  both  bought 


beer,  and  that  Haas  said,  **I  believe  I  will  get 
a  half  pint  of  wliisky  and  give  Bavinaw  a 
drink,"  and  that  he  bought  the  whisky;  irtien 
the  acddent  happened,  and  the  current  was  cot 
off,  he  ran  and  told  Anderson,  and  then  went 
to  the  bus  room;  "when  we  got  there."  Ravi- 
naw said,  "the  bottle  of  whisky  is  in  Uie  little 
pigeon  hole  there,  don't  say  anything  to  Ander- 
son labout  it;"  "after  the  lights  went  out  I 
put  my  hand  in  there  and  got  it,  and  broke 
it;"  it  was  against  the  roles  to  bare  whisky 
around  the  plant 

The  witness  was  the  first  person  In  there 
after  the  lights  and  power  were  turned  off. 
He  also  testified  that  Anderson  brought  the 
plaintiff  to  htm  to  be  instructed' aa  oiler,  and 
directed  the  witness.  In  pialntifTB  presence, 
to  show  him  where  to  oil,  and  to  show  him 
about  the  bus  room,  and  ttiat  Anders<Mi  said 
not  to  go  In  there;  ttiat  he  told  Haas  about 
the  bua  room,  tbat  there  was  nothing  in  there 
to  olL 

The  plaintiff,  In  support  of  the  judgment, 
cites  the  case  of  Brick  Ga  t.  Flaber,  79  Kan. 
67€t,  100  Pac.  607.  Tbat  was  a  case  under 
the  Factory  Act,  where  four  men  were  em- 
ployed to  work  at  a  certain  machine,  and 
the  rules  permitted  eat^  one  to  take  a  turn 
at  resting  while  the  others  operated  the  ma- 
chine. It  was  held  that  a  resting  employee 
was  engaged  In  the  performance  of  dnty  the 
same  as  if  be  were  occupied  at  the  madilne, 
and  that  the  employer's  duty  to  guard  ma- 
chinery according  to  the  Factory  Act  (Laws 
1908,  c.  8S6>  extends  to  all  places  which  em- 
ployees may  reasonably  be  acpeeted  to  nae  in 
the  performance  of  their  duties,  ladiidlng' 
the  taking  of  turns  in  resting. 

We  do  not  believe  this  case  foils  within  the 
doctrine  of  the  cases  where,  during  rest  pe- 
riods or  at  the  noon  hour,  workmen  have  ens- 
tained  injuries  tai  the  premises  where  they 
are  employed — as  was  held  in  Thomas  t. 
Manufacturing  Co.,  104  Kan.  432,  179  Pac. 
372,  6  A.  L.  R.  1145,  Where  a  17  year  old 
girl  remained  on  the  premises  where  she  was 
employed  during  a  half-hour  intermission  at 
nocm,  and  after  eating  her  lunch  was  Injured 
by  falling  from  a  truck  pushed  or  drawn  by 
a  fellow  employee.  Nor  does  the  present  case 
fall  within  the  doctrine  of  Chance  v.  Coal  * 
Mining  Co..  108  Kan.  122, 193  Pac.  889,  whm 
it  was  ruled  tbat  an  injury  which  occurs 
while  an  employee  is  doing  what  he  ml^t 
reasonably  do  at  the  time  and  place  is  one 
which  arises  "out  of  and  in  the  course  <tf  Us 
anployment" 

The  words,  "out  of  and  Id  the  course  of  the 
employment"  have  bem  uniformly  held  by 
the  British  courts  and  many  American  courts 
to  be  used  conjunctively,  and  not  dlajunctlTe- 
ly.  In  the  case  of  Fitzgerald  v.  Clark,  2  E. 
B.  786,  Buckley,  L.  after  stating  thia  role, 
said: 

**Tbe  words  'out  of  and  In  the  conrw  of  the 
employment'  are  used  eonjunctivdy,  and  not 
diajundiTely,  and  upon  ordinary  principtoa  «t 
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coofltmctioB  an  not  to  b«  read  aa  mtaning 
*oot  of;'  that  ia  to  say.  In  the  conrae  of.'  Th« 
foimor  vorda  must  mean  aomething  lUfferent 
from  the  latter  worda.  l%e  workman  muat 
aatlBfT  both  the  one  and  the  other.  The  wordi 
*oat  of  poiA,  I  think,  to  the  origin  or  canae 
ot  the  aeddent  The  worte  in  tha  conrae  of 
to  the  time,  place,  and  drenmataneea  under 
whidi  the  accident  takei  place.  The  former 
worda  are  descriptiTe  of  the  character  and 
qaalitr  of  the  accident;  the  latter  worda  re- 
latioe  to  the  circomBtances  under  which  an  ac- 
cident of  that  character  or  quality  takea  place. 
The  character  or  quality  of  the  accident  ae  con- 
Teyed  by  the  words  'out  of  invoIveB.  I  think, 
the  Idea  that  tbe  accident  is  In  some  sense  due 
to  tiie  employment  It  muat  be  an  accident 
reanltlng  from  a  riak  reaaonaUy  Incideiit  to 
the  employment'* 

In  Glarlt  Wlgan,  3  K.  B.  63!^  Ooeena- 
Hftrd7,  M.  R.,  said : 

**!  think  it  woold  be  dangennia  to  differ  from 
that  which,  ao  far  aa  I  am  aware,  haa  been  tfaa 
invariable  nde  of  ttn  Court  of  Appeal  aince 
tiioae  acta  came  into  operation,  namely:  To 
hold  that  it  la  not  enongh  for  the  applicant  to 
aay:  Tbt  accident  would  not  hare  happened 
U I  had  not  been  engaged  in  tiiat  emidoyment  or 
If  I  had  not  been  in  that  particular  place.'  -He 
must  go  further,  and  say:  The  accident  arose 
becauae  of  something  I  was  doing  in  the  course 
of  my  employment,  or  becauae  I  was  exiK>8ed 
ky  the  nature  of  my  employment  to  some  par- 
ticular danger.'  In  order  that  the  Injury  may 
be  one  ariaing  out  of  the  employment  the 
workman  must  be  acting  wltUn  the  scope  of 
hia  employment  at  the  time  ot  hia  injnry." 

Following  this  conatmctlon  of  the  atat- 
Dtes,  it  has  been  held  tlian  an  «i«lne  drlTer 
who  goes  across  Uie  raits  to  a  signal  box  to 
Iwiiilre  the  time  for  bis  own  purposes,  when 
his  path  does  not  cross  the  rails,  Is  not  in 
the  coarse  of  Ids  emplt^ment.  Benson  t. 
Lancashire  &  L.  B.  Coh,  1  K.  B.  242.  And  in 
Keene  t.  St  Cleiiieat's  Press,  7  B.  W.  a  C. 

It  was  h^d  fliat  a  workman,  who,  in  or* 
der  to  conceal  from  the  night  sl^  cf  work- 
msa  a  tin  of  milk  used  blm  In  his  tea.  at- 
tempts to  pnt  It  on  .a  ledge  in  close  proximity 
to  a  reciprocating  plant,  and  is  thereby  in- 
jured, does  not  softer  Injury  by  ac<ddent 
artslng  out  ct  and  in  the  course  of  Us  em- 
idf^ment 

Ttu  Bn^Uh  coarts  have  conslstfflitly  ruled 
that  where  a  workman  attempta  to  do  work 
around  a  machine  with  whbdi  his  duties  have 
no  connection,  be  cannot  recover  under  the 
conqiensation  acts. 

Among  the  Am^can  cases  dted  tbe  de* 
fendant  are  two  which  we  think  lllnstrate  tbe 
rule  which  controls  tbe  present  casb  In 
Mann  t.  Olastcmbury  Knitting  Co.,  90  Cmn. 

08  AtL  868,  L.  B.  A,  1018D,  86,  tbe 
rule  was  stated  to  be  that  an  injury  to  an 
employee  does  not  arise  out  of  and  in  Uie 
course  of  bis  employment  under  the  Wwk- 
men's  C<Knpeiisatlon  Act  "unless  it  was  re- 
ceiTed  by  blm  while  he  was  acting  within  tba 
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scope  of  bis  employment,  and  unless  there 
was  a  causal  connection  between  tbe  condi- 
tions snrroundlng  the  performance  of  hia 
work  and  tbe  resulting  injury,"  and  that 
where  the  Injury  arises  from  a  rlak  of  tbe 
bualneas,  but  la  received  while  tbe  employee 
has  turned  aside  from  bis  employment  for  bla 
own  purposes  without  tbe  knowledge  or  con- 
sent of  the  employer,  it  does  not  arise  out  of 
the  employment  In  that  case  the  employer 
knew  that  Its  employees  were  accustomed  to 
beat  their  luncheon  bottle  of  tea  or  coffee  in 
tbe  hot-air  pipe  of  the  dry  room  of  ita  plant 
and  made  no  obJectiDn  thereto. 

"Held,  that  such  tacit  or  implied  aaaent  by 
the  master  to  the  cnatom  of  heating  bottles  at 
that  particular  place  could  not  rcaBonahly  be 
said  to  involve  permission  to  an  employee  to 
go  into  another  room  and  pnt  his  hottie  Inside 
of  the  hot-air  pipe  through  a  door  therein 
which  opened  upon  a  revolving  fan;  and  that 
in  so  conducting  himself  the  employee  was  not 
acting  witldn  the  scope  of  his  employment,  nor 
was  there  any  causal  connection  between  the 
conAtiona  under  wlddt  Us  work  was  r«Qulrad 
to  be  done  and  tbe  injury  to  hia  hand  &om  tba 
renlTing  fan."  90  Conn.  116  <Syl.),  96  AtL 
S68,  U  B.  A.  1916D,  86w 

Tbe  opinion  recognizes  tbe  ri^t  to  com- 
penaatlon  if  an  Injury  arising  from  a  risk  of 
the  business  la  sustained  while  tbe  employee 
is  doing  something  which,  although  quite  out- 
side of  bis  particular  duty.  Is  permitted  by 
his  employer  for  their  mutual  convmlence, 
such  as  eating  his  dinner  on  the  premises,  or 
any  elm  liar  act  to  the  performance  of  which 
the  employer  has  assented.  But  in  tbe  opin- 
ion  It  was  said: 

"On  the  other  hand,  if  the  Injury,  although  it 
arise  out  of  a  riak  of  tbe  busineBa  Is  received 
while  the  employee  haa  turned  aaide  from  his 
employment  for  hia  own  purposea,  so  that  he 
la  not  acting  within  the  acope  of  bis  employ- 
ment no  compenaation  can  he  given."  90 
Conn.  120,  96  AtL  360,  K  B.  A  1916D.  86. 

Anotbw  case  dted  by  the  defendant  la 
Spooner  v.  Detnrft  Saturday  Night  Co.,  187 
Mich.  125,  163  N.  W.  667,  L.  R.  A.  1916A,  17. 
There  a  workman  was  employed  to  operate 
an  engine  and  dynamo  in  the  baaem^t  and 
no  duty  called  him  to  the  upper  floors.  He 
received  injuries  which  caused  hia  death 
while  running  an  elevator  from  tlie  second 
to  the  third  floor.  In  attempting  to  accom- 
modate some  fellow  workman.  It  was  held 
that  the  accident  did  not  arise  out  of  and  in 
tbe  course  of  bis  employment  It  was  said 
in  the  opinion : 

"In  the  instant  case  Spooner  was  rendering 
no  aerviee  which  was  either  accepted  by  or 
known  to  his  auperior,  bat  was  engaged  in  a 
voluntary,  friendly  act,  entirely  outside  the 
Bcope  of  bis  employment  upon  tbe  night  In 
question."  187  Mich.  132,  163  N.  W.  650,  U 
a  A  1016A.  17. 

In  tbe  ease  at  bar  the  evidence  shows  so 
cwdusiTely  tbat  the  plalntifl  abandoned  tbe 
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work  he  had  been  employed  to  do  and  ihe 
place  where  he  was  employed  to  work  and 
went  on  a  considerable  journey  Into  a  dan- 
gerous part  of  the  plant,  where  his  own  ad- 
missions, and  all  the  testimony,  show  he 
knew  he  had  no  basiness  to  be.  From  the 
plat  of  the  bnlldlng  and  the  testimony,  It  ap- 
pears that  in  order  to  get  to  the  place  where 
he  received  bis  injuries  he  had  to  leave  the 
center  of  the  basement,  go  to  the  west  wall  of 
the  building,  then  a  distance  of  about  25  feet 
to  the  west  archway,  and,  after  passing 
through  that,  25  feet  to  the  south  wall,  then 
east  about  25  feet  to  the  first  opening  to  the 
north,  and  then  about  10  feet  to  the  place 
of  the  accident,  the  distance  from  the  en- 
trance into  the  bus  room  being  about  60  feet. 

It  must  be  held,  therefore,  that  the  acci- 
dent which  caused  the  plaintiCTs  Injuries  did 
not  arise  because  of  anything  he  was  doing  in 
the  course  of  his  employment,  nor  because  he 
was  exposed  by  the  nature  of  bis  employment 
to  that  particular  danger.  The  accident  did 
not  arise  out  of  and  In  the  course  of  his  em- . 
[doyment. 

It  follows  that  the  judgm^t  is  reversed, 
and  the  cause  remanded  with  directions  to 
enter  Judgment  for  the  defendant. 

All  the  Justices  concurring. 


(109  Kan.  75) 
FARNEY  V.  HAUSER  et  al.   (No.  22979.)* 

(Supreme  Court  of  Eansaa.   May  T,  1921.) 

(Si/Uabua  by  the  Courts) 

1.  Partnership  <e=^g3— Partner  may  contract 
with  Arm,  hut  can  only  colleot  by  accounting 
and  dissolution  proceedings. 

One  of  several  partners  in  a  business  firm 
may  contract  with  the  partnership  as  an  .or- 
dinary customer,  and  in  the  latter  capacity  he 
is  endtled  to  bia  due  precisely  as  an  outsider, 
although  the  mode  of  collecting  his  due  by 
legal  process  is  by  an  a  ceo  on  ting  and  ^ssolu- 
tion  of  the  partnership  and  not  by  an  ordinary 
action  at  law. 

2.  Partnership  «s»63— For  praotloal  purposes 
a  partnership  may  be  oonsWerad  a  bushiest 
Htity. 

While  a  partnership  is  not  strictly  a  legal 
enti^,  for  practical  purposes  It  may  be  con- 
sidered as  a  business  entity.  It  has  its  own 
cspital,  its  own  assets  and  liabilities,  and  it 
has  a  commercial  life  and  credit  of  its  own, 
virtually  though  not  technically  independent 
of  the  members  comprising  it. 

3.  Partnership  «s3l0f  —  Partners  nay  havs 
oontribntlon  for  tortious  acts  of  their  serv- 
amH. 

Though  a  tortious  act  of  the  servant  of  a 
partnership  is  attributable  in  law  to  his  em- 
ployers, the  partnersbip,  yet  where  the  part- 
ners themselves  are  not  guilty  of  actual  delin- 
quency nor  otherwise  willfully  culpable,  con- 


tribution between  the  partners  for  the  tortious 
act  of  their  servant  is  lawful;  and  the  rule 
that  no  contribution  wHI  be  enforced  between 
joint  tort-feasors  has  no  appUcation. 

4.  Partnership  «=>IOl —Contribution  between 
partnars  proper  In  action  for  manager's  oos- 
vsrslon  of  wheat  stored. 

The  plaintiff  and  the  four  defendants  form- 
ed a  partnership  to  transact  the  businees  of  a 
grain  elevator.  They  hired  a  manager  to  con- 
duct and  operate  IL  Under  an  agreement  with 
the  manager,  the  plaintiff  placed  over  10,000 
bushels  of  grain  in  the  elevator  to  be  stored, 
cleaned,  and  loaded  on  railway  ears.  The  man- 
ager misappropriated  a  lai^e  amount  of  plain- 
tiff's wheat,  bot  the  partners  were  free  of  any 
personal  deliuQuency  therefor.  An  action  was 
brought  by  plaintiff  to  dissolve  the  partner- 
ship, for  an  accounting,  and  for  the  conver- 
sion of  the  wheat  by  the  manager.  Held,  that 
whether  plaintiETs  daim  against  the  partner- 
ship be  viewed  as  a  breach  of  contract,  or  as 
a  daim  arising  from  a  tort  attributable  to  the 
psrtnership  because  perpetrated  by  the  serr- 
ant  of  the  partnership,  contribution  between 
the  partners  was  properly  decreed. 

5.  Action  ^s>46— All  mattart  In  oontrovarty 
betwooi  sane  parties,  whether  [agal  or  t^nl- 
ta|ile,  triable  in  eno  notion. 

In  this  jurisdiction,  where  all  distinctions 
between  forms  of  actions  at  law  and  of  suits 
in.  equity  are  aboliahed,  all  matters  of  jus- 
ticiable controversy  arising  between  the  same 
parties,  whether  legal  or  equitable,  and  wheth- 
er already  liquidated  or  merely  capable  of  as- 
certainment, may  be  tried  and  adjudicated  in 
one  action; 

6.  Partnership  «=»I2I  —  Evidenoe  anatalnlni 
finding  as  to  amount  of  wheat  nltappn^ri- 
ated  by  partnership's  agent. 

Record  examined,  and  held,  that  there  was 
competent  and  sufficient  evidence  to  sustain 
the  finding  of  the  jury  touching  the  amount  of 
wheat  misappropriated  by  the  servant  of  the 
partnership. 

7.  Appeal  and  error  «»I009(4),  1012(2)— Ra> 
viewing  court  will  adept  findings  below  where 

supported. 

Where  there  Ib  substantial  evidence  to  sup- 
port a  finding  made  by  the  trial  court  or  jury, 
the  Supreme  Court  adopts  such  finding  as  an 
ascertained  fact,  although  the  record  also  con- 
tains evidence  to  the  contrary;  and  the  Su- 
preme Court  cannot  independently  undertake  to 
determine  the  relative  weight  of  the  evidence, 
except  in  cases  where  the  controlling  evidence 
is  documentary  or  by  deporition;  and  this  rule 
is  the  same  whether  the  cause  be  in  the  na* 
ture  of  an  action  at  law  or  a  suit  in  equity. 

8.  Warehousemen  ^=322— Elevator  firm  hoidlag 
wheat  In  trust  nust  make  daln  and  proof 
of  loss  thereof  uuder  fire  Insaranoe  pollqr. 

Where  an  elevator  firm  proenrea  a  poU^ 
of  fire  insurance  covering  its  own  grain  and 
that  held  in  trust  for  which  it  is  legally  liable, 
and  a  fire  consames  the  elevator  and  its  con- 
tents, it  is  the  duty  of  the  elevator  firm  to 
make  claim  and  proof  of  loss  to  the  insurance 
company  for  the  grain  thus  held  in  trust  and 


te>For  otbw  casw  see  lanM  topic  and  KSY-NUHBBR  in  all  Key-Numlwred  Dlgeiu  sad  ladexM 
•Bshesrinc  denied  June  16,  1921.  , 
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for  which  it  la  ItgaSj  liable;  and  held  that. 
Doder  the  facts  of  this  ca8e,-tbe  plaintiff's  grain 
stored  and  destroyed  by  fire  in  the  firm's  ele- 
Tator  was  protected  hj  such  insarsnce,  and 
the  failure  of  the  firm  to  claim  and  collect  the 
insarance  thereon  renders  It  liable  to  plaintiff 
for  thtt  amoont  of  Insaraiiee  which  shoidd  haTe 
becm  eoUected. 

Appeal  fnm  IMsttlet  Oourt,  Barber 
OoQuty. 

Suit  by  J.  P.  Vtmey  against  Jacob  Haoser 
and  others.  Decree  for  plalnttfl;  and  defend- 
ants appeal.  Affirmed. 

Panl  Knapp,  of  Sedalla,  Mo.,  Samuel  Grif- 
fin, of  Medicine  Lodge,  and  Brace  BametC 
and  Holt  &  Cubblaon,  all  of  Kansas  (Uty,  HOb, 
for  appellants. 

A.  L.  Noble,  of  Wichita,  and  Adrian  Honck, 
of  Medidne  Lodge,  for  appellee. 

DAWSON,  J.  This  action  was  to  dissolve 
a  partnership,  and  for  an  accounting  between 
the  partners,  and  It  also  involved  the  ques- 
tion of  a  liability  of  the  partnership  In  cer- 
tain business  transactions  with  one  of  th^ 
anmber. 

lo  1915  the  plaintiff,  J.  P.  Famey,  and  the 
fonr  defendants,  Hanser,  Ricfcs,  Rathgeber, 
and  McBrayer,  formed  a  partnership  for  the 
pnrpose  of  c<Hiducting  a  grain  elevator  bnsl- 
□eas  at  Elowa.  The  capital  Invested  by  the 
partners  was  of  which  the  plaintiff 

contributed  |1,600.  Haoser  was  chosen  as 
president  and  graeral  manager,  and  Ricks 
as  secretary  and  treasurer,  and  the  partner- 
ship business  was  placed  In  their  charge. 
Tbey  parchased  an  elevator,  and  hired  a 
'  idhnflger,  <Hie  Hagenmaster,  to  conduct  It. 

Under  an  agreement  with  Hagenmaster, 
the  idalntlff  placed  some  10,000  bushels  of 
wheat  In  the  elevator  to  be  stored,  cleaned, 
and  loaded  on  railway  cars,  at  2%  cents  per 
bushel.  This  wheat  was  to  be  loaded  on  cars 
when  plaintiff  chose  to  have  that  done,  and 
in  May,  1916,  some  1,378  bushels  of  plain- 
tUTs  wheat  was  thus  loaded  out  of  the  ele- 
vator. In  February,  1917,  plaintiff  directed 
Hagenmaster  to  load  the  balance  of  the 
wheat,  but  this  was  not  done,  for  the  reason, 
as  It  was  afterwards  developed,  that  Hagen- 
master had  In  some  way  made  away  with 
most  of  plaintiff's  wheat;  and  on  March  4, 
1917,  the  elevator  burned.  Plaintiff  took 
charge  of  the  more  or  less  damaged  wheat 
found  In  the  ruins  of  the  elevator  and  sold  It. 
Plaintiff  then  started  an  1nvestif;atIon  as  to 
the  disposition  of  the  remainder  of  his  wheat, 
but  this  was  Intennipted  by  another  fire 
whldi  burned  the  elevator  office  and  books 
of  the  partnership.  Hagenmaster,  the  man- 
ager, was  arrested  for  the  crime  of  burning 
the  devator  but  he  died  before  trlaL  The 
partnership  collected  some  Insurance  on  the 
elevator  and  sold  some  other  assets  for  cash. 
It  also  held  a  policy  of  Insurance  for  $2,000 
on  the  omtenti  oi  the  elevator*  whether 


"their  own'  or  beM  by  ttiem  in  trust  or  on 
commission  but  not  ddivered  if  assured  is 
legally  liable,  all  while  contained  in  above 
described  buildings."  The  partnership  ofll- 
cers  did  not  include  in  tbelr  claim  and  proofti 
of  loss  to  the  Insurance  company  any  Item 
for  the  loss  of  pUdndif s  wheat,  and  settled 
with  the  Insarance  company  for  fOOft,  and 
at  the  sama  time  gave  a  bmd  Indemnifying 
the  insurance  company  against  any  liability 
for  the  loss  of  plalntUTs  wheat 

The  assets  of  the  company  were  appor- 
tioned and  distributed  among  the  partnws 
other  than  the  plaintiff. 

The  plaintiff's  petition  narrated  the  perti- 
nent facts,  and  defendants  Joined  Issues. 
The  cause  was  tried  before  an  advisory  jury 
which  answered  many  special  qnestlau 
which,  with  a  minor  exception,  were  adopted 
by  tile  trial  court  The  trial  court  made  an 
accounting  which  by  omnputatlon  showed 
that  the  partnership  was  Indebted  to  plain- 
tiff In  tbe  sum  of  $11,436.59;  that  the  net 
assets  of  the  firm  were  $4,824.82;  that  eseta 
of  the  parties,  jilalntlff  and  deftodants,  must 
stand  his  req)ectlTe  proporUmate  share  of 
the  net  losses  and  UabiUttes;  aiHl  that-  tbe 
plaintiff  should  have  judgment  against  his 
def«tdant  partners  for  their  reapeettve  sham 
of  the  amount  due  him  as  an  ln<Uvidual  pa- 
tron  or  customer  of  tlie  partnership.  The 
court  also  beld  tbe  partnership  liable  to 
plaintiff  for  the  sum  wbldi  should  have  been 
«41ected  from  the  insurance  company  for 
the  burning  of  plaintiff's  wheat  While  the 
computations  are  somewhat  comidex,  tiie  de- 
fendants do  not  complain  of  the  mathematics 
involved  in  the  Judgment. 

[1]  Defendants  assign  error  on  the  ruling 
of  the  trial  court  that  plaintiff  was  entitled 
to  Judgment  against  his  partners  on  account 
of  the  wheat  mlsappn^riated  by  the  part- 
nership's manager,  Hagenmaster,  less  the 
proportionate  share  thereof  which  he  himself 
must  bear  as  a  partner  in  the  business.  They 
contend  that  Hagenmaster  was  the  agent  of 
all  the  partners  and  that  there  should  be  tio 
contribution  between  them  for  his  tort.  Such 
a  view  fails  to  take  note  of  plaintiff's  addi- 
tional relationship  to  the  partnership,  that 
of  customer  as  well  as  partner.  For  the  torts 
of  Hagenmaster,  as  for  all  the  losses  of  the 
firm,  the  plaintiff,  like  all  the  other  partners, 
must  bear  his  proportionate  share;  but  as  a 
CQStwner  of  tbe  partnership  he  is  entitled  to 
his  due  Just  as  any  outsider  patrraiizing  tbe 
firm  would  be.  Hagenmaster  made  away 
with  $11,436.59  worth  of  plaintiff's  wheat 
which  had  been  placM  In  the  elevator  under 
a  valid  craitract.  The  partnership  therefore 
owes  plaintiff  that  sum.  But  being  a  partner 
to  the  extent  of  $1,500,  and  the  total  capital 
of  the  firm  being  $5,300,  plaintiff,  as  partner, 
must  bear  his  proportionate  share  of  the 
llftblllty,  i*/s>  of  $11,436JS9.  Tbe  other 
partners  must  likewise  bear  their  share  of 
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Okin  llablUt7  according  to  tbdEr  respective 
interests  in  tbe  partDershlp.  Of  coarse,  the 
mode  by  wMch  a  partner  may  enforce  his 
claim  as  creditor  Is  not  by  an  ordinary  law- 
suit, but  by  an  accounting  and  dissolution. 

[2]  There  was  nottilng  111^1,  or  at  vari- 
ance with  tbe  theory  of  a  partnership,  for 
iHaintUf  to  deal  with  It  as  an  ordinary  cus- 
tomer. It  would  be  absurd  to  hold  that  In 
this  commercial  age  when  partnerships  are 
so  common  that  a  man  could  not  buy  from, 
ttil  to,  trade  with,  or  patronize  a  business 
partnership  as  any  other  person  might  do, 
and  with  the  same  rl^ts  and  liabilities, 
merely  because  he  had  a  partner's  interest 
in  the  Arm  business.  If  the  partnership  gets 
into  flnandal  difficulties  with  third  parties, 
a  partner  who  Is  a  creditor  of  the  firm  may 
have  his  claim  postponed  until  third  parties 
are  satisfied.  But  for  nearly  all  practical 
purposes  a  partnership  may  be  omsldered  as 
a  business  ratlty.  20  B.  O.  L.  804.  It  has 
.  its  own  capital,  its  own  assets  and  liabilities, 
its  own  business  activities,  and  it  has  a  com- 
mercial life  and  credit  of  Its  own,  virtually 
If  not  technically  Independent  of  the  members 
comprising  it 

In  30  Cyc.  456.  it  is  said:  . 

**It  is  quite  common  (or  partners  to  boy 
property  from  tbe  firm,  or  to  rent  or  sell  prop- 
erty to  tbe  firm,  to  lend  it  money  or  to  bor- 
row from  it,  and  in  many  other  ways  to  deal 
with  it  as  though  It  were  an  artificial  person. 
While  such  transactions  are  not  considered 
as  creating  strictly  legal  obligations,  between 
the  partner  on  tbe  one  side  and  tbe  firm  on  tbe 
other,  courts  of  equity  have  always  enforced 
such  obligations  and,  under  tbe  reformed  pro- 
cedure both  in  England  and  in  this  country, 
^ey  are  enforceable  in  appropriate  actions." 

[9]  But  even  if  the  tortious  act  of  Hagen- 
master,  the  agent,  be  considered  as  a  tort  of 
the  partnership,  yet  the  partners  would  be 
tort-feasors  in  law  o;ily.  None  of  tbe  partners 
were  willfully  culpable;  none  of  them  was 
guilty  of  actual  delinquency  or  moral  tur^- 
tude;  and  lu  such  cases  proportional  contri- 
bution between  them  for  the  loss  or  damage 
occasioned  by  the  tort  of  their  unfaithful 
servant  is  perfectly  allowable.  Nor  is  there 
any  reason  In  law  or  logic  why  the  role 
should  be  otherwise.  The  reason  why  ordi- 
nary tort-feasors  are  refused  Judicial  aid  to 
enforce  contribution  between  them  Is  be- 
cause the  state  does  not  establish  and  main- 
tain courts  to  adjudicate  between  rogues  or 
rascals  who  have  willfully  placed  themselves 
beyond  the  pale  of  the  law,  nor  to  conduct 
inquiries  as  to  their  relative  guilt. 

In  Bailey  v.  Bussing,  28  Conn.  458,  several 
partners  operated  a  stage  line.  One  of  their 
number  was  in  charge  of  the  stagecoacb  and 
.through  his  negligence  a  passenger  was  in- 
jured. He  sued  the  partnership,  and  one  of 
tlieir  number  paid  tbe  Judgment  The  latter 
tlien  sued  another  partner  for  coatributton. 


The  defendant  dalmed  that,  as  partners, 
they  were  both  'wrongdoers,  and  therefore 
that  between  them  there  could  be  no  contri- 
bution. It  was  held  that  tbe  partner  who 
paid  was  aitltled  to  cmitrlbutlon.  Hie  dii«f 
value  of  the  case  lies  in  the  discussion,  from 
which  we  quote: 

"The  defendant  insists  that  that  judgment 
was  rendered  in  an  action  of  tort,  and  that  in 
that  class  of  cases  there  Is  to  be  no  coutrlba- 
tioD  among  wrongdoers;  the  maxim  of  law 
being,  as  he  claims,  that  among  tort-feasors 
there  Is  no  contribntion.  To  meet  this  ob- 
jection, the  plaintiffs  offered  evidence,  and  we 
think  with  entire  propiie^,  to  prors  that,  iriiUs 
the  maxim  might  be  true  as  a  general  rule, 
the  case  on  trial  belonged  to  a  class  of  cases 
to  whicb  it  had  no  application,  for  that  here 
there  was  no  personal  wrong,  not  even  n^-. 
gence  in  a  culpable  sense,  on  the  part  of  Tur- 
ner, and  that  he  had  been  found  guilty  only  by 
implication,  or  legal  inference  from  a  supposed 
rdation  to  Bussing,  the  actual  wroi^doer, 
through  whose  neglect  the  other  two  defend- 
ants had  beoi  subjected  by  tbe  Jury.  *  •  • 

*mat  then  Is  this  ease?  And  what  is  the 
tme  doctrine  of  the  law  as  to  contribution,  or, 
as  it  may  be,  full  Indemni^,  where  there  baa 
been  no  illegal  act  or  conduct  on  tbe  part  of 
him  who  seeks  for  a  contribution?  •  •  • 

"Tbe  reason  assigned  in  the  botte  for  denying 
contribution  among  trespassers,  is,  that  no  right 
of  action  can  be  based  on  a  violation  of  law, 
that  is,  where  tbe  act  ia  known  to  be  snch  or  is 
apparently  of  that  character.  A  gv0ty  tres- 
passer it  is  said  cannot  be  allowed  to  appeal 
to  die  Idw  for  an  indemnity,  for  he  baa  placed 
himself  without  Its  pale  by  contemning  it,  and 
most  ask  in  vain  for  its  interposition  in  Ids 
behalf.  *  *  *  If  we  do  not  find  these  cir- 
cumstances, but  perceive  only  a  liability  in  the 
,  eye  of  the  law,  growing  out  of  a  mere  relation 
to  the  perpetrator  of  the  wrong,  the  maxim  of 
law  that  there  is  no  coutribution  among  wrong- 
doers is  not  to  be  applied.  Indeed  we  think 
this  maxim  too  mndi  broken  In  upon  at  this 
day  to  be  called  with  propriety  a  rule  of  law. 
so  many  are  the  exceptions  to  it,  as  In  the  cases 
of  master  and  servant,  prfntipal  ai^  agent, 
partners,  joint  operators,  carriers  and  the  Uke. 
*  •  *  In  Wooley  v.  Batts.  before  Justice 
Marks,  2  Car.  &  P.  417.  one  stage  proprietor 
had  been  sued  alone  in  case  for  an  injury  to 
a  passenger  through  the  neglect  of  the  coach' 
man,  and,  having  paid  the  damages,  he  brought 
assumpsit  for  a  contribution,  and  recovered  'on 
the  ground  that  in  blm  there  was  no  personal 
fault  *  *  *  In  Story  on  Partnership,  {  220, 
the  learned  commentator  says,  speaking  of  the 
maxim  that  there  ia  no  cratribotion  among 
wrongdoers,  'but  the  rule  la  to  be  understood 
according  to  its  true  sense  and  meaning,  whidi 
is  where  tbe  tort  is  a  known,  meditated  wrong, 
and  not  where  the  party  is  acting  under  the 
Bupposition  of  the  innocence  and  propriety  of 
tbe  act  and  the  tort  is  one  by  construction  or 
inference  of  law.  In  tbe  latter  case,  althou^ 
not  in  the  former,  there  may  be  and  prt^rly 
ts  a  contribution  allowed  by  law  for  such  pay- 
meatm  and  expenses  betwe«i  the  constmctive 
wrongdours,  whether  partaers  or  not'  The 
cases  are  all  brought  together  ia  Chltty  oq 
Contracts.  602."  Fages  467,  tfS.  409^  4B0;  461. 
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In  Horbach*B  Administrators  r.  Slder,  18 
Pa.  33,  five  partners  iq)erated  a  stage  line 
between  Cbambersbnrg  and  Pittsburg.  A 
careless  employ^  orertumed  the  stagecoach 
and  tbree  passengers  were  Injured.  Damage 
salts  were  filed  against  tbe  partners,  bat  only 
two  of  them,  Horbach  and  HcCaU.  were 
served  with  process.  Judgment  being  enter- 
ed for  plaintiff,  the  two  partners  served  with 
process  satisfied  the  judgments.  One  of 
these.  Horbach,  died,  and  hla  admlnlsfrator 
bron^t  suit  against  another  of  the  partners. 
Elder,  for  amtrlbutlon.  One  defense  was 
that  no  contribution  could  be  enforced  as  be- 
tween tort-feasors.  This  contention  was 
overruled,  and  It  was  held  that  Elder  should 
stand  bis  proportionate  share  of  the  liability 
Incurred  by  the  tort  of  tbe  servant  of  the 
partnership,  and  Judgmott  was  accordingly 
entered  for  plaintiff. 

In  lilndley  on  Partnership  (Btb  Bd.)  441, 
It  la  said: 

*^%ere  is  a  'saying  that  there  is  uo  contribu- 
tion amongst  wrongdoers;  bat  tltis  doctrine  is 
certainly  Inapplicable  to  partners  in  the'  gen- 
eral form  in  which  it  is  enondated.  It  is  true 
tliat  if  a  partnerahip  Is  itself  illegal,  no  mem- 
ber of  it  can,  la  respect  of  any  transaction 
tainted  with  the  Illegality  which  infects  the 
firm,  obtain  relief  ag^nst  any  other  member; 
bnt  there  Is  no  auUiority  for  saying  that  If 
*  one  ot  the  members  of  a  firm  sastains  a  loss 
oning  to  some  illegal  act  and  not  attributable 
to  him,  but  nevertheless  imputable  to  the  firm, 
sndi  loss  must  be  borne  entirely  by  Uoi,  and 
that  he  is  not  entitled  to  contribution  In  respect 
thereof  from  the  other  partners." 

See,  also.  6  B.  a  L.  1054, 1066. 

[4, 1]  Tram  the  foregoing  It  will  be  seen 
that  whether  plalntifTs  claim .  against  the 
partnerdiip  be  viewed  as  a  breach  <tf  con- 
tract, or  as  a  dalm  arising  from  a  tort  at- 
tributable to  tbe  partnership  because  per- 
petrated by  the  servant  of  the  partnership 
(the  partners  being  legally  thou^  not  cul- 
pably liable  therefor),  contribution  was  prop- 
er and  the  error  ass^gped  thereon  cannot  be 
sustained.  , 

Again  It  la  urged  that  even  If  plaintiff  was 
entitled  to  contribution,  his  claim  was  un- 
liquidated, and  therefore  It  eould  not  be  ad- 
judicated In  an  accounting  between  the  part- 
ners, nor  otherwise  In  equity.  Cases  from 
Jurisdictions  where  distinctions  In  procedure 
'in  common-law  actions  and  In  suits  In  equity 
are  still  maintained  are  Cited  to  support  this 
contention.  We  doubt  not  that  such  Is  tbe 
law  In  those  jurisdictions,  but  It  Is  not  so 
in  Kjansas.  Here  all  distinctions  between 
actions  at  law  and  suits  In  equity  are  abol- 
ished; and,  wbenevor  practicable,  all  mat- 
ters legal  or  equitable,  whether  liquidated 
or  merely  capable  of  ascertainment,  may' and 
should  be  tried  and  adjudl<»ted  In  ohe  ao 
tlon.  dv.  Code,  f  |  10,  00  (Gen.  St.  1016,  || 
6000,  6061>.  In  Kremer  v.  Sremer,  76  Kan. 
134i  187,  188.  00.  Fac.  008,  000  (01  Pac  46), 
It  was  a^: 


"Under  the  common-law  procedurs  It  mast 
be  conceded  tbat  the  final  adjndication  of  an 
action  resulted  in  one  Judgment,  which  was  an 
entirety,  and  on  appeal  it  stood  or  fell  as  a 
whole.  Under  the  code  system  provision  la 
made  for  Joining  parties  and  for  uniting  causes 
of  action  which  the  common-law  procedure 
would  not  have  permitted;  also,  for  the  rendi- 
tion of  judgments  for  and  against  tht  plaintiff 
in  one  action,  and  for  some  of  tbe  plaintiffs 
joined  and  against  others;  also,  for  and  against 
defendants  joined.  In  short,  one  adjudication 
may  embrace  several  judgments.  (Oode,  H 
36,  87,  80,  41-48,  83,.  806^  and  others.)" 

[t]  It  Is  next  contended  that  the  evidence 
did  not  support  the  finding  of  Uie  jury  toiudH 
ing  the  amount  of  plalntUTs  wheat  mlaap^ 
propriated  by  Hagi^unaster.  It  was  proved 
tiiat  plaintiff  placed  10,591  bushels  ttf  vheat 
In  tbe  elevator;  that  1378  bnahels  ct  this 
amount  wu  loaded  out  «i  a  railway  car; 
that  the  partnership  only  had  680  bushels  of 
Its  own  In  the  elevator  at  tbe  time  It  bnmed; 
tbat  2,642  bushels  of  damaged  wheat  was 
taken  £rom  the  ruins;  and  that,  according 
to  competent  opinion  evldoice,  not  more  than 
from  8  to  20  per  cait  of  wheat  stored  In  an 
elevator  Is  commonly  consumed  when  an  ele- 
vator bums.  Tl»  Jury  were  Uboal;  thc^ 
determined  that  25  per  cent,  of  plalntUTs 
wheat  was  consumed  In  the  elevator,  and  up* 
<»  ttiese  bases,  and  upon  all  the  relerant  dr* 
cumstances,  they  concluded  that  Hageumas- 
ter  must  have  misappropriated  5,461  bushes. 
This  evidence  and  the  calculations  made 
therefrom  fully  justified  the  finding. 

There  was  an  issue  of  fact  touching  the 
condition  of  the  wheat  Def«idants  said  the 
wheat  was  Infested  with  weevils,  and  that 
an  elevator  fire  will  consume  a  much  greater 
portion  of  weevilly  wheat  than  It  will  of 
sound  wheat.  There  was  evidence  on  both 
sides  of  the  question  as  to  the  presence  of 
weevils  in  the  plaintiff's  wheat.  Tbe  jury 
settled  that  matter: 

"Question  17:  To  what  extent,  if  any,  did  yon 
find  that  the  'plalntiff'B  wheat,  at  the  time  of 
the  6re,  had  been  damaged  by  weevflT  Answer: 
No  damage." 

t7]  Bat  It  Is  said  that  this  finding  was 
greatly  against  &e  weight  of  the  evidence, 
and  that  as  this  is  an  equl^  case  we  should 
decide  this  question  ct  fact  for  oursslves. 
Unless'tbe  evidence  Is  doenmoitary  (Hathew- 
son  T.  Ciampbell,  01  Kan.  826,  827,  188  I^c. 
687),  or  by  deposition  (Record  t.  BUIs.  07 
Kan.  754,  760,  156  Pac.  712,  U  R.  A.  1016E, 
654,  Ann.  Cas.  10170.  822),  that  Is  not  done 
and  cannot  be  done  by  this  court,  whether 
the  atse  be  one  at  law  to  In  equity  (Brulng- 
ton  V.  Wagoner,  100  Kan.  480, 164  Pac.  1007). 

[I]  D^endants'  final  contention  Is  ttiat 
th^  should  not  be  durged  wltti  their  ten- 
ure to  collect  Insurance  on  frtalntUTs  wheat, 
niey  do  not  appear  to  question  tbe  general 
rale  that  where  a  warehouseman  takes  out 
A  policy  of  Insurance  to  protect  his  own  In- 
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terest  In  laroperty  and  tbat  held  in  trnat  by 
him,  or  concerning  which  be  may  have  a  lia- 
bility. It  Is  his  duty  to  claim  and  collect  snch 
insarance  not  only  for  a  fire  loss  on  his  own 
property  but  also  for  the  loss  sustained  by 
the  owner  erf  the  property  Intrusted  or  bail- 
ed to  him.  Sn(^,  of  course.  Is  the  general 
rule.  Home  Ina.  Co.  v.  Baltimore  Ware- 
house Co..  93  U.  S.  527,  23  Ed.  868,  and 
Rose's  notes  thereto  at  page  442  et  seq. 
And  it  Is  also  settled  tbat  the  failure  of  the 
warehouseman  to  collect  such  insurance  ren- 
ders htm  personally  liable  therefor  to  his 
cnatcmier  or  bailee.  Southern  Cold  Storage, 
etc.,  Co.  T.  A.  F.  Dechman  &  Co.  (Tex.  dv. 
Ai^.  1903)  73  S.  W.  645;  Johnston  v.  Charles 
Abresch  Co.,  123  Wis.  130,  101  N.  W.  395,  68 
L.  B.  A.  934.  107  Am.  St  Rep.  995.  See, 
also,  27  R.  C.  li.  955-858.  But  defendants 
resist  the  allowance  made  by  the  trial  court 
for  their  failure  to  collect  the  insurance  for 
plaintiff,  not  by  taking  Issue  with  the  rule 
Just  stated,  but  merely  on  the  same  general 
ground  urged  by  them  against  the  Imposi- 
tion of  any  liability  for  the  loss  of  any  part 
of  plaintiff's  grain — that  the  partnership  was 
not  liable  to  plaintiff — but  that  matter  la 
already  disposed  of  In  thla  opinion  and  needs 
DO.  farther  dlacosslon. 

The  record  contains  no  error,  and  the  Judg- 
ment is  afSnned. 

All  the  JoBtloes  concurring. 


<109  Kau.  117) 
STRONG  V.  80NKEN-GALAMBA  IRON  & 
METAL  CO.    (N«.  23ISI.) 

(Bopreme  Court  of  Kansaa.   May  7,  1921.) 

(Byttahus  bv  the  Court.) 

1.  Master  and  servaat  ^3385(18)— Campea- 
•atloa  iirepaiiy  raduoed  for  refusal  to  pemlt 
•arBieal  oparatloa. 

The  unreasonable  refusal  of  an  injured  em- 
ployfi  to  permit  a  surgical  operatioo  where  the 
danger  to  life  from  the  operation  would  be  very 
amall,  and  the  probabilities  of  a  permanent  cure 
-rery  large,  justifiei  a  court  in  refusing  com- 
pensation under  the  Workmen's  Compensation 
Law  from  and  after  the  trial. 

2.  Maatar  aad  servaat  ^94I7<7>— Unreaaoaa- 
blaaeu  of  oonpoasatloa  olalmaat's  refusal  to 
parmlt  operation,  qneation  of  fact. 

The  unreasonableness  of  the  refusal  of  an 
injured  employ^,  who  is  seeking  to  recover 
compensatioD  under  the  Workmen's  Compensa- 
tion Act,  to  permit  an  operation  to  be  perform- 
ed, is  a  question  of  fact  to  be  determined  from 
the  evidence. 

S.  Master  aad  servant  «=»405(6)— Finding  as 
to  eoapeaaabfe  disability  Jnstlflod. 
There  was  testimony  to  support  the  finding 
that  the  injured  employtf  was  not  totally  inca- 
pacitated. 


4.  Master  and  sMnraat  «s»4l7(3%)— Employer 
not  eatoppod  to  quaetlon  oompensatlon  awmrrf 
Iqr  paynoat. 

An  employer  is  not  estopped  to  question 
the  correctness  of  an  award  made  under  aee- 
.tion  16  of  chapter  228  of  the  Laws  of  1917  by 
piling  the  amount  {oond  due  at  the  time  tho 
award  Is  made,  where  the  award  prorides  for 
weeldy  paymente  thereafter. 

5.  Master  aad  tarvant  «=>4I7(3)A)— Conpea- 
saUoa  award  reviewable. 

A  review  of  an  award  of  an  arbitrator  ap- 
pointed under  tiie  Workmen'a  Compenaatioa 
Act  may  be  had  where  there  is  only  partial  d^ 
ability  after  a  short  period  of  total  diaahllity. 
and  the  award  gives  compensation  for  total 
disability  for  the  fall  period  of  eight  years. 

West,  J.,  dissenting. 

Appeal  from  District  Court,  Wyandotte 

County. 

Acti(Hi  under  the  Workmen's  Compensa- 
tion Act  by  William  J.  Strong  against  the 
Sonken-Galamba  Iron  &  Metal'  Company. 
Frofh  a  denial  <^  oompensatlon,  plaintiff  ap- 
peals. Affirmed. 

Hogin  &  Hubbard,  of  Kansas  City,  tor  ai>- 

pellant. 

McAnany.  Alden  A  Tan  Cleave  of  Kansu 
City,  for  api)ellee.  ^ 

IfABSHALL.  J.  The  plaintiff  is  seeking 
to  lecorer  compoisatlim  under  Uie  WoA- 
men's  Cwnpensation  I<av  (Laws  1017,  c.  226» 
amending  Gen.  St  1915,  S  6S96  et  seq.). 
Compensation  for  future  incapacity  was  de- 
nied him  in  the  district  coort.  An  arbitra- 
tor had. been  appointed,  who  awarded  tho 
plaintiff  compensation  in  the  sum  of  $10j8S 
per  week  from  November  20,  1918,  to  Octo- 
ber 26,  1919,  aggregating  $615.26,  less  nS. 
making  due  $609.26  at  the  time  of  the  arM- 
tration  and  awarded  as  ccmipensation  thoe- 
after  910.65  a  week  In  weekly  payments  for 
the  full  period  of  eight  years. 

The  arbitrator  found  that  William  3. 
Strong  sustained  an  injury  which  produced 
a  hernia  that  totally  incapacitated  him  from 
work;  that  the  hernia  could  probably  be 
cured  by  a  surgical  operation;  that  at  the 
time  of  the  bearing  before  the  arbitrator, 
the  defendant  tendered  to  the  plaintiff  an 
operation,  and  offered  to  pay  all  necessary 
expenses,  including  hospital  bills  and  sur- 
geon's fees,  with  the  privilege  of  the  plain- 
tiff's selecting  hia  own  surgeon  to  perform 
the  operation;  that  the  offer  was  refused; 
that  probably  one  operation  out  of  a  thou- 
sand for  such  hernias  aa  the  plaintiff  waa 
suffering  from  would  result  fatally;  and 
that  about  12  per  cent  of  the  (^rations  for 
like  hernias  would  not  result  in  a  cure.  The 
arbitrator  found  as  a  matter  of  law  that  the 
plaintiff  was  not  required  to  undergo  a  sur- 
gical operation,  and  that  bis  r^sal  to  be 
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•peimted  on  at  the  expense  of  the  defaidant 
famished  no  reastm  or  Justlflcatlon  for  tbe 
termination  of  compensation. 

On  Deoemher  5,  1919,  the  defendant  paid 
Into  the  office  ot  the  clerk  of  the  district 
<K>nrt  the  sum  of  money  awarded  and  fonnd 
dne  at  the  time  of  the  arbitration,  and  on 
that  day  filed  a  petition  to  review  the 
award.  The  plaintiff  afterward  filed  an  ap- 
I^lcatlon  to  enforce  the  award.  These  pro- 
ceedings were  consolidated  and  tried  togeth- 
er, and  by  stiinilation  they  were  heard  on 
the  evidence  that  had  been  sabraltted  to  tiie 
arbitrator.  The  court  made  flndlnss  of  fact 
and  ccmdualona  of  law  u  toUows : 

"The  plaintiff  received  an  injury  on  the  13th 
■day  of  November,  1918,  which  injnry  arose  out 
of  and  In  the  coDrse  of  his  employment  with 
defendant,  and  that  said  platDtiff  is  entitled  to 
compensation  to  be  paid  by  defendant. 

"That  the  injury  to  plaintiff  Is  proved  to  be 
a  recurrence  of  a  right  ingninal  hernia;  that 
the  cause  of  said  hernia  was,  originally,  con- 
cenltal,  but  the  disability  from  which  plaintiff 
now  snifers  was  prodaced  the  accident  which 
-occurred  while  plaintiff  was  moving  Iron  for  de- 
fendant, as  alleged  by  plaintiff. 

*That  said  hernia  has  Incapacitated  plain- 
tiff for  work.  The  evidence  is  not  dear,  but 
the  court  finds  that  the  temporary  total  disa- 
bility of  plaintiff  resulting  from  said  accident 
and  injury  was  not  to  exceed  five  (S)  weeks 
from  November  X3,  1918,  and  that  such  tem- 
porary total  disability  bas  been  followed  by  par- 
tial diaabiUty,  which  partial  disabiUty  will  be 
permanent  nnless  removed  by  surgical  opera- 
tion. 

"The  court  finds  that  defendant  has  offered 
and  still  offera  plaintiff  a  surgical  operation,  by 
sargeon  of  his  own  choosing,  and  to  defray  aU 
expenses  thereof;  that  plaintiff  refuses  aald 
-operation,  and  that  his  refusal  is  unreasonable; 
that  the  operation  would  not  be  attended  with 
danger  to  plaintiff's  life,  but  woold,  in  all  prob- 
ability, result  in  a  complete  removal  of  present 
disability,  as  well  as  the  congenital  weakness 
which  indnced  hernia. 

•T^hat  the  chances  for  recovery  are  ao  fair, 
«Dd  the  danger  ao  slight,  that  an  ordinary  per- 
son would  readily  submit  to  the  operation. 

'^hat  plaintUTs  average  weekly  wage  prior 
to  the  accident  was  ^7.76;  that  he  was  and  is 
entitled  to  60  per  cent  thereof  for  4  weeks. 

rrhat  plaintiff  during  his  partial  disability 
has  been  aUe  to  earn  the  sum  «f  $&2S  per 
week  (approximately  80  per  cent,  of  prior 
wages),  and  is  therefore  entitled  to  recover  60 
per  cent  of  $12.60.  or  $7.S0  per  week,  daring 
partial  disability. 

*^1iat  six  months  woold  be  a  reasonable  time 
in  which  plaintiff  abould  submit  to  and  recover 
from  the  effects  of  a  aargical  operation. 

"That  plaintiff  was  and  is  entitied  to  compen- 
sation for  4  weeks  In  the  year  1918,  to  compen- 
■ation  for  63  weeks  in  the  year  1919^  and  to 
22  weeks  in  1920,  to  May  2^  1920,  together 
with  6  per  cent  interest." 

"The  court  concludea,  as  to  matters  of  law: 

■^at  plaintiff  is  entitied  to  judgment  against 
defendant  for  temporary  total  disability  to  date 
for  $42.60;  for  partial  disability  to  date,  75 
weeks  at  $7.50  per  week  $552.50;  in  the  aggre- 
gate lump  sum  of  $096.10;  also  interest  on 


amounts  from 
the  sum  of  $- 
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'TThat  the  plaintiff  should  endeavor  to  effect 
a  cure  of  his  condition  by  aubmitting  to  the  op> 
eration  as  tendered  by  defendant,  and,  In  eass 
of  his  failure  so  to  do,  his  compensation  shall 
cease  at  the  end  of  25  weeks,  after  May  26, 
1920,  and  during  said  25  weeks,  beginning  Jims 
2,  1920,  defendant  sbaU  pay  plaintiff  compen- 
sation in  the  sum  of  $7JR>  per  week.  In  weeUy 
Installments. 

"Should  plaintiff  accept  the  tendered  opera- 
tion, defendant  shall  pay,  in  addition  to  the  op- 
eration expenses,  compensation  weekly  in  the 
sum  of  $10.00  per  week  during  the  time  the 
operation  renders  plaintiff  totally  incapacitated, 
and  $7.60  per  week  tor  the  remainder  of  the 
aaid  25  weeks,  after  Jane  2,  1920. 

"In  case  the  operation  proves  aucceasful,  the 
compensation  shall  cease  with  aaid  25  weeka; 
but  if  plaintiff's  disability  Is  not  thereby  re- 
moved, compensation  should  then  become  due 
and  payable  at  the  rate  of  $7.60  per  week  for 
the  remainder  of  the  period  of  8  yeara  as  pro- 
vided by  law.  either  in  a  lump  sum  or  in  pay* 
ments  as  the  court  may  determine,  and  juris- 
diction should  be  retained  for  the  purpose  of 
determining  the  length  of  time  the  operation 
results  in  total  incapacity,  whether  or  not 
the  plaintiff  is  reatored  by  the  operation,  and 
compensation  ceaaes;  if  not,  whether  compen- 
sation shall  thereafter  be  paid  per  week  or  in 
a  lump  sum  and  any  other  matters  necessary  for 
determination;  such  Jurisdiction  to  be  raertia- 
ed  upon  motlM  of  eltiier  party  upon  pnpvr 
notice. 

"That  the  defendant  is  not  estopped  from 

maintaining  this  proceeding." 

Judgmrat  was  rendered  accordingly,  and 
from  that  judgment  the  plaintiff  appeals. 

The  plaintiff  gave  the  following  as  his 
reasons  for  refosfaig  to  hare  the  operation 

performed : 

"I  think  I  am  too  old.  ~I  am  64  years  of 
age.  That  la  one  reason;  another  is  that  I 
do  not  think  I  could  stand  it  under  my  present 
age  and  condition.  A  man  has  to  be  perfectiy 
healthy  to  undergo  an  operatioa  and  have  it 
successful.  I  am  not  in  condition,  because  I 
was  jammed  through  here  (indicating).  By 
jammed  through  here,  I  mean  my  ribs  was  pull- 
ed away  from  my  breastbone,  and  my  spine  Is 
numb.  That  happened  when  I  was  thrown  into 
the  car.  Another  reason  that  I  do  not  want 
to  submit  to  an  operation  Is  that  there  is  a 
chance  of  a  man  not  living.  I  heard  Dr.  Ste- 
men  testify  snd  say  there  was  ft  chance  of  los- 
ing." 

[1]  1.  The  principal  question  presented  lfl» 
Did  the  court  have  power  to  reduce  the 
amount  of  compensation  that  should  be  paid 
to  the  plaintiff  If  he  refused  to  submit  to 
an  operation? 

The  principle,  whldt  tlkb  d^^tdant  seeks 
to  have  applied,  has  been  recognized  in  ac- 
tions to  reoorer  .damages  for  personal  inju- 
ries. Note^  Donovan  t.  New  Orleans  R.  ft 
U  Go,  In  48  L.  B.  A.  (N.  a)  110-118;  note, 
12  N.  O.  0.  A.  69;  6  ni(HDP8on'B  Commenta- 
ries on  the  Laws  of  NegUgmce^  |  7210. 
Tbla  rale  was  addled  In  this  state  In  Brew- 
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Ing  Ca  T.  Duncan.  6  Kan.  Apii.  ITS,  SI  Fac. 
810,  where  that  court  said: 

"The  next  allegetion  of  error  is  that  tli*  court 
withdrew  from  the  jury  all  evideDce  as  to  the 
probable  result  of  a  sursical  operation.  This 
we  think  was  error,  as  the  probabilities  of  a 
cure  of  the  disability  would  to  some  extent  af- 
fect the  amount  of  damages.  His  should  have 
been  allowed  to  go  to  the  Jury  and  be  wd^ed 
by  them  In  assesring  the  amonnt  (tf  the  ncor- 
ery,  as  should  also  the  probable  expense  atv 
tending  such  an  operation.  This  is  not.  In  mitl- 
gation  «t  damages  but  is  a  proper  method  of 
showing  the  actued  damages  sustained.  If  the 
plaintiff  could  be  certaioly  cured  by  an  opera- 
tion that  was  safe  and  inexpeusive,  the  injury 
would  surely  be  less  serious  than  one  for  which 
there  was  no  hope;  and  to  the  degree  that  the 
certainty,  safety,  and  inexpensiveueas  of  a  cure 
could  be  assured,  in  sndi  a  degree  would  the 
actual  damBges  decreue."  6  Kan.  App.  p.  181, 
Bl  Pac.  811. 

Tbe  E»resait  proceeding  la  not  an  equity 
caae,  bat  two  of  the  oldest  pcindples  In 
eqttltr  Jarisprndoice  are  tbat,  "He  who 
seeks  equity  must  do  eqnlty"  (21  a  J.  172) 
and  "He  who  omnes  into  equity  must  come 
with  dean  handa"  (21  a  J.  180).  TbiA  Is 
but  another  way  of  saying  ttiat  he  must 
do  right  who  sedn  to  compel  another  to  do 
right 

In  a  "IHgest  of  Workmen's  Ocmpensatton 
La\ra  In  the  United  States  and  T»rlt<nies, 
with  Annotations,  Sixth  Edition,  Rorised  to 
Decembw  1,  1919,"  published  by  the  Work- 
men's Compensation  PdbHcity  Burean,  Is 
found  a  tabulated  resume  of  the  statutory 
provisions  contained  In  tbe  Workmen's  Com- 
pensation Acts  of  the  several  states  of  the 
American  Union.  This  digest  shaws  that  In 
the  following  states  the  Workmen's  Compen- 
sation Laws  provide  for  the  reduction,  sus- 
pension, or  rejection  of  comi>ensatlon  for  the 
unreasonable  refusal  of  an  Injured  employe 
to  accept  medical  treatment,  or  to  submit  to 
a  surgical  operation,  or  for  persisting  In  un- 
sanitary practices  which  retard  recovery; 
Alabama,  California,  Idaho,  Illinois,  Indi- 
ana, Mississippi,  Nebraska,  Nevada,  New  Jer- 
sey, New  Mexico,  Oregon,  Pomsylvania, 
Porto  Rico,  Tennessee,  Texas,  Virginia,  and 
Wyoming.  Why  were  these  provisions  plac- 
ed In  the  workmen's  compensation  laws  of 
these  states?  There  Is  but  one  answer,  and 
that  Is  because  their  Legislatures  thought 
tbat  the  principles  there  enacted  Into  law 
were  right. 

In  England  and  Scotland  It  Is  held  that  If 
an  Injured  employe  unreasonably  refuses  to 
submit  to  an  operation  he  Is  not  entitled  to 
compensation.  Dtmnelly  v.  Balrd  &  Co., 
Ltd.,  1  B,  W.  a  C.  96;  Wamcken  V.  Bldi- 
ard  Moreland  &  Son,  Ltd.,  2  B.  W.  C.  C. 
3S0:  Paddington  Borough  Council  v.  St&i% 
2  B.  W.  C.  a  402;  Wheeler,  Ridley  &  Co. 
T.  Dawson.  Q  B.  W.  G.  a  645;  O'N^l  T. 
John  Brown  ft  Co^  Ltd.,  6  B.  W.  a  a  4SS&i 


Walsh  T.  Locke  ft  Co.  (Newland),  Ltd,  7 

B.  W.  C.  a  117;  Dolan  ft  Son  r.  Ward, 
8  B.  W.  C.  C.  514:  Wright  t.  Sn«yd  Col- 
lieries, Ltd.,  8  B.  W.  a  O.  B37. 

In  Donnelly  v.  Baird  ft  Co.,  Ltd.,  1  B.  W. 

C.  0.  95,  the  Lord  Justice  Clerk  used  tbe  fol- 
lowing language: 

"I  hold  it  to  be  the  duty  at  an  injured  wor^ 
man  to  submit  to  such  treatment,  medical  <w 
surgical,  as  invc^ves  no  serious  risk  or  suffer- 
ing, such  an  operation  as  a  man  of  ordinarily 
manly  character  would  undergo  for  his  own 
good,  in  a  case  where  no  question  of  compen- 
sation due  by  another  existed."  Page  IM. 

Lrad  McLaren  said: 

"I  can  see  no  general  principle  except  this, 
that  if  the  operation  is  not  attended  with  dan- 
ger to  life  or  health,  er  extraordinary  suffer- 
ing, and  it  aoeordiug  to  Uie  best  meffiad  or 
surreal  opinion  the  operation  offers  a  reasM- 
able  prospect  of  restoration  or  relief  fran  the 
incapacity  from  which  the  workman  is  suffer- 
ing, then  he  most  either  submit  to  the  opera- 
tion or  release  his  employers  ,f  nun  the  obUga- 
tlon  to  maintain  Uffl."  ^ige  lOft 

A  workman's  OKupraiBatlon  case  In  which 
an  Injured  employe  claimed  compenBatlon 
for  hernia  fs  ScMlIer  v.  Baltimore  ft  O.  R. 
Co.,  112  Aa.  272,  decided  December,  1920, 
where  tbe  Supreme  Court  ot  Maryland  said: 

"It  was  vigorously  contended  by  appellant 
that  one  should  not,  as  a  condition  precedent 
to  continued  compensation  during  disability, 
be  required  to  submit  to  an  operation  tbe  re- 
sult of  which  might  b«  fatal  even  if  sudi  result 
la  so  unlikely  as  to  make  the  danger  practi- 
cally negligible.  To  snpport  this  contention  he 
has  cited  but  three  authorities,  all  beii«  New 
Jersey  cases:  Newbaker  t.  New  York,  Sosq. 
&  W.  R.  R.  Co.,  88  N.  J.  Law,  176;  McNally 
V.  Railroad  Co,  87  N.  J.  Law,  4W,  95  AtL  122; 
Feldman  t.  Braunstein,  87  N.  J.  Law,  20,  9S 
AtL  6T9i 

"The  overwhelming  weight  of  author!^  is 
opposed  to.  this  view,  holding  that  a  man  can- 
not continue  to  receive  compensation  and  at 
the  same  time  refuse  to  sobmit  to  proper  med- 
ical or  aurgieal  treatment  such  as  an  ordinarily 
reasonable  man  would  submit  to  in  like  drenm- 
stanees."   112  AtL  276. 

In  another  hernia  case  arising  under  the 
Workman's  Compensation  Law  of  Michigan, 
O'Brien  t.  Albert  A.  Albrecht  Co.,  206  Mich. 
101,  172  N.  W.  601,  6  A.  L.  R.  1267,  the  8u- 
prone  Court  of  that  state  used  tbe  f(dlow- 
ing  language: 

"The  physidan  of  tbe  company  and  the  one  of 
p1aintiB*8  selection  both  advised  an  operation 
for  the  hernia.  Such  operation  Is  not  attended 
With  danger  to  life  or  health,  and  ft  appears 
to  be  undisputed  that  it  affords  the  only  rea- 
sonable prospect  of  restoration  of  plaintiff's  ca- 
pacity to  labor  at  his  trade,  that  of  a  carpen- 
ter. Without  it  he  may  be  able  to  labor  at 
such  U^t  occupation  as  the  condition  of  his 
feet  and  anklea  will  permit,  but  he  cannet  do 
heavy  lifting,  as  Us  trade  of  carpenter  re- 
quires.   During  all  the  time  he  has  rtfosedl 
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■  and  Btm  perriati  In  his  refusal,  to.nbmtt  to 
the  openttion  adTiaed  bj  bis  own  phriiciui, 
M  well  as  the  one  in  the  employ  of  defendant. 
Plaintiff  ia  an  intelUsent  man,  and  whether 
nich  refusal  is  due  to  a  defect  of  moral  coar- 
ace  or  not  we  are  ooaUe  to  aay.  The  board 
^d  not  find  tlMit  Us  refusal  was  due  to  any  if- 
norance  or  mtsonderstandinf  on  bis  part,  and 
BO  sndi  findlnr  would  be  justified  on  this  rec- 
ord. • 

"We  appreciate  the  tlmiditr  with  which  the 
STerage  person  contemplates  an  operation,  mi- 
nor as  well  as  major.  Bat  we  also  appreciate 
that  in  thousands  of  cases,  operations,  many 
of  them  of  but  minor  degree,  have  restored 
jneapadtated  men  to  the  army  of  vage-«araers, 
and  put  them  in  posiHon  to  discharge  their  duty 
to  their  dependents,  themselves,  and  to  society. 
We  are  impressed  that  under  the  uodispated 
cridence  in  the  case  it  was  the  plaintiff's  duty  to 
accept  the  tendered  operation.  His  nnequivo- 
cal  refusal  to  follow  the  advice  and  judgment 
of  boih  physicians  with  reference  to  the  oper- 
ation relieved  defendants  from  further  activi- 
tiea  in  that  direction,  and,  for  the  time  being  at 
least,  absolved  them  from  liability."  200  Mlcb. 
104,  172  N.  W.  601,  e  A.  li.  B. 

The  same  {nrfnclple  was  followed  by  the 
Supreme  Court  of  Wisconsin  Id  Lesh  v.  lUU 
BOis  Steel  Co..  163  yna.  124,  157  N.  W.  6S9, 
L.  B.  A.  1016B,  105.  where  that  oonrt  said: 

"Where,  as  in  this  case,  the  applicant  under 
tiie  Workmen's  Compensation  Act  unreasonably 
refoses  to  undergo  a  safe  and  simple  surgical 
operation,  which  is  fairly  certain  to  result  in 
a  removal  of  the  disabili^,  and  is  not  attended 
with  serious  risk  or  pain,  and  is  sndi  as  an 
ordinarily  prudent  and  courageous  person  would 
submit  t*  for  his  own  benefit  and  comfort,  no 
question  of  compensation  beliv  involved,  the 
disability  which  the  claimant  suffers  thereaft- 
er, a  reasonable  time  being  allowed  for  re- 
covery, is  not  proximately  caused  by  tbe  acci- 
dent, but  is  the  direct  result  of  sudi  unraa- 
sonaUe  refusal. 

"No  question  of  compelling  the  applicant  to 
subBiit  to  an  operation  is  involved.  The  ques- 
tion is:  Sbal^  sodety  recompense  a  workman 
for  a  disability  caused  by  his  unreasonable  re- 
ftisal  to  adopt  such  means  to  effect  a  recovery 
as  an  ordinarily  prudent  person  would  use  un- 
der like  drcumstances,  and  whldi  would  result 
in  the  removal  of  the  disability  within  the  rule 
as  stated  above?  It  is  true  that  the  compensa- 
tion awarded  under  the  terms  of  the  act  is  not 
damages  in  tbe  technical  sense,  and  that  tbe 
roles  relating  thereto  are  not  to  be  qipUed  In 
easM  arising  under  tbli  act,  and  cases  have 
been  cited  simply  for  the  purpose  of  showing 
tiiat  damages  accruing  as  a  direct  result  of 
the  claimant's  unreasonable  refusal  to  submit 
to  reasonable  medical  and  surgical  treatment, 
irtiere  the  results  are  fairly  certain,  were  not 
even  in  tort  case*  held  to  be  proximate  caus- 
ed }jf  tbe  accident 

"Tbe  propontion  that  an  applicant,  under  the 
prorisiona  of  this  humane  law,  may  create,  con- 
tinue, or  even  Increase  his  disability  by  his 
willful,  unreasonable,  and  negligent  conduct, 
claim  compensation  from  bis  employer  for  bis 
disability  so  caused,  and  thereby  cpst  tbe  bur- 
den of  bis  wrongful  act  apoa  sode^  In  general, 
is  not  (miy  utterly  repugnant  to  all  principles 
o(  law.  bat  U  abbtfrrent  to  that  sense  of  justice 


common  to  all  mankind.**  168  Wis.  lU,  182, 
157  N.  W.  612;  L.  R,  A.  mm,  lOS. 

Kelther  Haryland,  nor  Michigan,  nor  Wis- 
consin, has  any  statnte  authorizng  the  re- 
fusal, reduction,  or  snspeuslon  of  compensa- 
tion to  an  Injured  workman  who  refuses  to 
submit  to  an  operation.  A  number  of  anno- 
tators  have  cited  cases  on  this  question.  6 
N.  C.  C.  A.  390,  "A  note  on  Hernia  and  Vari- 
cocele under  Workmen's  Compensation 
Acts" ;  6  N.  C.  C.  A.  675 ;  10  N.  C.  0.  A.  186 ; 
Jollet  Motor  Co.  v.  Industrial  Board,  280  111. 
148,  117  N.  E.  423,  15  N.  0.  C.  A.  79;  Toner 
V.  Pennsylvania  R.  Co.,  263  Pa.  438,  100  Atl. 
797,  18  N.  a  C.  A.  779;  Jendnis  T.  Detroit 
Steel  Prod.  Co.,  178  Mich.  265,  144  N.  W.  563, 
L.  R.  A.  iei6A,  387,  Ann.  Cas.  1915D,  482; 
O'Brien  T.  Albert  A.  Albrecht  Co.,  206  Mich. 
101,  172  N.  W.  601,  6  A.  L.  E.  1260. 

Tbe  last  note,  however.  Is  on  "duty  of  In- 
jured employes  to  submit  to  operation  or  to 
take  other  measures  to  restore  earning  ca- 
pacity." Cases  might  be  dted  from  states 
bavins  statutory  restrictions  on  the  right  of 
an  injured  employ^  to  recover  comimsatlon 
where  he  refuses  to  submit  to  an  operatlcm; 
but  it  Is  thought  that  tbe  reasoning  In  those 
cases,  wblle  broad  enough  to  Indude  the 
present  dlscnadon,  may  bare  hem  based 
upon  the  statutory  provlBtons,  and  would 
therefore  not  be  vesT  persuasive  In  this  stat^ 
where  thrae  Is  no  sodi  statute. 

Why  should  the  plalntllf  permit  an  opera- 
tion to  be  performed?  It  mls^t  not  resnlt  In 
bis  iinproTement;  It  would  be  painful ;  It  la 
remotely  possible  that  it  mUlht  resDlt  In  his 
death.  Many,  If  not  most,  of  the  ordinary 
activities  mm  are  painful  in  a  sense;  the 
man  who  w6rks  hard  all  day  nntn  his  mus- 
cles cry  for  rest,  and  the  man  who  goes  Into 
the  field  when  the  temperature  Is  from  00  to 
105,  and  works  under  the  direct  rays  of  the 
sun,  radure  sensations  that  are  as  unpleasant 
and  many  times  are  as  unbearable  as  pain. 
Th'ey  are  pain,  but  of  a  kind  different  from 
that  caused  by  wounded  flesh. 

Danger  to  life  is  everywhere,  at  all  times ; 
it  cannot  be  escaped  by  any  one.  The  most 
trifling  accident  to  the  person  or  the  small- 
est scratch  on  the  skin  may  result  In  death. 
Tbe  locomotive  engineer  and  his  fireman 
when  tbey  climb  into  tbe  cab  of  tbelr  engine 
and  start  on  their  trip  constantly  face  dan- 
gers that  may,  and  of  toi  do.  resnlt  in  their 
death;  tbe  miner  who  goes  Into  the  earUi 
to  take  therefrom  we  or  mlnosl  faces  death 
every  day.  These  m«a  are  not  deterred  by 
danger,  although  t^ey  know  that  injury  or 
death  Is  liable  to  come  at  any  ttma  They 
go  because  that  is  their  field  of  labor,  utd 
It  is  their  duty  to  go. 

One  of  the  greatest  blessings  that  God  has 
given  to  men  Is  the  ability  to  work,  to  work 
with  band  and  head  and  heart  Work  ^ro- 
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duces  hspplnen;  refiual  to  work  prodnces 
mlaerr.  Whatever  of  b^^lnesB  there  Is  In 
the  world  ia  the  resnlt  ot  hard  work.  What- 
ever haa  beat  attained  by  man  has  beat  done 
bj  hard  woric,  and  the  greatest  achlevemrats 
have  been  produced  by  the  greatest  efforts. 
In  art,  Ilteratnrer  sdence,  and  in  all  Indus- 
trial euterprise^  the  greatest  a<diieTements 
have  been  accomplished  by  the  hardest  la- 
bor. The  last  ounce  of  ene^  pf  which  the 
person  Wwring  was  capable  of  putting  forth 
has  been  what  has  produced  the  desired  re- 
sult It  Is  a  man's  dnty  to  himself,  to  his 
fomily,  to  society,  and  to  God,  to  work,  to 
work  hard,  to  work  with  all  his  might,  to  ac- 
cmnpUdi  In  Us  lifetime  all  tiiat  it  is  possible 
tor  him  to  accomplish,  to  keep  bis  mind  and 
body  in  aoch  a  cimdltton  as  will  enable  hbn 
to  do  his  beet,  and  to  avoid  everything  that 
will  detract  from  any  of  his  powers  or  pre- 
vent him  from  accomplishing  his  utmost  If 
mlefortnne  overtakes  him  in  any  way,  and 
that  misfortune  detracts  from  his  ability  and 
renders  him  less  able  to  work,  mentaUy  or 
physically,  and  ttie  effect  of  the  misfortune 
can  be  removed,  it  is  his  duty  to  do  the  thing 
that  will  restore  talm,  ena  if  there  Is  pain 
and  danger.  There  Is  no  law  to  compd  a 
man  to  perform  any  of  these  duties,  but  nev- 
ertheless they  exist. 

The  state  goes  to  great  expense  to  lit  its 
people  tor  work,  to  protect  tbem  in  their 
work,  and  to  secure  to  them  the  result  of 
their  labor.  Then  if  a  man  who  receives 
these  favors  from  the  state  will  not  work 
he  at  least  is  not  a  good  citizen. 

The  plaintiff  has  been  injured.  The  injury 
can  be  remedied,  and  he  can  be  restored  to 
his  former  condition.  It  Is  his  duty  to  do 
whatever  is  necessary  to  restore  him.  If  he 
refuses  to  perform  that  duty,  be  should  not 
aslE  the  state  nor  any  person  to  assist  him 
in  that  refusal.  He  cannot  be  compelled  to 
undergo  an  operation,  but  he  can  be  told 
that  if  be  refuses  he  shall  not  receive  com- 
pensation for  that  which  be  voluntarily  con- 
tlnuas. 

[t]  2.  The  reasonableness  of  the  refusal  of 
an  Injured  employ^  to  submit  to  an  operation 
bas  been  considered  in  most,  it  not  all,  the 
cases  where  be  bas  been  denied  compensa- 
tion on  account  of  such  refusal.  That  rea- 
sonableness has  been  disposed  of  in  those 
cases  as  a  question  of  fact.  It  Is  a  question 
of  fact  that  must  be  determined  by  the  trier 
of  facts,  and  when  he  has  determined  it,  and 
bis  conclusion  la  supported  by  evidence,  that 
conclusion  is  binding  on  this  court  the  same 
as  the  determination  of  any  other  question 
of  fact.  In  the  present  case  the  district  court 
tried  the  fact  of  the  reasonableness  of  the 
refusal  of  the  plaintiff  to  permit  an  opera^ 
tlon.  The  court  In  substance  found  that  the 
plaintiff's  refusal  was  unreasonable. 

[I]  8.  The  idalnUfl  aqnies  that— 


"There  vas  no  testimony  t*  support  the 
court's  finding  and  Jodgmert  that  tbt  appelUfit 
was  not  totally  Iwpadtated." 

The  finding  was  not  made  as  thns  Indi- 
cated, but  in  snbBtanoe  It  amounted  to  that. 

The  plaintiff  teatifled: 

I  "I  have  not  been  able  to  do  any  woA  of  any 
j  kind  sine*  I  bad  the  aeddent,  except  I  did  a 
little  work  on  a  nei^bor's  antomobiie.  I  did 
j  no  lifting,  and  it  took  me  two  weeks  to  get  it 
done,  and  I  was  paid  $10.  I  helped  to  make  a 
fence.  I  stapled  th^  wire;  I  did  none  of  the 
heavy  work;  I  was  paid  $6  for  that  That  im 
all  of  the  work  I  have  been  able  to  do,  and  all 
I  have  earned  since  the  accident  I  cannot  do 
manual  labor  because  I  am  injured. throogb  my 
shoulders  and  arms,  and  the  mptore  I  cannot 
get  a  truss  to  hold  it  op  and  ke^  it  up  prop- 
erly. Have  not  been  iU>le  to.  When  I  try  to 
work  I  do  not  have  the  strength  I  bad  beforcw 
and  I  sulfer  pain." 

One  physician  teatlfled: 

"I  think  he  could  do  light  work  without  any 
trouble  and  without  any  danger  of  iscreasinc 
these  hernias." 

Another  physician  testified: 

"I  think  this  man  could  do  U^t  woric  very 
nicely,  with  the  aid  of  a  truss,  and  without 

danger." 

That  evidence  was  snffldoit  to  suppwt  the 
finding  of  partial  dlsabllty  after  the  period 
of  total  disability  expired,  and  to  support 
tbe  finding  that  the  idaintiff  was  able  to'earn 
$5.25  a  week,  "approximately  80  per  cent,  of 
prior  wagea." 

[4]  4.  The  plaintiff  contenda  that  the  de- 
fendant is  estopped  to  question  the  correct- 
ness of  the  award  by  reason  of  its  having 
paid  the  ^00wi6,  the  amount  found  due  bj 
the  arbitrator  at  tbe  time  tbe  award  was 
made.  Tbe  statute,  section  16  of  chapter  228 
of  the  Laws  of  1917,  under  which  this  pro- 
ceeding was  instituted,  in  part  reads: 

"At  any  time  before  final  payment  has  been 
made  under  or  pursuant  to  any  awurd  or  modi- 
fication thereof  agre^  upon  by  the  parties,  it 
may  be  reviewed  by  the  Judge  of  the  district 
court  having  jurisdiction." 

This  statute  provides  for  a  review  of  the 
award  after  payments  have  been  made  under 
it.  The  defendant  is  not  estopped  to  ques- 
tion the  correctness  of  the  award. 

[6]  6.  The  plaintiff  challenges  the  power 
of  tbe  court  to  review  tbe  award  of  the  arbi- 
trator on  tbe  ground  that  the  statute  pco' 
vides  for  such  review  for  tbe  following  lea- 
soDs  only: 

"That  the  award  has  been  obtained  by  fraud 
or  undue  infiuence,  or  that  the  committee  or  ar- 
bitrator making  the  award  acted  without  au- 
thority or  was  guilty  of  serious  misconduct  or 
that  the  award  is  grossly  excessive  or  grossly 
inadequate,  or  that  the  incapacity  or  disability 
of  the  workman  has  increased  or  diminished." 
Laws  1917,  e.  226^  I  16L 
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Tbe  plaintiff  cites  Roper  t.  Hammer,  106 
Kan.  374,  187  Pac.  868.  That  case  does  not 
control  Ikere  for  the  reason  that  the  statute 
antborlses  a  review  of  tbe  award  where  the 
amonnt  glvea  la  groesly  nceesive.  In  Its 
petition  to  review  the  award,  the  defendant 
aDeged: 

"That  rinoe  the  tender  of  Mid  operation  and 
iti  refusal  bj  dalmant,  tbe  defendant  says  all 
IMTmenta  directed  to  be  made  thereafter  for 
total  disability  are  srosdy  excessive,  and  the 
award  of  sums  after  the  refasal  of  the  tender 
ii  irithoat  authority  on  tbe  part  of  the  arUtra- 
tor." 

OompensatloQ  for  total  disability,  $10.85  a 
week,  was  awarded.  The  court  found  that 
there  was  no  total  disabliity.  bat  that  there 
was  partial  disability,  and  that  the  plain- 
tiff was  entitled  to  recover  17.50  a  week  dur- 
ing partial  disability.  This  amounted  to 
a  finding  that  tbe  award  of  the  arbitrator 
was  grossly  excessive,  and  brought  the  ifro- 
ceedlog  within  the  statute  authorizing  a  re- 
view of  the  award  by  the  district  court. 

The  Judgment  ia  affirmed. 

JOHNSTON,  a  and  BUBOH.  MASON, 
POBTEB,  and  DAWSON,  JJ.  concnrriag; 

WEST.  J.  (dissenting).  After  about  25 
years  of  European  experiment,  tilts  country 
began  to  enact  workmen's  compensation  laws. 
In  1SS4,  Germany  by  an  accident  insurance 
ad;  began  the  change  which  has  thus  de- 
vd(q»ed.  Maryland  enacted  a  statute  of  this 
Und  in  1002,  followed  by  Montana  in  1909, 
and  New  York  In  1910.  Oars  was  pas^  in 
1911.  In  Germany  700,000  accidents,  with 
10/X)0  fataUties,  occarred  annnally.  Tbe 
situation  was  less  startling  than  in  the 
TJidted  States,  where  there  were  from 
2,000,000  to  3,000,000  accidents,  with  from 
^000  to  80,000  fatalities.  Americana,  vol. 
20.  p.  62a 

TTIie  great  object  of  the  Workmen's  Compen- 
ntioo  .^rts  is  to  shift  tbe  bordeu  of  such  eco- 
Bomie  waste  from  the  employ^  to  tbe  indifstry, 
la  order  that  it  may  ultimately  be  borne  by 
tbe  consumer  as  a  part  of  the  necessary  cost  of 
prododjon."  Kiser's  Workmen's  Compensation 
Acta.  & 

niese  cases  are  regarded  as  coming  within 
Uie  police  power  of  the  state.  It  being  held 
that  their  tendency  Is  to  raise  tbe  general 
standard  of  tbe  people  and  to  diminish  the 
liability  of  injured  workmen  becoming  pub- 
lic charges.   Page  16. 

Sixteen  states  and  Porto  Bico  are  named 
In  tbe  majority  opinion  as  having  provided 
by  legislative  enactment  for  tbe  reduction, 
SQspension,  or  rejection  of  compensation  for 
unreasonable  refusal  to  accept  medical  treat- 
meat  or  to  submit  to  surgical  operation.  But 
oor  statute,  with  all  its  detail  and  all  Its 
aaiendments,  although  providing  expressly 


for  medical  examination  and  refusal  there- 
of, is  utterly  silent  as  to  the  duty  of  the 
employe  to  submit  to  a  surgical  operattcm  as 
a  condlti<m  precedent  to  receiving  compen- 
sation. Hence^  all  .the  decisious  In  states 
which  have  covered  this  matter  by  legisla- 
tion ooDld  bo  of  no  avail  on  the  anestlon  tun. 

In  1018,  2S  states  had  already  enacted 
Compouatlim  Acts,  21  New  International 
Encyc.  22&  Very  few  of  the  oonrts  of  these 
states  have  lmd  this  anestlon  before  them. 
The  matter  of  composation  covered  by  our 
statute  bas  nothing  wtaatsver  to  do  with 
damages  for  Injury  in  the  ordinary  accept- 
ance of  that  term,  and  henoe  sudi  decisions 
as  Brewing  Co.  v.  Duncan.  0  Kan.  App.  1'^, 
61  Pac.  810,  have  no  application.  Cases  are 
dted  from  Michigan,  but  the  reason  Is  not 
apparent,  for  in  AndreJwsU  t.  Wolverine 
Coal  Co.,  182  Mich.  298,  148  N.  W.  684,  Ann. 
Cas.  1918D,  724,  It  was  held  that  the  Oom- 
pensatloQ Act  of  that  state  was  in  deroga- 
tion of  the  common  law  requiring  strict  con- 
struction, which  is  diametrically  opposed  to 
our  decisions,  and  to  our  statute,  which  ex- 
pressly provides  that  such  statutes  shall  be 
liberally  construed  to  promote  their  objects. 
Gen.  Stat  1916,  S  11829,  and  Wall  Paper  Co. 
V.  Perkins,  00  Kan.  725,  136  Pac.  324. 

In  the  cited  Schiller  Cose  where  the  writ- 
er of  that.oplDiOD  said  that  the  overwhelm- 
ing weight  of  authority  is  opposed  to  this 
view,  one  of  the  cases  going  to  make  up  this 
overwhelming  weight  Is  United  Rys.  ft  Elect. 
Co.  V.  I>ean,  117  Md.  688,  84  AtL  76,  which 
upon  examination  turns  out  to  be  an  action 
for  Injury  brought  by  a  passenger  against  a 
railway  company. 

Numerous  decisions,  Including  some  of 
those  cited  in  the  for^oli^  opinion,  treat 
hernia  as  a  very  trivial  matter.  Inguinal 
hernia  is  an  escape  of  a  portion  of  the  in- 
testine Into  the  inguinal  canal.  The  known 
dangers  are  congestion,  Inflammation,  and 
strangulation.  Strangulation  Is  well  onder- 
stood  to  be  a  most  serious  and  dangOTons 
omdltion;  the  per  cent  of  fatalities  being 
very  large.  The  modem  operation  tor  in- 
guinal hernia  is  to  make  an  Indslon,  close 
the  walls  of  tbe  Inguinal  canal  as  nearly  as 
possible,  and  unite  by  sutnre. 

In  an  article  by  Dr.  Joseph  A.  Blake,  In 
volume  B  of  the  Reference  Handbook  of  tbe 
Medical  Sciences,  published  In  1916.  going 
most  learnedly  and  extoudvdy  Into  the  sub- 
ject of  hernia,  after  describing  the  various 
modem  operations  for  Inguinal  hernia,  this 
language  Is  used: 

"As  a  rule  children  ander  4  years  of  age  and 
adults  over  SO  should  not  be  operated  upon* 
inasmuch  as  many  eliildren  are  cured  by  the 
wearing  of  a  truss,  and  in  the  aged  the  hernia 
can  be  controlled  by  truss  with  less  Inconven- 
ience than  in  the  yonnger  and  more  active, 
while  the  dangers  of  operation  are  greater." 
Pag«  21^ 
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The  plaintiff  testified  he  was  54  years  old ; 
that  In  pushing  a  wheelbarrow  loaded  with 
200  or  300  pounds  of  Iron  the  runway  brobe 
and  threw  the  wheelbarrow  full  <rf  Iron  to 
the  bottom  of  the  car,  and  plunged  him  head- 
long, so  that  he  struck  with  all  his  weight 
on  the  upturned  edge  thereof,  striking  him  in 
the  lower  abdominal  region;  that  he  bad  a 
rupture  when  he  was  a  boy  about  8  years 
old,  whldi  healed  up  when  he  was  about  12, 
and  he  wore  a  truss  until  he  was  about  2U 
and  had  never  bad  any  trouble  about  doing 
any  heavy  work  since.  He  said  be  had  no 
particular  surgeon  he  bad  confidence  in,  and 
was  not  willing  to  choose  a  hospital  or  sur- 
geon and  be  operated  on. 

"My  particular  reason  fw  refusing  to  do  so 
is  that  I  tbiok  I  am  too  old,  I  am  M  years  of 
age.  That  is  one  reason;  another  ia  that  I  do 
not  think  I  could  stand  it  under  my  present 
age  and  condition.  *  *  *  I  am  not  In  condl- 
tioD,  because  I  was  jammed  through  here  (in- 
dicating). By  jammed  through  here,  I  mean 
my  ribs  was  pulled  away  frmn  my  bteaatbene, 
and  my  spine  Is  numb." 

Dr.  StMnen  testifled  that  tbe  plaintiff  had 
a  lai^  ingnlnal  tawnia ;  fliat  flie  percentage 
of  succesafnl  operations  by  tbe  best  doctors 
runs  from  80  to  90  per  "cent. 

"An  operation  for  inguinal  hernia,  sach  an 
operation  aa  the  person  here  possess,  is  a  ma- 
jor operation,  and  attended  with  some  danger. 
I  mean  there  is  always  smae  danger  witii  the 
annsthetif^  and  alwi^  some  danger  of  strep- 
tococcic infectiOD,  but  the  dangers  are  very, 
very  minute.  I  would  say  they  have  909  chanc- 
es out  of  one  thousand  of  getting  well,  but  I 
qualify  that  by  saying  tiiere  is  always  some 
danger.  .•  •  *  The  danger  of  an  operation 
depends  upon  tiie  individual.  Shock  and  fear 
have  a  great  deal  to  do  with  an  operation. 
*  *  *  The  chance  of. a  complete  recovery  in 
such  an  operation  as  would  be  necessary  in  Mr. 
Strong's  case  are  affected  somewhat  by  the 
person's  age.  The  cases  of  complete  recovery 
are  greater  in  young  people  than  in  older  peo- 
ple, and  in  the  case  of  a  man  54  years  of  age 
the  percentage  of  chances  of  complete  recovery 
is  much  less  than  tt  wonld  be  in  the  case  of  a 
younger  person." 

Dr.  Gray  testifled  that  tbe  plalnttlTs  heart 
had  some  defect  in  the  aortic  valves.  Dr. 
Lowman,  who  had  performed  300  or  400  her- 
nia operations,  on  cross-examination  said: 

"About  10  per  cent,  of  the  hernia  operations 
are  not  complete  successes.  This  is  partly  due 
to  tbe  individual  conditions.  Part  of  it  ia  due 
to  infection,  and  part  of  It  is  due  to  poor  quai- 
ls of  gat  and  the  breaking.  All  kinds  of  things 
may  occur  in  a  snrgical  operation,  even  with 
the  most  extreme  care.** 

The  Legislature,  which  since  1911  has  been 
making  provisions  for  the  recovery  of  work- 
men's compensation,  has  gone  into  detail  In 
minntis,  and  said  that  one  injured  In  tbe 
course  of  his  employment  shall  receive  com- 
pensation.  It  has  with  apparent  atudlous- 


ness  avoided  any  such  condition  precedoit  am 
a  refusal  to  submit  to  a  surgical  operation. 

That  a  man  like  tbe  plaintiff  with  no  fam- 
ily, or  one  with  a  wife  and  children  d^»end- 
ent  upon  him,  must  be  barred  from  the  bene- 
flta  of  the  act,  and  thereby  become  In  a  great- 
er or  less  degree  a  public  charge,  and  thus 
bring  on  the  very  condition  this  legislation 
was  confessedly  made  to  avoid,  is  a  startUntc 
declaration. 

Even  the  British  courts,  followed  by  the 
very  few  tribunals  which  In  the  absence  of 
statute  have  taken  the  view  of  the  matter  so 
ably  stated  by  the  majority  opinion,  have 
spoken  almost  apologetically,  as  an  examina- 
tion of  the  cases  of  Warncken  v.  Richard 
Moreland  &  Son,  Limited.  100  L.  T.  B.  1% 
Tutton  V.  Owners  of  Steamship  Majestic,  100 
L.  T.  R.  644,  Blnna  V.  Kearl^  and  Tonge. 
Ltd.,  6  B.  W.  C.  C.  608,  611,  tfnd  Walsh  v. 
Lock  &  Co.  (Newland)  Limited,  110  U  T.  R. 
452,  will  show. 

^th  the  eloqnrat  eulogy  on  industry  I 
agree.  If  industry  be  considered  merely  tn 
contradistinction  to  Idleness.  But  we  an 
told  In  the  sacred  ucount  of  tbe  creatton 
that  after  the  fall  It  was  said  to  Adam: 

"Because  thou  hast  hearkened  unto  the  voice 
of  thy  wife,  and  bast  eaten  of  the  tree,  of 
which  I  commanded  thee,  saying.  Then  shalt 
not  eat  of  •it:  cursed  is  the  ground  for  diy 
sake;  in  sorrow  shalt  thou  eat  of  it  all  tbe 
days  of  thy  life; 

"Thorns  also  and  thistles  diall  it  bring  forth 
to  thee;  and  thou  shalt  eat  the  herb  of  the 
field: 

"In  the  sweat  of  thy  face  shalt  thou  eat  bread, 
till  thou  return  unto  the  ground.  •  •  •  »• 
Genesis,  iii.  17,  18,  19. 

I  am  not  ready  to  believe  that  the  fallen 
state  of  our  first  parents  was  better  than 
their  primal  Innoceucy,  tb&t  tboma  and 
briers  are  better  than  flowers  and  fruits, 
that  "the  man  with  the  hoe"  has  a  more  de- 
sirable life  than  one  with  means  of  leisure, 
or  that  incessant  toil  is  the  Ultima  Thule 
of  human  existence.  Nothing  has  more  thor- 
oughly marked  the  prepress  of  social  econom- 
ics and  modem  legislation  than  the  belief 
that  there  should  be  time  for  recreation  and 
cultivation  of  the  intellectual,  emotional,  and 
spiritual  elements  of  our  nature,  and  su<di 
leisure  is  more  to  be  desired  than  a  tread- 
mill, galley-slave  life  or  a  self-imposed  im- 
molation upon  the  altar  of  bard  work. 

Our  Workmen's  Comp^satlon  Act  was 
passed  In  order  that  employes  receiving  in- 
juries arising  out  of  and  In  the  course  of 
their  employment  should  not  have  to  resort 
to  lawsuits  or  be  compelled  to  suffer  without 
remedy;  that  the  consumers  in  paying  for 
the  products  should  have  added  to  their  cost 
a  sum  sufficient  to  Justify  the  employer  In 
paying  a  reastmable  compensation.  This  was 
in  order  that  the  Injured  workman  ml^t 
have  tbe  means  of  Uvtiihood,  and  not  become 
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•  paupw  to  be  supported  by  ttte  public.  The 
sdieme  invotrea  no  loss  to  the  ^ployer,  be- 
caose  it  assumes  that  be  will  fix  tbe  price  of 
bis  products  so  as  to  save  himself  from  any 
ncriflce  whatever.  And  why  ehoold  be  be 
xemrded  by  the  pobUc  by  being  permitted 
to  wltlibpM  compensation  because  a  work- 
nan  soffering  with  an  inguinal  hernia  doea 
not  at  Oie  age  of  H  feel  safe  In  nbmlttlug 
to  a  snrglcal  operation? 

Tbla  class  of  leglslatloD  Is  In  Its  Infancy, 
ne  progren  of  eraits  In  ration  thereto  1> 
in  In  one  dliectloii.  Where  the  Legislature 
has  been  silent,  the  courts  aboidd  also  be  si- 
Int  If  a  prophec?  ml^t  be  venttired,  It 
would  be  that  before  this  generation  shall 
bare  passed  thtf  dedslons  followed  and  an- 
noDBced  the  flew  courts  crastltvtlng  the 
imsent  small  numerical  majority  will  not 
oily  be  repndiated,  but  wiU  b*  pitted  to 
wllh  anything  but  pride. 

But  we  are  told  that — 

*Trhe  state  has  t^ne  to  great  expense  to  At 
Its  people  for  work,  to  protect  them  in  their 
i!ork,  aod  to  secure  to  them  the  result  of  thdr 
libor.  Hien  if  a  man  who  receives  these  favors 
from  the  state  will  not  work  be  at  least  ia  not 
a  good  dtiaaL" 

I  do  not  like  the  patemaMsttc  ring  of  these 
words,  nie  state  does  nothing  for  **ita  peo< 
pie."  The  people  do  things  tor  themselres 
throui^  the  instmmentall^  of  '^Ir  state." 
Tbc7  ue  under  no  load  of  gratitude  to  the 
state  fbr  laws  whldi  their  own  chosen  repre- 
MntatlTes  have  enacted.  The  state  has  gcnie 
to  no  expense  at  all  In  proTldlng  compensa- 
tioD  for  the  plaintiff.  It  does  not  pay  or 
promise  to  pay  hbn  one  cent  His  employer 
has  simply  been  authorized  to  charge  enoo^ 
more  for  Its  output  to  c(Bnpen8ate  him  when 
disabled  In  the  line  of  duty.  His  good  dtlsen- 
ship  jloes  not  depend  on  bis  submitting  to 
what  Dr.  Stemen  pronounces  a  major  opera- 
tion in  order  to  receive  what  the  Legislature 
has  provided  for  him  without  such  submis- 
sion. As  a  good  dtlsen  he  la  to  be  ccnumend- 
cd  for  asking  what  his  own  npresentatlves 
have  declared  he  may  receive  in  case  of  dis- 
ablement in  the  course  of  his  employment, 
en  the  exact  terms  laid  down.  No  duty  rests 
M  Mm  to  add  to  those  plain  terms  a  danger- 
ous condition  precedent,  and  thereby  run  the 
rid;  of  adding  himself  to  the  number  of  those 
whose  earning  capacity  is  destroyed  by  death 
or  diminished  by  helpless  Infirmity. 

It  Is  hard  to  believe  that  courts  have 
hanged  witches,  sentenced  men  to  death  for 
diooting  hares,  and  in  effect  told  Injured 
employ^  when  asking  for  safe  places  to 
wcn^  tliat  they  would  quit:  or  starve.  In- 
deed the  ancient  and  even  comparatively  re- 
cent disregard  of  the  law  for  life  and  limb 
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and  human  comfort  Is  almost  unbelievable. 
But  be  it  said  to  the  credit  of  the  law  that  ■ 
in  all  these  matters  we  are  in  a  new  dispen- 
sation. Let  us  not  go  back  to  the  old. 


aw  Kan.  ia> 
WESCOTT  V.  BAILEY.   (No.  23178.) 

(Supreme  Court  of  Kansas.  Hay  7, 192L) 

(SyUabus  hy  ih^  jOourt.) 

Mlset  and  stlnersls  (8=>78(2)— CasoeliatiOB  af 
leas*  held  proper  as  to  part  of  land  teased. 

An  oQ  and  gas  lease  given  for  a  maximnm 
term  of  20  years  construed,  and  it  Is  hel<t  that 
under  its  terms  tiie  leased  land  was  rabdivided 
Into  4!0-BctB  units,  rental  to  be  paid  on  each 
unit  unless  the  lessee  bad  a  prodndt^  well  on 
such  unit,  ud  in  case  no  rent  was  paid  and 
there  was  no  prododng  well  on  the  anit,  the 
lease  on  so  much  of  the  land  was  to  become 
void.  There  being  no  prodaeing  well  on  the 
land  owned  by  the  plaintiff,  and  no  rent  having 
been  paid,  the  coart  rightly  canceled  the  lease 
as  to  that  unit,  although  tiie  maximum  period 
of  the  lease  on  the  whole  tract  had  not  yet  ex- 
pired. 

Aiq;>eal  from  District  Ooort,  Wilson  Oounty. 

Suit  by  a  If.  Wescott  against  A.  W.  Bail- 
ey to  caned  oil  and  gas  lease.  Judgment  for 
plaintUF,  and  detoidant  aiq;>eal8.  Affirmed. 

Lamb  &  Hogueland,  of  Tates  Gnter,  for 
appellant.  ^ 
A.  H.  Wardt  o^feodeaba,  for  appeUea 

JOHNSTON,  C.  J.  In  this  action  the  can- 
cdation  of  an  oil  and  gas  lease  was  adjudged, 
and  the  defmdant  appeals. 

The  lease  covered  SOD  acres  and  was  ne- 
cuted  hyP.U.  and  Ida  Wescott  to  B.  B.  Ia 
Dow,  on  February  27,  1004,  and  subseqnoitly 
assigned  to  the  defeiulant  A.  W.  Bailey,  in 
which  It  wasiUpUated  that  the  lessee  should 
**haye  the  uclnslve  right  for  20  years  from 
this  date  to  enter  upon  and  <v)erato  for  oil 
and  gas  <m  that  said  tract  of  land,"  etc.,  de- 
scribing it  It  provided  for  the  payment  of 
consideration  la  the  sum  of  9117:25,  payable 
semiannually,  being  a  roital  of  ISO  cento  per 
acre,  during  the  continuance  of  the  lease. 
It  was  Btipulated  that  the  lessee  should  de- 
liver to  the  lessor  one-eif^th  of  the  oil  pro- 
duced on  the  premises,  or  at  the  option  of  the 
lessor  should  pay  $100  per  year  for  each  gas 
well  of  sufficient  capacity  to  use,  except  one 
well  which  was  then  on  the  premises,  tor 
which  the  lessee  was  to  pay  fSO  per  year.  It 
contoined  the  provision  that.  If  <rtl  or  gas  is 
found  in  paying  quantities  In  any  well  drill- 
ed, the  privilege  of  operating  should  continue 
so  long  as  oil  or  gas  is  so/ produced,  and 
when  abandoned  the  grant  should  cease.  It 
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contained  tbe  fnrtlier  stipulation  tliat  Ow 
•rraital  ebould  be  paid — 

**diirlng  the  cODtinaance  of  ib\»  lease^  providinri 
however,  that  a  producing  well  on  aoy  40  acres 
of  land  should  stop  the  payment  of  rental  oa 
that  40  acres.  Said  rental  should  be  deposited 
to  the  credit  of  said  P.  M.  Wescott  in  the  Neo- 
desha  National  Bank  at  Neodesha,  Kan.,  or,  if 
■aid  bank  shall  dlaeontiiiae  business,  then  in 
any  other  bank  In  Neodesha,  or  be  paid  to  P. 
M.  Wescott  or  his  heirs  or  assignees*  and,  If 
not  paid  when  doe,  each  40  aerea  on  which 
there  shall  be  no  prodadng  wells  shall  be  re- 
leased, and  this  lease  shtdl  become  null  and 
void  as  to  such  land.  A  failure  to  carry  out 
any  of  the  conditions  herein  coctaioed  shall 
also  render  this  lease  null  and  void." 

The  plaintiff  pnrchaaed  40  acres  of  this 
tract  of  land  on  May  15.  1918.  Several  years 
before  the  purchase  a  well  had  been  drills 
on  tbe  40-acre  tract,  and  eight  other  welis 
had  been  drilled  on  the  entire  farm.  When 
plaintiff  purchased  tbe  land,  defendant  was 
pumping  the  well  on  this  tract,  but  oil  In 
paying  goantltles  was  not  produced,  and  In 
November,  1918,  the  defendant  recognized 
that  the  well  was  not  a  producer,  and  bs 
stated  that  he  only  got  enough  oil  to  color 
the  water  pumped  from  the  well.  In  the  17 
months  prior  to  the  trial  plalntUT  never  re- 
ceived any  royalty  for  oil  or  gas  nor  was 
any  rent  paid  to  him.  The  plaintiff  claimed 
that  aa  there  was  no  producing  well  on  the 
tract  the  rent  became  due  on  the  9tb  day  of 
December,  1918,  for  a  period  of  8  months, 
and  no  rent  having  been  paid  defendant  had 
forfeited  his  rights  In  that  part  of  tbe  leased 
land.  After  this  action  was  commenced,  and 
on  June  7,  1919,  tbe  defendant  tendered  to 
plaintiff  110  as  rent  for  the  6  months'  period, 
but  the  plaintiff  refused  to  accept  t^e  same. 

Tbe  court  found  that  tbe  defendant  had 
fiKlled  to  comply  with  the  oondltl<Hi8  of  the 
lease  and  ordered  a  cancellation  as  to  tbe 
40  owned  by  tbe  plaintiff. 

Defendant  contends  that  the  lease  was  for 
a  period  of  20  years,  that  tbe  drilling  of  one 
well  on  the  whole  tract  was  sufficient  to  pre- 
flerre  the  lessee's  right  to  every  part  of  It, 
and  that  tbere  could  be  no  forfeiture  because 
of  tbe  nonpayment  of  rent  on  the  40  acres  In 
question.  While  the  general  limit  of  the 
.lease  was  20  years,  It  was  provided  that  on- 
der  certain  circumstances  the  life  of  the 
lease  might  be  shortened  as  to  all  or  a  part 
of  tbe  land.  To  determine  tbe  Intention  of 
the  parties  and  the  effect  of  tbe  lease,  con- 
sideration must  be  given  to  all  of  Its  terms. 
Tbe  parties  specifically  provided  for  the  s^- 
regatlon  of  tbe  land  leased  Into  units  of  40 
acres,  each  unit  to  be  treated  separately  and 
Independently  as  to  tbe  rental  to  be  paid  by 
the  lessee,  and  also  as  to  tbe  forfeiture  of 
such  units  In  ease  of  noncompliance  with 
specified  CMidltlons.  After  providing  for  the 


payment  of  rentals.  It  was  agreed  that  tl^e 
bringing  In  of  a  producing  well  on  a  40-acre 
tract  would  stop  the  payment  of  rentals  niMm 
that  40  acres,  and.  If  no  producing  well  was 
sunk  and  tbe  rent  on  it  was  not  paid  when 
due,  tbe  rights  of  the  defoidant  In  that  part 
of  the  leased  land  would  be  forfeited..  Tbe 
evidence  satisfactorily  shows  that  tliere  w«a 
no  producing  well  on  the  land,  and  that  the 
rent  was  not  paid  when  due ;  In  fiict,  no  x«nt 
was  paid  to  plaintiff  during  Us  ownwriiip 
of  the  tract  The  only  way  tbe  d^endant 
could  be  relieved  from  the  payment  of  rent 
was  the  sln^pg  of  a  productaig  well  upon 
eacfh  of  the  40-acre  tracta.  It  was  compe- 
tent for  the  parties  to  make  the  subdlTiaion  at 
the  leased  land  that  waa  mad6  and  to  provide 
for  tbe  cancelation,  of  Oie  leaae  as  to  eadi 
unit  Tspaa  wblcb  tbere  waa  no  production  and 
no  payment  of  rent.  It  appears  tliat  defend- 
ant bad  given  a  practical  conatmcttoi  to  this 
provision  of  the  leaae^  aa  he  treated  eadi  40 
acres  of  tbe  tract  as  a  unit,  and  had  re- 
leased and  canceled  all  of  the  S09  acrea  ex- 
cept  three  40*8  upon  which  tbere  were  wcUa. 

We  are  of  tbe  opinion  that  the  proper  con- 
struction was  given  to  the  lease  by  tbe  trial 
court,  and  Its  judgment  Is  affirmed. 

All  the  Justices  concurring. 


(109  Kan.  «> 

HELM  V.  HIKES,  Director  Ganeral  ef  Rail- 
roads. (Ne.  22969.) 

(Supreme  Court  of  Kansas.  Hay  7, 1921,) 

(SylUtbiu  hy  the  Court.) 

I.  Evidence  <!x=>34,  46  —  Railroads  «=9V/2t 
New,  vol.  6A  Key-No.  Series— Judicial  aotlea 
of  acts  of  Congress  and  prodanatioae  ef 
President;  substitution  of  federal  ageat  far 
Director  General  permissible. 
On  February  27.  1920,  a  judgment  was  ren- 
dered against  Walker  D.  Hines,  Director  Gen- 
eral of  Railroads,  for  damages.  On  February 
28  an  act  of  Congress  was  approved  terminating 
federal  control  of  railroads,  to  take  effect  on 
March  1,  1920,  with  a  provision  that  pending 
causes  of  action  against  the  Director  General 
should  not  abate  by  reason  of  such  tennlnation, 
but  might  be  prosecuted  to  final  judgment,  snb- 
stituting  an  agent  to  be  designated  by  the  Pres- 
ident within  30  days  after  the  passage  of  the 
act  On  tbe  11th  day  of  March,  1920,  the  Presi- 
dent, by  proclamation,  designated  Walker  D. 
Hines,  Director  Genecal  of  Railroads,  as  audi 
agent.  The  appeal  from  tbe  judgment  was  not 
perfected  until  April  27,  1920,  and  was  taken 
In  the  name  of  Walker  D.  Hines,  as  INrector 
General,  and  not  as  agent  On  May  14^  1920, 
tbe  resignation  of  Walker  D.  Hines  as  Director 
General  and  as  agent  was  accepted,  to  take 
effect  oa  May  lS,and  the  President,  by  proc- 
lamation, appointed  John  Barton  Payne  Di- 
rector General  of  Railroads,  apd  as  such  agent. 
After  a  judgment  In  this  court  overruling  the 
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Jad^ment  tn  the  lover  wavt,  and  ordering  judg- 
ment in  favor  of  the  defendant,  the  phttntlff 
filed  ft  motion  to  diamiaa  the  appeal,  on  the 
ground  that  this  court  had  no  Jariadictlon  of 
the  appeal,  ffeld: 

(a)  The  courts  take  judicial  notice  of  the 
acta  of  Congress  and  of  the  prodaibations  of 
the  President,  and  If  attention  had  been  called 
to  the  diange  In  the  designation  of  the  defend- 
.  ant  the  court  would  hare  made  formal  orders 

of  Bubatitotion. 

2.  Appeal  and  .error  «s»435— After  oontsstlng 
appeal  or  Morfts,  jirfsilletloR  of  ooort  canaot 
bo  raised. 

(b)  The  court  baring  inherent  jurisdiction  of 
the  subject-matter  of  the  controversy,  juris- 
diction of  the  parties  tnay  always  be  waived, 
snd  it  ia  too  late  for  the  plaintiff,  after  enter- 
ing her  appearance  and  contesting  the  appeal 
on  its  merits,  to  question  the  Courtis  jurisdic- 
tion. 

3.  Appeal  and  arror  «S3435— Motion  for  ra- 
beariao  predades  question  as  to  Jurisdietlea. 

(c)  Coupled  with  the  motion  to  dismiss  is  a 
motion  for  rehearing,  which  fact  of  itself  pre- 
dades plaintiff  from  raising  the  question  of  jo- 
risdiction,  anj  In  the  furtherance  of  justice  the 
court  directs  that  an  xwder  of  anbstitution  be 
made. 

On  motion  to  dismiss  and  for  rehearing. 
Motions  denied,  and  cvder  of  sabstltution  di- 
rected. 

For  former  opinion,  see  196  Pac  426. 

PORTEE,  J.  Since  the  decision  In  this 
case  was  handed  down,  reversing  a  Judgment 
lu' plaintiff's  favor  and  ordering  judgment  for 
the  d^endant,  the  plaintiff  has  filed  a  mo- 
tion to  dismiss  the  appeal,  on  the  ground  that 
this  court  never  acquired  Jurisdiction  of  the 
case,  and  that  all  proceedings  here  are  void. 

The  accident  out  of  which  this  lawsuit 
grew  occurred  on  September  1,  1919,  when 
Walker  D.  Hlnes  was  the  Director  General  of 
Railroads.  The  motion  for  a  new  trial  was 
overruled,  and  judgment  was  rendered  In 
plaintifTs  favor  on  the  27th  day  of  February, 
1920,  one  day  prior  to  the  Act  of  February 
28, 1920  (41  Stat.  456),  providing  that  federal 
control  of  railroads  should  terminate  on  the 
Ist  day  of  March,  1920.  The  notice  of  ap- 
peal was  not  served  and  filed  until  April  27, 
1920,  and  It  was  served  in '  the  name  of 
Walker  D.  Hines,  as  Director  General  of 
Railroads. 

Section  206  (a)  of  the  Act  of  February  28 
contained  a  provision  that  actions  of  this 
character  arising  out  of  the  possession,  use, 
or  operatloji  by  the  President  of  the  rail- 
roads might  be  brought  against  an  agent 
designated  by  the  President  for  such  purpose, 
wtilch  agent  the  President  should  designate 
wltbln  30  days  after  the  passage  of  the  act. 

BecUon  206  (d)  of  the  same  act  reads: 

"Actions,  suits,  proceedings,  and  reparation 
daims,  of  the  character  above  described  pend- 


ing at  tiie  termination  of  federal  control  shall 
not  abate  by  reason  of  snch  termination,  but 
may  be  prosecuted  to  final  judgment,  substitut- 
ing the  agent  designated  by  the  Prerident  un- 
der subdivision  (a)." 

On  the  lltb  day  of  March.  1020,  the  Fred- 
dent  Issued  his  proclamation  deBigna.ting 
Walker  T>.  Hlnes,  Director  Oraeral  ot  Rail- 
roads, and  his  successor  In  oflBce,  as  such 
agent  Walker  D.  Hines  traidered  his  reslg- 
naticui  as  Director  General  of  Railroads,  and 
aa  AgeaU  to  become  ^ectlve  May  18,  1920, 
which  was  duly  acc^ted  by  ttie  Presidsnt. 
On  May  14,  1920,  the  Preddent  issued  two 
prodamations,  one  appointing  John  Barfon 
Payne  Director  General  of  Railroads,  and  an- 
other appointing  John  Barton  Payne.  Direc- 
tor Gmeral  of  Railroads,  as  the  «gent  pro- 
vided for  In  section  206  (a)  of  the  Act  of 
February  28. 

It  is  the  plaintiff's  contention  that  od 
April  27.  when  the  appeal  was  perfected. 
Walker  D.  Hines  was  no  longer  acting  as 
Director  General  of  Railroads,  and  that  the 
appeal  should  have  been  taken  in  his  name 
as  Agent,  instead  of  as  Director  General ; 
and  further,  it  Is  contended  that  when  his 
resignation  as  Director  General  took  effect 
on  May  18,  1920,  the  name  of  John  Barton 
Payne,  Director  General  of  Railroads,  as 
Agent,  should  have  been  substituted  In  this 
court  for  that  of  Walker  D.  Hlnes. 

[1]  There  are  several  reasons  why  the  mo- 
tion cannot  be  sustained.  It  is  doubtless  true 
that  before  serving  the  notice  of  appeal  an 
order  of  substitution  should  have  been  pro- 
cured In  the  lower  court,  describing  the  de- 
fendant as  Walker  D.  Hlnes,  Director  Gen- 
eral of  Railroads,  and  Agent.  But  the  courts 
of  this  state  take  judicial  notice  of  the  acts 
of  Congress  (Dana  t.  Hurst,  86  Kan.  948.  9^, 
122  Pac.  1041),  and  of  the  proclamations  of 
the  President  (Jmklns  v.  Gollard,  146  U.  S. 
546,  12  Sup.  Ct  868.  36  L:  Ed.  812).  And  It 
the  attention  of  this  court  had  been  called  to 
the  change  in  the  designation  of  the  defend- 
ant by  the  proclamations  of  the  President, 
the  court  would  have  made  a  formal  order  of 
substitution;  and  later,  if  attention  had  been 
called  to  the  proclamation  of  May  14,  another 
formal  order  would  have  been  made  sub- 
stituting John  Barton  Payne,  Director  Gen- 
eral of  Railroads,  as  Agent 

[2]  The  plaintiff,  however,  Is  estopped  to 
urge  the  question  of  Jurisdiction.  Under  the 
Constitution,  this  court  has  inherent  Juris- 
diction of  the  subject-matter  of  appeals  from 
the  district  court,  and  where  a  court  has 
inherent  Jurisdiction  of  the  subject-matter  of 
a  controversy,  jurisdiction  of  parties  may 
always  be  waived.  It  is  too  late  for  the 
plaintiff,  after  entering  her  appearance  and 
contesting  the  appeal  on  its  merits,  to  ques- 
tion the  Jurisdiction  of  this  court  to  render  a 
decision  against  her. 
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It  has  been  settled  that  a  person  wbo  pro-' 
ceeds  In  a  suit  and  takes  an  OTder  or  decree 
therein  wltbout  rerlvor  Is  estopped  to  ob- 
ject for  want  of  revivor.  McNeil  t.  McNeil, 
170  Fed.  289,  2»1,  95  O.  G  A.  486.  The 
plaintiff  Is  in  the  position  of  asking  the  conrt 
for  a  decree  affirming  the  Judgmeot  without 
calling  the  court's  attention  to  the  want  of 
substitution  of  parties,  and,  after  being  de- 
feated on  the  merits,  Is  precluded  from  rais- 
ing the  objection.  A  different  rule,  of  course, 
would  obtain  In  the  case  of  a  defective  Ju- 
risdiction over  the  subject-matter.  As  said 
in  Rago  t.  Veneziano,  165  IlL  App.  557,  559: 

'TThe  infirmity  pointed  out  rests  in  irregulari- 
ty of  procedure.  No  objection  l>^g  nude  to 
such  irregularity,  it  is  waived." 

It  Is  not  dalmed,  nor  could  it  be  Claimed, 
that  on  the  trial  of  tiie  merits  the  plaintiff 
suffered  the  slightest  prejudice  1^  reason  of 
the  ftillnra  to  technically  describe  the  office 
of  the  defendant  The  Civil  Code,  1 141  (Gen. 
Stat  1015,  i  7033),  declares  that— 

**Aoy  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  the  sobstantlal 
rights  of  the  adverse  party  most  be  diare< 
garded.** 

And  section  140  (Gen.  Stat  tOlfi,  |  703^. 

provides: 

"The  court  or  Judge  may,  before  or  after 
judgment  in  fnrtherance  of  justice,  and  on  saeh 
terms  as  may  be  proper,  amend  any  pleading, 
process,  or  proceeding  by  adding  or  striking  out 
the  name  of  any  party,  or  correcting  a  mistake 
In  the  name  of  a  party,  *  •  *  when  such 
amendment  does  not  change  rabstantlally  the 
claim  or  defense.   •   •   •  •» 

[1]  Coupled  with  the  motion  to  dismiss  Js 
a  motion  for  a  rdiearlng.  The  plaintiff  has 
again  placed  herself  In  a  position  whldi  alone 
would  preclude  her  fM>m  questioning  the  Jur 
rlsdictlon  of  the  court  to  make  an  order  of 
substitution,  or  any  other  order  In  the  fur- 
therance of  Justice.  It  has  been  held  that 
where  Judgment  Is  entered  against  defend- 
ants over  whom  the  court  has  no  Jurisdiction, 
and  they  afterwards  voluntarily  request  the 
court  to  open  the  Judgment  with  permission 
,to  plead,  and  the  request  is  granted  and 
pleadings  are  filed,  the  parties  are  before  the 
court  for  all  purposes.  Aheme  v.  Invest- 
ment Co..  82  Kan.  43S,  108  Pac.  842.  In 
Woodhonse  v.  Land  ft  Cattle  Co.,  01  Kan.  823, 
139  Pac.  356,  It  was  held  tbat  procuring  a 
stay  of  execution  precludes  a  defoidant  from 
afterwards  challenging  the  Judgment  as  void 
for  defective  service  of  process.  In  a  case 
where  Judgment  was  takoi  against  minors  on 
default,  and  ^^t  years  after  the  youngest 
bad  reached  majority  the  hdrs  moved  to 
vacate  the  Judgment  because  they  had  not 
been  l^lly  served,  and  also  because  the  peti- 
tion did  not  state  a  cause  of  action,  it  was 
h^  that  the  last  ground  of  the  motion  con- 


stituted a  general  appeanmoe,  and  cored  any 
defective  service  of  summons.  Baxnett  v.  In- 
surance Co..  78  Kan.  680,  97  Pac;  062. 

In  Gundlach  v.  Chicago  ft  N.  W.  Bf.  Go. 
et  al..  179  N.  W.  985  (decided  by  the  Snprone 
Court  of.  Wisconsin  December  2.  1920).  there 
was  a  judgment  against  the  Directs  General 
for  injuries  sustained  while  the  railroad  was 
under  federal  controL  On  motion,  the  man- 
date was  amended,  with  directions  to  sub- 
stitute John  Barton  Payne,  Agent  designated 
by  the  President  under  the 'Transportation 
Act  of  1920,  as  sole  defendant  and  to  rmder 
Judgmrat  against  the  substituted  defendant 

The  motion  for  rehearing  presents  the 
same  questions  urged  in  the  original  briefs 
and  at  the  oral  argument  and  which  were 
fully  considered  at  the  former  hearing.  The 
motion  to  dismiss  and  the  motion  for  rehear- 
ing are  denied,  and,  in  the  furtherance  of 
Justice,  an  order  of  substitution  Is  directed. 
The  mandate  will  therefore  read  as  follows: 

Judgment  reversed,  and  the  cause  re- 
manded, with  directions  to  sutwtltute  John 
Barton  Payne,  Agent  designated  by  the  Presi- 
dent under  the  Transports  tioi^  Act  of  1920, 
as  sole  defendant,  and  to  enter  Judgment  In 
favor  of  the  defendant  tor  costs, 

All  the  Justices  ooncnning. 

(109  Kan.  87) 

Is  re  BARTRAM'8  ESTATE. 
BARTRAM  v.  HOLCOMB.  (Ne.  3S00S.) 
(Supreme  Conrt  of  Kusaa.  BIsy  7,  ISZL) 

(ByUahug  by  the  Court.) 

Adoption  «»2I  —  ChIM  s<ept«d  by  siatanal 
grandfatber  after  Mother's  daatb  rsherlts  as 
adopted  child  asd  as  Biother*8  child. 
A  cUTd,  who  after  die  death  of  his  mother 
is  adopted  by  his  maternal  grandfather,  inherits 
from  the  grandfather  on  his  death,  as  Us  adopt* 
ed  chUd,  and  inberlta  as  a  child  of  the  mother. 

Appeal  from   District   Court  Shawnee 

County. 

In  the  matter  of  the  estate  of  WBllam 
Bartram,  deceased.  From  an  order  direct- 
ing P.  M.  Holcomb,  administrator,  to  pay 
the  wldoir  and  diildren  the  funds  ctf  the  «^ 
tate  in  a  certain  proportion,  George  Bartram 
appeals.  Affirmed. 

J.  J.  Schenck,  of  Topeka,  for  appelant. 
Z.  T.  Hazen,  of  Topeka.  for  appellee. 

MARSHAUj,  J.  George  Bartram  appeals 
from  an  order  directing  P.  M.  Bolcomb,  ad* 
minlstrator  of  the  estate  of  William  Bar- 
tram, to  pay  to  the  widow  and  children  the 
funds  of  the  estate  in  a  certain  pn^rtion. 

William  Bartram  was  married  and  had 
two  children,  George  Bertram,  the  appellant; 
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and  MaM  nedrlck.  She  dtod  prior  to  ttw 
death  of  WtUlam  Bartram,  and  left  one 
diUd,  Theron  Qnlnn  Bartram,  ai  bar  B(de 
and  <mly  belr.  After  her  death  William 
Bartram  adopted  Theron  Qulnn  Bartram, 
and  then  died  intestate. 

The  probate  court,  and  on  appeal  from 
that  court,  the  district  coart,  directed  the 
administrator  to  pay  over  to  the  widow  of 
William  Bartram  one-half  of  the  estate,  to 
George  Bartram  one-sixth  thereof,  and  to 
l^eron  Quinn  Bartram  one-third  thereof. 
The  effect  of  the  Jndgment  is  to  give  to 
Theron  Qnlnn  Bartram  an  amonnt  of  the  e»- 
tate  that  wonld  be  equal  to  tbat  Inherited  by 
two  children  of  William  Bartram.  The  ap- 
peal is  taken  from  the  order  directing  pay- 
ment of  one-third  of  tiie  estate  to  Theron 
Qnlnn  Bartram. 

The  only  question  dlscnssed  la.  Can  Ther- 
on Qnlnn  Bartram  Inherit  from  his  grand- 
father as  an  adopted  child  and  at  the  same 
time  as  the  sole  surrlvlng  heir  of  his  moth* 
er?  This  court  has  held  that  an  adopted 
<^d  inherits  In  a  dual  capacity.  In  Drey- 
«r  T.  Schrlck,  105  Kan.  495,  185  Pac.  30.  the 
court  said,  "A  child  by  adoption,  who  Is 
adopted  the  second  time.  Inherits  from  his 
first  foster  parent."  Syl.  {  2.  In  Yates  t. 
Tates,  196  Pac.  1077,  this  court  said: 

"In  die  case  of  Dreyer  t.  Sebrick,  snpra,  the 
mle  was  recognised  that,  unless  some  statute 
destroy  the  capacity,  an  adopted  child  will 
Inherit  from  both  Its  natural  and  Its  adojited 
parents." 

TbB  iQ^cil  condoaion  to  be  drawn  from 
the  rale  'd«dared  In  these  cases  Is  that  Ther* 
OD  QdIbb  Bartimm  Inherlta  tnm  bis  grand- 
father both  as  the  dilld  of  Habel  Thedrlck 
and  as  an  adopted  child. 

The  appellant  dtes  Billings  t.  Head»  184 
Ind.  301.  Ill  N.  CI.  177;  Delano  T.Bruerttm, 
148  Mass.  619,  20  N.  IS.  806,  2  U  R.  A.  688, 
and  Morgan  t.  Reel,  218  Pa.  81,  62  Atl.  293. 
In  these  cases  the  rule  is  declared  diat  a 
child  adopted  by  Its  grandparent  cannot  In- 
lierlt  frmn  the  grandparent  in  the  capacity 
ot  boQi  a  child  and  a  grandchild.  In  the 
Indiana  Case  Qie  court  used  the  following 
language: 

**Onr  statntas  of  descent  proride  tbat  an  In- 
testate's land  shall  descend,  one-third  to  the 
widow  and  the  remainder  to  hfs  children  In 
equal  proportions,  provided  that  if  a  cbild  be 
desd,  learing  a  dilld  anrrlTlng,  the  latter  shall 
take  the  share  which  its  parents  would  have 
inherited.  If  livfaig.  Section  2091,  Bums  1914 : 
I  2468,  R.  S.  1881.  Our  statute  dealing  with  the 
right  of  Inheritance  of  an  adopted  child  reads 
as  foHows:  'Such  coart,  when  sstJafied  tbat 
it  will  be  for  the  Interest  of  sach  child,  shall 
make  an  order  tbat  sucfa  chSd  be  adopted,  and 
from  and  after  the  adoption  of  snch  child  it 
shall  take  the  name  in  wfai<A  It  Is  adopted  and 
be  entitled  to  and  receive  all  the  rights  and  In- 
terest in  the  estate  of  snch  adopting  father  and 
mother,  by  descent  or  otherwise,  that  aoch  child 
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woidd  If  tbt  natnnl  belr  9t  sncA  adopting  fa- 
ther «r  mother:  Provided,  however,  Uiat 
should  such  adf^ted  diild  die  Intestate,  without 
leaving  wile  or  huirtuind,  issue  or  tbebr  de- 
scendants, sonrivlng  bim  or  her,  seised  of  any 
real  estate  or  owning  any  personal  property 
which  may  have  come  to  vaA  diild  by  gift,  de- 
vise or  descent  from  uwA  adopting  father  or 
mother,  such  property  so  coming  to  such  adopt- 
ed child  shall,  on  Its  death,  descend  to  the  beira 
of  said  adopting  father  or  mother  the  same 
as  if  snch  child  had  never  been  adopted.*  | 
870,  Bums  1914.  snpra." 

The  statute  there  quoted  was  glTea  a  plaoa 
in  the  reasoning  by  which  that  court  readi- 
ed its  eondusloB.  nils  state  has  no  mm 
statute.  In  the  Massadiusetts  case  Hm 
court  said: 

"The  statute  provides,  in  sectloa  6,  that,  aft- 
er the  decree  of  adoption,  all  the  rights,  dn- 
ties,  respondblUties,  and  other  legal  conae- 
quenees  of  the  natural  relati<m  of  child  uaA 
parent,  eicept  aa  regards  succession  to  propor- 
ty,  shall  exist  bftween  tlM  cbild  and  the  adopting 
parent,  and  shidi,  except  as  regards  marriage, 
incest,  or  cohabitation,  terminate  between  the 
adopted  person  and  his  natural  parents  and 
kindred.  By  section  7  it  Is  provided  that,  'As 
to  the  succession  to  proper^,  a  person  adopted 
in  accordance  with  the  provisions  of  this  chap- 
ter shall  take  the  ssme  share  of  property  which 
the  adopting  parent  could  have  devised  by 
will  that  he  would  have  taken  If  bom  to  sudi 
psrenit  in  lawful  wedlock,  and  he  shall  stand 
in  regard  to  the  legal  descendants,  but  to  no 
other  of  the  kindred  of  sodi  parent,  in  the  sams 
position  as  If  80  bom  to  hhn.'  Fob.  Bt  e.  148^ 
H6,7. 

"The  intent  of  the  statute  was  to  put  an 
adopted  child,  for  all  legal  purposes  with  cer- 
tain csrefoUy  defined  exceptions,  fat  the  place  of 
a  aatarsl  child,  and  to  give  bkn  the  same  rights. 
If  the  statute  had  stopped  here,  It  would  seen 
clear  that  Henry  Curtis  would,  in  regard  to 
the  anceession  to  the  property  of  his  adopting 
parent,  stsnd  aa  a  son,  and  that  his  rights  <j 
succession  as  a  Vi'sndson  would  be  merged  la 
his  greater  rights  as  a  son. 

"Bot  the  statute  contains  a  farther  provision, 
at  the  close  of  section  7,  that  *no  person  ^all, 
by  being  adopted,  lose  his  right  to  inherit  from 
his  natural  parents  or  kindred.'  Probsbly  the 
Legislature  contemplated,  what  la  in  fact  true, 
that  most  of  the  children  adopted  would  be  in- 
fants, incapable  of  protecting  their  rights  and 
of  appreciating  the  effect  the  transactimi, 
and  It  was  Just  to  provide  that  they  abouid  not, 
without  their  intelligent  consent,  be  deprived 
of  the  right  to  inherit  the  property  of  their 
natural  psrents  or  kindred.  As  applied  to  most 
cases,  the  provision  Is  plain,  and  in  harmony 
with  the  other  parts  of  the  statute,  and  there 
is  no  difficulty  in  carrying  into  effect  every  part 
of  it.  But  when  applied  to  the  case  before  ub, 
if  it  is  to  receive  the  construction  claimed  by 
the  guardisn  of  Henry  Curtis,  it  becomes  incon- 
sistent with  the  main  provisiMu  of  the  statute. 

"The  same  person  cannst,  as  to  the  legal 
descendsnts  of  his  sdopting  parent,  stand  in  the 
position  of  his  son  and  at  the  same  time  cialm 
to  Inherit  a  porti<m  ^  his  pr^erty  as  Us 
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gTandson.'  It  is  to  be  eontlntiallr  borne  in 
mind,  that  we  are  not  dealing  with  the  ques- 
tion wtieth'er  Henrj  CartiB  can  inberit  as  a 
son  from  bis  adopting  parent  and  at  the  same 
time  inherit  directlj  ^om  bis  father.  If  his 
father  left  property,  he  would  have  the  right  to 
inherit  it  Bnt  the  sole  question  !s  as  to  the 
right  to  inherit  the  property  of  bis  grandfather 
and  adopting  father  in  a  double  capad^,  as  his 
son  and  as  his  grandson.  Be  daine  lie  ri^t 
to  inberit  under  the  first  part  of  tbe  section, 
as  his  son,  and  ander  the  last  danse  becanse 
be  1b  included  among  bis  'kindred.'  When  the 
Legislature  provided  that  no  person  shoold,  by 
being  adopted,  lose  his  right  to  inberit  from  ttis 
natural  parents  or  kindred,  we  do  not  ttiink  it 
understood  or  intended  that  'kindred'  should 
include  the  adopting  parent  It  intended  to 
save  tbe  right  of  inheritance  from  other  par- 
ties, baring  already  provided  aa  to  the  right 
of  inheritance  from  the  adoptinv  parent  To 
bring  this  prorisioD,  when  applied  to  a  case  like 
ttiis,  into  harmony  with  the  other  parte  of  the 
■tatate  and  with  its  general  spirit  and  scope, 
we  are  of  opinion  that  It  should  be  held  to  ap- 
ply to  tbe  inheritance  of  the  property  of  some 
third  person,  and  not  to  that  of  the  property  of 
the  adopting  parent** 

The  limitation  placed  by  tbe  Massacbu- 
setts  statute  on  tt^e  right  of  an  adopted  cblld 
should  he  noticed  because  in  that  limitation 
Is  found  a  restriction  on  the  right  of  the 
lihlld  to  Inherit  In  tbe  Pennsylvania  case 
the  court  said: 

"The  act  of  May  19,  1887  (P.  h.  125).  after 
prescribing  the  conditions  and  mode  of  adoption, 
and,  inter  alia,  that  the  adopted  child  'shall 
have  all  the  rights  of  a  child  and  heir  of  tbe 
adopting  parent*  continues,  'Pravided,  that  if 
such  adopting  parent  shall  have  other  children, 
the  adopted  shall  share  the  inheritance  only  as 
one  of  tbem;  in  case  of  intestacy,  be,  she,  or 
they,  shall  respectively  inberit  from  and 
through  each  other  as  if  all  had  been  the  law- 
ful cbDdren  of  tbe  same  parent' "  213  Pa.  89, 
62  Ati.  266. 

Pennsylvania  has  placed  qnallflcatlona  on 
the  right  of  an  adopted  dilld  to  Inherit  from 
the  adopting  parent,  and  out  of  those  qnall- 
flcatlona  the  Pamsylvanla  court  deduced  Its 
rule. 

Outside  the  statutory  restrictions  In  Indi- 
ana, Massachusetts,  and  Pennsylvania,  lim- 
iting the  right  of  an  adopted  grandchild  to 
Inherit  from  Its  adopting  grandparent,  the 
rule  declared  by  the  courts  of  those  states 
appears  to  hate  been  followed  for  the  pni^ 
pose  of  avoldlnK  the  Incongruity  that  la  pre- 
sented by  an  adopted  dilld  toheritlnc  mora 


ttian  a  natural  diUd  ot  Ou  gTandpai<eDt,hat 
tbe  reasons  given  for  llie  cmdustoos  that 
were  there  readied  are  not  conrlndng.  The 
\ogHe  found  In  Wagner  t.  Tamer,  SO  Iowa, 

632,  Is  better.   The  Iowa  court  said: 

"In  the  absence  of  a  will  the  estate  descends 
in  equal  shares  to  the  children  of  the  deceased. 
Code,  S  2453.  If  one  of  tbe  children  of  the  de- 
ceased 'be  dead,  the  heirs  of  such  ehOd  shall 
inberit  bis  share  *  *  *  fai  the  same  mamur 
as  though  such  diSd  had  ontUved  Us  parents.' 
Code.  I  2464. 

"Under  section  2310  the  wards  of  the  plshi- 
tiff  inherit  as  tbe  chOdren  by  adoption  of  John 
BuAer,  and  If  Mabala  Boyer  bad  outiived  lun 
she  would  have  inherited  as  tbe  natural  chiU 
o^  said  Burner,  under  section  2453;  and  section 
2454  expressly  provides  that  her  children  shaO 
inherit  in  the  same  manner  as  though  she  had 
outlived  her  father.  There  is  no  escape  from 
this  condusion,  unless  it  can  be  said  that  the 
diild  by  the  adoption  Is  disinherited  by  its  nit- 
nral  parent 

"Because  of  the  adoption  the  diild  acqoiref 
certain  additional  rights,  but  there  is  nothing  la 
the  act  of  adoption  wUch,  In  and  of  itself, 
takes  away  other  existing  rights,  or  such  u 
may  subsequently  accrue,  except  as  is  by  stat* 
ote  prorided. 

"The  argument  that  these  children  cannot  In- 
herit through  their  mother  leads  to  this  resolt 
Suppose  their  father  after  her  death  consented 
to  their  adoption,  they  could  not  Inherit  thronfk 
their  mother  or  from  their  father,  or  throat 
him  from  a  remote  ucertor. 

"By  the  act  of  adoption  these  children  be- 
came in  a  legal  sense  the  children  of  John  Be- 
mer.  Nevertheless  they  are  tbe  children  «t 
their  natural  parents,  and  the  act  of  adoption 
docs  not  deprive  them  of  the  statutory  right 
of  inheriting  from  their  natural  parents,  on- 
less  there  is  a  statute  which  In  terms  \o  pro- 
vides. Not  only  is  there  no  sudi  statute,  bat 
we  think  the  contrary  is  expressly  provided. 

"If,  therefore,  a  child  is  adopted  by  a  strang- 
er, it  will  inberit  from  Its  natural  parents,  in 
the  absence  of  a  win,  because  section  2453  of 
the  Code  in  express  terms  so  proridei.** 

In  eadi  of  these  .cases  a  granddifld  had 
been  adopted  by  Its  grandparent,  and  the 
right  of  tbe  grandchild  to  Inherit  from  Its 
grandparent  In  a  double  capacity  was  fn- 
Tolved.  Extensive  excerpts  from  these  esses 
have  been  set  out  'tor  the  purpose  of  show^ 
Ing  the  reasoning  which  the  dlfferrat  cm- 
elusions  were  reached.  Tbe  Inequality  la 
the  present  case  Is  created  by  statntib 

Tbe  Judgment  Is  afBrmed. 

All  the  Justices  concurring. 
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STATE  V.  R08ELLI.    (No.  22900.)* 
(Bopnm*  Conrt  of  Kanaaa.  Uaj  7, 182L) 

(B9IMM      ^  Court.) 

I.  Hanlelia  «s»l38  —  lafornatioi  aaflloleBt 
wltbout  atatlag  Mardar  waa  oonnlttad  la  per- 
patratioB  af  robbaiy. 
fCbe  dafendaut  aad  a  compaiiiott  antered  a 
mcrchant'a  store  and  proceeded  to  rob  him. 
WUle  the  robbery  waa  in  progress,  the  defend- 
ant's companion  shot  and  killed  the  merchant, 
iffeld,  it  was  permissible  to  chares  the  defend- 
ant with  mnrder  in  the  first  degree,  by  an  in- 
formation in  the  common  form,  without  stating 
the  murder  was  committed  in  perpetration  of 
rabhery,  ^ 

1  Honldde  ^142(1)  —  Evideaea  snstaialBO 
anegatiOBS  of  iBfornatloa  oharglsg  mflrdar. 

Evidence  showing  the  murder  was  commit- 
tad  in  perpetration  of  robbery  sostafaied  the 
allegations  of  the  information. 

3.  Homicide  «=:>l3a— Charae  of  ooasplraey  b*. 
tween  defeadant  sad  oompaBloa  ta  rob  and 
■arder  held  aaaeoaaaary. 

It  was  not  necessary  the  Information 
should  charge  conspiracy  between  the  defend- 
ant and  hia  companion  to  rob  or  to  murder. 

4.  CriBiiDal  law  ^9304(2)— Haaiicida  «=»30 
(I)  —  Robbery  «=>6  —  Matter  of  eommoa 
kaowledge  that  display  of  personal  violence 
to  acoompllsh  robbery  tends  to  taking  of  life; 
If  OBO  of  two  robbers  murders  his  victim,  the 
ether  is  guilty  of  murder;  "robbery"  a  erlme 
af  vlolenoe  osad  ar  threatened. 

Robbery  is  a  crime  vt  violence  used  or 
direatened.  It  is  a  matter  of  common  knoiri- 
edge,  derived  from  human  experience,  that  a 
diqtlay  of  personal  vtcdence  to  accomplish  rob- 
bery normally  tends  to  the  taking  of  life;  and 
If,  In  execution  of  a  common  purpose  of  two 
peraoQs  to  rob,  one  of  them  murder  the  victim, 
the  other  is  guilty  of  murder. 

JEd.  Note.— For  other  definitionfl,  see  Words 
and  Phrases,  First  and  Second  Series,  Bob- 
hery.] 

8.  WKaesaaa  *=>277(4),  337(2,5)— Ssbjects  as 
te  whlob  aeomed  may  be  orosa-«tamlRed  aaa- 
merated. 

On  cross-examination  of  the  defendant,  who 
was  a  witness  In  bis  own  behalf,  be  was  prop- 
eriy  interrogated  with  respect  to  (a)  subjects 
imbraced  in  bis  direct  examination;  (b)  the 
•object  of  his  own  criminal  record;  <c)  the 
sobject  ef  his  relation  to  robbers  and  other 
criminals  who  made  bis  place  of  employment 
their  rendesvons;  and  (d)  subjects  involving 
him  In  degradation  and  dlagrace,  although  not 
pertaining  to  the  robbery  and  homicide  for 
which  he  was  on  trial,  and  althou^  pertaining 
to  the  commiaafon  of  other  erlmea. 

I.  Homicide  «=»I63(I)— Evldeaoa  agalaat 
faadaat'a  charaelar  laadmlaalblo  where  ohar- 
arter  Bot  la  Issaa. 

la  rcbnttal,  evidence  was  offered  and  re- 
eeived  relating  to  the  reputation  of  the  defend- 
ant's place  of  employment  The  purpose,  was 
te  sBiirdi  the  character  of  the  defendant  with 
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the  character  of  the  place  where  he  worked,  al- 
though he  had  not  placed  his  character  in  is- 
sue.   HeM  error. 

7.  Homicide  «3>338(1)— Evtdeaoa  erroneoasly 
admitted  te  attack  defandaat'a  obaractar  held 
harmless. 

The  evidence  referred  to  was  too  weak  to 
accomplish  its  purpose,  ffeltf,  the  error  waa 
not  prejudicIaL 

8.  Homldde  «=s>308(5)— Instniotloa  as  to  mar- 
dar la  second  degree  held  properly  dealed. 

The  defense  was  that,  when  the  merchant 
was  robbed  and  lulled,  the  defendant  waa  at 
work  at  the  idace  of  his  employment  in  Kansas 
City,  Mo.  The  evidence  waa  conclusive  tbat,  if 
he  were  present  when  the  crime  waa  commit- 
ted, be  and  his  companion  were  engaged  In  rob- 
bery. Htld,  a  teqneat  for  an  instruction  relat- 
ing to  murder  in  the  second  degree  waa  proper- 
ly doiied. 

9.  Assignments  of  error. 

Minor  assignments  of  error  eonaidered,  and 
Aettf  to  be  without  anbstantlal  merit 

Appeal  from  District  Court,  Wyandotte 

Coonty. 

lUke  BoaetU  waa  convicted  ot  minder  In 
the  flist  decree,  and  be  appeals.  Affirmed. 
See,  also.  100  Kan.  688, 188  Pac  136. 

Hogin  4  Habbard,  of  Kansas  Git7.  for  ap- 
pellant 

Richard  J.  Hopkins,  Atty.  Gen.,  and  B.  A. 
Enrlght,  of  Kansas  City,  for  the  State. 

'  BURCH,  J.  The  defendant  was  convicted 
of  murder  In  the  first  degree,  and  appeals. 

On  the  evening  of  Mart^  18,  1019,  as  C.  P. 
Jehu  was  prq;Mtriny  to  close  his  grocery 
store  In  Kansas  City,  Kan.,  George  Becker 
rushed  In  at  the  front  door,  flourishing  a 
revtrtver,  and  said,  "StlA  them  up  boys ;  no 
fooling:  we  mean  budness."  Several  persons 
were  fn  the  store^  and  Becker's  command 
was  obeyed  by  all  ezc^t  Jehu.  Jehu  had 
Just  taken  money  frcm  the  cash  register 
and  put  it  In  a  sadc  wbicb  he  placed  In  his 
sweater  pocket  Beeksae  went  toward  him, 
and  as  he  retreated  to  ttie  rear  of  the  store 
Becker  shot  him  twice.  WUle  Becte  was 
moving  toward  Jehn,  the  defendant  entered 
the  store,  flonrishlng  a  rerolTer.  He  covered 
the  persons  who  had  their  hands  up,  searched 
a  man  standing  by  the  stove  near  the  center 
of  the  store,  and  thea  went  to  the  place 
where  Jehn  was  tying.  Meanwhile  Becker 
returned  to  the  cash  register.  There  was  evi- 
dence the  defendant  struck  Jehu,  who  was 
still  alive,  on  the  head  with  a  revolver,  and 
took  the  sack  of  money  from  J^u's  pocket 
Becker  asked  the  defendant  U  he  had  the 
money,  and  the  defendant  said  "Yes."  The 
two  then  backed  out  of  the  store,  went  np 
the  street  and  entered  a  waiting  automobile. 
The  defense  was  that,  when  the  killing  00- 
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cnmd,  Oie  defendant  wu  at  woi^  at  614  In- 
dependaice  oTeuae,  Kansas  City.  Mo^  wbere 
he  was  r^lail7  employed.  There  was  eii- 
dence  no  m&rtu  were  found  on  J^u's  head, 
and  there  were  some  slight  discrepancies  In 
the  erld^ce  relating  to  some  of  the  details 
of  the  event.  There  was,  however,  ample  evi- 
dence to  Identify  the  defendant  as  Becker's 
companl(m,  and  the  state's  evidence  left  no 
room  for  any  doubt  about  the  material  facts 
of  the  robbery  and  homicide. 

[f ,  2]  The  Information  charged  a  malicious, 
willful,  deliberate,  premeditated  klUlng  by 
Becker  and  the  defendant,  without  stating 
the  murder  was  done  In  perpetration  of  rob- 
bery, and  it  Is  said  proof  of  killing  in  per- 
petration of  robbery  did  not  correspond  to 
the  allegations  of  the  Information. 

The  sections  of  the  statute  relating  to  the 
crime  of  nrurder  follow: 

"Every  murder  which  shall  be  committed  by 
means  of  poison  or  by  lying  in  wait,  or  by  any 
kind  of  willful,  deliberate  and  premeditated 
liilling,  or  which  shall  be  committed  in  the  per- 
petration [orl  an  attempt  to  perpetrate  any 
•rsonr  rape,  robbery,  burglary,  or  other  felony, 
•hall  be  deemed  murder  in  the  first  degree. 

**BTeiy  murder  which  shall  be  committed  pur- 
posely and  maliciously,  but  without  delibera- 
tion and  premeditation,  shall  be  deemed  mur- 
der in  the  second  degree. 

"Persons  convicted  of  murder  in  the  first  de- 
gree afaali  be  punished  by  confinement  and  hard 
labor  in  the  penitentiary  of  the  state  of  Kansas 
for  life.  Those  convicted  of  murder  in  the  sec- 
raid  degree  shall  be  punished  by  confinement 
and  hard  labor  tor  not  less  than  ten  years." 

••Qen.  Stat  191ff,  li  88S7.  8368,  836». 

On  numerous  occasions  this  court  has  ad- 
verted to  the  fact  that  the  statute  does  not 
define  murder,  and  that  the  basis  of  the  1^- 
islation  is  murder  at  common  law.  For  pur- 
pose of  punishment  murder  Is  divided  Into 
two  degrees,  depending  on  the  presence  or 
absence  of  deliberation  and  premeditation. 
Every  murder  committed  by  any  kind  of 
willful,  deliberate,  and  premeditated  killing 
Is  murder  in  the  first  degree.  Use  of  poison, 
lying  In  wait,  and  killing  In  perpetrating  or 
attempting  to  perpetrate  arson,  rape,  rob- 
Jiery,  burglary,  or  other  felony  are  stattttory 
equivalents  for  the  deliberation  and  premedi- 
tation essential  to  murder  In  the  first  de- 
gree. All  other  murders  are  murders  in  the 
second  degree. 

The  Code  of  Orimlnai  Procedure  requires 
an  information  to  be  definite,  and  certain  re- 
specting the  crime  charged,  and  requires  a 
statement  of  the  facts  constituting  the  of- 
fense, ^ere  Is  no  substantial  dispute  in 
the  authorities  that,  under  a  crimes  act  of 
the  character  described,  these  requirements 
are  satisfied  by  pleading  murder  in  the  first 
degree  in  the  common  form.  Deliberation 
and  premeditation  are  ultimate  facts.  When 
alleged  they  denote  murder  in  the  first  de- 
gree, and  they  may  be  established  by  proof 
ot  morder  committed  in  perpetrating  a  fel- 


ony, without  pleading  Uie  particnlars.  Oases 

are  collated  In  10  Enc.  PI  &  Pr.  150,  note  5 ; 
2  Supp.  Enc.  PL  &  Pr.  636  ;  21  Cye  870,  notes 
82  and  84;  63  L.  B.  A.  89S,  note.  Later 
cases  discussing  the  principle  are  State  y. 
Barringtbn,  108  Mo.  23,  95  S.  W.  235;  Peo- 
ple V.  Friedman,  206  N.  Y.  161,  98  N.  B.  471, 
45  L.  R.  A.  (N.  S.)  6S;  People  v.  Patlnl,  208 
N.  T.  176,  101  N.  E.  6M ;  Holmes  v.  State. 
6  Okl.  Cr.  541,  119  Pac  430,  120  Pac  800; 
Turner  et  al.  v.  State,  8  OkL  Cr.  11,  126 
Pac.  452;  State  v.  Farnam,  82  Or.  211,  161 
Pac.  417,  Ann.  Cas.  1018A,  318. 

In  the  case  of  State  v.  Kelehn*  74  Kan. 
681,  87  Pac.  738.  it  was  said: 

"Proof  that  a  homicide  was  committed  In  the 
perpetration  of  a  felony  is  held  tantamount  to 
the  premeditation  and  deliberation  which  other- 
wise would  be  necessary  to  constitute  murder 
in  the  first  degree."  74  Kan.  635, 87  Pae.  739. 

(8]  Hie  defendant  says  that  the  informa- 
tion did  not  diarge  a  oaiQ>Iracy  between  tbe 
defendant  and  any  one  else  to  rob  or  Ull 
Jebu,  and  without  such  a  pleading  the  de- 
fendant could  not  be  convicted  of  mordsr  on 
evldoice  Bhowing  Be<A»  did  the  killins. 
It  waa  not  necessary  to  plead  conspiracy  in 
terms.  State  v.  Roberts,  95  Kan.  280,  syl. 
par.  2,  147  Pac.  828 ;  16  a  J.  647.  |  1284.  All 
partldpanta  In  a  crime  are  equally  gnllty, 
without  regard  to  the  extent  of  their  par- 
ticipation. It  was  suffld^t  to  charge  di- 
rectly tlwse  concerned  with  the  crime,  and 
if.  In  execution  of  a  common  purpose  to  rob, 
one  of  them  did  the  kUUnib  tlie  other  would 
be  gnllty  of  murder. 

The  defendant  was  a  witness  in  his  own 
behalf.  He  came  to  Kansas  City,  Mo.,  from 
Denver,  Colo.,  on  the  last  day  of  December, 
1918,  and  worked  at  614  Independence  ave- 
nue until  he  was  arrested  In  April,  1919. 
The  place  was  a  cigar  store,  with  tables  for 
card  playing,  and  the  defendant  had  charge 
of  cigar,  sandwich,  and  candy  cases.  Ha 
said  he  was  20  years  old  at  the  time  of  the 
trtal,  and  his  name  was  Mack  Roselll,  but 
he  had  always  gone  under  the  name  of  Made 
Ross.  He  came  to  Kansas  City  with  Carl 
West  West  was  arrested  in  February,  1019, 
for  beating  to  insensibility  and  then  robbing 
a,  man  named  Petarfreund,  In  Kansas  City« 
kan.,  and  was  lodged  in  Jail  In  that  dty. 
The  defendant  visited  him  while  he  was  in 
Jail.  George  Casey  waa  Implicated  in  the 
Peterfreund  robbery,  and  the  defendant  was 
with  Casey  when  the  latter  was  arrested. 
Casey's  sister  and  Casey's  "girl"  told  the  de- 
fendant he  had  better  get  away,  and  Luke 
Maturl  advised  him  to  leave,  but  he  did  not 
go.  The  defendant  waa  arrested  In  Mis- 
souri, and  was  identified  in  the  show-op 
room  in  the  Kansas  City,  Mo.,  police  station. 
The  defendant  testified  that  a  police  ofiloac^ 
who  was  present  at  the  time^  said  to  him. 
"This  la  Mike  Roselll.  known  as  Ookey  Miks^ 
ali  over,  to  the  police,  and  ha  la  wanted  la 
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Kansas.**  The  defendant  bad  a  friend,  Rosa 
Boourl,  who  was  Implicated  In  the  Peter- 
freund  ratobacy,  Tbe  two  were  In  the  His- 
■ourl  police  station  together,  and  were 
broogbt  to  Kansas  at  the  same  tlni&  When 
first  brought  to  Kansas  the  defendant  was 
held  In  the  Kansas  Otty  police  station. 
While  there  an  officer  Inquired  if  he  knew 
Bedcer.  The  defendant  denied  acquaintance 
with  Becker,  and  the  officer  then  said,  "Don't 
you  know  blm?  he  killed  a  man  In  St.  Louis 
and  one  here  In  Kansas  City." 

[i]  On  cross-examination  the  defendant 
was  asked  If  he  did  not,  while  In  Denver, 
Bell  cocaine,  procured  by  acting  as  a  fence, 
and  If  he  did  not  acquire  the  cognomen  of 
Cokey  Mike  from  that  fact.  He  was  asked 
If  he  had  not  been  convicted  of  robbery  in 
Colorado  and  confined  In  a  reformatory 
there.  If  he  had  not  been  paroled,  and,  If  be 
did  not  break  his  parole.  To  all  these  ques- 
tions negative  answers  were  returned.  The 
defendant's  allbl  rested  on  his  own  and  other 
testimony  that  he  worked  every  day  from 
6-.30  p.  m.  until  midnight  at  614  Independ- 
ence avenue.  He  met  Casey,  B<»inrl,  and 
others  implicated  In  the  Peterfreund  nAbery 
and  other  crimes  at  that  [dace.  Searching 
Inquiry  was  made  respecting  his  aesociatton 
with  these  criminals,  and  questions  were 
asked  indicating  that  the  place  was  their 
rendezvous.  The  defendant  did  not  admit 
knowledge  of  the  Peterfreund  robbery  on  the 
night  it  occurred.  He  did  admit  that  those 
who  committed  the  crime  set  out  from  014 
Indepmdence  avenne,  and  afterwards  all 
came  In  together,  "one  night."  He  denied 
knowledge  of  the  fact  that  Bedcer  had  killed 
and  robbed  a  dmggiat  and  was  In  the  peni- 
tentiary. He  said  Mabel  Trimble  was  "a 
glrV  of  Ills.  He  was  asked  if  she  were  not 
the  wife  of  another  man,  and  he  said  be  did 
not  know.  He  was  then  asked  If  he  did  not 
solicit  ber  to  go  tm  the  street  as  a  street- 
walker and  obtain  mmey  for  him.  The  rec- 
ord does  not  disclose  an  answer  to  the  ques- 
tion. 

ObJecti<m  was  made  to  the  greater  part  of 
tbe  cross-ezaminatltm  which  has  been  out- 
lined. The  defendant  introduced  the  subject 
of  names  by  which  he  was  known,  and  cross- 
examination  In  respect  to  that  matter  waa 
pwper.  The  other  subjects  were  all  proper 
subjects  of  cross-examlnatlm.  Tbe  defrad- 
anf  s  own  criminal  record.  If  be  had  one,  and 
hia  relation  to  a  gang  of  criminals  of  the 
beating,  kUUng,  robbing  type,  who  frequented 
tala  place  of  buMness,  were  open  to  inquiry. 
If  the  ImpDtattons  respecting  tbe  Trimble 
woman  were  true— and  tbe  qoestions  regard' 
lug  the  matter  were  evidently  propounded  In 
good  faith— ttw  d^endant  was  too  despicable 
to  be  worthy  of  bdteC.  The  purpose  of  the 
cross-examination  waa  to  discredit  tbe  de- 
fendant's testimony  by  ^istreditlng  him.  To 
ibMt  flod  he  might  be  required  to  give  an- 
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swets  which  would  degrade  and  disgrace  him, 
although  not  pertaining  to  the  robbery  and 
homicide  for  which  he  was  on  trial,  and 
although  pertaining  to  the  commission  of 
other  Crimea.  This  rule  of  criminal  evidence 
was  carefully  c«uddered  In  the  case  of  State 
T.  Pfefferle,  86  Kan.  90.  12  Pac.  406,  and  has 
been  applied  In  a  long  line  of  subsequent 
cases,  extending  to  that  of  State  v.  Bowers. 
108  Kan.  161,  194  Pac.  650.  The  defendant 
relies  on  sach  cases  as  State  v.  Boyland,  24 
Kan.  186.  State  v.  Klrby,  62  Kan.  436.  63 
Pac.  7S2;  and  State  v.  Wheeler,  89  Kan.  160, 
180  Pac  6C6.  In  the  Boyland  Case  the  prose- 
cuting witness  testified  to  shameful  words 
and  deeds  erf  the  defradants,  said  and  done 
several  days  after  the  alleged  offense.  In 
tlie  Klrby  Case  the  defendant's  wife  was 
cross-examined  in  reference  to  other  and  dis- 
tinct offenses  committed  by  the  defendant, 
not  by  the  witness.  In  the  Wheels  Case 
the  state  as  a  part  of  Its  case  in  chief  pro- 
duced evidence  tending  to  prove  offenses  by 
persons  with  whom  it  was  not  shown  the  de- 
fendant had  associated  or  conspired.  Cases 
such  as  these  have  no  application  whatever 
to  croas-examl  nation  of  a  defendant  who  of- 
fetB  himself  as  a  witness. 

[1,7]  In  the  course  of  the  defmdanfs 
cross-examination  some  questions  were  pro- 
pounded which  were  not  warranted  by  the 
rule  Just  discussed.  They  were  not  of  snffl- 
dent  importance  to  be  harmful.  The  county 
attorney,  however,  transgressed  tbe  limits  of 
propriety  In  offering,  and  tbe  court  -com- 
mitted error  in  receiving,  evidence  on  the 
part  of  tbe  state  in  rebuttal  relirtlng  to 
reputation  ol  the  place  referred  to  as  014  In- 
dependoioe  avenue.  The  purpose  was  to 
smirch  the  character  of  the  defendant  with 
the  bad  character  of  tbe  i^ace  where  he 
worked.  The  state  was  bound  by  the  defend- 
ant's answers,  given  on  cross-examination, 
unless  and  until  he  placed  his  character  in 
issue.  He  did  not  place  his  character  In  is- 
sue, and  tbe  state  had  no  right  to  make  a 
general  attack  on  it.  The  judgment  would 
be  reversed  because  of  this  errw.  If  it  were 
not  for  tbe  fact  the  evidence  did  not  aid  tbe 
state's  case.  The  place  was  frequented 
chiefly  by  Italians.  "The  boys"  played  cards 
there.  Although  the  reputation  of  the  place 
was  not  very  good.  It  was  not  any  worse  than 
many  others  In  the  city,  and  the  place  had 
never  been  raided.  Some  of  the  perpetrators 
of  the  Peterfreund  robbery  were  arrested 
there.  This  being  tbe  substance  of  tbe  evi- 
dence, it  cannot  be  said  the  error  resulted  in 
substantial  prejudice  to  tbe  defendant's 
rights. 

Complaint  is  made  that  fbe  oonrt  refoaed 
an  instruction  to  the  Jurjr  on  tbe  subject  <tf 
conspiracy.  The  jury  was  properly  instmct- 
ed  according  to  the  theory  of  the  Informa* 
tion  wbidi  has  been  ajqproved. 
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[4]  In  the  Instmctlon  given  relating  to  the 
defendant's  responsibility  for  kilUng  done  by 
Becker,  the  court  said.  In  effect,  tbat  If,  In 
execution  of  a  common  Intent  and  pnrposo 
of  the  defendant  and  Becker  to  rob  Jehn, 
Becker  killed  Jehn,  the  defendant  would  be 
guilty  of  murder  In  the  first  degree  If,  when 
tested  by  human  experience,  a  natural  and 
probable  result  of  the  robbei7  would  be  the 
taking  of  human  life.  Complaint  Is  made  be- 
cause the  eoort  used  the  expression  "when 
tested  by  haman  experience."  It  Is  said  the 
Jury  were  not  told  to  use  knowledge  and  ex- 
perience they  possessed  in  common  with  man- 
kind, but  were  Invited  to  resort  to  the  ab- 
stract thing,  "human  experience."  The  com- 
plaint la  hypercritical.  The  meaning  of  the 
instmctlon  was  the  same  as  though  the  ex- 
pression had  been  omitted.  If  the  expression 
had  been  omitted,  the  Instruction  would  hare 
been.  In  the  common  form,  when  probable  out- 
come of  a  fd(Hilous  enterprise  Is  to  be  consid- 
ered. Robbery  Is  a  crime  of  violence  used  or 
threatened.  It  Is  a  matter  of  common  knowl- 
edge, derived  from  human  experience,  that  a 
display  of  personal  rloloice  to  accomplish 
robbery  nonnally  tends  to  the  taking  of  life, 
and  nnder  the  evidence  In  this  case  the  Jury 
conid  make  no  mistake  abont  It 

[II  Gmnplalnt  Is  made  that  the  court  re- 
ftsed  to  Instruct  the  jury  with  refer«ice  to 
mnrder  In  the  second  degree.  There  was  no 
evidence  on  which  to  base  sacth  an  Instmc- 
tlon. The  defendant  waa  either  present  and 
partltdpated  in  the  robbery,  or  he  was  at  614 
Independence  avenne  In  Kansas  City,  Ho.  If 
in  Missouri,  be  was  oititled  to  a  verdict  of 
acqoittal.  If  in  Jehu's  store,  he  was  engaged 
in  prapetratlng  the  robbory  In  which  the  mnr- 
der was  cmnmltted,  and  tbat  d^beratlon  and 
ivemedttatlon  .which  must  be  utterly  absent 
in  second  degree  murder  was  Incontestably 
present.  It  Is  tme  that  generally  a  diarge 
of  murder  In  the  first  degree  In  the  common 
form  will  Include  a  charge  of  mnrder  in  the 
second  degree,  and  the  court  must  instract 
the  Jury  on  all  matters  of  law  necessary  for 
Its  information  In  returning  a  verdict;  but 
the  court  Is  not  required  to  instruct  with  ref- 
erence to  a  lesser  degree  unless  there  be  evi- 
dence warranting  a  reasonable  Inference  of 
guilt  In  that  degree.  In  this  Instance  there 
was  no  opportunity  for  even  capricious  ac> 
ceptauce  and  rejection  of  evidence  by  the 
Jury  In  such  a  way  as  to  leave  a  resldunm  on 
which  to  predicate  murder  in  the  second  de- 
gree.  Every  person  in  Jehu's  store  who  sur- 
vived the  robbery  gave  an  account  of  It 
which  made  the  defendant  guilty  of  mnrder 
In  the  first  degree,  and  the  court  was  not  an* 
thorised  to  U(»ttse  the  Jury  to  indulge  in 


speculation  leading  to  a  eoadaalon  not  Jna- 
tlfled  by  the  evidence. 

An  argument  Is  made  relating  to  proof  of 
guilt  of  a  prindiwl  In  the  first  degree,  before 
a  principal  In  the  second  degree  may  be  onn 
victed,  based  on  the  following  statutes: 

"Brery  person  who  shall  be  a  principal  In  Uw 
second  degree  in  the  commission  of  any  felony, 
or  who  shall  be  an  accessory  to  any  mnrder  or 
other  felony  before  the  fact,  shall  upon  convic- 
tion be  adjudged  guilty  of  the  offense  in  the 
same  degree  and  be  punfebed  in  the  same  man- 
ner  as  herein  prescribed  with  respect  to  the 
principal  in  the  first  degree." 

"Any  person  who  counsels,  aid*  or  abets  in 
the  commisBion  of  any  offense  may  be  charg- 
ed, tried  and  convicted  in  tiie  same  manner  aa 
if  he  were  a  principal." 

Oon.  Stat  1915,  H  8882;  8029^ 

The  purpose  of  these  statutes  was  to  get 
rid  of  the  subtle  common-law  distinctions  be- 
tween principals  In  the  first  and  second  de- 
grees and  accessories,  and  to  permit  trial  and 
punishment  of  participants  In  a  crime  Inde- 
pendently of  eadi  other.  State  v.  Bogue,  62 
Kan.  T9,  34  Paa  410.  It  was  not  necessary 
that  Be<^er  be  tried  and  convicted  before  the 
defendant  could  l>e  placed  on  trial,  and  In 
the  defendant's  trial,  order  ot  proof  was  not 
important 

[I]  It  is  argued  that  because  the  defoid- 
ant  was  chained  Jointly  with  Becker,  he  was 
entitled  to  be  tried  Jointly  with  Be<&er,  un- 
less he  chose  to  demand  a  separate  trial 
The  statute  gives  the  court  control  over  the 
subject,  unless  a  separate  trial  be  demanded, 
in  whldi  event  the  defendant  requiring  it 
shall  he  granted  a  aerate  trial.  Gen.  Stat 
1910^  I  8189.  An  article  of  clothing  worn  by 
Jehu  when  he  was  shot  was  properly  intro- 
duced in.  evidence.  Instractlfms  relating  to 
malice  and  to  deliberation  and  premedltatloa 
did  not  confQse  the  two  subjects.  A  mis* 
statonent  in  argument  by  the  coonty  attor- 
ney o£  the  penitentiary  of  whldi  West  was 
an  Inmate  was  not  a  serious  matter.  The 
county  attCHuey'a  characterization  of  614  In- 
dependmce  avoiue  and  <a  its  habitues  had  a 
basis  In  the  evidence,  and  the  Jury  was  able 
to  distinguish  between  fact  and  argumenta- 
tive extravagance.  The  defendant  and  Beck- 
er used  an  automobile  In  departing  from  the 
scene  of  their  crime,  and  the  county  attor- 
ney's comments  on  use  of  high-powered  mo* 
tor  cars  by  assassins  mshlng  out  from  614  In- 
dependence avenne  had  a  relation  to  the 
case,  though  somewhat  "high-powered." 

The  Judgment  of  the  district  court  la  af- 
firmed. 

All  the  Justices  CMicnrrlnf. 
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(IM  P.I 

t^e  aid  of  «<pdtr  to  ratnln  tiimtonod  wronc- 

fal  acts. 


(Supreme  Oourt  of  Orogon.   fiCaj  IT,  1921.) 

1.  ConoterlM  ^>3  — Chartar  amoadmeat  hM 
lot  to  divast  olty  omroII  of  all  aathority  ovor 
eaaotary. 

Tke  power  of  th«  city  cotmcil  of  Astoria 
oTcr  cemeteriea  under  8p.  Lam  1865-66,  p. 
i  Laws  1876.  p.  117.  and  Charter,  S  52,  ffiring 
the  council  power  to  provide  cemeteries  and  to 
regulate  the  burial  of  the  dead,  found  in  Laws 
189D,  p.  701,  was  not  entirely  divested  by  tbe 
charter  amendment  of  1910,  which  declared 
that  the  power  and  aathority  over  cemeteries 
sboald  be  ezerrised  by  a  commission,  etc.,  and, 
while  tbe  Gommiasion  may  exercise  all  powera 
spedally  delegated,  the  reridnom  of  powera  re- 
BMina'ln  the  city  council. 

2.  Ceaiotariea  «=>I5— Graatee  af  MMttery  lot 
doea  aet  take  faa  simple. 

A  conveyance  of  a  cemetery  lot  as  a  place 
of  barial  for  tbe  dead  does  not  vest  the  crantee 
irith  fee-simple  title  in  tbe  tot,  but  gives  rights 
ualoffooa  to  an  easement  or  a  privilege;  the 
right  of  burial  being  a  privilege  or  license  to 
be  enjoyed  ao  long  as  tbe  place  continuea  to  be 
•  bo^Dg  ground  aubject  to  monidpal  regula- 
tfoD  sod  control  and  legally  revocable  whenever 
the  public  interest  regaires. 

3.  Coneteriea  «=3-l6  —  Coaveyanoa  of  burial 
iraaad  puses  lloaaae  to  naka  latormaoti  so 
loag  as  the  place  reiaalaa  a  eenotory. 

^e  conveyance  of  a  plot  of  gronnd  for  bar- 
Isl  pnrpoiea,  though  not  transferring  an  abso- 
Inte  ri^t  of  property,  passes  a  privilege  or 
lioaiae  to  make  interments  in  tbe  plot  purchas- 
ed exdnaive  of  othera  ao  long  aa  the  place  re- 
maiiia  a  cemetery. 

4.  Ceneteries  «»I5— Conv^anoa  of  barial  lot 
iidodes  mora  tbaa  mere  right  of  dapoaiUag 
dead  bodlea. 

The  privilege  or  license  created  by  the  con- 
veyance of  a  burial  lot,  in  tbe  absence  of  ex- 
press restriction,  includes  more  than  the  mere 
naked  right  of  depofuting  dead  bodies  in  the 
gronnd,  for  with  the  right  is  included  the  right 
to  interment  according  to  aaual  costom  and  the 
right  of  the  living  to  expreaa  their  affection 
and  respect  of  the  dead  by  decorating  tbe  place 
of  interment. 

5b  Cemeteries  •=»I7— Porehasar  and  sacoasaor 
art  entitled  to  oare  for  the  lot. 
The  purchaser  of  a  burial  lot  and  those  who 
soeceeded  to  bia  righta  are  entitled  to  exer- 
dse  tbe  right  to  care  for  tbe  lot,  and  to  exer- 
dse  that  right  are  entitled  to  reasonable  access. 

$.  Csmeterlea  4»I7— Parehaser  may  Improve 
by  himself  or  agent 
A  purchaser  of  a  cemetery  lot  may  improve 
it;  cte.  either  in  pers<m  or  by  agent. 

7.  Cemeteries  «»20— Parehaaer  of  lot  may  re- 
Mver  for  or  restrain  deseeratloB  or  distarb- 
aaoe  af  rights. 

The  right  vested  in  the  purchaser  of  ceme> 
tery  lot  is  entitled  to  protection,  and  he  may 
recover  damages  (or  any  desecration  or  any  un- 
lawful diatartrauce  of  a  grave  and  may  invoke 


8.  Cemeteriea  «=>I6— Righta  of  barial  sobjeet 
to  regulation  promulgated  by  proprietor  of 
oenetery. 

The  right  of  burial  ia  oaually  deemed  to  be 
snbject  to  the  reasonable  rules  and  regulaUona 
promulgated  by  tbe  proprietor  of  the  cemetery. 

9.  Cemeteries  Rules  of  proprietor  nnst 
be  equal,  uniform,  and  reasonable. 

All  rules  and  regulations  by  the  proprietor 
of  a  cemetery  must  be  equal,  uniform,  and  rea- 
sonable. 

10.  Cemeteriea  «=»I7  —  Regolattoa  reqalriag 
lot  owner  to  provide  fund  for  permaaaat 
maintenance  unreasonable. 

Rule  by  cemetery  commission  under  Astoria 
Charter,  S  51,  requiring  prior  purchasers  of  lots 
to  deposit  a  fund  sufficient  to  care  (or  their  lots 
perpetually,  which  deprived  the  owners  of  lota 
of  the  right  to  care  for  the  same  and  required 
them  to  be  cared  for  under  a  park  plan,  la  un- 
reasonable and  void,  and  the  refusal  of  burial 
permits  to  compel  compliance  therewith  may 
be  enjoined;  for  the  regulation  is  unreasonable 
and  cannot  be  jnstijSed  even  under  the  police 
power. 

11.  Cemeteries  4=s>l 7— Proprietor  not  entitled 
to  compel  lot  owner  to  provide  fund  far  pei^- 
maaent  maiatenanoe. 

Though  a  burial  lot  In  a  cemetery  was  con- 
veyed subject  to  rules  and  regulations,  the  mu- 
nicipal proprietor  cannot  by  virtue  of  anch 
reserve  power  compel  tbe  purchaser  to  provide 
a  permanent  fund  for  caring  for  the  lot. 

12.  Cemeteries  Purcliaser  cannot  axar- 
d»e  his  rights  to  injury  of  others. 

The  purchaser  of  a  cemetery  lot  must  not 
exercise  his  rights  eo  aa  to  injure  others. 

13.  Cemeteriea  «=»3— Proprietor  Is  entitled  to 
general  oontral. 

Where  bnrial  lot  was  aold  snbject  to  rules 
and  regulations,  the  municipality  which  waa 
proprietor  has  general  control  over  the  grounds, 
and,  if  a  purchaser  of  a  burial  lot  by  falling  to 
act  or  acting  wrongfully  injures  tbe  rights  of 
others,  the  dty  may  resort  to  ita  right  ct  gen- 
eral contrel  to  avafl  itself     the  remedy. 

■4.  Cemeterlai  ^18-^ffeaaive  laaeriptloaa 
eaa  be  prevented. 
Offensive  Inacriptlona  on  a  mfurament  can 
be  prevented. 

15.  Cemeteries  «=>I8  —  Improper  moBanenta 

cannot  be  erected. 
A  purchaser  of  a  barial  lot  cannot  erect  im- 
proper monuments. 

16.  Cemeteries  «=s>l7— If  a  barial  lot  la  nnkeptt 
the  proprietor  may  remedy  tbe  ooadltloa. 

If  a  barial  lot  becomes  nnaightly  by  reason 
of  weeds,  tbe  proprietor  of  tbe  cemetery  can 
cause  the  condition  to  be  changed. 

17.  Cemeteries  «=»I8— Proprietor  eaa  eompel 
reatoratlon  er  removal  ef  nilaeae  ■eaameate. 

If  any  of  the  markers  or  monuments  on  a 
cemetery  lot  fall  into  a  minona  condition  ao  as 
to  disfigure  the  reat  of  tbe  cemetery,  tbe  pro- 
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prinor  maj  cum  them  to  be  npalrvd  or  ct- 
moTed. 

18.  C9m««erin  «=>I7  —  Regulation  roqalrlig 
payment  of  fund  to  care  for  oenetery  lot  eaa- 
■ot  be  sustained  because  It  mloht  aubsoqiMt- 
ly  beoome  overgrown. 

Where  plaJntilTa  lot  was  not  overgrown 
with  weeds  or  brash,  and  in  fact  seemed  too 
bare  of  growth,  a  regulation  of  the  monidpal 
cemetery  commission  requiring  plaiotHf  to  fur- 
nish  a  fnnd  to  perpetually  care  for  the  lot  and 
keep  it  free  from  weeds  and  brush  cannot  be 
auBtained  on  the  theory  that  it  might  in  the  fu- 
ture become  overgrown. 

Department  1. 

Appeal  from  Circuit  Goart,  Clatsop  Oonn- 
ty:  J.  A.  EakiD,  Judge. 

Suit  by  Mrs.  Thomas  3.  Mansker  against 
the  City  of  Astoria  and  others.  From  de- 
cree for  plaintiff,  defendants  appeaL  j^- 
firmed. 

TbiB  suit  was  brought  by  Mrs.  Thomas  J. 
Mansker  against  the  city  of  Astoria  and  the 
members  of  the  <^ty*B  cemetery  commission. 
The  plaintiff  prayed  for  a  decree  invalidat- 
ing a  charge  of  $77.45  attempted  to  be  made 
by  the  cemetery  commission  against  a  lot  In 
the  cemetery  which  the  plaintiff  had  pre- 
viously purchased  from  the  city  for  burial 
purposes  and  for  which  she  paid  the  full 
purchase  price.  A  trial  resulted  In  a  de- 
cree for  the  plalntlfl^  and  the  defendants  ap- 
pealed. 

At  some  time  prior  to  1886  the  dty  of 
Astoria,  in  the  nerclse  of  the  power  con- 
ferred upon  it  by  the  Legislature,  bought  a 
tract  of  land  to  be  used  as  a  cemetery.  The 
tract  embraces  about  80  acres  and  is  located 
about  12  miles  west  of  Astoria.  The  dis- 
tance from  the  north  to  the  south  end  Is  con- 
siderably longer  than  It  Is  from  the  east  to 
the  west  side.  The  cemetery  was  called 
Ocean  View  Cemetery,  and  It  was  placed  in 
charge  of  a  committee  appointed  by  the  may- 
or from  the  members  of  the  council  and 
known  as  the  committee  on  public  property. 
Prom  the  date  of  the  opening  of  the  cemetery 
until  about  1904  all  interments  were  made 
in  the  south  end  only  of  the  cemetery.  The 
climatic  conditions  prevailing  near  the  coast 
where  the  cemetery  is  located  are  sudi  that 
wherever  th©  soil  Is  fertile  and  free  from 
shifting  sands  one  may  expect  to  And  grass- 
es, weeds,  ferns,  shrubs,  and  trees  growing 
In  profusion  and  with  unusual  rapidity. 
The  soil  In  the  south  end  of  the  cemetery 
seems  to  be  very  fertile,  for  the  evidence 
shows  that  the  conditions  in  the  south  end 
are  such  that,  if  a  plot  of  ground  is  neglect- 
ed for  even  so  much  as  a  year,  ferns,  salmon 
berry  bushes,  scotch  broom,  trees,  and  weeds 
will  sprout  up,  and  at  the  end  of  only  a  few 
years  the  plot  will  be  covered  up  by  what 
soiue  of  the  witnesses  have  termed  "a  Jun- 
gle."   It  appears  ttiat  when  the  cemetery 


was  first  opmed  Intermente  were  made  hi 
the  south  end  and  continued  to  be  made  In 
the  south  end  exdualvely  until  about  1904, 
when  the  committee  on  public  property  dis- 
continued Issuing  permits  for  burials  in  the 
south  end  and  required  all  intermaits  to  be 
made  near  the  center  of  the  cemetery.  Some 
of  the  plots  were  cared  for  by  those  having 
relatives  or  friends  burled  In  the  sooth  end. 
but  about  half  of  the  plots  In  which  Inter- 
ments had  been  made  were  neglected;  and 
the  result  was  that  the  south  end  In  apiwar- 
ance  was  much  like  a  checkerboard,  for  scat- 
tered here  and  there  were  lots  kept  neat  and 
clean  and  between  and  around  these  lots 
were  an  equal  number  covered  with  scotch 
broom,  trees,  weeds,  vines,  and  shrubs.  Be- 
cause of  this  condition  prevailing  at  the 
south  end  of  the  cemetery  the  committee  on 
public  property  about  1904  caused  an  area 
of  approximately  10  acres  to  be  cleared  off 
near  the  center  of  the  cemetery,  and  there- 
after no  permits  were  issued  for  burials  tn 
the  south  end,  or  "the  old  part,"  as  the  south 
end  was  then  called;  and  thenceforth  the 
Interments  were  made  in  the  "new  part" 
which  had  been  cleared  off  near  the  center 
of  the  cemetery.  All  those  who  held  lota 
in  the  "old  part"  were  permitted  to  exchange 
those  lots  for  the  same  sized  lots  In  the  new 
part.  Many  and  probably  most  of  the  per- 
sons having  lots  in  the  old  part  took  advan- 
tage of  this  opportnnl^  to  exchange;  and 
in  cases  where  audi  exchanges  wwe  made 
bodies  buried  in  the  *'oId  jmrt"  were  ex- 
humed and  reburled  In  the  new  fnrt;  so  that 
in  1919  fhe  date  of  the  trial,  only  between 
60  and  100  bodies  remained  borled  In  tba 
"old  part" 

Apparently  the  committee  on  public  prop- 
erty was  not  able,  because  of  other  duties, 
to  give  such  time  and  attention  to  the  ceme- 
tery as  its  needs  seemed  to  demand ;  and 
for  that  reason  the  charter  was  amended  by 
the  legal  voters  of  Astoria  In  the  exercise  of 
the  initiative  on  Deceml)er  14,  1910.  Ttm 
amendment  placed  the  management  of  the 
CCTietery  In  the  hands  of  the  cemetery  com- 
mission  composed  of  five  persoDs,  appointed 
by  the  mayor;  and  since  the  adoption  of  the 
c^artffl  amendment  the  cemetery  has  been 
In  charge  of  the  cemetery  commission. 

Owners  of  lots  in  the  "new  part"  did  as 
the  owners  had  done  with  their  lots  tn  the 
"old  part"  About  half  of  the  lots  received 
attention,  but  the  remainder  were  neglected. 
Some  of  the  lots  which  were  cared  for  re* 
celved  slight  attention,  while  others  were 
kept  In  good  condition.  Some  of  the  lot 
owners  employed  the  superintendent  of  the 
cemetery  to  care  for  their  lots.  A  portion 
of  the  lot  owners  employing  the  superin- 
tendent to  care  for  their  lots  paid  for  or- 
dinary care  while  others  paid  for  extra 
care;  and  accordingly  some  lots  reoeind 
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only  ordinary  care  while  the  others  received 
extTK  care.  The  foods  in  tlie  bands  ot  the 
eommlHslon  were  derived  from  taxes  and 
from  the  sale  of  lots.  But  the  cemetery 
commlstdon  says  that  these  funds  can  be  and 
have  been  osed  only  for  general  cemetery 
purposes,  such  as  caring  for  roads,  avenues, 
pumping  plant,  salary  of  superintendent, 
and  the  ansold  portion  of  the  oemetery.  The 
commission  takes  the  position  that  none  of 
the  funds  held  by  It  can  be  lawfully  used  In 
caring  for  lots  which  have  been  conveyed  by 
tbe  dty  to  private  persons  tor  burial  pur- 
posea. 

As  a  remedy  for  the  unsatisfactory  condi- 
tions then  existing,  the  commission  conceived 
a  plan  which  the  parties  have  referred  to  as 
the  endowment  plan.  In  1917  tbe  coramls- 
don  caused  the  superintendent  of  tbe  cem- 
etery to  go  over  tbe  grounds  and  make  an 
estimate  of  how  much  It  would  cost  each 
year  to  care  for  each  of  tbe  lots  in  the  ceme- 
tery. Including  both  the  sold  and  unsold  lots. 
The  services  of  a  landscape  gardener  were 
enlisted,  and  he  made  a  snrvey  and  estimate 
of  the  expense  of  keeping  up  the  lots.  Tbe 
dty  engineer  went  over  the  grounds  and 
made  a  report.  The  commission  sought  and 
received  Information  from  persons  In  charge 
of  other  cemeteries.  Based  upon  these  re- 
ports and  this  biformatlon,  the  commission 
made  Its  calculations.  Tbe  course  pursued 
In  making  the  estimate  for  lot  1  In  block  1 
will  Illustrate  tbe  course  pursued  with  all 
other  lots.  The  estimated  annual  cost  of 
ke<»pInK  this  lot  In  condition  was,  we  shall 
assume.  $3;  and  therefore,  iSjinirlng  5  per 
cent,  as  the  rate  of  Interest,  this  being  tbe 
rate  uMd  by  tbe  commission  In  its  calcula- 
tions, the  principal  sum  of  $60  was  found  to 
be  necessary  to  produce  an  annnal  increment 
of  $3.  Inasmuch  as  no  Interest  would  be  re- 
ceived the  first  year,  an  additional  charge  of 
$3  was  made  to  cover  tbe  expense  Incurred 
the  first  year.  In  the  case  of  this  lot,  as 
with  all  other  lots,  some  expense  would  be 
Incurred  In  leveling  the  surface  of  tbe  lot; 
and  this  expense  was  estimated  at  $3.  This 
was  the  metbod  followed  with  all  lots  Includ- 
ing the  sold  and  nn^otd  lots.  Lot  No.  1  was 
an  ansold  lot;'  and  therefore  to  the  fore- 
gtring  Items  was  added  $20  as  the  price  of 
tbe  lot  Itself,  making  an  aggrfgate  of  $86  as 
the  sum  paid  by  the  person  who  afterwards 
acquired  the  lot.  Of  this  sura  of  $86  so  re- 
ceived by  the  commission,  $60  was  set  aside 
as  an  irrednclble  and  perpetual  fund.  No 
part  of  this  Irreducible  fund  except  the  In- 
terest arising  out  of  !t  Is  avaflable  for  keep- 
ing op  tbe  lot. 

The  commission  did  not  In  tbe  beginning 
ai^ly  tbe  endowment  plan  to  any  lots  except 
those  which  were  sold  subsequently  to  the 
adoption  of  the  plan.  However,  at  the  end 
of  about  a  year,  or  on  June  25,  11)18,  the 
cmunlaBloo  adopted  a  teaolntlai  making  the 


plan  applicable  to  lets  wblcb  had  been  aold 
prior  to  the  adoption  of  the  plan. 

On  January  5,  1912,  the  plalntlEF  parch a»- 
ed  from  the  city  a  plot  16x20  feet  in  area. 
She  paid  the  purchase  price  of  $16,  received 
a  conveyance,  and  immediately  burled  tbe 
body  of  her  husband.  Tbe  charge  made 
against  the  Mansker  lot  under  tbe  resolution 
of  June  25,  1918.  was  (77.46. 

nw  reaolutbn  of  June  26,  1918,  dedarss 
that— 

"Whereas,  the  commlsalon  deems  It  vise  at 
this  time,  on  account  of  having  placed  all  lots 
hereafter  sold  in  said  cemetery  on  the  endow- 
ment plan  for  perpetnal  care,  that  all  moneys 
paid  by  owners  of  lots  in  said  cemetery  for  the 
care  thereof  be  paid  to  tbe  clerk  of  tbe  ctHomis- 
aion  in  endowment  so  that  the  same  may  be 
properly  accounted  for  in  accordance  with  esti- 
mates recently  prepared  and  adopted  at  meet- 
ings held  August  14.  Idl7,  and  September 
1917,  October  9,  1917.  and  that  the  superin- 
tendent in  the  future  give  his  undivided  time 
and  attentioD  to  tbe  cemetery  work  as  provided 
in  paragraph  3,  page  4,  of  the  rules  and  regula- 
tions (or  the  government  of  city  cemeteries: 

"Therefore  be  It  resolved  that  hereafter  tbe 
snperintendent  of  Ocean  View  Oemetery  be  and . 
be  Is  hereby  required  as  provided  under  para- 
graph 8,  page  4,  of  the  roles  and  regulations 
for  the  government  of  the  dty  cemeteries  to 
give  bis  undivided  time  and  attention  to  the 
cemetery  work  as  provided  onder  the  roles  and 
regulations  for  the  government  of  the  city  cem- 
eteries and  under  the  direction  of  the  commis- 
sion, and  that  in  tbe  fature  be  shall  not  receive 
or  accept  any  money  whatsoever  from  any  per- 
son or  persons  owning  lots  or  plots  In  said  cem- 
etery, but  shall  refer  all  persons  requesting'  his 
assistance  in  the  decoration  or  improvement 
of  any  lot  or  parcel  of  laud  within  tbe  cemetery 
to  tbe  clerk  of  the  cemetery  commission,  who 
win  thereupon  inform  the  applicant  of  the  rules 
and  regulatioos  now  In  force  In  relation  theretd 
and  reqnest  that  he  pay  the  sum  apportioned  to 
such  lot  for  the  perpetual  maintenance  there- 
of as  set  forth  In  the  sdiednle  of  costs  as  adopt- 
ed by  the  cemeteiy  commission  at  meetings  held 
August  14,  lftl7,  and  September  11,  1917,  Oc- 
tober 9,  1917,  and  which  la  hereby  made  a  part 
of  tiiis  re8<ritttian.*' 

The  reatdutlon  further  provided: 

That  the  ^rges  made  against  lots  prerionsly 
wAd  could  be  paid  at  once  or  in  installments, 
but  if  paid  in  installments  the  whole  sum  "must 
be  paid"  on  or  before  December  81,  191S,  "and 
(ailing  to  make  said  payment  the  comndsslon 
will  refuse  permits  tor  fnture  interments  In 
said  lots,  and  the  clerk  shall  not  issne  a  per- 
mit unless  at  least  one-half  of  said  sum  has 
been  paid  and  In  accordance  with  tbe  provisioni 
of  tbe  deed  onder  which  the' lots  were  solt^; 
and  the  refusal,  neglect,  or  failure  of  owners 
to  care  for  their  lots  properly  shall  annnl  all 
their  rights  therein  and' said  lots  shall  revert 
to  the  d^  of  Astoria  for  Its  sole  nse  and  ben- 
efit" 

The  resolution  also  contained  tha  foDoir- 
iDg  proTlsUna: 
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"The  perpetual  care  and  maintenance  of  all 
lots  endowed  aa  above  described, shall  conaist 
of  keeping  tbem  sown  in  graaa,  which  shall  be 
kept  watered  and  trimmed  and  all  arennes  sur- 
rounding tiiea  properlj  designatsd  and  free 
foam  obstructions.  An  monuments  and  mark- 
era  shall  be  kept  in  proper  positions,  snd  no 
one  shall  be  permitted  to  make  anr  alterations 
or  additions  to  the  now  existing  monoments  or 
markers,  or  sorface  of  soil,  without  first  ob- 
taining permlstion  therefor  from  the  cemetery 
commission. 

"The  owner  or  agent  of  owner  of  any  lot 
who  mar  desire  spadal  and  extra  care  b«  given 
his  lot  shall  make  application  therefor  in  writ- 
ing to  ths  derk  of  the  cemetery  commission  and 
the  said  derk  shall  submit  the  same  to  the  cem- 
etery conmiission  who  may  make  suitable  ar- 
rangements therefor." 

rCb9  plalnttfTs  fattier  died ;  and  on  Marcb 
3,  1919,  the  plaintiff  appUed  for  a  permit  to 
bury  hl8  remains  In  her  lot  Wltb  ber  ap- 
plication sbe  tendered  a  fee  of  |5  reqdlred 
by  the  rules  and  regnlations  for  opening  and 
do^ng  the  grave.  She  bad  not  paid  any 
part  of  the  diarge  of  $77.45  made  against 
ber  lot,  and  on  that  account  the  oommlssion 
refused  to  issue  to  ber  a  pennlt.  She  then 
brought  this  suit  to  enjoin  the  defendants 
from  aifordng  the  resolution  of  Jnne  25, 
1918,  and  to  restrain  them  from  interfering 
with  the  Interment  of  ber  tothw's  remains 
In  ber  lot  A  preliminary  Injifnctlon  was 
granted  upon  her  application,  and  under  its 
protection  the  body  of  the  plaintiff's  fither 
was  interred. 

The  answer  questions  the  regularity  of  the 
conyeyance  received  by  the  plaintiff,  because 
of  the  fact  that  it  was  signed  by  the  mayor 
and  by  the  auditor  of  the  city  Instead  of  by 
officers  of  the  commission.  However,  at  the 
bearing  In  this  court  we  understood  counsel 
for  the  defendants  to  say  that  the  defend- 
ants waived  any  questl<m  about  the  regular^ 
Ity  of  the  instrument  In  this  respect;  and 
hence  we  shall  not  give  this  feature  of  the 
paper  any  further  notice,  but  shall  assume 
that  the  instrument  is  as  effective  as  it 
would  have  been  If  idgned  by  the  officers  of 
the  commission. 

A  proper  understanding  of  the  questions 
presented  for  decision  cannot  be  acquired 
unless  we  first  inform  ourselves  of  such' 
'  diarter  provisions  as  are  material,  to  the 
controversy.  We  must  also  acquaint  our- 
selves with  the  form  of  contract  which,  un- 
der a  resolution  passed  on  August  14,  1918, 
the  commission  adopted  as  the  contract  to 
be  signed  by  the  commission  and  persons 
who  had  purchased  lots  prior  to  the  ad<^ 
tlon  of  the  endowment  plan. 

The  territorial  charter  and  the  first  state 
charter.  In  brief  terms,  empowered  the  dty 
to  purdiaae,  receive,  and  hold  property  be- 
yond the  corporate  Ifanits  for  burial  purpos- 
es. Special  Laws  1855-60,  p.  4;  Laws  1876, 
p.  IIT.   SnbBeqauitly  the  charter  prorl^on 


relating  to  coneteriea  mm  dunged  so  as  to 
read  aa  follows: 

*rrhe  eonndl  has  power  and  antbortty  irtUdB 
the  dty  of  Astoria:  •  •  • 

"{^  To  provide  cemeteries  and  to  regulate 
the  burial  of  the  dead,  and  shall  have  power  to 
establish  cemeteries  or  borial  groonda  within 
or  without  the  dty  limits,  and  have  aothority 
and  Jurisdiction  over  the  same,  necessary  to  the 
aafety,  preservation,  regulation  and  ornament 
of  the  same." 

Laws  1691,  i  S8,  subd.  S2.  p.  281. 

See,  also,  Laws  1899,  p.  761. 

So  far  as  we  are  adTtoed,  no  diange  was 
made  in  this  provision  of  the  charter  until 
December  14,  1910,  when  the  legal  TOters 
of  Astoria  amended  section  88  of  tl>e  cbar- 
ter,  so  far  as  It  appertained  to  cemeteriei^ 
and  as  so  amended  the  charter  reads  as  fol- 
lows: 

"The  conncil  has  power  and  authority  within 
the  city  of  Astoria:   •   •  • 

"61.  To  provide  cemeteries  and  to  regulate 
the  burial  of  the  dead,  and  shall  have  power  to 
establish  cemeteries  or  burial  grounds  within 
or  without  the  dty  limits  and  have  anthoritr 
and  jurisdiction  over  the  same  necesssrr  to 
safety,  preservation,  regulation  and  ornamenta- 
tion of  the  same.  The  power  and  authority 
over  said  cemeteries  or  burial  grounds  shall  be 
exerdsed  by  a  commission  to  be  known  and 
designated  as  the  cemetery  commission,  oon- 
sisting  of  five  members  who  studl  be  appointed 
by  the  mayor.  •  •  • 

"Said  cemetery  commission  shall  have  pow- 
er and  is  hereby  authorized  and  empowered  to 
levy  a  tax  of  not  exceeding  one-halt  of  a 
min  on.  each  dollar  of  taxable  property  in  the 
city  of  Astoria,  at  the  time  and  in  the  manner 
as  other  taxes  of  the  said  dty  are  levied.  The 
funds  derived  from  the  levy  and  collection  of 
the  said  tax  shall  be  placed  in  the  hands  and 
control  of  the  said  cemetery  commission,  and 
shall  be  used  exdusively  for  cemetery  pur- 
poses and  in  maintaining,  repairing,  beautifying, 
equipping  and  ornamenting  such  cemeteries  or 
burial  grounds  and  for  the  building  and  main- 
tenance of  the  proper  pumping  plants  or  other 
devices  for  tht  purpose  of  irrigating  said  cem- 
eteries or  burial  grounds,  and  other  needful  or 
convenient  appliances  or  devices  (or  use  in  said 
cemeteries  and  for  the  care  and  preservation 
thereof.   •   •  • 

"The  treasurer  shall  be  the  custodian  of  all 
funds  and  shall  pay  the  same  out  only  upon 
warrants  properly  signed  by  the  president  or 
acting  chairman  and  attested  by  tbe  derk. 

"Said  cemetery  commission  shall  have  au- 
thority through  its  president  or  acting  diairman 
and  clerk  to  sell  all  lots,  blocks  snd  plata  in 
aaid  cemeteries  for  burial  purposes,  and  exe- 
cute and  deliver  good  and  suffldent  deeds  of 
conveyance  of  the  customary  title  thereof  in 
the  name  of  the  dty  of  Astoria;  bnt  before  the 
president  or  acting  chairman,  and  derfc  shall 
be  privileged  to  sell  or  otherwise  di^se  of  any 
of  such  lots,  blocks  or  plats,  the  commission 
shall  carefully  appraise  and  adopt  and  make 
known  the  value  placed  thereon;  and  it  diall 
be  the  duty  of  the  commission  to  make  such 
appridaements  as  often  aa  may  be  neccaaaiy 
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from  time  to  time.  It  shall  also  make  and  pub- 
lish rules  and  re^Iationa  goveroing  bariala, 
atmctures  permitted  in  said  cemeteries,  aod  on 
all  proper  matters,  and  shall  also  make  and 
adt^t  iKT-iawa  for  lU  own  foveniane*  and  pro- 
cedure. 

"Said  commiBsion  shall  make  an  annual  re- 
port to  the  common  conndl  bf  all  tands  levied 
b7  it  In  taxation,  and  of  all  funds  secured 
taxes  from  the  sale  of  lots  and  blocks  or  oth- 
erwise, the  number  of  lots  and  blocks  sold  and 
of  all  expenditures  and  disbursements  in  detail, 

**The  city  auditor  and  police  Judge,  the  city 
treasurer,  the  dty  attoraej  and  the  dty  engi- 
neer ehall  be  the  derk,  the  treasurer,  the  at- 
tomert  snd  the  enj^eer  respectivelr  for  the 
eonuniision,  and  they  shall  render  such  servic- 
es as  they  may  be  called  apon  for,  from  time 
to  time,  without  additional  compensation  other 
than  their  regular  salaries  as  such  dty  auditor 
and  police  Judge,  titj  treuarer,  dty  attorney 
and  dty  engineer." 

The  form  of  contract  adopted  by  the  com- 
mission was  such  as. to  obligate  It,  in  con- 
sideration of  the  payment  of  the  charge 
made  against  a  given  lot,  "perpetually  to 
care  for  and  keep  the  same  [the  lot]  under 
the  park  and  lawn  plan,  now  In  general  use 
by  the  cemetery  assodations." 

The  Instrument  by  which  the  dty  convey- 
ed lot  No.  S7  in  block  No.  47  to  the  plaintiflT 
tm  burial  ptRposes  declares  that  the  dty 
does— 

"hereby  grant,  bargain,  sell  and  convey  to  said 
grairtee  the  perpetual  nse  And  occupancy,  for 
the  purpose  hereinafter  mentioned,  of  the  fol- 
lowing described  psrcel  of  land.  •  •  • 

have  and  to  hold  the  saicl  use  and  oeen- 
pancy  of  said  premises  and  the  privilege  there- 
of unto  the  said  grantee,  and  to  his  heirs,  ad- 
ministrators, exeeutors,  and  assigns  forever, 
for  the  sole  purpose  of  a  place  of  burial  for  the 
dead,  which  use  and  occupancy  by  >  the  said 
grantee  shall  be  at  all  times  in  strict  conformi- 
ty to  tiie  laws  of  the  state  of  Oregon,  and  the 
ordinaneea,  rules,  and  regulations  of  the  said 
grantor,  now  or  hereafter  existing,  with  refer- 
eoce  to  said  cemetery.  It  hdng  expressly  under- 
stood, and  this  conveyance  is  executed  and  de- 
livered with  the  express  reservation  by  the 
grantor,  that  if  said  premises  shall  at  any  time 
be  Qsed,  or  attempted  to  be  used,  by  any  per- 
son or  persons  whomsoever,  for  any  other  pur- 
pose than  as  herein  set  forth,  the  nae,  occu- 
pancy, rights,  and  privileges  granted  herein 
shall  immediately  terminate." 

Edward  B.  Gray,  <tf  Astoria  (OloC  An- 
dnson,  City  Atty.,  ot  Astoria,  on  the  brief), 
for  aM)dlant8. 

A.  W.  Norblad,  <tf  Astoria  (Norblad  ft 
Eesse^  of  Astoria,  on  the  brIeO,  for  respond- 
ent 

HABBI8.  J.  (after  etatlDS  ^  fkcts  as 
above).  [1]  The  defmdantai  have  takoi  the 
posithm  that  all  the  power  over  ceodeterles 
whidi  prior  to  the  duurter  ammdment  of  De> 
cember  14.  ISlOk  was  rested  In  the  ctHumon 
oooncU  was  by  that  amendment  taken  from 
the  coancU  and  craferred  npon  the  ometerr 


commlsaloa,  and  that  therefore,  If  the'oem^ 
tery  cYHiimission  adopted  a  regulation  con- 
cerning a  particular  subject,  "the  common 
council  cannot  enact  a  valid  ordinance  to  the 
contrary."  In  other  words,  the  defendants  say 
that,  if  the  powers  conferred  upon  the  dty 
are  broad  enough  to  support  the  adoption  and 
enforcement  of  tbe  endowment  plan,  then  It 
must  follow  as  a  necessary  concloslon  that 
the  acts  of  tbe  cemetery  commission  are  law- 
ful and  enforceable,  on  the  theory  that  all 
power  over  cemeteries  was  conferred  upoo 
and  Is  eocerdsable  by  the  cemetery  commis- 
sion. 

In  our  view  the  council  Is  not  divested  ot 
all  authority  over  cemeteries  owned  by  tbe 
dty.  The  first  sraitence  of  sobdlvlsloii  U.  of 
section  38  of  the  present  charter  is  exactly 
the  same  as  subdivision  52  of  section  38  of 
the  charter  of  1891,  except  that  the  word 
"the"  previously  appearing  before  the  word 
''safety"  Is  now  omitted,  and  the  word  "orna- 
ment" previously  used  has  been  changed  to 
the  word  **<Hnamentatlon.'*  Under  the  cliar- 
ters  of  1801  and  1899  all  authority  over 
cemeteries  was  conferred  upon  the  common 
coundL  The  same  words  wbidi,  in  the  diar- 
ters  of  1891  and  1899  were  used  to  vest  tbe 
common  council  with  authority  over  ceme- 
teries were  used  In  the  charter  when  it  was 
amended  oo  December  14,  1910;  and  the 
new  matter  constituting  the  amendment.  Is 
merely  an  addlticm  to  the  charter  as'  It 
was  before  the  amendment  It  is  Impost ble 
to  say  that  the  whole  of  mnnldpal  apr 
thority  over  the  cemeteiv  Is  vested  In 
the  cemetery  commission,  without  ignoring 
andi  eliminating  from  the  diarter  not  only 
the  words  "the  council  has  power  and  au- 
thority within  the  dty  of  Astoria,"  but  also 
the  entire  first  sentence  of  subdivision  61 
of  section  38.  Obviously  the  first  sentence 
of  subdivision  61  relates  back  to  and  must 
be  connected  with  the  words  "the  council  baa 
power  and  authority  within  the  dty  of  Asto- 
ria"; and  when  so  connected  the  charter 
plainly  says  that  the  coundl  baa  "authority 
and  Jurisdiction  over"  c^eteries,  established 
by  the  dty,  "necessary  to  safe^,  preserva- 
tion, regulation  and  omamentatloD  of  the 
same."  It  is  true  that  the  amendment  begins 
with  the  words,  "The  power  and  authority- 
over  dty  c^eteries  or  burial  grounds  shall 
be  exercised  by  a  commission;"  but  it  is 
also  true  that  the  charier  proceeds  to  detail 
and  to  particularise  "the  power  and  authority 
of  the  cemetery  commission."  The  commis- 
sion 1b  empowered  to  levy  a  tax  of  not  to 
exceed  one-half  of  a  mill,  to  convey  lots,  to 
make  rules  and  regulations,  and  to  do  othw 
spedfled  things.  The  chartw  must,  if  pos- 
sible, be  80  construed  as  to  i^re  effect  to  an 
the  language  found  in  it  If  we  ad<^  ttie 
construction  suggested  by  the  defendants, 
we  can  do  so  only  by  deleting  a  part  ot  the 
charts.  But  we  are  not  permitted  to  ax- 
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pnnge  an  entire  sentence  of  snbdlTlslon  61 
of  section  38  of  the  charter;  nor  is  it  nee> 
efisary  to  do  so.  The  cemeterr  commission 
can  exercise  authority  over  the  cemetery 
to  the  extent  that  the  charter  has  partic- 
ularlsed  snch  authority.  The  commtsai<Mi 
is  empowered  to  lery  a  tax;  and  the  com- 
mon council  cannot  .deprive  the  commission 
of  the  power  to  levy  snch  tax.  The  commis- 
sion can  adopt  rules  and  regnlatlons  for  the 
purposes  sped  fled  In  the  charter;  hat  the 
comm'sslon  cannot,  In  the  absence  of  authori- 
ty conferred  by  the  council  or  by  the  voters 
In  the  eserclse  of  the  initiative,  exceed  the 
authority  which  ia  particularized  and  apeci- 
fled  by  the  charter.  To  the  extent  that  the 
charter  has  particularized  the  powers  of  the 
comndssion,  it  can  act  independently  of  the 
common  council;  but  the  residoum  of  au- 
thority is  Tested  in  the  common  council.  We 
need  not  at  this  time  discuss  any  of  the 
questions  which  might  arise  out  of  a  conflict, 
whether  seeming  or  actual,  l>etween  an  ordi- 
nance enacted  by  the  council  and  a  rule  or 
regulation  adopted  by  the  cemetery  commis- 
oion.  At  present  we  content  ourselves  by 
nyliig  that  the  charter  has  not  shorn  the 
council  of  all  jorladlctlon  and  then  conferred 
the  whole  of  It  upon  the  cemetery  commls- 
(riOD.  We  shall  assume,  and  we  may  add 
that  we  think,  that  the  cemetery  commission 
Is  acting  within  its  preecrlbed  anthwlty  when 
It  aeSia  lots  under  the  endowment  plan.  Bat 
quite  a  diflwoit  question  is  presented  when 
we  come  to  consider  the  authority  of  the 
commission  to  at>ply  the  enAavmeat  plan  to 
lots  which  were  sold  before  the  oidowment 
plan  was  adopted. 

The  concrete  question  for  decision  to:  C&n 
the  commission  by  compulsion  bring  within 
the  embrace  of  the  endowment  plan  all  lots 
which  were  sold  prior  to  the  adoption  of 
the  plan?  In  the  discussion  of  this  question 
we  shall  assume,  without  deciding,  that  If 
the  municipality  possesses  power  at  all,  it 
may  be  exercised  by  the  commission,  and  we 
sliaU  also  assume,  without  deciding,  that  ev- 
ery resolutl(m  adopted  by  the  ccmimlssion 
c<mcernlng  the  endowment  plan  Is  a  rule  or 
regulation.  At  the  very  outset  we  naturally 
ask:  What  did  the  conveyance  pass  to  the 
plaintiff?  What  rights  did  she  acquire? 
What  rights  remained  in  the  city  after  the 
omveyance? 

[2]  The  conveyance  received  by  the  plain- 
tiff did  not  vest  her  with  the  fee-simple  es- 
tate In  the  lot,  for  by  the  terms  of  the  instru- 
ment the  lot  was  transferred  to  her  as  "a 
place  of  burial  for  the  dead."  The  right  or 
.title  acquired  under  a  conveyance  of  a  plot 
of  ground  for  burial  purposes  Is  ofttlmes  lik- 
ened to  an  easement,  sometimes  to  the  grant 
.of  a  pew  In  a  church,  and  occasionally  to 
both  an  easement  and  a  license,  but  probably 
'most  frequently  to  a  11^°^  privilege.  Al- 
though,     rl^  ccfuite^  hj,  the  couTeiyance 


of  a  lot  for  bnrial  pnrpome  Is  not  one  wUdi, 
cn  the  one  hand,  possesses  all  the  inherent 
and  essential  qualities  of  an  easement,  and, 
on  the  other  hand.  Is  subject  to  the  Uraita- 
Hons  and  qnaliflcatlons  which  control  and 
govern  a  pure  easement,  It  does  possess  many 
of  the  characteristics  of  an  easemmt;  and 
it  likewise  possesses  some  of  the  qnalitiee  of 
a  license,  although  It  Is  unaccompanied  by 
s<»ne  of  the  characteristics  of  a  license  and 
Is  unaffected  by  some  of  the  qnaliflcatlons  and 
limitations  which  govern  and  control  a  pure 
license.  And  furthermore,  when  it  is  said 
that  the  right  acquired  by  the  purchaser  of 
a  burial  lot  bears  an  analogy  to  a  pew  ten- 
ancy, it  must  be  remembered  that  the  word 
"analogy"  Is  used  in  Its  strict  sense  of  de- 
noting only  a  partial  similarity,  for  the  like- 
ness between  the  two  rights  is  not  perfect 
Occasionally  the  suggestion  Is  made  that  a 
conveyance  for  burial  purposes  creates  an  es- 
tate in  the  nature  of  a  qualified  or  base  fee. 
The  right  with  which  we  are  now  dealing  is 
in  reality  sul  generis,  for  the  reason  that  the 
places  where  the  dead  sleep  are  ty  all  human- 
kind treated  as  holy  ground  and  by  ns  are 
withdrawn  from  many  of  the  rules  which  gov- 
ern ordinary  proper^;  and  consequently  it 
is  difficult  to  define  or  to  describe  such  right 
when  we  use  words  which  are  usually  em- 
ployed in  designating  other  rights  possessing 
qualities  in  part  similar  and  in  part  dissimi- 
lar to  those  Inhering  In  the  right  of  burial. 
One  of  the  descriptions  or  definitions  of  the 
right  of  burial  Is  as  follows:  The  rii^t  of 
burial  is  a  privilege  or  license,  to  be  enjoyed 
so  long  as  the  place  continues  to  be  used  as 
a  bnrial  ground,  subject  to  mnnidpal  regoUi- 
,  tlon  and  control,  and  legally  revocable  when- 
ever the  public  interest  requires.  Page  t. 
Symmds,  63  N.  H.  17.  66  Am.  Bep.  481 ;  Ker- 
lin  T.  Bamage,  200  Ala.  428.  76  South.  S60, 
L.  B.  A.  1918A,  142;  Oreen  t.  Danaby,  22S 
Mass.  1,  111  N.  El.  675;  Anderson  T.  AtbeaaOt 
132  Iowa,  744,  110  N.  W.  835,  9  I/.  B.  A. 
(N.  S.)  217;  KIttcaid's  Appeal,  66  Pti.  411, 
6  Am.  nep.  377;  Clark  v.  Keating,  183 
App.  Dlv.  212,  170  N.  Y,  Supp.  187;  Grin- 
nan  r.  Fredericksburg  Lodge,  118  Va.  688, 
88  S.  B.  79,  Ann.  Cas.  1918D.  729.  See,  also, 
Boundtree  t.  Hntdtlnson,  57  Wash.  414,  107 
Pac.  345,  27  U  R.  A.  (N.  8.)  876.  In  Brown 
V.  Hill,  284  111.  286.  119  N.  R  977,  It  Is  lik- 
ened to  on  easement  and  Is  desl^iated  aa  a 
privilege  or  license^  In  some  precedents  it  is 
referred  to  as  an  easement  or  a  license.  Nle- 
olson  V.  Daffin,  142  Ga.  720,  83  S.  E.  658,  I*  B^ 
A.  1915E,  ICS;  Stewart  v.  Garrett,  119  Ga. 
386,  46  S.  E.  427,  64  L.  B.  A.  90,  100  Am. 
St  B^.  179 ;  Bessemer  Land  &  Improvement 
Co.  V.  Jenkins,  111  Ala.  135,  18  South.  966. 
56  Am.  St.  Rep.  26.  In  the  following  adjudi- 
cations the  right  of  burial  Is  either  diaracter- 
Ized  as,  an  easement  or  is  said  to  be  In  the 
nature  of  an  easement.  .Waldron's  Petition, 
26  B.  L  81,  68  iJti:,  463,  07  U  B.  A.  118. 100 
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Am.  St.  "Rep.  688;  Angiuta  t.  Bredoiburg, 
146  Oa.  489. 91  S.  IL  486;  Trefiry  t.  Toonger. 
306  MfeM.  6k  U4  N.  a  1088;  Roanoke  Ceme- 
tery Co.  t.  Goodwin,  101  Ta.  60S,  44  S.  B, 
769.  ^e  fidlowliu;  are  some  of  the  caaee 
■wlAdi  €ltb&t  affirm  or  dfiny  tbat  the  right  of 
burial  Is  analogouB  to  a  pew  tenancy,  or  af- 
flrm  or  deny  that  it  is  a  qnaUfled  or  base  fee, 
SUTerwood  t.  latrobe.  68  Md.  62(^  62^  18 
AtL  161;  Chew  t.  First  Presbyterian  CSinrdi 
(D.  C)  23T  Fed.  219«  287;  PUcalrn  t.  Bome- 
wood  OemeteE;,  229  Pa.  18,  20,  77  Aa  110&; 
Cittlg  T.  First  Presbyterian  Ghnndi,  88  Pa. 
42,  54.  82  Am.  Bep.  417.  See,  also^  iiot»  in 
67  L.  B.  A.  IUl 

[S]  AWbongb  Qe  oonreyance  ct  a  plot  of 
ground  for  burial  pniposes  does  not  transfer 
an  absolute  right  of  pxiverty,  it  does  pass  a 
pririlQge  or  Ucoua  to  make  Intomenta  In 
the  plot  pnrduued*  ezdnslTely  of  other%  so 
kng  aa  the  place  remains  a  cemetery.  11 OL 

J. 

[4]  nw  privilege  n  license  created  by  the 
conreyance.  In  the  absence  of  npress  reetrlc- 
tieaaa  made  at  the  tlmc^  indndes  more  than 
the  mere  naked  right  of  deposltli^  a  dead 
body  in  the  ground;  fto  with  the  right  of  In* 
tennent  are  Included  the  right  to  do  so  ac- 
offding  to  the  usual  custom  la  the  nelChbor- 
hood,  the  right  to  make  mounds,  and  the 
ri^t  to  erect  stones  and  monuments  at  the 
grares.  Brown  t.  mil,  284  lU.  286, 119  N.  B. 
Vn;  6  B.  a  L.  247;  U  G.  J.  62.  ^A  ceme- 
tery Is  not  only  a  place  whore  the  liTtng  may 
buy  their  dead,  but  it  la  also  a  place  where 
they  may  express  their  affection  and  respect 
for  those  dead  by  marking  and  decorating 
the  place  of  interment  Ex  parte  Adlof,  86 
Tex.  Cr.  B.  13.  216  a  W.  222. 

[S]  Tbe  purchaser  of  a  lot  and  tbpse  who 
succeed  to  his  rights  are  entitled  to'  continue 
to  exerdse  the  i^ht  to  care  for  the  lot.  and 
In  order  to  exercise  that  rii^t  are  oitltled  to 
reasonable  access  to  the  lot. 

[I]  The  pnrdkaser  of  the  lot  can  Improre  it 
1^  placing  matodal  upon  It  or  renoring  ma- 
terial from  it,  If  reasonably  necessary ;  and, 
althoagh  the  precedents  are  not  oitirely  in 
harmony,  the  better  rule  In  our  view  Is  that 
the  purchaser  of  a  lot  may  excise  the  right 
to  Improve  it  rither  In  person  ot  by  an  agent. 

[7]  The  rltfit  vested  in  a  purchaser  la  one 
whldi  like  ev<^  other  right  is  entitled  to  the 
protection  ct  the  law;  and  the  purchaser  or 
those  sncceeding  to  his  interest  may  recover 
damages  for  any  desecration  or  unlawful  dis- 
turbance ot  a  grave  and  may  likewise  when 
necessary  bvoke  the  restraining  hand  of 
equity,  whether  the  wrongful  act  is  done  or 
threatened  to  be  done  either  a  stranger 
or  the  proprietor  of  tlie  cemetery.  Beesemer 
land  &  Imiurovement  Go.  v.  Jenkins,  111  Ala. 
135, 18  South.  565.  S6  Am.  St  Rep.  26;  Meag- 
her V.  X>rlw»ll,  99  Haas.  281,  96  Am;  Dec. 
759;  Ktacaid's  Appeal.  66  Pa.  411,  5  Am. 
877;  Anderson  t.  AchesoB,  182  Iowa, 


744,  UO  N.  W.  836^  9  L.  B.  A.  <N.  S.)  217, 
TreCry  v.  Tounger,  226  Mass.  5^  114  M.  B. 
1033;  Graves  v.  City  of  Bloomington,  67  lU. 
App.  483;  Pierce  v.  Smin  Point  Gemetery, 
10  R,  I.  227, 14  Am.  Bep.  667. 

[t]  The  il^  vt  borlal  is  usually  doemed- 
to  be  subject  to  reasonable  rules  and  regula- 
tions promulgated  by  the  proprietor  of  the 
cemetery.  0  B.  O.  L.  246;  Mcolson  v.  Daf^ 
fin,  142  Ga.  728,  83  B.  BL  658,  L.  B.  A.  1915% 
168;  Boanoke  Cemetery  Co.  t.  Goodwin,  1(KL 
Va.  606,  44  8.  BL  769;  BosehlU  Cemetery  Co. 
T.  Hopklnson,  U4 UL 209, 29 M.  a66&:  Johns- 
town Gemetery  Assodtatlon  r.  PaA«,  28 
Ml«x  Bep.  280^  69  N.  T.  Suppw  821.  affimMd 
In  46  App.  Dir.  SEV  60  N.  T.  Supp.  1015.  Isk- 
deed,  in  the  Instant  case  the  plalntiir  agreed 
and  c(msented  that  tito  privilege  of  burial 
together  with  all  accompanying  rights  shoiUd 
be  subject  to  the  rules  and  regulations  "now 
or  hereafter  existing  with  reference"  to  the 
cemetery.  State  v.  ScovlUe,  78  Oonn.  90,  SL 
AtL  63;  Green  T.  Danahy,  228  Mass.  1,  111 
N.  Bi  676;  Hancock  v.  HcAvoy.  161  Pa.  460^ 
26  AtL  47,  18  U  B.  A.  Tai.  81  Am.  at  Bep. 
774. 

[I]  In  other  words,  the  plaintiff  agreed 
when  she  acc^ted  the  conveyance  that  the 
right  of  burial  acquired  by  her  ahonld  be 
subject  to  reasonable  rules  and  r^rulatlons, 
and  that  all  accompanying  rights,  such  as 
the  right  to  make  monuments,  the  right  to 
improve  the  lot.  and  the  right  to  maintain  it, 
should  likewise  be  subject  to  reasonable  rales 
and  regulations.  The  authorities  agree  that 
all  rules  and  regulations  adopted  by  the 
proprietor  of  the  cemetery  uust  be  equaL 
uniform,  and  reasonable.  Rosehltl  Cemetery 
Co.  v.  Hopklnson,  114  111.  209,  29  N.  B.  686. 
The  authorities  do  not  always  agree,  how- 
ever, that  a  given  rule  is  reasonable.  For 
example,  the  majority  of  the  courts  dealing 
with  the  question  have  ruled  that  a  ceme- 
tery proprietor  •  cannot  by  a  rule,  adopted 
after  the  sale  of  a  lot  for  burial  purposes, 
say  to  the  purchaser  that  all  improvements 
must  be  made  by  or  under  the  supervision  of 
the  superintoidait  of  the  conetery,  and  that 
the  purchaser  cannot  make  the  improve- 
ments in  person  or  by  his  own  agent  Sil- 
ver wood  V.  Latrobe,  68  Md.  620,  13  Atl.  161; 
Ex  parte  Adolf,  86  Tex.  Cr.  R.  13,  219  S.  W. 
222;  JohDStown  Cemetery  Association  v. 
Parker.  28  Misc.  Rep.  280,  00  N.  X.  Bupp.  821« 
affirmed  in  46  App.  DIv.  06,  60  N.  X.  Saw* 
lOlfi  See,  also.  Bitches  t  Canton,  46  BL 
App.  186;  Benson  v.  Laurel  Hill  Gemetery 
Co.,  68  Pa.  Super.  Ot  242;  Miodson  t.  Daf- 
fln,  142  Ga.  729^  88  &  B.  658^  U  B.  A.  1915B. 
168.  A  different  view  is  expresaed  fai  Cedar 
Hill  Gemetery  Go.  t.  Less,  22  Fa.  Super.  Ot 
405.  See.  also.  Augtista  v.  BvedenberK  146 
Oa.  468.  91  S.  B.  480. 

[II]  When  the  plaintiff  pttrdiaaed  b«r  lot 
the  dty  zecogniaed  her  right  to  core  for  awl 
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.  maintain  tbe  lot.  for  at  that  rery  time  among 
the  rules  and  regulations  for  tbe  goTemment 
of  the  cemetery  were  11  rales  "conceming  the 
improTement  and  the  keeping  of  the 
gronnds";  and  these  11  rules  assumed  that 
purchasers  were  entitled  to  do  the  work  of 
improving  and  caring  for  their  lots.  The 
plaintiff,  aa  the  owner  of  the  right  of  hnrlal, 
is  entitled  to  care  for  the  lot  where  her  dead 
are  burled,  and  she  may  do  so  either  in  per- 
son or  by  her  own  agent  Nor  can  the  dty 
deprive  her  of  this  right  without  lier  con- 
sent By  the  resolution  of  Jnne  25, 1918,  and 
the  form  of  contract  adopted  by  the  ceme- 
tery commission,  the  dty,  as  the  cemetery 
pn^rtetor,  has  in  effect  said  to  the  plaintiff 
and  to  all  others  who  purchased  prior  to  the 
adoption  of  the  endowment  plan: 

"Ton  mast  agree  that  yoor  lot  shsO  be  kept 
op  nnder  the  park  end  lawn  plan;  you  must 
agree  that  the  work  shall  be  done  by  the  <dtj, 
and  not  by  yourself,  nor  by  any  other  agent 
selected  by  you;  you  must  agree  that  this  work 
ia  to  be  done  throagb  all  time;  and  yon  must 
agree  perpetually  to  pay.  for  thla  work  is  never 
to  be  completed,  but  Is  to  go  on  forever;  and 
If  yon  do  not  so  agree  and  if  yon  do  not  for- 
niflh  the  fund  which  the  dty  thinks  is  necessary 
to  earn  through  all  time  enough  money  to  pay 
the  expense  of  caring  for  your  lot,  the  conunis- 
•ioh  will  refuse  to  grant  yon  a  permit  for  fntnre 
Interments  In  yoor  lot" 

nuse  Umitatl<HU(  attempted  to  be  placed 
open  the  Tigbta  of  the  lAalntlfl  amount 
ftlmoBt  to  a  deprivatloD  of  such  rigfats,  and 
consequently  are  unreasonable  and  nnenfbrce- 
able.  6  R.  0.  L.  246w  See,  also.  Monett  Lodge 
T.  Hartman,  186  Ha  App.  148^  170  S.  W.  070. 

[1 1  ]  Hie  drcumstancM  are  not  such  as  to 
make  the  attempted  aetUm  of  the  cemetery 
commission  a  lawful  werdse  of  the  police 
power,  broad  thou^  the  scope  of  the  police 
power  la:  Nor  can  the  city  say  that  the 
right  to  compel  the  application  of  the  en- 
dowment, plan  was  reserved  to  the  dty  at 
the  time  of  the  omveyance  of  the  lot  to  the 
plaintiff.  The  city  ia  without  power  to  bring 
the  plalntiirs  lot  within  the  embrace  of  the 
endowment  plan,  unless  the  plaintiff  con- 
sents. 

[1 2-t  *]  Undoubtedly  the  purchaser  of  a  lot 
for  burial  purposes  must  ezerdse  his  rights 
BO  as  not  to  injure  others  or  interfere  with 
the ,  rights  of  others.  Indeed,  every  right, 
whether  It  be  In  the  perfect  form  of  an  ab- 
solute ownership  of  the  soil,  or  in  the  uncer- 
tain form  of  an  evanescoit  license,  must  be 
exerdsed  subject  to  the  restriction  that  It 
shall  be  so  exercised  as  not  to  injure  others. 
The  language  of  the  conveyance  received  by 
the  plaintiff  contemplates  that  the  dty  as 
the  proprietor  of  the  cemetery  shall  have 
geoMal  control  ot  the  conetery  grounds 
(Hancodc  t.  UcAToy,  ISl  Fa.  MO;  25  AtL  4,1, 


18  L.  A.  781,  81  Am.  St  Bep.  774 ;  Roan- 
oke Cemetery  Co.  v.  Goodwin,  l<tt  Va.  608^ 
44  8.  E.  769) ;  and  hence.  If  a  purchaser  ei- 
ther by  falling  to  act  or  by  acting  wrongfully 
Injures  the  rights  of,  others,  the  dty  can  by 
resorting  to  Its  right  of  general  control  avail 
Itself  of  a  remedy.  The  available  remedy, 
it  is  true,  may  not  always  be  as  effective  aa 
might  be  wished.  Offensive  Inscriptions  on 
monuments  can  bo  prevented.  HcOann  T. 
McGann,  28  B.  L  130,  66  Atl.  62.  A  pur- 
chaser cannot  erect  improper  monnmenta. 
Pitcaim  r.  Homewood  Craietery,  229  Pa. 
18,  77  AU.  llOSw  See,  also,  HcGough  v.  Lan- 
caster Burial  Board,  Ll  R.  21  Q.  B.  Dlv.  323, 
67  L.  J.  Q.  B.  N.  8.  668,  86  Week.  Bep.  82^ 
62  J.  P.  740. 

[11,17]  If  a  burial  lot  becomes  so  over- 
grown with  weeds  or  otbttwlse  onsig^tly  aa 
seriously  to  disfigure  the  burial  ground,  the 
cemetery  proprietor  can  cause  that  condltloii 
to  be  changed ;  and  If  any  at  the  mmiuments 
or  markers  become  In  sudi  a  ruinous-  condi- 
tion as  to  disflgure  the  rest  of  the  cemetwy 
the  dty  has  the  power  to  cause  them  to  be 
r^ired,  and,  if  not  r^alred,  to  be  removed. 
Brown  V.  Hill,  284  111.  286,  U9  N.  E.  877. 

[It]  The  complaint  made  agaSnat  theamdl- 
tion  of  the  plaintiff's  lot  la,  not  that  It  ia 
overgrown  wltti  weeds  and  tnvdi,  but  tliat 
it  Is  likely  to  become  Overgrown  at  lome  time 
in  the  future  unless  it  is  cared  for  wider  Om 
«idowment  plan.  The  record  ctmtalna  ^oti^ 
graphs  of  the  plalntUTa  lot,  and  from  these 
photographs  it  aK>eara  that  If  any  crltldam 
is  pn^rerly  to  be  passed  upon  the  ecndltiott 
of  the  lot  it  is  that  the  ground  la  too  bare  of 
growth  raQm  than  otherwise^  It  is  true 
that  the  plaintiff  has  not  planted  and  main- 
tained flowers  on  the  lot  as  many  others 
would  have  done;  but  It  Is  also  true  that  tiras 
far  the  plaintiff  has  ndther  done  nor  failed 
to  do  anything  causing  injury  to  the  rights 
of  others. 

The  carefully  prepared  briefs  submitted 
by  counsel  for  the  respective  litigants  have 
covered  the  whole  field  of  the  controvmy 
and  have  thrown  all  possible  light  upon  every 
disputed  point ;  and,  after  viewing  the  differ- 
ent phases  of  the  controversy,  with  the  aid 
of  the  light  shed  by  the  briefB,  we  find  our- 
selves unable  to  agree  with  the  contentloQ  of 
the  dty,  although  we  can  wdl  understand 
that  from  the  viewpoint  of  many  posons 
there  are  not  a  few  strong  practical  reasons 
for  desiring  the  application  of  the  endow- 
ment plan  to  all  lots  in  the  cemetery.  How- 
ever, there  are  legal  reasons  preventing  the 
compulsory  application  of  the  oidowment 
plan  to  the  plaintiff's  lot ;  and  therefSore  tba 
decree  Is  affirmed. 

BUBNETT,  a  J«  and  McBBIDS  and 
BBOWN,  JJ.,  concur. 
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HANSEN  V.  HANSEN. 

( Soprano  Court  of  Orcfon.  Ui7  24, 1921.) 

1.  Appeal   and   arror  «=76I2(I)  —  Supreme 
Oeirt'e  appariate  Jurisdiotloa  based  ealy  oa 
iaiy  aatrwntleated  reoerd. 
The  Snpreme  Conrt'e  appeHate  JartsdlctioB 
arait  be  baaed  on  a  duly  authenticated  record  of 
the  dointa  in  the  drcoit  court,  and  not  on  an 
afldavlt  orifinaUy  filed  in  the  Btv'ttu  Court 
and  purporting  merdj  to  narrate  the  occar> 
rences  in  the  drcoit  eonrt 

S.  Dlvereo  <8=>285  —  Saprtmo  Coirt  wlthoat 
JiHsdIolleD  ta  raqalra  paymat  at  taai|Mrary 
anaiaay  la  abaama  af  raooN  raTarrtai  ta  ar- 
dor. 

On  defendants  appeal  ttma  a  dlTorce  decree 
fer  wife,  the  Supreme  Court  had  no  jaiiedlction 
to  require  husband  to  pay  temporary  alimony 
decreed  by  lower  court,  on  motion  made  in  the 
Sapreme  Court  on  aflSdaTlt  filed  therein  redt- 
Inf  that  court  allowed  wife  sucb  temporary  aU> 
mony,  in  abaence  of  duly  autbentlceted  record 
cootaininK  sucb  order  or  referring  thereto,  since 
in  ench  case  tbe  court  could  not  Aseuaa  or  ctni- 
iMer  or  review  the  order. 

Is  Banc. 

Appeal  from  Ctrcatt  Court,  Mnltiioniata 

County;  F.  H.  Calkins.  Judge. 

Action  by  Alma  Hansen  against  Ingalberg 
Hansen.  Judgment  for  ^lalntift,  and  de- 
fendant api>eal8.  Plaintiff's  motion  to  com- 
pel payment  of  temporary  alimony  denied. 

B.  G.  Sktilascn,  of  Portland,  for  appellant 
P.  J.  Bannou,  ct  Portland,  for  reqiondent 

HARRIS.  J.  The  plaintiff,  bsa  ffled  with 
our  cleric  a  motion  "to  compel  tba  defendant 
to  pay  the  temporary  alimony  heretofore 
awarded  to  tbe  minor  dilldren  in  the  above- 
entitled  cause  In  the  amn  ct  $30  per  month, 
and  whidi  aaroe  Is  now  delinouent  in  the 
■mn  of  flSO.  and  that  he  be  compelled  to  pay 
wM  amount  thereafttf  eadi  month  In  said 
som  of  $30  as  prayed  for  and  shown  1^  the 
affldavlt  hereto  attadKd.** 

Tt»  affldaTlt  attached  to  Oie  motion  avers 
that  *1iboat  one  year  ago"  the  plaintiff  com- 
menced a  suit  for  a  divorce  against  tbe  de- 
fendant; that  "shortly  tha«after"  the  plain- 
tiff made  application  for  maintenance  for  the 
two  minor  dUldren,  and  that  tbe  circuit 
ooort  made  an  allowance  of  $80  per  month ; 
that  "thereafter**  Oie  cause  was  tried,  and 
the  court  awarded  the  custody  ot  the  two 
minor  children  to  tbe  plaintiff,  and  decreed 
that  tbe  defendant  pay  $50  per  month  for  the 
maintenance  of  the  <Aildren;  that  thereafter 
tbe  defendant  appealed  to  tbe  Supreme  Court, 
where  tbe  cause  is  now  pending ;  that  "short- 
ly after  tbe  appeal"  tbe  defendant  "refused 
to  pay  any  alimony  for  tbe  support  of  tbe 
■aid  minor  children,"  and  tbe  plaintiff  caused 
tbe  defendant  to  aiv>ear  in  tbe  circuit  court 
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"and  show  cause  why  he  sboold  not  be  com- 
pelled to  pay  said  alimony" ;  and  that  upon  • 
tbe  showing  made  by  the  defendant  tbe  cir- 
cuit court  "decided  that,  as  the  cause  was 
appealed  to  the  Snpreme  Court,  be  had  lost 
Jurisdiction  not  only  over  the  decree,  but  also 
over  tbe  order  allowing  the  temporary  ali- 
mony, and  therefbre  dismissed  said  proceed- 
ing"; that  the  defendant  "Is  now  delinquent 
In  his  payment  In  the  sum  of  $180  or  for  the 
period  of  six  mimtbs  at  the  rate  <tf  $90  par 
month." 

Tbe  affldavlt  does  not  make  tt  entirely 
clear  whether  the  sum  of  $180  alleged  to  be 
delinquent  Indndee  any  installmrats  accru- 
ing before  the  rendition  of  the  decree  In  the 
circuit  court  However,  we  Infer  from  the 
affldavlt  that  the  defendant  paid  the  month- 
ly installments  regularly  until  the  rmdltion 
of  the  decree  In  tbe  circuit  court,  and  that 
the  defendant  did  not  refuse  to  pay  montlily 
installments  until  "shortly  after  tbe  appeal." 
If  this  Inference  is  correct  the  motion  of 
tbe  plaintiff  presents  a  situaticm  where  the 
wife  Is  asserting  that  the  ordw  made  on  the 
authority  of  section  S12,  Or.  L.,  providing  for 
maintenance  daring  tbe  pendency  of  tbe  suit 
continues  to  be  effective  until  tbe  suit  is  Anal- 
ly disposed  of  on  appeal,  and  that  the  order  , 
continues  to  be  effective  notwithstanding  the 
undertaking  on  appeal  recites  that  tbe  prin- 
cipal and  bis  surety  agree  that  the  defendant  , 
"will  pay  all  damages,  costs  and  disburse*  ' 
meats  which  may  be  awarded  against  him  in 
said  suit  <m  the  appeal,  and  that  if  the  said 
decree  or  any  part  thereof  be  affirmed,  the 
defendant  will  satis^  tbe  same  so  far  as 
affirmed."  See  section  SSI,  snbd.  1,  Or.  I* 
Tbe  claim  involved  in  the  motion  of  the  plain- 
tiff is  one  which  might  present  many  Inter- 
esting questions  if  the  rec<Hrd  pennitted  dla- 
cusstoo  of  the  merits  of  the  claim.  See  19 
a  J.  100. 

[1]  This  tribonal  enrdses  appellate  juris- 
diction,  and,  with  comparatively  few  excep- 
tions. Is  without  ozl^nal  Jurisdiction.  If 
this  court  possesses  any  Jurisdiction  over  the 
matter  Involved  In  the  irtalntlfl^  motion,  it 
is  appellate  In  its  nature.  Bee  Taylor  r. 
Taylor,  70  Or.  610.  184  Pac.  1183,  140  Pac. 
090.  Our  Jnrisdiction.  If  any  we  have,  being 
appellate  mtist  be  based  uptm  a  duly  autben- 
tlcatod  record  ot  the  doings  In  tbe  drcnit 
ooort  and  not  upon  an  affidavit  or^lnally 
flied  In  this,  court  and  purporting  merely  to 
narrate  the  occurrences  In  tbe  circuit  court 
C2]  There  is  on  file  with  our  clerk  a  copy 
<tf  the  decree  appealed  from,  the  notice  of  ai>- 
peal  and  proof  of  service  thereof,  and  of  the 
undertaking  on  appeal  as  required  by  section 
C54,  Or.  L.  Upon  examination  of  the  copy  of 
the  decree  we  learn  that  the  plaintiff  obtain- 
ed a  divorce ;  that  she  was  awarded  the  cus- 
tody of  tbe  minor  children ;  that  the  defend- 
ant was  ordered  to  pay  to  the  plaintiff  $60 
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per  montti  for  tin  mpport  of  Che  mliior  difl- 
dren ;  and  that  tbe  defendant  was  required 
to  pay  the  nun  of  $50  aa  suit  money  in  addi- 
tion to  an  allowanee  that  bad  been  prerlonsly 
made.  Tbe  decree  makes  no  reference  to  tbe 
wder  wtaidi  required  tbe  payment  of  $30  per 
montb  pending  tlie  salt.  We  have  examined 
tbe  tranacrlpt  of  teatlmmyt  and,  altbougb 
we  find  a  r^rence  to  *'an  allowance  of  |7S 
heretofore  made"  as  suit  money,  we  have  not 
discovered  in  fb»  transcript  any  re£eren<» 
to  the  order  for  the  payment  of  maintenance 
pending  tlie  salt  Tbe  printed  abstract  is 
likewise  silent  npon  the  subject  of  the  order 
for  tbe  paymoit  of  money  for  the  support  of 
the  cbUdrtti  during  tbe  p^dent^  of  tbe  snlt. 
In  brief,  the  only  information  which  we  have 
concerning  any  <ffder  tat  the  payment  ot 
money  for  the  support  of  tbe  cdiildren  dur- 
ing the  pendency  of  the  suit  comes  from  tlie 
motl<m  and  original  affidavit  filed  1^  the 
plaintiff  in  this  ooort;  and  therefore,  even 
though  tbe  record  Is  sufficient  to  give  this 
court  appellate  Jurisdiction  over  tbe  final 
decree,  the  rea)rd  Is  not  sufflcient  to  enable 
us  to  discuss  or  consider  or  review  the  order 
which  It  Is  said  the  drcnlt  court  made  direct- 
ing the  payment  of  $30  per  montb  for  tbe 
support  of  the  children  pending  the  suit. 
The  motion  filed  by  tbe  plaintUC  la  denied. 


(100  Or.  G7S) 

ALLEN  St  aL  V.  BILYEU  et  aL 

(Snpreme  Coart  of  Oregon.  May  81,  1921.) 

Taxation  ^=»539  —  Return  sf  taxes  refande^ 
tboagh  for  Insaffldfat  reasoo,  aot  reqalrad^ 
where  assessment  was  veld. 
Tbe  aBseasmeot  of  the  stock  of  a  national 
bank  to  it,  iDstead  of  to  the  stockholders,  being 
eontmry  to  Rev.  St  V.  8.  S  5219  (U.  S.  Comp. 
St  I  9784).  and  so  void,  so  that  no  application 
to  tlie  board  of  eqoalisation  to  correct  or  set 
it  aside  was  necessary,  tbe  bank  will  not  be 
required  to  return  tbe  part  of  the  tax  refunded 
to  it  order  of  the  county  court  though  the 
refund  was  for  tbe  insuffident  reason  that  the 
property  bad  been  overvalued;  tbe  right  of  the 
bank  to>  relief  on  that  account  having  been  lost 
by  failure  to  apply  to  the  board  of  egoallBa- 
tlon  to  correct  tbe  discriminatory  aassasmsat 

In  Bane. 

Appoal  from  Circuit  Court,  Wallowa  Ooon- 
ty ;  J.  W.  Knowlea,  Judge. 

Suit  by  C  H.  Allen  and  others  against 
Charles  G.  Bilyeu  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal  Affirmed. 

The  plalntilTs,  as  taxpayers  of  Wallowa 
ooun^,  brought  this  suit  to  compel  the  de- 
foidant  bank  to  refund  the  sum  of  $584^5 
alleged  to  have  been  unlawfully  rebated  upon 
tbe  amount  collected  from  the  bank  for  taxes 
of  1911.  The  pleadings  are  too  long  to  be. 
Inserted  here,  but  allege.  In  substance,  that 


defendants  Uurln,  eoonty  }odg^  aad  litdi, 
county  commlaslfner,  conspired  with  d^ttid- 
ant  bank  to  present  a  firaudulent  and  ground- 
less dalm  of  $584.2S  Cnr  alleged  overpayment 
of  taxes  with  the  understanding  that  Uarvin, 
Utdi,  and  Newt^,  sitting  aa  the  oounty  court, 
would  allow  sucdi  unlawful  dalm,  and  that  In 
pursuance  of  sttch  unlawflol  and  fraudulent 
conspiracy  the  defendant  bank  presetted  soch 
dalm.  and  the  defodants  Marvin  and  Utdi, 
and  Newby,  sitting  as  tba  county  conrl^  al* 
lowed  and  paid  tt 

Deftedants  deny  the  charges  of  tnmA  and 
conspirBcy  and  allege  for  a  defense:  (1) 
Utat  defendant  bank  is  a  natlmml  bank,  and 
that  for  tbe  year  1914  the  capital  and  riiares 
of  said  bank  were  assessed  to  It,  and  not  to 
the  stockholders,  sue*  assessment  being  con- 
trary to  section  6219,  V,  S.  Berised  Statutes 
(U.  S.  Comp.  St  i  97M);  that  socb  assess- 
ment was  Told,  and  the  defendant  bank  was 
entitled  to  recover  It;  and  ^  that  while 
property  In  Wallowa  count7  was  usnally  as- 
sessed at  a  valuation  of  IS  caits  on  tbe  dol> 
lar,  tbe  laoperty  of  defmdant  bank  was  aa- 
sened  at  100  coits  on  tin  d<41ar,  irtiereby 
there  was  an  unfair  and  unjnst  discrimina- 
tion against  ttie  bank ;  that  in  1916^  when  tbe 
bank  was  about  to  bring  suit  against  tlit 
sheriff  to  oijoln  the  collection  of  sncli  inequi- 
table tax.  It  was  agreed  between  tbe  eountf 
court  and  tbe  bank  that.  If  the  lattw  would 
not  .bring  suit,  but  would  pay  the  taxes  aa 
.assessed,  the  coimty  would  rebate  and  return 
to  said  bank  the  sum  of  $584.2!^  being  SS 
per  cent,  of  the  total  amount  assiessed,  and 
that  thereupon  tbe  bank  paid  tbe  taxes  as- 
sessed and  presented  its  dabn  as  agreed  ai^ 
cm,  which  was  allowed. 

3.  A.  Burleigh,  d  Bntertwlsib  tor  wpel- 
lants. 

A.  S.  Cool^  and  D.  W.  Shea  ban,  both  el 

EJnterpris^  for  re^mndoits. 

UcBBIDB.  J.  (after  stating  tbe  facts  as 
above).  So  far  as  tbe  overvaluatloo  of  Its 
property  is  concerned,  It  would  seon  that  the 
bank  bad  lost  any  dalm  to  recover  on  that 
score  by  reason  of  the  fact  that  it  bad  not 
applied  to  the  hoard  of  equalisation  to  omv 
rect  such  dlscrtminatory  assesmnent.  If  such 
was  in  fact  made.  But  It  dearly  appears 
that  the  assessmmt  uptm  shares  of  tbe  cmj^ 
Ital  stock  was  made  against  the  bank  Instead 
of  against  the  stockholders,  and  to  this  ex- 
tmt  the  assessment  was  void,  and  tbe  bank 
was  not  required  to  apply  to  the  board  of 
equalization  to  oovrect  or  set  aside  an  abso- 
lutely void  assessment.  So,  whatever  may 
have  been  in  the  contemplation  of  the  county 
court  at  the  time  It  made  the  order,  tbe  law 
will  not  interfere  to  compel  tlie  dtfendant 
bank  to  return  the  money  refunded  simply 
because  the  court  gave  a  wrcmg  reason  for  a 
proper  decision.  Graves  County  t.  First  Na- 
tional Bank  et  aL,  108  Ey.  UM,  S6  &  W.  1ft. 

The  decree  is  affirmed. 
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!■  re  GARTENLAUB'8  ESTATE. 

QARTENLAUB  V.  UNION  TRUST  CO.  OF 
SAN  FRANCISCO  tt 

(S.  F.  8326.) 

(Snprcrae  Oowt  of  Gallfomlm.  May  12;  192L 
Behearing  and  Petition  for  Modification  «f 
Judgment  Denied  Jane  9, 1921.) 

1.  Trusts  9=3274(4)— Preminms  "paJd  on  bonds 
to  be  charged  against  Income  by  trustee. 

A  premium  paid  for  securities  purchased  by 
t  trastee  noder  a  will  sbould  b«  charged  against 
tiie  income  of  the  estate,  and  the  principal  mast 
be  maintained  intact  from  loss,  in  the  attaence 
of  a  dear  direction  in  the  will  to  the  contrary. 

2.  Trusts  «=>2I7(4),  218(1)— Tmstaa  not  per- 
■iltted  to  buy  and  sell  bonds  on  specalatlon; 
fluotaatlons  In  priees  of  bonds  purchased  by 
trustee  disregarded. 

A  trustee  is  not  permitted  to  bny  and  sell 
bonds  on  apeeolatlon  and  tba  flnetoations  in 
market  value  after  purchase  by  the  trustee  are 
merely  cfaangea  in  the  value  of  the  assets  of 
the  trust  estate,  which  are  to  be  wholly  disre- 
garded in  any  accoantin?  between,  life  tenant 
and  remaindermen  for  funds  from  the  trust  es- 
tate invested  in  income-bearing  property. 

8.  Tm&ts  <9=>274(4)— Deduct ioa  from  interest 
•r  premiums  paid  by  trastee  eot  violation  of 
•tatntft. 

Where  testamentary  trustee  purchased 
bonds  at  a  premium,  deduction  from  interest  of 
the  amotnit  paid  as  premium  is  not  a  violation 
of  Civ.  Code,  IS  723,  724,  prohibiting  sccama- 
lations  «i  Income  except  during  minori^. 

4.  Wills  «s»684<5)— Priieipal  ef  Inst  not  te 
bear  looa  occasioned  by  weariRB  away  of 
prominm  pidd  for  beads. 

A  bequest  of  three-fourths  of  the  "entire 
Bet  income"  helA  not  to  contemplate  that  the 
principal  of  the  trust  estate  should  bear  the 
loss  occasioned  by  the  wearing  away  of  pre- 
mium paid  by  the  trustee  in  purchase  of  bonds. 

(.  Trusts  «=:>227— Trustee  held  entitled  te  re- 
iHbursement  for  attorney's  fees. 
Where  litigation  arose  upon  the  settling  of 
a  trustee's  accounts  and  concerned  the  interpre- 
tation of  the  Instrument  creating  the  trust  and 
a  determination  of  the  proper  mode  of  execut- 
ing the  trust,  the  trustee  was  therefore  direct- 
ly interested  in  its  representative  capacity,  and 
bad  authori^  to  employ  a  legal  representative 
in  the  interests  of  the  trust  estate,  and  waa 
entitled  to  reimburBement  for  attomey^s  fees 
at  the  hearing  and  upon  appeal,  although  the 
appeal  arose  out  of  conflicting  claims  of  beue- 
fidaries,  and  it  was  immaterial  that  the  attor- 
ney firat  aupported  one  benefidary*s  dalma  and 
later  altered  his  position. 

8,  Trusts  •=»274(3)— Extraordinary  eocpenses 
of  tmt  take*  from  principal  and  ordinary 
frsm  Income. 

Where  litigation  becomes  necessary  to  re- 
move a  doubt  or  amblgnity  so  as  to  insure  the 
correct  administration  of  the  trust,  the  expense 
Is  an  extraordinary  charge,  which,  unless  oth< 
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erwise  provided  by  the  testator,  should  be  home 
by  all  parties,  and  if  the  expense  of  litigation 
incident  to  the  trust  is  paid  from  prindpal,  the 
life  tenant  aa  well  as  the  remaindermen  shares 
the  burden,  for  in  that  event  the  life  tenant  la 
deprived  of  the  Intereat  on  the  sum  taken 
from  principal;  hot  expenses  in  regard  to 
matters  concerning  the  ordinary  management 
of  the  trust,  aach  as  the  pr^»aration  of  annual 
accounts,  are  usoally  payable  from  ineonie. 


In  Bank. 

Appeal  from  Superior  Court;  Oity  and 
County  of  San  TPmuSaco;  Saba  T.  Nourse, 
Judge. 

In  the  matter  of  the  Estate  of  Abraham 
Gartenlaub,  otherwise  known  as  A.  Garten- 
laub,  deceased.  From  aa  order  setting  forth 
annual  account  of  the  Union  Trust  Conrpany 
of  San  Francisco,  as  testamentary  trustee, 
Alice  G.  B.  Gartenlaub  appeals.  Modified 
and  affirmed. 

See,  also,  197  Paa  90. 

Garret  W.  UcEnemey,  of  8an  Francisco, 
for  appellant 

Norman  A.  Blisner,  Heller,  Powers  &  ESu^ 
man,  and  Samud  S.  Sterena,  all  ot  San  Fran^ 
Cisco,  for  respondents. 

LBNNON,  J.  Objections  Interposed  to  tlie 
settling  of  an  annual  account  of  a  testamoi- 
tary  trustee  fbrm  the  ba^s  of  tilie  present 
appeal.  The  decedent,  Abraham  Gartenlaub, 
who  died  June  1, 1914,  devised  and  bequeath- 
ed the  greater  parb  of  his  estate  In  trust  to 
the  Union  Trust  Company  ot  San  Trandsco, 
and  empowered  the  trustee  to  convert  Into 
money  the  estate  thus  recdved  and  invest 
the  same  In  certain  described  bonds.  By  the 
terms  of  the  will  the  trustee  was  directed  to 
pay  to  Alice  G.  B.  Oartoilaub,  tiie  wife  of  the 
testator,  monthly,  during  her  lifetime,  three* 
fourths  of  the  "entire  net  income,  remiue, 
and  pn^t  of  every  kind  arising  from  said 
estate  in  said  month  in  any  way  whatever." 
The  said  Alice  Gartenlaub  appeals  from  an 
order  of  the  superior  court  of  San  Francisco 
settling  the  fourth  annual,  account  of  the 
trustee.  Sarah  Fox,  who  Is  the  sister  of  the 
testator  and  the  life  tenant  in  respect  to  the 
remaining  one-fourth  of  the  "net  Income, 
revenue,  and  profit,"  her  two  children,  Harry 
and  Gussle  Fox,  who  are  the  remaindermen 
under  the  trust,  and  the  trustee  are  the  re- 
spondents. Appellant  contends  that,  In  the 
account  attacked,  the  trustee  haq  erroneously 
deducted  certain  sums  from  "income"  and 
credited  them  to  **prlnclpal." 

Pursuant  to  the  provisions  of  the  will,  the 
trustee  has  Invested  funds  of  the  trust  estate 
In  certain  -  bonds  which  it  purchased  at  a 
premium.  Obviously  the  amount  of  the 
premium  cannot  be  collected  from  the  obligor 
when  the  bonds  mature,  for  the  latter  Is 
liable  only  for  the  face  value  thereof.  Conse- 
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qneotly.  If  tbe  bonds  are  retained  by  tba 
trustee  until  matnrlty,  the  prlndpal  of  Om 
trost  estate  will  be  depleted  bjr  an  amount 
equal  to  the  pranlum  paid.  For  tbe  purpose 
of  preventlnK  a  sbrlnkage  ot  tbe  piindpal  In 
this  manner,  tbe  trustee  has.  on  each  coupon 
date,  deducted  a  portion  of  tbe  Intoest  col- 
lected oa  tbe  bonds  and  credited  the  same  to 
prindpaL  It  is  calculated  that  at  matnritjr 
tbe  sum  of  the  amounts  thus  taken  from 
Intraest  and  credited  to  principal  will  equal 
the  proninm  originally  paid  for  the  bonds. 
This  deduction  from  Intsrest  is  assigned  by 
ai^dlant  as  an  unwarranted  diminution  of 
tbe  income  of  tbe  life  tenant 

Whc^er  a  prelum  paid  tor  securities 
pundiased  by  a  trustee  for  a  trust  estate 
should  be  charged  against  the  principal  or 
the  income  of  the  estate  has  never  been  decid- 
ed In  California,  and  upon  this  question  we 
And  tbe  decisions  In  the  other  states  in  sharp 
omfllct.  Whatever  view  may  be  accepted.  It 
is  clear  that  some  definite  rule  of  actiwi  must 
be  prescribed  by  tfals  court  and  departures 
therefrom  pwndtted  <mly  where  tbe  creator 
of  the  trust  has  given  a  clear  and  unmistak- 
able direction  to  the  ccmtrary  of  that  rule. 
The  determination  of  the  course  to  be  pur- 
sued by  trustees  In  such  cases  cannot  be  made 
wholly  dependent  upon  the  peculiar  circum- 
stances of  each  case  as  it  arises,  as  has  heea 
attempted  In  some  states.  McLoutb  v.  Hunt, 
164  N.  T.  179,  48  N.  E.  648,  39  L.  R.  A.  230; 
Hemenway  v.  Hemenway,  1S4  Mass.  446,  452 ; 
Shaw  V.  Cordis,  143  Mass.  443,  9  N.  E.  794. 
Such  attempt  has  proven  unsatisfactory  In 
these  states,  for  the  reason  that  in  the  ma- 
jority of  cases  the  creator  of  the  trust  falls 
to  make  specific  provision  for  the  contingency 
In  question,  and  therefore,  If  the  duty  of  the 
trustee  In  this  particular  be  governed  entire- 
ly by  the  Intention  to  be  ascertained  from 
the  instrument  creating  the  trust  or  the  cir- 
cumstances surrounding  the  execution  of 
that  Instrument,  "no  trustee  will  know  how 
to  safely  act,  and  a  question  constantly  aris- 
ing In  13>e  adndnlstratlon  of  - estates  will  be 
Invfdved  in  great  confuslra  and  be  the  cause 
of  great  litigation.'*  In  re  Stevens,  187  N. 
T.  471,  80  N.  B.  868.  12  U  B.  A.  (N.  8.)  814. 
10  Ann.  Cas.  BUI;  New  Dngland  Trust  Co. 
T.  Eaton,  140  Mass.  632,  4  N.  B.  69,  54  Am. 
Rep.  493. 

[1]  Tbe  dedslons  which  hold  that  a  pre- 
mium must  be  charged  wholly  to  the  princi- 
pal of  tbe  trust  estate,  which  Is  the  rule  con- 
tended for  by  appellant,  are  based  largely 
upon  the  reason  that  a  premium  Is  paid  to 
secure  safety  of  investment,  as  well  as  high 
interest,  and  that  therefore  tbe  premium  Is 
for  the  benefit  of  the  remainderman  as  well 
as  the  life  teaant  There  Is  also  tbe  argu- 
ment that  there  Is  a  possibility  that  the 
bonds  may  be  sold  befiore  maturity  and,  ow- 
ing to  fluctuations  In  mai^et  value,  may, 
wban  thus  divosed  ot'  bring  more  than  the 
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sum  for  vhidi  tbcy  were  pondiased,  so  Oat 
these  matters  are  likely  to  balance  them- 
selves in  tlm&  Hlto's  Devisees  v.  Hite's  TS^tr, 
93  Ky.  267,  20  S.  W.  778, 19  U  B.  A.  173.  40 
Am.  St  B^.  189;  In  re  Pom-Gaskeli's 
Estate,  20S  Pa.  1346^  67  AtL  716.  Tbe 
weight  of  authority,  however,  and,  we  be* 
Uevcb  the  better  view,  Is  the  rule  Anally  adopt- 
ed in  New  York  in  the  case  of  In  re  Steven% 
supra,  to  the,  effect  that— 

**In  the  absence  of  a  clear  direction  in  the 
win  to  tbe  contrary,  where  investmenta  are 
made  by  the  traatee,  the  prindpal  must  be 
maintained  intact  from  loss  by  payment  of  pre- 
mlnm  on  aecnritieB  having  only  a  definite  term 
to  run." 

This  rule  has  been  ccmsistently  followed 
in  New  York  (Dexter  v.  Watson,  64  Misc. 
Rep.  484,  106  N.  T.  Supp.  80;  Furnlss  T. 
Crulkshank.  191  App.  Dlv.  460,  IBl  N.  T. 
Supp.  ^2,  628),  and  has  been  adopted  In  New 
Jersey,  Connecticut  and  Wisconsin  (Bal- 
lantlne  v.  Young,  74  N.  J.  Eq.  572.  70  AtL 
668 ;  Curtis  v.  Osbom,  79  Conn.  656,  66  AtL 
068:  In  re  Wells,  156  Wis.  294,  144  N.  W. 
174).   See  note,  4  A.  L.  R.  1249. 

A  testator  who  creates  a  trust  such  as  that 
in  tbe  Instant  case  has  two  objects  in  view: 
First,  the  paym«it  of  the  income  arising 
from  a  fund  to  certain  persons  during  life- 
time; second,  tbe  transfer  of  that  fund  to 
certain  Individuals  upon  tbe  death  of  tbe  life 
tenants.  The  existence  of  a  corpus,  prindpaL 
or  fund  la  an  essential  element  of  the  trust 
and  the  preservation  of  this  prindpal  untU 
tbe  termination  of  the  life  estates  is  indis- 
pensable to  tbe  fulfillment  of  the  testator's 
plana.  Therefore,  any  deletion  of  the  prin- 
dpal tends  to  fnistrate  the  fundamental 
purpose  of  the  trust  and  should  be  avcdded. 
and,  where  the  price  paid  for  a  bond  consists 
of  more  than  the  par  value  thereof,  that 
method  of  accounting  should  t>e  adopted 
which  wlU  prevent  the  Impairment  of  the 
prindpal  unless  the  testator  has  dearly  di- 
rected to  tbe  contrary.  Otherwise  the  life  ten- 
ant who  Is  ^titled  to  recdve  <mly  income,  will, 
in  effect  have  recdved  a  part  of  tlie  prind- 
paL In  other  words,  where  a  premlnm  is 
paid,  the  ostensible  Interest  gelded  by  tbe 
bond  cannot  be  conddered  entirely  as  inter- 
est on  the  face  value  of  the  bond,  for  a  aum 
in  excess  of  the  fttce  value  has  gone  Into  tihe 
investmoit,  and  the  amount  of  interest  re* 
mains  undianged,  resulting,  necessarily.  In  a 
decreased  rate  of  return.  A  portira  of.  tba 
nominal  interat  ia  tiierefore  a  leBejmeat  at 
the  premium. 

[2]  This  duty  to  restore  to  prindpal  ttie  to- 
tal amount  Invested  in  tbe  bonds  cannot  be 
evaded  upon  tbe  thetwy  that  the  bonds  may, 
as  a  result  of  finctuations  in  market  value, 
be  sold  at  hl^er  prices  than  those  for  wlddi 
they  were  purdiased.  A  trustee  Is  not  pw- 
mltted  to  buy  and  sell  on  specnlati<m.  nie 
fluctuations  in  market  valne  after  purcliasa 
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the  tnutee  are  mer^  changes  in  the 
value  of  the  aaaetB  of  the  trast  estate,  which 
are  to  be  wholly  disregarded  In  any  account- 
lug  between  life  tenant  and  remaind»man 
for  funds  from  the  tnist  estate  Invested  In  In- 
come- bee  ring  property.  In  re  Stevena,  supra. 

[t]  The  dednettm  from  Interest  at  the 
amount  paid  as  premium  Is  not  a  violation  of 
aectUms  T2&  and  721  of  the  Civil  Code,  pro- 
bibiting  aocumntations  of  Income  except  dur- 
ing minority  and  for  the  benefit  of  the  minor. 
The  entire  net  Income  tnHn  the  bonds  is  dls- 
tilbnted»  tot,  as  previously  stated,  a  portion 
of  tlw  interest  on  tlie  bonds  Is  In  reality  re- 
turn of  a  part  of  the  principal  invested  there- 
to to  the  corpus  of  the  trust  estate^  In  the 
same  sense  that  sums  of  mtney  are  returned 
to  principal  when  a  loan  is  repaid  In  Install- 
fienta.  The  tnutee  is  not  withholding  any 
part  of  tba  Income  tor  the  purpose  of  invest- 
ing It  as  new  capital.  Estate  oi  Steele,  124 
QU.  S33,  641,  07  Pac.  DM. 

[41  In  the  present  case  the  testator  has 
giren  no  direction  Oiat  the  principal  of  the 
trust  estate  should  bear  the  loss  occasioned 
by  the  wearing  away  of  premium,  ^e  be- 
quest to  appellant  of  three-fourths  of  the 
"entire  net  Income"  cannot  be  interpreted 
as  such  a  direction.  In  view  of  the  fact  that 
part  of  the  Interest  on  the  bonds  ts  not,  strict- 
ly speaking,  ijicome,  bat  a  return  of  capital. 
It  Is  pointed  out  that  the  testator  provided 
that  no  Investments  of  trust  funds  should 
be  made  In  bonds  of  the  United  States,  "for 
the  reason  that  said  bonds  yield  too  low  a 
rate  of  Interest"  At  the  time  of  the  hearing. 
United  States  liberty  biHids  were  yielding-  a 
U^er  rate  of  interest  than  many  of  the 
bonds  of  the  trust  estate  after  the  deduction 
from  their  Interest  return  of  a  proportionate 
part  of  the  premium.  This,  It  Is  urged  by 
appellant,  shows  that  no  deduction  should  be 
made  from  the  Interest  on  the  bonds  of  the 
trust  estate,  since  the  return  to  the  life  ten- 
ant would  thereby  be  made  lower  than  in- 
tended by  the  testator.  This  Inferwce  can- 
not be  drawn  from  the  provision  in  question, 
for  any  inference  deduced  from  the  provision 
in  regard  to  United  States  bonds  must  be 
based  upon  the  facts  existing  at  the  time 
the  testator  made  the  provision.  At  the  time 
the  will  was  executed  and'  that  the  testator 
died,  the  year  1914,  the  Interest  on  United 
States  bonds  was  far  lower  than  the  lowest 
yield  of  any  bonds  of  the  trust  estate  after 
deductions  on  account  of  premium.  The  will 
contains  the  following  provision: 

*^  at  tbe  end  of  an;  one  year  it  sliall  appear 
that  my  said  wife  has  not  received  an  average 
of  at  least  tlie  sum  of  seven  hnodred  and  fifty 
<9760)  dollars  for  each  month  of  said  year, 
*  *  *  tkm  and  in  that  event  said  tnutee 
shall  resort  to  the  personal  property  of  the 
corpus  of  said  trust  estate,  and  thereout  shall 
take  soAdent  to  make  up  and  pay  over  to  my 
said  wife  a  sum  suffident  to  make  the  aggre- 
gate receipts  of  my  said  wife  the  equivalent 


of  seven  hundred  and  fifty  ($790)  dollars  for 
each  month  of  said  year."   (Italics  oura.) 

Appellant's  Income  from  the  estate  has 
not  fallen  below  the  sum  of  $750  per  month, 
but  has  far  exceeded  that  minimum,  and, 
consequently,  the  only  contingency  upon 
which  the  testator  has  aothorized  payments 
to  the  life  tenant  from  the  corpus  of  the  trust 
estate  has  not  arisen.  The  testator  has  not 
only  not  directed  tbe  charging  of  premium  to 
principal,  but  has  clearly  Indicated  that  the 
corpus  is  not  to  be  resorted  to  unless  the 
Income  falls  t>elow  the  specified  minimum. 

[6]  The  order  appealed  from  made  an  allow- 
ance to  the  trustee  of  $500  as  compensation  to 
its  attorney  for  legal  services  rendered  by 
the  latter  upon  a  former  appeal  to  the  Su- 
preme Court  from  an  order  settling  the  second 
annual  account  of  the  trusteee  (Estate  of 
Gartenlaub,  197  Pac.  90),  and  $250  for  serv- 
ices rendered  upon  the  hearing  of  the  fourth 
annual  account  of  the  said  trustee.  It  Is 
contended  that  these  matters  constituted  lit- 
igation between  the  life  tenant  and  remain- 
dermen which  was  not  hostile  to  the  trust 
itself  and  in  wblch  the  participation  of  the 
trustee  was  gratuitous  and  uncalled  for,  and 
therefore  that  the  trustee  Is  not  ^titled  to. 
an  allowance  for  attorney's  fees.  It  Is  a  gen- 
eral role  that  trustees  are  entitled  to  reim- 
bursement for  expense  incurred  In  good  faith 
In  the  execution  of  the  trust  Denvlr  v. 
Park,  169  Ho.  App.  880, 1S2  S.  W.  004.  While 
die  participation  of  a  trustee  in  litigation 
between  rival  dalmants  sot  Involving  the  ex- 
ecution of  the  trust  would  seem  unwarrant- 
ed, the  present  case  does  not  present  sudi  a 
state  of  facts.  Tbe  litigation  arose  upon 
the  settling  of  the  trnstee's  accounts,  and  con- 
cerned the  Interpretation  of  the  Instmmmt 
creatlQg  the  trust  and  a  determlnatitni  of  the 
proper  mode  of  executing  the  trust  The 
trustee  was  ttierefore  directly  interested  in 
its  representative  capad^,  and  was  not  wlUi- 
ont  authority  to  emplc^  a  legal  i^reaentative 
In  the  interests  of  the  trust  estate. 

"The  rule  wblch  has  been  applied  In  a  great 
variety  of  cases  affectiDg  the  administration 
and  execution  of  trusts  is  that  a  trustee  has 
a  right,  whenever  necessaiy  to  tbe  proper  ad- 
ministration, preservation,  and  execution  of  the 
trust  and  the  prosecution  or  defense  of  action, 
to  employ  counsel  and  to  be  reimbursed  from 
tbe  trust  estate  for  whatever  sums  he  has  paid 
for  the  services  of  such  counsel.  The  nile  Is 
applicable  even  though  tbe  cestui  que  trust 
employed  counsel  to  represent  the  same  inter- 
ests, and  although,  to  a  certain  extent,  the  pri- 
vate and  personal  interests  of  the  trustee  may 
also  be  invidved  in  the  litigation."  ^  C^c  839. 

It  is  Immatwlal  that  oouns^  for  the  teus- 
tee  supported  iQ)peUant*fl  claim  upon  the 
hearing  of  the  fonrUi  account  and  later  alter- 
ed his  position,  nuilntaining  on  this  appeal 
that  the  items  representing  a  portltm  of  the 
premium  ca  bonds  were  correctly  charged 
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asalnst  Incomew  The  duty  oi  the  trastee  and 
Its  counsel  was  to  aid  the  court  in  deddlngr 
upon  a  correct  administration  ot  the  trust 
funds,  without  regard  to  the  conflicting 
claims  of  benefldarlee.  If,  upon  the  appeal, 
the  order  of  the  court  below  appeared  to  the 
trustee  correct,  It  was  the  duty  of  the  trus- 
tee to  support  that  order. 

[6]  Th&  $500  thus  allowed  the  trustee  for 
attorney's  services  rendered  In  the  litigation, 
as  well  as  an  additional  allowance  for  so-call- 
ed "ordinary"  services  of  attorneys  In  con- 
nection with  the  preparation  and  presenta- 
tion of  the  annual  account  of  the  trustee, 
were  ordered  paid  from  the  income  of  the 
trust  estate.  The  reasonaUeness  of  the  sums 
allowed  is  not  questioned,  bnt  it  Is  claimed 
that  they  should  hare  been  charged  to  prin- 
cipal rather  than  Income.  The  decision  of 
Cogswell  T.  WestOD.  228  Mass.  219,  117  N.  B. 
37,  lays  down  the  following  rule  for  the  pay- 
ment of  the  eq>ense8  Incurred  In  the  eiecu- 
ttm  of  a  trust: 

"The  regular  annual  or  perlodieallj  recurring 
expenses  arising  in  the  administration  of  a  pro- 
duetiTe  trust,  commonly  are  paid  out  of  the  in- 
come, while  extraordiiiary  mad  unusual  expens- 
es are  chargeable  against  the  capital.  The 
•  costs  of  litigatioD  generally  (all  in  the  latter 
class.  These  rules  apply  in  cases  where  the 
question  concerns  life  tenants  and  remainder- 
men, both  guiltless  of  any  wrong  against  the 
trust  and  where  the  point  of  incidence  of  prop- 
er expenses  must  be  determined  as  between  in- 
nocent persona." 

The  following  cases  hold  that  costs  ot  lit- 
igation in  connection  with  the  execution  of  a 
trust  are  payable  from  the  principal  of  the 
trust:  In  re  Osborne.  209  N.  T.  450, 103  N.  B. 
723.  781,  823,  50  K  R.  A.  <N.  S.)  510,  Ann. 
Cas.  1915A,  298;  In  re  Schaefer,  222  N.  T. 
633,  118  N.  E.  1076,  affirmed  178  App.  Oiv. 
117. 166  N.  Y.  Supp.  19.  28.  Where  Utigation 
becomes  necessary  to  remove  a  doubt  or 
ambiguity  so  as  to  Insure  the  correct  ad- 
ministration of  the  trust,  the  expense  is  an 
extraordinary  diarge,  which,  unless  other- 
wise provided  the  testatw,  should  be  borne 
by  all  parties.  If  tbe  expense  of  litlgadMi 
Incident  to  ttie  trust  Is  paid  from  principal, 
tbe  life  tenant,  as  well  as  the  remainderman, 
shares  tbe  burden,  for  in  that  event  the  life 
tenant  Is  deprived  of  the  Interest  on  the  sum 
taken  frmn  principal.  However,  expenses  In 
regard  to  matters  concerning  'the  ordinary 
management  of  the  trust,  such  as  the  prepa- 
ration of  annual  accounts,  are  usually  pay- 
able from  income.  Howe's  Income  and  Prin- 
cipal, p.  67.  That  these  ordinary  expenses 
are  to  be  paid  tmm  Income  In  this  case,  at 
least,  is  clear  from  the  fact  that  the  will 


provided  that  the  life  tenants  should  have 
only  the  "neV  Income,  thns  indicating  that 
all  current  expensea  are  to  be  deducted  fmni 

income. 

The  order  appealed  £rom  must  be  modified 
in  accordance  with  the  rule  set  forth  In  the 
immediately  preceding  paragraph;  that  is 
to  say.  the  income  must  be  credited  and  prin- 
cipal charged  with  the  amount  allowed  to  the 
trustee  as  compensation  for  its  attorney  for 
"extraordinary"  services  In  connecttcm  with 
the  execution  of  the  trust.  The  trial  court 
is  directed  to  so  modify  the  order,  and  when 
so  modified  the  order  will  stand  affirmed, 
without  costs  to  eitber  party  upon  tbla  ap- 
peal. 

We    concur:     ANQELLOTTI,     a  J.! 
SLOANB.  J.;    WILBUR,  J.;  OLMBX, 
SHAW,  J.;  lAWIiOB,  J. 


(US  CaL 

FRASEffS  MILLION  DOLLAR  PIER  CO.  V. 
OCEAN  PARK  PIER  CO. 
(U  A.  6023.) 

(Supreme  Oourt  of  Oalifomla.  April  80. 1981.) 

In  Bank. 

Supplemental  opinion. 

For  former  Ofdnlon,  see  107  Pac  328. 

Milton  E.  Youngi  DavU.  Kanp  &  Poat,  and 
Kemp  &  Clewett,  all  of  Los  Angde%  fiv  ap- 
pellant. 

Goudge,  Robinson  A  Hughes,  ot  Loa  An- 
geles, for  respondent. 

P£R  CURIAM.  The  dlsconlon  In  tba  opbi- 
ion  c<mcemtns  the  common-law  rule  im  ttie 
subject  of  the  direction  of  tbe  extnsloB  of 
boundary  lines  Into  streams,  lakes,  or  jumia, 
when  the  lands  of  diflbrent  perams  abut 
theretm  and  the  rights  of  tbe  landowners  in 
or  upon  tbe  water  is  involved,  is  wboUy  based 
upon  tbe  facts  shown  in  Ibe  mord  on  ap- 
peal. It  was  not  Intended  to  be  a  decision 
construing  the  terms  of  the  Santa  Monica 
diarter  on  ttie  subject  Tbe  diarter  In  eon- 
nectton  with  the  sections  of  tbe  FOlitknl 
Code  (secthms  3901-396&)  deflninff  ootmty 
boundaries,  to  which  the  charter  refers 
leaves  It  somewhat  difficult  to  detennlne 
whether  tbe  boundaries  do  or  do  not  utend 
into  the  ocean.  We  withhold  any  exprasslon 
of  opinion  on  that  subject  The  Judgment  of 
the  superior  court  on  tbe  point  Involvlag 
this 'question  is  sustained  oa  tbe  other  ground 
mentioned. 

All  concur. 
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PEOPLE  V.  COFFEE  at  it.   (Or.  548.) 

district  Court  of  i^i>eal,  Third  District,  Cal* 
ifomia.  March  28,  192L  Beheariug  Denied 
April  23,  1921.  Hearinx  Denied  by  Sapreme 
Court  May  26,  1»21.) 


Barflary  Chleltew  boaaa  held  a  "hoaw" 

■■d«r  barglary  atatate. 

Under  Pen.  Code,  |  400,  defining  burglary,  a 
ebi^en  house,  used  for  bousing  chickena,  ia 
a  "house"  within  the  statute;  and  it  was  im< 
Diaterial  that  it  may  have  been  attached  to 
atids  so  Oiat  It  could  be  moved. 

[Bd.  Note.— For  other  definitions,  see  Words 
and  Phraaea,  First  and  Second  Series,  House.] 
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People  T.  Richard  106  N.  T.  18T,  Iff  N..BL 
871,  2  Am.  St.  Sep.  878. 

Bat  In  this  state  the  conrts  hare  clearly 
distinguished  between  the  common-law  and 
the  statutory  deflnitlmi,  and  have  pointed  out 
that  the  latter  la  much  more  comprehenEdve 
than  the  former.  People  v.  Stlckman,  84  Cal. 
242:  People  t.  Barry.  M  CaL  481.  2»  Pac. 
1026. 

Ia  the  latter  case  it  was  raid: 

*'tt  will  tiins  be  seen  that  common-law  bur- 
sary and  the  statutory  burglary  of  this  state 
bare  bot  few  elements  in  common,  and  conse* 
quently  Bnfl^sh  cases  give  us  but  little  light 
upon  the  question  under  examination." 


Appeal  Crom  Superior  Goar^  StanisUns 
Oonnty;  J.  O.  Needbam,  Judge. 

John  Coffee  and  another  were  ctmTicted  of 
burglary,  and  appeal  from  the  Judgment,  and 
from  an  order  drying  their  motion  for  new 
triaL  Judgment  and  order  affirmed. 

Ja  J.  Maddux,  of  Modesto,  for  appellants. 
. :  U.  S.  Webl^  Atty.  Gen.,  and  J.  Cbas.  Jones, 
DcVQt7  Atty.  G«n.,  for  the  People. 

BUBMBTT.  J.  Hie  cbaisliig  pert  of  Ow 
biformatiai  egalnat  Uie  defendants  was  as 

ftlHows: 

*frhat  said  John  ColCee  and  J.  R.  Hopkins  on 
or  about  the  8th  day  of  July,  A.  D.  1920,  at 
nd  In  said  county  (tf  Btasidaus,  state  of  Gal< 

ifomia,  prior  to  the  filing  of  this  tnfonnation, 
4U  then  and  there  wilUnUy,  aolawfully,  feloni- 
onsly,  and  burglariously  enter  the  chicken  house 
of  one  jr.  B.  Michael,  and  upon  the  premises 
of  tfae  said  Michael.  located  one  half  mile  south 
of  Hnghson,  on  what  is  known  as  the  Tully 
boolevard,  in  the  county  of  Stanislaos,  state  of 
OsUfonla,  with  the  felonious  intent  then  and 
tfcsre  to  cMundt  tiie  crime  of  larceny." 

Secticm  4S9  of  the  Penal  Code  defines  bur- 
i^iy  as  follows: 

"Erery  person  who  enters  any  house,  room, 
apartmsnt,  tenement,  ahop,  wardioase,  store, 
bam,  staUe;  oatbouse,  or  other  building, 
ten^  vessel,  railroad  car,  mine,  or  any  oader- 
'  ground  portion  thereof,  with  intent  to  commit 
grand  or  petit  larceny  or  any  felony  is  guilty  of 
bnnJazy." 

One  of  the  MMitenUons  of  appellants  la  that 
the  InformatioD  does  not  charge  the  offense 
•f  burglary,  inasmuch^  as  it  appears  therein 
that  the  house  was  for  the  use  of  chickens, 
Instead  of  human  beings,  the  objection  grow- 
ing out  of  the  common-law  conception  of  bur- 
glai7.  At  coBsmon  law,  aa  Is  well  known, 
only  the  babltati<m  <tt  human  beings  could  be 
the  Object  of  the  burglarious  lH<eatdng  and 
entry.  It  may  be  added  that  certain  deci- 
slona  of  the  courts  In  interpreting  the  mean- 
ing of  tiie  statutory  definition  of  the  offense 
have  been  greatly  infinenced  by  a  consldera- 
-  tim  of  what  the  crime  meant  at  ounmon  law. 


The  Sticbmen  Case^  supra,  holds  that  bur- 
glary may  be  committed  by  the  entry  of  a 
chicken  house,  and  the  dedslmt  Is  directly 
opposed  to  the  contention  of  appellants  here- 
in.   There  It  Is  said: 

"While  the  language  of  the  statute  might  have 
been  made  more  definite  and  certain  by  em- 
ploying words  in  common  use,  It  could  not  well 
be  made  more  comprehensive,  and  we  think 
that  the  absence  of  more  particular  terms  of 
description  indicates  an  intention  on  the  part 
of  the  Legislature  to  indude  every  kind  of 
buildings  or  structures  'housed  in,'  or  roofed, 
regardless  of  the  fact  whether  they  are  at  the 
time,  or  ever  have  been,  inhabited  by  members 
of  the  human  family.  A  bouse,  in  the  sense  of 
the  statute,  ia  any  atrncture  which  has  walls  on 
an  sides,  and  is  covered  by  a  ro^f.'* 

Accordingly,  the  Supreme  Court  taetld  that 
It  was  not  error  for  the  trial  conrt  In  tiiat 
case  to  refase  to  glTe  the  ftdlowlng  instmc* 
tton: 

"The  breaking  and  entering,  to  constitnte  a 
burglary,  must  be  Into  a  house,  room,  apart- 
ment, or  tenement,  or  a  tent,  vessel,  or  water 
craft,  usually  used,  or  at  any  time  used,  as  a 
sleeping  place  or  residence  for  boman  beings, 
or  wherein  some  peraon  dwells,  or  persons  dwell 
and  lie  in.  If  the  jury  find  from  the  evidence 
that  the  chicken  house  which  the  defendant  ia 
charged  with  having  feloniously  entered  was  at 
any  time  used  as  a  sleeping  place  or  residence 
for  human  beings,  or  wherein  some  persons 
dwelt,  or  persons  dwell  and  lie  In,  and  they  also 
find  that  defendant  feloniously  entered  with  in- 
tent to  commit  grand  or  petit  larceny,  or  any 
felony,  they  wlU  find  the  defendant  guilty- as 
charged  in  the  indictment.  If  they  do  not  so 
find  from  the  evidence,  they  wiH  acquit  the  de- 
fendanL" 

Other  cases  from  various  jurisdictions  are 
In  harmony  with  the  foregoing.  In  Williams 
V.  State,  106  Ga.  814,  82  S.  B.  129,  70  Am.  St 
R^.  82,  the  defendant  was  charged  with  en- 
tering a  chU^»  hoDse  and  stealing  therefrun 
certain  pigems.  TbB  prosecator  testified 
that— 

"He  had  a  large  number  of  pigeons  in  a 
coop,  from  wbidi  a  number  were  stolen.  Jn 
describing  the  coop  he  testified  that  ^t  was  a 
chicken  house;  that  the  house  was  made  of 
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win,  and  vai  abont  debt  feet  tall,  two  itoriei, 
covered  witb  sbinsleB;  that  wbile  he  called  it 
a  coop,  it  was  really  a  chicken  honBc;  that  It 
was  nailed  to  the  fence;  it  coald  not  be  mored 
about;  that  the  posts  that  held  it  were  not  in 
the  ground,  bat  that  the  stractnre  was  station- 
ary." 

mie  Sapr^ne  Court  held  that  the  structure 
was  a  building  within  the  meaning  of  the  aeo- 
tlOB  of  the  Fmal  Code  deflniug  burglary.  It 
Is  true  that  said  atractare  was  nailed  to  the 
foice,  but  it  is  difficult  to  see  how  it  could 
have  been  any  the  less  a  house 'or  building  if 
it  had  been  on  "sUds,"  and  tbnefore  movable 
with  less  difficulty. 

In  GiUock  T.  People,  171  m.  807.  49  N.  B. 
712,  it  was  also,  held  that  a  "chicken  house" 
was  a  building  tbat  couM  be  burglariously 
'  entered,  the  court  saying*. 

"The  parpose  of  the  Legislature  In  passliv 
the  foregoing  section  of  our  statute  waa  to 
radiodly  chimge  the  common  law  as  to  the 
crime  of  bur^ry,  snd  make  those  i^o  bur- 
glarioualy  enter  other  buOdings  than  a  mansion 
or  dwelling  house  guilty  of  that  crime." 

In  Favro  v.  State,  39  Tex.  Cr.  R.  452,  46  S. 
W.  932,  73  Am.  St.  Rep.  950,  it  was  held  that 
"a  t&it  or  structure  made  by  placing  two 
fwked  mesqulte  poles,  about  seven  feet  high. 
Into  the  ground,  with  a  ridge  pole  thereon, 
and  stretching  over  this  a  wagon  sheet,  the 
ends  of  which  are  brought  down  to  the 
ground  and  nailed  on  each  side  to  planks 
nailed  to  stakes  in  the  ground,  the  east  end 
ot  the  Btmctura  being  boxed  up  with  boards, 
with  a  door  and  some  boxes,  with  the  wagra 
sheet  tied  over  than,  close  up  to  the  west 
end."  was  a  "building"  within  the  contemidap 
tlon  of  the  Penal  Code 

Other  decisions  are  collated  in  Words  and 
Phrases  (1st  Ed.)  under  the  term  "House," 
vol.  4,  p.  33S1,  most  of  which  are  In  line  with 
the  foregoing.  Those  apparently  In  favor  of 
the  contention  of  appellants  represent  some- 
what different  fkcts  fron  what  are  found 
lierein,  and  tbcy  require  no  spedflc  notice. 

At  any  rate,  the  law  In  thia  state  was  cor- 
rectly set  forth  In  the  following  lD8tructi<Mi 
of  the  trial  court: 

"This  Jury  Is  Instracted  that,  if  you  believe 
from  the  evidence,  beyond  a  reasonable  doubt 
and  to  a  moral  certainty  in  this  case,  that  the 
bnilding  described  In  the  information  was  an 
inclosed  building,  about  6  feet  loiv  and  S  feet 
wide,  with  a  height  of  6  feet  on  one  side  and 
4  feet  on  the  oUier,  covered  with  a  roof,  and 
that  the  building  was  constructed  with  doors 
to  be  used  in  entering  the  baildiog,  and  was 
used  by  the  complaining  witness  as  a  bnilding 
within  which  to  keep  his  chickens,  then  I 
Instruct  you  tbat  that  chidea  house  would  con- 
stitute a  building  as  contemplated  by  our  stat- 
ute deilning  burglary,  to  wit:  Section  4S9  of  the 
P^nal  Code,  oven  though  said  chicken  house 
may  not*have  had  any  floor,  and  may  have  been 
attached  to  skids  so  that  the  same  could  be 
moved.  If  yoo  should  so  find.** 


To  this  instruction.  In  additloo  to  the  con- 
tention that  such  a  structure  does  not  consti- 
tute a  bouse  or  building  within  the  meaning 
of  said  section,  appaellants  make  the  further 
objection  that  it  Is  obnoxious  to  the  constito- 
tlonal  provision  forUddtng  Judges  &om  charg- 
ing Juries  as  to  questions  of  fact.  In  this 
appellants  are  in  error.  The  instruction  did 
not  assume  the  existence  of  any  of  the  com- 
ponent elements  of  the  structure,  but  it  de- 
clared what  the  legal^  conclusion  must  be  if 
certain  facts  were  shown  by  the  testimony. 
It  Is  true  that  there  Is  no  conflict  In  the  evi- 
dence as  to  the  size  and  character  of  said 
building  and,  therefore  It  would  have  been 
without  prejudice  if  the  court  had  declared 
what  they  were.  But  what  the  court  really 
did  was  to  deflne  or  explain  one  of  the  Impor- 
tant terms  used  In  the  definition  of  burglary, 
as  It  was  necessary  to  have  It  explained  in 
order  that  the  Jury  might  apply  it  to  the  evi- 
dence In  the  case.  It  was  no  more  an  Inva- 
sion of  the  province  of  the  Jury  than  for  the 
court  to  tell  them,  tbat  If  they  believed  a  bur- 
glary was  committed  between  sunset  and  sun- 
rise It  was  burglary  of  the  first  degree  TtM 
only  difference  Is  tbat  what  constitutes  bur- 
glary In  the  first  degree  Is  defined  In  the 
statute,  whereas  the  definition  of  the  term 
building,  or  bouse,  must  be  sought  in  the 
dictionary  and  dedslons  of  the  courts.  The 
instruction,  It  may  be  added,  owtalned  ft 
prc^r  conceptltm  of  the  term,  according  to 
said  anthoritlee.  Undoubted]^,  the  oonrt 
mli^t  have  defined  the  tenn  in  the  abstract, 
might  have  stated,  for  instuice,  In  the  lan- 
guage of  the  Suprane  Court  that  "a  house,  in 
the  sense  of  the  statute,  Is  any  structure 
which  has  walls  on  all  aides  and  is  covmd 
by  a  roof,"  but  the  omcrete  form  adopted  1^^ 
the  court  was  more  easily  understood  and  ap- 
plied. 0^  Jury  mif^t  well  hare  complained 
If  the  court  had  fialled  to  state  the  meaninf 
of  the  term  as  fixed  by  the  anthnltieB  in  ref* 
erence  to  those  elemoits  of  tlie  stnictare  tbat 
were  established  by  tile  ertdeaeb  As  laymsot 
they  would  be  supposed  to  understand  tbs 
meaning  of  the  term  "house"  as  used  in  com* 
mon  parlance  but  they  needed  tlie  asslstanca 
of  the  court  to  understand  the  wwd  as  a 
part  of  the  legal  termtnoli^  of  the  aam. 

In  view  <tf  the  tictf  as  beCwe  stated,  thst  - 
the  evidence  as  to  the  bnilding  was  wUlioat 
conflict,  It  would  not  have  bem  prejudicially 
erroneous  for  the  court  to  instruct  the  Jury 
that  said  structure  was  a  house,  as  cmtem- 
plated  tiy  said  section  of  the  Pmal  Coda 
Willis  V.  state,  8S  Tex.  Or.  R.  168,  26  S.  W. 
U19. 

V^rom  the  foreg(^g  it  follows  tbat  the 
trial  court  committed  no  error  In  refusing 
certain  Instructions  prc^raaed  by  defoidants, 
which  were  similar  to  one  another,  ot  whidi 
the  following  is  an  example: 

"You  are  further  instructed  that  if  the  al- 
leged chiden  house  was  portable,  and  made 
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for  the  cxprese  purpose  of  being  carrted  from 
I^ee  to  place  for  the  parpoee  of  holding  chick- 
«»,  ud  wa«  eoflstmcted  on  akida,  and  wai  not 
nsed  or  Intended  to  be  iiaed  for  any  purpose 
connected  with  habitation,  or  other  parpose 
for  which  houBee  are  ordinarily  used,  then  yon 
cannot  convict  the  defendants  of  burglary." 

The  other  refused  instnictions  pr(4)osed  by 
defendants,  as  far  as  correct  in  inljiciple, 
were  fully  covered  by  the  charge  of  the  court. 

There  Is  no  merit  io  the  C(Hitentl<Hi  that  the 
eTldence  Is  InsufflcieDt  to  support  the  verdict. 
It  Is  a  fair  Inference  from  the  showing  made 
that  the  owner  the  premises,  being  aroused 
by  the  barbing  of  a  dog  between  12  and  1 
o'clock  at  night,  went  from  his  residence  to  the 
dilcken  house,  a  distance  of  some  300  feet 
and  he  found  the  defendants  a  short  distance 
therefrom,  having  In  their  possession  certain 
dilckens  which  were  accustomed  to  roost  In 
said  structure.  There  was  evidence  also  that 
certain  human  tracks  were  found  in  the 
chicken  house  which  corresponded  with  the 
tracks  made  by  the  defendants  where  they 
were  ai^rehended  by  said  owner.  Indeed, 
without  further  speciflcation  of  the  evidence, 
we  may  say  that  there  can  be  no  reasonable 
doubt  that  the  charge  was  fully  sustained. 

We  find  no  error  in  the  record,  and  as  the 
deftodanta  se«n  to  have  been  falrty  tried  and 
justly  conricted,  the  Judgment  and  wder  are 
affirmed. 

We  coocur:  PRETWEm**  Presiding  Justice 
jfn  tem.;  HABT,  J. 

On  Petition  for  Blearing. 

PER  ODRIAM.  Appellants  in  their  peti- 
tion for  rehearing  contend  that  this  court 
misunderstood  their  position  In  stating  that— 

^  *^e  of  the  eontentlona  ef  appellants  is  that 
the  tnformaUoB  does  not  charge  the  offense  of 
buTflaiT,  fnasmoch  aa  it  appears  that  the 
honse  was  for  the  use  of  chickens  instead  of 
bsman  beings,  the  objection  growing  out  of 
the  common-law  conception  of  burglary." 

They  state  in  their  petition  that — 

"What  the  appellants  intended  to  convey  was 
that  there  is  no  sodi  term  ased  in  the  statute 
defining  Inrglary  as  chicken  boose,  and  that  in 
arriving  at  tb«  qoestion  whether  or  not  the 
structure  dorignated  as  chicken  house  came 
within  the  terms  defining  burglary,  that  it  ei- 
ther had  to  come  under  the  term  'bouse'  or 
'other  bnfldlag.'  The  question  of  whether  or 
not  it  was  inhabited  or  occupied  by  human 
beings  Is  not  raised  by  appellants." 

We  willingly  accord  to  apiwllants  the  bene- 
fit of  this  explanation  of  their  position,  but 
we  are  satisfied  that  it  can  make  no  differ- 
ence in  the  result  of  the  ai;^>eal.  The  term 
"Tiouse"  is  used  In  the  statute,  and  the  addi- 
tion of  the  qualifying  expression  "chicken" 
does  not  detract  from  the  force  of  the  infor- 
mation in  stating  the  offense  of  burglary. 
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Whether  it  was  a  "house^  In  contemplation 
of  the  statute  was  a  matter  of  pro(rf  to  be 
presented  at  the  trial.  We  are  still  entirely 
satisfied  that  such  proof  met  the  conditions 
of  the  statutory  requirement,  and  we  think 
no  satisfactory  reason  has  been  shown  why 
the  cause  should  be  reheard. 
The  petition  is  therefore  denied. 


(S2  Csl.  App.  177) 

la  re  PINNELL'S  GUARDIANSHIP. 

(Civ.  3762.) 

(IMstrlct  Court  of  Appeal,  First  District,  Di- 
vision 1.  Oallfomia.  April  6,  1821.) 

1.  Rarest  aM  eMIi  «=9»2<3)— Coart  mat  award 
eastedy  to  either  parent  indar  sscli  rsgslft" 
tlOM  ud  eoadltiou  as  It  nay  reqalra. 

In  awarding  the  custody  of  a  minor,  the 
court  is  to  be  guided  by  its  consideration  of 
the  child's  best  interests  as  to  temporal,  men- 
tal, and  moral  welfare,  and,  as  .between  par- 
ents, neither  is  entitled  to  custody  as  of  right, 
and,  other  things  being  equal,  the  child,  being 
of  tender  years,  sbouid  be  given  to  the  mother 
<Civ.  Code.  |  246);  and,  where  father  and 
mother  are  separated  without  being  divorced, 
the  court  may  grant  the  custody  to  either  for 
such  time  and  under  such  regulations  as  tiie 
case  may  require,  under  section  214. 

2.  Pareat  and  otilld  <3=s»2(4)  —  Deeree,  after 
hearing  and  observlag  wltaesses,  that  aioUiar 
is  qaallfled  te  care  for  ninor  daaghter  spbeld. 

Where  a  father  and  mother  were  not  di' 
vorced  and  the  father  sought  the  custody  of  a 
minor  daughter,  and  the  trial  court  heard  aU 
the  testimony  and  saw  and  oluerved  the  wit- 
nesses, ita  mandate,  giving  the  custody  to  the 
mother,  should  be  followed. 

a.  Parent  aad  child  «s»2(4)— Deeree  as  te  cas- 
tody  that  beth  parents  give  bond  that  mlaer 
renaln  la  jarisdietlon  bald  proper. 

Where,  on  the  father's  application,  custody 
of  a  child  was  awarded  to  the  mother,  with  pro- 
vision tliat  the  father  could  visit  it,  the  direo* 
tion  that  both  should  give  a  bond,  conditioned 
thi^  the  minor  should  not  be  removed  from 
the  jurisdiction  of  the  court.  Is  a  reaaonaliln 
regulation,  anthorlxed  by  Civ.  Code,  S  214. 

Appeal  from  Superior  Court,  Fresno  Coun- 
ty; M.  F.  HcCormlck.  Judge. 

In  Oie  matter  of  the  guardianship  of  the 
person  and  estate  of  Mildred  Bemlce  Pinnell, 
a  minor,  wherein  John  H.  Pinnell,  her  father, 
spptied  for  guardianship,  which  was  opposed 
by  Enna  M.  Pinnell,  his  wife,  mother  of  said 
minor,  and  from  an  order  granting  custody 
to  the  child's  mother,  giving  the  father  per- 
mission to  visit  his  daughter  at  reasonable 
times,  and  placlug  both  under  bond  not  to 
take  the  mino;  out  of  the  county,  the  i>eti- 
tloner  appeals.   Order  affirmed. 

See,  also,  193  Pac.  674. 
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A.  H.  Draw,  oC  Treaao,  for  appellant 
Henry  Hawion,  (tf  I*resnO|  tor  reqmndent 

WA8TB.  P.  J.  Jotm  H.  Flnnell,  the  peti- 
tioner and  appelant  In  this  matter,  sought 
to  be  appcrfnted  gnanUan  ot  the  person  and 
estate  of  Mildred  Bemice  Plnnell,  the  three 
year  old  daiy^ter  of  himself  smd  iilrma  M. 
PlimeU,  his  wife.  At  the  time  the  applica- 
tion was  made  the  minor  was  in  the  care  of 
the  mother,  who,  the  petitioner  alleged,  was 
an  unlit  and  Imprcver  person  to  have  the 
custody  of  the  child.  These  accusations  were 
denied  by  the  mother.  The  trial  court  found 
that  the  petitioner  and  respondent  are  hus- 
band and  wif^  living  In  a  state  of  separation, 
but  not  divorced.  It  detennlned  that  both 
parents  are  St  and  proper  persons  to  have 
the  care  and  custody  of  the  minor,  and  that 
nether  has  any  right  superior  to  the  other 
in  that  regard  while  they  continue  to  live 
separate  and  apart  It  determined  that  it 
would  be  for.  the  best  interests  of  the  minor 
that  she  be  placed,  and  remain,  in  the  cus- 
tody of  the  motlLer.  It  made  an  order  to 
that  effect,  and  directed  Mrs.  Plnnell  to  file 
an  undertaking  In  the  sum  of  ^,000  condi- 
ti<med  that  idie  would  not  take,  or  permit 
the  child  to  be  taken,  from  the  county  of 
JTresnb  The  father  was  granted  permls^on 
to  visit  his  daughter  at  all  reascmable  times, 
and  to  have  her  In  his  exclusive  custody  dur- 
ing suitable  hours  of  the  day  not  to  &LeeeA 
two  da^  in  each  week,  provided  that  be 
diould  file  an  undertaking  in  the  sum  of 
9^1,000,  payable  to  Mrs.  Plnnell,  conditioned 
that  hie  could  not  take,  nor  penult  the  child 
to  be  taken,  from  the  county  of  Fresno. 
From  tills  order  the  petitioner  has  wpealed. 

The  appellant  spedfles  several  errors  as 
grounds  for  this  appeal,  none  of  which  we 
find  of  sufficient  mwit  to  warrant  a  revnsal 
<tf  the  judgment  of  the  lower  court 

It  appears  from  the  record  that  petitioner 
and  respondent  married  in  Fresno  in  1916b 
The  child  was  bom  in  DecenAer'of  that  year. 
Two  years  later  the  parties  wait  to  reside 
in  the  state  of  Washington,  the  petitioner 
later  going  to  Wyoming,  where  he  was  em- 
ployed In  the  oil  fields,  and  where  the  mother 
and  child  joined  him.  '  The  father's  employ- 
ment took  htm  away  from  home  for  lung 
periods.  In  the  latter  part  <a  1919,  while 
petitioner  was  absent  at  hia  work,  the  re- 
spondent with  the  little  girl.  In  company 
with  a  woman  friend  and  her  three  children, 
removed  from  her  home  In  Glenrock  to  a 
cabin  some  3S  miles  in  the  country.  Here 
the  petitioner  found  her  some  time  later, 
living,  be  claims,  in  impn^r  relations  with 
one  Safford.  The  child,  at  the  time,  accord- 
ing to  the  petitioner's  testimony,  was  In  an 
unkempt  and  neglected  condition.  Petltlmier 
was  accompanied  by  a  deputy  sheriff,  who 
had  a  warrant  for  Safford's  arrest,  charging 
him  with  adultety  committed  with  Mrs.  Pln- 
nell. There  was  Introduced  upon  the  hear- 


ing in  the  court  bdow  the  record  of  a  Judg- 
ment of  convicttm  of  Safford  In  the  Jostlca 
court  of  Converse  county,  Wyo.,  from  wbb^ 
it  appears  that  Safford  pleaded  guilty  to  the 
idiarge  and  was  fined  and  sentenced  to  a. 
term  in  the  county  JaiL 

Petitioner  took  the  little  girl,  and  at  the 
request  of  Mrs.  Pinnell,  she  was  allowed  to 
accompany  blm  back  to  their  bama.  The 
parties  then  appear  to  have  separated,  dw 
father  taking  the  child  to  the  home  of  his 
parents  tn  the  state  of  Washingtoi.  Some 
time  Uiter  Mrs.  Plnnell  went  to  Washington, 
and  tn  the  absmce  of  her  hust»ind  filed  a 
petition  in  the  superior  conrf  of  Padfic  coun- 
ty for  a  writ  <^  habeas  corpus,  alleging  that 
her  husband  had  failed  tar  more  than  a 
year  to  summrt  either  herself  or  their  idiild. 
The  little  girl  was  placed  hy  the  court  tem- 
porarily In  the  custody  of  the  probation 
officer,  but  pending  final  determlnatim  ot 
the  habeas  corpus  proceedings  in  the  Supreme 
Court  of  Washington,  the  motlier  obtained 
IMissesslon  ot  her  and  brought  her  back  to 
Fresno  county  in  this  state.  The  father 
followed,  and  Initiated  this  guardianship  pro- 
ceeding. In  addition  to  the  foregoing  testi- 
mony, a  number  of  witnesses  testified  as  to 
the  graeral  reputation  of  Mrs.  Plnnell  for 
morality  and  chastity  while  she  resided  in 
Wyoming,  stating  It  was  Uid.  Another  wit- 
ness testified  that  Mrs.  Pinnell  and  Safford 
behaved  In  an  Improper  manner. 

Mrs.  Plnnell  appears  to  have  made  no 
effort  to  refute  the  testim<my  of  the  wit- 
nesses who  testified  to  her  bad  cuaracter 
while  she. lived  in  Wyoming.  She  did,  how- 
ever, deny  the  specific  allegation  of  Improper 
conduct  with  Safford,  and  Introduced  testi- 
mony of  a  number  of  witnesses  to  the  effect 
that  since  she  returned  to  this  state  and 
resided  In  Fresno  her  behavior  and  her  repo^ 
tatlon  are  good,  and  counsel  for  petltlonw 
In  opra  court  admitted  this  to  be  the  bict. 

[1)  In  awarding  the  custody  of  a  minor 
the  court  Is  to  be  gnlded  In  Its  consldoatloa 
hy  what  appears  to  be  for  the  beet  interests 
of  the  child  in  respect  to  its  temporal,  mental, 
and  moral  welfare.  As  between  parents  ad- 
versely claiming  custody,  neither  is  entitled 
to  Its  as  of  right  Other  things  being  equal, 
the  child  being  of  tender  years.  It  should  be 
given  to  the  mother.  Section  246,  Civ.  Code. 
Wh«i,  as  in  the  instant  case,  the  husband  and 
wife  live  in  a  state  of  separation  without  be- 
ing divorced,  the  court  has  pow»  to  award 
the  custody  of  the  minor  child  of  sudt  par^ 
ents  to  either  fbr  such  time  and  under  sndi 
regulations  as  the  case  may  requireL  Bection 
214,  OIv.  Code.  The  diild's  welfare  should 
ber  the  controlling  consideratton  in  sadi  mat- 
ters. In  re  Campbell's  Estate  180  QaL  88S; 
383,  62  Pac.  61S. 

It}  The  marital  relations  of  the  i^nidluit 
and  respondent  appear  to  have  bem  moat 
unhappy,  Jealousy  and  discontent  perhaps 
lending  ctiSot  to  accnsatiau  made  biy  mch 
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afalmt  the  ottao'  tat  tlie  present  proceeding. 
In  view  of  tbe  Ivroad  powen  Tested  In  tbe 
duncelltff  Is  providing  for  tht  cnstody  of 
children,  pnrtlcnlarly  those  of  trader  years, 
and  of  deciding  sacb  matters  In  tbe  manner, 
in  his  oidnioa,  which  conduces  most  to  the 
welfare  of  tbe  child,  we  think  It  very  rardy 
haniens  that  an  abuse  of  discretion  will  be 
foond.  In  tbe  Instant  case  tbe  trial  court 
seems  to  have  been  patient  and  to  have  al- 
lowed tbe  parties  ample  opportunity  to  pro- 
dnee  all  the  testimony  tbey  had  at  band. 
Hie  petitioner,  contestant,  and  Uttle  girl 
were  before  him.  After  such  hearing  and 
personal  obserratimi,  be  has  entered  a  decree 
which  on  Its  face  Is  In  keei^ng  with  the  con- 
slderadim  which  must  govern  In  sutdi  mat- 
ters. In  a  case  of  this  kind,  as  In  others, 
tbere  may  well  be  a  locus  penltentla.  Where 
the  present  conduct  of  tbe  mother  satisfies 
the  court  that  the  child  of  tender  years  may 
safely  be  committed  to  her  care,  tbe  man- 
date of  the  section  should  be  followed.  In  re 
Mash,  28  CaL  App.  602,  153  Pac.  961. 

[3]  Tbe  provisions  In  the  order  as  to  the 
custody  of  the  child,  and  the  direction  of  the 
lower  court  tbat  eacb  of  the  parties  should 
glTe  a  bond  conditioned  that  the  minor 
should  not  be  removed  from  tbe  Jurisdiction 
of  tbe  court.  Is  reasonable  regulation  author- 
ised by  section  214,  Civil  Oode  of  California. 
Cole  T.  Superior  Court,  28  Cal.  Aw- 1*  4*  151 
Pac.  16». 

The  order  Is  affirmed. 


We  concur; 
ABDS,  X 


KERRIGAN.    J.;  BIOB- 


lai:  Cal.  App.  110) 

ARM8TRON0  V.  SACRAMENTO  VALLEY 
REALTY  CO.  st  al.  (Civ.  2227.) 

(IHstrict  Court  of  Appeal,  Tlilrd  Dlctrict,  Cal- 
ifornia. March  28,  1921.  Hearing  Denied  by 
Supreme  Court  May  26,  1921.) 

I.  Comin^Rilte  aad  ssttlensst  4s920(l)— No- 
tice Is  writing  of  aMIttoaal  appraiser  Hats 
held  waived. 

Where  a  compromise  agreement  provided 
that  one  party  should  be  paid  by  the  other  par- 
ties a  certain  sum  In  cash  and  a  further  sped- 
fied  sum  in  lands  at  a  certain  value  to  b«  as- 
certained br  means  of  an  appraisement,  and 
tbat  eadi  dde  shonld  select  10  names  of  pro- 
posed sppraiaera,  placing  tbe  names  in  sealed 
envelopes,  snd  that,  if  tbree  names  were  found 
to  be  common  to  botli  lists,  these  three  should 
be  tbe  appraisers,  and,  In  carrTing  out  this 
provision,  three  names  were  found  to  be  com* 
non  to  both  lists,  but  one  of  tbe  tbree  ap- 
praisers refaaed  to  act,  the  fact  tbat  when  tbe 
•takehtrfder  went  to  the  representative  of  tbe 
3parties  who  were  to  make  the  payment,  and  de- 
manded the  adection  of  additional  lista  for  tite 
purpose  of  choosing  another  appraiser,  such 
parties  declined  to  submit  them  on  tbe  ground 


that  tbe  agreement  made  no  provision  for  ad- 
ditional lists  Id  such  ease,  asnounted  to  a  mdver 
of  a  written  notfee. 

3.  Syaolflo  performasoe  ^114(2)— Conplalat 
held  saflelently  to  plead  consideration. 
In  action  to  apedfically  enforee  a  con- 
tract of  compromise,  the  complaint  of  tbe  par- 
ty to  be  paid  under  the  compromise  agreement 
sufficiently  alleged  an  adequate  consideration 
for  the  agreement  where  It  eoatained  a  direct 
statement  or  avermeot  that  the  other  parties 
thereto  did  receive  an  adequate  consideration, 
snd  in  addition  contained  io  its  allegations  an 
affirmative  showing  that  they  all  received  an 
adequate  consideration,  and  that  as  to  them 
tbe  agreement  was  just. 

3.  Compromise  and  settlement  «=>6(3)— Com- 
promise of  litigation  held  adequate  oonsidera* 

tlOfl. 

Where  one  of  the  parties  to  a  compromise 
agreement  was  a  party  to  the  litigation  settled 
by  such  agreement,  the  compromise  of  such 
litigatiim  was  not  only  a  valuable,  but  an  ade,- 
quate,  consideration  for  her  obligation;  It  be- 
ing' immaterial  whether  her  obligation  was  prt* 
manly  her  own  or  was  entered  into  In  behalf 
of  sotne  9t  her  co-obligors. 

4.  Vendor  and  purchaser  «=339— Agreemeat  of 
vendor  to  procoro  oonssst  sf  wifs  to  sxeoa- 
tlon  of  eoaveyasoss  doss  sot  rsadsr  soatnwt 

void. 

A  contract  wherein  one  of  the  parties 
agrees  tbat  be  will  procure  the  consent  of  his 
wife  to  the  execution  of  certain  eonr^ancea 
therein  provided  to  be  made  is  not  void,  al- 
though, under  Civ.  Code,  i  3380,  it  might  be  a 
contract  tbat  could  not  be  spedfiddly  enforced. 

5.  Vendor  sad  parehassr  «bO— Vendor 
agree  to  eonviy  laiida  owasd  at  tbe  tlais  ^ 

aaother. 

One  may  agree  to  convey  lands  which  at  tbe 
time  of  contracting  are  owned  b;  another.  It 
being  presumed  that  the  contracting  party  is 
advised  tbat  be  can  at  the  proper  moment  pro- 
cure the  title  or  procure  the  holder  thereof  to 
make  or  join  in  the  proper  conveyance. 


6.  Spsetflo  psrfermanes  ^10(1)  —  Csstrsot 
■tsy  bs  snforoed  Is  part 

That  legal  title  was  outatanding  as  to  part 

of  the  property  sued  for,  was  not  a  complete 
defense,  but  plaintiff  would  be  entitled,  in  any 
event,  to  specific  performance  aa  to  such  por- 
tion of  the  property  as  stood  In  tbe  names  of 
def  endanta  or  any  of  them. 

7.  Compromise  and  settlement  ^11— Failure 
of  oontraot  provldiag  for  appraisal  to  pro- 
vide for  selection  of  anotlier  appraiser  la 
case  one  already  sslsotsd  rofussd  to  not  held 

Immaterial. 

Where  a  compromise  agreement  provided 
for  payment  in  part  in  land  to  be  valued  by  an 
appraisement,  each  side  to  select  fifteen  names 
of  proposed  appraisers,  and  if  three  names 
were  found  to  be  common  to  both  lists,  these 
three  to  be  the  appraisers,  the  contract  was 
not  ineffective  because  failing  to  provide  a 
method  of  selecting  an  alternate  In  place  of  an 
appraiser  so  selected  who  refused  to  act;  for. 
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In  Tfew  of  CSt.  Code,  H  1636.  1643.  165S,  It 
would  be  •named  tbat  a  Tacanc?  arisiiis  from 
mch  B  refusal  to  act  should  be  filled  in  a  man- 
ner provided  In  the  contract  "for  flDloK  other 
▼acandes,  naxnelj,  hj  resort  to  additloDal  lists 
of  fifteen  names  submitted  hj  ea<^  side,  each 
fixing  of  values  being  merely  a  means  to  an  end, 
aod  Dot  of  Itself  a  Tital  part  of  the  agreement; 
and  in  such  a  case  the  refusal  of  one  set  of 
parties  to  the  contract  to  Join  in  the  selection 
of  a  third  appraiser  joatlfled  the  trial  court, 
sittlDg  SB  a  court  of  equltr.  in  itself  fixing  the 
values  and  affording  such  parties  an  oppor- 
tuni^  to  complete  the  transaction  upon  the 
Tolues  thus  fixed. 

8.  Speclflc  performaRce  ^=>I28(I)  — Monetary 
relief  mt^  be  granted. 

Where,  through  no  fault  of  plaintiff,  specific 
performsDce  cannot  be  decreed,  the  court,  if 
It  has  jurisdiction,  will  grant,  as  an  altematiTe, 
monetary  relief,  which,  in  on  action  strictly 
at  law,  would  be  by  way  of  damages. 

9.  Compromise  and  Mttlement  <9=>20(2) — 
terest  allowed  from  breach  of  asreement. 

On  defendants'  breach  of  a  compromise 
agreement  by  refoainK  further  to  perform  and 
by  declaring  to  plaintiff  that  further  perform- 
ance was  ImpoBsible,  plaintiff  was  entltied  to  in- 
terest from  the  date  of  audi  breach. 

10.  Speoillo  performsaoe  4s»l28(l)  —  Money 
Judgment  held  proper. 

In  action  for  specific  perfoimance  of  a 
compromise  agreement,  where  the  court  bad 
extended  to  defendants  an  opportunity  to  con- 
Tey  in  accordance  with  the  agreement,  of  whi<A 
opportunity  they  declined  to  avail  themselves, 
the  court  thereuptm  properly  affbrded  relief  by 
way  of  a  mcmey  Judgment  for  the  sum  provided 
in  the  agreemvit  to  be  paid. 

Appeal  from  Superior  Court,  Olenn  Coott- 
ty;  H.  D.  Gregory,  Judge. 

Action  b;  W.  S.  Armstrong  against  the 
Sacrameoto  Valley  Realty  Company  aod 
others.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Afilrmed. 

See,  oiM,  186  Pac.  874. 

OlaiMe  F.  Pnrkltt  and  W.  T.  Belleu,  both 
of  Willows  (Courtney  L.  Moore,  oi  San 
Frandsco,  of  counsel),  for  appellants. 

Frank  Freeman  and  George  Freeman, 
both  of  Willows,  for  respondent 

PRBWETT,  Presiding  Justice  pro  tern. 
This  is  an  appeal  from  a  Judgment  in  favor 
of  the  plaintiff  and  respondent  and  against 
the  appellants  In  an  action  brought  against 
them  to  enforce  the  terms  of  a  contract 
dated  on  April  27,  1917.  Though  the  rec- 
ord In  the  case  Is  somewhat  voluminous,  the 
actual  matters  In  dispute  may  be  brought 
down  to  a  very  narrow  compasa 

On  December  6,  1910,  the  respondent  and 
other  persons  owned  1,251  shares  of  the  cap- 
ital stock  of  Armstrong-Quatman  Company, 
a  corporation,  and  the  appellant  Mrs.  Quat- 


man  owned  the  remaining  1,2^  shares.  On 
said  day  said  corporation  entered  into  a  con- 
tract with  the  appellant  Sacramento  Valley 
Realty  Company,  a  corporation,  whereby 
Armstrong-Quatman  Company  sold  to  the 
latter  corporation  certain  tracts  ot  land  sit- 
uated to  the  counties  of  Qlenn  and  Colusa 
for  the  agreed  price  of  $25,000,  payable  in 
small  Installments. 

The  appellants  G.  Tj.  Donohoe,  A.  H.  Qnat- 
man,  and  H.  J.  Barceloux  were  stockholders 
tn  the  Sacramento  Valley  Realty  Company, 
and  they  made  themselves  parties  to  said 
contract  of  Dec^nber  6, 1910.  Divers  differ- 
ences having  arisen  among  the  parties,  the 
respondent  commenced  an  action  against 
the  parties  to  tbet  contract  In  this  action 
Mrs.  Quatman  became  an  intervener,  assert- 
ing by  way  of  intervention  that  she  had  an 
Interest  in  the  proceeds  of  the  sale  as  owner 
of  1,240  shares  of  stock.  Judgment  went 
against  all  the  defendants  therein  and  the 
Intervener,  and  they  all  appealed  the  case 
to  the  Supreme  Court  The  action  of  that 
tribunal  Is  reported  In  179  CaL  648,  ITS 
Pac.  516. 

[1  ]  While  that  appeal  was  pending  the  par^ 
ties  got  together  on  the  terms  of  a  proposed 
compromise.  These  terms  were  embodied 
in  a  lengtity  agreement  dated  April  27,  1017, 
which  agreement  constitutes  the  foundatl<m 
of  the  present  action.  It  will  be  seen  that 
Mrs.  Quatman,  claiming,  as  she  did,  prac- 
tically one-half  the  {Moceeda  of  sale  to  arias 
from  the  earlier  contract  vas  vitally  in- 
terested in  the  outcome  of  the  compromise 
agreement  This  compromise  agreemoit 
provided  substantially  that  the  various  suits 
pending  between  the  partly  some  20  In  all, 
should  be  dismissed;  that  the  appellants 
herein  should  pay  to  the  respondent  the  sum 
of  $5,000  in  cash  and  a  further  sum  of 
$12,796.01  in  lands  at  a  certain  value  to  tw 
ascertained  by  means  of  an  amiralsenient. 
It  is  out  of  the  provlslms  for  this  appraise* 
moot  that  most  of  the  points  on  this  ani>eal 
arise.  The  agreement  provides  that  each  side 
should  select  fifteen  names  of  proposed  aiK 
praisers,  placing  the  names  In  sealed  «i- 
velopes,  snd  that  if  three  names  were  found 
to  be  common  to  both  lists,  these  three 
should  be  the  appraisers.  No  specific  provi- 
sion was  inserted  in  the  agreement  for  the 
selection  of  an  alternate  in  case  <me  of  the 
three  should  refuse  to  act,  although  It  was 
provided  that  If  three  names  were  not  found 
to  be  common,  then  additional  lists  of  fifteen 
names  should  be  prepared  until  the  requisite 
numtier  was  thus  obtained.  Three  names 
were  found  to  be  common  to  both  lists,  bat 
one  of  the  three  appraisers  refused  to  act. 
The  agreement  provides  that  such  additiwial 
lists  should  be  prepared  on  two  days*  notice 
in  writing,  and  no  such  written  notice  was 
given.    However,  the  stakeholder  went  to 
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the  representative  of  the  appellants  and  de- 
manded the  selection  of  addldonal  lists,  bnt 
the  apprilants  declined  to  submit  them  on  the 
gronnd  or  claim  that  the  agreement  made 
no  provision  for  additional  lists  in  such 
case.  This  amounted  to  t  waiver  of  a  writ- 
ten notice,  since  such  claim  d«nonstrated 
that  a  more  formal  notice  would  have  been 
unandllng.  The  respondoit  promptly  pre- 
pared his  addltlcmal  list  The  appellants 
contmded,  and  on  this  appeal  contend,  that 
the  omiBBlon  <tf  the  i^creement  to  make 
vetdflc  proTlaiMi  for  supplying  the  phice 
of  an  appraiser  who  refused  to  act  rendered 
the  entire  agreemoit  Incapable  of  perform- 
ance and  consequently  null  and  void.  No 
claim  was  made  Iqr  any  of  the  appellants 
prior  to  the  ctHumencement  of  this  suit,  so 
far  as  the  recc»d  Informs  -an,  that  the  agree- 
ment was  inequitable^  unjust,  or  unoon8d<m- 
able,  nor  that  the  money  agreed  to  be  paid 
waa  not  Justly  due.  It  la  a  case  where  the 
Btlgants  withheld  both  the  land  and  the 
mon^  and  reftise  to  sutKnit  a  list  of  apprais- 
ers m  the  idea  that  it  is  not  so  nominated 
la  the  agreement 

(2]  All  the  appdlanta  make  the  point  that 
the  complaint  does  not  show  that  they  re- 
oeiTed  adequate  consideration  for  tlwir 
nnda>taklng,  and  that  as  to  them  it  Is  eqnl< 
table  and  Just.  While  Oie  appellants  devote 
nmdti  space  In  th^  briefs  to  this  point  it 
Is  snfllclent  to  say  tiiat  the  complaint  con- 
tains a  direct  statement  or  averment  that 
they  dM  receive  an  adequate  consideratirai, 
an^  moreoTH',  ctwtains  in  Its  many  all^- 
tltms  an  afflrmatlTe  showing  that  the  appel- 
lants and  eacta  of  them  received  an  adequate 
OMisideratloD,  and  that  as  to  them  the  agree- 
ment Is  Just  No  more  la  required.  No 
more  could  be  stated. 

itl  The  appellant  Letltla  Beretta  Quatman 
mates  the  furttwr  point  that,  while  the  com- 
plaint may  show  that  the  agreement  is  equi- 
table and  Just  and  fomided  on  an  adequate 
consideration  as  to  the  other  appellants,  yet 
as  to  her  It  falls  to  do  so.  Bnt  she  waa  a 
party  to  this  litigation — the  very  controversy 
that  resulted  in  the  compromise  agreement 
She  had  intervened  In  the  principal  suit  and 
had  appealed  from  an  adverse  Judgment 
therein.  The  compromise  of  the  Utlgatlm  in 
whidh  she  had  so  vital  an  Interest  was  not 
only  a  valuable,  but  an  adequate,  consldera- 
tlm  for  her  obligation,  and  It  matters  not 
whether  her  obligation  was  primarily  her 
own  or  was  entered  Into  in  b^lf  of  some  <^ 
her  ■oo-obllgora.  In  this  view  of  the  matter, 
the  complaint  shows  that  the  condderatlon 
tor  her  obligation  was  adequate.  It  does  not 
seem  to  be  seriously  disputed  that  sucfa  con- 
sideration may  be  sufflclently  shown  by  the 
general  allocations  of  the  complaint;  but 
any  doubt  on  the  subject  is  fully  settled  tqr 
tlie  ftrtlowlng  extract  from  a  late  opinion: 

fs  not  necessary,  however,  that  the  com- 
plaint for  spedfio  eiiorcsment  shoold  dedara^ 


in  the  very  words  of  the  Oode,  that  tiiere  was 
'an  adequate  consIderatioQ  for  the  contract' 
and  that  it  was  'just  and  reasonable.*  •  *  • 
The  proper  mode  of  pleading  la  to  set  forth  the 
facts  from  which  the  court  ma;  conclude  that 
the  contract  is  supported  by  an  adequate  con- 
sideration and  is,  as  to  the  defendant  'air  and 
Just."  llagee  v.  Magee,  174  GoL  276,  182 
Pac  1023. 

[4-1]  2.  The  appellants  Insist  that  the 
agreement  is  void  for  the  reason  that  O.  L. 
Donohoe  contracts  therein  that  he  wfU  pro- 
cure the  consent  of  his  wife  to  the  execution 
of  certain  conveyances  therein  provided  to 
be  made.  But  first  sudtx  a  provision  does 
not  render  a  contract  void,  although  It 
might  be  a  contract  that  could  not  be  specif- 
ically enforced  (section  3390.  Gy.  Code) ;  and, 
secondly,  in  this  case  the  appellant  Dmohoe 
has  Mite  red  Into  no  Bucb  stipulation.  There 
is  a  provision  in  the  agreement  that  a  con- 
veyance from  her  would  be  sufficient  It 
la  In  no  way  unlawful  for  a  party  to  agree 
to  convey  lands'  which  at  the  time  of  con- 
tract are  owned  by  another.  In  sndi  case 
it  Is  luresumed  that  the  contracting  party  is 
advised  that  he  can  at  the  propec  moment 
procure  the  title  or  procure  the  holder  there- 
of to  make  or  Join  In  the  proper  conveyance ; 
but  in  any  view  that  Is  his  own  affair.  He 
Is  none  the  less  answerable  for  his  breadi, 
even  though  he  may  have  placed  himself  In 
a  position  where  he  cannot  comply  with  fba 
terms  of  his  contract  Ttila  principle  Is  a 
oomi^te  answor  to  the  claim  ot  aM>eUants 
that  the  respondent  cannot  maintain  this  ac- 
tion because  he  knew  at  the  time  of  contract 
that  the  appellants  did  not  own  the  property 
Involved.  However,  It  is  not  shown  that  he 
knew  this,  althou^  It  is  shown  that  at  leftat 
a  portion  at  the  legal  tttie  stood  In  the  names 
ef  othns.  But  respondent  was  nevertheless 
entitled,  In  any  event,  to  spedflc  perfermance 
aa  to  such  portion  the  property  as  may 
have  stood  in  the  names  of  aK>eI1aats  or  any 
of  them.  Famum  t.  Clarke,  148  CaL  610. 
84  Paa  168. 

8.  Complaint  is  made.that  the  court  fennd 
without  sufficioit  evidence  that  Frank  Free- 
man had  executed  a  certain  quitclaim  deed, 
but  neither  party  is  cwnplalnlng  that  this 
deed  was  not  executed,  neither  party  assigns 
this  is  a  breach,  and  neither  party  is  injured 
the  finding.  The  delivery  of  sudi  a  deed 
was  preliminary  to  the  payment  of  the  first 
or  initial  check  of  $6,000,  and  neither  party 
complains  that  this  dieck  was  not  delivered, 
nor  does  either  party  set  out  its  delivery  or 
nondelivery  In  their  pleadings  as  a  breadtL 
The  whole  matter  Is  nnlmportant 

[7]  4.  Other  points  urged,  ssve  one,  are 
nnlmportant,  and  they  require  no  special  at* 
tention.  This  one  excepted  point  Is  the 
failure  ot  the  agreement  to  provide  a  method 
of  selecting  an  alternate  In  place  ttf  an  ap- 
praiser refusing  to  act  The  amiellants  bold- 
ly insist  that  this  oonditlon  Mocks  the  en^ 
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forcement  of  the  sgreement,  although  they 
make  no  pretense  of  controTertlng  the  Justice 
of  the  respondent's  claim  to  the  land  or 
money.  The  agreement  to  select  three  names 
from  the  lists  of  fifteen  necessarily  Implied 
the  names  of  persons  who  would  be  willing 
to  act.  This  Is  not  a  violent  nor  an  nn- 
reasonable  interpretation  of  the  agreement 
It  is  fundamental  that  a  contract  must  be 
so  Interpreted  as  to  give  effect  to  the  mutual 
Intention  of  the  parties  as  It  existed  at  the 
time  of  extract  Section  1636,  Olv.  Code. 
It  must  receive  such  an  Interpretation  as 
will  make  It  lawful,  operative,  definite,  rea- 
sonable, and  capable  of  being  carried  Into 
effect,  If  this  can  be  done  without  violating 
the  Intention  of  the  parties,  as  such  Inten- 
tion existed  at  the  time  of  contract.  Sec- 
tion 1643,  Civ.  Code.  Stipulations  which  are 
necessary  to  make  a  contract  reasonable  are 
Implied,  Section  1656,  Glv.  Code.  In  the 
light  of  these  obvious  principles  of  Interpre- 
tation, no  embarrassment  is  encountered  in 
holding  that  a  vacancy  arising  from  the 
refusal  of  an  appraiser  to  act  should  be  filled 
in  the  manner  provided  In  the  contract  for 
filling  other  vacancies,  to  wit,  by  resort  to 
additional  lists  of  fifteen  names  submitted 
by  each  side.  If  this  Is  a  correct  view,  then 
the  appellants  committed  a  breach  of  the 
agreement  when  they  refused  upon  request 
to  submit  additional  lists.  If  this  view  is 
open  to  question,  then  we  have  a  condition 
where,  owing  to  the  incompleteness  of  the 
agreement,  no  method  of  carrying  It  into 
effect  Is  provided,  and  equity  can  adopt  the 
method  most  in  harmony  with  the  covenants 
of  the  parties.  In  either  view,  the  court 
was  authorised  to  entertain  the  action  and 
to  render  equitable  relief. 

The  selectlcm  of  the  appraisers  was  merely 
a  means  to  an  end  and  Is  not  ot  itself  a 
vital  part  of  the  agreement.  It  was  no 
more  than  a  method  of  selecting '  unbiased 
appraisers.  The  court  la  an  unbiased  ap- 
praiser, and  under  the  authorities  Is  com- 
petent to  appraise  the  land.  As  said  by  the 
Supreme  Court  of  Washington  in  the  case  of 
Cogswell  T.  Cogsw^  70  Wash.  178, 126  Pac. 
431: 

*The  matter  In  salt  having  been  settled  by 

the  Bolemnly  executed  contract  of  the  parties, 
that  contract  having  been  partly  performed 
on  both  sides,  the  failure  to  arbitrate  relating 
only  to  a  nonessential  incident,  not  giving 
ground  for  a  rescission,  it  follows  that  the  ap- 
pellants bavfl  mistaken  their  reined?.  They 
should  have  applied  to  the  court  for  the  en- 
forcement of  the  contract  by  fixing  the  price 
of  the  land.** 

And  quoting  from  another  case: 

"In  such  s  case  the  courts  hold  that  the  mat- 
ter of  determining  the  price  Is  matter  of  fonn, 
rather  than  of  substance;  and  if  It  becomes 
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evident  tiiat  It  cannot  be  determined  hi  the 
manner  provided  for  in  the  contract,  by  reasoo 
of  the  refusal  of  one  party  to  do  what  in  equi- 
ty he  ought  to  do,  the  court  win  determine  it 
upon  the  application  of  the  other."  Town  of 
Bristol  V.  Bristol  Waterworks,  19  B.  I.  ^IZ,  84 
AtL  869,  82  L.  B.  A.  740. 

To  substaxitiaUy  the  same  effect  are  Cook« 
V.  MlUer,  25  R.  I.  92,  64  AtL  927, 1  Ann.  Oaa. 
30,  and  Groevenor  v.  Flint,  20  B.  L  21,  87 
AtL  304.  In  Pars(ms  v.  Amboe,  121  Ga.  88, 
48  S.  B.  606,  tbe  umpire  died,  and  the  court 
itself  determined  the  valoes.  ^nie  oonrt 
said: 

"So,  too.  In  contracts  of  tale  the  imrtles  may 
stipulate  *  •  •  that  the  value'  of  the  prop- 
erty shall  be  ascertained  by  appraisers  befor* 
either  has  the  right  to  sue.  This  fixing  of  val- 
ues, however.  Is  a  mere  Incident  and  not  of  tiw 
Bobstance  of  the  contract  It  rather  serves  the 
office  of  evidence,  than  of  a  finding  which  con- 
strues the  contract  or  determines  rights.** 

[8]  We  entertain  no  doubt  that  the  refusal 
of  the  aK)ellants  to  Join  in  the  selection  ot 
a  third  appraiser  Justifies  the  trial  court, 
sitting  as  a  court  of  equity,  to  take  the  nut- 
ter in  hand  and  itself  fix  the  values  and 
and  afford  the  SKKllants  an  opportunity  to 
complete  the  transaction  upon  the  values 
thus  fixed.  Upon  their  failure  so  to  do,  It  ia 
well  settled  that  the  court  could  grant,  as 
an  alternative,  a  Judgment  for  monetary 
relief.    Our  Supreme  Court  says: 

"And.  finally,  it  is  Indisputable  that  where, 
through  no  fault  of  the  plaintiff  in  equity,  ^>e- 
cific  performance  cannot  be  decreed,  the  court, 
having  obtained  Jorisdiction  of  the  subject-mat- 
ter properly  within  Its  cognizance,  will  grant 
as  an  alternative  monetary  relief,  which  in  an 
action  strictly  at  law  would  be  by  way  of  dam- 
ages." Messcr  v.  Hibemla  8.  &  L.  Soa,  149 
CaL  122.  84  Pac.  836. 

[91  5.  The  court  allowed  the  respondent 
Interest  on  the  sum  found  due,  or  rather  on 
the  sum  admitted  to  be  due,  from  July  1, 
1017.  At  or  about  this  date  the  appellants 
committed  a  breach  of  the  agreement  by  re- 
fusing further  to  perform  and  by  declaring 
to  the  respondent  that  further  performance 
was  impossible.  From  that  date  the  re- 
spondent was  entitled  to  interest. 

[10]  6.  The  court  extended  to  the  appel- 
lants an  opportunity  to  conv^,  of  which 
opportunity  they  declined  to  avail  thena- 
selves.  The  court  thereupon  afforded  relief 
by  way  of  a  money  judgment  for  Qie  mm 
provided  In  the  agreement  to  be  paid.  Thia 
method  of  procedure  is  open  to  no  objectloti. 
and  is  in  harmony  with  the  usual  practice. 

We  find  no  error  In  the  record  and  the 
Judgment  Is  accordint^  affirmed. 

We  concur:  HABT,  J,;  BUBNiim,  J. 
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ELLIS  V.  CHAMBERS,  Statt  Ctstrttttr, 
•t  al.   (Civ.  2208.) 

(IMrtriet  Court  of  Appeal.  Third  Dlatriet,  Oal- 
ifomla.  Anc.  S,  tSOQ.) 


vsw  taoauoHD  land  co.  t.  rrAsovim  t2t 

(in  p.) 

2.  EvIdsNM  «s>4ei(l)— Parol  avUeaoa  taatf- 
nlMlblo,  wharo  writtea  ooatraet'U  daflalte. 
Where  a  written  contract  for  the  pnrchase 
of  lands  on  Installmenta  waa  definite  and  gave 
the  porchaaer  no  right  16  ^andon  on  pain  of 
forfeiting  payments  made,  parol  eTidence  offered 
for  the  parpoae  of  showing  that  the  partiaa 
intended  the  purchaser  should  have  the  right  to 
abandon  la  inadmissible,  in  yiew  of  CSt.  Code, 
1  1639. 


MairfMiga  «»I4<3)— Writ  riMtad.  whora  ra- 
apawlants  ara  wllllai  to  do  acta  daairad. 

Application  for  a  writ  of  mandate,  to  be 
iKrected  to  the  state  controller  and  state 
treasorer,  requiring  tfaem  to  credit  proceeds  of 
certain  cheeks  to  "the  proper  state  bigbvay 
fond,"  will  be  denied,  where  it  appears  that  re- 
spondents have  at  all  times  been  willing,  and 
are  stiU  willing,  to  credit  any  paymenta  re- 
ceived on  account  of  any  co-operatire  projects 
to  any  funds  lawfully  deaignated  bj  the  atate 
engineering  department. 

AiH>Ucatloii  by  W.  BlUa  for  writ  of  man- 
date, to  be  directed  to  Jcim  S.  Chambers,  as 
ControUw  of  the  State  of  California,  and 
Friend  W.  Bldiardson,  aa  Treasurer  of  the 
State  of  Oallfomia,  requiring  them  to  credit 
procecda  of  certain  checks  to  "the  pn^r 
state  highway  fund."  Writ  denied. 

Dunn  &  Brand,  of  Sacramoito,  tot  peti- 
tioner. 

U.  S.  Webb,  Atty.  Gen.,  and  Robt  T.  Mo- 
Kisicfc,  Deputy  Atty.  Gen.  (O.  a  Carleton 
and  James  L.  Atterldge,  both  of  Sacramen- 
to, of  coonseO.  for  respmidettta. 

PESt  OUBIAM.  It  appears  to  0ie  court 
In  this  proceeding  Oiat  the  resimndents  bave 
at  all  times  been  willing,  and  are  now  ready 
and  wining,  to  credit  any  paymrats  received 
from  tlie  general  government  on  account  of 
any  co-<v>eratlye  projects  to  any  fund  or 
funds  as  may  be  lawfully  designated  by  tbe 
state  engineering  department 

Xt  M\own  that  no  writ  of  mandate  should 
ISBoe  her^;  and  it  Is  so  ordo^d. 


(52  CaJ.  App.  m) 

NEW  RICHMOND  LAND  CO.  v.  IVANO- 

VICH.     (Civ.  3738.) 

(District  Court  of  A^ipeal,  First  District,  Di- 
vision %  California.  AprO  12,  1921.) 

I.  Vosder  and  piroiiaasr  ^984— Previsloa  gfv- 
iag  vasdor  right  to  forfsH  paysieats  is  sveat 
of  defasH  does  sat  parahaaar  optloa  to 
abaadtofl  ooatraot 

Where  a  contract  for  the  pnrchase  of  land 
«B  installments  provided  tbat  in  event  of  the 
porchaser'a  default  the  vendor  might  forfeit  all 
rights  nnder  tbe  agreement  and  retain  amounts 
paid,  the  provision  was  one  clearly  for  the  ben- 
efit of  the  vendor  giving  liim  an  option,  bat  the 
porchaacr  baa  no  option  which  will  allow  him 
to  abandon  the  contract  on  pain  of  forfaitore  of 
installmenta  paid. 


Appeal .  from  Superior  Court,  City  and 
County  of  San  Francisco;  Eidmund  P.  Uogan, 
Judge. 

Action  by  the  New  Bldunond  Land  Com- 
pany against  Hartln  Ivauovlch.  From  Jndg- 
mait  for  plaintiff,  defendant  ai^teala.  Af> 
firmed. 

Ralph  Ia.  Hathom,  oC  San  EYaudaco^  for 

appellant 

Faulkner  A  Faulfcneri  <tf  San  Fnndsco^ 

for  respondent 

KERRIGAN,  J.  Tbls  la  an  appeal  from  a 
judgment  In  favor  of  plalntUf  In  an  action 
brought  to  recover  a  balance  alleged  to  be  due 
under  a  contract  by  the  terms  of  which  tbe 
defendant  agreed  to  purchase  from  the  plain- 
tiff certain  lotg  of  land  In  the  city  of  Rich- 
mond, the  purchase  price  to  be  paid  in  mrath- 
ly  installments.  ,  Defendant  made  a  number 
of  such  paymwts,  and  then  abandoned  the 
contract  whereupon  the  present  action  was 
brought  to  recover  the  balance  of  such  In- 
stallments. 

In  support  of  his  appeal  the  defendant  con- 
tends that  according  to  the  terma  of  the 
contract  entered  into  between  the  plaintiff 
and  himself,  in  tbe  event  that  he  should  fall 
to  make  the  specified  payments,  the  only  rem- 
edy of  his  vendor  was  the  retention  by  him 
of  the  amount  of  money  already  paid  on  the 
purchase  price,  the  respective  rights  and  obli- 
gaticms  of  the  parties  being  thereby  terminat- 
ed, which  ezduded  any  right  on  tbe  part  of 
the  vendor  to  recover  any  unpaid  balance. 
The  provision  of  the  contract  upon  which 
this  claim  of  the  appellant  ta  predicated  reads 
aa  follows: 

'The  due  performance  of  all  covenants  and 
agreements  on  tbe  part  of  the  buyer  is  a  condi- 
tion precedent  whereon  depends  the  perform- 
ance of  tbe  agreements  on  the  part  of  the  seller. 
In  the  event  of  a  failure  of  the  buyer  to  comply 
with  the  covenants  and  agreements,  or  any  part 
thereof,  on  his  part  entered  into,  tbe  seller 
shall  be  releaaed  from  all  obligations  in  law  or 
equity  to  transfer  and  convey  said  property,  or 
any  part  thereof,  and  the  buyer  shall  forfeit  all 
rights  under  thia  agreement,  and  all  rigbta  to 
any  and  all  moneys  which  he  shall  theretofore 
have  paid  hereunder,  as  liquidated  damages  for 
such  default  and  not  as  a  penalty." 

[1]  We  aro  unable  to  concur  In  appellant's 
coostmction  of  this  provlsi<m  of  the  contract 
It  is  clearly  one  Int^ded  for  the  benefit  nt 
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tbe  vendor  by  whtdi,  st  bis  option,  in  the 
event  of  tbe  vendee's  default,  he  is  relieved 
of  hla  obligation  to  convey  the  lots  sold,  and 
may  regard  as  forfeited  all  payments  there- 
tofore made  by  the  vradee,  or,  waiving  tbe 
forfeiture,  be  may  require  the  vendee  to  com- 
plete his  contract  The  vendee  Is  given  no 
option,  but  must  abide  by  the  election  of  the 
vendor.  Smith  v.  Mohn,  87  Cal.  489,  25  Pac. 
606;  Korth  Stockton  v.  Flacher,  138  Cal.  100, 
TO  Pac.  1062,  71  Pac.  438 ;  Clock  v.  Howard, 
123  Cal.  1,  56  Pac.  713,  43  L.  R.  A.  199,  69 
Am.  St  Rep.  17;  Shenners  t.  Prltchard,  101 
Wis.  287,  80  N.  W.  458. 

In  Wllcoxson  v.  Stltt  65  Cal.  596,  4  Pac. 
629,  52  Am.  Rep.  310.  where  a  similar  con* 
tract  was  under  review,  it  was  held  that  un- 
der a  contract  for  the  sale  of  land.  In  which 
the  vendra  agrees  to  pay  a  balance  of  the 
purchase  money  on  or  before  a  certain  date, 
and  the  vendor  agrees  to  convey  upon  such 
payment,  and  which  provides  that  If  the  ven- 
dee shall  fall  to  make  such  payment  he  shell 
forfeit  all  right  to  the  land,  and  the  vendor 
shall  be  released  from  all  obligations  to  con- 
vey, "and  the  agreemrat  shall  be  void,"  if  tbe 
vradee  n^lects  or  refuses  to  pay  the  vendor 
has  tbe  option  to  avoid  or  enforce  the  con- 
tract, and  may,  If  he  so  elects,  sue  and  re- 
cover the  unpaid  balance  of  the  purchase 
money. 

Tbe  instant  case  Is  distinguishable  from 
the  case  of  Beckwitb  Land  Co.  v.  Allison,  28 
C^l.  App.  473,  147  ^c.  482.  and  other  casL's 
relied  upon  by  the  appellant  Here,  as  we 
have  seen,  It  was  optional  with  tbe  plaintifF 
whether  be  should  declare  the  amounts  paid 
forfeited,  or  should  Insist  upon  performance 
of  tbe  contract ;  while  in  the  cases  relied  up- 
on by  the  ai>peltaDt  the  contract  uncondition- 
ally provide  that  uptxi  failure  of  the  pur- 
chaser to  comply  with  the  conditions  to  be 
performed  by  him  a  certain  sum  was  to  be 
forfeited  as  damages  for  his  nonfulfillment 
of  those  ctKidltions.  In  such  a  situation  It 
is  plain,  as  stated  In  those  cases,  that  the 
purchaser  lias  an  <vtlon  to  purchase  with- 
out any  obligation  beyond  the  fact  that  he 
la  subject  to  tbe  loss  of  bis  forfeit  money  If 
be  does  not  c(nnptete  the  transaction. 

[21  Finally,  we  think  tbe  court  properly 
excluded  parol  evidoice  offered  for  tbe  pur^ 
pose  of  showing  that  the  parties  intended 
that  tbe  purchaser  should  have  tbe  right  to 
abandon  the  contract  at  any  time  upon  suffer- 
ing the  loss  of  payments  already  made.  Here 
the  contract  Is  free  from  uncertainty  or  am- 
biguity, and,  accordingly,  tbe  Intention  of  the 
parties,  must  be  ascertained  from  the  formal 
agreement  See  Ctr.  Code,  f  1639;  Payne  v. 
Com.  Nat  Bank,  177  Cal.  68,  169  Fac;  1007. 
U  B.  A.  1918C.  328. 

The  Judgment  is  ajnrmed. 

We  concur:  WASTE,  P.  J.;  RICH- 
ARDS, J. 


(52  Cal.  App.  55) 
BOZARTH  V.  BIRCH.    (CIV.  3671.) 

(District  Court  of  Appeal,  Fint  XMstrlct.  Di< 
vision  1,  Galifomia.  Ifarch  24,  1921.  Hear^ 
ing  Denied  1^  Supreme  Oonrt  Ifay  23, 1921.) 

1.  Fraud  «=334-~ReseitsloB  wwstlal  to  reosv- 

ery  for  andtie  laflaence. 
In  an  action  for  damages  based  solely  od 
defendant's  exerdae  of  undue  influence  over 
plaintiff  in  the  procurement  of  a  contract  where- 
by plaintiff,  who  liad  lent  to  the  corporation  In 
which  defendant  was  stockholder  and  director, 
sorrendered  liis  notes  and  stock,  the  complaint 
not  averring  resdswon  of  the  contract,  did  not 
state  &cts  Buffieient  to  eonsUtdte  a  cause  ot 
action. 

2.  Fraud  «=>34— Readssloa  held  sot  essesttal 
to  attaofc  OR  ssrrander  of  notes  asd  stsek  ky 
ose  undaly  InflusMed  ud  dwahrad. 

In  an  action  soimding  in'  f  rand  by  i^aintiff 
against  defendant  stoekholder  and  director  In 

tbe  corporation  to  which  plaintiff  had  lent  M 
account  of  defendant's  baring  induced  plaintiff 
to  surrender  his  notes  of  the  corporation  and 
stock,  complaint  held  not  based  wholly  or  chief- 
ly on  defendant's  undue  influence  over  plaintii^ 
■o  as  to  necessitate  resdssion  before  suit  but 
to  sound  in  fraud,  consisting  in  tbe  fraudulent 
design  and  false  representation  at  defendant 
whereby  plaintilT  was  Induced  to  part  with  liis 
notes  and  stock  without  adequate  consideration. 

3.  Fraud  9=»3I— Defrauded  parly  nay  rsaeiad 
or  sue  for  damages. 

One  defrauded  has  the  choice  of  remediei^ 
either  to  disaffirm  the  contract  through  its  re- 
scission, or  to  affirm  it  and  sue  for  damages. 

4.  Fraud  ^=>l  I  (I )— Misrepresentatioas  as  ts 
insolvency  of  corporation  statements  of  faot 

Defendant  stockholder  and  director's  al* 
Icged  misrepresentationa  to  plaintiff  lender  to 
tbe  company,  to  induce  him  to  surrender  his 
notes  and  stock,  as  to  the  insolvency  of  tlx 
corporation  and  its  imminent  danger  of  bank- 
ruptcy, held  statements  of  fact  liased  on  de- 
fendant's superior  knowledge  of  tbe  alfain  of 
the  corporation. 

5.  Fraud  <&=952— Evidence  of  riefraadsd  party** 
uRsoundness  of  mind  admissible. 

In  an  action  by  tbe  lender  to  a  isorporatlon 
against  its  stockholder  and  director,  who  in- 
duced him  by  fraud  and  undue  influenee  te 
surrender  bis  notes  and  stock  by  mlarepre- 
senting  the  insolvency  of  the  company  and  its 
imminent  danger  of  bankruptcy,  evidence  as  to 
plaintiffs  unsoundness  of  mind  was  admisd- 
ble,  as  tending  to  show  be  was  more  easily  kd 
by  defendant's  misrepresentations. 

6.  Appeal  and  error  «»l050<i)— EvIdeRoa  ef 
defendant's  wealth  and  business  experleaoi 
harmless  to  him  la  view  of  verdiot 

In  an  action  by  a  lender  to  a  corporatioa 
against  its  stocltholder  and  director  who,  bj 
fraud  and  undue  influence,  misrepresenting  tbs 
company's  imminent  bankruptcy,  induced  plain- 
tiff to  surrender  his  notes  and  stock,  evideae* 
as  to  defendant's  wealth  and  business  experi- 
ence, if  biadmisslble,  In  view  of  Uv.  Code.  | 
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3204,  wftB  harmlftM  to  dcfesdaiit,  where  tbe  [  for  tbe  sum 
Terdlrt  awarded  plaintiff  only  a  ium  which  rep- 
reaented  the  actuai  value  of  hia  stock  at  the 
time  of  the  tranaactioo  In  question. 

7.  Trial  ^:»248— tttctmetlOHs  havlRf  reftreiM 
to  facts  aot  abstract. 

lostractions  which  were  not  only  correct 
Id  point  of  law,  but  bad  Immediate  reference 
to  tbe  facts  as  pleaded  and  proren  tn  the  ease, 
were  not  abstract. 
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Appeal  from  Superior  Conrt,  Los  AnieleB 
County;  Paul  J.  McCormIck,  Judge. 

Action  by  C.  W.  Bozarth  against  A.  Otis 
Birch.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Schweitzer  ft  Button,  Geo.  H.  Woodruff, 
and  Clyde  C.  Shoemaker,  all  of  Los  Angeles, 
for  api>ellant. 

John  C.  fitlf^  and  Hubleman  A  Cnunp. 
an  of  Lob  Angles,  for  respondent. 

RICHAKDS,  J.  fniis  is  an  appeal  from  a 
Jndsment  In  the  plaintiff's  favor  for  the  sum 
of  $9,550  damages.  The  complaint  set  forth 
facts  upon  which  the  plaintiff  predicated  his 
prayer  for  damages  in  substance  as  follows: 

That  the  Lyon-McKlnney-Smitb  Company 
was  a  corporation  having  its  prindpal  place 
of  business  in  Los  Angeles,  with  a  capital 
stock  of  (100,000  divided  Into  1.000  shares 
of  the  par  value  of  $100  per  share;  that 
plaintiff  was  tbe  owner  and  bolder  of  IM 
shares  of  the  capital  stock  of  said  corpora- 
tion from  the  time  of  its  incorporation  In  the 
year  1902  up  to  the  20th  day  of  August,  1910 ; 
that  In  the  year  1912  tbe  defendant  became 
a  stockholder  in  said  corporatiOD,  and  also 
a  director  tbereof;  that  from  time  to  time 
thereafter  he  acquired  additional  shares  of 
stock  therein,  until  on  January  1,  1916,  he 
was  tbe  owner  of  the  majority  of  its  stock ; 
Uiat  during  tbe  same  time  tbe  corporation 
bad  become  Indebted  to  the  defendant  in  tbe 
gam  of  approximately  $100,000,  so  that  he 
was  OD  the  last-named  date  tbe  largest  cred- 
itor tbereof;  that  by  reason  of  his  said  own- 
ership of  tbe  majority  of  the  stock  of  said 
corporation,  and  of  tbe  fact  tliat  be  was  its 
largest  creditor,  tbe  defendant  had  come  to 
completely  dominate  the  board  of  directors 
of  said  corporation  and  tbe  officers  thereof, 
and  also  the  control  and  financial  policy 
thereof,  and  had  thereby  craftily  stimulated 
and  fostered  in  the  minds  of  the  said  offl- 
dais  thereof  tbe  idea  that,  If  he  were  to 
become  dissatisfied  or  displeased  with  tbe 
conduct  01  tbe  affairs  of  said  corporation,  be 
could  and  would  wreck  the  business  of  the 
same;  that  tbe  plaintiff  liad  also,  from  time 
to  time,  loaned  various  sums  of  money  to  the 
corporation,  until  ou  August  19,  1916,  It  was 
indebted  to  bim  In  tbe  sum  of  $13,000,  evi> 
deuced  by  two  certain  promissory  notes,  one 
for  the  sum  of  $10,500,  bearing  interest  at 
the  rate  of  10  per  cent,  per  annum,  and  one 


of  $2,500,  bearing  Interest  at 
the  rate  of  7  per  cent  per  annum,  which 
principal  sums,  with  accumulated  Interest, 
were  then  due  and  unpaid;  that  these  sums 
of  money  had  been  loaned  by  plaintiff  to 
tbe  corporation  for  its  accommodation,  use, 
and  benefit,  a'hd  that,  In  order  to  so  loan  the 
same,  the  plaintiff  had  himself  borrowed  the 
sum  of  $9,000  of  said  moneys  so  loaned  by 
him  to  It,  upon  which  he  was  at  said  time 
paying  Interest  at  the  rate  of  8  per  cent  per 
annum,  and  of  which  last-named  indebted- 
nees  be  would  be  unable  to  pay  either  the 
principal  or  Interest  except  out  of  tbe  mon- 
eys due  as  principal  and  becoming  due  as 
interest  from  the  corporation  to  him;  that 
on  January  1,  1916,  the  plaintiff  suffered  a 
nervous  breakdown,  and  was  Incapacitated 
for  business,  or  for  any  proper  understanding 
of  the  conduct  and  affairs  of  said  corpora- 
tion, which  enfeebled  mental  and  bodily  con- 
dition of  the  plaintiff  continued  thereaftw 
up  to  and  after  August  20,  1916;  that  at 
some  time  prior  to  August  19,  1016,  the  said 
defradant  conceived  the  design  of  despoiling 
the  plaintiff  of  his  said  104  shares  of  the 
capital  stock  of  said  corporation  without 
paying  bim  any  adequate  compensation  there- 
for through  his  control  of  said  corporation, 
and  through  bis  manipulation  and  control  of 
its  board  of  directors,  and  that  oa  August 
19,  1916,  in  furtherance  of  his  said  design, 
he  falsely  and  fraudulently  represented  to 
plaintiff  that  said  corporation  was  insolvent 
and  was  In  Immediate  danger  of  bankruptcy, 
and  that  at  a  meeting  of  said  corporation 
held  on  said  day,  with  intent  to  intimidate 
tbe  said  plaintiff  and  lend  stress  to  said 
representation,  the  said  tfefisndant  proposed 
that  an  assessment  be  levied  on  ttie  capital 
stock  of  said  corporation  at  the  rate  of  20 
per  cent  of  the  par  value  thereof,  if  paid 
in  cash,  or  of  40  per  coit.  of  the  par  value 
thereof  If  paid  in  stock;  that  at  said  meet- 
ing the  said  defendant  further  falsely  and 
fraudulently  stated  and  declared  that  the 
plaintiff  could  not  have  paid  to  him  bis  in- 
terest on  bis  notes  of  said  corporation  any 
more ;  that  at  the  time  of  the  making  of 
these  statements  by  the  said  defendant  they 
were  kndwlngly  false  and  untrue,  in  that 
said  corporation  was  not  Insolvent,  and  was 
Dot  in  condition  to  make  no  more  payments 
of  the  interest  on  plaintiff's  notes  to  bim. 
but  that  the  said  plaintiff,  by  rea8<Hi  of  his 
enfeebled  mental  and  physical  condition,  and 
of  the  fact  that  he  bad  thereby  been  unable 
to  ke^  himself  informed  as  to  the  actual 
condition  of  the  affairs  of  the  corporation, 
believed  the  said  statements  and  fklse  asser- 
tions of  the  defendant  to  be  true,  and  was 
greatly  distressed  thereby;  and  that,  while 
be  was  In  this  state  of  distress,  tbe  defend- 
ant offered  said  plaintiff,  Immediately  follow- 
ing said  statements,  to  buy  Ids  said  notes  of 
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Btld  OOTporatttm  fran  blm,  payliig  fbe 
face  Tolne  thereof,  wittiout  accrued  Interest, 
but  only  ii[HMi  condition  tbat  the  said  plain- 
tiff wonld  turn  over  to  said  defendant  all 
of  his  said  stock  In  said  corporatlim  without 
any  other  c(»islderatlon  therefor  than  the 
payment  of  the  said  face  valug  of  the  plain- 
tiff's Bald  notes,  and  tbat  said  plaintiff,  un- 
der the  belief  and  Influence  of  said  defend- 
ant's false  assertions  tbat  said  corporation 
was  Insolvent,  and  in  Immediate  danger  of 
bankruptcy,  and  unable  to  pay  the  interest 
<m  his  notes,  and  also  under  the  compulsion 
and  distress  occasioned  thereby,  and  being 
thus  overreached  and  oppressed  by  the  de- 
fendant, transferred  to  him  his  said  notes 
for  the  sum  of  $13,000,  the  face  value  thereof, 
without  accrued  interest,  and  also  transfer- 
red to  him  bis  said  194  shares  of  the  capital 
stock  of  said  corporation,  wltbout  any  other 
or  further  consideration  therefor;  tbat  said 
notes  were  at  said  time  of  the  reasonable 
value  of  the  sum  of  $13,000,  and  that  said 
stock,  was  at  said  time  of  the  reasonable 
value  of  $19,400;  and  that,  by  the  aforesaid 
acts  and  grievances  complained  of,  the  plain* 
tiff  has  suffered  damage  In  the  sum  of 
$25,000. 

The  defendant  demurred  to  the  plaintiff's 
complaint  on  several  groimds,  and  also  mov- 
ed to  strike  out  several  portions  thereof; 
and,  the  said  demurrer  having  been  over- 
ruled, and  said  motion  denied,  filed  his  an- 
swer, denying  spedQcally  most  of  the  mate- 
rial averments  of  said  complaint,  and  deny- 
ing any  unfairness  or  overreaching  on  his 
part  In  his  transactions  with  the  defendant 
He  also  set  up  as  a  separate  and  affirmative 
defense  that  the  plaintiff  had,  prior  to  the 
Institution  of  this  action,  and  after  he  had 
become  mentally  competent  and  thoroughly 
cognizant  of  all  the  acts  and  things  of  which 
he  complained  In  this  action,  instituted  an 
action  against  said  corporation  for  certain 
recoveries,  by  which  said  action  said  plain- 
tiff had  confirmed  hie  said  transactions  with 
said  defendant,  whereby  he  was  now  estopped 
from  maintaining  the  present  action. 

The  case  went  to  trial  before  a  Jury  upon 
the  Issues  as  thus  framed,  at  the  conclusion 
of  which  the  Jury  rendered  its  verdict  in  the 
plaintiff's  favor,  fixing  his  damages  at  the 
sum  of  $9,550,  for  which  sum  Judgment  was 
presently  entered,  and  from  such  Judgment 
defendant  prosecutes  this  appeal. 

[1-3]  The  first  contention  of  the  appellant 
Is  that  the  trial  court  erred  In  Its  order 
overruling  its  demurrer  to  the  plalntifTs  com- 
plaint, for  the  alleged  reason  that  the  cause 
of  action  attempted .  to  be  set  forth  therein 
was  pne  based  upon  the  exercise  of  undue  in- 
fluence upon  the  part  of  the  defendant  In 
procuring  the  contract  from  plaintiff  for  the 
transfer  of  his  notes  and  stock,  and  tbat, 
this  being  so,  it  was  requisite  for  him  to 
bave  averred  a  readsaiixi  of  said  contract; 
and  tbat;  ladtlns  >uch  aTerment;  tbe  com* 


Idalnt  did  not  state  facts  sUffldent  to  coutl- 
tute  a  cause  of  action.  In  making  this  con- 
tention tbe  defendant  relies  upon  tbe  two 
oases  of  Bancroft  v.  Bancroft,  110  CaL  874, 
42  Pac.  896,  and  McDougall  v.  Roberts,  185 
Pac.  483.   It  may  not  be  d«ited  that.  If  the 
appellant's  premise  to  the  effect  tbat  this  Is 
an  action  based  solely  upon  the  defendant's 
exercise  of  undue  Influence  over  tbe  plaintUI 
In  the  procurement  of  the  contract  in  ques- 
tion, his  conclusion  as  to  the  Insufflclency 
of  the  plaintUTs  complaint  In  the  respect  In- 
dicated would  be  correct  under  tbe  foregoing 
cases;  but  an  Inspection  of  said  complaint, 
as  hereinbefore  stated,  In  substance  con- 
vinces us  that  this  action  Is  not  based  wb(A- 
ly,  or  chiefly,  upon  the  defendent'a  undue  in- 
fluence over  the  plaintiff  In  tbe  procurement 
of  said  contract,  but  tbat  it  Is  one  essentially 
sounding  in  fraud,  consisting  In  the  fraudu- 
lent design  and  false  repres«itatlon  of  the 
defendant  by  which  the  plaintiff  was  Induced 
to  part  with  his  notes  and  stock  without  ade- 
quate consideration.    Tbe  two  cases  above 
dted  as  upholding  the  am>dlant's  contm- 
tlon  expressly  limit  the  application  of  ttie 
doctrine  therein  declared  to  cases  wherein 
undue  tnfl^uence  is  alleged  to  be  the  sole  in- 
spiring cause  of  the  contract  complained  of; 
and,  in  our  opinion,  this  doctrine  should  not 
be  extended  to  cases,  like  tbat  at  bar,  where- 
in advantageous  contracts  have  been  pro- 
cured by  false  and  fraudulent  misrepresen- 
tations as  to  matters  of  fact,  even  tbou^ 
a  plaintiff,  by  reason  of  mental  Infirmities, 
bas  been  the  more  easily  misled  and  unduly 
Influenced  thereby.  Hils  being  so,  the  weU- 
establlsbed  rule  applicable  to  cases  sounding 
In  fraud,  which  gives  to  the  plaintiff  bis 
choice  of  remedies,  either  to  dlsafflrm  tbe 
contract  throi^h  Its  rescission,  or  to  affirm 
It  and  sue  for  damages,  should  be  given  ap- 
plication to  the  facts  of  _the  case  at  bar ;  and 
the  plaintiff  herein  having  elected  to  seek 
the  Itttter  remedy,  his  complaint  must  be  taeld 
to  have  sufficiently  stated  a  cause  of  action. 

[4]  As  to  the  objections  which  tbe  appel- 
lant urges  to  the  plaintiff's  complaint  upon 
the  other  grounds,  we  think  they  are  not  well 
taken,  for  the  reason  that  the  defendant's  al- 
leged misrepresentations  as  to  the  insolTcauy 
of  the  corporation  and  Its  Imminent  danger 
of  bankruptcy  were  not  made  as  mere  mat- 
ters of  oplnicm,  but  as  statements  of  fact 
based  up<m  the  defendant's  superior  knowl- 
edge of  the  affairs  of  the  corporation.  Being 
so  made  to  the  plaintiff,  at  a  time  when, 
by  reason  of  his  impaired  i^sical  and  mat- 
tal  powers,  he  was  not  In  a  condition  to 
know  or  learn  the  truth  respecting  the  de- 
fendant's assertions,  he  has,  we  think,  sofll- 
dently  brought  himself  within  the  principles 
governing  fair  dealing  between  parties  to 
contracts,  as  laid  down  In  the  case  of  Spreck- 
els  v.  OorrUl,  152  Cal.  383,  92  Pac.  1011.  W« 
think,  also,  and  f<ar  the  r^isons  above  stated, 
tbat  tbe  motion  ot  tbe  defoidant  to  atriks 
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out  certain  portions  of  the  gAalntUFs  com- 
plaint was  properly  denied. 

[S]  Tbe  defendant's  next  contentiiui  ts  that 
the  trial  oonrt  erred  In  admitting  evlduice 
as  to  tbe  plalntUTs  unsoondness  of  mind. 
We  confess  ourselvee  not  qnlte  able  to  fol- 
low the  refinement  of  tbe  appdlant's  reason- 
ing is  support  of  this  contention.  The  gnva.- 
men  of  the  plaintiff's  complaint  was  that, 
hy  reason  of  bis  physical  and  mental  inflrm- 
ittes,  be  was  the  more  easily  misled  by  tbe 
defendant's  representations  as  to  matters  of 
tect  which,  had  he  been  In  his  normal  state 
of  mind  And  body,  he  wonld  have  known, 
or  conld  bave  learned  to  be  untrue.  Seven 
witnesses  testified  as  to  his  oifeebled  condi- 
tion, some  of  whom  even  went  so  tar  as  to  de- 
clare him  en  tlrely  incomi>et^t  on  the  date  of 
the  transaction  In  question.  Had  he  brought 
snlt  to  set  aside  said  transaction  as  entirely 
void,  the  above  evidence  would,  It  is  conceded, 
have  been  admissible;  and  we  tail  to  see 
why  tbe  same  evidence  would  not  be  compe- 
tent In  an  action  wherein  tbe  defendant  is 
alleged  to  have  been  able  to  snccessfnlly  mis- 
represent an  existing  condition  because  the 
plaintiff's  weakened  mental  state  made  it 
imiMMslble  f<nr  hlro  to  know  or  learn  the 
truth.  The  case  of  Blpperdan  t.  Weldy,  14U 
Oal.  867,  87  Pac.  276,  cited  by  tbe  appellant 
on  this  point,  has  no  application  to  It  that 
we  can  discover.  The  point  Is  not  well  taken. 

[6]  The  appellant  further  urges  a  number 
of  respects  wherein  he  claims  the  evidence  is 
insnfflcient  to  support  tbe  findings  of  the  Jury 
npcm  tbe  special  issues  presented  to  It  for 
determination  at  the  defendanfs  request 
We  bave  examined  each  of  these  findings  in 
the  light  of  the  pleadings  in  the  case  and  of 
tbe  evidence  educed  in  suppcvt  thereof,  and 
from  such  examination  we  are  satisfied  the 
findings  of  tbe  Jury  npon  these  issues  are 
each  sufficiently  supported  by  the  evidence 
in  the  case.  It  wonld  not  be  prt^table  to  re- 
view these  in  detail;  nor  do  we  deem  the 
several  alleged  errors  of  tbe  trial  court  in 
tbe  admisslcm  of  evidence,  conceding  them 
to  be  such,  suffldentty  prejudicial  to  Justly 
a  reversal  of  the  case — as,  fcac  example,  the 
alleged  error  of  the  court  in  admitting  evi- 
dence as  to  the  defendant's  wealth  and  busi- 
ness experience.  It  Is  argued  that  this  sort 
of  evidence  is  only  admissible  In  actions 
wbardn  exHnplary  damages  may  be  award- 
ed ;  and  it  Is  urged  by  the  appellant  that 
this  is  not,  in  Its  nature,  such  an  action, 
since  section  3294  of  the  Civil  Code  confines 
such  damages  to  actions  "for  the  breach  of 
an  obligation  not  arising  from  contract, 
where  the  defendant  has  been  guilty  <tf  op* 
press! on,  fraud,  or  malice,  express  or  Im- 
plied." 

It  mAy  well  be  doubted  whether  an  action 
for  damages  founded  upon  misr^resentation 
and  dectit,  with  particular  circumstances  of 
opiM*esslon,  ts  not  one  of  those  actions  npoo 
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tort  to  whldi  tlie  nde  goTemlng  exemplary 
damages  would  apply ;  but  however  that  may 
be,  the  evidence  upon  which  the  appellant 
baa  ui^ed  this  objection  does  not  appear  to 
have  been  prejudicial,  since  tbe  verdict  of  the 
Jury  awarded  to  the  plaintiff  not  tbe  large 
amount  of  damages  which  be  prayed  tor, 
but  only  a  sum  which  represented  the  actual 
value  of  the  plaintiff's  stock  at  the  time  of 
the  transaction  In  question,  as  fixed  by  tbe 
testimony  of  the  defendant  himself. 

The  final  contentions  of  the  appellant  are 
that  the  court  erred  In  the  refusal  to  give, 
or  in  the  modification  of,  certain  instructions 
requested  by  blm,  and  in  the  giving  of  cer- 
tain other  Instructions  which  appellant  in- 
sists are  merely  abstract  statements  of  tbe 
law  relating  to  fraud  and  deceit  As  to  the 
first  of  these  contentions,  we  find  that  the  al- 
leged errors  of  the  trial  court  had  reference 
to  the  appellant's  claim  that,  this  being  an 
action  based  upon  undue  Influence,  It  was  not 
maintainable,  except  upon  proof  of  the  re- 
scission of  the  contract  obtained  thereby. 
This  point  has  already  been  disposed  of  in 
an  earlier  part  of  this  (pinion. 

[7]  As  to  the  point  that  the  court's  instruc- 
tions upon  the  subject  of  fraud  and  deceit 
were  merely  abstract  statements  of  law,  and 
hence  ought  not  to  have  been  glvui,  we  hold 
that  this  contention  has  no  merit,  since  the 
instructions  complained  of  were  not  only 
correct  iu  point  of  law,  but  had  immediate 
reference  to  the  facts  as  pleaded  and  proven 
in  the  case. 

No  error  appearing  In  tbe  record,  tbe  Jndg- 
ment  Is  affirmed.  - 

We  concnr:  WASTE,  P.  J.;  KEBBIOAN,  J. 


(62  Gal.  App.  216) 
MORIYAMA  V.  VEYSEY  el  aL    (C(v.  3478.) 

(District  Court  of  Appeal,  Second  District.  Di- 
vision 1)  California.   April  12, 19Z1.) 

lajsnotios  «s»l46— InlaaoUoe  paadeste  iite 
should  not  be  granted  where  verHled  answer 
denies  allegations  of  oomplalnt. 

An  InjtinctioQ  should  not  b«  (ranted  pen- 
dente lite  apoB  a  complaint,  where,  in  re- 
sponse thereto,  a  verified  answer  la  ffled  ex- 
plicitly and  unequlTocally  denying  the  allega- 
tioni  of  BDch  complaint;  therefore  where  the 
lessee  of  lands  aoed  to  compel  the  lessor  and 
mortgagee  to  reinsUte  and  relocate  10  sbores 
of  water  stock  as  an  appurtenance  to  the  land, 
and  the  mortgagee  by  verified  answer  denied 
that  he  was  tbe  purchaser  of  the  stock  or 
claimed  to  be  the  owner  thereof,  etc.,  a  tem< 
poraty  injunction  should  not  have  been  granted. 

Appeal  fnnn  Superior  Court,  Imperial 
County;  Franklin  J.  Cole,  Jodge. 

Action  by  S.  Morlyama  against  Charles  F. 
Veyaey  and  otbere.  From  an  order  gfantlng 
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a  temporary  Injunction,  deCendant  named  ap- 
peals. ReTersnX. 

Coukllng  ft  Brown,  of  El  Centre,  for  appel- 
lant 

James  I*  Allw,  at  Bravl^,  tot  reapond- 
ent 

OONRET,  P.  J.  This  Is  an  appeal  by  the 
defendant  Charles  F.  Teysey  from  an  order 
granting  a  temporary  Injunctloi]. 

The  complaint  alleged  that  on  the  12tb 
day  of  September,  1918,  the  defendants  Gro- 
shen,  owners  of  certain  land  in  Imperial 
county,  leased  to  the  plaintiff  for  a  term  of 
three  years  the  said  land  for  farming  pur- 
poses, also  giving  to  the  lessee  the  right  to 
the  use  of  the  water  stock  located  on  the 
land;  that  said  water  stock  consisted  of  416 
shares  of  stock  of  Imx)erial  Water  Company 
No.  8  owned  by  tjhe  lessors  and  appurtenant 
to  the  land,  which  said  stock  was  sufficient 
to  provide  for  the  furnishing  of  water  to  the 
land;  that  the  corporation  was  organized  for 
the  purpose  of  distribution  of  water  for  Irri- 
gation, and  that  by  the  issue  of  the  shares  of 
stock  the  company  obligated  itself  to  furnish 
all  water  to  irrigate  the  said  land  for  farming 
and  domestic  purposes,  and  that  said  corpora- 
tion at  all  times  had  sufficient  water  In  Its  ca- 
nals to  supply  the  needsof  the  lands  of  all  of 
its  stockholders  and  other  persons  entitled 
thereto;  that  said  land  Is  valueless  for  farming 
purposes  except  when  furnished  with  water 
fbr  irrigation.  It  was  further  alleged  that 
defendants  Groshen,  being  indebted  to  defend- 
ant Veysey,  mortgaged  the  described  land  to 
Yeysey  to  secure  that  indebtedness;  that  as 
additional  security  therefor  the  defendants 
pledged  to  Veysey  their  said  shares  of  water 
stock;  that  as  additional  security  for  the 
protection  of  Veysey  against  sale  of  the  wa- 
ter stock  for  delinquent  assessments  and  for 
the  payment  of  taxes  defendants  Groshen  as- 
signed to  Veysey  the  rents  accruing  from 
said  lands,  said  rents  to  be  applied  against 
any  overdue  Interest  owing  to  Veysey,  except 
snfficient  amounts  to  be  carried  to  cover 
taxes  and  water  assessments  to  keep  them 
from  becoming  delinquent;  that  on  the  9th 
day  of  October,  1918,  an  assessment  was  lev- 
led  by  the  water  company  on  said  water 
stock,  which  assessment,  not  having  been 
paid,  was  declared  delinquent,  and  after- 
wards, on,  the  29th  day  of  November,  1918, 
the  corporation  sold  10  shares  of  said  stock 
to  pay  said  assessment,  and  Veysey  was  the 
purchaser  at  said  sale  and  now  claims  to  he 
the  1^1  owner  and  holder  of  said  10  shares 
of  stock;  that  the  defendant  corporation  at 
all  times  knew  of  said  facts  existing  respect- 
ing the  mortgage  and  pledge  to  Veysey  and 
his  purchase  of  the  stock  at  said  delinquent 
sale;  on  Information  and  belief,  that  said  10 
shares  of  stock  had  not  been  transferred  on 
the  books  of  the  corporation  to  other  lands 
and  remains  and  still  la  appurtenant  to  said 
land,  and  that  tha  water  company  "has  here* : 


tofore  fumtsbed  to  plalntlfl,  as  tenant  of  said 
lands,  sufficient  water  for  the  Irrlgatioa  of 
said  lands  and  plaintiff  Is  entitled  to  bave 
snch  water."  It  was  farther  alleged  tliat  on 
Nov^ber  20,  1018,  the  water  company  noU- 
fled  plaintiff  "that  said  16  shares  of  water 
stodc  had  been  sold  and  unless  Uie  ownw  of 
the  land  should  purchase  an  additional  10 
shares  of  stock  In  said  corporation  no  future 
delivery  of  water  would  be  furnished  for  use 
on  said  lands;  that  although  plaintiff  has  de- 
manded that  said  corporation  tunilsh  water 
to  said  lands,  and  offered  to  pay  for  audi 
water,  the  said  cwporatlon  refused  and  still 
refuses  to  furnish  any  water  to  said  lands;" 
that  plaintiff  has  demanded  of  the  defendant 
Veysey  that  he  arrange  with  the  defendant 
water  company  to  allow  plaintiff  to  nse  said 
water  stock  and  procure  water  for  nae  oa 
said  lands,  and  said  d^mdant  Veysey  has 
failed  and  refused  so  to  do;  that  a  tike  de- 
mand was  made  of  the  defendant  Ftoroi  Oro> 
shen,  to  which  demand  the  defendants  Uro- 
shen  have  not  replied;  that  the  plaintUf  has 
paid  the  rent  due  and  fbr  all  water  used  on 
the  land.  Further  facts  were  alleged  show- 
ing loss  and  damage  suffered  and  that  will  be 
suffered  by  the  plaintiff  by  nondelivery  of 
the  water,  and  that  the  defendants  Oroshoi 
are  insolvent. 

The  defendant  Veysey  In  his  answer 
(which,  like  the  complaint,  was  duly  verifled) 
denied  that  as  additional  security,  or  other* 
wise,  for  the  payment  of  the  indebtedness  of 
defendants  Groshra  to  him,  said  shares  oi 
stock  were  pledged  to  him;  denied  that  he  b 
now  the  equitable  owner  of  said  shares  ot 
stock  or  of  said  land,  or  of  any  thereof;  de> 
nled  that  as  additional  security  or  for  the 
protection  of  Veysey  against  the  sale  of  said 
water  stock  for  delinquent  assessments,  or 
otherwise,  or  for  the  payment  of  taxes,  or  for 
any  other  purpose,  the  defmdants  Groshen, 
or  either  of  them,  assigned  to  him  the  rents 
accruing  or  arising  from  the  land  described 
In  the  lease,  or  any  of  such  rents;  denied  that 
the  water  company  sold  10  shares  of  the 
stock  mentioned  In  the  complaint  to  pay  any 
assessment,  or  for  any  purpose  whatever,  to 
the  defendant  Veysey,  and  denied  that  the 
defendant  Veysey  was  the  purchaser  at  any 
such  sale,  or  that  he  is  now  the  owner  at 
claims  to  be  the  owner  of  said  10  shares  of 
water  stock,  or  any  water  stock  in  said  cor- 
poration whatever.  There  are  other  dentals 
in  the  answer  of  facts  alleged  In  the  com- 
plaint, hot  those  herein  stated  are  saffidoit 
for  the  present  purpose.  At  the  hearing  on 
the  order  to  show  cause  whidb  was  first  Is- 
sued In  this  matter  there  was  read  in  evt 
dence,  in  addition  to  the  complaint  and  an- 
swer, a  complaint  in  an  action  commenced 
by  Veys«y  against  defendants  Groshen  on  De- 
cember 80,  1917,  "to  foreclose  a  mortgage  oo 
Che  land  and  shares  of  water  stock  described 
In  the  complaint  her^,  and  In  which  com- 
plaint duly  Terifled  by  said  Teyaey  St  was 
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stated.  That  as  collateral  secnrlty  for  said 
mortgage  said  defeodants  pledged  with  said 
plalDtiff  387  shares  of  stock  in  the  Imperial 
Water  Co.  No.  8,'**  which  said  stocfc  and 
land  were  and  ara  the  same  stock  and  land 
described  in  the  complaint  In  this  action. 
Said  action  of  foreclosure  of  mortgage  was 
thereafter  dismissed  without  prejudice. 

From  the  erldence  thus  produced,  It  was 
established  (If  we  may  presume  that  the 
mortgage  and  pledge  in  the  foreclosure  ac- 
tion were  the  same  mortgage  and  pledge  re- 
ferred to  In  plaintifTs  complaint  herein)  that 
the  mortgage  and  pledge  to  appellant  were 
executed  prior  to  the  making  of  the  lease  hy 
defendants  Oroshen  to  plaintiff.  It  Is  like- 
wise established  that  appellant,  under  oath, 
by  his  answer,  denied  the  equities  of  the  com- 
I^aint,  in  this,  among  other  things,  tbat  be 
denied  that  be  purchased  any  of  said  shares 
of  watn*  stock,  or  that  be  la  or  claims  to  be 
the  owner  thereof.  If  this  be  true,  it  would 
be  impossible  for  him  to  comply  with  the  in- 
junction which  commands  that  he  "reinstate 
and  relocate  said  ten  shares  of  stock  as  an 
appurtenance  to  the  lands  described  in  the 
comidaint  herein." 

The  role  is  well  settled  that  an  injunction 
should  not  be  granted  pendente  lite  upon  a 
complaint  alone  where,  in  response  thereto,  a 
verified  answer  is  filed  explicitly  and  aneqoiTo- 
cally  denying  the  allegations  of  such  complaint." 
HartiD  t.  Danalger,  21  G«L  App.  063,  SM,  132 
Pac.  284. 

We  think  diat  plaintiff  was  not  entitled  to 
a  tonporary  Injunction  against  appellant 
The  order  Is  rerersed. 

W*  concur:  SHAW,  J.;  JABIBS,  J. 


(«  Ner.  ») 

8HUTE  V.  BIG  MEADOWS  INV.  CO. 
(No.  2468.) 

(Supreme  Court  of  Nevada.  June  6,  1921.) 

1.  New  trial  ^1  —  Granted  only  for  causa 
good  at  oommoR  law  or  onunierateil  In  ttat* 
■te. 

If  til*  trial  court  has  inherent  power  to 
grant  a  new  trial  for  causes  other  than  those 
onimerated  tn  the  statute.  It  must  be  for  some 
cause  tbat  was  good  at  common  law. 

2.  New  trial  4s»l3— General  rule  at  common 
law. 

The  general  rale  at  common  law  was  that 
a  new  trial  would  be  granted  iriiere  aa  injos- 

tlce'  bad  been  done. 

3.  Appeal  and  error  ^933(1)— PresaniMl  that 
ease  was  free  from  error.  I 

On  appeal  by  plaintiff  from  an  order  grant- 
liiK  a  new  trial  for  causes  other  than  those 
enumerated  in  the  statute,  tt  must  be  presumed 
Uiat  the  caae  was  free  from  error,  and  that  tha  i 


'  judgment  was  a  just  one,  where  It  does  not  ap- 
pear that  there  was  any  Irregularity  or  error  in 
the  proceedings  or  trial  of  the  caact  or  that  any 
Injustice  resulted. 

4.  New  trial  «S994  —  Mara  lost  tf  nportafa 

notes  not  ground  for. 
The  mere  fact  tbat  reporter's  notes  were 
lost  and  a  party  was  "deprived  of  the  use  and 
benefit  of  the  reporter's  notes  to  make  up  his 
memorandum  of  errors"  was  not  ground  for  a 
new  trial,  as  the  errors  may  have  been  ^w  and 
simple,  and  such  party  may  have  been  able  to 
prepare  a  proper  record  from  other  aourcea. 

Appeal  from  District  Court,  Pershing  Oonn- 
ty;  O.  J.  McFadden,  Judge. 

Action  by  James  L.  Shute  against  the  Big 
Meadows  Investment  Company.  From  an  or- 
der granting  a  new  trial  after  Judgmait  In 
Its  favor,  plaintiff  appeals.  Keversed. 

R.  M.  Hardy,  of  Susanvllle,  Cal.,  and  T.  A. 
Brandon,  of  Wlnu^ucca,  for  appellant 

M.  B.  Moore,  of  Reno,  and  J.  Q.  Brown,  oC 
Lovdock,  for  respondent 

DUCEER,  J.  On  May  12, 1920.  the  district 
court  rendered  Judgment  in  this  caae  in  favor 
of  appellant 

Respondent  noticed  his  Intention  to  move 
for  a  new  trial,  assigning  In  said  notice  sev- 
eral statutory  grounds.  Thereafter  respond- 
ent filed  a  paper  Indorsed  "Statement  in 
Lien  of  Mono  of  ElrrorB"  containing  the  fol- 
lowing: 

"Comes  new  the  defendant  above  named,  by 
its  attorneys,  and  says:  That  tn  its  notice  of 
intention  to  move  for  a  new  trial,  heretofore 
filed  in  said  above-entitled  action,  one  of  tbti 
grounds  named,  and  upon  which  defendant 
chiefly  relies,  is  the  ground  as  stated  in  sec- 
tion 6320.  R.  L.  Nevada  1012.  to  wit:  'Error 
in  law  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application.*  Tbat  the 
records  in  said  case,  and  particularly  the  ste- 
nographer's report  oif  the  evidence,  has  thave] 
all  been  destroyed,  and  tbat  therefore  defendant 
is  without  any  means  or  information  with  which 
,to  prepare,  serve,  and  file,  as  required  by  law, 
its  memorandum  of  errors  upon  which  said  de- 
fendant diieOy  relies  on  its  said  'Notioa  of  In- 
tention to  Uove  for  a  New  TriaL'  '* 

Thereafter,  on  moti(m  of  respondent  the 
court  made  the  fallowing  order,  granting  a 
new  trial: 

"It  Is  hereby  ordered  that  the  motion  of  the 
defendant  heretofore  made  for  m  new  trial  of 
the  above-entitled  action  be,  and  the  same  is 
hereby,  granted,,  and  that  a  new  trial  of  the 
issues  in  the  above-entitled  action  be  ha4  on 
the  grounds  that  the  stenograpblo  notes  of  the 
official  ntcDOgrapher  who  reported  the  proceed- 
ings upon  the  trial  of  said  action  have  been 
destroyed  by  fire,  and  the  defendant  is  there- 
fore deprived  of  the  use  and  benefit  of  the 
same,  with  which  to  prepare,  eerve  and  Ilia  ita 
memo  of  errors  herein.'* 
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(Not. 


TbB  aeflon  at  tbe  trial  ocmrt  in  awardlns 
a  new  trial  for  this  cause  la  assigned  aa  er- 
ror ai^ellant 

In  8iiKK»rt  thereof  it  Is  urged:  (1)  That  the 
reason  given  the  court  for  awarding  a  new 
trial  la  not  Included  in  tbe  grounds  mmoerat- 
ed  In  the  statute  tot  granting  a  new  trial, 
and  that  such  grounds  are  exclnslTe;  and^) 
that  no  showing  whatever  la  made  that  a 
proper  record  could  not  have  been  made  by 
re^ndent  upm  wblCb  to  base  Its  motion  fiw 
a  new  trial,  notwltbstanding  the  loss  of  the 
Btenograidier's  notes. 

[1,2]  The  latter  contention  Is  well  taken, 
and  we  therefore  ctmclude  tliat  It  Is  not  neces- 
sary to  determine  whether  ornotthesectlmi 
of  the  Civil  Practice  Act  prescribing  grounds 
for  a  new  trial  Includes  all  the  cases  In  which 
a  district  court  may  grant  a  new  trial.  As- 
suming, hot  not  itedding,  that  tbe  statutory 
enumeratltm  of  canses  for  a  new  trial  Is  not 
exclusive,  we  are  neverthdess  €t  the  (pinion 
that  the  loss  <tf  the  r^rter's  notes  In  the  in- 
stant case  did  not  authorise  tbe  court  to 
grant  a  new  trial.  If  a  trial  court  bas  in- 
h&c&at  power  to  grant  a  new  trial  for  causes 
other  than  those  numerated  in  the  statute, 
It  must  be  for  some  cause  that  was  good  at 
conuntm  biw.  Tbe  gweral  rule  at  commoa 
law  vraa  that  a  new  trial  would  be  granted 
whore  an  injustice  bad  been  done.  12  Bncy. 
PI.  &  Prac  718. 

This  court  In  Scott  v.  Haines,  4  Ner.  426, 
speaking  of  the  authority  of  courts  to  grant  a 
new  trial,  said: 

"WithoQt  Bariiis  tliat  this  section  embraces  all 
casefl  Id  which  a  district  court  maj  grant  a  new 
trial,  It  may  be  safely  said  that  a  verdict  or 
other  decision  'cannot  be  set  aride  wbere  no 
trregvlarity  or  error'  whatever  is  shewn,  and 
the  verdict  or  dedsion  1b  bi  accordance  with 
snd  Jnsti6ed  by  the  evidence/  Tbe  c«art  in 
■ndi  case  has  no  more  right  to  set  aside  a  ver- 
Act  or  decision  than  it  bas  to  reader  a  judg- 
ment without  pursuing  the  forms  prescribed 
by  law.  Error  in  some  respects,  or  injustice 
in  the  result,  alone  authoriBes  an  interference 
with  a  Judgment  or  decree  once  rendered.** 

(31  It  does  not  aratear  that  there  bas  beoi 
any  Irregularity  or  OTor  in  the  proceedings  or 
trial  of  this  case,  or  that  any  Injustice  has 
resulted,  and  in  the  absence  ot  any  showing 
to  the  contrary,  It  must  be  presumed  that  tbe 
case  is  free  from  error,  and  that  tlw  Judg- 
ment Is  a  Just  one. 

£4]  It  Is  urged  that  injustice  will  result 
fnmi  the  loss  of  the  reporter's  notes  because, 
by  reason  thereof,  couiud  for  respondent  Is 
unable  to  prepare  and  iwesent  to  tbe  trial 
court  a  memorandum  of  errors  upon  which 
respondent  chiefly  relies  on  its  motion  for  a 
new  trial.  But  there  has  been  no  showing 
made  to  this  eltect  Tbe  errors  claimed  may 
have  been  few  and  simple,  and  the  infbrma- 
tlon  necessary  to  tbe  preparation  of  a  proper 
record  for  the  lower  court  and  the  appeal  as 
well  supplied  from  other  sources  than  the 


reporter's  notee.  The  trial  Judge's  recollec- 
tion of  what  tranaplred  at  the  trial  as  to  the 
objectttms  made,  rulings  thereon,  and  ex- 
ceptions taken,  and  the  evidence  necessary  to ' 
properly  present  the  points,  at  counsd'e  own 
recollection  or  notes,  so  far  as  the  record  dis- 
closes, may  have  beea  ample  in  this  respect. 
It  does  not  appear  by  affidavit  or  other  ap- 
pn^rlate  way  that  a  euffiduit  record  could 
not  have  been  obtained  from  ttim  souioes. 
In  fact,  counsel  for  respondent  seems  to  have 
relied  solely  upon  the  point  that,  becausa 
they  were  deprived  of  the  use  azul  butettt 
of  the  r^Knrter's  notes  to  make  up  their 
memorandum  of  errors,  respondent  was  m- 
tltled  to  a  new  trial.  This,  as  appears  by  the 
order  of  tbe  court,  was  the  sole  ground  xtffoa 
which  the  new  trial  was  granted.  The  or- 
der was  not  made  np(m  the  ground  Uiat  the 
respondent  had  lost  tbe  benefit  ot  his  ex> 
cations  through  the  loss  of  the  stem^raidi- 
er's  notes,  but  upon  the  ground  that  it  was 
deprived  of  the  use  and  benefit  of  the  same. 

Tbe  court  In  its  opinion  cites  20  B.  0.  L. 
2S8,  where  the  rule  is  stated  ttiat.  It  seems  to 
be  well  established  as  a  general  rul^  where 
a  party  bas  lost  the  benefit  of  his  excef»- 
tlons  from  causes  beyond  bis  control,  a  new 
trial  is  properly  awarded,  although  it  has 
be^  held  otherwise  in  a  few  jurisdictions. 
Conceding  this  to  be  tbe  general  rule  In  those 
states  where  the  statutory  grounds  for  a  new 
trial  are  not  exclusive,  still  it  does  not  ap- 
pear In  this  case  that  the  respondent  has  loot 
the  benefit  of  his  exceptions  through  the  de- 
struction of  the  reporter's  notes.  The  most 
that  has  been  shown  is  that  tbe  notes  have 
been  destroyed. 

In  Richardson  v.  Stat^  IS  Wyo.  46;^  88 
Paa  1027;  12  Ann.  Oas.  1048.  dted  and  dis- 
cussed by  tbe  trial  court,  in  whldi  an  order 
denying  a  new  trial  was  reversed  because  a 
portion  of  the  evidence,  objections,  and  rid- 
ings of  the  ooun  thereon,  and  eswptions^  to- 
gether with  the  depoidtions  of  witnesses  read 
upon  the  trial,  had  been  lost  by  the  r^rter 
who  took  down  the  ahorthand  notes  vt  the 
trial  and  could'  not  be  diq)llcated.  It  appears 
that  both  parties  agreed  that,  because  of  the 
Inability  of  the  plaintut  in  eeior  to  fondsh 
the  necessary  record,  a  new  trial  sbonld  tw. 
granted.  Moreover,  a  confessltm  of  error 
signed  by  the  Attorney  General,  prosecudns 
attorney,  and  Q>eclal  attorney  who  assisted, 
the  latter  at  tbe  trial  was  filed,  wherein  man- 
ifest error,  prejudicial  to  the  ri^ts  of  flte 
plaintiff  in  error,  was  admitted  In  the  pro- 
ceedings of  the  court  These  circumstances, 
together  with  the  fact  that  the  defendant 
bad  been  convicted  of  the  crime  of  murder 
and  sentenced  to  death,  lead  us  to  regard 
Rlidiardson  v.  State  as  an  extreme  case. 
Neither  does  it  represent  the  w^ht  of  au- 
thority on  this  point.  While  it  has  beoi  held 
in  other  jurisdictions  that  tbe  loss  or  deatmp- 
tioa  ct  the  reporter's  notes  la  ground  for  a 
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new  Malt  yet  tbe  welgbt  of  anthority  upon 
the  principle  involTed,  In  tbose  jurisdlctloDs 
where  the  statutory  grounds  for  a  new  trial 
are  not  ectdiiBlTe,  Is  to  the  effect  that  where 
a  record,  papers,  or  evidence  necessary  to  a 
determination  of  a  case  have  been  lost  or  de- 
Btroyed  without  the  possibility  of  substttu- 
tioa,  a  new  trial  will  be  granted.  20  B.  O. 
L.  288;  Bailey  t.  United  States.  3  Okl.  Cr. 
175,  104  Pac.  dl7,  25  U  B.  A.  (N.  S.)  860. 
As  stated  in  the  note  to  the  last  dtatlon: 

*7bi8  role  presupposes  that  there  is  no  means 
arailable  to  appeUant  of  restorinK  the  record. 
Where  sodi  means  are  aTsUable,  be  Is,  of 
eonrse,  boond  to  avail  himself  of  them." 

Even  though  we  grant,  for  the  purposes  of 
this  decision,  that  the  trial  court  was  not 
limited  in  Its  Jurisdiction  by  the  grounds 
enumerated  In  the  statute,  It  was  without 
authority  to  order  a  new  trial  upon  the  mere 
fact  of  the  destruction  of  the  reporter's  notes. 

Hie  order  granting  a  new  trial  la  reversed. 

SANDERS,  a  and  OOIiBBfAN,  con- 
cur. 


(«  Ner.  8S) 

Ex  parte  CONVERSE.    (No.  2509.) 

(Snpreme  Court  of  Nevada.    June  4,  1921.) 

1.  Coarts  «=:»42(8)— Javeslle  delinquency  act 
held  valid,  and  not  to  have  created  a  court 
of  llmltfld  ipedal  Jarlsdletlon. 

Rev.  Laws,  8  757,  makiog  it  a  crime  to  con- 
trlbate  to  the  depeadeocy  or  delinquency  of  a 
child,  and  providisg  that  tbe  proaecation  tbere- 
for  shaQ  be  bad  In  £strict  court,  but  in  a  juve- 
nile department  thereof.  Is  not  void  for  creating 
a  conrt  of  limited  and  special  jurisdiction,  since 
it  does  no  sodi  thing. 

2.  Flaes  ^11— Where  party  was  flvea  both 
Jail  saRtenee  aad  Uro  for  eoatribatlno  to  Ju- 
T«na  Mlaqaeacy,  a  Jadgnaat  for  ooaftne- 
Bieat  aatll  payneat  of  flae  waa  proper. 

Rev.  Laws,  }  7266,  provides  for  the  eom- 
■sitment  irf  defendsnt,  convicted  of  crime,  to 
the  custody  of  the  proper  officer,  and  for  his 
detention  ontil  the  judgment  Is  complied  with, 
and  section  7257  provides  that,  if  the  judg- 
ment is  that  defendant  pay  a  fine,  it  may  also 
direct  tbat  be  be  imprisoned  until  tbe  fine 
be  satisfled.  so  tbat  on  a  conviction  nnder  Rev. 
Iaws  {  71^,  for  contributing  to  Juvenile  de- 
Bnquency  where  defendant  was  given  the  maz- 
taittm  Jail  sentence  and  maximum  fine.  It  was 
proper  fOr  ^the  judgment  to  provide  tbat  tbe 
defendant  be  confined  in  jaO  ontfl  the  fine  be 
paid,  in  accordance  with  tiie  proviaions  of  sec- 
tiott  72CT. 

8.  Flaes  «s»l— Statatt  provldlao  for  oonnlt- 
aieat  antll  payneat  af  tn  held  aat  aaooa- 

•tttstlenal. 

Rev.  Laws.  |  7257,  providing  that  a  judg- 
ment of  conviction.  Id  which  defendant  is  to 
pay  a  fine,  may  also  direct  that  be  be  imprison- 
ed ontil  the  fine  Is  satisfied,  and  qpedfylng  the 
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extent  of  tbe  Imprisonment,  wUcb  shall  not  ex- 
ceed one  day  for  every  $2  of  tbe  fine,  or  in  that 
proportion,  is  not  In  violation  of  the  spirit  or 
letter  of  the  Constitution,  but  is  a  statute  en- 
acted in  the  territorial  days,  and  specifically 
continued  in  force  by  the  Constitution  itself. 

Original  proceeding  In  habeas  corpus  by  R 
R.  Converse  after  conviction  on  charge  of 
contributing  to  juvenile  delinquency.  Pro- 
ceeding dismissed,  and  petitioner  remanded 
to  tbe  custody  of  the  sheriff. 

Warren  it  Hawkins,  of  Wlnnemucca,  for 

petitioner. 

L.  B.  Fowler,  Atty.  Gen.,  and  h.  G.  Wilson, 
Dlst  Atty.,  of  Wlnnemucca,  for  respondent 

COLEMAN,  J.  [1]  This  hi  an  original  pro- 
ceeding in  habeas  corpus.  Petitioner  waa 
convicted  upon  a  charge  of  contributing  to 
Juvenile  dellnaa«icy.  He  was  sentenced  to 
Imprisonment  for  six  months  and  to  pay  a 
fine  of  $500,  and  for  failure  to  pay  ernch  fine' 
to  serve  a  term  In  the  county  Jail  equal  to  one 
day  for  each  f2  thereof.  Pursuant  to  such  sen- 
tence, he  was  committed  to  the  county  JalL 
The  section  under  which  petitioner  was  pros- 
ecuted and  convicted  Is  767  of  the  Revised 
Lawa  of         which  reads: 

"Any  person  who  shall  by  any  act  cause,  en* 
courage,  or  contribute  to  the  dependency  or 
delinquency  of  a  child,  as  these  terms  with 
reference  to  children  are  defined  by  the  stat- 
utes  of  this  state,  or  who  shall  for  any  cause 
be  responsible  therefor,  ihall  be  guilty  of  a 
misdemeanor,  and  upon  trial  and  conviction 
thereof,  shall  be  fined  in  a  sum  not  to  exceed 
five  hundred  dollars  or  imprisoned  in  the  coun- 
ty jalT  for  a  period  not  exceeding  six  montba, 
or  by  both  such  fine  and  imprisonment.  *  *  * 
All  offenses  onder  the  provtsioni  of  this  act 
ahall  be  proaecuted  In  the  Juvenile  department 
of  tbe  diatriet  court  of  tbe  eoonty  In  whhA 
said  offense  msy  be  committed." 

It  Is  first  contended  tbat  the  act  under 
which  the  prosecution  was  Initiated  and  the 
conviction  obtained  la  void,  since  It  created  a 
court  of  limited  and  special  jurisdiction. 
There  Is  nothing  In  this  contedtion.  The  act 
did  not  create,  nor  undertake  to  create,  a 
court  at  all.  It  simply  provides  that  the 
prosecution  shall  be  had  in  the  district  court, 
bat  In  the  juvenile  deiMitment  thereof.  The 
act  simply  sought  to  keep  the  prosecutions 
thereunder  separate  and  distinct  from  ordi- 
nary cases,  as  In  probate  proceedings  (Ludch 
v.  Medln.  3  Nev.  93,  98  Am.  Dec  876),  and 
not  to  create  a  new  court. 

[2]  It  Is  also  contended  that  the  court  had 
no  anthority  to  order  that  for  failure  to  pay 
the  fine  Imposed  the  petitioner  be  confined  in 
the  county  jail  until  the  same  Is  served  out 
at  tbe  rate  of  one  day  for  each  $2  thereof. 
Our  attention  Is  directed  to  certain  statutory 
provisions  which,  it  Is  said,  are  the  only  ones 
wUxdi  pertain  to  this  matter,  and  It  la  urged 
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tliat  they  do  not  contemplate  a  jail  sentence 
and  a  fine,  and  for  failure  to  pay  tbe  same 
that  It  shall  be  served  out  In  JaU.  Tbe  wo- 
tions  alluded  to  read: 

"A  judgment  that  the  defendant  pay  a  fine 
may  also  direct  that  he  be  impriioned  ontfl  tbe 
fine  be  satisfied,  Bpecifying  the  extent  of  the 
imprisonment,  which  shall  not  exceed  one  day 
for  every  two  doUars  of  the  fine,  or  In  that 
proportion."    Rer.  Laws,  S  7257. 

"If  the  judgment  be  imprisoDment,  or  a  fine 
and  imprisonment  nntil  it  is  satisfied,  the  de- 
fendant most  forthwith  be  committed  to  the 
custody  of  the  proper  officer,  and  by  him  de- 
tained until  the  judgment  be  complied  with." 
Rev.  Laws  |  7266. 

It  was  by  virtue  of  section  7257  that  the 
court  ordered  the  jail  sentence  in  case  of  pe- 
titioner's failure  to  pay  the  fine.  The  gist 
of  counsel's  contention  is  summed  up  In  the 
following  language  contained  in  their  brief: 

"Now,  if  tbe  coart  had  only  fined  ConTerse, 
it  might  be  urged  that,  under  the  provisions  of 
section  7257,  above  quoted,  it  also  could  have 
directed  that  he  be  imprisoned  until  the  fine 
be  satisfied.  But  oowhere  is  there  authority 
for  the  court  to  infiict  three  penalties  upon  a 
defendant,  as  was  done  with  Converse,  namely, 
imprisonment  to  the  limit,  fine  to  the  limit, 
and  commitment  in  case  the  fine  Is  not  paid." 

Onr  attention  Is  directed  to  the  ruling  of 
the  courts  of  California  and  Utah,  in  support 
of  the  contention  now  made.  Ex  parte  Rosen- 
heim, 83  Cal.  388,  23  Pac.  372;  Roberts  v. 
Bowells,  22  Utah,  389,  62  Pac.  892.  The  Cali- 
fornia and  Utah  authorities  are  not  based 
upon  the  theory  that  three  penalties  were  in- 
flicted In  the  respective  cases,  but  rather,  as 
we  understand  them,  that  the  statutes  under 
which  the  penalties  were  inflicted  contem- 
plated that  under  no  theory  can  a  term  in 
jail  be  inflicted  in  excess  of  that  designated 
by  statute  for  which  a  jail  sentence  as  such 
may  be  Imposed.  In  other  words.  If  the  sen- 
tence Is  for  tbe  maximum  penalty  which 
may  be  imposed  as  a  jail  sentence,  and  In  ad- 
dition thereto  a  fine  Is  Imposed,  it  Is  held 
that  tbe  paym^t  of  the  fine  cannot  be  en- 
forced by  an  order  that  the  guilty  party  be 
sentenced  to  a  term  In  jail,  In  that  it  would 
r«BnIt  in  the  InfllctlCHi  of  a  double  jail  sen- 
tence, when  only  one  Is  permissible.  We  do 
not  take  that  view  of  It.  Nor  do  we  take  our 
statute  from  Utah  or  California  with  the  in- 
terpretation given  It  by  the  dedslcns  of  those 
states,  since  it  was  enacted  by  our  terri- 
torial Legislature  in  1861,  long  prior  to  said 
decisions,  and  has  ever  since  remained  un- 
dianged  upon  our  statute  books. 

Our  statute  contemplates  <»ily  one  jail 
sentence,  or  a  fine,  or  both,  In  the  discre- 
tion of  the  court,  and  anthortzea  the  enforce- 
ment of  Ot»  payment  wf  tbe  fine  by  ooofln*' 


ment  in  jail  at  the  rate  of  me  day  ft>r  eadi 
92  thereof.  At  commra  law  tbe  payment  ot 
a  fine  was  enforced  by  jail  sentence  (8  B.  C. 
L.  270 ;  16  C.  J.  1367),  and  It  is  evident  that 
our  Legislature,  In  adopting  the  statute  pro- 
viding for  a  jail  sentence  for  foilure  to  pay 
a  flne,  merely  Intended  that  the  c<»nm<ni-law 
rule  should  be  declared. 

[3]  There  is  nothing  In  our  OonstitutlOB 
prohibiting  the  enactment  of  such  a  statute. 
In  fact,  this  statute  was  enacted  In  terrl* 
torial  days,  and  spedflcally  continued  in 
force  by  the  Constitution  Itself;  hence  it 
cannot  be  said  that  It  violates  the  spirit  <a 
letter  of  tbe  ConstltutiWL  Tbe  InteriH%ta- 
tion  which  we  put  upon  tbe  statute  is  noth- 
ing more  than  that  long  put  upon  It  by  the 
courts  and  officers  of  this  state.  We  might 
with  peculiar  application  quote  the  language 
of  the  Supreme  Court  of  the  United  States: 

*7o  this  objection,  which  Is  of  recent  data,  it 
la  Bufficient  to  observe,  that  practice  and  ac- 
quiescence  under  it  for  a  period  of  several 
years,  commencing  with  tbe  oi^anisation  of 
the  judicial  system,  affords  an  irresistible  an- 
swer, and  has  indeed  fixed  the  construction. 
It  Is  a  contemporary  interpretation  of  the  most 
forcible  nature.  This  practical  exposition  is 
too  strong  and  obstinate  to  be  shaken  or  con- 
trolled. *  *  •  Tbe  question  is  at  rest,  and 
ought  not  now  to  be  disturbed."  Stuart  t. 
Laird,  1  Craneh.  308, 2  L.  Sid.  llS. 

Corpus  Juris  lays  down  the  rule  as  being 
In  line  with  the  views  we  have  Indicated.  It 


"The  practice  and  authority  for  directing 
that  one  ordered  to  pay  a  fine  stand  committed 
until  It  is  paid  is  now  commonly  authorised 
by  statute,  ^la  is  the  proper  means  for  the 
collection  of  a  fine,  and  Is  not  regarded  as  a 
part  of  the  punishment.''  16  O..  J.,  pp.  1367, 
1368. 

Of  the  courts  which  have  had  occasion  to 
speak  on  this  question,  a  great  majority  have 
reached  the  same  conclusion  that  we  have; 
the  last  to  fall  in  line  being  that  of  Idaho. 
State  V.  Goodrldi,  106  Pac  1043.  See.  also,, 
ex  parte  Londos.  64  Mont  418, 170  Pac.  1045; 
State  V.  Peterson,  38  Minn.  143.  36  N.  W. 
443;  Ex  parte  Dockery,  38  Tex.  Cr.  R.  293, 
42  S.  W.  590;  Xrvin  v.  State.  52  Fla.  51.  41 
South.  785,  10  Ann.  Cas.  1003 ;  Bishop,  New 
Crlm.  Proc.  S  1301;  In  re  Newton,  39  Neb. 
757,  68  N.  W.  436;  In  re  Beall,  26  Ohio  St. 
195;  State  v.  Merry,  20  N.  D.  337,  127  N. 
W.  83. 

For  the  reasons  given.  It  Is  ordered  tbat 
these  proceedings  be  dismissed,  and  that  the 
petitioner  be  remanded  to  tbe  custody  of  tbe 
sherUL 
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EMERSON  V.  LUMBERMEN'S  HOSPITAL 
ASS'N  at  Bl. 

{Snprema  Oourt  of  Oregon.  Uar  24,  1921.) 

1.  PhyalolMt  and  sorgmat  «=»I8{0)— Not  a«g- 
tIg«noe.  at  matter  of  law,  to  tako  Injored 
man  on  stretober  in  railroad  motor  oar  from 
logging  community  to  hospital. 

*Where  plaintiffs  minor  son,  whose  lec  'vae 
practically  severed  b;  the  wheel  of  a  logging 
train,  died  while  being  taken  to  defendant'i 
hoapital  at  it  coald  not  be  held  aa  a  matter 
at  Uw,  in  the  abeeneo  of  allegation  and  proof 
of  negUgence  or  unskillfukieBB,  that  it  vai  im- 
proper under  the  circmnetances  to  take  him  on 
a  atretcber  in  a  railroad  motor  car  fr<Mn  a 
•parsely  nettled  logging  commnnitr  to  a  hoapital. 

2.  Evidenoa  «=95I2,  547— Pkysloian  may  taatl- 
^  as  to  proper  treatment,  but  skould  bo  In- 
formed what  attanding  pbyalolaR  dM  od 
failed  to  do. 

In  a  malpractice  case  the  opinion  of  m^ical 
men  may  be  received  in  evidence  aa  to  what 
would  be  the  proper  treatment,  but  they  should 
be  informed  aa  to  what  treatment  waa  given 
tiia  patient,  or  iriiat  the  phyaidan  In  attend- 
man  tailed  to  do. 

3.  Physiolans  and  surgeons  ^»I5,  18(8)— Not 
liable  for  error  of  Judgment;  death  of  patient 
■ot  evidence  of  neglect. 

If  a  regularly  licensed  pbysidan  with  rea- 
•onatrie  diligmce  employe  the  skill  of  which 
be  ia  poaseaaed  in  treating  a  anrgical  eaae,  he 
ia  not  liable  for  an  error  of  Judgment,  and  the 
fact  that  the  patient  diea  is  not  evidence  of 
neglect. 

4.  Physldaas  and  aurgeona  «s»l8(9)— Nonsnlt 
properly  gruted  wbero  avldenoa  MIed  to 
•bow  nalpraetlce. 

Where,  in  a  malpractice  case,  there  was  an 
entire  tack  of  testimony  aa  to  whether  or  not 
defendant  adopted  and  apidied  the  proper 
method  of  treating  deceased,  or  to  ahow  what 
he  failed  to  do,  a  motion  for  a  nonsolt  was 
properly  granted. 

Department  1. 

Appeal  from  Ctrcnlt  Court,  Clatsop  Coun- 
ty; J.  A  Eakln,  Judge. 

Action  by  A.  H.  Emeraw  against  the  Lum- 
bermen's Hospital  Aasodation  and  anotber. 
Judgment  for  defendants,  and  plaintiff  ai>- 
peals.  Affirmed. 

This  Is  an  action  for  damages  on  account 
of  tbe  death  of  plalntifTs  minor  son,  Alex- 
ander Emerson,  alleged  to  be  due  to  the  neg- 
ligence of  the  defendants  in  caring  for  bim 
after  be  bad  been  injured  on  a  logging  rail- 
road in  Columbia  county.  Or.  The  complaint 
alleges  tbe  Incorporation  of  the  defendant, 
Lumbermen's  Hospital  Association,  with  Its 
princii>al  offices  at  tbe  dty  of  Astoria ;  that 
it  waa  engaged  in  operating  hospitals  for 
blre  and  profit ;  that  defendant  B.  L.  Sears 
baa  been  practicing  medldne  and  surgery  at 


Neverstill,  Oblumbia  county,  Or.,  and  was 
employed  by  the  defendant  Lumbermen's 
Ho^Ital  Association  as  its  representative 
physician  In  charge  of  its  business  in  Col- 
umbia county ;  that  tbe  Kerry  Timber  Com- 
pany waa  engaged  in  logging  and  manufac- 
turing  lumber  In  the  vldnlty  of  NeverstiU, 
and  transporting  logs  by  rail  to  Kerry ;  that 
tbe  Hospital  Association  had  a  contract  with 
tbe  timber  company  whereby  the  company 
should  collect  from  its  employes  approxi- 
mately 60  cents  per  month  as  hospital  fees 
to  be  paid  to  tiie  hospital  assodatlon,  in 
consideration  of  which  the  a8soclatl<Hi 
agreed  to  furnish  material  and  surgical  at- 
tention to  all  persons  becoming  tU  or  In- 
jured in  or  about  tbe  logging  and  milling 
operations  during  tbe  period  for  which  such 
fees  were  paid;  that  durbig  Mardi,  1918» 
pla^ntlfTs  son  was  employed  by  the  Kerry 
Timber  Company  and  had  paid  the  hospital 
fees  for  that  month ;  and  that  on  March  28, 
1918,  the  son  left  the  employment  and  the 
Kerry  lumber  Company  Inued  to  blm  a  time 
statement,  agreeing  to  transput  him  to  K^ 
ry,  Or.,  where  he  could  receive  his  pay  for 
such  services.  The  complaint  then  sets 
forth  as  followa: 

"That  while  en  route  from  the  milling  and 
logging  camp  of  said  Kerry  Timber  Company 
to  Kerry,  Or.,  the  plaintifTs  said  son  was  ac- 
ddentally  Injored  l>y  a  wheel  of  one  of  the 
trains  operated  by  said  Kerry  Timber  Com- 
pany running  over  and  crushing  bis  foot  and 
leg. 

"That'upon  sustaining  said  Injury  tbe  plain- 
tUTs  said  son  was  taken  to  the  office  of  the 
defendaota  at  Neverstill,  at  which  time  the  de- 
fendants herein  undertook  and  agreed  to  care 
for  him,  and  from  that  tame  until  his  death  be 
was  under  the  care  and  control  of  the  defend- 
ants herein;  that  the  injury  sustained  by  the 
plaintiffs  said  son  was  not  such  as  would  prove 
fatal  had  he  received  ordinary  medical  care  or 
attention,  but  on  account  of  the  laceration  of 
bis  foot  and  leg  arteries  and  vessels  were  sev- 
ered so  that  the  blood  flowed  freely  from  eaid 
injuries;  that  the  defendants  herein  carelessly, 
reckles^y,  and  negligently  faOed  to  ao  treat  or 
dress  said  Injnriea  so  aa  to  stop  the  flow  of 
said  blood,  although  tbe  same  could  have  been 
stopped  by  the  use  of  ordinary  skill  or  atten- 
tion, but,  on  tbe  contrary,  defendants  permit- 
ted the  plaintiff's  said  son  to  continue  to  lose 
blood  from  tbe  time  they  undertook  to  care  for 
liim,  to  wit,  about  1:30  p.  m.  on  said  28th  day 
of  March  until  his  death,  and  kept  the  plain- 
tiff's said  son  in  the  office  of  the  defendants  at 
said  Neverstill  until  about  4  p.  m.  of  said  day, 
giving  little  or  no  attention  to  bim  during  that 
time,  and  then  placed  the  plaintiff's  said  son 
on  a  train  operated  by  tbe  said  Kerry  Timber 
Company,  taking  bim  from  said  Neverstill  to 
said  town  of  Kerry  en  route  to  the  hospital  of 
the  defendant  Lumbermen's  Hospital  Associa- 
tion at  Astoria,  Or.,  and  did  nothing  during  said 
time  to  alleviate  the  shock  resulting  from  said 
injury;  that  upon  arriving  at  said  atation  of 
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Kerrj  tlt«  plaintiff*!  son  wh  left  In  a  amsll 
waiting  room  near  tbe  railroad  station  at  said 
placo  for  qiproximatelj  IH  bonrs,  vlthont  tbe 
presence  or  attendance  of  these  defoidants  or 
of  may  one  else,  and  that  darins  said  time  the 
plaintiff's  said  son  continned  to  crow  weaker 
on  Bcconnt  of  the  loss  of  Mood  and  lack  of  at- 
tention hereinbefore  mentioned,  and  as  a  re- 
snlt  thereof  died  in  said  station  about  6:30  p. 
m.  of  aaid  day. 

"Tliat  by  the  use  of  ordinary  skill  or  atten- 
tion the  injuries  received  by  plaintiffs  said 
son  conld  have  been  dressed  and  treated  so  as 
to  permit  him  to  fully  recover,  and  that  the 
death  of  the  plaintiff's  said  son  was  due  to  the 
negligent,  careless,  and  reckless  conduct  of  tbe 
defendants  herein  in  treating  ptaintifTa  said 
son  in  the  manner  hereinbefore  mentioned,  and 
that  said  careless,  reckless,  and  negligent  con- 
duct of  said  defoidants  was  the  proximate 
and  sole  cause  of  the  death  of  the  plaintiff's 
said  son." 

The  complaint  further  avers  that  defend- 
ant B.  U  Sears  was  not  equipped,  either  by 
training  or  experience,  to  care  for  persona 
injured,  which  tact  was  known  to  the  de- 
fendant Lumbermen's  Hospital  Association. 
The  defendants  answered  separately.  De- 
fendant B.  li.  Sears  answered,  denying  most 
of  the  allegations  of  the  complaint,  a  portion 
of  the  answer  being  as  follows : 

"This  defendant  answering  unto  paragraph 
numbered  VIII  of  said  complaint  denies  the 
same,  and  the  whole  thereof,  and  each  and 
every  allegation  thereiu  contained,  save  and 
excepting  this  defendant  admits  that  some  time 
after  the  said  Alexander  Emerson  had  sustain- 
ed an  injury  to  bis  person  aritfng  from  some 
aeddent  unknown  to  tills  defendant  occurring 
to  said  Alexsnder  Ehnerson  on  the  train  or  rail- 
road track  of  the  said  Kerry  Timber  Oompany 
tiie  said  Alexander  Bmerson  was  brought  to 
the  office  of  this  defendant  at  Neverstill,  In 
Columbia  county.  Or.,  for  medical  and  sur- 
gical aid;  that  this  defendant  furnished  to  and 
gave  the  said  Alexander  Emerson  all  of  the 
necessary  medical  and  surgical  aid  and  gave 
to  hlzB  all  of  the  medical,  surgical,  and  other 
aid  that  was  In  the  power  of  this  defendant  to 
administer  and  give,  bnt  tiiat  the  said  wound 
recetred  by  mid  Alexander  Bmerson  was  a 
mortal  wound,  and,  although  this  defentot,  in 
the  exerdse  of  due  care  and  skill,  furnished 
said  Alexander  Bmerson  all  necessary  medical 
and  BBtgical  lUd,  the  said  Alexander  Emerson 
died,  tor  that  his  wound  was  mortaL"  • 

The  defendant  Lumbermen's  Hospital  As- 
sociation answered,  denying  all  of  the  alle- 
gations showing  Uabill^,  and  alleged  that 
it  had  a  contract  for  a  consideration  to  be 
paid  exclusively  by  the  Kerry  Timber  Com- 
pany whereby  the  defendant  undertook  to 
furnish  the  Kerry  Timber  Company  surgical 
treatment  and  first-aid  service  at  and  near  Its 
place  of  business  at  Neverstill,  Or.,  and  hos- 
pital Services  at  Astoria,  Or.,  with  the  nec- 
essary medicines  and  supplies  for  such  of  Its 
employes  as  should  become  Injured  or  ill 
while  In  the  actual  em^oy  of  tbe  Kerry 


limber  Company;  fbxt  Alexander  Emerson, 
after  he  sustained  the  injury,  was  taken  to 
tbe  onergency  hospital  of  this  defendant  at 
Nererstill;  and  that  Dr.  B.  L.  Sears,  as  a 
physician  and  surgeon,  and  not  as  a  repre- 
sentative of  this  defendant,  fumlsbed  Alex- 
ander Emerson  all  necessary  medical  and 
surgical  care  that  could  with  the  exerdse  of 
care  and  skill  have  been  given  to  him  firom 
that  time  until  his  death,  but  that  the  In- 
Jury  was  a  mortal  wound  wbenat  Alexandar 
Emerson  died. 

The  cause  was  tried  before  the  court  and 
a  Jury.  At  tbe  close  of  plaintiff's  case  de- 
fendants moved  the  court  for  a  Judgment 
of  nonsuit  which  was  granted  sa  to  both  d»- 
fendants,  and  Judgment  entered  acconllnglT'. 
Plaintiff  appeals. 

* 

Boy  F.  Shields,  at  Salem  (Howard  K.  Zim* 
merman,  of  Astoria,  and  Smith  &  Shields, 
of  Salenr.  on  the  brief),  for  appellant. 

G.  O.  Pulton,  of  Astoria  (A.  C.  Pulton,  of 
Astoria,  on  the  brief),  for  respondents. 

BEAN,  J.  (after  stating  the  facts  as  above). 
Several  errors  are  assigned -by  plaintiff  upon 
this  appeaL  The  first  for  consideration  la 
tbe  dispoeition  of  the  motion  for  a  nonsuit. 
It  appears  tTom  the  testlmmy  tiiat  Alex- 
ander Emerson  was -injured  by  the  wheel  of 
a  logging  train  running  over  bis  1^  and 
practteally  severtng  It  from  bis  body.  Tbe 
accident  occurred  about  100  yards  trmn  a 
bouse  where  Mrs.  H.  B.  Miles  and  her  >Ib- 
resided  and  aboat  three-auftrten  of  a 
mile  from  Neverstill,  between  Sunnyslde  and 
NeTCTstiU.  Mrs.  Uites  was  a  wltnees  tor 
plalntllE,  and  testified  aa  to  tbe  drcmnstano- 
ei  of  the  accident.  Soon  after  tbe  logi^ng 
train  had  passed  her  bouse  she  beard  the 
boy  cry,  and  she  and  her  sister  went  to  his 
assistance.  He  was  attempting  to  Jump 
from  one  railroad  tie  to  anotb^  upon  one 
foot  with  bis  hands  In  the  air  fbr  balance, 
had  iHwceeded  about  ten  feet,  and  then  sat 
down  <m  a  idle  of  logs.  The  torn  clothing 
left  a  trail  of  blood  where  be  passed  ov& 
the  track.  She  and  her  sister  att^pted  to 
assist  him  to  their  house,  and  had  arrived 
near  it,  when  the  so-called  railroad  Jitney 
or  motorcar  came,  and  he  was  assisted  by 
tbe  men  Into  the  car  and  taken  to.  Never- 
stilL  When  the  two  women  got  the  boy  near 
the  bouse  Mrs.  Miles  got  a  qutlt  for  him  to 
lie  on.  and  when  the  Jitney  came  she  let 
them  take  tbe  quilt  for  that  purpose. 

It  appears  that  the  boy  was  taken  to  the 
emergency  hospital  at  Neverstill,  and  In  a 
short  time  placed  upon  tbe  Jitney  car  and 
taken  to  Kerry,  where  be  died  about  three- 
quarters  of  an  hour  after  arrlvaL  Dr. 
Sears  looked  after  him,  directed  affairs  at 
Neverstill,  accompanied  him  to  Kerry,  and 
was  with  him  working  over  him  when  he 
died. 
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The  main  allegation  In  regard  to  mat- 
practice  la  that  there  was  a  failure  to  treat 
or  drees  the  boy's  wqnnd  so  as  to  stop  the 
flow  of  blood,  althongh  the  same  could  have 
been  done  by  the  use  of  ordinary  bUII  or  at- 
tention. We  hare  searched  the  testimony 
in  TalD  to  find  anything  as  to  what  treat- 
ment was  administered  to  the  boy's  injured 
limb,  or  what  the  doctor  £aUed  or  neglected 
to  do.  It  does  not  appear  from  the  testi- 
mony whether  he  tried  to  staunch  the  flow 
of  blood  by  binding  the  limb  with  a  string, 
rope,  wire,  or  a  bandage,  or  what  be  did. 
Neither  is  there  any  evidence  to  show  what 
he  did  not  do,  or  that  proper  and  skillful 
firpt  aid  was  not  provided  for  the  patient 

There  is  evidence  in  the  case  showing  that 
when  the  quilt  upon  which  the  unfortunate 
boy  was  placed  was  returned  to  Mrs.  Miles 
it  was  saturated  with  blood  and  ruined. 
There  was  considerable  blood  opmi  it  where 
the  boy  bad  laid,  but  there  is  nothing  to  in- 
dicate hot  what  the  blood  so  flowed  from  the 
wound  onto  the  anllt  before  the  doctor  bad 
any  opportunity  to  treat  Oie  hoy.  Dr.  Sears 
stated  to  the  corona  that  the  boy  died  from 
nerve  shock  and  from  loss  of  blood.  From 
ttw  description  ^ven  by  Bfrs.  Miles  of  how 
the  boy  walked  or  Jumped  as  best  he  could 
about  100  yards,  potting  one  arm  on  ber 
flhonlder  and  one  on  her  idster's  shoulder.  It 
la  apparent  that  the  poor  bt^  Med  oonslder- 
aMy  before  tbere  was  any  opportunity  for 
treatment  by  any  cme^  aod  prior  to  hla  b^i^ 
taken  to  tbe  emergency  hospital.  The  wo- 
men who  aaslstod  him  were  ftall,  and  It  took 
about  21  minutes  to  aaslBt  talm  to  make  the 
distance  to  a  place  opposite  the  house.  He 
was  aftmvards  taken  on  the  jltn^  about 
three-quarters  of  a  mile  to  the  emergency 
or  flrst-«ld  hoepltaL  T,  White,  the  oor- 
oii«-  of  the  connty*  was  a  wttnesa  for  plain- 
tiff, and  testified  that  he  took  charge  of  the 
body  soon  after  the  hoy's  death.  He  was 
not  Interrogated  In  any  way  in  regard  to 
-  what  had  been  done  to  treat  the  limb  or 
stop  the  flow  of  blood,  and  was  not  asked  to 
describe  the  condition  of  the  limb  at  that 
time,  as  to  bandages  or  the  like.  If  seems 
there  were  several  other  persons  present  at 
Neverstin  and  Kerry,  who  saw  the  boy  after 
tbe  accident;  yet  no  attempt  was  made  to 
learn  from  them  whether  or  not  aid  was 
rendered  the  sufferer.  Dr.  B.  L.  Sears  was 
called  as  a  witness,  and  stated  that  he  re- 
turned the  quilt  that  he  took  off  from  the 
stretcher  upon  which  the  boy  was  carried, 
and  returned  it  to  Mrs.  Miles.  The  doctor 
was  not  asked  as  to  what  be  did  to  staunch 
the  flow  of  blood  from  the  wound,  nor  any- 
thing as  to  the  manner  in  which  he  treated 
the  boy.  m  Called  to  treat  him.  The  avei^ 
menta  of  the  complaint,  as  to  n^llgence  In 
tbe  care  of  boy,  are  not  supported  by  the 
•rJdcsiee. 

112  Tbm  deposition  of  Dr.  a  &  Gaabett,* 


regularly  licensed  physician  and  surgeon, 
was  read  to  the  effect  that,  in  the  case  of 
an  Injury  such  as  a  lower  limb  being  run 
over  by  a  logging  car  in  auA  a  manner  aa 
to  crush  the  leg  or  foot  and  cause  a  hemor- 
rhage, tbe  flow  of  blood  should  and  could  be 
immediately  stopped.  Dr.  OBtsbett  did  not 
see  Alexander  Emerson  after  the  accident, 
and  was  In  no  way  Informed  as  to  what 
treatment.  If  any,  Dr.  Sears  administered  to 
the  patient  For  aught  that  appears  In  the 
record,  everything  suggested  by  Dr.  Cashett 
was  done  by  Dr.  Seara.  The  complaint  does 
not  specify  negligence  or  nnsktllfnlness  on 
the  part  of  either  of  the  defendants  in  at- 
tempting to  take  young  Emerson  from  Nev- 
erstlU  to  tbe  hospital  at  Astoria  for  care  and 
treatment  Plaintiff  argues  that  the  taking 
of  the  boy  away  ft-om  Nevostlil  on  a  ear 
shows  improper  treatment  In  the  abseitee 
of  an  allegation  and  proof  it  cannot  be  as- 
sumed, or  held  as  a  matter  of  law  that  it 
was  Improper  under  the  circumstances  to 
take  the  injured  jmmg  man  oa  a  stretdier 
from  a  sparsely  settled  logging  commonly 
to  a  hospital. 

The  flrst  question  that  naturally  so^ests 
Itself  is;  Wliat  treatmmt  was  tumished  the 
patient  after  he  vas  placed  In  tbe  care  of 
Dr.  Seara  or  did  the  physldan  foil  to  fur- 
nish proper  treatment?  Seccmd,  If  tr»tment 
was  accorded,  was  it  proper  or  otberwlseT 
It  cannot  be  assumed  that  there  was  a  total 
failure  to  render  aid  and  atauncSi  the  flow 
of  blood. 

£2]  In  a  malpractice  caso  tba  ostniaa  itf 
medical  men  may  be  received  in  evidence  as 
to  what  would  be  the  proper  treatmrat^  but 
In  order  for  such  ocpert  witnesses  to  have 
a  ba^  for  their  testimony  they  should  be 
informed  aa  to  what  treatmoit  was  given  Uw 
patient,  m  what  the  physician  In  attendance 
bad  foOed  to  do.  Bodgera  <m  Expert  Teati- 
mony  <2d  Ed.)  |  64;  22  a  J.  p.  068, 1  788; 
Iidiman  t.  Knott,  196  Pae.  476,  ojrtnlon  roi- 
dered  March  29,  1^1. 

[t]  The  death  of  AtoamdOT  Ehnersmi,  while 
under  tbe  care  ct  Dr.  Sears  as  a  pbyalcian 
and  surgeon,  or  ot  either  of  the  defendanta. 
Is  no  evidence  of  want  of  care,  or  of  unskill- 
fulnees  or  failure  to  administer  proper  treat- 
ment Langford  v.  Jones,  18  Or.  307,  22  Pac. 
1064;  Hills  V.  Shaw,  60  Or.  460,  187  Pac. 
229;  Merriam  t.  HamUton.  64  Or.  476,  180 
Pae  406. 

Dr.  Sears'  qnallflcatlons  as  a  physldan 
and  surgeon,  although  dialleDged  by  the 
complaint,  are  not  assailed  by  the  testimony. 
As  far  as  shown,  he  la  qualified  and  skillfnL 
Alexander  Emerson  was  seriously  Injured, 
and  taken  to  the  emergency  hospital  at  Nev- 
erstlU.  He  was  attended  by  Dr.  Sears,  and 
as  a  result  of  the  Injury  he  died.  When  a 
physician  or  surgeon  undertakes  the  treat- 
ment of  a.case  he  does  not  guarantee  a  cure. 
In  tbe  absence  of  a  oonteaet  to  tliat  aflCact 
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21  B.  a  I*,  p.  391.  S  36.  Tbe  doctrine  enun- 
ciated b7  tbe  precedents  Is  that.  If  a  reg- 
ularly licensed  physician  with  TeascmabLe 
diligence  employs  the  skill  of  which  he  is 
possessed  In  treating  a  surgical  case,  he  la 
not  liable  for  an  error  of  Judgment,  and  the 
fact  that  an  iinfortunate  result  follows  Is 
not  In  any  way  evidence  d  neglect  HUls  t. 
Shaw,  69  Or.  at  page  467,  137  Pac  229,  and 
cases  there  dted. 

[4]  There  being  an  entire  lack  of  testi- 
mony as  to  whether  or  not  Dr.  Sears  adopt- 
ed and  applied  the  proper  method  of  treat* 
Ing  Alexander  Emerson  after  he  was  placed 
under  bis  care,  or  to  show  what  he  failed  to 
do.  the  motion  for  a  nonsuit  was  pr<^)erly 
granted. 

There  Is  some  controversy  as  to  whether 
«r  not  Dr.  Sears  was  connected  with  or  rep- 
resented the  defendant  hospital  In  so  airing 
for  the  boy.  As  we  view  the  case,  this  and 
■other  questions  raised  beomie  immaterial,, 
and  need  not  be  considered. 

It  follows  that  the  judgment  of  tbe  cir- 
cuit court  must  be  affirmed.  • 

It  is  so  ordered. 

BURNErrr,  a  J.,  and  McBBIDEl  and 
HABBIS,  JJ^  concur. 


(100  Or.  482) 

ROOK  V.  8CHULTZ  at  al. 
(Sapreme  Oonrt  of  Oregon.  May  24,  1921.) 

1.  Master  aad  servant  «=»330(I)'-Veblol6 
n«tIio«i>tly  driven  fresnned  atei  for  owner's 
f  wposas. 

Id  an  action  by  a  Tolontoer  who  was  riding 
on  defendant's  motor  track  and  asststlng  the 
driver  to  distribute  milk,  there  is  a  presamp- 
tion  tEat  the  vehicle  was  being  ased  for  de- 
fendant's purposes  at  the  time  of  tbe  Injury  to 
the  volonteer,  who  was  thrown  tfaerefrom  when 
it  tamed  a  comer. 

2.  Matter  and  servant  «s>88(5)— Vofanteer 
■ay  reoovar  general  prinolples  ff  n«|ll- 
fMoe. 

While  a  volunteer  assisting  the  driver  of  a 
motor  txuA  may  not  recover  on  tbe  basis  of 
service,  he  yet  may  be  entitled  to  the  exercise 
of  that  degree  of  care  owing  to  peraoDs  right- 
folly  on  employer's  premises,  and  base  a  re- 
covery on  general  principles  of  Degli^eoce,  so 
that,  where  the  volonteer  places  himself  in  a 
position  of  danger,  even  negligently,  tbe  em- 
ployer Is  Uable  it  the  injnry  could  hnve  been 
avoided  by  tbe  exercise  of  ordinary  care  on 
his  part  or  that  of  the  driver. 

8.  Negllgenoe  4=»I36(2)— Ooestion  of  fact. 
The  question  of  negligence  is  one  of  fact. 

4.  Negllgenoe  «=3l36(l8)^egllflsooe  as  to 
volunteer  assisting  motor  truek  driver  held 
question  for  Jury. 
Where  plaintiff,  a  boy  of  14,  acting  as  a 

volunteer,  undertook  to  assist  the  driver  of  a 


milk  track  in  making  delivery,  and  for  that 
purpose  rode  on  tbe  running  board,  tbe  ques- 
tion whether  defendant  Is  llsble  for  an  injury 
resulting  when  the  boy  wss  thrown  from  the 
truck  on  the  turning  of  an  intersection,  it 
being  asserted  tbat  the  tmck  wss  operated  at 
a  nei^ent  speed  and  a  sudden  turn  made  with- 
out warning,  held,  nnder  the  evidence,  for  the 
Jofy. 

D^rtment  1. 

Appeal  from  Glrcnlt  Coatt,  Multnomah 

County ;  W.  N.  Gatens.  Judge. 

Action  by  Antone  Book,  a  minor,  by  Emmet 
Drake,  his  guardian  ad  litem,  against  J.  EL 
Sdiultz  and  W.  A.  Ullman,  partners  doing 
business  under  the  firm  name  of  Willam- 
ette Dairy  Company.  From  a  Judgment  for 
plaintiff,  defendants  appeaL  Affirmed. 

It  la  alleged  in  tbe  cmnplalnt  and  admitted 
by  tbe  answer  that  tbe  defradants  are  part- 
ners engaged  in  maintaining  and  operating  a 
dairy  plant  under  an  assumed  trade-name,  us- 
ing in  their  business  a  number  of  vehicles 
propelled  by  gasc^Ine ;  tb&t  they  hire  help  for 
the  purpose  of  operating  them ;  and  tbat  on 
July  13,  1918,  tbe  plaintiff  was  riding  on  one 
of  those  vehicles  and  assisting  the  driver  In 
distributing  milk.  It  is  further  diarged  In 
the  complaint,  but  denied  by  the  answer,  that 
on  the  date  mentioned,  while  the  plaintiff 
was  riding  on  the  motor  truck,  he  was  thrown 
tfaerefrom,  receiving  certain  Injuries  which 
he  described,  and  that  the  defendant  knew 
he  was  so  riding  and  assisting  the  driver 
thereon.  The  charges  of  negligence  imputed 
to  the  defendants  are  as  follows: 

"Tbat  said  defendants  careless^  and  ne^- 
gently  permitted  and  allowed  said  Antone 
Book  to  ride  on  the  running  board  of  Its  said 

motor  tradt. 

'That  said  defendants  carelessly  and  negli- 
gently operated  the  said  motor  track  at  a  high 
and  dangerous  rate  of  speed,  while  said  Antone 
Rook  was  riding  on  said  ranning  board. 

'That  said  defendants  carelessly  and  negll- 
gentiy.  on  said  13th  day  of  July,  1918,  turned  ' 
at  the  intersection  of  Michigan  end  Shaver 
streets,  at  a  high  and  dangerous  rate  of  speed, 
while  said  Antone  Book  was  riding  on  sold 
running  board,  theretqr  throwtng  hhn  tbm- 
from. 

"That  said  defendants  carelessly  and  ne^- 
gently  failed  to  wara  and  advise  said  Antone 
Rook  of  their  intention  to  suddenly  and  unex- 
pectedly turn  at  said  intersection  of  wi^-iitjfiii 
and  Sharer  streets." 

The  Injuries  mentioned  are  denied  by  tbe 
answer.  That  pleading  affirmatively  states 
that  on  July  13,  1918,  the  plaintiff,  who  Is  of 
the  age  of  about  14  years,  was  riding  on  one 
of  the  defendants'  motor  vehicles  without 
their  knowledge  or  consent,  and  as  a  volun* 
teer  was  assisting  the  driver  In  delivering 
milk,  without  any  authority  emanating  from 
tbe  defendants.  Contributory  negU^mce  Is 
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Imputed  to  tbe  plaintiff.  In  that  be  fallei  to 
hold  on  to  any  part  of  tbe  vebide,  released 
his  hold  upon  It,  which  be  had  theretofore 
maiDtalned,  and  carelessly  and  negligently 
attempted  to  alight  therefrom  while  It  was 
moving,  that  being  the  cause  of  hla  hurt 
This,  in  turn,  Is  traversed      the  reply. 

The  errors  assigned  lire  predicated  on  tbe 
refusal  of  the  court  to  grant  a  motion  for  non- 
sQtt  at  tbe  close  of  the  plaintiff's  case,  refus- 
al to  direct  a  verdict  in  favor  of  the  defend- 
ants at  tbe  close  of  all  the  evidence,  and  up- 
on giving  the  following  instruction: 

"If  yon  find  the  evidence  in  thli  case  that 
the  defendants  were  carelefls  and  negligent,  in 
that  they  permitted  plaintiff  to  ride  on  the 
maolng  board  of  their  motor  tmcb,  or  they 
operated  their  motor  track  at  a  bigb  and  dan* 
gerons  rate  of  speed,  and  that  as  a  direct  and 
proximate  resalt  of  such  negligence,  withoat 
negUgence  on  tbe  part  of  plaintiff,  plaintiff  was 
ioiured,  fai  that  event  your  verdict  should  be 
for  the  plaintiff,  if  the  acddent  was  not  a  pure 
aeddent  and  plaintiff  wai  not  guilty  of  con- 
tributory negligence.  Of  course  that  take*  into 
consideration  tbe  fact  tiiat  they  knew  he  was 
riding  on  the  truck." 

J.  C.  Veazle,  of  Portland  (Yeacle,  McGoort 
&  Teazle,  of  FozHandt  on  the  brl^.  tor  ap- 
pellanta 

W.  EI.  Parrell,  of  Portland  (Davis  ft  Farrell. 
of  Portland,  on  the  brief),  for  respondent 

BURNETT,  0.  J.  (after  statliig  the  fiicts 
u  aboTG).  [1]  Tor  the  parposes  of  Oils 
esse  we  take  the  defendants  at  fhelr  own 
dassiacatlon  of  tbe  plalntifF  as  a  T<duDteer, 
assisting  tb^  employe  who  was  In  fdiarge  of 
the  vehicle  In  the  distribution  of  milk  wbi<^ 
the  defbndanta  were  selling.  Tbe  case  |n»- 
lented  Is  one  ot  the  InfllctUm  ot  an  Injury  by 
the  management  of  the  defoidanti^  Tehlcl& 
As  to  ttie  responsibility  of  the  def^ants,  It 
Is  settled  In  West  r.  Eem,  88  Or.  247,  171 
Pa&  413, 1060,  L.  R.  A.  m.SD,  930,  that  Where 
the  plaintiff  proves  that  the  vehicle  which 
caused  his  Injury  belonged  to  the  defendant, 
a  prima  fhde  case  Is  made,  since  the  Jury 
may  Infer  that  at  tbe  time  of  tbe  accident  the 
vehMe  was  being  used  for  the  defendants' 
purposes.  The  presumption  moitloned  Is 
hem  a  platitude,  ftir  ttie  ownership  ctf  the  ve- 
Ude  and  its  managemoit  by  the  swrant  of 
tbedefHidkntB  are  admitted  In  the  pleadings. 
It  may  be  conceded,  without  deddlng,  that  a 
Tolnntev  takes  the  Inatmmentality  of  the 
■OTlces  In  which  be  engages,  as  he  finds 
them,  and  the  owner  is  not  bound,  as  to  bis 
own  servant,  to  fnmish  a  reasonably  sato 
pUce  tn  which  to  wort,  and  reasonably  safb 
aiqiUances  tor  the  8erTic&  But  the  condi- 
tion of  the  appliance  and  tbe  manner  oS  its 
apoatlim  are  two  different  things.  Tbe  Is- 
SDS  ba«  Is  aboot  th«  latter  of  this  twain. 
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[2]  What,  then,  was  the  duty  of  the  defoid' 
ants  towards  the  vt^unteer?  It  is  thus  sta^ 
ed  hil8  R.  C.  li.  page  579: 

"But  while  a  volonteer  may  not  recover  on 
tbe  basis  of  service,  he  yet  may  be  entitled  to 
the  exercise  of  that  degree  of  care  owed  to 
persons  rightfolly  on  the  premises  of  the  em- 
ployer, and  may  found  his  right  of  recovery  on 
the  general  prindples  of  negligence." 

Tbe  doctrine  Is  thus  announced  in  Bvarts 
Y.  8t  Paul,  etc,  Ry.  Co.,  Sa  Hlnn.  141,  67 
N.  W.  46»,  22  U  R.  A.  66B,  45  Am.  St  B^ 
400: 

"But  if,  after  discovering  that  such  voltmteer 
bas  placed  himself  In  a  position  of  danger, 
even  throu^  his  own  negligence,  the  servants 
fan  to  exercise  reasonsble  care  to  avert  the 
danger,  the  master  will  be  UaUe.  •  •  • 
This  liability  does  not  rest  on  any  contract 
obligation,  but  on  the  general  dnty  not  to  in- 
flict a  wanton  or  willful  injury  on  another.  As 
respects  this  duty,  a  volunteer  cannot  oocnpy 
a  less  fSToraUo  position  than  a  trespasser." 

It  Is  also  Bald  In  Cerrano  v.  P.  R.,  L.  ft  P. 
Co.,  62  Or.  42U  427,  126  Pac.  37,  40^  9  N.  O 
a  A.  634: 

'*It  is  a  culpable  wrong  to  hurt  one  who  has 
placed  himself  in  a  position  of  danger  even 
negligently,  if  tbe  injury  can  be  avoided  by 
the  exerdse  of  ordinary  care,  when  tbe  perU 
becomes  apparent  to  tbe  party  conducting  the 
instrument  of  danger.** 

t>,  4]  The  onestlon  ot  negllgoace  is  one  of 
fact  Palmer  v.  P.  B.,  ft  P.  Co.,  66.0r.  SffSt, 
106  Pac.  211,  60  Am.  ft  Eng.  Ry.  Gas.  (N.  B.) 
68.  Hie  driver  in  charge  of  the  T^lde,  'the 
alter  ego  ct  the  d^endants,  witboat  contro- 
versy knew  that  the  plalntitt  was  riding  on 
the  ninnlng  board,  and  that  he  was  assisting 
In  ddlvertng  the  milk,  In  doing  whldi  he  htfd 
oa  with  one  hand  and  reached  fbr  milk  bot- 
tles with  the  other.  In  snbatance,  the  diarge 
of  negligence  Is  that  the  tnidC  was  operated 
at  a  high  and  dangerous  rate  of  i^eed  while 
the  plalnUff  was  on  the  running  board,  and 
that  it  made  a  sudden  turn  from  one  street 
into  a  cross  street  without  wandng  to  tlM 
plalnttff  <tf  the  driver's  Intention  so  to  do^ 
with  the  result  that  tbe  plaintiff  was  thrown 
off  as  by  omtrtfngal  finve.  Whether  this 
was  the  ordinary  care  due  to  any  one  in  tiie 
situation  of  tbe  plaintiff,  and  whethw  that 
situation  was  one  of  danger  known  to  tbe 
agrat  of  the  defendant  in  time  to  avwt  the 
peril,  wen  questions  ot  tact  proper  to  be  sub- 
mitted to  the  Jury,  The  Instmctlcnt  oom- 
plalned  of  is  not  at  vulanoe  with  die  princi- 
ples announced. 

The  Judgment  Is  affirmed. 

HcBRIDBk  BBAN,  and  HARRIS,  JJ;» 
ooocnr. 
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on  Or.  M) 

ll  r*  ANDERSEVrS  ESTATE.* 

DE  GOUA  V.  ANDERSON. 

(Sopran*  Court  «f  Ongoa,  Klay  i7«  1921.) 

1.  AppMl  ui  wTor  <^aB382— Uidtrtaklig  •■ 
•PPmI  fram  eeuBty  Mmrt,  wbloh  It  llnitad  to 
a  Malta  atm.  Is  iaaalBoleiit. 

An  nndertakiog'  on  appeal  from  a  Jodg- 
ment  of  the  county  conrt,  denying  a  claim 
against  an  estate  whidi  was  limited  to  a  defi- 
nite and  specified  sum,  la  insaffident,  and  doe* 
not  comply  with  Or.       %  061. 

2.  Appeal  aad  «mr  «=s>390-^llawaBM  of 
amendment  to  atiertakliB  on  appeal  from 

county  oeart,  proper. 
Where  an  appeal  from  a  judgment  of  the 
county  court,  disallowing  a  claim  gainst  an 
estate,  was  taken  in  good  faith,  and  the  insuf- 
ficiency of  the  undertaking,  which  was  limited 
to  a  specified  sum,  was  the  result  of  a  mistake, 
it  waa  proper  for  the  <drcuit  court,  in  view  of 
Or.  Ij.,  {  560,  subd.  4,  despite  the  filing  of  a 
motion  to  dismiss  the  appeal,  to  allow  the  filing 
of  an  amended  nndertakhiK  complying  with 
aeetloa  6S1. 

3.  Exeoaton  and  administrator*  «=>227(l)— 
Faots  oonstitutiag  olalm  agalatt  estate  aeed 
■ot  be  averred  wKh  partloalarlty  required 
la  oomplalat. 

Although  a  verified  dalm  against  the  es- 
tate of  a  decedent  takes  the  place  ot  a  com- 
plaint, the  facts  constituting  the  claim  need 
not  be  stated  with  the  degree  of  particularity 
required  in  a  complaint  filed  in  an  action  at 
law. 

4.  Exeeutors  and  administrators  ^9227(6)— 
A  claimant  must  recover  upon  the  dalm  as 
presented. 

One  making  claim  against  the  estate  of  a 
decedent  most  recover,  if  at  all,  upon  Uio  daim 
aa  presented. 

B.  Partnership  «=)2I8(3)— Whether  a  part- 
nership exists  Is  question  for  the  court. 

Where  the  facts  are  undisputed,  the  ques- 
tion whethor  a  partnership  exists  is  one  of 
law  for  the  court. 

6.  Partnership  «=»30— Person  rooeivlno  money 
for  automobile  which  waa  not  delivered  held 
agent  of,  instead  of  partner  of,  decedent. 

One  who  received  from  claimant  money  for 
an  automobile  which  waa  never  delivered  held 
the  agent  of,  instead  of  the  partner  of.  de* 
cedent;  it  appearing  that  such  person  had  no 
interest  in  the  profits,  but  was  employed  as 
agent  receiving  portion  of  the  profits  aa  com- 
pensation for  his  services. 

7.  ExaOHtors  and  administrator*  ^»227(6)— 
Recovery  ooald  be  had  against  estate^  on 
olalm  of  ilabillty  a«-  partner,  on  evidence 
tbat  deoedent  was  liable  as  principal. 

In  a  proceeding  against  the  estate  of  a 
decedent  on  account  of  money  paid  for  an  au- 
tomobile, which  was  never  delivered,  where  the 
evidence  showed  the  liability  of  decedent  as 
principal,  it  appearing  that  the  one  who  receiv- 


ed the  money  was  Us  agent,  recovery  eoidd  be 
had  under  the  verified  claim,  which  alleged  a 
partnership  between  decedent  and  the  agent 
receiving  tbe  money,  the  daim  In  effect  afleg^ 
ing  that  claimant  made  a  contract  for  the  pur- 
chase of  an  automobile,  and  tbat  tbe  agent 
received  the  money,  etc 

8.  Appeal  and  error  4»i020-^Boerr«et  la- 
stTBotloH  barnlctt,  wfcera  aarrtet  ntitt  waa 
reached. 

Where  the  eatate  of  decedent  waa  In  aqy 
event  liable  as  principal,  the  giving  of  an  In- 
correct instruction,  which  predicated  llabUi^ 
on  the  theory  tbat  decedent  wae  a  partner 
with  the  one  who  in  fact  waa  bu  agenl^  waa 
bannlens. 

9.  Appeal  and  error  ^IOS8(l)-ExolwtM  wt 
eVldeBoa  harnlaaa,  If  arroaeoas. 

In  a  proceeding  against  the  estate  cf  tta 

decedent  on  account  of  money  paid  ftor  an  au- 
tomobile which  was  not  delivered,  where  the 
verified  daim  alleged  that  a  relation  of  part- 
nership existed  between  decedent  and  his  agent 
who  received  the  money,  held  that,  whera 
claimant  tiad  testified  that  he  had  previously 
begun  snlt  against  agent,  tbe  exduslon  of  • 
complaint,  alleging  tbat  agent  waa  doing  bo^ 
ness  under  tbe  name  under  which  decedent  did 
business,  was  harmless. 

10.  Witnesses  ^270(2)— RestHetiea  of  cress- 
examination,  relating  to  Immaterial  natter* 
held  not  error. 

Where  claimant  and  his  wife  both  testified 
that  she  lent  him  the  money  which  he  paid  to 
decedent's  agent,  it  was  immaterial  whether 
claimant  repaid  his  wife  or  not,  for  in  no  event 
could  she  recover,  and  hence  the  restriction 
of  her  cross-examination  on  the  qneatkm  cf 
repayment  by  daimant  waa  proper. 

In  Banc 

Appeal  from  Circnit  Conrt,  Olataop  Ooon- 

ty;  J.  A:  Eaktn,  Judge. 

In  the  matter  of  the  estate  of  Frederick 
Anders«i,  deceased.  Claim  hy  G.  El.  De 
tiolia,  opposed  by  Charles  Anderson,  admii^ 
istrator.  Tbe  dalm  was  disallowed  In  the 
county  court,  and  claimant  a[q;>ealed.  and 
from  a  Judgment  allowing  the  same  In  the 
drcuit  court  tbe  administrator  a^pealik  At- 
Qrmed, 

'See,  also,  188  Fac  Mi. 

Under  date  of  April  8, 1918,  O.  B.  De  Golla, 
as  purchaser,  signed  a  writing  addressed  to 
the  Elgin  Motors  Company,  Incorporated. 
Tbe  writing  was  In  substance  an  order  for 
the  delivery  of  an  Elgin  automobile  for  the 
price  of  $1,250.  The  Elgin  Motors  Company, 
Incorporated,  acting  through  0.  S.  Tates  aa 
manager  and  salesman  Indorsed  upon  the 
paper  a  written  acceptance  of  tbe  order.  Tbe 
writing  may  therefore  be  called  a  contract 
whereby  the  Elgin  Motors  Company,  Incorpt^ 
rated,  agreed  to  deliver  and  De  Golla  agreed 
to  buy  an  Elgin  automobile  tor  tbe  price  ot 
$1,250.  When  De  GoUa  signed  tbe  order  be 
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paid  d>  0. 8.  Tfttes  the  Sam  of  920  on  the  pur- 
diue  ^ce;  and  Yates  led  De  Qolla  to  be- 
Uere  Hiat  the  ordered  aotomoblle  would  be 
d^Tered  to  De  GoUa  at  the  end  of  about 
fonr  weeks.  On  May  4,  1918,  Yates  told  De 
Gcdla  that  he  bad  "a  whole  carload  of  can,'* 
bat  that  he  did  not  have  enough  money  to 
pay  the  freight  blU.  Yates  reqnested  De 
Golla  to  advance  the  additional  sam  of  $380 
on  the  price  of  the  aotomoblle  (tfdered  by 
De  Golla,  and  Tates  stated  that  If  De  Qolia 
would  advance  such  amount  "yon  can  have 
yoar  car  to-morrow  morning."  De  Qolla  In- 
formed his  wife  of  the  request,  and  after 
consultation  tbey  concluded  to  comply  with 
Tates'  request.  De  Oolla  delivered  to  Yates  a 
chedc  for  $36,  and  at  the  same  time  signed  a 
note  for  $860,  payable  to  the  order  of  "Elgin 
Motors  Company,  Incorporated,"  and  direct- 
ed Yates  to  go  "to  the  house"  and  see  Mrs. 
De  Oolla,  who  would  pay  him  "the  balance  of 
the  money,  amounting  to  $400."  When  Yates 
saw  Mrs.  De  Golla  she  also  signed  the  note, 
and  at  the  same  time  paid  Yates  $344  In  cash, 
maUog  a  total  of  $400  paid  to  Yates,  which 
amount,  together  with  the  note,  made  up  the 
full  purchase  price  of  the  automobile.  Yates 
failed  to  deliver  the  automiAUe  as  he  had 
promised.  He  made  excuse  aftw  excuse  for 
his  failure  to  deliver  the  automobile.  Not- 
withstanding repeated  promises  of  delivery, 
Yates  never  d^lvered  any  automobile,  and, 
furthermore,  he  not  only  failed  to  deliver  any 
automobile,  but  he  also  refused  to  return  tbe 
sum  of  $400  which  had  been  paid  to  him. 

Frederick  Andersen  was  a  resident  of  As- 
toria from  some  time  prior  to  April  8,  1918, 
until  October  26,  1918,  when  be  died.  After 
his  death  an  administrator  of  bis  estate  was 
appi^Dted.  Claiming  that  Frederick  Ander- 
sen and  O.  S.  Yates  had  been  partners  doing 
business  under  tbe  name  of  tbe  Elgin  Motors 
Company,  incorporated,  and  engaged  in  buy- 
ing and  selling  Elgin  automobiles  from  April 
7,  1918,  to  October  26,  1918,  inclusive,  G.  B. 
De  Gfdia  filed  with  the  administrator  of  the 
estate  of  Frederick  Andersen,  deceased,  a 
claim  for  $400.  The  administrator  rejected 
the  claim  on  December  27,  1018,  and  there- 
Qpon  De  GoUa  presented  his  claim  to  the 
county  court  for  allowance.  The  county 
Judge  disallowed  the  claim,  and  De  GoUa 
immediately  appealed  to  the  circuit  court  A 
trial  by  Jury  resulted  In  a  verdict  and  Judg- 
ment in  favor  ot  De  GoUa.  administra- 
tor appealed. 

Norblad  ft  Hesse,  of  Astoria,  for  appellant. 
O.  a  Fulton  and  A.  0.  Fulton,  both  <tf  As- 
toria, for  respondent. 

HABAIS,  J.  (after  stating  the  facte  as 
above).  The  order  of  the  county  Judge  dis- 
allowing the  claim  Is  dated  April  25,  1919. 
The  notice  of  aE^)eat  served  and  filed  by  De 
GqU^  is  dated  May  IS/  1910.  On  May  15, 
191^  De  Qolla  filed  and  sored  an  undertak- 
ing on  amotH,  obligating  blm  and  bla  two 
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sureties  "to  pay  all  damagei  and  costs  wldch 
may  be  adjudged  to  him  on  the  appeal,  not 
exceeding  the  sum  of  $100,  to  which  amount 
we  acknowledge  ourselves  Jointly  and  sever- 
ally bound." 

£1]  On  September  16,  1919,  the  adminis- 
trator filed  a  motion  "for  an  order  dismissing 
said  pretended  appeal,  no  valid  appeal  hav- 
ing ever  been  effected  from  the  order  of  the 
county  court."  This  motion  was  heard  In  the 
forenoon  of  October  24, 1919,  and  "at  tbe  con- 
clusion ot  the  arguments  of  counsel  the  court 
took  the  same  under  advisement."  In  the 
afternoon  ot  October  24,  1919,  after  the  mo- 
tion had  been  argued  to  the,  court  and  by  the 
court  taken  under  advlsraient,  De  Golla 
served  and  filed  a  motion,  asking  for  leave 
to  file  an  amended  undertaking  on  aiH>eal, 
and  with  this  motion  De  Golla  presented  tbe 
pri^osed  amended  undertaking  on  appeal,  un- 
der the  terms  of  which  De  Golla  and  two 
sureties  "undertake  and  promise  on  the  part 
of  appellant  that  the  said  appellant  will  pay 
all  damages  and  costs  which  may  be  ad- 
Judged  to  him  on  tbe  appeal."  On  October 
25,  1919,  the  court,  after  bearing  the  two  mo- 
tions, allowed  the  motion  for  leave  to  file  the 
amended  undertaking  on  appeal,  and  disal- 
lowed the  motion  to  dismiss  the  appeal.  The 
undertaking  on  appeal  originally  filed  by  tbe 
claimant  was  limited  to  a  definite  and  speci- 
fied sum,  and  consequently  did  not  comply 
with  section  651,  Or.  L.,  which  requires  an 
undertaking  "to  the  effect  that  the  appellant 
will  pay  all  damages,  costs  and  disburse- 
ments whldi  may  be  awarded  against  him  on 
the  appeal";  and  since  the  undertaking  did 
not  comply  with  tbe  statute  It  was  insuffi- 
cient. State  ex  rel.  v,  McKInmore.  8  Or.  206; 
Sanborn  v.  E^tzpatrlck,  61  Or.  457,  91  Pac. 
540;  Sutton  v.  Sutton,  78  Or.  9, 160  Pac.  1025, 
162  Pac.  271:  Rugh  T.  Soleint,  02  Or.  329. 
333,  180  Pac.  9S0. 

[2]  The  administrator  contends  that  the 
claimant's  cross-motion  for  permission  to  file 
an  amended  undertaking  was  made  too  late, 
for  the  reason  ttiat  It  was  not  made  until 
after  the  motion  to  dismiss  was  brought  on 
for  argum^t;  and  In  support  of  his  conten- 
tion the  a&ninlstrator  dtes  tbe  following 
early  precedaits :  Gross  t.  OMchester,  4  Or. 
114;  Alberson  v.  Mahaffey,  6  Or.  412;  State 
ex  reL  v.  McKInmore,  8  Or.  206.  The  narrow 
and  eztremdy  technical  rule  announced  in 
the  three  last-mentioned  cases  was,  especially 
when  viewed  In  the  light  of  secUtm  660,  subd. 
4,  Or.  L.,  without  any  good  or  substantial 
reaaaa  to  support  It ;  and  hence  Cross  t.  Ghl- 
diester,  4  Or.*  114,  and  tbe  two  cases  whidi  ■ 
followed  It  were  subsequently  overruled,  and 
tbe  doctrine  of  those  cases  no  longer  inrevalls. 
Elw^  T.  Norton,  84  Ok.  667,  571,  61  Pac. 
1097.  50  Pac.  1118;  Fleisdmer  r.  Bank  of 
M<:Mlnnvllle,  86  Or.  668,  666,  64  Pac.  8S4,  60 
Pac  603,  61  Pac.  S45;  Ferrari  r.  Beaver  Hill 
Coal  Co^  64  Or.  210,  218,  04  Pac.  181,  96  Pac. 
408.  lOfi  Pac.  175,  1016.   See,  also,  Menden- 
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haU  T.  Blwert.  86  Or.  875,  880,  B2  Pac.  22.  60 
Pa&  BOH;  Hanley  Stewart,  64  Or.  88.  40, 
102  Pac.  2. 

It  la  manifest  ttiat  the  appeal  vaa  taken 
In  good  fatUi,  and  that  the  InsnfBdency  of 
the  first  undertaking  on  appeal  was  the  result 
of  a  mistake;  and  therefore  the  drcolt  coart 
properly  dmled  the  motion  to  dismiss  the  ap- 
peal, and  rightly  permitted  the  filing  of  the 
amwded  undertaking.  Fildew  t.  MUner.  67 
Or.  16,  109  Pac;  1002;  Sutton  r.  Sutton,  78 
Or.  0,  11,  150  Pac  1025, 152  Pac.  271;  Steed 
r.  Oavanaugh,  80  Or.  62, 151  Pac.  068;  Hodg- 
son T.  Martin,  90  Or.  106,  107,  166  Pac.  920, 
176  Pac.  671. 

[8]  The  claim  which  was  presented  to  the 
county  judge  for  allowance  waa  drawn  upon 
the  theory  that  Yates  and  Andersoi  were 
partnen.  and  that  therefore  Andersen  was 
liable  for  moneys  paid  to  his  partner,  Xates. 
The  verified  claim  presented  iDe  QoAla  af- 
firmatively Btates  that  Yates  and  Andersen 
woe  partners  ei^ged  in  buying  and  selling 
automobiles,  and  bad  been  doing  bu^ess  un- 
der the  assumed  business  name  of  Blgin  Mo- 
tor Car  Company,  Incorporated;  that  on 
April  8, 1018,  G.  a.  De  Golla  entered  Into  a 
contract  in  writing  with  Yates  and  Ander- 
sen, partners  doing  business  under  ttie  name 
of  Elgin  Motors  Gonpany,  Incorporated, 
**whicb  aald  ccmtract  was  and  la  In  words 
and  figures  following"  (and  then  follows  a 
fall  ct^y  of  the  writing  dated  April  8, 1918); 
that  De  Golla  paid  $400  to  Yates  and  Ander- 
SOI ;  that  Yatni  and  Andetsok  refused  to  de- 
liver any  automobile,  and  also  refused  to  re- 
fund the  sum  of  $100;  and  that  therefore  De 
Golla  Is  entitled  to  recover  from  the  estate  of 
Andersen  the  sum  of  $400.  Although  the 
verified  claim  takes  the  place  of  a  complaint, 
the  facts  constituting  the  claim  need  not  be 
stated  with  the  degree  of  particularity  re- 
quired In  a  complaint  filed  in  an  action  at 
law.  The  facts  constituting  a  claim  against 
'an  estate  may  be  averred  In  general  terms; 
and.  If  the  facts  show  a  subsisting  liability  In 
favor  of  the  claimant,  the  claim  la  sufficiently 
stated.  Wilkes  v.  Cornelius.  21  Or.  848,  350, 
28  Pac.  136;  Ooltra  v.  Penland,  42  Or.  18,  68 
Pac.  926;  11  R.  C.  U  194. 

[4]  Notwithstanding  the  liberal  rule  which 
is  followed  In  determining  the  sufficiency  of 
a  claim  presented  to  an  administrator  or  ex- 
ecutor, the  trial,  whether  It  be  In  the  county 
court  or  on  appeal  In  the  circuit  court,  must 
be  bad  upon  the  dalm  as  presented  and  dis- 
allowed by  the  administrator  or  executor. 
The  claimant  must  recover.  If  he  recovers  at 
all,  upon  the  claim  as  presented.  Wilkes  v. 
Cornelius,  21  Or.  348,  362.  28  Pac.  135. 

When  at  the  trial  In  the  circuit  court  the 
(^aimant  rested,  the  administrator  also  rest- 
ed without  offering  any  evidence;  and  conse- 
quently, when  the  case  was  submitted  to  the 
Jury,  there  was  no  evidence  to  be  ctmsldered 
except  the  evidence  ctfered  by  the  dalmant 
Aftav  both  the  claimant  and  Qie  administra- 


tor had  rested,  the  latter  moved  that  the  jvrr 
be  directed  to  return  a  vndkt  for  the  admin- 
istrator, for  the  reason  that  the  claimant  bad 
&lled  to  prove  that  a  partnership  existed  be- 
tweai  Yates  and  Andersen.  The  court  doiied 
the  motl<m  for  a  directed  verdict,  and  sub- 
mitted the  cause  to  the  Jury. 

The  court  instructed  the  Jury  "that  the 
only  question  Involved  In  tbt  case  tm  your 
determination  Is  whether  or  not  jm  believe 
the  testimony  of  plaintiff  liltroduced  before 
you  for  the  purpose  of  determining  whether 
or  not  the  relation  of  partnerahip  existed  bft> 
tween"  Andersen  and  Yates  at  the  time  De 
Golla  contracted  tar  the  automobile  and  paid 
the  sum  of  f400.  The  court  further  Instruct- 
ed the  Jury  as  follows: 

"You  have  beard  the  evidence  that  has  been 
offered  in  that  particnlar,  and  I  instruct  yoa 
that  If  that  evidence  is  true,  that  is,  soffideot 
to  establish  the  postti<m  or  the  relatfonsb^p  o( 
partnership  between  these  parties,  but  the 
question  for  yon  to  determine  Is  whether  or 
not  that  evidence  is  true  or  not,  and,  if  yoa 
believe  it  is  tme,  then  your  venUct  ahonU  be 
for  the  claimant,  O.  B.  De  Odla,  for  the 
amount  of  his  dafan." 

The  administrator  duly  excepted  to  the  glv^ 
Ing  of  the  foresting  instructlmis.  There  was 
no  contradictory  evidotce. 

[S}  Following  the  rule  that,  where  tboe  Is 
no  dispute  about  the.fa<4s,  the  question  as  te 
whether  or  ntrt  a  partnerahip  exists  Is  ots  <€ 
law  for  the  court  to  determine  the  court,  is 
effect,  said  to  the  Jury: 

"It  is  for  yon  to  determine  whether  the  wit- 
nesses told  the  truth;  If  you  find  that  thsy 
did  tell  the  truth,  then  yon  must,  as  a  matter 
of  law,  conclude  that  Aijdersen  and  Yates  were 
partners,  and  return  a  verdltt  for  the  daim- 
ant."  Flower  v.  BamekofE,  20  Or.  132,  14i 
25  Pac;  870,  U  L.  R.  A.  149;  20  a  a  L.  849; 

[I]  It  now  becoraea  necessary  to  ascertain 
whether  the  facts  related  by  the  vritneeses 
created  a  partnership  or  other  legal  relation* 
ship.  De  Golia  does  not  claim  that  when  be 
signed  the  contract  and  paid  the  money  be 
had  been  led  to  believe  from  outward  appear- 
ances that  Andersen  and  Yates  were  part- 
ners. De  Golla  alleges  and  baa  attempted  to 
prove  that  a  partnership  actually  existed  be- 
tween Andersen  and  Yates. 

C.  A.  Nyquist  testified  that  at  some  time 
prior  to  May  31,  1918  (probably  late  in  April 
or  early  in  May)  Andersen  requested  him  to 
clean  and  store  an  Elgin  automobile.  The  car 
had  been  run  only  a  bnndred  miles.  Andcf- 
sen  told  Nyquist  "to  lock  It,  so  that  nobody 
could  touch  it  without  his  permission."  Thif 
automobile  waa  afterwards  delivered  to  a 
Mrs.  Lytle.  When  Andersen  told  Nyqnist  to 
store  the  automobile,  the  former  said: 

"Well,  X  want  to  store  that  beeaase  I  paid 
the  wholesale  price  on  that  car,  and  Yatet— 
Yates  has  taken  a  couple  of  deposits  op  Um 
car,  and  I  want  to  keep  it  here  for  aafe-keeP' 
Inc.** 
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Wben  asked,  "Did  lie  state  what  arrange- 
ments  there  were  between  him  and  TatesT" 
NTqnlst  answwed: 

"Well,  he  nld  that  ha  was  sopposed  to  get 
half  of  tiie  profits.  Kb  waa  sapposed  to  pay 
the  bill  of  ladinff  on  the  cars  antQ  they  got 
down  here,  and  aa  soon  as  Yates  got  Uie  notes 
fixed  op,  hs  was  sapposed  to  set  halt  of  the 
profits,  to  get  his  money  back." 

Nyqnlst  was  asked  the  following  question : 

"Too  don't  know  whether  Mr.  Tatee  bad 
any  ownerehip  or  any  interest  in  that  car  at  all, 
do  you?*  Nyquist,  answered  as  follows:  'Well, 
not  any  more  than  what  the  doctor  (Andereen) 
told  me  that  he  had  taken  deposits  on  the  ear, 
but  the  doctor  still  owned  it,  becanso  he  bad 
paid  the  bm  of  lading  on  tt"* 

After  Tates  had  refused  either  to  deliver 
the  automobile  or  repay  the  sum  of  $400,  De 
Ooila  caused  him  to  be  arrested.  The  grand 
Jury  iuTeettgated  the  charge  against  Yates, 
and  among  other  witnesses  the  grand  Jury 
called  Andersen  as  a  witness. 

Bl  G.  Judd,  wbo  was  district  attorney  In 
June,  1918,  the  time  of  the  grand  Jury  In* 
Tcstlgation,  testified  that  Andersen  told  the 
grand  Jury  that— 

Andersen  "advanced  the  money  for  the  bUls 
of  lading,  and  the  pSTment  for  the  cars  were 
to  be  made  to  Dr.  Andersen,  and  they  divided 
the  profits  on  the  deal.  «  •  •  His  explana* 
tion  to  them  of  the  transaction  was  that  be 
put  op  the  money,  held  the  car  until  Mr.  Ystea 
completed  the  trsnsaction,  then  the  party  who 
Mr.  Yates  completed  the  transaction  with.  Dr. 
Andersen,  got  the  money,  and  Dr.  Andersen 
turned  tbe  car  over  and  gave  Yates  his  half 
of  the  proceeds." 

There  was  evidence  tKOm  which  the  Jury 
eoDid  have  Inferred  that  Yates  had  nutde  a 
contract  with  Mrs.  tytle,  and  that  he  had  re* 
odved  a  d^WBlt  tnm  tier  on  the  ctmtract. 
The  Jury  could  have  inferred  also  that  when 
Andersen  told  Nyqnist  that  Yates  had  taken 
a  coiqite  of  depoatta  oa  the  Elgin  automobile 
stored  'vitb  Nyqnist  he  meant  the  deposits 
paid  by  De  Golia  and  Mrs.  L^tle.  Altbou^ 
the  Jury  was  warranted  In  finding  that  An- 
dersen knew  that  De  Ootla  had  paid  $400  to 
Yates,  tli«e  la  not  a  syllable  ot  evidoice,  ex- 
cept the  evidence  already  mentioned,  upon 
which  to  base  a  finding  that  Andersen  had 
personally  received  any  of  the  money  paid  to 
Yates.  The  charges  made  by  Nyqidst  for 
cleaning  and  storing  the  ant<Haoblle  were 
paid  by  Andosen.  There  la  no  erldence  Quit 
Yatofl  at  any  time  paid  any  money  to  any 
poaon  for  anything.  Andersen  paid  the  bill 
of  lading  for  every  El^n  automobile  r^ 
c^ved  at  A8t<»rla.  Bvery  one  of  audi  anto* 
mobiles,  ftom  tbe  moment  tbat  Andersen 
paid  the  bill  ct  lading,  was  the  property  of 
Andersen,  and  cmtinued  to  be  hla  property 
until  dellTwed  to  a  purchaser.  When  Yatea 
procured  a  purchaser  Andersen  received  and 
ksfit  whatever  amount  was  necessary  to  re- 


Imburse  him  for  what  he  had  paid  tor  the  au- 
tomobile,  and  then  Andersen  divided  tbe  net 
prt^te  with  Yates.  Until  delivered  to  tbe 
purchaser  tbe  automobile  belonged  to  Ander- 
sen, and  Yates  did  not  own  any  interest  in  it 
AH  expenses,  so  far  as  Is  dlscloned  by  tbe 
record,  were  paid  by  Andersen.  The  relation 
of  principal  and  agent,  and  not  that  of  part- 
ners, was  created.  Tbe  arrangement  between 
Andersen  and  Yates  was  one  whereby  Yates 
rendered  services  as  agent  for  a  compensation 
which  was  to  be  measured  by  <me-half  of  the 
profita.  Yates  had  no  Interest  In  tbe  bu^ess 
or  power  as  a  member  of  a  firm,  and  no  inter- 
est In  tbe  proflte  as  such,  but  be  was  em- 
ployed as  an  agent,  and  received  a  propbrtloA 
of  the  profits  as  compensation  for  bis  serv- 
ices. Flower  V.  Bamekoff,  20  Or.  132,  144,  26 
Pac.  370,  11  L.  R.  A.  149;  Bradley  v.  White, 
10  Mete.  (Mass.)  303,  43  Am.  Dec  435:  Brad- 
ley V.  Ely,  24  Ind.  App.  2,  66  N.  E.  44.  79  Am. 
St.  ttep.  2S1;  20  R.  a  U  834.  See,  also^ 
Northwestern  Transfer  Oo.  v.  Investmnt  Co, 
81  Or.  76,  79.  168  Pac  281. 

[7,  •]  Tbe  verified  claim,  which,  as  previ- 
ously stated,  takes  the  i^ace  of  a  complaint 
In  an  action  at  law,  relates  the  execution  of 
tbe  contract  ot  April  8,  1918,  and  then,  after 
settliv  out  a  copy  of  Uie  contract,  the  idalm 
alleges: 

"Tbat  upon  the  execution  of  such  contraeti 
and  In  accordance  with  the  terms  thereof,  your 
petitioner  duly  paid  to  said  Yates  and  Andersen 
tbe  sum  of  $400,  which  was  then  and  there  re- 
ceived by  ssid  Yates  and  Andersen." 

In  other  words,  the  verified  claim  shows 
that  the  claimant  made  a  contract  with  tbe 
Elgin  Motors  Company,  Incorporated,  and 
tbat  tbe  latter  was  represmted  by  O.  S. 
Yates.  The  verified  claim  alleges  that  the 
relationship  between  Yates  and  Andersen 
was  that  of  a  partnersblp.  If  the  Elgin  Mo- 
tors Company,  Incorporated,  was  tbe  busi- 
ness name  of  the  partnersblp  then  Andwsen 
Is  liable  for  tbe  $400  paid  to  Yates  because 
each  partner  Is  an  agent  of  the  other.  If  the 
Elgin  Motors  Company,  Incorporated,  was 
merely  the  business  name  under  which  An- 
dersen did  business  as  an  Individual,  he  Is 
nevertheless  liable  because  Yates  was  unques- 
tionably acting  as  the  agent  of  Andnwn.  We 
must  presume  that  the  Jury  obeyed  tbe  In- 
structions of  the  court ;  and.  In  view  of  tiie 
Instructions  given  by  tb»  court  and  the  vei^ 
diet  returned  by  the  Jury,  we  must  assume 
tbat  the  Jury  found  that  the  fiicte  were  as 
stated  by  tbe  witnesses.  The  fticts,  as  related 
by  the  witnesses,  Imposed  a  liability  xtpoa 
Andersen,  whether  tbe  rtiatl<m  between  An- 
dersen and  Yatee  was  that  of  principal  and 
agent  or  that  ot  partners.  Fran  the  dis- 
posed facto  claimant  and  tbe  drcnlt  Judge 
drew  the  condnsicm  of  law  that  a  partner- 
ship existed;  but  our  conclusion  Is  that  the 
only  relationship  created  was  that  of  prints 
pal  and  agent.  This  amounted  to  the  giving 


Digitized  by  Google 


240 


198  PAOIFIO  BBPOBTBB 


(Or. 


of  a  wrong  reason  for  a  correct  condnsion; 
and  hence  ttae  administrator  was  not  Injured. 

[I]  The  administrator  offered  In  erldence, 
aa  a  part  of  ttae  cross-examination  of  G.  B. 
De  Golia,  tlie  original  complaint  filed  by  De 
GoUa  in  the  circuit  oonrt  fbr  Clatsop  county 
in  an  action  brought  by  him  on  July  30, 1918. 
against  G.  S.  Tetes,  "doing  business  under 
the  name  and  style  of  Elgin  Motor  Car  Com- 
pany, Incorporated,"  In  that  complaint  De 
Golia  alleged  that  Yates  was  engaged  In  the 
automobile  bu^ness  "under  the  assumed  busi- 
ness name  of  Elgin  Motor  Car  Company,  In- 
corporated; that  the  contract  of  April  8, 
1918,  was  made  by  Yates  doing  business  un- 
der such  assumed  business  name,  and  that  De 
Golia  was  entitled  to  recover  from  Yates  the 
sum  of  $400,  which  he  had  paid  to  Yates  as 
a  deposit  on  the  automobile  contracted  for. 

When  the  complaint  was  offered  in  evi- 
dence, counsel  for  the  administrator  stated 
that  he  was  making  the  offer  for  the  puTt)ose 
of  showing  "that  he  sued  C.  8.  Yates,  doing 
business  under  the  name  and  style  of  Elgin 
Motor  Car  Company."  The  rea>rd  shows 
that  De  Golia  liad  previously  testified  on 
cross-examination  and  without  objection  that 
he  "began  suit  against  Xates  on  this  same 
matter  some  time  in  July,"  and  hence  counsel 
for  the  administrator  had  already  accom- 
plished the  purpose  for  wtilch  he  stated  he 
was  offering  the  complaint.  In  the  printed 
brief  the  administrator  assigns  addlU<Mial 
reasons,  and  says  that  the  complaint  was 
competent  to  discredit  De  Golia's  contention 
that  C.  S.  Yates  was  a  partner,  "and  also  for 
impeachment  purposes."  These  additional 
reasons  were  not  called  to  the  attention  of 
ttae  trial  court  at  the  time  of  making  tha 
offer ;  and,  moreover,  De  Golia  had  not  te^ 
tiflied  upon  his  direct  examination,  except  re* 
mot^,  concerning  any  relatlcmship  between 
Andersen  and  Tates.  At  any  rate  we  do  not 
think  the  administrator  suffered  any  injury 
on  account  of  ttae  ruling  of  the  court,  even 
though  it  be  assumed  that  the  complaint  was 
competent  as  evidence  in  behalf  of  the  ad- 
ministrator. The  Jury  knew  from  the  answer 
given  by  De  Golia  that  he  had  sued  Yates 
in  July,  1918,  for  the  same  money  which  be 
was  seeking  subsequently  to  recovn  trom  the 
estate  of  Andersen. 

[10]  It  will  be  rem^bered  that  Mrs.  De 
Golia  paid  Yates  $344  In  cash.  On  direct  ex- 
amination she  stated  that  this  money  was 
her  money,  and  that  she  had  paid  it  to  Yates 
at  the  request  of  her  husband.  On  cross- 
examination  she  testified  that  she  gave  or 
loaned  this  money  to  her  husband.  After  she 
had  been  cross-examined  at  some  length 
about  whether  or  not  the  $344  paid  to  Yates 
was  her  money,  and  as  to  whether  or  not  her 
husband  had  repaid  the  money  to  her.  the 
court  upon  objection  of  the  claimant  refused 
to  prevent  the  administrator  to  cross-examine 
her  any  further  upon  those  matters.  The  ad- 


ministrator now  contends  that  he  should 
have  been  permitted  to  prolong  the  cross- 
examination,  for  the  reascm  that  he  expected 
to  develop  the  fact  that  this  sum  of  $344  be- 
longed to  Mrs.  De  Golia.  The  administrator 
was  not  Injured  by  the  ruling  of  the  court 
Mrs.  De  Golia  testified  that  she  paid  the 
money  at  the  request  of  her  husband;  and  It 
makes  no  difference  whether  It  was  her  mxm- 
ey  or  his  money,  and  It  is  utterly  Immaterial 
whether  he  has  or  has  not  repaid  It  to  her. 
She  says  she  gave  or  loaned  It  to  her  hoaband. 
In  view  of  the  facts  disclosed  by  the  record 
Mrs.  De  Golia  cannot  in  any  possible  situation 
compti  the  administrator  to  pay  her  $344. 
The  Judgment  recovered  by  G.  B.  De  OoUa 
completely  protects  the  administrator  from 
any  claim  that  Mrs.  De  Golia  might  assert 

The  facts  found  by  the  Jury  show  that 
Yates  was  the  duly  authorized  ngeat  of  An- 
dersen; and  therefore  the  estate  of  the  lat- 
ter is  liable  for  mcmeys  received  by  Tates 
while  acting  within  the  scope  nt  bla  ageancf. 

The  Judgment  Is  affimed. 


(100  Or.  tan 
SIMMS  V.  SULLIVAN. 

(Snpreme  Goort  ot  Oregon.  Hay  24>  1921.) 

1.  Csstoma  and  usaees  <3=>I&^-LomI  entoa 
must  be  specially  pleaded. 

That  a  local  custom  relied'  on  to  take  a 
case  oat  of  the  general  role  <^  law  may  be 
shown,  it  must  be  spedaily  pleaded. 

2.  Customs  and  Rsages  ^=>r2(l)— Blad  oa|y. 
those  havlRO  actual  or  presumed  fcnowletffa. 

That  party  may  be  bouod  by  a  trade  cns- 
tom  or  usage,  he  must  have  actual  knowIedge> 
of  it,  or  it  must  be  so  general  that  be  vfll  be 
presumed  to  have  knowledge  of  It. 

3.  Coatoms  and  nages  <^I2(2)— No  preainp- 
tion  of  knowledga  of  watom  of  garafle  keep- 
ers ROt  to  drali  water  from  •torad  ear. 

There  Is  no  presumption  that  the  ewtoni 
or  usage  of  the  garage  keepers  of  Porttand  i& 
failing  to  drain  water  ttom  automobiles  left 
with  them  for  storage  la  known  to  persons 
storing  them. 

4.  Customs  and  usages  ^»I3,  I5(l)(  17— Put 
of  contract  by  ImpHcatton. 

Yalid  coatoniB  known  to  the  parUes  con- 
cerning the  subject-matter  of  an  agreement  are 
part' of  it  by  implication,  and  are  admisnllile 
to  aid  In  Its  Interpretation,  and  not  to  contra- 
dict or  vary  its  plain  terms. 

5.  Livery  stable  ai)d  garage  keepers  «=»7— 
Cannot  oostraot  against  llablll^  Ur  segll- 
genoe. 

A  garage  keeper  with  whom  an  aatomobUe 
is  Btored,  being  a  bailee  for  faiie,  cannot  by 
contract  so  limit  his  responsibility  as  not  to 
be  liable  for  his  own  negUgence. 
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t.  Livery  ttifela  ami  laraga  keapm  ^=>7— 
Ke*pflr't  liability  not  affeotnl  by  owaar  of 
•tored  oar  kaowloB  of  ooadltloa  of  iilaoo. 
UabQity  of  a  garage  keeper  for  injury  to 
■tored  ear  la  not  affected  by  tlie  car  oiraer*a 
knowledge  of  tke  coadiUon  <k  the  place. 

7.  Llvory  atablo  and  gvaso  koopers  4s»7— 
Care  reqalred  as  to  atorod  ear  atatod. 

A  garage  keeper  mast,  with  reapect  to  a 
Btored  car,  ezerciae  auch  ordinary  earo  aa  a 
man  of  ordinary  prudence  and  diicretion  onght 
to  excrdae,  and  would  be  expected  to  exerdae 
mider  all  tbo  drcnmstanees  U  the  car  wore  hla 
own. 

9.  Livery  stable  and  parago  keepers  «=37— 
Burden  of  proof  aa  to  ears  In  oase  of  Injured 
stored  oar  stated. 
Proof  that  water  In  car  stored  In  good  con- 
dition in  garage  froze,  canalng  parts  to  burat, 
makea  oat  a  prima  fade  case  against  the  ga- 
rage keeper,  reqnirinc  him  to  ahow  that  ho 
Dsed  doe  care. 

t.  Evidence  ^12-^ndlclal  notioo  aot  tMui 
of  chaages  In  tamperature. 

Judidal  notice  cannot  be  taken  of  varla- 
Hons  in  temperature  in  particular  places  at 
particular  tlmea. 

In  Banc. 

Appeal  from  Olrcait  Oonrt,  Multnomah 
Connty;  William  N.  Oatens,  Judge. 

Action  by  W.  H.  Slmme  against  L.  I.  Sol- 
Uvan,  doing  business  under  tbe  name  of 
Faablon  Garage.  Judgment  for  defaidant, 
and  plaintiff  appeals  Bevened  and  re- 
manded. 

On  or  about  the  27th  day  of  November, 
1919,  W.  B.  SImms,  the  plaintiff  and  appel- 
lant, left  his  car  at  the  Pashion  Garage, 
located  at  192  Tenth  street,  Portland,  Ore. 
This  was  a  public  garage  conducted  for  the 
storage  of  automobiles  by  defendant,  L.  L 
Sullivan.  By  the  acceptance  of  tbe  car  upon 
the  part  of  Sullivan,  the  relatlonsbip  of  bail- 
er and  bailee  for  hire  was  established  be* 
tsreen  the  parties  hereto. 

The  i^Intifr  asserted  that  the  defmdant 
did  not  take  due  and  proper  care  of  the  said 
automobile,  but,  on  the  contrary,  that  he 
exercised  so  little  care  of  the  vehicle  thqt  tbe 
cylinders,  radiator,  and  gasket  thereon  were 
allowed  to  remain  filled  or  surrounded  with 
water,  and  on  or  about  December  20,  1919, 
the  water  therein  became  frozen,  and  said 
cylinders,  radiator,  and  gasket  were  thereby 
broken,  and  greatly  injured. 

After  admitting  and  denying  certain  allega- 
tions of  tbe  complaint,  defendant,  by  way  of 
a  further  and  separate  answer,  alleged  that — 

•  •  On  or  about  tbe  27th  day  of  No- 
vember, 1919,  the  plaintitf,  well  knowing  the 
^tremisea  and  garage  ot  the  defendant  aod  the 
condition  thereof,  •  •  •  made  \application 
to  the  defendant  for  a  place  to  atore  his  au- 
tomobile, and  he  and  tbe  defendant  agreed  tliat 


the  defendant  would  rent  him  a  apace  for  hla 
automobile  for  the  sum  of  (7.60  per  month, 
*  *  *  and  that  tbe  only  service  which  he 
(defendant)  agreed  to  render  waa  that  the 
plaintiff  had  the  right  to  leave  Us  automobile 
in  the  garage  of  tbe  defendant,  and  that  he 
would  render  ordinary  care  in  preserving  same 
safely  from  loss  or  damage,  and  It  waa  at  all 
times  understood  and  agreed  that  the  plaintiff 
took  the  storage  In  the  condition  It  then  was, 
end  that  in  case  of  any  loss  from  the  elements 
or  acts  of  God,  or  any  other  than  the  ordinary 
care  necessary,  that  the  defendant  would  not 
be  responsible  therefor,  and  the  defendant 
did  all  things  which  he  agreed  to  do,  and  the 
loaa,  If  any,  was  sustained  by  reason  of  the 
acts  ot  God,  on  account  of  the  freeslng  of  tlie 
water  in  the  radiator.** 

The  piatter  all^^  in  the  foregoing  para- 
graph was  denied  by  the  plaintiff.  During 
ttie'coiirse  of  the  trial,  the  court  admitted  tea- 
tlDuni7  of  a  local  eastom  among  the  garage 
keepers  ot  Portland,  over  the  objection  of  tli* 
plaintiff,  on  the  ground  that  the  asserted  cus- 
tom had  not  bem  pleaded. 

Trial  by  Jury  was  waived,  and  tbe  issue  ot 
fact  determined  by  tbe  court.  Baaed  upmi 
tbe  findings  made  and  tSie  conduslonH  of  law 
drawn  thoeftom,  the  complaint  waa  dia* 
missed. 

Kmest  Cole,  of  Portland,  for  appellant. 
.  P.  J.  Bannon,  of  Portland,  for  reqMHident 

BBO'WN,J.  (after  stating  the  fftcts  above). 
The  plaintiff  all^^es  that  tbe  court  erred  in 
allowing  the  Introductlcm  of  evidence  as  to 
tbe  existence  of  a  local  custom  among  the 
garage  keepers  of  ttie  of  Portland.  Hhen 
was  no  allegation  <^  any  particular  custom 
contained  In  the  pleadings.  At  the  trial  a 
number  of  garage  keepers  were  permitted  to 
testify  tbat  a  custom  existed  among  the  keep* 
ers  of  garagM  at  Finland  to  the  effect  that 
the  storage  of  an  automobile  did  not  con- 
template or  indude  the  duty  of  removing 
water  from  tbe  radiator. 

It  is  a  familiar  rule  of  pleading  that  the 
Issues  In  each  case  are  confined  to  those 
made  by  the  pleadings,  and,  in  the  trial,  the 
evidence  adduced  should  be  limited  to  support 
the  Issues  thus  made. 

Defendant,  by  bis  answer,  gave  notice  to 
tbe  plaintiff  that  his  defense  was  based  upon 
a  spedfic  contract.  On  the  trial  tbe  defense 
was  founded  not  upon  the  contract  pleaded, 
but  upon  local  CQst<nn.  Defendant  undertook 
to  excuse  the  full  measure  of  responsibility 
that  the  law  of  bailment*  places  upon  him  by 
showing  local  custom  among  the  garage  keep- 
ers of  Portland.  The  plaintiff  (Ejected,  upon  • 
the  ground  that  tbe  custom  was  not  pleaded. 
The  weight  of  authority  supports  the  general 
rule  that  evidence  of  a  particular  custom  or 
usage  such  as  was  sought  to  be  established 
by  defwdant,  in  any  special  line  of  business, 
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Is  not  admissible,  unless  sndi  castom  or 
nsase  Is  specially  pleaded:  Some  cases  recc^ 
nlse  ezc^tloDS  to  the  general  rule,  bat  it  Is 
not  necessary  to  refer  to  tbem  bere. 

[1]  As  a  mle,  local  usages  and  customs 
are  facts  wbic^  most  be  aTerred  and  proved 
In  tbe  same  manner  as  any  odier  material 
&ct  connected  with  the  subject  of  litigation. 
According  to  tbe  w^tat  of  tbe  decisions, 
wbenever  a  special  custom  Is  relied  upon  to 
take  a  case  out  of  the  general  rule  of  law. 
sucb  customs  must  be  speciaUy  pleaded, 
and  cannot  be  shown  under  the  general  Issue 
or  graeral  denlaL  22  Bncy&  Plead,  and 
Prac  pp.  406-408;  Oladstein  t.  Levlne,  48 
Ind.  App.  270.  97  N.  E.  184;  First  National 
Bank  V.  Farmers'  &  H.  Bank,  66,  Neb.  1^, 
7«  N.  W.  430;  Oriental  Lbr.  Oo.  t.  Blades 
Lbr.  Co..  103  Va.  730.  SO  S.  270;  Smith 
T.  Stewart.  29  Okl.  26,  116  Pac.  182;  Paine 

Smltb.  33  Minn.  495.  24  N.  W.  305;  Pitts- 
burg Steel  Co.  V.  Streety,  61  Fla.  393,  55 
South.  67;  Patton  t.  Tex.  A  F.  R.  Go.  (Tex. 
dv.  App.)  137  S.  W.  721 ;  WIndland  t.  Deeds, 
44  Iowa,  98 ;  Consolidated  Coal  Co.  t.  Jones 
&  A.  Co.,  120  111.  App.  139. 

[2]  Furthermore,  It  is  a  wdl^stabUshed 
principle  of  law  that^ 

**In  tbe  abseoce  of  erldence  tbat  the  party 
to  be  charged  had  actual  knowledge  of  a  trade 
castom  or  usage,  it  must,  in  order  to  be  ad- 
missible against  him,  appear  to  have  been  so' 
general  tliat  he  wiU  be  presumed  to  have ' 
knowledge  of  it  *  *  *  As  will  be  seen, 
knowledge  of  a  usage  la  necessary  In  every ; 
ease.  In  order  to  Und  a  person  by  its  terms. 
Sometimes  this  knowledge  must  be  expressly 
proved,  and  sometimes,  from  its  generality 
and  notoriety,  the  law  raises  the  presumption 
that  the  usage  was  known."  17  O.  J.  454,  455. 

it]  There  Is  no  general  presumption  that 
the  custom  or  usage  of  the  garage  keepers  of 
Portland  in  falling  to  drain  water  from  mo- 
tor cars  left  for  storage  Is  known  to  persons 
who  leave  their  cars  for  purposes  of  storage, 
or  for  bailment  Before  the  plaintiff  can  be 
bound  hy  a  local  custom  of  garage  keepers 
in  the  matter  of  tbe  bailment  of  fats  car,' 
he  must  have  knowledge  of  such  eastern. 

[4]  Valid  usages,  known  to  the  contracting 
parties,  concerning  the  subject-matter  of  the 
agreem«it  or  usages  of  which  the  parties  are 
chargeable  with  knowledge  are,  1^  impltca- 
tlon.  Incorporated  therein,  unless  expressly 
or  impliedly  excluded  by  Its  terms;  and  are 
admissible  to  aid  In  Its  interpretation,  not  as 
tending  in  any  respect  or  mann»  to  contra- 
^ct.  add  to,  take  fi*om,  or  rary  a  contract, 
but  upon  the  theray  tbat  tbe  usage  forms 
a  part  of  tbe  ctmtract  But  evidence  of  usage 
Is  not  admissible  to  vary  or  contradict  the 
terms  at  a  Rlain,  unambiguous  contract,  and 
In  tbe  more  modem  cases  there  has  been 
stnmg  jndldal  criticism  of  the  tendency  to 
resort  to  erldenoe  ot  usage  when  to  do  so 
would  Indirectly  control  tbe  true  Intention 


of  the  parHes  to  oontracta.  17  a  J.  4S2-406; 
IfoOuIsky  T.  Klosterman,  20  Or.  108,  25  Pa& 
366,  10  L.  a  A.  785;  Holmes  t.  WMtaker, 
2S  Or.  819^  81  Faa  705;  Cibadwlcfc  t.  0.-W. 
R.  ft  N.  Ca,  74  Or.  80,  14^  Paa  1169;  Htmt 
T.  Larson,  94  Or.  211,  184  Pac.  258.  However. 
It  has  beoi  hdd  that,  where  evidence  <^  cus- 
tom or  usage  Is  (rffoed  ftnr  ttte  purpose  of 
showing  what  Is  merely  Incidental  to  an 
Implied  contract,  and  relied  upon  only  u 
evldoioe  of  some  ftict  in  Issue,  It  need  not  be , 
pleaded.  Harrlsmi  v.  Birrell,  58  Or.  410i  ' 
419,  115  Pac  141;  17  a  J.  62&  Bat  tbls 
does  not  govern  the  Instant  case, 

[5]  In  tbe  case  at  bar,  tbe  court  committed 
error  by  admitting  evidence  of  the  parttcular 
custom  of  the  garage  keepna.  It  baa  been 
decided  that— 

"A  custom  of  garage  keepers  contrary  to  tha 
implied  obligation  of  reasonable  care  for  safe- 
keeping, arising  in  favor  of  an  automobile 
owner  by  tbe  storing  of  his  car  at  a  public 
garage,  cannot  absolve  the  garage  keeper  from 
observance  of  sach  care."  luJjda  v.  West 
Virginia  Aatomobile  Co.,  fit  Va.  788,  79 
S.  E.  731,  48  U  a  A.  (N.  S.)  561,  Ann.  Gas. 
1915D,  956. 

This  court  has  said: 

"A  bailee  for  hire  cannot  by  contract  so  limit 
bis  responsibility  to  the  bailor  as  not  to  be 
liable  for  his  own  negligence  or  the  negligence 
of  bis  agents  and  servants."  Pilson  v.  Tip-Top 
Aato  Co.,  67  Or.  528,  186  Pac.  642w 

[I]  Another  assignment  of  error  In  tbe  in- 
stant case  relates  to  the  Introduction  of  evl- 
d«ice  .In  support  of  defendant's  allegatiMi  as 
to  tbe  condition  existing  In  defendant's  ga- 
rage  in  which  plaintiff  stored  bis  automoUle. 

"A  garage  keeper  storing  a  car  of  another  for 
compensation  is  classed  as  a  bailee  for  hire, 
and  as  such  he  is  bound  to  furnish  reasonably 
safe  accommodations  and  to  exercise  reason- 
able care  and  prudence  to  keep  the  machine  in 
a  safe  manner.  If  guilty  of  negligence  result- 
ing in  injury  to  the  machine,  be  may  be  chant- 
ed with  the  damage.  The  liability  of  a  garage 
keeper  for  hire  is  not  affected  by  reasim  (tf 
the  knowledge  of  the  owner  as  to  the  place 
where  the  property  is  kept  Its  acceptance  by 
the  garage  mas  imposes  on  him  the  duty  of 
ezerdsing  due  care  for  its  safety  and  protec- 
tion." Huddy  on  Automobiles  (6th  Ed.)  ^  202; 
Berry,  Automobiles  (2d  Ed.)  %  742;  Stevens  v. 
Stewart-Warner  Speedometer  Corp.,  223  Mass. 
44,  111  N.  B.  771. 

[7]  Sullivan,  defendant,  was  a  bailee  toe 
hire,  and  as  such  he  was  under  legal  obliga- 
tions to  ezerdse,  with  respect  to  platntilTa 
automobile,  such  ordinary  care  as  a  man  oC 
ordinary  prudence  and  discretion  ought  to 
^erclse,  and  would  be  expected  to  exercise 
under  all  circumstances  if  the  proper^  wera 
his  own.  ficbouler,  Bailm.  (8d  Ed.)  {  101; 
Wihwn  T.  Wyckoff,  133  Appw  DIt.  82, 117  N.  t, 
Snpp.  788 ;  Smltb  r.  Economical  Garage  vn 
Misc.  Jtep.  430, 170  N.  Y.  Snpp.  47% 
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*mie  sara^e  keeper  la  not  an  Inaarer  of  the 
automobiles  left  in  bis  charge  to  be  cared  for. 
bat  be  is  boond  to  nm  reasonable  or  ordinaiy 
dilisence  in  their  care  and  keepitv  to  the  end 
that  ther  bo  not  damaced  or  destrored  or  lost 
hj  reawo  of  theft  or  otherwlBe."  Beiry,  Au- 
tomobnea  (2d  Bd.)  |  742,  and  caaea  dted  un- 
der note  9. 

rn  From  «  cue  In  SKrint,  we  carre  the  fol- 
lowing: 

"Proof  that  a  motorcar,  when  delivered  to  a 
garage  keeper,  was  in  good  order,  but  when 
called  for  a  few  days  later  it  was  damaged,  tbe 
watsr  Jacket  haTing  frosen  and  bvrst,  makes 
out  a  prima  ftude  case  against  the  bailee,  tbe 
garage  keeper.  It  then  became  the  dn^  of 
tbe  garage  keeper  to  rebat  the  prima  fade 
case,  by  showing  that  be  naed  due  care  as 
bailee.  •  •  •  •*  Smith  t.  Economical  Oarage, 
snpra. 

A  case  innstrative  of  this  principle  Is  Han- 
sen r,  Oregon-Wastaln^oD  B.  &  N.  Co.,  97 
Or.  190,  218,  188  Pac.  963,  101  Pac  655. 

[1]  We  are  unable  to  find  in  tbe  record  any 
mbstantial  evl&ence,  either  direct  or  intep- 
oitial.  which  jastifies  the  flndlng  that  the 
plaintiff's  car  was  Injured  by  "an  unexpected 
freeze  that  came  on  suddenly  after  the  plain- 
tiff left  his  aoto  with  tbe  defendant."  Nor 
can  the  court  take  Judicial  notice  that  the 
water  in  the  radiator  of  the  car  became  con- 
gealed by  reason  of  a  sudden  change  In  cli- 
matic conditloDS.  It  has  been  Ii^d  that 
Tarlationa  of  climate  In  particular  places  at 
particular  times  cannot  be  Judicially  known. 
16  Gyc.  855 ;  Santa  Cms  r.  Enrlght,  95  Cal. 
106,  SO  Paa  197;  Haines  t.  Qlbson,  116  Mich. 
131.  78  N.  W.  126. 

Hie  Judgment  in  this  case  is  reversed,  and 
ttie  cause  remanded  for  further  proceedings 
not  Inconsistent  with  this  opinion. 


(100  Or.  05) 

TAYLOt)  V.  FREIMONT  FUEL  CO. 

(Supreme  Court  of  Oregon.  May  24,  1921.) 

CoMproinlse  asd  tsttlemeat  «=324-^dtomeblie 
•wmr's  agreesiest  ts  pqr  danatas  asld  fsr 

In  an  action  against  an  antomombile  tratk 
owner  for  ne^igenee  of  driver,  in  iriildi  it  waa 
daimed  that  defendant  oo  eiamination  of  dam- 
age to  plaintiff's  car  agreed  to  pay  for  necea- 
saiT  repairs,  the  questim  of  defendanfa  lia- 
bility held  for  Jury. 

In  Banc. 

Appeal  from  Circuit  Oourt,  Multnomah 
County;  W.  N.  Oatens,  Judge. 


Action  by  W.  H.  Taylor  against  tbe  Fre- 
mont Fuel  Company.  Judgment  for  plain- 
tlfl,  and  defendant  appeals.  Affirmed. 

The  substance  of  the  uomplalnt  Is  that  tb» 
plalntUTs  automobile  was  parked  on  tlie 
street  in  front  of  bis  place  of  budness,  and 
that  a  dellrery  truck  belonging  to  tbe  de- 
fendant and  driven  by  tlie  defendant's  em- 
ploy£  was  so  operated  in  a  careless  and  nee- 
Ugent  manner  by  the  driver  that  it  collided 
with  the  plalntilTs  automobile  damas^ng  It 
so  that  be  was  compelled  to  pay  for  repairs 
¥10.55,  and  was  deprived  oi  the  use  <tf  tlie 
car  to  his  loss  In  the  sum  of  $10.  Tbe  an- 
swer is  a  general  denial  of  the  allegationa 
of  the  C(Hi4>lalnt. 

The  case  was  tried  In  the  district  court 
without  a  Jury,  resulting  in  a  Judgment  for 
the  plaintiff  In  tbe  full  amouut  demanded. 
On  appeal  by  tbe  defendant  to  the  circuit 
court  a  similar  trial  resulted  In  a  Judgment 
for  tbe  plaintiff  In  tka  sum  of  SUUtS.  The 
defendant  appeals. 

Oliver  M.  Hlckey,  of  Portland,  for  appe- 
lant 

E.  Slarl  Feike,  of  Portland,  for  respondent. 

BUHNETT,  C.  J.  (after  stating  the  facts 
as  above).  The  testimony  for  the  plaintiff 
is  to  the  effect  that  hia  car  was  standing  In 
front  of  his  place  of  business,  parked  at 
about  4  to  12  inches  from  tbe  curb,  and  that 
the  defendant's  truck  was  driven  by,  having 
on  it  some  long  timbers  which  struck  tbe 
car  in  turning  the  corner,  smashed  the  left 
rear  fender,  and  bent  the  front  axle.  The 
plaintiff  and  his  employs  were  In  the  plain- 
tiff's  store  at  the  time  and  did  not  see  tbe 
collision,  but  heard  the  nttfse.  The  plaintiff 
Immediately  ran  out,  accosted  the  driver  of 
the  truck,  who  had  made  no  attempt  to  get 
away,  and  demanded  payment  for  the  dam- 
age. The  driver  said  be  would  call  up  his 
employer,  ,wait  Into  the  plalntitTs  store, 
called  somebody  by  telei^one,  and  told  the 
plaintiff  Qiat  his  emidoyer  would  come  and 
see  about  the  damage.  Soon  afterwards  the 
defraidant,  E.  H.  Berland,  who  admits  d<ring 
business  under  the  assumed  name  of  **Fre- 
mont  Fnd  Company,*'  appeared  at  tbe  plain- 
tiff's store,  examined  the  autcmiobile,  and 
directed  the  plaintiff's  clerk,  whom  he  Inter- 
viewed, to  hare  the  automobile  repaired, 
saying  that  he,  the  defmdant,  would  pay  the 
biU.  The  defendant  disputes  this  testlnumy 
in  part,  admitting  that  be  came  and  examin- 
ed the  automobile,  but  denying  that  he 
agreed  to  pay  for  repairing  it  On  the  ques- 
tion of  nonsuit,  the  only  one  presented  for 
review,  this  is  raough  to  carry  tbe  case  to 
tbe  Jury. 

The  Judgment  Is  affirmed. 


>ftor  etlMr  oasM  sw  same  loplo  and  KST-NUMBBR  In  all  Key-HnmlMnd  DlgMtt  and  Xndaei 
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(100  Or.  52S) 

STONE  V.  FIRST  NAT.  BANK  OF  TILLA- 
MOOK et  &I.  (two  oaies). 

(Sapreme  Oonrt  of  Oregon.  May  31, 1921.) 

1.  Liens  «=37— Contraot  for  sale  of  logs  held 
net  to  give  an  equitable  lien;  "Involoe.'* 

A  contract  for  the  sale  of  logs  which  stip- 
ulated that  the  seller  expected  to  dlsconnt  the 
buyer's  acceptances  with  a  bank,  wherein  the 
borer  agreed  that.  In  order  farther  to  secnre 
payment  of  the  acceptances,  It  woald  assign  to 
the  bank  or  such  other  person  as  the  seller 
might  direct  the  invoices  of  the  buyer  against 
its  customers  for  the  luanber  manufactured 
from  the  logs,  did  not  give  an  equitable  lien  in 
favor  of  tbe  seller  of  the  logs  after  transfer 
of  tbeir  possession  to  the  buyer,  an  "invoice" 
being  merely  a  written  account  of  the  partic- 
ulars of  merchandise  shipped  or  sent  to  a  pur- 
chaser, consignee,  or  factor,  with  the  Tslne  or 
prices  and  charges  annexed;  merely  another 
term  for  bill  rendered. 

[Eld.  Note^^For  other  definitlohs,  see  Words 
and  Phrases,  First  and  Second  Sertea,  Invoice.] 

2.  Equity  <s»57  —  Lien  held  not  created  by 
maxim  as  to  regarding  as  done  that  which 
ought  to  be  done, 

Tbe  maxim  as  to  regarding  tliat  as  done, 
which  ought  to  be  done  means  that  whidi  the 
parties  agreed  to  do,  and  have  not  done,  and 
cannot  be  invoked  to  create  an  eqnltoble  lien 
on  proper^  sold  by  contract  passing  title,  and 
not  evidencing  intent  to  hold  It  as  secoEity. 

D^artment  2. 

Appeal  from  Circuit  Court,  Tillamook 
Ootmty ;  George  B.  Bagley,  Judge. 

On  petlticm  for  rehearing.  Petition  denied, 
and  former  opinion  affirmed. 
For  former  opinion,  see  197  Pac  804. 

Bauer,  Greene  &  McCurtaln,  of  Portland, 

for  appellant 

Botts  &  Wlnslow  and  S.  S.  Johnaon,  all  of 
Tillamook,  for  respondents. 

BUBNETT,  O.  J.  [1]  In  a  brief  critical 
In  terms  and  savoring  of  diatribe,  counsel 
for  plaintiff  urge  that  a  rehearing  should  be 
granted  in  thla  case.  We  recall  that  the 
plaintiff  was  the  ovmcT  of  some  spruce  logs, 
and  by  a  contract  in  writing,  of  date 
tember  5,  1910,  agreed  as  follows : 

"Stone  hereby  sells  to  the  coanpany  and  the 
company  hereby  buys  from  Stone  all  those  cer- 
tain spruce  logs  got  ont  by  Stone  nnder  his 
contract  dated  Aiarch  11,  1919.   •   •   •  " 

It  is  further  stipulated  in  the  contract 
that— 

"As  each  raft  is  completed  and  scaled,  the 
logs  therein  shall  become  the  property  and  at 
tbe  risk  of  the  company,  and  the  company 
agrees  that  immediately  upon  tbe  delivery  to  it 
of  the  certificate  of  the  Columbia  Biver  Log 
Sealing  and  Grading  Bureau  showing  the  num- 
ber of  feet  Included  in  a  raft,  the  company 


win  promptly  execnte  and  deliver  to  Stone  tiia 
company's  acceptance  for  tbe  price  of  the  logs 
inchided  in  nich  raft, at  the  rate  «i  $12  pw 
1,000  feet." 

The  language  of  the  agreement  upon  wbldi 
the  plaintiff  predicates  his  lloi  and  tbe  right 
to  bold  the  proceeds  of  the  sale  of  Imnbu 
manufactured  from  the  logs,  aa  well  aa  the 
logs  and  Imnbw  rwiainlng  on  band*  Is  u 
follows : 

"It  is  understood  that  Stone  expects  to  dia- 
connt  said  acceptance  with  the  First  National 
Bank  of  Tillamook,  and  the  company  agreea 
that  in  order  further  to  aecure  i»yment  of  said 
acceptances  (which  shall  mature  90  days  after 
tbeir  respective  dates)  the  company  will  as- 
sign to  the  First  National  Bank  of  Tillamook, 
or  soch  other  person  as  Stone  may  direct,  tiie 
invoices  of  the  company  against  its  cnstomers 
for  the  lumber  manufactured  from  said  logs.** 

Aa  authority  8UK>orting  {dalntifrs  conten- 
tion, there  Is  dted  sectim  123S,  3  Fan.  Bq. 
Jur.  (4th  Ed.),  as  follows: 

"The  doctrine  may  be  stated  In  its  most  gen- 
eral form,  that  every  express  executory  agree* 
ment  in  writing,  whereby  the  contracting  party 
sufficiently  indicates  an  intention  to  make  soma 
particular  proper^,  real  or  personal,  or  fund, 
therein  described  or  Identified,  a  security  for 
a  debt  or  other  obligation,  or  whereby  the  par- 
ty promises  to  convey  or  assign  or  transfer  the 
property  as  secarity,  oreates  an  equitable  lien 
upon  the  property  so  indicated,  iriiidi  la  en- 
forceable i«ainst  the  property  In  tbe  hands  not 
only  of  the  originsl  contractor,  hot  of  his  heirs, 
administrators,  executors,  Tolantary  ossIgneeB, 
and  purchasers  or  incumbrancers  with  notice. 
Under  like  circumstances,  a  merely  verbal 
agreement  may  create  a  similar  lien  upon  per- 
sonal property.  The  ultimate  grounds  and  mo- 
tives of  this  doctrine  are  explained  in  tbe  pre- 
ceding section;  but  the  doctrine  Itself  is  clear- 
ly an  triplication  of  the  maxim,' equity  regards 
as  done  that  which  ought  to  be  done.  In  or- 
der, however,  that  a  lien  may  arise  in  pnrsu- 
ance  of  this  doctrine,  the  agreement  must  deal 
with  soime  particular  property,  either  by  iden- 
tifying  it,  or  by  so  describing  it  that  it  can 
be  identified,  and  must  indicate  with  sufficient 
clearness  an  intent  that  the  property  so  de- 
scribed, or  rendered  capable  Of  identification, 
is  to  be  held,  given,  or  transferred  as  secarity 
for  the  obligation." 

[2]  It  is  to  be  noted  that  the  lien  there  de- 
scribed depends  upon  an  express  executory 
agre^ent  in  writing  where  the  cmttractliig 
party  indicates  an  Intention  to  make  some 
particular  property,  real  or  personal,  or  ftmd 
therein  d^cribed  or  identified,  secntiity  for 
a  debt  or  other  obligation,  whence  orlaea  an 
equitable  lien  upon  the  property,  enforceable 
against  that  property,  not  only  In  the  hands 
of  the  original  contractor,  but  his  soecessois 
in  interest  and  purchasers  or  incumbracnceia 
with  notice.  It  Is  said  that  the  doctrine  Is  an 
aroltcation  of  the  maxim  Qiat  r^rds  that  as 
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dona  whlcb  ought  to  be  done.  In  respect  to 
ttds  last  observation,  tbat  which  ought  to 
be  done  is  that  which  the  parties  contracted 
to  do,  but  have  not  done.  It  Is  not  ground- 
ed on  mere  moral  obligation  or  upon  a  sup- 
posed advantage  which  either  of  the  con- 
tracting parties  has  lost  by  his  mere  Inad- 
T«rt€nce.  The  lien  must  be  some  hold  upon 
the  identical  property  in  dispute,  and  this 
in  addition  to  the  monetary  obligation  rep- 
resented by  the  debt  for  which  it  is  supposed 
to  be  security.  The  Ueo  is  ancillary  to  and 
separate  from  the  debt  itself.  It  must  be 
more  than  a  mere  promise  to  pay  out  of  some 
particular  fund.  Such  a  promise  Is  of  no 
more  dignity  or  obligation  than  the  original 
agreement  to  pay  the  debt  itsdf. 

Bfany  cases  are  dted  under  the  section  of 
Pomeroy  already  quoted.  For  instance,  in 
TStle  Insurance  4  Trust  Oo.  v.  Callfomla 
Development  Co.,  171  Cal  173,  152  Pac.  542, 
the  effort  was  to  charge  an  irrigation  sys- 
tan  In  which  the  canal  began  In  California, 
sad,  owin^  to  the  contour  of  the  country, 
crossed  into  Mexico  and  back  Into  the  state 
«f  Oallfomla.  Because  of  the  condition  of 
Am  laws  of  Mexico,  a  foreign  corporation 
could  not  hold  title  to  lands  within  a  certain 
KMie  adjacent  to  the  international  boundary. 
To  orercome  this  obstacle  a  subsidiary  cor- 
poration was  formed  to  hold  title  to  the  part 
of  the  system  In  Mexico.  The  parent  corpo- 
ration held  a  large  block  of  the  shares  in 
the  Mexican  corporation.  A  deed  of  trust 
covered  those  shares  of  the  Mexican  plant 
and  authorized  a  sale  of  the  property  to  pay 
the  bonds  of  that  concern.  The  principal 
Question  In  the  case  was  the  power  of  a 
court  of  equity  to  compel  the  disposition  of 
realty  or  otber  pn^rt^  situated  beyond  Its 
Jmisdietlon,  and  It  was  held  that,  as  equity 
opmtes  up<»  the  person  fai  the  enforcement 
of  Its  decneo,  the  foreign  property  could  be 
affected  by  the  Judgment  of  the  ooort  wh«e 
I3ie  parties  were  within  ttie  Jurisdiction  of 
fb6  court,  and  subject  to  Its  process.  It  was 
farHier  held  that  One  whole  idaiit  could  be 
■old  In  Its  entirety,  because  fbe  contract  of 
the  partlea  contemplated  sodi  a  result  In 
other  wordSt  then  was  expression  of  the  In- 
tent to  create  a  lien,  and  designation  of  the 
pn^rty  involved. 

In  U.  S.  Fidelity  &  Guaranty  Oo.  v.  Fidel- 
ity Trust  Oo.,  49  Okl.  398,  158  Pac.  195, 
flwre  was  an  express  written  agreement  to 
bond  and  mortgage  a  railroad  to  be  built  by 
sobscrlptlons,  which  security  was  given  to 
acnHnpIlsh  the  repayment  of  those  very  sub- 
scriptions; and  on  this  express  agreement 
tbe  lien  was  enforced  against  those  in  priv- 
ity with  the  railroad  company  to  whom  the 
ndiseriptlons  were  made.  In  Walker  v. 
Brown.  165  U.  S.  654,  17  Sup.  Ot  453,  41  L. 
Bd.  866,  there  was  an  actual  delivery  of 
Certain  municipal  bonds  to  tbe  debttnr,  with 
tks  written  agreement  that  they  should  be 


placed  as  ctrilateral  to  the  debtor's  note.  In 
Ketchum  t.  St  Ix>uls,  101  U.  S.  906,  26  K 
Ed.  999,  the  case  depended  upon  a  public 
statute  whldi  authorized  St  Louis  county  to 
issue  $700,000  in  bonds  In  aid  of  tbe  Paclflc 
Railroad  Company,  and  required  the  custo- 
dian of  the  company's  funds  to  pay  certain 
montbly  Installments  in  liquidation  of  the 
bonds,  and  interest  thereon.  In  Hurley  v. 
A.  T.  &  S.  F.  By.  Co.,  213  U.  S.  126,  29  Sup. 
Ct.  466,  68  li.  Ed.  729,  the  company  had  a 
contract  with  a  coal  iniiiing  corporation 
whereby  the  latter  agreed  to  furnish  sudi 
coal  as  the  railroad  MHnpany  required  to 
operate  its  trains,  and  oa  the  16th  of  each 
month  the  railroad  company  should  pay  for 
the  coal  delivered  durti^  the  preceding 
month.  The  coal  company  became  involved, 
and  In  order  to  meet  its  payroll  a  supple- 
mental agreement  was  made  with  the  rail- 
road company  whereby  the  latter  paid  In 
advance  for  coal  to  a  certain  amount  It 
was  held,  as  against  the  assignee  In  bank- 
ruptcy of  the  coal  company,  that  be  stood 
in  no  better  pllgjit  than  his  assignor,  and 
that  the  cfrcomstancea  showed  an  intent  to 
pledge  the  coal  for  the  ad'rances  made  by 
the  railroad  company.  There,  the  coal  to 
be  mined  was  distinctly  spedfied  as  the  sub- 
ject of  the  Men. 

In  IngersoU  t.  Coram,  211  V,  8.  8SS,  29 
Sup.  Ot.  92.  53  Ii.  Ed.  208,  it  was  ezpresdy 
stipulated  that  IngersoU  was  to  be  paid  his 
fee  as  attorney  for  cmtestants  of  the  Davis 
will,  "out  of  the  funds  secured  trtm  the  es- 
tate," and  the  amomit  of  the  fee  was  also 
specified.  In  all  or<  ttiese  casra  then  Is  an 
express  deslgnatlMi  of  the  pn^terty  to  be  af- 
fected and  the  amount  for  which  it  is  to  be 
charged,  so  as  to  leave  nothing  for  future 
adjustment  In  ttiat  respect 

Tbe  instrument  upon  whldi  the  plaintiff 
bases  his  suit  exivessly  provides  that  the 
propCTty  and  possession  thereof  shall  pass  to 
the  Sliver  Spruce  Company.  It  Is  never  In- 
timated anywhere  In  the  contract  ttut  there 
■wna  any  Intention  for  Stone  to  retain  posses- 
sion of  the  logs  or  the  limiber.  All  that 
the  Sliver  Spruce  Company  agreed  to  do  was 
to  furnish  security,  not  to  Stone,  but  to 
those  to  whom  he  might  negotiate  the  ac- 
ceptances. We  also  note  that  It  proposed  to 
assrgn  as  security,  not  the  property  Itself, 
but  the  "Invoices  of  the  company  against  Its 
customers  for  the  lumber  manufactured  from 
said  logs."  An  "Invoice  In  commercial  trans- 
actions" is  defined  to  be  a  written  account 
of  the  particulars  of  merchandise  shifted 
or  sent  to  a  purchaser,  consignee,  or  factor, 
etc.,  with  the  value  or  prices  and  ehnrges 
annexed.  Merchants'  Exchange  Co.  v.  Wols- 
man,  132  Mich.  353.  93  N.  W.  869.  "An  'In- 
voice'  of  goods.  Is  merely  another  terns  for 
'bill  rendered.' "  '  Pipes  v.  Norton,  47  Miss. 
61.  It  was  held  In  Dows  v.  Bank,  91  U.  S. 
618,  28  Ifc  Ed.  21^  tbat- 
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"Aa  fnToiM  la  ndth«r  a  VBl  n]e  nor  btI- 
dence  of  a  sale,  and,  atandiof  alone,  tnrnlahet 

no  proof  of  title." 

It  differs  from  a  bill  of  lading. 

This  court,  in  Walker  v.  First  National 
Bank.  43  Or.  102,  72  Pac.  635.  speaking  by 
Ur.  Justice  Bean,  said: 

"A  bill  of  lading  represents  and  stands  for 
the  property  for  wbicfa  it  was  given,  and  tbe 
rigfat  and  title  of  sacb  property  may  pass  by 
an  indorsement  of  the  bill,  or  by  a  mere  de- 
Utsit  thereof,  when  su<^  was  the  iatentioo 
with  which  the  indorsement  or  delivery  was 
made.  •  *  •  But  neither  the  indorsement 
nor  delivery  of  a  bill  of  lading  has  any  effect 
in  passing  the  title  or  dominion  or  control  orer 
the  property,  except  as  the  result  of  a  cm- 
tract  between  the  parties,  and  the  real  trans- 
action  may  be  shown  by  parol." 

We  have,  therefore,  at  hand  an  instance 
where  there  Is  no  expression  of  an  intent  to 
idedge  or  grant  a  lien  upon  the  logs  or  lum- 
ber, but  only  to  assign  iuvcHces  whlcta  do  not 
affect  the  title  of  tbe  pn^rty  one  way  or 
the  other.  Taken  according  to  its  legal  ef- 
fect, the  contract  is  secured  only  by  the  per- 
sonal responsibility  of  the  Sliver  Spruce 
Company.  Still  further,  we  derive  from  27 
R.  O.  L.  571,  an  autbori^  dted  by  tbe  plain- 
tiff, this  doctrine: 

"There  has  been  mudi  disensaioa  and  eonfo- 
■ion  in  the  cases  as  to  the  origin  of  the  prin- 
ciple giving  a  vendor  who  has  conveyed  the 
legal  title  a  lien  for  the  purchase  money.  It  is 
not  a  role  of  the  common  law,  bnt  is  exclu- 
dvely  a  doctrine  of  equity,  adopted,  it  has  been 
said,  from  the  dvil  law.  .This  rule  of  the  civil 
law  applied  to  the  sale  of  both  real  and  personal 
property,  and  courts  of  equity,  while  adopting 
it  as  to  realty,  have  not  done  so  as  to  person- 
alty, and  it  is  held  tbat  a  seller  of  personal 
proper^  has  no  lien  for  the  price  after  the 
delivery  of  possession." 

As  said  by  the  same  authority  In  the  pre- 
ceding section,  "our  statutes  evidence  an 
abhorrence  <^  secret  liens."  Hence  it  would 
not  be  compatible  with  trade  facilities.  If 
every  seller  who  parts  with  the  possession 
of  goods  could  assert  an  equitable  Ueu  with- 
out giving  any  notice  of  it.  It  was  to  Illus- 
trate this  policy  of  the  law  that  the  cita- 
tions of  our  statutes  granting  liens  upon 
logs  and  lumber  were  entored  In  tbe  former 
(pinion. 

It  is  to  be  regretted  that  tbe  plaintiff  dis- 
posed of  bis  property  so  hardly  earned,  as 
loggers  do,  to  some  irresponsible  concern. 
But,  having  parted  wltb  his  property  and 
giv^  up  pcMsession,  no  lien  can  be  devised 
for  him.  He  stands  In  no  better  relation  to 
the  iHn^rty  than  any  other  creditor  of  the 
Silver  Spruce  Oompany.  Our  statutes  have 
made  It  easy  for  sellers  of  such  chattels  to 
secure  themselves  for  tb^  purchase  inrtc^ 
and  In  view  of  the  precedents  against  equl- 


ttu  recognition  of  a  ▼eador'fl  lien  on  pa<> 
sonal  iwoperty  with  which  the  sdler  bas 
parted  possession,  we  cannot  give  tbe  plain- 
tiff reUefL 
We  adhere  to  the  former  oplnUn. 

BBAN,  BBOWN,  and  JOHNS,  JJ^  coneoft 


<100  Or.  STB) 
GILDER8LEEVE  V.  LEE. 

(Supreme  Gonrt  of  Oregon.    May  81,  19Zt) 

1.  Wide  ^9456— Words  oontmed  )■  sssal  aad 
ordinary  tease  anless  It  appears  they  wsra 
used  la  techsloal  sense. 

Tbe  words  of  a  will  must  be  taken  in  thdr 
usual  and  ordinary  sense,  unless  it  appears 
that  they  were  used  in  a  technical  or  special 
sense,  or  unless,  when  applied  to  the  sabjeet- 
matter,  they  have  a  technical  or  special  msan- 
ing. 

2.  Wills  «=3470— Testator's  Inteitleg  iiaat  pre- 
vail as  detarmised  from  the  whole  wll^  ni 
net  from  detached  portions. 

Or.  L.  I  10124,  commands  that  all  courts 
and  others  concerned  in  the  execution  of  last 
wills  shall  have  due  regard  to  the  directions 
of  the  will  and  the  true  interests  and  meaning 
of  tbe  testator,  so  that  his  will  shall  pravaO, 
and  sneb  intent  may  be  gathered  from  tbs 
whole  instmment,  and  not  from  detadied  por- 
tions of  the  win  alone. 

3.  Wills  «=>459  —  letestioa  eontniad  inm 
meaning  words  ef  whole  will  eonvey  per  nSb 

In  construing  a  will,  the  court  seeks  tes- 
tatrix's Intention  as  expressed  In  the  will,  and 
tbe  court's  conclusion  may  or  may  not  give 
words  their  technical  or  literal  import,  or  may 
give  expressions  their  ordinary  and  grammatical 
sense,  but  the  meaning  settled  upon,  if  settled 
intelligibly,  is  that  whidi  the  words  and  Isa- 
guage  of  the  whole  will,  properly  imerpreced, 
convey  per  se. 

4.  Wills  «=3616(l)— Grant  of  life  esUto  wHh 
power  of  sale  does  not  ealarBe  estate  late  a 
fee,  but  gives  naked  pewer  te  dispose  of 

fas. 

An  absolute  power  of  sale  or  disposal  at- 
tached to  an  express  life  estate  will  not  enlarge 
it  into  a  fee,  although  the  power  is  to  convey 
a  fee,  and  wbere  an  estate  for  life  is  expressly 
given,  and  the  power  of  disporition  Is  annexed 
to  It,  the  fee  does  not  pass  under  sneb  devise, 
but  the  naked  poww  to  dispose  of  tbe  tee, 
although  it  is  otherwise  In  case  there  Is  a 
gift  generally  of  tbe  estate*  with  power  of  da- 
position  annexed. 

5.  WIHs  «s»692,  693(I)-Qm  ef  power  «•  dlt- 
peso  of  whole  estate,  aoMxed  to  life  estate, 
with  remainder  to  third  persons,  eoalMv  en 
tenant  plenary  power  te  eenvey  foe. 

A  light  of  disposition  is  not  property,  Utt 
a  mere  authority  and  an  absolute  power  ef 
diaposal  is  not  inconsistent  with  an  estate  for 
life  only,  and  a  gift  of  power  to  dispose  of  the 
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irbote  estate  annexed  to  an  ertate  for  life,  with 
remainder  over  In  fee  to  third  persona,  con- 
fers opon  the  life  tenant  plenary  power  to  coo* 
Te7  the  fe«  opon  the  twina  the  power 
granted. 

6.  Will*  ^616(1)— Where  aatata  la  hlvea  for 
Iffe  !■  daflntte  termai  uiM  pawer  of  dla- 
posltioR  data  Mt  •■larfa  aitata  iito  faa  tim- 

Rie. 

It  is  a  rule  of  conatmction  that,  where  an 
estate  ia  siven  for  life  in  definite  terms,  an 
added  power  of  dispoBition  does  not  enlarge 
the  estate  into  a  fee  simple,  and  this  rule  seeks 
to  (iTe  effect  to  the  tnteintion  of  the  testator, 
bat  regards  vtedflc  terma  anch  as  "for  life," 
"dnring  hia  or  ber  natural  life,"  eta,  aa  ahow- 
Ittg  what  the  teatotor  intended  to  give. 

7.  Wills  •6=»692,  693(1)  —  Will  eoastrned  as 
lIvlflB  life  tioant  power  to  dispose  of  fee. 

Where  teatotrix  gave  residue  of  estate  to 
her  husband  for  life,'  remainder  to  their  chil- 
dren, and  provided  that  "he  may  seD  and  con- 
T<y  any  and  an  of  the  property  in  the  osnal 
course  of  business,  the  same  as  I  could  or 
would  do  ff  personally  present,"  held,  that  the 
hnsband  had  power  to  conrey  the  fee. 

In  Banc. 

Appeal  from  Circuit  Court,  Wallowa  Coun- 
ty; J.  W.  Knowles,  Judge. 

Suit  by  Frank  E.  Qlldersleeve  against  Kob- 
ert  E.  Lee  for  specific  performance  of  a  writ- 
ten contract  for  sale  of  land.  Case  ordered 
adjudged,  and  decree  dismissed,  and  the 
plaintiff  ai^eals.  Reversed,  and  remanded 
for  further  proceedings  ccmi^teDt  with  opin- 
ion. 

nils  suit  Invf^res  the  rlglit  of  plaintlfT  to 
convey  a  fee  simple  title  to  real  property. 
It  comes  here  from  the  court  below,  aa  the 
result  of  litigation  between  the  parties  to  a 
real  estate  contract  pertaining  to  the  sale  of 
200  acres  of  land.  The  platntifT,  Frank  B. 
GUdersieeTe,  Institnted  a  suit  for  specldc  per^ 
formance  of  a  written  contract  relating  to 
the  sale  of  land,  against  defendant,  Robert 
IL  Lee,  tbe  purchaser.  The  defendant,  an- 
twering,  admits  substantially  all  the  auc- 
tions of  plalntilfB  complaint,  but  alleges  as 
a  defense  that  the  vendor  has  a  fee  simple 
ttOe  to  120  acres  only  of  the  200  sold,  and 
avers  the  Inability  of  the  plaintiff  to  convey 
any  greater  estate  than  a  life  estate  In  80 
acres  of  the  tract  agreed  to  be  conveyed,  for 
the  reason  that,  by  will,  he  became  vested 
with  a  life  estate  In  the  E.  %  of  the  N.  W. 
H  of  section  11,  Tp.  2  south  of  R.  44  east. 
W.  IL,  and  has  no  lawful  rig^t  to  convey  a 
greater  estate. 

From  the  record  before  us,  it  appears  that 
on  the  6th  day  of  December,  1920,  plaintiff 
and  defaidant  entered  into  a  contract  In 
writing,  whereby  plaintiff  sold  and  agreed  to 
convey  to  defendant  the  N.  E.  ^  of  the  S. 
W.  ^,  the  N.  W.  ^4  of  the  S.  B.  the  S.  W. 
H  of  the  N.  B.      and  the  E,  %  of  the  N.  W. 


of  Sec.  11, 1^  2  south  of  B.  44  east,  W. 
M.,  in  Wallowa  county,  Or.  This  contract 
proTldea  that— 

"As  the  purchase  price  to  be  paid  for  aald 
land  defendant  has  paU  to  pMntilt  the  sum  of 
$10^000;  the  nceipt  of  which  is  acknowledged 
*  *  *,  and  tliat.  In  addition  to  the  payment 
of  said  sum  so  paid,  defendant  *  *  *  shall 
assume  and  agree  to  pay  a  mortgage  in  the 
sum  of  $1S,000  given  to  Washington  Mutual 
Savings  Bank,  a  corporation  of  Seattle,  Wash., 
covering  all  of  said  land,  and  a  mortgage  in  the 
Bum  of  110,000  in  favor  of  John  Fruitts  cov- 
ning  the  B.  %  ^  the  N.  W.  %  of  said  sec- 
tion 11." 

The  omtract  also  recites  t  at,  within  a 
reasonable  time  from  December  6,  1020,  and, 
in  any  event,  within  80  days  tnm  said  date, 
the  plaintiff  shall  tarnish  and  dellvor  to  the 
defendant  a  complete  abstract  of  title  to  the 
abore-deecrtbed  land,  and  that.  If  such  ab- 
stract sball  show  ttie  Utle  to  the  land  to  be 
vested  In  plaintiff  and  free  from  liens,  In- 
cumbrances, and  defects,  with  the  exception 
of  said  mortgages^  plaintiff  shall  tben  exe- 
cute, acknowledge,  and  dellTer  to  d^mdant 
a  warranty  deed  omveying  said  land  to  de- 
fendant; that  by  said  deed  iriaintlff  shall 
convey  to  and  teat  In  defmdant  an  absolnto 
fee  simple  title  to  said  lands,  subject,  never- 
theless, to  the  outstanding  mor^;age  liens, 
and  if  plaintiff  cannot  convey  to  defendant 
a  fee  simp'e  title  to  said  landa,  or  any  part 
thereof,  tben  plaintiff  diall  repay  to  deffoid- 
ant  the  sum  of  $10,000,  with  interest  thereim 
at  the  rate  of  8  per  cmt.  per  annum  from 
the  6th  day  of  December.  1920,  until  paid. 

Plalutifl  then  alleges  the  various  steps  tak- 
en In  complying  with  the  provisions  of  the 
CfWtract,  Including  the  execution,  tender,  and 
attempt  to  deliver  the  deed  to  defendant; 
that  defendant  failed  and  refused  to  accept 
or  receive  the  deed,  but  demanded  that  plain* 
tiff  repay  to  him  the  sum  of  $10,000,  with  in- 
terest; that  plaintiff  deposited  the  deed  to 
the  lands  in  cour^  for  the  use  and  benefit  of 
the  defendant 

FtH*  a  defense  to  the  cause  of  suit  alleged 
in  plaintiff's  complaint,  defendant  alleges, 
among  other  things,  that  the  abstract  men- 
tioned in  plalntUTs  comi^alnt  shows,  and  the 
facto  are^  that  one  Pearl  D.  Glldersleeve  was 
the  owner  of  the  E.  )i  of  the  N.  W.  ^  of 
said  section  11,  the  same  having  been  con- 
veyed to  her  by  warranty  deed  bearing  date 
July  20,  1919,  duly  executed  by  John  Frultts 
and  Gertie  M.  Frultts,  bis  wife;  that  said 
Pearl  D.  Glldersleeve  died  on  or  about  March 
21,  1920,  leaving  a  last  will  and  testament, 
the  material  parts  of  which  are  aa  follows, 
to  wit: 

"Know  all  men  by  these  presents:  That  I, 
Pearl  D.  Glldersleeve,  being  of  sound  and  dis- 
posing mind  and  memory  and  not  acting  under 
duress,  menace,  fraud  or  undue  influence  of 
any  person  or  persons  whatsoever,  do  make. 
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pnbUah,  and  declare  tMs  my  last  will  and  tes- 
tament, in  language  foilowins,  that  is  to  eaj- 

**I  hereby  revoke  all  former  wills  and  codidls 
hj  me  made. 

"I  direct  my  ezecator  hereinafter  named,  as 
soon  as  he  shall  have  fands  on  hand  belonging 
to  mj  estate,  to  pa;  my  foneral  expenses,  ex- 
penses of  my  tut  illness  and  all  my  other  Jnst 
debta. 

"I  direct  and  request  that  my  Iwdy  be  decently 
buried,  proper  attention  being  paid  to  my  rank 
and  station  In  life. 

"I  give,  devise  and  bequeath  to  my  son, 
Floyd  W,  Squibb,  being  a  son  by  a  former  mar- 
riage, the  sam  of  one  dollar  ($1),  lawful  money 
of  the  United  States. 

"I  give,  devise  and  beqaeath  to  my  son,  Ed- 
ward A.  Gitdersleeve,  and  to  my  daughter,  Vio- 
let M.  Gildersleeve,  each  the  sum  of  one  dol- 
lar ($1),  lawful  money  of  the  United  States. 

"All  the  rest,  reside  and  remainder  of  my 
property,  real,  personal  or  mixed,  of  whatever 
the  same  may  consist  or  wherever  the  same 
may  be  situate,  I  give,  devise  and  bequeath 
to  my  husband,  Frank  A.  Oilderaleeve,  during 
his  natural  lifetime,  the  remainder  over  at 
the  time  of  his  death  to  go  to  my  said  children, 
share  aod  share  alike,  it  being  my  intention 
that  my  said  husband  shall  have  the  full  man- 
agement and  control  of  all  of  my  said  property 
and  to  that  end  be  may  sell  and  convey  any  and 
all  of  the  property  in  the  usual  course  of  busi- 
ness the  same  as  I  could  or  would  do  if  person- 
ally present,  and  thst  the  proceeds  shall  be  used 
by  him  for  his  comfortable  maintenance  and 
the  comfortable  maintenance,  education  and 
support  of  my  said  children,  the  residue  as 
aforesaid  at  the.  time  of  bis  death  to  l>e  divided, 
share  and  share  alike,  among  my  said  children, 
or  in -the  event  of  the  death  of  any  of  them, 
among  the  heirs  of  the  deceased  and  survivor*, 
per  stirpes.  •  •  •  »* 

Defendant  further  alleges  that,  by  reason 
of  the  facts  set  forth  In  the  answer,  plaintiff 
has  only  a  life  estate  In  the  E.  ^  of  the  N. 
W.  hi  of  said  section  11,  and  the  fee  simple 
title  thereto  U  vested  In  Floyd  W.  9<iuibb, 
Violet  M.  Gildersleeve,  and  Edward  A.  Oilder- 
aleeve, subject  to  said  life  estate;  that,  by 
reason  thereof,  plaintiff  Is  not  the  owner  in 
fee  simple  of  the  B.  %  of  the  N.  W.  ^  of 
BBld  section  11,  and  that  he  cannot  convey  to 
defendant,  nor  vest  in  him,  a  fee  simple  title 
to  said  tract  of  land,  and  that  the  deed  de- 
scribed In  the  complaint  wIU  not  convey  to, 
or  vest  In  defendant,  a  fee  simple  title  to 
said  land  as  required  by  said  contract. 

A  demurrer  was  filed  by  the  plaintiff  to  the 
new  matter  allied  In  the  answer  and  set 
forth  as  a  defense  to  the  cause  of  suit  alleged 
In  plaintiff's  complaint,  which  was  overruled 
<m  the  12th  day  of  Hardi,  1^1.  The  plain- 
tiff refused  to  plead  further,  and  the  case  was 
ordwed,  adjudged,  aod  decreed  to  be  dis- 
missed. 

Plalntur  aK>ealB  to  this  court,  alleging  er^ 
ror  in  ovwruUng  his  demurrer,  In  dismissing 
the  cause,  and  in  rendraing  a  decree  In  favor 
of  defendant  and  against  plalntifl  for  costs 
and  dlsbursementiL 


A.  S.  Cotaejr  at  Bnterprfse,  toe  appelant. 
Danid  Bc^  oi  Enterprise^  for  respondoit 

BROWN,  J.  (after  stating  the  facts  as 
above).  The  pivotal  point  in  this  case  Is  the 
right  of  the  plaintiff  to  convey  a  title  in  fee 
to  the  land  devised  to  him  by  his  wife,  Pearl 
D.  Gildersleeve.  The  power  of  plaintiff  to 
convey  a  fee  simple  estate  depends  upon  Oie 
terms  of  the  will 

[1  ]  In  construing  a  will,  its  provisions  must 
be  considered  together ;  the  words  are  to  be 
taken  in  their  usual  and  ordinary  sense,  un- 
less it  appears  that  they  are  used  In  a  tech- 
nical or  a  special  sense,  or  unless,  when  sp- 
plied  to  the  subject-matter,  they  have  a  tech- 
nical or  special  meaning;  and  the  Intention 
of  the  testator  is  paramount  and  controlling, 
so  far  as  that  purpose  Is  within  the  law. 

[2]  It  Is  but  the  statement  of  a  common- 
place rule  of  law  to  observe,  In  the  Interpre- 
tation of  the  provisions  of  a  will,  that  the 
intention  of  the  testator  as  therein  expressed 
must  prevail.  The  statute  of  this  state  com- 
mands that  all  courts  and  others  concerned 
in  the  execution  of  last  wills  shall  have  due 
regard  to  tbe  directions  of  the  will  and  the 
true  Interests  (Intent)  and  meaning  of  the 
testator  In  all  matters  brought  before  them. 
Or.  L.  S  10124;  Moreland  v.  Brady,  8  Or.  303, 
34  Am.  Rep.  581;  Shadden  v.  Hembree.  17 
Or.  14,  18  Pac  572;  Jasiier  v.  Jasi^r,  17  Or. 
590.  22  Pac.  152;  Portland  Trust  Co.  v.  Bea- 
tle,  32  Or.  305,  52  Pac.  80;  Love  v.  Walker, 
59  Or.  95,  103,  115  Pac.  296;  Kaser  v.  BUser. 
68  Or.  153,  168,  137  Pac.  187;  Beakey  v. 
Knutson,  90  Or.  674, 174  Pac.  1149,  177  Pac 
955;  Boehraer  v.  Silverstone,  95  Or.  172, 174 
Pac  1176,  186  Pac  26;  Bllyeu  v.  Grouch,  96 
Or.  66,  69,  189  Pac  222.  , 

The  controlling  rule  Id  ascertatnng  the 
meaning  of  the  will  of  Pearl  D.  Gildersleeve, 
to  which  all  technical  rules  of  consbiictlon 
must  give  way,  Is  to  give  eHect  to  the  true 
Intent  and  meaning  of  the  testatrix  as  tbe 
same  may  be  gathered  from  the  whole  In- 
strument; and  In  arriving  at  that  Intention 
the  relatlm  of  the  testatrix  to  the  benefl- 
daries  named  in  the  will  and  the  drcum- 
stances  surrounding  her  at  the  tlqe  of  Its 
execution  are  to  be  taken  Into  consideration, 
and  the  will  read,  as  nearly  as  may  be.  fron 
ber  standpc^t,  giving  effect,  If  possible^  to 
every  clause  and  portion  of  it 

It  has  frequently  been  held  by  courts  and 
steted  by  text-writers  that  a  testator's  in- 
tention Is  to  be  collected  from  the  whole  will 
taken  together,  and  not  from  deteched  por- 
tions alone,  for,  as  it  is  figuratively  said,  tbe 
meaning  mnst  be  gathered  from  tbe  bo<^  of 
the  will,  or,  to  use  another  familiar  expre»- 
don,  from  the  four  comers  of  the  instmment. 
Schouler,  Wills  and  Administration.  1 46&;  40 
Cyc.  pp.  1388, 1880,  and  cases  cited. 

[S]  It  is  the  expressed  Intention  oi  tbe  toh 
tatrix,  that  ^ridtii  ber  wHI  imports,  and  not 
any  conjectural  intentlim  of  haa  outside  of 
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the  will  wb\<A  might  or  ml^t  not  be  capable 
€t  demonstratloQ,  tbat  the  court  r^es  upon; 
and,  having  ascertained  that  expressed  In- 
toitioa  to  ita  Batlsfaction,  the  tribunal  In- 
vestigates no  further.  Its  concluBlon  may 
(iTe  words  their  technical  or  literal  Import, 
or  may  not;  It  may  give  expressions  their 
ordinary  and  grammatical  sense,  or  may  not ; 
but  the  meaning  settled  upon.  If  settled  In- 
telligibly, is  that  which  the  words  and  lan- 
guage of  the  whole  will,  properly  interpret- 
ed, convey  per  se.  Section  571,  and  note  1, 
Schouler,  Wills  'and  Administration ;  40  Qyc. 
pp.  1389,  1390. 

[4]  Did  the  win  confer  upon  plalntifT  pow- 
er to  sell  and  convey  a  fee  simple  title  to  the 
land  in  controversy,  without  aQectlng  his  life 
estate  therein?  This  question  must  be  an- 
swered in  the  affirmatiTe.  An  absolute  pow- 
er of  sale  or  disposal  attached  to  an  express 
life  estate  will  not  enlai^e  It  Into  a  fee,  al- 
though the  power  Is  to  convey  a  fee.  40  Cyc. 
1626,  1^7.  The  rule  Is  this:  Where  an  es- 
tate for  life  la  expressly  given,  and  a  power  of 
disposition  is  annexed  to  It,  in  such  case  the 
fee  does  not  pass  under  such  devise,  but  the 
naked  power  to  dispose  of  the  fee.  But  it  is 
otherwise  in  case  there  is  a  gift  generally  of 
the  estate,  with  a  power  of  disposition  an- 
nexed. In  this  latter  case  the  property  itself 
is  transferred.  Beasley,  C.  J.,  In  Bbrden  t. 
Downey,  35  N.  J.  Law,  74,  77. 

[>]  The  right  of  disposition  is  not  prop- 
er^, but  a  mere  authority.  An  absolute  pow- 
er of  disposal  is  not  inconsistent  with  an  es- 
tate for  life  only.   Helton  v.  Gamp,  121  Qa. 

688. 49  s.  B.  ego. 

Chancellor  Kent,  In  Jaduon  v.  Boblns,  16 
Jdmi.  (N.      637,  says: 

may  lay  It  down  as  an  faieontroTertible 
nie  tbat,  where  an  ettete  Is  given  to  a  per- 
son generally  or  indefinitely,  with  a  power  of 
dispoaitloD,  it  carries  a  fee;  and  tbe  only  ez- 
ecptioD  to  the  rule  Is  wbere  tbe  testator  gives 
to  the  first  taker  an  estate  for  life  only,  by 
certain  and  express  words,  and  anDexes  to  It  a 
power  of  disposal.  In  that  particular  and  spe- 
cial case,  the  devisee  for  life  will  not  take  an 
estate  in  fee,  ootwithstanding  the  distinct  and 
naked  gift  of  a  power  of  disposition  of  the  re- 
verrion.  This  diatinetion  is  carefully  marked 
and  settled  in  the  eases." 

Baaed  apon  a  multltnde  of  autborltieB,  we 
QQOte  the  following  from  a  text- writer: 

"It  Is  a  general  rule  of  law  that  a  power  to 
dispose  of  the  fee  annexed  to  a  devise  for  life 
does  not  enlarge  the  estate  given.  Where  the 
devisee  is  given  a  life  estate  mly,  a  later  daase 
granting  such  devisee  the  power  to  dispose 
the  fee  is  governed  by  the  former  provi^on, 
and  the  express  limitation  fOr  life  wil]  control 
the  operation  of  the  power  so  as  to  prevent  It 
from  enlarglQK  tbe  estate  first  devised."  2 
Commentaries  on  Wills,  Alexander,  |  973,  and 
exten^e  list  of  aatborities  cited  under  note 
88;  likewise  aathoiitiea  cMed  in  aote^  9  Ann. 
Oa&  at  p«g*  IMft. 
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A  gift  of  power  to  dlspoM  of  tbe  whole  os- 

tate,  ann^ed  to  an  estate  for  Ufa  with  re- 
mainder over  in  fee  to  a  third  person,  con- 
fers upon  the  life  tenant  plenary  power  to 
convey  the  fee  upon  the  terms  of  the  power 
granted.  Grace  v.  Perry,  197  Mo.  550,  95  S. 
W.  876,  7  Ann.  Oas.  Wa 

[•]  The  rule  of  construction  established  by 
the  great  weight  of  authority  is  that,  where 
an  estate  is  given  for  life  in  definite  terms, 
an  added  power  of  disposition  does  not  en- 
large the  estate  Into  a  fee  simple.  This  rule, 
of  course,  seeks  to  give  effect  to  the  Intention 
of  the  testator,  but  regards  specific  terms 
such  as  "for  life,"  "during  his  or  her  natural 
life,"  etc.,  as  showing  what  estate  the  testa* 
tor  intended  to  give.  Note,  9  Ann.  Gat.  94T, 
and  the  many  cases  there  cited. 

There  Is  a  minority  rule  prevailing  in  some 
states  that  tbe  devise  of  an  estate  for  life, 
coupled  with  an  absolute  power  of  disposi- 
tion, either  express  or  Implied,  gives  the  dev- 
isee an  estate  in  fee.  See  list  of  authori- 
ties sustaining  the  minority  rale,  2  Commen- 
tarles  on  Wills,  Alexander,  p.  1415,  note  89. 

In  Winchester  v.  Hoover,  42  Or.  314,  70 
Pac.  1035,  this  court  has  approved  the  legal 
proposition  stated  by  Mr.  Justice  Field  In 
Brant  v.  Virginia  C.  &  Iron  Co.,  86  U.  S.  826, 
23  L.  Ed.  927,  that: 

"Where  a  power  of  disposal  accompanies  a 
begaest  or  devise  of  a  life  estate,  the  power  Is 
limited  to  such  disposition  as  a  tenant  for  life 
can  make,  nnless  there  are  other  words  clear- 
ly indieatiiig  that  a  larger  power  was  intended.** 

See  Bradley  v.  Westcott,  13  Tea.  445; 
&Qith  V.  BeU,  31  U.  S.  (6  Pet)  68,  8  U  Ed. 
322;  Boyd  v.  Strahan,  86  lU.  365. 

It  was  held  In  Winchester  v.  Hoover,  su- 
pra, that: 

"Where  there  is  a  devise  of  real  property  for 
life  in  express  terms,  with  power  of  disposal, 
tbe  power  does  not  enlarge  tbe  estate  into  a 
fee,  and  the  devisee  can  convey  only  such  es- 
tate as  he  received,  unless  there  are  words 
clearly  indicating  that  a  larger  power  was  in- 
tended." 

In  the  case  of  Savage  t.  Savage,  61  Or.  171, 
04  Pa&  ISI,  this  court,  veaklng  through  Mr. 
Chief  Justice  Bean,  said: 

"Where  there  Is  a  general  devise  without  any 
specificatloos  as  to  tbe  estate  devised,  and  ab- 
solute power  of  disposal,  tbe  donee  may  convey 
a  title  in  fee,  althongh  he  may  be  required  to 
account  for  the  proceeds  as  a  trustee." 

[71  In  tbe  case  et  bar,  Peari  D.  Gilder- 
sleeve  dearly  indicated  that  the  devisee  is 
empowered  to  convey  a  greater  estate  than  be 
received.  The  estate  devised  is  plainly  speci- 
fied as  ft  Ufo  estate,  and  the  power  of .  die* 
posal  is  absolute.  Testatrix  said,  in  devising 
her  husband  his  life  estate  In  the  land,  that: 

"All  tbe  rest,  residae  and  remainder  of  my 
property,  real,  personal  and  mize^  of  what- 
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«Ter  the  tame  may  consiBt  or  iriiwerer  the 
same  may  be  dtoate,  I  give,  derlae  and  be- 
qoeath  to  my  husband,  Frank  A.  OOdersleeTe, 
dariDg  bis  nataral  lifetime,  the  remainder  over 
at  the  time  of  his  death  to  go  to  mr  said  chil- 
dren, share  and  ahare  alike." 

Manifestly,  it  was  her  intention,  after  pro- 
Tiding  for  her  three  children  in  clause  5  of 
the  wlU  by  bequeathing  to  each  of  tb«n  <me 
dollar,  that  her  property,  personal  and  real, 
should  be  bequeathed  and  devised  to  her  hus- 
band during  his  lifetime.  The  language  of 
the  testatrix  establishes  that  she  intended  to 
devise  to  her  husband  a  life  estate  in  her 
property.  She  contemplated  and  said  that 
the  remainder  over  at  the  time  of  his  death 
should  go  to  her  children,  share  and  share 
alike.  She  then  conferred  upon  falm  a  power 
of  disposal  as  follows,  by  stating  that  it  was 
her  intention — 

"That  my  said  hasband  shall  have  the  full 
management  and  control  of  all  of  my  said  prop- 
erty, and  to  that  end  he  may  sell  and  convey 
any  and  all  of  the  property  In  the  usual  coarse 
of  business,  the  same  as  I  could  or  woold  do  if 
personally  present.^ 

These  words  clearly  Indicate  that  the  tes- 
tatrix Intended  to  empower  her  husband  wlCli 
full  authority  to  sell  all  of  her  property, 
which  Included  the  land,  and  to  transfer  the 
same  title  that  she  could  have  coaveypd  If 
personally  present.  That  title  is  a  fee  simple 
title. 

The  demurrer  should  have  been  sustained. 

This  case  Is  reversed,  and  remanded  for 
further  ];ffoceedlugs  coasistent  with  this  otM- 
ion. 

BENSON,  3^  not  slttlnj^ 

UOU  Or.  722}  I 

MENO  V.  OTTO.* 
(Supreme  Conrt  of  Or^n.  May  81, 1021.) 

Animals  ®=:»I06— Under  dty  charter,  sale  of 
Impounded  animals  to  be  on  notice  "as"  In 
ease  of  exeeutlon. 
Under  the  charter  of  dty  of  Bnterprise. 
providing  that,  after  an  animal  running  at 
large  has  been  impounded  and  forfeited,  the 
city  may  sell  it  "as  provided  by  law  for  exe- 
cution sales  of  personal  property,"  notice  of 
sale  must  be  posted  in  three  public  places, 
not  less  than  10  days  saccessively,  as  required 
by  Or.  L.  g  2S7,  before  sale  of  personal  prop- 
erty on  execution;  "as"  applying  not  only  to 
method  of  saJe  but  manner  pf  notice;  so  sale 
on  notice  by  publication  is  void. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  As.] 

Bean,  J.,  dissenting. 
Bn  Banc 

Appeal  from  Clrcnlt  Ooort,  Wallowa  Coim- 
ty;  J.  W.  Knowles,  Judges 


Action  Joe  Meao  against  Frank  Otto. 
Judgment  for  plalntlfl  and  defendant  ap- 
peals.  Affirmed. 

The  complaint  la  In  the  nsoal  form  of  claim 
and  delivery,  and  cbargea  that  Oifi  plalntUF 
fa  the  owner  and  entitled  to  the  possession  <tf 
a  certain  brown  mare  which  the  defmdant 
wrongfully  and  unlawfully  boMa  and  retains 
in  Wallowa  county,  Or.,  and  pnya  for  Jadff- 
moit  for  its  po88e8Bl<m  or  fOr  Its  valne  U 
livery  cannot  be  had,  and  damages.  The 
answer  Is  a  general  denial.  The  evidence  ta 
condusive  that  the  plaintiff  was  t2ie  owner  of 
the  mare,  and  that  lit  the  fall  of  1919  he 
placed  her  In  a  pasture  about  four  miles  from 
Enterprise.  The  defendant  introduced  in 
evidence  the  dty  charter  of  Enterprise  of 
1889  and  the  amendment  in  1903;  certain  or- 
dinances relating  to  the  taking  ap  and  im- 
pounding and  selling  of  animals  found  run- 
ning at  lai^  in  the  dty  limits;  the  notfae 
of  the  dty  marshal  of  impounding  the  mare 
in  question  and  other  animals,  together  with 
his  affidavit  as  to  the  posting  of  notices  al 
that  fact  and  the  notice  of  sale  which  was 
published  In  the  newspaper;  Uie  affidavit  of 
the  printer;  the  marshal's  return  or  certifi- 
cate of  sale  and  the  sale  of  the  mare  to  the 
defendant 

The  city  marshal  testified  that.  In  Novem- 
ber or  December  of  1919,  with  other  animals 
he  found  the  mare  in  question  running  at 
large  on  the  streets  of  Enterprise  and  took 
them  op;  that  he  afterwards  learned  that 
the  plaintiff  was  the  owner  of  the  mare  and 
wrote  him  a  letter  to  the  effect  that  she  was 
in  the  dty  pound  and  would  be  sold  if  be  did 
not  come  and  pay  the  charges  on  or  before 
December  IS:  that  on  December  19,  pursuant 
to  such  notices,  he  sold  the  mare  at  the  dty 
pound  at  a  public  auction  to  the  defendant 
for  $69;  that  there  were  a  doeen  or  more 
people  at  the  sale  and  quite  a  few  bidders  on 
the  mare.  It  was  stipulated  that  she  was  of 
the  reasonable  value  of  ¥150.  After  the  evi- 
dence was  taken,  both  parties  moved  for  a 
directed  verdict,  which  motions  were  ov«* 
ruled.  The  court  gave  the  following  Inatnie- 
tlons  to  the  Jury: 

"Under  the  view  that  the  cburt  takes  of  the 
law  in  this  case,  there  will  be  but  one  question 
to  be  sobmitted  to  you,  and  that  is  as  to  tin 
value  of  the  use  of  the  mare  in  question,  duriof 
the  time  that  she  has  been  detained  from  the 
plahitiff  by  the  defendant." 

The  jury  found  that  the  plaintiff  was  the 
owner  of  the  mare  and  that  she  was  of  the 
value  of  9160,  and  for  the  farther  sum  of 
¥50  damages  for  the  wrongful  detention, 
up<n  which  Judgmrat  was  entered,  from 
which  the  defendant  appeals,  assigning  as 
error  the  overruling  of  his  motion  for  a  di- 
rected verdict  for  the  defendant  and  tite  glT* 
Ing  of  the  above  Instroctton. 


te>ror  other  eaaes  sea  same  topic  and  KBT-NUUUBR  Ui  all  Key-Numbered  Dlsaets  and  ladexet 
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D.  W.  Sheahan,  of  Enterprise*  for  appel- 
laot 

J.  A.  Bandgli,  of  Enterprise^  for  respond- 
ent 

JOHNS.  J.  (after  stating  the  f&cts  as 
above).  Section  16  of  Its  charter  author- 
iaed  tlie  city  of  Enterprise  "to  provide  by 
ordinance  for  havlns  domestic  and  otber  ani- 
mals fonnd  mnntng  at  large  within  tbe  dty 
llmltB  restrained,  Impoonded  and  forfeited, 
and  may  sell  the  same  when  forf^ted,  as  i»:o- 
Tlded  by  law  for  execatlon  sales  of  personal 
property."  Under  this  ^orision,  the  city 
passed  Ordinance  Mo.  Sl«  sectlOD  1  of  wbldi 
la  as  follows: 

•^t  shall  be  unlawful  for  the  owner  or  own- 
era  of  any  horae,  mare,  gelding,  foal,  mule, 
jennr,  aheep,  goat,  cow,  steer,  bnU,  htifer, 
hag,  or  ahoat,  to  allow  the  same  to  be  or  ron 
at  la^  at  any  time  within  the  corporate  Urn* 
ita  of  the  city  of  Bnterpriae  in  the  state  of 
Oteson. 

"Sec.  2.  It  Bhall  be  the  duty  of  the  dty  mar- 
flhal  of  the  said  city  of  Enterprise,  when  any 
or  all  of  such  animals  are  found  wandering 
about,  or  running  at  large  within  the  corpo- 
rate limits  of  said  city  of  Enterprise,  to  forth- 
with Uke  np  and  confine  the  aame,  and  as 
aoon  thereafter  as  can  be  done,  give  actual 
notice  thereof  to  the  owner  or.  owners  there- 
in, if  known,  and  in  ease  the  owners  cannot  be 
looad  or  determined,  then  by  posting  in  three 
eonspicoous  places  within  the  corporate  lim- 
its of  said  city,  a  notice  containing  a  descrip- 
tion of  said  animals  by  both  natural  and  ar- 
tificial mark's,  and  stating  the  time  when  such 
animals  were  taken  np,  whicb  notice  shall  re- 
main posted  for  a  period  of  five  (5)  days  in- 
dosire. 

"Sec  3.  At  any  time  within  said  period  of  fire 
days  (6),  the  owner  or  owners  of  such  animala 
■ball  be  permitted  to  take  the  same  from  such 
eoafinement  npoa  payment  to  said  city  marshal 
of  all  costa  and  expenses  incurred  in  feeding, 
esring  and  gMng  said  notiee.'* 

Section  4  provides  that  after  the  expiration 
of  the  5-day  period,  the  dty  marshal  shall 
advertise  the  animals  for  sale  by  the  publica- 
tion of  a  notice  for  the  period  of  20  days  in 
a  newspaper  published  in  the  city  of  Enter- 
Iffl8&  This  section  was  amended  by  Ordi- 
nance Mou  130  to  read  as  follows: 

"At  tiie  expiration  of  the  period  of  five  (6) 
dt^  In  case  any  and  all  of  sncb  animals  are 
not  claimed,  or  taken  from  their  place  of  con- 
finement by  the  owners  thereof,  the  city  mar- 
■bal  shall  at  such  time,  cause  such  confined 
aDisials  to  be  advertised  in  a  newspaper,  pub- 
lished in  said  city  of  Enterprise,  two  times, 
oDce  each  week,  in  said  newapaper  and  ahall  in 
■aid  notiee  so  advertising  said  animals  de- 
scribe the  same  by  both  natural  and  artifidal 
marks,  and  stating  the  time  when  said  animals 
were  taken  up  and  confined,  and  that  the  same 
win  be  sold  on  a  day  cerUin  at  public  auction 
If  not  claimed  and  stating  the  time  and  place 
•f  tale.** 

Section  6  of  ttw  amended  act  provides 
Out- 


After  the  publication  of  such  notice,  if  the 
owners  fail  or  neglect  to  claim  the  animal  and 
pay  the  chargea  the  "marahal  shall  proceed  to 
sell  said  animal  so  taken  op  at  public  anetion 
to  the  highest  and  beat  bidder  for  cash  and 
shall  make  and  file  with  the  dty  recorder  a 
eertifieate  of  such  salfc" 

The  dty  marshal  testified  that  he  pot  the 
mare  In  the  dty  pound  and  tried  to  find  the 
owner;  that  she  was  shod  all  around,  her 
foretop  was  cut  oflt,  and  that  she  had  no  visi- 
ble brand;  that  he  posted  .her  and  that  she 
then  looked  more  like  a  bay  than  a  light 
brown  mare;  that  through  inquiry  he  learned 
the  animal  belonged  to  the  plaintiflt,  who 
was  then  near  Elk  Mountain^  and  that  he 
promptly  addressed  a  letter  to  him  at  Ghlco, 
whldi  waa  the  post  otBce  for  that  section,  In 
which  he  advised  him  that  bis  mare  was  In 
the  pound  and  that  If  not  takes  out  It  would 
be  sold  on  December  18.  The  plalntUf  denies 
that  he  received  the  letter,  although  it  was 
never  returned.  The  proof  Is  eonduslve  that 
after  the  impounding  of  the  animal,  the  dty 
marshal  posted  the  notices  of  forfeiture  In 
compliance  with  section  2  of  Ordinance  No. 
51,  above  quoted.  No  one  having  claimed  her 
after  the  five-day  notice  of  Impounding  had 
expired,  he  advertised  her  for  sale  under  thm 
provisions  of  section  4  of  the  amended  Ordi- 
nance No.  136,  and  caused  a  notice  of  sudi 
sale  to  be  pubU^ed  once  a  we^  for  three 
weeks  In  the  "Wallowa  County  Beporter." 
After  describing  the  mare  and  other  animals 
and  reciting  that  they  were  found  running 
at  large  within  the  cmrorate  limits  of  the 
dty  and  that  the  dty  marshal  has  advertised 
fhem  by  posting  three  notices  as  follows,  "one 
at  the  courthouse  one  at  the  Enterprise  Uv- 
ery  bam.  and  one  at  the  B.  S.  &  Z.  Comer 
within  the  dty  of  Enterprise.*'  the  published 
notice  redtes  that — 

The  marshal  "will  offer  aaid  animals  for  sale 
at  public  auction  to  the  highest  Wdder  for  cash 
in  hand.  Said  auction  sale  will  be  held  on 
Thursday,  December  18,  1919.  Said  animala 
were  Uken  np  November  20,  1919.  Sale  will 
be  held  at  the  city  pound  at  2  p.  m.  [signed] 
A.  J.  Mclnturff,  City  Marshal  of  the  City  of 
Enterprise,  Oregon." 

The  proof  of  posting  of  the  Impounding  no- 
tices and  of  the  published  notice  of  sale  Is' 
regular  and  complies  with  the  ordinance. 
Pursuant  to  the  published  notice  and  at  the 
specified  time  and  place,  the  marshal  ofiPered 
the  animal  for  sale.  The  evidence  Is  con- 
clusive that  at  least  a  dozen  persons  were 
present;  that  a  number  of  bids  were  made 
on  the  mare;  that  the  defendant  was  the 
highest  bidder;  and  that  the  marshal  sold 
the  mare  to  him  for  ?69,  which  the  defend- 
ant paid  and  there  took  her  Into  his  posses- 
sion. At  the  trial,  it  was  contended  by  the 
plaintiff  that  the  ordinance  providing  for  the 
publication  of  the  notice  of  sale  in  a  news- 
paptT  and  the  sale  made  pursuant  to  such 
published  notice  was  null  and  void  and  In 
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omfllet  wifli  section  18  of  the  charter,  wbldi 
aathoHzM  tbe  city  "to  provide  by  ordinance 
for  having  domestic  and  other  animals  found 
mnnlng  at  large  within  the  city  limits  ra- 
stralnedt  impounded  and  forfeited,  and  may 
sell  the  same  when  forfeited  as  provided  by 
law  tor  execution  sales  of  personal  prop- 
erty.*' The  record  la  conclusive  that  the 
mare  vas  forfMted  to  the  dty  within  the 
meaning  of  Bectl<m  16  of  the  city  charter,  and 
that  porsuaDt  to  the  notices  pnblished  In  tbe 
newspaper,  she  was  sold  at  pnbllc  acctlon  to 
tbe  plaintiff  and  that  be  was  tbe  highest 
bidder.  Section  237,  Or.  L.,  provides  that— 

"Before  the  sale  of  property  on  execution, 
notice  thereof  shall  be  given  as  follows: — 

"1.  In  cose  of  personal  property,  by  posting 
written  or  printed  notice  of  the  time  and  place 
of  sale  in  three  public  places  of  tbe  county 
where  the  sale  is  to  take  place,  not  less  than 
ten  days  successive^.  •  •  ••• 

It  Is  not  claimed  Oat  any  written  or  prln^ 
ed  notices  of  sale  were  ever  posted.  Tbe  de> 
fendant  contends,  first,  that  section  16  of  the 
city  charter,  which  says  that  when  0ie  ani- 
mal Is  forfeited  tbe  city  has  the  power  to  sell 
It  "as  provided  by  law  for  execution  sales  of 
personal  [woperty,**  applies  only  to  tbe  man- 
ner and  method  of  sale,  and  that  it  does  not 
carry  with  It  or  Indude  the  posting  of  tbe 
notices  of  sale.  In  other  words,  under  the 
provisions  of  the  charter,  to  sell  an  impound- 
ed animal  which  has  been  forfeited  to  tbe 
city,  the  publication  In  a  newspaper  of  tbe 
notice  of  sale  as  provided  for  in  Ordinance 
No.  136  is  snffldent,  and  It  is  not  necessary 
that  tbe  notices  should  be  posted  as  provided 
In  section  237,  Or.  L.  It  will  be  noted  that 
Oie  statute  says  "before  the  sale  of  property 
on  execution  notice  thereof  shall  be  given  as 
follows,"  and  that  In  the  case  of  personal 
property,  written  or  printed  notices  shall  be 
posted  in  three  public  places  not  less  than 
ten  days '  successively,  and  the  charter  says 
that  the  city  may  sell  the  property  "as  pro- 
vided by  law  for  execution  sales  of  personal 
property."  Corpus  Juris,  voL  5,  p.  TOT,  de- 
fines tbe  word  "as"  to  mean: 

"Likr;  similar  to:  of  the  same  khid;  In  the 
same  manner;  In  like  manner;  Ukeness;  like 
as;  even;  to  the  same  extent  with;  when; 
■whne;  at  some  time.  •  ♦  • 

On  principle,  the  case  of  Brovrnfield  T. 
Weicht  et  al.,  9  Ind.  894,  seems  to  be  in  point 
That  was  a  suit  to  foreclose  a  real  mortgage, 
and  It  appeared  that  the  sberllTs  notice  of 
sale  which  the  plaintiff  saw  followed  the 
decree,  and  that  there  was  no  statement  In 
ttie  notice  that  tbe  rents  and  profits  would 
be  first  offered  for  sale,  and  the  court  held : 

"Tbe  general  law  regulating  the  sale  of  real 
estate  on  execution,  explldtly  requires  the  rents 
and  profits  tor  seven  years  to  be  first  offered. 
2  R.  S.  p.  140.  I  463.  And  the  language  of  the 
statute  directing  sales  In  cases  of  foreclosure, 
la  as  f<dlow8:  *A  eo^  ot  the  order  of  sate  and 


judgment  shall  be  Issned,  fte.,  to  tiie  sheriff, 
who  sfaall  thereupon  proceed  to  sell  the  mort- 
gaged premises,  or  so  mndi  thereof  as  may  be 
necessaiT  to  satls^  the  jadgment,  interest,  and 
cost,  as  upon  execution.*  Id.,  p.  176,  |  63{k 
It  seems  to  DB  that  the  phrase,  'as  upon  exeea- 
tion,*  plainly  shows  ■  legislative  intention  that 
the  law  regulating  sales  on  execution  should  ap- 
ply to,  and  in  all  respects  govern,  ssles  nnder  a 
decree  of  foreclosure.** 

7b9  statute  did  not  requlrs  tliat  Uw  advw 
tlsement  should  specUy  that  tbe  rents  and 
profits  should  be  first  offered,  but  the  court 
held  that  under  the  law.  It  was  tbe  official 
duty  of  tbe  dierlff  to  flitt  <tfer  On  rents  and 
profits  for  sale  and  that  It  was  unnecessary 
for  blm  to  advertise  In  effect  that  he  would 
perform  Ills  offidal  duty.  That  Is  to  say.  In 
a  notice  of  sale  of  real  property  on  a  fore- 
closure decree  under  sectlim  635.  p^  176,  of 
the  Indiana  statute  Rer.  St.  1862).  and 
without  any  qpecUte  moition  of  that  ftct  In 
tbe  notice,  the  words  "as  upon  ezecntfon," 
In  that  seirtlon,  shall  be  OHUtmed  to  mean 
that  tbe  raits  uid  profits  for  seven  years 
shall  be  first  offered  for  sale  as  provided  for 
on  page  1^  {  463,  of  the  statute,  whldi  per- 
tains ta  tbe  sale  of  property  oh  a  plain  v» 
cuthm.  AppeUant  relies  upon  Davis  v.  Ma^ 
nes,  58  Or.  6».  113  Pac.  1.  where  It  is  said: 

"An  execution  sale  wlthont  proper  nodes  la 
In  any  event  a  mere  irregularity,  and  such  sale 
cannot  be  attacked  collaterally.  Freeman,  Ex- 
ecutions, I  286,  and  cases  there  cited." 

That  case  grew  out  of  the  sale  of  real  prop- 
erty, and  with  all  the  parties  before  tbe  court 
the  sale  was  couBrmed  without  objectifm. 
Tbe  o^ion  further  says: 

"If  the  order  had  been  taken  without  tbe 
igtpearanee  of  the  exeention  defendant  in  court, 
a  different  qnestion  might  have  arisen." 

Under  the  statute  many  irregularttlea  In 
the  sale  of  real  property  are  cured  when  the 
sale  is  confirmed,  but  there  is  no  eonflrmatlon 
of  the  sale  of  personal  property.  It  Is  true 
that  section  286  of  Freeman  on  ExecutlODS, 
dted  in  Davis  v.  Magnes.  says: 

"That  the  statutes  requiring  notice  ct  the 
sale  to  be  given  are  ^rectory  merely,  and  that 
the  failure  to  give  such  notice  cannot  avoid 
the  sale  against  any  purchaser  not  himself  in 
fault.  This  rule  has  been  applied  in  cases 
where  the  purchaser  was  aware  ot  the  defi- 
ciency of  the  notice,  and  seems  to  be  applica- 
ble in  all  cases  in  which  the  absence  of  the 
notice  was  not  occasioned  hf  some  fraud  or 
eoilnsion  of  which  the  purchsser  bad  knovrtedge, 
or  in  which  he  partidpated." 

Apparently  the  same  rule  is  stated  in  Cor- 
pus Juris,  vol.  23,  8  699.  We  have  examined 
the  large  number  of  authorities  cited  under 
each  of  those  sections.  Many  of  them  ars 
founded  upon  other  and  different  statutes, 
and  neither  of  them  is  like  tbe  Instant  case 
opni  either  fact  or  principle.  Whatevw  may 
be  the  rule  under  other  statutes,  it  has  been 
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the  Qntfbnn  ivactlee  In  Oils  state  since  section 
237,  Or.  I*^  was  oiacted,  tbat  notice  of  sale 
of  personal  property  on  execution  ehonld  be 
given  by  posting  written  or  printed  notices 
of  the  time  and  place  of  sale  In  three  public 
places  in  tbe  county  not  leas  than  ten  days 
successiTeiy.  To  now  hold  that  such  a  eale 
of  personal  property  could  be  made  by  publi- 
cation in  a  newspaper  would  overthrow  a 
continuous  practice  of  50  years  and  In  legal 
effect  nullify  the  plain  provisions  of  the  stat- 
ute. It  is  true  that  the  notice  of  sale  was 
published  in  a  newspaper  and  as  provided  In 
the  ordinance,  but  any  authority  of  the  city 
to  sell  the  mare  must  be  found  In  section  16 
of  the  charter,  whldi  says  that  after  an  ani- 
mal is  impounded,  the  city  "may  sell  the 
same  vhea  forfeited  as  provided  by  law  for 
execution  sales  of  personal  property."  This 
means  that  the  notice  of  sale  should  have 
been  given  in  the  manner  specified  In  sec- 
tion 237,  Or.  h.  The  answer  of  the  defend- 
ant was  a  general  denial,  under  which  the 
only  Issues  of  f&ct  were  the  ownership  of  the 
mare,  its  value  which  was  stipolated  at  the 
trial,  and  the  damages,  If  any»  for  its  un- 
lawful detention. 
Judgment  la  affirmed. 

'  BEAN.  J.,  dissenting. 


(100  Or.  497) 

PALDANIUS  V.  8TRAU88 

(Supreme  Court  of  Oregon.  May  24,  1921.) 

1.  Evldese*  ^s>2l--Coniiiioii  knowledge  that 
electric  sign  are  used  for  advertlslsg  par- 
poses. 

It  la  a  matter  of  commou  knowledge  that 
electric  signs  are  used  for  advertising  purposes. 

2.  CoBtraets  «=>ig8(l)— Agreement  to  "equip" 
aid  "install"  ileetrle  sign  Heant  to  pat  In 
plaoe  ready  far  nte. 

Under  an  agreement  to  "equip"  and  "In- 
■tall"  an  electric  sign  for  a  moving  picture 
bouse,  it  was  the  du^  of  power  company  to 
ioatoD  the  sign  and  put  it  in  place  ready  fox 
ue,  and  to  fumlsb  all  the  equipment,  althoogh 
the  dnt7  to  "equip"  would  not  carry  with  It 
flie  duty  to  put  the  sign  in  any  specified  place, 
•r  swing  it  in  any  particular  manner. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Pbraees,  First  and  Second  Series,  Elquip.] 

t.  Ceatraots  1 69— Customs  asd  asagea  4s> 
15(1)— EvIdMoa  «s»442(5)— Parol  evIdSMa 
tilnbslMa  to  show  btw  ud  wh«r»  alMtrlo 
sign  shaaM  ha  plaoed. 

Where  written  contract  to  "equip"  and 
Install"  electric  aign  was  silent  as  to  where 
It  ahoold  be  placed  or  how  it  abould  be  swung 
from  the  building,  evidence  was  admiasible  of 
any  parol  agre«nent  or  underatanding  between 
the  parties  as  to  such  matters,  and,  in  the  ab- 
sence of  any  parol  agreement,  it  was  the  duty 
of  the  one  agieeing  to  install  the  sl^  to  do 
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so  in  the  uaaal  and  customary  manner,  and 
parol  testimony  would  then  be  admissible  for 
the  purpose  of  showing  what  was  the  usual  or 
customary  method  or  manner  for  the  Installa- 
tion of  that  kind  of  an  electric  jdgn,  but  any 
contract,  verbal  or  written,  must  be  construed 
as  to  the  actual  and  physical  conditiwis  which 
existed  at  the  time  it  was  made. 

4.  Contracts  «=>3I3(I)— Moving  picture  the- 
ater had  BO  right  to  terminate  contraot  for 
Installation  ef  elaetrie  sign  beoanse  power 
oonpaay  rafaaad  to  ohaata  loeatloB  of  power 
llaa. 

Where,  at  the  time  power  company  agreed 

to  install  an  electric  sign  in  front  of  a  moving 
pictare  tbeater,  there  was  a  pole  and  power  line 
or  cable  on  the  sidewalk  In  front  of  the  theater, 
the  theater  had  no  legal  right  to  terminate  the 
written  contract  because  the  power  company 
refused  to  make  a  requested  change  in  the  loca- 
tion of  the  pole  and  power  line  or  cable  in 
order  to  place  the  sign  in  a  certain  position,  un- 
ices pre^onsly  agreed  upon. 

5.  Contracts  «=>363(l)— In  action  to  reoover 
rental  for  electric  sign  Installed,  held  that 
there  was  no  evidence  of  any  oral  agreement 
that  sign  should  be  hung  In  particular  plaoOi 

In  an  action  by  a  power  company  against 
moving  picture  theater  to  recover  rental  for 
electric  sign  Inatalled,  Md  that  there  was  no 
evidence  of  any  pan^  contract  that  the  sign 
should  be  bung  in  any  particular  place  or  sped- 
fied  manner,  and  inrftmctions  assumii^  that 
there  was  such  evidence  were  erroneous. 

6.  Contrscts  «=:3280( I)— Hanging  alga  at  an- 
gle not  oomplianee  with  eanUraot  te  Inatall 

by  power  company. 
Hanging  a  swinging  sign  In  front  of  a  mov- 
ing picture  theater  at  an  angle  so  tbat  only 
one  side  could  be  seen  was  not  Installing  it  tn 
the  usual  and  customary  manner,  and  hence 
power  compsny  did  not  comply  with  its  c(m- 
tract  to  equip  and  install  the  sign,  and  pro- 
prietor of  theater  had ,  the  right  to.  take  it 
down  and  tender  it  back  to  the  power  company 
on  its  refusal  to  adjust  the  matter. 

7.  Appeal  aad  error  «=>l  170(9)— Erroneeua 
instmotlon  held  not  to  raquira  reversal  un- 
der eoBstltatlonal  provision. 

On  appeal  from  a  Judgment  fai  favor  of 
proprietors  of  moving  picture  theater  in  an 
action  for  rentals  l>y  a  power  company,  the 
judgment  must  be  affirmed,  notwithstanding  an 
instruction,  erroneously  assuming  tbat  tbere 
was  evidence  of  a  parol  agreement  as  to  the 
manner  of  hanging  the  sign,  where  the  evidence 
was  conclusive  tbat  the  sign  was  not  installed 
in  the  usual  and  customary  manner  under  the 
conditions  existing,  power  company  having 
bung  the  sign  at  an  angle,  ao  that  it  would  not 
give  the  results  that  the  proprietors  were  sup- 
posed to  bare,  and  having  refuaed  to  adjust  the 
matter,  under  Const,  art.  7,  |  8. 

Burnett,  O.  dlaaenting. 

Department  2. 

Appeal  from  Circuit  Court,  Clatsop  Oonn- 
ty ;  J.  A.  Eakln,  Judge. 
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AcUon  bj  JnUa  S.  Paldanlns  agalnat  Joe 
Strauss  and  Will  Madison,  as  the  snrrivlng 
members  of  tbe  c(^rtn»8hlp  o£  Stranss, 
Dean  &  Madison.  Jndsmmt  for  defendants, 
and  plaintiff  appeals.  Affirmed. 

Tbe  Pacific  Power  &  Light  Company,  a 
corporation,  owns  and  operates  an  electric 
light  plant  In  tbe  city  of  Astoria,  and  the 
defendants  were  there  engaged  in  tbe  moving 
picture  basiness,  and  on  August  7,  1917,  the 
power  company  made  a  written  contract  with 
them  for  an  electric  sign,  tbe  material  por^ 
tlons  at  whidi  are  as  follows: 

*VFhe  company  agrees  to  equip  the  premiBea 
or  location,  as  tbe  case  may  be,  of  the  customer 
at  539  Commercial  street,  in  Astoria,  Oregon, 
with  a  system  of  electrical  wiring  and  connec- 
tioos  for  the  operation  of  one  electric  sign  of 
87  25-watt  lamps,  and  to  funiiah  and  install 
said  sign  for  tbe  customer  and  also  to  furnish 
the  necesEiary  lamps  for  such  service  included 
in  the  monUiIy  payment  hereinafter  named. 
The  sign  to.  be  as  follows:  One  double-face 
Novelite  interchangeable  three -Hoe  reading 
board  3'  6"xl0'  and  144  8"  changeable  letters 
and  apace  pistes;  the  word  'Crystal'  will  be  on 
top  of  sign  in  12"  Novelite  letters;  the  word 
'Crystal*  is  to  flash  on  and  off;  tbe  inter- 
changeable letters  are  to  burn  all  the  timew" 

For  which  the  cnstomer  agreed  to  pay 
$15.60  a  month  for  the  (lerlod  of  36  months, 
and  the  customer  also  agreed  to  obtain  the 
"property  owner's  pmnfsslon  to  Install  such 
sign,'*  and  to  nOtl^  the  Power  Company  in 
writing  and  that  "the  company  shall  not  be 
required  to  commence  the  Installation  of  said 
Blga  or  equipment  'until  such  permission  has 
been  obtained."  The  plaintiff  alleges  that 
the  power  company  kept  and  performed  all 
of  the  conditions  of  the  contract  by  it  to  be 
kept  and  performed,  and  that  on  account  of 
the  ftiilure  and  neglect  and  refusal  of  the 
customer  to  make  the  payments  that  the  pow- 
er company  elected  to  declare  all  of  tbe 
monthly  Installments  due  and  payable,  and 
that  tbere  Is  now  due  and  owing  on  the  con- 
tract $501.40,  no  part  of  which  has  been 
paid;  that  for  a  valuable  consideration,  the 
claim  was  duly  assigned  to  tbe  plaintiff,  who 
Is  now  the  owner  and  holder  thereof,  and 
that  tbe  money  Is  now  due  and  owing  the 
plaintiff.  For  answer  the  defendants  admit 
tbe  partnership  as  alleged,  and  d<'ny  all  other 
allegations.  They  plead  two  fuither  and 
separate  defenses  In  substance  and  to  the 
effect  that  tbey  did  make  a  certain  written 
contract  with  tbe  power  company,  the  exact 
terms  and  conditions  of  which  are  to  them 
unknown;  that  the  power  company  agreed 
to  build  and  construct  an  electrical  display 
sign,  which  was  to  be  of  iron,  steel,  sheet 
metal  and  glass  fixtures,  12'  8"  long,  includ- 
ing the  brackets,  by  about  4'  high  and  10"  In 
width,  which  was  to  be  used  in  advertising 
the  title  of  all  film  pictures  and  the  names 
of  the  principal  "Stars";  that  tbe  Power 
Company  agreed  to  praperiy  j^ace  and  lo- 


st^ the  sign  cm  the  premises  used  by  the 

defendants  for  running  a  moving  picture 
show  bouse,  and  that  one  of  tts  coneddera- 
tlons  was  Uiat  anotlier  sign  ctmtrsct  should 
be  canceled,  and  tbey  should  have  credit  finr 
$100  upon  the  tnew  one;  that  the  deftad- 
anta  r^sed  to  acc^  the  new  sign,  for  the 
reason  that  it  "did  not  meet  with  the  le- 
quirementa  and  spedflcatlona  and  resweeenta- 
tlons  as  provided  by  the  said  contract ;  that 
reason  of  Its  faulty  coxtstmctlon  tlie  dtfead- 
ants  refused,  and  now  refuse,  to  accept  and 
pay  for  the  ^gn;  that  the  poww  company 
maintained  <m  the  highways  and  streets  In  the 
city  of  AstoHa  certain  pi^es,  upc«  whidi  yrat 
strung  electric  wires  and  cables  at  a  distance 
of  about  25'  from  the  ground,  immediately  la 
front  of  the  picture  show  house  of  tbo  defoid' 
ants,  and  that  in  abont  tbe  fnmt  of  said  plfr 
ture  show  house  there  was  a  pole  located  hi 
the  sidewalk  about  one  foot  from  the  south 
curbing  of  said  Commercial  street;  ttat  *tbe 
said  sign  as  contracted  for  was  for  the  par 
pose  of  attracting  persons  to  the  said  dMw 
bouse" ;  that  under  Its  terms  the  sign  was 
to  be  placed  "directly  over  the  walk  In  front 
of  said  picture  show  house,  and  on  a  straight 
line  and  parallel  with  the  Iragth  of  said  pic- 
tun  show  bouse^';  that  by  reason  ot  the 
wires  and  cables  "it  was  impossible  to  per 
mit  the  said  sign  to  bang  as  agreed  and  stip- 
ulated, and  it  was  necessary,  by  reason  of 
tbe  situation  of  said  wires  and  cables,  tbat 
the  said  sign  hang  only  in  a  position  with 
one  face  against  tbe  wall  of  said  bouse,  or 
protrude  at  an  angle  until  the  same  came 
in  contact  with  said  wires  and  cables,  thiu 
permitting  but  one  face  of  tbe  said  sign  to 
be  read  by  persons  on  the  street,  and  It  be- 
ing impossible  for  persons  at  a  distance  fnas 
the  show  bouse  to  see  or  read  the  sign  what- 
soever"; that  before  Its  delivery,  the  de- 
fendants requested  the  power  company  to 
either  remove  Its  wires  and  cables,  so  that 
the  sign  might  swing  free  and  in  tbe  position 
as  agreed  upon,  "or  rehang  the  said  sign  at 
a  point 'so  the  same  vould  not  come  in  con- 
tact with  said  pole,  wires,  and  cables";  tbat 
the  power  company  refused  to  remove  lt» 
poles  and  wires  or  to  rehang  the  sign  when 
it  would  be  visible  and  readable  to  personi 
traveling  along  the  street;  that  for  sndi 
reasons  the  defendants  refused  to  accept  it 
and  cencded  the  contract  The  reply  denies 
all  of  the  new  matter  In  the  answer,  and  for 
ther  allies  that  the  sign  was  hung  "strict' 
ly  In  accordance  with  the  request,  Instroc- 
tiona,  and  directions  of  said  c<^rtnerslilp 
of  Strauss,  Dean  &  Madison,  and  not  otho" 
wise."  Upon  such  Issues  the  case  was  tried 
to  a  Jury.  Among  others,  the  ooort  gan 
the  following  Instructions: 

"And  If  you  find  from  tbe  contract  and  tbt 
evidence  in  support  thereof  tbat  it  was  the 
duty  of  the  Pacific  Power  &  light  Gooipuiy 
onder  the  terms  of  this  contract  to  erect  sad 
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equip  tbia  w\gn  in  a  manner  mibstantlally  per- 
pendicalar  to  th«.  fac«  of  the  building,  lo  that 
tb«  balldioc  00  the  inside  of  the  sidewalk  would 
ban  attached  to  it  a  sicn  whicfa  would  stand 
oot  IcDgthwiae  or  In  a  northerlj  conraa  across 
a*  sidewalk,  and  yon  find  that  the  Padfie 
Power  &  I^ight  Company  have  not  done  ao,  but 
hare  gived  it  an  angle  or  position  which  is  not 
Bubetantiall;  in  compliance  with  that  regnired 
br  the  contract,  then  70a  would  have  a  right 
to  Gad  that  they  have  not  complied  with  the 
terma  of  the  contract,  and  bare  not  performed 
their  contract,  and  in  that  event  the  defendants 
would  not  be  liable  to  them  until  they  had  ao 
installed  the  sign  as  reqoired." 

"So  tbat  if  yon  find  that  tUa  afgn  was  not 
erected  in  compliance  with  spirit  and  porpoae 
of  the  contract  and  that  the  prevention  of  the 
company  from  so  erecting  it  was  not  due  from 
any  wrongful  act  on  the  part  of  the  defendants, 
and  70a  are  of  the  opinion  that  the  departure 
from  the  terms  of  tlte  contract  are  material,  bo 
as  to  affect  the  value  of  the  sign  to  tbe  de- 
fendant, then  your  verdict  should  be  for  tbe 
defendant.'* 

Tl»  JUTT  returned  a  TerdleC  for  tbe  de- 
fendanta,  upon  which  Judgment  vas  entered 
and  from  vrbicb  the  plalnttfT  appeals,  asalgn- 
iBg  tbe  giving  of  such  instructions  as  error. 

F.  C.  Hesse,  of  Astoria  (Xorblad  &  Hesse, 
of  Astoria,  on  the  brief),  for  appellant. 
James  U  Hope,  of  Astoria,  tor  respondents. 

JOHNS.  J.  (after  stating  the  facts  as 
above).  [1,  2]  At  the  time  the  contract  was 
made,  we  must  assume  that  any  pole  which 
was  Id  front  of  the  defendant's  place  of 
business  or  that  any  wires  or  cables  stretched 
thereon  or  attached  thereto  were  placed 
there  by  some  authority  or  license  from  the 
dty,  and  that  the  contract  was  made  with 
reference  to  the  conditions  as  they  then  and 
there  existed.  We  must  also  assume  that  the 
defendants  made  the  contract  for  tbe  pur- 
pose of  advertising  their  business.  Although 
tbey  deny  its  execution,  one  of  the  defend- 
ants testified  that  he  stgn^  the  contract  for 
the  Srm,  and  we  must  treat  It  as  duly  exe- 
cuted. Tbe  testimony  is  conclusive  that  the 
electric  sign  which  is  specifically  described 
In  the  contract  was  delivered  to  the  defend- 
ants. It  will  be  noted  that  the  contract  does 
not  spedfy  where  the  sign  shall  be  placed 
or  how  It  shall  be  hung,  Tbe  plaintiff  relies 
npon  the  written  contract,  and  claims  that 
parol  testimony  is  not  admissible  to  change 
or  vary  its  terms,  and  that,  the  power  cran- 
pany  having  equipped  and  installed  the  elec- 
tric sign,  it  fully  compiled  with  the  con- 
tract The  defendants  claim  that,  although 
tbe  contract  is  silent  as  to  where  the  sign 
abonld  be  actually  located  or  how  it  should 
be  swung,  parol  testimony  is  admissible  for 
ttie  purpose  of  showing  tbe  nature  of  their 
business  and  the  reasons  why  they  made  the' 
contract,  and  tbat  it  was  to  be  used  for  ad- 
v^ttelng  purposes,  and  tbat  In  tbe  manner 
)b  which  It  was  bong  It  bad  bat  llttta,  U  aaj. 
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value,  and  could  not  be  seen  or  read  by  the 
traveling  public.  It  is  claimed  that  the  duty 
of  tbe  company  to  "equip"  and  'install'  the 
sign  is  not  broad  enough,  and  does  not  Im- 
ply that  tbe  "sign"  shall  be  so  placed  and 
swung  that  It  could  be  seen  and  read  by  the 
traveling  public.  Corpus  Juris,  voL  20^  p. 
1301,  in  defining  equipment,  says: 

**The  act  of  equipping  or  fitting,  or  the  state 
of  being  equipped,  as  for  a  voyage  or  an  expe- 
dition: whatever  is  used  in  equipping;  the 
collective  designation  for  the  articles  compris- 
ing an  outfit-  As  applied  to  transportation, 
tbe  necessary  adjuncts  of  a  railway;  the  roll- 
ing stock  and  other  movable  property  used  in 
operating  the  railroad,  as  cara,  locomotives.'* 
etc. 

In  United  States  Rubber  Co.  of  California 
T.  Am.  Bonding  Ca  of  Baltimore,  86  Wash. 
180,  149  Pac.  706,  U  B.  A.  lOlSr,  951,  tbe 
court  says: 

"Equipment  la,  what  the  word  imports,  ths 
outfit  necessary  to  enable  tbe  contractor  to 
perform  the  agreed  service;  the  tools,  imple- 
ments, and  appliances  which  might  have  been 
previously  used  or  might  be  aubaeqaently  used 
by  the  contractor  in  carrying  on  other  work 
of  like  character." 

The  duty  to  equip  would  not  carry  with  it 
the  duty  to  put  the  sign  in  any  specified  place 
or  swing  It  in  any  particular  manner. 

Webster's'  New  International  IMcti<mar7 
defines  the  word  "install"  as  follows: 

"To  set  up  or  fix  in  position  for  use  or  serv- 
ice; as.  to  install  a  heating  or  Ughting  system, 
loatallation,  tbe  whole  of  a  system  of  machines, 
apparatus  and  accessoriea  set  up  and  arranged 
for  working,  as  in  electric  ligbtinf,  transmis- 
sion of  power,  etc." 

The  New  Standard  Dictionary  defines  the 

word: 

"To  establish  In  a  place  or  position;  as  to 
install  a  gnest  at  the  fireside.  To  place  in  posi- 
tion for  service  or  use;  as,  to  install  a  hot 
water  system.** 

Althongh  the  use  and  Installation  of  elec- 
tric signs  is  modem,  it  Is  very  common  and 
general,  and  they  are  now  very  numerous  in 
the  cities,  and  can  he  found  In  almost  every 
little  town,  and  it  is  a  matter  of  common 
knowledge  tbat  they  are  used  for  advertl^ug 
purposes.  We  have  a  right  to  assume  that 
the  defendants  made  tbe  contract  to  adver- 
tise their  business.  It  was  the  duty  of  tbe 
power  company  to  Install  tbe  electric  sign 
specified  In  tbe  contract,  and  put  It  in  place 
ready  for  use,  and  to  famish  all  the  equip- 
ment 

[3,  41  The  contract  being  silent  as  to  where 
the  sign  should  be  placed  or  buw  It  should 
be  swung  from  tbe  building,  evidence  was 
admissible  of  any  parol  agreement  or  ander^ 
standing  between  the  parties  as  to  such  mat- 
ters, and,  in  the  absence  of  any  parol  agree- 
ment between  them.  It  was  tbe  du^  oC  ttw 
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plaintiff  to  Install  ttie  dgn  In  ttu  nnul 
and  castomary  manner,  and  parol  teetlmony 
wodd  then  be  admlsslUe  for  the  purpose  of 
shoving  what  was  the  nsnal  or  customary 
method  or  manner  for  the  Installation  at 
that  kind  <tf  an  dectric  dgn,  but  any  con- 
tract; Terbal  or  written,  most  l>e  construed 
as  to  the  actual  and  physical  conditions 
which  existed  at  the  time  it  was  made.  After 
Oie  contract  was  signed,  the  defendants  did 
not  have  any  Ic^l  right  to  have  a  change 
made  in  any  of  the  existing  conditions.  Any 
proposed  change  in  the  location  of  the  pole, 
wires,  or  cable  should  have  been  provided 
for  In  the  written  contract,  or  should  have 
been  made  before  It  was  signed.  The  defend- 
ants had  no  1^1  right  to  terminate  the 
written  contract,  because  the  plaintiff  re- 
fused to  make  any  requested  change  In  the 
location  of  the  pole,  power  line,  or  cable. 

[5]  Although  the  proof  Is  conclusive  that 
the  written  contract  was  duly  executed,  the 
defendants  pleaded  an  oral  contract,  and  al- 
leged that  by  Its  terms  the  power  company 
agreed  to  hang  the  sign  at  a  particular  place 
and  in  a  specified  manner,  and  It  will  be 
noted  that  each  of  the  above  instructions 
are  founded  upon  the  alleged  oral  contract. 
The  defendant  J.  D.  Strauss,  with  whom  the 
alleged  oral  contract,  If  any,  was  made,  tes- 
tlfled: 

"Q.  Do  yon  know  wbo  pat  the  Sign  up  there? 
A.  I  was  there  the  day  they  were  working  on 
it.  The  only  man  I  know  by  name  was  thia 
man  Honsh. 

"Q.  This  man,  the  foreman  of  the  Pacific 
Power  6l  Light  Company  (indicating)  ?  A.  Yes, 
■Ir. 

**Q.  Did  yon  bare  anything  to  do  with  the 
putting  of  the  sign  up  there?  A.  Nothing  at 
all. 

"Q.  Did  you  give  him  any  orders  as  to  where 
the  sign  was  to  be  placed?   A.  No. 

"Q.  Wliat,  if  anything,  did  yon  say  to  Mr. 
Boush  that  day?  A.  Mr.  Housfa  told  me  the 
sign  had  arrived,  and  I  said,  'Hang  it  up,'  and 
I  supposed  they  knew  their  business  and  would 
hang  it  properly. 

"Q.  I>id  yon  say  anything  to  him  further,  or 
did  be  say  anything  to  you  that  day  about 
this  feeder  wire?  A.  No.  •  •  • 

"Q.  Did  yon  see  the  men  working  to  put  it 
up  there?  A,  Tes,  sir;  I  saw  them  hanging 
the  sign.'* 

For  Bnch  reasons  each  of  the  Instructions 
were  both  erroneous  and  prejudicial.  There 
was  no  parol  evidence  of  any  contract  that 
the  sign  should  be  bung  In  any  particular 
place  or  specified  manner. 

P.  M.  Housh  was  the  construction  fore- 
man for  the  power  company,  and  the  sign 
was  Installed  under  his  directions.  He  tes- 
tified that  he  had  a  talk  with  Mr.  Strauss 
the  morning  that  the  sign  was  hung. 

"Q.  What  was  the  talk?  A.  I  simply  asked 
him  if  he  has  any  spedfle  place  to  hang  the 
sign.  He  said  no,  if  I  remember  ritfit.  He  ttAA 
m»  no,  and  X  suggested  that  we  shoold  hug 


it  there  In  the  center  of  Oe  MUBng  befn*  Um 
arch  or  oh  the  side  of  the  bollfflng  lower  down. 

"Q.  Did  you  ask  Bfr.  Strauss  where  the  rign 
was  to  be  hung?  A.  I  asked  him  if  he  had  any 
preference      to  where  it  was  to  be  bong. 

"Q.  And  be  did  not  direct  you  to  any  particu- 
lar place?  A.  No;  only  he  said  It  was  to  be 
near  the  center  of  the  building. 

"Q.  You  knew  that  the  tiigh  tension  wire  ex- 
tended right  out  there  a  few  feet,  didnt  yon? 
A.  Yes,  sir. 

"Q.  Yon  knsw  that  the  sign  was  to  be  a 
swinging  sign?  A.  Yes,  sir. 

"Q.  And  swinging  out  from  Uie  entrance  ef 
the  theater?  A.  Yes.  sir. 

"Q.  And  yon  knew  when  yon  were  hanging  ft 
that  It  would  be  unaUe  to  swing  out  at  ttst 
time?  A.  Yes,  air.   ♦   •  • 

"Q.  You  did  not  realise  that  the  sign  could 
not  be  swung  out?  A.  Not  until  after  the 
sign  was  swung  np  into  place.  *  *  *  A.  It 
was  celled  to  my  attention  that  the  sign  wss 
not  swung  out  Into  the  street  the  way  it  shoold 
have  beuL** 

Upon  the  questlcHi  as  to  how  the  sign  was 
installed  Honsh  further  testlfled: 

"Q.  Wssn't  it  practical  to  hang  that  slgo 

out  at  an  angle  such  as  the  sign  was  left  at? 
A.  No. 

"Q.  Leaving  the  sign  out  at  the  ao^e  yoa 
did  was  not  giving  the  results  to  these  people 
that  they  were  supposed  to  have  and  that  they 
had  paid  for?  A.  No.**  - 

[6, 71  This  Is  strong  evidence  that  tiie 
sign  was  not  Installed  as  it  should  have  been, 
and,  coupled  with  the  fact  that  as  it  ms 
put  in  place  it  could  only  be  aaea  from  one 
side  of  the  street  and  for  a  short  ^stancft 
and  that  it  did  not  have  any  advertising 
value,  makes  It  conclusive  that  for  the  pur- 
poses for  which  it  was  Intended  the  sign  was 
not  installed  in  the  usual  and  customary 
manner  under  -the  condltltxis  then  existing. 
Por  such  reasons  the  power  company  did  not 
comply  with  the  contract.  Strauss  left  fw 
Boise  on  the  day  the  sign  was  installed. 
After  his  return  he  promptly  made  a  vigorous 
complaint  about  the  way  It  was  installed, 
and.  up<»  the  refusal  of  the  power  com- 
pany to  adjust  the  matter,  tore  the  sign  down, 
and  tendered  It  back  to  the  company.  Al- 
though each  Instruction  was  erroneous,  the 
Judgment  must  be  affirmed,  under  section  S, 
article  7,  <tf  the  Constltntion. 

BURNETT,  C.  J..  filHWBntlng. 
BROWN,  J.,  concurs. 
BEAN,      ipeclally  concora. 

BURNETT,  O.  J.  (dissenthig).  A  Jury  trial 
within  the  meaning  of  the  Coostltntlfm  con- 
sists only  in  the  admission  of  proper  evidence 
accordlng'to  the  pleadings  as  the  parties  Jtave 
framed  than,  coupled  with  instmctfona 
apropos  to  such  pleadings.  When  either  til 
these  elements  is  wanting,  the  parties  have 
not  had  the  jury  trial  whidi  the  Ooostitntlon 
guarantees  to  all  suitors.   Admittedly,  toe 
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Instructions  mentioned  do  not  conform  to  the 
evidence;  there  being  no  testlmonr  to  Bap- 
port  tbem.  In  this  there  was  plain  -and  pal- 
pable error,  a  departure  from  one  of  the 
principal  ingredients  of  the  jury  trial.  The 
Judgment  ahoold  be  reversed,  and  a  new 
trial  ordered. 

For  these  reasons  I  dissent  from  the  opin- 
ion rendered  by  Mr.  Justice  JOHNS. 

BEAN,  J.  (concurring  spedally).  The 
controversy  tn  this  case  is  In  regard  to  In- 
structions given  by  the  trial  court  to  the 
Jury  concerning  a  contract  for  an  electric 
sign,  the  material  portions  of  wUdi,  so  tar 
as  written,  are  as  t<MowB: 

"Upon  tbe  eondltioiis  hereinafter  set  forUi, 
the  company  agrees  to  equip  the  premlBes  or  lo- 
cation, as  the  case  may  be,  of  the  customer  at 
B39  Commercial  street,  in  Astoria,  Oregon, 
with  a  system  of  electrical  wiring  and  con-' 
nectioDB  for  the  operation  of  one  electric  sign 
of  87  25-watt  lamps,  and  to  furoiah  and  1d- 
stall  said  sign  for  tbe  customer  and  also  to 
fomlali  the  necessary  lamps  for  such  serriee  ia- 
dnded  in  tbe  monthly  payment  hereinafter 
named.  The  sign  to  be  as  follows:  Oue  double- 
foce  Novelite  interchangeable  three-line  read- 
ing board  8*  ff'xlV  and  144  8"  Interchange- 
able letters  and  space  plates;  the  word  'Crys- 
tal' win  be  on  top  of  sign  In  12"  Novelite  let- 
ters; the  word  Crystal  ts  to  flash  on  and  off; 
tbe  Interchangeable  letters  are  to  bom  all  the 

tfaBfc" 

It  wlU  be  observed  that  tba  contract  stipu- 
lates that  tbe  company  will  equip  the  prem- 
ises and  furnish  and  install  a  sign  for  the 
deCendants.  The  kind  sign  is  specified, 
but  the  manner  In  wUdi  It  Is  to  be  installed 
or  himg  Is  In  no  way  described  In  the  written 
Instmment.  Under  tlieae  circomstances,  and 
without  any  exception  being  saved  to  the 
taitrodnctlon  of  testlmimy,  the  court  admitted 
evidence  as  to  what  the  agreement  was  toucli- 
Ing  tbe  mamier  of  the  Installation  of  the 
sign,  to  the  effect  that  It  was  to  be  at.  right 
angles  with  die  show  building  of  the  d^nd- 
ants  so  that  It  might  be  read  by  tbe  people 
approaching  the  sign  from  dther  direction. 
jUter  stating  tbe  cont«itlon  of  tbe  defend- 
ants as  set  forth  in  thrir  answer,  the  court 
duu^ed  the  jury  that  tbe  duty  of  proving 
the  ccmtract  rested  upon  the  plaintiff,  also— 

"that  tbe  contract  alleged  and  set  out  in  the 
complaint  was  entered  into,  and  that  the  Pa- 
dfie  Power  &  Light  Company  substantially  per- 
formed all  of  tbe  provisions  of  (bat  contract 
SB  required.  In  considering  the  contract,  you 
wID  notice  that  there  is  nothing  in  tbe  lan- 
guage of  the  contract  which  indicates  bow  the 
sign  la  to  bt  erected  with  reference  to  the 
front  of  the  building— whether  it  is  to  be  laid 
oat  along  tbe  face  of  tbe  building,  or  whether 
it  is  to  extend  across  the  face  of  the  sidewalk, 
or  down  the  sidewalk.  It  is  not  shown  by  the 
contract.  So  tbst  is  a  questioD  for  you  to 
determiae,  and  you  can  determine  It  by  tbe 
terms  of  the  contract,  and  If  that  does  not  sat- 
isfr  your  mind  you  esn  detennins  it  er  r»> 
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sort  to  circumstances  surrounding  the  transac- 
tion, taUng  into  con^deratlon  tbe  purposes  for 
which  the  sign  was  to  be  erected  and  the  idea 
or  thought  that  muat  have  been  in  tbe  mind 
of  the  parties  at  the  time  that  the  contract  was 
entered  Into,  and  in  that  way  determine  what 
was  the  intention  of  the  parties  with  reference 
to  the  fsct  at  tbe  time  they  entered  into  tbe 
contract,  and  if  you  find  from  the  contract  and 
tbe  evidence  in  support  thereof  that  it  was  the 
doty  of  the  Pacific  Power  &  Ught  Company 
under  the  terms  of  this  contract  to  erect  and 
equip  this  sign  in  a  manner  sobstaatially  per- 
pendicular to  the  face  of  the  building,  so  that 
the  building  on  tbe  inside  of  the  sidewalk  would 
have  attadied  to  It  a  sign  whldi  would  atand 
out  lengthwise,  or  In  a  northerly  course  across 
tbe  sidewalk,  and  yon  find  that  the  Padfic  Pow- 
e#  A  Light  Company  have  not  done  so,  but 
have  given  It  an  angle  or  position  which  is 
not  substantially  In  compliance  with  that  re- 
quired b7  the  contract,  then  you  would  have  a 
right  to  find  that  tbey  have  not  complied  with 
the  terms  of  tbe  contract,  and  have  not  per- 
formed their  contract,  and  In  that  event  the 
defendanta  would  not  be  liable  to  them  until 
they  bad  so  installed  tbe  dga  as  required.** 

The  court  further  explained  among  other 
things  that  a  slight  or  Immaterial  deviation 
was  not  sufBcient  to  invalidate  the  contract 
Counsel  for  plaintiff  saved  an  exception  to 
the  instruction  to  the  Jury  for  the  reason 
that  the  court  referred  to  and  based  the  in- 
BtmctioQ  upon  the  second  further  and  sepa- 
rate defense  pleaded  by  tbe  defendanta,  the 
objectionable  portion  of  which  pleading,  as 
nndorstood,  is  as  follows: 

"That  under  and  by  the  terms  of  said  agree- 
ment  tbe  said  irign  as  contracted  for  was  to 
be  so  placed  by  said  company  on  the  said  waH 
of  said  picture  show  house  so  that  the  same 
would  hang  directly  over  the  walk  in  front  of 
said  picture  show  house  and  on  a  straight  line 
and  parallel  with  the^  length  of  said  picture 
show  house;  that  said  sign  so  attempted  to  be 
delivered  by  said  company,  together  with  tbe 
brackets  upon  which  the  same  was  bung,  had 
about  a  length  of  between  12  and  18  feet;  that 
when  said  company  attempted  to  deliver  said 
sign  it  placed  and  hong  tbe  same  on  tbe  north 
wall  of  said  bouse,  at  a  point  directly  opposite 
said  wires  and  cable  as  mentioned;  being  so 
fituated,  it  was  impossible  to  permit  the  safd 
sign  to  bsng  as  agreed  and  stipulated,  and  it 
was  necessary,  by  reason  of  the  situation  of 
said  wires  and  cables  that  tbe  said  sign  hang 
only  tn  a  poaltion  with  one  face  against  the 
wall  of  said  house,  or  protrude  at  an  angle  until 
the  same  came  In  contact  with  said  wires  and 
cables,  thug  permitting  but  one  face  of  the  said 
sign  to  be  read  by  persons  on  the  street,  and 
it  being  impossible  for  persons  at  a  distance 
from  tbe  show  house  to  see  or  read  the  sigu. 

•    «    •  H 


It  la  farther  averred  In  the  answer  that 
defendants  requested  the  company  to  install 
the  sign  so  that  U  could  be  read  by  persons 
approadilng  It  from  either  direction.  It  Is 
tbe  cwitentlon  of  plaintiff  tbft  the  wrlttw 
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contract  does  not  Indnde  a  reqnlremoit  for 
tbe  pladng  ot  the  ilgn  as  desired  by  pl^nr 
tiff. 

While  no  exception  was  saved  to  the  testt 
mony,  flie  reel  objection  to  tbe  instrucUons 
of  tbe  court,  as  the  record  Is  understood.  Is 
that  the  charge  Is  based  upon  oral  evidCTce 
as  to  tbe  asreement  wblcb  Is  not  contained 
In  the  written  amtract  Tb^  Is  no  claim 
that  oral  evidence  was  submitted  to  the  Jury 
contradicting  or  varying  tbe  terms  of  tbe 
written  contract  In  any  respect  where  that 
memorandum  expressed  the  terms  agreed  up- 
on. Tbe  writing  being  silent  as  to  the  man- 
ner In  wblcb  tbe  sign  should  be  Installed.  It 
was  competent  for  the  defendants  to  show, 
and  for  the  Jury  to  consider,  that  the  details 
or  spedflcations  of  the  manner  In  wbldi  tbe 
sign  should  be  Installed  were  agreed  upon 
between  tbe  parties  to  the  contract,  although 
not  embodied  In  the  written  memorandum. 

The  rule  of  evidence  that  all  preliminary 
negotiations  and  agreements  are  tof  be 
deemed  merged  In  the  final  setUed  Instru- 
ments  executed  by  the  parties  does  not  pre- 
vent a  contract  from  being  partly  oral  and 
partly  evidenced  In  writing.  Tbe  questlcm  of 
whether  an  entire  contract  was  reduced  to 
writing,  or  an  Independent  collateral  agree- 
ment was  made,  is  one  of  fact  for  the  jury, 
if  there  Is  any  evidence  to  sustain  sueta  parol 
agreement  6  R.  C.  L.  p.  640,  J  55;  Hines  v. 
Willcox.  96  Tenn.  148,  33  S.  W.  914,  34  L. 
R.  A.  824,  8'i%  54  Am.  St  Rep.  823;  note, 
3  U  R.  A.  .108;  Roberts  v.  Bonaparte,  73  Md. 
191,  20  Atl.  018,  10  L.  a  A.  689 :  McNeil  v. 
Boston  Chamber  of  Commerce,  154  Mass.  277, 
28  N.  E.  245,  13  L.  R.  A,  559;  Horn  v.  Han- 
s«i,  56  Minn.  43,  57  N.  W.  315,  22  L.  R.  A. 
617;  Barker  v.  Bradley,  42  N.  Y.  316.  1  Am. 
Rep.  521;  Thurston  v.  Ludwig,  6  Ohio  St 
1,  67  Am.  Dec.  328;  Turner  v.  Abbott,  118 
Tenn.  718,  94  S.  W.  64j  6  L.  R.  A.  (N.  S.)  S92, 
8  Ann.  Gas.  150;  Am.  Contract  Co.  v.  BuUen 
Bridge  Co.,  29  Or.  549.  46  Pac.  138. 

Mr.  Wlgmore  treats  of  the  subject  at  length 
In  bis  work  on  Evidence.  We  quote  In  part: 

"The  most  usual  controversy  arises  in  cases 
of  partial  integration,  i.  e.,  where  a  certain  part 
of  a  transaction  has  been  embodied  in  a  single 
writins,  but  another  part  has  been  left  in  some 
other  form.  Here  obviously  tbe  rule  against 
disputing  the  terms  of  the  document  will  be 
applicable  to  bo  much  of  tbe  tran^ction  as  Is 
80  embodied,  bnt  not  to  the  remainder.  *  *  * 

"(1)  Whether  a  particular  subject  of  nego* 
tiation  is  embodied  by  the  writing  depends 
wholly  npon  the  intent  of  the  parties  thereto. 
•   *  * 

"(2)  This  Intent  must  be  sought  where  al- 
ways intent  must  be  sought  (ante,  sections 
42,  1714.  1790),  namely  in  the  conduct  and  lan- 
guage of  tbe  parties  and  tbe  surrounding  dr- 
cnmstances.  The  document  alone  will  not  suf- 
fice. What  It  was  Intended  to  cover  cannot  be 


known  till  we  know  what  then  was  to  cover." 
4  Wigmon  on  Bt.  I  2430. 

The  rule  Is  stated  in  22  a  J.  p.  U44.  | 
1531,  thus: 

"The  parol  evidence  rule  does  not  prednde 

the  reception  of  parol  evidence  with  reference 

to  a  matter  evidenced  by  the  writing,  where 

such  evidence  relates  to  a  matter  in  pals,  or 

is  of  such  a  character  that  it  does  not  tend 

to  vary  or  contradict  the  written  instrument 

Thus  there  is  no  objection  to  the  sdmiasion  of 

evidence  which  is  offered  not  to  contradict  or 

vary  the  terms  of  a  written  acreemeot,  bat 

simply  to  e^lein  how  it  is  to  be  carried  oat 
•  •  •  »• 

See  Salem  King's  Products  On.  t.  Ramp, 
196  Pac.  401.  409;  Atlantic  Terra  Cotta  Co. 
V.  Mason's  Supply  Co.,  180  Fed.  SSZ,  103  C. 
a  A.  462 ;  Kansas  City,  etc,  B.  Co.  v.  Smith- 
son,  113  Ark.  806,  188  S.  W.  6BS.  Ann.  Gas. 
1916C,  seS;  Shopper  Pub.  Oo.  t.  Skat  Go..  90 
Conn.  S17,  97  Atl.  817;  Fountain  v.  Hagan 
Gas  Engine,  etc.,  Oo^  140  Ga.  70,  78  8.  E. 
423 ;  Foots,  etc,  Oo.  t.  Southern  Wood  Pre- 
serving Co.,  11  Ga.  App.  164,  74  8.  E.  lOST; 
Gardner  v.  Denlson,  217  Mass.  4S2,  IGS  N. 
E.  359,  61  Ll  R.  A.  (N.  S.)  1108;  Willis  v. 
Femald,  33  N.  J.  Law,  206;  Smith  Premier 
Typewriter  Co.  v.  Rowan  Hardware  Col,  143 
N.  a  97.  55  S.  417;  'Easton  v.  Woodbury, 
71  S.  0.  250.  50  S.  E.  790;  Missouri,  etc..  B. 
Co.  V.  Stark  Grain  Co.,  103  Tex.  542,  131  8. 
W.  410:  Ekneraon  v.  Stratton,  107  Ta.  303, 
68  S.  B.  677 ;  Crawford  v.  Workman,  64  W. 
Va.  10.  61  8.  E.  319;  Mann  v.  Paper  Co.,  41 
N.  E.  199.  5  Dom.  L.  R.  590,  11  East  h.  R. 
81 ;  M<2^n  V.  Grown  Tailoring  Co.,  29  Ont 
L.  465,  6  Ont.  W.  N.  217.  15  Dom.  U  B.  353; 
Bnlmer  v.  Brnmwell,  13  Ont  A.  411, 

Tbe  plaintiff  has  no  reason  to  complain 
because  tbe  court  allowed  the  Jury  to  take 
into  conslderatl<m  oral  evidence  as  to  how 
it  was  agreed  between  the  company  and  the 
defradants  that  tbe  sign  idiould  be  Installed. 

Ttiis  defendants  ara  not  held  to  any  strict 
rnle  as  to  how  such  signs  are  customarily 
erected.  It  does  not'  appear.  In  so  ter  as  It 
Is  observed,  that  the  agreement  as  shown  by 
the  evldoice  dlCFered  In  any  way  from  the 
customary  {Hectical  way  of  advertising  by 
means  of  such  a  sign.  It  was  not  an  unrea- 
sonable demand  for  the  defendante  to  require 
the  sign  to  be  placed  a  few  Inches  or  feet 
away  from  the  pole  mentioned,  so  that  they 
could  have  a  double-faced  sign.  If  It  was  so 
understood  and  agreed.  A  one-eyed  tfgn 
would  not  fill  tbe  requirement  of  sucA  a 
stipulation.  The  proceedings  excepted  to  by 
counsel  for  plaintlfr  fairly  submitted  the 
cause  to  tbe  Jury.  Tbe  language  of  the  In- 
struction may  not  be  perfect  but  It  Is  not 
subject  to  the  challenge  of  plaintiff. 

The  Judgment  should  be  affirmed. 
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1.  Sefcoolt  Mi  Mheol  distrlott  «s»97(4)— Call 
for  bond  luoo  oloeUoa  oiiot  bo  na<o  dls- 
triet  boorC 

The  can  for  an  dectlon  to  be  held  after 
the  creation  of  a  raral  high  school  disb^ct  to 
TOte  apon  the  qnestion  of  Issuing  its  bonds  for 
the  erection  of  a  buildiDg  is  required  to  be 
made  b7  the  board  of  such  district,  and  snch 
an  election  held  apon  call  of  the  conntr  com- 
missioners im  a  nnllity. 

2.  Seboola  aad  aohool  districts  ^967  — Rural 
high  school  dlstrkit  and  ordinary  high  school 
district  cannot  anito  to  eonstruot  single  build- 
ing for  Joint  nso. 

A  mral  high  sdiool  district  and  an  ordi- 
nary school  district,  formed  in  part  from  the 
same  terrltorj.  eacb  having  atatntor?  anthorlty 
to  erect  a  schoolhoase  for  its  own  nse,  cannot 
vitfaoat  further  legislatfon  unite  in  the  cob- 
straction  of  a  alnglo  bnilding  for  thrtr  joint  use. 


Appeal  from  District  Court,  DoniE^iau 
Oranty;  WUllam  I.  Stuart,  Judge. 

Action  by  A.  T.  Stewart  against  G.  H. 
GIsh  and  othejs  to  enjoin  a  sdiool  bond 
issue.  Judgment  for  defmdants,  and  plain- 
tiff appeals.  Reversed  and  remanded,  with 
directfona 

Bdwln  Brawn,  of  Trc^,  for  appellant 
Wbe^er,  Brewster  ft  Hnnt,  of  Tf^ieka,  for 
^veDeefl. 

HASOX,  J.  A.  T.  Stewart,  a  taxpayer 
having  an  Interest  as  snch  In  the  matters 
referred  to,  brought  an  acttcm  against  tbe 
ofllcen  of  a  raral  higb  school  district  to 
enjoin  the  tesnance  of  bonds  for  the  erection 
ot  a  fal^  school  building  and  against  them 
and  the  olBcers  of  a  sdiool  district  to  en- 
join  tbe  erectl<n  of  a  single  school  bnlld- 
Ing  to  be  naed  by  botti  organisations.  He 
was  denied  nUet  by  the  district  court  and 
aiffieala. 

rtl  1.  The  right  of  tbe  rural  blgh  sdioot 
district  to  Issue  the  bmds  is  aiallenged  on 
the  ground  that  tlie  election  to  vote  upon  the 
qnefittou  of  their  issuance  was  called  and 
canvassed  by  tbe  board  of  county  oommls- 
siooers  Instead  of  by  tbe  rural  high  school 
district  board,  as  required  by  the  statute 
according  to  the  plalutltTa  interpretation. 
The  defendants  interpret  the  law  aa  author- 
king  either  of  such  bodies  to  act  In  the  mat- 
ta.  As  the  statute  existed  prior  to  March 
22,  1917,  tbe  power  of  a  rural  high  school 
district  board  to  Issue  bonds  (except  where 
such  authority  bad  been  given  by  a  vote 
taken  at  the  election  by  which  the  district 
vas  created)  was  derived  only  from  a  pro- 
▼ialon  giving  It  the  same  power  as  school  dls- 
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trict  boards.  Gen  Stat  1M5,  i  9352.  In  this 
condition  of  the  statute  It  was  held  that  the 
Doard  of  the  high  school  district,  and  not 
the  board  of  county  commissioners,  was  tbe 
proper  body  to  call  an  election  for  school- 
house  bonds.  Reynolds  v,  High  School  Dis- 
trict, 101  Kan.  231,  165  Pac.  860.  On  the 
date  mentioned  the  section  of  the  statute 
Just  dted  was  amended  by  the  addition  of 
provisions  giving  explicit  authority  to  issue 
such  bonds,  In  this  language: 

"Tbe  rural  high  school  district  board  shall 
have  authority  to  issue  tbe  bonds  of  the  rural 
high  school  district  for  tbe  purchase  of  a  site 
and  for  the  construction  of  a  building  or  build- 
ings for  school  porposes;  provided,  that  no 
bonds  shall  be  issued  unless  authorized  by  an 
election  held  In  accordance  with  section  2  of 
this  act  [whldi  aatborlses  a  proposition  to  Is- 
sue bonds  to  be  voted  upon  at  the  election' called 
to  vote  on  the  question  of  establishing  the  dia- 
trict]  or  by  an  election  held  In  accordance  with 
sections  9177  and  0178  of  tbe  General  Stat- 
utes of  1915  [which  relate  to  the  issuance  of 
bonds  by  ordinary  school  districts];  prorided, 
that  notice  of  all  snch  elections  in  rural  high 
school  districts  shall  be  given  as  provided  in 
section  2  of  thfs  act  Except  as  herein,  pro- 
vided, the  laws  relating  to  the  issuing  of  school 
district  bonds  shall  apply  to  rural  high  school 
districts  formed  In  accordance  with  tlue  act** 
Laws  of  1917,  e.  281, 1 6. 


Tbe  defendants*  position  Is  that  this  stat^ 
nte  gives  an  option  as  to  the  manner  In 
wblcb  the  election  may  be  ordpred,  authoriz- 
ing It  to  be  called  either  by  the  county  com- 
missioners upon  the  petition  of  two-fifths  of 
tbe  electors,  or  by  the  school  board  upon 
tbe  petltlra  of  one-tblrd  of  them.  Tbe  plain- 
tiff, on  the  other  band,  contmds,  as  we  think 
correctly,  tbat  tbe  meaning  of  tbe  statute 
quoted  la  that  tbe  bonds  may  be  Issued  only 
where  authorized  by  a  vote  cast  at  an  election 
called  by  the  county  board  If  to  be  held  at  the 
same  time  tbe  proposal  to  create  tbe  district 
Is  voted  upon,  and  called  by  the  board  of  the 
district  if  petitioned  for  after  tbe  district 
has  been  created.  An  election  to  decide 
whether  a  raral  high  school  shall  issue  bonds. 
If  held  in  connection  with  an  election  to  de- 
cide whether  tbe  district  shall  be  created, 
would  necessarily  have  to  be  conducted  by 
some  body  already  In  existence,  and  the 
board  of  county  commissioners  was  selected 
by  the  Legislature  as  tbe  natural  agent  for 
the  purpose.  But  after  the  district  has  been 
brought  into  being  there  Is  no  occasion  what- 
ever for  its  invoking  tbe  services  in  that 
regard  of  any  officers  other  than  Its  own. 
The  language  above  quoted  relating  to  sec- 
tion 2  of  the  act  Is  fully  accounted  for  by 
the  fact  that  the  statute,  In  deQnlng  the  con- 
ditions under  which  bonds  may  be  issued,  had 
necessarily  to  mention  the  contingency  of 
authority  for  their  issuance  having  been 
granted  before  tbe  organization  of  the  dis- 
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trlct  Tbe  mggestloa  18  made  that  unless  tbe 
statute  does  offer  a  choice  of  methods  of 
calling  the  election  the  amendment  of  1917 
made  no  change  In  the  law  as  It  already 
existed.  If  this  were  the  case,  the  new 
enactmoit  might  have  heen  Justified  as  a 
mere  clarification  of  the  existing  law  by  sub- 
stituting express  provisions  for  mere  ImpU- 
cations;  no  Judicial  construction  having  then 
been  given  It  However,  a  material  altera- 
tion was  made  In  this  respect:  Under  the 
original  law  only  a  10  days*  notice  of  the 
txmd  election  was  required,  Qiat  being  the 
period  named  In  the  statute  relating  to  ordi- 
nary school  districts  (Gen.  Stat.  1915,  | 
9178),  wbUe  by  ttie  anwidment  the  time  Is 
fixed  at  21  days  (Iaws  of  1917,  c.  284.  {  2). 
We  bold  that  the  dectl(m  was  ordered  by 
a  body  baving  no  antbori^  to  take  such  ac' 
lion,  and  was  without  legal  effect. 

The  validity  of  tbe  election  Is  also  dial- 
lenged  on  the  groand  that  the  notice  was 
defectlT&  This  objection  is  i»robably  not 
well  taken,  but  the  condnedon  tfrea^  an- 
nounced makes  it  unnecessary  to  consider 
that  matter. 

[2] .  2.  It  ranalns  to  determine  whether  tibe 
rural  hl^  sduwl  district  and  the  ordinary 
Bchodl  district  can  lawfully  unite  in  tbe  om- 
Btructlon  of  a'  single  sCAoolhouse  to  be  used 
by  both.  TbB  Question  Bppea.n  to  be  novel. 
Notes  on  tbe  capadly  of  a  munldpall^  to 
be  a  part  owner  of  iHroperty  or  to  enter  Into 
a  partnership  contract  for  the  construction 
ot  an  improvement  are  found  In  S5  L.  R.  A. 
7S7,  and  Ann.  Cas.  lftl6G,  900 ;  bnt  tbe  cases 
dted  relate  largely  to  agreements  betwe«i 
public  bodies  and  in^vldnals  or  private  cor- 
porations. It  has  been  held  that  a  dty  and 
county  (die  county  board  being  made  up  of 
tbe  d^  council  and  three  additional  mem- 
bers) may  purchase  and  hold  In  common  the 
title  to  land  to  be  used  for  a  dty  ball  and 
oourtbouse  and  Jail.  De  Witt  v.  San  Fran- 
cisco, 2  Oat  289.  Tbe  matter  prlndpally 
discussed  in  tbe  opinion,  however,  was  the 
somewhat  technical  one  of  tbe  capacity  of 
corporations  to  hold  title  to  realty  in  common 
with  each  other.  Mweover,  while  the  doc- 
trine of  implied  powers  applies  to  some  ex- 
tent to  all  government^  subdivisions,  a 
larger  freedom  of  action  (a  wider  discretion 
in  the  choice  of  methods)  Is  allowed  to  a 
dty  (a  munidpal  corporation  proper)  thnn 
to  any  other,  and  doubtless  to  a  coun^  than 
to  a  school  district,  because  of  the  wider 
field  of  Its  actlvlttea  On  the  other  hand,  an 
arrangement  by  which  a  dty  was  to  buy  an 
interest  In  the  county  courthonse  for  the 
purpose  of  accommodating  It  with  public 
buildings  has  been  held  invalid  because  of 
want  of  power  In  the  county  authorities  to 
enter  Into  such  agreement.  Bergen  v.  Clark- 
sou,  6  N.  J.  Law,  352,  363.  In  a  case  holding 
that  the  Legislature  cannot  require  a  dty 
to  bear  tbs  wbole  expense  (tf  a  county  build- 


ing, It  has  been  said  that  where  **tt]e  Legis- 
lature authOTlzes  such  action,"  a  dty  may 
estaUiah  lnq>rovement8  not  exdudvely  for 
Its  own  purposes,  whicb  will  accommodate  the 
larger  bodies  with  which  It  Is  identified,  and 
that  it  is  common  for  cities  to  furnish  ac- 
commodatlffiis  In  Its  public  buildings,  gra- 
tuitously or  otherwise,  for  public  officers  and 
bodies  which  do  not  represent  the  dty ;  and 
for  dty  balls  and  similar  buildings  to  be 
used  for  state  and  county  court  and  «ecn- 
tlve  purposes.  Gallam  v.  Saginaw,  50  Mich. 
7,  14  N.  W.  677.  An  arrangement  by  wblcb 
through  contributing  to  the  cost  of  the  build- 
ing of  a  private  academy  tbe  public  had  ac- 
quired a  beneficial  interest  therdn  has  been 
held  to  autitorlze  taxAticn  to  provide  a  light- 
ing plant  for  it  BrodEs  v.  School  Dist  of 
Franconla,  73  N.  H.  268.  Where  the  same 
officer  Is  empowered  to  provide  a  "Ugli  scbool 
building  and  a  primary  scbool  building,  it 
has  been  held  that  he  may  in  bis  discretion 
orect  one  building  fm-  both  purposes,  but 
there  no  question  of  divided  cmtrol  was 
Involved.  Smith  t.  Stata  tsx  ret,  187  Ind. 
694,  120  N.  E.  660.  Under  a  diarter  spedflc- 
ally  granting  a  dty  authority  to  purdaac 
and  hold  any  estate  whatever  In  iH-operty  tar 
COTporatlon  purposes,  it  has  been  held  that 
an  undivided  Interest  in  land  cannot  be  pnr- 
diased  unless  the  right  ot  the  dty  to  Its 
occupancy  and  use  so  long  as  it  holds  sot^ 
Interest  is  distinctly  and  unequivocally  se- 
cured, the  Intimation  being  that  such  a  pn- 
vUAoa  would  make  the  action  valid.  Hon-- 
nlcutt  v.  City  of  AHanta,  104  Ga.  1,  80  8. 
EL  600.  The  right  of  a  school  district  to  use 
puUlc  funds  in  r^Hilring  a  sdiodhonae 
owned  and  controUed  In  part  by  several 
lodges  has  been  denied,  but  the  deddcm  was 
affected  by  a  statute  requiring  the  trustees 
to  take  a  fee-simple  titie  to  lands  used  fen- 
scbool  sites.  In  the  opinion  It  was  said: 

"Whilst  it  is  possible  that  there  might  be 
some  saving  in  this  arranRement  at  the  start,  it 
is  erident  that,  in  the  loDg  run,  complications 
might  arise  which  would  coinpd  tbe  abandon- 
ment of  the  use  of  the  property  by  the  com- 
mon school  district  It  Is  better  that  both  the 
spirit  and  language  of  the  statute  should  be 
observed,  and  that  tbe  common  school  build- 
ings should  be  devoted  ezdusively  to  the  pur- 
poses for  which  the;  were  intended."  Daw- 
Bon  V.  Trustees  Common  School  Dist  No.  40, 
US  Ky.  ISl,  72  a  W.  806. 

Inasmuch  as  the  rural  b^  echod  dlstitet 
and  the  ordinary  school  district  are  strata 
oi^nlzatims,  we  think  that  without  express 
l^slatlve  authority  they  have  no  power  to 
Join  In  the  erection  ot  a  sdiooUiotde  for  tlidr 
common  benefit  The  dtuatlcm  that  would  ba 
so  created.  Involving  a  divided  control,  ho  iw»> 
vision  bdng  made  for  determining  what 
course  should  be  pursued  if  a  difference  ot 
opinion  should  arise  in  seme  matter  of  policy 
relating  to  the  use  or  the  care^  {O^aervatlon. 
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mt  ImiHroTeniait  of  Uie  bnndliiK,  Is  to  anomal- 
CHM  tbat  we  cannot  regard  die  anUKirtty  to 
entw  Into  andi  an  arrangemoit  as  fairly  In- 
ferable from  that  gruited  to  eadi  to  erect  a 
■dioolhonee  tox  its  own  ose.  It  Is  tme  toat 
In  a  particnlar  case  no  difficult  In  admlnls- 
traflon  ml^t  ever  In  fftct  arise.  Bnt  the 
poaslbillly  of  sndi  an  oecnrrence  Is  so  ob^oua, 
ud  QiB  advisability  of  the  plan  here  soiigbt 
to  be  followed  oat  la  so  open  to  debate,  that 
we  feel  eraistrained  to  hold  that  until  further 
legislation  on  the  subject  a  single  building 
may  not  be  erected  by  tlie  two  districts  for 
tlielr  common  use. 

The  Judgment  Is  rerersed,  and  tbe  cause 
remanded,  with  directions  to  grant  the  In- 
Jottctlffli  prayed  for. 

All  the  Justices  ooncuning. 


(S8  Ut&h,  196) 

8TEPHENS  V.  DOXEY.    (No.  3614.) 
(Supreme  Court  of  Utah.    May  7,  1921.) 

1.  Pieadrai  «=»884(8)— Uaneoetwiry  aiie^atloi 
of  porformasee  sf  eesdlflea  preoetfest  nay 
bs  strickeo  out  oa  siotlos. 

Id  a  Buit  to  forecloie  two  mortgages,  it  was 
not  error  to  atrike  oat  allegationa  of  the  com* 
plaint  that  plaiatiff  performed  all  thinga  re- 
quired of  him;  same  being  aurpluaage,  no  such 
doty  resting  on  plaintiff  nnder  the  terma  and 
conditions  of  tbe  mortgages. 

2.  Mortgaoes  ^»450  —  Geaeral  allegation  of 
pertormasoe  of  oonditlona  precedest  aufflolent, 
where  ssch  oondltion  alieged  In  oomplalnt. 

In  a  suit  to  foreclose  two  mortgages,  if  the 
complaint  alleges  tbat  they  were  given  hj  de- 
fendant to  plaintilTs  aaaignor  as  a  conaidera- 
tioD  for  the  letter's  contract  to  build  an  apart- 
ment bouse  on  the  mortgaged  Iota,  a  general 
allegation  of  due  performance  of  tbe  contract 
would  b«  sufficient,  under  Comp.  Laws  1017,  | 
060L 

S.  Pitadlsg  «=s>364( 6)— Averment  of  failure  of 
mortgagor  to  apply  rentals  to  mortgage  may 
be  strickeo  as  surplusage,  where  mortgage 
does  sot  Impose  suoh  duty. 
Where  plaintiff  sned  to  foreclose  two  mort- 
gages, and  defendant  answered  that  plaintiffs 
assignor,  in  considerMjon  of  said  mortgages, 
agreed  to  erect  on  the  mortgaged  lots  an  apart- 
ment bouse,  according  to  certain  plana  and 
■pedfications.  payments  on  the  notes  secured 
by  the  mortgage  not  to  begin  until  after  com- 
pletion of  tbe  building,  it  was  not  error  to 
strike  from  the  complaint  averments  made  as 
grounds  for  a  receivership,  that  defendant  bad 
not  applied  to  tbe  payment  of  the  notes  aud 
mortgages,  tbe  rentals  received  by  her  for 
tbe  apartments;  no  such  duty  devolving  on  de- 
fmdant  under  the  terms  and  conditions  of  the 
mrtea  and  mortgagee  sued  on,  sud  plainUfl 
baring  die  riiAt  to  meet  tbe  issue  way  of 
reply. 


4.  PlosAsfl  ^205(1)— Aatwer  atlaglsg  sos- 
performaaoe  of  ooadKlos  prsoedsat  to  salt  te 
foreclose  bold  ast  vslserafele  to  geaerat  de- 
murrer. 

Where  plaintiff  sued  to  toredose  two 
mortgages,  defendant's  answer,  that  plaintifTs 
aaaignor,  In  consideration  of  the  mortgages, 
agreed  to  erect  an  apartment  honse  on  the 
mortgaged  lots,  paymeats  on  the  notes  secured 
not  to  begin  until  after  the  completion  of  the 
building  according  to  certain  plans  and  spedfi- 
cationo,  and  tbat  tbe  building  bad  not  been 
so  completed,  steted  a  defense,  and,  even  if 
assailable  by  special  demurrer,  was  not  Tulner- 
able  to  a  general  demurrer. 

5.  Mortgages  «s>454(l)— Aaawer  te  foredo* 
sore  suit  alleging  aosperformosoe  of  eendl* 
tlons  preoedent  held  bad  on  speelal  demarrer 
for  ambiguity  and  uhoertalaty. 

In  a  sait  to  foredose  two  mortgages  given 
to  plaintiff's  aaaignor  In  consideration  for  the 
erection  of  an  apartment  bouae  on  tbe  mort- 
gaged lots,  paymente  not  to  begin  until  after 
the  completion  of  the  building  according  - 1« 
certain  plans  and  specifications,  defendant's 
answer  that  tbe  bnUding  was  incomplete,  and 
not  according  to  plans  and  specifications  with 
respect  to  workmanship  and  materials,  was 
ambignoaa  and  uncertain,  in  tbat  it  did  not 
allege  in  what  particulars  the  bnilding  failed 
to  meet  the  plans  and  specifications,  or  where- 
in it  was  incomplete,  alleged  no  facts  constitnt- 
ing  fraud,  and  Contained  no  statement  of  tbe 
kind  or  character  of  workmanship  or  materials 
to  be  used,  so  that  a  spedsl  demnrrer  to  it 
was  properly  sust^ed. 

6.  Jadgmeat  «b»570(5)— Dtsmlsssl  tot  res  Js> 
dleata,  if  aot  on  merits. 

A  judgment  dismissing  plaintifrs  suit  for 
foredosure  of  certain  mortgages  on  tbe  ground 
it  had  been  prematurely  brought,  tbe  court 
making  no  finding  as  to  the  amonnt  due  on  the 
mortgages  and  notes  secured  thereby,  not 
being  on  the  merita,  is  not  res  judicata  at  com- 
mon law  or  under  the  stetute.  Comp.  iaws 
1917,  i  685&. 

7.  Contraots  ^9295(1)  —  Building  eostraetor 
mast  BSbstastlally  comply  with  oontraot. 

Under  a  contract  for  theerectioo  of  a  build- 
ing according  to  agreed  plans  and  specificationo, 
the  law  contemplates  a  aubstantial,  but  not 
punctilious,  compliance  therewith;  tbe  con- 
tractor not  being  permitted  to  profit  by  non- 
compliance with  the  contract,  nor  the  owner  to 
reap  the  benefite  of  tbe  added  value  to  liis 
property  by  reason  of  labor  performed  and 
materials  furnished  by  the  contractor. 

8.  Contraots  «S9305(2)— Use  and  esjoymoat  of 
building  not  aoceptanoe  of  faulty  workman- 
ship or  Inferior  material. 

Under  a  contract  for  the  erection  of  a 
bnSding  according  to  certain  plans  and  spedfi- 
cations,  the  fact  that  the  owner  bad  been  In 
the  use  and  enjoyment  of  tbe  building  did  not 
amount  to  an  acceptonce  of  faulty  workman- 
ship or  Inferior  material,  and  she  was  entltied 
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to  sU  the  damages  aridng  firom  nonperform- 
ance of  the  contracti 

9.  Bills  aari  Botes  <>=>343— Notloe  t»  assignee 

of  assignor's  oontract,  made  In  consideration 
of  note  and  mortgage  assigned,  does  not 
charge  assignee  with  liability  for  breach. 

The  fact  that  the  asBigaee  of  certain  notes 
and  mortgages  took  the  same  with  notice  of  bis 
assignor's  contract  to  build  an  apartment  house 
on  the  mortgaged  lots,  In  consideration  of  the 
notes  and  mortgages,  did  not  cbarge  him  with 
the  assignor's  willful  neglect  to  complete  the 
bnQding  according  to  agreed  plana  and  specifi- 
catlonn. 

to.  Mortgages  «=94I5(I)— Mortgagor,  who  ra- 
fmee  to  permit  performance  of  mortgagee's 
oontraet  ta  build  on  mortgaged  premisM,  es- 
topped to  set  U9  noaperfomaaoa  as  bar  to 
foraolotara. 
Where  plaintiff's  snit  to  foreclose  two  mort- 
gages was  dismissed,  the  defense  being  that 
plaintiff's  assignor  failed  to  complete  the  build- 
ing of  an  apartment  bouse  for  defendant  on  the 
mortgaged  lota,  as  he  agreed  to  do  in  consid- 
eration of  the  mortgages,  and  thereafter  de- 
fendant refused  to  permit  the  building  to  be 
completed  and  the  defects  remedied,  or  to  dis- 
charge her  liabilities  under  the  mortgages,  and 
made  no  claim  for  credit  for  the  damages  sus- 
tained bj  nonfulfillment  of  the  conuact,  she 
cannot  he  heard  to  say  in  a  court  of  equity,  in 
a  second  suit  to  fore<jose,  that  the  mortgages 
are  not  now  due,  and  that  no  foredoauie  can 
be  had  at  this  time. 

11.  Mortgagn  «s»4ll-4att  to  fereolose  only 
form  of  aotloa  permitted  to  recover  debt  se- 
oured  by  mortgage  on  real  estate. 

Under  Comp.  Laws  1917,  S  7230,  permit- 
ting but  one  action  for  the  recovery  of  any 
debt  or  the  enforcement  of  any  right  secured 
by  mortgage  on  real  estate,  an  assignee  of  notes 
and  mortgages  on  lots  on  which  the  mortgagee 
agreed  to  build  for  the  mortgagor  adopted  the 
proper  form  of  action  in  bringing  suit  to  fore- 
close the  mortgages.^ 

12.  Mortgagee  «=>4I5(3)— Mortgagor,  on  salt 
for  foroclosure,  may  offset  damalges  by  fail- 
ure of  mortgagee  to  fnlflli  contraot  made  In 
oonslderatlon  of  mortgage. 

Where  an  assignee  took  two  mortgages  and 
the  notes  secured  thereby  with  notice  of  bis 
assignor's  contract  to  build  for  tiie  mortgagor 
on  the  mortgl^ed  lots,  in  consideration  of  tbe 
notes  and  mortgages,  the  mortgagor,  in  suit 
for  foreclosure,  should  be  permitted  to  offset 
all  damages  sustained  by  ber  by  reason  of  tbe 
assignor's  failure  to  complete  the  building  sub- 
stantially in  accordance  with  the  contract. 
Frick,  J.,  concurring  specially. 

Appeal  from  'District  Court,  Weljer  Coun- 
ty   A.  E.  Pratt,  Judge. 

Action  by  Solomon  C.  Stephens,  Jr.,  against 
Ladla  Doxey.  Judgment  for  defendant,  and 
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plaintiff  appeals.  Bewsed  and  remanded, 
with  directimi. 

B.  T.  Hnlaniski,  of  Ogden,  for  aiwKllant. 
Geo.  Halvenon,  of  Og&Oit  for  respondoit. 

CORFMAN,  a  J.  Plaintiff  commenced 
this  actluu  in  the  usual  form  for  tbe  fore- 
closure of  two  mortgages  given  by  defendant 
on  'city  lots  sitaated  In  Ogden,  Utali,  to  se- 
cure the  payment  of  two  promissory  notes 
dated  November  4,  1014,  aggregating  a  total 
sum  of  $13,000.  The  first  of  said  notes,  for 
¥8,000,  was  made  payable  on  or  before  10 
years  after  date  in  installments  of  not  less 
than  $60  per  month  in  addition  to  tbe  Inter- 
est at  8  per  cent,  pes  annum  from  date,  and 
the  second,  for  $5,000,  was  made  payable  10 
years  after  date,  with  Interest  at  8  per  cent, 
per  annum  from  date.  Interest  on  both 
notes  was  payable  quarterly. 

It  was  alleged  in  the  complaint  that  the 
plaintiff  is  the  owner  and  bolder  of  tbe 
mortgages  by  assignment,  and,  as  grounda 
for  foreclosure*  that  the  defendant  had  de- 
faulted in  the  payment  of  interest  due  on 
tbe  notes  and  the  insurance  and  taxes  on  the 
mortgaged  premises  as  stipulated  in  the 
mortgages;  that  at  tbe  time  plaintiff  had 
taken  and  accepted  the  notes  and  mortgages 
there  was  situated  on  said  lots  an  apartment 
house  of  about  the  value  of  tbe  sums  men- 
tioned In  the  notes,  and  upon  which  the 
plaintiff  relied  as  security;  that,  by  reason 
of  defendant's  failure  to  keep  and  perform 
the  covenants  and  agreements  in  the  mort- 
gages contained,  plaintiff  had  elected  and 
declared  the  principal  sums  on  the  notes  to  be 
due  and  payable.  Facts  as  grounds  for  re- 
ceivership were  also  alleged  and  a  receiver 
prayed  for  pending  foreclosure  proceedings. 

The  defendant,  after  denying  certain  al- 
legations of  the  complaint,  as  special  defens- 
es thereto  pleaded  affirmatively:  That  on 
or  about  tbe  4th  day  of  November,  1914, 
when  said  notes  and  mortgages  were  exe- 
cuted and  delivered,  one  W.  J.  Stephens,  an 
uncle  of  plaintiff,  for  and  In  consideration  of 
the  $13,000  for  which  said  notes  and  mort- 
gages were  given,  agreed  to  erect  on  said  city 
lots,  as  per  plans  of  F.  G.  Wood,  an  an-hltect, 
a  two-story  apartment  house  according  to 
certain  specifications  as  In  said  agreement 
provided;  that  It  was  also  provided  in  said 
agreement  that  the  said  W.  J.  St4>pbeiis 
should  pay  off  a  mortgage  of  $650  then  exist- 
ing on  said  city  lots,  and  that  said  Stei^ena 
also  at  said  time  orally  agreed  to  move  a 
dwelling  house  situated  on  said  lots  from  tbe 
front  to  tbe  rear  thereof,  and  make  certain 
repairs  or  Improvements  on  said  dwelling; 
that  It  was  also  agreed  on  the  part  of  tbe 
said  W.  J.  Stephens,  as  contractor,  that  the 
Interest  payments  and  payments  on  the  prin- 
cipal sums  of  said  notes  should  not  begin  un- 
til 00  days  after  the  completion  of  said  build- 
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fng;  tbat  tbe  said  W.  J.  Stephens  willfully 
refused  to  complete  said  boildlng;  tbat  the 
same  has  never  been  completed  and  now  re- 
mains in  an  uncompleted  state,  and  that 
both  workmanship  and  materials  on  said 
building  were  defective  and  Inferior  from 
tbat  called  for  under  said  contract;  that 
said  Stephens  has  refused  to  complete  the 
same  or  subBtantially  comply  with  bis  said 
contract  after  repeated  demands  made  by 
the  d^endaot  for  him  to  do  so;  that  plain- 
tiff took  and  acquired  said  notes  and  mort- 
gages with  notice  and  full  knowledge  of  the 
equities  existing  between  the  defendant  and 
the  said  contractor  and  for  the  purpose  of 
cheating  and  defrauding  th^  defendant. 

Further  answering  tbe  complaint,  tbe  de- 
fmdant  pleaded  that  on  tbe  l»th  day  of  De- 
cember. 1917,  in  an  action  then  pending  In  the 
district  court  of  Weber  county,  Utah,  where- 
in the  platntlir  herein  was  the  plqintUT  and 
tbe  defendant  herein  was  defendant,  for  the 
foreclosure  of  tbe  said  mortgages  and  upon 
tbe  subject-matters  of  this  action.  It  was  ad- 
Judged  and  determined  in  said  action  tbat 
tbe  plaintiff  take  nothing  by  his  complaint, 
and  that  said  action  be,  and  the  same  was, 
dismissed  accordingly;  that  after  an  appeal 
to  this  court  was  taken  from  said  judgment 
said  appeal  was  dismissed,  and  that  there- 
upon said  Judgment  of  said  district  court 
thereby  became  final.  Defendant  also 
moved  to  strike  certain  allegations  of  the 
cmnplalnt  with  respect  to  performance  on 
tbe  part  of  the  plaintiff  of  all  things  required 
of  him  by  law  or  otherwise,  and  also  the 
alle^tlons  with  respect  to  groimds  for  a 
receivership,  which  motion  was  granted  by 
the  court. 

Plaintiff  assailed  tbe  defendant's  answer, 
with  a  demurrer  both  general  and  special^ 
tbe  latter  upon  the  grounds  that  the  answer 
was  unintelligible  and  uncertain  In  this: 

TThat  it  cannot  be  asccrtaioed  from  said  an- 
swer what  U  any,  amount  of  damages  defend- 
ant has  sustained,  or  in  what  manner  or  how 
tke  building  in  said  answer  mectioned  is  in- 
complete, or  is  in  an  imcompleted  state,  In 
what  manner  or  how  the  workmanship  there- 
in ii  defecUve,  or  what  materials  were  inferior 
in  quality  or  the  value  thereof,  or  in  what  man- 
ner or  in  what  way,  or  the  value  thereof,  that 
the  defendant  was  to  be  or  was  cheated  or  de- 
franded  by  any  act  in  said  answer  stated.** 

nie  demvrrer  was  vrermled.  A  reply  to 
the  answer  was  filed  by  tbe  plaintiff,  «la  ef- 
fect denying  all  the  material  allegations  of 
the  answer,  and  also  affirmatively  alleging 
Qiat  since  tbe  alleged  former  adjudication 
of  the  case  by  the  district  court  the  contrac- 
tor, W.  J.  Stephens,  had  offered  to  complete 
laid  building  in  the  manner  and  as  defend- 
ant desired  the  same  completed,  but  that  tbe 
defendant  bad  refused  to  permit  tbe  same 
to  be  done. 

Upon  tbe  trial  tbe  Issues  wore  found  In 
defendant's  tmvor  and  Judgment  entered  dis- 


missing the  action  at  plaintiff's  cost  Sfo- 
tlon  for  a  new  trial  was  made  and  denied. 
Plaintiff  appeals,  and  assigns  as  errors:  The 
sustaining  of  defendant's  said  motion  to 
strike  out  certain  allegations  of  the  com- 
plaint; the  overruling  of  plaiutUTs  demur- 
rer to  the  answer;  the  making  of  certain 
findings  by  the  trial  court ;  tbat  the  evidence 
la  Insufildent  to  Justify  tbe  Judgment;  and 
tbat  the  same  la  against  law. 

[1,2]  1.  We  think  the  first  assignment  of 
error  relied  upon  by  the  plaintiff,  the  sustain- 
ing of  defendant's  motion  to  strike  certain 
allegations  of  the  complaint,  is  wholly  with- 
out merit  Plaintiff's  complaint  was  founded 
upon  the  defendant's  failure  to  observe  and 
comply  with  the  terms  and  conditions  of  a 
mortgage.  No  duty  of  performance  of  a 
condition  precedent  rested  upon  the  plaintiff 
under  the  terms  and  conditions  of  the  notes 
and  mortgages  sued  upon,  and  therefore  it 
was  mere  surplusage  for  the  plaintiff  to  al- 
lege In  tbe  first  instance  performance  on  his 
part  Had  the  plaintiff  alleged  in  his  com- 
plaint that  the  notes  and  mortgages  sued 
upon  were  given  by  tbe  defendant  as  a  con- 
sideration for  the  contract  entered  Into  be- 
tween the  defendant  and  the  contractor,  W. 
J.  Stephens,  an  entirely  different  issue  would 
have  been  presented  by  tbe  complaint  In 
that  case  the  general  allegation  of  due  per- 
fonnance  of  the  contract  would'bave  present- 
ed an  issue,  and  the  general  allegation  of  due 
performance  would  have  been,  under  our 
statutory  rules  of  procedure  (Comp.  Laws 
UCah  1917,  i  6601),  proper  and  sufflclent. 

[3]  So,  too,  were  ttie  averments  as  grounds 
for  tbe  reoelvership  mere  snr^usage.  and 
therefore  properly  stricken.  These  allega- 
tions. In  substance  and  effect,  were  that  tbe 
defendaQt  bad  been  In  receipt  of  rentals  for 
apartments  wbldi  she  had  not  applied  tb 
the  keying  of  tbe  covenants  and  agreements 
of  the  notes  and  mortgages.  No  sudi  dujty 
devolved  upon  Uie  defendant  imder  the  terms 
and  ccmdltlons  of  elUier  the  notes  or  mort- 
gages attached  to  and  made  a  part  of  tbe 
complaint;  nor  was  any  sucb  duty  shown 
or  alleged  at  all  by  tbe  complaint.  While  It 
is  trne  the  answer  of  tbe  defendant  in  a 
general  way,  pleaded  as  a  special  defense 
failure  of  performance  of  a  builder's  con- 
tract and  that  tbe  plaintiff  had  taken  the 
notes  and  mortgages  with  nodce  of  tbe  con- 
dltlomi  thereof  and  tbe  equities  existing  be- 
tween tbe  contractor,  W.  J.  Stei^ens,  and 
tbe  defendant  7et  plaintiff  bad  a  rlp^t  to 
meet  tbat  Issue  when  properly  piraded  by 
way  of  bis  reply.  Plaintiff  therefore  suffer- 
ed no  prejudice  by  reasmi  of  the  allegations 
b^ng  stricken  from  bis  complaint  In  tbe  man- 
ner complained  of  by  him. 

[4, 1]  2.  The  next  error  complained  of 
plaintiff,  Cbat  of  oveixuUng  his  demurrer  to 
the  answw,  presents  a  more  serious  quei^ 
tlon.  The  demurrer,  as  has  beea  pointed 
out  was  both  general  and  vodaL  Undoubt^ 
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edly  the  answer  stated  a  defense  and  was 
not  vulnerable  to  a  general  demurrer.  There- 
fore plaintJff's  demurrer,  on  the  first  ground 
stated  by  him,  was  properly  overruled  by 
the  coart.  However,  as  pointed  out',  the 
plafntifF  assailed  the  answer  by  his  special 
demurrer  upon  the  grounds  that  it  was  am- 
biguous and  uncertain  for  the  reasons  spe- 
cifically mentioned  and  set  forth  In  said  de- 
,murrer.  We  think  there  Is  much  merit  In 
the  contention  made  by  plaintiff  that  the 
special  defense's  relied  on  by  the  defendant 
in  her  answer  were  not  stated  with  suffi- 
cient clearness  and  certainty.  It  matters 
not  whether  the  several  affirmative  matters 
pleaded  In  the  answer  are  viewed  as  techni- 
cal defenses,  counterclaims  for  damages,  or 
set-offs  to  the  demands  of  the  complaint,  the 
plaintiff  was  entitled  to  the  particular  facts 
relied  on  by  the  defendant  and  to  be  advised 
as  to  what  he  bad  to  meet. 

As  lllnstratlve  of  the  insufficiency  of  the 
answer  relied  upon  by  the  defendant  to  de- 
feat the  demands  of  the  complaint,  it  la 
charged  that  the  plaintiff  In  taking  the  notes 
and  mortgages  sued  upon  had  knowledge  of 
a  certain  agreement  entered  into  betwe^ 
W.  J.  Stephens,  as  contractor,  and  the  de- 
fendant, as  owner,  whereby  said  Stephens, 
as  a  consideration  for  said  notes  and  mort- 
gages, was  to  erect  an  apartment  house  for 
the  defendant  "as  per  plans  drawn  by  P.  O. 
Woods,  architect,"  and  as  per  specifications 
In  said  contract  set  forth.  This  agreement 
also  provides  "that  Interest  payments  and 
payments  on  the  principal  of  said  notes  and 
mortgages  are  not  to  begin  until  ninety  days 
after  the  completion  of  said  building."  The 
answer  then  proceeds  to  allege  in  a  general 
way  only  "that  said  W.  J.  Stephen?  willfully 
refused  to  complete  said  building  and  has 
never  completed  said  building,  and  the  same 
Is  now  In  an  uncompleted  state  and  the  work 
done  thereon  was  of  very  defective  workman- 
ship and  the  materials  of  very  Inferior  qual- 
ity." In  what  particulars  the  building  fails 
to  meet  the  plans  and  specifications,  or  how 
or  In  what  way  it  la  Incomplete,  or  the  ma- 
terials Inferior  or  workmanship  defective, 
the  answer  does  not  say.  It  Is  then  charged 
that  fraud  was  practiced  on  the  defendant 
by  the  plaintiff  and  no  specific  facts  alleged 
as  constituting  the  fraud;  that  plaintiff  took 
the  notes  and  mortgagee  with  notice  of  con- 
ditions Imposed  by  said  builder's  contract 
and  all  the  equities  existing  between  the 
said  W.  J.  Stephens  and  the  defendant,  and 
that  said  Stephens  did  not  substantially  com- 
ply with  the  terms  of  said  contract  While 
it  is  true  that  a  copy  of  Bald  agreement  was 
attached  to  and  made  a  part  of  the  answer, 
the  so-called  "specifications"  contained  there- 
in are  so  general  in  character  that  It  sheds 
practically  no  light  as  to  what  the  plans  of 
the  architect  were  to  be,  nor  does  It  contain 
within  itself  any  statement  of  the  kind  or 
character  of  the  workmanship  to  be  per^ 


formed  on  the  bunding,  and  only  In  a.  gener- 
al way  the  kinds  of  materials  to  be  used  in 
the  construction  of  the  building.  Therefore, 
for  the  reasons  assigned  in  the  special  de- 
murrer to  the  answer,  we  think  the  district 
court  erred  In,  not  sustaining  it 

3.  Lastly,  the  plaintiff  complains  of  the  in- 
sufficiency of  the  evidence  to  support  the 
findings  and  Judgment  of  the  trial  court  and 
that  the  Judgment  or  decree  dismissing  the 
action  Is  contrary  to  law.  It  appears  as  ad- 
mitted facts  in  the  record  that  upon  the  4th 
day  of  November,  1914,  the  contract  men- 
tioned and  set  forth  In  the  answer  was  en- 
tered into  between  W.  J.  Stephens,  a  con- 
tractor and  builder,  and  the  defendant ;  that 
at  the  time  the  notes  and  mortgages  sued 
upon  by  plaintiff  were  given  to  secure  the 
contract  price  of  $13,000;  that  said  notes 
and  mortgages  were,  on  Jime  30,  1915,  In- 
dorsed and  transferred  to  the  plaintiff  for  a 
consideration  of  $10,000,  which  was  used  In 
paying  for  the  construction  of  said  bnilding; 
that  plaintiff  took  said  notes  and  mortgages 
with  notice  of  the  terms  and  conditions  of 
said  contract;  that  while  the  defendant  de- 
faulted in  making  payment  of  taxes  on  the 
mortgaged  premises  and  in  keeping  the  same 
Insured  as  stipulated  in  said  mortgage  she 
should  do.  also  In  the  payment  of  Interest 
and  installments  to  apply  on  principal  sams 
as  stipulated  in  said  notes,  the  plaintiff,  un- 
der a  provision  of  the  mortgages  declared  the 
principal  sums  owing  on  said  notes  due  and 
brought  a  first  suit  in  the  district  court  to 
foreclose;  and  that  upon  the  issues  then 
Joined  the  said  court  found  for  the  defend- 
ant, among  other  things,  that  said  building 
had  not  been  completed  and  "that  there  was 
not,  at  the  time  of  the  commencement  of  this 
action,  and  is  not  now  [December  19,  1917], 
anything  due  upon  the  promissory  notes  sued 
on  In  this  action,  but  the  court  does  not  make 
any  finding  as  to  the  amount.  If  anything, 
that  is  owing  or  may  hereafter  become  due 
on  said  notes  and  mortgages,  or  either  of 
them."  Predicated  on  the  findings  ttien 
made,  a  Judgment  was  rendered  and  entered 
by  the  district  court  dismissing  the  plaintiff's 
action.  An  appeal  was  afterwards  taken  to 
this  court,  but  snbsequently  dismissed  with- 
out consideration  upon  merits. 

It  further  appears,  although  not  without 
some  confiict  In  the  evidence,  that  after  the 
dismissal  of  said  appeal  to  this  court  the 
contractor,  W.  J.  Stephms,  <m  or  abont  May 
20,  1919,  took  another  contractor  and  build- 
er to  the  building  and  had  the  defendant 
point  out  In  what  particulars  she  complained 
I  of  the  building  not  being  completed  accord- 
'  Ing  to  contract   Thereafter  said  Stephens 
'  sent  workmen  to  the  building  for  the  purpose 
of  completing  It  In  the  particulars  defradant 
had  claimed  and  pointed  out  that  it  was  In- 
complete and  defective;  but  defendant  re- 
fused to  permit  any  repairs  to  be  made  or 
1  any  work  to  be  performed,  althoni^  an  -otter 
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was  made  to  complete  ttiebulIiSing  as  desired 
by  defeodftot.  Some  of  tbe  witnesses  testi> 
fled  that  the  workmanship  on  the  entire 
building  was  defective  and  tbe  materials 
used  of  inferior  quality.  It  further  appears 
somewhat  In  detail  from  the  evidence  that 
the  building  was  not  equipped  with  a  suffi- 
cient hot-water  famace  and  boiler,  and  that 
the  beating  system  Installed  by  the  contrac- 
tor was  inadequate  to  properly  heat  the 
building ;  that  the  porches  were  not  properly 
completed  and  not  as  large  as  called  for  by 
the  speclflcatlons;  that  tbe  roof  was  of  poor 
CMistructliHi  and  leabed  very  badly ;  that  the 
interior  work-  throughout  the  building  was 
rough  and  In  some  respects  Incomplete;  that 
tbe  foundation  walls  under  the  partitions 
were  not  properly  placed,  and  as  a  result 
thereof  the  partition  walls  sunk,  the  plaster 


tbe  performance  of  any  work  on  paid  build- 
ing. The  district  court  concluded  from  the 
findings  made  that  the  present  action  should 
be  dismissed,  and  thereupon  rendered  judg- 
ment accordingly. 

[I]  Before  proceeding  to  discuss  the  suffi- 
ciency of  the  evidence  to  support  the  find- 
ings made  and  tbe  Judgment  rendered  by  tbe 
district  court  It  may  be  well  to  first  consider 
the  contention  made  by  tbe  defendant  that 
the  Judgment  rendered  by  the  district  court 
in  tbe  former  case  was  res  Judicata  and  was 
a  final  determination  of  tbe  issues  involved 
in  this  action.  Tbe  defendant  insists  that 
the  former  Judgment  was  not  only  sufficient- 
ly pleaded,  but  absolutely  supported  by  proof ; 
that  the  parties  to  this  action  are  tbe  same, 
tbe  pleadings  practically  tbe  same,  tbe  sub- 
ject-matter identical,  and  practically  the 


cracked  and  some  of  the  doors  sagged.   It .  same  findings,  conclusions  of  law  and  judg- 


also  appears  from  the  evidence  that  the  de- 
fendant personally  expended,  in  order  to ' 
remedy  the  defects  and  Increase  tbe  capaci- 
ty of  the  beating  plant,  approximatdy  $500 
and  the  further  sum  of  $385  for  tbe  placing 
of  a  new  roof  upon  the  building.   The  record 
further  shows  Uiat  la  November,  1015,  plain* ' 
tiff  leased  the  first  apartment  of  the  said  ' 
building  and  has  since  been  in  possession  of  j 
the   building,    drawing    rentals   therefrom  i 
amounting  to  not  less  than  $175  per  month.  ' 

In  the  particulars  complained  of  by  plain- ; 
tiff  the  trial  coart  made  findings  to  the  eETect  | 
that  tbe  contractor,  W.  J.  Stephens,  willful- ; 
ly  refused  to  complete  said  building  and  on  i 
or  about  September  1,  1915,  abandoned  the  '. 
same  and  all  work^  thereon,  and  never  sub- 1 
stantially  completed  tbe  same  in  accordance! 
with  SFieciflcations,  but  "knowingly  and  wlU-  j 
fully  departed  therefrom  In  material  parts 
and  that  tbe  work  done  thereon  was  very 
defective  and  tbe  materials  ased  of  Inferior 
quality;  that  tbe  defendant  took  posseesion 
of  the  building  without  accepting  the  same 
and  thereafter  made  demand  upon  said  W. 
J.  Stephens  from  time  to  time  to  complete 
•aid  building  according  to  said  agreement 
which  he  afterwards  refused  to  do;  that  the 
plaintiir  took  said  notes  and  mortgages  with 
knowledge  of  the  said  contractor's  failures 


ment  as  In  the  former  action.  Nevertheless 
we  think  the  record  of  the  former  case  con- 
clusively shows  that  tbe  adjudication  then 
made  by  tbe  court  was  not  upon  tbe  merits 
and  determinative  of  one  thing  only,  that  the 
suit  bad  been  prematurely  brought  If  a 
Judgment,  for  any  reason.  Is  rendered  upon 
a  ground  not  involving  the  merits  of  a  con- 
troversy, the  doctrine  of  res  Judicata  does 
not  apply.  Peck  v.  Easton,  74  Conn.  456,  51 
Atl.  134 ;  Armstrong  v.  Alaoatee  County,  49 
Fla.  273,  37  South.  938;  Pyle  v.  Plercy,  122 
Cal.  383,  56  Fac.  141;  Beronlo  v.  Ventura 
County,  129  Cal.  232,  61  Fac.  958,  79  Am.  St 
Rep.  118;  Robb  t.  New  York  &  G.  Gas  Coal 
Co.,  216  Pa.  418,  65  AtL  938. 

The  court  in  the  former  action,  as  the  rec- 
ord thereof  dearly  shows,  made  no  attempt 
to  determine  the  merits  of  the  case  as  be- 
tween tbe  parties;  bnt  from  the  Judgment 
roll  thereof  oCTered  and  received  In  evidence 
in  this  case,  it  expressly  appears  that  the 
court  did  not  make  any  finding  "as  to  tbe 
amount  if  anything,  that  is  owing  or  may 
hereafter  become  due  on  said  notes  and  mort- 
gages." It  Is  provided  by  our  statute  (Comp. 
Laws  Utah  1917,  {  6S59)  that  "a  final  Judg- 
ment dismissing  the  complaint  either  before 
or  after  trial,  does  no$  prevent  a  new  action 
for  the  same  cause  of  action,  unless  It  ex- 


and  refusals,  hut  paid  to  said  contractor  a  -  pressly  declares,  or  it  appears  by  the  Judg- 


conslderation  of  $10,000  for  said  notes  and 
mortgages,  with  knowledge  that  they  were 
not  to  he  paid  for  a  period  of  90  days  after 
the  completion  of  said  building."  Tbe  court 
also  made  findings  with  reference  to  defeo* 
tive  workmanship  and  inferior  materials  en- 
tering into  the  construction  of  the  building 
in  accordance  waith  the  foregoing  evidence. 
It  was  also,  found  by  tbe  district  court  that 
the  former  suit  bad  been  begun  and  a  Judg- 
ment  rmdered  dismissing  that  action  as  al- 
leged in  the  answer  and  that'since  the  ren- 
dition of  fbat  Judgment  the  said  contractor, 
W.  J.  Stephens,  had  offered  to  make  certain 
repairs  on  the  building,  which  defendant  re- 
ftwed  to  permit  him  tb  make  or  to  enter  iqxm 


ment  roll,  that  it  is  rendered  upon  the  mer- 
its." We  think  the  finding  of  tbe  district 
court  above  quoted  was  tantamount  to  say- 
ing that  the  action  had  been  prematurely 
brought  that  there  was  nothing  before  the 
court  to  enable  it  to  say  more  than  that  by 
reason  of  all  the  facts  and  circumstances  dis- 
closed by  the  evidence  no  recovery  could  be 
had  on  the  notes  and  mortgages  at  that  time. 
The  ultimate  rights  and  liabilities  between 
the  parties  themselves  were  not  adjudicated 
nor  determined  in  tbe  slightest  degree,  there- 
fore there  Ifi  nothing  in  the  Judgment  relied 
upon  that  operates  as  an  estoppel  Id  the  pres- 
ent action. 

[7]  TUs  cue,  In  many  of  Its  aqjwcts,  !■  a 
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most  peculiar  one,  and  presents  many  dlfflcnl- 
ties  Id  attempting  to  arrive  at  the  legal 
rights  of  the  respective  parties.  The  plain- 
tiff seems  to  have  proceeded  in  the  trial  on 
the  theory  that  he  was  entitled  to  a  full  re- 
covery of  the  amounts  agreed  upon  and  stipu- 
lated for  under  the  terms  and  conditions  of 
the  notes  and-  mortgages  held  by  him,  re- 
gardless of  the  admitted  fact  that  he  took 
them  with  notice.  The  defendant's  theory 
seems  to  be  that  the  building  was  not  sub- 
stantially completed,  tbat  the  workmanship 
upon  the  building  was  bad,  and  the  materi- 
als entering  Into  its  construction  so  inferior 
that  no  recovery  on  the  notes  and  mortgages 
can  be  permitted  at  any  time  or  at  all.  We 
may  remark  that  one  of  the  greatest  difficul- 
ties to  contend  with  is  how  to  determine 
from  this  record  Just  what  class  of  work- 
manship and  materials  are  required  to  sat- 
isfy the  contract  entered  Into  between  the 
contractor  and  the  defoidant  The  contract 
pleaded  by  the  defendant,  within  itself,  cer- 
tainly does  not  prescribe,  and,  as  we  view 
the  evidence  In  the  case,  very  little,  if  any, 
light  Is  shed  upon  the  question,  as  to  what 
kind  ot  workmanship  and  materials  would 
satisfy  the  contract  Ordinarily,  in  this 
class  of  cases,  where  a  contract  Is  entered  in- 
to for  the  erection  of  a  building,  the  details 
are  worked  out  through  the  medium  of  plans 
and  speclflcatlons  made  a  part  of  the  con- 
tract so  that  the  kind  and  character  of  the 
completed  structure  called  for  can  be  readily 
ascertained. 

In  the  presmt  case,  about  all  the  contract 
calls  for  In  the  way  of  building  is  a  two-story 
apartment  house.  The  end  contracted  for 
WBOoa  to  have  been  attained,  although,  from 
the  standpoint  of  the  defendant  not  very 
satisfactorily.  She  complained  of,  and  we 
think  succefflfnlly  proTed  at  the  trial  of  this 
case  that  the  heating  apparatus  was  Inad- 
equate to  properly  heat  the  building  and  that 
the  roof  badly  leaked.  According  to  the  evi- 
dence, these  defects  were  remedied  by  her  at 
her  own  expense.  Some  other  details  of 
faulty  workmanship  and  Inferior  materials 
used  were  testiBed  to  by  the  witnesses  In  de- 
fendant's behalf,  bat  to  what  extent  the  con- 
tractor departed  from  the  spedflcations  with 
respect  thereto  was  neither  pleaded  nor 
proved.  In  this  dasa  of  cases  the  law  con- 
templates a  substantial  onnpllance  with  the 
plans  and  spedflcatlonB;  that  any  structure 
should  be  so  snbstantlally  erected  and  com- 
pleted as  to  subserve  the  purposes  and  uses 
for  which  It  Is  Intended.  Otherwise,  the 
owner  Is  not  required  to  accept  It  and  pay 
the  contract  prices  It  would  be  idle  to  re- 
view the  modern  decisions  of  tlie  courts  In 
this  w  other  Jurisdictions,  with  a  view  of 
applying  the  principles  of  law  or  equity  an- 
nounced therein  to  the  facts  and  drcnm- 
stanoes  disclosed  by  this  record.  We  may 
mnarfc,  however,  that  In  this  daas  of  cases 
the  trend  of  deciaiona  In  recent  years  has 


been  to  hold  tbat  there  must  be  a  substantia], 
not  a  punctilious,  performance  of  builder's 
contracts.  So,  too.  It  Is  generally  held  tbat 
on  the  one  hand  the  contractor  may  not  be 
permitted  to  profit  by  reason  of  his  noncom- 
pliance with  contract  while  on  the  other 
band  the  owner  will  not  be  permitted  to  reap 
the  benefits  of  the  added  value  to  his  prop- 
erty where,  of  necessity  and  in  the  very  nat- 
ure of  things,  substantial  b^eflte  have  ac- 
crued by  reasui  of  the  tabor  performed  and 
the  materials  furnished  by  the  contracts  for 
the  building. 

[8]  While  defendant  in  the  present  case, 
since  September,  1916,  has  been  In  the  use 
and  enjoyment  of  the  building,  tbat.  in  and 
of  Itself,  does  not  amount  to  the  acceptance 
of  faulty  workmanship  or  Inferior  material. 
Under  sudi  circumstances  she  Is  entitled,  by 
way  of  recoufnnent  to  all  the  resulting  dam- 
ages arising  from  nonperformance  of  con- 
tract Ryan  v.  Irrigation  Co.,  36  Utah.  383, 
104  Pac.  218 ;  Ohristensen  v.  Realty  Co.,  42 
Utah,  70,  129  Pac.  412:  Lloyd,  Building  Con- 
tracts, p.  39.  However,  under  the  facts  and 
circumstances  of  this  case,  we  do  not  thtali 
there  la  a  great  deal  of  merit  In  the  craten- 
tion  made  by  defendant,  nor  In  the  finding 
made  by  the  district  court  In  support  thereof 
that  the  building  in  question  has  not  beea 
substantially  completed,  nor  tbat  the  same 
was  not  accepted  subject  to  her  right  to  make 
claims  for  faulty  workmanship  and  inferior 
materials.  The  contract  relied  upon  by  de- 
fendant, and  the  notes  and  mortgages  exe- 
cuted by  her,  were  all  a  part  of  and  entered 
Into  the  same  transaction.  The  parties  are 
In  a  court  of  equity,  and  we  are  therefore 
compelled  to  take  Into  consideration  the  sit- 
uation of  the  respective  parties  and  all  the 
facts  and  drcumstances  surrounding  than. 

[1,10]  It  is  undisputed  that  plaintiff  took 
the  notes  and  mortgages  with  notice  of  the 
contract  while  the  building  was  In  course  of 
construction.  So  far  as  the  evidence  shows, 
he  in  good  faith  paid  to  the  payee  of  the 
notes  approximately  $10,000  for  the  transfer 
of  the  notes  and' assignment  of  the  mortga- 
ges. Notice  of  the  contract  In  our  opinion, 
however,  did  not  chai^  bim  with  the  will- 
ful neglect  and  conduct  of  the  contracts. 
But,  be  tbat  as  It  may,  since  the  former  suit 
the  evIdCTce  shows,  we  think  quite  conclu- 
sive, that  defoidant  has  not  only  refased 
to  permit  the  building  to  be  completed,  and 
the  defects  pointed  out  by  her  to  the  contra^ 
tor  remedied,  but  has  also  refused  to  pay 
and'discharge  the  llabtlltlea  Incurred  by  her 
under  the  terms  and  conditions  of  the  notes 
and  mortgages.  Moreover,  under  tiie  fftcts 
and  drcumstances  disclosed  by  this  recnd. 
she  has  made  no  daim  whatever,  at  any  time, 
for  credit  by  reason  of  the  damages  sbe  may 
have  Bustalned  by  reason  of  the  nonfalfiU- 
ment  of  ttie  contract  and  has  sat  suidnely 
by  dlsret^urdlng  every  obligation  to  be  per- 
,  ftnmed  on  her  part  in  order  to  aflwd  Q» 
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plaintiff  seearltr  for  tbe  moaej  tnvested  In 
the  notes  and  mortgages  executed  by  her. 

111.12]  Taking  into  consideration  the  sit- 
uatl<m  of  the  parties,  and  the  facts  and  cir- 
cumstances snrronnding  them  since  the  for> 
mer  judgment  in  this  case,  we  are  of  tbe 
opinion  that  the  defendant  may  not  be  heard 
to  say  in  a  court  of  equity  that  tbe  notes  and 
mortgages  are  not  now  due  and  owing  and 
that  no  foreclosure  can  be  had  at  this  time. 
Under  our  statute  (Comp.  Laws  Utah  1917,  i 
7230)  there  can  be  but  one  action  for  the  re- 
covery of  any  debt  or  the  enforcement  of  any 
rlgbt  secured  by  mortgage  on  real  estate. 
Coburn  V,  Bartholomew.  50  Utah,  666,  167 
Pac.  1156.  It  must  therefore  be  held  that 
tbe  plaintiff  In  this  case  adopted  the  proper 
form  of  action  In  bringing  suit  to  foreclose 
the  mortgages  held  by  him  against  the  de- 
fendant. However,  as  plaintiff  took  the 
mortgages  with  notice  of  the  contract  enter- 
ed into  between  tbe  defendant  and  the  con- 
tractor, W.  J.  Stephens,  the  defendant,  upon 
proper  pleadings  and  showing  made,  should 
be  permitted  to  offset  against  said  notes  and 
mortgages  any  and  alt  damages  she  may  rea- 
sonably have  sustained  by  reason  of  the  fail- 
ure of  the  said  contractor  to  erect  and  com- 
plete the  building  substantially  In  accordance 
with  the  contract,  or  as  reasonably  contem- 
plated by  the  parties  to  it 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court,  dismissing  plaintiff's  action. 
Is  reversed,  vacated)  and  set  aside.  Let  the 
canse  be  remanded  to  tbe  district  court,  with 
directions  that  the  plaintiff  be  granted  a  new 
trial,  that  plaintiff's  special  demurrer  to  tbe 
defendant's  answer  be  snstalned.  and  de- 
fendant permitted  to  make  amendments 
thereto,  counterclaiming  for  damages  In  ac- 
cordance with  the  views  h^^  ssprwsed. 
AppdPlant  to  recover  costs. 

WEBER,  GIDEON,  and  THUB&fAN,  JJ., 

CODCDT. 

FRICK,  J.   T  concur  In  the  conclusions  of 
the  CHIEF  JUSTICE.    I  feel  constrained  to 
add,  however,  that,  while  I  am  thoroughly 
convinced  that  the  role  adopted  by  the  courts ; 
that  In  actlcms  on  building  contracts  the  con- 
tractor should  not  be  permitted  to  recover  | 
on  the  contract,  unless  he  shows  that  he  has, ; 
substantially,  at  least,  complied  with  Its 
terms  and  conditions  Is  Just,  sound  and 
wholesome,  yet  I  am  also  convinced  that  j 
where  the  action  Is  in  equity,  and  it  appeara  [ 
that  the  owner  of  the  building  Is  using  it,  | 
and  te  benefited  by  its  use,  and  where  the 


damage  for  defective  materials  and  Improper 


Justed  between  the  parties,  relief  in  toto 
should  not  be  denied.  Courts  of  equity  are 
not  (»«ated  to  enforce  penalties,  but  they 
were  called  into  existence  to  ascertain  and 
preserve  rights  and  to  administer  the  law  in 
accordance  with  tbe  dictates  of  conscience, 
and  so  as  to  reflect  equity  and  justice  be- 
tween the  parties.  Where,  therefore,  the 
owner  of  a  building  or  structure  In  question 
can  apply,  and  does  apply,  It  to  the  use  for 
which  it  was  intended,  and  the  damage  which 
arises  by  reason  of  improper  workmanship 
or  defective  materials  can  be  ascertained  and 
fixed  in  accordance  with  the  established  rules 
of  evidence,  the  courts  should  not  deny  the 
contractor  a  right  to  recover,  but  should  per- 
mit him  to  recover  what,  In  view  of  tbe  facts 
and  circumstances,  is  equitable,  just,  and 
right  Such  an  adjustment  cannot  Injure 
any  one,  and  tends  to  maintain  the  respect 
for  the  law  which  la  so  essential  In  all 
governments. 

This  case  affords  a  striking  example  of 
how  injustice  might  result  from  denying  ttie 
contractor  any  relief  whatever.  In  this  case 
the  defendant  Is  in  fact  enjoying  the  labor 
and  materials  furnished  by  the  ctmtractor, 
and  is  receiving  an  income  from  the  build- 
ing; yet,  if  this  Judgment  Is  to  prevail,  she 
may  do  so  without  making  any  compensation 
therefor  whatever.  Moreover,  It  appears 
from  the  record  that  the  contractor,  with  Ills 
own  money,  paid  off  and  had  discharged  a 
mortgage  which  was  a  lien  on  defendant's 
property,  and  has  thus  relieved  her  property 
from  a  valid  and  subsisting  Uen.  Notwith* 
standing  that  fact,  however,  be  is  denied  ail 
relief.  It  may  be  that  be  may  have  some 
remedy  with  regard  to  that  matter,  but,  so  far 
as  this  record  discloses.  It  is  hard  to  conceive 
why  he  should  be  denied  relief  In  this  pro- 
ceeding, and,  further,  why,  if  this  jildgmmt 
stands,  he  Is  not  entirely  precluded  from  ob- 
taining any  relief.  Moreover,  if  she  can  suc- 
ceed Id  prev^ting  a  recovery  upon  the 
ground  that  tbe  workmanship  and  material 
are  defective  now,  she  may  do  so  at  any  fu- 
ture time  and  Is  thus  permitted  to  use  an- 
other's latwr  and  material  as  a  permanent 
investment  without  rendering  any  considera- 
tion therefor  whatever.  The  case  should 
therefore  proceed  In  accordance  with  the 
principles  of  Justice  and  equity,  and  while 
the  defendant  should  be  awarded  adequate 
damages  and  compensation  for  all  defects 
she  should  not  be  permitted  to  hold  the  build- 
ing discharged  from  all  (dalms  of  the  cos^ 
tractor  or  Us  assignee. 
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DOWNEY  V.  WILBUR  tt  wx.   (No.  16475.) 

(Soprene  Ooart  of  Wasbinttoii.  JSmj  2S, 
1821.) 

ApiMtl  and  error  «=948— Supreme  Court  had 
Jarlsdlotlon  of  appeal  from  order  ssttlng  real 
property  aside  a«  exempt  from  execution. 
Tbe  Sapreme  Goart  has  jnriediction  of  ap- 
peal by  a  jadgment  creditor  from  an  ocder 
setting  aaide  as  a  homestead  and  exempt  from 
ieny  and  sale  on  execution  the  jad^ent  debt- 
ors* reandence  property,  though  the  original 
amount  la  controversy  was  but  $55.82;  the 
thintr  In  controversy  on  the  appeal  being  real 
property  alleged  by  the  judgment  debtora  to 
be  of  the  value  of  91,000b 

Department  1. 

Appeal  ttom  Superior  Court,  nerce  Omm- 
ty;  Wm.  Dasbren,  Judge. 

Action  by  James  H.  Downey  against  B.  A. 
Wilbur  and  wife,  resulting  In  Judgment  for 
plalntiir,  on  which  writ  of  execution  Issued, 
the  sheriff  levying  on  property  on  whlcb  de- 
fttidanta  redded  and  advertising  it  for  sale, 
and  defendants  flUiu;  statutory  declaration  of 
homestead  and  commendiig  proceedings  for 
<nrder  setting  the  pn^erty  aside  as  exempt 
from  levy  and  sale.  From  order  setting  tbe 
property  adde  aa  a  homestead,  etc.,  plain- 
tiff appeals,  and  defendants  move  to  dismiss 
the  appeaL  ilotlon  to  diamlBs  appeal  de- 
nied. 

Fayette  J.  Partridge,  of  Tacoma,  for  ap- 
pellant 

Kelly  &  HacMahon,  at  Tacona,  for  re- 
spondents. 

HETOHELU  3.  James  Downey  sued  and 
recoTend  judgment  against  R.  A.  Wilbur 
and  wife  in  a  Justice  of  the  pe^ce  court  In  the 
sum  of  $56.82.  He  then  filed  a  dnly  cwtifled 
transcript  from  the  docket  of  the  Justice  of 
the  peace  in  the  county  derk's  office  upon 
which  the  cleifc  Issued  a  writ  of  execution. 
The  sheriff  made  a  levy  upon  the  property 
in  wtaldi  Wilbur  and  wife  resided  and  adver- 
tised it  for  sale.  Prior  to  the  date  fixed  for 
the  sale  R.  A.  Wllbiv  filed  in  the  office  of  the 
county  auditor  hla  duly  aclcnowledged  stat- 
utory declaration  of  homestead  of  the  prop- 
erty advertised  to  be  BOld*  and  at  <mce  com- 
moiced  proceedings  In  the  superior  court  for 
an  order  setting  the  property  aside  as  ex«npt 
from  levy  and  sale.  He  alleged  Its  value  to 
be  not  exceeding  ¥1,000.  This  proceeding  was 
ccmtested  by  the  Judgment  creditor,  and  upon 
a  trial  the  court  entered  an  ordM'  setting  the 
pn^rty  aside  as  a  bmnestead,  declaring  It 
free  from  the  execution  and  enjoining  the 
sheriff  from  selling  It.  James  Downey  has 
taken  an  appeal  from  that  order. 


Wilbur  and  wife  have  moved  to  dlsmlai 
tba  aroeai  vpoa  ttie  ground  Uiat  this  court  li 
without  Jurisdiction  to  hear  It  nie  argn- 
moit  is  that  the  original  amoont  in  contro* 
ven^,  96B.S2,  Is  insofficlent  to  give  this  court 
jurlsdIctloD  under  arttde  4,  |  4,  of  tlie  Con- 
stitution. In  our  osAidon  tbe  poiMtlfm  Is  un* 
touble.  Tbe  thing  In  controT^sy  in  this  ap- 
peal is  real  property,  according  to  the  order 
and  Judgment  of  tito  superior  oourt,  and 
which  respondraits  allege  to  be  of  the  value 
of  91>000.  It  is  an  appeal  not  by  Wilbur  and 
wife,  directly  w  indirectly,  from  the  money 
Judgment  against  them,  but  by  Downey  from 
a  final  Judgment  made  in  fftvor  of  Wilbur 
and  wife  at  the  condiuslm  of  a  separate  pro* 
ceedlng  instituted  by  them  by  whldi  they 
have  had  removed  from  their  real  property 
the  lien  of  a  levy  and  had  it  declared  fiee 
under  tbe  ermq^on  laws.  It  was  a  proceed- 
ing on  tlie  equity  side  of  the  court  tliat  result- 
ed in  an  injunctive  order  from  vhidi  Qie  ap- 
peal has  been  prosecuted. 

Respondents  rely  upon  the  cases  ot  Leites 
T.  Person.  68  Wash.  474,  128  Pac:  77S. 
Wade  Weber.  82  Wash.  691,  144  Pac.  901. 
and  State  ex  reL  Swan  Superiiv  Oonrt, 
lOS  Wa^.  187,  177  Pac.  870.  Those  cases 
considered  situations  decidedly  different  from 
this  one.  In  tb^  order  they  were:  (1)  An 
appeal  from  an  adverse  judgmait  of  the  su- 
perior court  in  an  action  by  a  Judgment  dd»t* 
or  to  restrain  the  enforcement  of  a  Judg- 
ment of  a  justice  of  the  peace,  which  had 
been  affirmed  by  the  superior  court,  for  less 
than  $200;  (2)  an  appeal  from  an  advorse 
judgment  of  the  superior  court  affirming  on 
a  writ  of  certiorari  a  judgment  of  a  Justice 
of  tbe  peace  for  less  than  9200;  and  (3>  an 
original  mandamus  application  in  this  court 
to  compel  the  superior  court  to  dismiss  an  ac- 
tion at  law  for  the  recovery  of  money  in  the 
sum  of  only  $125.  In  the  two  first  cases  Just 
referred  to  the  appeals  to  this  court  were  tali- 
en  by  those  who  were  debtors  in  the  Judg- 
ments of  the  justices  of  the  peace  to  Indi- 
rectly secure  a  review  of  those  judgments- 
indirect  methods  of  appeal  in  cases  where 
direct  appeals  were  denied  by  the  law.  Nei- 
ther of  the  three  cases  just  mentioned  Is  ap- 
plicable here,  where  the  appeal  Is  at  the  In- 
stance of  the  creditor  In  die  original  Judg- 
ment because  of  an  order  procured  after  that 
judgment  upon  a  proceeding  by  the  debtors 
affecting  their  homestead  exemption.  Tbe 
appeal  In  no  way  seeks  a  review  of  the  judg- 
ment of  the  justice  of  the  peace  which  ia 
favorable  to  the  appellant,  and  from  which 
no  appeal  to  this  court  Is  attempted  in  any 
manner  by  tb.e  respondents. 

The  motion  to  dismiss  the  ai^>eal  Is  deiUed. 

PARKER,  C.  J„  and  TOLMAN,  ITDIJ^ 
TON,  and  HOLCOMB,  JJ.,  concur. 
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(UC  Wash.  E4) 
WILLSON  vt  iL  T.  BETSCHAirr  tt  KL 
(No.  16441.) 

(BupniM  Oonrt  of  Waahlngton.  Uxf  81. 


ViMh.)  OAIXAHAN  V.  SA0H8  B69 

<1M  P.) 

charadm  «f  tbe  salt  and  the  recoTery  son^t 
The  language  of  t^M  Gonstitntfon  forbids  ap- 
pellate jotisdlctUm  in  dvU  actlcms  at  law 
for  the  recorery  of  money  when  the  original 
amount  In  controTeray  does  not  exceed  (200. 
3%is  is  that  kind  of  action. 
AmmI  9Mt  error  «s»4l(l)— No  appeal  fron  Nor  is  it  sound  to  argne  that  the  rule  Is 
aetloa  In  tort  for  $142  for  oost  of  glats  froat  avoided  becaose  tbe  action  was  one  In  tort, 
la  kolMlag.  .  I  rather  tlian  one  in  contract  Tta  words  of 

The  Snprme  Court  haa  no  JnriadictiOD  ot  the  GonstitatiOtt  authorize  no  mtb  dlstlnc- 
n  v>peal  in  an  action  in  tort  to  recover  (142  tloo. 

U,  rehnborae  f^J^Si^I  i  «  ««»vtrT  of  money  onl,  i.  wngbt.  no 

a  g!a»  front  te  a  b^^^J  ^^^^J  def^idit  •°»"«'  '^"^     in  tort  or  to 

^»sng  in  the  character  of  the  snit  and  toe  re- 


eoTCTT  son^  and  not  in  tbe  origin  of  the  ob- 
ligation. 

Department  1. 

Appeal  from  Superior  Court,  Fierce  Goun^ 
tr;  E.  M.  Card,  Judge. 

Action  Iqr  Herbert  B.  WHlsm  and  another, 
tmstees,  against  Antiyi  Betschart  and  wife. 
Judgment  for  i^aintlffs,  and  defiaidants  ap- 
peat.  Appeal  dismissed. 

H.  W.  tjMdeiB,  of  Tacoma,  Cor  apptilants. 
Jeaae  Thomas,  of  Tacoma,  for  re^cmdents. 


MITCEUililt,  3*  Suit  was  brought  In  the 
si^erlor  court  to  recover  the  sum  of  (142 
to  rtfmbom  flie  plaintltCs  for  the  cost- of 
xetdadng  a  i^ass  front  In  a  building  owned 
hj  Oieni.  which  they  allied  had  been  broken 
Oirongh  the  negligence  of  the  defendants. 
They  recovered  judgment  In  the  amount  sued 
for.  The  def^dants  have  taken  an  ai>peal. 

Tbe  reqKmdoits  have  moved  to  dismiss  the 
aroe*lf  ^  *^  reas<m  that  the  original 
amount  In  controverey  is  not  suffideoit  to 
give  this  court  Jurisdictlmi.  Article  4,  |  4, 
of  the  Constitntlcni,  defining  the  appellate  Ju- 
risdiction of  this  court,  provides  that — 

*7t8  appellate  Jurisdiction  aball  not  extend  to 
dvil  aetiona  at  law  for  the  recovery  of  money 
or  personal  property  when  the  original  amonnt 
fai  coDtroveray  or  the  value  of  the  property  doea 
not  exceed  Ihe  sum  of  (200,  nnleas  the  action 
Involves  the  legality  ot  a  tax,  impost,  assess- 
ment,  toll,  municipal  fine,  or  the  validity  of  a 
•tatnte." 

The  provision  Is  plain  and  emphatic,  and. 
without  doubt,  covers  this  case.  .  Such  has 
been  our  uniform  holding  in  similar  cases. 
Hairy  v.  Thurston  County,  31  Wash.  638,  72 
Paa  488;  State  ex  rel.  I^ck  v.  Meads,  4& 
Wash.  468.  95  Pac.  1022;  Hall  v.  Cowen.  SI 
Wash.  296,  98  Pac  670. 

AMiellantif  argument  that  the  rule  Is  not 
ap0eal>le  because  tlie  daim  origtcally 
grew  out  of  damage  to  real  property  Is  with- 
vat  merit.  Tbe  title  to  real  property  la  to  no 
way  Involved,  ^e  test  Is  not  to  Iw  found 
in  the  orl^  of  the  obligation,  but  in  the 


'Anteal  and  Brror,**  p.  S45. 
Anieal  dismissed  for  want  of  Jurisdiction. 


PARKER,  C.  J.,  and  TOLlfAN,  rULiLEB- 
TON,  and  HOLCOMB,  JJ^  concur. 


CALLAHAN  v.  SACHS. 


(115  Waah.  68B) 
(No.  1(289.) 

Hay  Ifi; 


(Snpreuie  Court  of  Washingtaa. 

1921.) 


Appeal  and  error  «=»I009(I)— Fladlngt  of  trial 
Judge  hearing  testimony  held  oendnslve. 
In  an  action  for  balance  dot  upon  a  loan, 
involving  a  counterclaim,  where  the  trial  judge 
bad  a  better  importunity  for  weighing  the 
testimony  and  measuring  the  erediUUty  of  tlie 
witneasea,  his  eondusions  wfll  not  be  dlsteriied 
upon  appeal. 

Department  2. 

Appeal  from  Superior  Court,  Ktog  County; 
John  8.  Jurey,  Judge. 

Action  bgr  John  CaUalian  against  Morris  B. 
Badba.  Findings  and  Judgment  d^iylng 
plaintiff  recovery  as  prayed  for  on  an  ac- 
count and  awaidtog  defendant  recovery  upon 
his  counterclaim,  and  the  plaintiff  appeals. 
Afllrmed. 

Tr^ethen  &  Fiudley,  of  Seattle,  for  appel- 
lant. 

Bununens  A  Griffin,  of  Seattle,  for  respond- 
ent. 

PARKER,  a  J.    The  platotlff,  Callahan, 
commenced  this  action  seeking  recovery  of 
i  (3,SO0  claimed  as  a  balance  due  upon  a  loan 
1  made  by  him  to  the  defendant  Sachs.  An- 
^  Bwering  the  plaintlfTs  complaint,  the  defend- 
ant denies  havtog  procured  or  rec^ved  from 
the  platotlff  the  alleged  loan  or  any  portion 
thereof.  As  an  affirmative  defense  and  coun- 
terclaim, the  defendant  alleges  that  he  is 
the  owner  of  13H  shares  of  tbe  capital  stoc-k 
of  the  Garrett-Callaban  Company,  a  corpo- 
ration, of  the  value  of  (0,000,  that  the  plato- 
tlff procured  and  ontawtolly  withholds  the 
same  and  has  collected  certain  dividends 
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thereon  and  prajs  for  recovery  of  the 
shares  of  stock,  or,  in  th^  alternative,  96,000 
the  valne  thereof  and  also  for  the  amount 
of  the  dlTidends  collected  thereon  by  the 
plaintiff.  These  aUegat<His  of  the  defendant's 
aSlrmatlTe  answer  and  connterclalm  are  de- 
nied by  the  plaintiff's  reply.  The  cause  pro- 
ceeded to  trial  upon  these  Issues — all  par- 
ties proceeding  upon  the  theory  that  they 
were  all  properly  triable  In  this  one  action — 
before  the  court  sitting  without  a  jury,  re- 
sulting In  Qndlngs  and  Judgment  denying  to 
the  plaintiff  recovery  as  prayed  for  and 
awarding  to  the  defendant  recovery  upon  bis 
counterclaim  as  prayed  for.  From  this  dispo- 
sition of  the  cause  the  plaintiff  has  appealed 
to  this  court.  The  questions  here  presented 
are  wholly  questions  of  fact.  Not  a  single 
question  of  law  Is  presented,  or  citation  of 
legal  authority  made  In  the  briefs  of  connsel 
for  the  respective  parties. 

As  to  the  alleged  loan  upon  which  appellant 
sought  recovery,  the  trial  court  found  in  sub- 
stance that  It  was  not  made  by  appellant  to 
respondent,  but  was  made  by  appellant  to 
another  penwin,  for  which  respondent  was  In 
no  way  responsible. 

As  to  the  alleged  ownership  and  unlawful 
withholding  of  the  possession  of  the  shares  of 
stock  by  appellant  from  respondent,  the  trial 
court  found,  in  substance,  that  the  13^ 
shares  of  stocb  were  at  all  times  In  question 
the  property  of  respondent;  that  they  werb 
indnded  In  a  certificate  for  133  shares  of  the 
stock  issoed  in  the  name  of  appellant,  which 
certificate  was  indorsed  by  bSm  and  jtoced  in 
possesidon  of  reepondMit,  leavinc  the  separa- 
tion of  their  reapectiTe  shares  to  be  made  by 
tbe  Issuance  of  new  certificates  in  the  tu- 
tnre;  and  that  appellant  had  collected  divi- 
dends ttierecND.  Tbe  real  emtroversy  upon 
this  brandi  of  tSie  case  was  as  to  whether 
or  not  13^  of  the  shares  represented  by  this 
certificate  were  In  fact  the  property  of  re- 
spondent; the  certificate  for  the  133  shares 
being  delivered  to  appellant  by  respondent 
for  tbe  purpose  of  having  new  certificates 
Issued,  and,  as  claimed  by  respondent,  having 
a  certificate  for  13^  shares  Issued  and  re- 
turned to  him.  We  have  critically  read  all  of 
the  evidence,  and  are  convinced  that  it  pre- 
ponderates In  support  of  the  conclusions 
reached  by  tbe  trial  court,  looking  alone  to 
the  cold  tyiiewrltten  evidence,  which  is,  of 
course,  our  only  guide.  It  is  therefore  plain 
that,  since  the  trial  judge  had  a  better  oppor- 
tunity for  weighing  tbe  testimony  and  meas- 
uring the  credibility  of  the  respective  wit- 
nesses, we  should  not  disturb  his  condusions. 
We  tbtnb  the  case  does  not  call  for  fuxtbor 
discussion. 

Tb»  judgment  Is  afflrmed. 

MITCHELL,     TOLMAN,     UAIM,  tnd 

bfOUMT,  33^  c<mcar. 


(70  Colo,  m 
COCHRAN  V.  COCHRAN.    (No.  15999.) 

(Supreme  Court  of  Washington.    Jaoo  1, 
1921.) 

Bn  Banc. 

Appeal  from  Superior  Court,  Bmtw  Oomi* 
ty ;  John  Truax,  Judge. 

Opinion  in  d^artment  affbiued.  and  Judg- 
ment below  reversed. 

Fw  departmental  (qdnion,  aee  19S  Pac. 
224. 

Stephoi  B.  Chaffer  <tf  Smmyslde^  for  ap> 

pellanL 

G.  W.  HamUton*  at  Prasaer,  and  Thci.  H. 
Wilson,  of  Takima,  tor  reoraodent 

PER  CURIAM.  This  cause  was  reargued 
before  the  court  m  banc  on  May  24,  1921, 
in  pursuance  of  the  granting  of  respondent's 
petition  for  rehearing.  Deeming  oursdves 
fully  advised  In  the  premises,  we  are  of  tbe 
opluimi  that  the  cause  was  correctly  disposed 
of  by  tbe  decision  of  department  1,  report- 
ed hi  195  Pac.  224.  For  the  reaso/is  tbovla 
stated,  the  Judgment  Is  revwsed  •«  In  tbe  d»> 
partment  oplnlcm  directed. 


(114  Wjush.  w 

GREAT  WESTERN  RY,  CO.  T.  LEE. 

(No.  9848.) 

(Snpreme  Court  of  Colorado.   Aprfl  4,  19ZL 
Rehearing  Denied  June  9,  1921.) 

Railroad!  «=>328 (5)— Driver  hold  seolloMt  !■ 
not  having  automobile  under  oontrol. 
Where  an  automobile  driver,  knowing  de- 
fendant's motorcar  was  about  due,  approidi«d 
within  40  feet  of  the  track  at  a  speed  reader- 
Ing  it  Impossible  to  stop  before  reacUog  tbt 
crossing,  and  after  going  about  20  feet  wifii 
hifl  brakes  on  conduded  to  speed  up  and  crtMS 
ahead  of  the  car,  which  was  60  feet  awij  wfaen 
he  observed  it  after  be  passed  the  nearest 
obatruction  43  feet  from  the  track,  he  wu 
guilty  of  contributory  negligence  in  failing  to 
have  bis  ear  under  controL 

Error  to  District  Court,  WM  Oonnty; 
NeU  r.  Graham,  Judge. 

Action  by  N.  R.  Lee  against  tbe  Qrest 
Western  Railway  Company.  Judgment  for 
plaintiff,  and  the  defendant  brings  error. 
Reversed,  with  directions  to  ento-  Judgment 
fpr  defttidant. 

Charies  W.  Waterman.  Caldwdl  Martin, 
and  Joseph  'D.  Pender,  all  of  Denver  (B.  M. 
Haynes,  of  Oreeley,  of  connsel),  for  ptabitf 

in  error. 

R.  B.  Wlnbonm,  of  Gretiey,  for  dcted* 
ant  In  error. 


«B»rer  other  eaaoo  soo  aama  tk^lo  aa*  KBT-NUMBOB  la  aU  Kor-Muaaborod  Dlceats  and  Xadnei 


Digitized  by  Google 


Coitt.)  OBEAT  WESTKRN  BY.  CO.      XJBM  271 

OMP.> 

TELLER,  3.  Defendant  In  error  bad  Jndg- 1  requested  a  directed  verdict  In  Its  faTor, 
ment  in  an  action  against  plaintiff  in  error  which  request  was  denied.  The  action  of  the 


for  damages  resulting  to  hie  automobile  in  a 
ooIIislOD  tn  which  It  was  struck  by  a  motors 
car  on  the  tracti  of  the  plaintiff  In  error. 

The  complaint  charged  negligence  in  the 
operation  of  the  car  at  an  excessive  rate  of 
speed,  and  in  falling  to  sound  a  signal  for  the 
croeslng  on  which  the  collision  occurred. 

The  answer  denied  that  the  defraidant  was 
ne^lgent,  and  alleged  that  the  driver  of  the 
car  was  guilty  of  contributory  negligence. 
The  driver  was  a  son  of  the  plaintiff,  of  the 
age  of  20  years,  and  at  the  time  of  the  col- 
IMoD  was  on  hla  father's  business.  It  la 
conceded  that  his  negtlgrace,  If  any,  was  the 
negligence  of  the  plaintiff.  It  appears  that 
on  the  day  of  the  accldoit  the  young  man 
approached  the  crossing,  on  a  road  from  the 
east,  with  a  slightly  down  grrade  for  some 
800  feet,  with  the  crossing  In  full  view.  The 
motorcar  was  coming  from  the  north  and 
running  on  a  regular  schedule.  The  evi- 
dence shows  that  the  nearest  obstructiou 
was  the  comer  of  an  orchard  fence,  a  dis- 
tance of  43  feet  easterly  from  the  center  line 
of  the  defendant's  track.  The  nearest  trees 
In  the  orchard  were  several  feet  back  from 
this  fence.  From  photographs  taken  immedi- 
ately after  the  accident,  and  introduced  In 
evidence.  It  appears  that  from  the  road  op- 
posite this  fence  comer  a  car  approaching 
on  ttie  railroad  track  could  be  seen  for  some 
distance  to  the  northward.  It  further  ap- 
pears that,  at  a  point  75  feet  east  of  the  cross- 
ing, theve  was  a  clear  view  to  the  northward 
for  a  considerable  distance,  probably  300  or 
400  feet  The  driver  of  the  autranoblle  testi- 
fied that,  as  he  was  approaching  the  cross- 
ing, which  be  bad  crossed  many  times,  he  was 
aware  that  the  motorcar  was  about  due,  and 
hatf  not  passed ;  tbat  he  did  not  see  It  until 
lie  was  about  40  Ceet  from  the  croeslng ;  it 
being  then  40  or  SO  feet  distant;  tbat  he  In- 
stanUy  applied  his  brakes ;  tbat  when  he  had 
gone  ^Hnit  20  feet  be  concluded  tbat  be  would 
not  be  able  to  stop  the  car  b^ore  reaching  the 
track,  and  be  tber^<Hre  applied  the  power 
la  an  attempt  to  cross  ahead  of  the  motor- 
car. The  automobile  wks  struck  vium  the 
front  wheels  had  reached  the  middle  of  the 
track.  There  was  a  aide  track  to  the  east 
of  the  main  tratik  mnning  «)rtherly,  but  no 
obatmction  between  the  orchard  mentioned 
and  the  main  track. 

At  the  doae  of  the  evidence,  the  defendant 


court  in  that  respect  Is  h«e  aaslgned  as 

error. 

We  are  of  the  oplnlcm  that  the  request 
should  have  been  granted.  The  driver  of  the 
autMnobile  was  fully  aware  of  the  danger 
at  the  point  of  the  coUlsion.  He  had  fre- 
quently been  over  the  road.  He  Is  supposed 
to  have  known  what.  If  anything,  there  was 
to  prevent  his  seeing  the  motorcar  at  a  dis- 
tance tTom.  the  crossing.  Knowing  tbat  the 
car  was  due,  it  was  his  duty  to  approach  the 
crossing  at  a  speed  such  that  he  could  stc^ 
the  automobile  before  reaching  the  crossing, 
If  it  was  necessary  to  Insure  his  safety. 

It  Is  true  that  a  person  suddenly  confronted 
vrlth  danger  Is  not  required  to  exercise  the 
same  judgment  as  would  be  expected  under 
other  circumstances,  and  the  driver's  con- 
clusion to  speed  up  and  cross  ahead  of  the 
motorcar  need  not  be  made  the  ground  of  a 
finding  that  .be  was  guilty  <tf  contributory 
negligence. 

His  negligence  upon  which  we  determine 
the  case  consisted  in  what  he  did  or  failed 
to  do  prior  to  tbat  time;  L  e.,  his  failure 
to  have  his  car  under  such  control  as  would 
have  avoided  the  injury.  i!'rom  his  own 
testimony  it  appears  that  he  approached  with- 
in 40  feet  of  the  track  at  a  speed  which 
rendered  It  impossible  for  him  to  stop  b^ore 
he  reached  the  crossing.  That  was  negli- 
gence which  directly  contributed  to  the  acci- 
dent. It  is  therefore  Immaterial  that  the  de- 
fendant might  have  been  guilty  of  the  neg- 
ligence charged. 

In  Chicago,  R.  L  ft  P.  By.  Co.  v.  Crlsman,  10 
Colo.  30,  34  Pac  286,  thla  conrt  laid  down 
the  rule  that: 

"If  a  railroad  crossing  is  particalarly  dan- 
gerous, and  requires  extraordinary  effort  to  as- 
certain whether  It  -is  safe  to  attempt  to  pass 
over  it,  one  famlUaT  with  the  locality  and  dan- 
ger must  use  care  proportioned  to  the  probable  ' 
danger." 

Under  these  circumstances  It  was  Oie  duty 
of  the  court  to  dhrect  a  verdict  for  the  de> 
foidant.  Beadley  v.  Drnver  ft  B.  O.  By.  Co„ 
60  Colo.  600^  184  Fee.  731. 

The  Judgment  Ic  therefore  reversed,  with 
directlfms  to  enter  Judgment  for  the  defend- 
ant. 

.  DHNISON  and  WUlTirOBD,  3J^  eraumr. 
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(70  Colo.  1»3) 
BACA  DITCH  CO.  «t  al.  v.  C0UL80N. 

(No.  9883.) 

(Bnpreme  Court  of  Colondo.    May  2,  1S3B1. 
Behearing  Denied  Jan*  6*  1821.) 

Water*  ani  water  oonraes  ^l92(8)-^vldem 
iBsailolent  ta  show  tlwt  proposed  ohaai*  In 
point  of  diversion  of  doereod  water  rights 
would  work  no  injury  to  voatod  rights  of 
other  approprlatora. 
In  a  proceeding  to  diange  the  point  of  di- 
Tersion  of  decreed  water  rights  from  the  head- 
gates  of  two  Bmall  ditches  to  that  of  a  large 
one  on  the  opposite  side  of  the  stream  and  sev- 
eral miles  further  down,  petitioner  held  not  to 
have  sustained  the  burden  of  showing  that  the 
proposed  change  would  work  no  injury  to  the 
vested  rights  of  other  approprlatora  the 
stream. 

Error  to  Dlatrict  Court,  Las  Animas  Cotm- 
t7 ;  A.  C  M cChesney,  Judg& 

Application  by  J.  G.  Coulson  to  change  the 
point  of  diversion  of  decreed  water  rights, 
opposed  by  the  Baca  Ditch  Company  and 
others.  The  diange  was  allowed,  and  the 
protestants  bring  error.  Beversed  and  re- 
manded, wltli  dlrectitma. 

Jesse  Q.  Norttacutt  and  Forrest  O.  Korth- 
cutt,  both  of  Denver,  for  plaintiffs  In  error. 

A  W.  McHendrie  and  B.  H.  Sbattuck, 
both  of  Trinidad,  for  defendant  in  error. 

BAILET,  J.  Appllcaticm  was  l^^  Oonlson 
to  the  district  court  of  Los  Animas  County  to 
change  the  point  of  diversion  of  decreed  wa- 
ter rights  from  the  headgates  of  two  small 
ditches  <m  the  Las  Animas  river  to  that  oi  one 
large  one  located  on  the  opposite  side  of  tliat 
stream,  and  several  miles  further  down.  The 
tiiange  was  allowed  by  the  court  The  several 
pr6testant  dltcdi  etnopanles  allege  error  snd 
bring  the  decree  here  for  rievlew. 
.  Coulson  acquired  by  purchase  portions  of 
two  earlier  priorities,  Kombers  10  and  U.  in 
Water  IMstrict  Number  19.  The  water  rl^ts 
so  purchased  supplied  two  ditches,  each  leaS 
than  two  feet  wide  and  one  mile  long.  It 
appears  that  the  iHiorttles  awarded  to  the 
two  ditches  much  more  water  tlian  ever  was 
or  could  be  carried  or  used  by  them.  It  was 
sought  in  these  inwieedlngs  to  divert  the  at- 
tire appnqirlatlons  to  the  canal  of  applicant, 
which  has  a  carrying  capacity  of  axe  hundred 
and  fifty  second  feet  of  water  and  Is  twelve 
miles  long.  The  protestants  omtend  that 
this  enlarged  use,  boU[  as  to  time  and  quan- 
tity, will  impair  their  vested  rights  as  Junior 
approprlators  of  water  out  of  the  Las  *"*«nws 
rivOT  for  irrigation  purposes. 

It  is  established  by  the  evidence^  in  which 
there  is  no  substantial  conflict,  that  the  two 
ditches  above  mentioned  are  small,  located 
at  no  point  more  than  a  quarter  of  a  mUe 
from  the  river,  and  that  they  were  nsed  orig- 


inally to  irrigate  not  to  en»ed  sixty  acres  of 
land.  Also  that  the  land  under  these  dltdws 
used  at  the  most  but  a  trifle  over  half  the 
quantity  called  for  by  the  decrees,  and  that 
the  land  was  first  bottom  land,  wbifdi  sub- 
Irrigated,  sloping  to  the  river,  and  that  ex- 
cess water  used  thereon  flowed  directly  and 
quickly  back  to  the  stream.  Uoreovw,  tbat 
one  of  the  dlbdies  had  been  out  of  use  fw 
many  years,  and  that  the  surplus  water  from 
all  of  the  above  causes  remained  In  oi*  re- 
turned to  the  riv^  and  aided  in  suM^iylng 
the  Junior  priorities  of  protestants.  It  is 
also  established,  beytmd  dispute^  that  under 
the  cibange  of  point  of  diversion  as  allowed 
the  water  will  be  carried  to  uplands  several 
miles  from  the  riv^,  that  there  can  be  but 
little  or  no  seepage,  waste  or  return  watos, 
and  if  there  should  be  any,  It  will  reach  the 
river  below  the  headgates  of  the  ditdkes  tj£ 
protestants  and  therefore  can  in  no  way  ad- 
vantage theuL 

Numerous  errors  have  heen  assigned,  but 
it  wUi  be  necessary  to  consider  one  matter 
only,  namely,  whether  petitioner  established 
the  fact,  the  burden  under  the  law  to  do  no 
being  upon  him,  tbat  the  pn^xsed  diange  in 
point  of  diversion  would  work  no  Injury  to 
the  vested  rights  ot  other  appropriators  from 
the  stream.  In  New  Godie  La  Pudre  Irr.  Go. 
et  aL  V.  Water  Supply  ft  Storage  Co.,  4A  Colo. 
1,  this  court  at  page  4,  111  tfax,  610  at  page 
611,  said: 

"Much  stress  is  laid  by  learned'  ooonsel  for 
appellant  on  the  fact  tbat  the  referee,  in  weigh- 
ing the  evidence  and  making  bis  findings,  dis- 
regarded the  true  role  in  a  proceeding  of  this 
kind  respecting  the  burden  of  proof.  Thej 
say  that  this  court,  In  Fort  Lyon  Oanal  Co. 
V.  Chew,  33  Colo.  392,  which  involved  a  tem- 
porary exchange  or  loan  of  water  rights,  aafd 
that  the  burden  of  proof  rests  upon  the  one 
who  asserts  the  right  to  make  or  enjoy  the 
same,  and  while  the  present  proceeding  is  one 
concerning  the  right  to  change  the  point  of  di- 
version, the  same  principle  should  apply.  In 
this  connection,  we  think  appellants  are  right 
One  who  seeks  to  have  made  a  change  in  tibe 
point  of  diversion  of  his  ditdt  should  make  ft 
appear  to  the  court  that  tiie  same  will  not  in* 
Juriously  affect  the  vested  rii^ts  of  others, 
although  In  a  sense  this  may  Involve  tlw 
proof  of  a  negative.** 

The  trial  court  found  that  the  amount  ot 
seepage  or  return  water  was  twenty-sefcn 
per  cent  The  record  Is  barren  of  testimony 
to  support  such  finding.  All  of  tiie  wltneaes 
who  estimated  the  amount  of  seepage  fixed  it 
at  from  fifty  to  seventy-five  per  cent  One 
witness  said  the  amount  of  seepage  would  be 
"large."  The  testimony  upon  the  questlaa  of 
se^Mige  is  clear  and  uncontradicted,  and 
shows  conclusively  that  it  was  largely  in 
ucess  of  twenty-seven  per  cent. 

There  Is  no  serious  conUct  In  the  evidence 
on  the  matter  of  a  greatly  enlarged  use  le- 
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snItfDg  from  ttw  pn^poaed  change  In  the 
point  of  diversion.  It  appears  that  the  land 
to  which  the  water  was  originally  applied 
tublrrigated.  and  that  when  water  was  used 
upon  It  through  the  ditches  less  than  me- 
hklt  of  the  appropriation  was  needed,  and 
that  after  the  water  was  sold,  crops  were 
grown  without  any  irrigation  at  all.  It  Is 
numifest,  therefore,  Oiat  to  transfer  the  full 
amount  of  the  appropriations  and  apply  the 
water  to  uplands  some  distance  from  the 
river,  must  naturally  adversely  affect  Junior 
appropriators,  whose  head:gates  are  above  the 
Intake  of  the  ditch  of  the  i)etltloner,  partic- 
ularly since  It  appears  that  there  Is  in  each 
season  a  shortage  of  water  In  the  stream, 
the  same  being  frequently  insufficient  to  snp* 
ply  decreed  rights. 

In  Ft  Collins  M.  &  El  Co.  v.  Larimer  ft 
Wdd  Irr.  Co.,  61  Colo.  45, 168  Pac.  140,  there 
Is  a  striking  similarity  of  facts.  It  was 
there  proposed  to  change  the  point  of  diver- 
sion of  water  used  upon  bottom  lands 
through  a  small  ditch  close  to  the  river  to 
other  lands  not  so  favorably  situated  for 
quickly  restoring  waste  and  return  waters 
to  the  stream.  On  page  S3  of  61  Colo.,  on 
page  143  of  166  Pac.,  this  court  said: 

"It  is  wen  settled  In  this  jarisdictlOD  that 
tin  law  wbidi  is  read  into  every  decree  award- 
ins  priorities,  limits  it  to  sufficient  for  the 
purpose  for  which  tbe  appropriation  was  made, 
tnd  does  not  authorize  a  waste  or  excessive  use 
regardless  of  the  fact  that  the  maximum 
amoont  awarded  may,  at  times,  be  teore  than  is 
needed  for  the  porposea  for  wbUA  It  was  de- 
creed, [dttng  eases.]  It  is  likewise  well 
settled  in  this  jurisdiction  that  the  sppropria- 
tori,  from  s  natural  stream  having  decreed 
priorities,  are  entitled  to  have  the  conditions 
existing  upon  the  stream,  at  the  date  of  their 
appropriations,  substantially  maintained,  unless 
ttte  change  sought  will  not  substantially  injure 
them.  [Citing  cases.]  The  evidence  disclos- 
es, sod  the  triaf  court  concedes,  that  the  chang- 
ed condftiona  will  resolt  in  an  enlarged  use,  both 
as  to  amount  and  time,  for  which  reason  this 
court  has  heretofore  hdd  that  in  such  cases 
the  change  should  not  be  grsnted  for  any 
amount,  unless  upon  terms  sa  to  time  snd 
amoQDts,  BO  it  will  not  lojure  the  rights  of 
juniors,  if  a  case  where  tiiis  can  be  done,  otb- 
erwiae  It  ahonid  be  denied  In  toto.  [Otfng 
can:*.]" 

Since  the  actual  amount  of  seepage  and  re- 
turn water  was,  as  matter  of  fact  under  orig- 
inal conditions,  greater  than  twenty-seven 
per  cent,  as  fixed  by  the  court  and  an  en- 
larged nse,  both  In  point  of  time  and  amount, 
would  result  from  the  proposed  change,  In 
the  very  nature  of  things  such  change  could 
not  fall  to  adversely  affect  Junior  vested 
rights,  and  therefore,  under  the  settled  law 
of  Uils  Jurisdiction,  could  not  lawfully  and 
mperly  be  allowed. 

It  l8  contended  that  the  water  involved 
hts  aa  matter  of  fact  been  diverted  at  the 


DRAIKAOB!  DZST.  273 
P.) 

new  point  for  several  seasons,  and  that  no 
injury  to  Junior  appropriators  has  resulted 
from  such  change.  The  record  falls  to  support 
this  contentlMi.  Indeed,  the  proposed  change, 
throng  increased  flow,  greater  evaporation^ 
loss  of  seepage  and  return  waters  and  more 
continuous  and  constant  use,  would  of  neces- 
sity deprive  junior  appropriators  of  watra  to 
which  they  were  entitled.  This  being  ee- 
tablished,  the  change,  under  our  authorities, 
^ould  have  been  denied. 

The  Judgment  of  the  trial  court  la  reversed 
and  the  cause  remanded,  with  dlrectUnu  to 
dismiss  the  petition. 

Judgment  reversed  and  cause  renuuided» 
with  directions. 

Mr.  Justice  TELLER,  sitting  for  Mr.  Chief 
Justice  SCOTT,  and  Mr.  Justice  ALLEN, 
sittlns  for  Mr.  Jnatlce  BURKE,  cmciiT. 


(70  Colo.  115) 

MARTIN  et  al.  v.  WILEY  DRAINAGE  DI8T. 
(No.  9687.) 

(Stqureme  Oonrt  of  Colorado.   April  4,  19221. 
Beheaiing  Denied  June  8^  1921.) 

Appeal  aid  error  «es>t009<3)— FIsdInQt  Is  In- 
junction salt  on  oonfltotlng  evMesce  net  dls- 
tarheit. 

In  a  proceeding  for  injunction,  where  the 
findings  and  judgment  were  made  upon  con- 
flicting evid^ce  and  are  fully  sustained  by 
the  evidence,  they  iriU  not  be  disturbed  upon 
appeal. 

Department  2. 

Error  to  District  Court  Prowera  Ooonty; 
A.  F.  HoUenbeck,  Judge. 

Suit  Soott  Martin  and  others  against 
the  Wiley  Drainage  District  tor  injunction. 
Restraining  order  vacated,  and  appUeatUm 
for  inJnnctiMi  denied,  and  plaintiffs  brlnf  er- 
ror. Affirmed. 

Hlllyer  ft  Elnkald,  of  Lamar,  for  plaintiffs 

In  error. 

Todd  ft  Undwwood,  at  lamar,  for  deiCend- 
ant  In  error. 

TULLBB,  J.  Plaintiffs  in  ermr,  dalmlng 
to  be  the  owners  ot  a  dltdi  need  for  collect- 
ing seepage  water  and  conveying  the  same 
for  Irrigation  at  their  lands  at  some  distance 
away,  Instituted  a  snlt  ft>r  an  InJunctloB 
against  the  defendant  In  error,  which  was 
constructing  a  drainage  canal  projected  for 
some  distance  upon  the  line  ot  said  seepage 
ditch. 

Defendant  answered,  denying  plalntifrs'  ti- 
tle to  the  land  over  which  the  part  of  the 
dltdb  In  question  was  located,  admitting  their 
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aae  of  tlie  water  Uxr  irrigatloD,  and  alleging 
that  tbe  defendant  was  making  prorlsion  for  a 
diToraloD  from  Its  canal  of  tbe  water  claimed 
by  plaintiffs,  to  be  delivered  into  tbeir  ditch 
at  a  iwlnt  where  the  drainage  canal  departed 
from  it 

A  restraining  order  was  Issned.  On  a 
hearing  of  the  aiv>Ucati(nl  for  a  temporary 
Injunction,  Qie  court  beard  evidence,  indud- 
ing  that  concerning  the  protons  tot  deliver- 
ing to  plaintiffs  the  water  adjudicated  to 
them,  and  found  for  the  defendant.  The  re- 
Btrainiog  order,  was  vacated,  and  the  appli- 
cation for  an  Injunction  denied. 

It  Is  conceded  that  since  the  Judgment  was 
entered  the  drainage  canal  has  been  complet- 
ed over  the  line  in  question,  and  provision 
has  been  made  for  delivering  plaintiffs  their 
water  In  their  ditch  at  a  point  below  where 
the  two  ditches  diverge. 

Tbe  findings  of  the  court  were  made  upon 
conflicting  evidence,  and  are  fully  sustained 
by  the  evidence.  Under  those  circumstances, 
we  cannot  disturb  the  findings  or  the  Judg- 
meot  entered  in  accordance  therewith. 

The  Judgment  Is  therefore  affirmed. 

DBNISON  and  WHITFOBD,  JJ,,  concur. 


(70  Colo.  116) 

STATE  BOARD  OF  MEDICAL  EXAMINERS 
V.BROWN.   (No.  9701.) 

(Supreme  Court  of  Colorado.    April  4,  1921. 
Rehearing  Denied  June  8,  1921.) 

1.  Physidaas  and  surgeons  ^S(3)— On  cer- 
tiorari to  review  action  of  board  of  nedlcal 
examiners  refusing  license,  allegatloss  of  pe- 
tition require  no  answer. 

On  certiorari  to  review  the  action  of  the 
state  board  of  medical  examiners  In  refusing 
petitioner  a  license  to  practice  chiropractic, 
the  action  of  the  court  in  holding  the  petitioner 
entitled  to  a  license  because  the  allegations  as 
to  his  qualifications  were  not  denied  ws  enor; 
tbe  petition  requiriog  do  answer,  it  having  serv- 
ed its  purpose  when  tbe  writ  Issued,  and  its 
allegations  not  being  taken  as  tendering  an 
issue. 

2.  Physktlaas  aad  sargeons  «=»5(3)— Oa  cer- 
tiorari to  review  refusal  of  board  to  Issue 
lioesse  the  merits  oannot  be  oonsldereil,  bst 
only  'exoess  or  "abuse  of  disoretion." 

On  certiorari  to  review  tbe  action  of  tbe 
state  board  of  medical  examiners  in  refusing  an 
application  to  practice  chiropractic,  the  re- 
view extends  only  to  a  determination  from  the 
record  slone  of  the  question  whether  tbe  board 
regularly  pursued  its  authority  (Code  Civ. 
Proc.  8  337);  the  writ  being  granted  only 
where  tbe  inferior  tribunal  exceeds  its  Jnris- 
diction  or  abuses  Its  discretion  (Code  C!iv.  Proc. 
I  881),  and  "abus^  of  discretion'*  meaning  a 
fsilure  by  the  tribunal  regularly  to  pursue  its 


suthority,  and  not  Indnang  the  eommlsaloB  «f 
errors  of  law  or  mistskes  In  findings  of  facta. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First,  snd  Second  Series,  Almst 

of  Discretion.] 

3.  Physloiais  aid  sargeeas  «=s5(2)— Applieast 
for  llossso  who  appeared  aad  latrodaood  svl- 
dence  as  to  qaalMoatlens  fear  Moatbs  aftir 
filing  applieatlon  sot  satltled  ta  farthsr 
hsaring  oa  30  days'  astlee. 

Under  Lews  1917,  p.  8C9,  f  11.  providing 
for  30  days'  notice  to  an  applicant  (or  medical 
license,  after  an  adverse  finding  as  to  his  quali- 
fications, to  appear  and  present  additional  evi- 
dence, where  an  applicant  appeared  in  person 
and  introduced  his  evidence  on  the  bearing  four 
months  after  the  filing  of  bis  application,  be 
was  not  entitled  to  a  further  hwring  on  80 
days'  notice  or  otherwise. 

4.  Physicians  and  surgeons  4=35(3)— Fallars  sf 
board  refusisfl  license  to  find  ss  to  rsqslrsd 

qualifloatlons  not  prejudicial. 
Where  an  application  for  a  license  to  prac- 
tice chiropractic  waa  refused  by  the  board  of 
medical  examiners,  the  failure  of  the  board  to 
spedflcally  find  that  the  ai^llcant  did  not  pos- 
sess tbe  required  qualifications  and  to  advise 
him  as  to  whicb  of  the  requirements  he  lacked 
was  not  to  his  prejudice^  tbe  dismissal  of  the 
application  after  bearing  being,  in  effect,  a 
finding  that  the  applicant  did  not  have  the  re- 
quired qualifications,  and  the  act  (I^ws  1917, 
p.  359,  f  11).  requiring  only  that  the  bosrd 
reach  a  conclusion  on  the  matter,  not  that  it 
make  findings  in  doe  form. 

5.  Physicians  and  surgeons  «=»5(3)— Dfstrlec 
court,  OS  certiorsri  from  board  sf  medical 
examiners,  oannot  dlrsot  granting  of  license 
to  petitioner. 

On  certiorsri  to  the  district  court  from  the 
action  of  the  board  of  medical  examiners  in 
refusing  petitioner  a  license  to  practiced  chi- 
ropractic, the  court  orald  not  direct  the  grant- 
ing  of  the  licenser  its  duty  being  to  remand 
the  cause  to  the  board  for  t^ebearing,  if  It 
found  tbe  board  had  exceeded  its  jurisdictira 
or  failed  regularly  to  pursue  its  authority. 

D^artment  1. 

Error  to  District  Oourt,  ^ty  and  County 

of  Denver ;  Clarence  J.  Mortey,  Judge. 

Certiorari  by  D.  A.  Brown  to  review  the 
act  of  the  State  Board  of  Medical  Examin- 
ers in  refusing  iKtltloner's  application  for 
a  medical  license.  From  a  Judgment  In  favor 
of  the  petitioner  and  an  order  directing  the 
Board  to  Issue  him  a  license,  the  Board 
brings  error.  Reversed  and  remanded,  with 
directions  to  dismiss  writ. 

Victor  E.  Eeyes,  Atty.  Qen.  (Charles  H. 
Haines,  <tf  Denver,  of  oouna^),  for  plaintiff 

in  error. 

Carle  Whitehead  and  Albert  Ia  Togl,  both 
of  Denver,  for  defendant  in  error. 

TETJiER,  J.  The  defendant  In  error  i^i- 
plied  to  the  plaintiff  In  tator,  undw  tecOtm 


^bFot  otbw  turn  sss  Nune  tople  snd  KBT-NVUBBB  in  all  Ker-Nnmbered  Dlaerta  and  Irainm 

Digitized  by  Google 


Ccdo.) 


STATB  BOABD  OF  ICEDICAL  WXAMTNKBB  T.  BBOWK 

P.) 


276 


S2  of  diapter  M  of  tbe  Iawb  of  1917.  for  a 
license  "to  practice  chiroiwactic."  Tbe  ap- 
plication was  refused.  He  then  took  the 
matter  to  the  district  court  on  certiorari, 
where  the  court  required  the  board  to  send 
with  the  record  certain  letters  which  "bad 
been  Introduced  in  evidence  on  the  hearing 
before  the  board.  The  district  court  enter- 
ed Judgment  in  faror  of  the  petitioner  and 
ordered  the  board  to  Issue  him  a  license  as 
prated  In  bis  petitlcm.  Plaintiff  In  error 
contends  tbat  tbe  court  ored  In  reversing 
tlM  action  of  the  board,  and  In  ordering  it 
to  issue  a  Uoenso, 

[1,2]  It  appears  trcm  tbe  record  tbat  the 
district  court  assumed  to  determine  tbe  right 
of  the  petitioner  to  a  license,  despite  the 
tBCt  that  tbe  matter  was  imder  considera- 
tion oa  a  writ  of  oertlorarL  It  la  stated  In 
tbe  brief  for  plaintiff  In  error,  though  not 
shown  by  tbe  record,  tbat  the  court  held  the 
petitioner  mtltled  to  a  license^  because  the 
allf^tions  of  the  petition  aa  to  his  qualifl- 
cations  were  not  danted.  In  this  there  Was 
error  for  two  reasons:  First,  the  petition 
requires  no  answer;  It  has  served  its  pur^ 
pose  when  tbe  writ  Issued,  and  Its  allega- 
tions  are  not  taken  as  tendering  an  Issne. 
Horefleld  t.  Koebn,  53  Oolo.  30T,  127  Pac. 
284.  Second,  tbe  review  extends  only  to  a 
determination,  from  the  recOTd  almie,  <^  the 
question  **wfaetber  the  Inferior  tribunal  r^- 
nlarly  pursued  Its  authority,  aoA  tliet«(ipon 
pronooneed  Judgment  according."  Oounty 
Oourt  V.  People,  66  CtAo.  258.  133  Pac.  752. 
We  have  several  tlmee  held  that  a  cause 
beard  m  certiorari  could  not  be  considered 
on  Its  merits.  Peoide  v.  IMstrlet  Oourt.  22 
Oola  422.  45  Pac.  4p2:  Hallett  v.  Board  of 
Ooonty  Commissioners,  27  Colo.  86^  59  Pac. 
733 :  Chenoweth  v.  State  Board,  57  Colo.  74, 
141  Pnc:  132.  51  li.  R.  A.  (N.  8.)  958,  Ann. 
Gas.  1915D.  1188;  Thompson  v.  State  Board, 
69  Colo.  549.  151  Pac.  436;  State  Board  v. 
Koble.  65  Colo.  410,  177  Pac.  141;  State 
Board  V.  Boulls.  196  Paa  826  (Na  9700.  re- 
cently decided). 

Such  holdings  are  only  applying  the  pro- 
visions of  the  Code. 

Section  831,  Code  Olv.  Proc,  contains  Qie 
following  provision: 

"The  writ  aban  begranted  in  an  cases  where 
■n  Inferior  .tribunal,  board  or  officer  czerciaiog 
Judicial  fnnctions.  has  exceeded  the  Jnrisdic- 
tion  or  greatly  abased  the  dlacretion  of  such 
tribonal,  board  or  officer,  and  there  is  no  ap- 
peal, nor.  In  tbe  Judgment  of  tbe  coort,  any 
plain,  speedy  and  adequate  remedy," 

Section  837  la  as  follows: 

*The  review  upon  the  writ  ibaD  not  be  ex- 
tended further  than  to  determine  whether  the 
inferior  tribunal,  board  or  officer  has  regolariy 
pursued  tbe  authority  of  such  tribunal,  board  or 
officer.** 

Tbe  last-mentioned  section  Indicates  what 
la  meant  Sn  tbe  ottur  sectUm  1^  *%bti8B  of 


discretion."  It  is  a  fellure  by  the  tribunal 
regularly  to  pursue  Us  authority.  This  does 
not  include  the  commission  of  errors  of  law, 
or  mistakes  In  tbe  finding  of  facts.  People 
V.  Court  of  Appeals,  34  Oolo.  291,  83  Pac. 
483. 

In  Whitney  v.  B.  of  D.,  14  OaL  480,  cited 
with  approval  in  <^ty  Council  v.  Hanley,  19 
Colo.  App.  39a  76  Paa  600,  of  tbe  writ  It 
is  said: 

"It  brings  up  no  leaue  of  law  or  fact  not  In- 
volved in  the  question  of  Jurisdiction.  Under 
no  drcnmstances,  can  the  reriew  be  extended 
to  the  merits.  Upon  every  gneation,  except  tbe 
mere  question  of  power,  tbe  action  of  the  in- 
ferior tribunal  is  final  and  conclusive." 

(3]  Defoidant  In  error  contends  that  un- 
der section  11  of  the  act  in  question  be  was 
entitled  to  a  30  days'  notice  of  an  adverse 
finding,  and  an  opportunity  to  present  addi- 
tional eridence.  He  alleges  tbat  failure  to 
give  him  such  notice  constitutes,  on  the 
part  of  tbe  board,  an  abuse  of  Its  discretion. 
Said  section,  after  setting  out  the  grounds 
upon  wUch  a  license  may  be  refused  or  re- 
voked, provides  as  follows: 

**Said  board.  In  determining  whether  any 
applicant  for  a  Ucease  to  practice  medidne  is 
morally,  educationally  and  otherwise  qualified 
to  receive  such  a  license,  shall  Dpon  tiieir  own 
initiative  malce  diligent  inqnirj  and  investigatioa 
whether  sncb  applicant  possesses  the  qualifica- 
tiona  required  by  this  act  and  those  adopted  bj 
tbe  board  under  the  authority  of  this  act  and 
whether  such  applicant  has  at  any  time  dona 
any  of  tbe  acts  herein  made  a  ground  for  re- 
fusing, or  revoking  a  license  and  they  may  re- 
fuse to  grant  a  license  to  practice  medicine  to 
any  person  who,  after  such  inquiry  and  in- 
vestigation, they  shall  find  does  not  possess 
the  moral,  educational  and  other  qualifications 
herein  required  or  adopted  by  the  board  under 
authority  of  tills  act  or  who  has  done  any  of 
said  acta.  But  aaid  board  shall  not  refuse  to 
grant  such  a  license  under  such  drcnmstaneea 
until  said  applicant  has  had  reasonable  oppor- 
tunity, and  at  least  thirty  daya'  notice  to  v 
pear  before  the  board  in  person,  and  by  coun- 
sel and  present  in  his  behalf  sncb  atatements, 
testimony,  evidence,  argument  and  authority 
as  he  may  desire  to  call  to  tbe  attention  of  the 
board." 

This  plainly  provides  for  a  bearing,  on  30 
days*  notice  to  tbe  applicant,  before  a  final 
determlnatlwi  of  bis  case,  If  from  its  Inves- 
tigations tbe  board  la  Inclined  to  refuse  a 
license^  It  appeara  that  tbe  api^lcaticn  In 
tbls  case  was  filed  on  March  7,  1917.  with 
affidavits  showing  good  moral  diaracter. 
On  April  8d  following  consideration  of  tbe 
application  waa  deferred  f<»-  further  in^rntl- 
gatlon.  On  July  6,  1917,  tbe  an>llcant  ap- 
peared before  the  board  and  submitted  evi- 
dence In  Bnp{>ort  of  his  applleatlcm,  and  said 
application  was  dismissed  "on  the  ground 
that  the  board  was  not  satisfied  that  be  pes* 
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seaoed  the  quallflcatloiui  required  1^  Qie  itat- 
ute  to  entitle  him  to  a  license." 

Inasmuch  as  the  applicant  appeared  In 
person,  and  Introduced  bis  evidence  on  the 
hearing  foor  months  after  the  filing  of  his 
applicatlca,  he  was  not  entitled  to  hare  a 
further  beartng  on  a  SO  days'  notloe,  or  oth- 
erwise. 

[4]  Complaint  Is  made,  also,  that  the 
board  did  not  specifically  find  that  the  ap- 
plicant did  not  possess  the  required  qualifi- 
cations. The  dismissal  of  the  application, 
upon  the  grounds  stated,  after  hearing  had, 
was,  in  effect,  a  finding  that  the  applicant 
did  not  have  the  required  qualifications. 
The  requirement  la  that  the  board  find,  1.  e., 
reach  a  conclusion  on  the  matter,  not  that  It 
make  findings  In  due  form.  While  it  would 
tmdonhtedlT  be  better  for  the  board  to  make 
fcnmal  findings,  and  make  them  a  matter  of 
record,  the  taitulre  so  to  do  Is  not  to  the 
pr^udtce  of  defendant  in  error. 

This  disposes,  aiso,  of  the  dalm  that  de- 
fendant In  error  waa  entitled  to  be  advised 
as  to  which  of  the  requirements  tor  a  lloense 
be  was  laddng. 

[B]  The  cases  dted  by  defoodant  in  error 
Involving  questions  arising  on  mandamus 
are  not  applicable  in  this  proceeding. 

In  no  event  could  the  district  court,  on  a 
proceeding  of  this  kind,  direct  the  granting 
of  a  license.  If  It  be  found  that  the  board 
had  exceeded  Its  jurisdiction,  or  failed  reg- 
ularly to  pursue  Its  authority,  the  duty  of 
the  court  la  to  remand  the  cause  to  the 
board  for  a  rehearing. 

The  judgment  is  reversed  and  the^  cause 
remanded  to  the  district  court,  witli*  direc- 
tions to  dismiss  the  writ. 

WHITFORD,  J.,  sitting  tor  SOOTT.  O. 
and  AISLES,  3^  concur. 


<27  N.  M.  224) 

GOLDEN  QIANT  MINING  CO.  T.  HILL. 

(No.  2269.) 

(Supreme  Gonrt  of  New  Mexico,    Feb.  4, 
1S21.   Rehearing  Denied  June  4,  1921.) 

(BvVabiu  &v  the  Oomrt} 

I.  Mines  aai  minerals  «8=>23(2)— ExpeniHtum 
for  went  OS  stamp  mill  hald  aot  part  of  an- 
■ual  assessnest  work. 

Expenditures  made  for  work  performed,  la- 
bor done,  and.  repairs  made  npon  a  stamp  miU 
do  not  tend  to  develop  the  mineral  claim,  or 
fadlltate  the  extraction  of  ore  therefrom,  and 
consequently  do  not  constitute  any  part  of  the 
sum  required  to  be  expended  for  annual  as- 
seesment  or  improvement  work,  onder  sectioo 
2324.  U.  S.  Rev.  St.  (U.  S.  Gomp.  St.  S  4620). 


2.  MIsae  asd  nlserals  «5>25— Oss  oostraotlsg 
to  do  assessmeat  work  eaaaot  assart  forfei- 
ture for  losperformaaoe. 

Where  one  enters  into  possesptoB  of  a  min- 
ers] claim  under  a  contract  with  a  lo^or,  by 
which  the  person  entering  undertakes  to  do 
the  required  assessment  work,  or  do  other  work 
which  would  have  been  suffident  to  constitute 
assessment  work,  he  will  not  be  heard  to  as- 
sert the  forfeiture  of  the  claim  for  nonper- 
formance of  the  assessment  work,  where  snch 
nonperformance  was  the  result  of  his  own  de- 
fault, nor  will  he  be  permitted  to  take  advan* 
tage,  at  any  time,  of  the  information  obtained 
by  him  on  account  of  snch  rdation. 

3.  Mines  and  minerals  ^25— Fallnro  to  do 
annnal  assessment  work  does  net  ferfialt 
claim  la  absenoe  of  reiooatlon. 

The  failure  to  do  the  annual  assessment 
work  upon  a  mining  claim  does  not  of  itself  for- 
feit the  claim,  a  relocation  by  a  tliird  party  be- 
ing essential  to  work  a  forfeiture  of  tbo  orig- 
inal locator's  ri^ta. 

On  Second  Motion  for  Rehearing, 

(S^OaUu  &v  Biitoriai  StagJ 

4.  Appeal  and  error  <8=»888(2)— luie  tfseHM 
by  oosrt  below  and  presented  In  briefs  of 
botli  parties  held  properly  before  tlio  8a- 
prems  Cosrt 

Where  the  trial  court  determined  an  issoe 
as  to  whether  there  existed  a  fiduciary  relation 
between  appellant  and  appellee,  and  by  agree- 
ment of  appellee  permitted  appellant  to  file  an 
amended  reply  raising  such  issue,  the  question 
having  been  presented  to  the  Supreme  Omirt;  in 
the  briefs  of  both  parties,  the  issue  was  pnv 
eriy  before  the  Supreme  Cout. 

Appeal  from  District  Oonrt,  Grant  Ooonty. 

Action  by  the  G<dden  Giant  Mining  Com- 
pany against  O.  W.  Bill.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  On  motion  for 
rehearing.  Boversed  and  remanded,  wltb  In- 
structions. 

K.  K.  Scott,  Of  Breckenildg^  Tw.,  and  A. 
N.  Whiter  ot  Silver  City,  for  a]H>ellant 

Wilsrai  ft  Walton,  ot  Silver  (Xty,  for  ap- 
pellee 

BRICB,  District  Judge.  Heretofore  we 
handed  down  an  opinion  reversing  the  Judg- 
ment of  the  court  below.  but  upon  more  ma- 
ture consideration  we  are  satisfied  that  we 
fell  into  error  In  some  particulars  in  the 
former  oplnitHi.  That  opinion  will  therefore 
be  withdrawn. 

This  is  an  action  brought  by  the  Golden 
Giant  Mining  Company,  a  corporation, 
against  C.  W.  Hill,  to  recover  possession  of 
two  mining  claims,  resulting  In  a  Judgment 
against  the  plaintiCf  in  the  district  court, 
from  which  it  has  prosecuted  this  ajqtoal. 

The  facts  briefly  are  as  follows: 

The  appellant,  Golden  Giant  Mining  Com- 
pany, la  a  d<»nestlc  corporation,  and  for  some 
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time  bad  been  tbe  owner  of  two  unpatented 
lode  mining  claims  in  Grant  county,  located 
aa  the  "Mammoth"  and  the  "Ninety-six" 
claima  One  D.  J.  Hayden  was  Its  prestdmt, 
and  tbe  owner  of  80,000  of  its  100,000  shar^ 
of  c&i^tat  stock.  On  January  16,  1015,  the 
•aid  Hayden  and  the  appellee,  Hill,  entered 
into  a  ■  written  contract,  wherefby  Hayden 
agreed  to  sell  tbe  appellee  SCS.OOO  shares  of  his 
80,000  shares  of  capital  stock  of  tbe  appellant 
corporation,  to  be  paid  for  by  the  payment 
«f  $3,000  in  cash,  and  17,000  to  be  used: 

''First,  in  the  securing  and  psying  a  flrit- 
dass  engineer  to  examine  the  Qolden  Oiant 
group  of  mines  and  tbe  equipment  thereof,  and 
to  formulate  plans  for  successfully  operating 
tbe  same;  second,  in  secartug  six  Wllfry  tables 
and  one  Huntington  mill  and  Installing  tbe 
same,  and  in  paying  all  expenses  incurred  in 
makiog  all  necessary  Improvements  and  repairs 
to  tbe  bondings,  machinery,  and  eqnipipentB  on 
said  mining  claims;  third,  in  paying  for  all  ma- 
chinery, repairs,  mechanics*  material,  and  la* 
bor  bUle  in  potting  the  said  Golden  Qiant  min* 
ing  plants  and  its  accessories  in  perfect  work- 
ing condition  and  in  operating  the  same  contln- 
uously;  fourtb,  in  opening  ap  and  putting  in 
perfect  working  condition  tbe  Golden  Giant 
riiafts  and  in  operating  the  same  when  put  in 
shape  M  to  do," 

Tbe  balanca  of  the  pon^base  pilce  for 
said  KtxKik  was  to  be  paid  from  mining  open- 
tioos  upon  Uie  property*  .Ajipellee  went  Into 
possesBlon  of  tbe  mlidng  ptopnty  tn  Feb- 
ruary, 1016,  under  tbe  terms  of  said  con- 
tract with  Hayden.  He  secured  an  assign- 
ment to  the  cwporatlon  of  a  certain  out- 
standing lease  to  third  parties  of  the  pn^ 
erty.  and  wblch  is  mentioned  in  the  con- 
tratt.  The  Improvements  on  the  mining 
claims  In  controversy  consisted  of  bouses, 
stamp  mill,  pumping  plant,  hoist,  etc.,  of  tbe 
value  of  926,000  or  more,  or  at  least  tbe 
Improvements  cost  this  sum.  After  taking 
possession  of  the  mining  properties,  tbe  ap- 
pellee and  associates  spent  $3,000  thereon 
tor  "labor  and  materials,"  as  testified  to  by 
tabu,  to  be  used  to  erect  a  tramway,  "and  er- 
erytUng  for  rebuilding  the  works  Inside, 
labor  for  shafting,  numey  for  brides."  These 
tmprorements  were  very  largely  made  on  the 
stamp  mill  located  on  the  claims,  and  none 
of  it  was  spent  in  the  extraction  of  minerals, 
or  Qie  development  <tf  the  mining  claims 
them8elTe& 

On  June  9.  1016,  appellee  wrote  Hayden  a 
letter,  showing  that  he  was  operating  tbe 
mining  property  under  the  terms  of  said 
e(mtract  In  this  letter  he  discouraged  Hay- 
den craning  to  the  mine  to  work,  advising 
him  that  it  would  be  cheaper  to  employ  Mex- 
icui  labor  than  to  pay  Hayden  for  anything 
be  could  do,  saying: 

"And  still  onta  the  mine  will  pay  it  is  hard- 
ly worth  yanr  whUa  to  spend  yovr  time  here." 


Alw: 

*1  tbhik  yon  had  better  accept  the  position 
mentioned  or  open  an  office  and  practice  yoor 
profession.  Xoo  will  then  be  with  your  family 
and  you  can  resign  or  qoit  office  at  any  time 
that  the  mine  or  mill  make  enough  money  to 
let  you  live  as  a  gentieman,  and  whldi  I  hope 
will  Qot  be  long." 

He  further  stated: 

"I  have  got  everything  repaired  (had  to  put 
new  flues  in  boiler— rotted  out),  and  tbe  engine, 
mil],  tables— everything  running  smooth;  no 
bdts  coming  off;  no  trouble  to  hold  80# 
steam.  Governor  handles  engine  with  throt- 
tie  wide  open;  no  dioUng  of  mill;  and  last 
Saturday  we  run  all  tbe  old  stuff  in  tbe  mill 
and  tborougbiy  tested  everything  out  and  it  is 
all  O.  K.  We  have  not  done  anything  this 
week— waiting  for  repairs  for  hoist.  •  ♦  • 
So  I  think  we  will  be  running  next  week  with 
douMe  sl^  and  as  soon  as  BCr.  B.  is  able  to 
come  down  it  wiU  not  be  long  until  tlie  floors  are 
filled  with  other  taUes  end  ap^aaees  for  sav- 
ing values." 

Also: 

"I  do  not  antich>Bte  any  trouble  with  mill 
and  will  do  the  assessment  work  if  nothing 
else." 

On  August  6,  1015,  the  contract  was  can- 
celed by  mutual  consent,  and  nothing  further 
was  done  on  the  property  during  that  year, 
although  the  appellee  ranalued  and  resided 
in  a  house  on  the  property  until  after  the 
1st  of  January,  1916. 

After  midnight  on  the  31st  day  of  De- 
cember, 1916,  that  is,  on  the  morning  of  tbe 
1st  day  of  January,  1016,  the  appellee  for 
himself  began  the  r^catiou  of  tbe  Mam- 
moth claim  under  the  name  of  "Hill  No.  1." 
built  a  monument  at  one  comer,  and  placed 
the  required  notice  therein,  and  later  com- 
plied with  the  law  In  putting  up  monuments 
and  doing  the  necessary  discovery  work.  On 
June  1,  1016,  he  relocated  the  "Ninety-Six" 
mining  claim  under  name  of  tbe  "Bestie,"  and 
likewise  complied  with  tbe  law  in  the  man- 
ner of  locating  and  doing  discovery  wotk. 
He  has  beea  In  poesessian  of  said  claims  since 
said  attempted  relocation. 

Appellant,  on. December  SL,  lOU^  filed  for 
record  Its  pnxtf  of  labw  on  tlie  two  dalms  af 
follows : 

"On  the  mnety-Slz  (06)  lode  mining  dalm 
installation  of  new  flues  in  boiler  to  tiie  ap- 
proximate cost  of  twenty-five  dollars  ($20.00); 
mucking  out  and  retlmbering  eigh^  (80)  foot 
tunnel  to  tbe  approximate  cost  of  seventy-five 
dollars  ($76.00) ;  erection  of  water  filter  in 
gulch  to  the  approximate  cost  of  twenty-five 
dollars  ($25.00);  repairs  on  pump,  pipe  line 
and  on  watering  worka  to  tbe  approximate  cost 
of  twenty-five  doUars  ($26.00). 

"And  on  the  Mammoth  lode  mining  dalm  re- 
setting WUfry  tables  on  cement  pillars  and 
repairing  mill  snd  buildings,  etc.,  of  the  ap- 
proximate cost  of  two  hundred  fifty  dollars 
($260.00);   bvOdhig  tramway  from  guldi  to 
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top  of  hfll  of  the  approximate  cost  of  one 
bondred  fifty  dollars  ($150.00) ;  repairing  en- 
eioe  and  boiler  to  the  approximate  cost  of 
fifty  dollars  ($50.00);  overhauling  hoist  to 
the  approximate  cost  of  fifty  dollars  ($50.00)." 

Appellee  and  other  witnesses  on  his  behalf 
tei^ified,  with  reference  to  the  work  done, 
that  on  the  Ninety-Six  claim  It  was  all  done 
for  the  purpose  of  runniDg  the  mill,  and  did 
not  tend  to  developmmt,  or  afford  any  means 
for  the  extraction  of  ores  from  the  claim. 
Appellee  testified  that  the  tunnel  was  not  re- 
tlmbered,  but  was  only  cleaned  out,  but  di^ 
not  deny  that  $76  was  spent  thereon,  also  that 
the  tunnel  was  ased  to  furnish  water  for  the 
mill;  that  no  work  by  way  of  shafts  or 
tunnels  was  done  on  the  claims  In  1915.  The 
evidence  clearly  supports  appellant's  proof  of 
labor  on  the  Mammoth,  but  all  su(4i  work 
done  was  in  connection  with  the  stamp  mill 
situated  on  the  praniaes.  Such  expaiditurea 
were  not  made  by  the  corporation,  but  were 
made  by  appellee  under  his  contract  with 
Hayden,  and  by  appellee's  associates,  Flores 
and  Randln,  who  were  stockholders  of  the 
corporation.  The  amount  expended  was 
something  over  $3,000. 

1.  It  Is  apparent  from  the  foregoing  state- 
ment of  facts  that  the  question  Is  clearly  pre- 
sented as  to  what  kind  of  labor  or  improve- 
ments upon  a  mining  claim  will  satlsi^  the  re- 
quirements of  the  federal  statute  (section 
2324,  R,  S.  U.  S.  lU.  S.  Comp.  St  {  4620])  in 
regard  to  annual  expenditures.  In  this 
case  no  work  was  performed  upon  either  of 
these  two  mining  claims  for  the  purpose  of 
developing  them  as  mining  claims,  or  for 
the  purpose  of  facilitating  the  extraction 
of  ores  therefrom.  The  money  was  ex- 
pended upon  a  mill  for  the  purpose  of  put- 
ting the  same  In  running  order  for  the  treat- 
ment of  some  tailings,  on  or  near  the  prem- 
ises, and  of  such  ores  as  might  thereafter 
be  extracted  from  the  mines  themselves.  We 
assume  that  the  r^alr  of  the  mill  would  con- 
•  stitute  annual  labor  or  improvement  as  much 
as  the  construction  of  the  mill  in  the  first 
Instance.  If  one  will  satisfy  the  require- 
ments of  the  statutes  as  to  annual  expen- 
diture, the  other  would  likewise  do  so.  The 
question  is.  Will  the  erection  or  repair  of  a 
mill  upon  a  mining  claim,  or  group  of  claims, 
designed  to  treat  and  reduce  the  ores  from 
said  mines,  satisfy  the  requirements  of  the 
federal  statute  In  regard  to  the  annual  ex- 
penditure required  to  hold  the  claim?  The 
federal  statute  (section  2324.  B.  8.  U.  S.), 
among  otbet  things,  provides: 

"On  each  daim  located  after  the  tenth  day 
of  May,  eighteen  hundred  seventy-two,  and  un- 
til a  patent  has  been  issued  therefor,  not  leas 
than  one  hundred  dollars'  worth  of  labor  shall 
be  performed  or  improvements  made  during 
each  year.  •  •  *  And  upon  a  failure  to 
comply  with  these  conditions,  the  dalm  or  mine 
upon  which  snch  failure  occurred  shall  be  open 
to  relocation  in  tin  same  manner  as  if  no  lo- 


cation of  the  same  had  ever  been  mad*. 
•   •   •  •» 

Just  what  character  of  labor  or  ImproTe- 
ments  Is  required  is  not  ^ledfled  in  tbe 
statute.  The  Land  Department  of  the  govern- 
ment has  taken  a  definite  stand  upon  tbia 
question,  and  Is  firmly  committed  to  the  doc- 
trine that  the  labor  or  improvements  con- 
templated by  the  federal  statutes  are  sucb  as 
bear  some  direct  relation  to  the  devdopment 
of  the  mine,  atad  which  tends  to  fatdlitate  ttw 
extraction  of  ores  therefrouL 

In  Monster  Lode  Mining  C&alm,  3S  Land 
Dec.  403,  the  question  was  as  to  whether 
a  stamp  mill  upon  a  mine,  used  exclusively  for 
that  mine,  could  be  considered  an  improve- 
ment going  to  make  up  the  required  expen- 
diture of  $500  in  order  to  obtain  the  patent. 
The  Secretary  of  the  Interior  held  that  It 
was  not,  quoting  from  Highland  Marie  and 
Manila  Lode  Mining  Claims,  31  Land  Dec 
37,  and  dtlng  Smelting  Co.  v.  Kemp,  104 
U.  S.  636.  665.  26  L.  Ed.  875,  and  other  land 
dedslons. 

In  Highland  Marie  and  Manila  Lode  Min- 
ing Claims,  31  Land  Dec  37,  It  Is  pointed 
out  that,  while  in  a  sense  the  mill  promotes 
the  development  of  the  mine,  because  It  en- 
ables  the  owner  to  reduce  the  ores  without 
freighting  them  to  reduction  work,  the  rda- 
tlon  of  the  mill  to  the  mine  is  too  remote  to 
be  said  to  facilitate  the  development  of  the 
mine  and  the  extraction  of  ores  therefnnn. 
The  Secretary  of  the  Interior  cited  and  re- 
lied upon  Smelting  Co.  v.  Kemp,  101  U.  S.  636, 
665. 26  L.  Ed.  875.  In  Schrim-C^rey  and  Oth- 
er Placers.  37  Land  Dec  371.  a  lime  kiln 
was  held  not  to  be  an  improvement  on  a  plac- 
er claim,  located  mmn  the  lime  deposit,  with- 
in the  requirements  of  the  statute.  In  Fargo 
Group  No.  2  Lode  Olainn,  37  Land  Dec  404, 
a  road  partly  on  and  partly  off  a  mining 
claim,  used  to  transport  machinery  and  sap- 
plies  to  and  ore  from  the  mine.  Is  held  not  to 
be  an  improvement  within  the  $600  require- 
ments for  patent  In  Z^hyr  and  Other  Lode 
Mining  Claims,  80  Land  Dec.  510^  It  la  held 
that  work  dtme  acemrdiug  to  a  system  Cor 
the  devidopment  of  a  group  of  ccAtiguons 
dalms  owned  by  one  person  la  to  be  con- 
sidered as  an  improvement  within  the  VSOO 
reqtdrement. 

The  Secretary  at  the  Interior  points  out 
that  the  same  kind  of  ImproTonents  requir- 
ed annually  are  required  nndo:  the  $600  ex- 
penditure section  of  the  federal  statute,  and 
for  that  reastm  the  kind  improremait  in 
that  case  was  held  to  be  Boffldent  for  a  pat- 
ent 

In  Smelting  Co. t. Kemp.  101  U.S. 630. 666. 
26  L.  Ed.  875,  the  principal  aneatloo  was 
whether  In  a  court  ot  law  a  patent  to  a  min- 
ing claim  might  be  collaterally  attacked  b*- 
cause  the  land  olDcers  had  made  a  mistake 
of  law  in  isBOlng  the  same^  and  the  oomt 
held  that  it  could  not  In  the  course  of  the 
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discussion,  bowever,  Mr.  Justice  Ffdd  defined 
the  meaolDg  of  the  words  "labor"  and  'im- 
provements" under  tbe  federal  statute,  and 
said  that  tbe;  mean  sucb  labor  and  Improve- 
ments as  are  performed  or  made  for  the 
development  of  tbe  mine  to  facilitate  tbe 
extraction  of  tbe  metals  it  may  contain. 
In  bis  definition  be  included  such  improve- 
ments as  are  applicable  to  placer  mining, 
and  says  tbat  the  work  or  Improvement  may 
"be  at  a  distance  from  tbe  claim  Itself,  as 
where  the  labor  Is  performed  for  tbe  turn- 
ing of  a  stream  or  tbe  Introduction  of  water, 
or  where  the  improvement  consists  in  tbe 
construction  of  a  flume  to  carry  otF  tbe  debris 
or  waste  nfitterial."  This  statement  in  no  way 
modifies  the  general  doctrine  previously 
stated  by  him,  namely,  that  the  labor  or  im- 
provement wblch  satisfies  tbe  •  statute  Is 
something  wblch  directly  facilitates  the 
development  of  the  mine  and  tbe  extrac- 
tion of  ores  therefrom,  because  In  the  case  of 
a  placM*  mine  the  diverting  of  a  stream  of 
water  is  necessary  for  the  purpose  of  extract- 
ing tbe  ores  from  tbe  gravel,  and  a  flume 
to  carry  away  tbe  dSbrls  Is  necessary  in  or- 
der that  the  mining  may  be  continued.  This 
definition  of  tbe  statutory  requirements  Is 
perhaps  the  earlleat  after  tbe  adoption  oi  tbe 
statute. 

In  FredrKAs  r.  Klauser,  62  Or.  110.  118, 
96  Pac.  679,  682,  the  court  said: 

*^ere  was  no  machinery  or  other  fixtures 
of  importaiKe  at  the  mines,  the  preservation  of 
which  necessitated  a  watchman,  when  the  de- 
velopment work  had  ceased,  and,  this  being  so, 
tbe  worth  of  the  actual  labor  performed  by 
Arbnckle  in  endeavoring  to  increase  the  world's 
wealth  by  making  an  hooest  effort  to  discover 
valaable  minerals  Is  tbe  only  credit  to  which 
be  is  entitled." 

It  Is  further  said  in  tbla  case: 

*7he  word  improvemeot,'  as  thus  used,  evi- 
dently means  sncb  an  artificial  change  of  tbe 
physical  conditions  of  the  earth  in,  upoo,  or  so 
reasonably  near  a  mining  claim  as  to  evidence 
a  design  to  discover  mineral  therein  or  to  fa- 
dlitate  its  extraction,  and  in  all  cases  the  al- 
teration must  reaaonably  be  permanent  in 
diaracter." 

Id  Altoona  QolcfeBllver  Mlnlnr  Co.  In- 
tegral QnlcksUver  Mining  Co,  114  Cal.  100, 
4S  Pac.  1047,  the  jury  had  been  Instructed 
tbat  annual  expenditure  might  consist  In 
digging,  etc,  "or,  if  the  mine  be  idle,  it  may 
consist  of  tbe  services  of  a  watchman  or  cus* 
todlan  In  looking  after  the  property  and  tak- 
ing care  of  the  same."  The  court  said: 

"To  constitote  a  general  rule,  this  would  re- 
qoire  some  qualification.  If  this  sort  of  care 
was  necessary  to  preserve  tunnels,  buildings, 
or  any  straetnrea  erected  to  work  tbe  mine, 
and  which  would  be  necessary  In  ease  work 
were  resumed,  1  see  no  reason  why  it  would 
not  constitute  work  upon  the  mine  as  much  as 
the  erection  of  sucb  structures  In  the  first  in* 
stance  would.  But  U  there  was  only  tba  naked 


claim  to  be  looked  after,  and  a  watchman  ware 
placed  there  merely  to  warn  prospectors,  and 
thus  prevent  a  relocatim,  it  would  not  bo 
labor  upon  the  mine  in  the  sense  of  the  stat- 

ute." 

In  Hough  V.  Hunt,  138  OaL  142,  70  Fae. 
1060,  94  Am.  St  Rep.  17,  the  same  court  In 
discussing  whether  the  services  of  a  watch- 
man could  be  held  to  be  assessment  work, 
ported  out  when  and  when  not  tbe  same 
would  be  allowable  as  annual  expenditures, 
and  held  that,  where  there  were  structures 
upon  tbe  mine  wblch  were  Ukely  to  be  lost  if 
not  cared  for,  and  the  structures  would  be 
required  then  work  would  be  resumed,  the 
services  of  a  watchman  might  be  allowed  as 
assessment  work. 

In  Merchants*  Natlmial  Bank  t.  McKeown, 
60  Or.  825, 119  Pac.  834,  the  court  said: 

"The  expense  of  the  keeper  is  only  allowa- 
ble as  annual  labor  when  the  mine  is  tempo- 
rarily idle  and  the  work  is  to  be  resumed 
again,  the  watchman  being  necessary  to  pre- 
serve the  property  needed  when  tbe  work  is 
resumed,  and  cannot  be  bo  applied  from  year  to 
year  indefinitely  as  a  substitute  for  the  annual 
labor." 

In  Doherty  Morris;  17  Oolo.  ICS,  28  Pac 
86,  the  court  held  that  labor  performed  by  the 
owner  of  a  mine  In  constructing  a  wagon 
road  thereto  for  the  purpose  of  better 
developing  and  operating  the  same  may  be 
treated  as  a  compliance  with  the  law.  relat- 
ing to  the  annual  asaeaamwit  wortc  thereoiL 
The  declaion  was  baaed  upon  the  language  i» 
ed  in  Smelting  Co.  v.  Kemp,  104  U.  S.  636,  20 
li.  Ed.  87S,  and  the  arolicatlon  of  the  doctrine 
that  work  done  outside  of  tbe  idaim  mi^  be 
work  done  on  the  <daim  la  applied  to  a  road. 

In  Nevada  BKploratlon  ft  Mining  Oo.  t. 
Sprigga,  41  Utah,  171. 181.  124  Pac.  770,  778. 
the  court  was  discussing  the  principle  that 
a  system  or  plan  of  development  waa  sufll- 
<dent«to  meet  the  requlremrat  of  the  annual 
expenditure  on  each  of  a  group  ot  dalms, 
and  in  that  connecti<»i  said: 

"We  think  that  what  is  intended  1^  the  use 
of  the  term  'system'  or  'general  system*  of 
work  means  simply  this:  That  the  work,  as 
It  is  coomieneed  on  tbe  ground,  is  such  that, 
if  continued,  will  lead  to  a  discovery  and  de- 
velopment of  the  veins  or  ore  bodies  tbat  are 
supposed  to  be  in  tbe  dsims,  or,  if  these  an 
known,  tbat  the  work  will  facilitate  the  ex- 
traction of  the  ores  and  niueraL**  . 

It  was  upon  this  theory  that  the  Utah 
court  cited  Doherty  t.  Morris,  17  Colo.  105,  28 
Pac.  86,  and  approved  the  same.  But  it  la 
to  be  noticed  that  the  court  adhered  to  the 
proposition  that  woric,  In  order  to  comply 
with  the  annual  expenditure  requirement, 
must  be  <s&lculated  to  facilitate  the  dis- 
covery in  or  extraction  of  ores  from  the  mine. 

In  Book  V.  Justice  Mlnhig  Co.  (C.  G.)  68 
Fed.  113«  the  court  was  likewise  discuwing 
the  principle  which  allow*  woi^  to  be  done 


Digitized  by  Google 


280 


198  PACIFIO  REPORTER 


(N.U. 


ontslde  of  or  npoo  one  of  a  group  of  dalms 
for  the  benefit  of  all  But  In  that  case  the 
doctrine  Is  reiterated  that  such  work  must  be 
done  for  the  purpose  of  prospecting  or  de* 

veloplng  the  mtne. 

In  Power  v.  Sla,  24  Mont.  243, 61  Paa  468, 
while  the  court  had  under  consideration  the 
question  of  pleading.  It  nevertheless  adhered 
to  the  same  doctrine  that  the  annual  ex- 
penditure^ In  order  to  hold  a  mining  claim, 
must  be  made  for  the  devel<^ment  of  the 
claim  and  to  facilitate  the  extraction  of  the 
minerals  it  may  contain. 

In  Lockhart  t.  KoiUns,  2  Idaho,  640,  21 
Pac  413,  a  man  had  been  employed  as  a 
watchman  to  take  care  of  the  buUdlngs  and 
Improvements  upon  a  mining  claim  at  a  sal- 
ary of  $500  a  year.  The  Improvements  con- 
sisted of  buildings,  engine/  boiler,  machinery, 
hoisting  works,  etc.,  which  were  used  in  the 
development  of  the  mine.  The  court  held 
that  the  services  Qf  this  watchman  fulfilled 
the  requirements  of  thef^eral  statute;  but 
It  Is  to  l)e  observed  that  the  ImiHVTements 
consisted  of  the  Instrumentalities  necessary 
to  be  used,  and  which  had  been  used  by  tt^ 
owners  in  the  actual  working  and  develop* 
ment  of  the  mine.  In  this  case  there  are 
dted  several  cases  in  which  the  question 
was  as  to  whether  certain  kinds  of  labor 
upon  a  mine  would  entitle  the  person  per- 
forming the  same  to  a  mechanic's  lien.  This 
part  of  the  opinion  we  do  not  regard  as 
sound.  Work  and  labor  upon  a  mine  within 
a  mechanic's  lien  statute  may  or  may  not  be 
the  same  thing  as  work  and  labor  upon  a 
mining  claim  within  the  requirements  of  the 
annual  ecpendlture  statute.  The  two  re- 
quirements are  founded  upon  an  entirely  and 
distinct  principle. 

■  In  Snyder  on  Mines,  S  ^<  the  doctrln*  of 
the  cases  is  summariced  as  follows: 

**The  test  Id  all  cases  which  should  be  td^ 
plied  to  'annual  labor"  Is  whether  the  work  or 
improvements  tend  to  develop  the  claim;  and 
facilitate  the  extraction  of  the  mineral  and  val- 
uable contents  therefrom.  Any  ll^r  or  im- 
provemeatB  meeting  this  requirement  wQl  satis- 
fy'the  statute;  nothing  else  will." 

In  Undley  on  Mines  (3d  Ed.)  1  629,  It  Is 
said: 

"A  stamp  mill,  even  though  located  upon  and 
used  exclusively  in  connection  with  that  par- 
ticular mining  claim,  is  not  a  satisfactory  Im- 
provement, for  it  does  not  facilitate  the  extrac- 
tion of  th'e  mineral  from  the  claim;  and  the 
same  rule  applies  to  a  lime  kiln  and  to  ex- 
cavation for  the  foundation  of  a  smelter." 

In  Sexton  t.  Washington,  etc;,  Oo.,  65 
Wash.  3b9.  104  Pac.  614,  a  road  buUt  Into  a 
small  unorganised  mining  district  by  all  the 
miners  owning  claims  U  was  held  might  be 
considered  as  work  upon  and  for  the  develop- 
ment of  all  sucb  claims,  citing  with  approval 
Doherty  t.  UorrlSr  17  Oolo.  106,  28  Pac.  85. 
This  case  certainly  goes  to  great  length  la 
the  application  of  the  doctrine  In  regard  to 


roads  serving  as  annual  assessment  work. 

We  have  made  a  thorough  examination  of 
all  the  cases  upon  this  subject,  and  And  a 
oomparatlve  unanimity  of  opinion.  The 
cases  all,  in  effect,  agree  that  work  and  labor 
or  improvements  to  satisfy  the  statute  must 
bear  same  direct  relation  to  the  developmei^ 
of  the  claim  or  the  extraction  of  ores  there- 
from. In  the  case  of  labor  actually  perform- 
ed in  mining  or  improvements  In  the  way  at 
hoisting  machinery,  there  Is  no  dUficuIty. 
The  relation  of  the  same  to  the  improvement 
of  the  claim  Is  direct  and  aj^ier^t.  In  the 
case  of  a  watchman,  where  be  guards  and 
protects  machinery  or  Improvements  directly 
connected  with  the  mining  opwatiMis  l^Km 
the  property,  there  can  be  no  controversy 
as  to  the  appUcablllty  of  so<4i  work. 
as  annual  expenditure.  In  the  case  of  roads 
over  which  machinery  and  sn{H>li^  for  the 
development  and  working  of  the  mine  are 
hauled  to  the  mine,  and  ore  is  hauled  from 
the  mine,  the  applicability  is  less  direct  and 
logical.  It  may  be  said,  however,  that  if 
b{rf8ttng  machinery  with  which  waste  and 
ores  are  to  be  removed  from  the  mine  is  an 
improvemoit,  a  road  over  which  such  machin- 
ery is  hauled  to  the  mine  is  likewise  such 
an  Improvement  So  It  may  be  said  that 
such  road  over  which  the  ore,  when  raised 
to  the  surface,  may  be  hauled  directly  fadl- 
ttatea  the  development  of  the  mine  and  the 
extraction  of  the  ores,  because  they  must 
be  removed  from  the  shaft  or  tunnel  in  order 
to  continue  the  mining  operations.  In  this 
sense  the  holding  that  the  services  ct  a 
watchman  and  the  building  of  roads  is  wotk. 
upon  the  mine  is  Justifiable. 

On  the  other  hand,  it  Is  to  be  observed  in 
this  connectkm  that  the  fMeral  statutes  oonr 
tain  not  a  single  word  relative  to  the  reduc- 
tion of  0K»  and  the  extractim  of  the  preo 
lous  metals  therefrom.  Tbe  legislatitm  on 
the  subject  deals  solely  with  mining  vpam- 
tlons,  and  Congress  has  not  concerned  ixamt 
by  a  single  expressimi  with  reduction  ww^a 
or  the  reduction  of  ores,  except  In  section 
2337,  R.  S.  U.  S.  (U.  &  Oomp^  St  |  4646), 
which  provito  tliat  five  acres  of  noncontigu- 
ous, ncmmineral  land  may  be  embraced  and  In- 
cluded In  an  aiqpUcation  for  a  patut  for  m 
lode  dalm,  and  that  the  owner  of  a  Quarts 
mlU  or  reduction  works,  not  owning  a  mine 
In  connection  therewith,  may  likewise  re- 
ceive a  patent  for  his  mill  site.  It  is  om- 
templated  by  the  congressional  legislation 
therefore  that  reduction  works  are  to  be 
separate  and  apart  from  mining  operations, 
and  mlU  sites  upon  which  reduction  woAs 
are  to  be  ereded  the  owner  of  a  claim 
must  consist  of  nmicontlgnons  and  nonmlner- 
al  lands.  Mo  aimual  ej^endlture  is  required 
to  be  made  upon  mill  sites,  and  tbe  improve- 
ments thereon  bear  no  relation  whatevtt  to 
the  mining  operaticms  In  so  far  as  the  fed- 
eral l^islation  Is  cohcwned.  A  mill  eneled 
upon  noncontiguous  and  nonmineral  lands 
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woald  as  mucb  fadlttate  the  development  of 
a  mine  In  connection  therewith  as  a  mill 
erected  apon  the  mine  Its^,  and  yet  no  one 
woald  contend,  we  believe,  that  such  an  im- 
prov(;ment  would  satisfy  tile  reqnirementB  of 
the  federal  statute. 

[f]  From  what  has  been  said  It  would 
■eon  dear  that  the  work  and  labor  perform- 
ed, and  repairs  made  upon  the  mill  In  que»- 
tion  In  this  case  do  not  meet  the  requirements 
of  the  federal  statute  In  regard  to  annual 
expenditure  upon  the  mining  claims  of  the 
appellant. 

[2]  2.  The  district  court  held:  That  at  the 
time  of  the  relocation  of  the  ground  In  con- 
troversy by  the  appellee  he  occupied  no  fldn- 
dary,  contractual,  or  other  relation  with  the 
appellant,  so  as  to  preclude  him  from  making 
such  relocation.  An  Issue  was  made  In  the 
pleadings  In  this  regard,  and  presented  in  the 
briefs  of  the  parties  In  this  court.  I'he  rela- 
tlcoi  existing  between  the  parties  at  the  time 
appears  from  the  statements  of  facts  in  the 
case,  with  these  additional  facts,  which  in- 
fer^tlally  are  drawn  from  the  evidence,  and 
In  oar  Judgment  no  other  inference  could  be 
drawn  therefrom.  That  at  the  time  or  prior 
to  the  cancellation  of  the  contract  between 
appellee  and  Hayden  the  appellee  conceived 
the  Idea  of  relocating  the  minea  for  bis  own 
benefit  and  In  his  own  name.  This  inference 
Is  drawn  from  the  fact  that  he  remained  Ui 
a  house  upon  the  mine  and  lived  there  for 
several  months  after  Che  termination  of  the 
contract,  and  did  attempt  to  relocate  the  land 
at  the  very  first  importunity.  The  explana- 
tion given  by  him  to  the  effect  that  be  had  no 
money  to  go  elsewhere  is  so  unreasonable 
that  it  cannot  be  taken  as  substantial  evi- 
dence in  the  Ul06  ct  bis  acta  In  connection 
therewith.  He  aj^farently  bad  suffldoit 
means  for  subsistence  vrithoot  labor  during 
this  time,  and  was  only  away  <mce  from  the 
dalm  for  a  few  days.  We  can  easily  under- 
stand that  be  might  not  have  the  means  to 
remain  upim  the  daim  without  work  to  ob- 
tain them,  bat  our  reason  will  not  be  con- 
vinced that  he  remained  upon  the  daim  witb- 
oat  other  reason  tlian  that  he  liad  no  means 
to  go  elsewhere.  The  evidence  shows  tliat 
appellee  bad  no  particular  knowledge  of  the 
value  of  Uie  mine  or  Its  Improvements,  nor 
had  be  aeen  It,  until  after  he  wait  into  poa* 
■essliHi  under  the  terms  of  the  ccmtract  with 
Hayden.  Tliat  the  InformatlMi  be  bad  with 
reference  to  the  mine  of  material  value  was 
obtained  by  him  while  It  was  in  his  posses- 
don  under  the  contract  to  purchase  the  ctm- 
trdiUiif  interest  While  he  liad  no  contract 
with  the  corporatl<m,  hia  contract  with  ite 
prtndpal  atockbotder,  under  whidi  he  took; 
and  held  possession  for  six  months  during  the 
year  1016.  created  sndi  a  rdatlon  with  Hay- 
den as  that  would  preclude  him  from  relocat- 
ing the  same  to  Hayden'a  disadvantage  to 
the  same  extent  as  bad  audi  contract  been 
directly  with  the  corporation.  The  contract 


provided  that  all  Improvonenti  plated  upon 
the  mine  by  appellee  should  vest  in  the  cor- 
poration in  case  of  its  cancellation,  so  that 
the  corporation  was  a  benefldary  in  the  con- 
tract, and  to  that  extent  interested  therein. 

Under  the  law  a  mine  owner  has  the  whole 
calendar  year  within  which  to  do  the  assess- 
ment work,  and  he  is  not  limited  to  doing 
any  particular  part  of  it  at  any  particular 
time.  2  Llndley  on  Mines,  |  624.  But  the 
duty  to  perform  exists  during  aU  of  that 
time,  and  one  in  possession  under  contract 
to  purchase,  or  under  a  lease,  ia  duty  bound 
to  perform  the  annual  assessment  work  to 
prevent  a  forfdtnre  by  rdocatlon 

In  the  case  of  Godfrey  v.  Faust,  IS  S.  D. 
507,  101  N.  W.  718,  the  Boaton  &  S.  D.  Com- 
pany, through  its  superlntendoit,  bad  a  con- 
tract for  the  purchase  of  the  Dave  and  Faust 
lodes,  and  their  soiwrlntendent  did  the  neces- 
sary r^resentation  work  upon  the  mines. 
It  was  contended  that  this  was  not  proper, 
as  they  were  not  authorized  to  do  the  wwk. 
The  court  said: 

*^e  work,  therefore,  done  by  the  Boston  ft 
S.  D.  Co.  under  the  contract  ati>ove  referred 
to,  inured  to  the  benefit  of  the  defendant,  as  it 
was  not  only  the  right  of  the  Boston  &  S.  D. 
Co.  to  do  the  asBessment  work,  but,  being  In 
poflsession  upon  this  contract,  it  was  its  duty 
to  do  the  work  in  order  to  preserve  the  de- 
fendant's right  to  the  property." 

In  the  case  of  Lowry  v.  Silver  City,  etc., 
Mining  Co.,  170  U.  S.  106,  21  Sup.  Ot  104, 
45  L,  Ed.  isi,  lessors  at  a  mining  claim  at- 
tempted to  make  relocation  tbereof,  and  the 
Stq>reme  Court  of  the  United  States  said: 

"This  was  plainly  an  attempt  on  the  part  ai 
the  plalntifFs  in  erroi^two  of  whom  were  les- 
sees of  the  defendant  In  error— under  the 
forms  of  law  to  appropriate  to  themselves 
property  which  for  years  had  been  in  the  un- 
challenged possession  of  the  defendant  in  error, 
and  upon  which  it  had  expended  maDj  hundreds 
of  doUars.  That  such  attempt  was  unsuccesB- 
ful  in  the  courts  ia  no  mora  than  was  to  be 
expected. 

"The -Supreme  Court  of  the  state  placed  its 

dedBions  upon  two  grounds:  First,  that  al- 
though the  Bvening  Star  claim  Included  the 
original  discovery  shaft  of  the  Wheeler  daim, 
it  did  not  thereby  destroy  that  daim,  in  view 
of  the  fact  that  long  prior  to  the  location  of 
the  Evening  Star  the  owners  of  the  Wheeler 
bad  located  a  new  shaft  and  developed  the 
mine  in  that  shaft.  •  *  •  The  other  ground 
was  estoppel,  by  virtue  of  the  lease  under 
which  two  of  the  plaintiffs  in  error  acquired 
possession.  While  the  former  ground  is  the 
one  prindpally  discussed  to  the  opinion,  the 
latter  was  adverted  to  in  a  few  words  at  its 
dose.  The  latter  is  suffident  to  disposA  of 
the  case  In  this  court." 

In  the  case  of  Stewart  et  aL  v.  Westlake. 
148*  red.  840, 78  C  O.  A.  341,  It  was  held  that 
the  lessee  of  a  mining  daim,  who  was  in 
possession  and  who  had  contracted  to  do 
work  up<m  the  daim  that  would  be  auffldent 
for  the  assesaroent  vrork,  and  who  relocated 
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the  claim  Id  the  name  of  tUrd  prfrtlea,  ob- 
talDed  DO  rl^t  Tlw  court  said: 

"The  law  of  the  case  ie  well  eettied.  The 
lessee  of  a  miiiinc  claim  who  has  contracted 
to  do  an  amoaDt  ^  work  thereon  which  would 
be  a  sufficient  compliance  with  the  legal  re- 
quirements in  respect  of  development,  and  also 
to  notify  the  leaeor  of  any  intention  to  sur- 
render or  abandoo  the  leaee,  cannot,  upon 
failing  to  perfonn  his  obligatioDS,  secretly  re- 
locate the  claim,  and  so  secure  and  hold  for 
himself  the  title.  A  patent  obtained  under 
such  cireumataDcea  will  be  decreed  to  be  held 
In  trust  for  the  leaaor.** 

The  testimony  shows  that  the  appellee  rec- 
ognized his  duty  to  perform  the  assessment 
work.  ■  In  his  correspondence  with  Hayden 
he  agreed  to  do  this.  If  nothing  more.  If 
he  had  done  the  work  contemplated  by  the 
terms  of  his  contract,  there  would  have  been 
no  question  but  what  sufficient  labor  or  im- 
provements would  hare  been  performed  or 
made  upon  the  claim  to  have  satlsfled  the 
law.  It  was  Just  as  much  his  duty  to  per- 
form the  assessment  work  during  the  six 
months  In  which  he  had  possession  of  the 
claim  as  it  was  for  the  appellant  to  do  it  dar- 
ing the  other  six  months.  He  failed  in  his 
duty,  If  the  work  was  not  done,  as  much  as 
the  appellant,  and  now  seeks  to  take  advan- 
tage  of  his  failure  to  perform  the  labor  which 
he  recognized  was  his  doty  to  perform  and  to 
use  the  Information  he  obtained  under  his 
contract  with  Hayden  to  further  his  own  In- 
terests. His  relation  placed  lilm  In  a  position 
where  he  could  injure  Uayden  aod  the  appel- 
lant, just  as  though  he  had  been  their  confi- 
dential agent,  and  persons  placed  In  such  a 
position  are  not  permitted  to  take  advantage 
of  the  information  obtaioed  thereby,  even  aft- 
er the  relation  has  ceased.  1  MtK^hem  on 
Agency,  SS  1209, 1210,  1216,  1217,  1218 ;  Rlngo 
V.  Binus,  10  Pet.  269,  9  L.  Ed.  420;  Trice  v. 
Comstock,  121  Fed.  620,  S7  C.  0.  A.  646,  61 
L.  R.  A.  176. 

The  case  of  Trice  t.  Comstock,  supra,  re^ 
views  the  authorities  generally  on  this  sub- 
ject. In  that  case,  Trice  and  Beemer,  real 
estate  men,  had  a  tract  of  land  listed  with 
them,  although  they  bad  no  contract  to  pur- 
chase. They  employed  Rletmeyer  and  Com- 
stock to  secure  purchasers  for  this  and  other 
lands.  After  obtaining  luformatlon  as  to 
the  value  of  this  land  during  the  time  they 
were  so  employed,  the  agency  was  canceled. 
Thereafter  Comstock  bought  the  land  him- 
self. In  a  suit  to  hold  thm  oODStructlTO 
trustees,  the  court  said: 

"Nor  is  It  any  defense  to  the  suit  to  enforce 
this  trust  that  the  agency  had  terminated  be- 
fore the  confidence  was  violated.  The  duty  of 
an  attorney  to  be  true  to  his  client,  or  of  any 
agent  to  be  faithful  to  his  principal,  does  not 
cease  when  the  employment  ends,  and  it  can- 
not be  reDonnced  at  will  by'  the  termination  of 
the  relation.  It  la  as  sacrcid  and  inviolable  aft- 
er as  before  the  expiration  of  its  term.  Eoff 
T.  Irvine,  1D8  Uo.  878^  88S,  18  a  W.  907,  S2 


Am.  SL  Rep.  600;  Robb  v.  Green  [1805t]  2  Q- 
B.  316.  317-320;  Loula  v.  Smellie  [1806]  73 
Law  Times  (N.  a)  m  228.  *   •  * 

*^or  was  diecretton  or  authority  to  sell  these 
1,025  acres  of  land  requisite  to  disable  tbiB 
agent  from  buying  and  holding  them  adversdy 
to  his  principals.  Every  agency  creates  a  fidu- 
<nary  relation,  and  every  agent,  however  lim- 
ited his  authority,  is  disabled  from  aaiag  any 
information  or  advantage  he  acquires  throoKb 
his  agency,  either  to  acquire  property  or  to 
do  any  other  act  which  defeats  or  bindera  the 
efforts  of  his  principals  to  accomplish  the  pur- 
pose for  which  the  agency  was  established. 
In  Gardner  v.  Ogden,  22  N.  T.  327,  843,  860. 
78  Am.  Dec.  102,  tbe  derh  of  the  brokers  of 
the  plaintiffs,  was  held  to  be  disabled  from 
buying  the  plaintifTs  property,  although  be 
never  had  any  discretion  or  authority  relative 
to  the  sale  of  it  In  Winn  v.  DtUon.  27  Miss. 
494,  497,  Dillon  was  declared  to  be  disabled 
from  purchasing  tbe  lands  he  acquired,  al- 
though the  only  authority  he  ever  had  wu  to 
search  out  and  report  their  descriptions.  In 
Davis  V.  Hamlin,  108  111.  30.  48,  48  Am.  Bep. 
641,  an  agent  of  a  lessee  to  procure  amuae- 
meats  for  his  theater,  who  never  had  any  aa- 
tfaority  to  deal  with  the  leasehold  estate,  was 
held  to  be  disabled  from  taking  a  renewal  of 
the  lease  himself,  and  was  adjudged  to  hold 
the  leasehold  interest  which  he  had  secarod 
for  the  exduaive  use  and  benefit  ol  hia  prin- 
cipal. 

"The  truth  is  that  the  principle  of  Uw 
which  controls  tbe  determination  of  this  case 
is  not  limited  or  conditioned  by  the  interest, 
powers,  or  injuries  of  the  parties  to  the  fidu- 
ciary relations.  It  is  as  broad,  general,  and 
universal  as  the  relations  themselves,  and  it 
charges  everything  acquired  by  the  use  of 
knowledge  secured  by  virtue  of  these  trust  re- 
lations and  in  violation  of  the  duty  of  fidelity 
imposed  thereby  with  a  constructive  trust  for 
the  beneOt  of  the  parties  whose  con&deoce  is 
betrayed.  It  dominates  and  controls  the  ge- 
lation of  attorney  and  client,  principal  mud 
agent,  employer  and  trusted  employee,  as  com- 
pletely as  the  relation  of  trustee  and  cestui  que 
trust  In  Greenlaw  v.  King.  6  Jur.  19,  Lord 
Chancellor  Cottenham,  speaking  of  this  doe- 
trine,  says:  Tbe  rule  was  one  of  universal 
application,  affecting  all  persons  who  came 
within  its  principle,  which  was  that  no  partr 
can  be  permitted  to  purchase  an  interest  when 
he  had  a  duty  to  perform  which  was  inconsist- 
ent with  the  character  of  a  purchaser.*   •   •  • 

"The  rule  upon  this  subject  was  clearly  and 
not  too  broadly  stated  in  the  American  note  to 
Keech  v.  &inford.  1  White  &  T.  Lead.  Cas.  in 
Bq.  (4th  Am.  Ed.)  p.  62.  *page  58,  in  these 
words:  'Wherever  one  person  is  placed  in 
such  relation  to  aootber,  by  the  act  or  era- 
sent  of  that  other,  or  the  act  of  a  third  person, 
or  of  tbe  Isw.  that  be  becomes  interested  for 
bim.  or  Interested  with  him,  in  any  subject  of 
property  or  business,  he  is  prohibited  from  ac- 
quiring rights  in  that  subject  antagonistic  to 
the  person  with  whose  interests  he  has  become 
associated.*  - 

"Tbe  facta  of  tbe  case  in  hand  brought  it 
squarely  within  this  rule,  charged  the  title 
which  tbe  agent  Comstock  acquired  witb  a 
constructive  trust  for  the  benefit  of  bla  prin- 
dpala,  and  furnished  snabtantial  gronnd  for 
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Ueir  ippUcfttion  to 
propriate  relief.  • 

"Bat  the  fidaciary  relstion  tkrongh  which 
■gent  C.  W.  Comstock  procured  his  informatioii 
and  kaowledce  of  the  location,  character,  and 
nlue  of  thim  tract  of  lud,  hia  aecoptanco  of 
tiic  ageiKj,  his  leading  of  th«  probaU*  pur* 
ehiaer  to  the  propertj,  Ua  receipt  from  hIa 
prindpala  of  the  expenses  of  this  trip,  forbade 
bim  from  purcbasiof  this  land  for  himself,  and 
therelqr  preventing  his  prindpals  from  sfFocUng 
I  sale  (rf  it,  and  eharced  it  in  bia  bands  with 
a  constroctiTe  trust  in  their  Cavor.** 

In  tbe  case  of  Eoff  r.  Irrbie,  106  Mo.  378, 
18  S.  W.  907.  32  Am.  St  Rep.  600,  tbe  Sn- 
prane  Goart  of  Miseoarl  Uiat  an  attor- 
nef  who  had  been  consnlted  with  refwence 
to  the  title  to  property,  and  havtiig  glren  ad- 
vice In  connection  therewith,  although  his 
oaployroent  was  Tepodlated  by  the  ownw  of 
the  land,  yet  he  was  precluded  from  purchas- 
tng  an  ontstandtng  title,  the  Infbnnatlon  with 
reference  thereto  having  been  obtained  from 
an  i^raet  fumUlied  him  by  tbe  owner  of 
the  land,  notwithstanding  the  relatlm  had 
long  terminated. 

There  are  many  cases  decided  by  the  courts 
hoUUng  that  a  person  occupying  fiduciary  re* 
latlona  with  the  owner  of  a  mining  daim  Is 
precluded  from  relocaanK  the  aame.  Lock- 
ard  V.  BoUlna,  2  Idaho  (Hash.)  540.  21  Pac 
414;  Ai^nttne  Mhili«  Co.  t.  Bmedlct,  18 
Utah,  188,  S6  i^ac  S5»;  O'Neill  t.  Otero,  15 
N.  M.  707.  118  Pac.  614 ;  Largey  t.  Bartiett. 
18  Mont  268,  44  Pac.  065;  Fisher  v.  Sey- 
mour, 23  Colo.  o4Stt  40  Pac.  82,  Lockhart  w, 
Leeds.  195  U.  8.  427.  25  Sup.  Ct  76,  49  L. 
Ed.  263;  LAwry  v.  Mining  Co.,  179  U.  8.  196, 
21  Sup.  Ct  104.  45  U  Ed.  161 ;  Ball  Dolan, 
18  8.  D.  658,  101  N.  W.  710 ;  Utah  Mining  ft 
Ufg.  Co.  T.  DIckert  etc..  Go.  6  Utah,  183, 
21  Pac.  1002.  5  U  R.  A.  259. 

"With  reference  to  what  occurs  after  tbe 
ageocr  is  ended,  it  is  not  generally  true  that 
the  dnty  and  responBibility  of  the  agent  ter- 
minatea  with  the  agency.  On  the  other  hand, 
there  is,  as  baa  been  seen,  a  considerable  dasa 
<rf  cases  In  which  it  is  held  that  an  agent  wQl 
not  be  permitted,  after  the  termination  of 
his  agency,  to  uke  advantage  of  information 
which  be  acquired  in  a  confidential  capacity, 
daring  tbe  agency,  respectinE  the  principal's 
biuiuess  plans  or  purposes  to  obtain  for  him- 
self risbts  or  interests  which  he  thus  learns 
that  tbe  principal  intended  to  acqnire  and 
tbe  acquisition  of  which  by  tbe  agent  would 
defeat  the  purposes  of  the  principal"  (citing 
Trice  v.  Cometock.  121  Fed.  G20,  67  O.  C.  A. 
646,  61  L.  R.  A.  176;  EoiT  v.  Irvine,  108  Mo. 
378,  18  S.  W.  907,  32  Am.  St  Rep.  600;  Den- 
iiinon  T.  Aldrich,  114  Mo.  App.  700.  91  S.  W. 
1024).  1  Mechem  on  Agency,  par.  1235. 

The  principle  luTolved  Is  not  unlike  ttut 
m  the  case  of  Lockhart  v.  Mining  Co..  16  M. 
M.  237,  U7  Pac.  837,  In  which  Mr.  Justice 
Parker,  in  summing  up  tbe  case,  said: 

"We  have  thus  a  case  pleaded,  proved,  and 
found  by  tbe  court  as  follows:  A  prospector 
under  contract  posts  a  location  notice  and  initi- 
ates a  location;  he  is  charged  frtth  tbe  duty 


of  performing  the  several  acts  of  location;  bo 
enters  into  a  fraudulent  conspiracy  to  refrain 
from  perfecting  tbe  location  sod  to  cause  a 
forfeiture  thereby;  he  do«s  refrain  from  doing 
said  acta  and.  upon  forfeiture,  delivers  pos- 
session to  the  conspirators.  This  certainly 
makes  out  a  case,  and,  irrespective  of  the 
other  allegations  In  tbe  complaint,  entitles  the 
plaintiff  to  the  relief  sought" 

[3]  The  failure  to  do  tbe  annual  assess- 
ment work  required  by  tbe  federal  statute 
does  not  forfeit  a  mining  claim,  but  it  re- 
quires the  Intervention  of  a  third  party  and 
a  relocation  of  the  ground.  2  Llndley  on 
Mines,  f  661;  1  Snyder  on  Mines.  {  660; 
Morrison's  Mining  Bights,  p.  12& 

"Although  the  owner  of  a  location  has  failed 
to  do  the  necessary  assessment  work,  so  that 
the  ground  is  subject  to  a  relocation,  yet  if,  be- 
fore any  such  relocation  by  others,  be  per- 
form tbe  amount  of  assessment  work  required 
by  the  statute,  then  his  rights  are  rerived,  and 
a  subsequent  relocatiim  Is  Invalid."  Justice 
Minhig  Co.  T.  Barclay  et  at.  (O.  C.)  82  Fed. 
664. 

So  tiiat  at  tbe  time  the  appellee  attempted 
a  relocation  of  the  mine  the  app^lant's  In- 
terest therein  liad  not  forfeited,  bot  was  <mly 
subject  to  forfeiture.  Tbe  proofs  of  assess- 
ment work  made  by  appellant  were  filed  on 
the  31st  day  of  December,  ^m  whfch  it 
might  be  Inferred  that,  depending  upon  b[>- 
pellee  to  do  this  assessment  work,  the  making 
of  these  proofs  was  delayed  until  it  was  Im- 
possible  to  do  other  work.  This,  however, 
would  be  immaterial  as  the  r^ts  of  the  ap- 
peliant  would  be  intact  except  for  the  un- 
lawful acts  of  the  appellee. 

Other  queetiona  are  raised  which  we  do 
not  find  It  necessary  to  decide. 

The  motion  for  rehearing  will  be  denied, 
and  the  Judgment  of  the  court  will  be  revers- 
ed, and  tbe  cause  remanded,  with  instruc- 
tions to  enter  Judgmoit  for  the  appellant, 
and  It  Is  so  ordered. 

ROBERTS,  O.  J„  and  PARKER,  J„  concur. 

On  Second  Motion  for  Rehearing. 

BRICE,  District  Judge  I.  Appellee  con- 
tends that  the  Supreme  Oourt  had  no  Juris- 
diction to  entertain  or  consider  this  appeal, 
because  It  was  allowed  more  than  aae  year 
after  the  rendition  and  entry  of  the  final 
Judgment  This  question  was  heretofore 
raised  In  this  case  on  the  19th  day  of  Sep- 
tembw,  1918,  by  a  motion  to  dismiss.  This 
motion  was  overruled  without  an  opinion  on 
January  8, 1019,  under  the  authority  of  Rom- 
ero V.  Mclntosfi,  19  N.  M.  612,  145  Pac  254, 
and  no  motion  for  rehearing  of  tliat  que^ 
tlun  was  filed.  Thereafter  the  case  was  aul^ 
mltted  on  Its  merits,  and  reversed  and  ren- 
dered in  favor  of  the  appellant  .on  August  19, 
1919,  and  a  motion  for  rehearing  was  over- 
ruled February  14.  1921.  This  question  was 
not  ralssd  In  appellee's  original  brief  on  the 
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merftB,  nor  In  hla  moUoD  tor  T^earins.  and 
now  It  Is  sought  to  have  us  review  our  orig- 
inal action  In  ovemiling  the  motion  to  dis- 
miss this  appeal  by  a  second  motion  for  re- 
hearing on  the  merits.  Under  these  cir- 
cumstances, this  court  will  not,  at  this  time, 
review  Its  former  action. 

[4]  IL  It  is  further  contended  that  no 
Issue  appears  In  the  pleadings  that  would 
authorize  the  Supreme  Oourt  to  consider  the 
question  of  whether  or  not  there  existed 
such  fiduciary  relations  between  appellant 
and  appellee,  as  would  preclude  appellee 
from  making  a  relocation.  Hie  trial  court 
decided  this  question,  and  by  agreemoit  ot 
appellee  permitted  ai^ellant  to  tile  an 
amended  reply  raising  this  Issue.  The  dis- 
trict court  having  determined  the  question, 
and  It  having  been  presented  to  the  Supreme 
Court  to  the  briefs  of  both  parties,  the  Issue 
was  properly  before  the  Supreme  Court.  Gan- 
avan  v,  Canavan,  17  N.  M.  OOS,  ISl  Pac.  493, 
Ana  Cas.  1915B,  1064. 

III.  The  third  point  raised  Is  to  the  effect 
that  there  Is  nothing  tn  the  testimony  offered 
by  plalntifT  to  sustain  its  claim  of  estot^l 
against  defendant  that  would  preclude  the 
defendant  from  making  relocations.  This 
question  has  been  heretofore  thoroughly  con- 
sidered by  the  court  and  its  decision  based 
thereon.  Our  reasons  are  given  at  length  In 
the  opinion  filed  upon  the  first  motion  for 
rehearing,  and  we  find  no  reason  for  chang- 
ing the  views  expressed  in  that  opinion,  and 
adhere  thereto. 

The  second  motion  for  a  rehearing  is  over- 
ruled,  and  It  is  eo  ordered. 

B0BEBT8.  C.  X,  and  PABKBB*  Xt  ecutcur. 


(27  N.  M.  41) 

JONES  V.  ROCKY  CLIFF  COAL  MINING 
CO.   (No.  2405.) 

(Sopreme  Court  of  New  Mexico.  Jan.  24, 1921. 
Rehearing  Denied  Jone  4,  1921.) 

(SylUtitu  bp  the  Oourt,} 

I.  Deeds  «=i32— auitolalm  deed  held  to  pats 
title  as  against  previous  wamuiTy  deed  in 
blank  as  to  grantee. 

A.  and  wife  owned  certain  property.  They 
executed  a  warranty  deed  In  blank  as  to  gran- 
tee and  delivered  it  to  B.,  the  preeideot  of  a 
corporation  C,  who  kept  it  unchanged  for  six 
years,  and  then  bad  O.'s  name  written  in  as 
grantee  and  recorded.  In  the  meantime  D.,  who 
claimed  to  be  the  intended  grantee  in  tbe  orig- 
inal deed,  secured  and  recorded  a  quitdaicn 
deed  from  A  and  wife  conveying  to  her  said 
property  for  the  nominal  conBideration  of  $1, 
while  tbe  original  deed  was  still  in  tbe  posses- 
sion of  B.,  with  no  grantee  named.  B.  was 
acting  both  for  tbe  corporation  and  for  D.  In 
the  transaction,  and  neither  O.  nor  D.  knew 


of  the  other's  dalra.  E<S3  that,  at  the  time 
of  the  execution  and  delivery  of  the  qnitdafji 
deed,  the  warrant7  deed  was  ineffective  as  a 
ooBveyancSk  and  tbe  title,  Mug  in  A  and  wife, 
passed  by  the  qnitdaim  deed  to  T>^  waaA  fliit 
notwithstaadlng  tbe  considerdtlon  tlwrtfar  was 
only  nominal. 

On  Motion  for  Rehearing. 

(AdditUmal  ByUdbua  bp  Editorial  Btaff.) 

2.  Frauds,  statute  of  «=>I29(5)— Under  pirsl 
agreement  to  coivey,  payment  of  full  pur- 
chase price  InsufflolNt  to  vest  aqattable  ti- 
tle In  pureliaser. 
Under  a  parol  agreement  to  convey  land, 
the  payment  of  the  foil  purchase  price,  wltbont 
some  further  part  performance,  sucta  as  de- 
livery of  possesion,  the  making  ot  Tnlnabls 
improvements,  etc.,  is  not  anffldent  to  vsat  ai 
equitaUe  title  in  the  pordiaser. 

Appeal  from  EMstrlct  Court,  HciElnler 
County;  Baynolds,  Jndga 

Suit  by  Annie  A.  Jones  against  the  Rocky 
Cliff  Coal  Mining  Company  and  othvn. 
Judgment  for  Iriaintif^  and  defendant  nanwA 
apipeals.  Afflrmed. 

Statement  of  the  Case. 

This  is  a  suit  to  quiet  title  in  statntoir 
form  brought  by  Annie  A  Jonas,  appellee, 
against  the  appellant,  Rocky  Cliff  Coal  Min- 
ing Gofflpany,  and  others.  The  defendants 
with  the  exception  of  aKMllant  made  da- 
fault  Appelant  answered  denying  title  hi 
app^lee,  asserting  title  In  aroellant,  and 
praying  that  title  be  quieted  tn  It  The  can* 
was  tried  to  tbe  court,  a  Judgment  entered 
quieting  title  to  the  property  in  the  awdles 
0>lalnttff),  which  tbe  appelant  (deftnil- 
ant)  appeals. 

Statement  of  tbe  Facta. 

On  August  1, 1910,  Earner  and  Ellen  Wilson, 
his  wife,  were  the  owners  of  lots  17  to  24, 
Inclusive,  of  block  26,  of  the  Railroad  addi- 
tion to  the  town  of  Gallup.  On  tliat  day 
they  executed  a  warranty  deed  for  said  pren- 
Ises  In  which  the  name  of  tbe  grantee  wu 
left  blank.  The  deed  after  execution  vti 
left  with  Sam  Bushman,  the  attorney  who 
prepared  It,  for  two  years,  and  then  by  hha 
delivered  to  the  defendant  Stephen  Canavan, 
who  dnrlng  all  this  time  was  president  of 
the  appellant,  the  Rocky  Cliff  Coal  Mining 
Company,  a  corporation,  which  he  apparently 
controlled.  This  deed  was  In  the  possession 
of  Canavan  unchanged  until  about  two  years 
priw  to  tbe  trial  of  this  case  in  the  district 
court  in  December,  19ia 

Canavan,  at  the  time  the  Wilsons  executed 
the  deed  last  mentioned,  was  indited  to 
the  appellee,  Annie  A  Jones,  In  some  sum  of 
money,  and  he  agreed  with  her  to  purduss 
for  her  the  lots  in  question  in  consideratiMi 
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•t  Uie  caiictilati«i  of  this  indebtednees.  Aft- 
er the  deed  mentlooed  wds  obtained  by  Cana- 
Tan.  he  showed  it  to  the  appellee,  stating  to 
her  that  it  was  her  deed,  and  that  he  would 
keep  it  nfdy  fOr  her.  Nothing  was  said  be- 
tween them  as  to  the  name  of  the  grantee 
not  appearing  therein.  The  appellee  paid  the 
taxes  on  the  pro[ierty  from  the  time  the  deed 
was  made  until  the  trial  of  the  case.  It 
does  not  appear  that  ^tber  the  appellant  or 
appellee  ever  went  Into  acttial  posaesBloii  ot 
the  property. 

In  the  year  of  IdlS  there  was  some  dls- 
agre^ent  or  difficulty  between  the  appellee 
and  Canavan  in  El  Paso,  at  which  time  some 
threats  were  made,  from  which  appellee  in- 
ferred that  Canavan  intended  to  deprive  her 
of  the  property,  and  upon  the  advice  of  coun- 
sel appellee  secured  from  Wilson  and  wife, 
the  grantors  in  the  original  deed,  a  gnitdaim 
deed  to  the  same  property  for  the  nominal 
oonslderati<m  of  |1.  At  the  time  this  qult- 
daim  deed  was  executed  and  delivered  to 
appellee  (on  July  11,  imS),  the  original  deed 
mentiooed  was  still  in  the  possession  of  Can- 
avan unchanged,  with  no  grantee  named 
therein.  Thereafter  Canavan  requested  Bosh- 
man,  who  had  written  the  original  deed,  to 
write  the  name  of  the  appellant,  the  Bocky 
CBiff  Goal  Mining  Company,  therein  as  gran- 
tee, which  Bushman  did.  This  occurred  late 
In  1916,  and  was  filed  for  record  in  Sep- 
tember, 1&17. 

Canavan  testified  that  the  property  was 
purchased  for  the  appellant,  the  Rocky  Cliff 
Coal  Mining  Company,  paid  for  with  its  mon- 
ey by  check  upon  Its  bank  account  for  $300, 
drawn  by  him,  and  the  grantee's  name  left 
blank  on  account  of  financial  troubles  of 
himself  and  the  corporatlm.  This  testimony 
Is  corroborated  in  a  vague  sort  of  way  by 
the  attorney  Bushman,  who  wrote  the  deed. 
He  testified  in  substance  that  he  wrote  the 
deed  and  that  the  deed  was  executed  in  his 
office  and  be  saw  it  executed  and  delivered 
to  Canavan  by  Mrs.  Wilson;  that  his  recol- 
lection was  that  $300  constderatitm  was  paid, 
and  "as  near  as  I  rraiember  a  check  was 
given  by  Canavan,  and  I  think  it  was  the 
Rocky  ClilTs  check,  signed  by  him,  given  to 
Mrs.  Wilson" ;  that  the  name  of  the  grantee 
was  left  blank  at  the  direction  of  Canavan ; 
fhat  he  oontd  only  atato  Us  impression 
from  the  oonVersatiMi  wbo  was  the  actual 
grantee.  "I  gathered  the  impression  at  the 
time  from  the  conversation  that  occarred  that 
Mr.  Canavan  was  baying  for  the  Bocky  GUff 
Goal  Company." 

UpoD  cross-examination  the  following  te» 
tloMKiy  was  elicited  by  attorn^  tor  appelant 
from  aivdlee: 

**Q.  Den*t  jou  know  whether  or  not  yon  gave 
anything  for  this  qnltdalm  deed.  plalnttlTs 
Kxhibtt  G?  A.  I  think  she  said  to  me  yon  have 
already  paid  for  this,  bnt  to  make  it  legal  pay 
die  d^lor.  and  it  la  good,  f  mr  It  la  already  paid 
fov. 


"Q.  Who  said  that?  A.  My  lawyer. 
"Q.  Mrs.  Fearce?   A.  Zes,  or  words  to  that 
effect. 

"Q.  Too  don't  know  whether  she  gave  the 
dollar  for  It  or  not?  A.  I  snppose  she  did;  I 
don't  know. 

Too  didn't  talk  to  Mrs.  Wflson  about  tt 
when  you  got  that  deed?  A.  I  talked  to  her 
abont  making  it  for  me.  Woold  she  be  willing 
to  do  that.  While  it  was  not  necessary— Mr. 
Canavan  hadn't  given  me  the  deed. 

"Q.  Did  she  aay  ^e  would  give  it  to,  you? 
A.  She  said  yea,  she  knew  It  bad  been  bought 
for  me. 

"Q.  Did  she  ask  you  to  pay  her  any  thing 
for  It?  A.  No,  she  didn't  adt  me.  She  said 
it  had  been  paid  for.  I  cannot  remember  what 
she  did  say  abont  U.  I  know'  she  said  that 

mach." 

J.  O.  Seth,  of  Santa       for  appellant. 
EL  A.  Biartin  and  McFle  ft  Edwards,  all  oC 
Gallop*  for  appdlee. 

BBICE,  District  Judge  (after  stating  the 
facts  as  above).  [1]  Many  assignments  of  er- 
ror are  advanced  In  this  court,  bnt  It  will 
be  unnecessary  to  consider  them  separately. 
If  there  was  error  In  the  admlaslon  of  testi- 
mony, It  was  harmless,  as  will  be  seen  from 
the  view  we  take  of  the  case. 

At  the  time  the  gnitdaim  deed  was  made  to 
appellee,  the  title  was  in  the  grantors  named 
In  that  deed,  for  until  B<Hne  name  was  Insert- 
ed as  grantee  in  the  original  deed  It  was  In- 
effective as  a  conveyance. 

*Tbe  deed  In  blank  passed  no  Interest,  for  it 
had  no,  grantee.  The  blank  intended  for  the 
name  of  the  grantee  was  never  filled,  and  nntll 
filled  the  deed  had  no  operation  as  a  convey- 
ance. *  *  *  There  are  two  conditions  es- 
sential to  make  a  deed  thus  executed  in  blank 
operate  as  a  conveyance  of  the  property  de- 
scribed In  It;  the  blank  mnst  be  filled  by  the 
party  authorized  to  fill  it,  and  this  mnst  be 
done  before  or  at  the  time  of  the  delivery  of' 
the  deed  to  the  grantee  named.'*  Allen  With- 
row.  110  U.  S.  128, 8  Snp.  Ot.  628. 28  L.  IDd.  90. 

Even  though  the  deed  was  delivered  to  the 
corporation,  and  it  had  Implied  authority  to 
fill  In  Its  name  as  grantee,  following  the  rule 
of  some  courts  (1  Dev.  on  Real  Estate  [3d 
hid.}  i  457),  there  is  no  evld«ice  from  which 
the  court  could  Infer  the  corporation  auth<H> 
Ized  Its  name  to  be  inserted  as  grantee  In 
the  deed.  But  assuming  that  the  corporation 
did  authorize  Canavan  to  authorl^  Bushman 
to  fill  In  Its  name  as  grantee  in  the  deed,  at 
the  time  this  was  done  Che  appellee  had  ob- 
tained title  through  the  quitclaim  deed  from 
the  Wilsons.  Mable-Lowrey  Hdwre.  Co.  v. 
Ross  et  al.  (N.  M.)  189  Pac.  42.  The  consid- 
eration of  $1  given  for  the  quitclaim  deed 
is  snfflclent  c(HiBlderat]<m  to  pass  title,  unless 
it  was  made  In  bad  faith.  2  Dev.  on  Real 
Estate  (3d  Ed.)  (J  813,  814.  Whether  or 
not  a  purely  nominal  consideration  is  a  suf- 
ficient protection  of  a  bona  Ode  purchaser 
against  a  bolder  of  an  unrecorded  deed  is 
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not  necessaiy  to  detmnlne  V^A  t. 

Wltbeck,  135  N.  T.  40^  81  N.  B.  994,  81  Am. 
8t  Rep.  809) ;  for  It  Is  our  coDcliulon  that, 
at  least  nntll  tbe  grantee's  name  bad  been 
Inserted  in  tbe  original  deed,  the  title  re- 
mained In  the  WlIstHia,  for  t3ie  deed  was  In- 
effective nntll  some  grantee  w&s  named  there- 
in. Allen  T.  Wit2irow,  supra:  Board  of  Ed- 
ucation T.  Hughes,  lis  Minn.  401,  136  N.  W. 
1095,  41  L.  R.  A.  (N.  S.)  637. 

The.  deed  under  which  appellant  dalms  be- 
ing Ineffective  as  a  conveyance  at  tbe  time  of 
the  executlw  and  delivery  of  the  deed  to 
appollee,  and  she  having  no  knowledge  of  any 
Interests  of  tbe  appellant  In  the  property, 
the  quitclaim  deed  conveyed  a  good  title. 

Courts  have  long  disagreed  over  the  con- 
stnictlon  of  deeds  executed  without  a  gran- 
tee being  named  therein.  Stmie  bold  that 
sn<^  a  deed  Is  absolutly  void;  others  that 
an  agent  duly  authorized  In  writing  ^ly 
conld  Qll  in  tbe  name  of  tbe  grantee;  others 
that  parol  authority  could  be  given,  but  the 
grantee's  name  must  be  written  In  before  do* 
llvcry ;  others  that  sudi  parol  authority  could 
be  exercised  after  delivery;  others  that  the 
'  delivery  of  surb  a  deed  would  carry  with  it 
Implied  authority  for  the'totended  grantee  to 
All  In  his  own  name  as  grantee  at  any  time. 
The  most  extreme  cases  are  to  tbe  effect  that 
when  such  deed  is  duly  executed  and  deliv- 
ered to  the  Intended  grantee,  who  long  there* 
after  held  the  property  In  actual,  open,  ad- 
verse possession,  that  such  possesslcHi  coufrfed 
with  the  deed  was  effective  In  passing  title, 
although  the  name  of  the  grantee  was  never 
supplied. 

The  following  authorities  cmtaln  the  sev- 
eral views  of  the  courts  on  the  subject:  Bar- 
den  et  aL  V.  Grace  et  al..  167  Ala.  453,  52 
South.  426,  Ann.  Cas.  1912A,  537  and  note 
at  page  538;  Allen  v.  Withrow,  110  C.  S. 
128,  3  Sup.  Ct  517,  28  L.  Ed.  90;  Montgom- 
ery V.  Dresher,  90  Neb.  632.  134  N.  W.  251, 
38  L.  R.  A.  (N.  S.)  423  and  note;  Guthrie 
V.  Field,  85  Kan.  58,  116  Pac.  217,  37  I*  R. 
A,  (N.  S.)  326;  MeGrew  v.  Lamb,  60  Uolo. 
463,  154  Pac.  91;  U.  S.  v.  Lumber  &  Mfg. 
Co.  (D.  C.)  198  Fed.  893;  Reed  v.  Reed,  98 
Misa.  354,  53  So.  691,  Ann.  Cas.  1913A,  1191 ; 
Lufferty  v.  Lafferty,  42  W.  Va.  789,  26  S.  E. 
264;  Cribbrai  v.  Deal,  21  Or.  215,  27  Pac. 
1W7,  28  Am.  St  Rep.  749;  Sayles  v.  Quel- 
rolo,  71  Misc.  Rep.  566,  130  N.  Y.  Supp.  806; 
3  Washburn  on  Real  Property  (eth  Bd.)  § 
2091;  2  Tiffany  on  Real  Property,  J  434  (p. 
1597),  also  section  461  (p.  1745);  Board  of 
Education  v.  Hugbes,  118  Minn.  404,  136  N. 
W.  1095.  41  L.  B.  A.  (N.  S.)  637 ;  Vanderbllt 
V.  Vanderbllt,  54  How.  Prac.  250;  1  Devlin 
on  Real  Estate  (3d  Ed.)  {  457;  Osby  v.  Reyn- 
olds, 260  III.  676,  103  N.  E.  556,  Ann.  Cas. 
1914D,  387.  and  note  at  page  390;  Thread- 
gill  V.  Butler,  60  Tex.  599;  8  R.  0.  L.  p.  956. 

We  do  not  find  It  necessary  to  pass  upon 
this  question,  as  the  deed  under  which  ap- 
pelant <'lw^mB  contained  the  naiiia  nt  no 
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grantee,  nor  was  he  ever  In  possession  of 
tile  property  so  far 'as  the  record  shows,  at 
the  time  of  the  execution,  delivery,  and  re- 
cording ot  tbe  qnltdalm  deed  to  appellee: 
and  this  jtaUu  short  of  oomli^  wltbtai  any  at 
the  rules  of  ctmstruction  we  have  found. 

It  follows  that  the  Judgment  of  the  dte- 
trict  court  ought  to  be  and  la  affirmed,  and 
It  is  so  ordered. 

BOBEBTS,  O.  J.,  and  PABEEB,  J.,  concor. 

On  Motion  tot  Behearing. 

BRIOE,  Dlstzlct  Jndg&  TIM  an(>ellant  haa 
filed  a  motion  for  rehearing  In  whldi  it  Is 
dalmed  ttaat  at  the  time  the  quitclaim  deed 
was  made  to  appellee  the  appellant  had  the 
equitable  title  to  tbe  proporty  In  controvway, 
which  equitable  titto  was  created  by  or  xe- 
snlted  frran  appdlant's  paying  the  Wilsons 
the  purchase  price  for  said  premises,  togeth- 
er with  the  fact  ot  the  execution  of  the  deed 
by  the  Wilsons  with  the  name  of  the  grantee 
blank  and  Its  delivery  to  appelant 

Assuming  that  tbe  qnitdalm  deed,  beuinc 
a  nominal  consideratimi,  was  not  ^Eectlveas 
against  a  prior  equitable  titie  (whi<A  ques- 
tion It  Is  unnecessary  to  decide),  thw.  If  ap- 
pellant was  possessed  of  such  equitable  tttls 
at  the  time  of  the  execution  and  delivery 
of  the  quitclaim  deed  by  appdlee,  it  would 
appear  that  appellant's  moti<Hi  for  a  lebeai^ 
log  should  be  sustained. 

[21  Under  a  parol  agreement  to  convey 
land,  the  payment  of  the  full  purchase  price 
without  some  further  part  performance,  sath 
as  delivery  of  possession,  the  making  vl  val- 
uable improvements,  etc..  Is  not  sufBdmt  to 
vest  an  equitable  titie  In  tbe  purchaser. 
Ward  T.  Stuart,  62  Tex.  833;  Grlndllng  t. 
Rehyl,  etc.,  149  Mich.  641,  113  N.  W.  290, 
15  L.  R.  A.  (N.  S.)  466;  5  Pomeroy,  Equity 
Jurisprudence,  i  2246;  Townsend  v.  Vando^ 
worker.  160  U.  S.  171.  16  Sup.  Ot  258.  40 
U  Ed.  883;  Note  to  Houston  v.  Townseodp 
12  Am.  Dec.  120;  Osborne  v.  Oabome,  24 
N.  M.  96,  172  Pac.  1039;  Scbeuer  v.  Oocb- 
em,  126  Wis.  209.  106  N.  W.  678,  4  U  B.  A. 
(N.  S.)  427;  26  B.  a  L.  68. 

If  an  equitable  titie  was  vested  in  app^ 
lant,  It  must  necessarily  have  resulted,  elthtf 
from  the  execution  and  deliv'ery  of  the  deed 
with  the  grantor's  name  1^  blank,  or  elae 
on  account  of  tbe  paymoit  of  tbe  purchase 
money,  togethw  with  tbe  execution  and  de- 
livery of  such  deed.  We  are  assuming,  fw 
the  sake  of  argument,  tiut  sutib  payment 
was  made  by  appellant,  and  tiiat  tiie  deed 
In  question  was  delivered  to  It  with  aQtlKW>- 
Ity,  express  or  Implied,  to  fill  in  Its  name  aa 
grantee,  and,  acting  under  such  authortty. 
it  authorized  Bushman  to  flU  in  Ita  name. 
That  there  is  authority  for  tiie  cmitentlon  of 
the  appellant  is  found  In  decisions  of  tlie 
Texas  courts: 

"Here  it  clearly  appears  that  the  pordhase 
money  was  paid  to  McDraon^  and  that  tb« 
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nle  and  cosTeyance  was.  Id  everj  respect,  com- 
plete, save  that  the  name  of  the  grantee  was 
not  inserted  in  the  deed.  It  also  appears  that 
it  was  intended  b;  the  parties  that  the  title 
should  vest  in  Latham  at  once,  and  he  was 
expressly  authorized  b;  McDooough,  at  the 
time  the  deed  was  delivered,  to  insert  his  own, 
or  anj  other,  name  in  the  deed  as  grantee. 
This  was  a  power  coupled  with  an  Interest  vest- 
ed bj  -McDonough  in  Latham  for  the  benefit 
of  the  latter,  and  Is  therefore  irrevocable." 
Thread^  v.  Butler,  60  Tex.  601. 

Aod  this  case  was  followed  by  the  Coart  of 
CIvU  Appeals  of  Texas  In  the  case  of  Schl^- 
cber  V.  Kunge  et  al.,  37  S.  W.  982*  and  Fen- 
nlmore  v.  Ingham,  181  S.  W.  513. 

In  the  Thread^ll  Case,  Just  quoted  from, 
Latham,  after  a  sale  of  the  property  to  Bu^ 
ler,  wrote  his  name  in  as  grantee  In  a  deed 
from  McDonougb  to  Latham.  In  that  suit 
by  the  heirs  of  McD(Hiough  against  Butler, 
which  was  brought  after  the  deed  had  been 
properly  corrected.  It  was  held  that  Latham 
•tiU  had  power  to  perfect  the  instrument  by 
Inserting  his  name  as  grantee.  This  case 
would  not  be  authority  In  the  case  at  bar 
because  the  quitclaim  deed  to  the  appellee 
bad  been  executed  before  the  insertion  of  the 
appellant's  name  as  grantee. 

The  case  of  Sdilelcber  et  al.  t.  Runge  et  al. 
CTez.  ClT.  Ai^.)  87  S.  W.  9S2,  would  seem  to 
8UK>ort  app^ttant's  contention,  for  it  is  held 
that,  notwithstanding  the  name  of  the  gran- 
tee was  never  filled  In  during  bis  lifetime,  bis 
heirs  were  entitled  to  recover  the  land  from 
the  heirs  of  the  grantor;  and  the  same  con- 
clusion was  reached  by  the  Court  of  Civil 
Appeals  of  Texas  in  the  case  of  Fenaimore 
V.  Ingham,  supra.  If  the  conclnston  of  the 
Texas  Court  of  Civil  Appeals  is  correct,  then 
our  original  (^Inlcm  Is  not  the  law.  In  the 
early  days  of  Texas,  it  became  a  custom  to 
transfer  real  property  b^  the  execution  and 
delivery  of  deeds  with  the  grantee's  name  in 
blank,  with  authority  to  write  in  the^name  of 
the  grantee  or  any  other  name  as  grantee 
in  such  conveyance,  and  title  was  passed  by 
delivery  of  the  deed  until  some  purchaser 
Inserted  his  own  name  therein.  It  Is  believed 
ttiat  this  custom  affected  land  titles  to  such 
a  degree  that  Texas  courts  took  this  Into 
oonaidmitlon  in  adopting  this  rule  (Schlei- 
cfaer  T.  Runge,  37  S.  W.  982);  but  we  are 
unable  to  assent  to  the  doctrine  laid  down 
In  these  declskni& 

If  the  deed  In  question  conveyed  any  title, 
It  was  a  legal  title.'  We  have  held  such  deed 
to  be  void,  at  least  ontll  the  Intended  gran- 
tee's name  was  supplied.  If  void,  then  such 
deed  was  Ineffective  as  a  conveyance ;  a  nul- 
lity. If  a  nullity,  title  to  the  property  was 
not  affected  by  Its  execution  and  delivery. 
We  cannot  see  how  efficacy  could  be  given  to 
tt  by  reason  of  the  fact  (If  It  be  a  fact)  that 
appellant  had  paid  the  purchase  money.  The 
payment  of  the  purchase  money  was  Inef- 


fective to  transfer  the  equitable  title,  and  the 
void  deed  did  not  add  to  its  efficacy.  2  Tif- 
fany on  Real  Property  (2d  Ed.)  S  461,  p.  1146; 
also  section  434,  p.  1S97;  2a  R  C.  U  666; 
Grafton  v.  Gamminga,  90  U.  8.  100,  26  U  Bd. 
366. 

Our  conclusion  is  that  no  equitable  dtle 
was  vested  In  appellant  at  the  time  of  the 
execution  and  delivery  of  the  quitclaim  deed 
to  appellee,  for  which  reason  the  motion  for 
rehearing  should  be^  and  la,  denied. 

ROBERTS,  O.  J.,  and  PARKER.  J.,  concur. 
REYNOLDS,      having  heard  the  case  be- 
low, did  not  Bit 


(27  N.  M.  60) 

JONES  V.  ROCKY  CLIFF  COAL  MINING  CO. 
(No.  2406.) 

{Supreme  Oonrt  of  New  Uexlco.  Jan.  2^ 
1921.) 

(Symhm  iw  tK»  Cfomrt.) 

Deeds  «=3l93— Clalnant  of  real  property  aa- 
der  deed  execstad  Is  blaok  held  to  luwe  har- 
dea  of  Justifying  iasertioa  of  aaaia. 

One  claiming  title  to  real  estate  under  a 
deed  ine£Fectual  as  a  conveyance  because  ex- 
ecuted with  the  name  of  the  grantee  in  blank, 
but  whose  name  was  later  inserted  as  grantee, 
is  burdened  with  the  proof  of  explaining  and 
justifying  such  change  in  the  instrament,  to 
give  it  validity  as  a  conveyance. 

Appeal  from  District  Court,  HcKinle^ 
County;  Raynolds.  Judge. 

Suit  by  Annie  A.  Jones  agalnat  the  Rocky 
Cliff  Goal  Mlnli^  Company  and  others. 
Sudgmeut  for  plaintiff,  and  detttidant  jianeA 
appeals.  Affirmed. 

Stat^nent  of  the  Case. 

This  is  a  suit  to  quiet  title  In  statutory 
form  brought  by  Annie  A.  Jones,  appellee, 
against  the  appellant.  Rocky  Cliff  Coal  Min- 
ing Company,  and  others.  The  defradanta 
with  the  exception  of  appellant  made  defaulL 
Appellant  answered  denying  title  in  appel- 
lee, asserting  title  In  appellant,  and  praying 
that  title  be  quieted  In  tt.  The  case  was 
tried  to  the  court,  a  Judgment  entered  quiet- 
ing title  to  the  property  In  the  appellee 
(plaintiff),  from  which  the  appellant  (d^eud- 
ant)  appeals. 

Stat^ent  of  the  Facts. 

It  is  conceded  by  the  briefs  of  both  parties 
that  Elisabeth  G.  Kunz  and  husband.  O.  W. 
Kunz,  were  the  owners  of  the  propMty  In 
question  on  the  16th  day  of  June,  1916.  Hie 
evidence  shows  them  to  be  the  common 
source  from  which  both  the  appellant  and  ap- 
pellee claim  title.    Prior  to  the  leth  day  of 
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Jiine,  1903,  the  appeDee  gave  OanaTan  $650 
with  which  to  purchase  said  property.  At 
this  time  appellee  was  ^ployed  by  Ganavan 
and  a  more  or  leas  confldentlal  r^tloa  ex- 
isted between  them.  Thereafter  Oanavan 
exhibited  to  appellee  a  warranty  deed  ex- 
ecuted by  said  Elizabeth  Kunz  and  hnsband 
purporting  to  convey  said  pr<^rty,  In  which 
the  name  of  the  grantee  was  left  out ;  stating 
to  her  that  tbe  deed  was  hers ;  that  he  would 
hold  it  for  her  for  safe-keeping.  She  went 
immediately  into  actual  possession  ct  the 
property  and  resided  on  it  until  some  time  in 
1913  or  1914,  and  thereafter  rented  It  and 
collected  the  rent  from  tenants  occupying  the 
property  holding  under  her  until  January 
11.  1918;  during  all  Of  vhich  time  she.  paid 
all  taxes  thereon. 

The  only  evidence  Introduced  by  appellant 
Rocky  Cliff  Coal  Mining  Company  was  tbe 
deed  orij^nally  taken  by  Canavan,  which  bad 
been  changed  by  inserting  therein  the  name 
of  said  Rocky  Cliff  Coal  Mining  Company  as 
grantee.  This  deed  recited  a  consideration 
of  $650.  It  was  filed  for  record  In  February, 
1917.  The  name  of  appellant  as  grantee  was 
supplied  at  some  time  betweoi  the  date  of  its 
being  exhibited  to  appellee  after  delivery  to 
CMmaran  by  the  grantors,  and  the  date  of 
Its  record  in  1917.  The  appellee  had  no  ac- 
tual knowledge  of  any  datm  of  appellant  to 
the  property  prior  to  the  recording  of  this 
deed.  There  Is  no  testlm<tty  to  show  who 
the  grantor  intended  should  be  grantee  in 
said  deed ;  to  whom  It- was  delivered ;  who,  If 
any  one,  was  authorized  to  fill  In  the  name 
of  tbe  grantee;  the  conslderatlOD,  If  any,  paid 
by  appellant ;  the  reason  the  grantee's  name 
was  left  blank;  how  the  appellant  secured 
posseefdon  of  the  deed ;  when  or  by  whom  its 
name  was  supplied  as  grantee.  ' 

In  the  year  of  1915  the  appellee  and  Cana- 
Tan  had  some  sort  of  difference  In  El  Paso, 
Tex.f  at  wbldi  time  Canavan  made  threats 
from  whtdi  appellee  inferred  that  he  intend- 
«d  to  deprive  her  of  Ihia  property.  There- 
upon, acting  on  advice  of  her  attorney,  she 
aecared  a  quitclaim  deed  from  Elizabeth  G. 
Knnz  and  buGft>and,  grantors  in  the  original 
deed,  reciting  a  nominal  consideration  of  $1. 
This  deed  was  dated  June  15,  1916,  and  was 
filed  for  record  Jane  19,  1915,  and  recorded 
the  same  day. 

J.  O.  Seth,  of  Santa  F6,  for  appellant. 

B.  A.  Martin  and  McFie,  Edwards  &  McFle, 
all  of  Gallup,  Uft  appelle& 

6RICE,  District  Judge  (after  stating  the 
facts  as  above).  This  Is  a  companion  case 
to  cause  No.  2406  (198  Paa  284)  between  the 
same  parties  and  decided  at  this  term  of  the 
court 

At  the  time  Canavan  extilbited  the  deed  to 
appellee.  It  had  been  executed  by  the  grantors 
named  thweln,  but  was  blank  as  to  grantee. 


REPORTER  (Arh. 

This  was  in  1903.  It  next  appears  at  the 
trial  ot  this  case  many  years  later  with  tbe 
name  of  appellant  written  In  as  grantee.  In 
Its  original  state  this  deed  was  Ineffectual 
as  a  conveyance  (Jones  v.  R.  G.  Coal  H.  Ca 
et  al.,  supra),  and  the  burden  was  on  app^ 
lant  at  the  trial  to  explain  and  Jijstlfy  the 
change,  which  It  did  not  meet  Devlin  on 
Real  Estate  (3d  Ed.)  S8  456,  456A,  and  463; 
Jones  V.  Rocky  Cliff  Coal  Mining  Ca  et  aL, 
supra. 

The  quitclaim  deed  from  EUzatwth  Knsi 
and  husband  to  appellee  was  sufflcloit  proof 
of  title  in  her,  as  against  appellant's  claim. 

No  substantial  error  appearing,  this  cause 
ought  to  be  and  la  affirmed,  and  It  la  so  cr* 
dared. 

ROBBBTS,  a  J.,  and  PARKBB,  omeab 


(2S  Ariz.  IIS) 
MOON  V.  STATE.    (No.  501.) 

(Supreme  Gonrt  of  Aristma.   June  7,  192L) 

1.  Burglary  «so4l(I)— Evidenea  held  ts  sn- 
taia  oottvlotloB. 

In  burglary  prosecution,  evidence  Mi  te 
aastaln  conviction  of  first  degree  bnr^aiy. 

2.  Crimlaal  law  «»47a— Plaoar  i»rfata  wiml^ 

sible. 

Evidence  of  the  correapondeace  of  flnfer 
print  impreaaiona  for  the  purpose  of  ideotl* 
ficatioQ,  when  introduced  by  qualified  fisgCT 
print  experts.  Is  admissible  in  criminal  caaei; 
the  weight  and  value  of  ancb  testimoDy  bdng 
for  the  jury. 

3.  Crimlaal  law  «=>388— Flagar  prist  test  M 

proper. 

In  burglary  proaecution  where  the  atatt 
Introduced  copiea  of  finger  print  impresidOBB 
left  at  the  scene  of  tbe  crime  to  ideotl^  ac- 
cused by  comparison  with  bia  finger  prints,  a 
demonatretion  or  test  of  a  finger  print  expert 
with  finger  prints  of  the  jurymen  held  proper, 
under  the  rule  giving  to  the  trial  eoort  tfiscie- 
tion  as  to  experimental  testimiHiy. 

4.  Criminal  law  «s»490-AllowtBg  flagsr  prM 
expert  on  redirect  eKanlaatloa  ta  niate  ex- 
pertanoe  In  other  oases  not  error. 

In  burglary  prosecution,  where  accused  waa 
identified  by  his  finger  prints,  and,  on  aearduflf 
cross-examination  sought  to  impeach  a  «it* 
ness  aa  a  finger  print  expert,  it  was  proper  ta 
allow  the  witness  on  redirect  examinatiM  t» 
relate  hia  experience  in  other  cases. 

5.  Criminal  taw  ^II70</3(I)— Error  is  op- 
tioning expert  abont  details  af  other  oasM 
held  not  reveraiUa. 

In  qualifying  a  witneea  aa  a  finger  print  ez* 
pert,  error  in  qaestioning  him  alwnt  tiie  par- 
ticulara  of  other  cases  within  his  observatioa, 
which  tended  to  introduce  collateral  iasoea, 
of  a  technical  nature  not  calling  for  reversal 
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6.  Crinlial  Uw  «»393(t)-4atrodiotlOH  of 
flnBW  print  pkstegraplM  hali  lot  Mmpellliil 
•eeuted  to  glv*  6vMmim  agatitt  hImMlf. 

In  burglar;  propecutlon,  where  accused  had 
voluntarily  Buffered  the  takicr  of  bis  finger 
print  impreasioDS  whldi  were  pbotograpbed, 
and  there  was  no  daim  of  force  or  improper 
duress  in  taking  the  finger  prints,  there  was 
no  violation  of  accused's  constitutional  rights, 
as  compelling  him  to  give  evidence  against  him- 
self, in  suffering  the  photograph  to  b«  intro- 
dnced  in  evidence. 

7.  Criaiiaal  law  «=»II44(I2)— praeamptlos  oa 
appaal  that  rullsg  of  oourt  was  obeyad. 

In  burglar?  prosecution,  where,  upon  the 
introduction  of  a  card  containing  a  photograph 
of  finger  printa  ot  Ae  accused  prerlonsly  tak- 
en hr  the  San  7randseo  Bureau  of  Identifica- 
tion, which  card  also  contained  the  criminal 
record  of  accused,  the  court  ruled  that  the  card 
would  be  admitted  only  upoa  covering  the  writ- 
ten part  so  as  to  render  the  printing  thereon 
invisible,  but  the  record  did  not  show  what  was 
done  in  respect  to  concealing  the  printed  mat- 
ter when  the  card  was  introduced,  it  would  be 
presumed  on  appeal  .that  the  ruling  waa  obeyed. 

Ai%>eal  from  Superior  CJourt,  Gochlae  Oonn- 
ts  i  Alfred  C.  Lockwood,  Judge. 

Charles  Mood  was  coovtcted  of  bur^ry, 
In  the  first  degree,  and  appeals.  Affirmed. 

The  defendant  has  appealed  from  a  judg- 
ment  of  the  superior  court  of  Cochise  coun- 
ty, whereby  he  was  conTlcted  of  the  offeise 
of  burglary  In  the  first  degree,  and  pursuant 
to  which  he  was  sratenced  to  the  state  prison 
at  Florence  for  an  indeterminate  period  of  not 
less  than  S  nor  more  than  15  years. 

The  facta  are  substantially  as  follows: 
J<^  Tren's  butt^or  abop,  situated  in  Blsbee, 
waa  burglarized,  in  the  nighttime,  on  the  6th 
of  September,  1919.  The  safe  In  the  shop 
was  broken  open  and  rifled  and  about  $1,700 
to  $1,750,  b^onging  to  John  Treu.  was  stoloi. 
The  cash  register  was  removed  a  few  feet 
from  the  counter  and  broken. 

On  the  following  morning  the  sheriff  of 
Cochise  county,  t<^;ether  with  others,  care- 
fully examined  the  premises,  at  the  scene  of 
the  burglary.  It  appears  that  the  sheriff 
bad  bad  previous  experience  with  flmger 
printing,  and  that  he  at  once  examined  the 
door;  of  the  safe  and  toc^  and  other  sDrfSac- 
ca  upon  which  he  might  reasonably  expect  to 
dereliv  Aiger  la-tnts;  that  among  other 
things  he  dlscorered  finger  prints  upon  a 
porcelain  slab  on  Uw  ttont  of  Qie  cash  ra- 
ster which  had  been  remored  from  the  oonnt- 
er  to  the  floor ;  tbat  upon  the  derolotnnant  of 
ttte  finger  printa  npim  this  pOTcelaln  slab  It 
was  seen  that  a  ri^t  band  bad  been  laid  up- 
<ni  tbls  slab  teaTing  the  iiuiwwifm  of  ftnir 
flngetrs,  the  mi  tire  print  being  sufficiently 
deer  to  dlstlngulab  the  impresdon  of  the 
four  ffaigers.  However,  the  Impression  of 
two  of  the  fingers,  to  wit,  the  index  and  little 
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fingers,  wrae  binrred  beyond  possibility  of 
Identiflcatlon.  Ttae  print  of  the  middle  finger 
waa  blurred  at  the  center,  but  on  develop- 
ment well-defined  ridges  were  found  along  the 
margin  of  this  finger  print.  The  print  of  the 
ring  or  third  finger,  however,  was  exception- 
ally perfect — perfect  in  the  sense  that  it  was 
approximately  a  complete  and  perfect  picture 
of  what  is  technically  called  a  "dab"  Impres- 
slcm  of  the  end  of  the  ring  finger  of  the  right 
hand.  The  officer  caused  the  finger  prints 
to  be  carefully  photographed  by  a  competent 
photographer  and  the  photograph  of  the 
print,  together  with  the  original  slab,  was 
positively  Identified  and  introduced  In  evi- 
dence In  the.  case.  One  of  the  officers,  who 
aided  In  the  preliminary  examlnatibn  of  the 
premises,  discovered  a  piece  of  human  skin 
adhering  to  a  closet  door  situated  alragslde 
the  safe  which  had  been  broken  open;  tiiat 
this  piece  of  skin  which  be  found  was  bloody, 
and  that  drops  of  blood  were  found  upon  the 
closet  door  at  and  about  the  place  where  the 
piece  of  human  skin  adhered  to  the  door; 
that  blood  was  pattered  over  the  front  door 
of  the  safe  and  about  the  Interior  of  the  safe, 
so  that  it  waa  obvious  that  the  same  person 
who  had  rifled  the  safe  had  Injured  some 
part  of  his  hand,  and  that  working  abont  and 
in  the  safe  the  wound  had  bled  suffldoitiy 
to  have  sprinkled  drops  of  blood. 

The  officers  at  once  made  aean^  about  the 
town  for  a  man  whose  hand  had  been  hurt, 
and  soon  ascertained  that  Oie  defendant  had 
an  injured  hand,  and  be  was  thereupMi  ar- 
rested and  taken  to  the  sherifiTs  office  where 
his  hand  was  examined  and  finger  prints  tah- 
en  wtthoat  any  objection  upon  bis  part 

Upon  examining  the  defendant's  band  It 
vras  noticed  Hut  there  was  a  similarity  be> 
tweeo  the  wound  on  his  hand  and  the  ^ece 
of  tdtin  fonnd  at  Tren*s  bnteber  shop.  One  ot 
the  officers  broagbt  tlie  piece  of  skin  and  com- 
pared It  with  the  wound.  Tte  idece  c£  skin 
was  submitted  to  a  doctor,  who  also  compare 
ed  It  with  tbe  woond.  Both  the  officer  and 
the  doctor  tosttfled  that  the  T^ece  of  aUn 
conformed  to  the  wound  npon  tbe  right  Uiand 
of  the  defendant 

Bnlargements  of  tbe  lAotogrftpb  ot  tbe 
finger  print  on  tbe  porcelain  slab  and  of  tbe 
actual  finger  print  of  the  defMidant  were 
made  for  tbe  purposes  of  comparison  and  sub- 
mitted to  five  finger  print  experts,  eetih 
whom  testified  that  the  finger  print  npon  the 
porcdaln  slab  was  made  by  the  hand  of  the 
defendant 

Louis  B.  Whitney  and  Alexander  B.  Bakor, 
both  of  Phcenix,  for  appellant 

R.  N.  Frendi,  Co.  Atty.,  of  Tombstone^ 
and  the  Attwney  General,  for  the  State. 

BAKEB,  J.  (after  stating  tbe  fticts  as 

above).  [11  Error  Is  assigned  upcm  the  usual 
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ground  tliat  the  evidence  Is  insufficient  upon 
which  to  base  the  conrictlon  or  sustain  the 
judgment.  After  a  very  careful  review  of 
the  evidence  In  the  case,  we  fail  to  see  any 
merit  In  the  asalgmnent  The  evidence  for 
tlie  prosecution  rests  principally  upon  the 
correspondence  or  exactness  of  certain  "fin- 
ger prints."  This  evidence  was  introduced  by 
several  expert  witnesses,  who  testified  in  de- 
tail as  to  their  study  of  and  inquiry  into  the 
subject  of  finger  prints  as  a  means  of  identi- 
fication. They  claimed  to  have  made  a  close 
study  of  the  subject,  to  hav^  had  extensive, 
practical  experf^ce  In  the  ccHnparison  of 
finger  print  lmpressi<Mis,  and  to  be  able  by 
comparison  of  enlarged  photographs  of  finger 
prints  to  d^ermlne  questions  of  Identity, 
clabulng  that  It  furnished  an  accurate  means 
thereto,  since  "never  In  the  world  were  there 
two  Sets  that  exactly  corres^nded.'"  The  ex- 
perts agreed  in  their  testimony  that  the  ad- 
mitted finger  print  lnii)ressi<Hi8  of  the  defend- 
ant corresponded  exactly  with  the  finger  print 
Impressions,  appearing  upon  the  porcelain 
slab  of  the  cash  register  which  the  proof 
showed  had  been  attempted  to  be  rifled  at 
the  time  the  safe  was  bur^arlzed  and  the 
money  stolen,  and  that  these  Impressions 
were  made  by  the  same  person.  The  addi- 
tional evldMce  that  the  defoidant  had  a 
bleeding  wound  npon  his  right  hand,  early  In 
the  morning  after  the  commission  of  the  bur- 
^ry,  and  tliat  the  piece  of  bnman  skin 
found  adhering  to  the  doset  door  Bitnated 
alongside  of  the  safe  which  had  been  broken 
open  corresponded  with  the  wound  uprai  the 
defendant's  hand,  tended  also  to  connect  the 
defendant  with  the  commissloo  of  the  crime. 

The  defendant  does  not  deny  that  the  safe 
was  burglarized,  but  be  claims  that  during 
the  whole  time  he  was  so  far  from  the  place 
where  the  crime  was  committed  that  he  could 
not  have  particlputed  in  it.  He  attempts  to 
explain  the  wound  on  his  hand  1^  saying 
that  be  received  It  while  cutting  some  kin- 
dling on  the  morning  after  the  burglary.  Of 
course,  evidence  of  this  character  conflicted 
with  the  evidence  for  the  prosecution,  but  it 
was  for  the  Jury  to  settle  this  confilct. 
There  can  be  no  doubt,  If  the  evldoice  for 
the  prosecutlm  was  true,  that  the  defendant 
was  present  at  the  scene  of  the  burglary  and 
committed  the  er\3ne. 

[2]  The  case  Is  <me  of  first  impression  In 
the  courts  of  this  state  and  tor  a  novel  one, 
although  students  the  science  datm  that 
the  use  of  finger  prints  In  making  perstmal 
identification  was  known  to  the  Chinese  be- 
fore the  Urth  of  Christ.  They  dalm  that  a 
finger  print  Is  "an  unforgeable  signature" 
and  is  the  most  positive  and  certain  means 
of  idwtlficatlon  known  to  men.  Mr.  Fred- 
erick A.  Brayley,  In  his  work  entitled  "Fin- 
ger Prints  Identiflcation,"  uses  the  following 
emotional  language: 


"  'God's  flnger-inlDt  langnsge,*  tbs  Toicelcst 
speech  and  tbe  indelible  writing  imprinted  od 
the  fingers,  hand  palms,  and  foot  solei  of  ho- 
mani^  by  the  all-wise  Creator  for  some  good 
and  useful  purpose  in  tbe  stnictare,  regnlationi 
and  well-being  of  the  human  body,  Iwa  beca 
utilized  for  ages  before  tbe  civilization  of  Eu- 
rope as  a  means  of  identification  by  the  Ohi- 
nese,  and  who  sball  say  is  not  a  part  of  the 
plan  of  the  Creator  for  the  ultimate  eliminatiOD 
of  crime  by  means  of  surrounding  the  evillT 
disposed  by  safeguards  of  prevention,  and  for 
the  unquestionable  evidence  of  identity  in  all 
cases  where  such  is  necessary,  whether  it  be 
in  wills,  d^s.  Insurance,  or  commercial  medi- 
ums of  finance,  as  well  aa  In  the  diacorering 
and  identification  of  lawbreakers." 

It  seems  to  be  well  settled,  both  In  Engiaad 
and  In  this  country,  that  evidence  of  the 
correspondaice  of  finger  print  impressions  for 
the  purpose  of  Identlflcatlon,  when  introduc- 
ed by  qualified  finger  print  experts,  Is  ad* 
misslble  In  criminal  cases;  the  weight  and 
value  of  snch  testimony  always  being  a  qnes> 
tlon  for  the  Jury. 

The  historical  fticts  and  the  more  recent 
legal  decisions  upon  the  subject  are  nHlated 
In  a  very  aUe  o^nlon  handed  down  by  Wad- 
hams,  J.,  In  the  oise  of  People  v.  Sallow,  re- 
ported In  100  Misc.  Rep.  447,  16S  N.  T.  Supp. 
915-^926,  whldi  we  here  reproduce  In  part: 

"*  *  *  Scientific  authority  dedares  thst 
finger  prints  are  reliable  as  a  means  of  identi- 
fication. 10  Ency.  Brit  (11th  Bd.)  876.  Tbe 
first  recorded  finger  prints  were  used  aa  a 
manual  seal,  to  give  a  personal  mark  of  authea- 
ticity  to  documents.  Such  prints  are  found  is 
tbe  Assyrian  clay  tablets  in  the  British  Muse- 
um. Finger  prints  were  first  used  to  record 
the  identity  of  individuals  officially  by  Sir  Wil- 
liam Herschel,  in  Bengal,  to  check  forgeries 
by  natives  in  India  hi  1868.  O.  AinaworA 
MitcheD,  In  'Science  and  tbe  Criminal,'  1911. 
p.  51.  Finger  print  records  have  been  con- 
stantly used  as  a  basis  of  information  for  the 
courts  since  Sir  Francis  Qalton  proved  that  the 
papillary  ridges  which  cover  the  inner  surface 
of  the  hands  and  the  soles  of  the  feet  fom 
patterns,  the  main  details  of  which  remain  tbe 
same  from  the  sixth  moutb  of  tbe  embryeoie 
period  until  decomposition  sets  In  after  deaO. 
and  Sir  Edward  Henry,  the  head  of  the  Metro- 
politan Police  Force  of  Ltmdon,  formolated  a 
practical  system  of  dassificatlon,  subsequently 
simplified  by  an  Argentine  named  VucetidL 
The  system  has  been  in  general  use  in  tbt 
criminal  courts  in  England  since  18dl.  It  is 
daimed  that  by  means  of  finger  prints  the  met- 
ropolitan police  force  of  London  during  the  13 
years  from  1901  to  1914  have  made  over  108,- 
000  identifications,  and  tbe  Magistrates'  Coort 
of  New  York  City  during  the  4  years  from  1911 
to  191S  have  made  31,000  identifications,  with- 
out error.  Report  of  Alfred  H.  Hart,  Soper* 
visor.  Fingerprint  Bureau.  Ann.  Bep.  N.  T. 
City  Magistrates*  Courts.  1915-  Their  value 
has  t>een  recognized  by  banks  and  other  corpo- 
rations, passport  bureaus  of  foreign  govem- 
ments,  and  civil  service  commissions  as  a  ear* 
tain  protection  against  impersonation. 

'■It  was  held  in  190»  by  tbe  Lord  Chief  Jn- 
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tice  of  Biwlaiid  tbat  th«  court  maj  accept  the 
evidence  of  finger  prints,  though  it  he  the  sole 
ground  of  IdentlficatiOD.  Gastletoo's  Case,  3 
Grim.  App.  0.  74.  Id  People  Jennings,  202 
ni.  634,  549,  96  N.  B.  1077.  1082  (43  L.  R.  A. 
[N.  S.1  1200).  Mr.  Chief  Justice  Garter,  in 
holdiDft  such  evidence  admissible,  states  that — 
There  la  a  scientific  baaia^  for  the  system  of 
finger  prin^  identification,  and  that  the  courts 
are  jnitified  bi  admitting  this  class  of  evi- 
denee;  tbat  thia  method  of  identification  is  in 
such  general  and  common  ose  that  the  coarts 
cannot  refase  to  take  jadiciel  cognizance  of  it* 
"And  in  People  v.  Roach,  215  N.  Y.  B92,  at 
page  OM,  109  N.  B.  618,  page  623  (Ann.  Caa. 
1917A,  410),  Mr.  Justice  Seabury  aaid:  'In 
view  of  the  progress  that  has  been  made  by 
scientific  atndenta  and  those  char2«cl  with  the 
detection  of  crime  In  the  police  departments 
of  the  larger  cities  of  the  world,  in  e£Fecting 
identification  by  means  of  finger  print  impres- 
sions, we  cannot  mie  as  a  matter  of  law  that 
snch  cTidence  is  incompetent.  Nor  does  the 
fact  that  it  presents  to  the  court  dotcI  ques- 
tions predode  its  admission  upon  common-law 
principles.  The  same  thing  was  true  of  type- 
writing, photography,  and  X-ray  photographs, 
and  yet  the  reception  of  such  evidence  is  a 
common  occurrence  fn  our  courts.'  ** 

See,  also,  the  recent  case  of  State  r.  Euhl, 
42  Ner.  186,  17S  Paam  8  A.  L.  B.  1694: 
See  furtber  State  t.  Gen^ello,  86  N.  J.  Law, 
300,  90  Atl.  1113,  L.  B.  A.  (N.  8.)  1010; 
State  T.  Oonnon,  87  N.  J.  Iaw.  419,  M  Atl. 
812;  Parker  t.  Rex.  14  G  L.  R.  (Austr.)  681, 
8  a  R.  G.  68;  Rex     Uorris  8t  R.  Qd.  274. 

We  are  dted  to  the  case  of  McOarry  t. 
State.  82  Tex.  Or.  R  997. 200  S.  W.  627.  where 
It  Is  held  tbat  finger  p^nt  impressloiis  were 
Insnffldent  to  support  tlie  cwiTlctlon.  The 
case.  howeTer,  to  clearly  dlatlngnlshable  from 
tbe  tresesit  case.  It  was  a  borglary  case  In 
which  vatey  was  made  by  breaking  window 
glass  from  tbe  outside  and  unfastening  the 
door  from  tbe  fnride.  The  defmdanfB  flnger 
prints  were  found  upon  the  window  glass  and 
Identified  with  substantial  certainty,  and 
he  was  convicted  upon  that  evidence  alme. 
Tbe  evidence  showed  tbat  this  window  was 
In  a  public  place  and  tbat  there  were  other 
flnger  prints  upon  tbe  window  e^ass.  Tbe 
court,  in  reviewing  tbe  case,  held  tliat  it  was 
possible  for  tbe  defendant  to  have  Innocent- 
I7  placed  his  band  upon  the  window  glass, 
and  that  consequently  his  presoice  at  the 
window  was  a  fact  that  was  not  Inconststent 
with  the  hypotbesia  of  his  Innocence.  But 
it  cannot  be  said  of  this  defendant  tbat  his 
presence  at  the  cash  register,  as  necessarily 
found  by  tbe  Jury,  was  consistent  with  any 
hypothesis  of  bis  innocence.  The  cash  regis- 
ter was  not  In  a  public  place.  It  bad  been 
removed  and  placed  on  the  floor  in  an  effort 
to  rifle  it.  There  were  no  flnger  prints  other 
than  tbe  alleged  flnger  prints  of  tbe  defend- 
ant upon  tbe  porcelain  slab.  The  facts  of 
the  two  cases  are  entirely  different. 

[3]  Complaint  is  made  of  alleged  errors  of 
the  trial  Judge  in  the  admisaloa  evidence. 


The  expert  witness  Sanders  was  permitted 
to  nuke  the  test  of  pairing  tbe  finger  prints 
of  the  12  JuiTDien  whidl  consisted  of  taking 
two  iwints  In  duplicate  on  separate  card- 
boards of  tbe  flnger  prints  of  tbe  12  Jury- 
m&i  In  the  absence  of  tbe  expat,  who  upon 
returning  to  tbe  room,  in  the  presence  of  the 
court  and  Jury,  developed  tbe  flnger  prints 
of  tbe  Jurymen  by  means  of  finger  itflnt 
powder  and  correcUy  paired  tbe  cards  off 
comparing  tbe  flnger  prints  as  dev^ped.  It 
is  not  daimed  tb&t  tbe  test  was  made  under 
conditions  different  from  tbe  conditions  ac- 
tually existing  in  the  case,  or  tliat  there  was 
any  trick  or  device  about  fbe  test  or  any- 
thing whldi  smacked  of  a  sleight  of  hand 
performance.  It  seems  to  have  been  a  fair 
proportion,  fairly  conducted,  and  tended, 
as  we  think,  to  Illustrate  the  methods  of 
the  system  of  flnger  print  IdeDtlflcatlon  and 
the  truth  of  tbe  claim  that  invisible  flnger 
prints  can  be  developed  and  identity  of  the 
maker  revealed  by  simple  process  to  positive 
certainty.  In  the  present  instance  tbe  evl- 
dentiai7  value  of  the  abstract  explanation  of 
tbe  methods  of  tbe  system  of  developing 
flnger  print  impressiims  given  by  tbe  expert 
witnesses  was  probably  difficult  for  tbe  jury 
to  grasp.  To  most  of  us  it  is  very  hard  to 
conceive  that  there  cannot  be  two  flngera^ 
tbat  are  exactly  alike.  But  as  the  methods' 
of  tbe  system  were  susceptible  of  actual 
demonstration  by  means  of  a  test,  we  can 
see  no  reason  wby  such  test  should  not  be 
made.  Upon  the  point  we  reproduce  the  rea- 
BoDiDg  of  counsel  for  the  state: 

"To  a  layman,  unsophisticated  and  Incredu- 
lous, the  idea  that  a  finger' laid  on  a  clean 
sheet  of  paper,  leaving  no  visible  trace,  there- 
by leaves  a  signature  upon  that  paper,  abso- 
lutely and  positively  is  a  fact  startling  enough, 
but  to  see  that  flnger  print  developed  under 
the  Soger  print  powder  is  a  demonati'ation  im- 
pressive and  convincing.  It  migat  well  be  that 
until  a  juryman  witnessed  this  demonstration 
he  would  never  believe  that  a  plain  porcelain 
slab  would  reveal  the  incriminating  finger  print, 
but  having  aeen  their  own  finger  prints  de- 
veloped from  invisible  impressions  on  sheets  of 
paper,  it  was  no  longer  a  question  of  specula- 
tion; it  was  to  the  jurymen  a  fact  as  common- 
place as  radium  or  wireless  or  flying  in  the 
air." 

For  obvious  reasons  tbe  admission  of  ex- 
perimental testimony  moat  largely  rest  in  tbe 
discretion  of  the  trial  Judge,  and  the  exer- 
cise of  this  discretion  will  not  be  controlled 
unless  It  Is  manifestly  abused. 

[4]  The  expert  witness  Evans,  over  the 
objection  of  tbe  defendant,  was-  permitted, 
on  redirect  examination,  to  detail  the  circum- 
stances and  facts  in  certain  other  cases,  in 
which  he  was  engaged  and  in  which  flnger 
print  evidence  was  used.  This  procedure  is 
assigned  as  error.  The  record  discloses  tbat 
the  defendant  on  searching  cross-examinatltni 
sought  to  impeach  tbe  quaUflcatioa  of  the 
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witness  as  an  exi>ert  upon  Uie  subject  of 
comparing  flnger  print  Impressions,  and  thus 
throw  doubt  upon  his  testlmcmy.  Throughr 
out  the  trial  it  seems  to  have  been  Insisted 
that  there  was  no  such  science  as  that  of 
flnger  print  Identification.  Under  such  dr- 
cimistances,  the  value  and  weight  of  the  testi- 
mony of  the  expert  witness  became  a  ques- 
tion of  prime  Importance  before  the  jury, 
and  we  therefore  think  It  was  proper  pro- 
cedure to  allow  the  witness  on  redirect  exam- 
ination to  relate  his  experience  in  other  cases 
in  which  he  had  been  employed  as  a  founda- 
tion for  his  opinion  as  an  expert  that  the 
finger  print  Impressions  on  the  porcelain  slab 
coresponded  with  the  finger  print  Impressions 
of  the  defendant.  We  do  not  think  that  the 
order  in  whlc^  the  testimony  was  elicited  is 
of  great  importance^  The  real  question  is: 
Was  it  admissible  at  all?  Mr.  Wlgmore,  in 
his  work  on  IWldence  (Totume  1,  par.  555), 
under  the  convenient  heading  of  "General 
Theory  of  Experiential  Capacity/'  says: 

"In  experience,  then,  are  inclnded  all  the 
processes— the  continu^  ase  of  t^e  faculties, 
the  habit  and  practice  of  an  occupation,  special 
stndy,  professional  training,  and  the  rest— 
which  contribute  to  produce  a  fitnesa  to  acquire 
accurate  knowledge  upon  a  given  ■abject.'* 

Again  at  paragraph  OSZ  of  tiie  same  v<d- 
Ome,  the  learned  author  saya: 

"The  experiential  qnaliflcatioiu  of  a  wttneas 
are  osnally  estaUishe^  by  his  own  testimony 
reciting  the  facts  itf  his  career  and  special  ex- 
perience." 

[I]  The  facts  and  circumstances  of  the 
other  cases  were  too  minutely  recited  and 
should  tiave  been  omitted.  In  this  sense  the 
procedure  was  probably  violative  of  the  rule 
that  an  expert  may  not  be  questioned  about 
the  particulars  of  other  cases  which  have 
hai^ned  to  come  within  his  observation 
because  it  tends  to  introduce  collateral  Is- 
sues (Rogers  on  E^xpert  Testimony,  par.  35), 
but  the  error  was  of  a  technical  nature  un- 
der the  peculiar  facts  of  the  case,  and  does 
not,  in  our  opinion,  call  for  a  reversal  of 
the  Judgment  of  omvlctlon. 

[I]  The  introductlcm  of  the  flnger  print 
photographs  for  comparison  or  Identification 
is  assigned  as  error.  The  question  of  using 
flnger  print  photographs  was  raised  In  the 
case  of  PwsAe  t.  Jennings,  supra,  where  the 
court  said: 

"When  photography  was  first  Introduced  it 
was  seriously  questioned  whether  pictures  thus 
created  could  properly  be  introduced  In  evi- 
dence, but  this  method  of  proof,  as  well  as  by 
means  of  3^-rays  and  the  microscope,  la  now 
admitted  without  question.  Wharton  on  Crim. 
Evidence  (8th  Ed.)  {  544;  1  Wigmore  on  Evi- 
dence, i  796;  Bogers  on  Expert  Testimony 
(2d  Ed.)  I  140;  Jones  on  Bvidenoe  (2d  Bd.) 

I  sta." 

It  Is  objected  that  it  was  error  to  admit 
In  evidence  tbe  photogiapb  of  the  fln^ 


prints  of  tbe  defmdant  for  the  reason  that  a 
defendant  under  the  ConsUtntlon  cannot  be 
comp^ed  to  give  evidence  against  hlmsdf. 
But  ttie  uncontradicted  evidence  shows  that 
the  defendant  voluntarily  suffered  his  finger 
print  impressions  to  be  taken  which  were 
pbotograidied.  Tbere  Is  no  claim  that  any 
force  or  Improper  duress  was  used  in  taking 
tbe  flnger  prints.  It  la  clear  thab  there  was 
no  violation  of  the  constitutional  rights  of  the 
defendant  in  suffering  the  photograph  to  be 
introduced  in  evidence.  People  t.  Sallow, 
supra. 

[7]  An  asslgnm^t  of  error  is  based  upon 
the  fntroductlOQ  In  evidence  of  the  state's  Ex- 
hibits PP  and  QQ.  Exhibit  QQ  is  a  photo- 
graph of  the  defendant.  While  the  photo- 
graph was  Immaterial  and  its  Introductltn 
Buperfinous  and  useless,  yet  we  cannot  per^ 
celve  how  its  Introduction  could  possibly  be 
harmful  to  tbe  defoidant  PP  is  a  photo- 
graph of  the  flnger  print  Impressions  of  the 
defendant  taken  In  the  San  Frandsco 
Bureau  of  Identiflcatlon  in  March,  1918.  Oo 
the  opposite  page  of  the  card  upcm  which  the 
finger  print  impressions  appear,  and  also  un- 
der the  flnger  print  Impressions  on  the  same 
side  of  the  card,  appears  tbe  criminal  record 
of  the  defendant,  showing  that  he  had  been 
arrested  for  an  assault  and  attempt  to  mur- 
der, etc.  The  contention  here  is  that  this 
exhibit  tended  to  show  the  commlsaloa  of  a 
different  t^ense  than  that  dbarged  in  the 
infonnatioD  and  had  no  connection  with  the 
case  being  tried  and  was  prejudicial  to  tbe 
defendant  Upcm  a  critical  examination  at 
the  record,  we  find  that  when  the  exhibit  was 
offered  In  evidoice  the  court  said: 

"The  mling  is  the  finger  prints  wHI  be  ad- 
mitted and  the  card  on  which  they  are  will  be 
admitted  only  npon  the  written  part  being  cov- 
ered in  such  mannw  as  to  render  the  printiag 
thereon  invisible." 

What  was  actually  done  In  respect  to  con- 
cealing tbe  printed  matter  on  the  card  Is  not 
disclosed  by  the  record.  We  must  presume, 
however,  that  the  ruling  of  the  court  was 
obeyed;  there  being  nothing  to  the  contrary. 
Hence  we  conclude  that  the  Jury  never  saw 
the  printed  matter  <m  the  card,  and  had  bo 
knowledge  thereof. 

The  other  questions  argued  by  counsd 
have  not  been  overlooked,  but  are  not  of  cod- 
trolling  Importance.  We  find  no  fault  with 
tbe  instructions.  They  fairly  state  the  law 
and  cover  every  phase  of  the  case.  The 
record,  which,  together  with  the  able  argu- 
ment of  counsel  for  the  defradant,  Is  quite 
voluminous,  has  had  careful  and  thorou^ 
consideration,  and  we  are  not  oonvlQced  that 
the  defendant  was  denied  a  fair  trial  in  the 
court  below. 

Finding  no  em»,  its  Judgment  la  tberefine 
affirmed. 

BOSS,  a     and  UcAUSnOBt  X,  ooncor. 
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PRINCE  V.  KINa  COAL  CO.    (No.  10010.) 

(8aprem«  Court  of  OklabomA.   I'eb.-S,  1921. 
Rebeuliiff  Denied  U&j  81,  ISSt) 


(8yUahu9  by  the  Oowt.t 

I.  Master  mud  sarvut  18(2)— MIbo  oper- 
ator bold  Mt  OKompt  fron  liability  for  do- 
straofln  of  eniiloyoo'*  woariag  apparol  by 
tra. 

Section  2,  c  12S^  Sesa.  lam  1918,  doea  not 
fdiere  a  conqiany  operatitig  a  coal  mine  from 
drO  liabflitr  to  emploreea  for  the  raluo  of 
wearing  apparel  destrored  by  a  fire  caoaed  by 
the  faflore  of  each  company,  ita  agenCa  and  em- 
ployees, to  ezerdae  orcUnary  care  In  preventing 
the  fire  which  conflamed  its' bathhoaae  and  the 
dottiing  of  ita  employeea  deposited  therein,  un- 
der the  rules  of  tbe  company  while  the  em- 
ployees were  working  in  the  mines,  provided 
sadi  emidoyoes  were  free  from  contributory 
jMi^gence  proximately  causing  their  damage. 

S.  StatDtofy  provtsleoa. 

Section  4760,  Rev.  Laws  1910.  provides  that, 
'*ba  the  constmctton  of  any  pleading,  for  the 
purpose  of  determining  its  effect,  its  allegations 
ahaU  be  liberally  ematmed,  with  a  view  to  aub- 
Btantfal  justice  between  the  partioa." 

8.  Soffldeaey  of  petttloa. 

Record  examined,  and  Iteld  that,  in  view  of 
the  foregoing  rule,  it  was  error  for  tbe  trial 
court  to  sustain  a  demurrer  to  the  petition  of 
the  plaintiff. 

Kane  and  MtOer,  J3.,  dissenting. 

Appeal  from  Superior  Court,  Okmulgee 
Oonnty;  B.  SL  Simpson,  Judga 

Acftlm  by  W.  A.  Prince  against  tbe  King 
Coal  Company.  JndgmCTt  for  defendant  on 
dannner,  and  plaintiff  appeals.  Reversed 
and  remanded,  with  dlrecttcms. 

Morgan,  Plnkston  &  Hepburn,  of  Henryet- 
ta,  for  plaintiff  in  error. 

Jones  &  Foato-,  of  Muskogee,  tor  dflfmdant 
In  error. 

JOHNSON,  J.  On  the  23rd  day  of  April, 
1918,  the  court  sustained  a  general  demnrrer 
of  the  defendant  to  plaintiff's  bill  of  particu- 
lars filed  herein.  To  reverse  the  judgment  of 
the  trial  court  sustaining  said  demurrer  this 
proceeding  In  error  was  regularly  commoie- 
ed  by  the  plaintiff  in  this  court. 

The  defendant  In  error  has  filed  no  brief  In 
this  court  as  required  by  rule  7,  nor  has  he 
given  any  reason  why  briefs  have  not  he&i  fil- 
ed as  required  by  said  rule,  and  the  court 
feels  Justified  In  dismissing,  reversing,  at  af- 
firming the  Judgment  In  its  discretion,  but 
in  view  of  a  peculiarity  disclosed  by  tbe  rec- 
ord we  have  censldered  the  ajqteal  upon  its 
merits. 

The  record  discloses  that  during  the  month 
of  January,  1918,  there  were  filed  In  the  Jus- 
tice of  tbe  peace  courts  of  Hon.  R.  B.  Camp- 
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bell  and  Htm.  W.  Thomas,  Justices  of  the 
peace  in  and  for  Henryetta  district  of  Ofcmul- 
gee  county  at  Henryetta,  64  cases  wher^ 
the  plaintiffs  prayed  Judgment  against  tbe 
King  Coal  Company,  in  various  sums  run- 
ning from  ¥1.35  to  $42.50  each,  aggregating  a 
total  sum  of  $1,246.42. 

Ttie  bills  of  particulars  are  In  each  case 
the  same  except  as  to  the  name  and  tbe 
amount  prayed  tot.  By  stipulation  at  the 
parties  and  orders  of  tbe  court  r^olarly 
made,  ttaese  cases  were  transferred  to  the 
superior  court  of  Okmulgee  county  as  afore- 
said. In  whlfih  court  tbe  ft>Uowlng  stipula- 
tions were  filed: 

"That  the  ease  €i  one  of  the  defendants  here- 
in, to  wit,  W.  A.  Prince,  may  be  tried  in  this 
court  upon  the  bill  of  particulars  filed  by  the 
said  W.  A.  Prince  *  *  *  upon  which  aaid 
trial  tbe  said  W.  A.  Prince  may  be  treated  as 
plaintiff,  and  the  slUd  King  Goal  Company  as 
defendant." 


It  was  further  stipulated  and  agreed  in 
said  stipulation: 

"That  the  claiqi"  of  all  the  other  defendants 
hereto  shall  abide  tbe  ultimate  and  final  ded- 
aion  of  W.  A.  Prince  In  said  cause  against  said 
King  Coal  Company,  as  to  all  questions  of  fact 
and  of  law' involved  in  aaid  several  Suits  or 
claims." 

The  bill  of  particulars  vss  as  follows: 

"Comes  now  tite  plaintiff,  and  for  cause  of 

action  against  tbe  defendant  alleges  and  states: 
That  the  plaintiff  is  a  resident  of  the  county 
of  Okmalgee,  Okl.;  that  the  defendant  is  a 
corporation  organized  and  existing  under  the 
laws  of  the  state  of  Oklahoma,  and  at  all  times 
hereinafter  mentioned  was  operating  a  coal  mine 
known  as  the  King  Coal  Company  at  Dewar, 
Okmulgee  county,  Okl.,  and  baa  property  in 
■aid  county  and  state,  uid  tliat  at  all  times 
hereinafter  mentioned  plaintiff  waa  in  the  em- 
ploy of  tlie  defendant  as  s  coal  miner,  and  work- 
ed in  said  mine;  that  in  tbe  operation  of  ita 
said  mine,  and  as  a  part  thereof,  defendant 
maintained  a  building  as  a  washhouse  or  dress- 
ing room,  wherein  the  employeea  of  the  defend- 
ant, and  particularly  this  plaintiff,  undressed 
before  going  down  into  said  mine,  and,  after 
dressing  in  suitable  dothing  for  the  work  in 
said  mine,  left  their  dotliinff  for  safe-keeping 
unto  they  had  flnlahvd  their  shift  in  said  mine, 
and  this  plaintiff  waa  compelled,  daring  the 
conrae  of  hla  said  employment,  to  leave  hia 
clothing  in  said  washhouse  or  dressing  room 
while  working  in  said  mine.  Plaintiff  allegea 
that  it  was  the  duty  of  this  defendant  to  fur- 
nish a  safe  house  or  place  to  keep  his  said 
clothing  while  he  was  st  work  In  said  mine; 
that  on  the  Sd  day  of  December,  1917,  thla 
plaintiff,  whUe  working  in  the  employ  of  this 
defendant,  undresaed  in  said  washhouse  or 
dressing  room,  and,  after  dresring  In  suitaUs 
clothing  for  bis  work  as  aforesaid,  left  his  doth- 
ing, underclothing,  shoes,  and  hat,  all  €i  the 
value  of  $42.50,  and  entered  upon  hla  shift  in 
said  mine;  that  during  said  day,  and  ^Ue 
plaintiff  was  absent  in  said  mine  as  sforeaaid. 


iFor  ethir  eases  see  same  tople  and  KBT-NUMBBB  In  all  Kar-Nnmbered  Dlsests  and  ladeses 


Digitized  by  Google 


294 


198  PAOmO  BEPORTSB 


the  washhoQie  or  dressiog  room,  withont  any 
faalt  of  this  plaintiff  and  throush  the  carelesB- 
neas  and  negligence  of  this  defendant  in  failing 
to  employ  anitable  meana  to  prevent  such  fire, 
and  by  permitting  a  waste  dump  which  had 
been  bumiog  for  a..\fmg  period  of  time  to  re- 
main close  to  and  attached  to  said  washbo'use, 
after  this  defendant  Iiad  been  noti6ed  of  the 
danger  of  aaid  waahhouae  from  said  horning 
dump,  waa  burned,  and  the  aaid  dothing,  under- 
clothing, ahoea,  and  hat  of  this  plaintiff  were 
burned  and  totally  destroyed,  all  to  hla  great 
damages  in  the  sum  of  $42.60. 

"Wherefore  plaintiff  prays  judgment  against 
said  defendant  for  $42.50  and  costs  of  this  ac- 
tion.*' 

Counsel  for  plaintiff  say  In  their  brief: 

"The  only  qnestiona  presented  to  this  court 
are:  Does  the  bill  of  particulars  state  a  cause 
of  action,  and  did  the  court  err  in  sustaining 
the  demurrer  thereto? 

"This  necessitates  a  construction  of  section  2, 
c.  12S,  Sessions  Laws  1913,  p.  23S,  which  reads 
as  follows:  'No  person,  corporation  or  com- 
pany, its  agents,  officers  or  representatives, 
msbitftiniDg  such  a  bathhonae  at  *  *  *  its 
mines  as  required  in  section  1  hereof,  shall 
be  legally  liable  for  the  loss  or  destruction  of 
any  property  left  at  or  in  said  bathhouse.' " 

[1, 21  Prior  to  the  passage  of  the  act  supra, 
the  general  laws  regulating  the  operation 
of  coal  mines  was  chapter  54  of  tbe  Session 
Laws  of  1907-08,  and  were  carried  forward 
in  the  Revised  Laws  1910  as  diapter  47.  and. 
section  4011  of  the  Statutes  provided  In  snt>- 
stance  that  it  should  be  the  duty  of  the  oper- 
ator or  the  superintendent  of  any  coal  mine  In 
this  state  at  the  request  in  writing  of  the 
mine  Inqiector,  who  shall  mabe  such  request 
upon  petition  of  any  five  minors  or  other 
•  persona  working  ther^,'to  provide  a  suit- 
able building  convenient  to  tbe  entrance  of 
nudi  mine  for  tbe  use  of  persons  employed 
Omreln  for  the  purpose  of  washing  them- 
selves and  ctaang^o^  their  dotblng  when  en- 
tering and  returning  ther^rom,  the  building 
to  be  maintained  in  good  mrder  and  to  be  pro^ 
vlded  wltta  proper  llgbt  and  heat  and  facili- 
ties for  parsoDB  to  wash  and  change  their 
clothlni^  and  proper  fodUtles  shall  mean 
properly  constructed  lockers  to  protect  cloth- 
ing, a  supply  of  hot  and  cold  water  and  batb* 
tnlM,  providing  tbe  worinnen  supply  Uieir 
own  soap  and  towels.  And  section  4012  pn^ 
Tided  that  any  violation  or  failure  to  comply 
with  any  provision  of  the  preceding  sectifw, 
or  any  petaon  destroying  any  of  tbe  proper^ 
provided  for  in  said  section,  shall  be  dc«med 
gnllty  ot  a  misdemeanor,  and  upon  c(nivlc- 
ti(m  shall  be  fined  in  the  sum  of  not  less  than 
flO  nor  more  ttiau  yiOO,  or  imprlsonmrat  la 
the  county  Jail  not  less  than  60  daya,  or  both 
said  fine  and  imprisonment 

Section  1  of  chapter  i2S,  SessiMi  Laws 
1013.  supra,  amended  section  4011  of  the 
statute  supra  by  making  It  mandatory  upon 
any  corporation  or  company  owning  and 


opwating  or  operating  as  lessee  any  mine 
wherein  10  or  more  miners  are  employed  In 
digging  coal  to  provide  a  mshhouse  as  pro- 
vided for  in  tilie  orU^nal  act,  and  section  2  of 
said  chapter,  quoted  supra,  follows,  and  8»> 
tlon  2  provided  penalty  for  falling,  n^^ect- 
Ing,  OF  refusing  to  comply  with  the  ^ovl- 
slons  of  section  1,  makli^  audi  fftllure  a  mil* 
demeanor,  and  upon  conviction  be  fined 
any  sum  not  less  than  $50  nor  more  than  $200 
or  lmiwis<med  in  tbe  county  Jail  tea  a  peri- 
od tft  not  less  than  10  and  not  more  than  90 
days,  or  both  such  fine  and  Imprlsonmeob 
for  each  vlolatl<m,  and  that  each  wedc  snch 
person  falls  and  n^lects  to  comply  wltb  tbt 
provisions  shall  constitate  a  separate  offoise, 
and  section  4  of  said  act  spedflcally  repealed 
sections  4011  and  4012  of  the  statute  rapra. 

At  the  time  of  the  passage  of  chapter  125^ 
Session  Laws  1913,  maintaining  tbe  provl- 
slons  hereinbefore  referred  to,  section  4014, 
c.  47.  Rev.  Laws  1910.  supra,  provided  that 
for  neglect,  ftiilore,  or  refusal  to  perform 
any  of  the  duties  required  by  any  section  of 
this  chapter  by  any  firm,  araodation.  cor* 
poration.  person  or  parties  required  to  per- 
form them  shall  be  a  misdemeanor,  and  upon 
conviction  thereof  shall  be  punished  by  a 
One  not  exceeding  $500  or  imprisonment  In 
tbe  county  Jail  for  a  period  not  exceeding  8 
months  or  botb,  "and  in  addition  thereto, 
such  corporation  or  other  mine  operator  vio- 
lating any  of  the  provisions  of  this  cbapttf 
shall  be  civilly  liable  to  any  person  injured 
thereby  to  the  extent  of  such  injury."  Fol- 
lowing this  section,  and  as  an  annotatioD 
thereto,  there  appears  the  following:  "His- 
tory L.  1907-08,  page  552,  revision,  provides 
that  civil  as  well  as  criminal  liability  made 
definite." 

The  latter  provision  of  the  statute  waa  la 
full  force  at  the  time  of  tbe  enactment  of 
ehaptor  125.  Session  Laws  1913,  and  said  act 
did  not  by  Ito  terms  repeal  or  purport  to  re- 
peal tbe  same,  nor  do  we  think  that  the  Leg- 
islature Intended  to  r^al  tbe  same  for  tbe 
reason  that  It  specdflcally  repealed  two  see- 
tlons  of  the  statutes  upon  the  general  subject 
whldi  seemed  to  have  manlfosted  the  Inten- 
tion to  permit  the  remaining  sections  of  the 
law  to  remain  Intact,  and  it  was  not  the  in- 
tratlon  of  the  Legislature  to  relieve  the  class 
of  perwms  enumerated  in  section  4014  of  aay 
dvil  UabiUty,  but  criminal  liability  only,  for 
the  neglect,  failure,  or  refusal  to  perfnmany 
of  the  duties  required  by  any  sectlcm  of  this 
chapter,  and  that  section  2  of  chapter  125t 
supra,  construed  togethw  with  section  4014, 
shows  It  was  only  Intoided  to  grant  relief 
from  lialdllty  for  the  loss  or.destructkm  of 
any  property  left  at  mr  In  sndi  bathhouse  not 
occasioned  through  the  act  or  omission  of 
such  firm,  assodatlmi,  corpwation,  person,  or 
parties  required  to  pertorm  the  dudes  of 
maintaining  such  bathhousA  HUs  Is  In  con- 
I  fwmlty  with  othw  provUons  of  tbe  stntuta 
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with  whlcb  ttn  proTlalcHU  sbonld  likewise  be 

crastnted.    Sectlob  988  provides: 

"Bverj  one  it  respoDsible,  not  only  for  the 
result  of  his  wUlfnl  sets,  but  slso  for  sn  io- 
jary  occssloned  to  sootber  by  his  went  of  ordi- 
nary care  or  skill  in  the  management  of  his 
property  or  person,  except  so  far  us  the  latter 
has,  wiUfully  or  by  want  of  ordinary  csie, 
brought  the  btjxay  upon  himself." 

Also  section  2845  provides: 

"Adj  person  wfao  suffers  detriment  from  the 
unlawfal  act  or  omission  of  another,  may  re- 
cover from  the  person  in  fault  a  compensation 
therefor  In  money,  which  Is  called  damages." 

Both  of  these  provUdons  were  taken  from 
the  Dakota  statutes,  being  section  3G03  and 
4574  thei-eof,  respectively,  and  have  both  been 
updield  by  tbe  Supreme  Court  of  that  state 
and  this  court  In  a  Ions  list  of  decisions  en- 
tirely too  numerous  to  cite  In  ttds  opinion. 

It  seems  clear  to  us  tiiat  tbe  bill  of  par- 
ticulars in  tbe  Instant  case  stated  a  cause  of 
action  agaliut  the  defendant  for  negligently 
permitting  fire  to  be  communicated  to  tbe 
waabbouae  from  the  waste  dump,  an  action 
in  tort  for  negligently  permitting  a  Are  tbat 
destroyed  the  plaintiff's  property  situated 
where  It  had  a  right  to  be  under  any  phase 
of  tho  ease,  and  It  may  be  that  the  section  «f 
Oie  act  supra  may  have  no  an>Ucation.  This 
question  baa  not  been  briefed. 

[t]  The  trial  court  erred  In  sustaining  tbe 
demurrer  of  the  defendant  The  jui^rnnent 
Is  therefore  reversed,  and  the  cause  remand- 
ed, with  directions  to  proceed  further  In  ac- 
cordance wldi  tbe  views  herein  expressed. 

All  Justices  concur  except  KANE  and 
KD^LBB.  JJ. 


(82  Okl.  86) 

HARRISON  V.  M.  KOEHLER  CO. 

(No.  9964.) 

<8m>reme  Court  of  Oklahoma.  May  17,  1921.) 

(ByttabuM  by  the  Court,} 

Appeal  and  error  «=o773(5)  —  Judflment  may 
be  reversed  where  no  brief  fifed  by  defendant 
la  error. 

In  an  action  appealed  to  this  court,  where 
the  plaintiff  in  error  Sled  brief  showing  serv- 
ice apon  the  defendant  in  error,  and  no  brief  is 
filed  by  tbe  defendant  in  error,  and  no  rea- 
son given  abowing  why  the  defendant  in  er- 
ror has  not-  filed  brief,  this  court  is  not  required 
to  search  the  record  to  find  some  theory  upon 
which  the  judgment  below  may  be  sustained; 
bat,  where  the  brief  filed  by  the  plaintiff  in 
error  reasonably  sustains  the  assignanenta  of 
error,  the  court  may  reverse  the  judgment  in 
accordance  with  the  prayer  of  the  petition  In 
error. 


Appeal  from  District  Court,  Gommanche 
County;  Cham  Jones,  Judge. 

Action  by  C.  W.  Harrison  against  the  M. 
Koehler  Company  on  a  promissory  note. 
Judgment  for  defendant,  and  plaintiff  ap* 
peals.  Reversed  and  remanded,  with  dlreo 
tions  to  grant  a  new  trial. 

A.  J.  Welch,  of  Clinton,  for  plalntUf  in 

W.  C  Stevens,  of  Lawtim,  tbr  defotdant  In 
error. 

EENNAMEIR.  J.  This  was  an  action  up- 
on a  promissory  note  tried  In  the  district 
court  of  Commanche  county  on  tbe  7tb  day 
of  Nbvonber,  1917.  At  tbe  dose  of  tbe  te»> 
timony  introduced  on  btiialf  of  the  plaintiff 
and  defendant  both  parties  moved  tbe  c<Hirt 
for  an  Instructed  verdict  The  court  bus* 
talned  tbe  motion  of  tbe  defoidant  and  In- 
structed a  verdict  In  Ita  favor.  Judgment 
was  entered  In  accordance  with  tbe  verdict 
of  the  Jury.  To  reverse  the  Judgment  tbe 
plaintiff  prosecutes  this  appeal  and  urges 
four  assignments  of  error. 

(1)  The  court  erred  in  overruling  plaintiff's 
motion  for  a  directed  verdict  for  plaintiff  at 
the  close  of  the  evidence. 

(2)  The  court  erred  In  directing  a  verdict 
for  the  defendant. 

(8)  The  yerdi<rt  and  Judgment  were  contrary 
to  the  admissions  in  the  pleadings  and  contrary 
to  the  evidence  in  the  case,  and  was  not  sup- 
ported by  any  competent  evidence. 

(4)  The  court  erred  In  overruling  plaintiff's 
motion  for  a  new  triaL 

Tbe  record  discloses  that  the  brief  of  the 
plaintiff  in  error  was  served  upon  counsel  for 
the  defendant  In  error  on  July  1,  1918.  No 
brief  has  been  filed  by  the  defendant  in  error, 
nor  any  reason  presented  for  failure  to  file 
brief.  The  brief  of  tbe  plaintiff  in  error  ap- 
pears reasonably  to  sustain  tbe  assignments 
of  error,  and  under  numerous  decisions  of 
this  court  we  are  not  required  to  search  tbe 
record  to  find  some  theory  upon  wbicb  the 
Judgment  below  may  be  sustained.  Security 
Insurance  Co.  v.  Droke,  40  Okl.  116,  136  Pac. 
340;  J.  Rosenbaum  Grain  Co.  v.  Hlgglns,  40 
Okl.  181,  136  Pac.  1073;  Purcell  Bridge  & 
Transfer  Co.  v.  HIne,  40  OkL  200,  137  Pac. 
66S;  First  National  Bank  of  Salllsaw  v.  Bal- 
lard, 41  Okl.  553,  139  Pac.  293;  De  Hart  Oil, 
Co.. -v.  Smith,  42  Okl.  201,  140  Pac.  1154; 
FroV  v.  Haley,  63  Okl.  19,  161  Pac.  1174. 

rthe  Judgment  of  the  trial  court  is  reversed, 
and  tauBe  ronanded,  with  directions  to  grant 
a  new  trial. 

HARRISON,  C.  J.,  and  KANK^  MILLESt, 
and  NICHOI^ON,  JJ.,  amcar. 
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OLENTINE  tt  al.  V.  ALBERTY  el  iL 
(No.  9996.) 

(Supreme  C3oiirt  of  Oklahoma.  Blar  17, 192L) 

(Byllahui  hv  the  Court.) 

1.  Judgment  ^=>i43{2)  —  To  vacsto  default 
Judgment  defendant  mast  atiow  ttiat  be  was 
prevented  from  making  a  timely  meritorious 
defense  upon  statutory  grounds. 

A  judgment  upoo  default  will  not  be  vacat- 
ed upon  a  showioc  that  the  partj  had  a  meri- 
torious defense;  it  must  be  made  to  further 
appear  that  he  was  prevented  from  making  a 
timely  presentation  of  it  upon 'some  of  th? 
grounds  named  by  the  statute  for  granting  such 
reUef. 

2.  Appeal  and  error  Q=>997( I)— Judgment  <d=» 
139— Application  to  vacate  default  JndsmeBt 
addressed  to  discretloa  af  court. 

An  application  to  vacate  a  default  indg- 
ment  and  to  be  allowed  to  defend  is  addressed 
to  the  sound  discretion  of  the  court,  and  will 
not  be  disturbed  on  appeal,  unless  It  dearly 
appears  that  the  court  has  abused  Ita  discre- 
tion. 

3.  Judgment  «=>I43(3)— One  seeklag  to  vaoate 
default  for  unavoidable  casualty  or  misfor- 
tune must  show  himself  free  from  laches. 

When  "unavoidable  casualty  or  miafortone" 
is  alleged,  the  facta  must  be  so  stated  as  t6 
make  it  appear  that  no  reasonable  or  proper 
diligence  or  care  could  have  prevented  the  trial 
or  judgment;  that  is,  that  the  party  complain- 
ing is  not  himself  guiltj  of  any  laches. 

Appeal  from  District  Conrt,  Oralg  Oomtty; 
Preston  S.  Davls^  Judge. 

Action  by  liucgr  Alberty  and  another  against 
Caiarles  Olentlne  and  others  to  cancel  deeda. 
jTidgment  tvr  plalntUGa.  and  deftodants  ap- 
peal. AfBrmed. 

,W.  W.  Noffsinger  and  A.  U  Barrie,  both  of 
Muskogee,  for  plaintiffs  In  error. 
,  K.  a  Armstrong,  Jr.,  of  Ft  Wortli,  Tei., 
for  defendants ,  In  error. 

PER  CURIAM.  This  action  involves  the 
title  to  certain  lands  in  Craig  county,  Okl., 
and  Is  brought  to  cancel  certain  deeds,  and 
for  rents  and  profits  during  the  time  it  Is  al- 
leged defendants  were  in  possession  thereof. 
For  convenience,  the  parties  wlU  be  referred 
to  as  they  appeared  in  the  trial  court 

The  petitiMi  alleges  that  one  Mallnda  Al- 
berty was  daly  enrolled  on  the  rolls  H  the 
Five  (Slvtltsed  Trltws  as  a  Cherokee  fre^j^wian, 
and  that  on  Jnly  4.  1909,  died  intestate, 
leaving  as  her  only  surviving  htirs  at  law  her 
hosband,  Lee  Ross,  and  her  mother,  Lucy  Al- 
berty, and  further  alleges  that  during  her 
lifetime  she  gave  certain  deeds  to  her  home- 
stead allotment  and  surplua  allotment  whI(A 
deeds  were  void  on  acconnt  of  her  minority. 

Answer  was  filed  by  the  defendants  setting 


np  a  general  d«ilal  and  .denying  eiMClfleally 
that  the  deeds  glvoi  were  during  the  minor- 
ity of  tbe  allottee.  The  case  was  regularly 
set  down  for  trial,  and  trial  was  had  in  the 

absence  of  the  d^endants  or  tO.  ttOx  counsel, 
and  on  December  11. 1917,  Judgment  was  ren- 
dered for  the  plaintiffs  by  default  decr«ehig 
them  to  be  entitled  to  the  lauds  and  tbe  pos- 
sessl(m  thereof,  and  Judgment  was  rendered 
for  the  plaintiffs  against  tbe  d^endants 
Charles  Olentlne,  James  M.  Anthls.  and  J.  H. 
Cbilders  in  tbe  sum  of  9900  damages  for  the 
wron^rful  withholding  of  the  lands  and  reels 
thereof. 

Defendants  In  due  time  filed  a  motion  for  a 
new  trial  and  for  the  setting  aside  of  the 
judgment  by  default,  alleging,  among  otber 
things,  that  J.  H.  Cbilders,  one  of  the  defend- 
ants who  was  the  attorney  of  record  for  the 
defendants,  &Dd  who  had  filed  the  answer  for 
tbe  defendants,  had  not  for  some  time  acted 
as  attorney  in  the  case,  but  that  the  defend- 
ants bad,  with  the  knowledge  of  the  plaintiffs 
and  their  attorney,  emplo;^ed  Messrs.  Noff- 
singer and  Harris  as  attorneys,  and  thst 
these  attorneys  had  an  understanding  with 
counsel  for  the  plaintiffs  that  plaintlffB' 
counsel  would  advise  them  when  the  case  was 
set  down  for  trial.  Counsel  for  plaintiffs  filed 
an  affidavit  in  the  trial  court  denying  that 
he  had  any  understanding  with  counsel  for 
the  defendants  that  be  would  advise  Qiem 
when  the  case  was  set  for  trial,  and  alleging 
that  no  advantage  was  taken  of  the  defend- 
ants in  any  way  In  procuring  .the  Judgmei^ 
by  default.  The  motion  for  new  trial  and  to 
set  aside)  default  Judgment  was  regularly 
heard  by  the  trial  Judge  and  ovecruled. 

The  pn^KMitlons  relied  on  by  defendants 
for  reversal  of  the  Judgment  are  that  tbe 
trial  court  erred  in  refusing  and  overruling 
the  defendant's  motion  to  vacate  and  set 
aside  the  default  Judgment  and  that  said 
Judgment  Is  not  sustained  by  the  evidence. 
It  is  urged  that  there  was  an  abuse  of  discre- 
tion by  the  trial  conrt  in  refusing  to  set 
aside  the  judgmrat  rendered  in  the  abseaos 
of  counsel  fbr  tbe  defendants,  and  that  Qie 
answer  presented  a  good  and  valid  defensa 

Defendants  cite  certain  Oklahoma  cases 
wblch  hold  that  It  Is  an  abuse  oi  dlsGretlon 
for  the  trial  court  to  refuse  to  opoi  a  Judg* 
ment  by  de&ult  where  the  answer  prennta 
a  good  defease  and  the  showing  made  by  Ois 
defendants  Is  a  reasonable  excuse  for  the  a^ 
sence  of  the  defendant  and  bis  attomej  at 
ttie  time  of  the  trial,  wiUi  no  negligence  on 
his  part  and  where  no  substantial  proJodlcs 
would  result  from  the  sustaining  of  sueta  mo- 
tif«.  But  these  cases  tited  hy  Qiem  do  not 
sustain  the  positlmi  urged  by  tbe  def^idant& 
In  the  case  of  Ck»hen  v.  Cochran  Grocery  Co., 
173  Paa  6^  Judgment  bad  beoi  rendoed 
against  the  defendsnt  on  a  void  tarocess,  and 
when  the  defeudant  and  his  attorney  were  ab- 


«=»ror  oUmt  cum  sm  Mm*  topU  aad  KBT-NVHBBR  IB  aU  iCer-NomlMrea  Dlsests  and  laOiam 


Digitized  by  Google 


OkL) 


OZJENTIKE  AUSKRTT 

att  p.) 


2dT 


sect  on  acconut  of  unexpected  and  on- 
avoidaUe  d^aj  of  the  arrival  of  tbe  railway 
tretn  dpoD  wtaidi  tbey  were  traveling.  Tbe 
court  therefore  held  that  it  was  an  abuse  of 
discretion  under  these  facts  not  to  set  asidfa 
Qie  default  Jndi^ent  In  Hodges  v.  Alexan- 
der, 44  OkL  598,  145  Pac.  809,  counsel  for  tbe 
defadant  had  been  called  out  of  the  state 
on  account  of  tbe  illness  of  his  mother,  and 
bad  been  told  by  the  trial  Judge  that  his  cases 
woQid  be  ctHitinned  because  of  his  absence. 
On  couDsel's  return  to  the  state  he  was  told 
bj  tbe  trial  Judge  that  the  cases  had  been 
continued,  and  understood  the  Judge  to  say 
that  tbey  had  been  continued  for  the  term. 
Be  thereupon  left  town  and  Judgment  was 
Tsndered  against  the  defendant  In  his  ab- 
sence. Tbe  court  here  held  that  it  was  an 
abuse  of  discretion  on  the  part  of  the  trial 
Jndge  not  to  set  aMde  the  default  Judgment 
Id  McLaughlin  t.  NetUeton,  25  OfcL  S19.  105 
Pac  662,  counsel  for  the  defendant  had  tele- 
gniAed  the  derk  of  the  court  on  the  18th 
day  of  Hay,  asking  to  be  advised  when  Ow 
case  was  set  tor  trial,  and  recelTsd  n  tde- 
gram  in  reply  that  it  was  set  for  the  1st 
There  was  a  mistake  in  transmitting  the  mes- 
sage, and  the  tel^jram  should  have  read  tbe 
21st  Instead  of  the  1st  Thinking  that  the 
case  would  not  be  tried  until  June  1st,  nei- 
ther oonnsei  nor  his  client  made  any  attempt 
to  be  pressnt  m  the  date  tbe  case  was  actual- 
ly set  for  trlaL  nie  court  held  that  under 
the  statute  tbe  trial  Judge  should  have  set 
aside  tlie  deftiult  Judgment  The  case  of 
Thomas  Douglas  t.  Badger  State  Mine,  41 
Wash.  206.  83  Pac  178,  4  L.  R.  A.  (N.  S.)  196, 
oonstmee  a  different  statute  of  a  dlffer«it 
Jurisdiction,  and  does  not  state  the  law  of 
Oklabmna. 

ni  A  Judgment  upon  deftiult  will  not  be 
vacated  upon  a  showing  that  the  party  bad  a 
meritorious  d^ense:  It  must  be  made  to  fur- 
ther appear  that  he  was  prevented  from  mak- 
ing a  timely  presentation  of  it  upon  some  of 
tbe  groonds  named  by  tbe  statute  for  grant- 
ing Ruch  relief.  Western  Coal  &  Mining  Co. 
v.  Green.  64  OkL  63.  166  Pac.  164;  M.,  K.  &  T. 
By.  Co.  V.  Ellis,  53  Okl.  264,  156  Pac.  226,  I* 
B.  A.  1916E,  100. 

It  appears  that  no  notices  were  mailed  out 
by  the  clerk  of  the  court  of  Craig  county,  ad- 
vising counsel  of  the  setting  of  the  cases  for 
trial,  and  that  it  was  not  tbe  custom  to  do  so 
In  this  court  Counsel  for  the  defendants 
vere  not  notified  by  the  court  <derk  of  tbe  set- 
ting of  their  case  for  trial,  nor  do  they  appear 
to  have  relied  upon  any  right  to  any  notice  by 
tbe  derk,  but  they  seem  to  have  depended  up- 
on receiving  information  of  tbe  date  of  the 
trial  from  counsel  for  plaintiffs.  This  they 
bad  no  right  to  do.  While  It  would  have 
been  a  matter  ot  courtesy  for  counsel  for 
tAalntlira  to  have  notified  them  of  tbe  date  of 
tbe  trial  had  be  known  tbe  date  tbe  case  was 
set  for  trial,  he  was  not  bound  to  do  so,  and 


It  was  therefore  not  an  abuse  of  diacretl<»i 
on  the  part  of  the  trial  court  not  to  set 
aside  the  default  Judgmoit  after  hearing; 
on  this  ground. 

Counsel  for  tbe  defendants,  knowing  that 
the  case  was  do<Aeted  and  that  the  issues  had 
been  made  up,  were  in  duty  bound  to  toqulre 
of  tbe  clerk  of  court  of  Craig  county  when 
the  case  was  set.  In  Western  Coal  &  Mining 
Co.  V.  Qreen,  supra,  it  was  held  that  lu  the 
absence  of  some  statute  or  rule  of  court  r^ 
quiring  it  parties  who  rely  upon  the  custom 
of  the  derk  to  notify  when  orders  are  entered 
on  motions  pending  In  their  cases  do  so  at 
th^r  peril. 

[2]  By  secUott  5033,  R.  U  1910,  snbd.  8,  tt 
is  provided  that  a  former  decision  shall  be 
vacated  and  a  new  trial  granted  on  the  appli- 
cation of  the  party  aggrieved  on  account  of 
"accidoit  or  suriHls^  which  ordinary  pm- 
doice  could  not  have  guarded  against,"  and 
by  eeetlfm  6207,  snbds,  8, 4^  7,  a  district  court 
may  vacate  Its  own  Judgments  or  ardan  **for 
mistake,  n^ect  or  omission  of  the  clerk,  or 
irregularity  In  obtaining  a  Judgment  or  or^ 
der" ;  "tor  firaud  praetloed  tlie  sncoesafiil 
party.  In  obtaining  the  Jndgmoit  or  wder"; 
"for  unavoidatde  casualty  or  misfortune,  pre- 
venting the  party  from  prosecuting  or  dcdBwd- 
Ing."  In  construing  tiiese  statutes  this  court 
has  head  that  an  ain^llcstifHi  to  vacate  a  de- 
fault Judgment  and  to  be  allowed  to  deCud 
la  addressed  to  the  sound  discretion  <tf  the 
court  and  wUl  not  be  disturbed  on  appeal, 
unless  it  dearly  appears  that  the  court  has 
abused  its  discretion.  Western  Goal  A  Min- 
ing Co.  T.  Grera,  supra;  H.,  E.  &  T.  By.  Co.  v. 
Ellis, supra; Ratcliff  v.  SharrodE, 44 Okl,B92; 
145  Faa  803;  Unds^  v.  Goodman,  57  CML 
406,  157  Pac  344. 

[3]  In  Iitnds^  T.  Goodman,  snpra.  It  was 
held  that  when  **unavoldable  casualty  or  mis- 
fortune" is  alleged  the  &cts  must  be  so  stated 
as  to  make  It  appear  that  no  reasonable  or 
proper  dlllgaice  or  car©  could  have  prevented 
tbe  trial  or  Judgment;  that  la,  that  the  party 
complaining  la  not  himself  guilty  of  lany 
laches. 

Defendants  further  contrad  that  the  Judg- 
ment Is  not  sustained  by  the  evidoice  for  the 
reason  of  its  Incompetency  or  insufficiency  In 
estaUlshlng  the  minority  of  the  allottee  In 
the  deeds,  or  of  the  rental  value  of  the  lands. 
While  tbe  testimony  of  the  witnesses  as  to 
tbe  age  of  the  allottee  is  not  the  most  satis- 
factory, in  tbe  absence  of  any  contradlctMy 
testimony,  it  cannot  be  said  that  the  court 
abused  his  dlscretlMi  In  granting  a  Judgment 
based  upon  it.  Defendants  also  contend  tb&t 
tbe  enrollment  records  of  the  commissioner 
of  the  Five  Civilized  Tribes  was  not  admis- 
sible In  evidence  as  to  transactlcKis  relating 
to  sale  of  allotted  lands  concluded  prior  to 
the  date  when  they  were  made  so  by  Oongress. 
to  wit;  act  of  Congress  of  May  27  1908  (?a 
Stat  812,  &  19^.   It  appears  that  tbe  lest 


Digitized  by  Google 


298 


198  PAomo 


BSPOBTBR 


(OH 


deeds  glvai  1^  the  allottee  herein  to  Gharles 
Olentine  w«e  snbaeqnent  to  tfae  date  of  Mar, 
27,  1908.  Tbe  enroUmeut  records  were  com- 
petent for  0ie  purpose  of  sbowlng  tbB  age  of 
tbe  allottee  at  sodi  time.  Nor  are  we  pre- 
pared to  that  tbe  evidence  Introdnced  to 
show  tbe  rental  value  of  tiie  landa  Is  Inanffi- 
cl«it  to  sostala  the  judgment  of  Ihe  trial 
court. 

For  the  reasons  stated,  the  Judgmoit  of  the 
trial  court  Is  affirmed. 


'«■>  Okl.  6) 

ST.  LOUIS-SAN  FRANCISCO  RY.  CO.  V. 
FREEMAN.    (No.  10192.) 

jSupreme  Cioort  of  Oklahoma.  May  17, 1921.) 

(Bvllabui  hp  the  Court.} 

1.  Carrier*  «=>405(4)— Limitation  of  liability 
for  lo»»  of  baflgage  held  not  to  ofleot  other 
damages  sastalned  by  passenser. 

Where  a  railway  company,  by  printed 
statements  on  Ita  baggage  checks  and  posted 
and  published  tariff,  rates,  sdiedules,  and  claa- 
siflcatlons,  seeks  to  limit  Its  liaUUty  to  $100 
Cor  the  value  of  baggage  beloogliig  to  or  checked 
for  an  adult  passeoger.  It  does  not  thereby  re- 
lieve itself  from  liability  for  damages  snstaln- 
ed  by  such  passenger  other  than  tbe  value  of 
the  baggage. 

2.  Carriers  «=>408(a)— Loss  of  time  aid  trav- 
'  eting  expessss  rsooveralile  for  loss  of  trav- 
eling saiesnaa*»  sample  tniok. 

Where  a  carrier  accepts  as  baggage  the 
sample  trunk  of  a  traveling  salesman  with 
knowledge  of  its  character,  loss  of  time  and 
Inability  to  malie  sales  because  of  delay  in  re- 
ceiving trunlfs  containing  samples,  and  neces- 
sary and  reasonable  traveling  expenses  incur- 
red in  looking  tor  the  trunks  or  procuring  other 
samples,  will  be  regarded  as  within  the  con- 
templation of  the  carrier  when  It  receives  and 
ehecka  traveling  salesman's  sample  trunks  as 
baggage,  so  as  to  entitle  such  salesman  to  re- 
cover damages  therefor.  In  case  of  snch  delay. 

3.  Carriers  ^s408  (5)— Damages  which  prox- 
imately flow  from  braaek  of  ooitract  to  oarry 
baggage  stated. 

Such  damages  as  proximately  flow  from  the 
breadi  of  tbe  contract  to  carry  baggi^e,  or 
which  in  tbe  language  of  the  statute,  In  the 
ordinary  course  of  things,  would  be  likely  to 
result  therefrom,  may  be  recovered,  and  this  in- 
cludes loss  of  time,  necessary  and  reasonable 
traveling  expenses  incurred  in  looking  for  the 
baggage,  procuring  other  samples,  and  inability 
to  make  sales  directly  occasioned  by  the  breach 
of  dut7  promptly  to  carry  and  deliver. 

Appeal  from  District  Court,  Oklahoma 
Oounty;  Edward  Dewea  Oldfleld,  Judge. 

Action  by  W.  S.  Freeman  against  the  St. 
IiOuiE-San  Frandsco  Railway  Company  to  re- 
cover damages  for  loss  of  personal  property. 
Judgmeot  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 


Wl  F.  Bvans,  of  8L  Louis.  Mc,  and  Klein- 
sdimldt  &  Grant  and  W.  T.  Stratton,  all  of 
Oklahoma  Oity,  for  plaintiff  in  error. 
.  Edward  Splwa,  of  Oklah<Kna  d^f  (Bem- 
st^n  ft  Spiers,  of  Oklahoma  (3!ty»  of  counseQ, 
for  defendant  in  error. 

HILItER,  J.  This  action  was  commenced 
In  the  district  court  of  CHclahoma  county  by 
W.  S.  Freeman  aa  plaintiff  In  the  court  be- 
low, defi^dant  In  error  here,  to  recover  $129.- 
08  as  damagee  sustained  by  reason  of  tbe 
loss  of  a  trunk,  against  the  St  Louia-San 
Frandsco  Railway  Ccnnpany.  A  Jury  was 
waived,  and  the  case  tried  to  tbe  court.  Spe- 
dal  findings  of  fiict  were  madey  and  the  ctHut 
rendered  judgment  in  flavor  of  Hie  plaintiff 
and  against  the  d^endant  for  $225.  Defend- 
ant appeaH  and  aK>ear8  here  as  plaintiff  in 
error. 

The  Acta  are  aa  follo;ivs:  W.  S.  Freeman 
was  a  traveling  salraman,  selling  a  line  of 
raincoats  and  other  goods  of  like  nature.  On 
the  12th  day  of  S^tember,  1917,  he  par- 
chased  a  ticket  from  the  agent  of  said  rail- 
way company  at  Okmulgee,  OkL,  to  Okla- 
homa Cl^,  and  upon  this  ticket  he  checked 
a  trunk  c<mtalning  bis  merchandlee  and  sam- 
ples. Tbe  trunk  did  not  readi  Oklahoma 
Cnty,  and,  after  waiting  a  day,  Fre«nan  made 
complaint  to  the  railway  company's  division 
inssaigw  agmt  He  afterwards  made  a 
trip  to  Sapulpa,  Tulsa,  and  (Mcmulgee  in  aa 
^tort  to  locate  the  trunk.  Being  unable  to 
find  it,  he  made  a  trip  to  St.  Louis,  Ho.,  to 
get  another  trtmk  and  a  new  sut^ly  ot  sam- 
ples. His  items  of  damage  are  the  loss  of 
commissions  he  would  have  made,  amounting 
to  $165,  $60  expense  money,  and  f^dllOS  is 
the  value  of  the  artides  In  ttie  trunk.  The 
railway  company  admitted  selling  the  ticket; 
checking  the  trunk  at  Okmulgee,  and  its  ten- 
ure to  ddlver  tbe  trunk  at  Oklahoma  City. 
It  admitted  a  liability  of  $100,  but  hisists 
that  its  UabiUty  Is  limited  to  that  amount 
because  at  the  time  of  tbe  acts  combined  ttf 
it  had  OD  file  with  the  Corporation  Commis- 
sion of  the  state  of  Oklahoma,  and  had  pub- 
lished, and  kept  open  for  Inspectimi  and  filed 
In  its  various  offices  In  the  state,  as  by  law 
required,  schedules  giving  the  rates,  Aires, 
and  diarges  for  the  b'anwortation  of  bag- 
gage betweetf  dlfferoit  points  in  the  etatlb, 
Induding  Okmulgee  and  Oklahoma  Oltf.. 
That  under  the  provisions  of  said  sdndules 
the  value  of  baggage  up  to  and  Indudlng  160 
pounds,  so  diecked  as  aforesaid,  and  ^thont 
extra  diarge,  is  deemed  and  agreed  to  be  not 
in  excess  of  $100,  unless  a  greater  sum  ur 
value  is  dedared  by  the  passenger  and  duug- 
es  paid  for  increased  valuation  at  the  time 
of  delivery  of  said  baggage  to  the  company. 

At  the  condudott  of  the  evidence  tbe  rail- 
way company  moved  the  court  to  render  judg- 
ment in  ftvor  of  the  (tolntiff,  and  against 
,  the  defendant  In  the  sum  of  $100  and  costa 
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This  motion  was  OTerruled,  and  defendaDt 
excepted.  The  court  tben  made  the  following 
findings  of  fact  and  cfflidiisloiis  of  law: 

court  finds  tliat  tbe  defendant  railway 
company  bad  notice  of  tbe  nature  of  the  equip- 
ment of  tbe  baggage,  and  tbat  tbe  same  were 
samples  intended  by  tbe  plaintifF  for  ase  by 
Mm.  Tbe  conrt  furtber  finds  aa  a  matter  of 
law  tbat  tbe  schedules  were  in  force  at  the  time 
specified,  and  so  far  as  tbe  value  of  the  prop- 
erty ia  concerned  It  is  limited  by  tbe  contract, 
to  wit,  the  schedule  in  defendant's  Exhibit  A, 
and  the  plaintiff  will  therefore  recorer  the  aam 
of  $100  for  the  loss  of  property,  also  the  sum 
of  $50  expense  incident  to  the  recovery  of  and 
la  seeking  to  recover  the  property,  and  approx- 
imately caused  by  the  negligence  of  the  defend- 
aot  in  failing  to  deliver  tbe  baggage  at  Okla- 
homa C!ty,  and  plaintiff  wiU  also  recover  tbe 
sum  of  $75  for  bis  time  lost  as  a  result  of  the 
negligence  of  tbe  defendant;  in  other  words,  the 
plaintiff  will  recover  the  total  snm  of  $225. 
I  might  say  that  the  time  lost  is  based  at  the 
rate  of  $S0  per  week,  the  ftTideneo  skowing  a 
loss  of  about  a  week  and  a  half  time. 

"By  Mr.  Stratton:  To  which  findings  of  fact 
■nd  conclusions  of  law  the  defendant  excepts, 
and  gives  notice  in  open  conrt  of  its  intention 
to  appeal  to  tbe  Supreme  Court  of  Oklahoma 
from  such  judgment,  and  asks  the  court  to  di- 
rect the  clerk  to  enter  and  make  the  proper  en- 
tries upon  tbe  appearance  docket  and  trial 
docket  of  the  court. 

"By  the  Court:  Probably  better  make  the 
further  flndinga  that  the  value  Is  fai  excess  of 
9100,  hat  the  plaintiff  Is  Unilted  under  the 
contract  of  $100.  Tou  may  draw  op  your  jour- 
nal entries,  and  the  clerk  will  make  the  proper 
entries  on  the  docket  in  accordance  there- 
with. The  jndgment  will  be  for  the  plaintiff  in 
tiie  snm  of  $225  as  per  Journal  entry  in  the 
findings  ^  thla  eaae."  ' 

Tbe  plaintiff  In  wror  made  several  aadgn- 
meots  of  error,  bat  tbey  may  aU  be  gammed 
up  and  be  reeolved  Into  this  one  quwtion. 

In  view  of  the  limitation  on  the  liability  of 
fba  railway  company  to  $100  fbr  tbe  value 
of  tbe  goods,  was  Freeman  enUfled  to  r6- 
cover,  in  addition  to  said  $10(^  losa  of  time 
UQd  ocpenses  Incurred  In  ttylitf  to  locate  the 
trunk  and  necessary  traveling  expenses  In 
procuring  additional  eunides? 

Tbe  baggage  check  leaned  by  the  railway 
company  to  W.  S.  Freeman  contained  the  fol- 
lowing notice  printed  tSiereon: 

**Notice  to  J^assengera. 

"Unleaa  a  greater  sam  ia  declared  by  tba  pas- 
senger and  charges  paid  for  increased  valua- 
timi  at  time  of  delivery  to  carrier,  the  value 
of  baggage  belonging  to  or  checked  for  an 
adolt  passenger  shall  be  deemed  and  agreed  to 
be  not  in  excess  of  one  hundred  dollars  ($100.- 
00)  and  the  value  of  tbe  baggage  belonging  to  or 
checked  for  a  child  traveling  on  a  half  ticket 
shall  be  deemed  and  agreed  to  be  not  In  excess 
of  fifty  doUars  ($00:00). 

*^  avoid  storaga  dwigss,  dalm  yonr  baggage 


immediately  upon  arrival  at  destination.  Pas- 
sengers should  take  memorandum  of  this  check 
number,  to  avoid  confusltm  In  delivery  of  bag>- 
gage,  in  case  duplicate  cheek  la  lost 

*'H.  T.  Ifason,  General  Baggage  Agen^ 
**Springfield.  Mo." 


The  defendant  In  error  does  not  question 
but  what  he  bad  notice  of  the  ruling;  nei- 
ther does  the  plaintiff  in  error  question  the 
sufficiency  of  the  evidence  to  support  the 
items  set  forth  in  the  findings  of  fact  made 
by  tbe  court,  but  objects  to  the  court  allowing 
the  Items  of  expense  and  losa  of  time. 

Plaintiff  In  error  cites  a  large  nimiber  of 
cases  to  support  Its  contention,  aud  these 
cases  hold  that  certain  limitations  as  a  car^ 
rier'8  liability  for  loss,  if  reasonable,  will  be 
upheld  by  the  court,  but  they  do  not  get  at 
the  exact  question  presented  here.  The  case 
of  Kansas  Oty,  Mo.  A  O.  Ry.  Co.  v.  Fugatt, 
47  OkL  727,  150  Pac.  669,  U  R.  A.  1916A,  645, 
gets  closer  to  the  question  than  any  case  cit- 
ed. The  syllabus  reads  aa  follows: 

"A  carrier,  with  respect  to  baggage  accom- 
panying a  passenger,  intrtuted  to  its  eostody, 
incurs  the  responsibility  of  a  common  carrier  of 
goods,  and  is  liable  as  an  Insurer  of  the  bag- 
gage, except  where  the  loss  or  damage  Is  caused 
by  tbe  act  of  God,  the  act  of  the  owner,  or  by 
the  public  enemy. 

"It  is  tbe  duty  of  the  carrier  to  deliver  a 
passenger's  baggage,  whether  within  tbe  weight 
prescribed  by  statute  or  not,  immediately  upon 
the  arrival  of  the  passenger  at  his  destination. 

"It  ia  a  matter  of  general  knowledge,  of  which 
coorts  will  take  judicial  notice,  tbat  common 
carriers  by  rail  make  a  practice  ol  carrying  as 
baggage  the  aamide  tmnka  of  traveling  sales- 
men. 

"Where  a  carrier .  accepts  aa  baggage  the 
sample  tmnka  of  a  traveling  ealeaman,  with 
knowledge  of  their  character.  It  thereby  waives 
any  objection  on  the  gnnmd  that  audi  trunte 
and  contents  are  not  properiy  baggage,  and  Its 
liability  therefor  la  the  aame  as  that  with  ref- 
erence to  baggage  aa  defined  in  section'  806, 
Rev.  Laws  19ia 

"The  measure  of  damages  for  a  carrier's  de- 
lay in  forwarding  the  sample  trunks  of  a  trav- 
eling salesman  is  the  value  of  tbe  use  of  the 
property  dnring  tbe  delay,  together  with  tbe 
loss  of  time  occasioned  thereby;  tbe  carrier's 
agent  receiving  the  trunks  for  transportation 
with  knowledge  of  their  contenta  and  Intended 
nae. 

"Loas  of  time  and  Insbflity  to  make  aales  be- 
cause  of  delay  in  receiving  trunks  containing 
samples  will  be  regarded  as  within  the  contem- 
plation of  the  carrier  when  It  receives  and 
checks'a  salesman's  sample  trunks  as  baggage, 
so  as  to  entitie  bim  to  recover  damagea  there- 
for in  case  of  such  delay. 

"Such  damages  as  proximately  flow  from  the 
breach  of  the  contract  of  carriage  of  baggage^ 
or  wtiich.  in  the  language  of  the  statute,  *in  tbe 
ordinary  eonrae  of  things  wonid  be  Hk^  to  re- 
sult therefrOTD,'  may  be  recovered,  and  this 
indndea  loss  ef  time  and  iaaUUtr  to  m$k»  salea 
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promptly  to  carry  and  delinr.** 

ThlB  being  an  action  to  recorer  damagea 
for  breach  of  a  contract,  to  wit,  the  failure 
to  deliver  the  trunk  and  samples  at  Okla- 
homa City,  the  foUowlne  aectloua  of  Berised 
laws  of  1910  may  be  considered: 

**284S.  Any  person  who  soffert  detriment 
from  unlawful  act  or  omission  of  anotlier, 
may  recover  from  the  psrson  in  fault  a  com- 
pensation therefor  in  numey,  wUch  is  called 
damages. 

"2S46.  Detriment  Is  a  loss  or  harm  suffered 
in  person  or  proper^.** 

"2862.  For  the  breach  of  an  ohUsation  aris- 
ing from  contract,  the  measure  of  damages,  ex- 
cept where  otherwise  expressly  provided  by  this 
diapter,  is  the  amouut  wliicb  will  compensate 
the  party  aggrieved  for  all  the  detriment  proxi- 
mately cansed  thereby,  or  which,  in  the  ordinary 
course  of  things,  would  be  Ukely  to  result 
therefrom.  No  damages  can  be  recovered  for 
a  breadi  of  contract,  which  are  not  clearly  as- 
certainable in  both  th^  natmre  and  origfaL" 

We  think  tba  court  was  correct  In  limiting 
tbe  amount  of  the  raUway  company's  liaUltty 
for  the  TBliw  of  Uw  goods  in  the  trunk  to 
$100. 

[2,  S]  When  the  railway  company  accepted 
tbe  trunk  tor  transportation  under  Its  duty 
as  a  common  carrier  of  passengers  for  hire, 
knowing  that  Freeman  was  a  traveling  sales- 
man and  that  this  was  a  trunk  containing 
samples,  It  knew  that,  if  It  did  not  make*  im- 
mediate delivery  of  the  trunk  at  Its  destina- 
tion at  Oklahoma  City,  W.  S.  Freeman,  aS 
such  traveling  salesman,  would  softer  other 
detriment  and  loss  by  reason  of  Its  failure 
to  deliver  the  trunk.  The  diriment  caused 
by  the  loss  of  time  because  of  Its  failure  to 
deUver  the  trunk  and  his  Inability  to  exhibit 
his  samples  to  the  trade,  his  loss  of  time  look- 
ing for  tbe  trunk  and  bis  expenses  incurred, 
were  all  sudi  losses  as  would  naturally  flow 
from  or  tcXUm  its  tenure  to  d^ver  the 
trunk.  It  was  soch  losses  as  it  might  antici- 
pate and  reasonably  expect  as  a  result  of  lis 
failure  to  make  the  delivery. 

[1]  The  liability  of  the  railway  company 
for  this  loss  was  not  limited  by  the  $100 
clause  for  the  value  of  tbe  goods  In  the  trunk. 
The  court  by  allowing  these  Items  of  damage 
against  the  railway  company  did  not  infringe 
upon  or  violate  the  terms  of  the  contract  or 
the  notice  on  the  trunk  check  or  its  tariff 
rates  as  posted  and  published,  as  aforesaid. 

Under  the  findings  of  tbe  court  the  Judg- 
ment rendered  Is  ourect,  and  is  hereto  af- 
flrmed. 

HABBISON,  a  7.,  and  KANE,  JOHNSON, 
and  EBNNAHER,  JJ.,  concur. 


(U  OkL  SC) 

HAMILTON  TP.  OP  OKMULGEE  COUNTY 
T.  UNDERWOOD.  (No.  9602.) 

(Sivrone  Oout  of  Oklahoma.  ISmj  10;  1921.) 

(Syllabut  Court.) 

1.  EvIdsBoe  «=»83(2)  —  Pubilo  oAosrs  Issslni 
warraats  for  claims  agalast  aaslelpalltlas 

presumed  to  psrforni  duty. 
It  Is  a  presumption  of  law  that  all  pnbUc 
officers  perform  their  duty,  and  in  the  absenes 
of  clear  proof  to  the  contrary,  this  ooort  will 
refuse  to  bold  that  they  did  not  do  so  in  iaso- 
ing  warrants  for  claims  against  municipalities. 

2.  Municipal  corporatioss  «so90S  —  MssislpsI 
warrant  prina  fade  ovMasos  sf  vsildtty  sf 

debt. 

A  munidpal  warrant  is  prima  fade  evidence 
of  tbe  validly  of  the  claim  for  wblch  it  was 
issued,  and  if  in  an  action  instituted  by  the 
owner  and  holder  thereof  the  munidpaUty  as- 
serts as  a  defense  a  violation  of  some  consti- 
tutional or  statutory  provision,  the  harden  of 
proof  is  upon  the  monidpaUty  to  dearly  es- 
tablish  by  eonpetnit  evidence  that  at  the  time 
the  debt  was  created,  for  which  said  warrants 
were  issued,  tbe  governing  body  of  the  mn- 
nldpality  violated  the  provisioa  of  the  Constita- 
tlon  or  swtion  of  the  statute  rdied  upon. 

3.  Appeal  ud  error  «s9lOIO(l)— Coirfa  ts«- 
Isg  of  fact  will  bt  gives  same  walght  at  ver- 
dict 

Where  a  case  is  tried  to  the  ooort  wtthoot 
tbe  aid  of  a  jiuy,  the  court's  finding  of  fact 
will  be  given  the  same  weight  as  the  verdict 
of  a  Jury,  and  will  not  be  set  aside  if  there  is 
any  evidence  reasonably  tending  to  snpport  tL 

4.  DIsppsitios  Of  cases. 

Record  examined,  and  AeU,  that  the  indg- 
msBt  of  the  trial  coast  should  be  af&mied. 

Appeal  from  District  Oonrt,  Okmnlcee 
County;  Ernest  B.  Hu^es,  Judg& 

Action  by  Elmer  Underwood  against  Ham- 
ilton Township  of  Okmnlgee  Coonty.  Judg- 
ment for  plaintiCr,  and  defendant  appeals. 
Affirmed. 

I*  A.  Wallace,  Go.  Atty^  Joe  S.  Eaton, 
and  L.  L.  Cowley,  all  of  Okmnlgee,  for  plain- 
tiff In  error. 

Edward  Spiers,  of  Oklahoma  City*  txa  de- 
f^dant  in  enor. 

JOHNSON,  J.  This  is  an  appeal  ftom  the 
dlatrlct  court  of  Okmnlgee  ooun^;  Hon. 
Elamest  B.  Hn^ies,  Judge. 

This  actlm  was  commenced  in  tbe  low 
court  by  tbe  plaintiff,  Elmer  Underwood, 
against  the  defendants,  ^mflton  towndilp 
of  Okmulgee  county.  Okl.,  Okmnlgee  conntj, 
Okl.,  and  the  Wylie  Manufacturing  Gompany, 
a  coriwration.  No  summons  was  asked  to  be 
Issued  tor  Wylle  Manufacturing  Company, 
and  the  Aemwmx  of  Okmulgee  county  was 
sustained,  so  that  the  controversy  In  tills 
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court  la  between  Elmer  tTuderwood  and  Ham- 
ilton townBhlp  of  Okmulgee  countr  of  the 
state  ot  Oklaboma. 

The  plaintiff  In  bis  petltloD,  wblcb  con- 
tains seven  separate  cansee  of  actlMi,  al- 
leges in  BQbstance  tbat  on  or  al)ont  Novem- 
ber, 29,  1911,  "and  of  date  of  November  29, 
1911,  for  a  valuable  consideration,  to  wit, 
the  sale  and  delivery  of  certain  macbinoy 
tbat  said  defendant  townsblp  was  autborlced 
to  pnrcbase  and  btty,  and  tbat  It  did  pur- 
cbase  and  buy,  for  tbe  use  of  said  townsblp 
of  and  from  tbe  defendant  Wylle  Manufac- 
turing Company,  a  corporation,  tbe  said  de- 
fendant, Hamilton  township,  by  and  tbrongh 
Ita  duly  elected,  qualified,  authorized,  and 
acting  township  officers,  made  and  executed 
and  delivered  to  said  defendant,  Wylle  Manu- 
facturing C<Hnpany,  a  corporation  of  Okla- 
homa City,  Oklahoma,  their  certain  township 
varrants,  In  writing  of  that  date.  ♦  •  • 
Tbat  said  warrants  were  duly  presented,  as 
provided  by  law,  to  the  township  treasurer 
of  said  townsblp  on  or  about  tbe  29tb  day 
of  November,  1911,  and  were  not  paid  for 
want  of  funds,  which  was  Indorsed  theremi. 
•  •  •  Tbat  said  warrants  were  sold 
and  delivered  to  the  plaintiff,  who  was  the 
bolder  and  owner  thereof." 

To  tbe  petition  were  attached  ooplet  of 
the  seven  warrants  sued  upon. 

Tbe  defendant's  answer  allied  the  In- 
valldl^  ^f  tbe  warrants  Issued  ^charging 
that  the  same  were  Issued  without  tbe  au- 
thority of  law.  In  that  they  exceeded  tbe 
legal  estimate  of  the  township  made  for  tbe 
fiscal  year,  and  that  the  same  were  Issned 
upon  an  Illegal  contract  and  In  lieu  of  cer- 
tain other  warrants  Issued  by  virtue  of  said 
contract  which  had  been  adjudicated  to  be 
Tirid  In  a  suit  brought  for  that  purpose,  and 
tiie  warrants  Issued  on  being  issued  In  por- 
Boance  to  a  void  CMitract  and  In  lien  of 
warrants  that  had  been  adjudicated  void 
were  llkewlae  void. 

Ae  a  r^ly  to  tbe  defendant's  answer,  tbe 
plalntilK  filed  a  general  denial,  and  upon  the 
Issues  thus  Jollied,  by  the  pleading,  the 
cause  vras  tried  to  the  court  without  tbe  In- 
terrentlfm  of  a  jnry,  and  at  the  conclusion 
of  the  trial  the  court  made  the  following 
findings  of  foct  and  conclusions  of  law: 

"(1)  That  at  the  time  of  making  and  execut- 
ing the  warrants,  to  wit,  61A,  52A,  &3A,  and 
54A  for  $600  eacb,  and  55A  for  $830,  12B  for 
$320,  and  13B  for  $250,  a  binding  and  valid 
contract  had  been  entered  Into  between  the 
duly  authorised  officers  of  Hamilton  township 
and  tbe  Wylie  Manufacturing  Company;  that 
said  warrants  were  issued  properly  and  tn  due 
form;  that  the  contract,  in  pajnent  of  whi(^ 
said  warrants  were  issued,  was  in  all  manner 
and  things  a  valid  and  binding  contract;  tbat 
said  contract  was  a  sew  and  distinct  contract. 

"(2)  That  when  the  contract  of  November  29, 
1911,  was  entered  into  between  Hamilton  town- 
ship and  tbe  WyUs  Mannfactaring  Company, 


UNDERWOOD 
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there  were  snffideat  tOBaB  ) 
with  wUeh  to  pay  for  arid 

**(4)  I  farther  find  that  tbe 
mate  for  Hamilton  township  for  the  fiscal 
commencing  July  1,  1911,  and  enfing  Jwm 
1912,  was  $6,603.82.  The  coort  further 
however,  tbat  there  was  no  item  in  the 
of  $3,400  in  tbe  estimate  made  and  appm«d 
for  porcbasing  tools. 

"(5)  I  farther  find  that  on  November  29. 
1911,  ^t  tbe  time  of  the  execution  of  the  coa* 
tract  upon  which  tbe  warrants  heretofore  re- 
ferred to  are  based,  there  were  funds  enex- 
pended  by  asid  township,  in  excess  of  the  ag- 
gregate amonnt  of  tbe  warrants. 

"(6)  I  further  find  tbat  tiie  warrants  sued 
on  in  this  cause  have  been  presented  for  pay- 
ment, bat  not  paid  for  want  of  funds. 

"(7)  I  further  find  tbat  said  warrants  are 
at  this  time  unpaid,  and  that  said  warrants 
draw  interest  at  tbe  rate  of  6  per  cent,  per  an- 
num from  November  29,  1911.  tbe  date  of  th^ 
presentation  and  re^stration. 

"(8)  I  further  find  that  there  is  due  and  un- 
paid on  warrant  61A  the  sum  of  $000,  princi- 
pal, and  $151.26  Interest,  interest  being  com- 
puted to  December  14,  1916.  I  find  the  same 
amount  to  be  due  on  warrants  52A,  63A,  and 
64A.  I  find  tbat  there  is  due  and  unpaid  on 
warrant  No.  65A  tbe  sum  of  $830  principal,  and 
$261.07  interest,  interest  being  computed  to 
December  14, 1916.  I  find  tbat  there  is  due  and 
unpaid  on  warrant  No.  12B  the  sum  of  $320 
principal,  and  $00.75  interest,  interest  being 
computed  to  December  14,  1916.  I  find  tbat 
there  is  dof  and  unpaid  on  warrant  No.  13B 
tbe  smn  of  ^260  pzindpal,  and  $76.62  interest, 
interest  being  computed  to  December  14,  1916. 

"Finding  all  the  issues  for  tbe  plaintiff,  I 
therefore  conclude  that  as  a  natter  of  law  tbe 
plaintiff,  Elmer  Underwood,  is  entitled  to  re- 
cover sgainst  Hamilton  township,  a  subdivision 
of  Okmulgee  count;,  the  sggregate  sum  of  $4,- 
42a44,  with  interest  from  December  14,  1916, 
on  $3,400  at  the  rate  of  6  per  cent,  per  annum. 

"It  is  further  ordered,  adjudged,  and  decreed 
by  the  court  that  tbe  plaintiff,  BImer  Under- 
wood, have  and  recover  of  and  from  the  de- 
fendajat,  Hamilton  township,  a  subdivision  of 
Okmalgee  county,  Okl.,  for  the  sum  of  $4,428.- 
44,  with  interest  from  December  14,  1916,  or 
$3,400  at  the  rate  of  6  per  cent,  per  annum, 
which  shall  be  enforced,  collected,  and  payable 
according  to  law;  to  all  of  whidi  findings  of 
fact  and  each  of  them,  and  to  the  conclusion 
of  law  and  judgment,  the  defendant  excepts  and 
exceptions  are  allowed." 

The  d^mdant  makes  17  spedflcattons  of 
error  In  Its  petition  In  error,  concerning 
wblcb  counsel  say  In  tbelr  brief: 

"We  will  not  attempt  to  argue  each  of  tbe 
assignments  in  error  separat*^,  but  will  ad- 
dress ourselves  to  tiie  three  defenses  that  were 
made  by  the  township  to  these  causes  of  action 
in  the  court  below,  wbidi  we  believe  include  all 
of  the  sssignments  of  error,  except  possib^  one 
or  two,  which  will  be  discussed  sepsrately. 

"Tbe  three  defenses  to  this  action  may  be 
briefly  stated  as  follows: 

"(1)  The  contract  of  purchase  on  the  16th 
day  of  June,  1011,  was  void  because  It  was  an 
attempt  to  place  upon  the  people  «t  Hamfltoa 
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township  a  debt  payable  in  1912,  1913,  and 
1S14,  without  the  authority  of  law. 

"(2)  The  contract  of  June  16,  1911,  beliyf 
Toid,  the  attempted  repurchase  of  the  machiDe 
on  November  29,  1911.  was  an  attempt  to  ratify 
a  void  contract,  and  therefore  the  warrants  is* 
sued  November  29. 1911,  were  void;  these  war- 
rants are  the  ones  sued  upon  in  the  eonrt  be- 
low. 

"(3)  Should  the  court  hold  that  the  proceed- 
ings had  b;  the  board  of  Hamilton  township, 
NoveiDber  29,  1911,  either  ratified  the 'acta  of 
the  said  board  on  June  16,  1911,  or  that  a  new 
contract  was  entered  into  by  said  board  for  the 
purchase  of  said  roller  on  November  29,  1911, 
the  plaintiff  cannot  recover,  because,  when  the 
warrants  were  issued  on  that  day,  the  town- 
ship funds  were  exhausted  and  the  warrants 
therefore  void." 

These  propoaitions  are  so  idated  that  we 
can  and  will  con^der  than  together. 

We  find  that,  under  the  state  of  the  rec- 
ord, the  sole  question  for  our  determination 
la  whether  or  not  there  is  competent  evi- 
dence reasonably  tending  to  support  the  find- 
ings of  fact  made  by  the  trial  court  If  so, 
the  judgment  should  be  affirmed ;  It  not.  It 
should  be  reversed. 

The  record  discloses  that  the  plaintiff, 
Elmer  Underwood,  commenced  this  action  to 
recover  upon  seven  warrants  Issued  by  the 
official  board  of  Hamilton  township  In  Ok- 
mulgee county,  four  of  which  were  In  the 
sum  of  $600  each,  and  one  in  the  sum  of 
$830,  each  of  whidi  showed  upon  Its  face  it 
was  Issued  against  the  Income  and  revenue 
provided  for  purchasing  tools  fund  for  the 
fiscal  year  ending  June  30,  1912,  one  for  $320 
against  the  income  and  revenue  provided  for 
the  fiscal  year  ending  June  30, 1912,  and  one 
In  the  sum  of  $250  against  the  Income  and 
revenue  provided  for  road  and  bridge  fund 
for  the  fiscal  year  ending  June  30,  1912,  and 
that  there  was  an  amount  in  each  of  said 
funds  sufficient  to  cover  the  amount  of  the 
face  of  said  warrants,  each  of  which  was 
dated  and  attested  as  of  November  29,  1911. 
The  records  of  the  township  board  of  said 
date  sustained  these  recitals  upon  the  face 
of  the  warrants,  and  that  a  claim  for  the 
aggregate  amount  thereof  was- on  said  date 
presented  to  the  board  by  the  payee,  which 
was  allowed,  and  the  board  ordered  that  said 
warrants  issue,  as  is  fully  shown  by  the 
proceedings,  of  Itn  board,  whldk  were  as 
follows: 

"It  was  moved  by  Fred  McCullough  and 
seconded  by  A.  T.  Cktwherd  that  the  said  dalm 
of  $8,400.00  be  allowed  and  that  $570.00  of 
said  sum  be  charged  against  the  road  repairing 
and  buUdiDg  fund,  and  that  $2,830.00  of  said 
sujn  be  charged  against  the  sum  for  purchasing 
tools  and  that  warrants  be  ordered  drawn 
against  the  respective  acta  and  four  warrants 
of  $600.00  each  and  one  warrant  for  $880.00 
bs  drawn  and  issued  to  the  Wylie  Manufactnr- 
tng  Company,  against  the  tool  fundi*  and  that 
one  warrant  of  $320.00  and  that  one  warrant 


of  $260.00  be  drawn  and  issued  to  the  Wylie 
Manufacturing  Company,  against  the  road  re- 
pairing and  boilding  fund,  which  motion  wai 
upon  being  put  to  a  vote  duly  carried." 

Mr.  Wal^  Smith,  who  was  txnniahip  troa- 
tee  at  the  Ume  the  warrants  wero  issued, 
testified  on  cross-examination  concerning  the 
transactions  of  the  board  In  substance  that 
these  warrants  were  Issued  upaa  a  new  and 
separate  contract  made  for  the  purdiase  of 
the  road  roller  and  for  the  use  of  the  same 
by  the  toMrnship  before  its  pnrdttase^  and 
that  the  township  had  Hie  funds  at  the  thne 
it  issued  these  warrants  to  pay  for  the  mau, 
and  that  the  township  had  kept  the  road 
roller  and  used  the  same  upon  its  roads, 
and  the  plaintiflf  testified  that  he  purchased 
the  warrants  for  a  valuable  consideration 
and  In  due  course,  from  the  payee,  and  the 
warrants  were  duly  indorsed  to  him  by  the 
payee,  and,  as  hereinbefore  stated,  the  trial 
court  made  specific  findings  of  fact  in  favor 
of  the  plalntltr. 

[S]  We  find  from  the  record  tbat  there  is 
competent  testimony  reasonably  tending  to 
support  these  findings  of  the  trial  court,  and 
this  court  has  frequeatly  and  universally 
held  that,  where  a  case  Is  tried  to  the  court 
without  the  aid  of  a  Jury,  the  court's  find- 
ings of  fact  will  be  given  the  same  weight 
as  the  verdict  of  a  Jury  and  will  not  be  set 
aside  if  there  is  any  evidence  reaacHiably 
tending  to  support  it  Sango  v.  Parks,  44 
Okl.  223,  143  Pac  1158;  Postoak  v.  Lee.  46 
Okl.  477,  149  Pac.  155;  Huff  v.  Lee,  46  Okl. 
485, 149  Pac.  156 ;  Thompson  v.  Wllkinsoo.  48 
OkL  116,  143  Pac.  177;  Washington  County 
Abstract  Co.  v.  Harris,  48  Okl.  577.  149  Pac. 
1076;  Dunn  v.  Modem  Foundry  &  Machin- 
ery Co.,  51  Okl.  466,  151  Pac.  893. 

Section  26,  art  10.  of  the  Constitution, 
provides  that — 

"No  county,  city,  town,  township,  school  dis- 
trict or  other  political  corporation,  or  snbdi- 
vision  of  the  state,  shall  be  allowed  to  become 
indebted,  in  any  manner,  or  for  any  purpose,  to 
an  amount  exceeding,  in  any  year,  the  income 
and  revenue  provided  for  such  year,  without  the 
assent  of  three-fifths  of  the  voters  thereof,  vot- 
ing at  an  election,  to  be  held  for  that  purpose." 

Other  similar  limitations  on  the  power  of 
counties  or  subdivisions  to  bind  the  county 
or  subdivision  may  be  found  In  sections  6^ 
7,  8,  9,  and  10  of  chapter  80,  Session  Laws 
1910-11,  which  in  substance  provide  tbat 
the  county  ov  other  mnnldpallty  may  be 
bound  imly  for  (he  amount  approved  by  the 
excise  board,  and,  If  the  county  officials 
incur  Indebtedness  over  sudi  amount,  they 
and  their  bondsmen,  and  not  the  county  or 
snbdlvlslon,  shall  be  Uable  fur  sach  hid^ted- 
nesa 

As  we  have  seen,  the  trial  court  found  hi 
the  Instant  case  Oat  n<me  of  these  provi8l<na 
had  been  violated  In  a  contract  made  by  tiw 
township  board*  or  in  the  issuance  and  regis* 
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tratloD  of  the  warrants  Baed  upon,  and  we 
hare  found  from  the  record  that  there  la 
competent  evidence  reasonably  tmdtng  jto 
rapport  the  findings  of  the  trial  court 

[1,  2]  In  the  case  of  City  of  Sulpbur  r. 
State  ex  r^  Lankford,  Bank  Com.,  62  OkL 
312,  162  Pac.  744,  in  Syls.  8  and  6,  thla  court 
aald: 

"(3)  It  is  a  prcBomption  of  law  that  all  pnb- 
Be  ofBcera  perform  tbelr  duty,  and  in  the  ab- 
sence of  dear  proof  to  the  contrary  this  court 
vitl  refuse  to  hold  that  they  did  not  do  so  in 
iuDing  warrants  for  claims  against  mnnleipali- 
tiei." 

"(6)  A  monldpal  warrant  Is  prima  facie  evi- 
dence of  the  validity  of  the  claim  for  which 
it  was  issued,  and  if  in  an  action  inetitated  by 
the  owner  and  bolder  thereof  the  municipality 
asserts  as  a  defense  a  violation  of  some  con- 
stitutional or  statutory  provision,  the  burden  of 
proof  is  upon  the  mnnldpality  to  dearly  estab- 
lish by  competent  evidence  that  at  the  time  the 
debt  was  created,  for  which  said  warrants  were 
Issued,  the  soveroinf  body  of  the  munidpaUty 
delated  the  provision  of  the  Constitution  or 
section  of  the  statnt*  relied  upon." 

[41  For  the  reasons  stated,  and  In  view  of 
tbe  authorities  dted,  we  are  of  the  opinion 
that  the  Judgment  of  the  trial  court  should 
ha  affirmed,  and  It  la  ao  ordered. 

HARRISON.  C  J.,  and  PITCHFORD. 
MILLER,  and  ELTING,  33^  concor. 


(SI  Olil.  i61> 

MeKEE  V.  THORNTON.    (No.  9680.) 

(Supreme  Gonrt  of  Oklahoma.   May  10,  1^.) 

(BvBahma  htt  th«  Court.} 

Appsal  and  error  «=3|I84,  1218— Where  its- 
faatfant  In  srror  dlea  after  aeadlag  naatfate 
ts  trial  court,  maadate  will  be  rmlM  and 
JadgmsBt  n«ao  pro  taao  Issued. 

Where  defendant  in  error  dies  after  the 
snbmie^on  of  a  cause  in  tbe  Supreme  Court, 
and  the  cause  la  dedded  after  bis  death,  though 
the  mandate  may  have  been  sent  down  to  the 
trial  court,  tbe  Supreme  Court  will  order  tbe 
mandate  recalled,  withdraw  its  opinion,  and  ren- 
der an  opinion  and  judgment  nunc  pro  tune  as 
of  the  ^te  of  submission,  and  direct  the  derk 
to  issue  mandate  accordingly. 

Appeal  from  District  Court,  Okmulgee 
County;  Chaa.  O.  Watta,  Jndga 

On  recall  of  mandate.  Order  issued. 
For  former  opinion,  see  70  Ofcl.  138,  192 

Pac.  212, 

West,  Sherman,  Davidson  &  Moore,  of 
Tulsa,  for  plaintiff  in  error. 

Merwlne  Newbouse,  of  Okmulgee,  for 
dettodant  In  error. 

HARRISON,  a  J.  It  appears  that  thla 
cause  waa  submitted  cm  oral  argument  and 
briefs  February  10,  1920;   that  on  August 


SI,  192(K  as  opinion  was  rendered  by  thla 
court  reversing  the  judgment  of  the  trial 
court  and  rendering  judgment  In  said  cause. 
It  further  aK>ean  that  between  the  date  of 
anbraiaslon  and  the  date  of  rendering  opin- 
ion G.  W.  Thornton,  defendant  In  error,  died, 
but  that  snch  fact  waa  not  called  to  the  at* 
tentlon  of  tbe  court  until  after  the  opinion 
had  been  rendered.  Subsequent  thereto  mo- 
tion was  filed  suggesting  death  of  defendant 
In  error,  and  asking  that  mandate  be  recall- 
ed and  judgmrat  In  aald  cause  rendered 
nunc  pro  tunc  aa  of  the  date  of  submlsiUon. 

In  Goldaborongh  et  aL  t.  Hewitt,  26  OU. 
859,  110  Pac.  906,  under  a  condition  exactly 
similar  to  the  case  at  bar,  this  court  held: 

"Where  defendant  In  error  dies  after  the 
submission  of  a  cnuse  in  the  Supreme  Court, 
and  the  cause  is  dedded  after  his  death,  and 

the  mandate  Is  sent  down  to  the  trial  court,  the 
Supreme  Court  will  order  tbe  mandate  recalled, 
set  aside  its  decision,  and  render  tbe  dedsion 
and  opinion  as  of  tbe  date  of  tbe  submission 
of  the  cause,  and  direct  the  derk  to  so  enter 
If 

Upon  tbe  authority  <tf  the  above  case,  and 
the  authorities  therein  followed,  and  npon 
Boyes  et  al.  t.  Blasters  et  al.,  28  OkL  409, 
114  Pac.  710,  83  L.  R.  A.  (N.  S.)  576.  the  mo- 
tion of  platntlfF  In  error  Is  sustained. 

The  mandate  In  this  case  Is  hereby  re- 
called, and  the  opinion  rendered  August  31, 
1920.  withdrawn,  and  the  judgmcoit  rendered 
In  said  opinion  la  now  rendered  nunc  pro 
tunc  aa  of  the  date  of  submission  said 
cauw,  to  wit,  February  10,  1920. 

The  clerk  thla  court  la  tiierefore  direct- 
ed to  reflle  said  opinion  and  rater  aame  nunc 
pro  tunc  aa  of  said  10th  day  of  Febmary, 
1920,  and  to  Issne  mandate  accordingly. 

PITCHFORD,  McNBTIil^  NICHOLSON, 
and  ELTING,  JJ.,  concnr. 


m  OkL  78) 

MoCARTER  et  al.  v.  STATE  ax  rel.  PITMAN, 
Co.  Atty.  (No.  11760.) 

(Supreme  Conrt  of  Oklahoma.   April  26,  1021. 
Rehearing  Denied  May  24,  1921.) 

(BnUahut      the  CowrU) 

1.  Statstory  provisions. 

Section  1,  c.  268,  Sess.  Laws  1917,  pro- 
vides: "Provided  further,  that  two  or  mora 
or  parts  of  school  districta  having  less  than 
twenty-five  square  miles  shall  be  permitted  to 
consoildate  if  they  have  a  total  ^nation  equal 
to  or  exceeding  five  hundred  thonaaad  dollars.** 

2.  Statntos  «»I8I(I)— Qaaeral  rnle  Is  that  in- 
tent, whaa  ascartalaed,  niHSt  govara. 

In  construing  atatntes,  the  general  rule  Is 
that  tbe  intent  of  the  Legislature,  when  ascer- 
tained, most  govern. 
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8.  Statatw  «=>2I4— Prsesnei  that  Laglslature 
has  axpressed  Ita  tittup  and  m  nore. 

lasal  prMumption  is  that  the  Leglila- 
tnM  has  expressed  Its  intent  in  the  statute  and 
that  it  intended  what  it  axpressed.  and  nothing 
more. 

4.  Schools  and  school  districts  «S333— Consol- 
idation not  Invalidated  by  State  Auditor's  fail- 
ore  to  oertify  assessed  valuation  of  proper^ 
In  ooBSolidated  district,-  and  validity  thereof 
not  deternlned  by  assMsad  valnatloa  of  pre- 
viOHs  year. 

-  In  s  guo  warranto  proceeding  on  behalf  of 
the  state  on  relation  of  the  county  attorney  to 
declare  the  organization  of  a  conaolidated  school 
district  invalid,  the  record  disclosed  that  the 
county  enperintendent  made  an  order  consoli- 
dating  three  school  districts  into  said  consoli- 
dated school  district  on  July  28,  1919,  and  the 
proceedings,  prior  to  the  order  consolidating 
aaid  school  district,  were  regular,  and  the  dia- 
trieta  had  an  area  of  lesa  than  26  square 
miles,  and  the  assessed  Tsluatlon  for  the  year 
1919  was  in  excess  of  $540,000,  although  the 
State  Auditor  had  not  certified  to  the  county 
clerk  of  eaid  county  the  asseaeed  valuation  of 
the  public  service  corporation  within  said  dis- 
trict until  the  2d  of  September,  1919.  Held. 
this  fact  would  not  make  the  organization  of  the 
district  illegal,  and  further  held  it  was  error 
for  the  trial  court  to  hold  the  assessed  valua- 
tion for  the  year  1918  was  controlling,  and  the 
only  competent  evidence  to  prove  the  value  of 
the  property  of  the  district 

Appeal  from  District  Conrt,  Pottawatomie 

County;  John  L,  Coffman,  Judge. 

Quo  warranto  by  the  State,  on  the  rela- 
tion of  Clyde  O.  Pitman,  County  Attorney, 
against  N.  G.  McCarter  and  others.  Judg- 
ment for  relator,  new  trial  denied,  and  de- 
fendants appeaL  Beversea  and  remanded, 
with  instnictions. 

JToe  II.  Adams,  W.  L.  Chapman,  and  Aber- 
nathy  &  Howell,  all  of  Shawnee,  for  pla&i- 
tUts  in  error. 

Goode  &  DieAer,  of  Shawnee,  8.  P.  Free- 
ling,  Atty.  Qea^  and  R.  IL  Wood,  Asst.  Atty. 
Gen.,  for  defendant  in  error. 

HcNETLL,  J.  This  was  a  guo  warranto 
proceeding  commenced  In  the  superior  court 
of  Pottawatomie  county  on  the  18th  day  of 
June,  1920,  in  the  name  of  the  state,  on  re- 
lation of  Clyde  G.  Pitman,  county  attorney 
of  Pottawatomie  county,  against  N.  G.  Mc- 
Carter, R.  L.  Chancellor,  and  J.  V.  Howell, 
AS  defendants.  The  petition  alleged  school 
districts  Nos.  22,  25,  and  113  of  said  county 
had  been  consolidated  Into  consolidated 
school  district  No.  8,  by  virtue  of  an  order 
of  the  county  superintendent  of  said  county, 
made  on  the  28tta  day  of  July,  1919,  that 
said  district  bad  an  area  of  less  tliao  25, 
square  miles,  and  an  assessed  valuation  of 
less  than  $500,000,  and  by  reason  of  said  fact 
tbe  consolidation  of  said  district  was  illegal ; 


and  defendants  were  rfBtmifig  to  be  the  dnly 

elected  officers  thereof. 

The  defendants  filed  their  answer,  and  at- 
tached thereto  the  order  ot  the  county  super- 
intendent dated  the  28th  day  of  Ju^,  1919, 
consolidating  said  districts,  and  copies  of  the 
necessary  petitions  for  the  calling  of  an  elec- 
tion to  consolidate,  and  notice  of  the  elec- 
tion and  the  return  of  the  officers  of  said 
election  showing  that  146  rotes  were  cast 
for  the  consolidation  and  45  against  the  con- 
solidation. The  plaintiff  replied,  alleging 
there  were  certain  irregularities  in  the  pro- 
ceeding, and  the  order  creating  said  district 
was  illegal.  The  case  was  transferred  to 
the  district  court,  and  a  Jury  was  Impanel- 
led to  try  the  cause;  and  after  Oxe  plaintiff 
Introduced  Its  evidence,  the  defendants  de- 
murred thereto,  which  was  overruled  by  the 
court;  and  defendants  introduced  their  evi- 
dence, and  the  court  instructed  the  jury  to 
return  a  verdict  in  favor  of  the  ptaintltrs, 
and  against  the  defendants,  for  the  reason 
the  assessed  valuation  of  the  district  did  not 
equal  the  total  value  of  $500,000  at  the  time 
the  county  suirerintendent  made  the  order 
of  consolidation;  and  the  court  entered  Judg- 
ment disorganizing  consolidated  school  dt»- 
trict  No.  S.  Motion  for  new  trial  was  filed 
'and  overruled,  and  the  case  is  here  on  ap- 
peal. 

This  is  the  second  time  the  validity  of  the 
organization  of  this  consolidated  district  has 
been  before  this  court,  the  former  case  being 
reported  as  Fowler  v.  Park,  190  Pac.  668. 

While  there  are  several  questions  present- 
ed in  the  briefs,  tiie  question  of  whether  the 
district  contained  the  required  valuation,  we 
think,  is  the  only  one  necessary  to  consider 
and  determine  the  merits  of  tlie  case.  It 
is  admitted  the  district  had  an  area  of  less 
than  25  square  miles,  and  the  assessed  valua- 
tion of  the  three  school  districts  for  1918  was 
less  than  $500,000,  and  for  the  year  1919 
was  over  $640,000. 

[1]  The  statute  relating  to  the  consolida- 
tion of  school  districts  is  section  1,  a  ^ 
Sess.  Laws  1917,  the  portira  appUcatOe  to 
this  case  reads  as  follows: 

"Provided,  further,  that  two  or  more  or  parts 
of  school  cUstricts  havtiv  1ms  than  twenty-flvs 
square  miles  shall  1m  permitted  to  consolidate 
if  they  have  a  total  valuation  equal  to  or  «z- 
ee«ding  ftra  hundred  thousand  doUars." 

It  is  contended  by  the  plaintiff  In  error 
that  the  districts  for  the  year  1919  had  a 
valuation  of  over  $500,000,  and  therefore  the 
.organization  of  the  district  was  legal.  It 
is  contended  by  the  defendant  in  error,  al- 
though the  assessed  valuation  of  the  three 
districts  amounted  to  over  $540,000  for  the 
year  1919,  this  fact  was  unknown  on  the  28th 
day  of  July,  1919,  at  the  date  the  county  bd- 
perlnteudent  made  his  order  consolidating 


ttssFer  oUw  easM  sm  aaow  UxbIo  and  KBY-NUHBflR  In  aU  Kar-Naaatwrad  DIcKts  and  laOmm 


Digitized  by  Google 


OkL) 


ICbOABTBR  T. 

(Ill  P.) 


STATE 


806 


tbe  district,  for  tbe  reason  the  State  Auditor 
bad  not;  certified  tbe  assessed  valuation  of 
tbe  pr<^>ertr  of  certain  public  service  cor- 
porations located  in  these  districts  to  the 
clerk  of  Pottawatomie  county,  and  there- 
fore rhe  assessed  valuation  was  unknown, 
and  not  ascertainable  from  the  county  as- 
seasOT's  books  on  said  date,  and  by  reason 
of  that  fact  tbe  assessment  for  1918  most 
control.  Tbe  correctness  of  these  conten- 
tions Involves  the  construction  to  be  placed 
Dpoo  this  particular  section  of  tbe  statute. 

We  wUl  first  direct  our  attention  to  the 
statute  relating  to  assessment  of  property 
within  this  state.  Tbe  statute  provides  that 
all  real  and  personal  property  within  tbe 
state  shall  be  assessed  at  Its  actual  cash 
value  upon  the  Ist  of  January  of  each  year. 
Section  7337,  Revised  Laws  1910,  provides 
that  tbe  property  of  public  service  corpora- 
tions shall  be  assessed  by  the  State  Board 
of  Equalization.  Section  7338  provides  said 
corporation-  shall  make  a  return  of  their 
property  to  the  State  Board  of  Equalization 
on  or  before  the  last  day  of  February  of  each 
year,  itemizing  tbe  property,  and  tbe  value 
thereof  on  the  1st  day  of  February  of  that 
year.  Section  7348  provides  that  the  return 
of  the  public  service  corporation  shall  not 
be  conclusive.    Section  provides  that 

the  Auditor  shall  certify  to  the  clerks  of  tbe 
different  counties  the  valuation  of  tbe  prop- 
erty of  the  public  service  corporation  with- 
in their  respective  counties  and  subdivisions 
thereof  on  or  before  tbe  first  Monday  of  May 
each  year.  Section  7337  provides  that  tbe 
State  Board  of  ETguallzatlon  shall  meet  on 
the  third  Monday  In  June  of  each  year,  and 
equalize  assessments  of  various  counties. 
The  record  disclosed  that  the  State  Auditor 
did  not  certify  the  return  of  the  public  serv- 
ice corporations  property  In  these  districts 
to  the  clerk  of  Pottawatomie  county  until 
September  2,  1919.  Exactly  what  date  the 
State  Board  of  Equalization  made  tbe  as- 
sessment against  tbe  public  service  corpora- 
tion Is  not  shown,  nor  does  tbe  record  dis- 
close whether  they  Increased  the  valuation 
as  returned  by  the  different  public  service 
oorporatlons,  nor  whether  tbe  assessment 
was  made  upon  the  valuation  returned  by 
the  different  corporations.  We  have  been 
onahle  to  find  any  decisions  construing  a 
statute  similar  to  ours. 

(2, 3]  Tbe  general  rale  In  constrains  stat- 
utes is  that  the  Intent  of  tbe  Legislature 
must  govern.  Board  of  County  Commission- 
ers of  Creek  County  v.  Alexander,  G8  Okl. 
128,  159  Pac.  311;  Hudson  v.  County  Treas- 
nrer,  Osage  Coimty,  75  OkL  260,  183  Pac. 
507.  In  the  case  of  Sollss  v.  General  Bleo 
trie  Co.,  213  Fed.  206,  128  C.  C.  A.  MS,  it 
was  stated: 

'The  l^al  presonptlmi  Is  that  ^e  le^slative 
body  expressed  its  Intention  In  the  sUtnte,  that 
It  intended  what  It.  expraased,  and  *  *  * 
Mtbing  more." 

lfl6PA20 


[4]  What  did  the  Legislature  mean  when 
It,  in  unambiguous  language,  provided  that 
certain  districts  with  an  area  of  less  than 
25  square  miles  might  consolidate  If  they 
had  a  total  valuation  eqiial  to  or  exceeding 
$500,000?  If  we  Indulge  In  tbe  legal  pre- 
snmptltm  that  the  body  expressed  Its  intent 
In  the  statute,  and  that  It  Intended  what  It 
expressed,  and  nothing  more,  then  tbe  only 
question  for  determination  would  be.  Did 
the  district  bave  a  valuation  of  $500,000  at 
the  time  the  county  superintendent  made  the 
order  creating  the  consolidated  district?  It 
Is  admitted  they  bad  a  total  valuation  in  ex- 
cess  of  that  amount ;  therefore  tbe  require- 
ments of  the  statute  has  been  met  We  see 
no  reason  to  read  Into  the  statute  something 
that  the  L^slatiuv  did  not  place  therein, 
in  order  to  defeat  the  desire  of  the  .great 
majority  of  tbe  people  of  these  districts  as 
expressed  at  their  meeting  called  for  tbe 
purpose  of  consolidating  the  school  districts. 

We  have  been  cited  several  cases,  to  wit : 
Parker  v.  Clatsop  County,  m  Or.  «2,  138  Pac 
'239 ;  Chicago,  B.  &  Q.  Ry.  Co.  v.  VUlage  of 
WUber,  63  Neb.  624,  88  N.  W.  660;  and  the 
courts  In  those  cases  were  construing  stat- 
utes relating  to  tbe  issuing  of  bonds;  and 
-the  statutes  under  consideration  In  those 
cases  provided  that  the  bonded  Indebtedness 
should  not  exceed  a  certain  per  cent,  of  tbe 
taxable  property  witbin  tbe  district  "as 
shown  by  tbe  last  preceding  assessment  for 
state  and  county  purposes  previous  to  the 
Incurring  of  said  Indebtedness."  The  stat- 
utes under  consideration  lo  those  cases  were 
almost  Identical  with  section  7835,  Revised 
Laws  1910,  which  provides  that  bonds  may 
not  be  issued  by  any  school  district  In  any 
amount  exceeding  five  per  cent  of  tbe  valua- 
tion of  tbe  taxable  property,  within  said 
school  district  "as  shown  by  the  last  preced- 
ing assessment  for  tbe  state  and  county  pur- 
poses." Those  cases  have  no  application. 
If  the  Legislature  Intended  to  make  tbe  same 
requirement  for  school  districts  wben  con- 
solidating, It  could  have  very  easily  Inserted 
that  phrase  Into  the  section  of  the  statute 
relating  to  organization  of  school  districts. 
But  tbe  Legislature  did  not  see  fit  to  do  so, 
and  we  know  of  no  reason  why  this  court 
should  read  the  same  Into  the  statute  when 
that  particular  phrase  was  not  Inserted  1^ 
the  framers  of  the  act 

There  can  be  no  doubt  but  what  the  as- 
sessed valuation  of  the  county,  or  subdivi- 
sion thereof,  means  the  amount  assessed  by 
the  constituted  act  of  all  the  agencies  em- 
ployed in  determining  tbe  amoimt  and  the 
value  of  the  property  available  for  taxation. 

Tbe  consolidation  of  schools  and  o^^lza- 
tion  of  school  districts,  If  they  are  permitted 
.to  function,  must  necessarily  be  organized 
between  tbe  school  terms  of  each  year,  In 
order  that  schools  may  be  conducted  and 
(derated  with  as  Uttle  disturbance  and  In^ 
conv^ence  to  the  teachers  and  pupils  as 
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possible  snd  that  the  officers  may  make  tlie 
proper  estimates  to  run  tbe  schools.  The 
Legislatare  anticipated  that  all  property  of 
the  different  counties  and  subdivisions  there- 
of should  be  assessed  before  the  let  day  of 
May,  whilei  as  a  matter  of  fact,  this  Is  not 
always  accomplished,  or  at  least  the  total  la 
not  always  known  at  that  time;  and  that 
may  have  been  why  the  Legislature  did  not 
attempt  to  provide  that  the  last  preceding 
asseesmoit  should  control  In  the  consolida- 
tion of  school  districts,  but  provided,  if  the 
districts  had  a  certain  valuatfon,  tbe  dis- 
tricts might  be  consolidated.  The  language 
used  Is  clear  and  unambiguous,  and  it  Is  not 
within  the  province  of  courts  to  rrad  into 
the  statute  words  not  used  by  the  Legisla- 
ture, in  order  to  defeat  an  act  which  com- 
plies with  all  the  requirements  demanded 
by  the  Legislature. 

This  was  not  a  Jury  case,  but  was  purely 
an  equitable  case,  triable  to  the  court;  and 
upon  the  undisputed  evidence  It  was  error 
for  the  court  to  Instruct  the  jury  to  return 
a  verdict  for  the  plaintifF,  and  to  disorganize 
tbe  school  district;  but  tbe  court  should 
have  sustained  the  demurrer  of  the  plaintiff 
In  error  to  the  evidence  of  defendant  in 
error. 

The  cause  is  therefore  reversed  and  re- 
manded, with  Instructions  to  take  such  fur- 
ther proceedings  In  accordance  with  the 
views  herein  expressed. 

HARRISON,  O:  J.,  and  PITCHPORD, 
NICHOLSON,  and  EI/TINO,  JJ..  concur. 


(82  Okl.  27) 

8URT8CHI  at  al.  v.  WOLFE  et  aL 
(N0.  9672.) 

(Supreme  Court  of  Oklahoma.   Jan.  8,  1921. 
Bebearing  Denied  May  17,  1921.) 

(SpUahug  H  the  Gomrt.) 

iRdlaas  ^20— Conrt's  holding  that  tale  by 
guwdlaR  of  nlnor  belrs  was  Invalid  as  to 
both  homastead  and  sarplus  allotnsats  held 
error  at  to  htMMtead  allotneat. 

In  an  action  for  the  recovery  of  land  com* 
menced  by  W.  and  8.  against  B.  and  B.,  the 

evidence  disclosed  iDbstantially  tbe  following 
facts:  Tbe  land  In  controversr  coDBiBted  of 
both  the  homeBtead  and  surplus  allotments  of 
S.,  a  enrolled  Chickasaw  Indian  of  leas 

than  full  blood,  who  died  on  or  about  tbe  28th 
day  of  September,  1006,  after  receiving  her  al- 
lotment, leaving  surviving  her  H.  S.,  her  hus- 
band»  and  W.  and  S.,  her  infant  son  and  daugh* 
ter,  reapeetively.  After  the  death  of  the  allot- 
tee and  tbe  passage  of  Act  Cong.  April  20, 
1906,  H;  S.  made  a  separate  conveyance  of  bis 
curtesy  right  to  H.  and  thereafter  died  before 
the  commencement  of  the  action.  Some  time 
after  tbe  execution  of  the  conveyance  hj  H.  S., 


a  guardian  was  appointed  for  W.  and  S.  in  th« 
United  States  Court  for  the  Southern  IMstrict 
of  Indian  Territory  sitting  at  Purcell,  and 
thereafter  a  petition  was  filed,  praying  for  per< 
mission  to  sell  at  guardian's  sale  tbe  interest 
of  S.  and  W.  in  said  inherited  land.  There* 
after  an  order  was  made,  directing  the  guanfiaa 
to  sell  add  land  at  guardian's  sale,  which  wu 
done.  Whereupon  a  guardian's  deed  was  duly 
executed,  conveying  the  land  to  H.  It  wu 
through  this  guardian's  sale  to  H.  that  B.  and 
B.  deraigned  their  title,  and  it  is  conceded  that 
if  tbe  Intereat  of  tbe  minora  in  the  land  passed 
to  H.  by  virtue  of  this  sale  tbe  cause  should 
be  reversed;  otherwise  it  should  be  affirmed. 
The  trial  court  held  that  section  22  of  the  act 
of  Congress  of  April  26, 1906  (84  SUL  at  Large 
187),  provides  the  only  means  whereby  a  miaot 
of  any  d^ree  of  Indian  blood  may  be  divested 
of  tbe  title  to  his  inherited  lands,  and  tbat, 
inasmuch  as  the  minor  heirs  did  not  join  in  tha 
sale  by  H.  S.,  tbe  separate  sale  of  tbe  minor 
heirs  waa  invalid  as  to  both  the  homestead  and 
surplus  allotments.  Held  error  in  so  far  ai 
the  ruling  effected  the  sale  of  the  homestead 
allotment.  - 

Collier,  J.,  dissenting. 

Appeal  from  District  Court,  Uc(3aii 
(bounty;  F.  B.  Swank,  Judge. 

Action  by  Mary  F.  Wolfe  and  otbe*s 
against  Julius  Bnrtscbl  and  another.  Judg- 
ment for  plaintiffs  and  defendants  appeal 
Reversed  and  remanded  with  directions. 

Geo.  E.  Swisher,  of  Oklahoma  (XtF.  for 
plaintiffs  In  error. 

Robt.  Wimbish  and  W.  G.  Duncan,  both  vi 
Ada,  for  defendants  in  aror  W<^  and  Hj^ 
barger. 

O.  T.  Rice,  of  Pnrc^  for  defendant  In  a- 

ror  Ennett  Shields. 

KANE,  J.  This  was  an  action  coram »»(?ed 
by  Mary  Wolfe,  a  three-fourths  blood  Chick- 
asaw Indian,  against  the  plalntlflb  In  errwr, 
for  the  recovery  of  certain  apedflc  tracts  of 
land.  Subsequent  to  tbe  commencement  of 
this  action  Ennett  Shields,  a  brother  of  Haiy 
Wolfe  and  J.  C.  Hybarger,  were  made  par- 
ties, and  when  the  cause  came  on  for  trial  up- 
on tbe  Issues  Joined  by  the  pleadings  Judg- 
ment for  tbe  recovery  of  tbe  land  was  rm- 
dered  In  favor  of  Mary  Wtrife  and  Ennett 
Shields,  to  reverse  which  this  prooeedbig  la 
error  was  commenced. 

The  land  In  controversy  constituted  both 
tbe  homestead  and  surplus  allotments  of 
Melissa  Brown  Shields,  a  duly  enrolled  In* 
dian  of  less  than  full  blood,  who  died  on  or 
about  the  28th  day  of  September,  1905,  after 
receiving  her  allotment,  leaving  surviving  ber 
her  husband,  Henry  Shields,  and  ber  mhior 
dilldren,  Ennett  Shields,  and  Mary  Wolfe. 
After  the  death  of  the  allottee  and  tbe  pas- 
sage of  the  act  of  April  26,  1906  (34  Stat 
137),  Henry  Shields,  the  husband,  made  a 
separate  conveyance  of  his  curtesy  right  to 
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J.  a  Hybai^,  and  tbereafter  died  before' 
the  InstitutlqD  of  tbis  action.    Some  tlme| 
after  the  execution  of  the  conveyance  by  | 
H«tr7  Shlelda,  one  J.  W.  GUlett  was  appoint-  j 
ed  guardian  of  Ennett  Sblelds  and  Mary  i 
Wolfe  in  tbe  United  States  Court  for  the 
Southern  District  of  Indian  Territory  sit- 
ting at  Parcell.  and  after  this  appointment 
was  made  a  petition  was  filed,  praying  for 
permission  to  sell  tbe  Interest  of  Ennett 
Shields  and  Mary  Wolfe  in  said  land.  There- 
after an  order  was  made,  directing  the 
guardian  to  sell  said  land  at  guardian's  sale, 
which  was  done,  and  thereafter  said  sale 
was  confirmed  by  the  court,  whereupon  the 
guardian  executed  a  deed  to  said  land  to  J. 
0.  Hybarger.  It  was  throagh  this  guardian's 
sale  to  Hybarger  that  the  Burtschles  de- 
ratgned  their  title,  and  it  is  conceded  that 
if  the  Interest  of  the  minora  in  the  land 
passed  to  Hybarger  by  virtue  of  this  sale, 
then  the  cause  should  be  reversed;  otherwise 
It  should  be  afflrmed. 

Tbe  trial  court  held  that  Motion  32  at  the 
act  of  Congress  of  April  26.  1906  (34  Stat  at 
Large  137),  provides  tbe  only  means  whereby 
a  minor  of  any  degree  of  Indian  blood  may 
be  divested  of  title  to  Inherited  lands,  and  ]n< 
asmuch  as  tbe  minor  heirs  did  not  Join  in  the 
sale  by  the  adult  heir  tbe  sqwrate  sale  by 
the  minor  heirs  was  invalid  as  to  boQi  the 
homestead  and  surplus  allotment. 

The  part  of  section  22,  snpra,  necessary  to 
notice  reads  as  follows : 

That  tbe  adult  heirs  of  any  decMsed  Indian 
of  cither  of  tbe  Fivs  Civilised  Tribes  whose 
■dection  has  been  made,  or  to  whom  a  deed 
or  patent  baa  been  issued  for  his  or  her  share 
9t  tiie  land  of  the  tribe  to  which  he  or  she  be* 
longs  or  belonged,  may  tell  and  convey  the 
lands  Inherited  from  such  decedent:  and  if 
there  be  both  adult  and  minor  heirs  of  such  de- 
cedent, then  such  minora  may  Join  In  a  sale  of 
BQcb  lands  by  a  guardian  duly  appointed  by  tbe 
proper  United  States  court  for  tbe  Indian  Ter- 
ritory." 

We  are  unable  to  agree  witti  tbe  constmc- 
tlon  placed  upon  this  act  by  tbe  trial  court. 
It  Is  settled  b^ond  controversy  that,  while 
Indian  heirs,  both  adolt  and  mlnoTB,  prior  to 
the  passage  of  this  act,  biherlted  the  surplus 
allotment  hardened  with  certain  restrictions, 
tta^  to(A  the  hoDMStead  portion  oi  aadi  al- 
lotment entirely  free  from  restrictions.  Gan- 
non T.  Jahnaton.  40  Okl.  696,  140  Pac  430, 
Ann.  Gas.  lOlSD,  622,  afBrmed  In  Gannon 
V.  Johnston.  243  U.  8.  108,  37  Sup.  Ct.  880, 
61  U  Ed.  622;  UnUen  t.  United  States,  224 
U.  8.  448,  32  Sup.  Ct  404,  66  L.  Ed.  834. 
Starting  from  this  as  an  established  premise, 
it  seons  quite  dear  to  us  that  it  was  not  tbe 
purpose  €t  the  part  of  sectltm  22  applicable 
to  tlte  case  at  bar  to  Impose  or  relmpose 
any  additlooal  restiictltms  upon  the  person 
or  the  inlierltod  lands  of  the  class  of  Indians 
henSn  InTolved,  to  wit  minors  of  less  than 
fall  blood.   Obvlonsly  tbe  primary  purpose 
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of  the  act  was  to  remove  restrictions  from  In- 
herited lands.  Tbe  act  was  probably  passed 
under  tbe  erroneous  view,  quite  prevalent  at 
the  time,  that  tbe  restrictions  Imposed  upon 
allotted  lands  In  tbe  hands  of  tbe  allottee 
followed  tbe  laud  Into  tbe  bands  of  tbe  heirs, 
and  hence  the  gmeral  terms  of  tbe  first  part 
of  tbe  act  removing  restrictions  from  all 
adult  heirs.  The  second  part  of  the  act 
that  relating  to  minor  helra,  was  undoubtedly 
passed  for  the  purpose  of  facilitating  tbe  sale 
of  luberited  lands  by  adult  heirs,  where  there 
were  both  adult  and  minor  heirs.  In  that 
case  both  adult  and  minor  belrs  were  empow- 
ered to  sell  their  Inherited  land,  both  surplus 
and  homestead,  the  latter  by  Joining  In  the 
sale  by  guardian  duly  appointed  by  a  proper 
United  States  conrt  of  tbe  Indian  Territory. 
Clearly  the  act  down  to  this  point  was  an 
act  removing,  not  imposing,  restrictions.  Be- 
fore Its  passage,  both  adult  and  minor  ta^rs 
were  authorized  to  sell  and  convey  the  hom^ 
stead  part  of  the  allotment  The  former  be- 
cause they  were  adnit  dtlsens  of  the  state 
and  of  the  United  States,  and  there  were  no 
restrictions  upon  the  inherited  homestead. 
While  a  minor  Indian  was  still  under  the 
usual  disabilities  imposed  upon  Intanto  by 
the  laws  of  Arkansas  extended  over  tbe  In- 
dian Territory  by  the  act  of  Congress,  his 
unrestricted  inherited  land  was  subject  to 
sale  In  the  same  mann«r  as  tbe  lands  of 
white  minors;  that  la,  tor  Us  care,  educa- 
tion, and  maintenance  as  xworlded  by  tlie  n- 
tended  statute. 

In  tbis  sltuatlOT  tbe  applicable  part  of  sec- 
tion 22  herein  quoted  had  the  effect  of  re- 
moving all  restrictlMiB  upon  the  eale  ot  In- 
herited lands  by  adult  heirs  of  less  than  full 
blood,  and  of  removing  certain  restrictions 
from  minor  belrs  by  permitting  them  to  sell 
both  their  Inherited  homestead  and  surplus 
lands  merely  by  Joining  to  the  sale  **whertt 
toere  are  both  adult  and  mtoor  bdrs.** 

The  act  of  Congress  ot  April  28,  1904  (88 
Stat  at  L.  673),  provides : 

"AU  the  laws  of  Arkaosaa  heretofore  put  in 
force  in  tbe  Indian  Territory  are  hereby  con- 
tinued and  extended  in  their  operation,  so  as  to 
embrace  aU  penona  and  estates  In  aaid  terri- 
tory, whether  Indian,  freedmen,  or  otherwise, 
and  fall  and  complete  Jurisdiction  is  hereby  con- 
ferred upon  tbe  District  Courts  in  said  terri- 
tory in  the  settlements  of  all  estates  of  deced- 
ents, tbe  guardianships  of  minors  and  incom- 
petents, whether  Ind^na,  freedmen,  or  other- 
wise.**  Section  2. 

In  Taylor  v.  Parker  et  al.,  S3  OkL  199, 126 
Pac.  673.  affirmed  to  Taylor  v.  Parker,  235 
a.  S.  42,  86  Sup.  Ct  22,  69  li.  Od.  m,  it  was 
held: 

'The  effect  of  the  act  of  April  28,  1904  (33 
St  at  L.  573,  c.  1824)  waa  to  make  tbe  laws 
of  Arkansas,  theretofore  put  in  force  in  the 
Indian  Territory,  applicable  to  another  class  of 
persons  and  estetes,  to  wit  Indians  and  their 
property,  in  so  far  as  it  was  aUenabls  under 
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th«  acts  of  GongTMs  ttra  bearins  uiran  it 
The  ^xtensioD  of  tbe  law  of  willa  eoabled  the 
Indian  to  devlae  all  bin  allsBable  property  by 
win  made  in  accordance  with  the  lawi  of  the 
state  of  Arkansas,  bat  did  not  operate  to  ra- 
more  any  of  the  reitrictiont  theretofore  placed 
upon  landa  of  Indiana  by  act  of  Oongreaa." 

We  may  paraphrase  tbla  excerpt  from  tbe 
opinion  and  ai^ly  It  to  the  case  at  bar  witb 
tbe  foUowlDS  result:  The  extension  of  the 
laws  of  Arkansas  pertaining  to  guardian  and 
ward  over  the  Indian  Territory  enabled  the 
Indian  to  dispose  of  his  alienable  lands  at 
guardian's  sale  held  in  accordance  witb  the 
laws  of  tbe  state  of  Arkansas.  This  was  the 
situation  when  section  22,  supra,  was  enacted. 
Witbout  reading  restrlctiona  Into  this  section 
which  it  does  not  In  terms  contain,  we  are 
unable  to  perceive  that  the  latter  act  Inter- 
feres In  any  manner  with  the  right  previous- 
ly possessed  by  the  minor  of  selling  bis  unre- 
stricted lands  pursuant  to  the  applicable  law 
of  the  state  extended  and  put  In  force  In  tbe 
Indian  Territory  bj  the  prerlooB  act  ct  Oon- 
gress. 

It  seems  inconc^vable  that  Congress  In- 
tended to  make  the  right  of  an  Indian  minor 
to  sell  his  unrestricted  land  turn  excIuslTe- 
ly  upon  the  circumstance,  unimportant  to  the 
minor,  that  there  were  adult  heirs  with 
whom  be  might  Join  in  tbe  sale,  and  to  abro- 
gate the  more  Important  right,  already  pos- 
sessed, of  selling  and  disposing  of  his  unre- 
stricted lands  for  the  ordinary  purpose  of 
education,  care,  and  maintenance.  There  Is 
some  con.tentlon  that  tbis  ruling  is  In  con- 
flict with  the  ruling  of  the  Supreme  Court  of 
the  United  States  In  Tiger  v.  Western  Inv. 
Co.,  221  U.  S.  286,  31  Sup.  Ct  678.  66  L.  Bd. 
738;  Brader  t.  James,  246  U.  S.  88,  38  Sup. 
Ct.  285.  Jj.  Ed.  591,  and  other  cases  of 
this  class.  We  perceive  no  such  conflict. 
In  the  cases  referred  to  the  parties  plaintiff 
were  fnll-blood  adult  Indian  heirs,  and  tbe 
question  was  whether  conveyances  of  Inherit- 
ed lands  made  by  such  Indians  were  valid 
without  the  approval  of  tbe  Secretary  of  the 
Interior,  as  provided  by  the  lattor  part  ot 
section  22,  supra.  It  was  held: 

*Tht  approval  by  tbe  Secretary  of  the  loto- 
rior  which  by  the  act  of  April  26,  1906  (S4  St 
at  L.  137,  c  1S76)  {  22,  is  made  a  condition 
of  a  valid  conveyance  by  the  heirs  of  a  de- 
ceased allottee  of  either  of  the  Five  (^viliied 
Tribes,  must  be  obtained  In  tbe  case  of  land  as 
to  which  the  ori^nal  restriction  apon  aliena- 
tion  by  tbe  allottee  or  his  heirs  bad  expired  be- 
fore its  enaetment" 

The  part  of  the  act  particularly  applicable 
to  Indian  heirs  in  that  situation  reads  as  fol- 
lows: 

"All  conveyances  made  under  this  provision 
faection  22]  by  heirs  who  were  fnll-blood  In- 
diana are  to  be  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  under  such  ■roles  and 
regnlatlona  as  he  may  prescribe." 


As  tbB  act,  alUior«h  dedaratwr  of  the  law 
as  It  already  existed  In  r^ard  to  Inherited 
homesteads,  provides  in  general  tenna  for  tbe 
removal  of  reetrlctlona  ftom  tiotb  the  inherit- 
ed homestead  and  enrpln^  lands  of  all  adalt 
heirs,  it  may  very  weU  be  said  that  aU  salee 
of  inherited  lands  made  by  adult  hdrs  after 
tbe  passage  of  the  act  are  made  nndor  tbe 
provision  of  the  act.  It  la,  as  we  have  seen, 
"all  omveyancea  made  under  this  provtsDn 
by  heirs  who  were  fall*blood  Indians"  that 
are  subject  to  approval  by  the  Secretary  of 
the  Interior.  But  tbe  same  reasoning  doea 
not  apply  to  minor  heirs  ojE  less  than  foil 
blood.  The  part  of  the  act  ai^iUcable  to  mi- 
nor belra  provides  for  the  sale  of  inherited 
lands  by  minors  In  only  one  drcnmatanoe; 
that  Is.  where  there  are  both  adult  and  nd- 
nor  h^rs,  and  in  one  manner  that  is  by  jabi- 
ing  In  the  sale.  But  this  part  of  the  act.  ai 
vre  Ijave  aeoi,  does  not  In  terms  IntHfera 
with  the  nsnal  rights  oi  minors  In  (Odlnary 
clrcnmstances.  It  la  only  omvegrancee  made 
under  the  act  that  are  affected  tberelv,  to 
wit:  (a)  Conveyancu  made  by  all  adnlt 
heirs;  and  (b)  oonv^ances  made  by  m&uff 
helra  by  Joining  In  the  sale  where  Ousn  aie 
botti  adult  and  minor  heirs. 

As  was  said  by  the  Supreme  Conrt  In  tbe 
rec&Lt  case  of  Harris  t.  B^  254  V.  S.  108, 41 
Sup.  Gt  49;  6S  I*.  Ed.  — t  not  yet  ftttkUOr 
reported: 

**A  roardianahip  carries  with  it  exdasive 
power  to  direct  the  guardian  and  to  supervise 
the  management  and  dispose  of  the  ward's 
property.  It  is  so  in  Oklahoma.  This  is  st 
widely  recognized  and  so  well  grounded  in  rea- 
son tiiat  a  purpose  to  depart  from  it  ought  not 
to  be  assumed  unless  manifested  by  some  very 
clear  or  explicit  provialon," 

We  have  more  difficulty  In  harmonising  the 
reasoning  In  Talley  v.  Burgees,  246  IT.  8. 104, 
38  Sup.  Ct  287.  62  L.  Ed.  600,  with  the  rear 
soning  whereby  we  practically  readt  Qw 
same  conclusion.  In  that  case  It  does  not 
appear  whether  there  were  both  adult  and 
minor  heirs,  but  It  doea  ai^tear  that  the  in- 
strument Involved,  to  wit,  a  contract  involv- 
ing the  title  to  land  inherited  by  a  minor 
Indian  of  less  tlian  ftill  blood,  made  by  the 
guardian  with  a  Ann  of  lawyers,  was  not 
Joined  In  by  any  other  helra.  While  the  stf- 
pllcabllity  of  section  22  to  the  sltnatfon  thus 
presoited  is  not  entirdy  dear  to  ns,  we  h^ 
no  difficulty  In  agreeing  irith  the  cmdttslon 
reached.  The  land  Involved  in  that  cas^  as 
In  thto,  was  free  trom  all  restrictinis  ac^ 
those  Inddent  to  the  ordinary  disabilities  of 
minority,  and  therefore,  the  court  hdd,  were 
subject  to  sale  or  conveyance  for  the  beaeflt 
of  the  minor  under  tlie  appIlcaUe  lav  gov- 
erning guardian  and  ward. 

"It  Is  not  denied,"  says  the  learned  Josttce 
wbo  delivered  the  opinion  for  tbe  court  "Oiat 
tbe  United  States  court  for  the  territory  wonM 
have  had  Jurisdiction  of  a  proceeding  by  a 
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(oardian  for  an  order  to  fell  the  ward's  Inter- 
est in  tbe  landi." 

In  reaching  Uds  conclUBlon  we  r^ect  Uw 
pranlM  auumed  Uj  comud  tor  tbe  detond- 
ut  In  emw  tbat  before  an  Indian  Is  entitled 
to  Kll  his  lands,  either  taberlted  or  aUotted. 
we  mmt  be  able  to  pdnt  onr  Itaget  to  some 
act  of  Congress  qpedflcallj  anthorldns  sndi 
sate.  In  our  jud^ent  the  opposite  preenmp- 
tloo  Is  tme.  iDdlans,  unless  Oiej  are  restrict* 
ed.  dtb»  In  ttadr  person  or  their  property,  by 
some  specific  act  of  Congress  m  applicable 
state  law,  have  the  same  right  to  dl^oae  of 
Qielr  property  as  white  dtlsens  of  the  ^te 
and  of  tbe  United  States.  It  is  true  that  where 
either  apedflc  personal  or  property  restrie- 
ttons  faave  beoi  ImjMsed  by  law,  acts  remov. 
tng  such  restrictions  must  be  liberally  con- 
strned  In  faror  of  the  Indians.  But  where 
th««  are  no  restrlctUms  imposed  by  law 
the  court  is  not  Jiutlfled  in  assuming  their 
edstenee.  Welcb  t.  BlUs,  68  OkL  158,  163 
Pac  821.  Althoi«h  tlie  predss  question  we 
have  now  decided  has  not  faeretofwe  been 
passed  upcm  by  ttils  court,  there  Is  reascmlng 
In  some  of  the  cases  whieta  might  possibly 
lead  to  an  orooslte  conclusion.  We  particu- 
larly refer  to  Wilson  v.  Morton  et  al.,  29 
OkL  746,  U9  Pae  218,  and  Lnla,  Seminole, 
T.  Pow^  M  Okl.  200,  166  Pac.  lOSO.  In  the 
first  of  these  cases  tbete  were  both  adult  and 
minor  hdrs,  and  we  think  the  court  correctly 
hdd  that  sectltm  22  was  arolicable,  and  that 
the  sale  was  made  In  substantial  compliance 
with  tb/t  section.  We  are  unable  to  agree, 
bowero,  with  that  part  of  the  opinion,  which 
was  purdy  dictum,  that  holds  that  sectlcm  22 
prescribes  the  stile  procedure  to  be  followed 
in  making  sales  of  infawlted  lands  by  Indian 
minors  of  less  tban  full  blood. 

The  fkcts  In  Uie  Lula,  Seminole,  Case  se^ 
to  make  it  more  directly  in  point  In  that 
case  the  heirs  appear  to  be  less  than  full 
blood,  and  there  wrae  no  adult  heirs.  (Nearly 
that  was  not  a  conveyance  made  by  mlhors 
mider  the  provision  of  section  22,  supra,  by 
Jfdnlng  .in  ^  sale,  and  the  court  would  have 
beoi  rl^t  In  holding  the  sale  lUTalld  if,  as 
it  erronepncdy  assumed,  the  case  was  con- 
trolled by  Brader  t.  James,  supra. 

We  agree  with  that  part  of  the  opinitm 
wherein  it  Is  held  that: 

"Where  the  allottee  died  prior  to  the  pas- 
Mge  of  the  act  of  April  26.  1906.  title  passed 
to  the  heirs  free  of  such  restrictlonB  without 
regard  to  the  degree  of  Indian  blood  of  the  heirs 
or  whether  they  were  adults  or  minora ;  and 
prior  to  the  pasBage  of  the  act  of  April  26, 1900, 
the  probate  courts  bad  juriedictioD  to  authorize 
end  confirm  a  separate  sale  by  guardian  of  soch 
inherited  interest  of  a  minor  in  the  homestead 
independent  of  a  sale  by  the  adult  heirs,  under 
procednre  applicable  to  minors  generally." 

We  think  tliis  except  correctly  states  the 
law  of  that  case,  and  that  it  also  correctly 


states  the  law  (d  tills  case,  and  ttiat  this  idt- 
nation  was  In  no  wise  dianged  by  the  pa» 
sage  of  section  22,  supra,  or  of  anything  that 
has  bemi  decided  In  Brador  t.  James,  or  the 
other  cases  of  tlils  class. 

For  the  reascms  stated  the  Judgmmit  of  the 
court  below  Is  reversed,  and  the  cause  re- 
manded, with  directions  to  proceed  in  accord- 
ance wiOt  tbe  views  herein  expressed. 

HABBISON,  C.  J.,  and  JOHNSON,  Mc* 
NEILL,  HIGGINS,  and  BAILEY,  JJ.,  concur. 

PITCHFOBD.  J.,  concurs  in  tbe  result, 
but  Is  <tf  the  opinioo  that  Qie  ruling  of  the 
trial  court  was  errcmeous  as  to  both  tbe 
homestead  and  surplus  allotrnmit, 

COLUEB,  J.,  dissents. 


(M  Okl.  180) 

la  ro  PIOEOFTS  ESTATIL 
PIGEON  V.  STEVENS  et  al 

<No.  11235.) 

(Si^reme  Court  of  Otclahoma.   April  S,  lOZL 
Petition  for  Rehearing  Stricken  froq 
FUes  May  17,  1021.) 

(SyUabmt  fty  the  Oonrt.) 

1.  Indians  4»I8— Lands  from  which  restrio- 
tions  have  been  removed  desoend  aoeordlaa  to 
state  laws. 

An  Indian  lands  from  which  restrictions 
have  been  removed,  upon  the  death  of  the  al- 
lottee, descend  accor^g  to  the  laws  of  de* 
scent  and  distribntlon  of  tbe  state  of  Oklahoma. 

2.  Indians  «=»I8— By  repeal  of  statutory  pro- 
visions noncitizen  heirs  held  entitled  to  la- 
herit  estate  of  deeeased  Creek  allottee. 

Sections  13  and  21  of  the  Enabling  Act  of 
June  16,  1006  (34  Stat  267,  c  3335),  admit- 
ting Oklahoma  as  a  state  taito  the  Union,  pro- 
vided: "That  the  laws  In  force  of  tbe  terri- 
tory of  Oklahoma  as  far  as  applicable  shall  ex- 
tend over  and  apply  to  said  state  until  changed 
by  the  Legislature,"  and  "shall  be  in  force 
throughout  said  state  except  as  modified  or 
changed  by  .this  act  or  the  Constitution  of  Okla- 
homa;" aBd  section  2  of  the  Schedule  to  tiie 
Constitution  provides:  "All  laws  in  force  in 
the  territory  of  Oklahoma  at  the  time  of  the 
admission  of  the  state  into  the  Union  which 
are  noCrepugnant  to  tbe  Coostitation  and  which 
are  not  locally  inapplicable  shall  be  extended  to 
and  remain  in  force  in  the  state  of  Oklahoma 
until  they  expire  by  their  own  limitation  or  are 
altered  or  repealed  by  law." 

fTeld;  under  said  proriaioos  of  the  Bnabliiv 
Act  and  the  Constitution  (chapter  49  of  Mans- 
field's Digest  of  the  I^ws  of  Arkansas)  and  tbe 
provisos  of  section  6  of  the  Supplemental  Creek 
Agreement  of  June  30,  1902,  qualiCying  said 
chapter  49,  were  repealed,  and  the  devolution 
of  an  estate  of  a  deceased  Creek  allottee  hav- 
ing died  since  the  admission  of  Oklahoma  into 
the  Union  is  governed  by  the  laws  of  descent 
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and  dlstribntion  of  the  state  of  OUahoow,  and 
noBcitizen  heirs  may  Inherit. 

3.  Statntes  «s>l67(l),  232  —  SobttltatlQi  of 
statutes  repeals  old  statat*  althoush  ao  re- 
pealing dansa;  proviso  falls  with  repeal  of 
statute. 

A  new  statate  revielng  the  whole  rabject- 
matter  of  en  old  one,  and  intended  as  a  sub- 
stitute therefor,  although  there  is  no  repealing 
clause,  will  operate  to  repeal  the  old  law,  and 
upon  the  repeal  of  a  statute  containing  a  pro- 
viso the  proviso  falls  with  the  statute. 

Kane,  Pitcbford,  and  Johnson,  JJ^  dissent* 
ing. 

Appeal  from  District  Oourt,  Muskogee 
Countr;  Cfaas.  G.  Watts.  Judge. 

Action  to  dotramlne  betrshlp  of  the  matter 
of  the  estate  of  Robert  Pigeon,  deceased. 
From  a  Judgment  of  the  district  court  affirm* 
log  an  order  of  the  county  court,  decreeing 
heirship  and  making  distribution  In  favor 
of  Idella  M.  Stevens  and  others,  Josie  Pi- 
geon, administratrix,  appeals.  Beversed  and 
rendered. 

Irwin  Donovan,  Crump,  De  Graffenrled  & 
White,  and  Qeo.  S.  Ramsey,  all  of  Muskogee, 
for  plaintiff  in  error. 

W.  W.  NoIEsInger  and  A.  I*  Harris,  both 
of  Muskogee,  for  defendants  hi  error. 

KENNAMER,  J.  The  plalBttfT  In  error, 
Josle  Pigeon,  in  her  individual  capadtr  and 
as  adujloistratrtx  of  the  estate  of  Robert 
Pigeon,  deceased,  has  appealed  to  this  court 
from  a  Judgment  rendered  by  the  district 
court  of  Muskogee  county,  affirming  an  or- 
der of  the  county  oourt  ot  Muskogee  county 
decre^Qg  heirship  and  making  an  order  of 
distribution  in  the  matter  of  the  administra- 
tion ot  the  estate  ot  Robert  Pigeon,  deceas- 
ed ;  the  cause  being  submitted  In  the  county 
and  district  courts  of  Muskogee  county  up- 
on the  following  agreed  statement  of  facts: 

"That  said  Robert  ligeon,  deceased,  was  a 
dtisen  of  the  half  blood  of  the  Creek  Nation 
or  Tribe  of  Indians,  and  was  duly  enrolled  as 
such  opposite  number  125  of  the  final  roll  of 
the  Creeks  by  blood.  That  said  Robert  Pigeon 
died  intestate  on  or  shout  the  8th  day  of  Octo- 
ber, 1918,  in  the  city  of  Muskogee.  Muskogee 
county,  Oklahoma.  That  said  Robert  I^geon, 
at  the  time  of  bis  death,  was  the  owner  of  the 
southwest  quarter  of  section  18.  township  14. 
range  13  east,  in  Okmulgee  county,  Okl.  That 
said  land  was  the  allotment  of  said  Robert 
Pigeon,  deceased,  the  same  baring  been  allotted 
and  patented  to  him  as  a  dtlzen  of  the  Creek 
Nation  as  his  distributive  share  of  the  land  of 
said  Creek  Nation.  That  40  acres  of  said  al- 
lotment was  the  homestead  of  said  Robert  Pi- 
geon, the  remaiuisg  120  acres  being  his  sur- 
plus allotment.  That  the  appellant,  Josie  Pi- 
geon, is  the  lawful  widow  of  the  said  Robert 
Pigeon,  deceased,  having  been  married  to  him 
after  the  admission  of  Oklahoma  as  a  state 
into  the  Union.  That  at  the  time  of  the  death 


of  said  Robert  ^geon  he  had  no  living  father, 
mother,  brother,  or  sister,  nor  any  descendants 
thereof,  that  said  Robert  Pigeon  died  without 
issue,  no  children  having  been  bom  to  him  ohiee 
March  4,  1906,  or  at  any  other  time.  That  at 
the  time  of  the  death  of  the  said  Robert  Piieon, 
deceased,  he  left  surviving  him  the  foUoviiie 
relatives  ia  addition  to  his  widow:  Josie  Piffeon, 
the  appellant  herein ;  Idella  M.  Stevens,  who  mi 
an  sunt  on  his  mother's  side;  Thomas  J.  Bt^ 
rynill.  a  half-brotber  of  the  mother  of  the  sud 
Robert  Pigeon;  Jakeman  ^eon,  and  Camms- 
line  Pigeon,  children  of  John  Pigeon,  deceaaed, 
who  was  a  brother  of  the  deceased's  father, 
and  own  cousins  of  the  said  Robert  Pigeon, 
deceased,  also  Tiger  Pigeon,  Peggy  Harjoe, 
n^e  Pigeon,  now  the  wife  of  John  Ha^oc. 
children  of  Dave  I^geon,  who  was  also  a  broth- 
er of  the  deceased's  father,  and  own  cousins  of 
the  said  Robert  Pigeon,  deceased.  That  the 
widow,  Josie  Pigeon,  appellant  herein,  is  t 
white  woman,  and  not  a  dtlien  «t  the  Crstk 
Nation.  That  all  other  relatives  mentioned 
herein  were  and  are  dtisens  of  the  Greek  Ns> 
tion,  enrolled  as  such." 

On  this  appeal  but  one  ];voposItl<Hi  of  lav 
Is  presented  to  the  court  for  decision,  and 
that  is,  What  is  the  law  governing  the  dev- 
olution of  the  estate  of  Robert  Pigeon,  de- 
ceased, who  died  about  the  8th  day  of  Oc* 
tober,  1918? 

The  agreed  statement  of  fticts  show  that 
Robert  Pigeon,  deceased,  was  enrolled 
posUe  roll  No.  125  as  a  member  of  the  Oeek 
Tribe  of  Indians  of  the  half  blood.  The  sm^ 
phis  allotment  of  the  deceased  allottee  xmda 
section  16  of  the  Supplemental  Creek  Agree- 
ment, approved  by  the  act  of  Congress  ct 
June  30,  1902  (32  Stat  000)  niomas'  FIvs 
Civilized  Tribes  and  Osage  Nation,  page  129, 
and  under  ttie  act  of  May  27,  1908  (3S  Stat 
312)  was  tmrestrlcted  land;  and,  the  rec- 
ord not  disclosing  that  any  of  the  parties  to 
this  controversy  are  fnll-blood  Indians,  the 
homestead  of  the  deceased  allottee  became 
unrestricted  upon  the  death  ct  said  allottee, 
under  section  9  of  the  act  of  Congress  May 
27,  1908  (3S  Stat  312). 

There  Is  no  donbt  but  what  section  8418 
of  the  Revised  Laws  of  191<^  paragra^  fik 
which  provides: 

"If  the  decedent  leave  a  survtring  hnsbsad  or 
wife,  and  no  Issue,  and  no  father,  nor  mother, 
nor  brother,  nor  sister,  the  whole  estate  gets 
to  the  surviving  hnsband  or  wif e^ 

— would  govern  the  devolntlim  of  the  estate 
In  controverc^  if  the  decreed  had  not  been 
a  member  of  the  Creek  Tribe  ot  Indians,  bat 
It  is  contended  by  the  defendant  tn  emt 
that  tlw  proviso  of  section  8  of  the  Gred^ 
Supplemoital  Treaty  approved  July  80;  1802; 
which  provides: 

'That  only  ddaens  of  the  Creek  NsliOB, 
male  and  female,  snd  their  Creek  descendants 
shall  inherit  lands  of  the  Creek  NaUoa:  And 
provided  further,  that  if  there  be  no  person  of 
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Creek  citizenship  to  take  the  descent  and  dia- 
tribntion  of  aaid  esUte,  then  the  inheritance 
ftfaaJl  go  to  nondtiseu  helra  In  the  order  named 
in  said  chapter  4Sr 

— goTem  the  derolnttcm  oC  the  estate  In  con- 
troversy, and  couns^  tor  the  defendants  In 
error  rely  upon  the  cases  of  Scott  Byal. 
78  OkL  12,  186  Pac  206,  Jefferson  Ooofc, 
53  OkL  272,  165  Pac  852,  Hughes  et  al.  v. 
Bdl  et  al.,  55  Okl.  656,  156  Pac.  601,  Thomp- 
son T.  Cornelius,  53  Okl.  86,  166  Pac.  602, 
and  PriTett  t.  Rentie.  76  Okl.  191.  182  Pac. 
SOS;  and  It  must  be  conceded  that  the  de* 
dslon  of  this  court,  especially  Thompson  r. 
Cornelius,  If  followed  in  the  case  at  bar, 
that  the  judgment  of  the  trial  court,  decree- 
ing the  defendants  In  error  to  be  citizens  of 
the  Creek  Nation  and  entitled  to  inberit  the 
estate  In  controversy  to  the  excludon  of 
Josle  Pigeon,  tbe  noncitlzen  wife  of  the  de- 
ceased, must  be  afBrmed,  but  upon  an  ex- 
haustive examination  of  the  authorities  and 
a  careful  consideration  of  the  same  we  are 
of  the  <^InI(Hi  that  the  rule  announced  In 
the  case  of  Thompaon  v.  Cornelius,  supra, 
is  unsound,  and  should  be  overruled,  and 
the  subsequent  cases  following  tbe  same  rale, 
Upon  an  examination  of  the  case  of 
Thompson  v.  Cornelius,  supra,  we  find  that 
the  court  held  that  section  9  of  the  act  of 
Congress  of  May  27,  1906.  c  199  <36  Stat. 
L.  312),  had  nothing  to  do  with  said  cause, 
and  the  opinion  in  part  Is  as  follows : 

"Defendant  next  contends  that  Rev.  Lawa 
Okl.  1910,  8  8416  et  seq.,  withoat  said  provisos, 
ii  tbe  governing  atatnCe  here,  because,  be  says, 
the  same  was  made  applicable  by  Act  Cocg. 
Hay  27,  1908,  c.  100,  36  SUt.  3T2,  in  force  at 
the  time  descent  was  cast  He  relies  upon  sec- 
tion 9,  which  reads:  That  the  death  of  any 
allottee  of  the  Five  (Svilised  Tribes  shall  op- 
erate to  remove  all  restrictions  upon  the  alien- 
sticni  of  said  allottee's  land:  Provided,  that  no 
eoQveyanee  of  any  Intere&t  of  any  fnll-blood 
Indian  heir  in  soch  lands  eball  be  valid  anless 
approved  by  tbe  court  having  jurisdiction  of 
the  settlement  of  the  estate  of  said  deceased 
allottee:  Provided  farther,  that  If  any  member 
of  the  Five  Civilised  Tribes  of  one-half  or  more 
Indian  blood  shall  die  leaving  issue  anrvlving, 
bom  rince  Hardi  ^  1006,  the  homestead  id 
sodi  deceased  allottee  shall  remain  inalienable, 
anless  restrictions  against  alienation  are  re- 
mored  therefrom  by  the  Secretary  of  the  In- 
terior in  the  manner  prorided  in  section  one 
hereof,  for  the  ass  and  support  of  such  Issae, 
daring  their  life  or  lives,  until  April  26,  1931: 
but  if  no  issue  surviTC,  then  such  allottee,  if 
^an  adult,  may  dispose  of  his  homestead  hj  will 
free  from  aU  restrictions;  if  this  be  not  done, 
or  in  the  event  the  Issue  hereinbefore  prorided 
fw  die  before  AprO  26. 1931.  the  land  shall  then 
descend  to  the  heirs,  according  to  the  laws  of 
descent  and  distribution  of  tbe  state  of  Okla- 
boma,  free  from  all  restrictions:  Provided  fur- 
ther, that  tbe  provisions  of  section  23  of  tbe 
act  of  April  26,  1906,  as  amended  by  this  act, 
are  hereby  made  applicable  to  all  wills  executed 
under  ttiis  section.' 
"He  contends  that  the  words  'the  lands,'  as 


used  in  the  second  proviso,  refer  to  tbe  whole 
allotment,  as  did  tbe  same  words  In  section  7 
of  the  Original  Creek  Agreement,  and  dtes 
in  support  of  bis  contention  Woodward  v.  De 
Graffenried,  238  U.  S.  284,  35  Sup.  Ct  704, 
BO  L.  Ed.  1310,  approving  oar  construction 
of  said  section  In  De  Graffenried  t.  lom  Land 
ft  Trust  Co..  20  Okl.  6S7,  OS  Pac.  624.  Assum- 
ing, but  not  deciding,  that  such  contention  is 
correct,  section  0  has  nothing  to  do  .with  this 
case.  This  for  the  reason  that  said  section  is 
dealing  only  with  lands  of  any  allottee  whoss 
death  Ipso  facto  removes  restrictions  on  its 
alienation.  This  is  patent  from  the  language 
with  which  the  section  starts  out:  That  the 
death  of  any  allottee  of  tbe  Five  Civilised 
Tribes  shall  operate  to  remove  all  restrictions 
upon  tiie  alienation  of  said  allottee's  land.' 

'This  is  immediately  followed  by  a  proriso, 
in  effect:  That  no  conveyance  of  any  interest 
of  any  fnll-blood  Indian  heir  in  such  land  shall 
be  valid  unless,'  etc.— and  providing,  further,  in 
effect,  that  if  any  member  of  the  tribes  of  a 
certain  quaotum  of  blood  shall  die  leaving  cer- 
tain issue  bom  since  a  certain  time,  tbe  home- 
stead of  each  deceased  allottee  (of  course  in 
such  land)  shall  remain  inalienable  (unless, 
etc)  for  the  use  of  certain  issue  until  a  certain 
time,  bat  if  no  snch  Issue  survive,  then  such  al- 
lottee, if  an  adult,  may  dispose  of  his  home- 
stead (in  snch  sllotted  land)  by  will,  etc,  and  if 
this  be  not  done  or  the  issue  referred  to  die  be- 
fore a  certain  time,  the  land  shall  then  descend, 
etc  As  the  pleading  demurred  to  fails  to  dis- 
close that  the  restrictions  on  the  allotment  of 
Percilla  were  removed,  ipso  facto,  upon  her 
deatb,  and  bence  the  same  fell  within  the 
class  of  allotments  designated  by  this  act,  we 
repeat  that  this  act  had  nothing  to  do  with 
this  case." 

It  is  apparent  from  that  part  of  tbe  opin- 
ion above  quoted  that  tbe  court  fell  into  the 
error  of  failing  to  observe  that  Congress,  in 
section  9  of  the  act  of  May  27,  190S,  supra, 
recognized  that  the  law  of  Oklahoma  of 
descent  and  distribution  unquallQedly  gov- 
erned the  devolution  of  estates  of  unre* 
stricted  Ijidlsns,  and  In  plain  and  unambig- 
uous language  expressly  says  that  the  lands 
of  allottees  of  one-half  or  more  Indian  blood 
shall  descend  under  the  laws  of  descent  and 
distrlbuUim  of  tbe  state  of  Oklahoma.  There 
Is  no  escape  from  the  language  of  the  pro- 
viso of  section  0  of  sidd  act  putting  In  force 
the  laws  <tf  Oklahoma  and  spedflcally  ap- 
plying the  same  to  the  derwent  and  distribu- 
tion of  the  estates  of  allottees  of  the  haU^ 
bloodt  or  more ;  and  In  said  case,  stu>ra,  tbe 
court  based  Its  dedsion  upon  the  proportion 
that  the  lands  in  controversy  were  restrict- 
ed lands,  and  that  was  the  very  claas  of  lands 
that  the  proviso  of  section  0  of  the  act  of 
May  27,  1008,  supra,  tn  plain  and  unmistak- 
able language,  provided  that  the  laws  of 
Oklahoma  of  descent  and  distribution  shall 
govern  the  devolution  of  the  same.  It  Is 
very  obvious  that  the  Oongress  recognised 
that  Indian  lands  located  within  tbe  state 
of  Oklahoma  fronv  which  restrictions  had 
been  removed  were  subject  to  the  operattou 
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of  the  state  latn,  and  by  Kctloii  4  <tf  tald 
act  ivoTided  tbat  said  lands  dumld  be  sub- 
ject to  the  laws  of  tba  Btat& 

Upon  the  admlsBion  of  the  state  of  Okla- 
homa Into  the  Union  the  same  came  Into  the 
Union  with  all  the  powers  and  sovereignty 
of  any  other  state,  and  upon  the  removal  of 
restrictions  against  alienation  and  the  grant- 
ing of  full  dtizenship  to  Indians  the  federal 
govemm^t  ceased  to  have  any  furthw  pow- 
er or  control  over  the  tribal  citizens  with 
respect  to  unrestricted  lands,  and  all  laws 
pasi^ed  by  Oongress  prior  to  statehood,  ei- 
ther general  or  speotal,  ceased  with  the  ad- 
mission of  Oklahoma  as  a  state  to  have 
force  or  effect  in  so  far  as  unrestricted  lands 
of  tribal  citizens  are  concerned,  and  the  Su- 
preme Court  of  the  United  States  has  for- 
ever settled  the  question  that  Indian  lands 
within  a  state  or  territory  that  has  a  local 
form  of  frovemmeTit  are  subject  to  the  laws 
of  the  state  or  territory. 

The  Supreme  Court  of  the  United  States 
In  the  case  of  John  Schrirapscher  et  al.  t. 
John  S.  Stockton  et  al.,  183  U.  S.  290.  22 
Sup.  CL  107.  46  L.  Ed-  203,  was  reviewing 
a  Jud^ent  of  the  Supr(>me  Court  of  Kansas. 
The  Supreme  Court  of  Kansas  held  that  the 
state  statute  of  limitation  applied  to  the  al- 
lotment of  a  Wyandotte  Indian  and  com- 
menced to  ran  SKaioRt  the  heirs  of  a  de- 
ceased allottee  from  the  date  of  the  treaty 
which  terminated  the  restrictions  on  satd 
lands  or  the  disability  of  the  heirs  to  alien- 
ate the  same,  and  the  court,  in  affirming 
the  Judgment  of  the  Supreme  Court  of  Kan- 
sas, speaking  Uirongh  Mr.  Justios  Brown, 
said: 

'^elr  disability  terminated  with  the  ratifica- 
tion of  the  treaty  of  18R8.  The  heirs  might 
tben  have  executed  a  valid  deed  of  the  land, 
and  poRscBsing.  as  they  did,  an  anincumbered 
title  in  fee  simple,  they  were  chargeable  with 
the  same  diligence  in  beginning  an  action  for 
their  recovery  as  other  peraona  having  title  to 
lands;  in  other  words,  Uiey  were  bonnd  to  as- 
sert their  dains  witUn  the  period  limited  by 

In  the  case  of  Goudy  t.  Meatb,  203  IT.  S. 
146,  27  Sup.  Ot  48,  51  L.  Ed.  130,  tbe  Su- 
preme Court  of  the  United  States,  in  passing 
upon  the  authority  of  the  state  of  Washings 
ton-  to  collect  taxes  from  lands  having  been 
allotted  to  members  of  the  Puyallup  Tribe  of 
Indians,  in  an  opinion  by  Mr.  Justice  Brew- 
er, said: 

"Among  the  laws  to  which  the  plaintiff  as  a 
citizen  became  subject  were  tboae  in  respect  to 
taxation.  His  property,  onless  exempt,  became 
subject  to  taxation  In  the  same  manner  ns 
property  belonging  to  other  dtisens,  and  the 
rule  of  exemption  (or  him  must  be  the  same 
as  for  other  citizens — tbat  Is,  tbat  no  exemp- 
tion exists  by  Implication,  bat  must  be  clearly 
manifested.  No  exemption  la  clearly  ahown 
by  the  legialation  in  respect  to  tbeae  Indian 
lands.   The  original  treaty  providad  that  they 
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dioald  be  exempt  turn  levy,  sste*  sit  foTfeitor« 
ontll  the  Legishtture  of  the  state  should,  with 
the  consent  of  Congress,  remove  the  restric- 
tion. Thia,  of  coarse,  meant  involuntary  as 
well  as  voluntary  alienation.  When  the  state 
waa  admitted  and  its  constitution  formed,  its 
Legislature  granted  the  power  of  alienation  in 
like  manner  and  with  like  effect  as  any  other 
person  may  do  under  the  laws  of  the  United 
States  and  of  tUs  state,  and  all  restrictions  in 
reference  thereto  are  hereby  removed.*  What 
-reatrictions?  Evidently  those  upon  alienation. 
Ttie  Indian  may  not  only  voluntarily  convey 
his  land  (authority  to  do  that  is  provided 
the  use  of  the  word  'grant'),  but  he  may  also 
permit  its  alienation  by  any  action  or  omiasion 
wtiich  in  da*  conrse  of  law  results  in  forced 
sale.  Congress  postponed  the  operation  of  tliis 
statute  for  10  years.  When  the  10  years  ex- 
pired (and  they  bad  expired  before  this  tax 
was  attempted  to  be  levied)  all  reatrictiona 
upon  alienation  ceased.  It  reqnired  a  tecbi^cal 
and  narrow  construction  to  bold  that  Involnn' 
tary  alienation  continues  to  be  forbidden  whfle- 
the  power  of  voluntary  alienation  is  granted; 
and  it  is  disregarding  the  act  of  Congress  t» 
hold  that  the  Indian,  having  property,  is  not 
subject  to  taxation  when  be  is  subject  to  all 
the  laws,  civil  and  criminal,  of  the  atate." 

In  the  case  of  Johnson  v.  Johnson,  179 
Pac.  605,  thia  court  approved  the  doctrine 
announced  in  the  case  of  Ooudy  v.  Meatb, 
supra. 

in  the  case  of  Dickson  t.  Luckland  Co., 
242  U.  S.  371,  87  Sup.  Ct.  107.  61  Ll  Ed.  871, 
tbe  court  had  before  It  a  case  appealed  from 
the  Supreme  Court  of  Minnesota.  Involving 
an  allotment  of  land  made  on  tbe  White 
Earth  Indian  Reservation  In  tbe  state  of 
Minnesota.  Tbe  lands  were  allotted  by  tbe 
allottee  under  a  treaty  which  restricted  tbe 
same,  and  providing  that  the  United  States 
would  hold  the  land  in  trust  for  tbe  period 
of  29  years,  and  at  the  expiration  of  that 
period  would  convey  the  same  to  tbe  allottee, 
or  bis  b^rs^  by  patent  In  fee,  discharged  of 
aucta  trust  and  free  of  all  charges  or  incun^ 
brances;  and  also  that  If  any  eonveyanoe 
should  be  made  of  tbe  land,  or  if  any  con- 
tract should  be  made  touching  tbe  sama  be- 
fore the  expiration  of  the  trust  period,  such 
conveyance  or  contract  shall  be  absolutely 
null  and  void.  Afterwards  uptm  the  allot- 
tee's application  a  fee-simple  patent  was  is- 
sued to  him  under  tbe  provision  of  a  sub- 
sequent act.  provtdlng  tbat  all  restrictlou 
as  to  the  sale,  incumbrances,  or  taxatttn  of 
allotments  wlthbi  the  White  Earth  tUmeiva- 
tlon  In  the  state  of  Minnesota,  heretofore  or 
hereafter  held  by  an  adult  mixed  Indian,  are 
hereby  removed.  The  grantee,  immediate 
upon  receiving  his  patent,  executed  two 
deeds,  the  grantee  in  the  second  deed  filed 
an  action  against  the  grantee  in  the  first 
deed  to  determine  who  bad  title  to  the  land. 
Tbe  plaintiff  contended  that  the  deed  given 
during  bla  minority  was  dlsafBrmed  and 
avfrided  by  tbe  one  given  aftec  tba  miner  be> 
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came  of  age.  Tb«  defendant  contended  that 
tke  patent  was  conclnslTe  of  the  minor  hav- 
tnc  attained  his  majority,  and  the  plaintiff, 
In  the  trial  of  the  case,  was  permitted  to 
show  the  allottee's  age  by  other  evidence 
tban  the  patent,  and  In  deciding  the  case  Mr. 
Jnstlce  Van  Devanter.  speaking  for  the 
court,  Bald: 

"With  those  restiictiona  entirely  remoreo 
ud  the  fee-simple  patent  issued,  it  would  seem 
that  the  situation  was  one  in  which  all  qaes- 
tioDs  pertaining  to  the  disposal  of  the  lands 
Dstarsily  would  fall  within  the  scope  and  op- 
eration of  the  laws  of  the  state.  And  that 
Congress  so  Intended  is  shown  by  the  Act  of 
Hay  a  1906  (84  Stat  182.  e.  2848  [Gomp.  St 
1913,  i  4208]),  which  prorldes  that  when  an 
Indian  allottee  is  ^reo  a  patent  In  fee  for 
bis  allotment  he  'shall  have  the  benefit  of  and 
be  sabject  to  all  the  lews,  both  ctril  and  crim- 
inal, of  the  state.'  Among  the  laws  to  wliich 
the  sllottee  became  subject,  and  to  the  bene- 
fit of  wbidi  he  became  entitled,  under  this  en- 
actment were  those  goVemlng  the  transfer  of 
real  property,  fixing  the  age  of  majori^*  and 
dedaring  the  disability  of  minors." 

The  United  States  Supreme  Oonrt,  again 
In  the  case  of  United  States  t.  Waller,  243 
U.  S.  463,  37  Sup.  Ct  430,  61  L.  Ed.  843, 
held  that  when  all  restrictions  against  ftUeit- 
ation  are  removed  and  the  allottee  had  fee- 
simple  title,  the  federal  goTcmment  "has  no 
farther  interest  In  or  control  of  the  land." 

The  Oongreas  of  the  United  States  by  the 
act  of  April  28,  1904  (33  Stat.  L.  573,  c. 
1824)  »tended  the  laws  of  Arkansas  here- 
tofore put  In  force  in  the  Indian  Tn-ritory 
■0  48  to  embrace  all  pmons  and  estates  In 
sidd  territory,  whether  Indian,  freedman,  or 
otherwise,  and  said  laws  of  Arkansas  tolerat- 
ed as  the  local  laws  In  force  in  said  terrl- 
twy  applicable  to  all  dtlsms,  and  the  Sa- 
preme  Court  <^  the  United  States,  in  the 
ease  <tf  Taylor  t.  Parker,  2ffi{  U.  S.  42,  35 
Sup.  Gt  22,  69  L.  Bd.  121,  held,  that  the  ez- 
,  taislon  of  said  laws  enabled  tiie  Indian  to 
devise  all  bia  alienable  property  by  wlU 
made  in  accordance  with  the  laws  of  the 
state  of  Arkansas,  which  diows  that  the  Su- 
preme Court  of  the  United  States  has  uni- 
formly adhered  to  the  doctrine  that  unre- 
stricted Indian  lands  are  subject  to  the  lo- 
cal laws  of  a  territory  or  state  within  whldi 
said  lands  are  located. 

The  Supreme  Oonrt  of  Kansas,  in  the  case 
of  Hoore  t.  Nab-coo-be  et  al.,  72  Kan.  169, 
8S  Paa  400,  4  L.  R.  A.  (N.  S.)  477,  held: 

"February  8,  1887,  Congrees  enacted  a  stat- 
ste  (chapter  119,  24  Stat  888)  providing  for 
the  allotment  of  lands  smong  Indian  bands  and 
tribes  and  to  confer  opon  the  allottees  the 
ri^ts  <rf  citizenship  in  the  state  where  the  lands 
were  located.  Section  6  of  this  act  Ikss  special 
•ppliestion  here,  and  reads:  That  upon  the 
eompletioD  of  said  allotments  and  the  patenting 
sf  the  lands  of  said  allottees,  each  and  every 
member  of  the  respective  bands  or  tribes  of 
Indians  to  whom  allotments  have  been  made 


shall  have  the  benefit  of  and  be  snbjeet  to  the 
laws,  both  drO  and  criminal,  of  the  state  or  ter- 
ritory in  which  they  reaide;  and  no  territory 
shall  pass  or  enforce  any  law  denying  any  such 
Indian  within  its  jurisdiction  the  equal  protec- 
tion of  tbe  law.'  By  this  statute  Congress  evi- 
denUy  intended  to  elevate  these  allottees  from 
irresponsible  condition  of  Vards  of  tbe  nation* 
to  tbe  position  of  free  end  independent  citizens 
of  tbe  United  States,  and  of  tbe  state  of  Kan- 
sas. United  States  v.  Rickert  188  U.  S.  432,  23 
Sup.  Ct  478,  47  L.  Bd.  532;  In  re  Heff,  1U7  U. 
S.  488,  25  Sup.  Ct  606.  49  L.  Ed.  848:  In  re 
Now-ge-shock,  69  Kan.  410.  OT  Pae.  877.  As 
soon  as  tbe  allotment  was  completed  these  par- 
ties became  subject  to  all  tbe  laws  of  tbe  state 
of  Kansas,  •  •  •  and  were  absolved  from  all 
their  tribal  relationn." 

This  court,  in  the  case  of  Burt8(±il  et  al.  v. 
Wolfe  et  al.,  196  Pac.  306,  decided  January 
8.  1921,  and  not  yet  [officlaUy]  reported. 
4)eaking  tbrongfa  Mr.  Justice  Kane,  said: 

"In  reaching  this  condosion  we  reject  the 
premise  assumed  by  counsel  for  the  defendsnt 
in  error'  tbst  before  an  Indian  is  entitied  to  sell 
his  IsndB,  either  inherited  or  allotted,  we  must 
be  able  to  point  our  finger  to  some  act  of  Con- 
gress spedfically  authorizing  such  sale.  In  oar 
judgment  tbe  opposite  presumption  is  true- 
Indians,  unless  they  are  restricted,  either  in 
their  person  or  their  property  by  gome  specific 
act  of  Congress  or  applicable  state  law,  have 
the  same  right  to  dispose  of  their  proper^  as 
white  dtiaena  of  the  state  and  of  the  United 
Sutes."' 

Section  4  of  the  act  of  Congress  of  Hay  27, 

1908  (35  Stat  U  312).  is  as  follows: 

"That  all  land  from  which  restrictions  have 
been  or  shall  be  removed  shall  be  subject  to  tax- 
ation and  all  other  dvil  burdena  as  though  it 
were  tbe  proper^  of  other  persons  than  al- 
lottees of  tbe  Five  Civilized  Tribes;  Provided, 
that  allotted  lands  shall  not  be  snbjeet  or  held 
liable  to  any  form  of  persosal  claim,  or  de- 
mand, against  the  allottees  arising  or  existing 
prior  to  the  removal  of  restrictions,  other  than 
contracts  heretofore  expressly  permitted  by 
law." 

We,  tber^or^  coodude  there  Is  no  escape 
fr<Hn  the  inevitable  oondusim  tiiat  lands 
from  which  restrictions  have  been  ranoved 
are  subject  to  all  tbe  laws  of  the  state  of  Ok- 
lahoma, and  that  Congress  provided  the  only 
excepticm  In  that  said  lands  shall  not  be  held 
liable  to  any  form  of  personal  claim  or  de- 
mand against  the  allottee  arising  or  existing 
prlc»>  to  the  r^oval  of  restrictions,  and  the 
Supreme  Court  of  the  United  States  by  Its 
decision  held  that  said  lands  are  nontaxable 
according  to  the  provisions  of  the  treaty  un- 
der which  said  lands  were  allotted,  basing 
its  decision  upon  the  ground  that  the  mem- 
bers of  the  Indian  Tribes  had  relinquished 
their  eqnltable  interest  in  tbe  lands  In  com- 
mon and  received  allotments  lif  severalty, 
and  that  the  relinquishment  of  the  allottee  of 
all  his  dalm  bx  the  conunon  tribal  property 
was  sufficient  conalderatlcai  to  ba-ve  said 
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lands  allotted  to  him  In  severaltr,  protected 
from  taxation  as  stipulated  in  the  treaty  un- 
der which  the  lands  were  allotted.  There- 
fore, it  Is  clear  that  the  allottee  acquired  a 
vested  right  to  have  his  allotted  lands  pro- 
tected from  taxation  according  to  the  terms 
of  the  treaty.  Choate  et  al.  v.  Trapp,  Secre- 
tary State  Board  of  Equalization,  224  U.  S. 
665,  32  Sup.  Ct  565.  56  L.  Gd.  941.  But  no 
authority  can  be  found  sustaining  the  prop- 
osition that  any  person  has  a  vested  right  by 
virtue  of  a  law  of  descent  and  dlstrlbutioa 
prior  to  the  time  descent  was  cast,  but,  on 
the  contrary,  the  Supreme  Court  of  the 
United  States,  in  the  case  of  Jefferson  et  al. 
V,  Fink  et  al.,  247  U.  S.  288,  88  Sup.  Ct.  516, 
fS2  L.  Ed.  1117,  held,  there  la  no  vested  right 
Id  sucb  law.  The  opinion  In  part  Is  as  fol- 
lows: 

making  of  an  Indian  allotment  and  the 
iSBuaace  of  tribal  deeds  under  the  Supplemental 

Creek  Agreetnect  of  Juoe  30,  1902  (32  Stat 
at  L.  500.  c.  1323),  which  contained  a  provision 
that  the  descent  of  Creek  allotments  should  be 
according  to  the  Ai^ansas  law,  which  had 
theretofore  been  put  m  force  in  the  lodian  Ter- 
ritory, did  not  invest  those  who  would  be  heirs 
ander  that  law  with  a  right  to  inherit  which 
could  not  be  tak«i  away  or  impaired  by  snbae- 
quent  federal  or  state  legislation  substituting 
ibt  Oklahoma  laws  (rf  descent  for  that  of  Ar- 
kansas." - 

The  Supreme  Court  of  the  United  States  in 
the  case  of  Si7emore  v.  Brady,  235  U.  8.  441, 
36  Sup.  Ct.  135,  69  L.  Ed.  308,  In  unmistak- 
able tangiiage  repudiated  the  doctrine  that 
the  law  of  descent  conferred  a  vested  right 
upon  a  Creek  dtizen  to  inherit  the  lands  of 
a  deceased  allottee  under  the  law  of  descent 
as  fonod  in  the  original  Creek  Agreement  of 
March  1.  1901  (31  Stat  L.  861,  c  676),  and 
held  that  said  treaty  in  effect  was  nothing 
more  than  an  act  of  Congress,  and  could  have 
no  greater  force  or  effect,  and  Mr.  Justice 
Van  Devanter,  speaking  for  the  court,  said: 

"On  the  part  of  the  maternal  cousins  It  is 
contended  that  the  provisions  in  the  original 
agreement  relating  to  the  allotment  and  dis- 
tribution of  the  tribal  lands  and  funds  were  m 
the  nature  of  a  grant  in  prssenti.  and  invested 
every  living  member  of  the  tribe  and  the  heirs, 
designated  in  the  tribal  laws,  of  every  mem- 
ber who  died  after  April  1.  1899,  with  an  abso- 
lute right  to  an  allotment  of  lands  and  a  dis- 
tributive share  of  the  funds,  and  that  Congress 
could  not  recall  or  Impair  this  right  idthout  vio-  I 
latlng  the  due  process  of  law  clause  of  the 
Fifth  Amendment  to  the  Constitution.  To  this  | 
we  cannot  assent  There  was  nothing  in  the  . 
agreement  indicative  of  a  purpose  to  make  a 
grant  in  prffisenti.  On  the  contrary,  it  con-  ' 
templated  that  various  preliminary  acts  were  to 
precede  any  investiture  of  individual  rights. 
The  lands  and  funds  to  which  it  related  were 
tribal  property,  and  only  as  it  was  carried  Into 
effect  were  hidividual  claims  to  be  fastened 
vpon  them.  Unless  and  until  that  was  done 
Congress  possessed  plenary  power  to  deal  with 
them  as  tribal  property.   It  could  revoke  the  | 


agreement  and  abandon  the  purpose  to  dis- 
tribute them  in  several^,  or  adopt  another 
mode  of  distribution,  or  pursoe  any  other 
course  which  to  it  seemed  better  for  the  In- 
diane.  And  vithout  doubt  It  could  con&ie  the 
allotment  and  distribution  to  living  membos 
of  tfao  tribe  or  make  any  provision  deemed 
more  reasonable  than  the  first  for  passing  to  the 
relatives  of  deceased  members  the  lands  and 
money  to  which  the  latter  would  be  entitled,  if 
living.  In  short,  the  power  of  Congress  wu 
not  exhausted  or  restrained  by  the  ad(H>tion  of 
the  original  agreement,  bat  remained  the  same 
thereafter  as  before,  save  that  rights  created 
by  carrying  the  agreement  into  effect  could  not 
be  divested  or  impaired." 

The  following  anthorltlH  snniort  the 
proposition  that  such  treaties  as  the  Supple- 
mental Creek  Treaty  of  June  80i  1902  <32 
Stat  h.  BOO,  c.  1323)  are  regarded  as  nothhig 
more  In  effect  than  acts  of  Congress  and  are 
subject  to  diange  by  Congress  at  any  time 
before  the  same  are  carried  into  ^ect 
Cherokee-  Intermarriage  Cases,  203  U.  S.  76, 
27  Sup.  Ct  29,  SI  L.  Ed.  90;  Stephens  v. 
Cherokee  Nation,  174  U.  S.  445.  19  Sup.  Ot 
722,  43  L.  Ed.  1041;  Cherokee  Nation  v. 
Hitchcock,  187  U.  S.  294.  23  Sup.  Ct  115, 
47  L.  Ed.  183;  Edye  et  aL  T.  Robertson 
et  aL,  112  U.  S.  580.  6  Sup.  Ct  247, 28  U  Ed. 
798-804;  Gritts  v.  Fisher.  224  U.  S.  640.  32 
Sup.  Ct  580,  56  Ia  Bd.  928;  Sizemorev.  Bra- 
dy, 235  U.  S.  441,  35  Sup.  Ct  136,  69  U  Ed. 
308-312. 

It  has  been  held  that  the  right  to  allot  land 
of  the  Creek  Nation  was  not  a  vested  right 
until  it  had  been  exercised  and  could  be  with- 
drawn before  the  right  to  allot  was  exercised. 
Gritts  V.  Fisher,  224  U.  S.  640.  32  Sup.  Ct 
680,  56  L.  Ed.  928.  supra.  Unquestionably, 
if  the  right  to. allot  land  could  be  withdrawn, 
the  right  to  inherit  prior  to  the  time  descent 
Is  cast  may  be  withdrawn.  All  that^ny  per- 
son may  have  under  a  law  of  descent  prior 
to  the  time  descent  is  cast  is  the  mere  expect- 
ancy to  Inherit  the  property  ot  the  deceased, 
provided  the  law  Is  not  repealed  prior  to  the " 
death  of  the  deceased,  and,  as  was  said  by 
Mr.  Ju&lice  Clnrk  in  the  case  of  Campbell  v. 
Wadsworth,  248  U.  S.  169,  39  Sup.  Ct  63,  63 
L.  Ed.  192,  "All  statutes  of  descent  and  dis- 
tribution are  arbitrary  expressitms  of  the 
lawmaking  power,"  and  the  lawmaking  pow- 
er may  decree  at  any  time  who  are  to  be  the 
beneficiaries  under  the  law  of  descent  and 
distribution. 

II]  Then  It  is  clear  that  the  lands  of  the 
Five  Civilized  Tribes  from  which  restrictions 
have  been  removed  are  subject  to  the  opwa- 
tlon  of  the  laws  of  the  state,  and  the  only  ex- 
ceptions to  be  rect^ized  are  the  protection 
from  taxation  as  provided  in  the  Treaty  and 
the  exemption  from  liability  on  demands  ex- 
isting prior  to  removal  of  restrictioos. 

Under  section  4  of  the  act  of  May  27, 1908, 
supra,  the  lands  fnmi  which  restrictions  were 
or  shall  be  removed  shall  tw  subject  to  tU 
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drll  burdens  as  Qiough  It  were  the  property 
of  otber  persons  tban  allottees  of  the  Five 
QvlUzed  Tribes.  Said  act  (dearly  shows  an 
intention  on  the  part  of  the  Congress  to  treat 
uirestriGted  lands  wlUiln  the  state  of  C^la- 
homa  the  same  as  the  property  of  any  other 
dtlzen,  and  in  case  an  nnrestrlcted  Indian 
dumld  execute  a  conveyance  in  which  he  was 
defrauded  out  of  his  unrestricted  lands  he 
would  hare  to  appeal  to  the  courts  of  Okla- 
homa for  protection,  and  could  not  maintain 
an  action  in  any  oth«  court  U  he  de^red  to 
win  or  contract  with  .regard  to  his  unre- 
itricted  lands*  the  same  would  have  to  be  es- 
eeoted  acconUng  to  the  laws  of  Oklahoma. 
If  be  desired  to  eject  a  trespasser  from  his 
unrestricted  lands,  he  would  have  to  ai^ieal 
to  the  courts  of  Oklahoma  for  relief,  and  In 
case  of  the  death  of  sudi  unrestricted  Indian 
his  lands  must  be  distributed  to  the  hehrar  ao- 
ctffdlng  to  the  laws  of  Oklahoma. 

In  the  case  at  bar,  ttie  deceased  allottee  be- 
tag  an  Indian  of  the  one-half  blood,  the  sur- 
plus part  of  the  allotment  was  unrestricted 
In  the  hands  of  the  allottee  and  the  home- 
stead  part  of  the  allotment  was  restricted, 
bat  the  record  foils  to  disci oee  whether  any 
of  the  parties  to  this  controversy  claiming  to 
be  heirs  are  restricted  Indians,  but  -under 
eeetlon  9  of  the  act  of  Congress  of  May  27, 
190S,  the  laws  of  the  state  of  Oklahoma,  in 
unmistakable  language,  are  made  to  apply  to 
the  devolution  of  tbe  estates  of  restricted 
Indians,  and  under  sections  13  and  21  of  tbe 
Enabling  Act  of  June  16,  1006  (34  Stat  L. 
267,  c.  33.S5),  under  which  Oklahoma  was  ad- 
mltted  as  a  state  Into  tbe  Union,  It  is  provid- 
ed "that'tbe  laws  In  force  of  the  territory  of 
Oklahoma  as  far  as  applicable  shall  extend 
over  and  apply  to  said  state  until  changed 
by  the  t«gl8lntare,"  and,  that  all  such  laws 
In  force  at  tbe  time  of  tJie  admission  of  tbe 
state  Into  the  Union  "shall  'be  In  force 
througbout  said  state,  except  as  modified  or 
changed  by  this  act  or  by  the  ConstltutiOD  of 
tbe  state."  Now,  Congress  was  without  an- 
thorlty  to  provide  any  local  laws  for  the  new- 
ly created  state  or  Its  people,  except  tbe  In- 
dian tribes  located  within  tbe  state,  so  it  is 
evident  that  Congress  by  said  provisions  sub- 
stituted for  the  Arkansas  law  of  descent  and 
distribution  which  was  then  In  force  amons 
the  various  tribes  of  Indians  the  laws  of  tbe 
territory  of  Oklahoma,  and  that  Congress  did 
suhRtltute  the  general  laws  of  the  territory  of 
Oklahoma  governing  the  descent  and  distrl* 
buHon  of  tbe  estates  of  deceased  allottees, 
and  thereby  repealed  the  laws  of  the  state  of 
Arkansas,  has  been  settled  by  a  number  at 
decisions  by  this  court  and  the  Supreme 
Onirt  <a  the  Hnlfed  States  (Jeffenion  v.  Fink, 
247  U.  S.  288.  88  Sup.  Ct  516,  «2  U  Ed.  1117), 
and  it  is  a  well-settled  rale  of  law  that  a  pro- 
viso is  a  subsidiary  and  dq;>endent  part  of  a 
statute,  and  when  a  statute  which  contains 
a  provlflo  Is  repealed  the  proviso  will  fall 


with  the  statute^  and  will  not  continue  in 
force  as  an  Independent  enactment  Blade 
on  Interpt  of  Laws,  p.  271;  Church  t.  Stad> 
ler,  16  Ind.  463;  Nusser  T.  Commonwealth, 
25  Pa.  126;  McDermott  t.  Nassau  Electric  B. 
G&,  85  Hun,  422,  82  N.  T.  Supp.  884;  In  re 
Day  et  al.,  ISl  UL  73.  64  N.  E.  616,  00  U  R. 
A.  619. 

[2]  The  proTlsos  <Hr  section  6  ttf  the  Sap* 
plementol  OretiE  Agreement  of  June  80,  1902 
(32  Stat  Ifc  600,  c  1323),  conflning  the  devolu- 
tion at  Creek  lands  to  dtixoia  of  the  Cre^ 
Natlm  and  th^  descendants  were  adopted 
as  a  proviso  to  said  treaty  adopdnc  diapter 
40  of  Manafleld'a  Dieeat  of  the  Lawa  of  Ar- 
kansas, which  goTsma  the  descent  and  dls- 
tribntion  of  estates  at  deceased  allottees, 
prior  to  adnds^on  at  Oklaboroa  Into  the  Un- 
ion, and  when  the  Gcmgress  substituted  the 
laws  of  Oklahnna  tw  the  laws  of  Arkansas 
under  the  above  rule  of  constmcticm  tiie 
provisos  fell  with  tbe  statute. 

A  rule  of  lav  unimsally  recognized  Is 
that  a  new  statute  revlsinff  the  whole  sub- 
ject-matter of  an  old  one  and  Intended  aa  a 
substitute  tax  it  althoui^  there  Is  no  dause 
to  that  effect  will  operate  as  a  repeal  of  the 
old  law.  Norrls  v.  Crocker,  IS  How.  420,  14 
U  Ed.  210;  U.  S.  T.  Tynen,  11  Wall.  95,  20 
L.  Ed.  15.3;  State  v.  Rogers,  10  Nev.  310; 
Steamboat  Co.  v.  The  Collector,  18  Wall.  478, 
21  L.  Ed.  7C9. 

[3]  In  tbe  case  of  Smock  v.  Farmers*  Un- 
ion State  Bank,  22  Okl.  825,  98  Pac.  945,  this 
court  approved  the  rule  announced  by  Suth- 
erland on  Statutory  Construction  as  follows: 

"If  the  new  act  is  intended  as  a  revision  and 
substitute  for  tbe  former  act  or  acta,  tbe  gen- 
eral rule  applies,  and  the  former  act  or  acts  are 
repealed  in  toto,  though  they  may  contain  parts 
or  provisions  which  are  not  embraced  in  the 
new  act  and  are  not  repugnant  to  Its  provi- 
sions." 

In  the  case  of  Shannon  t.  Pei^le,  5  Mich. 

85,  the  Supreme  Court  held: 

"That  where  a  subsequent  statute  covers  the 
whole  ground  occupied  by  an  earlier  statute, 
it  repeals,  by  implication,  tbe  former  statute, 
though  there  be  no  repugnance."  Common- 
wealth V.  Cooley,  10  Pick.  ( Mass.)  87;  Ooode- 
now  T.  Buttrick,  7  Mass.  140. 

The  Supreme  Court  of  Maine,  in  the  case 
of  Towle  V.  Marrett,  3  GreenL  (Me.)  22,  14 
Am.  Dec.  206,  held: 

"An  act  of  the  Legislature  of  Maine,  relating 
to  the  same  subject  aa  a  statute  of  Massachu- 
setts, continued  in  force  by  tbe  act  of  separa- 
tion, but  expressing  ditFerent  sentiments,  estab- 
lishing different  principles,  and  containing  pro- 
TialooB  better  suited  to  tbe  people  of  Maine,  is 
a  Tirtusl  repeal  of  tbe  act  of  Massacbusetts." 

Undoubtedly  the  Congress,  In  extradlng 
the  laws  of  the  territory  of  Oblahoraa  In 
force  throaghout  the'  new  stats  and  making 
the  same  applicable  to  the  oaiy  dasa  of  dtl- 
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mu  (Uie  Indian  trtbea)  tiut  OongreM  «u 
vested  with  authority  to  laglslate  for  within 
the  new  state,  evidenced  a  purpose  <tf  abolish- 
ing the  different  tribal  laws  and  provisos  of 
the  same  whi<di  In  their  operation  disinherit- 
ed their  own  children,  and  certainly  It  cannot 
be  contended  ttmt  sacb  a  ctmdltlon  as  exist- 
ed nnder  neb  laws  were  condndve  to  the 
best  Interest  of  the  memboB  of  the  trlbea 
Sur^  Oongreas  did  not  Intend  to  contlnne 
In  force  a  syat^  of  laws  tbat  denies  to  tiie 
wife  tbe  rlj^t  to  inherit  lier  husband's  pn^- 
erty.  or  the  dilldrai  to  inherit  froat  their 
parents.  It  1»  mon  in  keeping  with  reason 
and  Justice  tiiat  tbe  Congress  Intmded  to 
substitute  a  new  order  of  things  and  oonform 
the  law  of  descent  to  a  natural  and  reastm- 
able  operation.  And,  npcMi  an  ezamlnatl(Hi 
of  the  act  of  Congress  of  May  27,  1908,  su- 
pra, It  Is  plain  that  the  Otmgress  recognized 
the  fact  that  the  laws  of  Oklahoma  wen  ap- 
IlcaMe  to  unrestricted  Indian  lands,  and  to 
remove  all  donbt  that  the  laws  of  Oklahoma 
should  CMtrol  sectUm  9  ot  said  act  q>eclfl- 
cally  provided  that  restricted  land  diall  de- 
scend aooording  to  Uie  laws  of  the  state  <tf 
Oklahoma,  and  In  sections  18  and  21  of  the 
Enabling  Act  the  Omgress  ^edflcaUy  made 
the  laws  of  the  territory  of  Oklahoma  opera- 
tive upon  the  only  class  of  citizens  that  tbe 
Congress  was  vested  with  power  to  legislate 
for  within  said  state.  And  as  a  rule  of  stat- 
utory construction  uniformly  adhered  to  by 
the  courts  Is  that  every  statute  is  to  be  con- 
strued with  reference  to  its  Intended  scope 
and  the  purpose  of  the  (Legislature  In  enact- 
ing It,  and  there  Is  no  reason  to  doubt  that 
the  Congress  In  extending  the  laws  of  the 
territory  of  Oklahoma  In  fOrce  In  tlfb  state 
Intended  for  the  same  to  apply  to  that  class 
of  dtlzms  that  0(Higress  was  vested  with 
power  to  legislate  for  within  said  state,  in 
order  that  the  citizens  of  the  new  state 
would  be  provided  with  a  system,  as  nearly 
as  possible,  of  uniform  laws. 

In  the  case  of  Jeffwson  Fink,  supra,  the 
Supreme  Court  ot  the  United  States  said: 

**In  early  times,  when  aUotmnita  in  fee  sim- 
ple to  tndividaal  Indians  were  made  only  occa- 
sionally, there  was  no  congressional  enactment 
prescribing  who  abonid  inherit  allotted  land  on 
the  death  of  tbe  allottee,  and  In  each  caaes  It 
waa  held  that  while  the  tribal  relation  contin- 
aed  the  applicable  rule  of  descent  waa  to  be_ 
found  In  tbe  laws  and  nsages  of  tbe  tribe,  and' 
not  in  tlie  laws  of  the  state  or  territory  in 
which  the  land  lay.  Jones  v.  Meehan,  175  U. 
S.  1,  2»-82,  44  L.  Bd.  49,  60-62.  20  Sop.  Ct 
Kep.  1.  In  actual  practice  this  rule  proved  un- 
satisfactory, because  tbe  tribal  laws  and  nsages 
were  generally  crude  and  often  difficult  of  aa- 
eertainment;  and  so  in  late  allotment  acts  Con- 
gress provided  tbat  tbe  descent  should  go  to 
the  state  or  territorial  law.  •  •  •  Referring 
to  tbe  parpoae  with  which  the  Arkansas  stat- 
utes were  ptit  in  force  In  that  territory  and  to 
their  status  there  this  court  said  in  Sbultbls  r. 
McGongal,  225  U.  &  S61,  671,  66  L.  Ed.  1200^ 


1211,  82  Sop.  Ct  Bep.  TM:  *Congreos  was  tin 
contemplathig  tbe  early  indnrion  of  that  terri- 
tory into  a  new  sUte,  and  tbe  purpose  oi  tbose 
acts  was  to  provide,  for  tha  time  being,  a  body 
of  laws  adapted  to  the  needs  of  the  locaUty  »U 
its  people  in  respect  of  matters  of  local  or  do- 
mestic concern.  There  being  no  local  Legis- 
lature, Congress  alone  could  act.  Plainly,  its 
action  was  intended  to  be  merely  provislwitL' 

"By  the  Enabling  Act  of  June  16,  1906  (34 
SUt  L.  267,  c  8335),  provision  was  made  for 
admitting  into  tbe  Union  both  tbe  territory  ef 
Oklahoma  and  the  Indian  Territory  as  tbe  st^ 
of  Oklahoma.  Bach  territory  bad  a  distinct 
body  of  local  lawa.  Those  in  tbe  Indian  Ter- 
ritory, as  we  have  seen,  bad  been  put  in  forct 
there  by  Congress.  Those  in  the  territory  of 
Oklahoma  had  been  enacted  by  the  territorial 
Legislature.  Deeming  It  better  tbat  the  new 
state  should  come  into  the  Union  with  a  body 
of  laws  applying  with  practical  nnlfonaity 
throughout  the  state.  Congress  provided  in  the 
BnabUng  Act  {section  13)  tbat  the  laws  m 
force  in  tbe  territory  of  Oklahoma,  as  far  as 
applicable,  shall  extend  over  and  apply  to  said 
stote  until  changed  by  the  Legislature  thereof;* 
and  also  (section  21)  that  'all  Uws  in  force  bi 
the  territory  ot  Oklahoma  at  tbe  time  of  tbe 
admission  of  said  state  into  the  Union  shall  be 
in  force  throughout  said  state,  except  as  modi- 
fied or  changed  by  this  act  or  by  the  Constitu- 
tion of  the  state.*  Tbe  people  of  the  sUte,  tak- 
tng  the  sane  idew,  provided  in  their  ConstitB' 
tion  •  •  •  that  'all  laws  in  force  in  tbe  ter- 
ritory of  Oklahoma  at  tbe  time  of  the  odniadoa 
of  the  state  into  tbe  Union,  which  are  not  re- 
pugnant to  this  Constitution  and  which  are  not 
locally  inapplicsble,  shall  be  extended  to  and  re- 
main in  force  in  the  state  of  Oklahoma  until 
they  expire  by  their  own  limitation  or  are  al- 
tered or  repealed  by  law.' 

"The  state  was  admitted  Into  the  VtAoo 
November  16, 1007;  and  thereupon  the  laws  ol 
tbe  territory  ot  Oklahoma  relating  to  descent 
and  distribution  (Oklahoma  Revised  Statnts 
1903,  c.  86,  art.  became  laws  of  the  state. 
Thereafter  Congress,  by  the  act  of .  Hay  27, 
1008  (35  StaL  at  h.  312,  c  190,  {  9).  recog- 
nised  and  treated  'the  laws  of  descent  and  dis- 
tnbutioti  of  the  state  of  Oklahoma*  as  applica- 
ble to  the  lands  allotted  to  members  of  the  Five 
avilised  Tribes." 

Now.  it  is  philn  that  tike  Supreme  Oimrt 
of  the  United  States  held  ttiat  the  purpose  of 
Congress  In  extending  the  laws  of  the  bxtU 
tory  of  Oklahoma  in  force  throu^oot  the 
state  was  that  the  new  state  should  have  a 
system  of  laws  ai^llcable  with  practical  onl- 
formlty,  and  that  the  tribal  laws  ffoveming 
the  descent  and  distribution  (tf  estates  ^rtiich 
wero  crude  and  oftm  difllcult.  of  ascotaln- 
ment  should  be  abolished.  For  a  numbo'  of 
years  Congress  bad  evidenced  an  Intention  of 
preparing  tbe  mmdwrs  of  tbe  dlfferoit 
tribes  for  full  citizenship  and  the  benefits  of 
a  new  order  of  thinga  So  we  conclude  that 
the  Congress  Intended  by  extending  the  laws 
of  the  territory  of  Oklahoma  In  force 
throughout  tbo  state  tbat  said  laws  were  to 
be  applicable  to  Indians  and  their  estates, 
and  that  since  the  admission  of  Oklahoma  as 
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t  state  Into  Oie  ITnlon  that  the  devolatlon  of 
tbe  estates  of  deceased  allottees  of  the  differ- 
ent tribes  of  Indians  are  governed  1^  tiie 
Uws  of  the  state  of  Oklahoma. 

To  bold  that  tbe  Congress  under  tbe  En- 
abling Act  and  the  Act  of  May  27.  1906,  did 
not  Intend  for  the  laws  of  descent  and  distri- 
bution of  the  state  of  Oklahoma  to  apply  to 
tbe  devolotion  of  estates  of  deceased  Indiana 
of  the  FlTe  ClTillzed  Tribes  Is  to  r^udlate 
tbe  very  doctrine  announced  In  tbe  case  of 
Jefferson  v.  Fink,  supra,  and  piace  the  peo- 
ple of  the  state  of  Oklahoma  In  the  nnreason- 
ftble  position  of  having  three  distinct  laws 
ot  descent  and  distribution:  One  for  tbe 
Cretfc  Tribe  of  Indians ;  one  for  the  Sanlnole 
Tribe  of  Indians ;  and  one  for  tbe  people  In 
general  throu^iont  tbe  state.  Sncfa  a  con- 
t«ition  Is  not  founded  upon  reason  or  sup- 
ported by  the  authorities,  but  It  requires  the 
court  by  an  tmreasonable  rule  of  construc- 
tion to  detach  the  dead  corpse  of  the 
Arkansas  law  as  oontalnedi  In  <^pter  49, 
Mansfield's  Digest,  the  provisos  as  contained 
In  section  6  of  the  Supplemental  Oreek  Trea- 
ty of  June  80.  1902.  and  Ingraft  them  outo 
flw  laws  <tf  Oklahoma  without  any  antbort- 
tj  whatever  of  any  l^cidative  act  of  the  Con- 
gress or  of  the  state,  and  by  aacAi  an  Illogical 
role  of  construction  thereby  disinherit  the 
wives  and  chUdren  of  tbe  deceased  allottees 
ot  tbe  various  tribes  of  Indiana  It  Is  more 
In  keeping  with  the  purpose  of  the  Congress 
and  sustained  by  every  sound  rule  of  statu- 
tory ooBstmcdMi  to  bold  that  when  tbe  Ar- 
kansas law  of  descoit  and  dlBtrlbutlon  was 
repealed  tlis  proviso  ccmtathed  thoeln  ttSl 
with  the  statute,  and  snch  a  construction  Is 
la  harmony  and  consistent  with  every  sound 
rule  of  statutory  construction  applicable  to 
the  construction  of  statutes. 

Having  arrived  at  this  conclusion,  the  Judg- 
ment in  the  case  at  bar  most  be  reversed, 
and  nnder  the  agreed  statement  of  facts  In 
Oie  reoord  the  plaintiff  In  error.  Joele  Pigeon, 
is  entitled  to  Inherit  the  estate  of  Robert 
Pigeon,  deceased,  to  tbe  exclusion  of  the  de> 
ftmdants  in  error. 

Tb»  oonclnsion  reached  In  this  case  Is  not 
In  eonflict  with  the  do(^rine  announced  by 
this  ooort  In  the  case  of  Bruuer  t.  Oswald  et 
sL,  178  Pac.  eas,  for  in  that  case  the  deceased 
Creek  aUottee  died  ManA  28,  1902.  and  tbe 
allotment  to  which  the  deceased  allottee  was 
entitled  was  made  in  the  name  of  her  heirs 
on  July  9^  1906.  Thawfore  it  was  pn^ly 
h^  liiat  the  descent  and  dlstributloa  of  said 
estate  was  goremed  by  the  law  as  found  in 
diapter  49  at  Ifansfl^'s  Digest  ss  qnallfled 
br  tlie  provisos  oC  the  (^eek.  Treaty  ot  Jims 
90.  1902- 

Judgmoit  la  ttkersfiore  aotered, .  leverstaig 
flw  Judgment  of  the  trial  cour^  and  Josie 
FlfBon  la  dsereed  to  be  thft  sc^  and  only  heir 
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at  law  of  Bobert  ^geon,  deceased,  and  oitl- 
tied  to  the  distribution  of  the  allotment  in 
eontroversy. 

HABRISON,  a  J.,  and  MILLER.  BL- 
TING.  and  NICHOLSON,  JJ.,  concur. 

E:aNB,  FITCHFOBD,  and  JOHNSON,  JJ^ 
dissent 

(14  Idabo,  62> 
BITNER  V.  MolNTOSH.    (No.  3384.) 

(Supreme  Court  of  Idaho.    June  27,  1921.) 

ACT)eal  from  District  Court,  Shoabohe 
County;  Wm.  W.  Woods,  Judge. 

Action  by  George  F.  Bltner  against  Bwen 
Mcintosh  for  cimtributlon  from  cosurety  on 
a  bond.  From  an  order  denying  a  motl«i  to 
vacate  tbe  Judgment  in  favor  of  plaintiff,  de- 
fendant ai^Kala,  Reversed  and  remanded, 
with  instmctions. 

James  F.  AUshle,  oC  Coanr  d*  Alen^  for  ap- 
pellant 

James  A.  Wayne  and  H.  Worsttil,  both 
of  Wallace  for  respondent. 

McOARTHT.  J.  On  tiie  facts  shown  In 
the  record,  tbe  order  of  the  district  court  de- 
ny^g  appellant's  motion  to  vacate  the  Judg- 
ment was  an  abuse  of  Judicial  discretion. 
Accordingly  that  order  is  reversed,  and  tbe 
cause  remanded,  with  Instructions  to  vacate 
tbe  Judgment  and  for  snch  fnrtiier  proceed- 
ings as  may  be  appropriate. 

Costs  awarded  to  appellant. 

RICE,  O.  J.,  and  BUDGlt,  DUNN,  and 
LEB,  JJ^  cononr. 


.  (34  Idaho.  IM) 

CARLSON  at  al.  v.  HAMILTON.   (No.  3332.) 

(Sopreme  Court  of  Idaho.   Joly  26,  1921.) 

Appeal  from  IMstrlct  Ooort,  Nes  Perce 
County;  Wallace  N.  Scales,  Judge. 

Action  by  A.  K.  Carlson  and  another 
against  William  Hamilton.  Judgment  for 
plaintiff,  and  defendant  ai^>eal8.  Affirmed. 

Eugene  A.  Cox,  of  Lewlston,  for  aroellant. 
Fred  B.  Butler,  of  Lewlston,  for  respond- 
ents. 

BICB,  C.  J.  Respondents  brought  this  ac- 
tion to  recover  upon  a  promissory  note.  The 
only  defense  Involved  here  is  the  allegatiou 
that  tbe  note  was  and  Is  tbe  property  of  the 
Monarch  Tractor  0>mpeny,  a  foreign  corpo- 
ration, which  has  not  compiled  with  the  Con- 
stitution and  laws  of  this  state  authorizing 
it  to  do  business  therein. 

We  have  examined  tbe  transcript,  and  find 
no  evidence  contradicting  the  finding  ot  the 
court  to  the  effect  that  the  respondents  were 
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the  omien  of  tbe  note  at  the  time  of  Its 
dellTOTy  and  oraitlnued  to  be  tbe  owners 
thereof  to  the  time  of  trlaL 

The  judgment  Is  afflrmed,  with  costs  to 
respondents. 

QUBGD.  McCarthy,  DUNN.  and  LEE, 
JJ.,  concor. 

(34  Idaho.  82) 

Is  rs  H0F8TEDE.    (No.  3208.) 

(Supreme  Ourt  of  Idaho.  June  80,  1021.) 

Proceeding  for  the  disbarment  of  Edward 
Hofstede,  an  attorney  at  law.  A  judgment 
Of  disbarment  was  entered,  and  respondent 
petitions  tta  retnstatnnent  Reinstatement 
ordered. 

PER  CURIAM.  On  June  25,  1018,  a  Jndg- 
ment  of  disbarment  was  eutered  in  the  mat- 
ter of  Edward  Hofstede,  an  attorney  at  law. 
He  bas  petitioned  the  court  for  relnstate- 
m«it,  setting  forth  that  since  his  disbarment 
his  conduct  has  been  such  as  to  Justify  the 
conrt  in  r^nstating  him.  The  showing  made 
Is  satisfactory  to  the  court,  and  Is  supported 
many  affidavits  and  testimonials,  all  cer- 
tifying to  the  propriety  of  his  conduct  since 
the  judgment  of  disbarment,  and  to  the  fact 
that  be  is  now  a  law-abiding  citizen,  glvlDg 
his  hearty  su^ort  to  the  laws  of  the  land. 
His  petition  for  reinstatement  was  referred 
to  the  State  Bar  Association.  The  members 
ot  the  grierance  committee,  to  whom  it  was 
referred,  have  expressed  themselves  as  satis- 
fied that  an  order  of  rdnstatement  should 
be  made. 

It  is  therefore  ordered  that  the  said  Ed- 
ward Hofstede  be  reinstated  as  an  attor- 
ney at  law,  and  that  he  be  and  is  hereby  au- 
thorized to  practice  as  sudi  attorney  In  all 
courts  of  this  state. 


Ex  parts  BILYEU.   (No.  A-29d4.) 

(Criminal  Court  of  Appeols  ot  Otdahoma.  Aug. 

16,  1921.) 

In  the  matter  of  the  petition  of  Ike  Bilyea 
for  writ  of  habeas  corpus.  Writ  denied,  and 
rale  to  show  cause  discharged. 

G.  T.  Hnddleston,  of  Okemah,  for  peti- 
tioner. 

T.  S.  Hnni^  C!a  Atty.,  of  Pawnee,  for  re- 

^ondent. 

PER  CURIAM.  On  behalf  of  Ike  Bllyeu 
a  petltioD  for  writ  of  babeas  corpus  was  filed 
In  this  court  April  30,  1017,  alleging  that 
petitioner  is  unlawfully  Imprisoned  in  the 
county  Jail  of  Okfusltee  county,  by  the  sher- 


Uf  of  said  conntr.  A  role  to  show  cause  was 
entered  and  Issued,  and  the  answw  duly 
filed  shows  that  petitiimer,  npon  arraignment 
In  the  superior  court  of  Okfuskee  county  on  a 
charge  ot  larceny  of  domestic  fowls,  entered 
a  plea  of  guilty,  and  was  by  the  conrt  sen- 
tenced to  be  confined  in  the  county  joU  for 
two  mcmths  and  to  pay  a  flue  of  flOO  and 
tbe.  costs. 

Thereupon  Uie  writ  was  doiled,  and  tbe 
rule  to  show  cause  discharged. 


Ex  parte  COUCH.    (Ne.  A-2922.) 

(Criminal  Conrt  of  Appeals  of  OUahoiaa.  Aw 
16,  1021.) 

Application  for  writ  of  habeas  corpns  Ity 
John  M.  Couch.   Writ  denied. 

Homer  Hurst,  ot  (^lahoma  City,  for  peti- 
tioner. 

Chas.  B.  Selby,  Ca  Atty.,  of  OUahomi 

City,  for  respondent 

PER  CURIAM.  Thl»  was  an  appIlcatioD 
to  this  court  for  writ  of  habeas  corpus  by 
John  M.  Couch,  npoa  the  ground  that  he  was 
not  guilty  of  the  charge  of  murder  made  In 
the  complaint  filed  before  T.  P.  Donneli.  a 
Justice  of  the  peace  of  Oliiahoma  coimty,  up- 
on which  a  preliminary  examination  was 
had  and  be  was  held  without  ball  for  tbe 
murder  of  one  Rowland  D.  WlUiams,  alleged 
to  have  been  committed  in  Oklahoma  comity 
on  the  ISth  day  of  January,  1917. 

A  demurrer  was  interposed  mx  the  gnrand 
that  the  facts  stated  in  the  petition,  if  es- 
tahllRhed,  will  not  warrant  the  diwhame  el 
the  petitioner,  whidi  demurrer  was  sustain- 
ed, and  the  wilt  denied. 


Ex  parte  CURTWRIGHT.   (Ns;  A-3985.) 

(Criminal  Court  of  Appeals  of  Oklahoma.  July 

0,  1921.) 

Application  by  Manuel  Curtwright  for  ha- 
beas corpus  to  be  let  to  balL  Writ  denied, 
and  bail  refused. 

Neal  &  Neal,  of  Poteau,  for  petitioner. 

The  Attorney  General,  W.  C.  Hall,  Asst 
Atty.  Gen.,  D.  C.  McCurtnln,  Co.  Atty.,  cS 
Poteau,  and  James  Babb,  As^.  Co.  Atty.«  of 
Poteau,  for  respondent. 

PER  CURIAM.  This  is  an  application 
Manuel  Gurtwrigbt  for  the  writ  of  habeas 
corpus,  by  wtilcb  he  seeks  to  be  Met  to  ball 
pending  the  final  hearing  and  determloatfMi 
of  a  charge  of  murder  filed  against  bfm  In 
X<eflore  county,  wherein  npon  his  pidholiisry 
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examinatl<m  he  was  held  to  answer  for  the 
murder  of  one  Jesse  Yates,  by  shooting  him 
with  a  shotsrun  In  satd  county  on  or  aboat 
the  13th  day  of  February.  1921. 

PetltU>ner  avers  that  he  is  now  unlawfully 
Imprisoned  and  restrained  In  the  common 
Jail  of  Leflore  conuty,  by  John  Hunt,  sberifF ; 
that  be  is  not  gallty  of  the  crime  of  murder 
charged;  -  that  upon  the  evidence  Introdnced 
at  hia  preliminary  ezamlndtion,  tt^thw 
with  the  affldavltB  of  certain  other  persons 
wtdeh  are  presented  herewith.  It  Is  shown 
that  the  proof  of  his  guilt  is  not  evident  nor 
the  presumptlw  thereof  great ;  that  there- 
fore petltlimer  Is  mtltled  to  be  let  to  ball 
pending  the  trial  of  said  charge.  It  Is  also 
shown  that  petitioner  api^led  to  the  Judge 
of  the  difltrict  court  of  L^ore  county  for 
the  writ  of  habeas  corpus  to  be  admitted  to 
ball,  and  on  the  19th  day  of  April.  1021,  a 
hearing  was  had  thereon  and  ball  was  de- 
nied. 

The  evidence  for  the  state  taken  upon  the 
preliminary  examination  and  the  affidavits 
for  the  state  show  that  about  8  o'elocfe,  Sun- 
day morning,,  the  13th  day  of  February,  1921, 
the  petitioner  did  Iiill  and  murder  one  Jesse 
Tates,  by  shooting  him  In  the  back  with  a 
Bhotjrtm.  The  petitioner  admits  the  shoot- 
ing, but  claims  that  It  was  done  In  self-de- 
fense. We  have  examined  the  record,  and, 
without  entering  Into  a  discussion  of  the 
facta  as  disclosed  by  the  proof,  we  deem  it 
only  necessary  to  say  that  upon  a  careful 
confederation  of  all  the  testimony  presented 
in  support  of  the  application  we  are  of  opin- 
ion that  the  petitioner  Is  not  entitled  to  be 
admitted  to  ball  as  a  matter  of  legal  right. 

It  Is  therefore  considered  and  ordered  that 
the  writ  be  denied,  and  ball  refused. 


GARDNER  et  al.  V.  STATE. 


(No.  A-3668.) 

July 


(Criminal  Court  of  Appenls  of  Oklahoma. 
9.  1921.) 


Appeal  from  Superior  Court,  Okmulgee 
County ;  R.  B.  Simpson,  Judge. 

George  Gardner  and  Rose  Gardner  were 
cmvicted  of  violating  the  prohibitory  liquor 
law.  and  they  appeal.  Affirmed. 

Bee,  alsoi  193  Pac  58. 

E.  W.  Smltli.  of  HoiTyetta.  for  plaintiffs 

In  error. 

The  Attorney  General  and  W.  O.  Hall, 
AsBt  Atty.  Gen.,  for  the  State. 

PER  CURIAM.   The  plaintiffs  In  error, 
George  Gardner  and  Rose  Gardner,  were 
■j<<ntly  informed  against  and  tried  and  con- 


victed upon  an  Information  filed  In  the  su- 
perior court  of  Okmulgee  county,  at  Henry- 
etta,  eliargtng  that  tbey  did  have  possession 
of  certain  intoxicating  liquors,  to  wit,  16 
gallons  of  Choctaw  beer,  with  the  Intention 
on  the  part  of  them  of  selling  the  same,  and 
in  accordance  with  the  verdict  of  the  jury 
they  were  each  sentenced  to  be  confined  In 
the  oonnty  Jail  for  a  period  of  0  mmtha  and 
to  pay  a  flue  of  $500.  From  the  judgment 
they  appealed,  by  filing  In  this  court  on  De- 
cember 9, 1019,  a  petition  In  error,  wlh  tran- 
script oi  the  record. 

No  briefs  have  been  filed  and  no  ai^»ear- 
ance  made  <m  behalf  of  the  plalntlffa  in  er- 
ror In  this  court.  When  the  case  was  called 
for  final  submission,  the  Attorney  General 
moved  to  affirm  the  judgment  for  failure  to 
prosecute  t^e  appeal  It  appearing  that  the 
appeal  herein  has  been  abandoned,  the  judg- 
ment is  affirmed,  and  the  cause  remanded  to 
the  superior  court  of  Okmulgee  county,  at 
Henryetta,  with  direction  to  cause  Its  judg- 
ment herein  to  he  carried  Into  oecntion. 

Mandate  forthwith. 


(82  Okl.  1U7) 
MAZ-41E  V.  JEFFERSON  TRUST  CO. 

JEFFERSON  TRUST  CO.  at  al.  V.  MAZ-HE. 

(Noi.  I0O56,  10198.) 

(Supreme  Court  of  Oklahoma-  April  19,  1921. 
Bebcarii«  Denied  May  31,  1021.) 

(SVtlalmt  bv  the  Court.) 

1.  Aiipeal  and  error  <e=>300  —  In  iditence  of 
showing  of  unavoldalile  delay  In  movino  for 
new  trial.  Snprene  Court  will  not  consider 
error*. 

BectioDi  5035  and  6036,  Rev.  Lews  1010, 
requiring  motion  for  a  oew  trial  to  b«  filed  witb- 
in  three  days  after  the  verdict  or  decision  ia 
rendered  and  to  be  made  in  writing,  are  manda- 
tory; and,  in  the  absence  of  the  showing  that 
the  party  filing  said  motion  has  been  unavoida- 
bly prevented  from  doing  bo  within  the  time 
fixed  by  the  statute,  this  court  will  not  consider 
errors  occurring  at  the  trial.  Clark  et  aL  v. 
Cawdell,  74  Okl.  — ,  181  Pac.  285. 

2.  Appeal  and  error  ^=9356  —  Appeal  will  he 
dismissed  where  not  filed  within  six  months. 

Where  plaintiff  in  error  fails  to  file  bis- 
appeal  in  this  court  within  six  montfas  from 
the  date  of  the  rendition  of  the  judgment  or 
order  nppesled  from,  as  required  by  chapter  18^ 
p.  S5,  Seas.  Laws  1910-11  (section  {^55,  Bonn's 
Ann.  Supp.  to  Rev.  Laws  Okl.),  the  same  will 
be  dismissed  for  want  of  jurisdiction. 

3.  Indians  ^ssls-nAotlon  of  Seoretary  of  lu/- 
terior  Is  datamlnlng  legal  heira  of  deoMsed 
allottee  hold  ooaolsslve. 

By  authority  of  the  provisions  of  section 
6  of  tiie  act  of  the  Congress  approved  February 
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S,  1SS7,  u  amended  bj  Act  Waj  8,  1906  (34 
Stat  182,  183  [U.  S.  Comp.  St  H  S961,  4208]), 
and  the  act  of  June  26.  1910  (36  Stat  866), 
whicb  wai  made  applicable  to  Oklahoma  hj  the 
act  of  the  C}ongr«B8  of  Februerr  14,  1918  (U. 
&  Camp.  St  I  4228).  the  Secretary  of  the  In- 
terior was  reated  with  aathoritj  to  ascertain 
the  l^al  heirs  of  deceased  Indians  and  caused 
to  be  Issoed  to  said  heirs,  tai  their  name,  a  pat- 
ent In  fee  simile  for  the  lands  being  held  in 
trust  by  the  United  States  for  the  original  al- 
lottee, and  the  action  of  the  Secretary  of  the 
Interior  in  determining  the  legal  heirs  of  sacb 
deceased  Indiana  in  accordance  with  the  an- 
thority  granted  Is  cpnclualTe  and  final. 

4.  Indians  «=»I5(I)  —  Indian's  d«sd  held  snk- 
Jeot  to  oancsllatlon  for  Inadaqaaqr  of  pries. 
In  an  action  to  cancel  a  deed,  where  the 
eridence  discloses  that  the  same  was  obtained 
from  a  man  nearly  100  years  of  age,  t^o  was 
a  member  of  the  Citizen  Band  of  Pottawatomie 
Indians,  nneducated,  could  speak  but  very  little 
Bnglish,  unable  to  write,  that  the  interest  in 
the  lands  conveyed  was  of  the  value  of  f2,000. 
for  a  consideration  of  $60,  held,  in  sndi  a  case, 
the  inade<iuftcy  of  price  is  so  gross  an  to  shock 
the  consdence  of  the  oourt  and  sstaUiah  a 
strong  presnmptlon  of  fraud  and  that  snch  a 
conveyance  should  be  canceled. 

Error  from  District  Conrt.  Pottawatmnie 
County;  Cfaas.  B.  Wilson,  Jr^  Judge. 

Actions  by  Peter  Uaz-be  against  the  Jef- 
ferson Trust  Company.  Judgment  for  ;4ain- 
tiff  on  his  first  cause  of  action  In  ejectment 
Judgment  for  defendant  on  the  second  cause 
of  acticm  to  cancel  deed.  From  the  judgment 
on  the  first  cause  of  action  defendant  appeals, 
and  from  the  Judgment  on  the  second  cause 
of  action  plaintiff  a|>peal8;  the  appeals  be- 
ing consolidated  in  the  Supreme  Court  Ap- 
peal of  defendant  dismissed,  and  on  plain- 
tUTs  aK>eal  Judgment  reversed  and  cause  re- 
manded, with  directions, 

Arrlngton  it  Arlington,  of  Shawnee,  and  A. 
R  Crane,  of  TapOiA,  Kan.,  for  Maz-he. 

Mark  Goode,  of  Shawnee,  tat  Jettwson 
Trust  Co. 

KENNAMER,  J.  The  two  cansa  here  on 
appeal  were  consolidated  for  the  reason  that 
Peter  BCss-be,  plaintiff  In  errm  in  cause  No. 
10066,  filed  his  second  amended  petition  In 
the  district  court  of  Pottawatomie  county 
pleading  three  diffwent  causes  of  action. 
.The  first  cause  of  action  pleaded  was  an 
ejectment  action  for  the  posaewl(W  of  the 
allotment  of  one  Mas-he,  a  member  ot  the 
dtixm  Band  of  Pottawatomie  Indiana;  the 
plaintiff.  Peter  Mas-he  cratttiding  that  one 
Wah-sab-to  and  himself  were  the  n^hews  of 
the  allottee  and  the  side  and  only  heirs  and 
oititled  ta  posMBston  of  the  allotment;  that 
since  the  flUng  of  the  original  petitl<m  in  the 
action  his  coplalntiff,  Wah-sah-to^  had  died, 
leaving  him  as  the  sole  h^  of  the  deceased 
allottee.  The  seccmd  cause  of  action  pleaded 


in  the  petition  ot  tiie  plaintiff  prayed  for  tbe 
cancellation  of  a  certain  deed  which  the 
Settvraon  Trust  Company,  plaintiff  in  error 
in  cause  No.  10198  and  defoidant  In  error  In 
cause  No.  10066,  had  obtained  from  ^ah-sah- 
to,  c(Wlaintlff  of  Peter  Mas-he,  after  tbe  tn- 
stltotion  of  this  action,  upon  the  ground  that 
the  consideratl<Hi  paid  for  the  Interest  cthj- 
veyed  under  said  deed  was  so  Inadeqoste 
and  unconscionable  as  to  shock  the  conscience 
of  tbe  court,  and  that  fraud  was  practiced 
in  obtaining  tbe  deed.  Upon  a  trial  of  the 
causes  the  court  instructed  the  Jury,  on  tbe 
25th  day  of  Jaouaiy,  1918,  to  retnm  a  ver- 
dict for  tbe  plaintur  upon  bis  first  cause  ot 
action,  which  verdict  was  duly  rendered  and 
filed.  On  the  30th  day  of  January,  1918,  tbe 
court  entered  judgment  on  the  vea^ct  in 
favor  of  the  plalntiCC  and  against  ttie  defend- 
ant The  Judgment  entered  ui>on  tbe  verdict 
of  the  jury  was  for  the  i>ossesslon  of  tbe 
lands,  and  sustained  the  first  cause  of  action 
in  eje(±Biait  Tbe  court  in  rendering  the 
judgment  found  for  the  defendant  upon  tb« 
second  cause  of  action,  and  sustained  the 
deed  which  the  Jefferson  Trust  Company  had 
obtained  from  the  coplalntiff  of  Peter  Maz^u 
for  the  sum  of  ^BO,  and  decreed  th&  JeSa- 
son  Trust  Company  to  be  tbe  ov/aer  of  as 
undivided  half  interest  in  the  lands.  Hie 
third  cause  of  action  was  by  tbe  plaintiff 
dismissed.  The  Jefferson  Trust  Ccnnpaii;. 
plaintiff  In  error  in  cause  Na  10198,  has  at- 
tempted to  appeal  and  reverse  the  judgment 
rendered  by  tbe  trial  conrt  upon  tbe  verdict 
of  the  jury  sustaining  tbe  j^alntUTs  ArBt 
cause  of  action  In  ejectment 

[1]  Tbe  case-made  filed  tqr  tbe  J^reon 
Trust  Company  et  al.,  as  Plaintiff  In  Error, 
T.  Peter  Mas-he,  as  Defendant  in  Brnr,  In 
cause  No.  10198,  disdoees  that  the  verdict 
of  tbe  jury  was  filed  and  returned  Into  court 
on  the  26tb  day  of  January,  1918 ;  that  tbe 
motion  tor  a  new  trial  by  the  Jefferstm  !Xta>t 
Company  was  not  filed  untU  Febniaiy  2, 
1918,  seven  days  after  the  verdict  was  ren- 
dered; ttiat  the  judgment  ot  the  court  wu 
entraed  «i  the  30th  day  of  January,  1918. 
It  is  not  contmded  that  the  plaintiff  In  «^ 
ror  vras  unavoidably  prevoited  from  fiUnf 
the  moti<m  tm  a  new  trial  vrlthin  three  dan 
tlie  time  prescribed  1^  the  statute,  or  that 
the  motion  was  vpon  the  ground  of  neiriy 
discovered  evidence.  Under  sectlmi  608B, 
Revised  I«we  of  1910.  the  motion  fw  a  neir 
trial  must  be  made  at  the  term  tb»  verdkt, 
report*  w  dedsiwi  is  rendered,  and,  aodit 
for  the  cause  of  newly  discovered  evldeoo^ 
material  for  the  party  applying  wUch  he 
could  not,  with  reasonable  diligence^  have 
discovered  and  produced  at  Uie  trial,  or  tmr 
possibility  of  making  a  caae-made,  shall  bs 
within  Aree  days  attest  ttie  verdict  oc  de- 
dsiui  was  rendered,  nnleas  nnavcddaUy  pre- 
vented. Tbe  statute  prescribing  tbe  finie 
within  which  to  file  a  motion  for  a  new  trial 
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Is  mandatotr.  Bonne  t.  Hlnbt  71  OkL  — , 
178  Paa  88;  Clark  M  al.  Oawdell,  74 
OU.  — ,  181  Pac.  28S ;  J.  B.  Watkina  Medi- 
cal Co.  T.  Uzar.  78  OU.  302,  180  Pac  6S2. 

[2]  Chapter  18,  Session  Laws  of  Oklahoma 
1910-11.  at  page  SO  (eectlon  S2S6b  Biuin's 
Ann  jSnpp.  to  the  Berlaed  Laws  of  Okla- 
hmna)  proTldes: 

"AH  proceeding!  for  reverting,  Taeatins  or 
modifying  judgments  or  final  orders  sball  be 
commenced  within  six  moths  from  the  rendition 
of  the  judgment  or  final  order  complained  of. 
•  •  ••• 

It  la  obrlons  that  tUs  court  baa  no  jnxle- 
dlctlon  of  the  appeal  In  canae  No.  10196,  Jef- 
^Eon  Trust  Company,  Plataitlft  in  Error,  t. 
Peter  &ia£-be»  Defendant  In  Bnror.  and  the 
same-  muat  be  dlamlased  for  the  reason  tbe 
petition  in  error  was  not  filed  in  this  court 
within  alx  numths  from  date  of  Judgment 
Thomaaon  t.  Gtaamidln.  48  OkL  86,  ^41  Pac. 
411. 

It  U  M  ordered. 

In  cause  No.  100S6  the  only  qneetion  pre- 
sented to  the  court  for  decidon  la  whetbw 
or  not  the  plaintiff,  Peter  Mas-he,  Is  entitled 
to  a  cancellation  of  the  deed  obtained  from 
Wah-sata-to  Mas-he,  the  coplalntlfl  with  Peter 
Has-he,  and  who  died  prl<»r  to  tbe  trial  of 
tbe  cause  in  the  court  below.  Tbe  trial  court 
having  rendered  Judgment  in  fitvw  of  the 
defendant  below,  the  Jefferson  Trust  Com- 
pany, the  plaintiff,  Peter  Maz-Jie,  brings  the 
Judgment  of  the  court  denying  a  cancellation 
of  the  deed  here  for  review.  The  undisputed 
tefittmony  shows:  That  the  lands  in  question 
were  alloted  to  one  Mas-be,  a  monber  of  tbe 
Citizen -Band  of  Pottawatomie  Indians,  pur- 
suant to  tbe  act  of  Congress  of  February  8, 
1887  (24  Stat.  388).  Section  5  of  tbe  act 
(U.  a  Gomp.  St  i  4201)  reads  as  follow?:. 

'That  upon  the  approval  of  the  allotments 
provided  for  in  this  act  by  the  Secretary  of  the 
Interior,  he  AaHi  cause  patents  to  israe  there- 
for in  the  name  of  the  allottees,  which  patents 
shall  be  of  the  legal  effect,  and  declare  that  tbe 
United  States  does  and  wUl  hold  the  land  thus 
allotted,  for  the  period  of  twenty>ftve  years,  in 
trust  for  the  sole  ose  and  benefit  of  the  Indian 
to  whom  sneh  allotment  shall  have  been  made, 
or,  in  ease  of  his  decease,  of  Us  heirs  accord- 
ing to  the  laws  of  the  state  or  territory  where 
snd)  land  Is  located,  and  that  at  the  ezptration 
of  such  period  tbe  TTnited  States  will  convej  the 
same  by  patent  to  said  Indian,  or  his  heirs  as 
aforesaid,  in  fee,  disdiarged  of  said  tmat  and 
free  of  all  charge  or  Incnmbrence  whatsoever: 
Provided,  that  the  President  of  tbe  United 
States  may  in  any  ease  in  his  discretion  extend 
■the  period.  And  if  'any  conveyance  shall  be 
made  of  the  lands  set  apart  and  allotted  as 
herda  provided,  or  any  contract  made  tooling 
the  aame.  before  the  expiration  of  the  time 
above  mentioned,  such  conveyance  or  omitract 
sbtl!  be  absolutely  nnll  and  void." 

[1]  That  the  allottee,  Maa-b^  died  In  JaA- 
aoD  county.  Kan.,  aome  time  In  tbe  year  t€ 
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1685  or  1896.   That  on  or  about  the  Slat 

day  of  October,  1914,  pursuant  to  an  ordw 
of  tbe  Secretary  of  the  Interior  finding  Peter 
Mas-he  and  Wab-sab-to  to  be  the  legal  belra 
at  law  of  tbe  deceased  allottee,  Mas-he,  a 
fee-almple  patmt  was. Issued  to  Peter  Mas- 
be  and  Wab-sab-to  and  their  b^ra.  It  ap- 
pears that  on  or  about  tbe  22d  day  of  Mardi, 
19M,  Marie  F.  Donovan  attempted  to  pur- 
chase the  allotment  of  Mafr4ie  frmn  Anton 
Burnett  and  James  Burnett,  who  dalmed  to 
be  tbe  heirs  of  tbe  deceased  allottee,  and 
presaited  afildavlta  of  heirship  and  secured 
tbe  approval  of  a  deed  by  tbe  Burnetts  to 
Donovan  by  tbe  Secretary  of  tbe  Interior. 
Tbe  Jefferson  Trust  Company  contends  in 
this  cause  that  the  title  to  tbe  lands  prior 
to  tbe  Issuance  of  final  patent  was  In  the 
United  States,  and.  In  approving  the  conv^- 
ance  of  tbe  suroosed  or  purported  betrs,  that 
until  such  conveyance  Is  canceled  and  set 
aside  the  United  States  was  without  power 
to  issue  a  patent  conveying  the  Tanda  to  any 
other  person.  This  contention  cannot  be  sus- 
tained. Tbe  Burnetts,  in  securing  tbe  ai)- 
proval  of  tbe  Secretary  <^  tbe  Interior  to 
their  conveyance  to  Donovan,  conveyed  no 
title,  if  they  in  fact  were  not  the  htirs  of 
the  allottee.  It  la  not  contmded  that  there 
was  any  authority  by  reason  of  any  act  of 
Congress  vesting  tbe  Secretary  of  tbe  Inte- 
rior with  authority  to  decree  heirship  at  the 
time  of  the  purported  approval  of  the  Bur- 
nett conveyance,  but  all  the  autborl^  the 
Secretary  bad  was  to  approve  tbe  convey- 
ance of  the  real  heirs ;  but  tbe  patent  Issued 
to  Peter  Maz-he  and  bis  brother,  Wab-sah-to, 
aa  the  heirs  of  tbe  deceased  allottee  was  au- 
thorized by  the  act  of  the  Congress  of  May 
8,  1906  (34  Stat  182,  183  XV.  8.  Comp.  St 
H  3951,  4203]).  which  granted  authority  to 
the  Secretary  of  tbe  Interior  to  ascertain  the 
legal  heirs  of  deceased  Indians  and  caused 
to  be  Issued  to  their  heirs  a  final  i>atent  and 
the  [uttent  Issued  to  Peter  Maz-he  and  Wab- 
sab-to  under  the  authority  of  said  act,  until 
canceled  and  set  aside  in  a  court  of  com- 
petent Jurisdiction,  vested  the  title  to  the 
landa  in  controversy  in  Peter  Maz-he  and 
Wab-sah-to  as  the  h^rs  of  tbe  deceased  al- 
lottee. 

Counsel  for  tbe  Jefferson  Trust  Company 
contends  that  If  In  fact  Peter  Maz-he  end 
Wah-«ab-to  were  the  heirs  of  the  deceased 
allottee  this  action  was  barred  by  the  stat- 
ute of  limitation.  There  is  no  merit  In  this 
contention,  for  the  reason  tbe  govemmoit 
was  holding  the  lands  in  trust  and  tbe  stat- 
ute of  limitation  would  not  operate  aa  long 
as  the  lands  were  being  held  in  trust  by 
tbe  government  Statutes  of  limitation  are 
not  available  against  a  restricted  Indian. 
Wrigley  V.  McCoy,  73  Okl.  — ,  175  Pac.  258  ; 
McOannon  v.  Stralghtlese^  82  Kan.  624,  4 
Pac.  1042;  Gibson  t.  Ohoateau,  18  WaU.  92, 
20  li.  Bd.  534. 

It  vwMn  tons  tbe  record  la  tbls  mm 
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that  tike  plaintiff,  Peter  Maz-be,  togetber 
with  hl8  brotber,  Wah-sab-to,  were  In  pos- 
session of  tbe  lands  In  controversy  daring  tbe 
year  1913.  by  reason  of  one  William  Sharp 
baving  leased  tbe  lands  from  tbe  plaintiff 
and  bis  brother,  Wab-sah-to,  occupied  and 
used  tbe  lands  as  their  tenant,  and  paid  the 
rent  of  $100  to  the  plaintiff  and  his  brotber, 
Wah-sab-to.  It  farther  appears  from  the 
record  that  Sharp  was  in  possession  of  the 
lands,  claiming  title  throagh  mesne  convey- 
ances from  Marie  Fraods  Dooovan,  tbe  same 
party  who  claimed  to  have  purchased  from 
the  Burnett  heirs,  but,  being  notified  by  the 
Secretary  of  the  Interior  of  the  determina- 
tion of  the  heirship  and  issuance  of  patent 
to  Peter  Maz-he  and  Wah-sab-to,  recognized 
the  order  of  the  Secretary  of  tbe  Interior 
decreeing  heirship,  executed  a  quitclaim  deed 
to  Peter  Mas-be  and  Wab-sah-to,  and  leased 
tbe  lands  from  them.  Clearly  there  Is  no 
foundation  upon  which  the  statute  of  limita- 
tion can  apply  to  this  cause.  The  question 
here,  since  we  bad  held  that  the  appeal  of 
the  JelTersOT  Trust  Company  must  be  dis- 
missed, is  the  one  presented  by  Peter  Maz-he 
on  his  appeal  as  to  whether  or  not  the  deed 
which  the  Jefferson  Trust  Company  obtained 
from  Wab-sah-to  should  be  canceled.  It  is 
admitted  by  tbe  parties  to  this  controversy 
that  tbe  Interest  of  Wab-sah-to  In  the  lands, 
if  be  in  fact  was  an  heir,  which  was  finally 
determined  In  tbe  trial  of  the  first  cause  of 
action  stated  in  the  petition,  was  of  the  value 
of  $2,000.  The  evidence  is  undisputed  that 
he  was  an  old  Indian,  near  the  age  of  100 
years.  Illiterate,  and  could  speak  but  very 
little  English.  Prior  to  hla  death  he  testified 
by  deposition  that  a  Mr.  Horn,  whom  the 
evidence  shows  was  an  agent  of  tbe  Jefferson 
Trust  Company,  and  an  Indian  Interpreter 
by  the  name  of  Bosley,  who  tbe  evidence 
shows  was  hired  by  tbe  Jefferson  Trust 
Company  to  interpret  for  this  particular 
transaction,  came  to  his  place  and  represent- 
ed to  him  that  they  wanted  to  pay  him  his 
lease  money  which  was  due  him  and  wanted 
him  to  sign  papers.  Tbe  testimony  shows  for 
the  year  1913  be  had  received  $50  as  his  pro 
rata  share  of  tbe  lease  money  due  on  the 
lands  In  controversy,  and  believing  that  be 
was  signing  a  receipt  for  the  lease  money  he 
made  his  thumbmark  upon  an  Instrument  of 
some  kind.  The  evidence  by  Mr.  Horn,  tbe 
agent  of  the  Jefferson  Trust  Company,  shows 
that  Wah-sab-to  was  so  old  and  decrepit 
that  he  bad  to  steady  his  hand  for  him  to 
make  his  mark.  Tbe  evldoice  further  dis- 
closes that  they  secured  his  mark  to  an  In- 
strument requesting  tbe  dismissal  of  his  suit 
wherdn  it  was  being  sought  to  recover  bis 
interest  in  the  lands  in  controversy,  and  that 
he  agreed  to  pay  tbe  cost  of  tbe  suit,  and, 
while  the  record  Is  not  dear,  It  Is  undisputed 
that  the  cost  amounted,  at  that  time,  to  more 
than  the  fOO  that  was  being  paid  for  his  In- 
terest In  the  lands  valued  at  92,000.  atrial 
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court.  In  rendering  Jndgment  for  tiie  defend- 
ant and  refusing  to  cancel  the  conveyance, 
which  the  Jefferson  Trust  Company  relies  up- 
on, assigned  no  reasons,  made  no  findings  ot 
fact  that  would  give  the  court  any  light  upon 
what  law  or  facts  the  deed  should  be  sus- 
tained. 

[4]  When  we  consider  all  the  facts  and  cir- 
cumstances attending  this  transaction,  we  are 
unable  to  reach  tbe  c<mclusion  that  a  deed 
obtained  under  tbe  circumstances  as  dis- 
closed by  the  record  as  this  deed  was  sboold 
be  sustained.  We  are  fully  warranted  In 
concluding  that  tbe  consideration  of  $&0  tar 
lands  of  the  value  of  $2,000  Is  sufficient  to 
constitute  constructive  fraud  and  In  good 
conscience  cannot  be  sustained  In  a  court  of 
equity.  Gross  Inadequacy  of  consideration 
raises  a  strong  presumption  of  fraud,  but 
the  evidence  of  tbe  witness  on  b^alf  of  the 
defendant,  the  Jefferson  Trust  Company,  dis- 
closes tbat  the  deed  was  not  fairly  obtained, 
and  the  record  Is  full  of  Inequitable  facta 
and  circumstances  tbat  sustain  the  conda- 
sloo  tbat  the  deed  was  obtained  throat 
fraud.  The  very  fact  that  tbe  parties  obtain- 
ing tbe  deed  were  not  satisfied  with  having 
the  old  Indian  of  nearly  a  century's  age  sell 
his  Interest  In  an  estate  valued  at  $2,000  for 
$50,  but  proceeded  to  have  him  sign  a  written 
Instrument  requesting  his  suit  to  be  dismiss- 
ed, at  his  cost,  with  an  accumulated  cost  of 
more  than  be  was  obtaining  for  his  $2,000 
estate,  shows  conclusively  that  be  was  Im- 
posed ap<Hi  or  was  Incompetent  to  transact 
the  business  under  conslderatloD  and  that 
tbe  judgment  herein  la  clearly  against  the 
weight  of  the  evidence.  In  the  case  of  Brun- 
er  V.  Cobb,  87  Okl.  228.  131  Paa  lOS,  I«  B. 
A.  1916D,  877,  this  court  said: 

"We  might  content  ourselves  by  Baying,  enl 
the  record  would  fally  warrant  su^  conda- 
aioo.  that  tbe  inadeqaaey  of  the  constderatlon, 
of  Itself,  free  from  any  other  fact  or  circnm- 
stance,  fs  sufficient  to  constitute  constructive 
frntid  of  such  magnitude  as  to  require  the  can- 
cellation of  tbe  conveyance;  bat  in  this  case  wa 
are  not  required  to  base  our  JudgneDt  npon  this 
lone  condueion,  for  the  record  Is  fall  of  other 
inequitable  facts  and  drcamstaaces  that,  to  onr 
mind,  are  so  cumulative  in  their  character  and 
corroborative  of  tbe  above  condnsion  as  to 
leave  no  room  for  doubt  In  tlie  mind  oi  any 
fair-minded  man." 

See  2  Pomeroy's  Equity  Jurisprudoice.  { 
926;  Stephens  v.  Ozboume,  107  Tenn.  573, 
574.  64  S.  W.  902.  89  Am.  St  Rep.  967. 

Tbe  judgment  rendered  decreeing  the  Jrf- 
fersnn  Trust  Company  to  have  an  undivided 
one-half  interest  in  the  lands  in  controversy 
with  Peter  Maz-be  Is  reversed,  and  this  cause 
is  remanded  to  the  district  court,  with  direc- 
tions to  enter  judgment  canceling  the  deed  as 
prayed  for  in  the  second  cause  of  action. 

HARRISON,  a  J.,  and  KAMB,  JOHNSON, 
and  MILLEB,  J  J„  concur. 
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DAI  LEY  et  al.  v.  BENN  «t  al. 


(No.  9646.) 

(Supreme  GoorC  «f  Oklahoma.  May  10,  1601.) 

(Bvltalma  hy  ^  Courts) 

1.  ladlans  «=»I8— Dtvolntlon  of  allotmant  of 
Senlaele  freatf«an  held  Bovarnad  by  statato; 
allotment  of  Seailnolo  freedmaa  beld  to  oont 
throagh  blood  of  both  pareate. 

WiUiam  Bowlcsa.  a  Seminole  freedman,  died 
inteatate  on  the  SOth  da;  of  June,  1902,  witli- 
ont  descendanta,  after  havinf  received  his  al- 
lotment. He  left  aarriTuig  him  hie  widow. 
The  father  and  mother  of  the  deceased  were 
dead  at  the  time  of  the  death  of  the  Inteatate. 
They  were  Seminole  freedmen.  J7eItZ,  that  the 
derolntfon  of  the  allotment  of  William  Bow- 
legs ia  KOTemed  b;  the  applicaUe  provisions  of 
chapter  40.  Uanaf.  Dig.  Laws  of  Ark.  BttO, 
forUier,  that  the  said  William  Bowlega  acquired 
the  right  to  hla  aHotment  by  his  memberahip  in 
the  Seminole  Trihe  of  Indiana;  that,  the  father 
and  mother  being  Seminole  freedmen,  his  al- 
lotment came  to  him  through  the  blood  of  both 
parents,  and  as  much  tbrongh  the  blood  of  one 
aa  the  other;  that  by  virtae  of  that  part  of  sec- 
tion 2531  of  said  chapter  40  which  provides, 
"In  cases  where  the  inteatate  shall  die  with- 
oat  deacendants,  if  the  eeute  came  by  the  fa- 
ther, then  ft  ehall  ascend  to  the  father  and  his 
htlra;  if  by  the  mother,  the  estate,  or  so  much 
tiiereof  a«  came  by  the  mother,  ahall  aacend  to 
the  mother  and  her  heira,**  eaid  allotment  as- 
cended equally  to  the  father  and  mother  of 
said  decedent  and  to  their  heirs,  who  were 
dtlaena  of  the  Seminole  Tribe  of  Indians. 

2.  Dower  «s»S7(l)— Not  aa  aetata  subject  to 
oonvayaace  prior  to  asalBameat. 

The  law  in  this  jorfsdicUon  seema  to  he 
wcH  settled  that  the  widow'a  right  of  dower, 
prior  to  assignment,  la  not  an  estate  In  the 
lands  of  her  deceased  bnaband,  hnt  is  rather 
in  the  nature  of  a  mere  chose  in  action,  and 
cannot  he  assigned  to  a  person  not  vested  with 
tile  fee,  and  a  conveyance  of  dower  to  a  stran- 
ger to  the  title,  prior  to  having  the  same  aa- 
signed,  confers  no  rights  enforceable  at  law; 
bat  she  may  by  deed  release  her  dower  interest 
after  tlie  death  of  her  husband  to  the  heira  or 
otibera  In  privi^  witii  them. 

3.  Statitory  provlalona. 

Under  and  by  virtue  of  section  2533,  Mansf. 
IMg.  of  the  Statutes  of  Ark.,  relations  of  the 
half  hlood  shall  inherit  equally  with  those  of 
the  whole  blood  in  the  same  degree;  and  the 
descendants  of  such  relatives  shall  inherit  In 
the  same  manner  as  the  descendanta  of  the 
whole  blood,  unleaa  the  inheritance  come  to  the 
hitestate  hy  descent,  devise,  or  gift,  of  some 
one  of  his  anceatora,  in  which  case  all  those 
who  are  not  of  the  bkiod  of  anch  anceator  shall 
be  excluded  from  audi  inheritance. 

Aiq)eal  from  District  Court,  Seminole 
County;  O.  Guy  Outlip,  Judge. 

Proceeding  between  Loulaa  Dailey  and 
others  and  Margaret  B.  Benn  and  others. 
Judgment  for  the  latter^  and  the  former  ap- 
peal. Affirmed. 
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J.  A.  Baker,  of  Wewoka,  for  plain  tiffs  in 

CTror. 

Davis  &  Patterson,  of  Wewoka,  and  Mark 
Goode.  of  Shawnee,  for  defendants  In  orror. 


PITCHFORD,  J.  This  la  an  appeal  fr<»n 
the  district  court  of  Seminole  county,  Okl.; 
the  BUbJect-matter  being  tbe  title  to  40  acrea 
of  land  In  said  county,  being  tbe  allotment 
of  one  William  Bowlegs,  a  Seminole  freed- 
man. 

Tbe  brief  filed  hy  plaintiffs  In  error  con- 
tains fta  fMlowing  stipulattons: 

"To  avoid  making  this  case*made  unneces- 
sarily long  and  tediona  by  incorporating  in  the 
same  the  evidence  produced  on  tbe  trial  of  the 
same  in  the  district  coart  and  the  rulings  there- 
on by  the  court,  we,  tbe  undersigned  attorneys 
in  said  case,  agree  that  no  substantial  good 
is  to  be  accomplished  by  so  incorporating  the 
evidence,  and  that  the  findings  of  fact  as  made 
by  the  trial  judge,  Hon.  C.  Guy  Cutlip.  are  true 
and  correct,  and  that  the  findings  of  fact  made 
hy  him  expreas  the  tmth  of  tbe  caae." 

Tbe  findings  of  fact  by  the  trial  court  are 
BubstantlaUy  as  follows:  That  William  Bow- 
legs, the  allottee,  died  intestate  In  the  year 
of  1902,  leaving  sorrlTing  blm  his  widow, 
Louisa  Dailey,  one  of  the  plaintiffs  In  error; 
tbe  deceased  had  no  children  or  descendants 
of  chlldrm ;  that  the  fiither  ot  the  deceased 
was  John  Bowl^^  and  his  mother  was  Bess 
Bowleg  both  of  whom  were  Seminole  freed- 
men, and  were  dead  at  the  time  <tf  the 
death  of  William  Bowlegs.  John  Bowlegs 
tbe  father,  left  Burvlvlng  him  certain  of  his 
brothers  afid  sisters  and  their  descendants. 

Bess  Bowlegs,  the  mother,  died,  leaving 
surviving  her  as  her  hrirs  at  law  her  broth- 
er, Freeman,  and  Betsey  Ann,  her  sister. 
P<Hnpey,  the  father  of  Bess,  after  the  death 
of  her  mother.  Intermarried  wlOi  f»ie  lies- 
ter,  and  was  the  father,  by  Hester,  of  a  num- 
ber of  children. 

It  was  further  found  by  the  court  that  oa 
the  0th  day  of  October,  1905.  certain  of  the 
beirs  Interested  In  the  allotment  of  the  de- 
ceased, William  Bowlegs,  conveyed  said 
land  by  warranty  deed  to  J.  W.  Bolon,  and 
that  by  mesne  conveyance  tbe  Interest  of  the 
grantors  passed  to  defendant  In  error  J.  W. 
Lydick;  that  Polly  Cyrus,  a  sister  of  John 
Bowlegs,  had  conveyed  all  of  her  Interest  to 
N.  B.  Smith,  and  that  Smith  afterwards 
sold  to  Lydick;  that  Louisa  Dall^,  on  the 
28th  day  of  June,  1916,  executed  to  H.  T. 
King  and  J.  S.  Barham  her  warranty  deed 
to  said  land;  and  that  King  and  Barham 
sold  to  Lydldc,  and  J.  D.  I^dlck  conveyed  a 
part  of  his  interest  In  the  land  to  Margaret 
R.  Benn. 

The  court,  after  setting  forth  the  Interest 
of  the  various  heirs  In  the  estate,  concluded 
that  J.  D.  Lydick  and  Margaret  B.  Benn 
were  the  owners  of  the  dower  Interest  of 
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Louisa  Dalley,  tbe  widow,  and  that  In  equity 
this  Interest  should  be  assigned  to  them,  and 
that  by  purchase  of  the  Interests  of  a  num- 
ber of  the  heirs  tbey  were  also  entitled  to  a 
interest  In  and  to  the  remainder  of  the 
land ;  that,  upon  tbe  death  of  William  Bow- 
legs, bis  allotment  descended  one-half  to  the 
descendants  of  John  Bowlegs,  bis  father,  and 
one- half  to  tbe  descendants  of  Bess  Bowlegs, 
bis  mother,  and  that,  upon  the  death  of  Bess 
Bowlegs,  her  estate  went  to  tbe  heirs  of  her 
father,  Pompey;  that  is,  to  her  full  brother 
and  sister.  Freeman  and  Betsey  Ann,  and 
her  half  brothers  and  sisters,  the  children 
of  her  father,  Pompey,  by  Hester. 

On  appeal  the  plaintiffs  In  error  argue 
three  propositions,  the  first  being  that  the 
dower  Interests  of  the  widow,  Louisa  Dalley, 
In  the  allotment  of  her  deceased  husband, 
were  not  assignable,  except  to  tbe  heirs,  the 
reqialndermen,  or  the  owner  of  the  fee ;  that 
the  defendants  in  error  secured  no  rlgb^  by 
reason  of  the  deed  executed  by  Louisa  Dal- 
ley ;  second,  that,  if  it  should  be  held  that 
Louisa  Dalley  by  ber  deed  did  convey  her 
dower  Interest,  this  interest  should  not  go  to 
tbe  purchasers  alone,  but  that  It  would  Inure 
to  tbe  benefit  of  all  the  Joint  tenants  by  eacli 
paying  bis  or  ber  pro.  rata  part  of  the  pur- 
chase mon^  of  such  Interest,  on  the  theory 
tbat,  one  joint  tenant  pordiasing  an  Incum- 
brance upon  the  common  property,  this  pur^ 
chase  inures  to  the  benefit  of  all  the  Joint 
tenants ;  and,  third,  that  opon  tbe  death  of 
William  Bowlegs  one-half  of  his'  estate  de- 
scended  to  the  heirs  of  bis  mother,  Bess  Bow- 
legs, and  that  the  portion  golnK  to  Bess 
Bowlegs  would  descend.  one-haU  to  me  heirs 
of  ber  mother,  who  would  be  Freeman  and 
Betsey  Ann,  and  the  other  one-half  to  the 
heirs  of  her  tether,  Pompey,  and  further 
that,  as  Freeman  and  Betsey  Ann  were  the 
childly  of  Pomp^,  they  would  be  entitled 
not  only  to  tbe  one-half  of  Bess*  interest,  but 
would  also  be  entttled.  In  addttifm  thereto, 
to  share  In  the  <me-lulf  invest  going  to 
the  helre  of  ttie  father  of  Bess;  ttiat  tbey 
were  as  much  entitled  to  sliare  In  the  dis- 
tribution of  their  father's  estate  as  were 
their  half  brothers  and  slsten,  who  were 
the  children  <rf  Hester. 

[3]  The  law  In  this  Jurisdiction  appears  to 
tw  well  setued  that  the  widow's  right  of 
dowOT.  pri<Kr  to  assignment,  la  not  an  estate 
in  the  lands  of  her  deceased  husband,  but  Is 
rather  In  the  nature  of  a  mere  chose  In  ao> 
tion.  and  cannot  be  assigned  to  a  person  not 
vested  with  the  ffee,  and  that  a  eonireyance 
of  dower  to  a  stranger  to  Uke  title,  prior  to 
having  Uie  same  assigned,  confers  no  right 
enforceable  at  law. 

By  virtue  of  the  stipnlatlons  supra  we  have 
no  means  of  ascertaining  from  the  evidence 
whether  or  not  defendants  In  error  were  Jus- 
tified in  daimlng  the  entire  interest  of  the 
heirs  in  the  land  at  Oie  time  tbe  deed  was 
eiecnted  tqr  the  widow. 


[1]  We  find  In  the  pleadings,  bowem,  tbat 
the  claim  was  made  by  the  defendants  In  er- 
ror to  the  entire  interest.  If  tbe  Interest 
of  all  the  heirs  had  been  purchased,  then  tbe 
defendants  in  error  would  have  owned  tbs 
whole  fee,  and  there  would  then  be  no  ques- 
tion as  to  the  power  of  the  widow  to  transfer 
ber  dower  interest  to  them  prior  to  having 
the  same  assigned.  The  court  fonod  that 
there  were  other  heirs  whose  Interest  bad 
not  been  sold  to  the  defmdants.  Therefore 
we  are  confronted  with  this  proposition:  If  a 
portion  of  the  heirs  transfer  their  Interests, 
does  this  constitute  the  pnrchaaer  of  these 
varloas  Interests  such  a  holder  of  the  legal 
title  as  to  make  effective  tbe  conveyance 
the  dower  interest  of  the  widow  to  such  par* 
chaser?  We  are  of  tbe  oplnl(m  tbat  It  does. 
At  tbe  time  Louisa  Dalley  executed  the  deed, 
her  grantee  was  not  a  stranger  to  tbe  title 

In  tbe  case  of  Beaucbamp  v.  Bertig  et  aU 
90  Ark.  361,  119  S.  W.  75,  23  L.  B.  A.  (N.  S.) 
659,  the  widow,  entitled  to  an  onassigned 
dower  Interest.  Joined  with  certain  infanta 
owning  the  balance  of  the  fee.  In  executing 
a  deed  to  tbe  land,  the  infants  thereafter 
disaffirming  their  act.  It  was  there  held  tbat 
the  deed  was  effective  to  pass  tbe  widow'i 
dower  interest. 

Tbe  rule  Is  stated  in  Bodgers  on  Domestic 
Relations,  p.  360.  |  410,  as  follows: 

"And  she  may  releaae  her  dower  Interest  aft* 
er  death  of  her  husband  to  the  helri  or  other 
In  privitj  with  them  by  deed  so  as  to  releatt 
same  to  them,  though  she  could  not,  ordinarilj, 
convey  ber  dower  interest  before  her  assiia- 
ment" 

In  the  case  of  Dobbersteia  t.  Mnnihy  et  al* 
44  Minn.  626,  47  N.  W.  171,  it  is  said: 

"A  quitclaim  deed  to  tbe  heirs  1^  a  vidor, 
when,  by  tbe  law  of  the  state,  die  was  entitled 
to  dower  in  the  lands  of  ber  deceased  hoaband, 
if  it  could  not  operate  as  a  conveyance,  did  op- 
erate as  a  release  of  the  dower  right" 

In  the  case  last  quoted  from  It  was  held 
to  be  Immaterial  as  to  whether  or  not  the 
deed  of  tbe  widow  to  her  dower  passed  title 
or  merely  extinguished  the  right,  and  the 
court  refused  to  pass  squarely  on  the  qnes- 
tlon,  but  In  the  body  of  the  oplnfon  on  page 
529  of  44  Minn.,  and  on  page  172  <^  47  N.  W., 
says: 

"Whether  or  not  the  widow's  dower,  not  bdof 
set  off.  was  at  tbe  time  she  executed  tbe  qoit- 
claim  deed  to  ber  daughters,  assignable  so  that 
she  could  convey  it.  there  Is  no  question  that 
she  could  release  it.  And  her  deed  operated 
either  as  a  conveyance  or  as  a  releaae.  In 
which  way  it  took  effect  is  immaterial  la  tUa 
action,  for  ft  left  In  the  widow  no  claim  q>es 
the  land." 

The  next  contention  of  plaintiffs  In  errw 
Is  that,  if  the  deed  executed  by  Louisa  Dalley 
had  Qie  effect  of  extinguishing  her  dower  In- 
terest, the  pnrdiase  this  Intoest  wonld 
Inure  to  the  benefit  of  all  the  betas  Inte^ 
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eeted  In  th«  wtate;  n  la  conceded.  Iww- 
ereti  tbat  eaCh  h^r  should  pay  his  her 
proportion  <a  Oitite  of  the  amount  ezpendr 
ed  In  pnrdia^ng  this  Interest  Th»e  Is 
nothing  cmitalned  In  any  of  the  pleading!  Iih 
dcedng  ^  contention  of  this  nature  on  tb» 
part  of  any  of  the  platntm  in  error  In  the 
trial  conrt.  The  point  stressed  pertlcnlarly 
by  plaintiffs'  brief  is  In  reference  to  the 
dower  Interest  of  Louisa  Dall^. 

Id  the  concluslwiB  of  law  by  the  trial  court, 
holding  that  the  defendants  In  error  were 
the  owners  of  the  dower  interest  of  Louisa 
Dalley,  and  that  in  equity  this  Interest  should 
be  asidgned  to  them,  none  excepted  to  this 
finding  exc^  Louisa  Dailey.  In  fact,  there 
was  no  specific  exc^ttlon  to  any  of  the  con- 
clusions of  law  by  tb«  trial  court,  except 
those  made  by  Louisa  Dailey,  and  she  except- 
ed spedflcally  to  each  finding.  There  la. 
however,  a  general  exception  In  the  fc^owlng 
language: 

To  each  and  ev^ry  foregoiog  conclusion  of 
law  Louisa  DaUey  and  all  the  defendants  and 
interreDecs  represented  by  J.  A.  Baker  except, 
and  which  exceptions  are  allowed  by  the  court, 
and  likewise  the  intervener  J.  D.  Lydick  ex- 
cepts to  each  and  erety  of  the  foregoing  con- 
clusions of  law,  and  his  excepUms  are  allow- 
ed hy  the  court." 

The  plantifTa  In  error  have  cited  a  long 
Une  of  authorities  to  the  effect,  where  a  co- 
tenant  purchases  an  incumbrance,  lien,  or  out' 
standing  title,  each  purchase  inures  to  the 
](^t  benefit  of  the  cotenants.  ^niis  Is  true 
In  regard  to  liens  and  Incumbrances,  but 
the  right  of  the  nonpurchaslng  cotraants  to 
share  In  the  benefit  of  the  pnrdiase  Is  d^^end- 
ent  on  their  election,  within  a  reasouible 
time,  to  bear  their  pn^ortlon  itf  the  expens- 
es incurred  In  said  purchase.  38  Gyc.  46. 

We  have  seen  in  Beanchamp  t.  Bertlg,  su- 
pra, that  the  dower  Interest  passes  to  the 
purchaser,  notwithstanding  the  deed  executed 
by  the  minor  heirs  was  dlsafflrmed. 

In  Baklns  v.  Eaklns.  112  Ky.  317,  66  8.  W. 
SU,  It  was  said: 

"Where  a  widow  united  with  a  part  of  the 
heirs  in  selling  land  allotted  to  her  as  dower, 
the  other  heirs  had  no  rigbt  to  interfere  with 
the  pnrdiaser  dniing  the  iiridow's  lifetime.'* 

The  third  contention  of  plalntifb  In  error 
Is  that  one-half  of  the  estate  descended  to 
his  mother,  Bess  Bowlegs,  and  that  the  Inter- 
est going  to  Bess  should  be  divided,  one  half 
to  the  heirs  of  her  mother,  and  the  other 
half  to  the  heirs  of  her  father.  The  trial 
court  held  that  this  interest  went  to  the  heirs 
of  the  father  of  Bess.  In  support  of  this  con- 
tention we  are  cited  to  the  case  of  Thorn 
T.  Cone,  47  OU.  781. 100  Pac.  701.  The  qoea- 
tlon  there  before  court  was  whether  or  not 
the  father  and  mother  of  a  Seminole  allottee, 


both  of  i^bom  were  Seminole  dtlseiu^  woold 
be  entitled  to  Inherit  equally  in  the  estate  of 
t^elr  deceased  diUd?  The  Acts  hn  that  case 
were  as  follows:  Sissle  and  Lona  Jefferson, 
f(dl-Mood  Seminole  Indians,  died  Intestate^ 
without  descendants;  after  haTli^  received 
their  lOlotments,  on  the  13th  day  at  February, 
1803,  and  the  20th  day  of  July,  1901,  tespeo- 
tlvely.  Tbe  court  held  that  the  devolution 
of  their  allotments  was  governed  by  the 
an>Iicable  provisions  of  chapter  40,  Mansf. 
Dig.  Laws  of  Ark^  and  held  further  that  said 
decedents  acquired  fte  right  to  their  allot- 
ments by  th^  mentfwrsh^  In  the  Seminole 
Tribe  of  Indians;  that,  their  father  and 
mother  being  fuU-blood  Seminole  Indians, 
their  allotment  came  to  them  through  the 
blood  of  their  tribal  parent^  and  as  mudi 
through  the  blood  of  one  as  tba  other,  and, 
upon  their  deatti  without  descendant^  their 
allotments  ascended  equally  to  the  ftitber  and 
his  heirs  and  the  mother  and  her  bdrs. 

We  are  again  omfronted  witli  the  st^Ola- 
tlMs  above  referred  to.  We  have  no  means 
of  reviewing  the  evidence  heard  by  the  trial 
court  The  court  tound  that  the  father  and 
mother  of  WlUlam  Bowl^  were  Semlnide 
freedmen,  and  evidently  th»e  must  luve  been 
sraie  evldoioe  to  Justify  the  court  In  award- 
Ing  the  Intwest  of  Bess  Bowlegs  to  ^e  heirs 
of  her  father;  that  he  must  have  found  that 
th^  were  Seminole  dtisena  and  entitled  to 
share  in  this  Interest  If  tiie  mother  of  Beas 
Bowlegs  was  not  a  Seminole,  then  no  interest 
wontd  go  to  her  heirs. 

In  McDougal  v.  McKay  et  al.,  237  U.  S. 
372,  35  Sup.  Ct  606.  98  U  Ed.  1001,  one  of 
the  parents  of  the  deceased  allottee  whose  es- 
tate was  In  controversy  was  a  nondtisen  of 
the  Greek  Tribe  <^  Indians,  and  the  court  held 
that,  since  no  rigbt  in  the  Creek  tribal  estate 
canu  from  the  nmdtlzen  parent  none  would 
go  back  to  the  nondtlzen  parent  by  inheri- 
tance. The  same  rule  woold  api^y  in  this 
case, 

[31  Section  2S33,  Mansf.  Dig.  Laws  of 
Ark.,  provides  that: 

"Relations  of  the  half  Uood  shall  Inherit 
equally  with  thoae  of  the  whole  Mood  In  the 
same  degree;  and  the  descendanta  of  sndi  rela- 
tives shall  inherit  in  the  same  manner  as  the 
descendanta  of  the  whole  blood,  unleaa  the  In- 
heritance come  to  the  intestate  by  descent  de- 
vise, or  gift,  of  some  one  of  his  ancestors,  in 
which  ease  all  those  who  are  not  of  the  blood 
of  Buch  ancestors  shall  be  exduded  from  such 
inheritanee." 

We  cfmdade  that  the  Judgment  of  the  trial 
court  should  be  affirmed;  and  It  Is  so  or^ 
dered. 

HABBISON.  a  J.,  and  McNinLU  MIOH- 
OL80N.  and  BI/riMO.  JJ.,  ooncnr. 
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(81  OU.  247) 
KOKOMO  OIL  CO.  v.  BELL.  '(No.  9874.) 

(Saprem*  Ooort  of  Oklahoma.  Blay  10,  1921.) 

(SvlUtbwt  by  the  Oovrt.) 

1.  CoBtraots  «=s>t64  —  When  writlaflt  thouM 
ba  construed  tosether  stated. 

When  two  or  more  writinge  are  execnted  at 
the  same  time  and  between  the  same  parties, 
and  concern  the  same  subject-matter,  or  when 
the  contracts  are  not  executed  at  the  same 
time,  but  refer  to  the  same  subject-matter,  and 
on  their  face  show  that  they  are  each  executed 
as  a  means  of  oarrrinf  ont  the  intention  of  the 
other,  thej  should  be  construed  together. 

2.  CoDtraots  ^=>I47(2, 3)— Intent  as  gathared 
from  entire  agreement  must  be  made  effectual 
in  construing  oontraots. 

In  construing  contracts,  It  la  the  duty  of 
this  court  to  ascertain  the  Intention  of  the 
parties  from  the  language  contained  therein,  and 
g3T«  to  said  coDtracts  the  effect  contemplated  by 
tiic  parties  at  the  time  of  the  execution  of  such 
contract,  and  the  intention  of  the  parties  must 
be  deduced  from  the  entire  agreement,  DOt  from 
any  part  or  parts  of  it  standing  alone,  and,  if 
possible,  every  part  aboold  be  made  effectual. 

3.  IHonay  received  ^6<4)^otlon  He*  to  re- 
oaver  monay  pM  for  eonsldaratloR  whloli  baa 
wholly  failed. 

An  action  for  money  had  and  recdred  will 
lie  to  recover  money  paid  by  plaintiff  to  defend- 
ant for  a  consideration  which  has  wholly  failed, 
unless  the  failure  of  the  consideration  is  due  to 
some  fault  on  the  part  of  the  plaintiff  himself. 

Appeal  from  District  Court,  Washington 
Ck)unty;  R.  B.  Boone,  Judge. 

Action  by  John  A.  Bell,  Jr.,  against  tbo 
Kokomo  Oil  Company.  Judgment  for  plain- 
tiff and  defendant  appeals.  Afflrmed. 

J.  W.  Zevely.  J.  M.  Givens,  and,  R.  W. 
Stoutz,  all  of  Muskogee,  for  plaintiff  in  er- 
ror, 

James  A.  Veasey  and  J.  P.  O'Meara,  both  of 
Tulsa,  for  d^endant  in  error. 

NICHOLSON,  J.  This  action  was  brou^t 
in  tbe  district  court  of  Washington  county 
by  tbe  defendant  In  error  as  plaintiff  below 
against  the  plaintiff  In  error  as  defendant 
below  to  recover  tbe  sum  of  $1,600  paid  for 
the  as^gnment  of  a  departm^tal  M  and  gas 
mining  lease.  Tbe  parties  will  be  referred  to 
aa  they  appeared  in  the  trial  court. 

On  the  31st  day  of  May,  1912.  the  plaintiff 
purchased  of  the  defendant  a  departmental 
oil  and  gas  minlog  lease  and  paid  therefor 
the  smn  of  $1,600,  and  on  said  day  the  de- 
fendant executed  to  tbe  plaintiff  ao  assign- 
ment of  said  lease  in  words  and  figures  as 
foltows: 

''Asrignment  of  Oil  and  Oas  Lease. 

"Whereas,  the  Secretary  of  the  Interior  has 
heretofore  approved  an  oil  and  gas  mining  lease, 


dated  May  12,  1012.  entered  into  and  be- 
tween J.  F.  OverfleM,  leaseet  the  Kokomo  OU 
Company,  assignee  from  J.  F.  Overfleld,  and 
OUie  Bunch,  lessor,  conveying  the  following 
described  tanda  in  the  Cherokee  Nation.  OkL: 
Southeast  quarter  of  the  northwest  quarter, 
north  half  of  northeast  quarter  of  southwest 
quarter,  southeast  quarter  of  northwest  qnar- 
ter  of  northeast  quarter  of  section  1,  township 
25  north,  range  13  east: 

"Now,  therefore,  for  and  in  consideration  of 
$1,000.00,  the  receipt  of  which  is  hereby  ac- 
knowledged, the  said  Kokomo  00  Company, 
assignee  of  the  lessee  in  the'abore-desctibed 
lease,  hereby  bargains,  sells,  transfers,  as- 
signs, and  conveys  all  its  right,  titie  and  biter- 
est  of  the  leasee  in  and  to  said  lease,  subject 
to  the  approval  of  the  Secretary  of  the  Interior, 
to  John  A.  Bell,  Jr.,  said  assignment  to  be 
effective  from  date  of  approval  hereof  by  thi 
Secretary  of  the  Interior. 

"In  witness  whereof  tiie  said  lessee  has  here* 
unto  set  its  hand  and  seal  this  31st  day  «f 
Hv>  1912.  Kokomo  OU  Company, 

•*By  John  F.  Overfield,  President. 

"Acknowledgment  of  Corporation. 

"State  of  Kansas,  Montgomery  County— ss.: 
"Before  me,  a  notary  pnblic  in  and  for  said 
county  and  state,  on  this  31st  day  of  May,  191% 
personally  appeared  John  F.  Overfidd,  to  mt 
known  to  be  tiie  identical  person  who  subscrib- 
ed the  name  of  the  maker  thereof  to  the  fora* 
going  instrument  as  its  president  and  acbnoiri- 
edged  to  me  that  he  executed  the  same  as  bis 
free  and  voluntary  act  and  deed  for  such  cor- 
poration, for  the  uses  and  purposes  therein  set 
forth. 

"ISeaLl  Claud  Miller,  Notary  PobBc. 

"My  commiasion  expires  November  12, 1913." 

And  on  tbe  same  date  tbe  d^endant  enter- 
ed Into  a  contract  which,  omitting  tlie  ac- 
knowledgment and  description  ttt  tbe  land, 

is  as  follows: 

"This  agreement  made  and  entered  into  this 
gist  day  of  May,  1912,  by  and  between  Kokomo 
Oil  Company,  a  corporation,  of  Tahlequah.  OkL, 
first  party,  and  John  A.  Bell,  Jr.,  of  Harden 
vUle,  OkL,  second  party,  witnesseth  that: 

"Whereas,  first  party  is  the  owner  by  aaugn- 
ment  of  a  leaae  for  oil  and  gss  mining  purposes 
executed  by  one  OUie  Bunch  on  the  12th  dsy 
of  May,  1912,  to  J.  F.  Overfield  and  assigned  to 
first  party  covering  the  following  described  land 
situate  in  Washlngtim  county,  OkL,  to  irit: 
•  •  • 

"Whereas,  first  party  has  this  day  executed 
and  delivered  to  second  party  an  assignment  in 
quadruplicate  of  the  above-described  oil  and 
gas  mining  lease  on  the  form  and  accordmg  to 
the  regulations  prescribed  by  the  Secretary  of 
the  Interior,  for  which  tbe  second  party  baa  paid 
the  first  party  tbe  sum  of  sixteen  hundred  dol- 
lars ($1,600.00): 

"Now,  therefore,  in  consideration  of  tbe 
premises  and  the  payment  of  said  sum  of  six- 
teen hundred  dollars  ($1,600.00)  first  party 
further  agrees  to  execute  such  further  assign- 
ments, instruments,  affidavits  and  papers  as  ara 
necessary  to  secure  the  approval  of  the  Secre- 
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tary  of  the  Interior  to  the  aflsienment  of  the 
aboye-described  oil  and  gha  mioinc  lease  to  the 
Mcond  party. 

"In  witness  whereof  the  first  party  has  cant- 
ed its  corporate  name  to  be  hereonto  subscrib- 
ed by  ita  president,  and  Its  corporate  seal  to  be 
hereunto  affixed  and  duly  attested  by  its  sec- 
retary; and  the  second  party  has  hereunto  sub- 
scribed his  name  the  day  and  year  first  above 
written.  The  Eokomo  Oil  Company, 

"SealO  By  J.  F.  Overfield,  President. 

"Attest:  B.  B.  Huston,  Seoretarj." 

It  developed  later  that  at  the  time  thU 
assignment  was  delivered  to  the  plaintiff  and 
said  contract  made  there  was  pending  in  the 
office  of  the  Indian  agent  at  Mnskogee  a 
lease  bearing  date  April  12, 1912,  executed  by 
OIlie  Ranch,  enrolled  asa  fuIl-blood  citizen  of 
the  Cherokee  Nation  to  J.  F.  Overfleld,  and 
an  assignment  of  said  lease  from  said  Over- 
fleld to  the  defendant ;  that  on  September  24, 
1913,  said  lease  was  by  the  Indian  agent  for- 
warded to  the  Commissioner  of  Indian  Af- 
fairs, with  the  recommendation  that  it  be 
dlsat>proved,  and  said  lease  was  by  the  Oom- 
mfssloner  of  Indian  Affairs  on  November  26, 
1913,  submitted  to  the  Secretary  of  the  Inte- 
rior with  the  recommendation  that  it  be  dis- 
approved, and  on  November  28,  1913,  said 
lease  was  by  the  Secretary  of  the  Interior 
disapproved.  The  petition  in  this  action 
was  flled  on  January  5,  1914,  and  on  October 
15,  1917,  said  cause  was  tried  to  the  court, 
without  the  intervention  of  a  jury,  and  Judg- 
ment rendered  for  the  plaintiff  for  the  sum 
of  11,600,  with  Interest  thereon  at  the  rate  of 
6  per  cent,  per  annum  from  the  31st  day  of 
Hay,  1912,  from  which  judgment  thlsi  pro- 
ceeding In  error  is  prosecuted. 

The  trial  was  had  without  producing  any 
witnesses  to  testify,  and  but  one  deposition, 
that  of  Mr.  Hay,  a  clerk  in  the  Indian  office, 
was  read  in  wtiich  he  testified  as  to  the  dis- 
approval of  the  lease.  It  is  admitted  by  the 
plaintiff  that  Overfleld  made  diligent  effort 
to  secure  the  approval  of  said  lease  by  the 
Secretary  of  the  Interior,  liliewlse  the  ap- 
proval of  the  assignment  of  said  lease  from 
John  F.  Overfleld  to  the  Kokomo  Oil  Com- 
pany, and  that  his  efforts  embraced  an  ap- 
peal from  the  adverse  decision  of  the  United 
States  Indian  agent  to  the  Commissioner  of 
Indian  Affairs  and  to  the  Secretary  of  the 
Interior,  but  with  ultimate  failure. 

[1]  The  case  hinges  upon  the  aforesaid  as- 
dgnmrat  and  contract,  both  dated  May  31, 
1912,  and  these  two  instruments  executed 
at  the  same  time  and  relating  to  the  same 
subject-matter  should  be  construed  together. 
Carter  v.  Prairie  Oil  &  Gas  Co.  et  aL,  68  Okl. 
365,  160  Pac.  819;  Canadian  Coal  Co.  v. 
IjDch,  28  Okl.  68S,  116  Pac.  466. 

The  idaintiff  In  error  Insists  that,  inasmnch 
as  the  assignment  contains  no  warranty  as 
to  the  TBlldtty  of  said  lease  and  merely  con- 
veyed its  right,  title,  and  interest  therein, 
Vid  as  the  omtract  provided  that  the  de- 


fendant should  execute  such  further  assign- 
ments. Instruments,  affidavits,  end  papers  as 
were  necessary  to  secure  the  approval  of 
the  Secretary  of  the  Interiw  to  said  assign- 
ment, and,  as  there  is  no  denial  that  the 
defendant  was  always  ready  and  willing  to 
execute  all  necessary  documents  that  might 
be  effective  for  that  purpose,  and  that  the  de- 
fendant, through  Its  president,  Overfleld, 
made  diligent  efforts  to  secure  the  approval, 
that  it  is  not  liable  to  the  plaintiff  for  the 
money  paid  to  it  by  bim.  On  the  other  hand* 
the  plaintiff  contends  that  he  purdiased  an 
approved  departmental  lease,  but  that  the 
lease  assigned  to  him  by  the  defendant  bad 
not  be«i  approved,  and  In  fact,  was  after- 
wards  disapproved  by  the  Secretary  of  the 
Interior,  and  therefore  the  ccmslderatlon  fail- 
ed and  be  Is  oitltled  to  recover  the  money 
paid. 

[2]  In  ctmstmlng  the  Instmments  In  ques- 
tion. It  is  the  duty  of  this  court  to  ascertain 
the  Intaition  of  the  parties  by  thti  laivnage 
cfHitalned  ther^  and  give  to  said  Instm- 
ments the  effect  contemplated  by  the  parties 
at  the  time  of  the  execution  of  said  instru- 
ments, and  the  Intention  of  the  parties  must 
be  deduced  from  the  entire  agreement,  not 
from  any  part  or  parts  of  it  standing  alone, 
and,  If  possIMe,  every  part  should  be  made 
effectual.  Therefore  let  us  analyse  the  as- 
signment and  ascertain  what  the  pialntUT 
purchased,  and  what  the  defendant  sold. 
The  first  paragraph  thereof  recites: 

'*Whereas,  tlie  Secretary  of  tlie  Interior  has 
heretofore  approved  an  oil  and  gas  mining  lease 
dated  May  12,  1912,  entered  into  by  and  be- 
tween J.  F.  Overfleld,  lessee,  the  Kokomo  Oil 
&  Gas  Coimpany  assignee  from  J.  F.  Overfid^ 
and  Ollie  Bunch,  lessor,  covering  the  following 
described  land  In  the  <%erokee  Nation.  •  •  • 

And  it  Is  further  recited  that: 

"For  and  In  consideration  of  91,600.00.  the 
receipt  of  which  is  hereby  acknowledged,  the 
said  Kokomo  Oil  Company,  assignee  of  the 
lessee  in  the  above-described  lease,  hereby  bar- 
gains, aells,  transfers,  assigns,  and  conveys  ail 
its  right,  title,  and  interest  of  the  lessee  in  and 
to  said  lease,  subject  to  the  approval  of  the 
Secretary  of  the  Interior,  to  John  A.  Bell,  Jr., 
said  assignment  to  be  effectlTe  from  the  data 
of  approval  hereof  by  the  Secretary  of  the  In- 
terior." 

^hat  did  the  defendant  sell  and  assign 
to  the  plaintiff?  Cleariy  the  answer  is  it 
sold  a  lease  dated  May  12,  1912,  which  had 
been  theretofore  approved  by  the  Secretary 
of  the  Interior.  Did  the  plaintiff  obtain  what 
he  bought  and  paid  for?  It  is  conceded  that 
the  lease  was  not  at  that  time  approved, 
and  ttiat  afterwards  It  was  disapproved; 
therefore  he  did  not  obtain  what  be  pui^ 
chased  and  paid  for,  and,  as  the  lease  was 
of  no  validity  without  the  approval  of  the 
Secretary  of  the  Int^or,  the  plalntUC  re- 
ceived no  consideration  for  Ills  moo^.  Bat 
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the  defeodaDt  contends  that,  as  the  assign- 1 
ment  and  contract  only  porported  to  coavey 
the  rlgtit,  title,  and  intereat  of  the  defend- 
ant, and  neither  contains  a  covenant  of  war- 
ranty as  to  Tslldlty,  that  the  plaintiff  re- 
ceived what  he  paid  for,  and  that  If  the 
lease  was  not  valid  It  was  his  loss.  There 
might  be  merit  in  this  contention  If  the  de- 
fendant had  not  represented  In  the  face  of 
the  assignment  that  the  lease  had  been  ap- 
proved, bat  It  cannot  be  said  that  the  defend- 
ant can  sell  Its  right,  title,  and  interest  in 
an  approved  lease,  and  deliver  a  lease  that 
is  not  approved,  and  Is  subseqaently  disap- 
proved, and  retain  the  consideration  received 
by  it 

Let  us  now  ccmslder  the  contract  of  even 
date  with  said  assignment,  and  ascertain,  if 
possible,  the  Intention  of  the  parties  as 
pressed  AereiD.  This  contract  recites  that 
the  defendant  Is  the  owner  of  the  lease  men- 
tioned In  said  assignment  that  it  has  ex- 
ecuted and  delivered  to  the  plaintiff  an  as- 
signment of  said  lease  In  quadruplicate,  and 
that  said  plaintiff  has  paid  the  sum  of  $1,600 
therefor,  and  in  consideration  of  the  premises 
and  the  payment  of  said  sum  of  $1,600  the 
def«idant  "agreed  to  execate  audi  farther 
asdgnments,  instruments,  aflldavlts,  and 
papers  as  are  necessary  to  secure  the  ap- 
proval of  the  Secretary  of  tbe  Interior  to  the 
assignment  of  tbe  above-described  oU  and 
gas  mining  lease  to  the  second  party." 

Th]^  contract  makes  no  reference  to  any 
act  to  be  done  serine  the  approval  of  the 
lease,  but  the  defendant  agreed  to  atecute 
any  additional  Instromenta  necessary  to  pro- 
cure the  aM>roval  of  the  assignment  thereof 
from  It  to  the  plaintiff.  We  are  forced  to 
tbe  conclusion  that  the  plaintiff  paid  his 
money  relying  up<m  die  recitation  or  repre- 
sentatioa  that  the  lease  sold  and  assigned 
to  him,  as  stated  in  the  assignment,  bad  been 
theretofore  approved  by  tbe  Secretary  of  the 
Interior ;  that  he  was  willing  to  assume  the 
risk  of  procuring  the  approval  of  tbe  assign- 
ment to  him  provided  tbe  defendant  would 
execute  any  further  assignments  or  other 
instruments  made  necessary  by  the  demands 
of  the  interior  Department,  and  in  order  to 
satisfy  himself  that  this  would  be  done  he 
obtained  this  contract  In  addition  to  said  as- 
signment We  cannot  believe  that  the  plain- 
tiff paid  $1,600  for  this  lease  knowing  that 
It  had  not  been  approved,  but  the  transaction, 
as  gathered  from  the  assignment  and  con- 
tract set  forth,  convinces  us  that  the  plain- 
tiff believed  that  tbe  lease  had  been  approved 
and  contracted  with  reference  to  a  lease  duly 
approved  by  the  Secretary  of  the  Interior, 
and  as  the  tease  assigned  to  him  had  not 
been  so  approved,  but  was  subsequently  dis- 
approved, the  consideration  for  which  he 
paid  has  wholly  failed,  and  he  Is  entitled  to 
recover  the  money  paid  with  interest. 


[SI  *«rhe  rule  la  wen  settled  Oat  od  aedca 
f6r  money  had  and  received  will  lie  to  recovet 
money  paid  by  plaintiff  to  defendant  for  a 
consideration  which  has  wholly  failed,  unless 
the  failure  of  the  consideration,  is  due  to 
some  fault  on  the  part  of  plaintiff  himeell' 
27  Cyc.  855,  and  cases  there  dted.  See,  also, 
Lawson  on  Ck)ntracts,  |  60,  and  cases  dted. 

There  is  no  intimation  that  tbe  [Oaintifl 
was  in  any  way  responsible  tor  the  disap- 
proval of  this  lease,  or  that  the  failure  U 
consideration  is  In  any  other  manner  doe 
to  any  fault  on  his  pert;  therefore  the  Judg- 
ment of  the  trial  court  1«  in  oU  tblug*  af- 
Ormed. 

HARRISON.  C.  J.,  and  PITCHFOBD.  MC- 
NEILL, and  £I/riNO,  JJ.,  concur. 


(Si  Old.  &> 

STONER  et  at.  T,  HYDE.    (Ne.  10199.) 
(Supreme  Court  of  Oklahoma.  Uay  IT,  IflSL) 

(Syttahtu  h$  the  Cimrt) 

1.  iRjaoeUoa  ^16— Reaedy  not  airallaUa, 
where  plala»  ssfllcfeBt,  and  odeqaata  raaoriy 

at  law  exists. 
Where  a  person  has  a  plain,  snfllolent,  and 
adequate  remedy  at  law,  they  are  not  entitled  te 
invoke  tbe  extraordinary  remedy  of  Injunction. 

2.  Executor*  and  administrators  «sa338,  357— 
That  land  Is  homestead  Is  a  defense  to  peti- 
tion for  order  to  tell;  claim  of  homestead  an 
adeqoate  remedy  at  law  against  petitloa  by 
administrator  te  sell,  and  lajnnetlen  wIN  net 
lle^ 

Where  the  eonnty  eonrt  Is  odmiolsterlns  m 
on  estate  by  ita  duly  appointed  administrator 

and  euch  administrator  fitei  a  petition  to  sell 
lands  belonging  to  tbe  estate  which  certain  of 
the  heirs  contend  in  the  homestead  of  the  de- 
eeaaed  and  not  subject  to  sale,  this  constltntes 
a  defense  thst  ma;  be  set  op  in  resiotiog  an 
order  of  sale  In  the  coanty  court  on  such  peti- 
tion. Under  tills  state  of  facts,  the  county 
(probate)  court  has  jurisdiction,  snd  sach  heirs 
have  a  plain,  sufficient,  and  adequate  remedy  at 
law,  by  setting  up  their  dafan  of  homestead 
and  by  contesting  such  sale  In  the  county  court. 
Such  heirs  are  not  entitled  to  an  InjuDCtton  te 
prevent  the  contemplated  sale  before  a  bearing 
has  been  had  in  the  county  court  m  such  peti- 
tion. 

Appeal  from  District  Oonrt,  Oariidd  Ooim- 
ty;  James  B.  Culllson,  Judge. 

Action  by  Emma  Hyde  Stoner  and  otliexs 
against  George  L.  Hyde,  Individually  and  aa 
administrator  of  the  estate  of  Rolandls  BL 
Hyde,  deceased,  for  an  Injunction.  Frcan  a 
Judgment  denying  the  Injunction  and  dis- 
missing the  acdmi,  tfalntHts  appeal.  Af- 
firmed. 


>FOr  otlur  I 
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H.  Z.  Wedfwood,  ot  IbM,  for  plaintiffs 

In  error. 

J.  O.  Moon,  of  Btnid,  for  defendant  in 

error. 

MILIAR,  3.  Tbia  was  an  action  t»naght 
Id  the  district  court  of  Garfield  county  by 
Emma  Hyde  Stoner  et  al.  against  George  L. 
Hyde,  indlvlduBlly.  and  against  George  L. 
Hyde.  Rdiiitnistrator  of  the  estate  of  Rolandls 
H.  Hyde,  deceased,  to  eojoln  the  said  George 
L.  Hyde,  as  adtoiulstrator.  from  procuring 
orders  In  the  county  court  of  Garfield  county 
to  sell  certain  lands  belonging  to  the  estate 
of  Rolandis  H.  Hyde,  deceased,  and  from 
maktag  such  sales. 

The  defendant  filed  a  motion  to  dismiss  the 
action,  for  the  reason  that  the  court  had  no 
jurisdiction  to  hear  and  determine  the  same ; 
that  the  Jurisdiction  of  said  property  was 
In  the  coonty  court,  A  hearing  was  had  on 
said  motion,  and  the  motion  was  by  the  court 
sustained,  the  action  dismissed,  and  Judgment 
rendered  against  the  plaintiffs  Emma  Hyde 
Stoner  and  Zella  Pearl  Heefc  for  the  costs; 
the  other  plalnUffs  being  minors.  From  this 
judgment  the  plaintiffs  appeal.  J%e  parties 
will  be  referred  to  as  tbey  appeared  in  the 
court  below. 

It  Is  contended  by  the  plaintiffs  In  their 
petition  that  the  land  In  controversy  was  the 
homestead  of  Rolandls  H.  Hyde  and  his  wife, 
Emma  Hyde,  and  their  minor  diildren,  and 
that  it  does  not  pass  Into  the  hands  of  the 
administrator.  Emma  Hyde  Stoner  was  the 
widow  of  Rolandls  H.  Hyde,  deceased,  and 
she  was  occnpylng  the  said  property,  together 
with  her  minor  chUdren,  at  the  times  herein 
osmplalned  of. 

This  particular  land  was  not  tbe  home- 
stead of  tbe  deceased,  Rolandis  H.  Hyde, 
but  the  administrator  exchanged  two  lots  In 
the  dty  of  Enid,  being  the  original  home- 
stead, for  the  land  In  controversy  in  tills  ac- 
tion, subject  to  a  mortgage  of  $300.  The 
adult  plaintiffs,  Emma  Hyde  Stoner  and  Zella 
Pearl  Meek,  appear  In  the  petition  in  this  ac- 
tion to  have  ratified  said  exchange,  accepted 
It  Id  lien  of  tbe  original  homestead,  and 
Bmnia  Hyde  Stoner,  with  her  chlldrMi,  is 
ocTupying  tbe  same  as  such.  l%ey  say  the 
$300  mortgage  was  given  on  the  same  day 
the  exchange  of  property  was  made,  and  that 
George  L.  Hyde,  as  administrator,  received 
the  proceeds  from  said  mortgage;  that  the 
property  In  controversy  Is  of  equal  value 
with  tbe  property  that  constituted  tbe  origi- 
nal homeatead,  and  tbey  are  not  making  any 
complaint  at>out  tbe  ex<-bange  of  property. 
Tbey  Insist  on  having  tbe  $^^0  mortgage  can- 
celed bpcause  It  was  not  a  deht  created  by 
Rolandls  H.  Hyde  and  Emma  Hyde,  or  made 
a  Ilea  by  any  act  of  Rolandls  H.  Hyde  and 
Emma  Hyde  during  bis  lifetime,  and  the 
homestead  Is  not  subject  to  the  payment  of 
his  debts. 
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[1.  2]  On  these  aOegatlons  In  the  petition, 
it  is  clear  that  the  plaintiffs  should  have 
made  their  objection  In  the  county  court  of 
Garfield  county.  They  could  have  made  their 
showing  In  that  court  tliat  the  iKt>i>erty  was 
the  homestead  and  could  not  be  alienated  for 
the  paymoit  of  debts.  We  cannot  assume 
that  the  county  court  would  have  acted  in 
violation  of  the  statute.  Even  If  the  county 
court  had  disregarded  the  statute  relating  to 
homesteads,  the  plaintiff  bad  a  plain,  ade- 
quate remedy  at  law,  and  were  not  entitled 
to  envoke  the  extraordinary  remedy  of  in- 
junction. A  void  sate  of  the  homestead  would 
not  pass  any  title  to  the  purchaser,  and 
nothing  that  the  administrator  of  ttie  estate 
might  do  In  violation  ot  opreaaed  statotes 
would  deprive  0ie  minors  of  any  Intexvst  OtKf 
had  fat  the  bonestead  pragerty. 

For  these  reasons,  the  jadgmoit  of  the 
trial  court  la  affirmed. 

HARRISON,  0.  and  KANE,  JOHNSON, 
and  KBNNAMER,  JJ.,  owcur. 


(82  Old.  11) 

TAYLOR  V.  SHRIVER  et  al.   (No.  9755.) 
(Supreme  Oonrt  of  Oklahoma.  May  17,  1921.) 

(Syttahiu  bv  the  Court.) 

1.  Waters  aad  water  courses  «s»ll&(l)  —  At 
oommos  law,  proprietor  might  protsot  him- 
self agaisst  sarface  watsr  without  llaiilll^. 

At  coouion  law  surface  water  was  regarded 
as  a  common  enemy  against  whleb  each  proprie- 
tor mlglit  protect  himself.  He  might  send  it 
back  or  pass  It  on  to  the  aaxt  adjoining  pro- 
prietor without  liabflitj. 

2.  Waters  and  water  oosrsas  4S3M9())— Pro- 
prietor oi*V  divert  surface  water  to  adjois- 
isg  proprietor  If  he  oaa  do  se  without  lajury. 

The  common  law  govendDg  the  diversion 
of  sarface  water  as  adopted  and  applied  in  this 
state  has  been  modified  and  restricted  to  this 
extent,  namely*  that  each  proprietor  may  di- 
vert tbe  same,  cast  It  back,  or  pass  It  along 
to  the  next  proprietor,  provided  be  can  do  se 
witboDt  injoiy  to  sudi  adjoining  proprietor. 
Under  this  rule  of  law  no  one  Is  permitted  to 
sacrifice  bis  neighbor's  property  in  order  to 
protect  his  own. 

3.  Disposition  of  oause. 

Tbe  judgment  of  the  trial  court  is  reversed, 
and  cause  remaoded.  with  directions  to  tbe 
trial  court  to  proceed  in  accordance  with  tbIa 
opinion. 

Appeal  from  District  Court,  Kay  County; 
W.  M.  Boles,  Judge. 

Action  by  Clay  Sfariver  and  another  against 
Oswald  B.  Taylor  to  abate  a  private  nui- 
sance. Judgment  for  plaintiffs,  and  defradant 
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ai^Is.  Rerened  and  remanded,  wttb  direc- 
tions. 

William  S.  Ollnek  of  Newklrk.  for  plalotUT 
In  error. 

K.  M.  Geddes  and  B.  B.  Leydig,  both  of 
El  Dorado,  Kan.,  and  Q.  A.  Gbai^ieU,  at 
Newklrk,  for  defendants  In  error. 

JOHNSON,  J.  This  is  an  appeal  from  the 
diatrtct  court  of  Kay  county;  Hon.  W.  E. 
Bowles,  Judge. 

Clay  ShrlTer  and  J.  D.  Bash,  as  plaintiffs, 
commenced  this  action  In  the  district  court 
against  Oswald  B.  Taylor,  defendant,  to  abate 
a  private  nuisance.  For  convenience  the  par- 
ties will  be  referred  to  as  plaintiffs  and  de- 
ftodant  as  they  respectively  appeared  in  the 
trial  court 

The  record  discloses  that  the  plalntUfs 
owned  the  N.  W.  and  the  defendant  owned 
the  N.  E.  of  section  5.  township  2S  north, 
range  2  west,  In  Kay  county,  and  the  said 
land  was  situated  In  drainage  district  No.  1 
of  Carlyle  townsUp  In  said  county,  and  that 
said  land  and  other  lands  in  said  district  are 
low  and  level  and  form  somewhat  of  a  basin 
where  water  collects,  and  the  said  district 
constructed  a  targe  ditch  which  crosses  the 
south  part  of  plalntUFs*  land,  and  said  ditch 
alters  into  Salt  creek  about  three-quarters 
of  a  mile  to  the  sooth  of  defendant's  land. 
For  the  construction  of  said  ditch,  the  defrad- 
ant's  land  was  assessed  and  taxed  In  the  sum 
of  $1,760.  The  defendant,  to  protect  his  land 
from  the  overflow  of  surface  water  from  the 
plaintiffs'  land  and  other  lands  to  the  north  of 
the  d^oidant,  and  for  the  purpose  of  drain- 
ing his  own  land,  ccmstructed  a  .ditch  from 
his  northwest  to  his  southwest  comer,  from 
about  2%  to  S  teat  wide,  and  the  dirt  taken 
from  the  ditch  was  thrown  on  the  defend- 
ant's land  on  the  west  side  of  the  ditch, 
making  an  embankmoit  from  6  Inches  to 
m  feet  high,  and  said  ditch  constmcted  by 
the  d^otdant  on  his  land  emptied  Into  and 
drained  the  water  off  of  his  land  into  the 
large  ditch  Cfmstmcted  by  said  drainage  dis- 
trict, but  does  not  cross  m  touch  any  part  of 
the  land  ct  the  plalntlfl . 

The  plaintifite  prayed  tor  an  order  ot  the 
court  compelling  and  requiring  the  defendant 
to  remove  the  said  embankment  that  be  had 
constructed  along  the  highway  which  runs 
east  and  west  to  tiie  north  dde  of  the  plain- 
tiffs' and  defradanfs  land,  which  embank- 
ment Is  Immediately  north  of  the  plaintiffs* 
northeast  comer,  as  well  as  the  flrst-men* 
titmed  mbankmait  along  the  west  side  at 
the  defendant's  land,  and  that  the  defaidant 
be  permanently  enjoined  from  maintaining 
•nch  embankments,  which  onbankments  pre- 
vented the  sorfhce  water  from  flowing  In  its 
natural  manner  and  oonrse,  and  for  such 
other  and  further  relief  as  equity  and  good 
onsdrace  might  dlctata 

The  case  was  tried  to  the  court,  and  result- 
ed In  a  jodgment  In  favor  of  the  plaintiffs,  to 
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reverse  which  this  proceeding  in  vror  was 

commenced. 

The  plaintiff  John  D.  Ba«h  having  died 
pending  this  appeal,  pursuant  to  a  stipula- 
tion of  the  parties,  the  cause  has  becsi  re- 
vived In  the  name  of  Fannie  B.  Bush,  execa- 
trlx,  and  J6hn  F.  Bush,  grantee  of  the  said 
John  D.  Bush. 

At  tba  otmcluslon  of  the  trial  upon  re- 
quest of  the  defuidant,  the  court  made  tin 
following  Borate  findings  ot  fact  and  cm* 
elusions  of  law: 

"(1)  The  court  finds  as  a  fact  that  the  plaln- 
.  tiffs  in  this  case  are  the  owners  of  tb«  land  d«- 
scribed  In  their  petition,  and  that  the  defend- 
ant Is  the  owner  of  the  land  described  in  his 
answer. 

"(2)  That  at  the  time  complained  of  in  the 
plaintiffs*  petition,  the  defendant  constructed 
a  ditch  or  opened  op  a  ditch  on  the  line  be- 
tween his  land  and  the  plaintiffe'  land  in  tJiii 
case,  running  from  the  north  side  to  the  ionth 
side  of  the  defendant's  land  along  Uie  west  Sm 
of  the  defendant's  farm. 

"(8)  That  the  ditch  Is  from  2%  to  8  feet 
wide.  That  the  dirt  taken  from  the  ditch  vai 
thrown  to  the  west  side  of  tills  ditch.  That  the 
embankment  so  constructed  along  the  west  ride 
of  said  ditch  was  from  6  inches  to  fwt 
high. 

"(4)  The  court  further  finds  that  the  surftc* 
water  running  over  and  across  the  land  of  tba 
plaintiffs  in  this  case  comes  from  the  nortli 
and  northwest  and  rune  acroes  the  land  of  tha 
defendant  in  this  case;  that  the  dam  obstructa 
the  natural  flow  of  the  sorface  water  scroat 
the  land  of  the  defendant  and  holds  It  back 
upon  the  land  of  the  plaintiffs,  forming  posda 
and  swales  whieb  destroy  the  crops  on  the 
plaintiffs'  land  to  their  irreparable  damage. 

"The  court  renders  judgment  In  favor  of  the 
plaintiffs  and  against  the  defendant,  and  the 
defendant  is  enjoined  and  restrained  tna 
maintaining  the  dam,  and  he  ia  ordered,  within 
30  days,  to  remove  tJie  dam  suffidentl;  to  per- 
mit the  surface  water,  running  across  pliia- 
tlfls*  land,  that  natural]^  heretofore  runs  from 
plaintiff^  land  across  the  defendant's  land,  te 
continue  to  do  so." 

From  an  examination  ot  the  record,  we  find 
that  the  testimony  sustained  these  findings  of 

fact. 

Concerning  these  findings,  counsel  for 
plaintiff  in  error  say  In  their  brief: 

"The  evidence  In  this  case  Is  undiapnted  and 
the  'findings  of  fact*  are  in  substantial  seeMd 
with  the  evidence,  and  we  do  not  therefore  deem 
it  necessary  to  incumber  this  brief  with  the  quo- 
ta tlon  of  any  of  the  evidence.  The  question  in- 
volved in  this  caae  ia  a  legal  proposition  as  to 
the  right  of  the  defendant  to  dam  his  own  land 
against  the  surface  water  of  the  plaiotilf, 
whereby  the  surface  water  is  prevented  frcas 
flowing  on  the  defendant's  land  from  the  land 
of  the  plahitiffs." 

The  plaintiffs  in  error's  contention  Is  that 
the  Judgment  of  the  court  la  erroneous  in 
that  the  court  failed  to  render  Judgment  up- 
on the  facta  found  by  the  court  In  fsTor  of 
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(1st  P.> 

It  Is  conceded  by  counsel  for  suit  at  their  cost  and  that  tbey  take  notUng. 

The  cause  Is  remanded,  with  directions  to 
the  trial  court  to  proceed  In  accordance  wltb 
the  news  herein  expressed. 


the  defendant. 

both  parties  that  the  rule  of  law  governiDg 
superior  and  servient  landowners  in  obstruct- 
ing and  diverting  the  flow  of  surface  water 
Into  and  upon  their  respective  premises  Id  the 
law  of  this  case,  and  the  rule  was  correctly 
announced  by  this  court  In  the  cases  of  R.  I. 
A  P.  Ry.  Co.  T.  Groves,  20  Obi.  101,  93  Pac. 
755,  22  L.  B.  A.  (N.  S.)  802;  G.,  O.  &  S.  ff. 
By.  Co.  T.  Blcbardson.  42  OkL  457,  141  Pac. 
1107:  Miller  v.  Marriott,  48  Okl.  170,  140 
Pac.  11&4:  McLeod  v.  Spencer,  60  Okl.  89, 
150  Pac  326:  Town  of  Jefferson  v.  Hicks,  23 
Okl.  684,  102  Pac.  70,  24  L.  B.  A.  (N.  S.)  214. 

[1 , 2]  We  think  the  rules  announced  by 
this  court  in  the  case  of  G.,  O.  &  S.  F.  By. 
Co.  V.  Richardson,  and  McLeod  v.  Spencer. 
SDpra,  are  particularly  applicable  to  the  case 
at  bar,  and  the  court  announced  the  rule  In 
syllabi  2  and  3  of  the  Richardscm  Case, 
which  Is  as  follows: 

"(2)  At  common  law  surfaee  water  was  re- 
Ksrded  as  a  common  enemy  Bgainst  whtcb  eicli 
proprietor  might  protect  hhnseU.  He  might 
send  it  back  or  pass  it  on  to  the  next  adjoii^ag 
proprietor  without  liability. 

"(3)  The  common  law  governing  the  diver- 
of  surface  water  as  adopted  and  applied 
fn  this  state  has  been  modified  and  restricted  to 
this  extent,  namely,  tiiat  etfch  proprietor  may 
divert  the  same,  cast  It  back  or  pass  It  along 
to  tbe  next  proprietor,  provided  he  ean  do  so 
withoot  injury  to  snch  adjoining  proprietor. 
XTsder  this  rule  of  law  no  one  la  permitted  to 
sacrifice,  his  neighbor's  property  in  order  to 
protect  his  own." 

We  think  It  Is  <dear  from  the  evidence  In 
this  case,  and  the  facts  found  by  the  trial 
court,  that  the  defendant.  In  cutting  the  ditch 
and  erecting  the  embankment  complained  of 
upon  bis  premises,  did  not  Infringe  upon  the 
rule  of  law  announced  In  the  cases  supra, 
but,  upon  the  other  hand,  was  In  the  proper 
exercise  of  his  rights  under  the  rule,  and  In 
thus  using  his  premises  violated  no  law  or 
rule  at  equity,  but  did  that  which  a  prudent 
and  provident  owner  should  have  done  to  pro- 
tect his  property,  and,  if  the  plaintiffs  had 
so  acted  in  the  preservation  of  their  own 
pn^rty,  they  would  either  have  constructed 
a  shnllar  ditch  and  embankment  upon  their 
own  property,  draining  the  same  where 
needed,  and  discharging  the  water  Into  the 
drainage  ditch  and  upon  their  own  property, 
which,  from  this  record,  could  have  easily 
been  accomplished  at  an  outlay  perhaps  not 
exceeding  one-half  the  amount  they  have  ex- 
pended In  the  prosecution  of  this  action 
against  their  neighbor. 

[t]  We  are  clearly  of  the  opinion  that  the 
conclusions  of  law  of  the  trial  court  were 
erroneous  under  the  evidence  and  his  findings 
of  fact  In  this  case,  and  that  In  equity  and 
good  conscience  the  Judgment  of  the  trial 
court  should  be  reversed,  and  Judgment 
should  be  rendered  dlamisslng  the  plaintiffs' 


HARBISON,  C.  J.,  and  EANS.  MILT.KR. 
and  KBNNAMEB,  ooacuc 
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iETNA  BUILDING  &  LOAN  A88^N  v.  HAHN 
•t  aL  (N*.  10029.) 

(Supreme  Court  of  Oklahoma,  Mardi  22, 1921. 
Behearing  Denied  May  81.  1021.) 

(8vUal»u  by  the  Court.) 

Bulidlsg  and  loan  auoolatlon  ^s»33(8)— LtM 
held  sot  usurious. 

Tbe  contract  hj  which  a  party  becomes  the 
owner  of  shares  of  the  stock  of  a  building  and 
toao  association,  to  be  paid  for  in  monttily  In- 
stallments running  through  a  long  series  of 
years,  and  borrows  from  the  asaodatitnr  on  Us 
stock,  the  interest  on  tbt  loan  being  the  legal 
rate,  is  not  to  be  treated  as  a  nsurions  loan; 
the  payments  supposed  to  constitate  tbe  usury, 
by  the  terms  of  the  contract,  being  made  on 
tbe  stock  debt,  not  the  loan. 

Appeal    from   District   Court,  JefltesoD 

County ;  Cham.  Jones,  Judge. 

Action  by  the  iGtna  Building  &  Loan  A»- 
soclatlon  against  Virginia  Elizabeth  Hahn 
and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.  Berersed  and  rananded, 
with  directiona. 

Jno.  D.  Bogera,  of  Top^,  Ean,,  ^  plain- 
tiff In  error. 

Bridges  A  Vertrees,  and  BL  B.  Andanon, 
all  cf  Wanrlka,  tot  defendants  In  error. 

JOHNSON.  J.  Ontbe21stdayof  Febmary, 
1917,  the  plaintiff  commenced  an  action  in 
the  district  court  of  Jefferson  (wunty.  against 
the  defendant  In  person  and  as  administra- 
trix of  the  estate  of  G.  A.  Hahn,  deceased,  to 
recover  the  sura  of  $153.18,  with  interest 
there<»i  at  the  rate  of  10  per  cent,  per  annum 
to  the  21st  day  of  February,  1017,  and  for 
costs  and  $2S  attorney's  fees,  alleged  to  be 
the  balance  due  on  a  promissory  note  ex.- 
ecuted  by  the  defendant  and  her  deceased 
husband  on  the  1st  day  of  February,  1900, 
and  to  foreclose  a  mortgage  on  lots  25  and 
26,  block  18,  In  the  Wanrlka  Heights  addi- 
tion to  Wanrlka,  Okl. 

The  plaintiff  allied  in  substance  that  It 
was  a  building  and  loan  association  organ* 
ized  under  the  laws  of  the  state  of  Kansas, 
and  authorized  to  do  business  In  the  state  of 
Oldaboma,  and  that  at  tbe  time  of  the  execu- 
tion of  the  note  in  controversy  C.  A.  Hahn. 
deceased*  and  defendant  were  the  owners. 
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of  2  shares  of  series  stock  In  dass  A  of 
said  bnlldlng  and  loan  association,  and  that 
said  note  was  for  the  snm  of  $450,  was  due 
and  payable  on  or  before  10  years  after  date, 
with  interest  thereon  at  the  rate  of  6  per 
cent,  per  annom,  payable  In  monthly  install- 
mmts  of  $2.25  each,  also  monthly  premium 
of  f  1.60  being  payable  on  the  5th  day  of  each 
and  every  month,  making  copy  of  said  note 
Bzhlblt  A  to  the  petition,  and  alle^g  that 
at  the  time  of  ezecntlon  thereof  said  defend- 
ants executed  a  mortgage  deed  covering  the 
said  lots  to  secure  said  note,  making  a  copy 
of  the  same  Exhibit  B  to  plaintiff's  petition. 

The  plaintiff  further  alleged,  in  substance, 
that  the  defendant  failed  to  make  payments 
due  on  saM  note  and  stock  on  the  5th  day  of 
July,  1914,  but  made  default,  and  failed  to 
make  any  payments  due  since  said  date,  by 
reason  of  which  failure  and  default  the  con- 
ditions of  said  mortgage  were  brc^en,  and 
the  plaintiffs  became  entitled  to  foreclose  tlie 
same,  and  that  at  the  time  of  the  execution  of 
said  note  and  mortgage  the  defendants  as- 
signed said  shares  of  stock  to  the  plaintiff  as 
additional  security  for  said  note,  Interests, 
dues,  premiums,  and  fees,  and  that  the  de- 
fendant had  been  given  credit  for  the  value 
of  said  shares  of  stock  In  the  sum  of  $416.- 
40,  leaving  the  sum  of  $]iS3.18  due,  as  berein- 
before  stated. 

On  April  7,  1017,  the  defendant,  Virginia 
Elizabeth  Hahn,  died  her  answer,  admitting 
ttie  execution  of  the  note  and  mortgage,  and 
that  nothing  had  been  paid  upon  the  note 
since  the  6th  day  of  June,  1914,  but  allies, 
as  a  defense,-  that  from  the  1st  day  of  Feb- 
ruary, 1900,  to  the  6th  day  of  June,  1914,  the 
defendant  and  her  late  husband  had  paid  the 
sum  of  $579.60,  and  prior  to  said  1st  day  of 
February,  1909,  had  paid  the  sum  of  $15, 
malElng  a  total  of  $592.60,  paid  In  monthly 
Installments  of  $8.75  each,  and  that  said 
contract  was  therefore  unlawful,  usurious, 
and  constituted  the  plaintiff  a  lender  and  the 
defendant  a  borrower  of  said  money  without 
the  protection  of  the  building  and  loan  law 
<^  the  state  of  Oklahoma,  and  prayed  that  the 
plaintiff  recover  nothing,  and  that  the  de- 
fendant recover  Judgment  for  sudi  sum  as 
may  be  shown  to  be  more  than  the  plaintiff 
was  entitled  to  receive. 

On  the  16th  day  of  July,  1917,  the  plain- 
tiff filed  Its  reply,  consisting  of  a  general  de- 
nial, and  denied  ttiat  the  defendant  had  paid 
any  amount  In  excess  of  the  amount  allowed 
by  law. 

A  Jury  was  waived,  and  the  cause  was 
tried  to  the  court,  and  the  defendant  was 
awarded  a  Judgm»it  by  the  court  in  the  sum 
of  $142.50,  to  reverse  which  judgment  this 
proceeding  In  error  was  regularly  commenced 
in  this  court. 

Hie  trial  court  made  no  separate  findings 
of  fact  and  conclusions  of  law,  but  the  facts 
foond  by'  the  trial  court  as  recited  In  the 
jounul  entry  of  the  Judgment  were  that  the 
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defendants  executed  their  note  to  the  plahi- 
tiff  In  the  sum  of  $450,  and  to  secure  the 
payment  of  said  snm  placed  as  collateral  se- 
curity with  the  plaintiff  the  stock  subscribed 
for,  and  gave  tbelr  real  estate  mortgage  upcm 
tbe  lots  described  in  plaintiff's  petition,  and 
that  at  the  time  the  said  Cbarles  Hahn  made 
application  for  the  loan  the  plaintiff  charged 
a  premium  of  $1.50  per  month  for  tbe  loan  of 
said  money,  and  the  same  was  charged  by 
plaintiff  arbitrarily  and  without  competitive 
bid,  and  in  addition  thereto  charged  interest 
at  the  rate  of  $2.25  per  mcmth,  payable 
monthly,  and  that.  In  addition  to  interest  and 
premium,  the  plaintiff  required  the  defend- 
ants to  pay  the  sum  of  $6  per  month  on  the 
stock  subscribed  for,  and  that  said  transac- 
tion was  usurious,  and  was  entered  into  by 
plaintiff  with  the  intention  of  avoiding  and 
evading  the  laws  of  the  state  of  Oklahoma, 
regulating  the  rate  of  Interest  to  be  charged, 
and  that  by  reason  thereof  the  plaintiff  is 
not  oitltled  to  receive  or  recover  any  in- 
terest upon  the  amount  loaned,  and  that  the 
defendants  bad  paid  to  plaintiff  up  to  tbe 
5th  day  of  June,  1914,  the  sum  of  tSSfLQO, 
and  by  reason  thereof  the  sum  of  %1^JS0 
was  paid  to  the  plaintiff  that  It  was  not  en- 
titled to  receives,  and  then  rendered  Judg- 
ment In  favor  of  the  defendants  for  the  sum 
of  $142.50,  being  the  difference  between  the 
Bum  so  paid  by  the  defendants  and  the  sum 
of  $460  borrowed  from  the  plaintiff.  These 
findings  and  conclusions  of  the  court  are  as- 
signed as  error  by  tbe  idalntlff  and  argued  In 
tbe  brief  of  counsel. 

The  defendant  offered  no  testimony  upon 
the  trial  of  tbe  c^use. 

Tbe  controlling  questions  are:  Was  the 
Interest  In  excess  of  10  per  cent,  received  or 
exacted  by  the  lender,  and.  If  so,  was  it 
knowingly  done  with  a  corrupt  intent  to 
evade  the  law  against  usury?  If  so,  tbe 
lender  Is  guilty  whatever  may  have  been  the 
scheme  or  plan  employed  by  the  lender.  Ttie 
burden  of  proof,  however.  Is  Mpon  the  bor- 
rower to  make  his  case ;  the  necessary  facts 
to  such  conclusions  will  not  be  presumed. 

Tbe  plaintiff's  testimony  consisted  of  tbe 
stock  certificate  for  the  two  shares  of  stock, 
and  note  and  mortgage,  and  copy  of  consti- 
tution and  by-laws  of  the  plaintiff  In  force  at 
the  time  the  loan  was  made  and  in  force  at 
the  time  of  the  trial,  the  testimony  of  tbe 
agent  of  tbe  plaintiff,  who  took  the  defend- 
ant's subscription  for  the  stock  and  the  ap- 
plication for  the  loan,  and  the  agent  of  the 
plaintiff  that  inspected  tlie  loan,  and  the 
officers  of  the  company  at  the  home  office, 
each  of  whom  testified  at  considerable  length 
and  practically  without  objection. 

The  undisputed  testimcmy  Is  in  effect: 
That  the  agent  of  the  plaintiff  informed  Mr. 
Hahn  at  tbe  inception  of  the  negotiations 
that  tbe  plaintiff  loaned  money  to  its  stock- 
holders only ;  that  if  he  became  a  stockbold- 
er  the  i^intUt  would  maks  Iilin  a  loan  at 


Digitized  by  Google 


MrSA  BUIU>INO  A  LOAN  ASSTT  T.  HABN 
att  P.) 


883 


straight  10  per  ceat  per  annum*  payable  In 
mwtUily  tautallmeBti,  to  be  secured  by  a 
ntortgage  on  tbe  premises  and  assignment  of 
bis  shares  of  stock  as  collateral  secnrlty; 
tliat  the  atods.  would  participate  In  the  prof- 
Its  of  the  company  to  be  credited  semiannual- 
ly, and  that  If  the  interest  and  stock  pay- 
iiMDtB  were  kept  op  for  the  term  of  112 
months,  the  borrower  In  this  Instance  would 


"Where  a  party  is  a  stodkholder  In  a  bolld- 
ing  and  loan  association  and  afterwards  be- 
comes  a  borrower  frcn  the  same  association, 
the  two  transactions  baTc  no  eomectlon  with 
Mcb  other,  and  cannot  be  commln^ed  to  sap- 
port  an  aedon  hi  nsDry.** 

"Interest  at  the  lawfol  rate  may  be  diaiged 
on  the  principal  of  the  loan,  without  regard 
to  tbe  weekly  or  montbly  rednctiona,  and  be* 
caase  tbe  interest  is  payable  montbly  or  weekly 


be  entitled  to  have  his  note*  of  $450  and  stock  :  does  not  render  it  Qsarioas." 


canceled,  and  would  receive  In  cash  $650; 
that  the  stock  transaction  as  to  the  pur- 
chase of  the  stock  was  closed,  and  4  months 
thereafter  the  loan  was  made;  that  60 
monthly  payments  of  $5  each  were  made  on 
tbe  stock  and  65  monthly  payments  of  in- 
terest of  $3.75  each  and  one  fractional  pay- 
ment of  $1.88  and  no  more,  after  which  pay- 
ments on  both  stock  and  Interest  ceased; 
that  some  time  thereafter  the  directors  of 


"Where  a  loan  is  made  bj  an  association  on  a 
pledge  of  its  own  shares,  tbe  rule  for  comput- 
ing interest  on  partial  psTments  has  no  ap- 
plication to  the  montbly  daes  paid  on  the  shares 
BO  pledged,  and  sudi  payments  do  not  bear  in- 
terest, or  reduce  the  amount  on  wblch  interest 
is  to  be  paid.  In  coniidering  the  gnestion  of 
usary  in  a  loan  from  an  association,  payments 
made  by  tbe  borrower  as  does  on  his  stock 
are  not  to  be  considered  as  interest,  since  so^ 
payments  are  not  made  (or  the  use  of  the  mon- 


the  plaintiff  closed  both  accounts.  The  stock  i  ey  borrowed,  but  in  order  to  acquire  an  interest 

'  in  the  property  of  the  association.  Equitable  B. 
&  L.  Aas'n  t.  Vance,  49  S.  C.  402,  27  S.  B.  274, 
20  a  E.  2M;  Thompson,  B.  ft  L.  Aas'n,  }  266, 
pp.  S44,  645;  Thompson.  R  ft  L.  Asa'n,  626; 
Richard  v.  Southern  BnUding,  etc,  Ass'n,  49 
La.  Ann.  481,  21  South.  643;  Thompson,  B.  ft 
L.  As^n,  428, 429;  Beeve  t.  Ladles,  etc..  Ass^ 
56  Ark.  885,  19  S.  W.  917.  18  L.  B.  A.  129. 

This  being  the  testimony  ot  the  platntUf, 
which  was  not  disputed  by  the  defaidant. 
we  find,  and  so  hold,  that  the  findings  and 
conclusions  of  the  trial  court  "that  8U(^ 
transaction  was  usurious  and  was  entered 
into  by  the  plaintifT  with  the  iotentlon  of 
avoiding  and  evading  the  laws  of  the  state 
of  Oklahoma  regulating  the  rate  of  In- 
terest to  be  charged,  and  that  by  reason 
thereof  the  plaintiff  is  not  entitled  to  receive 
or  recover  any  interest  upon  the  amount 
loaned,"  is  without  any  evidence  to  support 
it  and  is  therefore  usurious,  and  such  find- 
ings and  conclusions  must  be  disapproved. 
Compiled  Laws  1900,  was  the  applicable  law 
in  force  In  this  state  (article  8,  c.  15,  Bev. 
Laws  lOlCQ  the  date  that  the  contracts  In- 
v<^Ted  were  entered  Into. 

The  evidence  In  this  case  further  discloses 
that  there  were  18,691  stockholders,  repre- 
senting 38,056  shares  of  stock  of  the  value 
of  $5,635,438,  and  that  C.  A.  Hahn,  the  de^ 
fendant,  held  2  shares  of  this  stock;  that 
the  plaintiff  had  operated  In  Oklahoma  for 
about  20  years,  and  had  loaned  over  $10,000- 
000  during  that  time,  and  at  the  time  tbe  tes- 
timony was  given  had  $3,000,000  invested  for 
stockholders  In  flrst  real  estate  mortgages  In 
Oklahoma,  which  were  earning  the  stock- 
holders not  less  than  4  per  cent  semiannual- 
ly, and  that  Mr.  Hahn  had  received  his  pro 
rata  share  of  such  earnings.  Ttie  evld^ce 
also  dlsdoses  that  the  association  had  been 
dttfng  business  In  Waurllca,  Okl.,  for  about 
16  years,  and  at  that  time  bad  about  37  loans 
in  force  In  that  d^. 

This  evidence  removes  any  question  as  to 
tbe  abarw  of  8to<&  of  the  assodatton  being 


account  stood  as  follows: 

O  paymenti  of  |8  Mcb  ■  W  | 

Dividend  Mrasd    US  40 

B«*  TSlw  t464  40 

LtN  U  per  ecBt  ol  AtMi  fU  10 

11  w  «m 


authorized  by  B.  L.  1910.  f  1305,  H  6, 
10,  art  3,  constitution  and  t^-laws.  That  no 
premium  was  charged  upon  this  loan,  the 
testimony  being  that  two  separate  accounts 
were  kept  In  the  home  office,  one  an  Interest 
account,  the  other  a  stock  account.  That 
they  were  kept  In  different  departments,  and 
by  different  clerks  or  employees.  Tbe  In- 
tmst  account  was  credited  monthly  on  this 
loan  with  $3.75  (except  for  the  month  of 
January,  1900,  which  was  fractional,  being 
in  the  sum  of  $1.88)  frmn  February,  1909,  to 
June  4,  1014,  the  amount  of  such  credits  ag- 
gregating $246.63,  and  no  more.  The  stock 
account  was  credited,  beginning  October,  1908. 
with  $5  each  month  up  to  June,  1914,  ag- 
gr^tlns  $345,  also  by  semiannual  dividends 
at  the  rate  of  4  per  cait.,  aggregating  on  the 
said  date  tbe  sum  of  $86.28,  and  from  that 
day,  which  was  the  date  peym^ts  on  Interest 
and  stock  ceased.  The  stock  account  was 
thereafter  credited  with  dividends  In  tbe 
mm  of  $33.12,  and  was  charged  with  fines, 
$13.50,  10  per  cent  of  dues,  $34.50,  making 
$48,  leaving  balance  due  borrower  on  ac- 
count of  stodc,  $416l40,  which  was  credited 
on  the  principal  note  at  the  time  this  action 
was  commenced,  as  hereinbefore  stated. 
That  this  stock  participated  In  the  dividends 
earned  to  the  amount  and  in  the  same  man- 
ner (tf  all  other  stock' Issued  by  tbe  company. 


It  Is  dear  from  tbe  evidence  that  this 
loan  was  a  straight  loan  qf  $460,  witti  In- 
terest thereon  at  the  rate  of  10  per  cent  per 
annum,  payable  In  monthly  Installments  of 
$3.75,  and  tbat  no  oUm  or  greater  anunmt 
was  exacted  or  renrred. 
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held  b7  otber  than  small  Btockholders,  tbere 
being  18,691  stockbolders,  and  38,056  sharee, 
making  a  little  more  than  2  shares  of  stock 
to  each  stockholder,  and  conclusively  shows 
Uiat  the  plaintiff  was  created  and  Is  being 
operated  and  maintained  for  the  purpose  of 
accumulating  a  fund  by  the  monthly  sub* 
scrlption  of  savings  of  its  members  to  assist 
them  in  building  or  purchasing  for  them- 
aelves  dwellings  or  real  estate  by  loaning  to 
th^  the  requisite  money  from  the  funds  of 
the  association  upon  good  security,  and  for 
the  purpose  of  enabling  members  and  stock- 
holders thereof  to  provide  a  fund,  by  means  of 
small  periodical  payments,  which  can  be 
loaned  to  members  upon  advantageous  terms 
for  the  purpose  of  enabling  them  to  become 
home  owners,  and  thus  encourage  thrift  and 
economy  and  thereby  promote  good  citizen- 
ship, and  to  accommodate  the  poor  and  less 
fortunate  members  of  society  by  permitting 
them  to  make  payments  of  small  sums  out  of 
their  current  wages,  and  thus  obtain  the 
means  of  owning  modest  homes;  that  the 
organization  was  mutual,  and  that  the  etock- 
holders  share  and  ^are  alike  in  the  benefit 
and  profits,  as  well  as  the  losses  of  the  asso- 
ciation. This  was  one  of  the  regnlrem^ts 
which  this  court  held  to  be  necessary  In  the 
case  of  Midland  Savings  &  Tvoan  Co.  v.  NicoU, 
76  OkL  27,  183  Pac.  731.  and  the  case  of  Holt 
v.  ^tna,  78  Okl.  807,  190  Pac.  872  ;  9  C,  J. 
920>  921 ;  Thompson  on  B.  &  L.  Ass'n  <2d  Ed.) 
S  124;  Midland  Savings  &  Loan  Go.  t.  Dea- 
ton  et  al.,  67  Okl.  622, 157  Pac.  285. 

Having  reached  the  cwclusions  announced 
above,  we  think  the  case  cornea  clearly  within 
the  rule  announced  by  this  court  In  the  case 
of  Holt  T.  iGtna  Building  &  Loan  AasX 
supra;  iBtna  Building  &  Loan  Ass'n  t. 
Rouch,  82  Okl.  735,  124  Paa  24.  Therefore 
proper  credits  must  be  given  to  the  note,  and 
Interest  should  be  allowed  at  tb»  legal  rate. 

It  follows  that  plaintiff  is  entlUed  to  Judg- 
ment  tor  the  principal  of  the  note  sued  on, 
$450,  with  10  per  cent  Interest  per  annmn 
from  February  1,  1900,  which  amounted  to 
93O2JB0  on  February  21,  1917,  or  (Kindpal 
and  interest  $812.6^  and  that  the  defend- 
ant had  paid  on  acatont  of  Interest  and  stock 
with  dividends  thereoi,  9662.03,  which,  being 
appUed  upon  the  amaODt  due  upon  the  note 
with  accrued  intwest,  leaves  $160.47  at  that 
time  due  the  plaintiff. 

The  Judgment  of  the  trial  court  la  re- 
versed, and  the  cause  remanded,  wltii  direc- 
doDa  tiiat  Judgment  be  rendered  In  favor  of 
the  plaintiff  for  the  sum  of  $150.47,  with  in- 
terest theretm  from  date  at  the  rate  of  10  per 
cent,  per  annum  from  February  21, 1917,  and 
$26  attorney's  fees  fuid  for  costs  Incurred  in 
both  courts. 

HARRISON,  C.  J.,  and  PITCHFORD, 
NICHOLSON,  and  KENNAM&B,  Ji^  concur. 


(81  Okl.  2a*) 

SOUTHWESTERN  SURETY  INS.  CO.  T. 
DOUGLAS  et  aL  (No.  9B84.) 

(Supreme  Court  of  Oklahoma.  Hay  8,  192U 

(BpJMtm*  It  <ke  Oourt.) 

1.  Cearta  «»65— Olstrlet  Coart  laMatiea  as* 
til  adJouranflBt  alae  tie  or  aatll  axylratlH 
by  law. 

A  dlrtrict  court  legaDy  opened  for  aD  gen- 
eral purposes  continues  in  aesalon  ontfl  it  ad- 
journs sine  (Ue,  or  expires  by  law.  and  when  u 
adjoarnment  is  made  subject  to  call,  the  term 
Dot  having  then  expired  by  law,  convenes,  tbt 
court  is  legally  constituted,  and  its  acts  are  val- 
id and  binding. 

2.  Aotloa  «s>46— Caatfls  of  action  arising  eat 
of  same  traasaotloa  nay  ke  Joined  wbeUMr 
legal  or  equitable. 

Bevised  Laws  of  1910,  f  4738,  autborisei 
the  uniting  of  several  causes  of  action  in  the 
same  petition  whether  they  b«  such  as  ban 
heretofore  been  denominated  legal  or  eqnitabl* 
or  both,  where  they  all  arise  out  of  the  same 
transaction  or  traDsactiom  connected  with  tin 
same  subject  of  action. 

3.  Reformation  of  lottmmeats  ^»47  —  Raf- 
ermatloR  and  damages  for  breaeb  of  eoail- 
tion  may  be  had  In  same  action. 

As  courts  of  equity  have  always  asserted 
the  right  to  give  complete  relief  on  all  mattera 
properly  brought  before  them,  the  party  who 
geekB  in  a  court  of  equity  relief  by  reformation 
of  a  written  iustnanent  or  bond  may  aak  and 
obtain  reformation  thereof  and  damages  tor 
breach  of  a  condition  of  iadenmity  thersia 
contained  when  reformed. 

4.  Dltpositloa  ef  oauae. 

Record  examined,  and  It  appearing  that  aob* 
Btantial  Justice  liaa  been  done,  the  Jodgmeat 

of  the  trial  court  ia  affirmed.  • 

Miller,  J.,  dissenting. 

Appeal  from  District  Court,  Okfoaikee 
Codnty;  J.  W.  B<dai,  Judge. 

Action  by  Dnard  0.  Douglaa,  a  mlnw, 
BL  Husra,  his  guardian,  against  the  SonOi- 
westem  Surety  Insurance  Company  and  oth- 
ers.  Judgment  for  plaintiff;  and  defttidant 

insurance  company  appeals.  Affirmed. 

J.  C.  Wright,  of  Okemah,  and  £L  0*Ban- 
non,  of  Okmulgee,  for  plalntlff'tn  error. 

Martin  L.  Frerldis  and  S.  Huser,  both  cC 
Okemah,  for  defendants  in  oror. 

MILLER,  J.  This  was  an  action  commenc- 
ed in  the  district  court  of  Okfuskee  county 
on  the  25th  day  of  May.  1917,  by  Duard  C. 
Douglas,  a  minor,  by  B.  Huser,  his  guardian, 
as  plaintiff,  against  Harry  Dou^as,  W.  H. 
DlU,  and  the  Southwestern  Surety  Insurance 
Company,  as  defendants,  to  recover  against 
Harry  Douglas' as  principal  and  the  other 
defendants  as  sureties  under  separate  guar- 
dianship bonds  ^[ecuted  by  them,  lbs  said 
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sureties  were  bj  the  petition  asked  to  re- 
sponA  for  the  default  of  Harry  £>oagIa8  aa 
gaardlao  of  the  plaintiff.  The  case  was  tried 
to  the  court  without  a  Jury  on  the  23d  day 
of  October,  1917.  The  court  rendered  a  judg- 
ment in  favor  of  the  ptaintlCf  and  against 
defendant  Harry  Douglas,  aa  principal,  and 
defendant  i^outbwestem  Surety  Insurance 
Company  as  surety,  In  the  sum  of  $1,612.90 
with  Interest  and  costs.  Defendant  the 
Southwestern  Surety  Company  excepted  to 
the  Judgment  of  the  court,  gave  notice  of  up- 
peel  as  required  by  law,  and  portected  this 
appeaL 

The  plaintiff  In  error  sets  out  the  follow- 
ing assignments  of  errw: 

Said  court  erred  in  oTermling  the  motion 
of  plaiotlir  in  error  for  a  new  trial. 

"11.  Said  eoart  erred  in  not  rendering  judg- 
ment (or  the  plaintiCr  in  error  upon  the  evidence 
mbmitted  at  said  triaL 

"III.  Said  court  erred  in  rendering  any  judg- 
ment In  any  >nm  wbatsoevar  against  this  plain- 1  the  state  of  Oklahoma,  shall  he  <m  tiie  irst 


the  NorcmbM  term  of  said  court,  the  above- 
entitled  cause  coming  regularly  on  (or  hearing 
upon  motion  of  defendant  to  vacate  Judgment, 
the  court  being  fully  advised  and  Informed  In 
the  premises,  motitm  Is  OTermled;  exceptions 
allowed." 

The  fourth  assignment  of  error  of  the 
plaintiff  In  error  is  as  follows: 

"Said  court  erred  in  overruling  the  plaintifl 
in  error's  motion  in  arrest  of  judgment  derignat- 
ed  as  motion  to  vacate  Judgment,** 

This  ralaee  a  Jurladlctloiial  qnestlMi  vtaldi 
will  be  givoi  first  ctmdderatlon. 

Chapter  9,  Session  Laws  of  1915,  prescribes 
the  time  for  convening  the  regular  term  of 
court  In  certain  districts,  among  which  la 
district  Na  9,  In  which  Okfuskee  county  ts 
situated.   It  reads: 

"The  time  of  the  convening  the  r^lar  term 
of  district  court  In  each  county  in  judicial  dis- 
tricts numbers  two,  seven  and  number  nine,  of 


tiff  in  error  and  in  favor  of  the  defendant  In 
error,  Dnard  G.  Douglas,  for  the  reason  that 
the  same  was  not  supported  by  the  law  or  by 
the  evidence. 

*TV.  Said  court  erred  in  overrulins  tiie  plain- 
tiff in  error's  motion  In  arrest  of  jodsmsut  des- 
ignated aa  moti<m  to  vacate  Jadgmeat," 

The  plaintiff  In  em>r  then  raises  the  qvea- 
tlon  of  the  Jurisdiction  of  tiie  court  to  hear 
and  determine  this  acticm  at  the  time  it  at- 
tempted to  do  so.  contending  that  the  court 
was  not  l^tly  In  sessimi. 

The  Jonmal  enti7  of  Judgment  makes  this 
recital: 

"This  cause  coming  on  to  be  heard  In  its 
tepilar  order,  on  this  the  23d  day  of  October, 
1917,  one  of  the  regular  judicial  days  of  the 
Asgust,  1917,  term  of  the  district  court  •  •  •  " 

Thereafter  a  motion  was  filed  to  vacate  the 
Judgment,  which  motion  reads : 

"Cunes  now  aald  defendant,  Southwestern 
Sore^  InsuraDCe  Company,  and  -moves  the 
court  to  vacate  and  set  aside  and  hold  for 
naoght  the  purported  judgment  rendered  herein 
on  the  23d  day  of  October,  1917,  for  the  follow- 
ing reasons,  to  wit: 

"I.  For  the  reason  that  said  Judgment  Is  void 
and  has  no  binding  force  or  effect  against  the 
defendant,  Soothwestem  Surety  Insurance 
Company. 

For  the  reason  that  the  court  was  with- 
out Jnris^ctira  to  hear,  try,  and  determine  the 
same,  or  to  render  judgment  therein  at  the  time 
eald  purported  Judgment  was  rendered. 

"III.  For  the  reason  that  the  court  was  not 
legally  in  session  at  the  time  the  aforesaid  pur- 
ported judgment  was  rendered. 

"Wherefore  defendant  prays  the  court  to 
vacate,  set  aside,  end  hold  for  naught  the  afore* 
said  purported  judgment  rendered  herein  on 
the  23d  day  of  October,  1917,  as  aforesaid." 

The  above  motion  was  passed  on  by  the 
eourt,  and  the  following  order  made: 

■^ow  <m  tUa  the  7  day  of  January,  A.  D. 
the  same  bdng  ■  rnnlar  Judicial  day  of 


Monday  In  each  of  the  respective  months  here- 
inafter set  out  In  this  section  after  each  of  the 
respective  counties,  to  wit:   •   •  • 

"District  number  nine:  In  Hughes  county 
March,  July  and  December.  In  Okfuskee  coun- 
ty February,  August  and  November." 

We  find  that  the  first  Monday  in  August, 
1917,  occurred  on  the  6th  day  of  that  month. 
Plaintiffs  In  error  say  In  their  brief  they 
admit  that  the  court  was  r^pilarly  In  session 
on  August  6,  1917.  The  case-made  then  con- 
tains a  complete  recwd  of  the  adjournments 
and  convening  of  the  district  court  of  Okfos- 
keo  county  from  August  6tb,  until  the  con- 
vening of  the  next  term,  which  is  on  tbe  6th 
day  of  November,  1917.  It  will  not  be  neces- 
sary to  set  each  and  every  one  out  In  full, 
but  we  will  set  out  sufficient  of  them  for 
the  purpose  of  passing  on  the  Jurisdictional 
question. 

"Now  on  this  the  6th  day  of  August,  A.  D. 
1917,  the  same  being  the  regular  day  of  the 
August  term  of  said  court,  the  court  orders  that 
court  be  adjourned  and  the  same  Is  hereby  ad- 
journed but  It  is  not  tbe  intention  of  the  court 
to  adjourn,  sine  die,  but  the  'ssme  la  adjourned 
subject  to  caU.** 

Pursuant  to  the  foregoing  adjonmmmt 
"subject  to  caU,**  court  did  not  convene  until 
September  lOtb,  when  court  wan  cravened 
as  follows: 

"Now.  OB  this  the  10th  day  of  September,  A. 

D.  1917,  court  convened,  pursuant  to  adjourn- 
ment. 

"Present:  Hon.  Geo.  0.  Crump,  judge;  H.  O. 
Jones,  court  clerk;  Berry  Jones,  sheriff;  T.  S. 
Hurst,  county  attorney;  A.  F.  Hall,  court  re- 
porter; 

"Public  proclamation  of  the  opening  of  £ourt 
having  been  announced,  tbe  following  among 
other  proceedings,  were  had,  to  wiL" 

It  then  appears  that  court  was  In  session 
Ml  September  10,  11, 12, 18,  14,  and  IG.  when 
the  foUowlng  order  wan  made: 
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"Now  on  this  the  16  iaj  of  September,  A.  D. 
1917,  eoart  !>  ordered  to'  take  recees  sabject  to 
eall,  ud  tb»  same  is  her«b7  done." 

'  It  again  appears  that  the  court  waa  not  In 
Be«sioQ  from  September  19,  1917,  until  Oc- 
tober 22,  1017,  when  the  following  ordar  otm- 
venfng  court  was  made: 

"Now  on  this  the  22d  day  of  October,  A.  D. 
1917,  the  same  beiag  a  regular  Judicial  day  of 
the  August  term  of  said  court,  court  hereby 
convenes  pursuant  to  adjournment. 

"Present;  Hon.  Geo.  C.  Crump,  jiidge;  M.  G. 
Jones,  coart  clerk;  T.  S.  Hurst,  county  attor- 
ney; Berry  Jones,  sheriff;  A.  F.  EaU,  court 
reporter. 

"Public  proclasnation  of  tbe  opening  of  court 
having  been  announced,  the  following,  among 
other  proceedings  were  had,  to  wit." 

On  the  22d  day  of  October,  1917.  the  fol- 
lowing adjourning  order  was  made: 

"Now  on  this  the  22  day  of  October,  A.  D. 
19l7,  court  hereby  takes  recess,  subject  to  call." 

This  order  was  made  convening  court  <n 
the  23d  of  October : 

"Now  on  thia  tiie  23d  day  of  October,  A.  D. 
1917.  court  Is  hereby  convened,  pursuant  to 
adjournment. 

"Present.  Hon.  Geo.  O.  Cramp,  Judge;  M. 
C.  Jones,  court  clerk;  T.  S.  Hurst,  county  at- 
torney; Berry  Jones,  sheriff;  A.  V.'Hall,  court 
reporter. 

"Public  proclamation  of  tbe  opening  of  court 
having  been  announced,  the  following,  among 
other  proceedings  were  had,  to  wit.** 

It  was  on  Qie  23d  of  October  this  case  was 
Med  and  Judgment  rendered.  The  plaintiff 
In  error  contends  that  when  tbe  district  court 
was  adjourned  tm  fbe  6tb  day  of  August, 
1917,  subject  to  call,  and  did  not  convene 
again  until  September  10,  1017,  said  term 
lapsed  and  the  court  was  not  l^Ily  In  ses- 
sion subsequent  to  tbat  time.  We  And  that 
another  order  was  made  on  the  16tb  day  of 
Septonber  wb«i  tbe  court  took  a  recess,  sab- 
ject to  call,  and  was  not  again  convened  until 
October  22, 1917. 

We  do  not  agree  ydOk  this  contention.  In 
re  Nichols*  Win,  Phebns  et  aL  r.  Vinson  et 
at.  64  OkL  241,  166  Pac. ,  1087.  We  quote 
parsfH'Bph  9  of  tbe  syllabus: 

"June  10,  1915,  after  a  hearing  upon  motions 
to  remand  cause  to  the  superior  coort,  motions 
were  denied,  whereupon  heai^  on  pending  mo- 
tions to  suppress  depositions  was  continued  un- 
til July  19th  following,  and  order  made  setting 
the  case  for  trial  on  tbe  same  day.  On  July 
7tb,  8th,  and  9th,  farther  preliminary  motions 
in  tbe  cause  were  heard  before  anotber  judge, 
and  on  the  latter  day  the  coort  ordered  the 
stenographer  to  make  a  transcript  of  the  record 
and  file  tbe  same  witb  the  clerk  on  July  19th, 
whereupon  tbe  records  disclose  court  adjourned 
subject  to  call.  On  the  day  fixed  for  trial  by 
the  order  of  June  10th,  and  on  whidi  by  order 
of  July  9th,  the  stenographer  was  directed  to 
file  his  traneertpt  of  the  record,  vis.  July  IWi, 
court  waa  duly  eonvened  'pursuant  to  adjonfa* 


ment,*  and  afterwards  the  cause  went  t*  trial 
and  waa  proceeded  with  until  July  SOth,  when 
the  trial  ended.  The  judges  who  presided  at 
the  hearings,  both  in  the  month  of  June  and 
July,  were  assigned  to  hold  court  by  the  Ghief 
Justice  of  this  court  pursuant  to  section  9,  art. 
7,  Const,  during  the  times  occupied  both  in 
making  op  the  issues  and  in  the  trial  of  the 
case.  At  no  time  during  the  trial,  or  while  the 
cause  was  In  the  lower  court,  was  objection 
made  that  because  of  the  form  of  the  order  of 
adjournment  of  July  9th  the  court  was  not  le- 
gally convened  on  Jnly  19th.  Held,  that  neither 
the  parties  nor  the  conrt  having  treated  the  or- 
der as  an  adjournment  sine  die,  and  the  parties 
having  appeared  and  without  (Ejection  pro- 
ceeded to  brial,  and  no  question  being  made  tliat 
the  term  was  not,  in  the  first  Instance,  legally 
convened,  an  objection  that  the  court  was  not 
legally  In  session  during  the  trial,  made  for  ttie 
first  time  in  tbe  court.'  should  be  denied." 

The  case  of  the  Union  Pacific  Railroad 
Go.  V.  Hand,  7  Kan.  380,  contains  a  very 
learned  discussion  on  the  question  of  adjoum- 
ments  of  court  by  Kingman,  0.  J. : 

"A  goesticai  is  raised  In  limine  of  emitroIUag 
importance.  The  facte  necessary  to  understand 
it  are  these:  The  verdict  in  the  case  was  re- 
turned, and  judgment  entered  thereon  on  Sat- 
urday the  fifth  of  December,  and  at  the  cloae 
of  the  day  the  court  adjourned  to  Monday,  the 
7th;  but  neither  on  Monday,  the  7th,  nor  oa 
Tuesday,  the  8th,  was  any  court  held,  the  dis* 
trict  judge  being  absent.  On  the  8th  of  De- 
cember the  motion  for  a  new  trial  was  filed 
with  the  clerk.  On  the  ftth,  tbe  Judge  having 
reached  Lawrence,  the  court  was  opened,  and 
the  motion  for  a  new  trial  was  heard  and  over- 
ruled, and  time  given  to  make  a  case;  and  that 
case  80  made  raises  all  the  questions  but  one 
made  in  this  court  It  is  insisted  by  defendant 
in  error  that  all  the  proceedings  tied  on 
'Wednesday  the  9th,  were  coram  non  judice,  and 
present  no  basis  on  which  this  court  can  act 
The  record  shows  tbat  on  Monday,  tbe  7th,  and 
on  Tuesday,  the  8th,  the  court  was  adjonmed 
the  sheriff,  the  order  red  ting  the  absence  of 
the  judge,  being  detained  by  a  severe  atom. 
Section  719  of  the  Civil  Code  is  referred  to  as 
sustaining  tbe  correctness  of  the  action  of  tlie 
sherilf.  This  section  seems  clearly  to  refer  to 
the  beginning  of  a  term,  and  therefore  is  not 
applicable  to  this  case.  It  was  Inserted  for 
the  sole  purpose  of  saving  the  term  if  the  judge 
was  detained  from  the  place  for  any  cause. 
Thomas  v.  Forgarty,  19  Cal.  644;  People  v. 
Sanchez,  24  CaL  17.  By  the  common  law  a 
failure  to  open  the  court  en  tbe  first  day  of  tiie 
term  wrought  a  loss  ot  tbt  whole  term.  Peo- 
ple V.  Bradwell,  2  Cow.  445.  The  great  Incon- 
venience arising  from  this  principle  early  led 
to  Its  correction  by  legislation.  Accor^ngly 
tbe  English  parliament  in  the  S  Geo.  IV.,  18, 
made  provisions  that  the  court  might  be  opened 
at  some  day  subseqaent  to  the  first  day  of  the 
term,  and  that  all  records  and  proceedings 
should  be  made  up  as  of  the  first  day  of  the 
term  <2  Bac.  Abr.  title  Courts,  p.  714);  and 
our  ezaminatlofi  has  shown  that  simflar  laws 
Mve  been  passed  in  many  of  the  states.  This 
section  of  our  Gode  having  only  reference  to 
the  be^nulng  of  tbe  term,  the  act  of  the  sherffl 
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tdjonnilnc  the  eoart.  wu  dmply  a  nallitT. 
T«t  we  do  not  think  that  the  term  vas  lost  br 
the  nUoummeDt  of  the  court  on  Saturday  till 
Monday,  and  ita  not  coDTeniuf  till  Wednesday* 
!lThe  term  of  the  court  la  fixed  by  law.  Baring 
mm  opened,  it  ao  coutinoea  till  the  term  ex- 
piree, or  an  adjournment  alae  die  la  made.  The 
adjoamment  from  day  to  day  does  not  iuepend 
tU  fnnctiona.  After  the  court  baa  adjoamed 
for  the  day.  it  ie  a  common  practice  for  grand 
lories  to  continue  their  aeiaiona,  swear  wit- 
nesBcs,  pursue  their  Investigations,  and  find 
bills;  and  i>etit  Juries  freQoently  remain  out 
all  night  in  deliberation,  and  make  up  their 
verdicts,  while  the  journal  showa  that  the  court 
has  adjourned.  Each  of  these  Juries  is  part 
of  the  court,  performing  important  functions; 
and  the  court  is  always  in  aesriwi  in  (act,  lo 
that  it  can  protect  the  Jnrlea,  and  enforce 
proper  conduct  on  their  part  'For  sll  general 
porposea  the  court  is  considered  as  in  session 
from  the  commencement  till  the  close  of  Its 
term.'   Barrett  t.  State.  1  Wie.  175. 

"In  the  case  Just  cited,  the  court  had  ad- 
Jouroed  tin  the  next  day,  and  some  hours  after 
the  adjournment,  and  before  the  next  day  had 
bcKuo,  recclTed  a  verdict  in  a  criminal  ease, 
which  was  held  good,  on  grounds  that  necea- 
■arily  cover  the  case  under  condderation.  At 
eemmou  law  the  whole  period  of  a  term  was 
looked  upon  as  a  single  day,  and  everything 
doae  at  Uie  term  was  regarded  as  done  of  that 
day.  We  need  not  point  oat  what  innovations 
onr  statutes  have  made  on  this  doctrine,  but  we 
nowhere  find  it  entirely  abrogated.  The  statute 
still  makes  Judgment  liens  revert  to  the  first 
itay  of  the  term  at  which  the  judgment  is  ren- 
dered. There  is  an  evident  purpose  on  the 
part  of  the  courts  to  so  construe  the  law,  if  pos- 
sible, as  win  uphold  the  sessions  of  courts  ac- 
tually doing  bu^eaa.  Bee  Womack  t.  Womack, 
17  Tex.  1;  Cook  v.  Skelton,  20  IlL  107;  Jones 
T.  State,  11  Ind.  857.  In  this  .case  we  find 
there  present  the  Judge,  the  dark,  and  other 
miDieterial  officers  at  a  timt  and  place  where  it 
is  by  law  authorised  to  be  held,  properly  organ- 
ised at  the  beginning  of  the  term,  and  perform- 
ing the  fxmctiona  of  a  court.  This  must  be 
hdd  to  be  a  court  l^ally  conatltnted,  and  (uUy 
aathorised  to  transact  bnslneBa.  2  Bac.  Abr. 
S,  16,  title  'Courta.'  TUa  conclusion  makes  it 
necessary  to  examine  the  various  questions 
raised  In  the  record." 

1%18  case  had  been  followed  In  8tst«  t. 
Harf^  84  KuL  ISO,  118  Pae.  dOl,  and  oth- 
er caaes. 

Id  coDEdderiDg  the  foregoing  qDestton,  we 
have  not  made  any  distinction  between  the 
words  "adjournment"  and  "recess,"  We  are 
not  holding  that  these  words  are  synony- 
mous, but  for  the  pnrpoee  of  this  case  It  Is 
not  necessary  to  draw  any  fine  lines  <tf  dl8< 
tinctlon. 

"Where  the  record  of  the  board  of  supervisors 
showed  that  the  boud  adjourned  to  a  speci- 
fied time,  an  amendment  of  the  record  showing 
that  it  took  a  reeeBs  until  that  time  was  unim- 
portant; the  words  'recess'  and  'adjourn'  both 
meaning  that  the  meeting  was  postponed  until 
the  time  specified."  Beetle  v.  Boberts.  156 
Iowa,  57b,  187  N.  W.  1006,  Ann.  Oaa.  IftlSB. 
7T0, 


[1]  We  hold  that  the  court  having  regular- 
ly convmed  on  the  first  day  of  the  term  as 
provided  by  law  and  being  regularly  In  ses- 
sion on  that  day,  and  no  other  term  of  court 
In  the  same  district  having  intervened  dur- 
ing the  time  the  court  waa  either  adjourned 
or  taking  a  recess,  subject  to  call,  the  term 
of  the  district  court  of  Okfuskee  county  did 
not  lapse. 

[I,  8]  We  will  now  conalder  the  merits  of 
the  case.  The  record  in  this  case  discloses 
this  state  of  fiicts:  That  Harry  Doai^ 
was  ttie  guardian  of  his  two  minor  sons, 
Duard  O.  Douglas  and  Raymmtd  E.  Douglas; 
that  he  waa  appcdnted  as  such  guardian  by 
the  ooonty  court  of  Okfuskee  county  in 
gnardianahlp  proceeding  No.  8B.  Thereafter 
Oie  guardianship  proceedings  were  divided, 
and  Baymond  B.  Douglas*  guardianship  was 
conducted  under  case  No,  631,  and  Duard  G. 
DouglaiT  guardianship  was  conducted  under 
case  No.  609. 

On  January  10,  1911,  in  case  Na  009,  Du< 
ard  0.  Doui^as,  minor,  a  petition  having  been 
filed  to  sell  real  estate  of  said  mlnw  at  a 
hearing  had  on  the  12tb  day  of  January, 
1911,  the  court  made  an  order  requiring  the 
guardian,  Harry  Douglas,  to  give  additional 
bond  hi  the  penal  sum  of  $2,000  before  the 
sale  of  said  real  estate.  Thereafter  certain 
of  the  real  estate  belonging  to  Duard  C. 
Don^a  was  sold  the  guardian  under  the* 
order  of  said  county  court  The  sate  of  same 
was  duly  confirmed  on  February  11,  1911. 

On  February  10,  1911,  an  additional  bond 
was  executed  by  W.  H.  Dili  pursuant  to  an 
order  of  January  12,  1011.  This  bond,  how- 
ever, recited  the  name  of  Raymond  R.  Doug- 
las and  waa  in  the  penal  sum  of  $1,000. 

In  the  order  confirming  sale  of  real  estate 
entered  on  the  11th  day  of  March,  1911.  in 
the  Duard  O.  Douglas  case.  No.  609,  this 
statemmt  appears  in  the  order  of  the  court : 

"The  court  further  finds  that  said  guardian 
has  executed  additional  bond  herein  as  requir- 
ed and  the  aame  has  been  aivroved." 

In  tlie  Baymond  B.  Douglas  ease  In  the 
county  court,  being  No.  631,  an  applicatlcm 
having  been  filed  to  sell  certain  lands  of  the 
minor,  Baymond  R  Douglas,  the  court,  on 
the  llth  day  of  February,  1911,  entered  Its 
decree  of  sale  of  real  estate  by  guardian  and 
required  additional  bond  to  be  glvm  in  the 
penal  sum  of  $1,000. 

miereaf  ter  and  on  the  23d  day  of  February, 
1911,  this  bond  .was  executed  and  Is  the 
bond  In  controversy  In  this  action. 

"Additional  Bond  on  Sale  of  Real  EsUte, 
Adm'r,  Ez'r,  Gnardion.    In  County  Court. 
"State  of  Oklahoma,  Okfuskee  County. 

"In  the  Hatter  of  the  ICstate  of  Raymond  R. 
Douglas.  Know  all  men  by  these  presents,  that 
we,  Harry  Douglas,  as  principal,  and  the  South- 
western Surety  Insurance  Co.  as  sureties,  are 
held  and  firmly  bound  unto  the  Baymond  B. 
Douglaa  &  oonnty  Judge  <A  (Mtfuskee  Co.,  atau 
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of  Oklahoma,  In  the  pen^  snm  of  two  tiioasand 
dollani,  lawful  money  of  the  United  States,  for 
tbe  payment  of  which,  well  and  truly  to  be 
made,  we  bind  onreelves,  our  heirs,  executors, 
administrators  and  assigns  jointly  and  aeTerally 
by  these  presents. 

"The  condition  of  the  above  obligation  Is  sach, 
that  whereat  on  the  11  day  of  Feb.  1911,  an 
order  was  entered  by  the  county  court  of  Ok- 
fuskee  county,  state  of  Oklahoma,  authorizing 
the  above-named  principal  as  guardian  of  the 
estate  of  Raymond  IL  Douglas  to  sell  certain 
Teal  estate  belonging  to  said  estate,  and  pro- 
viding therein  that  said  *  •  •  should  give  an 
additional  bond  in  the  above-named  sum,  before 
making  Bucfa  sale. 

"Now,  therefore,  If  the  said  Harry  Douglas 
as  Ruch  guardian  shall  faithfully  execute  the 
duties  of  sudi  trust  according  to  law,  then  this 
obligation  to  be  void  otherwise  to  remain  In 
full  force  and  effect. 

"In  witness  whereof,  we  have  hereunto  sub- 
scribed our  names  this  23  day  of  Feb.  1911. 
Harry  Douglas.  The  Soathwestern  Surety  In- 
surance Company,  by  G.  B.  Cornier,  At^.  in 
Fact    [Corporate  Seal.] 

"Subscribed  and  sworn  to  before  me  this 
 day  of  ,  191—. 

"I  hereby  approve  the  above  bond  tl4s  25 
day  of  Feb.,  1911. 

"[Seal.]         W.  A.  Huser,  County  Judge." 

Indorsed  on  back:  - 

"No.  631.  In  County  Court.  In  .  the  Matter 
of  the  Raymond  B.  Douglas.  Additional  Bond. 
Filed  Feb.  23,  1911.  M.  B.  Hicks.  Clerk  Co. 
Court. 

"Recorded  in  Ad  Bond  Be  cord  Book  1,  page 
147.'* 

Afterwards  ^rr7  DonglaB  w&a  dlscbargtia 
as  guardian  of  each  of  said  minors,  ano  B. 
Hnser  was  anKiinted  bis  successor  In  each 
ease. 

On  April  7,  1916,  B.  Huser,  as  guardian  of 
Bi^ond  B.  Douglas,  Instituted  a  suit  In 
the  district  court  of  Okfuskee  county,  being 
case  Ko.  2080,  and  sought  to  recover  from 
defendant  tbe  Sootbwestem  Surety  Insurance 
Company  on  said  bond  above  set  out. 

Tbe  defendant  tbe  Southwestern  Surety 
Insurance  Conrpany  answering  admitted  tbe 
execution  of  tbe  bond  in  the  guardianship 
estate  of  Raymond  B.  Douglas,  and  set  op 
as  Its  defense  that  no  liability  had  accrued 
iu  favor  of  Raymond  R.  Douglas  for  which 
the  surety  company  was  liable  under  the 
bond. 

On  the  trial  of  the  case  the  court  found 
the  issues  in  favor  of  the  defendant  surety 
company  and  against  tbe  plaintiff.  This 
Judgment  was  roidered  on  the  20th  da;  of 
July,  1916. 

The  defendant  in  error  in  this  case,  in  or- 
der to  charge  plaintiff  in  error  .with  liability, 
alleged  In  its  petition  that  it  was  the  intent 
of  all  tbe  parties  concerned  and  so  understood 
by  each  and  all  of  them  that  this  bond  should 
have  been  for  the  braeflt  of  Duard  C  Doug- 
las instead  of  Baymond  B.  Douglas,  and  tbat 


both  guardianship  proceedings  were  pending 
under  the  same  style  and  number  in  the 
county  court,  and  that  it  was  a  mere  clerical 
error  that  the  name  of  Raymond  R.  Douslas 
was  inserted  in  the  bond,  whereas  It  was  tbe 
Intention  of  all  the  parties  to  Insert  the  name 
of  Duard  C.  Douglas,  ^e  action  was  to  re- 
form the  bond  and  for  Judgment  on  it  aa  re- 
formed. 

Counsel  for  defendant  in  error  then  dte 
the  following  authorities  in  support  of  the 
Judgment  rendered  by  the  trial  court  'to  sus- 
tain the  theory  that  a  mistake  In  the  name 
of  the  obligee  will  not  Invalidate  the  bond: 
Brandt,  Suretyship  &  Guaranty  (3d  Ed.)  i 
32,  p.  81;  Rice  v.  Theimer,  45  OkL  618, 
146  Pac.  702;  Thompson  v.  Grider  imp.  Co, 
36  Okl.  165,  128  Pac.  266 ;  U.  S.  F.  &  G.  t. 
Hansen,  36  Okl.  459,  129  Pac,  60,  Ann.  Gas. 
1915A,  4<^;  S.  W.  Surety  Insurance  v.  Rlch- 
arfl,  62  Okl.  122,  162  Pac.  468;  Mclntlre  v. 
Linehan,  178  Mass.  263,  59  N.  B.  767;  U.  S. 
F.  &  G,  Co.  V.  Commonwealth  (Ky.)  104  S. 
W.  1029;  State  v  Wood.  81  Ark.  205,  10  S. 
W.  624;  Rlggs  v.  Miller,  34  Neb.  666^  62  N. 
W.  567:  Turner  T.  Blllagram,  2  Cat  S21; 
Morgan  v.  Thrift,  2  Cal.  662;  People  t.  Sam- 
uel Love,  10  Cal.  676;  Nlcbolay  t.  Eay.  6 
Ark.  69,  42  Am.  Dec.  680;  Lafferty,  Adnu  t. 
Lafferty,  10  Ark.  268;  Dolton  t.  Gain,  14 
Wall.  472,  20  L.  Ed.  830;  Collins  r.  Chastain. 
(Tex.  Civ.  App.)  36  S.  W.  608;  Carnegie 
Pblpps  &  Co.  T.  Hnlburt,  70  Fed.  200,  16  a 
C,  A.  498. 

In  most  of  these  cases  the  bond  ran  In  the 
name  of  the  state,  where  It  should  have  run 
to  some  municipality  or  vice  versa.  However, 
tbe  mere  mistake  in  the  name  would  not  in- 
validate the  bond;  if  it  was  a  clerical  error, 
the  bond  should  be  reformed  to  conform  to 
tbe  intention  of  the  parties. 

The  Southwestern  Surety  Insurance  Com- 
pany, plaintiff  in  error  here,  set  np  In  Its 
answer  in  this  actbm  all  of  the  proceeding 
had  bi  said  case  No.20801n  whleb  Baymtmd 

B.  Douglas  was  platntiff  and  tbHa  plaintiff  In 
error  was  defendant  TblB  was  not  a  jfliOi  In 
res  judicata,  but  merely  to  shaw  that  the 
Insurance  cmnpany  admitted  and  uudwstood 
tbat  It  had  executed  and  was  liable  under  a 
bond  to  Baymond  B.  Douglas.  There  being 
only  one  bond  issued  by  it,  this  was  compe< 
t&it  evidence  to  support  Its  defense  wherein 
It  denied  that  it  executed  a  bond  or  even  in- 
tended to  execute  a  bond  in  favor  of  Duard 

C.  Douglas.   It  accepted  Its  liability  to  Ray- 
mond R.  Douglas  under  this  bond. 

Harry  Douglas  testified  tbat  he  was  tbe 
father  of  Duard  C.  Douglas  and  the  guardian 
who  had  defaulted;  that  C.  B.  Conner  was 
his  attorney  while  he  was  acting  as  such 
guardian  and  conducted  the  land  sate  on  Du- 
ard C.  Douglas*  allotment;  that  C.  B  Con- 
ner was  also  the  attorney  In  fact  tor  the 
plaintiff  In  error.  Southwestern  Surety  Insar- 
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ance  Company,  and  executed  the  bond  in 
controversy  in  thla  action  aa  attorney  In  fact 
for  said  surety  company;  that  at  the  time  of 
the  execution  of  this  bond,  witness  "made  a 
contract  with  the  Sonthwestem  Surely  Insur- 
ance Oompaoy  and  the  CitiEens*  State  Bank 
that  thla  money  was  to  be  deposited  In  the 
Citizens'  State  Bank  subject  to  approral  of 
the  county  judge  or  the  Soath.weetem  Suie^ 
Insarance  Company." 
W.  H,  Dill  testlfled  as  follows: 

"By  Mr.  rrericba:  Q.  What  ia  your  namel 
A.  W.  H.  Dill. 

"Q.  Mr.  Dill,  what  habeas  were  yon  in  in 
1911,  in  this  iewnt  A.  I  was  In  the  Citiiena' 

State  Bank. 

"Q.  I  hand  yon  defendant's  Exhibit  *A,'  and 
ask  yon  if  yoa  ever  seen  that  before?  A.  Yea, 
air. 

"Q.  Whose  bandwritiDg  Is  that  In?  A.  Mine. 

**Q.  The  bandwrltinf  of  the  body  of  the  bond 
Is  in  your  handWritinffT  A.  Tea,  sir. 

What  Is  that?  Tell  the  court  about  the 
ctfcumstances  of  that  hood,  Mr.  Din.  A.  That 
is  a  bond  made  for  Harry  Douglas,  guardian 
of  Raymond  R.  Douglas,  for  $1,000. 

"Q;  How  did  yon  happen  to  draw  ap  that 
bond,  Mr.  DiU?  A.  Well,  Harry  Doaglaa, 
guardian,  was  gjing  to  sell  eome  land  of  his 
ward,  Raymond  R.  Douglas,  and  be  gave  me  the 
data  from  the  county  Jndge's  office,  and  I  pre- 
psred  this  bond,  and  he  signed  it,  and  I  signed 
it  and  delivered  It  to  the  dark  up  here,  Mr. 
racks. 

"Q.  Do  yoQ  remember  the  day  that  the  bond 
was  executed  that  was  signed  by  C.  B.  Conner, 
attorney  In  fact,  that  was  signed  by  the  South- 
western  Surety  Insarance  Company?  A.  Do  I 
remember  the  date  of  the  bond? 

"Q.  Tes.  Now,  do  you  remember  anything 
that  happened?   A.  Tes,  sir;  I  do. 

"Q.  State  to  the  court  what  happened  that 
day  betwen  Conner  and  yon  and  Barry  Doug- 
las. A.  There  was  a  Joint  contrtd  agreement 
made  at  the  time. 

"By  the  Court:  Q.  In  writing,  or  not?  A. 
They  are  usually  in  writing,  and  this  one,  per- 
haps, was  in  writing.  The  attorney  usually 
drew  the  contract  and  delivered  it  to  the  bank. 
Conner  bad  an  agreement  of  that  kind. 

"By  Mr.  O'Bannon:  We  object.  The  instru- 
ment itself  woald  be  the  best  endence. 

"By  the  Court:  Sostained.  Were  these  funds 
put  in  yoor  bank  at  the  time  of  tbia  aalel  A.  I 
tUak  th^  were. 

"Q.  Do  yon  know  whether  It  was  under  the 
snpenision  of  the  Sonthwestem  Surety  Com- 
pany or  not?  The  checking  out  of  it?  A.  I 
don't  know;  under  my  superrision,  but  in  that 
agreement  C  B.  Conner,  agent  of  the  Sonth- 
westem Surety  Insnranee  Company,  mp«Tia- 
ed  It 

"Q.  Did  he  supervise  it?  Do  you  remember? 
A.  I  don't  remember  whether  the  checks  were 
O.  K.'d  or  not 

"By  Mr.  Wright:  Q.  Ton  are  the  same  W.  H. 
Dill  who  was  defendant  in  this  case  until  a  few 
minutes  ago?  A.  Tea.  rir;  I  was  defendant" 

[4]  We  bold  that  under  this  evidence,  and 
it  not  bdng  dlq>Qted  or  contradicted,  it  la 
Buffldoit  to  auataln  the  findings  of  the  court 


changing  the  name  in  the  bond  from  Raymond 
R.  Douglas  to  that  (tf  Duard  0.  Douglas.  Un- 
der the  bond  as  reformed,  there  is  a  liabil- 
ity against  the  surety  company  In  favor  of 
Duard  C.  Donglas. 

There  ia  no  prejuulcial  error  in  the  rec- 
ord, and  the  Judgment  should  be,  and  the 
same  is  hereby,  affirmed. 

All  the  Justices  concur,  except  KENNA- 
MER,  J.,  not  participating,  and  MILLEK,  J., 
who  dissents. 

MILLER,  J.  (dissenting).  The  writer  of 
the  opinion  of  the  majority  court  does  not 
agree  with  the  conclusions  reached  therein. 

It  is  the  policy  of  our  Judicial  i^stem  to 
have  certaio  times  for  convening  the  various 
courts.  Usually  the  time  for  convening  the 
term  of  court  is  fixed  by  statute.  When  so 
fixed  every  person  may  take  notice  thereof; 
this  Is  necessary  for  the  orderly  dispatch  of 
the  public  business  In  the  courts.  Attorneys 
and  litigants  have  notice  of  It,  as  .well  aa 
the  public  generally.  The  holding  of  a  term 
of  court  Is  public  business  and  In  which  the 
public  Is  Interested.  It  is  one  of  the  impor- 
tant branches  of  our  system  of  government 
It  is  deemed  so  essential  to  give  public  no- 
tice of  the  time  of  convening  a  term  of  a 
court  of  record  that  where  the  specific  date 
is  not  fixed,  it  is  invariably  provided  that 
public  proclamatltm  be  made  thereof  by  ad- 
vertisement In  newspapers  or  posting  of  no- 
tices so  that  the  public  as  welt  aa  Utiganta 
and  attorneys  may  be  fully  apprised.  • 

Chapter  102,  Session  laws  of  1910,  after 
providins  for  the  terms  of  the  district  court 
In  most  of  the  districts,  then  made  the  fol- 
lowing provision  fior  adjourning  district 
courts  and  for  calling  spedal  terms: 

"The  regular  term  of  any  district  court  may 
be  adjourned  from  time  te  time,  or  sine  die,  by 
a  resident  Judge  of  the  diatrict  court  or  by  any 
other  district  judge  assigned  and  bolding  court 
in  such  district,  but  such  adjournment  shall  be 
[to]  a  time  prior  to  the  convening  of  the  next 
regular  term. 

"The  regular  judge,  or  any  Judge  assigned, 
may  make  all  orders  with  reference  to  the  ad- 
journment of  the  term. 

"Special  terms  of  the  district  court  in  any 
county  in  a  district  may  be  called  by  the  resi- 
dent judge  of  said  diatrict,  by  order  entered  of 
record  in  such  court,  notice  of  aueb  q)ecial  term 
to  be  given  In  at  least  two  eousecotlve  Issnes 
of  a  weekly  newspaper  pnblisbed  and  of  general 
drculation  In  such  county,  prior  to  the  conven- 
ing of  such  special  term." 

The  question  presented  by  the  contrattma 
of  plaintiff  in  error  depends  upon  the  con- 
struction of  the  first  paragraph  above  quoted. 
The  succeeding  paragraphs  have  been  quoted 
for  the  purpose  of  throwing  what  light  they 
may  npcm  the  first  paragraph.  In  order  to 
get  at  the  spedflc  meaning  of  tbia  leglalative 
act  autborizlnK  a  court  to  adjourn  dnilng 
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term  time,  we  wHl  quote  die  first  paragraph 
leavinc  out  Oie  parts  that  ma7  mt&c  to  otlier, 
things,  and  it  .would  read  as  follows : 

"The  r«galar  term  of  an;  district  court  may 
be  adjourned  from  time  to  time,  *  *  *  but 
such  adjoemment  shall  he  to  a  time  prior  to 
the  jConTesinc  of  the  next  tegular  term.** 

Ttda  makm  it  necessary  to  constrae  the 
meanlDS  of  die  lArase  **troni  time  to  time"  as 
used  In  this  section  of  tiie  statute.  Webster's 
International  DlctiiHiary  defines  tlie  word 
"time"  as  follows: 

"That  in  which  erents  are  distiDguisbed  with 
reference  to  before  and  after,  begiuilng  and 
end;  relation  with  reference  to  concurrence  or 
succession;  the  measurable  aspect  ot  duration; 
that  witiiin  which  change  is  determined." 

As  need  here,  the  first  word  "time"  Indi- 
cates the  beginning  of  the  adjournment  or 
auspoision  of  the  court.  The  second  word 
"time"  Indicates  the  end  of  tbe  duration  of 
the  adjonrmnent  or  suspension  of  court. 
The  lieglslature  in  nsing  the  word  "time"  in 
the  first  Inetance  knew  that  it  meant  a  spe- 
cific, definite,  fixed  period,  hour  or  day,  for 
its  event  or  happening,  to  wit,  the  specific, 
definite  hour  or  day  the  court  adjourned  or 
announced  its  adjournment  which  might  be 
either  to  another  time,  another  day,  or  sine 
die.  The  Legislature  realized  and  compre- 
hended that  this  time  would  speclfically  and 
definitely  be  fixed  by  the  act  itf  the  court  in 
doing  it  (adjourning).  The  same  word  "time" 
being  again  ^ployed  erldoitly  was  Intended 
to  mean  anothw  time  which  would  be  as 
definitely  fixed,  but  left  to  the  discretion  of 
the  court,  which  by  its  <ffder  would  adjourn 
to  a  day  certain. 

If  the  phrase  "from  time  to  time'*  Is  to  be 
construed  so  that  the  court  may  make  an 
otA&r  adjourning  the  court  subject  to  caU, 
or  take  a  recess,  subject  to  call,  and  then 
all  of  the  ofSdals  ccmstitutlng  the  court  leave 
the  courthouse  or  the  courtroom  with  no  in> 
t^tlon  or  eqiectatlon  of  transacting  any 
furthw  court  businns  for  on  indefinite  num- 
ber of  days,  we^a,  or  eren  months,  nntU 
some  day  tile  district  Judge  happens  In  there 
and  decides  he  will  hold  court,  men  the  last 
part  of  the  paragraph  above  quoted  Is  abso- 
lutely meaningless.  It  says,  "but  such  ad- 
journment shall  be  to  a  time  prior  to  the 
convening  of  the  next  regular  term.**  If  the 
adjournment  or  recess  Is  subject  to  call,  with- 
out any  Immediate  expectation  of  the  court 
resuming  the  transaction  of  business,  then  it 
could  not  be  determined  until  the  court  was 
reconvened  whether  or  not  It  was  adjourned 
to  a  time  prior  to  the  convening  of  the  next 
regular  term.  This  would  be  left  entirely  to 
the  wish,  convenience,  or  caprice  of  the  Judge. 
The  Le^Blature  evidently  did  not  have  any 
intention  of  leaving  a  matter  of  so  great  im- 
portance to  tbe  public  at  large  locked  up  in 
the  bosom  ot  the  trial  Judge.  Th*  term  hav- 


ing been  fixed  by  the  Legldatore  to  convene 
on  the  first  Monday  In  August,  1917.  and  that 
Monday  being  the  6th  day  of  August,  1917, 
the  time  was  definitely  fixed.  Oonrt  having 
been  regularly  convened,  it  was  within  the 
power  of  the  trial  Judge,  under  the  statute 
above  quoted,  to  have  the  court  adjonmed  to 
September  10,  1917,  or  to  any  other  specific 
date  before  tbe  5th  day  of  November,  1917, 
which  was  the  day  fixed  by  statute  for  the 
convening  of  the  November  term;  November 
6th  being  the  first  Monday  In  November,  1917. 

It  is  clear  that  the  trial  Judge  did  not  have 
any  definite  idea  as  to  what  day  he  would 
expect  to  reconvene  tbe  August  term  cft  the 
district  court  of  Okfuskee  county.  Neither 
the  Judge,  the  attorneys,  the  officers  of  the 
court,  the  litigants,  or  the  public  hod 
knowledge  of  any  definite  time  when  the 
court  would  convene  for  the  ^rther  transac* 
tion  of  business;  nether  was  there  any  reo 
ord  made  from  which  this  information  oMild 
be  obtained. 

It  is  said  by  defendant  In  erm  Oiat  the 
court  did  not  intend  to  adjourn  the  tern 
sine  die,  and  this  is  true,  for  the  order  ex- 
pressly so  states.  But  the  court  cannot  ei- 
ther Intentionally  or  unintentionally  set  at 
naught  the  statutes  which  were  enacted  tar 
the  expressed  purpose  of  governing  the  ac> 
tion  ot  the  court  If  it  can,  then  we  have  dls* 
posed  of  and  forew  In  the  future  diqtensed 
with  tbe  l^ialative  brondi  of  our  gorem- 
ment. 

We  wish  it  strictly  understood  that  there 
are  of  necessity  many  adjoummente  and  re- 
cesses during  the  progress  of  the  trial  of 
cases,  and  especially,  in  the  trial  of  cases 
before  a  Jury  or  when  a  grand  Jury  may  be  In 
session,  when  it  would  be  entlr^  proper  to 
take  a  recess  subject  to  call  and  not  ttt  , 
any  definite  time.  It  Is  not  necessary  Oat 
every  time  tiie  court  may  take  a  recess  or  sus- 
pend the  active  bnsineBs  (tf  the  court  tiut  it 
must  announce  that  it  wHl  take  A  recos  to 
a  certain  hour  or  minute  in  tiie  day.  But 
when  ft  court  does  adjourn  or  take  a  recesib 
subject  to  call,  witiiout  any  Immediate  Inten- 
tbm  of  resuming  the  transaetlcni  ot  the  pub* 
11c  business  (tf  the  court  at  any  definite  thns 
in  the  immediate  futore^  and  does  not  recon- 
vene for  days  or  weeks,  such  adjonmmeot  or 
recess  amounte  to  an  adjournment  of  the 
term  sine  die. 

"Adjonmment  of  the  regular  term  of  a  coun- 
ty court,  without  fixing  in  the  order  of  id- 
Jourumeut  any  time  at  which  the  court  •ball 
reconvene,  preelndea  the  eonrt  from  agam 
convening  until  the  time  fixed  1^  law  for  the 
next  "regular  eession  of  the  court."  Irwin  v. 
Irwin,  2  Okl,  180,  37  Pac.  548;  Black  on  Judg- 
ments, Vol  1,  SecUon  179;  Barla  v.  Earls,  27 
Ean.  538;  Balm  v.  Nnmi,  63  Iowa.  641,  19  N. 
W.  810;  Langblln  v.  Peckbam.  66  Iowa,  121, 
23  N.  W.  294;  Eirtiey  v.  Marshal  S.  M.  Co^ 
i  Colo.  Ill;  Filley  v.  Cody,  4  Colo.  109:  WifU 
T.  WallbauB,  89  DL  (16^ 
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Defaidant  In  error  Insists  that  Oit  case 
Is  soTemed  b7  the  decisloii  of  Sharp,  C.  J., 
Id  Re  Nichols'  Will,  Phebns  et  al.  v.  Vinson 
et  al.,  64  Okl.  241,  168  Pac.  1087.  In  that 
caM  the  court  was  In  session  on  July  7,  8, 
and  9,  1915,  and  made  orders  In  that  case  on 
each  day.  On  July  9.  191R.  the  ronrt  granted 
leave  to  withdraw  dtpodtlona  for  the  pnrpoe* 
of  attaching  notice  and  certificate.  It  also  or- 
dered the  stenographer  to  make  a  transcript 
of  the  record  and  file  same  with  the  clerk  on 
Jnly  19, 1915,  and  this  case  had  been  specifical- 
ly set  for  trial  oo  July  19, 1915.  mien  the  court 
adjourned,  snbject  to  ealU  On  July  19,  1915, 
the  court  convened  with  Judge  Charles  O. 
Watts  presiding  and  the  cause  came  on  for 
trial.  The  records  In  the  office  of  the  derk 
of  the  Supreme  Court  showed  that  orders 
assigning  Watts  to  hold  court  In  Pot- 

tawatomie county  were  made  by  Chief  Jus- 
tice Kane  as  follows:  On  July  3d,  to  hold 
court  July  Till  and  Stti:  on  July  8th,  to  h(^d 
court  July  9Qi ;  July  ITth,  to  hold  court  for 
one  week  begbmlng  July  19tb;  July  24tb,  a 
further  order  to  hold  oonrt  for  one  week  be- 
ginning Jnly  26tta.  The  <^nlon  then  makes 
it  de«r  that  the  oonrt  Is  not  determining  the 
i^ect  of  an  order  of  adjoammrat,  subject 
to  call,  as  an  abstnct  pn^oritlcm,  but  Tlew< 
ed  In  the  Usbt  of  all  ttie  orders  mado  In 
Oils  caae^  and  thm  states: 

It  Is  possible  that  cases  may  arise  wherein 
a  ffifferent  role  shooUl  be  applied,  but  such  is 
not  the  ease  voder  ctHDslderatitm.'* 

The  case  of  Railroad  Co.  v.  Hand,  7  Kan. 
880,  quoted  from  In  the  majority  opinion,  is 
based  on  an  entirely  different  statute  than 
ours.  One  of  the  reasons  adranced  In  that 
opinion  Is  that  the  term  Is  considered  as  one 
day;  that  Judgments  all  relate  back  to  the 
first  day  of  the  term;  this  rule  does  not  ob- 
tain Id  this  state  under  our  statntes. 

All  prooeedlnga  had  In  a  court  at  a  time 
when  the  holding  of  Bn<^  court  is  not  au- 
thorized by  law  or  when  the  term  has  expir- 
ed or  its  Jurisdiction  is  not  exerclsea  wlthm 
the  time  prescribed  by  law ;  It  Is  not  a  legally 
constituted  court,  and  such  proceedings  are 
toUL  11  eye  728. 

"An  assemblage  of  the  proper  t^cera  at  the 
proper  place,  but  at  a  time  not  authorized  by 
law,  does  not  cocstitute  a  court;  and  any  Judi- 
cial proceeding  then  had,  which  nader  the  law 
can  be  had  only  in  term  time,  are  null  and 
T<Ai."  In  re  Jamas,  4  Okl.  Cr.  R.  94,  111  Pac. 
047. 

"A  judgment  of  the  probate  court  rendered 
In  a  civil  action  wherein  the  sum  in  cootroversy 
exceeds  the  Jurisdiction  of  a  Justice  of  the 
peace,  and  which  Judgment  was  so  rendered  at 
the  tfane  when  the  court  waa  not  legally  in  ses- 
sion, is  void  for  want  of  Jarisdictfon. 

"Judgments  rendered  by  a  court  not  legally  in 
senioD  are  void. 

"Where  terms  of  court  are,  under  the  law, 
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fixed  at  stated  periods,  and  tiie  court  falls  to 
convene  at  the  time  so  fixed,  and  by  reason 
thereof,  the  coart  la  not  legally  in  aescion,  the 
parties  to  an  action  cannot,  by  agreement,  con- 
fer Jmrisdietlon  upon  the  court  to  render  a 
judgment  binding  upon  the  parties."  Ameri 
can  Fire  Ins.  Co.  v.  Pappe,  4  CMcl.  110,  43 
Pac.  1066;  Garlick  v.  Dunn,  42  Ala.  404 
Brumley  v.  State,  20  Ark.  77;  Cain  v.  Ooda, 
84  iQd.  209;  McCool  v.  State,  7  Ind.  378 
White  V.  BiggB,  27  Me.  114;  Bx  parte  De  Ha; 
8  8.  C.  664;  Hodges  v.  Ward,  1  Tex.  244;  Wil 
son  V.  State,  37  Tex.  Cr.  B.  373,  36  S.  W.  390, 
38  S.  W.  624,  39  a  W.  373;  Withers  v.  FuUer 
30  Grat  (Va.)  547;  Jobnston  v.  Hunter.  60 
W.  Ta.  62,  40  S.  SL  44a 

If  the  trial  was  had  and  Judgment  r^der- 
ed  when  the  court  was  not  legally  In  ses- 
sion, the  act  of  the  court  was  coram  non  Ju- 
dloe  and  void.  American  Fire  Ins.  Co.  v. 
Pappe,  supra;  In  re  McClaskey,  2  Okl.  668, 
37  Pac.  864;  In  re  McClasky,  52  Kan.  34,  34 
Pac.  459;  In  re  Terrlll,  52  Kan.  29,  84  Paa 
457,  39  Am.  St  Rep.  327;  Earls  ▼.  Barli» 
supra;  In  re  Bfllllngtcm,  24  Kan.  214;  Cta- 
luaha  T.  Bntterfield,  8  IlL  227;  In  re  Waltv 
James,  4  Okl.  Cr.  R.  m  Ul  Pac.  047,  supra; 
Wlghtman  v.  Karsner,  20  Ala.  446;  State  t. 
Roberta,  8  Ner.  230. 

Defendant  In  error  says  that  both  parties 
announced  ready  tm  trial.  Tba  record  shows 
Uiat  no  obje^lon  .was  made  <m  ths  ground 
that  the  court  wbm  not  l^^ally  In  sessloii; 
but  eren  had  they  tried  the  case  by  agree- 
ment, this  would  not  give  the  court  Jurisdic- 
tion, for  Jurl8dlcti<w  cannot  be  conferred 
agreement  American  Fire  Ins.  Co.  t.  Pap- 
pe, soprs;  Barls  t.  Earls,  supra;  Galnsha 
Butterfleld,  supra;  Francis  v.  Wells,  4  Colo. 
274. 

'Hie  Judgment  shotdd  ban  been  set  aside 
because  It  was  rotd. 


BREWER  V.  STATE.   (NO.  A-3498.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 

May  27,  1921.) 

rSyUo&iM  bv  EditoHal  Staff.) 
Intoxioating  llqsort  ^=>236(20)— Evidence  )■- 
sufflolent  to  sustain  oonvlotion  for  transport- 
ing liqaor. 

In  a  prosecution  for  transporting  Intoxicat- 
ing liquor,  evidence  held  toanfflelent  to  sustain 
a  conviction. 

AiH>ea1  from  County  Goort,  Hui^ies  Coun- 
ty; John  Ia  Coflman,  Judge. 

Jesse  Brewer  was  convicted  of  transport- 
ing Intoxicating  liquor,  and  he  ideals.  Re- 
versed. 

J.  U  Skinner,  of  H<ddettTllle,  fbr  plaintiff 
In  error. 

The  Attorney  General  and  W.  0.  Hall,  Asst. 
Atty.  Gen.,  for  the  Stateu 
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PER  CURIAM.  The  plaintiff  In  error  was 
c<«iTlct0d  on  a  charge  of  transporting  Into^- 
'  eating  liquor  from  a  i>olnt  unknown  In  Hughea 
county  to  the  town  of  Yeager  on  or  about 
the  24th  day  of  March,  1918,  and  In  accord- 
ance with  the  verdict  of  the  Jury  was  sen- 
tenced to  be  c<mfined  for  30  days  in  the  coun- 
ty jail  and  to  pay  a  fine  of  $50.  He  ai»peala 
from  the  judgment 

The  evid^ce  shows  that  the  defendant 
was  arrested  as  he  got  off  of  the  nortb-bouod 
Frlaco  passenger  train  at  the  town  of  Yeager, 
by  an  officer,  and  a  quart  of  whisky  and  a 
pint  of  alcohol  was  taken  from  his  grip. 

For  the  defense,  Sam  Hughes,  sheriff  of 
Hughes  county,  testified  that  he  Is  well  ac- 
quainted with  the  defendant's  general  repu- 
tation In  the  community  where  he  resides  for 
being  an  upright  and  law-abiding  man,  and 
that  that  reputation  was  good. 

Ih.  A.  M.  Butts  testified  that  he  was  the 
defendant's  family  physician,  and  about  the 
date  alleged  was  treating  the  defendant's 
daughter,  and  advised  the  defradant  that  a 
teaspoonful  of  wtiislEy  three  or  four  tinves  a 
day  would  help  the  girl  to  get  better  and  ad- 
vised the  use  of  alcohol. 

As  a  witnesa  In  his  own  behalf  the  defend- 
ant testified  that  he  lived  a  mile  south  of 
Teager;  that  be  had  beai  at  Fort  Worth, 
Tex.,  and  had  lawfully  purchased  this  whis- 
ky for  medicinal  purposes,  under  the  advise 
of  his  family  physician ;  that  he  did  not  have 
the  whisky  for  the  purpose  of  drinking  It,  or 
for  the  purpMe  of  sale,  but  solely  fbr  medici- 
nal purposes. 

"We  deem  It  unnecessary  to  consider'  the 
various  errors  assigned.  It  Is  saffldent  to 
say  after  a  careful  examination  and  condd- 
eratlon  of  the  testtmoiiy  we  are  of  the  opin- 
ion that  the  conviction  Is  not  sustained 
the  evidence^  Wherefore  Qu  jtidgment  Is  re- 
T«raed.  . 


RODDIE  V.  STATE.  (No. 

(CMminal  Court  of  Appeals  of  Oklahoma. 
May  28,  1921.) 

(ByUahv*       fhe  Oovrt.) 

1.  Crimind  law  €=9364(1)— When  axplasalory 
declarations  admissible  stated. 

If  a  dedaratioD  whicli  serves  to  explain  an 
act  Is  made  by  the  defendant  while  doing  the 
act,  sudi  declaration  Is  admissible  in  evidence 
when  the  motive,  object,  or  purpose  of  the  act 
is  the  subject  of  the  Inquiry. 

2.  Criminal  law  «=>363— Dselar^tion  admissi- 
ble as  part  of  res  gesta. 

Declarations,  as  a  part  of  the  res  gestn, 
are  regarded  as  verbal  acta  or  verbal  parts  of 
an  act,  indicating  a  present  purpose  or  inten- 


tion, and  therefore  are  admitted  in  proof  Ukt 
any  other  material  facts. 

3.  Criminal  law  «=>3I2,  345,  363,  364(2)-0lB> 
laratlons  not  inoompetent  merely  beotsss  pn- 
cetflog  actual  commission  of  crime;  prepira* 
tlons  always  relevant  to  show  intent;  decla* 
rations  accompanyino  acts  of  preparatioi  ai- 
missible. 

If  a  declaration  explains  a  relevant  tact,  H 
is  not  incompetent  merely  because  its  utterance 
precludes  the  actual  commission  of  the  crime. 
Bvidence  is  always  relevant  which  shows  that 
the  defendant  made  preparations  to  comoiit  i 
crime,  and  from  such  preparative  actions  i 
criminal  intention  may  be  inferred.  Dedari' 
tions  accompanying  these  acts  of  prqiaratioB 
are  received  to  explain  their  significance,  and, 
indirectly,  to  iUomhiate  the  subsequent  conduct 
and  state  of  mind  of  the  defendant. 

4.  Criminal  law  *s>364(2)— Oefestfaafs  Ms> 
ntloes  held  admissible  as  res  fssta. 

On  a  trial  for  murder  it  became  Importsnt 
to  ascertain  in  what  state  of  mind  defendsib 
was  at  the  time  he  discharged  his  pistol,  wheth- 
er the  act  wag  done  with  deliberation,  or  nnder 
such  sudden  excitement  of  fear,  or  sarpriae,  or 
provocation  as  would  reduce  the  homicide  from 
murder  to  manslaughter,  or  as  wonld  justify  the 
use  of  a  deadly  weapon  in  resisting  an  aBunU. 
The  evidence  showed  that  defendant  had  u 
affray  with  the  father  of  the  deceased  at  tin 
courthouse;  that  be  then  went  to  his  office  and 
was  informed  that  deceased  and  his  father  vert 
on  the  streets  looking  for  him  for  the  paipote 
of  doing  him  great  bodily  harm;  that  defendant 
then  took  a  pistol  from  his  desk  and  put  it  in 
his  podiet,  end  went  down  on  the  street,  and 
went  Into  the  second  store  from  the  stsirwty  t* 
his  office;  be  came  out  and  passed  a  drag  store 
adjoining  said  stairway,  stopped  and  talked  iv^th 
a  group  of  men,  then  turned  and  went  to  the 
drug  store  In  front  of  which  the  shoo'tiog  oc- 
curred. Bach  witness  who  testified  to  these 
acts  of  the  defendant  was  asked  what  state* 
meat,  if  any,  defendant  made.  On  the  state's 
objections,  the  statements  by  witnesses  as  to 
what  defendant  ssid  were  exdnded.  ffeld^  that 
the  defendant's  statements  and  declarationa 
were  admissible  as  a  part  of  the  res  gesttt,  and 
their  exclusion  was  prejudicial  error. 

5.  Homhide  «s3llO,  ll6(4)-^'Great  parsosai 
lijsry"  daflned. 
The  phrase  "great  personal  Injury,"  as  naed 
In  the  statute  (section  2334,  Rev.  Laws  1910), 
means  something  more  than  apprehenrion,  how- 
ever imminent,  of  a  mere  battery.  It  means  I 
serious  and  severe  bodily  injury  of  a  greater 
degree,  not  necessarily  amounting  to  a  felony. 
In  order  to  justify  the  assault  and  to  alay  an 
assailsnt.  within  the  meaning  of  this  section, 
there  must  be  an  apparent  design  on  the  put 
of  such  assailant  to  either  take  the  life  of  the 
person  assailed  or  the  infliction  of  some  great 
bodOy  injury,  not  necessarily  amounting  to  i 
felony,  if  carried  out,  and,  in  addition  thereto, 
there  must  be  reasonable  ground  for  believing 
that  there  is  imminent  danger  of  such  design 
being  accomplished. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Great  Personal  Injury.] 
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«.  Crinlial  law  «=>8I4(()— Homldtfe  «=»300 
(7)— lutniotioa  luvlag  Jury  In  doubt  u  to 
how  to  apply  H  eirouooHo;  luatrusUon  as  to 

"nalmiao"  error. 

An  InatructtOD  Ib  erroneooi,  althongh  cor- 
rect as  an  abstract  proposition  of  law,  if  it 
leaves  the  Jury  in  doubt  or  ancertainty  a*  to 
bow  it  should  be  applied  to  the  evidence. 

7.  Crimlaal  law  iSz»923( 9)— Objection  to  Juror 
OB  ground  of  opinion  not  available  after  coa- 
victiou  In  absence  of  ehailengo. 

Where  a  defendant  accepts  a  Juror  without 
ayailing  himself  of  the  rig;ht  to  ehallenge  him 
for  cause,  he  wlH  not,  after  conviction,  be  al- 
lowed to  make  the  objection  that  the  juror  bad 
formed  and  expressed  an  opinion  adverse  to  him, 
as  a  ground  for  a  new  trUd. 

8.  Criminal  law  «=3l  i63(6)-rMl8condDct  of  one 
Jnror  Is  mlscoDduot  of  Jury;  prejudice  to  de- 
fendant from  misoonduct  of  Jury  will  be  pre- 
sumed. 

The  Jury  being  composed  of  12  individuals, 
the  miscondact  of  any  Juror  which  might  have 
been  prejwUcial  to  tbe  defendant  is  misconduct 
of  the  Jnry,  became  the  Jury  can  only  act  aa 
a  unit,  and  where  In  a  capital  case  aadi  mis- 
conduct exposed  the  Jury  to  improper  influences, 
prejudice  to  the  defendant  will  be  presumed, 
and  the  burden  of  proof  is  on  the  state  to  show 
that  as  a  matter  of  fact  the  defendant  suf- 
fered no  injury  by  reason  of  rach  misconduct. 

9.  CrinUal  law  ^639(1) —Judgoa  ^2t  — 
Judge  cannot  be  praetlolug  uttoniey. 

Under  the  etatntei  of  this  etate  an  attorney 
at  law,  who  hcdds  a  commisuon  as  judge  of  any 
court  of  reoord  in  this  state,  is  prohibited  from 
practicing  law  as  an  attorney,  counselor,  or  ad- 
vocate in  any  of  the  state  courts  so  long  as  he 
occupies  such  official  position. 

10.  Criminal  law  «=9l  186(1)— Disqualification 
of  Judge  and  participation  by  him  In  trial  er- 
ror. 

When  a  Judge  of  a  court  of  record  disqusl- 
ifies  in  a  criminal  case  and  on  the  part  of  tbe 
prosecnUon  participates  in  the  trial,  a  judgment 
of  conviction  will  be  reversed  on  the  ground 
that  the  defendant  did  not  have  a  fair  and  im- 
partial triaL 

Appeal  from  IMstrlct  Court,  Pontotoc 
County ;  O.  B.  Dudley,  Judge. 

Reuben  M.  Boddle  was  convicted  of  man- 
daughter  In  the  first  degree,  and  be  anteals. 
Reversed  and  remanded. 

Robert  Wlmbish.  King  &  Crawford,  W.  F. 
Schulte,  and  B.  C.  King,  all  at  Ada.  J."B. 
Dudley,  of  Oklahoma  City,  and  Ben  F.  Wil- 
liams and  John  B.  Luttrell,  both  of  Norman, 
tot  plaintiff  In  error. 

S.  P.  Preeling,  Atty.  Gen.,  W.  C  Hall, 
Asst  Atty.  Gen.,  Wayne  Wadlington,  Co. 
Atty.,  of  Ada,  W.  W.  Pryor,  of  Wewolca, 
and  J.  F.  McKeel.  of  Ada,  for  the  State. 

DOYLE,  P.  J.  nils  appeal  is  from  a 
Judgment  of  conviction  In  the  district  court 


of  Pontotoc  county,  rendered  January  20, 
1&19,  In  pursuance  of  a  verdict  finding  the 
defendant  guilty  of  manslaughter  in  the 
first  degree  and  assessing  tria  punishment  at 
confinement  In  the  p«iltentlary  for  10  years. 

l^e  InfcmnatioQ  in  substance  charged  that 
the  defendant,  Reuben  M.  Roddle.  did  In  said 
county  (m  tbe  3d  day  of  October,  1917,  com- 
mit the  crime  murder  by  shooting  (me 
Percy  Barton  with  an  automatic  pistol. 

Benben  M.  Boddle,  the  defendant.  Is  a  law- 
jer,  an  ex-state  senator,  and  has  been  prom- 
inent In  political  aflfain  In  the  stated  The 
deceased,  Percy  Barton,  was  a  soldier,  home 
on  a  furlough,  about  22  years  ot  age.  He 
was  tbe  B<m  of  C  O.  Barton,  a  lawyer  and 
a  former  Judge  at  tbe  county  court  of  Pon- 
totoc county. 

Tbe  evidence  shows  that  on  the  3d  day  of 
OcUiber,  1918,  the  defendant  and  Judge  Bar^ 
ton  were  opposing  counsel  In  a  matter  be- 
ing beard  befwe  the  district  court  at  Pontic 
toe  county.  In  the  course  of  tbe  hearlns, 
Just  before  the  noon  hour,  an  altercaUon  oo- 
curred  between  the  deftedant  and  Judge 
Barton,  and  they  engaged  In  a  fist  fight  in 
tbe  court  room,  which  was  somi  stopped  and 
the  parties  separated  by  bystanders.  The 
court  properly  excluded  the  details  of  tbe 
dIflSculty  between  the  defendant  and  Judge 
Barton.  Immediately  after  the  affray  Judge 
Barton  called  the  defendant  a  vile  name  and 
said,  "Tou  will  answer  for  this,"  and  left 
the  courtroom.  The  defendant  then  went  to 
bis  office.  A  few  minutes  later  Judge  Barton 
returned  to  the  courthouse,  accompanied  by 
hla  son,  Percy,  the  deceased.  The  father  di- 
rected bis  son  to  go  Into  tbe  courtroom,  but 
if  court  was  in  session  not  to  jump  on  blm  in 
there.  They  looked  in  the  courtroom.  Not 
seeing  tbe  defendant,  they  left  the  court- 
house, and  the  father  was  heard  to  say  to 
bis  son,  "Tbe  damn  cowardly  son  of  a  bitch 
has  gone,  but,  if  you  dm't  hunt  him  up  and 
whip  blm  for  beating  up  your  daddy,  yon 
are  no  son  of  mine,  and  I  will  disown  you." 
On  leaving  the  courthouse  the  Bartons  went 
to  Main  street,  and  Peres  Barton  passed 
along  Main  street  in  fr<Hit.of  the  stairway 
leading  to  the  defendant's  law  office.  Meet- 
ing Dr.  Ross,  be  asked  him  to  go  and  attend 
to  his  father's  Injuries.  Dr.  Rosr  went  to 
Judge  Barton's  office  for  that  purpose,  and 
Percy  Barton  entered  the  Smith  drug  store. 

The  courthouse  In  the  city  of  Ada  is  on 
Twelfth  street  and  fronts  north.  Twelfth 
street  Is  parallel  to  and  a  block  south  of 
Main  street  On  the  south  side  of  Main 
street,  fronting  north.  Is  the  Smith  drug 
store.  Next  east  is  the  Rollow  hardware 
store,  and  next  east  of  the  hardware  store 
Is  the  Model  clothing  store.  Tbe  street  run- 
ning north  and  south  east  of  the  block  con- 
taining these  stores  Is  Broadway.  The  front 
stairway  lead'"*);  to  the  defendant's  law  of- 
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flee  !■  between  tbe  SmtCb  drug  store  and  the 
BoUow  hard  ware  store.  There  to  also  a  back 
■talnray  to  this  buUding.  tlie  wme  bdng  op> 
poBlte  tbe  front  of  tlie  oourthoiue.  Shortly 
after  orrlTing  at  hto  office  the  defendant  waa 
called  oT«r  the  telephcme  by  Walter  Goyne,  a 
constable  and  special  deputy  sberift  and  told 
that  the  Bartons,  father  and  son,  were  at 
the  courthouse  looking  for  him,  and  that  he 
had  better  go  home  and  stay  out  at  the  way 
or  there  would  be  trouble.  The  defmdant 
sent  his  stenographer.  Hiss  Tampa  Oole, 
down  on  Main  street  to  see  if  the  Bartons 
were  anywhere  in  sight.  Miss  Cole  went 
down  on  Main  street,  and  not  seeing  the  Bar- 
tons  cnrae  back  and  so  reported.  There  was 
an  abrasion  on  the  neck  of  the  defendant 
aa  the  result  of  his  flght,  and  the  blood  from 
this  hud  soiled  his  collar  and  tie,  which  he 
took  off.  After  Miss  Cote  reported  to  him 
he  went  down  tbe  front  stairway  to  Main 
street  and  went  one  door  west  to  the  Mod^ 
Clothing  store  and  purchased  a  collar  and 
tie.  While  in  the  store  Walter  Goyne  came 
in  and  again  told  him  that  tbe  Bartons  were 
walking  the  streets  looking  for  him ;  that  he 
had  better  go  home  to  avoid  serious  trouble. 
Be  replied  that  he  did  not  like  to  run  away, 
but  would  go  home.  The  defendant  on  leav- 
ing  tbe  clothing  store  passed  the  Smith  drug 
store,  stopped  and  spoke  to  Walter  Qoyne. 
who  was  In  company  with  John  Ralls,  chief 
of  police  of  Ada,  Theodore  Rogers,  and  Hen- 
ry Stuckey.  He  thm  noticed  or  his  attention 
was  call^  to  the  fact  that  his  neck  was 
still  bleeding,  and  he  remarked  that  he  would 
go  in  the  drug  store  and  get  something  €6 
put  on  It  He  started  towards  the  drag 
store,  and  as  he  approached  the  entrance  the 
deceased  came  out.  The  testimony  is  con- 
flicting as  to  the  acts  of  the  deceased  Just 
before  and  at  tbe  time  of  the  shooting,  mie 
testimony  for  the  state  tends  to  show  that 
the  deceased  advanced  upon  and  made  an 
assault  upon  the  defendant  with  his  flat,  and 
that  the  defendant  drew  a  82  auttmiatlc  pis- 
tol  and  flred;  that  there  was  a  short  tnter- 
ral,  and  then  there  was  two  or  three  more 
shots  In  quick,  sucoesdon.  Tbe  deceased 
fell  to  the  sidewalk  almost  In  front  of  the 
Hollow  hardware  store.  Walter  Qoyne  step- 
ped up.  took  the  defendant's  pistol  from  him, 
and  took  him  to  JatL 

The  shooting  occurred  between  12  and  1 
o'clork.  The  deceased  died  about  9 :30  that 
evening.  There  was  a  bullet  hole  through 
his  right  arm,  one  through  his  left  arm,  one 
through  his  right  thigh,  and  one  through  bis 
left  thigh.  One  or  two  witnesses  testified 
that  four  shots  were  fired.  A  statement  of 
the  deceased  made  shortly  before  his  death 
waa  admitted  as  a  dying  declaration.  He 
was  asked  by  a  doctor,  "How  did  this  hap- 
pen?" and  said: 

"I  waited  there  oatU  he  came  up.  As  I  reach- 
ad  to  get  Um  hs  was  too  qfoA  for  ns,  and  got 
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his  gan.  and  shot  me.  He  got  me,  bnt  if  ha 
hadn't  gotten  me,  I  would  have  gotten  Um. 
He  beat  iqp  my  dad.  It.  was  np  to  me  to  take 
him  up.  I  was  going  to  whip  Um  man  to  man." 

As  a  witness  In  his  own  behalf  the  de* 
fendant  testified  that  after  the  difficulty  in 
the  courtroom  he  went  to  his  office,  and 
shortly  after  Waiter  Goyne  called  him  by 
telephone  and  told  him  ttiat  Judge  Bartm 
and  Percy  Barton  had  been  to  the  court- 
house hunting  for  him;  that  he  had  better 
go  home  or  get  out  of  the  way  to  avoid  trou- 
ble ;  that,  hearing  this,  he  was  alarmed,  and 
took  his  pistol  from  the  drawer  of  his  desk 
and  went  down  oo  the  street  and  Into  the 
Model  clothing  store  and  bought  a  collar 
and  tie;  while  in  the  store  Walter  Goyne 
came  In  and  told  him  that  the  Bartons  were 
walking  the  streets  hunting  for  him ;  that 
he  had  better  get  off  tbe  street  'or  he  mi^t 
get  killed;  leaving  the  store,  he  went  up 
tbe  street  to  where  Walter  Goyne,  John 
Ralls,  Henry  Stuckey,  and  Theodore  Rogers 
were  standing;  that  he  did  not  look  fn  the 
Smith  drug  store  In  passing  on  the  way  to 
where  these  men  were  standing,  and  did  not 
see  the  deceased  In  the  store.  After  stand- 
ing a  minute  or  so  on  the  street,  he  started 
into  Smith's  drug  store,  because  his  neck 
bad  begun  to  bleed  and  he  wanted  to  get 
something  to  stop  It;  as  he  reached  the 
vestibule  of  the  drug  store  he  saw  tlie  de- 
ceased, who  rushed  upon  and  attacked  him, 
and  as  he  expected  to  be  kJUed  either  by 
Percy  Barton  or  his  father,  he  Jumped  back 
and  reached  for  his  gun,  and  threw  his  left 
arm  up  to  protect  his  face,  and  drew  his  gun 
from  his  rlgbt  hand  pocket  and  flred;  that 
deceased  kept  coming  on  and  caufdit  bold 
of  tbe  pistol ;  then  he  flred  twice  rapidly  and 
turned  around,  expecting  to  see  Judge  Bat^ 
too,  and  saw  John  Ralla  walking  towards 
bim  with  a  gaa;  that  Walter  Ooyne  came 
up  to  him.  and  he  banded  blm  tlie  ptotoL 

Nothing  In  the  fOregtrfng  statement  Is  to 
be  takoi  as  expresring  the  views  of  tbb 
court  upon  the  wdf^t  of  the  evidence.  That 
consldention  Is  not  before  us.  The  state* 
ment  is  made  for  a  better  understanding  of 
the  propositions  law  wbitSx  we  are  called 
up<m  to  consider. 

Numerous  errors  have  been  assigned,  and 
the  questions  thereby  presented  have  been 
ably  and  elaborately  discussed  by  coimsel 
on  both  sides,  both  orally  and  In  the  brid!B. 
The  view  we  are  constrained  by  our  senas 
of  Judicial  duty  to  take  of  this  case  win 
render  it  unnecessary  to  pass  up<m  all  tbe 
questions  discussed  by  counsel,  but  some  of 
these  questions  we  will  consider  and  decide. 

One  of  the  grounds  relied  upon  for  a  re- 
versal of  the  Judgment  Is  that  the  court 
erred  In  refusing  to  admit  competent,  mate- 
rial, and  relevant  evidence  (tiered  by  tbe 
defendant 

When  the  defendanfa  witness  Waltir 


Digitized  by  Google 


OkL) 


BODDIE  T.  STATB 
(1*1 P.> 


84S 


Qoyue  was  upon  the  stand  he  was  questioned 
u  to  what  the  defendant  said  to  him  and 
others  on  the  street  just  before  he  left  them 
to  go  Into  Smith's  dms  store.  The  court 
sustained  the  state's  objection  to  this  offer- 
ed testtroony,  as  appears  from  the  following 
statement  in  the  record: 

"Q.  Do  ;oD  know  for  what  porpose  Hr.  Rod- 
die  went  to  the  drag  storeT  A.  Well.  I  do  not 
know  only  what  he  isld. 

"Q.  Welt,  I  will  ask  you  to  state  If  his  neck 
was  bleeding  at  the  time.  A.  Yes,  sir. 

"Q.  What,  if  anything,  was  said  about  going 
to  get  some  medicine  for  it?"  (The  state  ob- 
jects as  incompetent,  irrelevant,  and  immateriaL 
Objection  auatained.   Bxception  reserred.) 

"Counsel  for  the  Defendant  (out  of  the  hear- 
ing of  the  Jury):  We  expect  the  answer  to  be 
that  he  said  he  wonld  go  In  the  drug  store  to 
get  some  medldne  for  his  ne(A. 

"Q.  When  Boddie  left,  where  did  he  start  to 
go?  A.  He  started  to  go  In  the  drug  store. 

"Q.  For  what  purpose,  If  you  know? 

"The  State:  Same  objection. 

*^e  Court:  The  witness  has  answered  that 
he  only  knew  what  Mr.  Roddle  said.  Objection 
will  be  suBtaiaed.  He  may  answer  if  he  knows. 

"A.  Nothing  only  what  he  s^d  Is  all. 

'TThe  Conrt:  Ohjectim  sustained.  Bxcep- 
tlons  reserved. 

"GoonscI  for  tiie  Defendant:  We  expect  the 
wttnesa  to  state  that  he  went  there  to  get 
sometiilng  for  Us  neck." 

The  same  offer  of  evidence  was  made  when 
the  defendant's  witness  Henry  Stnckey  was 
on  the  stand,  as  appears  by  the  following 
statement  In  the  record: 

"Q.  After  John  RaHs  left,  what,  if  anything, 
did  Roddie  do  or  say.  A.  Boddie  felt  of  bis 
Deck  and  asked— (The  state  objects  as  incom- 
petent, irrelevant,  and  immaterial.) 

"The  Court:  Objection  will  be  sustained  as 
to  what  he  said.  Exception  reserved. 

"Cooasel  for  the  Defendant:  The  answer  will 
ba  that  he  made  the  remark  that  he  would  go 
Into  the  drag  store  and  get  some  medicine  for 
his  neck." 

Miss  Tampa  Cole  testified  that  she  had 
been  in  the  defendant's  emidoy  as  a  stenog- 
rapher for  some  years;  that  the  defendant 
came  to  hla  offlce  about  12:36;  his  neck  was 
bleeding  and  his  collar  and  tie  were  bloody ; 
In  a  few  minutes  Walter  Ooyne  called  over 
the  telephone  and  asked  for  the  defendant, 
and  he  talked  with  him  over  the  telephone; 
then  the  defendant  went  to  a  desk  drawer 
and  took  out  a  revdyer  and  pat  it  in  bis 
pocket   She  was  then  asked: 

"Q.  Ton  may  state  to  the  Jury  whether  or 
not  at  that  time  he  sent  you  anywhere  for  any 
purpose?  (State  objects,  Incompetent,  Irrele- 
vant, and  immateriaL)" 

TbK  Jury  was  excused  In  charge  ot  the 
bailiff.  Therenpon  the  defendant's  counsel 
•tated: 

"We  expect  her  answer  to  be  that  he  sent 
ber  out  with  instmctlona  to  go  down  on  tbs 
■treat  and  see  if  these  parties  were  not  on 


Main  street;  that  If  they  were  not  he  was  go- 
ing to  go  to  dinner;  that  she  went  down  on  the 
street  and  walked  up  and  down  Main  street 
and  returned  and  reported  to  him  that  she  did 
not  see  either  one  of  them." 

In  the  absence  of  tb»  Jury  this  witness 
testlfled: 

"Mr.  Roddie  told  me  to  go  down  on  the  street 
and  see  if  I  could  see  Percy  Barton  or  his 
father,  and  if  they  were  on  the  street  he  would 
stay  In  his  offlce.  I  went  down  the  street  and 
as  I  paased  Broadway  I  looked  both  west, 
north,  and  south  and  did  not  see  anything  of 
them.  I  came  back  to  the  office  and  told  him 
that  I  did  not  see  them  or  either  of  them. 

"By  the  Court:  Any  statement  that  he  made 
to  her  about  going  down  on  the  street  to  as- 
certain where  the  Bartons  were  would  be  self- 
serving;  anything  that  he  said  to  her  about 
going  down  on  the  street,  what  she  said  to  him 
when  she  came  back,  is  not  competent" 

Bxc^itlon  reserred. 

It  is  earnestly  contaided  oa  the  port  of  the 
defendant  that  all  tUs  evidence  was  admis- 
sible as  a  part  of  the  res  gestse,  and  th^t  the 
exclosion  of  this  ottered  evidence  was  prej- 
udicial to  the  mbataiitial  ri^ts  of  the  de- 
fendant 

In  view  of  the  varying  theories  based  upon 
the  focts  attending'  tbhi  homicide,  it  became 
Important  to  ascertain,  and  it  was  a  mate* 
rial  fact  for  the  Jury  to  determine,  what  was 
the  defendant's  purpose  In  arming  himself 
and  in  going  to  the  drug  store.  AcIb  wbidi 
a  deftedant  may  do  uid  Justify  under  a  plea 
of  self-defense  depend  primarily  upon  his 
own  conduct,  and  secondarily  upon  the  ecm- 
duct  of  the  deceased.  However,  there  Is  no 
fixed  rule  applicable  to  every  case.  If  a  man, 
while  in  the  lawful  pursuit  of  his  business, 
without  fault  on  his  part.  Is  placed  under 
drcnnwtancee  snffident  to  ex^te  the  fieara  of 
a  r^aonable  person  that  another  designs  to 
commit  a  felony  or  some  great  bodily  injury 
upon  him,  and  to  afford  grounds  for  reason- 
able belief  that  there  is  imminent  danger  ot 
an  accompllahment  of  this  deidgn,  he  may, ' 
acting  under  these  fears  alone,  slay  his  assail' 
ant  and  be  Justified  by  the  appearances,  and, 
as  where  the  attack  Is  sudden  and  the  dai^er 
imminent,  he  may  Increase  his  peril  by  re- 
treating, so  ^tuated  he  may  stand  hla  ground 
and  slay  hlS'  assailant 

On  tiie  other  hand,  If  one  who  has  taken 
the  life  of  an  assailant  was  himself  in  the 
wrong,  he  cannot  plead  self-defense,  but  the 
wrong  which  will  prwlode  him  from  making 
that  defense  must  relate  to  the  assault  In 
resUtance  of  which  the  assailant  was  killed. 

If  after  the  affray  in  the  courUiouse  the  de- 
ffflidant  armed  himself  with  a  deadly  weapon 
and  Bou^t  the  deceased  with  a  view  of  pro- 
voking a  difficulty,  or  with  the  Intent  of  hav- 
ing on  affray,  and  the  deceased  assaulted  him 
and  he  killed  his  assailant,  his  plea  of  self- 
defense  wonld  be  of  no  avail;  for  the  law 
wlU  not  hold  Um  guiltless  who,  by  seeking  a 
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combat  and  contiDning  therein,  brings  upon 
Mmself  the  necessity  of  killing  hla  fellow 
man. 

[4]  We  are  clearly  of  the  opinion  that  the 
defendant's  declarations  shoald  have  been 
admitted  as  a  part  of  the  res  gests. 

[2]  Declarations,  as  a  part  of  the  res 
gestie,  are  regarded  as  "verbal  acts  or  verbal 
parts  of  an  act,  indicating  a  present  purpose 
or  Intention,  and  therefore  are  admitted  In 
proof  like  any  other  material  facts."  3  Wig- 
more,  Ev.  §  1732;  1  GreenL  Et.  |  108;  10 
R.  C.  L.  76. 

[3]  Underbill  says: 

"Tbe  rule  of  the  rea  gestse  in  based  upon  the 
principle  that,  when  one  part  of  a  transaction 
is  shown  by  one  party,  the  other  may  bring 
out  all  or  any  part  of  the  remainder.  Hence  the 
wfao]<>  declaration  or  conversation  mast  be  stat* 
cd  and  admitted.   •   •  • 

"If  the  declaration  meets  the  requirements  of 
the  rule  now  under  consideration— that  is,  if  it 
explains  or  illnstrates  a  relevant  fact,  It  ia  not 
inpompetent  merely  because  its  utterance  pre- 
cedes the  actual  commission  of  the  crime.  Evi- 
dence is  alwaya  relevant  which  shows  that  the 
accused  made  preparations  to  commit  a  crime, 
and  from  each  preparative  actions  a  criminal 
intention  may,  with  justice,  be  inferred. 

"I>ecJarutions   accompanying  these  acts  of 
preparation  are  received  to  explain  and  unfold  | 
their  significance,  and  indirectly  to  illuminate  | 
the  subseqneDt  language,  conduct,  and  state  of 
mind  of  the  accused." 

Underbill.  Gr.  Bv.  S8  00  and  100. 

[1]  If  the  declaration  Is  made  while  doing 
an  act  the  nature,  object,  or  motive  of  whii'h 
is  a  subject  of  Inquiry,  and  serves  to  explain 
it,  then  such  declaration  Is  admissible  In  evi- 
dence. And  it  Is  generally  in  this  class  of 
cases,  where  either  the  nature,  object,  or 
motive  of  the  act  is  material,  that  this  rule 
receives  its  broadest  application. 

In  Sunday  v.  State.  14  OkL  Cp.  620.  174 
Pac.  1095.  it  was  held: 

"On  a  trial  for  murder,  where  it  appeared 
that  the  deceased  and  the  defendant  had  an 
altercation  during  the  progress  of  a  card  game, 
and  the  defendant  then  went  to  his  home  and 
procured  a  gun,  and  returned  therewith,  and 
shot  the  deceased,  statements  made  by  the  de- 
fendant to  his  sisters  that  he  was  taking  tbe 
gun  with  the  intention  of  arresting  the  deceas- 
ed were  admissible  as  part  of  tbe  res  gestB." 

In  tbe  opinion  it  is  said: 

"Self-serving  declarations  are  not  admissible 
for  the  defense,  unless  they  form  a  part  of  the 
res  gests.  Declarations  as  a  part  of  the  res 
gests  are  regarded  as  verlu]  acts  indicating  a 
present  purpose  and  intention,  and  therefore 
are  admitted  in  proof  like  any  other  material 
facta.'* 

It  Is  urged  that  the  offered  testimony  was 
of  the  utmost  importance  to  tbe  defendant; 
that  on  tbe  theory  of  tbe  state  It  was  argued 
to  the  Jury  by  counsel  for  tbe  state  that  tbe 
defendant  armed  lilmself  and  was  either 


seeking  the  deceased  and  his  father,  or  was 
going  where  he  might  expect  to  meet  them 
with  the  Intention  of  having  an  allray;  that 
the  action  of  the  defendant  in  sending  Miss 
Cole  to  see  If  she  could  see  anything  of  the 
Bartons.  If  unexplained  by  his  statement  of 
purpose  In  so  doing,  might  be  argued  and 
was  argued  to  be  for  the  purpose  of  locating 
them  BO  that  he  might  hunt  them  up  for  tbe 
purpose  of  engaging  in  a  difficulty ;  and  that 
the  offered  testimony  was  material  as  tend- 
ing to  show  tbe  state  of  mind  of  the  defend- 
ant, and  went  to  form  a  part  of  the  res 
gfestse. 

The  court  held  that  the  acts  of  tbe  defend- 
ant at  the  time  In  question  were  admissible, 
and  allowed  the  witnesses  Goyne,  Stuckey, 
and  Miss  Cole  to  testify  what  tbe  defendant 
did  In  their  presence,  bnt  excluded  the  defr 
laratlons  of  the  defendant  which  accompanied 
and  tended  to  explain  his  actions.  Under  the 
rule  above  stated.  If  the  acts  themselves  were 
admissible,  the  defendant's  declaratl<»is 
which  accompanied  them  were  also  admis- 
sible. What  bearing  It  might  have  had  hi 
the  minds  of  the  Jury  had  this  evidence  been 
admitted  Is  not  a  question  for  our  consider 
atlon.  The  defendant  In  a  criminal  prosecu- 
tion for  any  offense  is  entitled  to  a  fair  aad 
Impartial  trial,  conducted  in  accordance  wltb 
the  rules  of  law.  The  question  of  his  guilt 
or  innocence  should  be  determined  upon  legal 
evidence,  and  where  competent  and  material 
evidence  has  been  offered  on  the  part  of  the 
defendant  and  erroneously  rejected  by  the 
\x)urt,  we  are  not  at  liberty  to  say  that  tbe 
error  Is  merely  technical,  or  that  the  substan- 
tial rli^ts  of  the  defendant  have  not  bea 
prejudiced.  Here  the  defendant  was  on  trial 
for  bis  life,  and  he  was  entitled  to  the  bene- 
fit of  whatever  competent  evidence  be  could 
produce. 

It  Is  also  contended  that  the  defendant  did 
not  have  a  fair  and  Impartial  trial,  in  that 
Lee  Nettles,  one  of  the  trial  Jurors,  had  form- 
ed and  expressed  an  opinion  adverse  to  tbe 
defendant  previous  to  bis  being  sworn  as  a 
juror.  This  was  one  of  the  grounds  of  the  ' 
motion  for  new  trial,  and  was  supported  by 
udidHvits.  According  to  the  affidavit  of  U  J. 
Crowder,  tbe  Juror  Nettles  came  Into  affiant's 
pltkce  of  business  and  made  the  following 
statement,  "I  see  that  Roddle  Is  back ;  be  is 
guilty  and  should  be  punished;  he  ought  to 
have  from  10  to  20  years  In  tbe  penitentiary." 
According  to  the  affidavit  of  B.  F.  McCaolej, 
the  juror  Nettles  came  into  affiant's  place  of 
business,  and  while  be  was  there  the  defend- 
ant came  In,  and  after  transacting  some  busi- 
ness left,  and  Immediately  thereafter  tbe 
juror  Nettles  remarked  to  affiant,  "Boddie's 
trial  Is  coming  up  pretty  soon,  Isn't  it?" 
that  affiant  replied  he  did  not  know.  Said 
Juror  further  stated,  "Itoddie  is  guilty  and 
should  be  punished.  He  ought  to  be  seat  to 
the  penitentiary  from  10  to  20  years."  Alw 
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■fRdsTits  that  neltber  tbo  defendant  nor  his 
oounsel  knew  at  the  ttme  of  the  tanpanellng 
of  the  Jury  Uiat  the  allied  statements  had 
been  madOb 

The  state  offered  nothhig  In  rebnttal  of 
OKse  affidavits,  but  stood  on  the  statements 
of  the  jnror  made  on  his  Tolr  dire.  The  rec- 
ord does  not  contain  the  examination  of  the 
Jury  npon  their  voir  dire,  bnt  It  Is  conceded 
tbAt  the  Juror  Nettles  was  not  examined  bj 
counsel  tor  the  defendant. 

[7]  In  Horton  t.  State.  10  OkL  Or.  294, 136 
Fac.  in,  this  court  said : 

"We  think  U  may  be  lafely  aald  that  opoa 
principle,  if  the  defeodant  accepts  a  Juror  yfith- 
ont  avafliDK  himself  of  the  right  to  ezamiae 
mch  juror  on  voir  dire,  for  the  purpose  of  test- 
fac  hia  Impartialltj,  or  withoat  aTailioc  himself 
9t  the  rif  ht  to  ehaUenf «  him  for  canse,  and  it 
should  be  dlBCOTCred  after  verdict  that  he  was 
incompetent  by  reason  of  prejudice,  the  defend- 
sot  would  not  tw  entitled  to  a  new  trial  on  that 
freond  under  ear  atatuta." 

[I]  It  was  further  ehown  by  affldaTits  Id 

mpport  at  the  motion  for  new  trial  that  the 
Jaror  Nettles  was  gfMtj  at  misconduct  in 
separating  frcon  the  other  Jurors,  without 
leave  of  court,  and  in  holding  a  private  con- 
veraatlMi  with  his  wlf&  The  testimony  tak- 
m  on  the  hearing  of  the  motion  shows  fhat 
the  Juror  Nettles  and  his  wife  had  their  liv- 
lug  rooms  In  the  same  building  acrofts  the 
hall  from  the  office  of  Judge  Barton,  the  fa- 
ther of  the  deceased;  that  his  wife  attended 
the  triel  of  tAe  case  and  sat  in  the  courtroom 
with  the  wife  and  mother  of  the  deceased, 
and  that  evening  the  Juror' went  to  his  living 
rooms  and  talked  with  Us  wife;  that  he 
lltst  told  the  bailiff  that  he  wanted  to  get 
Us  overcoat;  one  of  the  bailiffs  went  and 
got  the  coat  fbr  him ;  he  then  Insisted  that 
be  should  go  to  bis  rooms  to  get  some  face 
cnun;  the  bailiffs  took  the  Juror  upstairs 
and  allowed  talm  to  enter  bis  room;  one  of 
tlie  balllifs  ftdlowed,  and  found  him  talking 
to  bla  wife  and  making  no  ^ort  to  get  iriiat 
be  said  he  wanted;  that  the  bailiff  was  com- 
pelled to  forcibly  take  him  from  tbe  room 
and  place  bim  with  the  other  Jurors. 

Tbe  state  offered  uothing  In  rebuttal,  and 
the  evidence  in  support  of  this  ground  for  a 
aew  trial  was  nncootroverted. 

Tbe  defendant  in  any  criminal  case  is  en- 
titled as  a  matter  of  right  to  require  In  the 
first  Instance  a  compliance  with  tbe  provisions 
of  law  safeguarding  hia  right  to  a  fair  and 
ImpartlaJ  trial ;  and.  If  the  provisions  of  law 
intended  for  his  security  are  willfully  disre- 
garded, be  may  require  tbe  state  to  show  that 
he  has  not  t}een  prejudiced  by  reason  of  sucb 
Qoncompliaoce. 

Under  tbe  provlsifma  of  our  Criminal  Code, 
Jurors  sworn  to  try  a  felony  case  may  be 
kept  together  in  charge  of  proper  officers,  or 
■nay  in  the  discretion  of  the  court,  at  any 
time  before  the  submission  of  tbe  case  to 


them,  be  permitted  to  separata  Section  6889, 
Bev.  Law& 

In  Armstrong  t.  State,  2  Okl.  Or.  567,  106 
Pac.  658,  24  L.  B.  A.  (N.  S.)  776,  there  was 
no  proof  of  misconduct  while  the  Jury  was 
separated.  This  court  said: 

"The  legal  presumptfoa  is  that  Jurors  perform 
tbeir  dntj  in  accordance  with  tbe  oath  they  have 
taken,  and  that  presumption  Is  not  overcome 
by  proof  of  the  mere  fact  that,  during  the  ad* 
Joumment  of  a  trial,  tbe  Jurora  were  permitted 
to  separate.  Tbe  defendant  must  affirmatively 
show  that  by  reason  thereof  he  was  denied  a 
fair  and  impartial  trial,  or  that  bis  autwtantial 
rights  were  prejudiced  thereby*** 

In  Weatherbolt  v.  State,  9  OU.  Or.  161, 131 

Pac.  185,  it  la  said: 

"The  fact  that  a  juror  In  a  capital  case  be- 
came separated  from  his  fellow  jurors  at  a 
recess  daring  the  trial,  and  left  the  custody  of 
tbe  officers  who  bad  the  Jury  in  charge,  is  not 
sufficient  ground  to  grant  a  new  trial,  where  it 
does  Dot  appear  that  he  had  any  communication 
with  sny  one  concerning  the  cause,  either  di- 
rectly by  conversation,  or  indirectly,  bj  over- 
bearing the  observations  of  others,  or  that  be 
did  any  act  inconaiatent  with  Us  du^  as  a  Juror 
during  anch  separation.*' 

Am<mg  tbe  personal  safeguards  contained 
in  aectitm  20,  art  2,  Const.,  Is  tbe  right  of  the 
accused  in  a  criminal  prosecution  to  have 
"a  speedy  and  public  trial  by  an  impartial  Ju- 
ry." A  Jury  being  composed  of  12  individ- 
uals, tbe  misconduct  of  any  Juror,  Is  miscon- 
duct of  the  Jury,  because  the  Jury  act  as  a 
unit,  and  misconduct  by  one  or  more  of  the 
jury  which  might  have  been  prejudicial  to 
tbe  defendant  raises  the  presumption  In  a 
capital  case  tbat  the  defendant  has  been  prej- 
udiced thereby,  and  tbe  burden  of  proof 
would  be  cm  the  state  to  show  that  as  a  mat- 
ter of  fact  the  defendant  suffered  no  Injury 
by  reason  of  such  misconduct. 

It  follows  that  in  a  trial  for  murder,  If  a 
juror  willfully  and  without  necessity  with- 
draws from  bis  fellows  and  goes  to  a  place 
where  communication  may  be  secretly  had 
with  another,  his  wtllful  conduct,  unex- 
plained, may  be  sufficient  to  Impair  the  faith 
which  would  otherwise  be  reposed  in  the  In- 
tegrity of  his  verdict,  and  In  this  case,  under 
the  circumstances  shown,  wbich  exposed  the 
Jury  to  Improper  Influences,  the  burden  ot 
proring  there  was  no  prejudice  to  the  defoid- 
ant  resulting  from  the  misconduct  complained 
of  was  upon  the  state. 

Another  ground  of  the  motion  for  a  new 
trial  was  that  the  defendant  did  not  have  a 
fair  and  impartial  trial  for  the  reason  that  J. 
W.  BiAen,  the  r^lar  Jn^  of  the  district 
court,  partldpated  In  tbe  prosecution  after 
having  certified  his  dlBqnalification  to  try 
tbe  case.  On  the  hearing.  Judge  Bolen  testl- 
fled  In  part  as  follows: 

"Q.  Durinff  the  progress  of  the  trial,  Judge, 
did  you  take  any  active  part  in  it?   A.  I  was 
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not  Tcry  aetin;  mo;  I  dM  a  ftv  tUii|ii  not 
Tcry  numy. 

**Q.  Now.  when  the  pand  was  drawn  for  tiie 
trial  of  thii  case,  they  wen  •onunoned  to  bo 
here  on  Monday  morainvf  A.  Yea,  lir. 

"Q.  At  which  time  yon  (q>ened  coort  and  dis- 
charged the  jory?  A.  Uotil  Taesday. 

"Q.  When  yon  discharged  the  jory,  I  wQl  ask 
yon  if  yoa  didn't  make  this  statement,  that 
none  of  the  jurors  need  come  to  yon  to  offer 
any  excuse,  because  you  would  not  discbarge 
them,  as  you  and  the  defendant  were  not  sweet- 
hearts?' A.  I  said  in  sabstance  that  the  de- 
fendant  and  myself  were  not  sweethearts,  and 
tf  I  discharged  any  of  the  ^rors  there  would 
be  criticism. 

"Q.  Did  yoa  iMutielpate  In  the  trial  to  the 
extent  of  assisting  in  the  selection  of  the  JnryT 
A.  I  made  some  suggestions;  yes. 

"Q.  Did  yoQ  write  a  note  giving  the  names  of 
Lee  Nettles  and  Jim  WhU^iker,  and  say  that 
they  were  men  friendly  to  John  Ralls,  and 
they  would  never  believe  that  John  Ralls  fired 
the  shot?  A.  After  Nettles  was  sccepted  and 
the  jury  sworn  the  defense  seemed  to  start  out 
npon  the  theory  that  John  Balls  fired  the  shot 
that  might  have  killed  the  Barton  ho^,  and  I 
knew  that  Lee  Nettles  or  Jtm  Whitaker  either 
wouldn't  like  the  idea  of  accusing  John  Balls 
of  murder.  I  rimply  made  that  suggestion  to 
some  lawyer  In  the  case,  I  don't  know  who;  I 
made  the  suggestion,  however. 

"Q.  Did  yoa  vrrite  that  (producing  a  note 
which  read  as  follows): 

M.ttia>    I  friends  to  Jno  Balls 

ft  J^wSSer  «^ 

A.  Yes.  sir." 

[I]  Under  the  statutes  of  this  state  an  at- 
torney at  law  who  holds  a  commission  as  a 
Judge  of  any  conrt  ot  record  of  this  state  Is 
prohibited  fn»n  practicing  law  as  an  attor- 
ney, coaBselOTt  or  advocate  la  on;  of  the 
state  courts  so  long  aa  be  ooeaples  sudi  fa- 
cial position.  SecttOB  2M,  Rev.  Laws. 

The  law  alms,  as  fttr  as  postUUe,  to  give 
the  accused  a  teial  tliat  shall  not  wly  be  &lr, 
but  as  free  aa  may  be  from  any  suspicion  of 
partiality  or  undue  Influence  The  Imiwoprl- 
ety  of  a  Judge  leaving  the  bench  and  appear- 
ing as  counsel  In  a  criminal  case  on  trial  In 
his  own  court  Is  perfectly  apparent,  and  could 
not  be  otherwise  than  prejudicial  to  the  sub- 
stantial rights  ot  the  defendant 

In  the  case  of  Lilly  States  7  OU.  Or.  284, 
12S  Pac.  575.  Ann.  Caa.  1»UB.  443,  this  court 
held  that: 

"When  adjudge  of  a  court  of  record  vacates 
the  bench  and  prosecutes  a  person  charged  with 
crime  in  the  court  over  which  he  presides  and 
before  a  Jury  drawn  and  impsneled  by  him,  a 
Judgment  of  conriction  had  under  such  dreom- 
stances  will  be  reversed.** 

[It]  In  this  case  we  are  of  opinion  that  the 
testlmooy  of  the  Judge  of  the  district  court  of 
Ptmtotoc  county  shows  that  he  partidpated 
in  the  trial  to  sucb  an  extent  as  to  prejudice 
ttke  rights  of  the  defendant. 

Bereral  axon  assigned  are  based  on  the 
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r^usal  to  give  Instructloiia  reonested  and  m 
exceptl<xi8  taken  to  certain  Instructions  given. 
The  Instructions  givoi  by  the  conrt  embraced 
the  law  of  all  proper  requeeta  made  by  the 
defendant,  and  It  seems  to  us  that  the  charge 
of  the  court  fully  wvered  every  phase  of  the 
case  to  which  the  testimony  Is  applicable.  It 
would  be  unprofitable  to  extend  this  opiulm 
with  a  reproductloD  of  all  the  instructions  ex- 
cepted ta  We  will,  however,  notice  some  of 
the  objections  urged  against  the  Instnietlfas 
that  were  ^ven. 
Hie  flftemth  bistraetlait  reads: 

"By  serious  bodily  Injury  is  meant  to  mafas 
or  to  inflict  an  injury  whidi  may  be  permanent 
in  its  character,  or  which  may  result  in  death." 

To  this  instructlm  the  objection  stated  Is: 

"The  decisions,  in  defining  the  nature  of  the 
injury  or  harm  to  prevent  which  one  may  reaiBt 
to  the  point  of  taking  life,  Inclodes  a  wider 
•cope  of  possible  injury  and  injuries  of  a  less 
serious  character  than  those  classifiad  bk  the 
instruction  given  In  this  case** 

—citing  Boykln  v.  People,  22  Colo.  60S,  45 
Pac.  422.  holding  that  the  words' **Kreat  bodily 
barm"  In  the  law  of  self-defense  **mean  sonM. 
thing  more  than  a  mere  sll^t  Injury  like  a 
simple  assault  and  battery,  firom  which  only 
a  slight  injury  would  llkdy  to  be  suffered. 
It  means  a  serious  and  isevere  injury  of  a 
greater  d^ree,"  and  Rogers  v.  State,  60  Aric 
76,  20  S.  W.  8M,  31  L.  E.  A.  465,  46  Am.  St 
Rep.  154,  holding  that  "great  bodily  injury 
does  not  necessarily  amount  to  a  feltmy  corn* 
mltted  on  the  person."  The  court  said: 

"The  phrase  'great  bodily  injury*  is  diffieolt 
to  define,  for  the  reason  tliat  it  well  defines 
itself.  It  means  a  'great  bodily  injury,*  as  dis- 
tinguished from  one  that  is  slight  or  moderate^ 
such  as  would  ordinarily  be  inflicted  by  an  as* 
sanlt  and  battery  with  the  hand  or  fist  without 
a  weapon.  To  put  one  in  danger  of  great 
bodily  injury  from  an  assault,  something  mote 
than  attack  with  the  band  or  fist  would  usually 
l>e  required,  and  it  would  rarely  happen  that 
one  might  lawfully  take  the  life  of  another  ta 
avoid  an  assault  with  the  fist  only.  But  cases 
might  be  supposed  when  it  would  be  justifiable 
to  do  so;  for  an  assault  and  battery  by  a  pow- 
erful man  with  his  fist  npon  a  weak  one  might 
Jtte  carried  to  such  extreme  severity  as  to  pro- 
duce great  bodily  Injury,  and  yet  be  miaeeom- 
panied  by  such  dreumstances  as  to  make  ft  a 
felony.  One  who  'Intentionally  commits  a  great 
bodily  Injury  upon  the  person  of  another  may 
or  may  not  be  guilty  a  felony,  deiiending  upoa 
the  circumstances;  but,  as  such  an  injury  may, 
under  some  circumstances,  be  comitted,  and  s^ 
the  offender  not  be  guilt;  of  a  felony,  it  is  there- 
fore not  accurate  to  define  'greet  bodily  injury* 
as  *a  felony  committed  on  the  person.'  What 
constitutes  a  great  bodily  injury,  and  whether 
the  circumstances  in  ejtj  caae  are  such  as  te 
justify  one  In  bebering  that  sndi  an  injury  is 
about  to  be  committed  upon  him,  and  in  de- 
fending himself  against  it,  are  matters  wUcb 
must  be  left,  to  a  great  extent,  to  the  judgment 
of  the  Jury.* 
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la  High  T.  State.  26  Tex.  App.  MS,  10  8.  W. 
288,  8  Am.  St  Bep.  488,  cited  In  the  defend- 
tnf  s  brleft  the  conrt  said: 

"If  the  assaidt  and  battery  in  such  a  case  ia 
■0  aligbt  aa  to  show  no  iatention  to  inflict  pain 
or  injurr,  then  to  kill  the  aaHil<tnt  would  be 
marder;  if  pain,  bloodsbed,  or  (teat  bodily  In- 
jury be  inflicted,  then  io  kill  the  aaaallant  will 
be  either  manslaasbter  or  Jnatiflable  lelf-de- 
feOBe.  Mr.  Wharton  aaya:  'If  sucb  Intended 
beatins  is  of  a  character  to  imperil  Ufe,  or  to 
maim,  then  the  intent  is  felonions.  and  the  aa- 
sailed  is  ezcnsed  in  taking  life  when  necessary 
to  repel  the  assaalt.  On  the  other  hand,  the 
killing  of  the  assailant  under  such  drcumstanc- 
ce,  the  deaiKn  of  the  assailant  being  to  beat,  is 
not  marder,  and  at  the  highest  ia  manalaoghter.* 
Whart.  on  Horn.  (2d  Bid.)  {  480.  It  wiU  be 
noticed  that  he  limits  self-defense  which  woold 
excuse  to  Imperil  life  or  to  maim,*  and  not  to 
ao  attack  which  might  produce  serious  bodily 
injury,  with  or  without  imperiling  life. 

"We  are  of  opinion  the  correct  doctrine  is 
more  fully  and  lucidly  expressed  by  the  Su- 
preme Court  of  PennsyWanla  in  the  case  of 
Commonwealth  r.  Drum,  58  PeunaylTania  State, 
1,  than  in  any  authority  to  which  we  have  ac- 
cess, and  it  occurs  to  us  that  the  following  ez- 
cerpta  are  peculiarly  In  harmony  with  onr  atat- 
otes  upon  the  anbjeet  Justice  Agnew  aaya: 
The  act  of  the  slayer  must  be  anch  as  la  nec- 
essary to  protect  the  person  from  death  or 
great  bodily  harm,  and  must  not  be  entirely  dis- 
proportioned  to  the  assault  made  upon  Iiim.  If 
the  sla:rer  use  a  deadly  weapon,  and  under  such 
drcumstancea  as  the  slayer  must  be  aware  that 
death  will  be  likely  to  ensue,  the  necessity  must 
be  great  and  moat  arise  from  imminent  peril  of 
life  or  great  bodily  injury.  If  there  be  noth- 
ing in  the  cireumstancea  indicating  to  the  alayer 
at  the  time  of  bis  act  that  hia  aasaiUnt  ia  about 
to  take  bis  Ufe  or  do  .  him  great  bodily  barm, 
but  his  object  appears  to  be  only  to  commit 
an  ordinary  assault  and  battery,  it  will  not  ex- 
cnse  a  man  of  equal  or  nearly  equal  strength 
in  taking  hia  assallanf  s  life  witJi  a  deadly  weap- 
on. In  sach  a  case  it  requirea  a  great  disparity 
of  size  and  strength  on  the  part  of  the  slayer, 
and  a  Tory  riolent  asaault  on  the  part  of  his 
assailant,  ttf  ezcuae  it  The  disparity,  on  the 
one  band,  and  the  violence,  on  the  other,  moat 
be  such  ao  to  convince  the  jury  that  great  bodily 
harm,  if  not  death,  might  have  been  suffered 
nnleaa  the  slayer  had  thus  defended  himself,  or 
that  the  slayer  had  reasonable  gronnd  to  think 
It  wonld  be.  *  ♦  •  The  true  criterion  of  self- 
defense  in  such  a  case  ia  whether  there  existed 
inch  a  necessity  for  killing  the  adversary  as 
required  the  slayer  to  do  it  in  defense  of  his 
life,  or  in  the  preservation  of  his  person  from 
great  bodily  harm.  If  a  man  approachea  an- 
other with  an  evident  Intention  of  fighting  him 
with  his  fists  only,  and  where  under  the  drcum- 
stancea nothing  would  be  likely  to  eventaato 
•from  the  attack  bat  an  ordinary  beating,  the 
law  cannot  recognize  the  necessity  of  taking 
life  with  a  deadly  weapon.  In  such  a  case  (pain 
'  or  bloodshed  supervening)  it  would  be  man- 
■lan^ter.  •  •  •  -But  a  blow  or  blows  are 
jut  cause  ef  provocation,  and,  if  the  circum- 
•taneea  indicated  to  the  slayer  a  plain  necea- 
^  of  protecting  himaelf  from  great  bodily 
^ifujt  ha  k  excnaablo  If  he  alaya  Ua  asBailant 


in  an  honest  purpose  of  saving  himself  from  this 
great  harm.*  See  Kingen  t.  State,  45  Ind.  519, 
also  reported  In  Horrigan  &  Thomp.  Self-De- 
fenae,  183.  And  in  such  a  case,  as  in  all  cases 
of  resistance  to  violence  to  the  person,  the  as- 
sailed party  is  not  bound  to  retreat,  and  the 
reasonable  ezpnctations  and  appearances  of  se- 
rious bodily  injury  muat  be  judged  of  firom  hia 
standpoint" 

Onr  Penal  Oode  provides  that  homicide  is 
Joatiflable  when  committed  by  any  person, 
when  resisting  any  attempt  to  murder  snch 
person,  or  to  commit  any  felony  upon  him,  or 
when  committed  In  the  lawful  defense  of 
snch  pers<m,  when  there  is  a  reasonable 
ground  to  apprehend  a  design  to  commit  a 
feltmy,  or  to  do  some  great  personal  injnry. 
and  Imminent  danger  of  snch  design  being 
accomplished.  Section  2334,  Rev.  Laws. 

[5]  The  phrase  "great  personal  injury,"  as 
used  in  the  statute,  means  aomethlng  more 
than  apprehenslcm,  however  imminent  of  a 
mere  battery ;  it  means  a  serious  and  severe 
bodily  injury  of  a  greater  degree,  not  neces- 
sarily amounting  to  a  felony.  In  order  to 
Justify  the  assault  and  to  slay  an  aasallant. 
within  the  meaning  of  this  section,  there  must 
be  an  apparrait  design  on  the  part  of  such 
assailant  to  either  take  the  life  of  the  person 
assailed  or  the  infliction  of  some  great  per- 
sonal injury,  not  necessarily  amonntlDg  to  a 
felony,  if  carried  out  nnd  in  addition  thereto 
there  must  be  reasonable  grotmd  for  believ- 
ing that  there  Is  Imminent  danger  of  such  de- 
sign being  accomplished.  The  use  of  a  deadly 
weapon  Is  justifiable  for  the  purpose  only  of 
prevaitlng  an  unlawful  and  violent  attack  on 
one's  person,  of  such  a  nature  as  to  produce 
a  reasonable  expectation  or  fear  of  death  or 
great  bodily  Injury  about  to  he  inflicted. 
There  may  be  circumstances  under  which  one 
violently  attacked  by  another  who  Is  unarmed 
will  be  justified  in  using  a  deadly  weapon  in 
his  defense,  such  aa  great  disparity  in  years 
or  one  greatly  his  superior  physically.  Ordi- 
narily the  mere  fact  that  one  is  approached 
In  a 'threatening  manner  by  another  who  Is 
unarmed,  and  who  Is  not  his  superior  physi- 
cally, will  not  justify  him  In  using  such  a 
weap<».  However,  It  is  far  the  jury  to  say 
whether  a  person  assaulted  with  hands  or 
fists  could,  under  the  drcomiBtanGee  of  the 
cas^  jnstiflably  resist  the  assanlt  with  a 
deadly  weapon. 

[I]  The  word  "maim"  In  its  ordinary  sense 
means  "serious  physical  injury."  and  its  use 
in  that  Boise  in  deflning  the  phrase  "serious 
bodily  Injury"  wonld  not  mean  the  infllctlMi 
of  some  great  perscMial  Injury  amounUng  to 
a  felfmy.  However,  In  view  of  the  statutory 
definition  of  tb»  offense  oi  "mitiming"  (sec- 
tion. 2345.  Bev.  Laws)*  vre  are  Inclined  to 
think  that  the  use  of  the  word  "malm"  In 
this  instruction  might  have  left  the  jury  ia 
doubt  or  uncertainty  as  to  how  tt  should  be 
applied  to  the  evidence  in  the  case,  and  for 
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tbl8  reason  tbe  fifteenth  Instruction  should 
not  have  been  given.  We  think  the  better 
practice  Is  for  the  courts  not  to  attempt  to 
define  the  words  "great  personal  Injury"  as 
used  In  the  statute,  or  the  phrase  "serious 
bodily  Injury"  or  "great  bodll7  Injury." 
These  words  and  phrases  define  thranselTes 
and  are  used  in  their  ordinary  sense  In  com- 
mon acceptance  among  tbe  people,  and  need 
no  explanation  from  the  court  In  Its  charge 
to  the  jury. 

It  Is  also  urged  that  the  court  erred  In  re- 
fusing to  Instruct  the  jury  on  tbe  theory  that 
the  father  of  the  deceased  and  tbe  deceased 
were  acting  together  In  making  tbe  assault 
upon  the  defendant  at  tbe  time  tbe  shooting 
occurred. 

Id  lieu  of  the  instructloD  requested  the 
court  gave  the  following: 

"No.  18.  Bvidenee  has  been  offered  before  yon 
for  tbe  purpose  of  showiog  that  a  short  time 
prior  to  the  difficulty  tbe  deceased  and  his  fa- 
ther were  at  tbe  courtbouse  and  on  the  streets 
looking  for  defendant  for  the  purpose  of  engag- 
ing in  a  difficulty.  If  you  find  from  tbe  evidence 
in  this  case  that  deceased  and  bis  father  were 
at  tbe  courthouse  and  on  the  streets  looking 
for  defendant  for  the  purpose  of  engaging  in  a 
difficnlty,  yoa  may  consider  this  fact  for  tbe 
purpose  of  ascertaining  whether  or  not  the 
deceased  was  tbe  aggressor  in  tbe  difficulty  in 
which  he  lost  his  life,  and  if  you  find  that  it 
was  communicated  to  tbe  defendant  that  de- 
ceased and  his  father  were  out  looking  iFor  bim 
for  tbe  purpose  of  engaging  in  a  difficnlty  and 
doing  him  great  bodily  barm,  you  may  also 
consider  this  in  connection  with  all  the  other 
testimony  in  the  case,  for  the  purpose  of  as- 
certaining whether  or  not  the  defendant  be< 
lieved  that  he  was  about  to  lose  bis  life  or  suf- 
fer great  bodily  harm  at  tbe  hands  of  tbe  de- 
ceased, and  tliat  be  acted  under  tbe  influence 
of  such  fear  at  the  time.** 

On  this  phase  of  tbe  case  we  think  this  In- 
struction was  as  favorable  to  tbe  defendant 
as  he  had  a  right  to  demand,  because  there 
was  no  testimony  offered  tending  to  show 
that  tbe  father  of  tbe  deceased  was  present 
at  the  time  tbe  shooting  occurred. 

As  to  other  criticisms  made,  we  deem  it 
sufficient  to  say  tliat  tbe  Instructions,  takm 
as  a  whole,  were  very  fair  to  the  defendant 
We  have,  however,  pointed  out  one  error,  and, 
as  the  cause  must  be  retried,  we  will  add  that 
the  court  should,  for  tbe  reasons  stated, 
omit  the  fifteenth  Instruction. 

Tbe  questions  already  discussed  are  sufiS- 
dent  to  dispose  of  the  appeal.  From  a  care- 
ful examination  of  tbe  whole  case,  and  for 
Ibe  reasons  hereinbefore  stated,  we  are  clear- 
ly of  the  opinion  that  tbe  defendant  did  not 
have  that  fair  and  impartial  trial  to  which 
he  was  oitttled  under  tbe  law. 

The  Judgment  of  tbe  trial  court  is  there- 
fore reversed,  and  a  new  trial  awarded. 

MATSON  and  BBSSET.  JJ.,  concur. 


FRIEDMAN  v.  STATE.    (No.  A-3667.) 

(Criminal  Gourt  of  Appeals  of  Oklahoma. 
June  8,  1A21.)  ' 

(SyUahua  hp  the  Oourt.) 

1.  Intoxieating  liqaors  ^=9226— Geaeral  rep«> 
tatioa  of  defendant's  place  of  buslaesa  ad- 
missible on  oharge  of  having  In  possession 
toxlcatlog  liquor  with  Intent  to  violate  law. 

Where  one  Is  chained  vritb  having  in  bis 
PMsession  intoxicating  liquor  with  tbe  intent 
of  violating  the  prohibitory  law,  the  genwal 
repntaUon  of  his  place,  of  businOM  ai  being  a 
place  where  intoxicating  Uquora  were  wrid  may 
be  shown  npm  the  laying  of  a  proper  predi- 
cate for  the  introduction  of  audi  testimony. 

2.  Intoxieating  llqaon  «=3236(616)— Evfd«m 
sustaining  ooavlcttoi  of  ■■lawfnlly  pnaanlH 

Intoxioatlng  llqnor. 

The  evidence  examined,  and  found  saffldnt 
to  support  the  verdict 

Appeal  from  Superior  Ooort^  (ttmnlgM 
County,  Henryetta  Division. 

J.  B.  Friedman  was  casvicted  of  poaoen- 
log  Intoxicating  liquors  wltb  Intent  to  vio* 
late  the  prohibitory  liquor  laws,  and  be  ap> 

peals.  Affirmed. 

James  Hepburn,  of  Okmulgee,  for  plaintiff 

in  error. 

S.  P.  FreeWng,  Atty.  Gen.,  and  W.  a  Hall 
and  E.  L.  Fulton,  Aaat  Attys.  Gen.,  for  tbe 
State. 


BESSRT,  J.  X  B.  Friedman  was  on  Oc- 
tober 13,  1919,  convicted  of  having  bad  in 
bis  possession,  on  April  22,  1919,  certain  in- 
toxicating liquors,  with  the  intention  of  vio- 
lating tbe  prohibitory  laws  of  this  state,  and 
sentenced  to  pay  a  fine  of  $500  and  to  serve 
a  tprm  of  six  months  in  tbe  county  Jail. 

The  proof  on  the  part  of  the  state  show? 
that  the  plaintiff  in  error,  herein  referred 
to  as  the  defendant,  at  and  before  tbe  time 
alleged  In  the  information,  was  keeping  a 
grocery  and  feed  store  In  the  town  of  Hen-' 
ryetta,  and  that  be  had  there  for  sale,  to  be 
drunk  on  the  premises,  several  casks  and 
containers  of  cider  and  other  soft  drinks; 
that  he  also  had  there  large  quantities  of 
alcoholic  fruit  extracts  and  a  gallon  jar  of 
Jamaica  ginger,  ginger  ale,  or  Belfast  ginger 
ale,  which,  by  actual  analysis,  contained  42 
per  cent  of  alcohol  b>y  vY>lume.  It)  twaa 
shown  that  many  persona.  Including  Indians 
and  negroes,  who  were  In  the  habit  of  drink-> 
ing  liquor  to  excess,  resorted  to  this  place 
and  were  often  seen  there  In  an  intoxicated 
condition. 

It  was  the  theory  of  the  state  that  this 
Jamaica  ginger,  or  whatever  It  was,  was  used 
to  "spike"  the  cider  and  other  beverages 
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tbere  sold,  for  tbe  purpose  of  giving  these 
driDks  the  alcoboUc  content  desired,  and  the 
erldence,  to  aome  degree  at  least,  bean  oat 

this  theory. 

The  defendant  testified  that  he  had  pur- 
chased this  gallon  of  glngra  ale  for  another 
person,  and  that  at  the  time  it  was  seized 
bj  the  officers  It  was  there  awaiting  delivery 
to  thts  third  person,  that  he  did  not  know 
that  It  contained  an  nnlawfal  quantity  of 


R.  G.  Roland,  of  Ada,  for  plaintiff  In  error. 
S.  P.  rreellng,  Atty.  Gen.,  and  W.  a  HaU, 
Asst.  Atty.  Q&x^  for  the  State. 

BESSKY,  J.  l*he  evidence  on  the  part  of 
the  state  Is  to  the  effect  that  on  January  7, 
1»19,  Ix)n  James  and  W.  B.  Chadwick  were 
In  company  with  the  defendant  and  Oscar 
Mintpn  at  two  certain  pool  halls  In  Henryetta 
the  early  part  of  the  night;  that  there  was 


alcohol,  and  that  he  had  not  used  It  and  had !  some  talk  of  a  poker  game  among  them,  and 


no  Intention  of  using  It  In  connection  with 
his  soft  drink  business,  'or  otherwise. 

[1]  Defendant  complains  that  the  state, 
over  his  objections,  was  permitted  to  show  the 
general  reputation  of  the  place  as  a  place 
vhere  intoxicating  liquors  were  sold,  with- 
out redtlng  testimony  on  this  point  In  de- 
tiill.  We  think  the  record  shows  a  sufficient 
predicate  for  such  testimony.  Felas  v. 
State.  16  Okl.  Cr.  631,  186  Pac.  839;  Ward 
v.  State.  15  Okl.  Cr.  150.  175  Pac.  657;  Dun- 
bar V.  State.  15  Okl.  Cr.  613,  178  Pac.  699. 

[2]  None  of  tbe  witnesses  testified  that  they 
had  seen  tbe  defendant  "spike"  the  soft 
drinks  there  so  popniar  with  Indians  end 
D^p-oes,  who  In  some  way  or  other  became 
Intoxicated  tbere,  bnt  tbe  drcumstancea  of 
having  a  room  provided  for  tlpplii^;,  the 
character  of  the  perwrns  who  frequented  the 
place,  and  the  large  quantities  of  alcoboUc 
fruit  atract  kept  tbere  Justified  the  Jury  In 
finding  tbat  this  particular  ginger  ale,  or 
Jamaica  ginger  was  fin:  an  unlawful 
purpose. 

The  Judgmrat  of  the  trial  court  is  affirmed. 
DOXLB;  p.  3^  and  HATSON.  concur. 


ADEAHOLT  T.  STATE.   (N*.  A-3630.) 

(Criminal  Court  of  Appeals  <tf  Oklahoma. 
June  3,  1921.) 

'    (BpUahut  dr  «A«  Court  J 

Crlisisal  law  «s>l  159(3)— Conviction  o«  eo»- 
flietlai  evMesoa  sot  distsrbed,  where  trial 
lilr. 

Where  It  appears  upon  the  examination  of 
tbe  whole  record  tbat  the  defendant  had  the 
adrantage  of  a  fair  and  orderly  trial,  the  ver- 
dict will  not  be  disturbed  because  tbe  evidence 
was  in  some  particulars  confiicting. 

Appeal  from  Superior  Court,  Okmulgee 
County ;  R.  B.  Simpson,  Judge. 

On  March  4,  1919,  L.  E.  Adeabolt  was  con- 
victed of  the  crime  of  assault  to  commit  rob- 
bery, his  punishment  was  assessed  at  2  years 
and  0  mouths  In  tbe  state  penitentiary*  and 
he  appeals.  Affirmed. 


from  the  conversation  the  defendant  and  bis 
codefendant,  Mlnton,  learned  or  believed  that 
Chadwick  had  $25  on  bis  person;  that  Chad- 
wlck  and  James  left  the  pool  ball  to  go  to 
their  home  in  the  outskirts  of  town,  and  }ust 
after  they  bad  crossed  a  bridge,  at  a  place 
where  the  street  was  not  lighted,  tbe  defend- 
ant and  his  codefendant,  Mlnton,  approach- 
ed rapidly  from  tbe  rear  and  by  means  of  a 
searchlight  and  a  revolver  pointed  at  these 
state's  witnesses  compelled  them  to  bold  up 
their  hands,  while  Mlntcm  searched  Chad- 
wick, but  found  nothing. 

The  defense  was  an  alibi.  Defendant 
claimed  that  he  retired  early  that  night,  and 
sought  to  show  by  two  n*ltnesse8  that  he  was 
In  his  room  at  a  rooming  house  at  the  time 
the  offense  was  alleged  to  have  takra  place. 
The  defendant  had  previously  been  conduct- 
ing a  restaurant  at  Dustln,  but  at  this  time 
was  out  oC  employment  and  was  In  Henry- 
etta on  no  particular  business. 

Several  witnesses  testified  to  the  defend- 
ant's good  character.  On  the  contrary,  it  ai>- 
pears  that  the  defendant  was  a  frequenter  of 
pool  halls  and  a  poker  player.  Tbe  same  ap- 
pears as  to  the  habits  and  character  of  the 
state's  witnesses. 

The  evidence  was  conflicting,  but  from  a 
careful  examination  of  the  whole  record.  It 
appears  that  the  defendant  had  the  advan- 
tage of  a  fair,  orderly  trial.  The  testlnrony 
introduced  was  admissible,  and  tbe  Instruc- 
tions of  the  court  fairly  covered  the  law  oi 
the  case. 

Tbe  only  error  seriously  urged  here  is  that 
tbe  verdict  was  contrary  to  the  evidence. 
The  Jury  In  the  first  instance,  are  the  sole 
Judges  of  the  weight  of  the  testimony  and 
the  credibility  of  tbe  witnesses,  and  on  ^a 
motion  for  a  new  trial  tbe  trial  Judge  was 
called  upon  to  weigh  tbe  testimony.  Both  the 
Judge  and  tbe  Jury  had  tbe  advantage  of  ob- 
serving the  witnesses  and  their  demeanor. 
There  was  sufficient  substantial  evidence.  If 
believed  by  the  Jury,  to  snatain  tbe  verdict 
rendered,  and  where  no  prejudice,  passion,  or 
other  Irregularity  appears  of  record,  this 
court  would  not  be  Justified  in  disturbing 
such  verdict  because  tbe  testimony  was  con- 
flicting. 

The  Judgment  of  the  trial  court  Is  there- 
fore affirmed. 

DOYLB,  P.  J.,  and  MATSON,  J.,  concur. 
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C7  Wyo.  410) 

QUINLAN  V.  JONES  ft  aL  (No.  990.) 

(Supreme  Court  <tf  WyomiiiK.  Jtnie  4,  1921) 

1.  Husband  and  wife  ^I33(r)  —  Wife  beld 
ettopped  from  dlspitlig  right  of  hosband  to 
oxeoito  aortgsoo. 

Id  an  action  to  replevr  certain  personal 
properl?  raortKaged  td*  defendants  by  plaintiff's 
husband,  evidence  heCd  to  show  plaintill  wu 
estopped  from  dispating  the  richt  of  ber  htu< 
band  to  execute  the  mortgage. 

2.  Appeal  and  error  «e3|04I(4)— Faot  anend- 
mant,  oonformlog  defoadants'  answer  to  proof 
Bot  fliad,  Innatarial  wbero  evidoaoe  ahowod 
plaintiff  estopped. 

In  an  action  to  replevy  certain  personal 
property  mortgaged  to  defendants  by  plaintifrs 
bosband,  where  the  evidence  showed  plaintiff 
was  estopped  from  disputing  her  husband's 
right  to  exeeote  the  mortgage,  the  fact  that 
an  amendment  conforming  defendant's  answer 
to  the  proof  was  not  filed  was  immateri^ 

8.  Repievia  cujOO  Wot  aeoosaary  to  dotermlae 
value  of  replsvlnod  proper^  toparate  froai 
damagot  for  takiafl  same. 

At  common  law  an  action  In  reploTio  tests 
only  the  right  of  possession  of  the  replevined 
property  at  the  time  of  the  convuencement  of 
the  action  and  the  value  of  the  property  is  im- 
material, BO  that  it  is  not  necessary,  in  the 
absence  of  a  statatory  requirement,  that  the 
ralue  of  the  property  be  found  separate  from 
the  damages  awarded  defendant  for  the  taking 
of  the  same  nnder  the  writ. 

4.  Replevin  «=»9&— Statute  held  aot  to  raqulro 
Hading  of  value  of  replevlaod  propeiiy  sepa- 
rate from  damages  for  takiag  same. 

Under  Comp.  St  1920,  SI  627Eh^02,  where 
the  plaintiff  in  replevin  obtains  possession  of 
the  property  by  giving  bond,  the  tiUe  thereto 
rests  in  him,  and,  if  the  defendant  prevails,  be 
must  be  awarded  such  damages  as  are  right 
and  proper  (section  6287),  consisting  of  the 
value  of  the  property  plus  interest,  or  plus 
the  value  of  the  use  thereof,  io  case  that  vnlue 
exceeds  the  interest,  so  that  it  is  not  neceaaary 
to  specifically  find.  In  the  verdict  or  judgment, 
the  value  of  the  property  as  a  separate  item 
from  the  damages  awarded  defendant. 

i.  Appeal  and  error  «=»I07I  (4)— Rnding  dam- 
ages for  taking.  Instead  of  value  of  proper^ 
takea  by  replevin,  not  reversible  error. 
Even  where  a  statute  requires  that  the 
value  of  replevined  property  be  found,  the  find- 
ing of  the  dampen  for  the  taking  of  the  same, 
instead  of  the  value  thereof,  Is  a  matter  of 
foim  snd  a  mere  irregalarity  which  will  not 
warrant  reversaL 

6.  Replevin  ^9l06— Defendant's  damagee  for 
taking  of  property  by  replevin  stated. 
In  an  action  in  replevin,  the  judgment,  if  for 
the  defendant,  must  be  for  the  value  of  his  spe- 
cial interest,  if  the  value  of  the  property  ex- 
ceeds that  faiterest,  bat  must  in  no  event  ex- 
ceed the  viUne  of  the  property. 


7.  Repltvia  «c»70— No  prosiaptloN  valw  ef 
ropievlaed  proper^  eqaala  or  oxoooia  vaNs 
•f  ohattol  mor^iage  oa  aamo. 

In  an  action  to  replevy  eertafai  persMial 
property  mortgaged  to  defandanto  by  plaintiff's 
husband,  there  is  no  presumption  that  the  value 
of  the  property  is  equal  to  or  exceeds  the  valne 
of  defendant's  special  interest,  the  value  of  the 
latter  not  being  admitted,  the  debt  not  bong 
plaintiff's,  and  it  being  a  matter  of  Cbanmon 
experience  that  chsttel  mortgages  are  frequent- 
ly given  when  the  value  of  the  property  ia  not 
equal  to  the  amount  secured  thereby,  particu- 
larly whan  it  ia  intended  aa  partial  soeority 
only. 

8.  Evidenoe  <8=>54  —  Presumption  mast  rost 
upon  reason  and  common  experlenoe. 

A  presumption  must  rest  upon  reason,  and 
have  as  its  basis  either  common  eJ^erience  or 
a  eccnpelling  necessity. 

9.  Damages  «=9l63(l)  — Mast  prove  damages 
beyond  nominal. 

Where  any  one  daims  damages  from  anoA* 
er,  beyond  nominal,  be  nuist  prove  tbom. 

10.  Replevin  ^ssTO— Bardea  oa  defeadaat  t» 
prove  damagea  by  taking  of  prepoi^ 

writ. 

In  an  action  in  replevin,  the  harden  of  proof 
was  on  defendants  to  prove  their  damages  bj 
reason  of  the  taking  of  the  property  under  the 
writ,  the  petitioner  having  to  prove  only  his 
right  of  possession  of  the  property  at  the  ccm- 
mencement  of  the  action,  the  rule  not  being 
changed  by  reason  of  the  fact  that  the  statute 
permits  the  determination  of  the  defendant's 
rights  in  the  main  action. 

11.  Evldenos  ^sl  13(3)— An  appraleoneat  et 
replevined  proper^  mado  la  former  aiitt  haM 

Inadmissible. 
In  an  action  to  replevy  certain  personsl 
property  mortgaged  to  defendants  by  plaintiff's 
husband,  an  appraiaement  In  a  former  case 
between  defendant  and  plaintiCa  hnaband  eoold 
not  be  taken  as  evidence  of  the  valne  of  the 
proparty,  being  incompetent,  as  against  plalntUt 
who  was  not  a  party  to  the  suit,  the  iteme 
therein  not  being  properly  certified,  and  the 
paper  not  having  been  introduced  in  evidence. 

Appeal  from  District  Ooort,  Fremont  Coun- 
ty; Caiarlea  B.  Winter,  Jadceu 

Actlwi  by  Beasie  M.  Qoinlan  against  Bdith 
A.  Jones  and  husband.  Judgment  for  de- 
fendants, and  plaintlir  appeals.  Reversed  la 
part  and  remanded,  witb  directions. 

J.  M.  Hodgson,  of  Cheyenne,  tor  appellant 
John  DUlon  and  Qordon  J.  Gbrlatkh  both 
of  Lander,  tor  respondents. 

BLUMC,  J.  Thla  an  actttm  In  nplefiB,  In- 
Btituted  by  tbe  appellant  agalnat  app^ees 
in  Fremont  county  for  tbe  recovery  ol  wmn 
live  stock,  a  wagon,  and  two  seta  of  harnen, 
A  bond  was  furnished,  and  tbe  pnqterty  wu 
delivered  to  tbe  idftintlfl.  The  answtf  oob- 
tains  a  general  deniaL   It  also  sets  np  a 
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Special  Interest  In  the  appeHeM  by  Tirtoe  «f  a 
diattel  mortgage  en  uid  property  and  a 
trad^  dated  Jannary  28,  1918.  filed  for  rec- 
ord January  26,  1918,  aecarlng  notes  aggre- 
gating $4,000  and  interest,  executed  to  ap- 
pellee Edltb  A.  Jones  by  Martin  W.  Qolnlan. 
hnsband  of  appellant.  The  answer  further 
alleges  an  estoppel,  claiming  tbat  during  the 
negotiations  for  the  sale  of  the  above  truck 
to  Martin  W.  Qulnlan,  appellant  represented 
to  appellees  that  said  Hartln  W.  Qnlnlan  was 
the  owner  of  the  property  In  controTen^, 
and  had  full  authority  to  mortgage  the  same, 
and,  relying  thereon,  that  amtellees  sold  said 
truck  to  Martin  W.  Qnlnlan.  An  order  was 
made  at  the  conclusion  of  the  testlmcMiy,  per- 
nflttlng  the  filing  of  an  amendment  to  the  an- 
swer ccmforming  the  pleadings  to  the  proof, 
which  amendmrat,  however,  was  never  filed. 
The  case  was  tried  to  the  court  without  a  Ju- 
ry. The  court  found  generally  for  the  at^l- 
leei,  that  Bdith  A.  J<mes  bad  the  rl^t  of  pos- 
sesdoi  of  the  iiroperty  In  controv«rsy  at  the 
cranmencement  ot  the  action,  and  that  by  rea- 
son of  the  taking  of  said  i»operty  under  the 
writ  of  replevin  she  had  been  damaged  In  the 
sam  of  92,847.28,  and  entered  judgment  ac- 
cording. Tram  this  Judgment  the  app^ant 
has  filed  her  direct  appeal  herein. 

[1, 2]  1.  Counsel  for  the  appellant  ctmtead 
that  tiie  Judgment  is  cmtrary  to  the  evideooe, 
and  that  no  estoppel,  particularly  audi  as 
was  plea^ted,  was  shown.  It  appears  that 
Hartfai  W.  Qulnlan,  husband  of  appellant, 
wanted  to  buy  a  trn<^  and  iirrangements 
therefor  had  bem  made  in  the  early  part  oC 
January,  1918,  with  the  Shockley  Serrtce  Oor- 
pcnatloq.  Squler  Jones  testified  that  be,  act- 
ing as  ag^t  for  his  wife,  Edith  A.  Jones, 
was  called  an  to  furnish  the  purchase  money 
for  the  trade,  make  a  loan,  and  take  the  prop- 
erty, together  with  the  truck  to  be  bought, 
as  security;  that  he  was  called  out  to  the 
farm  where  ai^llant  and  her  husband  were 
living;  that  some  time,  probably  before  Jan- 
nary  20,  he  went  to  look  over  the  prc^rty  In 
cmitroversy;  that  It  was  pointed  out  to  him 
by  Martin  W.  Qulnlan,  in  the  presence  of  the 
latter's  wife,  who  helped  In  showing  It;  that 
tbey  both  were  perfectly  willing  that  the 
invperty  should  be  mortgaged.  The  appel- 
lant cmcedes  this,  but  claims  that  the  mort- 
sage  was  to  be  given  for  a  new  truck  and  not 
s  secondhand  one;  but  Jones  states  that  he 
was  not  told  as  to  whether  It  was  to  be  sec- 
ondhand or  new.  The  latter  further  testifies 
tbat,  while  both  at  that  time  talked  of  giving 
Qie  mortgage,  the  appellant  made  no  claim  of 
ownership  to  the  pn^rty  In  controversy; 
that  It  was  understood  among  them  "when 
tbe  mortgage  was  to  be  given,"  and  {quoting 
blm)  "I  was  to  go  to  Casper  with  Mr.  Qulu- 
iu.  draw  up  the  papers  there,  and  he  was  to 
take  the  truck."  These  conversations  were  no 
doubt  construed  by  tbe  lower  court  to  mean 
tbat,  Inasmucii  as  i^tilant  was  not  to  (d 
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alcmg  to  Caqwr.  Martin  W.  Qulnlan  was  to 
sign  and  execute  the  mortgage.  It  would 
seem,  from  a  letter  which  appellant  wrote, 
that  she  was  aware  on  January  20  that  the 
new  truck  for  which  arrangements  had  been 
made  had  been  sold  to  other  parties,  and  that 
none  but  a  secondhand  one  could  be  bought. 
In  any  event,  about  January  22,  Martin  W. 
Qulnlan  and  Squler  Jones,  pursuant  to  ar- 
rangements, went  to  Casper,  and,  finding  the 
new  truck  gon^  Qulnlan  bought  a  secoad- 
hand  truck.  Jones  testifies  that  the  notes 
and  mortgages  above  moitioned  were  exe- 
cuted Qulnlan  on  January  2Sd  to  pay 
$3,200  to  the  sales  corporatloa  and  $800  to 
himself  for  expenses  and  oommi8Sl<»i;  that 
only  $600  was  paid  on  tbat  date  to  the  saka 
corporation;  the  balance  of  $2,700  was  to  be 
paid  when  the  tratA  would  be  dellTared  at  a 
later  date.  Qulnlan  tesUfles  that  uptm  ar- 
rival home  he  taiformed  his  wife  ot  the  pur^ 
chase  of  the  truck  and  the  execution  of  the 
mortgage,  and  that  she  objected.  But  no  suidi 
objectlims  were  communicated  to  appelleea. 
Jones  testifies  that  some  three  weeks  later, 
when  tbe  truck  ms  ready  for  delivery,  ap- 
pelant called  blm  over  the  pbone,  telling  him 
that  her  husband  would  be  down  on  the  train 
the  next  morning  to  go  after  the  truck,  and 
that  be  told  ber,  "as  tluy  bad  previously 
talked,"  that  he  would  meet  blm  and  give 
blm  Uie  tiMik;  that  evm  at  that  time  she 
made  no  objectloii  against  bar  husband  exe- 
cuting the  mortgage;  tbat  pursuant  to  this 
conversation  be  met  her  husband  the  next 
morning,  and  gave  him  a  cbeek  for  $2,700, 
and  that  he  was  never  Informed  of  any  claim 
oi  ownerabip  ot  the  pnqierty  lU'  cmtroveray 
on  tbe  part  of  appellant  until  the  following 
May.  The  last  conversation  over  the  tele- 
Vhane  stands  undenled,  and  there  are  other 
facts  and  circumstances  In  the  record  show- 
ing that  appellant  recognized  the  validity  of 
the  mortgage,  but  we  cannot  take  the  space 
or  time  In  pointing  them  out  In  detail.  Suf- 
fice it  to  say,  that  we  think  that  the  lower 
court  was  Justified  by  the  evidence  In  holding 
that  appellant  was  estopped  from  disputlug 
the  right  of  ber  husband  to  execute  the  mort- 
gage In  question.  Nor  Is  It  material  that  the 
amendment  conforming  the  pleadings  to  the 
proof  was  not  sctually  filed.  Kuhn  v.  Mc- 
Kay, 7  Wya  42,  67,  49  Pac.  473,  51  Pat  205. 

[3]  2.  Counsel  for  appellant  further  ccm- 
tend  that  the  court  should  have  found  the  val- 
ue of  the  property  In  controversy  separate 
from  tbe  damages  awarded  the  appellee  Edltb 
A.  Jones.  There  are  many  cases  sustaining 
that  contention,  and  Cobbey  on  Replevin,  in 
section  1061,  states  that  the  only  correct  prac- 
tice Is  to  find  the  value  In  all  cases.  It  would, 
no  doubt,  be  the  better  practice  to  do  that, 
and  if  that  had  been  done  In  this  case.  It 
vifiuld  not  have  been  necessary  to  have  had 
any  further  prooeedlnga  her^  We  find, 
bowerer,  vpaa  btreatlcattODt  that  tbe  aatbwu 
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mes  wliidi  hold  tliat  to  be  an  essential  reqtil- 
filte  all  base  their  holding  npoo  a  statute. 
Oar  repleviD  law  was  taken  from  Ohio,  and  It 
iB  a  ^gniflcant  fact  that  coudboI  have  not 
been  able  to  dte  us  a  single  case  from  that 
state  bolding  the  rule,  under  a  statute  identi- 
cal with  ours,  for  which  they  contend.  At 
common  law  an  action  in  replevin  tested  only 
the  right  of  possession  of  the  replevioed  prop- 
erty at  the  time  of  the  commencement  of  the 
action.  The  value  of  the  property  was  imma- 
terial, and  no  method  was  provided  whereby 
that  could  be  determined.  WUson  v.  Puller, 
9  Kan.  176;  Humphrey  v.  Baber  (Okl.)  176  Pac 
897;  Bell  v.  Bartlett,  7  N.  H.  178.  See  Wells 
on  Replevin,  {  760,  Thomas  t.  Spottotd,  46 
Me.  408. 

|4,  i]  But  the  scope  of  the  action  has  been 
both  changed  as  well  as  broadened  by  our 
statute.  In  this  state,  where  the  plaintiff  in 
replevin  obtains  possession  of  the  property  by 
giving  bond,  the  title  thereto  rests  in  him, 
and  the  bmd  stands  In  place  of  the  property. 
Hunt  T.  Thompson,  19  Wyo.  S23. 120  Pac.  181, 
122  Pac.  624:  Boswell  v.  Bank,  16  Wya  161, 
92  Paa  93  Pac.  661 ;  Qr^ry  v.  Morris, 
96  U.  S.  619.  624,  24  L.  Ed.  740;  Smith  V.  HC- 
Oregor,  10  Ohio  St.  461,  470.  And  the  stat- 
ute contemplates  that  the  rights  of  the  par- 
ties, growing  out  of  the  action,  may  be  settled 
in  one  suit  In  case  the  defmdant  prevails, 
he  must  be  awarded  such  damages  as  are 
right  and  proper  (section  6287),  consisting  of 
the  value  of  the  property  i^us  Interest,  or 
plus  the  value  of  the  use  thereof  in  case  that 
value  exceeds  the  Interest.  Hunt  v.  Thomp- 
son, supra;  and  see  Smith  v.  McGregor,  su- 
pra. Bell  T.  Bartlett,  sDpra.  The  "valne," 
therefore,  of  the  property  is  merged,  as  it 
were.  In  the  "damages"  to  he  awarded,  and 
the  statute  evidently  did  not  contemplate  that 
it  Is  necessary  to  spedflcally  find  In  the  ver- 
dict or  the  Judgment  the  former  as  a  separate 
Item  from  the  latter.  Even  in  cases  where 
the  statute  requires  that  the  value  must  be 
found,  It  has  been  held  that  to  find  the  "dam- 
ages." instead  of  the  "value,**  is  a  matter  of 
form,  and  at  most  a  mere  Irregularity,  which 
will  not  warrant  the  reversal  of  Uie  case. 
Agency  of  Can.  C.  &  F.  Co.  v.  Pennsylvania 
I.  W.  Co.,  256  Fed.  339, 167  C.  O.  A,  509;  West- 
em  Stage  Co.  V.  Walker,  2  Iowa,  504,  620, 
65  Am.  Dec.  789;  Svendsen  v.  Ketchmark.  39 
S.  D.  61,  162  N.  W.  932;  Brannln  v.  Bremm, 
2  N.  M.  40. 

ril  3.  Appellant  further  contends  that  the 
amount  of  the  Judgment  Is  excessive ;  that  it 
appears  that  the  damages  of  $2,347.28  found 
by  the  court  is  the  full  amount  oc  indebted- 
ness due  Edith  A.  Jones  on  the  notes  secured 
by  the  mortgage.  Including  the  accrued  in- 
terest, and,  after  deducting  51,900— the 
valne  of  the  truck  voluntarily  turned  over 
In  the  summer  of  1918  to  apply  on  the  notes — 
and  that  no  attention  was  paid  to  the  value 
of  the  i^ropefty,  wblcb  ia  much  leas  than  the 


amount  of  the  jndgm^t.  The  contention 
appears  to  be  true.  We  shall  advert  later 
to  the  question  of  what  evidence  was  adduced 
on  the  question  of  the  value  of  the  property. 
It  is  the  undoubted  rule  that  against  the 
g^eral  owner  of  the  property,  the  owner 
of  a  special  Interest  therein,  such  as  the  ap- 
pellee Edith  A.  Jones,  had  in  tlila  case,  the 
Judgment,  if  for  the  defendant,  must  be  toe 
the  value  of  the  special  Interest,  if  the  value 
of  the  property  exceeds  that  interest,  but 
must  In  no  event  exceed  the  value  of  the 
property.  Jennings  v.  Johnson,  17  Ohio,  15i, 
49  Am.  Dec.  451;  SutcUffe  v.  Dotarman,  18 
Ohio,- 181,  61  Am.  Dec.  450;  Cruts  v.  Wray, 
19  Neb.  681,  27  M.  W.  634;  Cobbey  on  Re- 
plevin, S  971;  34  Gyc.  1568. 

[7,  t]  Counsel  for  appellees  concede*  this  to 
be  the  true  rule,  but  omtend  that  the  bunlen 
of  proof  was  on  appellant,  and  that  there 
was  nothing  required  of  appellees  bey<»i(l 
showing  the  value  of  this  ^>eclai  interest 
They  cite,  in  support  of  that  contention,  the 
case  of  Gamble  t.  Wilson,  33  Neb.  270,  50 
N.  W.  3,  where  the  court  held  that  wht>re 
the  value  of  the  special  Interest  Is  admitted, 
and  no  evidence  Is  given  as  to  the  value  of 
the  property.  It  will  be  presumed  that  sucli 
value  is  equal  to  or  exceeds  the  value  of  the 
special  interest.  No  such  admission  is  found 
In  the  case  at  bar.  Besides,  the  special  in- 
terest in  the  case  cited  amounted  to  $134, 
arising  as  a  result  of  an  attacliment  on  prop- 
erty which  Gamble  held  under  a  bill  of  sale 
to  secure  the  sum  of  $1,700.  Perhaps  the 
court  was  Influenced  in  its  decislm  by  Ihe 
thought  that  It  might  not  unreasonably  be 
presumed  that  Gamble  would  not  have  loaned 
that  amount  of  money  on  property  which  was 
not  worth  more  than  $134.  In  the  case  at 
bar,  appellant  was  not  the  debtor  of  Edith  A 
Jones;  she  had  not  signed  the  mortgage  nor 
the  notes  secured  thereby.  The  debt  wu 
that  of  her  husband.  We  cannot  conceive 
how  it  could  be  reasonably  said  that  ii  A 
mortgages  the  property  of  B.  even  with  the 
tatter's  consent.  It  can  be  presumed  tbat 
the  value  of  the  property  mortgaged  is  equal 
to,  or  greater  than,  the  debt  In  fact,  we  do 
not  believe  that  any  such  presumption  can 
arise  in  any  case  where  a  lien,  mortgage,  or 
other  special  interest  is  granted.  Still,  that 
is  substantially  what  we  would  have  to  hold, 
if  we  admitted  the  soundness  of  appellee'e 
contention.  A  presumption  must  rest  apoo 
reason ;  It  must  have  as  Its  basis  either  com- 
mon experience  or  a  compelling  necessity; 
a  presumption,  such  as  contended  for,  ha* 
neither;  for  we  know  from  common  experi- 
ence that  chattel  mortgages  are  frequently 
given,  when  the  value  of  the  property  mort- 
gaged is  not  equal  to  the  amount  secured 
thereby,  particularly  when  it  Is  Intended  as 
partial  security  only,  additional,  for  instance, 
to  a  real  estate  mortgage.  And  in  this  case 
the  purchased  truck  was  also  Included  in 
the  mortgage  and  bad  bem  tume^  over  to 
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appellee  for  the  purpose  of  ai^lylng  the  value  i 
thereof  on  the  mortgage,  so  that  any  such 
prraumption,  If  valid,  wooU  be  far-reaching, 

Indeed.  < 

[1,11]  It  Is  a  fondamental  principle  In 
law  that  each  litigant  must  take  care  of  hia 
own  rights.  To  hold  that  a  plaintiff  In  re- 
plevin, to  whom  has  been  delivered  the  prop* 
erty  in  controvert,  Is  compelled  to  see  tliat 
defendants*  damages  are  properly  awarded* 
Is  to  cast  upon  him  the  burden,  not  only  of 
protecting  his  own  rights,  but  that  of  bis 
adversary  as  well.  We  know  of  no  exception 
that,  where  any  one  claims  damages  from 
another,  beyond  nominal,  he  must  prove 
them.  If  appellant  had  forcibly  abducted 
tbe  property  in  controversy,  and  the  appellees 
had  sued  her  to  recover  the  value,  the  latter 
would  have  been  compelled  to  prove  their 
damages.  The  fact  that  appellant  took  them 
through  the  sheriff,  under  process  of  law, 
is  simply  another  method  of  asportation, 
and  in  no  way  changes  the  burden  of  proving 
the  value  of  the  property  taken.  The  claim 
of  damages,  consisting  In  such  case  of  the 
valne  of  the  property  plus  Interest,  or  plus 
tbe  value  of  the  use,  is  that  of  the  appellees ; 
the  appellant  Is  In  no  wise  Interested  there- 
in, except  only  to  defend  against  it,  if  It  Is 
mad&  An  action  in  replevin  Is  sul  generis, 
and  that  is  particularly  true  where  under 
tbe  statute  the  value  of  the  property  in  con- 
troversy becomes  important  At  common 
law,  as  we  have  seen,  the  question  of  the 
value  of  the  property  did  not  generally  enter 
Into  the  case.  But  under  the  statute  the 
lights  of  the  parties  arising  out  of  the  case 
are  Intended  to  be  settled  In  the  one  action. 
Two  cases  are  thus  combined  into  on& 
Hence  both  parties  are  actors;  both  In  turn 
are  plaintiffs.  All  that  the  petitioner  in  re- 
plevin, where  he  seizes  tbe  property,  needs 
to  do,  Is  to  prove  his  right  of  possession  to 
the  property  at  the  commencement  of  the 
action,  bven  before  trial  he  has  In  bis  pos- 
session the  substantial  fruits  of  any  judg- 
ment be  might  obtain,  and  he  would  be  glad 
and  wtlllng  to  go  without  further  contest, 
and  might  do  so,  were  It  not  for  the  fact  that 
be  must  meet  the  claim  for  damages  tnat 
iDay  be  made  by  his  adversary.  Tbe  claim 
of  the  latter  Is  affirmative.  In  the  nature  of 
I  cross-suit,  and  upon  l;im  rests  the  burden 
to  sustain  It  by  competent  evidence,  and  he 
cannot  rely  upon  the  plaintiff  to  do  this  for 
him.  These  principles  are  amply  Illustrated 
and  either  directly  or  impliedly  held  or  ap- 
plied bn  Cort>ett  v.  Pond,  10  App.  D.  O.  17; 
Sates  V.  Fassett  and  Whetlock.  5  Denlo  (N. 
Y.)  21 ;  Gould  v.  ScanneU,  13  Oal.  4S1 ;  Archer 
V.  Long,  32  S.  a  171.  11  S.  B.  86;  Jackson  v. 
Morgan,  167  Ind.  628,  78  N.  B.  633;  Daniels 
V.  Mansbrldge,  4  Ind.  T.  104,  69  S.  W.  816; 
Stevens  v.  Tnlte,  lOi  Mass.  328.  See,  also, 
Beed  v.  Carpenter,  2  Ohio,  79;  34  Oyc.  1609- 
IMl;  Oobbey  on  B^levln.  |  S.  In  GUroy  v. 
jSrenoD-Hlckok  Co.,  103  App.  Dir.  B74.  83 
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N.  Y.  Supp.  132,  and  Schnltzer  v.  Russell,  81 
N.  J.  Law,  140,  80  Atl.  038,  Judgments  in 
favor  of  defendants  were  reversed  on  ac> 
count  of  the  want  of  pn^r  proof  of  valne 
of  the  property.  It  has  been  held  that  the 
burden  of  proving  the  value  of  tbe  property, 
or  damages,  In  an  action  on  a  replevin  bond, 
which  stands  In  place  of  the  property,  is  on 
the  plaintiff;  that  Is  to  say.  the  defendant 
in  the  r^levin  action,  where  these  questions 
were  not  litigated  in  the  latter  action  (Leon- 
ard V.  Whitney,  100  Mass.  266;  Austin  v. 
Moore,  7  Uetc  [Mass.]  U6;  Soprls  v.  Ulley, 
2  Colo.  496);  and  there  Is  no  sound  reason 
for  holding  that  this  burden  should  be  shifted 
simply  because  It  Is  permitted  by  statute  to 
determine  these  questions  In  the  main  ac- 
tion. Under  t^Is  rule,  then.  In  a  case  where 
the  property  has  been  delivered  to  the  plain- 
tiff, tbe  defendant  In  replevin,  if  he  claims 
to  be  the  general  owner  of  the  property,  must 
contest  that  point;  if  he  claims  only  a  special 
Interest,  he  must  establish  that;  in  either 
case  be  must  prove  the  valne  of  the  property 
in  controversy,  when  that  is  to  be  considered 
in  determining  the  amount  of  his  recovery. 
We  see  no  reason  why  a  party,  holding  only 
a  special  interest,  should  be  specially  favor- 
ed and  relieved  from  the  responsibility  rest* 
lug  upon  tbe  party  claiming  to  oe  general 
owner,  by  Indulging  in  presumptions  which 
are  unwarranted.  It  is  for  him  to  establish 
the  damages  which  are  right  and  proper, 
which  cannot  be  done  unless  tbe  value  of  the 
property  In  controversy  is  shown. 

[11]  4.  The  appellees  Insist  that  there  Is 
no  evidence  of  the  value  of  the  property  In 
controversy  In  the  record.  Tbe  appellant 
contends  that  a  certain  paper  in  tbe  record 
should  be  taken  as  the  evidence  on  that 
subject  That  paper  purports  to  be  an  ap- 
praisement in  the  case  of  Edith  A.  Jones, 
Plaintiff,  V.  Martin  W.  Quinlan,  Defendant, 
made  in  September,  1918.  Such  aroraise- 
ment  would,  of  course,  be  incompetent  at 
least  against  the  appellant,  since  she  was  not 
a  party  to  the  suit.  It  sets  out  separate 
items  of  property,  together  with  amounts 
opposite  thereto,  showing  a  total  value  of 
$1^550.  But  these  Items  are  not  certified  by 
any  one,  and  In  the  certlQcate  proper  of  the 
appraisers  the  amount  Is  left  blank.  F^iv 
ther,  it  does  not  appear  that  the  paper  was 
introduced  in  evidence.  Ai^llees  started  to 
offer  all  the  papers  in  the  case  last  mention- 
ed, but  if  any  were  actually  offered  and  In- 
troduced, on  whlcb  tbe  record  Is  not  alto- 
gether clear,  they  were  finally  limltt^  to  the 
"pleadings,  amoavlt  of  replevin,  writ  and 
Judgment"  In  that  case.  Besides,  the  case 
was  clearly  tried  under  a  misapprehension 
as  to  the  t>urd«t  of  proof  on  this  subject, 
and  we  see  nothing  else  to  do  than  to  send 
the  case  back,  for  the  sole  purpose,  however, 
as  Is  authorized  by  chapter  145  of  the  session 
Laws  of  1^1,  ot  having  the  lower  court  dft* 
termine  the  damaces  to  be  avarded  the  ap> 
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penee  Ediflt  A.  Jones  npoD  the  rale  herein 
Btate^  and  tm  fbst  pnrpoee  to  detomlne  tbe 
value  of  the  pmperty  In  cfmtrororqr.  TtM 
case  Is  accordbvly  afflnned  as  to  the  finding 
and  judgment  In  favor  of  appellees  generally, 
but  Is  revrawd  as  to  the  finding  of  damages 
and  the  amount  of  the  mon^  Judgment  In 
favor  of  app^ee  Edith  A.  Jmes,  and  the 
case  is  runanded  to  the  district  court  of 
Fremont  county,  with  dlrectlma  to  vacate 
the  former  Judgment  entered  herein  In  so 
far  as  it  appwtalns  to  sncb  finding  of  dam- 
ages and  such  money  Judgment,  and  to  re- 
try tbe  Issue  as  to  the  amount  of  damages,  In 
accordSDCe  with  this  opinion. 

POTTER,  a  and  TIDBaLu  District 
Judge,  concur. 

(60  Moot.  32) 

MASON  V.  8WEE.    (No.  4362.) 

(Supreme  Oonrt  of  Montana.   May  9,  1921.) 

Appeal  and  error  <s»IOOO— Fladisos  of  Jury 
approved  by  oesrt  la  eqsi^  ease  sot  to  be 

disturbed. 

While  the  findinga  of  a  Jury  in  an  equity 
case  are  only  adviBory  and  may  be  adopted  or 
rejected  by  the  trial  court  aa  his  riew  of  tbe 
evidence  may  dictate,  yet,  where  the  findings 
of  such  a  jury  have  been  approved  by  the  court, 
tbey  will  not  be  disturbed  (tnless  the  evidence, 
viewed  aa  a  whole,  dearly  preponderates 
against  as^  fiidinga. 

Ciranmlssiraers'  Opinion. 
Aroeal   frun   District  Cknirt,  lOasoula 
County;  Asa  It.  Duncan,  Judge. 

Action  by  Dwight  N.  Mason  against  John 
Swee.  From  ord^  overruling  defendant's 
motion  for  new  trial  and  from  judgment  for 
plalntill,  defendant  appeals.  Judgment  and 
wder  modified  and  affirmed. 

E.  a  Malroney,  of  Missoula,  a  F.  Bath- 
bone,  of  Fresno,  Oat,  Albert  Besancmi,  of 
Missoula,  and  L.  I.  Wallace,  ttf  Bonan,  for 
appellant 

Harry  H.  Parsmu  and  A.  N.  WhlUock. 
both  ct  Missoula,  £(»  respondent 

SPBNOBB,  a  This  action  was  tried  in 
tbe  court  below  upon  mpromrlate  pleadings 
presenting  tor  determination  primarily  the 
Issue  as  to  whether  w  not  a  general  copart- 
nership was  entered  Into  between  plaintiff 
and  d^oidant  and  for  an  accounting.  By 
written  stipulation  entered  into  and  filed  at 
tbe  oomm  en  cement  of  the  trial,  the  parties 
agreed  that  tbe  only  questions  that  should  be 
submitted  to  the  Jury  wrae  whether  such 
partnership  ever  existed,  wheu  it  began  and 
terminated,  and  what  percentage  of  the  prof- 
its each  partner  was  oitltled  to,  and  that  If 
the  Jury  decide  that  a  partnerahlp  as  claim- 
ed by  the  plaintiff  did  BO  otst  and  final  de- 


cree to  that  effect  be  entered,  an  accoontint 
should  be  had  before  a  referee  to  be  i^reed 
upon  by  the  parties,  or  designated  by  tbe 
court  The  suit  was  In  equity  before  a  Jury 
In  Its  advisory  capacity.  The  response  of 
the  jury  to  the  interrogatories  submitted  was 
in  favor  of  tbe  plaintiff.  The  findings  of  the 
jury  were  subsequently  adopted  by  the  court, 
conclu8i<His  of  law  based  thereon  were  made, 
and  decree  entered  accq^dlngly.  Motion  for 
a  new  trial  was  made  and  denied.  From  the 
order  of  the  court  overruling  the  motion  of 
the  defendant  for  a  new  trial  and  frmn  tbe 
judgment  these  appeals  are  prosecuted. 

The  appellant  relies  upon  14  spedficatioiu 
of  error  for  a  reversal,  but  a  careful  exam- 
ination of  the  record,  together  with  the  brieft 
of  counsel,  discloses  no  necessity  for  separate 
consideration  thereof,  and  all  will  be  dis- 
posed of  in  the  dlscus^on  following. 

The  e^ial  interrogatories  submitted  to 
the  jury  and  their  findings  thereon  were; 

"Interrogatory  No.  1:  Was  there  ever  a  co- 
partnership existins  between  the  plaintiff  and 
tbe  defendant  in  the  business  of  practicing  law? 
Answer  to- interrogatory  No.  1:  Yes. 

"Interrogatory  No.  2:  If  you  answer  tbe  In- 
terrogatory No.  1  in  the  affirmative,  state 
when  said  copartnership  began.  Answer  ts  in- 
terrogatory No.  2:   November,  1910. 

"Interrogatory  No.  8:  If  you  answer  inter- 
rogatory No.  1  in  the  affirmatiTe,  state  when 
said  copartnership  ended,  if  at  all.  Answer 
to  interrogatory  No.  3:   May  18,  1915. 

"Interrogatory  No.  4:  If  you  answer  in- 
terrogatory No.  1  in  the  affirmative,  state  what 
share  or  percentages  of  the  profits  each  part- 
ner was  to  receive.  Answer  to  tatonogatoir 
No.  4;  00  per  cent  each." 

The  testimony  submitted  upon  behalf  of 
plaintiff,  If  standing  alone,  appears  to  be 
amply  sufficient  to  sustain  the  foregcdng 
findings.  .The  evidence  of  the  defffldoat, 
however,  produces  a  substantial  conflict  npoo 
every  material  issue  tendered  by  the  plaia- 
tiff.  Tbe  jury  found  the  preponderance  in 
favor  of  the  plaintiff.  By  repeated  declara- 
tions of  this  court  the  burden  rests  np<»i  the 
appelant  to  show  sudi  preponderance  de- 
cisively to  be  otherwise  in  order  to  sustidB 
a  reversaL  Heilman  v.  Loughrln  et  aL,  6T 
Mont.  380,  188  Pac.  370;  Smith  t.  HoffmSD, 
5«  Mont  299,  184  Paa  842;  Boberts 
Oechsll,  54  Mont        1T2  Pac  1037;  Bob- 
ItalUe  V.  Boulet  53  Mont  68,  161  Pac  16S: 
Gibson  T.  Morris  State  Bank.  40  Moot  90, 
140  Pac.  76;  Dean  et  aL  v.  Stewart  et  aL, 
Mont  C06, 143  Pac  966.  The  trial  court  and 
the  jury  hearing  the  evidence,  oe^ng  tbe  wit- 
nesses and  observing  their  demeanor  and  a^ 
pearance  upon  the  stand,  and  having  before 
them  all  of  tbe  attendant  drcumatancei,  are 
better  able  to  Judge  of  Uie  credibUltT  •'^ 
fix  the  weight  to  be  glvoi  to  evtdaioe  <tf  tbe 
various  witnesses  than  Ss  this  court,  inA 
hence,  Qte  Jury  having  resolved  the  piepos- 
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derance  twaed  apon  a  ittttstanttal  conflict  In 
competent  evidence  In  favor  of  the  plaintiff, 
and  the  court  having  approved  their  findings, 
we  think  their  findings  should  not  be  dis- 
tnrbed. 

It  is  trae  that  the  findings  ct  a  jury  In  an 
eQuity  ease  are  only  advisory  and  may  be 
adopted  or  rejected' by  the  trial  court  as  his 
view  of  the  evidencQ  may  dictate  (Bosanatz 
T.  Ostronlcb,  D7  Mont  107,  187  Pac.  1009), 
yet  the  services  of  a  Jury  once  being  had  in 
an  equity  case,  they  occupy  largely  the  same 
position  upon  principle  as  If  rendering  their 
Tablet  In  a  case  at  law,  and  therefore  their 
findings  <a  taxt  upon  a  substantial  conflict  In 
evidence  should  not  be  rejected  unless  the 
erldenee  viewed  as  a  whole  dearly  prepon* 
derates  against  audi  findings  (Bosanats  t. 
Ctatronidi,  supra). 

TbB  erideoBe  in  this  case  Is  volumlnons, 
covering  transactlonB  by  and  between  plain- 
tiff and  defendant  over  a  period  <tf  years 
tscm  1910  to  1»15.  No  ^Ineiple  ot  law  Is 
Involved  up<»  this  appeal  requiring  a  ded- 
sltm  for  the  purpose  of  establishing  prece- 
dent, and  a  review  of  t2i«  tacts  as  shown  by 
the  proof  would  avail  noQilng,  and  could 
only  serve  to  point  out  a  sharp  and  snhstan- 
tfal  conflict,  which,  pursuant  to  its  many  deo- 
ltrati<ms,  i^wludes  this  court  from  d<dng 
other  than  sustain  the  findings  of  the  court 
below.  Bosanatz  v.  Ostronleh,  supra;  Pre- 
vUddi  V.  Butte  Elec  Ry.  Co.,  47  Mont.  170, 131 
Pae.  25;  Murphy  v.  Cooper,  41  Mont.  72, 108 
^c.  676.  We  find  no  error  in  the  record  to 
Justify  a  reversal. 

It  Is  to  be  observed,  however,  that  plain- 
tiff testified  that  a  full  settlement  of  all  fees 
betweai  himself  and  defendant  was  had  up 
to  July  1,  1914,  and  he  makes  no  claim  to  his 
testimony  for  any  accounting  prior  to  that 
datfc  We  Uilnfe  the  decree  of  the  lower 
court  should  be  modified  so  as  to  exclude  an 
accounting  between  these  partlra  prior  to 
July  1,  1914,  and  with  that  mo^flcattm  wo 
recommend  that  the  Judgment  and  order  at 
the  lower  court  be  affirmed. 

PEB  CURIAM.  For  the  reasons  stated  in 
the  foT^pjtng  opinion,  it  Is  ordered  that  the 
decree  of  the  lower  court  he  modified  so  as  to 
exclude  an  accounting  between  the  parties 
prior  to  July  1. 1914,  and,  as  so  modified, 
Judgment  and  <»der  of  said  court  is  affirmed. 


(69  Mont  527) 

STATE  «x  r«l.  STEVENS  et  al.  v.  MoLEISH 
ot  al.    (Nos.  4S44»  484M 

(Soprme  Ooort  of  Montana.    Bfay  S;  19^) 

I.  CoiiRtles  «=»3— Crootion  lo  oxoisslve  lo|ls- 

(athre  control. 

Tb«  creation  of  new  coontieB  is  a  subject 
exdoslTely  of  legislative  cognizance  and  controL 


MoLKISH  867 

r.} 

2.  Counties  ^tS  —  PoMloatloB  of  sotloo  of 
hearing  of  petWoa  for  creation  of  now  eooaty 
Jnrisdletioaal. 

The  publication  of  notice  of  hearing  of  peti- 
tion for  creation  of  new  county  out  of  portions 
of  existing^  counties  at  least  once  a  week  for 
two  weeks  next  preceding  the  date  fixed  for 
such  bearing,  in  newspapers  of  general  dccnla- 
tion  publigbed  within  each  of  the  dd  counties, 
and-  within  boundaries  of  proposed  new  county, 
as  required  by  Sess.  Laws  1919^  c.  226,  held 
jurisdictional,  the  publication  of  a  suffident  no- 
tice in  only  one  of  the  old  counties  and  in  the 
boundaries  of  the  proposed  new  county  without 
a  sufficient  publication  In  the  other  old  county 
being  insuffident  to  give  the  board  of  county 
commissioners  jurisdiction  to  proceed  in  the 
mstter  of  the  creation     the  new  county. 

3.  Newspapers  «=al  (4)— Designation  of  paper 
for  publication  of  notteo  of  hearing  of  peti- 
tion for  creation  of  now  eaanly  held  not  to 
ooBply  with  statotOh 

The  county  derk's  designation  of  the  Lewis- 
town  ArgOB,  in  Fergus  county,  for  publication 
of  notice  of  hearing  of  a  petition  for  creation 
of  a  new  county,  was  not  a  derignation  of  the 
Fergus  County  Argus  in  which  the  notice  was 
published  at  Lewistown,  and,  there  being  no 
such  paper  as  the  Lewistown  Argus  published  in 
that  county,  the  act  of  the  derk  did  not  comply 
with  Sess.  Lows  1919,  c.  226,  In  designating  a 
pq>or  In  that  county. 

4.  Conntloa  «s»l3— Statoto  requiring  lotleo  of 
hearing  oa  petition  for  sew  eoonty  dnrfng  the 
two  weeks  "nmct  proeodlog**  the  kearlng  oon- 
strued  "next." 

Publication  of  notice  of  hearing  of  petition 
for  creation  of  new  county  under  Seas.  Laws 
1919,  c.  228^  reqolring  the  publication  of  notice 
"at  least  once  a  week  for  two  weeks  next  pre- 
ceding the  date  fixed  for  such  bearing,"  must 
be  mbde  within  the  14  days  previous  to  the  date 
ot  bearing,  since  the  word  "next"  means  in  the 
nearest  time,  and  Jnst  after,  and  the  words 
"next  preceding"  mean  immediately  preceding. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Next; 
Second  Series,  Next  Preceding.] 

5.  Conntles  ^196(1)  —  Defectlvo  notleo  of 
hearing  on  pstltloa  for  new  oonnty  nay  bs 
•et  aside  at  the  salt  of  Intorootod  taxpi^tr. 

A  notice  of  bearing  on  petition  for  crea- 
tion of  new  county  before  the  county  board,  if 
defective  by  reason  of  a  departure  from  Sess. 
Laws  1919,  c.  226,  prescribing  the  requirements 
as  to  contents,  pubUcati<fti,  etc.,  may  be  set 
aside  by  a  court  of  competent  Jurisdiction  at 
the  suit  of  an  interested  taxpayer  brou^t  for 
that  purpose. 

Brandy,  a  J.,  and  Hdloway,  J.,  dissenting. 


Applications  by  the  State  of  Montana,  on 
the  relation  of  George  H.  Stevens  and  an- 
other, for  writ  of  mandate  and  for  writ  of 
certiorari  against  A.  E.  McLelsb  and  others, 
omstitutlnf  the  Board  ct  County  ComndsslOD^ 


>  Bss  sasM  tople  sad  KBT-NDUBSB  In  aU  Ker^unbecad  DUMU  and  ladezM 


Digitized  by 


by  Google 


358 


198  PAOiriC  BSPOBTEB 


(Moot 


era  of  Chouteau  County,  Moot.,  and  another. 
requlrlDg  the  board  to  reconvene  and  make 
an  order  DQllUying  all  Its  proceeding*  had 
on  and  after  the  29th  daj  of  NoTember,  1920, 
attempting  to  create  Banner  county  out  of 
portions  of  Chouteau  and  Fergus  counties. 
Order  of  board  calling  election  in  the  matter 
.  of  the  crtation  of  the  proposed  county,  and 
all  subsequent  proceedings  baaed  ttaerecm,  an* 
nulled. 

Henry  a  Smith,  of  Helena,  for  relators. 
Morris,  Hurd  ft  Btaoades,  of  Great  Fall% 
for  respondents. 

COOPER,  J.  On  Btarcfa  80^  tBBU  relators 
presented  to  this  court  an  aiq;iUcation  for  a 
writ  of  mandate  and,  In  aid  ttiereof,  a  writ 
Qt  certiorari,  addressed  to  -  the  board  of 
county  ccHnmiasloners  of  Chouteau  counfy, 
requiring  It  to  reconvoie  and  make  an  orier 
nullifying  all  of  lU  proceedings  bad  on  and 
after  the  29th  day  of  November,  1920,  at- 
tempting to  create  Banner  county  out  of  por- 
tions of  Chouteau  and  Fergus  counties.  The 
writs  were  issued  as  prayed  for,  and  returns 
made  showing  all  of  the  proceedings  had  and 
done.  They  were  treated  as  companion 
writs,  consolidated,  briefed,  argued,  and  pre- 
sented together  upon  motions  to  quash,  ac- 
companied In  each  case  by  what  respondents 
term  an  answer  on  the  merits.  The  two  pe- 
titions allege  substantially  the  following 
facts: 

The  relators  are  qualified  electors  and  resi- 
d^t  taxpayers  of  (^outeau  county,  are  now, 
and  always  have  been,  opposed  to  the  crea- 
tion of  Banner  county.  The  respondents  are 
members  of  and  compose  the  board  of  county 
commissioners  of  Chouteau  coimty.  Both  re- 
lators voted  at  the  general  election  of  1918, 
and  are  now  here  representing  themselves 
and  bU  other  persons  similarly  situated  and 
affected  by  the  acte  of  the  respondents.  It 
also  appears  that,  on  or  about  October  30. 
1920,  two  petltlcms,  one  bearing  the  signa- 
tures of  electors  and  texpayers  of  Fergus 
county,  and  the  other  of  electors  and  tez- 
payers  of  Chouteau  county,  were  filed  with 
the  coimty  clerk  of  Chouteau  county,  praying 
that  Banner  county,  be  created  out  of  terri- 
tory embraced  within  those  two  counties ;  that 
neither  of  the  relators  signed  the  petition; 
that  the  area  proposed  to  be  taken  from  Chou- 
teau county  is  larger  ttmn  the  territory  to  be 
teken  from  Fergus  county;  that  on  Novem- 
ber 6,  1920,  the  county  clerk  of  Chouteau 
county  fixed  November  29,  1920,  as  tbe  date 
for  hearing  the  prayer  of  the  petitioners  and 
all  opponents  thereto ;  and  that  he  also  desig- 
nated the  River  Presg,  a  newspaper  of  gene^^- 
al  circulation,  published  at  Ft  Benton,  in 
(^outean  county,  tbe  Lewlstown  Argus,  a 
newqmper  of  general  circulation  published  at 
Lewlstown,  Fergus  county,  Mont.,  and  the 
Geraldtne  Keview,  a  newspap^  of  general 
drcalation  published  in  the  town  of  Gersl- 


dlne,  within  tbe  boundaries  of  Uw  proposed 
new  county,  as  the  official  newspapers  for  the 
pnblicaticm  of  the  notice,  under  the  provl* 
siODB  at  chapter  226  of  the  SeasliHi  Lews  of 
1919. 

Tbe  petiti<ni  further  stetes  that  when  tbe 
board  of  county  commissioners  met.  In  pur* 
suance  to  the  published  notice,  the  affidavits 
of  0x9  publishers  of  the  newspapers  designatr 
ed  for  the  ptibllcation  of  such  notice  show 
that  It  was  published  la  tbe  Utver  Press  on 
November  10  and  17 ;  in  the  Fergus  Cooncy 
Argus  <m  Novonber  12  and  19;  and  In  the 
Geraldlne  Review  on  November  11, 19  and  26, 
The  board  of  county  commissioners  met  on 
the  date  fixed,  and  as  so  noticed,  November  2^ 
1920.  and  proceeded  wltb  the  bearing,  made 
an  order  proclaiming  an  electloo  to  be  held 
ou  the  29tb  day  of  Mardi,  1921,  and  directing 
notice  thereof  to  be  given,  for  tbe  purpose  of 
detwmlnlng  the  question  whether  Banner 
county  should  be  created  or  not.  Ttie  tiee* 
tlon  was  held,  and  resulted  In  mora  Uwn  68 
per  cent  of  the  vote  being  cast  In  favor  ot  tbe 
creation  of  the  new  county.  The  board  now 
threats  to,  and  will,  proceed  to  canvass  tbe 
votes  cast  at  such  election,  declare  the  result 
thereof,  and  proceed  by  resolution  to  declare 
the  new  county  created  and  established,  and 
will  cause  a  copy  of  the  resolution  to  be  filed 
In  the  office  of  the  secretary  of  state,  and 
perform  such  other  acts  and  duties  as  are  re- 
quired by  the  act  In  question  to  create  Ban- 
ner county.  Irrespective  of  the  irr^iarltiefl 
mentioned  and  the  irreparable  injury  to  the 
<dtizens  and  texpayers  of  the  counties  nt 
Chouteau  and  Fergus. 

The  argument  proceeded  upon  the  assump- 
tl<Hi  that  the  validity  of  tbe  acte  of  the 
county  board  depended  upon  the  question 
wbetber  tbe  notice  bad  been  published  by  the 
clerk  as  the  statute  requires.  If  we  dls- 
refcard  technical  defects  in  the  manner  in 
which  the  petitions  were  presented  to  this 
court,  the  two  applications  together  present 
tbe  question  whether  the  statutory  mandate 
regarding  the  publication  of  the  notice  tias 
been  followed. 

[1]  Tbe  creation  of  new  counties  is  a  sub- 
ject exclusively  of  legislative  cognizance  and 
control.  State  ex  ret  Koefod  v.  Board  oC 
County  CommissliMiars,  66  Mont  856,  ISO 
Paa  147. 

It  "is  purely  statutory,  and  for  every  act  of 
the  board  justification  must  be  (outid  written 
in  tbe  statute  in  express  terms,  or  oei-eusarily 
implied."  State  ex  rel.  JacubeoD  v.  Board  of 
County  Oommissionera,  47  Mont  631,  134  P«c^ 
291. 

[1,  3]  The  act  makes  It  the  duty  of  the 
derk  to  fix  the  date  of  bearing,  order  the 
publication,  and  designate  the  news-pai^ers  In 
which  notice  shall  lie  published.  No  duty  de- 
volves upon  the  couuty  board  until  the  date 
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llxed  b7  tbe  derk  for  the  hearing  and  publl- 
caticHi  of  the  required  Dotice.  As  the  board  , 
acquire*  do  power  to  act  by  virtue  of  tbe 
mere  Qllng  of  the  petition,  It  seems  to  follow 
that  tbe  jurisdiction  of  the  board  in  the  prem- 
ises Is  derlTed  from  that  portion  of  the  stat- 
ute which  declares  that  notice  of  hearing 
shall  be  given  by  publlcatioQ  In  certain  news- 
papers "at  least  once  a  week  for  two  weeks 
next  preceding  the  date  fixed  for  such  hear^ 
log."  The  purpopo  of  this  notice  is  manifest. 
The  legislative  ass^bly  has  provided  for 
separate  notices,  by  enacting  that  one  notice 
shall  be  published  In  each  of  tbe  old  counties, 
and  also  one  In  the  proposed  new  county,  If 
there  be  a  newspaper  of  general  circulation 
pubtlAhed  therein.  Presumably,  the  notice  In 
the  River  Press  was  intended  to  bring  home 
to  tbe  people  of  Chouteau  county  knowledge, 
actual  or  constmctive,  that  on  November  29 
a  hearing  would  be  had  before  the  county 
board  on  a  proposition  to  take  away  a  part 
of  their  county ;  the  notice  in  the  Argus  was 
designed  to  notify  the  people  of  Fergus 
county  of  the  same  thing ;  and  that  in  the  Re- 
view was  intended  to  be  a  particular  notifica- 
tion to  the  pet^tle  within  the  boundaries  of 
ttie  proposed  new  county  that  aacb  territory- 
was  aou^t  to  be  erected  into  a  new  county. 
It  therefore  follows  that  publicatlcoi  In  the 
Argus  and  in  the  Review  was  not  any  con- 
stmctive notice  to  tbe  qualified  electors  of 
Chouteau  county.  If  an  Insatficlmt  notice 
would  -suffice  In  Chouteau  county,  then  we 
see  no  reason  why  an  equally  defective  pub- 
lication could  not  be  glvoi  In  Fergus  county, 
and  perhaps  In  tbe  proposed  new  county  as 
welt,  thus  nullifying  tbe  provisions  of  the  act 
ratlrely,-  so  far  as  notice  la  concerned. 
Mettber  do  we  think  announcement  by  the 
clerk  that  the  notice  should  be  published  In 
the  Lewlstown  Argus  was  the  statutory  des- 
ignation that  notice  should  be  published  in 
the  Fergus  County  Argus.  There  was  no 
such,  newspaper  as  the  Lewlstown  Argus 
published,  and  hence  the  act  of  tbe  derk  was 
not  a-  compliance  witb'  the  direction  of  the 
statute  In  that  respect 

We  r^rd  the  publication  of  the  notice 
SDbstantlally  in  the  manner  i>olnted  out  by 
the  act  itself,  as  an  essential  prerequisite  to 
Jurisdiction  on  the  part  of  the  county  board. 
A  departure  from  its  commands  amounts  to 
a  dlsre^rd  of  the  legislative  wilL  Publlca- 
tioD  of  notice  may  be  likened  to  constructive 
service  of  process  In  a  Judicial  or  quasi  Ju- 
dicial-proceeding,  without  which  tbe  tribunal 
has  no  authority  to  proceed  at  all. 

"In  proceediDgs  for  the  creation  of  a  new 
county,  tbe  board  of  county  commiBsioDers  is 
required  to  act  as  a  quasi  judicial  tribuDSl." 
State  ei  rel.  Jacobson  v.  Board  of  County  Com- 
Btiuiooers,  supra,  at  page  630  of  47  Mont.,  at 
page  2US  of  134  Pae. 

[4]  The  Statute  prorldeg  that  the  notice 
"shall  be  published  a  least  once  a  we^  for 
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two  weeks  next  preceding  the  date  fixed  for 
tbe  hearing."  A  week  consists  of  7  consecu- 
tive days.  Rev.  Codes,  {  2030.  The  two 
weeks,  or  14  consecutive  days,  next  .preceding 
the  29th  day  of  November.  1920,  the  date  of 
this  hearing,  began  on  November  15  and  end- 
ed on  November  28.  During  that  period 
there  was  but  one  publication  of  the  notice 
in  the  River  Press;  to  wit,  on  November  17. 
In  the  week  next  or  Immediately  preceding 
November  29,  there  was  not  any  publication. 
If  we  construe  the  statute  to  mean  calendar 
we^s,  the  result  is  the  same.  The  calendar 
week  next  preceding  Nov^ber  29  began  on 
Sunday,  November  21,  and  ended  with  Satur- 
day, November  27,  and  during  that  week  the 
River  Press  did  not  publish  the  notice.  Tbe 
btatute  declares  that  tbe  notice  must  have 
been  published  at  least  once  In  tbls  week.  In 
the  case  of  State  v.  Uamltton.  74  Kan.  461,  87 
Pac  363,  the  Supreme  Court  of  Kansas  held 
that  tbe  words  "during  the  year  next  preced- 
ing such  election"  clearly  meant  the  preced- 
ing year,  counting  back  from  the  date  of 
making  tbe  list  See,  also.  Lay  t.  Shores, 
112  Miss.  140,  72  South.  881,  where  the 
SuiH^e  Court  of  Misslss^pi,  In  passing 
upon  a  similar  point,  used  this  language: 

**We  are  not  permitted  to  inquire  the  reasons 
prompting  the  Legislature  to  require  the  pub- 
lication of  the  notice  'for  three  weeks  next  pre- 
ceding the  meetiag'— we  know  that  it  is  bo,  and 
the  record  shows  that  the  notice  does  not 
square  with  tbe  legislative  requirement." 

In  tbe  case  of  Jackson  v.  Ouss,  86  Kan. 
280,  120  Pac.  353,  the  Supreme  Court  of  Kan- 
sas held  that  a  sale  of  school  laud  without 
giving  the  full  28  days'  notice  required  by  tbe 
statute  was  a  nullity.  "Next"  means  "in  tbe 
nearest  time;"  "Just  after."  Century  Dic- 
tionary ;  Webster's  International  EHctionary. 
j"Next  preceding  the  election"  means  im- 
mediately preceding  the  election.  Dowty  v. 
Plttwood,  23  Mont.  113,  67  Pac.  727. 

[S]  Tbe  basis  of  the  whole  proceeding  Is 
the  notice  of  hearing  before  the  county 
board;  and  If  defective  by  reason  of  a  depai^ 
ture  from  the  statutory  requirements,  it  may 
be  set  aside  by  a  court  of  competent  jurisdic- 
tion at  the  suit  of  an  Interested  taxpayer 
brought  for  that  purpose.  Should  the  board 
continue  to  act  upon  the  assumption  that  It 
has  established  Banner  county  upon  a  valid 
foundation,  and  proceed  to  provide  funds 
from  the  public  revenues  of  the  county  for 
tbe  purpose  of  enabling  It  to  function,  its 
efforts  may  be  resisted  at  the  first  step  by 
Judicial  proceedings  Instituted  to  restrain  it 
An  early  decision  In  tbe  present  proceeding 
by  this  court  may,  therefore,  prevent  a  mul- 
tiplicity of  actions  and  prolonged  litigation 
between  the  board  and  the  taxpayers  oppos- 
ing It.  The  publication  of  tbe  notice  is  an 
antecedent  stt<p  In  acquiring  Jurisdiction, 
whlcb  neither  tbe  county  board,  this  court, 
nor  any  other  tribunal  other  than  the  legl» 
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JatlTe  usmnblr  may  change,  qualify,  or  dla- 
pense  with ;  and  althoagh  the  statute  In  other 
respects  may  have  been  strictly  compiled 
with,  omission  to  publish  the  notice  aa  the 
statute  directs  raiders  all  subsequent  pro- 
ceedings null  and  void. 

When  the  mode  of  exercising  any  power  Is 
pointed  out  In  the  statute  granting  It.  the 
mode  thus  prescribed  most  be  pursued  In  all 
substantial  particulars.  The  publication  of 
notice  of  intention  to  create  an  Improv^nent 
district  Is  one  of  the  three  essential  Jurisdic- 
tional steps  which  must  be  taken  In  substan* 
tlal  conformity  to  the  statute.  Shapard  t. 
City  of  Missoula,  49  Mont.  269, 141  Pac  644; 
Johnston  v.  City  of  Hardin,  {S5  Mont.  574,  179 
Pac.  824 ;  McQimc  v.  Corby,  37  Mont.  249,  95 
Pac.  1063.  17  L.  B.  A.  (N.  S.)  1203 ;  20  Am.  & 
Bng.  £ncy.  Iaw,  1142.  We  do  not,  however, 
wish  to  be  understood  as  holding  that  pro- 
ceedings before  the  board  ct  county  commls* 
ittoners  In  the  creation  of  a  new  county  are 
in  all  rejects  analogous  to  those  creating 
qMdal  improTemeot  districts  in  dttes. 

It  must  be  conceded  Qiat  if  no  notloe  were 
published  at  all.  the  attempt  of  the  county 
board  to  create  a  new  county  would  be  wholly 
Insuf&dent  Ba%  It  appears  that  the  publi- 
cation was  not  made  for  two  weeks  nezt  pre- 
ceding the  date  of  the  meeting  of  the  board, 
as  the  statute  requires.  The  statutory  re- 
quirement as  to  the  publlcaUon  of  notice  of 
the  bearing  on  the  petitions  for  tlie  creation 
of  Banner  county  not  harlng  been  met  as 
required.  It  is,  lo  effect,  the  same  as  U  no 
notice  whatsoever  had  been  given.  Such  no- 
tice being  a  jurisdictional  requirement,  not- 
withstanding the  election  held  carried  by  a 
substantial  majority,  we  are  constrained  to 
declare  the  order  of  the  board  of  county  com- 
missioners of  Chouteau  county  prodalmlng 
an  election  to  be  held  on  March  29, 1021.  and 
directing  notice  thereof  to  be  glTOi.  null  and 
void. 

It  is  therefore  ordered  that  the  order  <tf 
the  board  of  county  commissioners  of  ChoU' 
teau  county  calling  the  election  In  the  matter 
of  the  creation  of  the  proposed  Banner 
county,  and  all  subsequent  proceedings  based 
ttiereon,  be,  and  they  are  faeTd)7i  annulled. 

BEYNOIiDS  and  QALBN,  JJ..  concur. 
BBAimiT.  a  J-  and  HOLIjOWAY,  3^  dls- 
smt. 

«0  Uont.  tt) 
TERRY  V.  STEPHENS  St  sL   (No.  4375.) 

(Supreme  Court  of  Montana.   May  18.  1921.) 

Brokers  ^34— Owner  held  not  entitled  to  re- 
cover part  of  purchase  price  retained  by  bro- 
ker under  agreenMnt  wifh  punohaser  on 
grossd  of  alsreprssentatiom  as  to  value  of 
land. 

Owner,  who  ezchanged  laod  In  part  payment 
for  other  land  after  Inspection  of  Hi«  other 


land,  and  who  was  apparently  satisfied  with  the 
transaction  until  his  discovery  that  his  brokers 
who  effected  exchange  had  been  permitted  by 
other  party  to  transaction  to  retain  a  portion 
of  the  purchase  price  tn  addition  to  the  com- 
mission paid  him  sach  owner,  could  not  re- 
cover the  itortion  of  the  purdiase  price  ao 
received  by  the  brokers  on  ground  that  they 
miBrepresented  the  value  of  the  land,  where 
there  is  no  proof  of  the  value  of  either  prop- 
erty or  the  price  of  the  land  received  in  ex- 
change, and  it  appears  that  all  negotiations  haj 
to  do  with  the  trade  price  between  him  and  tho 
brokers. 

Commtsstoners*  Opinion. 

Appeal  tram  District  Oourt,  laasonla  Onm- 

ty;  Asa  L.  Duncan,  Judge. 

Action  by  D.  S.  Terry  against  Alloi  Ste- 
phens and  another.  From  Judgment  for 
plaintiff,  and  from  order  denying  motion  for 
new  trial,  the  named  defendant  appeals. 
Judgmoit  and  order  reversed,  and  cause  re- 
manded, with  directions. 

Murphy  &  Whitlocli:,  of  Missoula,  for  ap- 
pellant. 

Barry  H.  Parscms  and  Thomas  N.  Mar- 
lowe, both  of  Uissoula,  tor  re^Mmdent. 

JACKSON,  a  Plahitifr  alleges  in  sub- 
stance that  he  owned  certain  property  at 
Paradise,  Mont. ;  that  W.  H.  Montgomery  & 
Co.  owned  150  acres  of  land  In  the  Flint 
Creek  district ;  that  defendants  were  real  es- 
tate agents  and  brokers  in  Missoula^  Mont.; 
that  in  May,  1913,  plainUff  obtained  the  serv- 
ices of  the  defendants  as  agents  or  brokers 
to  sell  or  exchange  his  property,  agreeing  to 
pay  defendants  5  per  cent  of  the  purchase 
or  exchange  price,  which  was  set  at  93.800; 
that  subsequently  the  defendants  notified 
plaintiff  that  they  had  Usted  with  them  the 
Montgomery  land  at  a  price  of  not  less  than 
$7,800,  which  figure  was  low  and  the  market 
price  for  It,  and  that  In  obtaining  title  there- 
to the  plaintiff's  title  to  his  lands  would  be 
credited  In  the  sum  of  (3,800,  leaving  a  bal- 
ance due  to  W.  H.  Montgomery  A  Co.  on  the 
exchange  of  $4,000;  that  the  defendants  rep- 
resented to  the  plaintiff  that  the  price  of 
the  Montgomery  land  was  so  low  that  Mont- 
gomery would  pay  no  commission,  and  be- 
fore the  sale  could  be  consummated,  plalntilt 
would  have  to  pay  defendants  the  entire  com- 
missloo;  that  plaintiff  accepted  the  proposi- 
tion and  offer,  and  did  pay  to  defendants  the 
sum  of  $430  as  commission;  that  plaintiff 
relied  implicitly'  on  the  representations  of 
defendants,  and  that  he  was  not  acquainted 
with  the  market  and  actual  value  of  the 
Flint  Creek  lands,  and  the  representatlona 
were  made  by  the  defeudants  with  the  object 
and  intent  that  they  should  be  believed  and 
relied  on  by  plaintiff;  that,  so  believing  and 
relying,  plaintiff  conveyed  title  to  his  lands 
to  the  defendants  for  convenience,  and  at 
their  request,  and  executed  a  writtaa  coi>- 
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tract,  undtf  defendutta*  dlrwtloii,  with  W.  H; 
Uontgnmerr  &  Oo.  to  purcbue  the  Flint 
Creek  lands  and  pay  a  balance  tberefor  of 
13,700;  that  the  representations  and  state- 
ments of  defendants  were  false,  and  were 
known  to  bfi  false  by  defendants  when  made, 
and  were  made  tn  an  unlawful  attempt  to 
profit  tn  the  transaction,  and  for  the  purpose 
of  havlAg  plaintiff  act  on  the  same;  that 
plaintiff  believed  them  to  be  true  and  acted 
upon  them;  that  the  W.  H.  Montgomery  Com- 
pany r«celTed  but  $4,800  for  their  property, 
and  this  plaintiff  was  defrauded  by  th«  de- 
fendants of  $3,000,  which  defendants  kept, 
conrerted  to  their  own  use,  and  defrauded 
tbe  plaintiff  thereof.  Tben  it  la  alleged  that 
tbe  fraud  herein  was  not  discovered  until 
March,  I&IS,  when  plaintiff,  conferring  with 
Montgomery,  discovered  what  the  company 
had  received  for  the  Flint  Creek  property, 
and  that  defendants,  wbile  acting  as  his 
agents,  charged  blm  a  commission  on  one 
band,  and  made  a  wrongful  and  Illegal  profit 
on  the  other.  Plaintiff  prayed  Judgmmt  In 
the  sum  of  $3,000.  Tbe  defendant  Hoover- 
son  was  not  served  and  did  not  appear.  The 
answer  of  defendant  Stephens  denies  the  al- 
legations of  plaintiff,  except  tbe  execution 
of  tbe  contract  between  ,W.  H.  Montgomery 
&  Co.  and  the  plaintiff,  and  by  way  of  af- 
flrmative  defense  i^eads  the  statute  of  llmlta- 
tlons  (subdivision  4,  |  6449,  R.  C.)  and  the 
statute  of  frauds.  The  reply  Is^a  denial  of 
tbe  affirmative  defense  and  by  estoppel.  A 
trial  was  had  to  a  Jury.  Defendant's  mo- 
tions for  nonsuit  and  directed  verdict  were 
denied,  and  verdict  returned  for  the  plaintiff 
Id  tbe  sum  of  $3,000.  Defendant  appealed 
from  the  Judgmait  and  tbe  order  doiylns  a 
new  trial. 

Fourteen  spedflcatlons  of  error  are  set 
ont  It  is  not  necessary  to  consider  any  of 
them,  except  those  bearing  on  the  action  of 
tbe  court  In  denying  defendant's  motions  for 
nonsuit  and  directed  verdict,  as  reversal  Is 
made  Imperative  by  plaintifTs  own  case. 

1'liilntlff*8  case  showed  that  he  owned  the 
Paradise  property,  and  desired  to  dispose  of 
it  by  sale  or  trade,  and  through  the  defend- 
ants went  to  look  at  some  land  In  the  Flint 
Creek  district  at  $55  per  acre,  which  plain- 
tiff did  not  like,  and  some  at  $52  per  acre, 
which  he  did  like ;  that  plaintiff,  an  experi- 
enced rancher  for  X5  or  18  years,  "thoroughly 
familiar  with  ranching  and  randt  property 
In  this  section  of  the  country,"  went  over 
and  across  the  $52  land  he  subsequently 
botie^ht.  examined  It  as  much  as  he  cared  to, 
nttsSed  himself,  then  came  back  to  Missoula 
and  concluded  the  deal   Plabittff  says: 

1  was  satisfied  with  the  arraogemant  tiiat 
*aa  proposed.** 

Re  OuB  deeded  his  Paradise  property  to 
Rooverson  and  Stephens,  and  was  credited 
VbenfoT  In  the  sum  at  $3,800.  Wltli  respect 
to  tUs  he  testlffled: 


"It  didn't  make  any  dUFerence  to  me  whether 
the  proceeds  of  this  property  were  tamed  over 
to  the  Montgomery'  people  or  kept  by  Hoover- 
son  and  Stephens.  I  had  made^ny  bargain  and 
tamed  over  my  property  and  received  a  con- 
tract to  the  Flint  Creek  Valley  laud.  I  had  a 
contract  to  pay  $^700,  and  I  carried  oat  that 
contract  and  lived  on  the  Flint  Creek  prop- 
erty." 

He  then  signed  the  contract,  obligating 
himself  to  pay  to  W.  H.  Montgomery  &  Co. 
$3,700,  the  balance  of  the  price  he  agreed  to 
pay  for  150  acres  of  Flint  Creek  Valley  land 
at  $52  [>er  acre,  less  $300.  The  depoflltl<Hi 
of  W.  H.  Montgomery,  introduced  in  plaln- 
tUTs  case,  shows  that  the  Montgomery  com- 
pany had  a  contract  with  Hooverson  to  ac- 
cept for  the  Flint  Creek  land  the  sum  of 
$4,800,  subject  to  a  commission  of  $500,  and 
that  It  was  Immaterial  to  the  company  what 
the  land  sold  for;  that  "so  far  as  we  were 
concoued  he  was  at  liberty  to  sell  at  any 
prio^  and  net  to  us  the  amount  agreed  up- 
on.** Plaintiff  paid  to  Stephens,  or  to  Hoover- 
son  and  StesAeus,  the  sum  of  $430  as  com- 
miadoD  for  the  sale  price  on  both  properties, 
$300  of  which  was  on  the  Montgomery  pur> 
chase  price,  which  sum  waa  deducted  from 
$7,800,  and  $130  on  bis  own. 

Some  time  after  the  first  payment  set  out 
in  the  contract  between  W.  H.  Montgomery 
&  Co.  and  plaiotlff,  he  discovered  that  the 
company  had  received  the  price  testified  to 
by  W.  H.  Montgomery.  Be  had  already 
moved  on  the  land,  and  apparently  was  satis- 
fied with  his  bargain  until  this  time. 

This  is,  In  effect,  the  plaintiff's  case,  and 
under  no  conceivable  theory  did  be  sustain 
the  allegations  of  his  complaint  He  offered 
no  i>roof  of  the  value  of  either  of  the  pieces 
of  property,  and  nowhere  does  it  appear  what 
Montgomery's  price  was,  but  all  of  tbe  n^o- 
tiatiotts  bad  to  do  with  the  trade  price  be> 
tween  plaintiff  and  defendants.  This  can- 
not be  oms^ed  as  fraud  or  mlsrqiresai- 
tatlon,  In  view  ot.  plahitura  testlmoiiy  that 
he  was  satisfied  with  bis  bargain.  Butte 
Hardware  Oo.  t.  Knox,  28  Mont  111,  72  Pac. 
901 ;  Orinrod  ▼.  Bond  On.,  M  Uont  168.  SB 
Pac.  8&L 

Plaintiff  la  conclnrively  shown  by  his  own 
case  to  have  dealt  with  the  defoidant  at 
arm's  lengtti,  r^hig  upon  his  own  Judgmait 
The  motkm  for  a  ncHisnlt  should  have  beoi 
granted.  Defendant's  case  does  not  help 
plaintiff  In  any  particular,  but  goes  to  ex- 
plain the  business  relations  between  the  de- 
fendants and  plaintiff,  with  respect  to  tbe 
exdiange^  and  tbe  court  erred  In  denying  tbe 
motion  for  a  directed  verdict 

Because  of  the  foregoing  reasws,  we  rec- 
(Hnmend  that  tbe  Judgmait  and  order  deny- 
ing the  motlm  for  a  new  trial  be  reversed, 
and  that  the  cause  be  remanded  to  the  dis- 
trict court,  with  directions  to  set  aidde  tbe 
verdict  and  Judgmmt  for  tbe  plalntU^  and 
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to  enter  judgment  fior  defendant  for  till 

costs. 

PER  CURIAM.  For  tbe  reasons  jflven  la 
the  foregoing  opinion,  It  Is  ordered  that  the 
Judgment  and  order  of  the  lower  court  be 
reversed  and  the  cause  remanded,  with  dlrec^ 
tlons  to  set  aside  the  Terdiet  and  Judgmttit 
for  tbe  plaintiff  and  to  enter  Judgment  for 
defendant  for  bis  costs. 


(69  Moot.  600) 

STATE  ex  rel.  8AMLIN  V.  DISTRICT  COURT 
OF  SIXTEENTH  JUDICIAL  DI8T^  IN 
AND  FOR  CUSTER  COUNTY  et  tl.  (No. 

.4824.) 

^Supreme  Court  of  Montana.    Ma;  6,  1921.) 

1.  Constitutional  law  «s325i —Searches  and 
Mizaros  «3s7— AniMdnesto  to  federal  Con- 
stitution held  not  limitations  on  power  of 
ttatst. 

The  probibitlons  as  to  search  and  seisnre 
and  due  process  of  law,  embodied  in  Const  U. 
8.  Amends.  4  and  5,  are  not  limitations  on  tbe 
power  of  tbe  sereral  states,  but  operats  ex- 
clusively on  the  delegated  powers  of  tbe  federal 
government.  * 

2.  Searches  and  sslznres  «=>7— Constltttlosal 
prohibition  of  nnroasonable  searches  and  sslz- 
nres strlotly  eonstnied  In  favor  of  citizen. 

Const  art  8,  1  7,  providing  that  no  war- 
rant to  sesrcb  an;  place  or  seise  way  person  or 
thing  shall  issue  without  deBcribing  the  place 
to  be  searched  or  tbe  person  or  Uiing  to  be 
seized,  nor  without  probable  cause  supported 
by  oath  or  afiBnnation  reduced  to  writing,  be- 
ing intended  to  take  away  from  tbe  Legislature 
tbe  power,  to  authorize  an  invasion  of  the 
rights  of  the  citizen  by  a  search  of  bis  home 
or  a  seizure  of  his  person  or  proper^  in  any 
other  case  Uian  it  permits,  is  to  be  strictly  con- 
strued in  his  favor. 

3.  Sssrches  and  seizures  «s>3— Search  warrant 
issued  on  applicant's  oondutlon,  without 
facts  stated,  Is  not  showing  of  "probable  cause 
supported  by  oath  or  afflrmatlon." 

A  search  warrant  issued  on  a  condusion  of 
tbe  applicant,  without  any  facta  stated  in  tbe 
application  on  which  the  judicial  officer  to  whom 
it  is  addreased  may  form  bis  own  conclusion, 
Is  not  a  showing  of  "probable  cause  supported 
by  oath  or  affirmation,"  within  the  meaning 
of  Conat  Mont  art  8,  I  7. 

4.  Constitutional  law  ^20— Legislative  con- 
st ract  ion  of  guaranty  against  nareasonaUe 
searches  and  sslznres  bold  strongly  persuasive 
on  Issue  as  to  violation. 

Rev.  Codes,  SS  9676-9696,  providing  that  a 
search  warrant  cannot  be  issued,  but  on  proba- 
ble cause  supported  1^  sffidavlt  and  defining 
tbe  procedure  necessary  to  obtain  one,  being  a 
construction  by  the  Legislature  of  Const,  art.  3, 
I  7,  prohibiting  tbe  issuance  of  search  warrants, 
except  on  probable  cause,  are  strongly  persua- 


sive on  the  courts  la  detennlning  iriiethcr  that 
srtide  has  been  foisted. 

5.  Intoxicating  llqnors  ^25(^Prohlhltlon  Cb> 
forGsment  Act  held  In  pari  materia  with  prs> 
visions  of  Codas  on  snbjset  of  search  wa^ 

rants. 

Prohibition  Enforcement  Act,  1  7,  authorti- 
ing  the  district  judge  to  issue  a  search  wamot 
if  it  shall  be  made  to  appear  to  bim  that  tliere 
Is  probable  cause  to  believe  that  intoxicating 
liquor  is  being  manufactured,  sold,  etc^  bot 
not  attempting  to  lay  down  any  procedure,  ii 
hi  pari  materia  with  Rev.  Codes,  |S  9670-061M, 
defining  the  procedure  in  tbe  issuance  of  seard 
wsrrants  by  magistrates,  and  the  power  of  the 
diatrict  Judge  Is  the  sams  as  that  of  tbe  magik' 
trate,  and  subject  to  the  same  limitations. 

6.  intoxicating  liquors  «=»248— Use  of  wort 
"oompialnt"  la  Prohibition  Enforeemsat  Aet, 
instead  of  "affidavit."  held  not  to  Imply  less 
stringent  rsis  In  issuance  of  such  warraats. 

Tbe  use  of  the  word  "complaint"  in  Pro- 
hibition Enforcement  Act  S  7,  instead  of  "afi* 
davit"  as  used  in  Rev.  Codes,  |  9678,  prohibit- 
ing tbe  issuance  of  sesrcb  warrants  but  n 
probsble  cause,  supported  by  affidavit  does  not 
imply  a  less  stringent  rule  to  be  observed  by  tbe 
district  judge  in  determining  whether  such  wsr* 
rant  should  be  Issued;  the  requirement  of  tbe 
act  being  that  if,  on  sworn  complaiDt  of  any 
person  it  shall  be  made  to  appear  to  any  judge 
of  tbe  district  court  that  there  Is  probable 
cause  to  believe  that  intoxicating  liquor  is  be- 
ing manufactured,  such  Judge  shall  issue  a  wsr- 
rant  etc,  in  the  absence  of  which  pn^Mkble 
canne  there  is  nothing  before  the  judge  to  briag 
his  power  into  sctivity. 

7.  Intoxicating  liquors  ^»250— in  sesrcb  war- 
rsnt  proceeding,  possessor  of  liquors  not  rs- 
quired  to  rebut  prima  fade  ease  hassd  on 

mere  hearsay  or  rumor. 
Under  Rev.  Code,  |{  9676-9696.  there  must 
be  submitted  to  tbe  Judge  or  magistrate  some- 
thing more  than  statements  based  on  hearsay 
or  rumor  before  he  may  issue  a  search  warrant 
and  Proliibition  Enforcement  Act  1 8,  providing 
that  the  complaint  on  wbi(jh  the  warrant  is  is- 
sued and  the  possession  of  intoxicatiDg  liquors 
seized  are  prima  facie  evidence  of  the  coDtra- 
band  character  of  the  liquors,  did  not  csat  the 
burden  upon  the  possessor  to  rebut  s  prima 
facie  case  based  on  mere  hearsay  or  rumor. 

8.  Intoxicating  llqnors  «s»2S5  —  Possessor  « 
liquors  unlawful^  seized  entitled  tn  have  ssm 
rstnrned  to  him. 

A  chief  of  police,  who  seised  whisky  under 
the  supposed  sutbority  of  a  search  warrant 
which  was  invalid  under  Prohibition  ESnforce- 
ment  Act,  |  7,  committed  a  trespass,  and  would 
not  he  permitted  to  retain  tbe  liquor  tor  any 
purpose,  and  the  owner  was  entitled  to  have  it 
returned  to  him. 

9.  Criminal  law  ^395  —  Artldas  wrsngfiiiy 
taken  from  accused  may  be  nsed  ns  svManen 
against  him. 

Articles  wrongfully  tahen  from  one  accused 
of  crime  may  be  used  as  evidence  against  bim 
on  tbe  trial,  though  objection  is  made  that  the 
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proaecator  obtained  ponewlon  of  tbcm  onlaw- 
fuUy. 

10.  Amtt  ^»7t— Artloles  wronflfully  taken 
froBi  aeeaseri  aiist  bo  rotomed,  where  tha 
qiottloa  Is  raised  by  a  dlroet  preoeedlno. 

Where  articles  are  wrongfully  taken  from 
one  accused  of  crime,  to  be  used  as  evidence 
acaiuflt  bim.  if  the  question  is  raised  before  the 
trial  b;  a  direct  proceediuc,  it  is  the  duty  of 
the  court  to  direct  return  of  them  to  the  ac- 
cused. 

11.  Criminal  law  (8=>39S  — Rala  that  papers 
wroagfully  takea  fron  aooused  aiost  be  re- 
turaad  applies  to  any  kind  of  personal  prop- 
erty. 

The  rule  that,  on  an  application  by  an  ac- 
cused from  whom  papers  have  been  unlawfully 
taken  for  use  as  evidence  against  bim,  if  the 
court  erroneoDsIy  refuses  to  order  a  return  of 
the  papers,  and  thereafter  receivea  them  In 
evidence  over  hia  objection,  H  la  reTorrible  er- 
ror, vidiea  to  any  kind  of  peraonal  property. 


Orlfftnal  application  by  the  State,  on  the 
relation  of  John  Samlin.  for  a  writ  of  pro- 
hibition directed  to  the  District  Court  of  the 
Sixteentb  Judicial  District  in  and  for  Custer 
County,  and  another.  Peremptory  writ  oe^ 
dered,  with  directions. 

Frank  Hunter,  Daniel  U  cyHern,  and  Wil- 
Uara  TruBCOtt,  aU  of  Milea  City,  for  ralator. 

W.  D.  Rankin,  Atty.  0«n.,  L.  A.  root.  Asst. 
Atty.  Gen..  W*  0.  PAcier,  of  Miles  City,  and 
G.  A.  Spanlding,  of  Helena,  for  defendants. 

BRANTLT,  C.  J.  Original  application  for 
a  writ  of  prohibition,  directed  to  the  district 
court  of  Custer  county  and  to  Hon.  3.  D.  Mc- 
Klnnon.  one  of  the  Judges  thereof,  to  stay 
further  actlou  in  a  search  warrant  proceed- 
ing Instituted  by  one  R.  B.  Uayea,  under  the 
proTlaions  of  chapter  143  of  the  Session 
Laws  of  1917,  commonly  called  the  Prohibi- 
tion ETnforcement  Act. 

On  February  11  of  this  year  Hayes  filed  a 
"complaint"  In  the  district  court  of  Custer 
county,  the  part  of  which  material  here  la 
the  fc^lowlng: 

"State  of  llontana.  County  of  Outer— as.: 

**B.  B.  Hayes,  beii^  first  duly  sworn,  depoees 
and  says:  That  he  has  probable  cause  to  be- 
Ueve,  and  does  believe,  that  on  the  6tb  day 
of  February.  A.  D.  1921,  intoxicating  liquors 
were,  and  have  been  ever  since  said  date,  and 
still  are  possessed,  kept,  and  disposed  of  and 
unlawfully  introduced  into  the  state  of  Montana 
the  said  defendant  [relator]  and  other  per- 
sons, to  affiant  unknown,  at  a  place,"  etc^  de- 
•cribhug  it  as  situate  In  Bfiles  City.  It  con- 
cluded with  a  prayer  for  the  issuance  of  a  war- 
rant to  aearch  the  premises. 

The  defendant  judge  Issued  the  warrant, 
which  was  pat  in  the  bands  of  Martin  Gol- 
den, chief  of  police  of  Miles  City,  for  execu- 
tion.  This  he  did  by  a  search  of  the  prem- 


ises described,  and  found  there  a  quantity 
of  whisky  In  bottles,  which  be  seized,  cer- 
tifying In  his  return  that  he  held  the  s^me 
in  his  possession,  subject  to  the  order  of  the 
court  He  further  certified  that,  having 
found  no  one  In  possession  of  the  whisky, 
he  posted  a  copy  of  the  warrant  on  the  door 
of  the  garage  on  the  premises  in  which  the 
whisky  was  found.  On  February  10  the 
judge  made  an  order  fixing  March  3,  at  10 
o'clock  a.  m.  as  the  time  for  a  hearing  to  de- 
termine whether  the  whisky  should  be  ad- 
judged forfeited.  A  copy  of  the  order  was 
served  on  the  relator.  On  that  date  he.a^ 
peared  by  counsel  and  moved  the  court  to 
quash  the  warrant  and  to  orA&t  the  whisky 
forthwith  returned  to  the  premises  and  to 
his  possession,  on  the  ground,  among  others, 
that  the  issuance  of  said  alleged  warrant 
was  and  is  without  and  in  excess  of  juris- 
diction because  In  violation  ot  the  provisions 
of  the  Fourth  and  Fifth  Amendment  to  the 
Constitution  of  the  United  States,  of  sec- 
tion 7  of  article  S  of  the  Constitution  of  Mon- 
tana, of  sections  7  and  8  of  the  Prohibition 
Enforcement  Act,  and  of  the  sections  of  the 
Revised  Codes  providing  for  the  issuance  of 
search  warrants.  The  motion  was  denied, 
and  the  hearing  was  continued  to  May  9  at 
10  o'clock  a.  m.  Thereupon  application  for 
the  writ  was  made  to  this  court.  An  alter- 
native writ  was  Issued  and  made  returnable 
for  hearing  on  Hardi  14.  ^e  defendants 
appeared  by  counsel  and  moved  that  the  writ 
be  quashed  and  the  application  dismissed. 
OD  the  ground  that  upon  the  facts  stated  in 
the  complaint  the  relator  la  not  entitled  to 
relief.  The  application  was  thereupon  snb- 
mltted  for  decision  on  the  merits. 

It  will  be  noted  that  the  statement  In  the 
complaint  la  that  "be  [affiant]  has  probable 
cause  to  believe,  and  does  believe,  that  on  the 
5th  day  of  February,  A.  D.  1921,"  etc.  The 
ultimate  qaestlon  submitted  for  decision  ia 
whether  this  statement,  in  the  form  of  a  con- 
clusion by  the  affiant,  though  under  oath, 
was  sufficient  to  give  the  court  or  judge  ju- 
risdiction to  Issue  the  search  warrant.  The 
solution  of  this  question  depends  upon  the 
meaning  of  the  section  of  oiu:  state  ConstltD- 
tion  prohibiting  unreasonable  searches  and 
seizures,  upon  which  the  relator  relies,  and 
the  provisions  of  law  on  the  subject  enacted 
In  pursuance  of  It. 

[1  ]  Consideration  of  the  scope  and  appUca- 
tl<Hi  of  Amendments  4  and  5  of  the  Constitu- 
tion of  the  United  States  is  not  pertinent. 
It  Is  well  settled  that  the  prohibitions  em- 
bodied in  them  are  not  limitations  upon  the 
power  of  the  several  states,  but  operate  ex- 
clusively npon  the  delegated  powers  of  the 
federal  government.  It  Is  not  necessary 
here  to  do  more  than  call  attention  to  some 
of  the  decisions  of  the  Supreme  Court  of  the 
United  States  which  have  discussed  them 
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and  defined  tbdr  api^lcatlon.  Barron  t. 
City  of  Baltimore.  7  Pet  243,  8  L.  Dd.  072; 
Fox  V.  Ohio.  S  How.  434,  12  L.  Bd.  213; 
Smith  T.  State  of  Maryland,  18  How.  76,  15 
Ll  Bd.  260;  Wltbers  t.  Bnckley.  20  How. 
90.  15  L.  Ed.  816;  TwltcheU  T.  Common- 
wealth. 7  Wall.  327.  19  L.  Ed.  223;  United 
States  T.  Crnlkshank,  92  U.  S.  542,  23  U  Ed. 
588;  Weeks  v.  United  States,  232  U.  S.  383, 
34  Snp.  Ct.  341,  68  L.  Ed.  652,  L.  E.  A.  1915B, 
834,  Ann.  Cas.  1915B,  1177.  Indeed,  the  rule 
announced  In  these  cases  applies  to  all  the 
amendments,  unless  a  contrary  purpose  U 
clearly  expressed  or  Implied  by  the  terms  In 
which  they  are  cowdied.  United  States  t. 
CrulkRhank,  supra. 

[2]  The  provision  of  our  state  Gonstlttitlm 
referred  to  Is: 

*^e  people  shall  be  secure  In  their  persons, 
papers,  homes  and  effects,  from  unreasonable 
searches  and  selnres,  and  no  warrant  to  search 
any  place  or  seize  any  person  or  thing,  shall 
Issne  witbont  deacrfblng  the  place  to  be  search- 
ed, or  the  person  or  thfuK  to  be  setsMd,  nor  with- 
out probable  canse,  snpported  by  oatti  or  af- 
flrmation,  reduced  to  writing." 

Tbe  general  provlslonB  relating);  to  search 
warrants  are  sections  9676  to  9696  of  the  Re- 
vised Codes.  Section  9677  enumerates  the 
frronnds  upon  which  they  may  Issue.  The 
first  enbdlTiston  of  this  section  applies  to 
cases  where  property  has  been  stolen  or  era- 
bexzled:  the  second,  to  cases  where  property 
has  been  used  as  a  means  of  committbig  a 
felony :  the  third,  to  cases  where  property  Is 
In  tbe  possession  of  any  person  who  Intends  to 
use  it  as  a  means  of  committing  a  public  of- 
fense, or  Is  in  possession  of  another  to  whom 
he  may  have  delivered  It  for  the  purpose  of 
conceallnK  It  or  preventln;  Its  being  discov- 
ered. 

flections  9678,  9679,  9680,  and  9681  pro- 
vide: 

"A  search  warrant  cannot  be  issued  but  upon 
probable  eanse,  supported  by  affidavit,  naming 
or  describing  the  person,  and  particularly  de- 
scribing the  propertv  and  the  place  to  ue 
searched."   flection  9678. 

*The  magistrate  must,  before  issuing  the  war- 
rant, examine  on  oath  the  complainant,  and  any 
witnesses  he  may  produce,  and  take  their  dep- 
ositions In  writing,  and  cause  them  to  be  sub- 
scribed hj  the  parties  making  them."  Section 
9679. 

"The  depositions  must  set  forth  the  facts 
tending  to  establish  the  grounds  of  tbe  applica- 
tion or  probable  canse  for  believing  that  they 
exist."    Section  9680. 

"If  the  magistrate  is  satisfied  of  the  existence 
of  the  grounds  of  application  or  that  there 
Is  probable  canse  to  believe  their  existence, 
he  may  Issne  the  warrant  •  •  Section 
9681. 

Section  T  of  the  Prohibition  Ehiforc«n»it 
Act  (Laws  1917,  p.  241)  declares : 

"If.  upon  the  sworn  complaint  of  any  person, 
it  shall  b«  made  t«  apptar  to  any  judge  of  the 


district  conrt  that  there  Is  probable  eanse  t* 
beUeve  that  intoxicating  liquor  is  being  mann- 
factnred,  sold,  exchanged,  ^ven  away.  *  *  * 
such  Judge  sliall,  with  or  without  tbe  approTSI 
of  tbe  county  attorney,  isaue  a  warrant  direct- 
ed to  any  peace  officer  in  the  county,  and  com- 
manding liim  to  search  the  premises  demgnated 
and  described  In  such  complaint  and  warrant, 
and  to  seize  aH  Intozlcatinf  liquor  there  found, 
together  with  the  vessels  in  which  it  la  con- 
tained," etc 

We  shall  not  undertake  to  enter  Into  a 
detailed  discussion  of  the  reasons,  from  a 
historical  point  of  view,  which  prompted  the 
incorporation  In  the  federal  Constitution  ct 
a  specific  guaranty  against  unreasonable 
searches  and  seizures,  nor  why,  though  coudi- 
ed  In  somewhat  varying  terms,  it  appears 
in  the  ConstltutioDB  of  the  several  states.  It 
la  sufficient  to  say  that  wh^  the  oolonlea 
had  gained  their  independence  and  were  eo* 
gaged  in  establishing  the  federal  and  the 
several  state  governments  under  written  Con- 
stitutions, they  deemed  it  wise  to  incorporate 
In  them  in  crystallized  form  the  prlndides 
laid  down  as  a  part  of  the  English  Consti- 
tution by  Lord  Camden  In  Ills  dedalon  in  the 
case  of  Bntlck  v.  Carrhigton,  19  St  Tr.  1080, 
and  make  them  applicable  to  all  Invasions 
on  the  part  of  any  of  the  aevo^  govem- 
ments  or  any  of  their-  employees,  of  the  sane* 
tity  of  the  home  of  a  dttisen,  his  personal 
security,  personal  liberty  and.  private  proper- 
ty where  there  is  not  probable  cause  to  be- 
lieve that  his  rights  In  this  bdialf  have  beoi 
forfeited  by  his  own  criminal  conduct  As 
new  states  were  formed  from  time  to  time, 
they  also  Incorporated  the  guaranty  In  thdr 
Constitutions,  until  now  it  Is  fttimd,  tn  sodm 
form,  in  those  of  all  the  states. 

Speaking  of  the  Fourth  Amendment  to  the 
Constitution  of  the  United  States,  Mr.  Jus- 
tice Day,  in  Weeks  v.  United  States,  232  V. 
a.  383,  34  Snp.  Ct  341.  68  U  Ed.  052.  L  a 
A.  1915B,  834.  Ann.  Cas.  10150, 1177.  said: 

The  effect  of  tbe  Fourth  Amendment  Is  to 
put  tbe  courts  of  the  United  States  and  fedenl 

officials,  in  the  exercise  of  their  power  and  au- 
thority, under  limitations  and  restraints  as  to 
tbe  exercise  of  such  power  and  anthority,  and 
to  forever  secure  tbe  people,  tbeir  persons, 
houses,  papers  and  effects  against  all  nnreason- 
able  searches  and  seizures  uuder  the  guise  of 
law.  This  protection  reaches  all  alike,  whether 
accused  of  crime  or  not,  and  the  duty  of  giving 
to  it  force  and  effect  is  obligatory  upon  all 
entnisted  under  our  federal  system  with  Os 
enforcement  of  the  laws.  The  tendener  ^ 
those  who  execute  tbe  criminal  laws  of  tbe 
country  to  obtain  conviction  by  means  of  unlaw- 
ful seizures  and  enforced  confessions,  the  latter 
often  obtained  after  subjecting  accused  persons 
to  unwarranted  practices  destructive  of  rights 
secured  by  the  federal  Constitution,  should  find 
no  sanction  in  the  judgments  of  tbe  courts 
which  are  diarged  at  all  times  with  the  support 
of  the  Constitution  and  to  whidi  people  of  all 
conditions  have  a  right  to  appeal  for  the  mala- 
tenanc*  of  such  fundamental  righta." 
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mils  forcefol  statement  of  the  learned  ]as- 
tlce  applies  as  well  to  the  guaranty  found  In 
oar  own  Constltatlon;  tor,  except  that  the 
order  In  which  the  several  clauses  In  It  are 
arranged  Is  differ^t,  It  Is  expressive  of  the 
same  fundamental  [fflnciples  and  was  In- 
tended to  be  equally  as  effective  to  prermt 
an  invasion  of  the  rights  ot  the  citizen  of 
tbe  state  nnder  the  guise  of  law  bj  the  state 
goremmoit  or  an;  of  its  officers.  Since  It 
was  int^ded  to  take  away  from  the  L^s- 
latnre  the  power  to  authorise  an  invasion  of 
tbe  rights  of  the  citizen  by  a  search  of  hla 
home  or  a  seixure  of  his  person  or  property 
in  any  other  case  than  It  permits.  It  is  to 
be  strictly  construed  In  his  favor.  On  this 
snbject  the  eminent  anthor,  Mr.  Cooley,  In 
Ills  woA  on  CcMistltutlonal  limitations,  has 
Alls  to  ny: 

Tor  the  service  of  criminal  process,  the 
homes  of  private  parties  are  snbject  to  be 
broken  and  nnder  drcnmitancM  whidi  are  fnlly 
explained  In  tbe  works  on  criminal  law,  and 
seed  not  be  enomerated  here.  And  there  are 
also  cases  where  search  warrants  are  allowed 
to  l>e  iasoed,  nnder  which  an  officer  may  be 
protected  In  the  like  action.  Bnt  as  seardi 
warrants  are  a  species  of  process  exceedingly 
arbitrary  In  character,  and  which  ought  not  to 
be  resorted  to  except  for  very  urgent  and  sat- 
Itfactory  reasons,  tbe  rules  of  law  which  pertain 
to  them  are  of  more  than  ordinary  Btrictness; 
and  if  tbe  party  acting  nnder  them  expecta  legal 
protection,  it  Is  essential  that  these  mles  be 
carefully  observed.  In  the  first  place,  they  are 
.only  to  be  granted  In  the  cases  expressly  an- 
tlioriied  by  law,  and  not  generally  in  snch  cases 
lutil  after  a  showing  made  before  a  Judicial 
officer,  under  oath,  that  a  crime  has  been  com* 
nrittcd,  and  that  flie  par^  complaining  has  rea- 
sonable cause  to  sn^iect  that  the  offender,  or 
tbe  property  which  was  the  sabject  or  the  In- 
•troment  9t  fhe  crime,  is  concesled  in  some 
flpedfied  house  or  place.  And  the  law,  in  re* 
qoiring  a  showing  of  reasonable  canse  for  sus- 
picion, intends  that  ev^ence  shall  be  given  of 
such  fActs  as  shall  satisfy  the  magistrate  that 
tbe  soapidon  is  well  founded;  for  the  suspicion 
itself  is  no  ground  for  the  warrant  except  as 
the  facts  justify  It"   Page  . 

To  the  same  effect  Is  tbe  rule  stated  by 
the  author  of  the  text  In  v<Aume  24  of  Rnlii^ 
Case  Law,  at  page  704,  as  frilows: 

This  restriction 'was  intraded  to  operate  oa 
legislative  bodi«s,  so  as  to  render  ineffectual 
any  effort  to  l^aBxe  by  statute  what  the  people 
expressly  stipulated  coold  in  no  event  be  made 
lawful;  upon  executives,  so  that  no  law  vio- 
lative of  this  coostitutional  inhibition  should 
ever  be  enforced;  and  upon  the  Jodicisry,  so 
as  to  render  It  the  duty  of  the  courts  to  de- 
nounce as  unlawful  every  unreasonable  search 
nd  sdinre,  whether  confessedly  without  any 
color  of  authttrlty.  or  sought  to  be  Justified  un- 
der tbe  guise  of  legislative  sanction.** 

While  aome  of  the  courts  do  not  adhere 
to  the  doctrine  declared  by  these  text-wrlten, 
It  la,  we  think,  supported  by  the  weight  of 
anttaoilly.  Weeks  t.  United  Statea,  anpra; 


People  ex  rel.  Simpsta  t.  Eempow,  206 
N.  T.  16,  101  N.  B.  794,  46  U  R.  A  (N.  S.) 
970,  Ann.  Cas.  1014D,  168;  State  v.  Pebrson 
&  Romano  (Wyo.)  194  Pac.  &i2 ;  J(dinstott  v. 
United  States,  87  Fed.  187,  80  0.  C.  A  612; 
United  States  v.  Tureaud  (O.  a)  20  Fed.  621 : 
State  V.  Gleason.  82  Kan.  245,  4  Pac.  363  r 
State  V.  McGahey,  12  N.  D.  B36,  97  N.  W. 
865,  1  Ann.  Cas.  660;  State  v.  Patterson,  13 
N.  D.  70,  09  N.  W.  67;  Chlpman  v.  Bates, 
IS  Vt  61, 40  Am.  Dec  663 ;  Kniseley  v.  Ham, 
39  Okl.  623,  136  Pac.  427,  49  L.  B.  A  (N.  S.) 
770;  Commonwealth  Leddy,  105  Mass.  381: 
24  R.  C.  L.  p.  767. 

[3]  The  exact  question  presented  here  has 
never  before  arisen  in  this  state.  The  rule 
announced  In  the  foregoing  cases,  however, 
was  recognised  and  adverted  to  by  this  court 
In  the  cases  of  State  ex  rel.  Strelt  v.  Justice 
Court,  45  Mont  375, 123  Pac  405,  48  L.  R.  A 
(N.  S.)  166,  and  State  v.  Bfalarky,  57  Mont 
132,  187  Pac  635.  Under  this  doctrine,  the 
facta  upon  which  the  ai^llcation  Is  made 
must  be  stated  und^  oath,  and  the  magis- 
trate to  whom  it  is  presented  must  detw- 
mlne  their  sufficiency  wltboot  reference  to 
tbe  opinion  or  b^ief  of  tbe  applicant  A 
warrant  Issued  upon  a  conclusion  of  the  ap- 
plicant, without  any  facto  stated  In  the  ap* 
pllcatiom  upon  which  tiie  Judicial  otOcer  to 
whom  It  la  addressed  may  form  his  own  con- 
clusion, Is  not  a  showing  <tf  "probable  cause 
suppOTted  by  oath  or  afflnnaticm'*  witblii  Om 
meaning  of  the  guaranty. 

[4]  The  Legislature,  ^  enactliv  tile  provi- 
sions of  the  Codes,  quoted  supra,  gave  Ito 
construction  to  the  guaranty,  and  this  con- 
struction Is  strongly  persuasive,  even  without 
the  authorities  dted  supra,  Mainst  the  valid- 
ity of  tbe  proceedings  under  oooslderation. 
These  sectioou  declare  (1)  that  a  seanA  war- 
rant cannot  be  issued  but'  upon  probaUe 
cause  supported  by  affidavit;  (2)  tbat  the 
magistrate,  bef<H*e  granting  It,  must  examine 
on  oath  the  complainant  (affiant)  and  any 
nitneeses  be  may  produce,  and  take  th^  dep- 
ositions In  writing;  (8)  that  the  depositions 
must  set  fwth  the  fhcte  tending  to  estaMlah 
tbe  grounds  of  the  application  or  probable 
cause;  and  (4)  that  If  the  magistrate  la  there- 
upon satisfied  of  the  existence  of  the  grounds 
of  the  ap[dlcatl<m— tbat  la,  tiiat  therq  Is 
probable  cause  to  believe  that  they  exist— he 
must  Issue  Uie  warrant  ^eae  provlsloiui 
embody  In  substance  ttkb  rule  laid  down  in 
his  text  by  Mr.  Oool^,  and  ttie  cmcluslai, 
It  seems,  cannot  be  avoided  that  In  formnlat* 
ing  them  tbe  Legislature  had  It  In  mind. 
Since*  th^  are  the  only  onee  In  our  Codes 
prescribing  a  procedure  for  the  Issuance  of 
a  search  wairant,  and  aince  ttie  wanwnt  can 
be  Issued  only  under  the  autborl^  of  law* 
It  is  manifest  that  a  warrant  could  not  lav* 
fully  be  lamed  In  this  atate  at  &U  bat  Cor 
these  provisions, 

[I]  In  auwting  the  Prohibition  Bnforce- 
ment  Act^  the  L^;l8latnre  manUettfj  did  not 
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im^d  to  amend  or  modify  tbese  general  pro- 
visions. Tbe  excerpt  from  section  7  of  the 
act,  snpra.  authorizes  tbe  district  judge  to 
Issue  the  warrant  if  it  shall  be  made  to  ap- 
pear to  hliD  that  there  Is  probable  cause  to 
believe  that  Intoxicating  liquor  Is  being  man- 
ufactured, sold,  etc.  In  enacting  It  the  L^ls- 
lature  must  have  had  In  mind  the  general 
provisions  of  the  Codes,  for  it  did  not  at- 
tempt to  lay  down  any  procedure,  and  it  ex- 
pressly recognized  the  necessity  that  the  dis- 
trict Judge,  acting  as  the  magistrate,  should 
determine  the  question  of  the  existence  or 
nonexistence  of  probable  cause,  and  issue  or 
refuse  to  issue  the  warrant  accordingly.  The 
act,  so  far  as  it  relates  to  the  issuance  of 
snch  warrants,  Is  in  pari  materia  with  the 
SVovIsi<Hi8  of  ttie  Codes  on  the  same  subject 
and  must  be  construed  accordingly.  The 
power  of  the  district  Judge  in  this  behalf  is 
therefore  the  same  as  that  of  the  magistrate 
and  is  subject  to  exactly  the  same  limltatlcHis. 

[S]  That  the  word  "complaint"  appears  in 
the  act.  Instead  of  the  word  "affldavit,"  used 
in  section  9678,  supra,  does  not  imply  that  a 
less  stringent'  rule  may  be  observed  by  the 
district  Judge,  for  the  requirement  Is  "if, 
upon  tbe  sworn  complaint  of  any  person,  it 
shall  be  made  to  appear  to  any  Judge  of  tbe 
district  court  tliat  there  is  probable  cause  to 
believe  that  intoxicating  liquor  is  being  man- 
ufactured, •  •  *  such  Judge  shall  issue  a 
warrant,"  etc  In  other  words,  there  must 
be  a  foundation  In  the  facts  presented  to 
him  for  the  conclusion  that  probable  cause 
exists,  or  he  has  nothing  before  blm  to  bring 
his  power  Into  activity.  Our  conclusion  Is 
that  the  proceeding  in  the  district  court  was 
void  ab  initio  and  that  tbe  writ  sbonld  be 
made  peremptory. 

[7]  Counsel  have  devoted  .considerable 
space  In  their  'briefs  to  a  discussion  of  tbe 
question  whether  an  affidavit  or  complaint 
made  upon  information  and  belief  meets  the 
requlroncnts  of  the  guaranty  of  the  Consti- 
tution and  of  the  statute,  supra.  Strictly 
speaking,  this  question  does  not  arise  in  this 
case.  Under  the  provisions  of  the  Codes, 
supra,  however,  clearly  there  must  be  sub- 
mitted to  the  Judge  or  magistrate  something 
more  than  statements  based  upon  hearsay 
or  rumor.  By  section  8  of  the  Prohibition 
Enforcement  Act,  the  complaint  or  affidavit, 
upon  which  the  warrant  is  Issued  and  the 
possession  of  tbe  intoxicating  liquors  seized 
under  It,  are  made  prima  facie  evidence  of 
the  coDtraliand  character  of  the  liquors,  im- 
plements, etc.,  used  In  connection  with  it  If 
nothing  more  than  statements  resting  upon 
hearsay  and  rumor  is  required  as  a  basis 
for  the  issuance  of  the  warrant,  mere  bear- 
say  or  rumor  is  thus  made  sufficient  to  show 
that  the  possession  of  the  liquors,  etc..  Is  in 
violation  of  tbe  act,  however  lawful  such 
possession  may  have  been,  and  casts  the  bur- 
den upon  the  possessor  to  rebut  the  prima 
facie  case  thus  made  against  hlm^  vaAfr  the 


pain  of  suffering  forf&ltm«  of  his  pn^rty. 
In  view  of  the  provisions  of  the  Codes,  supra, 
we  nmy  not  conclude  that  in  mactlng  tbe 
Prohibition  Enforcement  Act  the  Legislature 
intended  that  it  should  auttiorlze  such  a  re- 
sult For  a  discussion  of  this  subject  and 
an  extensive  review  of  the  authorities,  refer- 
ence is  made  to  the  case  of  State  v.  Petarson 
&  Bomano,  supra. 

[a,  SI  In  bis  petition  relator  asks  that  tf 
the  writ  is  issued,  it  Include  as  a  part  (A 
the  relief  granted  an  order  that  the  whisky 
seized  under  the  warrant  be  returned  to  hin. 
We  think  that  he  la  entiUed  to  this  reliet 
In  proceeding  under  the  warrant  the  cblef 
of  police  committed  a  tregpass  by  an  Ihts- 
sloD  of  the  lights  guaranteed  to  the  relator 
by  the  Constitution.  The  seizure  of  tbe 
whisky  was  an  unlawful  act  The  officer 
may  not  be  permitted  to  retain  It  for  any 
purpose.  It  is  well  settled  that  articles 
wrongfully  taken  from  one  accused  of  crime 
may  be  used  as  evidence  against  him  apoa 
the  trial,  though  objection  la  made  that  tbe 
prosecution  obtained  possession  of  them  un- 
lawfully. If  they  are  In  other  respects  com- 
petent and  material,  the  trial  oourt  will  not 
pause  to  inquire  by  what  means  they  came 
Into  the  possession  of  the  prosecution.  Stats 
V.  Fuller,  34  Mont  22.  85  Pac.  869,  8  L.  B.  A 
(N.  S.)  762,  9  Ann.  Cas.  648;  People  ex  leL 
Simpson  Co.  v.  Kempner,  supra ;  Wedis  v. 
United  States,  supra;  People  v.  Marxhaunen, 
204  Mich.  559.  171  N.  W.  557.  S  A.  T,.  R.  1505; 
State  V.  Peterson  &  Romano,  supra.  Tbls 
question  will  be  left  to  be  determined  lit  u 
Independent  action  brought  by  the  accused 
against  the  one  who  wrongfully  secured  poa- 
sesslon. 

[IS]  When,  however,  the  question  Is  raided 
before  tbe  trial,  by  a  direct  proceeding  In- 
stituted to  test  the  questirai  as  to  the  legaUty 
jt  the  means  by  which  possession  of  the  ard- 
c-les  has  been  secured,  it  then  becomes  the 
duty  of  the  court  to  direct  return  of  them  to 
Lhe  accused,  if  It  determines  that  unlawful 
means  have  been  employed  to  secure  posses- 
:iioa.  In  10  R.  C.  L.  at  page  838,  tbe  role  Is 
stated  aa  £oUows: 

"The  principle  nnderl^g  the  dedal ons  ad- 
mitting tbe  evidence  is  that  an  objection  to  tf 
offer  of  proof  made  on  the  trial  of  a  canae 
raises  no  other  question  than  that  of  the  eon- 
petency,  relevancy  and  materiality  of  the  efi- 
dence  offered,  and  that  consequently  the  court, 
on  ouch  an  objection,  cannot  enter  on  tbe  trial 
of  a  collateral  Issue  as  to  tbe  soarce  from  which 
the  evidence  was  obtained.  But,  since  there  ii 
s  right  there  must  of  neceBsity  be  a  remedy, 
and  the  remedy  is  to  be  found  in  the  makiiig 
of  a  timdy  apj^eatitni  to  the  court  for  an  order 
directing  the  return  to  the  apidicant  of  the  pa* 
pers  unlawfully  seized.  On  such  an  appUet' 
tioD,  the  queetion  of  the  illegality  of  tbe  Beinn 
may  be  fully  heard,  and  if  the  court  erroDeonilj 
refuses  to  order  a  return  of  the  papers,  tnd 
thereafter  receives  them  in  evidence  against  the 
applicant  over  his. objection,  it  is  an  error  f« 
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[11]  The  author  refera  specifically  to  pa- 
pers, but  the  rule  stated  applies  to  any  kind 
of  personal  property.  State  t.  Peterson  & 
Btaaano,  People  ex  rel.  Simpson  Co.  t.  Kemp- 
ner,  and  State  v.  Marxbausen,  supra.'  There 
is  some  conflict  In  the  authorities  upon  the 
subject,  but  in  our  opinion  the  rule  as  stated 
In  the  text  quoted  Is  based  upon  the  better 
reason  and  meets  with  our  approval. 

It  la  ordered  that  a  peremptory  writ  issue, 
and  tliat  the  district  court  order  the  chief  of 
police,  who  has  the  whisky  In  his  possession, 
to  return  It  to  the  possession  of  the  relator. 

Writ  Issued. 

REYNOLDS,  COOPER,  HOUX>WAT,  and 
GAI^,  JJ.,  cmcnr. 


(60  Moot.  74) 

HOELLER  V.  MOOG  et  al.    (No.  4370.) 
(Sapreme  Court  of  Mmtana.  May  16*  1021.) 

1.  Chattel  nortgagss  ^139  —  Executed  by 
purchaser  ssder  nnreeorded  coHdltional  sale 
eeatraet  to  besa  flde  mortgagee  good  as 
agalRst  nortgagea's  assignee  with  notloe. 

Where  chattel  mortfsge  was  executed  by 
cooditiona]  sale  pnrcbaser  and  was  filed  for 
record  prior  to  the  recordation  of  the  condl- 
tiona]  nle  contract  under  R«t.  Codes,  |  6757, 
as  re-enacted  by  Laws  1913,  c  86,  and  section 
fi002  as  amended  by  Laws  1911,  c.  62,  the 
mortgage  is  valid  in  hands  of  mortgagee's  as- 
signee where  mortgagee  was  a  bona  fide 
mortgagee  for  value  withont  notice,  though  the 
assignee  had  knowledge  of  the  existence  of 
the  conditional  sale  contract,  since  the  assignee 
BDCceeded  to  the  rights  of  the  mortgagee  as  to 
whom  the  mortgage  waa  valid. 

2.  Chattel  mortgages  ^9l7'-4}onditloaid  sale 
parotiaser  Ims  "mortgagsabls  latsrest" 

Purchaser  under  conditional  sale  contract 
has  a  mortgageable  interest. 

Cmnmtssioners'  Opinion.  Appeal  from 
District  Court,  HIU  Comity;  W.  B.  Bboades, 
Judge. 

Action  by  Anna  Hoeller  against  John  A. 
Moog  and  others.  B  rom  Judgment  for  plain- 
tiff, and  from  order  denying  motion  for  new 
trial,  defendants  appeal.  Judgment  and  or- 
dw  reversed,  with  directions. 

H.  S.  Kline  and  a  B.  Elwell,  both  of  Havre, 
tor  appellants. 
F.  N.  Utter,  of  Bavr^  for  reqmndmt 

SFENOCnEl,  0.  This  Is  an  action  to  enjoin 
the  sale  of  a  hotel  btilldlng  at  Inverness,  Hill 
county,  Mont,  under  mortgage  foreclosmv. 
Defendants  have  appealed  from  an  adverse 
Judgment  and  orier  denying  their  motltm  for 
a  new  trial.' 


V.  UOOO  86T 

p.>  • 

As  a  reversal  must  be  had  herein,  it  la 
worthy  of  note  that  the  pleadings  upmt  which 
this  actltm  was  ivedicated  axe  replete  with  a 
useless  and  almost  endless  line  of  rqietl- 
tions;  that  the  printed  transcript  contains 
many  clerical  errors  and  Inaccuracies  In  the 
evidence,  and  presents  evidence  so  vague  and 
Incomplete  aa  to  preclude  a  satlsfiictory  con- 
clusion by  this  court.  Testtnitmy  was  receiv- 
ed as  to  exhibits  which  do  not  appear  in  the 
record,  sodi  as  Plainturs  Exhibit  H,  while 
other  exhibits  appear  which  were  referred  to 
neither  In  the  pleadings  nor  proot,  awSi  as 
Defendants'  Exhibit  4.  We  find  the  record 
Incumbered  by  PlalntlfTs  Exhibit  D,  a  mort- 
gage frcMn  Oescbe  to  Foorman  in  1912.  Bx- 
hiUt  E,  Power  of  Attorney,  Foorman  to 
Baatz,  and  Exhibit  F,  promissory  note  tiesche 
to  Foorman,  to  secure  which  Exhibit  D  was 
executed,  ail  of  which,  so  far  as  the  evi- 
dence  discloses,  are  wholly  Immaterial,  and 
neither  tend  to  prove  or  disprove  any  of  the 
Issues  material  upon  the  trial,  while  Plain- 
tiCTs  Exhibit  I  appears  to  be  ini'<Hnpeteut 
for  any  purpose.  We  think  we  may,  with' 
propriety,  call  attention  of  counsel  to  their 
duty  to  clients  and  the  court,  to  present  the 
full  merits  of  their  contentions  and  preserve 
the  record  so  that  this  court.  If  called  upon, 
may  review  them  with  Intelligence,  and  not  be 
required  to  delve  into  the  realms  of  specula- 
tion. 

The  record  before  us  Is  wholly  unsatis- 
factory, but  we  believe  the  pleadings  and 
proof  disclose  the  following  foots  to  be  In- 
contestible:  That  upon  December  20,  1913, 
Amanda  L.  Gesche  was  the  owner  of  a  two- 
story,  frame  hotel  building  sltnated  in  the 
town  site  of  Inverness,  HIU  county,  Mont; 
that  upon  the  same  date  she  sold  said  hotel 
building  to  Amelia  Wyant  upon  what  Is  com- 
monly called  a  conditional  sales  contract, 
reserving  In  herself,  however,  title  to  said 
hotel  building  until  finally  paid  Cor,  accord- 
Ing  to  the  terms  of  said  contract;  that  upm 
December  27,  1S13,  Amelia  Wyant  and  bw 
husband,  A.  L.  Wyant,  mortgaged  said  hotel 
building  to  the  Chests  State  Bank  of  Ches- 
ter, Mont,  to  secure  the  loan  of  a  sum  of 
m<mey.  r^resented  by  a  note  ot  erai  date 
with  safd  mortgage;  that  upon  Jauuftry  S, 
1914,  the  mortgage  was  filed  tor  record  In 
the  office  of  the  derk  and  recorder  of  Hill 
county;  that  npm  April  12,  1914,  Amanda 
L.  Geecbe  sold  and  assigned  to  this  plain- 
tlir,  Anna  Hodler,  all  of  her  rij^t,  title,  and 
Interest  in  and  to  the  conditional  contract  ot 
sale  before  mentioned;  that  upon  AimtII  IS, 
1914,  the  conditional  contract  of  sale  was  filed 
for  record  In  the  office  of  the  cleric  and  re- 
corder of  Hill  connty;  that  upon  April  ^, 
1914,  the  assignment  of  said  contract  was 
likewise  filed  for  record,  and  that  subse- 
quently, on  April  30,  1914,  the  chattel  mort- 
gage to  the  Chester  State  Bank  was  assigned 
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to  the  defMidants.  Hoof,  Carver  and  Bar- 
ringer,  and  that  tbej  are  now  the  owners  and 
holders  <^  the  same.  All  parties  to  this  ac- 
tion have  treated  the  bonding  In  controversy 
aa  peraooat  prop&etj,  and  the  reoord  is  sUent 
as  to  who  owns  the  realty  ^apoa.  whldi  It 
stands. 

Appellants  assign  five  specifications  of  er- 
ror, but  In  disposing  of  the  questions  Involv- 
ed in  these  appeals,  we  think  It  only  neces- 
sary to  cmsldOT  assljgnmait  Na  4,  which  la  aa 
fbllowa: 

"Error  In  holding  that  at  tbe  time  Amelia 
Wysut  and  A.  L.  Wyant  gave  their  mortgage  to 
tbe  Chester  State  Banb  they  bad  no  interest 
in  tbe  Hotel  Inveroeas  which  they  coald  mort- 
gage, and  that  tbe  Hotel  Inverness  never  be- 
came subject  to  that  mort^iage.'* 

The  qnestlon  primarily  material  herein  Is, 
what  right,  U  any,  did  the  Chester  State 
Bank  acquire  by  virtue  of  Its  mortgage  from 
Amelia  Wyant  and  husband  under  date  of 

December  27. 1913? 

.  Chapter  86,  Laws  of  the  Thirteenth  See- 
ahm,  p.  378,  re«iacts  section  6757,  R.  Ol,  and 
provides: 

"Any  interest  In  personal  property  which  Is 
capable  of  being  transferred  may  be  mort- 
gaged" 

—so  that,  if  the  Chester  State  Bank  was 
a  bona  flde  mortgagee  ivlor  to  tbe  filing  for 
record  of  the  conditional  contract  of  sale 
ftom  Amanda  L.  Oeache  to  Amelia  Wyant, 
its  rights  became  fixed  under  the  provlsiona 
of  section  6092,  B.  C„  as  amended  by  cbap- 
ter  62,  Session  I^ws  of  1911,  as  follows: 

"All  contracts,  notes  and  instruments  for  the 
transfer  or  sale  of  personal  property,  where 
tbe  title  la  atiptdated  to  remain  In  the  vendor 
until  the  paymeot  of  the  purchase  price  or  some 
part  thereof,  shall  be  In  writing,  and  the  orig- 
inal or  true  copy  thereof,  certified  by  the  coun- 
ty  clerk  and  recorder,  Bhall  be  filed  with  the 
county  clerk  and  recorder  of  the  county  where- 
in the  property  is  situated;  otherwise,  any  such 
contract,  note  or  Instrument  is  void  as  to  bona 
fide  purchasers,  mortgagees,  or  attaching  cred- 
Itora  of  such  property  prior  to  such  filing." 
Cuerth  t,  Arbogast,  48  Hont  217.  136  Pac. 
883. 

And  likewise  its  asslgneea,  tbe  defoid- 
ants  herein,  occupied  tbe  same  position  aa  the 
Chester  State  Bank,  and  were  entitled  to  the 
same  rights  and  Immunities  which  said  bank 
acquired,  which  seems  to  preclude  any  ar- 
gument as  to  tbe  rights  of  tbe  Chester  State 
Bank,  If  In  fact  It  Is  a  bona  flde  mortgagee 
for  value  and  without  notice. 

The  testimony  of  J.  O.  Berglin,  cashier  of 
the  Chester  State  Bank,  la  tbe  only  evidence 
in  the  record  pertaining  to  the  bona  fides  of 
the  said  bank  mortgagee^  and  in  ao  far  as  his 


evidence  la  of  any  probative  value  it  does 
tend  to  show  that  the  Chester  State  Bank  ia 
a  holder  of  the  mortgage  in  good  faith  for 
value  and  without  notice.  If  the  Chester 
State  Bank  was  a  mortgagee  In  good  faith, 
and  Its  mortgage  filed  prior  to  the  filing  of" 
the  conditional  omtract  of  sale,  it  then  had  a 
vested  right  and  ownership  (Revised  Codes,  S 
6092,  aa  amended,  supra),  of  which  it  could 
not  be  divested  except  by  voluntary  act  on 
its  part,  or  by  operatl<m  of  law  through  the 
rtatute  ot  limitations,  and  heuoe  it  could  sell 
or  assign  its  rights  to  third  persons  who 
would  occupy  the  same  poaitton  and  succeed 
to  tbe  same  rights  as  the  bank  its^. 

[1]  The  complaint  charges  that  the  mort- 
gage to  the  Chester  State  Bank  was  taken 
in  the  name  of  said  bank  as  mwtgagee,  but 
for  the  use  and  benefit  of  these  defendants. 
The  evldoice  does  not  support  this  all^tion. 
The  court  made  no  finding  as  to  tbe  il^ts 
acquired  by  the  Chester  State  Bank  under 
its  mortgage,  but  did  find  that  between  De- 
cember 20,  1913,  and  December  27,  lOlS.  the 
date  at  the  mori^ag^  the  defendante  had  ftc> 
tual  notice  of  tbe  existence  of  the  condittoaal 
contract  of  sale  between  Amanda  I*  Geadu 
and  Amelia  Wyant,  and  that  Amanda  L. 
Gesdie  waa  the  owner  of  the  hotel  building 
in  contXYiveray,  and  npoa  this  finding  baaed 
Its  Judgment  that  the  mortgage  to  the  Chester 
State  Bank  i^  of  no  effect  and  vi^  as  to 
this  plaintlflr.  We  think  this  was  emv. 

[2]  It  would  be  an  anomaly  In  the  lav  to 
say  that  the  bank  had  righte  aa  a  bcna  fide 
m(Mrtgagee,  but  that  It  lost  those  rl^ts  and 
lost  Its  bona  fides  upon  asslgnmeat  of  Its 
mortgage,  even  though  defendants  may  bare 
possessed  actual  knowledge  of  the  ezistoiee 
of  ttie  conditional  contract  ot  sale.  Bvea  na- 
der  the  doctrine  of  implied  findings  »»■ 
proved  in  this  state  (Crosby  r.  BobUns,  66 
Uont  17^  182  Pac.  122),  to  be  oonidstait 
with  Ite  express  findings,  and  to  stqwort  its 
Judgment,  tlie  court  mu^  have  fw*p"f^^r 
found  the  CBiester  State  Bank  had  knoirtedge 
of  the  tlUe  of  the  phOntlff  In  the  building  In 
controversy  at  the  thae  it  aco^ted  its  mort- 
gage from  Amelia  Wyant,  but  such  imjUed 
finding  would  Be  wholly  unwarranted  nndw 
the  proof.  Amelia  Wyant  held  a  mortgage- 
able interest  In  the  property,  but  upon  tbe 
record  as  a  whole  we  think  a  retrial  should 
be  bad.  and  recommend  that  the  Judgmoit 
and  order  denying,  a  new  trial  be  reversed, 
with  directlohs  to  grant  a  new  trIaL 

PER  CURIAM.  For  the  resBons  given  in 
the  foregoing  opinion.  It  Is  ordered  that  tbe 
Judgment  and  order  denylni;  a  new  trial  be 
reversed,  with  directiou  to  grant  *  nvw 
trial. 
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I.  Naw«pmp«w  ^1  (8)— Panr  piblMiod  wary 
d>y  save  Monday  a  "logal  dally  papal"  aador 

statotet 

A  newspaper  pablisfaed  every  day  except 
MoDdar  may  be  a  legal  "daily  newspaper"  for 
the  publication  of  legal  notices  within  the  mean- 
ing of  Laws  1921,  c.  99.  providing  that  no 
newspaper  shall  be  considered  a  legal  newspa- 
per unless  it  sbal]  bare  been  published  contin- 
ually (leffal  hoUdaya  and  Sundays  excepted) 
as  a  dai^  or  wacUy  aewapaper  for  at  least 
rix  montha^  etc 

[Ed.  Note.— BW  ottar  dsAAWoiw.  aea  Words 
and  Phnisea.  Firat  and  SocmkI  Seriaa*  Dally 
Nawapi^or.] 

I  NawBpapars  «s>2— Chaaga  of  aana  did  aot 
affoet  rifht  to  pablish  legal  no^oaa. 
Chasffe  of  name  ot  newspaper  from  the 
"AmerfcaD  BeTeflle"  to  the  "Bdlincbam  Be- 
T«iDe"  did  not  affect  the  legality  of  the  pabllea- 
tioD  of  city's  legal  notices  therein;  sach  change 
not  being  a  change  in  the  identity  of  the  paper 
under  Lews  1^,  c.  99,  and  the  dty  cannot 
Uierefore  avoid  a  contract  with  such  paper  for 
publication. 

Dqnrtment  2. 

Appeal  from  Snperlor  Goart,  Whatcom 
County;  W.  P.  Brown,  Judge. 

Action  by  tbe  01^  of  Belllngham  agmlnet 
tbe  Bingham  PabUabinK  Oompany.  Jadg- 
BMot  for  deftedant  and  plalntUE  appeala. 
AfWrmed. 

T.  D.  J.  Bealy,  d  BeHfngbam,  toft  an>^- 
lant 

Newman,  Howard  &  Klndall,  of  Bdllng- 
bam,  for  reeptmdokL 


PABKBR,  C  J.  TUm  canae  was  presented 
to  tba  anpwlOT  court  for  Wbatcom  county 
for  flnal  dlspodtkm  upon  the  merits,  vpoa  an 
agreed  atatemoit  of  facts  under  sections 
878-880,  Bern.  Gode^  relating  to  agreed  cases. 
Tbe  purpose  of  tiie  action  la  to  have  jndl- 
daUy  determined  wbetber  or  not  tbe  dty 
may  lawfolljr  mvtAA  and  treat  as  no  longer 
Undlng  upon  tt  a  contrac:l  entererf  Into  by 
It  with  tbe  defendant  publishing  company  for 
tbe  publication  la  its  newspaper  ot  tbe  d^a 
1^1  nottees  during  tbe  year  192L  Tbe  con- 
troversy has  arUen  beraure  of  a  change  In 
the  name  of  the  defendant's  newspaper,  and 
alao  because  of  tbe  passage  of  tbe  act  of 
flw  Legislature  of  1921,  entitled:  "An  act  re- 
lating to  and  regulating  the  pnbllcatioa  of 
Ispil  and  othw  otncial  uoticea  and  fixing  the 
fees  therefor;"  chapter  99,  Laws  of  1921; 
famishing,  as  it  ia  claimed,  grounds  for 
the  ocmtentlon  that  tbe  defendant'a  news- 
paper is  not,  and  espedaUy  will  not  be  after 
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the  going  into  effect  of  tbe  act  of  1921.  whldi 
will  soon  occur,  "a  legal  newspaper"  for 
the  publication  of  tbe  city's  legal  notices. 
Upon  Bubmlaslon  of  the  cause  to  tbe  su- 
perior court.  Judgment  was  rendered  against 
the  city,  holding.  In  substance,  that  tbe  de- 
fendant's newspaper  was,  and  will  continue 
to  be  during  the  whole  of  the  year  1921,  if 
lt<  publication  be  continued  as  when  this 
case  was  commenced,  a  legal  newspaper  for 
the  publication  of  tbe  city's  legal  notices  dur- 
ing the  whole  of  the  year  1921.  Prom  this 
disposition  of  the  cause  In  the  superior  court, 
the  dty  has  appealed  to  this  court 

Tho  controlllnK  facts  may  be  summarized 
as  foUowi:  Beqioudent  publishing  compa- 
ny is.  and  for  several  years  past  has  beeut 
a  domestic  corporation  of  this  state,  and 
the  publisher  of  a  daily  newspaper,  printed 
and  published  in  the  English  language,  In 
the  dty  of  Bellingham,  of  general  drculatlon 
in  that  dty,  being  published  on  every  day 
of  the  week  except  Mimday.  Prior  to  May 
1,  1921,  respondait's  newspaper  was  named 
and  known  as  the  "American  Bevdlle,"  the 
Sunday  Issue  being  designated  as  the  "Sun- 
day American  Reveille."  On  May  1.  1921. 
tbe  name  of  the  paper  was  changed  by  re- 
spondent to  tbe  "Bdllngham  BevelUe,"  the 
Sunday  edition  being  designated  as  tbe  "Bel- 
lingham Sunday  Reveille."  Otherwise,  the 
paper  bos  In  all  respects  been,  and  will  con- 
tinue to  be,  printed,  published,  and  drcu- 
lated  as  now  being  printed,  published,  and 
circulated.  During  the  late  session  of  the 
I^islature  there  was  passed  an  act  entitled 
as  above  quoted  which  was  approved  by  tbe 
Governor  on  March  16,  and  will  soon  become 
effective.  Tbe  (bllowlng  are  tbe  only  provl- 
b1<hi8  of  that  act  which  we  need  here  notice: 

"Sec  1.  No  newspaper  shall  be  conddered  a 
legal  newspaper  for  the  publication  of  any  ad- 
vertisement, notice,  lammons,  report,  proceed- 
ing or  other  official  document  now  or  hereafter 
required  by  law  to  be  published  nnlese  such 
newspaper  shall  have  been  published  in  the 
English  language  continually  (legal  holidays 
and  Sundays  excepted)  as  a  daily  or  weekly 
newspaper,  as  tiia  case  may  be,  in  the  dty  or 
town  where  the  aame  la  published  at  the  time 
of  tba  publication  of  such  offidal  document,  for 
at  least  six  months  prior  to  the  date  of  such 
publication,  and  shall  be  printed  either  in  whole 
or  in  part  in  an  office  maintained  at  the  place 
of  publication.   •   •  • 

"Sec.  6.  Where  any  law  or  ordinance  of  any 
incorporated  dty .  or  town  in  this  state  pro- 
vides for  the  pnbUcation  of  any  Conn  of  notice 
or  sdrertlsement  for  consecutive  days  in  a  daily 
newspaper,  the  publication  of  such  notice  on 
legal  holidays  and  Sundays  may  be  omitted 
without  in  any  manner  affecting  the  legality  of 
each  notice  or  advertisement:  -Provided,  that 
the  publication  of  the  required  number  of  no- 
tieea  Is  eompBad  with!" 

[1]  Our  prlndpal  Inquiry  seems  to  be.  Will 
I  respondent's  newspaper  be  "a  1^1  [dally] 
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newspaper**  for  the  pnbllc&tlon  of  the  city's 
legal  Dotices  after  the  golog  Into  effect  of 
the  act  of  1921?  The  language  of  section  1 
above  gnoted  may  seem  to  lend  support  to 
the  view  that  respondent's  newspaper  will 
not  be  a  dally  legal  newspaper  after  the  go- 
ing Into  effect  of  the  act,  having  In  view  the 
fact  that  respondent's  newspaper  has  not 
been,  and  will  not  thereafter  be,  published 
on  Mondays,  from  which  fact  there  seems 
room  for  arguing  that  the  paper  has  not 
been,  and  will  not  be,  "published  •  •  • 
continually  Qegal  holidays  and  Sundays  ex- 
cepted) as  a  dally  •  *  •  newspaper, 
•  •  •  for  at  least  six  months.  •  •  • " 
We  are  of  the  opinion,  however,  that  this 
language  is  not  Intended  as  a  definition  of 
what  constitutes  a  weekly  or  dally  newspa- 
per, speaking  generally;  but  that  the  only 
purpose  of  this  language  Is  to  define  and 
prescribe  the  period  during  whidi  a  daily  or 
weekly  newspaper  shall  have  been  main- 
tained and  published  regularly  as  such  be- 
fore It  shall  be  "considered  a  l^al  newspaper 
for  the  publicatiou  or'  legal  notices.  We  do 
not  overlook  the  words  "legal  holidays  and 
Sundays  excepted,"  parenthetically  embodied 
in  section  1;  but  those  words,  we  think, 
mean  only  that  the  publication,  or  failure 
of  publication,  of  holiday  and  Sunday  issues, 
shall  be  Ignored  in  determining  whetber 
or  not  the  paper  has  been  regularly  and  con- 
tinuously published  for  dx  months,  if  the 
publication  of  a  paper  on  every  week  day, 
save  Monday,  makes  it  a  daily  paper,  such 
continued  publication  for  a  period  of  six 
months  manifestly  makes  It  a  "legal  fdafly] 
newspaper  for  the  publication  of  legal  no- 
tices. In  Fairhaven  Publishing  Co.  v.  Bel- 
llngham,  51  Wash.  108,  98  Pac.  97,  16  Ann. 
Caa.  420,  the  status  of  the  predecessor  of 
this  same  papw  was  drawn  In  question,  and 
In  holding  that  It  was  In  law  a  dally  paper 
this  court  said: 

"The  only  question  we  art  required  to  notice 
is  whether  the  Moniing  BeveiUe  la  a  daily  pa- 
per, within  the  meaning  of  tliat  term,  as  It  Is 
used  hi  the  city  charter.  We  think  it  is.  The 
term  'daily,'  as  applied  to  the  publication  of 
newspapers.  Is  relative.  It  has  never  been  giv- 
en  the  exclusive  meaning  of  every  day  of  the 
week,  moDtb  or  year,  bat  papers  published 
every  day  except  Sunday,  or  every  day  except 
Monday,  or  every  day  except  both  Sunday  and 
Monday,  are  regarded  by  the  general  public  as 
daily  papers.  This  court  In  Puget  Sound  Pub- 
lishing Co.  v.  l^mes  PrintiDg  Co.,  83  Wash.  651, 
74  Pac.  802,  held  that  a  paper  pabllshed  every 
day  except  Sunday  and  legal  holidays  was  a 
daily  paper,  and  cited  approvingly  a  case  from 
California  which  held  that  a  paper  published 
every  day  except  Monday  was  such  a  paper.  A 
paper  omittinK  both  days  may  be  less  a  daily 
publication  than  either  of  these  cited  instances, 
but  it  is  not  so  widely  different  from  them  as 
to  require  it  to  be  put  into  a  distinct  class.  It 
Is  a  daily  paper  in  the  popular  sense,  and  it  was 


in  thia  sense  that  the  term  was  maed  la  tiw  dty 

charter." 

Nor  do  we  think  that  section  6  of  the  act 
argues  to  the  contrary  of  our  conclusion. 
That  section  manifestly  was  nnbodied  In  the 
act  merely  for  the  purpose  of  enabling  the 
publication  of  legal  notices  to  be  omitted 
from  holiday  and  Sunday  Issues  of  news- 
papers, "Provided,  that  the  publication  of 
the  required  number  of  notices  Is  complied 
with";  that  Is,  that  the  publication  of  a 
notice  daily  for  the  required  number  of  coo- 
secQtive  days,  omitting  holiday  and  Sunday 
issues,  win  be  regarded  as  a  consecutive 
dally  publication  of  such  notice. 

[21  Does  the  change  of  the  name  of  re- 
spondent's new^aper  render  It  a  dlffereot 
new^per  fr<Hn  its  predecessor  In  name,  da^ 
ing  the  six  months  next  following  sacb 
change  of  name?  We  are  quite  convinced 
that  the  mere  change  of  the  name  from 
the  "American  ReTsille'*  to  the  "Belllngham 
Reveille^"  in  view  ctf  the  other  conceded 
facts  dun^  by  this  record,  Is  not  a  dumge 
In  the  Identity  of  the  paper;  and,  that  be- 
ing onr  omclnrifm  It  fallows  that  md) 
(diange  of  name  has  not  affected,  and  will 
not  affect,  the  legality  of  the  puUicatl(at  of 
the  city's  legal  notlcte  therein  during  any 
portion  of  the  year  1021;  assumlnft  <tf 
course,  that  the  paper  will  be  continued  ta 
be  printed  and  palillshed  as  printed  and 
published  at  the  time  <d  the  commencement 
of  this  action. 

The  judgment  Is  affirmed. 

MITCHELL,  MACKINTOSH.  MAIS,  ind 
TOLMAN.  JJ^  concur. 

(115  Waab.  KU 

HOPTOWIT  V.  BROWN  St  nt.  (Ne.  16214.) 

(Supreme  Court  of  WashhigtAD.  May  28, 
1921.) 

1.  Pleading  ^34(  I )— Piaintftr  estltled  te  bw« 
oomplaJnt  tested  by  aliegatlons  as  whole. 

A  plaintiff  is  entitled  to  have  bis  complaint, 
when  questioned  as  to  its  suffidency,  tested  by 
its  allegations  as  a  whole. 

2.  Fraud  «s»IO— MIsrepresestatloBS  of  fitirt 
events  or  of  law  may  be  actionable. 

It  Is  not  the  rule  that  all  fraudulent  mU- 
representatioDB  of  future  events  or  of  U«> 
where  a  person  is  deceive^  thereby  to  his  l*)' 
jury,  are  nonactionable. 

3.  Fraud  ^=3lO— Buyer's  rapreaentaUeas  tf  fs< 
ture  events  and  of  law,  Indudng  aala  to  1** 

dian  allottee,  held  actionable. 
Complaint  of  an  Indian  woman,  the  seller 
of  land,  against  the  buyers  thereof,  allepns 
that  she  was  inexperienced  in  business  i^fwrs, 
and  that  when  she  was  in  a  weakened  condition 
in  a  hosirital  defendant  induced  her  to  sdl  A« 
land  on  bis  terms  by  fraudulently  misrerr^' 
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Benting  that,  when  cOTcrnment  patent  to  it  was 
issued  to  her,  sh*  would  have  to  make  pay- 
ment for  a  water  risht,  etc.,  held  suffldeDt  aa 
asainat  defendant'i  claim  that  anj  miartpre- 
■entatiou  by  Um  ware  of  future  crents  or  of 
Uw.  ' 

4.  Appeal  and  error  «»089— Sopreme  Court 
oannot  Inquire  further  than  to  determlie 
there  It  snbataBtlal  evideaoe  to  aupport  ver- 
diet. 

In  an  action  at  law  triable  bp  farr,  the  Su- 
preme Goort  cannot  inqnire  Into  the  itate  of 
Che  evidence,  further  than  to  determine  that 
the  rerdict  la  not  without  aidwtantial  erldence 
in  fta  aupport. 

9.  Fraud  «:»49— Proof  ef  alarepraaeHtatloua 
tkroufh  M^Ht  adalstnile  unier  pleadlei. 

In  an  action  hj  the  seller  iigalnut  the  bojer 
of  land  on  account  of  his  fraud  in  indadng  her 
to  make  the  conveyance  on  tiis  terma,  under  a 
general  allegatioD  that  the  buyer  made  miarep- 
resentationa,  it  was  competent  to  ahow  that  be 
made  them  through  hto  agent,  plaintiff's 
brother. 

6.  Evidenoe  «=Bi59-AMy  tM  nay  teatl^  as 
to  whether  there  Is  a  teoaoMit  eoatalnlug  a 

particular  matter. 
Where  the  controversy  Is  over  the  contents 
of  a  written  document,  the  document  itself  is 
the  best  evidence;  but  where  the  inquiry  is 
whether  there  is  a  document  containing  a  par- 
ticnlar  matter,  aa  a  rule  or  regulation  of  tha 
United  Statea  requiring  an  In^n  allottee,  on 
an  allotment  itf  land  to  him  in  fee.  to  pay  im- 
mediately the  goremment  chargea  for  a  water 
right  thereon,  any  one  having  knowledge  of 
the  fact,  as  the  supervisor  of  irrigation  in  the 
Indian  service  of  the  United  Statea,  maj  tes- 
tlfr  thereto. 

7.  Trial  «s»295(3}--OMl8sleu  lu  lastraotlon 
Innaterlal,  where  eupptled  in  Instruetleaa  aa 
a  whole, 

InstructionB  must  be  read  as  a  whole,  and 
omission  of  a  particular  matter  from  one 
charge  was  not  misleading,  where  elsewhere 
in  its  lastroctlona  the  court  in  positive  and 
direct  langu^  wnyhaaiaed  unch  matter. 


Department  1. 

Appeal  from  Superior  Oonrt,  Taktana 
Goan^ ;  Oea  B.  Holden,  JnAgB. 

Action  by  Hattie  Pums  Hoptowlt  against 
Beese  B.  Brown  and  wlf&  From  a  Judgment 
for  plaintiff,  defendants  appeal.  Affirmed. 

Preble  McAnlay  &  Melgu,  of  Yakima,  and 
ISnin  ft  Bivans,  of  Tscoma,  for  appellants. 
Griffin  ft  Oriffln,  of  Seattle  for  respondent 

FDLUrSTON,  J.  On  May  5.  1919,  the  re- 
spondent. Battle  Puma  Hoptowlt,  conveyed 
by  warrantr  deed  to  the  appellant  Reese  B. 
Brown  an  SO^cre  tract  of  land  sltnated  on 
the  Taklma  Indian  reservation.  In  this  ac- 
tion the  respondent  recovered  in  damages 
against  the  appellants  based  on  the  groimd 
that  she  bad  been  Induced  to  sell  the  land  at 
much  lees  than  Its  actual  value  by  false  and 
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fraudulent  representations  made  by  the  ap- 
pellant Reese  B.  Bruwn,  and  tx>nflrmed  by 
her  brother,  whom  the  api>eliant  had  tiired 
for  that  purpose.  The  appeal  Is  from  the 
Judgment  entered. 

The  first  assignment  of  error  questions  the 
sufficiency  of  the  complaint,  and  it  is  neces- 
sary to  notice  its  allegations.  In  the  com- 
plaint It  is  alleged  that  the  respondent  is  an 
Indian  wonmn,  of  very  limited  education, 
wholly  Inexperienced  In  business  atfalrs;  that 
shortly  before  the  execution  of  the  deed  she 
had  been  left  a  widow ;  that  the  land  In  ques- 
tion had  been  allotted  to  her  by  the  gorem- 
ment of  the  United  Statea  many  years  before 
the  execution  of  the  deed ;  and  that  a  fee  pat- 
ent had  been  issued  to  her  for  the  land,  but 
shortly  before  such  time,  a  fact  which  she 
did  not  tben  know.  It  li  fortber  alleged: 

"That  on  or  about  the  6th  day  of  May,  1919, 
the  plaintiff  was  then  Atk  and  confined  in  the 
St  Elisabeth  Hospital,  in  the  dty  of  Yakima, 
Yakima  county.  Wash.,  and  had  shortly  there- 
tofore been  confined,  and  waa  very  weak  and 
in  ill  health,  both  in  body  and  mind.  That  at 
about  4  o'clock  in  the  afternoon  of  said  day 
the  plaintiff's  brother,  Phillip  Pums,  upon 
whom  the  plaintiff  had  relied  (or  advice  In 
bnaineas  transactions,  and  In  whom  the  plain- 
tiff had  and  reposed  full  confidence,  came  to 
plaintiff  and  Informed  plaintiff  that  the  defend- 
ant Reese  B.  Brown  desired  to  purchase  from 
the  plaintiff  said  lands  al>ove  described,  and 
that  he  was  willing  to  pay  therefor  the  sum 
of  $14,000.  That  the  plaintiff  informed  her 
brother,  Phillip  Pums,  that  she  did  not  desire 
to  sell  said  lands  for  (14,000,  or  at  alt.  That 
thereafter,  and  on  the  aame  night,  and  at  about 
9  o'clock  p.  m„  the  plaintiff's  brother.  Phillip 
Pums,  and  the  defendsnt  Reese  B.  Brown  re- 
turned to  the  hosiNtal,  In  which  the  plidntiff 
waa  tben  confined,  and  to  the  plaintiff's  room, 
at  which  said  time  and  hour  the  said  Reese  B. 
Brown  wrongfully,  fraudulently,  maliciously, 
and  with  the  intent  and  purpose  of  wronging, 
cheating,  and  defrauding  tbia  plaintiff  Aot  of 
■aid  lands,  and  for  the  purpose  of  procuring 
a  conveyance  of  said  lands,  and  for  the  purpose 
of  procuring  a  conveyance  of  aaid  landa  at 
much  less  than  their  real  value.  In  the  presence 
of  plaintiff's  brother,  Phillip  Pums,  told  the 
plaintiff  that  a  fee  patent  to  the  lands  herein- 
before described  would  soon  be  issued  to  the 
plaintiff.  That  aa  soon  as  said  fee  patent  waa 
issued  to  the  plaintiff  the  plaintiff  would  be 
required  to  pay  immediately  to  the  United 
States  government  the  sum  of  $7,000  for  a 
permanent  water  right  for  said  lands,  and  that 
if  said  sum  of  $7,000  was  not  paid  immediately 
for  said  water  right  that  the  lands  would  be 
sold  by  the  United  States  government  to  pay 
for  said  water  rieht  snd  tnzeB,  and  that  the 
plaintiff  would  get  very  little,  if  anything  at 
an,  out  of  said  landa,  if  said  lands  were  so 
sold  for  the  water  right  and  taxea.  That  said 
defendant  Reese  B.  Brown  further  told  snd 
represented  to  plstntiff  that  he  was  the  only 
person  who  would  buy  said  lands,  except  at 
a  government  sale,  and  that  if  the  property  was 
sold  by  the  government  the  plaintiff  would 
Dot  receive  to  exceed  $4,000  therefor,  and  that 
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BUdi  sum  at  the  plaintiff  did  receive  would 
be  paid  to  her  in  small  inatallmentB  ex- 
tending orer  a  number  of  yean.  Tliat  said 
defendant  Reese  B.  Brown  further  told  plain- 
tiff, for  the  parpofles  aforesaid,  that  if  the 
plaintiff  did  not  sell  the  lands  to  him  and  sign 
a  deed  therefor  he  would  buy  said  lands  of  the 
United  States  goTemment  at  the  soTemment 
sale,  and  that  he  could  purchase  said  lands 
from  the  United  States  government  at  sovem- 
ment  sale  for  f4.000.  That  said  defendant 
Reese  B.  Brown  further  tolA  the  plaintiff  for 
the  porposes  aforesaid,  that  the  reason  the 
govemment  was  going  to  issue  a  fee  patent 
to  plaintiff  vras  so  they  could  immediately  sell 
the  said  lands  and  retain  from  the  sale  thereof 
$7,000  for  the  water  right,  and  that  if  she  did 
not  sell  and  convey  her  lands  to  him  that  this 
plaintiff  would  lose  all  of  her  rights  to  said 
lends  and  would  receive  nothing  therefor. 
That  the  said  defendant  Reese  B.  Brown  fur- 
ther told  the  plaintiff,  for  the  purposes  afore- 
said, that  he  was  going  away  that  night  to 
South  Amsrica*  and  that  unless  the  plaintiff  so 
sold  and  signed  a  deed  to  said  lands  conveying 
them  to  said  defendant  imsiediately  that  the 
sale  could  not  be  made  at  all  and  that  the 
plaintiff  would  lose  the  said  Isnds.  That  the 
said  defendant  Reeae  B.  Brown  also  informed 
the  plaintiff,  for  the  purposes  aforesaid,  that 
the  plaintiff's  brother,  Phillip  Pnms,  end  other 
Indians,  had  sold  their  lands  to  him  at  prices 
ranging  from  94,000  for  40  acres  to  98,000  for 
80  acres,  but  that  said  lands  so  sold  by  Said 
Indians  to  said  defendant  were  worth  twice 
as  much  as  the  lands  of  the  plaintiff.  That 
the  said  defendant  Reeae  B.  Brown  also  told 
the  plaintiff,  for  the  purposes  aforesaid,  that 
the  reason  why  the  lands  upon  the  Tieton  Proj- 
ect and  in  the  Naches  Vall«y  were  being  sold 
as  high  as  (14,000  to  $16,000  was  because  the 
permanent  water  rights  upon  said  lands  were 
an  paid,  and  that  no  lands  similar  to  the  plain- 
tiff's were  being  sold  for  more  than  97.000 
where  the  water  rights  were  not  paid  for. 
That  in  said  conversation  at  said  time  the  said 
defendant  Reese  B.  Brown,  for  the  purposes 
aforesaid,  frequently  referred  to  plaintiff's 
brother.  Phillip  Purne,  to  corroborate  his  said 
statements,  and  his  said  statements  were  cor- 
roborated by  the  plaintiff's  brother,  Phillip 
Poms,  at  all  inch  times." 

In  the  succeeding  paragraph  of  the  com- 
plaint the  truth  of  the  r^resentatlfms  are 
negatived  by  appropriate  ellegatloiis,  and  it  Is 
further  allied  therein: 

"That  the  defendant  Reese  B.  Brown  wrong- 
fully, fraudulently,  and  maliriously  procured 
the  assistance  of  plaintiff's  brother,  Phillip 
Poms,  to  aid  him  In  securing  a  deed  of  con- 
veyance of  said  lands  ttom  plaintiff,  and  to 
confirm  his  untrue,  false,  and  fraudulent  state- 
ments and  misrepresentations,  by  paying  to 
plaintiff's  brother  the  sum  of  $500,  all  of  which 
was  unknown  to  the  plaintiff  at  said  time,  but 
has  aince  come  to  the  knowledge  of  the  plain- 
tifl." 

It  is  further  alleged: 

"That  the  plaintifTs  hasband  had  left  debts 
and  funeral  expenses  amounting  to  approxi- 
matdj  91,800.   That  ^aintiff  had  no  means 


with  which  to  pay  said  debts  and  expenses, 
and  bad  no  means  for  paying  immediately  the 
permanent  water  right  upon  said  land.  That 
she  was  very  weak  in  mind  and  body,  and 
very  mnch  distressed  at  said  time,  and  .espe- 
cially by  the  representations  and  statements 
made  by  the  said  Reese  B.  Brown  in  the  pres- 
ence of,  and  confirmed  by,  the  plaintiff's  broth- 
er, Phillip  Pums.  That  plaintiff  relied  upon 
said  statements  and  representations  so  made 
by  defendant  Reese  B.  Brown,  and  confirmed 
plaintiff's  brother,  and  believed  the  same  to 
be  true,  and  at  11  o'clock  at  night,  when  the 
I^alntiff  liad  become  so  fatigued  and  distressed 
that  she  could  no  longer  resist  the  solidti- 
tions  and  importunities  of  Uie  said  Beese  B. 
Brown,  she  was  induced  to  sign  a  deed  of  coa* 
veyance  to  the  said  Beese  B.  Brown,  convey- 
ing said  lands  for  the  consideration  of  97,200. 
That  said  lands  at  said  time  were  worth  the 
foil  sum  of  $20,000,  and  that  plaintiff  wu 
wrongfully  cheated  and  defrauded  of  the  bbid 
of  912,800,  and  that  ^lOntiS  would  not  have 
signed  ssid  deed  of  conveyance,  and  would  not 
have  admowledged  the  same,  if  plaintiff  had 
not  believed  and  relied  npon  the  wrongfnl 
statements  and  representatlonB,  ber^before 
set  forth,  made  by  the  said  Beese  B.  Biown." 

tH  Xbe  appellanbi  a^e,  In  support  of  this 
branch  of  Oie  case,  that  the  allei^  false  and 
Cnnduloat  repreeoitatlcais  are  divisible  In- 
to two  brancihes--inisrepre8entattons  ot  fact 
and  mlarqyresentatiops  ct  law;  that  In  so 
far  as  they  reflate  to  facts  they  *1iredlcate 
only  of  the  fatnre,  and  that  they  so  ptaliay 
predicate  mer^  Brown's  opinion  ci  matter^ 
concerning  which  ttie  sotncQs  of  informati<n 
were  available  to  her  as  to  him,  and  ■» 
either  so  obviously  absurd  or  are  so  plainly 
of  matters  not  nnder  Brown's  control  flist, 
as  matter  of  law,  an  ordinarily  prudent  per- 
son wonld  not  therem**;  and  that  Am 
repremntatliHia  of  matters  of  law  are  not  ac- 
tionable under  the  general  rule  that  every  one 
is  bound  and  presumed  to  know  the  law. 
But  it  Is  a  familiar  rule  that  a  plalntifl  ii 
oitltled  to  have  his  complaint,  when  ques- 
tioned as  to  Ita  suffldoicy,  tested  by  Its  al- 
legations as  a  whole.  It  may  be  that  no 
single  one  of.  the  representations  made  would 
be  in  Itself  snffident  to  deceive  a  persoo  of 
ordinary  prudence,  yet  their  combined  dfect 
when  considered  with  the  circumstances,  may 
be  sufficient  to  induce  a  person  to  act  who 
nsaally  possesses  more  than  the  ordinary 
caution.  In  this  instance  the  sarronndiass 
are  very  effectually  pictured,  and  Mioagh  Is 
alleged  to  show  that  the  respondent  wu 
never  what  the  law  would  consider,  an  or- 
dinarily prudent  person,  and  ttiat  she  did  not 
at  the  time  possess  even  her  usual  nmnality. 
Clearly  the  law  will  not  under  these  dream- 
stances  hold  bar  to  a  very  strict  accounts- 
bili^,  and  will  rdieve  her  from  her  volun- 
tary acts,  whereby  she  lus  been  decdved  and 
defrauded,  on  mnch  slighter  grounds  than  it 
wonld  an  ordinary  person,  ct  even  herself, 
had  she  possessed  her  usual  normality  and 
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had  not  been  deceived  at  the  appellants*  pro- 
cuTcaneDt  by  the  criminal  act  o{  one  In  wbom 
ilw  bad  theretofore  Imposed  and  did  Uwn 
Impose  trust  and  confidence. 

[2]  Nor  Is  It  the  rule  that  all  frandulent 
mlsrepreeratations  of  future  events,  or  all 
trandulent  raiarepresratatlons  of  law,  where 
a  person  Is  deceived  thereby  to  bis  Injury,  are 
nonacttonabla  They  are  generally  held  so 
bectnse  they  are  in  their  nature  matters  of 
opinion,  of  which  the  one  party  is  presum- 
ably as  well  informed  as  the  other ;  but  the 
txeejpttouB  are  as  well  d^lned  as  tiie  rale  it 
self,  and  circumstances  such  as  are  here 
shown  are  generally  held  to  constitute  an  ez- 
oeptiMi.  See  White  v.  Harrlgan.  9  A.  L.  B. 
lOU,  and  tbe  annotationB  tbcveta 

[1]  What  we  have  said  Is  based  on  Oie  as- 
nmiptiCHi  tbat  the  appeHants'  co&tentloiu  ac- 
rarately  reflect  tbe  allegations  of  the  com' 
Idaint  It  Mona  te  us,  bowever,  that  the  at 
l^tkms  wlOi  reipect  to  matters  of  fact  re- 
late to  past  and  existing  facts,  as  well  as 
^cts  Oiat  win  taampen  In  ttxb  future,  and  that 
the  alleged  misr^resaitatlons  of  matters  of 
law  rcSata  to  questions  of  mixed  law  and 
fact,  ratb«r  tban  to  misre  questions  of  law. 
(hi  this  UMory  tbe  coui^alnt  should  be  sus- 
tained, even  tbouifb  It  could  be  said  that 
fbe  rale  of  law  we  have  applied  la  not  per* 
tlnent  to  the  qwdflc  dtai^es. 

[4]  Tbo  respondent  oflwed  no  evldenoe  to 
SDStidn  tbe  allegations  of  her  complaint  re- 
lating to  the  Tieton  Project,  the  sales  of  lands 
to  tte  a|V)dlant  by  the  •resptmdent's  brother 
and  by  othor  Indians,  or  the  allegation  tbat 
DO  lands  similar  to  {daintUTs  were  being  sold 
f6r  more  than  $7,000,  wberecm  the  water 
rights  were  not  paid  for,  and  the  court  ez- 
ptessly  withdrew  from  tbe  Jury  any  consider- 
ation of  these  allegations  when  maUng  up 
Ihtfr  verdict.  It  is  argued  that  without 
these  all^tiiMU  the  complaint  does  not  state 
a  caose  of  action ;  that  proofs  of  the  remain- 
ing allegations  would  In  consequence  be  in- 
soffldent  to  prove  a  cause  of  acti<m,  and  be- 
cause thereof  the  court  erred  in  denying  the 
apptilants'  diallenge  to  the  sufficiency  of  the 
evidence.  Bnt  we  are  dear  that  a  cause  of 
action  was  stated  In  the  complaint  aside  from 
tbe  all^tiMis  withdrawn,  and  it  would  fol- 
low that  iwoofs  of  them  would  bcf  sufficient 
to  tostaln  a  verdict  On  the  general  chal- 
lenge to  the  Buffldency  of  the  evidence  to  sus- 
talD  the  verdict,  the  most  that  can  be  dalm- 
ed  is  that  tbe  evidence  was  conflicting. 
While  the  examlnatlMi  of  the  evidence  as  a 
whole  has  convinced  us  tbat  the  jury  could 
wdl  have  found  for  the  other  aide,  It  has 
also  convinced  us  that  the  verdict  Is  not  with- 
out substantial  evidence  in  its  suK>ort.  and. 
since  the  actl<m  was  one  at  law  and  triable 
i>7  Jury,  this  Is  as  far  as  we  are  permitted  to 
inquire. 

[I]  In  the  course  of  tbe  trial,  over  tbe  ob- 
jMtloa  cC  the  a^ellanti,  the  oonrt  permitted 
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the  respondent's  brother  to  testl^  to  certain 
representations  made  by  the  appellant  Reese 
B.  Brown,  which  Brown  requested  that  be 
repeat  to  his  sister,  and  to  the  fact  that  he 
did  80  repeat  them  to  her.  It  is  objected 
that  this  was  error,  because  this  Is  repre- 
sentatlm  by  procuronent,  and  there  Is  no 
such  charge  In  the  complaint  "In  other 
words,"  to  quote  frcmi  the  brief,  "under  a 
complaint  alleging  only  representations  by 
di^endaat's  own  mouth,  over  defendant's  ob- 
jections, the  court  permitted  testimony  of 
representatl<m  by  iwocui^ent"  But  tbe 
representations,  whether  made  by  the  appel- 
lant pnsonally  or  by  another  through  bis 
procurannt  are  still  the  appellant's  r^>re- 
sentatloos,  and  under  a  gmwal  allegation 
that  he  made  than  It  Is  ctunpletent  to  show 
that  he  made  than  through  his  agent 

[•]  Hie  court  permitted  die  supervisor  of  ir- 
rigation m  the  Indian  service  of  the  United 
^ates  to  testify  that  there  was  no  rule 
or  regulation  promulgated  by  the  U^ted 
States  which  required  an  Indian  allottee, 
oa  an  allotment  of  laud  to  him  In  tee,  to 
pay  bnmedlatdy  fbe  government  charges 
for  a  water  r^t  thereon.  This  was  in 
BuppOTt  of  the  alle^tion  of  the  complaint 
to  the  effect  that  tbe  appellant  Reese  B. 
Brown  had  falsely  r^iresented  that  upon 
the  issuance  of  such  fee  patoit  immediate 
payment  for  water  rights  would  be  exact- 
ed by  the  government  It  Is  urged  that  this 
was  error,  but  we  see  no  ejection  to  tbe 
testimony.  Where  the  o(mtrcnrersy  Is  over 
tbe  ccHitents  of  a  written  document,  ttie  docu- 
ment Itself  Is,  <^  course,  tbe  best  evidence; 
but  where  the  Inquiry  Is  whether  there  Is  a 
docnmoit  containing  a  particular  matter,  any 
one  having  knowledge  of  the  fact  may  testify 
thereto. 

[7]  Tbe  court  gave  to  the  Jivy,  among 
others,  the  following  Instructions: 

"I  charge  yon  that  the  plaintiff  ia  not  re- 
quired to  prove  tbat  all  of  the  repreaentatloas 
alleged  in  her  complaint  were  made,  or  ttiat  all 
of  them  were  untrue,  or  tbat  all  of  those  al- 
leged were  made  knowingly,  falsely,  and  mali- 
ciously, with  the  intent  to  defraud  tbe  plaintiff 
aa  alleged.  It  ts  aaffident  if  the  substance  of 
the  ftllegatioDs  alleged  in  the  complaint  and  not 
withdrawn, from  your  conaideration  were  made 
by  tbe  defendant  Reese  B.  Brown  as  alleged, 
that  they  referred  to  material  facta  and  were 
made  as  positive  statements  of  fact,  that  tbey 
were  tn  fact  untrae  and  known  by  the  defend- 
ant at  the  time  to  be  untrue,  that  they  were 
willfnlly  and  intentiooally  made  by  the  defend- 
ant to  defraud  and  cheat  the  plaintiff  by  pro- 
curing a  deed  to  the  land  described  at  less  than 
its  fair  value,  that  plaintiff  did  not  know  they 
were  false,  but  believed  them  to  be  true,  and 
relied  upon  them  aa  true,  was  by  them  fraudu- 
lently induced  to  aell  tbe  land  at  leaa  than  its 
true  market  value,  and  that  plaintiff  would 
not  have  sold  the  lands  If  sndi  statemoits  bad 
not  been  made  by  defendant 

"If  yon  find  from  dear  and  convincing  evi- 
dence tbat  at  the  time  and  place  alteged  In  the 
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plaintiBrs  .complaint  the  defendant  Reese  B. 
BrowD  made  the  statements  to  the  plaintiff  as 
alleged  in  plaintiffa  complaint,  that  such  state- 
ments were  wrongful  and  untrue,  and  were 
then  known  hy  said  Reese  B.  Brown  to  be 
wroDgfoI  and  untrue,  that  they  were  made  hy 
him  for  the  purpose  of  decsiviog  and  defraud- 
ing the  plaintiff  aa  alleged,  and  to  induce  her 
to  deed  the  land  described  to  him  tor  tbe  use 
Qf  defendants  at  less  than  its  ralue,  that  aaid 
statements  were  made  as  poaitire  etatementa 
of  facta,  that  the  plaintiff  did  not  bnow  said 
statements  were  untrue,  bat  believed  them  to 
be  true,  and  relied  upon  said  Btatemeots,  and 
was  induced  thereby  to  deed  the  property  de- 
scribed to  the  defendant  Reese  B.  Brown  at 
less  than  It  wai  thai  fairly  and  reuonaMy 
worth  hi  the  open  market,  then  your  verdict 
should  be  In  favor  of  the  plaintiff  and  against 
the  defendants  for  such  sum  as  you  And  from 
a  fair  preponderance  of  the  evidence  the  prop- 
erty deeded  was  reasonably  worth  over  and 
above  the  sum  paid  for  it.  together  with  in- 
terest on  such  sum  yon  may  so  find  from  the 
6tb  day  of  May,  1&19.  to  date,  at  the  rat*  of 
6  per  cent,  per  amram.'* 

It  !■  objected  to  these  iiutraettons  that 
they  take  from  the  Jnir  tSie  question  whether 
the  piRlntiff  exercised  that  degree  of  care 
necessary  for  her  to  exercise  before  she  can 
claim  that  she  was  Induced  to  part  with  her 
property,  because  of  deceit  practiced  upon 
her,  and  that  It  Is  therein  decided  as  matter 
of  law  that  she  did  exercise  sndi  care.  Stand- 
ing alone,  the  instructions  may  be  subject 
to  the  objectl<m  urged ;  but  it  Is  a  familiar 
principle  that  Instructions  must  be  read  as  a 
whole,  and  tisewbere  In  Its  Instructions  tbe 
court  In  positive  and  direct  language  eni- 
phaslzed  Uie  very  mattor  hen  thought  to  be 
omitted.  The  Jury,  therefore,  could  not  have 
been  misled,  and  thia  la  the  determining 
question. 

It  is  also  objected  that  the  court  erred  In 
r^dng  to  give  certain  requested  tnstrnc* 
tlcHis :  but,  without  further  reference  to  them, 
we  are  dear  that  no  revwslble  error  was 
committed  by  thMr  refusal. 

The  Jndgmoit  la  affirmed. 

PARKER,  a  J.,  and  BRIDGES.  MACKIN- 
TOSH, and  HOLCOMB,  JJ.,  concur. 


(U6  Wsab.  56) 

PRICE  at  a1.  V.  HUMPTULIPS  DRIVING 
CO.  et  ai.    (No.  16103.) 

(Supreme  Court  of  Washington.   Jnne  1, 

1921.) 

I.  Adverse  possestloR  4^73— Log  driving  com- 
pany's flliag  of  plat  aad  aotiee  with  Seo- 
retaiy  ef  State  did  set  Initiate  advene  elalai 
agalsat  rlpartaa  owasrs. 

Under  Const  art  1,  |  16,  filing  by  a  log 
driving  company  of  plat  and  notice  with  the 
secretary  of  state  as  required  by  law  relative 


to  the  driving  of  logs  down  a  river,  did  not  ini- 
tiate an  adverse  claim  against  riparian  owners, 
nor  was  it  the  assertion  of  a  legal  right  necea- 
sary  to  support  a  prescriptive  title. 

2.  Eailnest  donala  «ss>280— RIpariaa  owaors, 
who  consented  to  and  participated  In  acta  ef 
log  driving  company  la  oaaslng  artiflelal 
freshets  for  floating  logs,  easnot  esjela  eea- 

tinusd  rise  of  freshets. 
Where  riparian  owners  and  their  predeces- 
sors for  20  years  had  notice  that  a  log  driving 
company  was  using  the  river  in  the  exercise  of 
its  public  service  functions,  and  for  more  than 
10  years  observed  the  use  of  their  lands  by  the 
log  driving  company  and  the  erosion  thereof  by 
artificial  freshets  made  to  float  logs,  and  used 
the  freshets  for  their  own  logs  without  objee- 
tion,  they  cannot  enjoin  the  use  of  arti^ial 
freshets  for  floating  logs. 

Bn  Banc 

Appeal  from  Superior  Court,  Qrays  Harbor 
County;  H.  W.  B.  Hewen,  Judge. 

Action  by  J.  H.  Price  and  another  agataut 
Humptulips  Driving  Company  and  others. 
From  Judgment  for  defeDdants»  i^alntifEs  ap- 
peal.  Affirmed. 

W.  H.  Abel,  of  Mtmtesano,  B.  B.  Boner,  of 
Aberdeen,  and  M.  J.  Cordon,  of  Tacoma,  for 
appellants. 

Theo.  B.  Bruener.  of  Ab«4eat,  and  Jdm 
T.  Welsh,  of  South  Bend,  tor  respondents. 


MACKINTOSH,  J.  This  la  an  action  hi 
equity,  ^i^er^n  the  plalntUh  seek  to  eaSota 
the  defendants  from  creating  artlfldal  fresh* 
ets  In  the  HumptuHps  river,  and  to  prevent 
the  change  of  the  duuinel  of  that  river,  and 
to  restrain  the  defuidants  from  trespustng 
upon  plalntlflV  lands  whldi  abut  i^on  that 
riven  The  defendants  claim  the  ri|^t  to 
create  the  artlfldal  freshets  and  to  do  tht 
acte  complained  of,  based  np<m  prescription. 

The  Humptulips  river  rlaea  in  the  Olympic 
Mountains  and  by  a  tortuous  duumel, 
throui^  heavily  timbered  country,  nsdui 
Grays  Harbor.  The  HumptuUpa  Is  a  mean- 
dered atream,  and  In  its  natural  state  wu 
floatable  fbr  logs.  In  1900  the  defendant  in- 
corporated aa  a  public  service  corpmratloB  for 
the  purpose  at  driving  logs  down  the  H4mp- 
tulipe  river,  past  and  through  tiie  lands  In- 
volved In  this  proceeding.  Within  the  stat- 
utory time  it  filed  In  the  office  of  the  seoe- 
tary  of  state  the  required  iriat  and  notice. 
In  1903  It  had  finished  a  aplaah  dam  on  oneof 
the  branches  of  the  river  several  miles  above 
the  plaintiffs*  land.  Tbla  dam  has  been  contla- 
uously  used  since  that  time.  In  1907  another 
splash  dam  was  completed  upcm  the  dUiet 
branch  of  the  river  also  several  miles  aboft 
the  plaintiffs'  property,  and  likewise  this  dam 
has  been  In  oontlnnous  operation  since  Its 
cofnpletlon.  By  means  of  these  two  dams  the 
waters  of  the  river  were  impounded  and  artl- 
fidal  freshets  were  created  to  assist  in  driv- 
ing logs  down  the  river.    These  artificial 
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freshets  have  added  to  the  natural  erosion 
created  by  the  current  aad  have  caused  the 
river  to  encroach  upon  the  plaintiffs'  adja- 
cent land.  The  defendant  since  1900  has 
been  upon  the  river,  improving  the  channel, 
straightmlng  Its  course,  removing  roclu  and 
obstructions  and  doing  other  things  neces- 
sary to  facilitate  the  driving  of  logs,  and  in 
doing  this  has  gone  upon  the  banks  of  the 
river  and  has  used  donkey  wglnes  thereon 
for  the  puriKMe  of  sacking  logs.  All  these 
things  were  necessary  to  the  successful  driv- 
ing of  the  stream  and  have  been  done  for 
more  ttian  ten  years  prior  to  the  commence- 
ment of  this  suit 

The  propwty  in  question  here,  prior  to  1912, 
had  been  owned  for  many  years  by  the  Lytle 
Ix^glng  A  Mercantile  Company.  In  1904, 
1905,  and  1906  this  company  lo^ed  into  the 
river  and  consentedvto  the  defendant  enter- 
ing upon  Its  lands,  sacking  logs  and  creating 
artificial  freshets  and  changing  the  channel. 
In  1912  the  Liytle  Logging  &  Mercantile  Com- 
pany sold  the  property  to  the  Intervener^ 
Walker  Timber  Company,  which  was  also  en- 
gaged in  lo^cing,  and  which  continued  to  con- 
sent to  the  use  made  of  the  land  by  the  driv- 
ing company,  and  the  creation  of  artificial 
freshets,  and  this  permission  was  never  with- 
drawn untn  shortly  before  this  action  was 
instituted.  In  October,  1919,  the  Intervener 
contracted  to  sell  the  property  Co  the  plain- 
tiffs, who,  Id  November,  1019,  started  this 
suit. 

The  trial  court  denied  the  injunction  on  the 
ground  that  the  defendant  Is  a  public  serv- 
ice corporation,  performing  a  public  function, 
and  that  It  had  taken  the  lands  of  the  plain- 
tiffs for  Its  corporate  purposes,  and  that  the 
taking  had  been  complete  for  many  years, 
and  therefore  the  plaintiffs  were  not  entitled 
to  equitable  relief.  The  court  also  found 
against  the  defteidaiit's  claim  ot  prescriptive 
easemmt. 

[1]  Without  a  minute  or  detailed  review  of 
the  testimony  upon  which  the  lower  court 
came  to  the  conclusion  concerning  the  use  of 
the  plaintiff^  land  by  the  defendant's  em- 
ployees and  machinery  and  the  encroachment 
upon  the  banks  by  the  additional  erosion 
caused  by  the  artificial  freshets.  It  is  enough 
to  say  that  a  consideration  of  the  testimony 
satisfies  us  that  the  trial  court  arrived  at  a 
proper  conclusion,  and  was  correct  In  holding 
that  the  defendant's  claim  of  prescriptive 
right  could  not  be  sustained.  The  testimony 
satisfies  us  that  the  acts'  done  by  the  defend- 
ant were  done  with  the  permission  snd  the 
active' acquiescence  of  the  plaintiffs  and  their 
predecessors  In  Interest;  several  written  doc- 
imients  appear  In  the  testimony  which  fortify 
this  conclusion,  and  with  the  trial  court  we 
also  agree  In  holding  that  the  filing  of  the 
plat  and  notice  with  the  secretary  of  state, 
as  required,  by  law,  did  not  Initiate  an  ad- 
vme  claim,  nor  was  it  the  assertlim  of  a 
l^al  right  which  Is  necessary  to  support  a 


prescriptive  title.  Article  1,  i  16,  of  the  state 
Constitution,  prevents  such  filing  from  hav- 
ing the  effect  claimed  for  It  by  the  defendant. 
Ah  was  said  by  this  court  In  Peterson  v. 
Smith.  6  Wash.  168,  32  Pac.  1060: 

"Tbfl  landowner  need  do  nothing  before  Ua 
property  bas  been  condemned  by  a  municipal 
or  public  service  corporation." 

See,  also,  State  ex  rel.  Smith  t.  Superior 
Court,  26  Wash.  278.  66  Pac.  886;  Iiflcomen 
Boom  Co.  V.  North  Shore,  etc..  Cb.,  40  Wash. 
815,  82  Pac.  412.  The  filing  of  the  notice  and 
plat  gave  the  defendant  only  the  prior  right 
of  location  on  this  stream  for  driving  and 
booming  pnrpoaee,  and  did  not  start  the  stat- 
ute of  llmitattoQS  running  against  the  plain- 
tiffs or  their  predecessors,  or  Initiate  any 
right  In  hostlUty  to  their  tlUe. 

[2]  We  do  not  agree,  however,  with  the 
trial  court  in  holding  that  this  case  falls 
within  the  operation  of  the  rule  announced 
where  public  service  corporations,  having 
taken  possession  of  private  property  and  con- 
structed thereon  Improvements  to  be  used  in 
carrying  on  of  public  service,  have  been  al- 
lowed to  continue  in  the  use  of  the  property, 
and  the  property  owner  has  been  d^led  in- 
junctive relief,  and  the  corporatltm  has  been 
compelled  to  proceed  to  condemn.  Kak^dy  v. 
Columbia  &  P.  8.  Ry.  Co.,  87  Wash.  675,  80 
Pac  205;  Dormese  v.  City  of  Roslyn.  89 
Wash.  106.  154  Pac.  140;  Habermann  v.  Bl- 
Imsbui^,  etc,  Co.,  100  Wash.  229,  170  Pac 
571;  Irwin  v.  J.  K.  Lumber  Co.,  102  Wash. 
99.  172  Pac.  911.  The  acts  sought  to  be  en- 
joined by  this  suit  are  not  acts  of  taking 
which  have  already  occurred,  but  acts  which 
are  likely  to  occur  by  the  continued  opera* 
tion  of  the  defendant.  In  other  words,  the 
plaintiffs  are  not  seeing  to  enjoin  the  de- 
fendant from  the  use  of  the  property  which 
it  has  already  taken  without  condemnation, 
but  is  seeking  to  enjoin  the  future  Infilctlon 
ot  damages.  The  plaintiffs  are  not  in  the 
position  of  the  plaintiffs  in  the  cases  Just 
above  dted.  but  are  in  the  position  of  those 
who,  seeing  a  public  service  corporation  about 
to  «iter  upon  their  property,  seek  to  enjoin 
the  corporation  before  it  has  taken  posses- 
sion. Although  upon  .the  legal  principles 
which  we  have  thus  discussed,  we  are  in 
agreement  with  the  plaintiffs'  contention,  we 
cannot  agree  that  they  are  entitled  to  tiie 
relief  which  they  seek.  The  granting  of 
equitable  relief  Is  not  a  matter  of  right,  but 
of  grace,  and  before  plaintiffs  are  entitled  to 
the  favorable  decree  of  equity  there  must  be 
Justice  In  their  claim.  After  the  plaintiffs 
and  their  predecessors  have  acquiesced  In  the 
conduct  of  the  defendant  and  public  interest 
will  be  Jeopardized  by  granting. the  relief 
prayed  for.  and  such  a  grant  would  cause  se- 
rious pnblic  Inconvenience  or  loss  without  a 
cor  respond  log  advantage  of  the  plaintiffs,  the 
chancery  court  will  not  enjoin.  Where  under 
mutual  agreement  the  plaintlflB,  knowing  all 
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the  facts,  haTlng  lone  delayed  ta  altering  Hie 
portate  of  tbe  equitable  tribunal*  and  tbat  de- 
lay has  been  wlthoat  good  excuse,  the  doors 
are  dosed  against  Uieni,  fat  to  allow  than 
at  this  time  to  enter  would  result  In  greater 
damage  to  the  defendant  than  that  which  the 
plaintiffs  would  suffer. 

Bsre  we  have  a  situation  where  for  20 
years  the  i>lalndffa  and  their  predecessors 
bad  notice  that  the  defoidant  was  using  the 
stream  In  the  exercise  of  Its  public  service 
fimctt(ms,  nfhere  fbr  nune  than  16  years  they 
have  observed  the  use  of  thdr  lands  by  the 
defendant,  and  the  wosicm  thereof  by  the  ar- 
tifldal  freshets,  and  not  (mly  have  they  stood 
by  In  silence,  but  they  have  actively  partic- 
ipated in  tlie  enterprise.  It  was  to  their  ad- 
vantage that  tlw  streams  and  Uw  cobdgu- 
ous  banks  be  so  used.  They  have  taken  the 
benefit  of  the  operattois  of  tbe  d^endant  for 
the  purposes  of  getting  their  timber  to  mar- 
ket, they  have  bem.  In  ^ect,  Joint  adventur- 
ers with  the  defendant  In  the  opening  up  of 
this  timber  area.  Not  until  they  had  reaped 
the  benefits  of  this  assodatlon  do  we  find  them 
objecting  to  the  operation.  Their  conduit  does 
not  appeal  to  the  conscience  of  the  chancel- 
lor. By  th^  own  pleadings  and  proof  they 
established  that  all  acts  heretofore  done 
have  bem  done  with  their  permission,  and  by 
these  pleadings  and  |woof  tbey  defeat  the  de- 
fendant's claim  of  a  prescriptive  right,  and 
by  these  same  pleadings  and  proof  they  estab- 
lish the  Inequity  at  their  own  poslUon.  la 
1903  tbe  defendant  built  the  first  dam  and  the 
senmd  In  1807.  Both  ot  these  oitalled  the 
expenditure  of  large  sums  of  money,  both 
have  beat  operated  nrntinuouety  since  their 
construction;  large  sums  of  mtmey  have  also 
been  expended  in  straightening  the  river,  In 
removli^  obstroctlonB  and  similar  work. 
The  plaintiffs'  predecessors  bave  consigned 
their  logs  to  the  defoidant  ctmsdons  that 
their  own  lands  were  being  eroded  by  the 
artlfldal  freshets,  uid  that  the  Humptullps 
river  was  being  devoted  to  a  public  purpose. 
During  tbat  time  tbe  plaintlflb'  predecessors 
often  requested  addltlmial  artlddal  freshets, 
so  that  th^r  logs  might  be  ,niore  quickly 
brought  to  market  Hie  logs  of  many  other 
landowners  im  tbe  river  woe  and  are  b^ng 
consigned  to  the  defoidant.  To  now  enjoin 
tbe  defendant  would  result  in  shutting  down 
many  lo^ng  camps,  tbe  discontinuance  of 
the  employmoit  of  many  men,  thousands  of 
logs  in  tbe  river  would  be  kept  from  the  mar- 
ket, mining  companies  would  be  hampered  by 
ladE  of  logs,  and  public  Interest  demands  that 
no  such  untoward  results  be  allowed  for  ihe 
boieflt  of  one  who,  after  all  these  years  of 
acgnlescoioe  and  knowledge  and  benefits  re* 
celved,  now  seeks  the  termination  of  this  con- 
dition. 

In  1909  the  I^le  Ijogglng  &  Mercantile 
OOi,  In  an  action  against  the  defendant,  re- 
ported In  60  Wash.  650.  Ill  Pac.  774.  sought 
damages  for  dianging  the  course  of  the  river 


aooas  a  portico  of  Qm  land  InvblTed  In  this 
suit  Tliat  aetiim  by  Its  conoOalnt  sought 
damages  for  future  as  well  as  past  erosions 
to  the  portion  of  the  land,  but  the  Judgmmt 
does  not  disclose  whether  .future  erosions 
were  compensated  for.  If  they  were,  the 
plaintiffs,  of  oonxse,  cannot  again  recover  for 
them,  and  all  the  lands  affected  should  have 
been  included  In  the  action.  KUne  r.  Btein, 
46  Wash.  M6,  90  Pac  1041, 123  Am.  St  Bep. 
040;  Collins  v.  Oleason,  47  Wash.  62,  01  Pac. 
566;  Bredtlln  v.  Night  Hawk  Mining  Co.,  49 
Wash.  Ids,  94  Pac.  926, 126  Am.  St  Bep^  863. 
In  any  event,-bavlng  then  elected  to  proceed 
at  law,  and  the  use  of  ttie  river  belim  the 
same  now  as  It  was  at  the  time  the  suit  was 
begun  In  1909,  it  wonld  be  inequitable  to  now 
comprf  the  defendant  to  stop  its  continued 
use. 

As  tbe  trial  eonrt  said: 

"Tbe  large  cost  of  defeodanfe  dams,  large 
guBDtitiea  of  logs  in  tbe  river  requiriog  im- 
jnediate  transmission,  are  elemeDte  which  tbe 
court  shoulo  consider  in  granting  or  refusing 
an  Injunction.  While  the  holding  is  that  the 
action  of  the  defendant  bad  been  by  suBersnee, 
nevertheless,  tbe  plaintiffs  have  endnred  tbe 
same  for  a  limg  period,  and  should  not  now  be 
allowed  to  peremptorily  interrupt  the  busi- 
□ess  of  the  defeodaot  driving  company  at  this 
time  by  injunction."  Mahoney  Land  Co.  v. 
Cayuga  Inveatment  Co.,  88  Wash.  531,  153  Pac 
308,  L.  R.  A.  1916G>  939,  Ann.  Cas.  1016a 
1234;  Robertson  v.  Seattle,  87  Wash.  137,  79 
Pac.  610. 

"Tbe  equitable  doctrine  of  acquiescence  Is 
freely  applied  to  cases  involring  eminent  do- 
main rights.  Tbe  ODderlying  prindple  of  the 
eonstitationsl  provisions  allowtng  tlie  taking  of 
private  property  is  that  it  is  to  be  devoted  to 
public  use.  Hence,  when  a  landowner  stands 
by  until  tbe  public  has  acquired  an  Interest  in 
the  use,  there  is  strong  reason  for  applying  the 
doctrine.  In  addition  to  the  familiar  grounds 
covering  its  application  to  other  cases.  Tbe 
United  States  Supreme  Court  la  a  recent  ease 
has  laid  down  tbe  rule  in  no  uncertain  lan- 
guage: *If  one,  aware  of  the  situation,  be- 
lieves he  has  certain  legal  rights,  and  desires 
to  faisist  Qpon  tbem,  he  should  do  so  promptly. 
If  by  his  declarations  or  conduct  he  leads  the 
other  party  to  believe  tbat  he  does  not  propose 
to  rest  upon  such  rights,  but  is  willing  to  waive 
them  for  a  just  compensation,  and  the  other 
party  proceeds  to  great  expense  in  the  ex* 
pectation  tbat  payment  of  a  fair  compensation 
will  be  accepted  and  the  right  waived--espedal- 
ly  if  it  Is  in  respect  to  a  matter  whidi  will  large- 
ly affect  the  public  convenleoco  and  welfare 
a  eonrt  <k  equity  may  property  refuse  to  en- 
force those  rigbta.  and,  in  the  sbsence  of  an 
agreement  for  compensation,  compel  him  to 
submit  the  determination  of  the  amount  thereof 
to  an  impartial  tribunal.'  Accordingly,  when  a 
landowner  stands  by  and  makes  no  attempt 
to  enjoin  a  railroad  company  from  building  over 
his  land  until  large  expenditures  bave  bean 
made,  or  tbe  road  bas  been  completed,  fai- 
jnuctive  relief  will  be  denied,  and  tbe  party  will 
be  left  to  his  remedy  at  law  for  damages.  TIm 
same  prtedple  VpUef  to  the  laying  of  ^pes  or 
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to  a  taUns  for  maj  other  public  me.  And  al< 
tbotii^  permissloD  la  inuited  to  take  apoD  the 
dUtinct  aoderatandiiiK  that  compensi^on  la 
to  be  made,  ao  iojunctlon  will  not  issue,  aft* 
er  the  work  baa  been  done,  for  the  purpose 
of  enforeiDg  payment.  Ttte  doctrine  alao  ap- 
pliea  to  casea  involving  the  righta  ol  rail- 
roada  in  atreeta."  6  Pomeroy'a  Bqutty  Jn- 
rfspmdence,  {  188S;  McCarthy  v.  Banker 
Hill,  etc.,  Co.,  164  Fed.  927.  92  G.  O.  A.  250; 
22  Cyc  778,  784;  Hardin  Olympic  Portland 
Cement  Co.,  89  Waah.  820,  154  Pac.  460; 
Woodard  v.  West  Side  BiiU  Co.,  48  Wash.  808, 
88  Pac.  679. 

"An  injunction  ia  an  extraordinary  remedy, 
and  does  not  t<^ow  as  of  right  even  when  a 
case  of  wrongful  act  ia  made  ont  on  one  side 
and  nmaeqnent  Injnry  im  the  other. '  In  equity 
a  decre*  ia  of  grace  rather  than  of  right,  and 
conrt  will  ijwaya  eoiuider  whether  It  will 
net  do  a  greater  injury  by  enjoining  an  act  than 
would  result  from  permitting  the  act  to  con- 
tinue and  leaving  the  party  injured  to  Ua  reme- 
dy in  damagea."  Ferry-I«ary  Land  Co.  t.  Holt 
A  JetTery,  68  Waab.  684,  102  Pae.  446. 

For  the  reum  that  we  find  no  equity  in 
flu  plalDtlfla'  aetiai,  It  iM  dianilased. 

The  Judgment  <rf  tbm  lower  conrt  Is  af- 
Bnned. 

PABKBR.  a  J.,  and  FCIiLEBTON,  TOL- 
MAN,  MITCHELU  and  MAIN.  J3^  concur. 


Olfi  Wash.  ST) 

CONGER  V.  PIERCE  COUNTY  et  aL 

(No.  16310.) 

(Supreme  Conrt  of  Washington.  May  28, 
IfiStL) 

1.  Naytiafela  waten  «s>6— Statata  relatlai  to 
iMprovoMoat,  coniaanaat,  and  ■retaotlaa  of 
riven  and  baaka  held  aot  to  ooatanplate  Im- 
lirovaiaeBt  to  aako  mora  aavlgabla. 

lAwa  1913,  p.  160,  authoiizlng  coonties  to 
contract  together  for  administratiTe  and  6nan- 
da]  co-operation  In  the  improvement,  confine- 
ment, and  protection  of  rivers,  and  the  banks, 
etc.,  does  not  contemplate  an  improvement  for 
the  purpose  of  making  a  stream  more  navigable, 
and  the  law  applicable  to  improving  navigable 
streams  in  aid  of  navigation  was  not  involved 
in  an  action  for  damage  done  by  eroeion  to 
bods  by  reason  ot  work  done  nndar  each  stat- 
ute. 

2.  Enlsoat  desialB  <^2(t0)  —  Coaaty  liable 
far  erosion  oauaed  by  improving  navigable 
stream  to  prevent  ovorllew. 

A  county,  which  straightens  and  otherwieo 
loproTea  a  navigable  stream  under  Laws  1S18, 
p.  ^56.  for  the  purpose  of  preventing  it  from 
overflovring  ita  banks  and  thereby  doing  damage 
to  ptd>Uc  property.  Is  liable  to  a  landowner  If, 
heeauBe  of  snch  Improvements  and  the  manner 
in  which  they  are  made,  bis  property  la  eroded 
or  washed  away,  since  private  property  can- 
not be  taken  or  damaged  without  eompenai^ion, 
b  view  of  ConaL  art.  1,  |  18. 


3.  Waten  sad  water  eoartaa  «s3t7t(t)  — 
Laadewner  liable  for  erotloa  of  property  of 
aaother  by  change  In  stream. 

While  a  private  Individual  haa  a  right,  un- 
der certain  circumstances,  to  protect  himself 
against  overflow,  surface,  and  outlaw  waters, 
he  cannot  so  change  a  stream.  In  ao  effort  to 
protect  his  own  property,  as  that  he  will  there- 
by flood  or  erode  the  property  of  soime  one  else. 

4.  EnlBoat  domain  «=369— Property  not  to  be 
damaged  without  eompensatlon. 

The  state  itaeU  cannot  take  or  damage  pri* 
Tate  property  for  a'  public  use,  without  compen- 
sating the  owner,  nor  can  It  authorize  a  tak- 
ing or  damaging  whidi  is  prohibited  to  It,  un- 
der Oonat  art  1,  |  16. 

5.  Constitutional  law  «=>8I  —  Emlneat  domain 
€=>2(l)— Polloe  power  parmlta  state  to  pre- 
vent things  harmful  to  society,  but  does  not 
authorize  taking  of  property  for  public  use. 

The  police  power  Is  an  inherent  power  in 
the  atate,  which  permits  it  to  prevent  all  thinga 
harmful  to  the  comfort,  wdfare.  and  safety  of 
society,  and  la  based  mi  neeeaalty,  exercised 
for  the  benefit  ot  the  pabBe  health,  peace,  and 
welfare,  and  regulating  end  restricting  the  use 
of  private  property  in  the  interest  of  the  pub- 
lic is  its  chief  bnsineas,  and  is  the  basis  of  the 
idea  that  the  private  individual  must  suffer 
without  other  compensation  than  the  beneflt  to 
be  received  by  the  general  public;  l^ut  it  does 
not  authorize  the  taking  or  damaging  of  private 
property  in  the  aense  need  in  the  Constitution 
with  reference  to  taking  aodt  prcqierty  for  a 
puUIc  nse. 

6.  Eminent  domain  <^302~Ero$lon  held  direet 
result  of  aot  of  ooanty  In  atrtightenlng  ohan- 
nel  of  river. 

In  an  action  against  counties  for  damagea 
for  erosion  of  land,  where  It  appears  defend- 
ants* en^neers  must  have  known  that  improve- 
ments would  cause  plalntUTs  property  to  be 
eroded  and  probably  washed  amy,  It  conld  not 
be  said  that  the  damages  were  so  remote  and 
disconnected  with  the  improvement  of  the  river 
as  to  he  purely  incidental  or  oonaeqaentiaL 

Holcomb,  J.,  dlsaoitlng. 

En  Banc. 

Appeal  from  Superior  Ooort,  Pierce  Coun- 
ty;  M.  L.  ClUtord,  Judge. 

Action  by  Henry  Conger,  as  receiver  of  tbe 
Tacoma  Meat  Company,  against  Pierce  Coun- 
ty and  others.  Judgment  for  defendants,  and 
[daintlff  appeals.  Beversed  and  remanded. 

Davis  &  Neal,  of  Tacrana,  for  appellant. 

J.  W.  Selden,  John  A.  Sorley,  and  F.  D. 
Nash,  all  of  Tacoma,  and  Malcolm  Douglas. 
Howard  A.  Hanson,  and  Bert  O.  Ross,  all  of 
Seattte,  for  respondents. 

BRIDGES,  J.  This  was  an  actimi  to  recov- 
er damages  caused  by  certain  erosions,  tbe 
result.  It  is  alleged,  of  changes  in  and  im- 
provements of  the  Pnyallnp  river,  made  by 
the  defendants,  wbldi  river.  In  part,  forms 
the  boundary  line  betvreen  tbe  dtfendant  conn- 


te»Vor  other  oaass  sea  same  tople  and  KaT-NTOBBB  in  all  X«y*NnmlMnd  XHceiU  and  Undsns 
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ties  and  empttea  Into  Commenconent  Bay,  at 
or  hear  Tacoma.  The  ooinplalnt  allied, 
and  the  plaintiff's  testliiK«i7  toided  to  ghow, 
tbe  following  facts. 

On  December  17,  1917,  and  for  a  nnmb^  of 
years  prior  thereto,  the  Tacoma  Meat  Com- 
pany, a  corporation,  owned  a  small  tract  of 
land  bordering  on  the  Puyallup  rWer,  near  Its 
mouth,  on  which  land  It  had  erected  various 
buildings  In  which  It  had  carried  on  a  gener- 
al slaughtering  and  patting  establishment. 
Within  these  buildings  were  considerable 
quantities  of  valuable  machinery  and  other 
personal  property.  Prior  to  the  making  of 
the  improvements  hereinafter  mentioned,  the 
Puyallup  river  was  a  tortuous,  navigable 
stream,  which  had  been  in  the  habit  of  over- 
flowing its  baniis  during  the  rainy  seasons, 
and  thus  doing  much  damage  to  tbe  bridges, 
roads,  and  other  public  property  of  the  de- 
fendants. Id  1913  the  Legislature  enacted  a 
law  which  autborlzed  any  two  counties,  un- 
der certain  circumstances,  to  Jointly  Improve 
streams  which  Sowed  through  both  of  such 
counties,  or  formed  the  boundary  line  be- 
tween them.  80  as  to  correct,  as  far  as  might 
be,  their  habit  of  overflowing  their  banks  and 
thereby  causing  damage.  By  virtue  of  this 
enactment  the  defendants  entered  Into  a  con- 
tract, under  date  of  January  19,  1914,  for  the 
purpose  of  straightening  and  deepening  the 
channel  of  the  Puyallup  river  and  abating 
the  flood  tendencies.  This  contract  formed  a 
district  within  which  such  improvem«it8 
should  be  made,  and  the  plaintiff's  property 
is  located  in  tbe  extreme  northwesterly  por- 
tion of  Bnch  district 

After  entering  Into  tbe  contract,  tbe  coun- 
ties proceeded  to  make  tbe  improvemraits. 
and  in  many  places  tbey  straightened  tbe 
stream,  and  widened  and  deepened  it,  and 
placed  varioos  improvements  8l<mg  and  upon 
the  banks,  with  a  view  of  keeping  tbe  waters 
from  eroding  them.  A  few  hundred  feet  Im- 
mediately above  the  plaintiff's  property  the 
river,  previous  to  its  improvement,  took  a 
wide  bend  to  the  southwest,  and  as  tbe  wa- 
ters so  ran  tbey  were  In  the  habit  of  hitting 
the  northeaRterly  bank  at  a  point  slightly  up- 
stream from  the  plaintiffs  property,  which 
act  canned  the  waters  to  be  deflected  in  snch 
a  way  that  very  little,  If  any,  erosion  bad  oc- 
curred on  the  plaintiff's  propwty  in  many 
years.  In  Improving  tbe  stream  tbe  defend- 
ants eliminated  the  bend  Just  mentioned,  by 
cansdng  the  channel  of  tbe  stream  to  be 
straigbtmed,  and  as  a  result  of  such  stralf^t- 
ening,  and  the  placing  of  concrete  blocks  on 
tbe  banks  for  th^r  protection,  the  waters  of 
tbe  stream  were  caused  to  come  forcibly  in 
contact  with  the  bank  on  which  plaintiff's 
property  waa  situated^  and  during  a  high 
freshet  In  the  winter  of  1917,  and  aftn*  tbe 
defendants  had  completed  their  work  of  Im- 
proving tbe  river,  there  was  such  erosion  of 
tbe  plalntlfl'B  lands  as  to  cause  Its  buildings 


to  lose  tbelr  foundations  and  to  be  floated, 
together  with  their  contents,  out  Into  Com- 
mencement Bay,  or  Puget  Sound.  Tbe.  partic- 
ular causes  of  the  erosions  are  alleged  to  be 
the  straightening  of  the  channel  In  snch  man- 
ner as  to  throw  the  current  of  the  stream 
against  tbe  river  hank  at  the  point  of  plain- 
tiff's location,  the  placing  of  concrete  protec- 
tion on  the  bank  opposite  and  a  little  above 
plaintiff's  property  in  such  way  as  to  deflect 
the  waters  against  tbe  bank  of  the  river 
where  plaintiff's  improvements  were  located, 
and  the  failure  of  the  defendants  to  protect 
the  banks  along  that  part  of  the  stream 
where  plaintiff's  property  was  situated. 

When  the  plaintiff  tiad  rested  Its  case,  tbe 
trial  court  granted  the  defendants'  motion  to 
take  the  case  from  tbe  Jury  and  enter  Judg- 
ment  dismissing  tbe  action.  Later  such  Judg- 
ment was  made  and  entered,  and  tbe  plain- 
tiff has  appealed.  Since  there  was  suffldoit 
testimony  to  carry  the  case  to  tbe  Jury  on  the 
theory  that  resi>ondenCs'  acts  bad  caused  the 
damages  suffered  by  appellant,  we  will  boice- 
forth  speak  of  tbe  damage  as  being  caused  bj 
respondents,  realizing  of  course,  that,  at 
best,  it  was  a  question  for  the  jury. 

[1]  Tbe  ailments  before  this  court  have 
taken  such  a  wide  and  varied  range  tbat  it 
seems  necessary  for  us  at  this  time  to  thorn 
what  tbe  exact  question  before  us  Is.  lo  tbe 
first  place,  the  appellant  Is  not  seeking  any 
damage  because  Its  land  and  prc^ier^  were 
flooded.  As  a  matter  of  fiact,  tbe  waters  at 
the  time  In  question  were  so  high  as  that  all 
of  plaintiflTs  property  was  flooded;  but  plain- 
tiff seeks  recovery  only  for  damage  done  by 
erosion  of  his  lands.  In  this  way  the  direct 
questlim  of  damage  1^  flooding  Is  not  Id- 
volved.  The  testlmraiy  tends  to  show  that 
tbe  eroslm  jvas  caused  such  of  the  waten 
as  were  In  the  channel  of  the  stream,  and 
that  the  overflow  waters  did  not  cause  an; 
erosion.  Again,  although  this  stream  is  navi- 
gable within  tbe  Improved  district,  we  ban 
concluded  that  the  law  ai>pllcable  to  Improv- 
ing navigable  streams  In  aid  of  navigation  is 
not  dirfctly  involved.  While  the  Improve- 
ments made  by  the  respondenta  may  or  ma; 
not  have  Improved  the  stream  for  navlgatkia, 
tbe  purpose  of  the  Improvement  was  not  la 
aid  of  navigation,  bat  to  correct  tbe  tendency 
of  the  stream  to  overflow  its  banks^  The  leg- 
islative enactment  authorizing  the  couoties 
to  do  this  work  (Lews  1913,  p.  156)  does  not 
contemplate  tbe  imprnvera«it  of  the  Ftream 
for  the  purpose  of  making  it  more  navlftable. 
Its  title,  which  is  a.s  follows,  quite  oonectlr 
shows  the  purpose  of  tbe  act: 

"An  act  authorizing  counties  to  contract  to- 
gether for  administrative  and  flnaadal  co-op- 
eration  in  the  improvement,  confinement  and 
protection  of  rivers  and  the  banks,  tribntariei 
and  oatleta  thereof,  whose  waters  flowing  into 
or  tbrougb  such  conntiea  work  damage  b;  ia- 
nndation  or  otherwise,  authorising  tbe  hry  d 
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taxes  and  the  creatjon  and  dlsbarsemeot  of 
special  funds  for  such  purposes,  delegating  thft 
power  of  eminent  domain  in  aid  of.  and  pro- 
riding  generallr  ways  and  mMoa  for  th«  ac- 
compliahment  of  such  parposM  and  the  pe^ 
formance  of  auch  contracts." 

[2]  Hie  direct  question  before  us  la  wheth- 
er a  county  which  straightens  and  oUierwlae 
Improves  a  navigable  stream  for  the  purpose 
of  preventing  it  fnm  overflowing  its  banks 
and  thereby  doing  damage  to  the  public  prop- 
erty, where  audi  Improvement*  are  made  by 
virtue  <^  ezpreaa  authority  of  the  Legislator^ 
Is  llaUe  to  a  landowner  If,  because  of*  auch 
ImprovementB,  and  tlie  manner  In  which  th^ 
are  nude^  his  property  Is  eroded  and  washed 
away.  The  trial  court  stated  Its  posltKm. 
and,  as  we  miderstand  It,  that  of  the  re- 
^ondents.  In  the  following  Umgn^: 

PoyaUap  river,  at  the  point  tn  contro- 
versy, Is  a  navigable  and  tidal  stream.  The 
state  In  its  sovereicn  right  ia  owner  of  the  bed 
and  banks  and  body  of  the  stream,  and  as  such 
owDcr  may  make  anch  changes  In  the  coarse 
^  the  river,  and  may  improre  the  same  by 
widening  or  deepening  or  straightening  a 
channel,  or  in  an;  other  manner  it  may  Sea 
fit  and  It  is  not  liable  to  the  owner  of  the 
shore  land  for  any  damage  that  may  re- 
aolt  from  ao  doing,  dther  directly  or  indirectly. 
It  ewes  no  dn^  to  the  shore  landowner  te 
protect  htm  from  resolting  damage  on  account 
of  any  Improvement  the  state  may  make  upon 
its  own  property  fai  the  banks  or  bed  of  the 
stream,  and  the  shore  landowner  has  do  right 
to  any  protection  from  the  result  of  the  state's 
acts  in  dealing  with  the  river  channel  and  tbt 
waters  flowing  therein.  *  •  • " 

Hie  parties  to  the  action  have  elaborately 
discussed  the  law  of  outlaw,  or  surface,  wa- 
ters. In  our  opinion,  those  questfona  are  not 
Id  this  case,  and  to  undertake  to  dlecuss  them 
would  be  to  create  confusion  In  a  question 
already  sufficiently  difficult.  The  appellant 
is  complaining  only  of  the  action  of  those  por- 
tions of  the  waters  which  were  within  the 
bed  of  the  stream.  It  is  not  complaining  of 
any  overflowed,  outlaw,  or  surface  waters. 
Certainly,  so  long  as  the  waters  are  confined 
to  the  bed  and  banks  of  the  stream,  they  can- 
not be  outlaw  waters. 

[3]  It  seems  certain  that  had  a  private  In- 
dirldaal  or  private -corporation  caused  the 
damage  which  the  appellant  alleges,  there 
would  be  a  liability.  While  a  private  Individ- 
ual has  a  ri^ht,  under  certain  circumstances, 
to  protect  himself  against  overflow,  surface, 
and  outlaw  waters,  he  cannot  so  change  the 
stream,  in  an  effort  to  protect  his  own  proper- 
ty, as  that  he  wIU  thereby  flood  or  erode  the 
property  of  some  one  else.  It  seems  to  us 
that  the  authorities  are  quite  unanimous  In 
this  r^rd.  A  few  of'them  are  as  follows: 
Judson  T.  Tide  Water  Lumber  Co.,  51  Wash. 
164,  96  Pac.  377;  Johnson  v.  Irvine  Lumber 
Co.,  7S  Wash.  539,  135  Pac.  217;  Valley  R.  R. 
Co.  T.  Frana,  48  Ohio  St  623,  4  N.  B.  88; 


Crawford  v.  Rambo,  44  Ohio  St  279,  7  N.  B 
429:  Freeland  v.  Penna.  R,  R,  Co.,  197  P« 
529,  47  AtL  745,  S8  U  R.  A.  206,  80  Am.  SL 
R^.  850;  Gerrisb  v.  Clough,  48  N.  H.  9,  97 
Am,  Dec.  661,  2  Am.  Rep.  166;  Bowers  t 
Miss.  R.  R.,  etc.,  Co.,  78  Minn.  398,  81  N.  W. 
2C8,  79  Am.  St  Rep.  895;  Morton  v.  Ore. 
Short  Line  Ry.  Ca,  48  Or.  444.  87  Pac.  161, 
1046,  7  L.  R.  A.  (N,  S.)  344,  and  note,  120  Am. 
St  Rep.  827;  Town  of  Jefferson  t.  Hicks,  2S 
Okl.  684.  102  Pao.  7^  24  L.  B.  A.  (N.  S.)  214. 
and  Dotsi. 

But  respmdents  contend  lliat  wh«i  they 
Improved  this  river  they  were  sctlng  ond» 
direct  l^lslatlve  authority,  and  that  what 
they  did  was  tor  the  stste,  and  that  wboi  the 
state,  either  directly  or  through  Its  appointed 
agohts,  acts  tor  the  good  of  the  public,  it  can* 
not  be  made  to  respond  for  damages  which 
may  resalt  to  the  private  Individual.  They 
advocate  the  doctrine  that  the  private  Indl- 
vidual,  under  snch  circumstances,  must  suffer 
for  ttie  public  good.  A  wilderness  of  author- 
ities are  dted  botti  In  sni^it  of  and  against 
this  proposition.  It  seems  to  us  that  a  re- 
currence to  certain  fundamental  principles 
may  assist  as  In  xeadiliv  a  correct  ctmclu- 
sion.  One  of  the  greatest  contributions  of 
the  Ehgllsh-speafclDg  people  to  drlllzatlon  Is 
the  protectlui  by  law  of  the  private  individu- 
al In  the  enjoyment  of  his  proi>erty  and  bis 
perstmal  liberties  against  the  demands  and 
aggresslona  of  the  public.  Ko  better  illustra- 
tion of  the  progressive  growth  of  tUls  princi- 
ple can  be  found  than  that  contained  In  our 
various  state  Constitutions  with  reference  to 
the  taking  of  private  property  for  a  public 
usa  It  has  been  said  that  this  power  is  a 
necessary  incident  to  govemrarat,  and  was 
before  and  did  not  grow  out  of  Constitutions. 
If  so,  the  federal  constitutional  provision  that 
private  property  should  not  be  taken  for  a 
public  use  without  compensation  being  made 
was  but  a  written  expression  of  a  right  which 
already  existed,  being  placed  in  the  Constitu- 
tion for  the  purpose  of -emphasizing  the  desire 
to  protect  the  rights  of  the  individual.  The 
national  Constitution  and  the  Constitutions 
of  the  earlier  states  went  no  farther  than  to 
provide  that  private  property  should  not  be 
taken  for  public  use  without  compensation  be- 
ing made.  Later  Constitutions  added  to  these 
provisions  the  idea  that  the  compeosation 
must  be  made  before  the  taking  Is  accom- 
plished. Still  later  O(»istitutions,  including 
that  of  the  state  of  Washington,  added  an  ad- 
ditional element,  to  wit,  that  private  property 
may  not  be  taken  or  damaged  for  the  public 
use  without  compensation  being  flrst  made. 
Article  1.  §  16,  State  Constitution.  It  is  true 
that  this  is  not  an  eminent  domain  proceed- 
ing, but  the  principles  of  law  Involved  in  the 
power  to  take  private  property  for  a  public 
use  are  Involved  here,  because  respond«its 
are  seeking  to  Justly  the  damage  alleged  to 
have  been  done  by  them  on  the  theory  that 
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they  wore  acting  1^  Urtne  of  lav,  and  as  an 
arm  of  the  state,  and  for  ttae  ose  of  the  state, 
and  for  the  public  good. 

[4.  (]  Since,  tberefore,  our  OonstltutloD  ex- 
pressly forbids  tbe  taking  or  damaging  of 
private  property  for  a  public  use,  except  upon 
Just  compensatloo  first  made,  on  what  theory 
can  respondents  be  relieved  from  any  dam- 
age to  appellant's  property  as  a  direct  result 
of  the  improvements  which  were  made  in  the 
Puyallup  river?  Certainly  not  slnqily  be- 
cause they  were  acting  as  an  arm  of  the  state, 
or  alone  because  they  were  acting  for  the 
good  of  the  public,  or  simply  on  the  theory 
that  the  individual  most  suffer  for  the  public 
good.  To  hold  that  they  would  be  relieved 
on  any  of  these  grounds  would  be  entirely  to 
disregard  the  express  provisions  of  onr  Con- 
stitution. The  state  Itself  cannot  take  or 
damage  private  property  for  a  public  use, 
without  compensating  the  owner;  nor  can  it 
authorize  a  taking  or  daniaging  which  is  pro- 
hibited to  It.  The  only  other  principle  of  law 
under  whldi  respondents  might  iK  relieved 
would  be  the  police  power  of  the  sovereign, 
because  the  only  ways  known  to  the  law, 
whereby  private  property  may  be  taken  or 
damaged  by  the  public,  are  by  the  principles 
of  eminent  domain  or  those  of  the  police  pow- 
er. (If  there  may  be  a  taking  by  taxation, 
that  principle  does  not  interest  us  here.)  In- 
deed. It  Is  the  police  power  theory  upon  which 
re^)ondents  seem  most  strongly  to  rely.  It  is 
probable  that  this  power  Is  the  most  exalted 
attribute  of  government,  and,  like  the  power 
of  eminent  domain,  it  existed  before  and  In- 
d^endently  of  Constitutions.  It  Is  easy  to 
understand  the  principles  upon  which  the  po- 
lice power  doctrine  Is  based,  but  difficult  to 
define  In  language  its  limitations.  It  is  not 
inconsistent  with  nor  antagonistic  to  the  rules 
of  law  concerning  the  taking  of  private  pn>i>- 
erty  for  a  public  use.  Because  of  its  elastici- 
ty, and  the  Inability  to  define  or  fix  its  exact 
limitations,  there  is  sometimes  a  natural  ten- 
dency on  the  part  of  the  courts  to  stretch  this 
power  fn  order  to  bridge  over  otherwise  diffi- 
cult situations,  and  for  like  reasons  It  is  a 
power  most  likely  to  be  abused.  It  has  been 
defined  as  an  Inherent  power  in  the  state, 
which  permits  it  to  prevent  all  things  harm- 
ful to  the  comfort,  welfare,  and  safety  of  soci- 
ety. It  Is  baaed  on  necessity.  It  is  exercised 
for  the  benefit  of  the  public  health,  peace,  and 
welfare.  Ri^rulating  and  restricting  the  use 
of  private  pn^rty  in  the  interest  of  the  pub- 
lic la  Its  diief  bnsineea,  It  Is  the  ImsIs  of  the 
Idea  that  the  private  Individual  must  suffer 
without  othw  compttiaation  than  the  benefit 
to  he  rectfved  by  the  geoernl  public.  It  does 
not  anttiorize  the  taking  or  dsmacdDK  ot  pri- 
vate property  in  the  smae  need  in  the  Con- 
stitutions with  rtf  erence  to  taking  sndi  prop- 
erty tor  a  pnbllc  use.  Shninent  domain  takes 
private  inroperty  fmr  a  public  nse,  while  the 
polloa  poww  regnlatei '  its  na  and  aaijoy- 


ment,  or,  if  It  takes  or  damagw  it,  It  la  not  a 
taking  or  damaging  for  the  puUlc  nae^  but  to 
oHuerve  the  safety,  mwals,  liealth,  and  gen- 
eral wdfare  the  public.  Lewis  on  Bmlneot 
Domain,  |  6,  writes  of  this  subject: 

"Every  one  is  boand  so  to  use  hia  own  pnqt- 
erty  as  oot  to  Interfere  with  the  reasonable  use 
and  enjoyment  by  others  of  their  property. 
For  a  violation  of  this  duty  the  law  provide* 
a  civU  remedy.  Besides  tiiis  obligation,  vbicb 
every  property  owner  Is  under  to  the  owners 
of  neighboring  property,  he  is  also  bound  so  to 
use  and  enjoy  hia  own  as  n6t  to  interfere  vitb 
the  general  welfare  of  the  commanity  in  whidt 
he  lives.  It  is  the  uiforcement  of  tliis  last 
duty  which  pertains  to  the  police  power  of  tbe 
state  so  far  as  the  ezerdae  of  that  power  al- 
fecta  private  property.  Whatever  restraints 
the  Legislature  imposes  upon  the  use  and  en- 
Jojtnent  of  property  within  the  reaaoa  and  prin- 
dple  of  this  duty,  the  owner  must  submtt  to, 
and  for  any  inconvenience  or  loss  which  he  sns- 
taina  thereby,  he  la  without  remedy.  It  is  a 
regulation,  and  not  a  talcing,  an  exercise  of 
police  power,  and  not  of  eminent  domain.  But 
the  moment  the  Legislature  paasee  beyond  men 
regulution.  and  attempta  to  deprive  tbe  in- 
dividual of  his  property,  or  of  some  aobetantial 
interest  therein,  under  pretense  of  resulation, 
then  the  act  becomes  one  of  smlnent  domalD, 
and  is  subject  to  tbe  obligations  and  limltatfons 
which  attend  an  exerctie  of  that  power." 

In  tbe  case  of  Asfcam  t.  King  County,  9 
Wash.  1. 86  Pac.  1097,  speaking  of  pov^ 
er,  this  court  said: 

"  *  *  *  WhUe  it  is  undoubtedly  true  that  la 
extreme  emergencies  tbe  rights  of  private  par- 
ties as  to  property  must  yield  to  the  require- 
ments of  the  public,  yet  to  authorise  audi  in- 
terference the  emergency  must  be  sndi  as  ta 
make  the  action  necessary.** 

The  specific  questi<«,  then,  is:  Were  the 
respondents  in  the  exercise  of  the  police  pow- 
er in  making  the  improvements  they  made  In 
the  river  in  question?  Our  answer  must  be 
in  the  negative  The  legislative  act  under 
which  they  made  the  Improvement  Is  eothrely 
bare  of  any  expression  which  would  Indicate 
that  the  L^lslature  considered  that  public 
necessity  dananded'or  required  the  making 
of  ttie  Improvement  Section  l,c.  &4,p.  156. 
Laws  1013,  being  tlw  act  by  virtue  of  wbldi 
these  lnQiroT«n«its  were  made,  provides  tb^ 
whwevtt  any  river  shall  flow  In  part  throtu^ 
two  counties,  or  shall  form  the  boundary 
line  between  them,  *  •  and  the  wt 
ten  thereof  have  in  the  past  beoi  the  cause 
of  damage  by  lnnndati<m  or  otherwise,  to 
the  roads,  bridges  w  other  public  propertr 
situate  In  or  to  other  public  Interests  of  both 
such  coonties,  m  tbe  flow  of  sudi.  waters 
shall  have  alternated  bttween  the  said  coun- 
ties wo  at  one  time  t»  times  sacb  waters  slitll 
have  caused  damage  to  one  county  and  at 
another  time  m  tbnea  to  the  othor  coontr, 
and  It  shall  be  deemed  1^  the  boards  of  coos- 
tj  commlsslpnegs  ot  botb  eounttai  to  be  flv 
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Oie  pabllc  Interests  of  tbdr  reqpectlTe  coun- 
ties tbat  the  flow  of  sQch  watm  be  deflnitel; 
conflned  to  a  particular  ctuumel,  situate  In 
whole  or  In  part  In  either  county,  •  •  • 
then  the  counties  Interested  may  Jointly  make 
the  desired  improvement.  The  act  provides 
that  the  expense  of  making  8a<A  Improvement 
shall  be  raised  by  an  annual  tax  on  all  the 
property  In  the  county,  which  tax  Is  to  be 
levied  and  collected  as  any  other  county  tax. 
The  act  nowhere  intimates  that  the  counties 
would  be  relieved  from  any  damages  that  may 
be  done  to  private  prc^>erty;  on  the  contra- 
ry, they  are  authorised  to  exercise  the  power 
of  eminent  domain  for  the  purpose  of  acquir- 
ing lands  on  whltdi  the  river  may  be  straight- 
ened. The  contract  between  the  respondents, 
under  wtileh  the  work  was  done,  directly  rec- 
ognizes that  the  riVer  In  the  past  has  over- 
flown its  banks  and  thereby  dsjnaged  the 
roads,  bridges,  and  other  private  proper^  of 
the  two  counties,  and  that  becaoae  thereof  lit- 
igation between  them  had  arisen,  and  tbat 
the  purpose  of  the  contemi^ated  Improvement 
is  to  settle  such  pending  litigation  and  make 
improbable  future  suits,  and  to  avoid  future 
damage  to  the  roads  and  bridges  of  the  two 
oonntles.  It  will  thus  be  aeen  that  this  Im- 
provement  was  not  made  to  preserve  public 
health,  peace,  morals  or  welfare;  It  was  not 
done  to  reclaim  large  tracts  of  land  which 
otherwise  might  have  been  a  waste;  the  idea 
t)t  Impelling  necessity,  which  seems  to  be  the 
chief  Ingredient  of  the  police  power,  is  ea- 
tlrely  absent  Respondents  cite  many  cases 
whldi  they  contend  support  them  in  th^ 
■rgoment  of  nonliability.  While  we  hare 
carefully  read  all  of  thcon,  we  cannot  here 
take  the  apace  to  digest  thmi,  nor  even  cdte 
all  of  them.  The -leading  ones  are  Lamb  r. 
Beclamation  Dlst.,  73  Cal.  120,  14  Pac.  625. 
2  Am.  St.  Rep.  776;  Cubbhis  v.  Miss.  RIv. 
Comm.,  241  U.  S.  861,  36  Sup.  Cft  671,  60  L. 
Bd.  1041;  Bass  t.  State,  S4  La.  Ann.  494; 
Hni^  T.  IT.  a,  230  U.  S.  24, 33  Sup.  Ot.  1019, 
S7  L..  Bd.  1374,  46  L.  R.  A.  (N.  S.)  624;  McOoy 
r.  Board  of  Directors.  9S  Ark.  346, 129  8.  W. 
10D7,  29  L.  B.  A.  (N.  SO  396;  Bedford  v.  U. 
8.,  192  U.  &  217,  24  Snp.  Ct.  238.  48  L.  Ed. 
414:  Gray  t.  Bedamatlon  Dlst.  174  Cal.  822. 
168  Pac  1024. 

nie  dedstons  In  some  of  ttiese  cases  ars 
faued  upon  omstttntional  provtrions,  ^Ich 
only  pndilblt  the  taking  of  private  propwty 
irtttaont  compeiuadan,  and  are  therefore,  at 
least  to  tbat  extent,  not  in  point,  in  view  of 
oar  constltntloiud  jvotIsImi.  OOten  of  the 
cases  cited  Inrolre  Improvements  made  in  aid 
at  navlgatlcm.  and  are  not  In  point  or  matnl- 
al  here.  Othm  of  the  dted  cases  arise  In  In- 
stances vbere  the  states  or  some  subdivision 
of  1^  baa  made  Improvements  in  streams 
•oAely  fbr  the  purpose  of  preventing  them 
ttma  overflowing  tiielr  banks,  and  by  snch 
improTOneats  redalmlng  or  saving  to  Oxe 
state  and  Ua  peajflB  }axta  tracts  «C  land. 


whi<dt  are  essential  to  tbB  welfare  of  Qui 
public.  Of  this  class,  the  case  of  McOoy  v. 
Board  of  Directors,  supra,  concemlog  the 
Arkansas  river,  and  Gray  v.  Reclamation 
District,  supra,  concerning  the  Sacramento 
river,  may  be  considered  leading  cases.  The 
last -dted  case  Is  particularly  elaborately  con- 
sidered by  the  California  Supreme  Goart. 
The  reclamation  district  In  that  case  built 
dikes,  levees,  and  other  works  purely  for  the 
purpose  of  confining  the  waters  of  the  Sacra- 
mento river  virlthin  its  banks,  In  order  to  re- 
claim very  extensive  tracts  of  otherwise  val- 
ueless lands.  Because  of  such  improvem^its 
the  idalntUTs  lands  were  overflown  and  dam- 
aged. The  court  applied  the  police  power  to 
these  facts  and  held  the  district  was  not  li- 
able. Without  approving  or  dlsapprovlDg  the 
conclosloa  of  the  court  In  that  case,  and  In 
others  along  the  same  line,  they  are  easily 
dlstingnlsbaUe  frmn  the  case  at  bar.  In 
those  cases  there  are  elements  on  which  the 
police  power  la  rightly  based,  bat  which  facts 
are  entirely  absent  fnnn  the  case  at  bar. 
There  the  controlling  purpose  of  the  Improve- 
ment was  to  redalm  and  save  to  the  people 
large  tracts  of  rich  lands  which,  because  of 
inundation,  were  worthless.  To  that  extent 
the  public  welfare  was  .involved.  Here  the 
controlling  purpose  was  the  protection  of  the 
roads  and  bridges  of  the  respondent  counties. 
Neither  the  state  nor  the  people  of  the  state 
or  counties  were  Intnested  In  the  improve- 
ment, except  in  a  very  indirect  way  and  as 
taxpayers. 

We  are  confident  that  any  damage  that 
may  have  been  done  by  the  respondents  can- 
not be  excused  under  any  reasonable  inter- 
pretatltm  of  the  law  of  police  power.  While 
no  cases  exactly  In  point  have  been  cited  or 
found  by  us,  the  following  are  a  few'  of  a 
great  number  which.  In  principle,  snpport 
our  views:  Burroughs  v.  Grays  Harbor  Boom 
Co.  ft  Hnmptnl^  Driving  Company,  44  Wash. 
630,  87  IffLC  937;  Askam  t.  King  County, 
supra ;  Ordway  v.  Tillage  of  Canlsteo.  66  Hun, 
S69,  21  N.  T.  Snpp.  836;  Noonan  v.  aty  of  Al- 
bany, 79  N.  T.  470,  35  Am.  Rep.  540;  Bradbar- 
ry  V.  Vandalla  Levee  &  Drainage  Dlst.,  236 
XIL  86,  86  N.  B.  163,  19  L.  B.  A.  (N.  8.)  991. 15 
Ann.  Caa.  904;  Barden  v.  Portage,  79  Wis.  126, 
48  N.  W.  210;  Town  of  Jefferson  v.  Hicks,  23 
OkL  684.  102  Pac  79,  24  L.  R.  A.  (N.  S.)  214; 
Lewis,  Bminoit  Dmnain.  H  115,  28Xi,  306. 

In  Uie  case  of  Burroughs  v.  Grays  Harbor 
Boom  Go.  ft  Humptnllps  Driving  Company,  su- 
pra, the  fhcts  were  that  the  driving  company 
had  bnllt  several  atplaab  dams  for  the  purpose 
of  creating  artificial  freshets  In  order  to  as- 
sist In  the  driving  of  saw  logs  down  tbo  river 
towards  market.  The  testimony  showed  that 
theso  artUldal  freshets  cansed  Burroughs' 
lands  to  be  eroded.  The  latter  by  his  action 
sought,  anumg  other  things^  to  enjoin  the 
creatltm  of  artificial  treaheta  becaoae  ot  the 
damage  they  did  to  his  laada.  foihufanHsHy 
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the  same  argament  was  made  by  the  driving 
company  in  that  case  as  ia  made  by  the  re- 
i^ndents  here.  It  was  there  a>Dtaided  that 
the  driving  company  was  a  quasi  public  cor- 
poration, directly  authorized  by  legislative 
act,  to  create  artificial  freshets  for  the  public 
good,  and  that  it  could  not  be  held  liable  for 
damages  caused  by  them.  This  court  refused 
to  adopt  that  view,  and  held  that,  if  the  driv- 
ing company  caused  Burroughs'  lands  to  be 
eroded  by  its  artificial  freshets,  it  would  be 
liable  therefor  In  damages.  Answering  this 
argum«it,  Judge  Onnbor,'  apeaking  for  the 
court,  said: 

"This  proviaion  of  the  fundamental  law  [oor 
constitational  provision  with  reference  to  taking 
of  private  property  for  publtc  use]  was  con- 
strued by  this  court,  in  Brown  t.  Seattle,  5 
Wash.  35,  81  Pac.  813.  32  Pac.  214.  18  L.  R.  A 
161,  and  in  many  subsequent  canea,  to  mean 
jnst  What  It  said;  and  it  can  malie  uo  possible 
difference  whether  the  property  abuts  on  a 
street  or  river,  or  whether  Ota  invader  of  that 
right  ii  a  municipality,  an  individnal.  or  a  boom 
company.  The  constitutional  guaranty' apidiea 
equally  in  both  cases." 

Vntiy,  Indeed,  on  graeral  princlt^es,  should 
not  the  counties  be  liable  if  the  damage  to  ai^- 
pellant  la  the  direct  result  of  the  t'han^ng  of 
the  river  dbannel  and  the  currents  of  the 
stream?  The  counties  were  protecting  them- 
selves and  their  nrndti  and  bridges.  May  they 
do  this  in  sudi  a  way  as  to  injure  private 
property  without  becoming  liable  therefor? 
Certainly  not  They  are  In  no  better  petition 
than  would  be  an  individual  who  should  do 
ecactly  the  same  thing.  By  the  legislative 
authority  they  had  a  rlg^t  to  straightra  the 
stream  and  change  the  currents  thereof,  but 
that  legislative  authority  did  not  absolve 
tbem  from  liability  for  such  damages  as 
might  directly  result  from  such  Improve- 
ments. 

[I]  But  re^ndents  contend  that.  In  any 
event,  they  are  not  liable,  here  because  tbe 
damage  to  appellant  was  not  the  direct  re- 
sult of  lmprovem(>nts  made  by  them,  but  was 
only  what  is  sometimes  termed  indirect,  or 
ctmsequential.  damages,  for  whli  h  there  can 
be  no  liability.  It  is  difflcult  to  ptve  any  defi- 
nition showing  the  differt-nce  between  a  direct 
and  an  Indirect  or  const'qut-ntial  damage. 
This,  however,  may  be  easily  shown  by  cer- 
tain illustrations.  Private  projierty  may  l>e 
damaged  and  Its  value  lessened  he<-auRe  It  Is 
located  close  to  some  public  building,  such  as 
a  Jail  or  hospital  or  publtc  ball,  yet  such 
damage  Is  purely  incidental  and  not  recover- 
able. The  noise  consequent  on  the  operation 
of  railroad  trains  upon  private  right  of  way 
may  depreciate  the  value  of  adjoining  private 
property  and  be  an  annoyance  to  those  living 
In  the  Immediate  neighborhood,  but  such  dam- 
age is  purely  consequential  and  is  not  recov- 
erable. But  the  Injury  to  appellant's  proiier- 
tr.  If  caused  aa  omtraded  fi>r  bj  It,  cumot  be 


considered  of  this  nature,  ^e  alleged  em- 
slon  of  its  land,  and  thereby  the  destruction 
of  Its  property,  would  be  the  direct  ri.'su.t  i>i 
the  act  of  the  respondents  in  straightening 
the  channels  of  the  river,  and  thereby  diang- 
ing  the  currents  of  the  stream.  There  was 
testimony  tending  to  show  that  respondents' 
engineers  must  of  necessity  have  known  tbat 
the  improvements  which  they  were  making 
would  cause  the  appellant's  property  to  be 
eroded  and  probably  washed  away.  Under 
these  conditions  It  cannot  be  said  ttiat  tbe 
damages  are  so  remote  and  disconnected  with 
the  Improvement  of  the  river  as  to  be  purely 
incidental  or  consequential. 

Briefly  we  bold  that.  If  the  damage  In  ques- 
tion was  caused  by  the  action  of  reqiondenta 
in  straightening  the  Pnyatlup  river  and  there- 
by (flanging  its  currents,  then  the  appellant 
is  entitled  to  have  its  case  submitted  to  a  Ju- 
ry. It  follows  from  what  we  have  said  that 
the  trial  court  erred  In  taking  the  case  from 
the  Jury. 

Tbe  Judgment  dismissing  the  actimi  ts  re- 
versed,  and  the  cause  remanded  for  trial. 

PARKFJR.  O.  J.,  and  MACKINTOSH,  FOL- 
LEKTON.  MAIN.  TOLMAN,  and  MITCHELL, 
JJ,,  concur. 

HaLCOMB,J.  (dissenting).  The  forwolog 
oplnlmi  to  an  exceedlni^y  able  and  admirable 
one.  but  I  am  unaMe  to  bring  myself  to  ocNh 
car  in  It  I  agree  with  the  cmielualoas  of  the 
trial  Judge  quoted  In  the  majority  opinion. 

I  am  firmly  of  the  opinion  that  the  act  un- 
der which  tbe  work  was  done  by  the  coontles 
was  an  act  under  tbe  police  power.  The  Im- 
provements were  certainly  for  the  public  wel- 
fare. It  Is  assuredly  In  the  Interests  of  pub- 
lic welfare  to  Improve  the  stream,  so  as  to 
prevent  flooding  and  destruction  of  county 
mads  and  bridges.  If  the  safety  ot  travel  by 
.  tbe  public  is  not  the  puUIc  weltore,  It  Is  diffi- 
cult to  conceive  what  would  be. 

It  Is  determined  that  the  Puyallup  river  is 
a  navifiable  river.  As  such  Its  sovereignty  Is 
In  tbe  state,  the  state  having  asserted  abso- 
lute title  and  control  of  the  beds,  shores,  and 
banks  of  navigable  rivers.  It  is  determined 
that  the  work  by  the  counties  was  lawfully 
performed,  and  the  counties  had  previously 
obtained  the  necessary  rights  of  way  and 
made  compensation  for  any  damage  by  rea* 
son  of  such  taking  and  change  of  the  cbaond 
of  the  stream.  Therefore  the  damage  to  ap- 
pellant. If  attributable  to  respondents,  is  coo- 
sequent  upon  a  lawful  act  of  respondents, 
and  Is  damnum  absque  injuria.  WIel,  Water 
Rights.  I  248:  Dillon,  Municipal  Corporations 
(4th  Ed.)  I  995;  Cooley,  Constitutional  Llnil- 
tatlons,  p.  300;  Hill  v.  Newell,  86  Wash.  277, 
149  Pac.  951;  Schank  v.  HInes,  192  Pac.  1016. 

Other  authorities  could  be  dted  from  our 
own  and  other  courts,  but  the  above  dtatlOM 
are  snfllclent  to  sustain  my  view. 

I  therefore  dissent. 
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ni6  Wash.  44) 

WUNSCH  V.  CONSOLIDATED  LAUNDRY 
GO.  et  aJ.  (No.  16217.) 

(Boprem*  Oonrt  «(  WaBhinfton.  Maj  "28, 
1821.) 

1.  PleaiHiii  «S9237(8)  — AmaidmMrt  nqr 
ehaRQe  oause  of  action  from  tort  to  eontraet. 

The  statute  providiiiK  that  there  shall  be 
tmt  one  form  of  actioo  for  eoforcement  and 
protection  of  private  right,  the  complaint,  if 
aUegins  what  waa  (onnerly  denominated  a  tort, 
m«7.  under  the  liberal  statute  of  amendmenta, 
if  the  erideoce  tenda  to  show  a  breach  of  dntr 
or  a  breach  of  oootract,  b«  amended  to  oon- 
Corm  thereto. 

2.  Appeal  aad  error  4=»236(l)— To  eomplain 
of  ao  oaatioaaace  oa  amendnant  of  caia- 
plalat  there  nast  have  bsea  applioatlea. 

^^liile  in  case  of  amendment  of  complaint 
at  trial,  aa  in  any  other  case,  defendant  has 
risbt  to  time  to  prepare  to  meet  the  new  aUe- 
gattona.  In  makinc  no  demand  therefor,  but 
pruceedins  with  the  trial  of  the  new  iaanes, 
maj  not  afterwarda  daim  that  he  waa  preju- 
dieed  thereby. 

8.  EvidoMo  •»601<4)--Valaa  of  atook  of  ww 
eoriMrmtloa  aoiao  ovideaoo  of  valao  of  eld 
oorporatloa. 

ETidence  of  the  ralae  of  the  atock  of  a 
new  corporation  la  some  evidence  of  the  value 
of  atock  of  an  old  corporation,  for  which  the 
new  corporation  issued  its  stock  "dollar  for 
dollar.** 

4.  Stipalatloas  ^14(12)— la^ulry  oo  ap^ 
at  to  valoe  precluded  by  stipalatloa. 

Inquiry  on  appeal  as  to  value  of  stock,  for 
eoBversion  of  which  action  was  brought,  is 
precluded  by  stipulation,  made  to  allow  omis- 
sion of  evidence  from  statement  of  facts,  that 
if  it  be  held  on  appeal  that  plaintifFs  are  en- 
titled to  mone;  judgment,  no  question  shall  be 
raised  as  to  the  amount  of  such  judgment  aa 
rendered  by  the  trial  court, 

6.  CorporatlOBS  <&=9S90(I)-.- Corporation  to 
whioti  all  property  of  another  was  lllesally 
transferred  liable  to  stooUMHdert  of  the 
otker. 

Where  some  of  the  stockholders  of  an  old 
corporation  convey  all  its  property,  through 
the  medium  of  trustees,  holding  merely  the  le- 
gal title,  to  another  corporation,  without  com- 
pliance even  with  tiie  forma  of  law,  the  new 
corporation  is  liable  to  nonpartidpaUng  atock- 
holders  of  the  old  corporation  for  the  value 
of  their  otodL 


Dqmrtment  1. 

An>e«l   from   Superior  Conrt, 
County;  R.  M.  Webster,  Judge. 

Action  by  C.  Augustus  Wuuscb  against  the 
Oooatrildated  Laundry  Company  and  otbers. 
Proni  a  Judgment  against  the  named  defend- 
ant, it  appeals.  Affirmed. 

Cbaa.  E.  Swan,  of  Spokane,  for  appellant. 
F.   A.   McMaster,  of  Spokane,  for  re- 
qpondent. 
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<iss  p.) 

FULLEKTON,  J.  The  respondent,  Wunsch, 
iu^titutbd  this  action  on  behalf  of  bim- 
self  and  his  aiAiit;uui-ii.  U.  C.  ^Jelsuu,  F.  A. 
Nelson,  Miuult;  netcUer,  and  W.  it.  White, 
Mgaiuat  the  uppeliaut  Gonaolldated  Laundry 
Cumpuuy  and  utliers,  to  recover  the  value  of 
certain  shares  of  stock  ■  held  by  tbem  in  a 
corporation  whose  property  It  was  alleged 
appellants  had  tak^i  and  converted  to  ttieir 
own  uue.  The  trial  court  on  the  hearing 
dismissed  the  action  as  to  the  codefeudanta 
of  the  appellant  corporation,  and  .entered  a 
Judgment  aguinst  It  In  the  Bom  of  $874. 
This  appeal  followed. 

The  Uotd  Leandry  Company,  the  corpora- 
tion whose  property  la  alleged  to  have  been 
oiDverted,  was  organized  in  the  early  part 
of  the  year  1918  to  do  a  gmeral  laundry 
business  in  the  dty  of  Spokane.  Its  chief 
promotor  was  one  Qiarlea  Roberts,  who 
seems  to  have  been  the  active  manager  of  the 
corporation  daring  the  months  it  engaged 
in  business.  To  asdst  in  the  promotion  of 
the  corporation,  Roberts  engaged  the  servtces 
of  the  respondent  and  hla  asdgnorg  (with 
the  exception  of  F.  A.  Nelson),  agreeing  to 
give  them  severalty  as  compensation,  in  ad- 
dition to  a  wedily  wage,  a  certain  number 
of  shares  of  the  corporation.  On  the  organ- 
ization of  the  corporation,  pursuant  to  the 
agreement,  shares  of  stock  were  lasued  .to 
the  person  named  in  the  following  amounts; 
to  Wunsch  SO  shares;  to  O.  O.  Nelson,  20 
shares;  to  Fletcher,  10  shares;  and  to  White, 
SO  shares,  each  of  such  shares  having  a  face 
value  of  |10.  F.  A.  Nelson,  to  whom  were 
issued  ISO  shares,  paid  for  bis  stock  1^  turn- 
ing over  to  the  corporation  certain  laundry 
equipment  whidi  he  had  theretofore  used  In 
thQ  operation  of  a  laundry  owned  by  him- 
self Individually.  The  numbw  of  sharehold- 
ers on  the  organization  of  the  corporation 
totaled  about  90. 

The  corporation  continued  In  business  until 
the  month  of  October  of  1918.  Whether  it 
bad  been  a  profitable  or  a  losing  venture  the 
evidence  is  In  dispute.  It  had,  however, 
during  this  time  accumulated  property  of  a 
considerable  value,  and  had  incurred  a  con- 
siderable debt  In  the  month  named,  a 
number  of  the  stockholders  of  the  corpora- 
tion, some  of  whom  were  trustees,  met  to 
consider  tta  affairs.  This  meeting  was  not 
held  pursuant  to  a  call  of  the  trustees  or 
pursuant  to  any  notice  giv«i,  and  It  does  not 
appear  that  a  majority  of  the  stock  of  the 
corporation  was  represented  thereat  At  the 
meeting,  the  stockholders  present  agreed  to 
abandon  the  corporation  and  the  business  a& 
conducted  by  It  oi^oize  a  new  corporation 
with  an  Increased  capital  stock,  turn  over 
to  the  new  corporation  all  of  the  property 
assets  and  fcotid  will  of  the  existing  corpora* 
tlon,  and  rei|ulre  the  new  corporation  to  as- 
sume the  dftits  of  the  old.  It  was  agreed 
ahto  that  stock  of  the  new  corporation  should 
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be  lasned  to  Oie  stoddioldea  of  tbe  old  "dol- 
lar Ciff  dcdlar."  Pursuant  to  this  agreement 
the  appellant  corporation  was  organised.  To 
it  waa  tzanafbned  all  of  the  pr<^rty  of  tbe 
old  corporation,  and  It  assumed  and  agreed 
to  pay  all  of  the  debts  of  tbe  old  corporation. 
Shares  of  stock  of  the  new  corporation  were 
Issued  and  delivered  to  all  tbe  shareholders 
of  the  old  corporation  In  pn^ortlon  to  their 
holdings  therein,  save  and  »cept  to  the  re- 
spondent and  bis  assignors.  No  stock  was 
delivered  m  tendered  to  them,  for  tbe  reason 
that  the  organizers  of  the  new  corporation, 
after  investigation,  concluded  that  the  stock 
Issued  to  them  b^  the  old  corptnratlon  was 
Issued  without  consideration. 

From  the  evidence  introduced  at  the  trial, 
the  court  found  that  tbe  respondent  and  bis 
assignors  were  holders  for  value  of  the 
stock  Issued  to  them  by  tbe  first  of  tbe  corpo- 
rations, that  it  had  a  valiie  at  tbe  time  of  the 
transfer  in  the  sum  of  $874,  that  tbe  trans- 
fer of  the  property  of  the  flr^  corporation  to 
the  second  was  not  in  conformity  with  the 
rules  of  law,  and  was  made  without  die 
knowledge  or  consent  of  tbe  reEg;>ondeot  or 
his  assignors,  and  concluded  as  matter  of  law 
that  the  reqMudent  was  entitled  to  recover. 

[1, 2]  In  the  course  of  tbe  proceedings,  the 
court  allowed  the  respondent  to  amend  bis 
cqmpIalnL  It  la  urged  that  this  was  error, 
the  reason  given  being  that  tbe  amendment 
ebanged  the  cause  of  action  from  one  sound- 
ing in  tort  to  one  sounding  In  contract.  '  But 
we  cannot  conceive  th^t  the  amendment  bad 
this  effect  If  the  form  of  the  action  was 
tort  prior  to  the  amendment.  It  was  so  after- 
ward. The  am^dment  but  added  some  ad- 
ditional facts  brought  out  In  the  evidence  at 
the  trial,  which  were  not  contained  In  the 
original  complaint.  If,  bowever,  we  were  to 
concede  that  the  amendment  bad  the  effect 
ccmtended  for,  we  could  not  concede  that  It 
would  be  fatal  to  the  right  of  recovery.  In 
this  state  it  is  provided  by  statute  that  there 
shall  be  but  one  form  of  action  for  the  en- 
forcement and  protection  of  private  rights, 
and  It  Is  espectariy  enjoined  by  statute  what 
tbe  complaint  shall  contain.  One  of  the  re- 
quirements is  that  It  contain  a  plain  and  con- 
cise statement  of  the  facts  constituting  the 
cause  of  action,  without  unnecessary  repeti- 
tion. Manifestly,  under  tbe  liberal  provi- 
sions of  our  statute  relating  to  amendments, 
which  even  permits  amendments  In  this 
court,  if  the  complaint  allies  what  was 
formerly  denominated  a  tort,  and  the  evi- 
dence tends  to  show  a  breach  of  duty  or  a 
breach  of  contract,  tbe  complaint  may  be 
amended  to  conform  therewith.  The  defend- 
ant has.  of  course,  in  such  a  case,  as  be  has 
in  tbe  case  of  all  amendments  to  complaints, 
tbe  right  to  time  sufficient  to  prepare  to 
meet  the  new  allegations,  but  he  cannot.  If 
he  does  not  demand  tbe  right,  but  tries  tbe 
cause  on  the  new  issues,  afterwarda  claim 
that  lie  waa  prajudlced  thereby. 


[t]  In  addition  to  showing  the  exchange 
of  the  atof^  tn  the  old  corporatism  for  stotA 
in  the  new,  on  a  basis  of  par  value,  the 
trial  court  permitted  the  respondent  to  show 
the  par  value  of  tbe  stock  In  the  new  cor- 
poration, and  that  none  of  It  had  ever  been 
sold  for  less  than  Its  par  value.  It  la  con- 
t^ded  that,  because  the  question  at  issue 
was  the  value  of  the  stock  In  tbe  old  corpora- 
tion, this  evidence  was  inadmissible.  Bat 
the  evidence  clearly  had  some  tendency  to 
show  the  value  of  the  stock  in  the  o&  cor- 
poration, and  the  trial  court  bad  tbe  rl^ 
and  this  court  would  have  the  rtgh^  weie 
the  question  before  ua,  to  oonalder  It  toe 
that  purpose 

£4]  It  la  next  contended  that  the  evidence 
overwhelmingly  shows  that  the  first  of  tlw 
corpwations  was  insolvent,  and  that  its  iModc 
at  the  time  of  the  tranafera  had  no  value 
whatsoever.  But  the  appellants  are  conclud- 
ed by  the  record  from  musing  the  qnesttoo  ia 
tuts  court  Prior  to  the  preparation  and 
settlement  of  the  statement  of  facts,  in  oniw 
that  tbe  testimony  introduced  at  the  trial 
relating;  to  the  character  and  value  of  tbe 
property  of  the  first  corporation  transferred 
to  tbe  later  one  might  be  omitted  therefrom, 
the  parties  stipulated: 

"Nov-  therefore  it  is  hereby  stipulated  and 
agreed  ljy  and  between  tbe  appellant  and  re- 
spondent, through  their  respective  attornejs, 
that  if  the  Supreme  Court  shall  hold  that  the 
plaintiff,  or  either  or  any  of  his  assigDOts,  it 
entitled  to  recover  a  money  jadgment  agahut 
the  appellant  herein,  then  and  In  that  even 
DO  qaestion  shall  be  raised  by  either  party  u 
to  tbe  amount  of  sach  money  Judgment  as  m* 
dered  by  the  trial  court" 

Since  the  amount  and  valae  at  tbe  property 
the  corporation  had  on  hand  at  tbe  time  cf 
the  transf^  was  a  material  element  In  deter* 
mining  tbe  value  ot  Its  stock  at  that  tha^ 
the  stipulation  concludes  an  iBqulry  la  tUi 
court  as  to  its  valn& 

[6]  Tbe  final  ooatention  Is  that  tbe  re- 
spondfflit  has  no  cause  of  action  a^ibiat  llw 
appelant  In  any  event.  The  argnmeBt  b 
this  (we  quote  from  tbe  Mef): 

"If  the  respoDdenta  have  a  cause  of  actkui 
at  all,  whether  for  conversion  or  in  contract, 
their  right  of  action  is  against  the  individatb 
whose  actions  it  is  claimed  were  wrongful  and 
illegal,  and  they  are  not  entitled  to  a  jodgment 
of  any  kind  against  the  appellant  The  aU^ 
conversion  occurred  before  the  apjtellant  cor- 
poration was  organized,  and  neither  the  cor- 
poration nor  its  stockholders  were  liable  for 
wrongful  acts  committed  by  persona  in  their 
Individual  capacity.  The  same  situatioD  ezisti 
with  respect  to  the  alleged  contract,  as  set 
forth  in  iriaintUTs  second  amended  compbdat 
If  such  an  agreement  was  made,  it  wo  Ike 
act  of  the  individual  defendants,  and  sot  the 
act  of  the  appellant  corporation,  which  vu 
not  then  in  existence.*' 

In  explanation  of  some  (tf  the  facts  here 
asserted  wbldi  migtxt  be  otbenrlM  ebscaiCk  U 
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may  be  stated  that  the  stockholders  una 
trustees  of  the  first  of  the  corporations,  at 
the  time  'they  concluded  to  make  the  re- 
organization, transferred  all  of  the  property 
of  the  corporation  to  trustees,  to  bold  the 
property  pendlns  the  organization  of  the 
new  corporation,  and  that  the  property  was 
conveyed  to  the  new  corporation  through  the 
medium  of  Uiese  trustees.  But  the  second 
corporation  can  claim  no  Immunity  based  on 
these  facts.  The  trustees  acquired  no  In- 
terest by  the  transfer  other  than  the  bare 
l^al  title  to  the  property,  and  the  transac- 
tion. In  so  far  as  the  rights  of  the  frapondent 
and  his  assignors  are  concerned,  was  equiv- 
alent to  a  direct  transfer  from  the  one  cor- 
poration to  the  other.  On  the  principal 
qnestlon.  It  la  said  bjr  Flettdier  in  his  Cyclo- 
pedia Govpontlons,  toL  7,  i  479S,  that— 

••Where  a  sale  of  all  corporate  property  is 
fQegally  made  by  corporate  officers,  without 
consent  of  the  stockholders,  a  dissenting  stock- 
holder may  porsae  the  purcfaasbic  company  for 
the  valae  of  his  stock." 


In  Ervln  v.  Oregon  By.  ft  Nav.  Co.,  20 
Fed.  577,  27  Fed.  625,  23  Blatchf.  517,  one 
Villard  organized  a  new  corporation,  par- 
chased  and  caused  to  be  transferred  to  it  a 
majority  of  the  stock  of  the  Oregon  Steam 
Navigation  Company.  Ther^pon  ViUard 
and  the  new  corporation  elected,  as  directors 
of  the  Oregon  Steam  Navigation  Company, 
the  directors  of  the  new  corporation,  and 
caused  the  directors  to  make  a  sale  of  the 
property  of  the  old  corporation  to  the  new 
corporation  at  an  Inadequate  price,  and  to 
dissolve  the  old  corporation.  At  the  suit  .of 
a  minority  stocKholder  In  the  old  corporation, 
it  was  held  that  the  director*,  by  tb^r  owners 
■hip  of  the  majority  of  the  stock  and  the  ex- 
ercise of  the  powers  of  the  corporation,  were 
trustees  of  the  property,  and  that  their  sale 
of  the  property  to  the  new  corporation  at  an 
inadequate  price  was  a  breach  of  the  trust, 
rendering  them  and  the  new  corporation  U- 
■Ue  tor  the  actnal  value  of  the  Interests  of 
the  plaintiff  in  the  old  corporation;  and  this 
notwithstanding  the  defendants  had  the 
ri^t,  under  the  exisUng  statutes,  to  dissolve 
the  corporation  and  distribute  its  assets,  and 
notwithstanding  tb^  proceeded  In  so  doing 
in  compliance  with  the  statutes.  See,  also, 
Jones  V.  Missourl-Edlson  Electric  Co.,  144 
Fed.  766,  75  G.  C.  A.  631 ;  Tanner  v.  UndeU 
Hy.  Cc  180  Uo.  1,  70  S.  W.  155,  108  Am. 
Bt  Rep.  634. 

The  sale  in  this  Instance  was  made  without 
even  the  forma  of  law,  and  the  corporation 
Is  liable,  because  It  was  the  beneficiary  of 
the  transaction,  receiving  property  thereby 
to  whl^  It  was  not  Justly  entitled. 

The  Jadgmoit  U  afiBimed. 

PARKStB,  a  3.,  and  HOLOOMB. 
BRIDGES,  and  MACKINTOSH,  JJ.,  concur., 
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{lis  Wash.  644) 

ROSTEIN  V.  NINES,  Director  General  ef  Rall- 
roids  (LAMKEN,  Intarveaer)^ 
(No.  16203.) 

(Bnpreme  Gonrt  of.  Washington.   Hay  19, 

1921.) 

I.  Estoppel  «»94( I)— Participation  In  sale  of 
rails  by  purchaser  held  to  estop  seller  from 
dainiing  tliat  pareliaser  could  not  convey  title. 
Wliere  a  purchaser  of  railroad  rails  from 
a  railroad  company  partidpated  in  a  sale  of 
such  rails  to  another  before  he  himself  had  ob- 
tained possession  thereof,  he  was  estopped  to 
claim  that  snch  other  did  not  have  power  to 
convey  title. 


2.  Sales  €=>19l— Where  sale  for  trade  aocept- 
aaces,  title  passed  on  exeoiitios  of  oontraot 
Irrespaethra  of  kaakaNe  eliaraeter  of  aaoopt- 
aaees. 

Where  a  sale  of  railroad  raUs  was  not  for 
cash,  but  the  price  was  to  be  paid  and  was  paid 
by  trade  acceptances  of  a  purchaser,  falling 
dae  30  and  60  days  after  the  sale,  title  passed 
upon  the  execution  of  the  contract  and  the  ac- 
knowledgment therein  of  payment  of  the  pur- 
chase price  by  receipt  of  the  trade  acceptances, 
irrespective  of  the  bankable  character  of  the 
acceptances. 

3.  Sales  «=»403— EvIdewM  held  te  show  value 
of  rails  was  $40  par  toa. 

In  purchaser's  action  against  seller  to  re- 
cover rails  purchased,  evidence  held  to  show  the 
value  of  the  rails  was  HO,  not  |66,  per  ton. 

Department  2. 

Appeal  from  Superior  Court,  King  County ; 
Eventt  Smith,  Jndgew 

Action  by  J.  Rosteln  against  Walker  D. 
Hlnes,  Dlmctor  General  of  KaUroada.  i»here- 
tn  Victor  Lamken  Intervenes.  Jndgment  for 
the  plaintiff,  and  Intervmer  appeals.  Be- 
versed  In  part  and  remanded,  with  directions. 

H.  B.  Lea,  of  Tac(Hna,  for  app^ant. 
Reynolds,  Balllnga  ft  Hntsoo,  of  Seattle, 

for  respondent. 

PARKEB,  a  J.  By  this  action,  as  orig- 
inally commenced  In  the  superior  court  for 
King  county,  the  plaintiff,  Rosteln,  sought 
recovery  from  the  United  States  Director 
General  of  Ballroada,  In  charge  of  the  lines 
of  the  Chicago,  Milwaukee  ft  St.  Paul  Kail- 
way  Company,  of  five  carloads  of  used  rail- 
road ralla,  which  rails  had  been  sold  aa 
scrap  rails  by  the  duly  authorized  reinresenta- 
tlve  of  the  Director  General  to  Victor  Lam- 
ken, who.  In  turn,  aa  it  is  claimed,  .had  sold 
the  rails  to  his  brother,  Arthur  Lamken,  who 
In  turn  had  sold  the  rails  to  the  plaintiff;  the 
rails  not  having  been  delivered  by  the  Direc- 
tor General  to  Victor  Lamken,  though  paid 
for  by  him,  bat  being  held  by  the  Director 
General  subject  to  the  directions  of  Victor 
Lamken  aa  to  delivery  under  his  purchase 
contract  The  Director  General,  having  been 
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paid  for  tbe  rails  by  Victor  Lamken,  and  con- 
stdertng  the  title  thereto  as  bavliig  passed 
as  between  blm  and  Victor  Lamken,  filed  his 
answer  to  the  plaintiff's  complaint  according- 
ly, praying.  In  substance,  that  Victor  Laralien 
be  required  to  Intervene  as  a  party  defend- 
ant in  the  action,  and  that  he,  the  Director 
General,  be  absolved  from  all  liability  with 
reference  to  the  raita,  other  than  that  of  a 
mere  stakeholder  as  between  the  plaintiff  and 
Victor  T^mken.  Pursuant  to  an  order  of  the 
court  made  In  that  behalf,  Victor  Laroben 
filed  bis  answer  and  complaint  In  Interven- 
tion, claiming  to  be  tbe  owner  of  'the  rails. 
Thus  the  controversy  t)ecame  one  between  the 
plaintiff  and  Victor  Lamken  as  to  tbe  owner- 
ship and  right  of  possession,  thou^  tbe  rails 
remained  in  tbe  possession  of  the  Director 
General,  as  custodian  of  the  lines  of  the  Chi- 
cago, Milwaukee  &  St  Paul  Railway  Com- 
pany, subject  to  the  order  or  final  Judgment  of 
tbe  court  In  this  action.  A  trial  before  the 
court  sitting  without  a  Jury  resulted  In  find* 
ings  and  Judgment,  awarding  recovery  of  the 
rails  to  the  plaintiff,  Rostein,  as  against  the 
defendant  Director  General  and  the  interven- 
Ing  defendant  Victor  Lamken.  end  also  re- 
covery of  damages  as  against  the  Interven- 
ing defendant  Victor  Lamken  for  the  deten- 
tion and  withholding  of  possession  of  the 
ralla  from  tbe  plaintiff.  From  this  disposi- 
tion of  the  case  l^  the  superior  court,  the  in- 
tervening defendant  Victor  Lamken  has  ap> 
pealed  to  this  court 

When  we  hereinafter  refer  to  the  railway 
company  or  Its  employees,  we  shall  mean  the 
Chicago.  Milwaukee  &  St  Paul  Railway  Com- 
pany and  its  Unea,  as  la  the  custody  of  the 
Director  Genwal,  and  13ie  employees  ot  that 
company  as  acting  for  and  by  authority  of 
the  Director  General.  In  November,  1918, 
die  employees  of  the  rallvrey  company  bad 
collected  at  Tacoma  five  wloads  of  railroad 
rails,  which  were  Inspected  and  classified 
them  as  scrap  rails  unsulted  for  further  use 
on  its  tines.  Tb^  (rffered  these  rails  for  sale 
at  $34  per  t<m,  the  trial  court  finding  that  to 
be  the  then  market,  price  and  the  price  fixed 
and  determined  by  law  and  the  regulationB  of 
tbe  United  States  government  for  the  aale  ot 
sudi  rails.  A  few  days  prior  to  November 
21, 1918,  appellant  Victor  Lamken  entK«d  in- 
to an  oral  contract  with  the  railway  em- 
ployees for  the  purchase  of  these  five  carloads 
of  rails  at  $34  per  ton.  tbe  contract  calling 
for  the  delivery  of  tbe  rails  to  the  order  of  ap- 
pellant, at  either  Tacoma  or  Seattle,  as  he 
might  elect,  without  further  charge,  and  at 
the  risk  of  tbe  railway  company  imtil  such 
delivery  should  be  made.  Appellant  prompt- 
ly paid  the  contract  price  as  agreed.  On  No- 
vember 21,  1918,  appellant  directed  the  rail- 
way emi^oyees  to  ship  the  rails  to  Seattle, 
and  notify  blm  upon  their  arrival  there.  On ' 
November  23, 1918,  tbe  rails  not  having  then  i 
left  Taooma,  appellant  countermanded  his  | 


directions  to  ship  them  to  Seattle,  and  direct- 
ed the  railway  employees  to  hold  tbe  rails  in 
Tacmna  subject  to  bis  further  directions. 
This  tbe  railway  employees  Intended  dolo^ 
but  by  mistake  three  of  the  cars  were  there* 
after  sent  to  Seattle.  On  November  21, 1921, 
appellant  entered  Into  an  oral  contract  with 
his  brother  Arthur  Lamken,  doing  business 
as  the  Milwaukee  Junk  Company,  to  sell  tbe 
rails  to  him  at  an  agreed  price  of  $37  a  too, 
cash  on  delivery.  Appellant  was  never  paid 
tbe  purchase  price  so  agreed  upon,  and  be- 
cause of  that  fact  refused  to  deliver,  or  per- 
mit the  rdllway  employees  to  deliver,  tbe  raila 
to  Arthur  Lamken  or  respondent,  Rostein.  On 
Nov^ber  21,  1918,  the  same  day  on  whldi 
Arthur  Lamken  had  entered  into  the  contnuA 
with  appellant,  his  brother,  for  tbe  purchase 
of  the  rails,  he  entered  into  a  contract  for  tb* 
sale  of  the  rails  to  respondoit.  Roeteln,  at  tbe 
agreed  price  of  $40  per  tCMi.  This  contract  is 
evidenced  by  a  writing  then  executed  as  td- 
lows: 

•rracoma,  Wash.,  Nov.  21,  191& 
"J.  Bosteln.  Seattle,  Wash.,  to  HUwankes 
Junk  Co„  Dr. 

^Dealer  In  AH  ^ds  of  Junk, 

"Buyers  of  Metal.  Rubber,  Manila  Rope.  Sat^ 
Scrap  Iron,  Machinery,  Pipe,  etc 

"315  Poyallup  Avenue. 

"Sold  to  J.  Roflteln  6  carloads  of  rails  as  fol- 
lows: 

C.  M.  *  Bt.  P.  No.  62658  CSSOOy 
0.  W.  No.  G0240  cars  to  tw  billed  1S<D0# 

P.  L.  No.  926007  tor  SuUle  63H0# 

P.  U  No.  822339  Ui*  some  date  7CM0# 

P.  u  No.  mm  tmt 

Total   tatm 

tt7«»#  t  0.  b.  SmtUs  at  $«.«  pw  gnm  ton  I6JS11I 

"Payment  hi  full  received  from  J.  Bostdi 
vritb  Alaska  Jnnk  Co.'8  trade  acceptances  for  30 
days  and  60  days.  Bails  examined  and  ac- 
cepted O.  K.  by  Mr.  J.  Rostein  for  the  Alaska 
Junk  Co.  Milwaukee  Junk  Ca, 

"A.  Lamken. 
"Accepted  for  Alaska  Junk  Co. 
"J.  Rostein.'' 

While  the  language  of  this  contract  i> 
somewhat  involved,  it  nevertheless  seans 
plainly  sufficient  upon  Its  face  to  transfer  tbe 
title  to  the  rails  from  Arthur  lamken,  doUig 
business  as  the  Milwaukee  Junk  Company,  to 
respondent  Rostein ;  that  Is,  sufficient  to  so 
transfer  whatever  title  Arthur  lamken  thea 
Iiad  in  the  rails.  Touching  tbe  question  of 
respondnit  thns  acquiring  title  to  the  raila  u 
against  appellant,  tbe  trial  court  found  as fbl- 
lowa: 

"That  at  said  time  the  said  A.  Lamken.  as  tkt 
Milwaukee  Junk  Company,  did  not  own  said  raili 
or  bave  the  same  in  his  possession  and  never 
obtained  title  to  them,  but  his  brother,  the  in- 
tervener, was  fully  cognizant  of  the  negotit- 
tioos  between  the  Milwaukee  Junk  Comptnf 
and  J.  Rostein,  had  participated  in  tbtm  as' 
approved  of  the  aale  et  said  xalla  te  plahittC 
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*rniat  at  the  tfam  of  maUnc  nia  eontrmct  tb« 
idaintiff  represented  to  tbe  uid  Milwaukee  Junk 
Cunpaoy  that  he  had  power  to  examine,  in- 
spect, and  accept  the  said  rails  in  bebaU  of  tbe 
Alaska  Junk  Company,  a  corporation  of  Seat- 
tle. Wash.,  whose  trade  acceptances  were  to 
Im  ciTen  for  the  amount  specified  in  payment 
for  the  said  rails.  That  both  intervener  and 
aaid  A.  Lamken  had  been  to  the  Seattle  office 
of  the  Alaska  Junk  Company  and  offered'  and 
agreed  to  taka  Alaska  Jank  CSompany  trade 
aceqitaiicea  In  paTment  the  purchase  price 
of  said  rails.  That  thereafter,  and  before  con- 
dudinjE  tbe  sale,  said  Lamken  brothers  and 
plaintiff  met  in  l^coma,  and  Intervener's  book- 
keeper prepared  the  contract  of  sale,  which 
was  executed  by  said  A.,  Lamken  and  plaintiff, 
said  A.  Lamken  having  first  consulted  bis  bank- 
er and  satisfying  himseU  of  tbe  value  of  said 
trade  acceptances. 

"That  in  conformity  with  said  acreement  the 
trade  aceq;>taiicet  noitloned  In  said  iM^ewnent 
wer«  ddiverad  to  the  said  Milwaukee  Junk 
Company,  and  tiia  said  Ifflwankee  Junk  Com- 
panj  thcreopon  soufht  to  nefotiate  the  same 
and  to  obtain  cash  to  make  payment  for  tiie  aaid 
rails,  and,  the  said  Afilwaukee  Jnnk  Company 
not  being  able  to  make  payment  to  Intervener 
for  the  aaid  rails,  the  intervener  thereupon  or- 
dered the  employees  of  tbe  said  railway  com- 
pany to  bold  the  said  shipment  as  aforesaid 
anbject  to  his  order.  That  said  Lamken  broth- 
en  made  Investigatioos  to  find  the  status  of 
•idd  trade  acceptances  and.  tbe  legality  of  their 
taanance.  It  was  diaciosed  that  the  transaction 
en  part  of  tlie  Alaska  Jnnk  Company  was  not 
an  accommodation  to  plaintiff,  but  a  deal  on 
a  basis  of  even  division  of  profits  witb  plain- 
titf;  that  similar  trade  acceptances  had  on  dif- 
ferent occasions  been  received  from  the  Alaska 
Jnnk  Company  by  said  Lamkena;  that  by  rea- 
son of  internal  dissensions  in  the  Alaska  Jank 
Company  the  credit  of  the  company  had  been 
impaired  in  the  opinion  of  certain  Tacoma 
lynka,  and  its  paper  was  not  there  bankable, 
bnt  aaid  compai^  was  fully  solvent,  and  tbe 
banks  of  ScatUe  continued  to  accept  the  com- 
mercial paper  of  said  company;  that  aaid  A. 
Lamken.  as  the  Bdwaukee  Jnnk  Company,  with 
knowledge  and  appeaval  of  intervener.  Informed 
^aintlff  that  he  would  not  deliver  said  rails 
«icept  upon  payment  of  cash  therefor,  to  tbe 
amount  of  said  trade  acceptances,  less  bank  dis- 
eonnt.  That  tbe  Milwaukee  Jank  Company, 
with  the  knowledge  and  approval  of  intervener, 
baa  ever  since  November  21,  1918,  been  ready, 
able,  and  willing  to  deliver  said  rails  upon  pay- 


tbe  said  trade  aceeptaneea  at  all  timea  rinee. 

That  at  no  time  have  the  said  trade  acceptanc- 
es been  paid,  nor  has  any  tender  of  paymfnt  been 
made,  either  by  the  plaintiff  or  the  Alaska  Junk 
Company,  and  neitner  the  intervener  nor  tbe 
Milwaukee  Junk  Company  have  been  paid  the 
price  or  any  part  of  the  price  of  said  rails." 

At  the  time  of  tbe  commencement  of  this  ac- 
doD,  v/bidi  was  on  December  6, 1918,  three  of 
the  cars  of  rails  were  in  Seattle,  having  re- 
mained there  still  loaded  upon  tbe  cars,  since 
their  shipment  by  mistake  as  above  noticed. 
This  seems  to  account  for  the  brining  of  the 
action  In  the  superior  court  for  King  county. 
Indeed  respondent,  Bostein,  In  bringing  the 
action,  seems  to  have  proceeded  upon  tbe  as- 
sumptlMi  that  all  of  the  rails  were  then  in 
Seattle,  where  he  made  demand  upon  the 
railway  employees  for  possession  of  the  rails, 
upon  the  refusal  of  which  he  commenced  this 
action.  There  never  waa  any  selmre  of  the 
rails,  by  writ  of  replevin  or  otherwise.  In  thia 
action :  and  they  have  at  all  times  remained 
in  the  hands  of  the  railway  company,  tbe 
three  cars  which  were  shipped  to  Seattle  by 
mistake  having  beoi  returned  to  Tacoma  and 
all  five  of  the  cars  there  unloaded  and  the 
rails  retained  by  the  railway  comi;wny  In  a 
separate  pile  for  future  dlspoettion  sac-b  as 
may  be  ordered  by  the  court  In  this  action. 
The  trial  orart  found: 

"That  at  all  times  from  said  November  21, 
iSlS,  until  the  commencement  of  thia  suit,  said 
rsQs  were  partly  suitable  relaying  rails,  and  of 
the  reasonable  market  value,  f.  o.  b.  cara  at 
Seattle,  of  sixty-five  dollars  ($65.00)  per  ton. 
and  said  rails  were  of  tbe  total  market  value  of 

The  court  rendered  Its  alternative  money 
Judgment  against  both  the  defendant  Direc- 
tor General  and  appellant  Victor  I-amken, 
and  Judgment  against  appellant  for  damages 
for  withholding  possession  of  tlie  rails  firom 
respondent,  accordingly. 

[11  One  of  the  principal  questions  here  pre' 
sented  to  oa,  as  we  understand  this  contro- 
versy, Is,  not  whether  title  to  the  mils  parsed  ' 
from  appellant  to  his  brother  Arthur  Lam- 
ken. as  counsel  for  appellant  seems  to  argue, 
but  whether  title  to  tbe  rails  passed  from 
Arthur  Lamken  to  respondent  under  such 


ment  to  said  company  of  the  amount  stipulated, ,  -i_«.__*-„,™  .»»^ii..»t  ™.n«i«„n„- 

if  payable  in  caihTand  bo  also  been  ready  with  appellant  s  participation 

'*  approval  thereof,  that  appellant 

Is  now  estopped  from  aasertlng  that  Arthur 
Lamken  did  not  have  power  to  convey  title 


able,  hot  unwHIing.  to  deliver  the  same  apos  the 
bads  of  the  trade  acceptances,  as  agreed  in  the 
contract  of  November  21,  1918.  and  the  plain- 
tiff baa  known  and  been  Informed  of  such  fact 
at  all-  times. 

That  on  the  2eth  day  of  November,  19ia 
tbe  Milwaukee  Junk  Company,  at  the  time  It 
refused  to  make  delivery  of  tbe  rails  above  men- 
tioned, returned  to  the  plaintiff  the  trade  ac< 
eqitances  mentioned  in  Uie  contract  aforesaid, 
ud,  vpm  the  plaintiff  retandng  tbem  to  It  a 
ttw  days  later,  again  returned  them  to  the 


to  the  rails,  as  he  In  form  did  by  the  contract 
of  sale  made  by  him  as  the  Milwaukee  Junk 
Company  with  the  respondent  This,  in  Its 
last  analysis,  presents  little  else  than  ques- 
tions of  fact.  A  careful  reading  of  the  rec- 
ord leads  us  to  conclude  that  we  cannot  say 
that  tbe  trial  court's  findings  toudilog  that 
BQbjM^  ere  not  supported  by  tbe  preponder^ 


^Btfirrwia  the  defhilto  ref^  re^'ance  of  the  evidence.   We  condude,  therefore, 

crfrc  OtMB,  and  plaintiff  has  had  possasaion  af  |  ttiat  aw^lant,  becuiat  <tf  his  participation  In 
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and  approval  of  tlie  aale  of  the  rails  made  by 
Arthur  Lamken  to  the  respondent,  must  now 
abide  by  that  contract  and  aale  as  If  made 
by  appellant  himself.  It  thus  becomes  of  no 
consequence  In  our  present  Inquiry  'whether 
title  to  the  rails  ever  passed  from  appellant 
to  his  brother  Arthur  Laraken  as  between 
themselves  because  of  failure  of  the  payment 
of  the  purchase  price  under  their  oral  sale 
Contract 

Contention  is  made  in  appellant's  behalf 
that  In  any  event  the  sale  of  the  rails  to  re- 
spondent was  rescinded.  We  assume  this 
contention  means  that  the  sale  was  rescinded 
by  Arthur  Lamken,  since  he  was  the  one  who 
made  the  sale  contract,  in  form,  with  re- 
spondent. However,  as  we  have  seen,  by  the 
findings  above  quoted,  both  appellant  and  bis 
brother  Arthur  Lamken  equally  participated 
in  the  consummation  of  the  sale  of  the  rails 
to  respondent,  including  the  agreement  to  re- 
celve,  and  the  receiving  of,  full  payment  for 
the  rails  In  trade  acceptances  of  the  Alaska 
Junk  Company,  Zt  was  after  the  sale  to  re- 
spondent was  so  consununated  that  the  Lara- 
kens  conceived  the  Idea  of  avoiding  It.  This 
claim  of  the  Lamkens  was  rested  upon 
what  they  conceived  to  be  the  want  of  finan- 
cial responsibility  of  the  Alaska  Junk  Com- 
pany and  their  inability  to  discount  trade 
acceptances  of  that  company  at  a  l>ank, 
and  so  realize  cash  tfaerem.  The  trouble 
with  this  contention  is,  as  it  seems  to  us, 
that  we  are  unable  to  condude  from  the 
evidence — as  the  trial  court  also  seoned  un- 
able to  do — that  there  was  cfver  any  agreement 
tlut  the  trade  acceptances  of  Qie  Alaska  Junk 
Gompany  to  be  given  In  payihent  for  the 
rails  should  be  bankable  acceptances.  The 
nerB  fact  that  sncta  aoc^tances  could  not, 
after  their  issuance,  be  discounted  and  cash 
realized  apcm  them  at  a  bank,  does  not  argue 
that  the  Alaska  Jnnk  Company  Is  not  bound 
to  honor  them  when  due  and  presented  to 
that  company  for  payment ;  and  we  see  noth- 
ing in  this  record  which  to  our  minds  serious- 
ly argues  that  these  acceptances  are  not  legal 
trade  acceptances  In  so  far  as  the  liability 
of  the  Alaska  Junk  Gompany  thereon  is  con- 
cerned. It  seems  to  us  that  the  sale  of  the 
rails  from  the  Lamkens  to  respondent  was  In 
any  event  a  sale  upon  credit,  in  so  far  as  thei 
ultimate  realizing  of  payment  of  the  pur- 1 
chase  price  In  cash  is  concerned;  and  hence 
the  title  to  the  rails  passed  to  respondent  as  i 
against  both  of  the  Lamkens  upon  the  execu- 
tlon  of  the  sale  contract  by  Arthur  Lamken, 
above  quoted,  and  the  acknowledgment  there- 
in of  payment  of  the  purchase  price  by  the 
receipt  of  the  trade  acc^tamees  oC  the  Ala^a 
Junk  Company. 

[2]  This  was  not  a  sale  of  goods  the  pur- 
chase price  of  which  was  agreed  to  be  paid 
In  cash  at  the  time  of  making  the  sale  and  a 
check,  immediately  payable  upon  presenta-j 
tlon,  given  therefor  by  the  purcbasor  tq>on  a , 


bank  in  which  he  had  no  funds  to  meet  it; 
the  seller  Iwlng  led  to  believe  that  the  check 
would  be  immediately  honored,  as  In  Quality 
Shingle  Co.  v.  Old  Oregon  L.  &  S.  Co.,  110 
Wash.  60,  187  Pat  70e,  and  GetcheU  v. 
Northern  Pac.  R.  Co.,  110  Wash.  - 66,  187 
Pac.  707,  relied  upon  by  counsel  for  appel- 
lant; but  It  was  a  sale  the  purchase  price 
of  which  was  to  be  paid,  and  was  paid, 
by  these  trade  acceptances  as  evidencing  an 
obligation  of  tbe  Alaska  Junk  Company  fill- 
ing due  30  and  60  days  after  the  consumms- 
tlon  of  tbe  sale.  Indeed  It  is  evident  from 
the  record  before  us  that  all  parties  contem- 
plated the  rails,  would  be  again  sold  by  re- 
spondent, the  purchaser,  long  before  the  ac- 
ceptances would  be  due.  These  considera- 
tions we  think  lead  to  the  conclusion  tltat  re- 
spondent was  entitled  to  recover  tbe  rails,  or, 
In  the  altematlve,  their  value. 

Other  contentions  made  In  appellant's  be- 
half render  It  necessary 'to  now  notice  the 
form  of  the  jndgmoit  as  originally  entered 
and  thereafter  modified  tbe  trial  court 
The  judgment,  as  originally  entered,  tdtiaw- 
ing  the  usual  formal  recitals,  reads: 

"It  is  therefore  hereby  considered,  ordered, 
and  Bdjodged  by  the  coart  as  follows: 

"(1)  That  plaintiff  Is  the  owner  of  the  prop- 
erty described  in  tbe  findings  of  fact  herein,  to 
wit,  867,600  pounds  of  steel  rails. 

"(2)  That  defendant  and  tbe  intervener  here- 
in forthwith,  to  wit,  within  10  days  from  the 
date  of  the  entry  of  this  judgment,  deliver  said 
propertT  to  phdntifl  f .  o.  b.  eara  at  Seattle, 
Wash. 

"(3)  That  In  case  such  delivery  cannot  h% 
had  plaintitf  recover  of  and  from  defendant  and 
said  Intervener  and  each  of  them,  the  value  of 
said  property  as  of  tbe  date  of  the  commence- 
ment of  this  suit,  to  wit,  tbe  sum  of  $10,667.SO. 

"(4)  In  case  said  property  be  forthwith  de- 
livered as  hereinabove  provided,  to  wit,  witi^^ 
in  10  days  after  the  date  of  the  entry  of  this 
Judgment,  that  plaintiff  have  and  recover  <A 
and  from  intervener  the  damage  by  him  sat- 
tained  tliroagh  tbe  detention  of  said  property 
from  hlm,  in  a  sum  equal  td  the  difference  be- 
tween the  value  of  said  property  at  the  date 
of  the  commencement  of  this  suit,  to  wit,  tbe 
sum  of  (10,667.50,  and  the  market  value  of 
said  property  at  tbe  time  of  such  delivery,  which 
may  be  ascertained  ea  follows:  At  any  time 
within  30  daya  after  the  delivery  of  said  prop- 
erty, if  the  same  be  delivered  to  plaintiff,  plain- 
tiff may  sell  said  property  at  the  highest  mar- 
ket price  which  he  may  be  able  to  obtain  in 
Seattle,  Wash.,  and  thereafter  may  apply  to  tbis 
court  for  a  judgment  ascertaining  and  fixing  tbe 
amount  of  bis  said  damage,  and  the  court  h«n- 
by  retains  jurisdiotiott  of  this  cause  for  t&e 
purpose  of  ascertaining  and  adjudicating  tin 
^amount  of  said  damage." 

lliereafter,  upon  the  hearing  of  and  tn  de- 
nying appellant's  motion  for  a  new  trial,  the 
original  judgment  was  modified  in  a  su[^e- 
mental  judgmrait,  reading  in  part  as  fdlows: 

"(1)  That  paragraph  2  of  tbe  wiginal  Jodg- 
meat  ber^  entered  be,  and  Oa  same  hetcfar  K 
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Bodified  Iqr  prescribing  tlie  ddlreir  of  tb«  prop- 

Wt7  tbereln  referred  to  to  plaintifl  within  80 
daj9  from  this  date,  rather  than  within  10 
days  from  the  date  of  entry  of  aaid  Judgment, 
MB  in  said  paragraph  provided. 

"(2)  That  paragraph  4  of  the  original  Judg- 
ment herein  entered  be,  and  the  same  hereby 
is,  modified  by  prescribing  the  delivery  of  the 
property  therein  referred  to  to  plaintiff  witbin 
30  days  from  this  date,  rather  than  within  10 
days  from  the  date  of  entry  of  said  jadgment, 
as  in  Bsid  paragraph  provided. 

"(S)  It  is  farther  hereby  adjudged  and  de- 
creed  by  the  court,  by  way  of  supplemental 
judgment,  that  at  the  time  the  steel  rails  men- 
tioned in  the  original  judgment  entered  herein 
are  delivered  to  plaintiff,  plaintiff  shall  deliver 
to  Arthur  Lamken  trade  acceptances  of  Alaska 
Junk  Company,  of  Seattle,  Wash.,  of  the  form 
and  in  the  amounts  of  the  trade  acceptances  re- 
ferred to  the  findings  of  fact  herein  ancl  now 
m  file  in  this  conrt.  except  in  this:  That  said 
trade  acceptances  shall  be  dated  the  day  of  the 
deb'very  of  said  rails,  and  shall  be  payable,  the 
one  for  $3,000  30  days  thereafter,  and  the  one 
for  (3,667.85  being  made  payable  60  days  there- 
after." 

It  Is  contended  In  appellant's  bebalf  that 
the  original  and  supplemratal  Judgments  are 
both  erroneouB  in  form,  in  that  the  Judgment 
shoold  have  been  "that  the  defendants  de- 
liver the  goods  to  the  plaintiff  upon  the  pay- 
ment by  the  idalntlff  to  the  iBterrena  and 
fhs  Hilwaokee  Junk  Oompany  of  the  pur- 
chase price  agreed  to  be  paid,**  the  contention 
evidently  meaning  the  payment  of  the  pnr- 
eliase  price  in  cash.  What  we  have  already 
said  in  pointing  out  that  t3ie  sale  contract 
was  not  a  sale  toe  cadi  we  think  is  a  sufB- 
dent  answer  to  this  cootenticm.  The  passing 
ot  title  did  not  depend  on  payment  of  the 
parChase  price  in  cash. 

[I]  It  is  cwtaided  in  appellant's  bebalf 
that  the  trtal  court  erred  In  adjudging  the 
market  valne  of  the  rails  betwem  November 
21.  IfliS,  the  date  of  the  sale,  and  December 
9,  1918,  the  date  of  the  omDmencement  of 
this  action,  to  be  $66  per  ton  and  of  the  total 
Talne  ot  $10,667J{0,  and  In  the  making  of  that 
the  amount  of  respondent's  alternative  money 
Judgment  in  cue  the  rails  should  not  be  de- 
livered to  him  i  and  also  In  the  making  of  the 
difference  betwea  Out  sum  and  the  market 
value  to  be  detennined  as  directed,  the 
amount  of  tbe  damage  Judgment  to  be  ren- 
dered against  appellant  for  the  withholding 
of  tbe  pMises8i<m  <^  the  rails  in  case  they 
were  idtlmately  delivered  to  respondent. 
!Riese  contentiona  present  questl(His  of  fact 
as  to  whldi  we  feel  constrained  to  disagree 
with  the  conclusion  reached  by  the  trial  judge. 
It  maj  be  conceded  that  the  evidence  shows 
the  market  value  of  relay  rails,  as  distin- 
guished from  scrap  rails,  to  have  been  $66 
per  ton  between  November  21  and  December 
6,  1918 ;  and  that,  had  these  rails  been  relay 
rails,  their  total  market  value  would  then 
have  b«ni  $10,067^,  as  ctmduded  by  the  trial 
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[court  A  critical  reading  of  tbe  findings 

above  quoted  suggests  that  the  trial  Judge 
regarded  only  a  part  of  the  rails  as  relay 
rails.  Just  what  the  quantity  was  he  so  re- 
garded is  not  made  plain,  yet  be  concludes 
that  they  were  all  worth  $65  per  ton.  The 
evidence,  as  we  read  It,  plainly  pr^nderates 
in  support  of  the  view  that  tbe  rails  were 
not  relay  rails,  and  were  worth  in  no  event 
more  than  $40  per  ton,  tbe  price  at  which  re- 
spondent purchased  them,  between  Norember 
21  and  December  6,  1018.  Bespondent  testi- 
fied that  the  rails  were  worth  $60  to  $75  per 
ton,  and  was  of  the  opinion  that  they  are 
relay  and  not  scrap  rails.  Bdrke,  the  con- 
struction foreman  of  tbe  port  commiiislon  of 
Seattle,  expressed  the  opinion  in  his  testi- 
mony that  as  to  two  cars  of  them  which  he 
bad  examined  they  were  worth  $60  per  ton. 
As  to  other  cars  he  was  somewhat  uncertain, 
but  said: 

"I  guess  tbe  port  would  be  willing  to  pay  985 
or  $40  for  them  to  get  tbem." 

Dullen,  secretary  and  manager  of  the 
Alaska  Junk  Company,  testified  that  relay 
rails  were  worth  $65  per  ton  In  the  market, 
but  seems  not  to  express  any  opinion  as  to 
whether  these  were  scrap  or  relay  rails. 
ThlB  is  the  whole  of  the  substance  of  the  evi- 
dence as  to  tbe  value  aud  character  of  the 
rails,  relied  upon  by  counsel  for  respondent 
Kroha,  one  of  tbe  railway  onployees,  being 
storekeeper,  having  authority  to  bAI  these 
rails,  testified  that  th^  were  all  scrap  rails. 
Webb,  one  of  tbe  railway  employees,  being 
roadmaster  and  acquainted  with  tbeae  rails, 
testlfled  in  sobstanca  that  tfa^  wen  all  scrap 
rails.  Hasburg,  one  of  the  railway  em- 
ployees, being  rail  Uupeetor,  testlfled  In  sub- 
stance that  these  were  all  Bcrap  rails.  Th^ 
Is  other  evidence  ifk  the  record  showing  that 
these  rails  were,  by  tbe  railway  employees 
authorized  so  to  do,  regulariy  inspected  and 
classtBed  as  scrap  rails,  resulting  in  the  r^i- 
lar  autiu^zatlon  of  th^  salft  We  cannot 
escape  the  conclmtfon  that  ttie  trial  conrt  wa.*i 
In  emn-  In  finding  that  the  rails  In  question 
were,  between  November  21  and  December  6, 
1918,  of  a  greater  market  value  than  $40  per 
ton,  the  price  at  which  they  were  sold  to  re- 
spondent  by  appelant  and  his  brotber  Arthur 
Lamken.  Were  it  not  for  this  purchase  of 
the  rails  by  respondent  at  $40  per  ton,  we 
could  hardly  escape  the  conclusion  that  they 
were,  during  that  period,  worth  not  more 
than  the  $34  per  ton  at  which  the  employees 
of  the  railway  company  bcAA  them  to  appe- 
lant We  conclude  that  the  Judgment  aiul 
the  modification  thereof  by  supplemental 
judgment  are  erroneous  in  so  far  as  they  fix 
the  market  value  of  tbe  rails  during  that 
period  at  a  greater,  sum  than  $40  per  ton,  or 
the  total  sum  of  $6,664.28;  and  that  the  Judg- 
ments must  be  modified  accordingly. 

It  la  contended  In  ai^)eUant's  beitaU  that 
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the  trial  court  erred  In  entering  Its  saftple- 
mental  Judgmeot  Paragraphs  1  and  2  of  the 
supplemental  Judgment,  extending  the  time 
of  delivery,  coald  hardly  be  claimed  to  be 
prejudicial  to  the  rights  of  appeUaut.  since 
sucb  extension  of  time  was  more  favor- 
able  to  him  than  to  respondent  As  to  paj> 
agraph  S  of  the  supplemental  Judgment,  re- 
lating to  the  furnishing  and  delivering  to 
appellant  of  new  trade  acceptances  of  the 
Alaska  Junk  Company  upon  delivery  of  the 
rails,  we  think  the  Judgment  should  be  modi- 
fied BO  that  in  lieu  of  such  trade  acceptances, 
should  respondent  fall  to  furnish  them  as 
directed,  he  shall  pay  to  appellant  the  agreed 
purchase  price  in  cash  upon  delivery  of  the 
rails,  less  an  amount  equal  to  the  usual  bank 
discount  upon  such  trade  acceptances.  This 
Is  probably  the  legal  effect  of  paragraph  3 
of  the  supplemental  Judgment,  but  we  make 
this  observatitHi  to  the  end  that  it  may  be 
made  certain  in  this  respect  Whatever 
other  errors  may  have  been  committed  by  the 
trial  court,  we  feel  quite  satisfied  they  did 
not  work  to  the  prejudice  of  appellant 

We  conclude  tltat  the  Judgment  and  sup- 
plemental Judgment  should  be  reversed  in  so 
far  as  they  adjudge  the  value  of  the  rails 
during  the  period  from  Nov«iiber  21  to  De- 
cember 6,  1918,  to  be  $65  per  ton  and  of  the 
toul  value  of  $10.667.60 ;  and  that  the  value 
of  the  rails  during  that  period  should  be  ad- 
Judged  to  be  $40  per  ton  and  of  the  total 
value  of  $6,564.28,  the  price  at  which  re- 
spondent .  purchased  them ;  and  that  the 
amount  of  respondenf's  alternative  money 
Judgment  and  bis  Judgment  for  damages, 
should  be  limited  and  measured  accordingly. 
We  also  ctmclade  that  the  SO  days  following 
entry  of  the  aupplanental  Judgment  for 
the  return  of  the  rails  to  resptnidoit  diould 
again  be  extended  to  SO  days  following  the 
going  down  of  the  remittitur  from  tbte  court 
to  the  superior  court  The  cause  is  remand- 
ed to  the  superior  court  for  further  proceed- 
Ings  consistent  with  the  views  herein  ex- 
pressed. 

Appellant  will  recover  bla  costs  incurred 
In  prosecuting  his  appeal  in  this  court 

MOUNT,  TOLHAN,  MITCHEILU  and 
ICAIN,  33^  concur. 


(115  Wash.  682) 

STATE  V.  EYRES  STORAGE  &  DISTRIBUT- 
INQ  CO.   (No.  16244.) 

(Supreme  Oonrt  of  Wasbington.  Hay  28, 

1921.) 

I.  Master  and  servant  ^9361  —  Oocnpatlon 
can  be  declared  extrahazardous  only  where 
plainly  within  spirit  of  Compensation  Act 
The  provision  of  the  Workmen's  Compenss- 

tloD  Act  (Rem.  Code  1915. 1 0604—2,  as  amend- 


ed by  Laws  1919,  c  131),  enumerating  extra- 
hmardons  occupations,  and  empowering  the  In- 
I  dastrial  Insurance  Commission  to  dedare  any 
extrahasardoQs  occupation  Or  work  not  vaumtr- 
ated  to  be  under  the  act  does  not  anthoilze  ttin 
commission  to  declare  an  occopatloo  to  be  ex- 
trahazardous, and  as  such  wiUiln  the  act  on- 
less  it  is  so  plainly  extrahasardotis  as  to  be 
plainly  within  the  spirit  of  the  act 

2.  Master  and  servant  4=b36I— Gemral  stor- 
age and  warehouse  bnslneas  not  "extrabazanl- 
ous"  within  CompeBsatloa  AeL 
A  general  storage  and  warehoose  bosinesa 
held  not  so  extrahazardous  in  character  as  to 
warrant  the  Industrial  Insurance  Commiuion 
to  declare  it  to  be  auch  within  the  Workmen's 
Compensation  Act,  Rem.  Code  1915,  {  6604— 

2.  as  amended  by  Laws  1019,  c.  131,  auUiorisog 
the  commission  to  declare  a  business  not  ena- 
merated  to  be  an  extrahazardous  business  under 
the  act 

lEd.  Note.— For  other  defiDitions,  see  Words 
and  Phrases,  Bxtrahaxardoas.] 

3.  Master  and  servant  4=9416  —  Invalidity  of 
order  declaring  business  within  Compeosatlon 
Act  available  to  employer  notwlthstandiag 
falinre  to  appeal. 

Employer,  being  sued  by  the  Industrial  In- 
surance Commission  for  contribution  to  the  ac- 
ddent  fund  provided  for  in  the  Workmen"* 
Compensfltion  Act  coald  defend  on  the  ground 
of  tfte  Invalidity  of.  the  order  ci  the  eommls- 
sion.  Whereby  the  commission,  in  excess  of  its 
authority,  declared  the  business  in  which  tht 
employer  was  engaged  to  be  within  the  act, 
though  the  employer  did  not  appeal  from  such 
order,  since  the  invalidity  of  aocb  order  could 
be  asserted  at  any  time. 

4.  Appeal  and  error  «s>l(NI8(l)  —  Snpraiie 
Court  bonnd  by  nncentettad  flndiaga  of  fast 

The  Supreme  Court  la  bonnd  bj  the  trial 
court'a  uncontested  findings  of  fact 

Department  2.  Appeal  from  Superior 
Court,  Thurston  County;  John  M.  WilacMi. 
Judge. 

Action  liy  the  State  of  Washington  i^lnat 
the  E^rei  Storage  &  Distributing  tVxnpany. 
Judgm«it  for  defraidant,  and  plaintiff  i4>- 
peals.  Affirmed. 

Lindsay  L.  Thompson,  Frank  P.  Chrlsten- 
sen,  and  M.  H.  Wight  all  of  Olympia,  for  the 
State. 

Henry  J.  Gorin,  of  Seattle,  for  respondent 

UITCHELLt  J.  Thla  actlOD  was  bron^t 
by  the  Industrial  InGnirance  OommlsslOD  In 
the  superior  court  to  reoovw  from  ttie  de- 
fendant contributloi  to  the  accident  fond 
provided  fOr  in  the  Workmen's  OE>mp(>nsa- 
tion  Act  In  the  mm  of  $56^  fbr  the  period 
of  January  1  to  Mnrch  31,  1920.  The  trial 
without  a  jury  resulted  In  a  Judgment  for  the 
defendant,  from  which  the  state  baa  ap- 
pealed. 

No  statement  of  tacts  has  been  supplied. 
The  findinga  of  fact  made  by  ttie  trial  coort 
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«88ratlal  'to  A  eonsidmition  of  the  case  are 
substaDtlall;  as  follows:  Tbat  on  October 
29,  1919.  the  Industrial  Insurance  Commls- 
■ioD,  after  notice  publlahed  aa  required  by 
law  and  a  hearing  bad,  made  an  order  and 
decision  tbat  tbe  businesses  of  general  stor^ 
age  and  wboleeale  war^ouse  (except  and  ex- 
<dadlni;  however,  war^uses  operated  by 
and  In  connection  with  any  wholesale  or  re- 
tail mercantUe  establishment)  are  extrahaz- 
ardous in  character,  and  therefore  witliln  the 
provisions  of  the  Workmen's  Compensation 
law.  and  flxed  in  the  order  tbe  spedflc  rates 
of  contribution  to  be  made  to  the  acddwt 
fond  by  all  persons,  flnns,  and  corporations 
whose  businesses  were  covered  by  the  ordw ; 
and  that  this  respondent  (then  In  business, 
and  who  was  present  at  the  bearing  before 
the  commission)  did  not  appeal  from  the  deci- 
sion, although  duly  notified  of  the  order  and 
dedsloii.  The  court  further  foimd  that  tbe 
respondent  was  engaged  In  operating  a  gener- 
al storage  and  warehouse  business,  and  that 
said  business  was  not  extrahazardous  In 
character  under  the  Workmen's  Compensa- 
tion Act  of  1911  and  am^^ndments  thereof; 
that  the  rate  of  contribution  flxed  by  the  or- 
der of  the  comm^lon,  computed  upon  the 
pay  roll  of  tbe  respondent  for  the  period  of 
time  involved,  amounted  to  $46,  upon  wbl6h 
a  penalty  of  $11.20  was  claimed  by  the  fftate, 
all  of  which  tbe  respondent  had  refused  to 
pay;  and  that,  4-espondent's  business  being 
not  extrahazardous  in  its  nature,  and  there- 
fore not  within  the  <H>cratlon  of  the  law  of 
1911  and  amendm«it8  thereof,  the  order  of 
tlM  Industrial  Insurance  Commission  is  null 
and  void,  and  the  respondent  in  no  way  In- 
debted to  the  state,  either  in  the  principal 
sum  of  ¥40  or  the  penal  sum  of  fll.2S,  or  any 
portion  thereof. 

UJion  Its  findings  tbe  court  made  and  enter- 
ed craiclustons  of  law  to  tbe  effect  that  re- 
spondent's business  was  not  extrabazaTdoos ; 
that  the  act  ot  1911  does  not  describe  the 
business  respondent  Is  engaged  in  as  extra- 
hazardous, nor  give  or  delegate  to  the'  com- 
mission power  to  declare  such  business  to 
be  extrahazardous,  and  hence  assess  It  for 
contribution  to  the  accident  fund;  that  the 
amendment  of  1919  nowhere  prescribes  a 
standard  by  which  the  commission  shall  de- 
termine the  hazards  of  bnslness,  nor  cures 
defects  In  the  act  of  1911,  nor  gives  or  dele- 
gates to  the  commission  any  greater  author- 
ity In  such  r^ard  than  It  had  under  the  act 
of  1911,  and  that  the  commission  Is  without 
power  to  determine  whether  or  not  an  In- 
dustry not  mentioned  in  the  act  of  the  Legis- 
lature Is  extmhazardous ;  that  the  respond- 
ent Is  not  precluded  by  Its  failure  to  appeal 
from  the  decision  of  the  commission  within 
tbe  time  flxed  by  law  for  the  taking  of  ap- 
peals trom  sodi  orders;  and  tbat  Judgment 
shmild  be  for  tb*  lespcmdoit  No  exc^tUm 


was  taken  by  tlie  appellant  to  any  finding  or 
conclusion,  or  any  part  ot  either  of  them. 

Ttxe  state  contends:  (1)  The  conunlsslon 
liad  the  power  to  and  did  bring  the  respond- 
ent under  the  Workmen's  Compensation  Act ; 
and  (2)  tbe  respcmdent,  having  failed  to  ap- 
peal fnnn  the  order  and  decision  of  the  com- 
mission, is  precluded  from  asserting  herein 
as  a  defense  any  lack  of  power  on  the  part  of 
tbe  commission  to  make  the  order. 

As  to  tbe  first  assignment,  It  must  be  ad- 
mitted that.  If  the  commission  did  have  the 
power  to  place  the  bnslness  of  the  respondent 
under  the  act,  Its  procedure  therefor  was  ef- 
fectual. Therefore  Uie  vital  question  Is,  Did 
it  have  tbat  power? 

Tb6  act  of  ISn  (section  6604—2.  Rem. 
Code)  reads: 

"There  Is  a  howd  hi  all  employment,  bat 
certain  empIoymentB  have  come  to  be,  and  to 
be  recognized  as  being  Inherently  constantly 
d&ngerOQB.  This  act  is  intended  to  apply  to 
all  such  inherently  hazardous  works  and  occu- 
pations, and  it  Is  the  purpose  to  embrace  all 
of  them,  which  are  within  the  legislative  Ju- 
risdiction of  the  state,  in  the  following  ena- 
meration.  and  they  are  intended  to  be  embraced 
within  the  term  'extrahazardous'  wherever  nsed 
in  this  act,  to  wit:  •  •  •  If  there  be  or 
arise  any  extrahazardous  occnpation  or  work 
other  than  those  hereinabove  enamerated,  it 
shall  come  under  this  act,  and  its  rate  of  con- 
tribntioD  to  tbe  accident  fund  hereinafter  estab- 
lisbed,  shall  be,  until  fixed  by  legislation,  de- 
termined by  the  department  hereinafter  cre- 
ated, upon  the  basis  of  tbe  relation  which  tba 
risk  Involved  bears  to  the  risks  classified  ta 
section  6604-4." 

It  is  to  be  noticed  the  Legislature  did  not 
give  in  the  law  any  role  defining  what  shall 
be  considered  an  extrahazardous  «nploy- 
ment,  but  contented  Itself  with  an  enumera- 
tion of  Industrial  employments,  wL'^ely  chosen 
for  that  purpose,  which  It  declared,  as  it  had 
the  right  and  power  to  do,  are  extrahazard- 
ous. The  business  In  which  the  respondent 
was  engaged  Is  not  within  that  enumeration. 

The  case  of  State  v.  Powlea  &  Co..  94  Wash. 
416. 162  Pac  669,  arose  under  the  act  of  1911. 
It  Is  strikingly  like,  and  arose  under  circum- 
stances similar  to  the  pres^it  one.  Acting 
under  the  last  sentence  commencing  with  the 
wo^  "If  there  be  or  arise,"  In  section  6604 — 
2,  Rem.  Ciode,  the  commission,  conceiving  a 
grant  of  power  therein  and  having  formally 
concluded  on  May  3.  1915,  that  "It  has  been 
demonstrated  and  proven  that  the  operation 
of  mercantile  and  storage  warehouses  and 
the  occupations  of  teamsters,  truck  drivers, 
handlers  of  fteight,  auto  trudc  drivers  and 
helpers  are  extrahasardous,"  adopted  a  res- 
olution accordingly,  and  provided  that  there- 
after all  such  emiHoyers  should  make  contri- 
bution to  the  accident  fund  at  rates  specified 
tn  the  resolution.  Powles  &  Ga  was  engaged 
In  the  wholesale  commissloa  botfness  In  8e- 
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attle.  It  operated'  a  warehouse  or  storage 
room  for  the  holding  of  Its  goods  for  sale  and 
distribution.  Its  goods  were  taken  to  Its 
warehouse  or  storage  room  and  delivered 
therefrom  by  its  own  teamsters  to  consider- 
able extent.  It  was  called  upon  by  the  com- 
mission to  make  contribution  to  the  accident 
fund,  which  It  refused  to  pay.  The  suit  fol- 
lowed. This  court  construed  adversely  to  the 
commission  that  portion  of  the  statute  the 
commission  had  supposed  warranted  its  ac- 
tion.  It  was  said: 

"The  Legislature,  no  donbt,  has  the  power 
to  determine  directly,  by  its  own  enactment, 
what  occupations  are  eztrabazardous,  as  it 
has  done  by  the  specific  enumeration  in  section 
2  of  the  act.  The  Legislature  may  bdve  the 
power  to  delegate  such  power  to  the  commis- 
sion, accompanied  by  some  legislative  prescrib- 
ed standard  by  which  such ,  determination  shall 
be  made;  bat  that  it  could  constitutionally  del- 
egate nieh  power  to  the  commission  without 
preacribing  some  such  standard  suggesta,  to  say 
the  least,  grave  doubt.  We  look  in  vain  in  this 
act  for  any  prescribed  standard  by  which  the 
commission  shall  determine  what  occupation 
or  work,  other  than  those  specifically  enumer- 
ated, are  extrahasardons.** 

Then,  after  discussing  the  possible  fai^ 
reaching  ^ect  of  the  exercise  of  such  power 
In  taking  away  the  comm<m-law  ri^ts  of  em- 
idoyers  and  employees  and  sn^iestlng  the 
propriety  of  caatirai  on  tbe  part  of  the  courts 
to  attribute  to  the  Legislature  an  Intention  to 
delegate  sucih  power  In  the  absence  of  express 
language  to  that  effect,  the  opinion  says: 

"Assuming,  but  not  deciding,  that  there  may 
"be  or  arise'  extrahazardous. occupations  other 
than  those  specifically  enumerated  which  the 
commission  under  the  power  given  it  may  rec- 
ognise as  sucli,  but  adhering  to  our  conduslon 
that  in  no  event  has  the  commission  tbe  power 
to  so  dedde,  .and  by  snch  dedsion  bring  under 
the  act,  as  the  liCgislature  might  do  by  its  dec- 
laration, an  occupation  other  than  those  spe- 
cifically enumerated,  we  come  to  the  question  of 
whether  or  not  appellant's  employees  are  en- 
gaged in  extrahazardous  occupations  within  the 
meaning  of  the  act  so  as  to  require  it  to  con- 
tribute to  the  accident  fond." 

After  the  decision  In  the  case  of  State  v. 
Powles,  the  Legislature  of  1919  (chapter  131 
of  the  Session  Laws)  aiueuded  section  2  of 
the  act  of  1911  (section  6604—2,  Rem.  Code) 
by  adding  thereto  the  following  paragraph: 

"Tbe  commission  shall  have  power,  after 
bearing  had  upon  its  own  motion  or  upon  the 
application  of  any  party  interested,  to  declare 
any  such  extrahazardous  occupation  or  work  to 
be  under  this  act.  The  commission  shall  fix  the 
time  and  place  of  snch  bearing,  and  shall  cause 
notice  thereof  to  be  published  onoe  at  least 
ten  days  before  the  hearing  in  at  least  one  daily 
newspaper  of  general  circnlation,  published  and 
(nrcolated  in  each  city  of  tbe  first  class  in  this . 
state.  No  defect  or  inaccuracy  in  such  notice  I 
or  in  the  publication  thereof  ahall  invalidate  ] 


any  order  issued  by  the  commission  after  hear- 
ing had.  Any  person  affected  shall  have  tbe 
right  to  appear  and  be  heard  at  any  such  hear- 
ing. Any  order,  finding  or  decision  of  tbe  com- 
mission made  and  entered  under  the  foregoioc 
provisions  of  this  act  shall  be  subject  to  re- 
view by  the  courts  within  the  time  and  in  tb« 
manner  specified  In  section  6a01— 2^  and  not 
otherwise.** 

.[1]  It  is  contended  that  tbe  Legtdatazei 
heeding  the  opinion  In  tbe  Powle*  Oise*  bj 
this  amendment  dothed  tbe  commiasloo  «dtb 
power  to  do  what  It  did  in  tbe  present  case- 
The  contention  does  violence^  In  our  opinioa, 
to  tbe  mi«re8s  language  of  the  amendment 
It  says: 

"Tbe  commission  shall  have  power  *  *  * 
to  declare  any  extrahaKardons  occupation  or 
work  to  be  under  this  act.'* 

Hence  tbe  only  additional  power  given  by 
the  amendment  is  "to  declare  any  extrahaz- 
ardous occupation  or  work  to  be  under  this 
act,"  which  is  vastly  different  from  the  power 
to  declare  an  wnployment  not  enumerated 
in  the  act  as  extrahazardous  to  be  extrahaz- 
ardous. This  distinction  was  clearly  pointed 
out  In  the  Powles  Case  as  follows: 

"We  think  there  must  be  here  recognized  t 
distinction  between  the  force  and  effect  of 
such  a  determination  and  tbe  force  and  effect 
of  the  fact  that  a  given  occupation  or  work  is 
extrahazardous.  We  are  not  prepared  to  say 
but  that  'there  may  be  or  arise'  an  extrahsz- 
ardoua  occupation,  other  than  those  specifically 
enumerated,  whi(4)  may  be  so  plainly  within 
the  spirit  of  the  act  that  the  commission  should 
recogmze  it  as  such  and  determine  the  rate  to 
be  contributed  therefor  to  the  accident  foad, 
and  proceed  with  reference  thereto  as  it  Is  an- 
thorlzed  to  do  with  reference  to  those  occn* 
pations  and  works  spedfically  enumerated.** 

And  thee,  immedlattiy,  speaking  of  tbe 
original  law,  it  was  said: 

"This  may  suggest  a  difficult  problem  as  to 
tbe  practical  workings  of  the  law  touching  oc- 
cupations other  than  those  specifically  eno- 
merated,  but  we  assume  and  concede,  never- 
theless, for  the  purpose  of  argument,  that  tiie 
commission  does  possess  powers  and  duties  to 
this  extent." 

Manifestly  the  purpose  of  the  amendment 
of  1919  was  to  remove  any  such  difficulty, 
and  to  place  or  establish  the  power  In  the 
commission  to  declare  any  Emch  plainly  extra- 
hazardous occupation,  or  work  to  be  under 
the  act,  but  not  the  power  to  declare  or  de- 
termine any  employment  not  enumerated  in 
the  statute  as  extrahazardous,  and  not  plain- 
ly extrahazardous,  to  be  extrahazardous,  lo 
addition  to  the  power  to  declare  it  to  be  un- 
der tbe  act. 

[2]  That  tbe  kind  of  business  the  reqMmd- 
ent  was  engaged  in  was  not  plainly  eztnhai- 
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wdons  within  the  porrlew  of  the  atsnmption 
vpoa  Omt  Babject-mfttter  contalDod  in  the 
Powles  Case,  as  wM  also  within  the  field  of 
what  we  ecmclnde  to  be  the  limited  addlttonal 
power  attempted  to  be  conferred  by  the  Leg- 
islature a»  shown  by  'the  express  language 
of  the  amendment,  la  made  manifest  by  the 
construction  given  the  order  by  the  commis- 
sion Itself,  whidi  through  Ita  attorneys  ar- 
gues In  this  court  as  follows: 

**8Qrel7,  if  an  eztrchazardoas  occopatloii 
cooes  within  the  act  just  by  reason  of  the  UxH 
that  it  is  extrahazardous,  some  method  must 
be  provided  for  the  Inclnaion  of  such  occupa- 
tions within  the  act  as  are  not  plainly  eztra- 
basardoua.  Thia  we  maintaia  ii  exactly  what 
the  amendment  qnoted  prorldea  for." 

But  the  answer  to  the  argument  Is,  as  al- 
ready stated.  If  such  bad  been  the  purpose  of 
the  Legislature,  Its  language  should  bare 
been  that  the  oommlsslon  shall  have  power  to 
determine  any  employment  not  plainly  extra- 
hazardous to  be  extrahazardous.  In  addition 
to  the  power  to  declare  an  extrahazardous 
wort  to  be  under  the  act.  Such  Ib  the  rule 
and  reason  of  the  Powles  Case,  and  forces 
the  conclusion  that  the  amendment  t^Us 
short  of  attempting  to  s^ve  the  power  the 
commission  assumed  to  exercise. 

{SI  The  second  assignment  of  error  Is 
without  merit  also.  Had  the  commission 
made  an  order  within  the  power  granted  by 
the  amendment,  assuming,  without  deciding 
that  such  power  could  be  granted,  and  no  ap- 
peal had  been  taken  from  the  order  as  pro* 
Tided  In  the  amendment,  a  different  question 
would  be  prescntetl  from  the  one  here,  where- 
in there  Is  an  attempted  recovery  upon  an 
order  the  commission  had  no  power  to  make. 
The  order  Is  void,  and  may  be  aseerted  to  be 
BO  at  any  time  by  one  who  would  wish  to 
be  free  without  It 

[41  T^ptly.  npon  the  subject  If  the  bnslneBs 
of  tbe  reflpondent,  tfaonich  not  among  those 
spedflcaHy  ranmerated  In  the  act,  was  **bo 
plainly  within  the  spirit  of  tbe  act  that  flie 
commlfvton  should  reot^mlze  It  as  such"  and 
proceed  accordingly,  we  are  foreclosed  by  the 
unoonte*»tPd  findings  of  fhct  and  conclusions 
of  law  madp  by  the  trial  court  to  the  effect 
that  the  hufllnefls  was  not  extrnhazardonBL 
^ose  flndlnas  support  the  Judgment.  CBrl- 
«  T.  Tndiwtrfal  Tnsnnuice  DepL,  100  Wash. 
874,  171  Pa&  1018. 

Judgment  affirmed. 


PARKBR.  O.  J.,  and  TOUfAN  and  BtAIN, 
33^  ooncnr. 

(113  W»ah.  »0)  ' 

STATE  V.  WINN  &  RUSSELL,  IbOl 
(No.  16245.) 

.(Supreme  Court  of  Washington.  May  28. 
1821.) 

Department  2. 

Appeal  from  Superior  Court,  Thnrston  Ooon- 
iTi  John  U.  Wason.  Judge. 


8ATTKDRR8  SKI 
P.) 

Action  by  the  State  of  Washington  against 
Winn  ft  Rossdl,  Incorporated.  Judgment  for 
defendant,  and  pl^tUf  ^>pealB.  Affirmed. 

I^idsay  L.  Thompson,  Frank  P.  Christsnsen, 
and  H.  H.  Wight,  all  of  Olympia,  for  appellant 
Henry  J.  Qorin^  of  Seattle,  for  respondent. 

PER  CURIAM.  This  Is  an  appeal  from  a 
judgment  of  tbe  superior  court  denjing  the 
state  the  right  to  recover  a  contribution  from 
the  respondent  to  tbe  accident  fund  provided 
for  in  tbe  Workmen's  Compensation  Act  (Laws 
1911,  p.  34S). 

The  case  is  controlled  by  our  dedslmi  in  the 
case  of  State  of  Washington  v.  Eyres  Storage 
ft  Distributing  Company,  a  Corporation,  No. 
l«a«4.  Ua  Wash.  — ,  198  Pac  890;  of  this 
oottrt,  and  la  therefore  affirmed. 


(lis  Wash.  48S) 
MARTIN  V.  JANSEN.    (Ns.  16120;) 

(Supreme  Court  of  Washington.  June  1,1921.) 

Bn  Banc 

Aiq>eal  fnnn  Soperior  Ckmrt,  Kins  Otnm- 
ty;  D.  P.  Might  Judge. 

On  rebeariog.    E\>rmer  opinion  ai^rored, 
and  judgment  affirmed. 
For  former  opinion,  see  1B&  Pac  674. 

Peterson  ft  Madirld^  €f  Seattle,  for  ap- 
pellant 

Walter  B.  AUen  and  Robt.  T.  Hodge,  both 

of  Seattle,  for  respondent 

PER  .CURIAM.  This  cause  was  reargued 
before  the  court  en  banc  on  May  23,  1021,  In 
pursuance  of  the  granting  ot  appellant's  pe- 
tition for  rehearing.  Deeming  ourselvea  ful- 
ly advised  In  the  premises,  we  are  of  the 
opinion  that  the  cause  was  correctly  disposed 
of  by  the  decision  of  Department  2,  reported 
in  193  Pac.  674.  For  the  reasons  tberein 
stated,  the  Judgment  Is  affirmed  as  in  the  de- 
psLFtment  opinion  directed. 


HARRIS  V.  SAUNDERS. 


(IIK  Wasb.  m) 
(No.  16095.) 


(Supreme  Ooort  of  Waabfaigton.   Jane  L 
1921.) 

Bn  Banc 

Appeal  from  Superior  Conrt,  Kins  County; 
J.  T.  Ronald,  Judge. 

On  rehearing.   Former  opinion  adhered  to^ 
and  Judgment  affirmed. 
For  former  opinion,  see  194  Pac  S33. 
C.  H.  Winders,  ot  Seattie,  for  appelant 
Kelleran  ft  Hannan,  of  Seattle,  for  re- 
spondent. 

PER  CURIAM.  ThiB  cause  was  reargued 
before  the  court  en  banc  on  May  23,  1021,  In 
pursuance  of  the  granting  of  appellant's  pe- 
tition for  rehearing.  Deeming  ourselves 
folly  advised  In  the  premlBes,  w«  are  (tf  the 
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oi^iiIoD  that  the  cause  was  correcOy  dis- 
posed oC  the  dedston  of  dmaitment  1, 
reported  In  194  Pac.  S83.  For  the  reaacms 
therein  stated,  the  Judgment  Is  afflrqied.  as 
In  tbB  departmimt  <q>liilon  directed. 


0:5  Wash.  872) 

MoQUEEN  V.  KITTITAS  COUNTY  St  al. 
(No.  16279.) 

(Sapreme  Court  of  WatUngtoii.   May  23, 

1921.) 

1.  Animals  or-' 4  Dog  license  tax  law  htU 
eoBstitutlonal. 

It  being  within  the  police  power  ot  the 
state  to  license  or  regolate  the  keeping  of 
dogs,  though  they  are  declared  by  Rem,  Code 
1915,  f  23(».  subd.  11,  to  be  personal  proper- 
tj.  Laws  1919,  p.  27,  g  1,  Imposing  a  specific 
Ileoise  tax  upon  dogs,  ia  not  Tiolative  oC  Const, 
art  7.  H  1  And  2,  providing  for  onlform  and 
equal  taxation  of  property  bi  proportloD  to 
its  Talne. 

2.  Constitntloaal  law  «=»205(7)^et  Imposing 
lleease  tax  on  dogs,  bet  exempllag  dogs  In 
oKles  of  oertain  olasses,  not  esoonatltutlonal. 

Const  art  1,  I  12,  prohibiting  tiie  gruit- 
ing  to  any  dtlzen  or  class  of  citizens,  privi- 
leges and  Immnnities  not  belonging  equally  to 
all.  was  not  violated  by  Laws  1919,  p.  27,  S  1. 
tmposing  a  specific  license  tax  upon  doRs,  but 
exempting  from  its  provisions  dogs  in  cities  of 
the  first  and  second  classes,  since,  dogs  being 
subject  to  the  police  power,  the  Legislature 
may  make  distinctions  twtween  the  localities  in 
which  they  are  kept,  and  the  purpose  of  the 
Bt^te  lieiiig  to  prevent  iniuries  to  persons  and 
property,  it  was  not  nnreaaooable  to  say  that 
dogs  regulated  by  license  in  cities  of  the  first 
and  second  class  are  less  liable  to  do  injury 
than  unregulated  ownership  in  other  localities. 

3.  Coastttstlonal  law  «s»206<l),  293— Aet  Im- 
posing  spofriflo  iloense  tax  on  riogs  and  pro- 
vlrilsg  for  destmotlon  of  preying  dogs  and 
owner's  liability  for  damages  done  by  them, 
not  In  violation  of  due  process  of  law  and 
special  Immunity  clauses  of  Constitution. 

An  act  (Laws  1919,  p.  27,  f  1)  imposing 
a  specific  license  tax  apoo  dogs,  providing  for 
the  destruction  of  those  on  wblcb  the  taxes 
were  not  paid,  and  thoee  preying  on  domestic 
animals,  and  making  the  owner  liable  for  the 
damages  caused  by  the  latter,  does  not  violate 
tbe  due  process  of  law  dauses  and  special  im- 
munities. Const.  U.  S.  Amend,  art  14,  |  1, 
and  Const  Wash,  art  1,  55  3  and  12. 

4.  Cosstltstlosal  law  ^206(1),  287-^et  ap- 
plying Hoaeys  oolleoted  from  oertain  taxes  to 
spei^  fnsd  and  oertal*  purposes  sot  nnoes- 
stttutlonal. 

An  act  (Lews  1919.  p.  27,  |S  1,  2,  and  5) 
Imposing  a  specific  license  tax  upon  dogs,  and 
providing  that  tbe  owner  or  keeper  of  any  dog 
shall  be  liable  to  the  owner  of  any  animal  killed 
or  injured  by  it,  but  that,  if  the  owner  or  keep- 
er is  unknown,  or  the  damages  unooUectabte, 
the  county  treasurer  shall  pay  to  tbe  owner  of 


the  aafanal  killed,  out  of  a  speclel  fund  Into 

which  moneys  collected  from  license  taxes  were 
to  be  paid,  the  amount  of  damages  sastained, 
did  not  violate  Const  U.  S.  Amend,  art  14, 
I  1,  and  Const.  Wash,  art  1,  ff  3  and  12.  with 
respect  to  due  process  of  law,  and  tbe  grant- 
ing of  immunities  to  one  class  of  ritizeos. 

0.  Justices  of  the  peace  e=»32—Act  asthorlz- 
big  Justices  of  peaoe  to  determine  and  oertny 
to  county  treasurer  danages  by  killing  of  an- 
imals by  dogs  held  oonstitutlonal. 
An  act  (Laws  1919,  p.  27,  |  4)  authorising 
tbe  owner  of  an  animal  killed  or  injured  by  a 
dog  to  present  bis  claim  to  the  nearest  Justiee 
of  the  peaee*  the  latter  to  determine  aad  file 
with  tbe  coon^  treasurer  a  eert^cate  stating 
tbe  amount  of  damages  sastained,  be  to  be  paid 
a  fee  for  so  doing,  was  not  in  contravention  of 
Const  art  2.  §S  10  and  16,  defining  the  juris- 
diction of  justices  of  the  peace,  tbe  acts  re- 
quired of  the  ofBcer  being  ministerial,  ratber 
than  judicial,  and  in  no  way  pertaining  to  his 
duties  as  justice  of  the  peace. 

6.  Statutes  «=»I07(I)— Act  relating  to  dogs 
bold  not  to  embrace  more  than  one  snbjoot 

An  act  (Laws  1919,  p.  27)  impoBing  a  spe- 
cific license  tax  upon  dogs,  creating  a  special 
fund  out  of  which  the  county  treasurer  should 
pay  damages  to  owners  of  animals  killed  by 
dogs,  where  the  owner  of  the  dog  ie  onknowo 
or  financially  irresponsible,  making  it  lawful 
for  any  persos  to  kill  a  dog  found  killing  or 
injuring  domestic  animals,  or  biting  any  per- 
son, and  containing  many  other  provisions  with 
respect  to  tbe  keeping  of  dogs  and  responsibil- 
ity for  damages  caused  by  them,  held  not  in 
violation  of  Const  art  2,  {  19.  providing,  tbtt 
no  act  shall  embrace  more  than  one  subject 
which  shall  be  expressed  in  tbe  title,  that  pro- 
vision not  being  intended  to  prevent  tbe  enact- 
ment of  a  complete  law  on  a  pveo  subject 
but  only  to  prevent  embracing  fai  one  act  whol- 
ly unrelated  subjects. 

Department  1.  ^ 

Appeal  from  Superior  Oourt,  KlttUas 
County;  John  B.  Davidson,  Judge. 

Proceeding  by  James  McQueen  against 
Kittitas  County  and  others,  to  compel  pay- 
ment of  a  daltn  against  tbe  county.  Ju(^- 
ment  for  plaintlfr,  and  defendants  appeaL 
Affirmed. 

Arthur  McGuir^  of  EUaishnrK,  for  sppd- 
lants. 

B.  K.  Brown,  of  EUensburg,  tw  revond- 
mt, 

FUIiLElRTON,  J.  The  Leglslatnre,  at  Its 
biennial  sraslon  of  1919,  passed  an  act  relartng 
to  dogs.  Laws  1919,  p.  27.  By  the  flret  sec- 
tion of  the  act  It  Is  made  the  duty  of  the 
county  assessor  of  each  county,  at  the  time 
of  listing  personal  Koperty  tar  taxatim.  to 
list  all  df^  owned  or  kept  within  bis  com' 
ty,  ^Tlng  the  name  <tf  the  owner  or  keq>er, 
together  with  the  breed,  rise,  color,  and  sex 
of  each  dog.  and  to  assess  a  license  tax  of  H 
upon  eacb  male  dog  and  spayed  female,  and 
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$2.50  OD  eadt  female  dog,  and  to  main  re- 
turn of  such  lists  and  assessmoits  to  the 
county  treasurer,  the  assessments  to  be  col- 
lected as  other  taxes  are  collected.  To  the 
section  were  annexed  the  following  provisos: 

"Provided,  that  in  citieB  of  the  first,  second 
and  third  class  the  license  tax  collected  on 
dogs  shall  be  credited  to  the  funds  as  provided 
b;  ordinance  of  such  city,  and  no  other  tax 
shall  be  levied  or  collected  on  dogs  in  such 
cities:  Provided,  that  said  cities  may  author- 
ise their  humane  sodeties  to  expend  such  li- 
cense tax  in  defraying  the  expenses  of  any  car- 
lying  ont  the  purposes  of  sndi  societies.  All 
fees  and  fines  collected  as  aforesaid  over  and 
above  the  amoont,  of  expenses  required  to  be 
met  by  such  society  shall  be  turned  over  by  It 
to  tiie  city  from  whence  sudi  fines  or  fees  w»e 
obtained." 

By  section  2  of  the  act  there  Is  created  In 
the  county  treasury  of  eacb  county  a  spec^l 
fund  to  be  known  as  the  "domestic  animal 
protection  fund,"  into  which  are  to  be  paid 
all  taxes  collected  under  the  provisions  of 
the  act  This  section  contains  a  proviso  to 
the  tfect  that  if,  at  the  end  of  any  fiscal 
year,  the  amount  to  the  credit  of  the  fond 
named  exceeds  $200,  the  board  of  county 
conunlssi oners  may  transfer  the  excess 
amount  Into  a  wild  animal  bountjr  fund,  to 
be  naed  in  payment  of  bounties  «i  wild  ani- 
mals, pursuant  to  other  i^rovlaloas  of  the 
statute.  Section  8  fixes  the  time  when  the 
aaseaaments  are  <lue  and  payable,  antf  pro- 
vld«  for  the  destruction  of  all  dogs  on  which 
the  taxes  are  not  pattL  The  next  two  sne- 
ceedlng  sections  read  as  fbllom: 

"Sec-  4.  Whenever  any  dog  shall  ktU  or  In- 
jure any  sheep,  sifine  or  domestic  animal,  the 
owner  of  such  animsl  may  present  a  dalm 
for  damages  to  the  nearest  jnstiee  of  the  peace 
and  such  justice  shall  Investigate  the  fscts  and 
determine  the  value  of  such  animal  killed  or 
the  damages  to  soeh  animal  injured,  and  shall 
issue  and  file  with  the  county  treasurer  a  cer-. 
tificate  stating  the  amount  of  damages  sus- 
tained and  shall  be  paid  for  making  such  inves- 
tigation and  filing  such  certificate  out  of  the 
domestic  animal  proteeti<m  fund  a  fee  of  three 
dollars  ($3.00). 

"Sec.  5.  The  owner  or  keeper  of  any  dog 
shidl  be  liable  to  the  owner  of  any  animd  kill- 
ed or  injured  by  snch  dog  for  the  amount  of 
damages  sustained  and  costs  of  collection,  and 
in  case  the  owner  or  keeper  of  such  dog  is  un- 
known or  the  damages  cannot  be  collected,  the 
person  suffering  damages  may  file  a  daim 
for  the  damages  sustained  with  the  county 
treasnrer,  and  upon  making  proof  to  the  sat- 
isfaction of  the  county  treasurer  by  affidavit 
or  otherwise,  that  the  owner  of  the  dog  occa- 
siming  the  damage  is  miknown  or  that  the 
damages  cannot  be  collected  from  snch  owner, 
the  treasurer  shall  pay  to  the  daimant  out  of 
the  domestic  animal  protection  fund  the  amount 
of  damages  sustained  as  certified  by  the  jus- 
tice of  the  peace.  Any  person  who  shall  keep 
any  dog  ot  allow  the  same  to  be  and  remain 
upon  Us  premises  for  a  period  irf  fifteen  di^s 


shall  be  deemed  the  owner  9t  soch  dog  for  the 
purposes  of  this  section.*' 

Section  6  makes  it  lavfttl  for  any  person 
to  kill  a  Aog  found  chasing,  biting,  or  injur- 
ing or  killing  domestic  animals  out  of  the 
inclosure  ot  the  owner,  or  biting  any  diild. 
or  person,  and  provides  that  the  owner  of 
any  dog  which  is  found  phasing,  injuring  or 
biting  any  domestic  animal  or  biting  or  in- 
juring any  child  or  person,  shall  thereafter 
keep  the  dog  In  an  hiclosure  or  under  leash. 
Section  7  makes  it  the  duty  of  any  person 
owulug  or  keeping  a  dog  found  killing  any 
domestic  animal  to  kill  the  dog  within  48 
hours  after  being  notified  of  the  fact,  and 
makes  such  owner  or  keeper  guilty  of  a  mis- 
demeanor, and  punishable  by  fine  If  be  falls 
so  to  do.   Section  8  provides: 

rrUs  act  shall  not  apply  to  dties  of  the 
first  or  second  dass  regola^ig  the  iidfnsing  of 
dogs  by  ordinance." 

On  the  night  and  early  morning  of  Feb- 
ruary 1  and  2  of  1920,  in  Kittitas  county, 
two  vicious  dogs  belonging  to  one  F.  CL 
Smith,  then  a  resident  of  Ellensburg,  in  that 
county,  attacked  a  band  of  blooded  ewe  sheep 
belonging  to  the  respondent,  McQueen,  kill- 
ing certain  of  than,  and  severely  Injuring 
certain  others.  McQueen  prooeeded  mider 
the  sUtute  to  have  his  damages  ascertained, 
and  It  was  found  by  the  Justice  of  the  peace 
to  whom  be  made  etnnplalnt  that  he  liad 
beoi  damaged  the  ravages  of  the  dogs  "in 
the  full  and  just  sum  of  $1,215."  He  then  filed 
a  dalm  for  the  damages  sustained  with  the 
county  treasurer  Kittitas  county,  accom- 
panying the  claim  with  a  showing  to  the  sat> 
isfactlon  of  the  treasurer  that  the  owner  of 
the  dogs  was  financially  Irresponsible,  that 
the  damages  suffered  eonld  not  he  collected 
from  him.  and  demanded  paymait  from  Oie 
fund  named.  Payment  was  refused,  and  he 
Instltnted  thia  proceeding  to  compel  pay- 
ment. On  the  trial  in  the  court  below  ho 
recovered,  and  the  county,  and  county  offi- 
cers named  as  defendants,  appeaL 

The  sole  questlmi  presented  to  this  court 
Is  the  constitutional!^  of  the  cited  act  The 
appdiants  c<ntend  that  the  act  Is  unconsd- 
tutiraial,  for  the  reasons  (we  quote  ^om 
their  brief): 

**(a)  Because  it  imposes  a  spedflc  tax  on 
dogs  in  contravention  of  sections  1  and  2,  art. 
7,  of  the  state  Constitution. 

"(b)  Because  it  grants  spedal  rights  to  own- 
ers of  domestic  animals  in  contravention  of 
section  12.  art.  1,  of  the  stste  Constitution. 

"(c)  Becaose  tt  takes  the  property  of  one 
dass  ot  dtisens  without  doe  process  of  law 
and  grants  immunities  to  one  class  of  dtt- 
zens,  snd  is  unequal  in  its  spplication  on  all 
dasses  of  citizens,  in  contravention  of  sec- 
tion 1,  art.  14,  of  the  Constitution  of  the  Unit- 
ed States,  and  sections  8  and  12,  art.  1,  of  the 
istato  Oonstitotlon. 
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"(d)  Becaaie  it  srants  Jarlsdlction  to  the 
Justice  of  peace  in  coDtraveotion  of  sections  1, 
fl;  and  10,  ut.  4,  of  the  state  Constitntioa. 

"(e)  Beeaase  the  act  embraces  many  sub- 
jects, and  they  are  not  expressed  In  the  title, 
in  contravention  Of  secttOD  19,  art.  2,  of  the 
state  Constitution." 

[1]  The  sections  of  the  Constitution  died 
In  the  first  of.  the  reasons  stated  relate  to  the 
taxation  of  property.  In  so  far  as  they  are 
material  to  the  contentions  made,  they  pro- 
ride  that  all  property  tn'  the  state  not  ex- 
empt under  the  laws  of  the  United  States,  or 
under  the  state  Constitution,  shall  be  taxed 
in  proportion  to  Its  value,  and  that  the  Leg- 
islature shall  provide  by  law  a  uniform  and 
e<iual  rate  of  assessment  and  taxation  on  all 
property  according  to  Its  value  In  money. 
The  argument  Is  that,  since  dogs  In  this  state 
are  expressly  declared  by  sUtute  to  be  per- 
sons! property,  they  must  be  taxed  under 
these  provisions  of  the  Constitution  accord- 
ing to  their  value  In  money,  as  other  person- 
al property  la  taxed;  hence  any  statute  or 
ordlnancq  which  taxes  them  in  arbitrary 
sums  regardless  of  value  is  invalid.  It  la 
true  that  the  Le^slatnre,  for  the  purposes 
of  the  criminal  statutes,  has  declared  dogs 
to  be  personal  property  (Rem.  Oode,  f  2303, 
flubd.  11);  but,  notwithstanding  this,  dogs 
do  not  stand  on  the  same  plane  with  hOTses, 
cattle,  sheep,  and  other  dmnesticated  ani- 
mals. There  Is  in  them,  at  best,  but  a  <iuall- 
fled  property,  and  the  declaration  ot  one 
Legislature  that  Uiey  are  personal  property 
will  act  prerait  a  subsequent  Lq^ature 
from  enacdng  statutes  with  rtferenee  to  them 
Inconslstait  witii  the  declaration. 

It  Is  the  last  act  of  the  Legislature  which 
authoritatively  speaks,  and  all  prior  acts  In- 
coiuilstent  tharewith,  whether  expresdy  re- 
pealed or  not,  must  give  way  thereto.  On 
the  general  questlfm*  it  is  the  almost  unlver- 
■al  curreot  of  authorltr  that  iog^  are  a  sub- 
ject of  Um  police  power  of  the  state,  and] 
their  keeping  subject  to  any  form  of  license  ! 
and  reflation,  even  to  absolute  probibttion.  I 
Within  these  principles  it  cannot  be  said 
that  the  license  tax  Imposed  by  the  present  I 
statute  la  intmical  to  any  limttatton  of  the 
taxing  power  prescribed  by  the  Constitution. 

tl]  The  section  of  the  Constitution  cited  in 
the  second  of  the  reasons  given  prohibits 
granting  by  law  to  any  citizen,  class  of  dti- 
zens,  or  corporatimi  other  than  municipal, 
privileges  and  immunities  which,  under  the 
same  circumstances,  shall  not  equally  belong 
to  all  citizens  and  corporations.  It  is  clalnied 
that  this  provision  of  the  Constitution  Is  vio- 
lated by  the  act,  because  dogs  in  cities  of  the 
first  and  second  class  which  regulate  the  li- 
censing of  dogs  by  ordinance  are  exempted 
from  the  provisions.  But,  since  dogs  are  a 
subject  of  the  police  power,  we  see  no  rea- 
son why  the  Legislature  may  not  make  dls- 
tinctions  brtwem  breeds,  slses,  and  the  lo- 


calities tn  which  they  are  k^tt  Hie  object 
of  the  statute  la  protection.  The  purpose  is 
to  prevent  Injuries  to,  persons  and  property 
by  dogs.  Any  distlnctitm,  founded  up(m  rea- 
son, at  least.  Is  therefore  valid,  and  we  see 
no  reason  why  the  Legislature  could  not  say 
that  dogs  regulated  by  llc^mse  In  cities  of 
the  first  and  second  class  are  less  liable  to 
do  injury  than  unregulated  ownerah4>  ta 
other  localities. 

[3]  The  third  contention,  that  an  act  such 
as  the  one  here  in  Question  violates  the  due 
process  of  law  clause  of  the  federal  Consti- 
tution, was  met  and  answered  in  the  nega- 
tive by  the  Supreme  Court  ot  the  United 
States  in  Senvell  v.  New  Orleans,  etc..  Rail- 
way Co.,  166  U.  S.  698, 17  Sup.  Ot.  683,  41  L 
Ed.  1169.  The  plaintiff  there  sued  to  recov- 
er the  value  of  a  dog  run  over  and  killed  by 
a  car  of  the  railway  company.  The  defoue 
was  that  the  owner  had  not  complied  with 
the  state  laws  or  city  ordinances  with  re- 
spect to  the  keeping  of  dogs.  In  the  lower 
court  the  plaintiff  recovered.  The  Judgment 
was  reversed  by  the  appellate  court  of  the 
state,  from  whence  it  was  taken  to  the  Su- 
preme Court  of  the  United  States  on  the 
question  whether  the  statute  or  ordinances 
violated  the  Fourteenth  Amendment  to  the 
federal  Constitution.  Sir.  Justice  Brown  de- 
livered the  opinion  of  the  court,  and  from 
his  very  Interesttng  discussion  we  excerpt 
the  following: 

"By  the  common  law,  aa .  wdl  as  the  law 
of  most,  if  not  all  of  t^ie  states,  d<^  are  so 

far  recognized  as  property  that  an  action  wiD 
lie  for  their  conversion,  *  •  *  altboogli,  io 
the  absence  of  a  statute,  they  are  not  regardeii 
as  the  subjects  of  larceny.  •  *  •  The  very 
fact  that  they  are  without  the  protection  of  the 
criminal  laws  shows  that  property  in  dogs  is 
of  an  imperfect  or  qualified  nature,  and  that 
they  stand,  as  it  were,  between  animals  fene 
nature  In  which,  until  kHled  or  subdued,  there 
is  no  property,  and  domestic  animals  In  whidi 
the  right  of  property  is  perfect  and  complete. 
*  *  *  Even  if  it  were  ^sumed  that  dop 
are  property  in  the  fullent  sense  of  the  word, 
they  would  still  be  subject  to  the  police  power 
of  the  state,  and  might  be  destroyed  or  other- 
wise dealt  with,  as  in  the  judgment  of  the  Leg- 
islature la  necessary  for  flia  protection  vt  tu 
citizens.  That  a  state,  tn  the  bona  fide  exer- 
cise of  its  police  power  may  interfere  with  pri- 
vate property,  and  even  order  its  destraetiOB, 
is  as  well  settled  as  any  legislative  power  can 
be,  which  has  for  its  objects  the  welfsre  and 
comfort  of  the  citizen.  *  *  *  It  la  true  that 
under  the  Fourteenth  Amendment  no  state  can 
deprive  a  person  of  bis  life,  liberty  or  property 
witliout  due  process  of  law;  but  in  deteimin- 
Ing  what  is  due  process  of  law  we  are  bound  to 
consider  the  nature  of  the  proper^,  the  neces- 
sity for  Its  sacrifice,  and  the  extent  to  which  it 
has  heretofore  been  regarded  aa  witlitn  the  po- 
lice power.  So  far  aa  property  is  inoffensiTe 
and  harmless,  it  can  only  be  condemned  and 
deatoyed  by  legal  proceedings,  with  due  notice 
to  the  owner;  but  so  far  as  it  is  dangerous  to 
the  safety  er  health  of  the  commanltj,  doe  pre* 
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MU  of  law  may  aathoria«  tti  summary  deatmc- 
tion.  •  •  *  Althoagb  dogs  are  ordinarily 
hannlesa,  th«y  preserve  some  of  their  heredi- 
tary volfisfa  instincts,  which  occasionally  break 
forth  in  the  destmction  of  sheep  and  other 
belpleaa  eninalB.  Others,  too  small  to  attack 
thtea  animala,  are  aimply  Tidooa,  lurfsy  and 
pestilent.  Aa  their  depredationa  are  often  com- 
mittefl  at  night,  it  la  usually  impossible  to  iden- 
tify the  dog  or  to  fix  the  liability  upon  the 
owner,  who,  moreover,  fs  likely  to  be  pecuniari- 
ly irresponsible.  In  short,  the  damages  are 
Qsoally  BQcb  as  are  beyond  the  reach  of  judi- 
da]  process,  and  legislation  of  a  drastic  nature 
is  necessary  to  protect  persons  and  property 
from  destruction  and  annoyance.  Such  legisla- 
tion ia  elaarly  within  the  potice  power  of  the 
state.  It  ordinarily  takes  the  form  of  a  lieensa 
tax,  and  the  identiiBcation  of  the  dog  by  a  col- 
lar and  tag,  apon  wliidi  the  name  of  the  owner 
is  sometimes  reqalred  to  be  engraved,  but  oth- 
er remedies  are  not  uncommon. 

"In  LooisiaDa  tbere  is  only  a  conditional 
property  in  dogs.  If  they  are  given  in  by  the 
owner  to  the  assessor,  and  placed  upon  the  as- 
sessment t<i31m,  they  are  mtltled  to  the  same 
legal  gnarantlM  aa  other  paramal  property, 
though  in  actiftna  for  tb^  death  or  injary  the 
owner  ia  limited  In  the  amount  of  his  recovery 
to  the  value  fixed  by  himself  in  the  laat  assess- 
ment It  is  only  onder  these  restrictions  that 
dogs  are  recognized  aa  property.  In  addition 
to  this,  dogs  are  required  by  the  munidpal  ordi- 
nance, of  New  Orleans  to  be  provided  with  a 
tag,  obtained  from  the  treaaurer,  for  which  the 
owner  pays  a  Ucenaa  tax  of  two  dtrilan.  While 
these  regulations  ara  more  than  ordinarily 
stringent,  and  might  be  declared  to  be  nnconsti- 
ttitional,  if  applied  to  domestic  animals  gener- 
ally, there  fs  nothing  in  them  of  which  the  own- 
er of  a  dog  has  any  legal  right  to  complain.  It 
is  purely  within  the  discretion  of  the  Legisla- 
ture to  say  bow  far  dogs  shall  be  recognized  as 
property,  and  under  what  restnctioos  they  shall 
be  permitted  to  roam  the  streets.  The  statute 
reaUy  pots  a  preminm  upon  valuable  doga,  by 
iMng  them  a  reeogniaed  position,  and  by  per- 
mitting the  owner  to  put  his  own  estimate  ap- 
on them. 

"There  ia  nothing  in  this  law  that  Is  not  with- 
in the  police  power,  or  of  which  the  plaintiff 
has  a  right  to  complain,  and  the  judgment  of 
the  Court  of  Appeals  ia,  therefore,  affirmed." 

See,  also,  cases  collected  In  8  A.  L.  R.  74. 

[4]  It  is  further  argued,  in  connection  with 
the  claosea  of  the  Gtmstltutlon  cited,  that  the 
act  Is  invalid  because  the  money  collected  aa 
taxes  is  not  applied  to  the  general  funds  of 
the  taxing  power,  but  la  kept  separate,  and 
apiriied  to  the  payment  of  damages  caused 
by  the  depredations  of  dogs,  and  other  pur- 
poses not  strictly  public.  But  statutes  of 
this  sort  have  been  sustained  by  the  courts 
vlth  sutiBtantial  uniformity.  See  McGlone 
V.  Womack,  129  Ky.  2T4,  111  S.  W.  688,  17 
L.  B.  A.  (N.  S.)  865;  Bandall  t.  Patdi,  118 
M&  808,  106  Atl.  97,  8  A.  Lw  B.  8S. 


Ttx9  principle  also  reoelTed  the  aaiicUML 
of  tbla  court  In  the  case  of  State  ex  Da- 
Tls-Smlth  Co.  T.  OlauBen,  6S  Wash.  156.  117 
Pat  UOl,  87  li.  B.  A.  (N.  S.)  466.  In  that 
case  the  craistltaticmaUty  of  the  Workmen's 
Oompenaatton  Act  was  involTed.  Tbe  act 
provided  f<nr  tbe  eoUectton  .of  a  lunA  fnnn 
tbe  operators  of  certain  tnisinesaeB,  doiCHni- 
natod  by  tbe  act  as  extrabaxoxdous,  and  pro- 
vided that  the  fund  sboald  be  used  In  con«- 
pensatlng  workmen  engaged  in  the  bwdneas 
for  Injuries  suffered  wbUe  so  engaged.  It 
was  held  that  tbe  act  did  no^  for  that  rea- 
son, violate  «ay  of  tbe  i«orlBlons  oi  the 
Oonstitutkm  above  dted. 

[I]  Tbe  fourth  objectloa  Is  that  tbe  statute 
grants  Jurisdiction  to  Justices  of  the  peace 
In  etnitraraitlon  of  sections  16  and  10  of 
artlcia  2  ^oC  tbe  state  )0(Histitutl<ML  Tbm 
argument  In  siQVort  at  tbe  contentku  as- 
Bumes  that  the  provision  of  tbe  statute 
authorising  complaints  of  losses  to  be  made 
to  a  Justlco  of  tbe  peace,  and  autbmUng 
that  (rfBcer  to  sseotaln  and  cortll^  to  tb* 
amoont  of  damages  suffered,  vests  in  tbe 
officer  Jtidldal  powers  forbidden  by  these 
sections.  We  think  the  contention  unfound- 
ed. Tbe,  act  required  of  tbe  officer  is  minis* 
terial,  rather  than  Judicial,  and  Is  one  that 
might  have  beea  legally  conferred  on  any 
other  person  or  body  of  peraons.  Tbe  duty 
imposed  is  one  whldi  in  no  way  pertains  to 
tbe  office  of  Justice  of  the  peace.  It  Is  a  pow- 
er conferred  on  tbe  Individual  holding  the 
office,  not  aa  a  part  of  the  duties  of  tbe  office, 
but  as  something  separate  and  apart  there- 
from. This,  we  are  clear,  was  within  tbe 
power  of  tbe  Legislature. 

[6]  Finally,  It  Is  contended  that  the  act 
embraces  more  tban  one  subject,  and  Is  thus 
In  violation  of  section  19  of  article  3  of  tbe 
Constitution,  wblcb  provides: 

"No  bill  diall  embrace  more  than  one  spl^ect, 
and  that  diall  be  expressed  bi  the  title.** 

But  tbla  iffovl8l(m  of  tbe  Oonatltutlon  was 
Intended  to  prevent  the  Legislature  from 
embracing  In  one  act  wholly  unrelated  sub- 
jects ;  It  was  not  intended  to  prevent  the  en- 
actment of  a  complete  law  on  a  given  subject, 
even  though  tbe  provisions  of  tbe  law  may  be 
numeroua  and  varied.  The  question,  then, 
always  la.  Does  the  act  contain  onrelated 
matters?  Tested  by  tbe  rule,  we  are  unable 
to  see  that  this  act  contains  any  provision 
not  proper  to  be  Included  In  its  subject  aa 
expressed  by  Its  title. 

The  Judgment  Is  affirmed. 

PARKER,  g  J.,  and  HOLOOHB,  BRIDO- 
BS,  and  MACKINTOSH,  JJ.,  omcnr. 
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HOPPIN  V.  MUNSEY.    (U  A.  2845.) 

(Sapreme  Court  of  California.   May  19,  1921. 
BehearinK  Denied  June  10, 1921.) 

1.  Veidor  Mi  pNrobwer  ^l87-^Aeeeptam« 
of  payments  overdue  axtendt  tlmftfor  baluw 
oaly  for  reaaoaable  time. 

The  acceptance  b;  a  vendor  of  payment  ct 
u  portion  of  the  overdoe  intereet  after  the  in- 
etaUments  on  the  principal  were  all  overdae 
does  not  eliminate  the  provisions  of  the  con- 
tract that  time  was  of  its  essence,  that  the 
purchaser*!  failnre  to  make  the  payments  eboold 
release  the  vendor  from  all  obligation  to  con- 
vey, and  that  the  payments  already  pnade  ehonld 
be  forfeited  hj  toch  faflare,  but  its  only  effect 
as  to  the  future  was  to  give  the  purchaser  a 
reaaonable  time  after  the  paymeDt  within  which 
to  perform  his  part  of  the  eoatraefc. 

2.  Appeal  and  arret  «s>93l(4)— Fladlag  as  to 
raasonabia  time  for  payment  of  balanoa  due 
M  ooatract  implied. 

What  is  a  reasonable  time  within  which  a 
purchaser  is  required  to  pay  the  balance  due 
OD  his  contract  after  the  vendor  has  accepted 
payment  of  a  portion  of  the  interest  when  all 
the  principal  was  overdue  depends  on  the  par- 
ticular circumstances  in  the  case  and  is  pri- 
marily a  question  of  fact  for  determination  by 
the  trial  court,  and  in  support  of  a  Judgment 
for  the  vendor  the  Supreme  Court  must  aa- 
aume  that  the  trial  court  had  found  such  rea- 
sonable time  had  expired  before  the  vendor 
refused  to  accept  a  subsequent  payment 

3.  Vendor  and  pnrchaser.«=>34l (3)— Evidence 
held  to  vrarrant  finding  reasonable  time  for 
further  payments  had  expired. 

In  a  suit  by  the  assignee  of  a  purchaser 
to  recover  money  paid  by  tiie  purchaser  upon  a 
contract  for  the  aale  of  land,  e^dence  .that  less 
than  one-rixth  of  the  purcbaae  price  had  been 
paid,  and  that  all  of  the  accrued  Interest  had  not 
been  paid,  and  that  the  purchaser  had  never 
been  put  io  possession  of  the  premises,  held  to 
sustain  the  conrt's  finding  that  a  reasonable 
time  for  the  payment  bad  elapsed  when  the 
parcbaser  tendered  a  new  payment  four  months 
after  the  last  payment  of  a  ptnrtion  of  the  In- 
terest had  been  accepted. 

4.  Vendor  and  parchaser  1 48— Tender  of 
deed  unneoeesary  If  It  would  fruitless. 

Under  Civ.  Code,  |  1511.  eubd.  3,  providing 
that  formal  tender  is  excused  when,  the  person 
who  should  have  made  it  is  indaced  not  to  do 
so  by  an  act  of  the  other  party  naturally  tend- 
ing to  have  that  effect,  a  tender  of  a  deed  of 
conveyance  by  the  purchaser  to  the  vendor  is 
not  necessary  to  entitle  the  vendor  to  forfeit 
the  contract  where  the  declarations  of  the  pur- 
chaser Indicate  that  such  a  tender  would  b« 
fruitless. 

5.  Vondor  and  pnroliaser  ^148  —  Tradw  of 
dsnd'  lield  excnaed  by  pnmhassr's  stntemant 
he  ooBld  not  pny. 

Where  the  purchaser  informed  the  vendor 
■when  the  latter  declined  to  accept  a  small  pay- 
ment upon  the  accrued  interest  and  demanded 
a  payment  upon  the  prindpal  that  he  could  not 


pay  anything  on  the  principal  at  that  time,  but 
hoped  at  the  end  of  the  season  to  be  able  to 
pay  a  small  portion  of  It,  the  tender  by  the 
vendor  of  a  deed  of  conveyance  was  onneces- 
nary  to  entitle  him  to  forfett  the  purchuer^ 
rights  under  the  contract. 

6.  Vendor  and  purchaser  <s=»95(2)— Payments 
hold  farfelted  to  vendor  notwlthatamdlna 
eeptanoe  of  partial  payments  after  matarity. 

Where  a  contract  for  the  sale  of  land  pro; 
vided  that  on  the  purchaser's  failure  to  com- 
plete the  payments  the  amounts  theretofote 
paid  should  be  forfeited  to  the  vendor,  the  ac- 
ceptance by  the  vendor  after  all  payments  of 
the  principal  had  become  overdue  of  a  portion 
of  the  accrued  interest  does  not  preclude  his 
right  to  forfeit  the  payments  msde  by  the  pur- 
chaser, especially  where  the  purchaaer  did 
not  tender  payment  of  the  balance  until  more 
than  four  months  after  the  vendor  had  conveyed 
to  another  with  the  purchaser's  knowledgs. 

7.  Vendor  and  parahaser  «s»95(2),  101— Rt- 
peatsd  aeceptanee  of  small  overdan  payneatt 
held  not  walvar  af  forfeltnra  roqirirlnp  van- 
dor  to  fllva  notlea  of  Intontlon  to  farfatt. 

The  fact  that  the  vendor  had  in  the  past  re- 
peatedly accepted  small  payments  on  the  ac- 
crued interest,  though  it  waived  previous  de- 
faults, did  not  waive  the  condition  of  the  con- 
tract for  forfeiture  of  the  payments  made  on 
the  purchaser's  failure  to  complete  the  pay- 
ments, and  does  not  require  the  vendor  to  give 
formal  notice  of  intention  to  forfeit,  esiiecfslly 
where  the  purchaser  had  not  been  given  pos- 
session and  bis  conduct  showed  a  disposition  to 
postpone  performance  indefinite]^  for  apeenla- 
tive  purposes. 

8.  Appeal  and  niror  «s»l056(3)— Exelnion  af 
avidaaoa  as  to  as  option  held  harmless  where 

option  oould  not  give  any  righta. 

In  an  action  by  the  aqslgnee  of  a  purdiasMr 
for  breach  of  a  contract  for  the  sale  of  land, 

the  exclusion  of  evidence  that,  before  the  ven- 
dor bad  refused  to  accept  further  payments  by 
the  purchaser,  be  had  given  an  option  to  anoth- 
er for  the  same  property,  was  harmless,  where 
the  option  does  not  appear  to  have  been  sup- 
ported by  any  consideration,  and  there  was  ns 
evidence  that  It  was  carried  oat  before  its  ex- 
piration. 

In  Bank. 

Appeal  from  Superior  Conr^  Los  Ai^Eela 
County;  Fred  H.  Taft,  Judge. 

ActloD  by  H.  I.  Hoppln  against  Fred  B. 
Hnnaey  on  a  contract  for  the  sale  4tf  reel 
estate.  Judgment  tor  defendant,  and  iriatn- 
tiff  appeals.  Affirmed. 

George  W.  McDiU,  of  Los  Angeles,  for  ap- 
pellant 

Donald  Barker,  of  Los  Angeles  (Wm.  H. 
Neblett,  of  Loo  Angeles,  of  oounsel),  ta  ra- 

apondent. 

SHAW,  J.  This  Is  an  action  by  the  as- 
signee of  a  vendee  to  recover  money  paid  by 
his  assignor  to  the  vendor  upon  a  contract  of 
sale  of  real  estate,  including  certain  taxes 
paid  on  the  land.  The  defendant  had  Jndg- 


«p»ror  eUiar  oases  see  sema  topis  and  KBT-NtrHBBB  In  all  Key-Mumbared  DliesU  and  Indexes 
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ment  In  the  court  below,  from  which  the 
plaintitf  appeals. 

Tba  contract  <rf  sale  waa  made  between 
Ifnnaey,  the  defendant,  and  one  V.  W.  Ab- 
bott,  aaslgnor  of  plalnttfT  aa  aforesaid.  The 
complaint  alleges  that  on  September  14, 1014, 
ICnnsey  and  Abbott  executed  an  agreemmt 
whereby  Umuey  agreed  to  sell  to  Abbott 
eertaln  real  estate  tm  $1,600,  iMyable  aa  fol- 
loira:  9260  In  cash,  then  and  thwe  paid; 
$67S  oa  or  before  September  10,  1916.  and 
fOTS  on  or  before  September  10,  1016,  with 
Intereat  on  said  Installmenta  from  the  date 
of  the  contract  until  paid  at  7  per  cent  per 
annom,  payable  quarterly ;  that  be  had  from 
time  to  time  made  certain  payments  on  the 
contract  corering  portions  of  the  Interest  ao- 
endng  thereon,  amoonting  In  all  to  |1(^.- 
68 — the  last  payment  being  ^  on  Hardti  SI, 
1017— and  had  also  paid  certain  taxes  upon 
the  land  amoiuitlng  to  $45^;  that  on  Au- 
gust 20,  Wn,  Uuns^,  without  having  ten- 
dered to  Abbott  a  deed  of  said  property  and 
witlioat  having  demanded  tbe  payment  of 
tbe  remainder  of  the  omtract  price  from 
blm.  sold  and'  conveyed  tbe  proper^  to  one 
Clara  H.  Hacfcey;  that  thereafter  and  be- 
fore Uw  commencement  of  this  action  Ab- 
bott tendered  to  Mnnaey  fhe  whole  amount 
of  principal  and  Interest  thCT  due  on  said 
contract  of  sale  and  demjinded  of  Ifunsey 
that  he  cause  said  property  to  be  conveyed 
to  Abbott;  that  Munsey  r^sed  tbe  mm 
offered  and  refused  to  cause  any  conveyance 
of  the  property  to  be  made  to  Abbott;  and 
that  after  said  demand  and  refusal  Abbott 
asMxned  to  tbe  plaintiff  all  his  rigfato  and 
claims  agninst  Munsey.  Tbe  prayer  was  for 
a  Judgment  for  the  sum  of  $448.51. 

The  answer  admitted,  by  not  denying,  tbe 
allegation  that  Munsey  had  not  tendered  a 
deed  to  Abbott  and  the  allegations  that  Ab- 
bott had  tendered  to  Munsey  tbe  principal 
and  Interest  due  on  the  contract  and  had  de- 
manded a  conveyance  thereof  from  Munney 
to  him,  which  Munsey  bad  refnsed  to  exe- 
cute or  cause  to  be  executed.  These  auc- 
tions therefore  stand  as  admitted  fbr  the 
purposes  of  the  case. 

The  answer  further  alleged  that  the  con- 
tract provided  that  time  was  of  tbe  essence 
thereof,  and  that  on  tbe  fallnre  of  Abbott  to 
comply  with  Its  terms  Munsey  should  be  re- 
leased from  all  obligation  In  law  and  equity 
to  convey  the  property,  and  that  Abbott 
should  thereupon  forfeit  all  right  thereto 
and  to  all  moneys  theretofore  paid  thereun- 
der; that  prior  to  said  conveyance  by  Mun- 
sey to  Mackey  as  alleged  in  the  complaint 
Abbott  was  in  default  for  failure  to  pay  the 
principal  and  Interest  due  on  the  contract 
price ;  that  thereafter,  and  before  said  con- 
veyance to  Mackey,  Munsey  had  demanded 
of  Abbott  the  payment  of  all  of  the  remainder 
of  the  principal  and  Interest  of  the  contract 
price,  but  said  Abbott  failed  to  pay  the  same; 
that  because  ot  aald  default  and  failure  he 
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(Muiuey)  had  declared  a  forf^tnre  of  the 
rights  of  Abbott  under  the  contract;  and 
that  defendant  was  thereby  rtieased  froip 
all  oM^tlra  to  convey  to  Abbott  and  waa 
entitled  to  retain  the  mon^  paid  to  him  by 
Abbott 

The  court  found  tiiat  Mnnaey  conveyed 
the  property  to  Mackey  on  August  21.  1917, 
but  that  before  doing  so,  and  after  the  ma- 
turity of  tbe  whole  ot  tbe  contract  price, 
Munsey  demanded  tnm  Abbott  the  payment 
of  the  principal  thereof,  and  that  he  was  at 
that  time  excused  from  tendering  a  deed  of 
the  property  to  Abbott  by  the  fact  that  Ab- 
bott then  and  there  declared  that  he  was  un- 
able to  pay  the  same  and  failed  to  comply 
vrith  the  demand  for  payment ;  that  Abbott 
made  no  payment  or  offer  of  payment  of  the 
contract  price  or  any  part  thereof  between 
tbe  time  he  declared  himself  unable  to  pay 
the  price  and  the  month  of  January,  1918; 
that  the  tender  ao  made  m  1918  was  not 
made  within  a  reasonable  time  after  the  ao 
ceptance  of  the  last  payment  of  on  the 
overdue  Interest,  which  was  on  March  31, 
1017;  that  tbe  conduct  of  Abbott  was  teach 
aa  to  Justify  Munsey  In  acting  on  tbe  belief 
that  Abbott  could  not  and  did  not  Intend  .to 
pay  the  price  within  a  reasonable  time  after 
such  waiver  as  resulted  from  the  acceptance 
of  said  $5.  It  also  fonnd  that  tbe  contract 
was  In  tbe  form  alleKPd  in  the'snswer,  and 
that  Munsey  had  declared  a  forfelfnre  of 
the  rights  of  Abtwtt  before  malting  tbe  con- 
veyance to  Mackey  and  after  having  demand- 
ed of  Abbott  the  payment  of  the  balance 
owing  upon  the  contract  price,  and  that  Mnn- 
aey was  JuRtlfied  In  refusing  tbe  tender  made 
In  January.  1918.  It  thereupon  cnnrluded 
that  the  plaintiff  was  not  entitled  to  recover 
any  part  of  tbe  money  paid  on  the  contract 
by  Abbott  and  raidered  Judgment  accord- 
ingly. 

The  facts  admitted  by  the  pleadlne;)  are  to 
be  taken  in  connection  with  tbe  evldenr-e  In 
the  case,  so  far  as  they  may  nfvilst  In  deter- 
mlnlng  the  weight  thereof  and  the  inferences 
to  be  drawn  therefrom.  Since  the  findings 
were  In  favor  of  the  defendant  the  evidence 
must  be  considered  In  the  light  most  fnvor- 
able  to  the  defendant,  and  tbe  testimony  of 
tbe  defendant  Is  to  be  considered  as  the 
truth,  so  far  as  It  Is  Inconsistent  with  the 
evidence  offered  In  behalf  of  the  plnintiff. 

The  plaintiff  contends  that  these  findings 
are  contrary  to  the  evidence,  and.  second, 
that,  even  If  correct,  they  do  not  support  the 
Judgment. 

Tbe  following  facts  appear  from  the  evi- 
dence: The  first  Installment  of  tbe  price  was 
due  on  S^tember  10,  1915.  Up  to  that  time 
Abbott  had  made  six  payments,  amounting 
In  the  aggregate  to  $70.92,  which  was  not 
snfllclent  to  pay  even  the  Interest  then  ac- 
crued. Thereafter  and  prior  to  September 
10,  1916,  when  the  whole  sum  fell  due,  seven 
small  sums  were  paid,  amounting  to  $54.76. 
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The  def&ult  contlDTied.  and  on  Febmary  12, 
1917,  nothing  mare  baring  been  paid,  Mou- 
sey gave  to  Abbott  a  notice  In  wxttiDg,  signed 
by  Munsey,  as  follows: 

"In  reply  to  ypar  note  of  tte  10th,  jnst  to 
hand,  I  wish  to  notify  yon  that  nnlesa  yon  pay 
up  the  iDterest  amoonting  to  f84  before  the 
lOtb  of  Marcb.  1917, 1  wfll  have  to  cancel  deal 
with  you  on  lot. 

"I  have  waited  long  enough  for  payments  past 
due,  but  will  not  wait  longer  on  Interest,  which 
Is  a  year  cow  past  doe. 

"Then  when  yon  catch  up  with  interest  I 
will  expect  some  money  paid  on  lot  in  a  reason- 
able time. 

"As  I  told  yon  before  I  was  wUUng  to  give 
you  a  chance  as  long  as  yon  kept  interest  paid 
np  and  am  willing  to  still  give  yon  chance  if 
yon  will  keep  interest  paid,  but  now  yon  are  so 
far  behind  on  interest  I  must  inaiat  on  it  be- 
ing paid  as  per  abore  notice." 

Thereafter  Abbott  paid  $10  on  March  6, 
1917,  $12  on  March  18, 1917,  and  $6  on  March 
SI,  1917.  Nearly  all  of  the  payments  bad 
been  made  by  checks  sent  to  Munsey  by  mall 
These  payments  lacked  $60  of  paying  the 
OTerdne  Interest  On  July  31,  1817,  Munsey 
Teoeived  from  Abbott  through  the  mail  a 
check  for  $22.  No  offer  of  payment  had  been 
made  In  the  meantime.  The  same  day  Mun- 
sey called  on  Abbott  and  returned  the  dieck, 
saying  that  he  could  not  accept  such  a  small 
amoont  Abbott  said  that  be  waa  unable  to 
pay  any  more;  that  If  Munsey  would  wait 
until  the  summer  season  was  over  be  might 
possibly  pay  up  the  interest.  Munsey  asked 
for  a  payment  on  the  principal,  to  which  Ab- 
bott replied  that  he  could  not  make  a  pay- 
ment on  the  principal  nor  pay  the  Interest 
due  at  that  time.  Hie  question  was  then 
asked  of  Munsey,  "What  else  did  you  say  to 
him  as  to  yoar  reason  for  dedlnlng  the 
amountr  to  which  the  answer  was,  "In  the 
first  place  that  be  bad  gone  a  year  and  some 
months  b^lnd'ln  his  interest;  that  I  had 
given  htm  prevlons  notice  four  months  previ- 
ous and  I  supposed  that  he  had  sot  been  able 
to  meet  It,  and  was  surprised  to  receive  sudi 
sum.  after  four  months  had  expired  on  this 
notice  and  that  I  needed  the  mon^  and  that 
I  sold  the  lot"  Abbott  never  was  In  posses- 
sion of  the  property,  and  he  had  no  right  of 
possession  thereof  undor  the  contract.  Ab- 
bott's testimony  was  to  the  effect  that  Mun- 
sey demanded  full  paymoit,  and  that  he<Ab- 
botf)  said  that  he  waa  unable  to  make  pay- 
ment, but  that  he  was  negotiating  a  loan  and 
expected  to  pay  up  when  he  got  the  money. 
As  the  sale  to  Clara  H.  Mac^ey  was  for 
$1,600.  whtdi  was  only  about  $50  more  than 
was  due  from  Abbott,  the  court  evidently 
doubted  the  good  faith  of  Abbott's  statement 
about  the  loan. 

[1]  It  may  be  admitted  that  the  accept* 
ance  by  Munsey  of  the  two  small  payments  <m 
March  18  and  March  31,  1917,  operated  as  a 
waiw  of  On  donand  owtained  In  the  notice 


of  February  12tta  and  of  any  right  to  declare 
a  forfeiture  as  of  the  date  of  March  lOth 
fixed  .In  said  demand.  It  waived  all  past  de- 
faults in  performance,  but  It  did  not  alter 
the  terms  of  the  contract  with  regard  to  the 
future  or  eliminate  as  to  future  occurrences 
the  three  provisions  that  time  was  of  its  es- 
sence, that  if  Abbott  failed  to  comply  with 
its  tenns  Munsey  should  be  released  from  all 
obligation  to  convey,  and  that  the  payments 
already  made  should  be  forfeited  by  such  fail- 
ure. Its  only  effect  as  to  the  future  was  to 
give  Abbott  a  reasonable  time  after  the  pay^ 
ment  on  March  31, 1917,  within  which  to  p^ 
form  his  part  of  the  contract  ITnquestlw- 
abiy  it  did  not  extend  the  time  of  payment 
further  than  that.  It  therefore  follows  that 
Immediately  upon  the  expiration  of  such  rea- 
sonable time  Munsey  could  have  made  ten- 
der of  a  deed  and  demanded  full  paymrat, 
and  that  upon  the  failure  of  Abbott  to  com- 
ply with  the  demand  he  could  at  once  have 
begim  an  action  against  Abbott  for  specific 
performance,  or  to  foreclose  Abbott's  rights, 
or  for  damages  for  breach  of  the  contract 
Glock  V.  Howard,  123  Cal.  10,  55  Pac.  7ia 
43  L.  R.  A.  199,  69  Am.  St.  Hep.  17 ;  KeUer 
V.  Lewis,  63  Cal.  118;  Fairchlld  v.  Mollan, 
90  Cal.  194,  27  Pac  201. 

(2, 3]  The  question  of  what  is  a  reasonable 
time  depends  In  each  case  upon  its  own  par 
tlcular  drcumstances.  It  is  primarily  a 
question  of  fact  for  the  determination  of  the 
trial  court  In  support  of  the  findings  and 
Jndgment  this  court  must  assume  that  the 
trial  court  decided  that  such  reasonable 
time  had  expired  before  the  refusal  of  Mun- 
sey to  accept  the  payment  of  $22  offered  on 
July  81,  1017.  Abbott  had  shown  no  desire 
to  meet  his  obligation  promptly  during  the 
long  period  of  indulgence  that  had  already 
elapsed  and  Munsey  was  under  no  obligation 
to  continue  that  indulgence  or  tax  his  own 
patience  further.  Less  than  one-sixth  of  the 
purchase  price  had  been  paid  In  cash  at  the 
time  of  the  making  of  the  contract  and  no 
further  part  of  the  price  bad  been  paid  or 
offered.  The  payments  made  on  Interest  had 
not  been  sufflcl«it  to  discharge  that  already 
accrued.  The  whole  oootcact  price  was  limg 
past  due  and  an  the  money  was  due  immedi- 
ately upon  the  acceptance  of  the  $5  on  March 
3l8t.  Abbott  had  never  taken  possession. 
No  circumstances  appear  which  appeal  to  a 
court  of  equity  as  necessary  grounds  for  a 
considerable  extension  of  time.  We  think 
the  condusicm  that  the  reasonable  time  for 
performance  implied  by  the  principles  of 
equity  had  claimed  prior  to  July  81,  1917, 
was  warranted  by  the  drcumstances  of  the 
case. 

The  result  Is  that  on  that  day  Munsey  had 
the  right  to  refuse  further,  time,  demand  fnlt 
performance  then  and  there,  and  decline  to 
accept  any  partial  payments,  and  then  to  as- 
sert his  right  under  the  terms  oi  the  cmtnct 
to  declare  U  ended  and  the  payments  for- 
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fdted  to  taU  tm  Ba  had  tbat  right  on  Sep- 
tember 1916.  the  day  fixed  for  the  flxial 
paTiimit  by  the  terms  of  the  contract,  and 
when  the  reaeonable  time  expired  after  the 
payment  of  March  81,  1917*  hla  rights  were 
the  same  as  If  the  cmitract  had  oilcfaially 
fixed  the  period  of  expiration  <Mt  such  rea- 
sonable time  as  the  time  for  fall  payment. 

[4]  I^Drtherratne,  It  may  be  noted  that, 
while  the  tender  of  a  deed  by  Mmisey,  or  the 
existence  of  a  lawful  excuse,  would  ordina- 
rily be  necessary  as  a  cmidltlon  precedent  to 
any  rl^t  of  Himsey  to  proceed  in  the  en- 
foroonent  of  the  contract  by  suit,  as  *  for 
qteciflc  performance,  or  for  damages,  be  la 
not  here  seeking  ancb  relief,  but  Is  only  c<ni- 
tending  that  the  cmtract  could  not  be  en- 
forced against  him  after  sndi  default  by  the 
Toidee.  We  need  not  determine  whether  or 
not  for  the  latter  purpose  a  tenda  Is  neces- 
■nry.  for  we  think  the  facts  disclosed  by  the 
evidence  were  snffldent  to  excuse  sucb  ten- 
der, even  if  it  were  otherwise  required.  A 
tendw  is  not  mcessuy  where  the  conduct  or 
declarations  of  the  T«idee  are  sudi  as  to 
Acfw  tbat  It  would  be  unaTSlllng. 

**It  is  a  maxim  tbat  the  law  does  not  regair* 
«  man  to  do  a  vsin  and  fruitless  thing,  so  it 
has  been  beld  tbat  a  strict  and  formal  tender 
1b  not  necessary  where  It  appears  that  if  made 
H  would  have  beeo  Tain  aod  fruitless.**  8  El- 
liott on  ContracU,  %  1972. 

The  want  of  a  formal  tender  is  excused 
when  the  person  who  should  have  made  It 
Is  induced  not  to  do  so  by  any  act  of  the  oth- 
er party  *^tarally  tending  to  have  that  ef- 
fect, done  at  or  before  the  time  at  which 
such  performance  or  offer  may  be  made." 
av.  Code,  S         snbd.  8. 

[S]  On  July  31,  1917,  when  Munsey  de- 
clined a  small  payment  on  the  Interest  and 
asked  for  a  payment  on  the  principal,  Abbott 
Informed  him  that  he  could  not  pay  anything 
on  the  princUMtl  or  interest  at  tbat  time,  but 
tbat,  if  he  would  wait  until  the  snmmer  sea- 
aoa  was  over,  he  "might  possibly"  pay  up  the 
Interest.  This  Informed  Mnnsey  that  Abbott 
was  then  unable  to  pay  anything,  and  that 
the  most  he  then  hoped  for  was  that  at  the 
end  of  the  summer  season  he  might  be  able 
to  pay  a  very  small  portion  of  the  price,  all 
of  which  was  at  that  moment  long  past  due. 
In  view  of  the  past  delays,  Munsey  could 
oome  to  no  other  conclusion  than  that  the 
tender  of  a  deed  at  that  time  would  be  whol- 
ly rain  and  fruitless.  This  continued  fail- 
ure and  these  stotements  would  naturally 
teaid  to  induce  him  not  to  go  through  suc^ 
an  Idle  ceremmy,  but,  on  the  contrary,  to 
act  fa  the  case  upon  the  theory  that  Abbott 
did  not  expect  a  tender  and  neither  would 
nor  could  pay  the  money  and  accept  the  ten* 
der  It  It  were  made.  Abbott's  stotements 
wst«  an  admission  to  tbat  effect  The  ten- 
der waa  excused,  and  Hunsey's  righto  are 
a*  same  as'U  he  had  thai  made  a  formal 
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tender  and  demand  and  had  met  with  a  fhll- 
nre  and  refusal. 

I<]  Undbr  these  circumstances  Muns^  had 
the  right  to  treat  the  money  paid  as  forfeited 
to  him,  to  consider  his  obligation  under  the 
contract  terminated,  and  to  sell  and  convey 
the  int>perty  to  another  person.  The  case 
was  jnedsely  the  same  as  that  existing  in 
Skookum  Oil  Ga  Thomas,  162  Cal.  539. 
123  Pac.  863.  after  the  failure  of  the  vendee 
there  to  pay  the  third  Instellment  of  the 
price  at  the  expiration  oi  an  extension  of  the 
time  s^ven  therefor.  The  vndor  thereupon 
elected  to  treat  the  contract  as  at  an  end  and 
refused  a  subsequoit  offer  of  the  balance  of 
the  price.  The  oi)inlon,  in  referring  to  the 
contract,  designates  it  as  an  option,  but  the 
contract  Is  set  forth,  and  from  Ite  terms  it 
clearly  appears  tbat  after  the  first  payment 
of  $10,000  was  made,  If  not  before,  it  be- 
came a  contract  of  sale,  so  framed  as  to 
make  time  of  ite  essence,  and  the  context  of 
the  optnlcm  shows  that  it  was  so  considered. 
The  deed  was  deposited  In  escrow,  to  be  de- 
livered upon  full  payment  of  the  price.  The 
contract  was  essentially  the  same  In  effect 
as  that  in  the  present  case.  The  suit  was  to 
recover  tbe  price  paid,  upon  the  theory  that 
the  voidee  bad  the  right  to  rescind  upon  the 
refusal  by  the  vendor  to  accept  the  tender  of 
the  Inlanoe  due  on  the  price.  The  court  said 
that— 

"Under  snch  a  contract  the  refusal  of  the 
vendor  to  accept  a  tender  made  by  a  parcbas- 
er,  in  detanit,  and  to  convey  to  the  purchaser 
after  soch  default,  does  not  effect  a  rescission 
of  the  contract,  nor  entitle  the  vendee  to  recov- 
er the  money  paid.  Neither  will  equity  relieve 
soch  purchaser  who  has  made  sn  unexonsed 
default  and  has  not  falfilled  conditions  preced- 
ent to  the  vesting  of  his  ri^t  of  action."  IffiS 
Cal.  MS,  123  Pac.  S6S. 

So  in  Oursler  v.  Thadier.  13S2  Cal.  744.  03 
Pae.  1000,  the  court  quoted  and  api»oved  tbe 
following  passage  from  the  opinion  In  Gloek 
V.  Howard,  123  Cal.  14,  66  Pac.  718.  48  Ia  B. 
A.  109.  60  Am.  8t  Rep.  17: 

"  'While  it  la  essentially  true  that  In  case  of 
a  resdaslon  the  vendee  may  demand  tbat  he  be 
restored  to  his  original  condition,  it  does  not 
follow  tbat  a  vendor  who  refuses  to  convey  aft- 
er such  breach  by  the  vendee  thereby  reacloda. 
To  the  contrary,  in  refuting  to  convey  after  the 
vendee's  default  he  Is  not  treating  the  cod- 
tract  as  at  an  end,  but  Is  expressly  standing 
upon  It.  and  basing  his  rights  apon  Its  terms, 
covenants,  and  cooditiona.*  Also:  'But  the  ven- 
dor, in  refusing  to  accept  tbe  tender  and  to  re> 
pay  the  money,  Is  neither  violating  his  con- 
tract nor  rescinding  it.  nor  treating  it  as  at  an 
end.  He  is  standing  sqaarely  iq»on  ite  terms.*  ** 

Tbe  meaning  of  this,  of  course,  Is  tbat  tbe 
vendor  in  su^  a  case  Is  standing  up<m  the 
terms  of  the  contract  by  appropriating  the 
money  paid  to  his  own  use  and  la  without 
liability  for  ite  return.  In  Glodc  t.  Howard 
It  la  said  further: 
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"It  woald  be  to  the  last  degrre«  anjuat  and 
fnegnitftble  to  allow  a  reodee,  after  bia  default 
under  such  a  contract,  to  put  the  vendor  in 
default  by  a  mere  tender.  Tb«  practical  ef- 
fect of  such  a  rule  would  be  that  a  vendee  with- 
out risb  could  speculate  indefinitely  in  the  land 
of  the  unfortunate  Tendor.  The  vendee  would 
enter  Into  a  contract  In  which  time  would  be 
dedared  of  the  essence,  and  stipulate  under' 
conditions  precedent,  as  In  this  case,  to  make 
payment  at  a  certain  time.  Failing  to  make 
payment,  be  would  three  months,  six  months, 
one  year,  bv,  as  In  this  case,  over  three  years, 
after  the  date  of  the  failure,  make  an  offer  to 
perform,  and  if  the  land  bad  risen  in  value, 
according  to  the  theory  of  reapondents  here, 
could  compel  performance;  but  in  every  case  he 
could  racover.tfae  moneyi  paid." 

In  tbla  caae  It  la  to  be  obeerved  that  Abbott 
did  not  make  a  tender  of  the  purchase  price 
until  more  than  four  months  after  the  con- 
veyance by  Munsey  to  Mackey.  ot  which  sale 
be  bad  knowledge.  It  follows  from  what  has 
been  said  that  ttte  plaintiff  had  no  right  to 
recover  any  portion  of  the  purchase  money 
which  Abbott  had  previously  paid. 

[7]  The  plaintiff  seeks  to  avoid  the  effect 
of  these  principles  by  the  claim  that  the  re- 
■  peated  acceptance  of  payments,  however 
small,  upon  the  contract  price,  not  only  op- 
erated as  a  waiver  df  all  previous  defaults, 
but  also  ccmstltuted  a  waiver  of  the  provi- 
sions of  the  contract  declaring  time  of  Its 
emence.  and  that  the  purchase  money  should 
be  forfeited  upcm  a  ftiilure  to  pay  at  maturi- 
ty. His  posltlcm  is  that  after  such  waiver 
the  aforesaid  provisions  cannot  be  again  as- 
serted or  mforced  until  the  vendor  shall 
have  served  the  vendee  with  notice  that  at 
the  expiration  of  a  stated  period,  which  must 
be  a  reasonable  time,  perfttrmance  would 
again  become  due  and  would  be  demanded. 
In  Uiis  he  relies  upon  Boone  r.  Templeman, 
158  Cal.  2flO,  110  Pac.  047,  ia9  Am.  Bt.  Bep. 
126,  and  Stevinson  v.  Joy,  164  Cal.  27».  128 
Pac.  751.  These  caws  do  not  hold  that.8urti 
stipulation  for  forfeiture  may  not  be  reiifored 
and  enforced  by  the  vendor  In  any  other  man- 
ner than  by  giving  a  deflnlte  and  spedfle  no- 
tice of  the  intent  to  do  so.  There  is  a  dec- 
laration  to  that  effect  In  Honson  v.  Bragdm. 
imt  ni.  66.  42  N.  17.  SSS.  which  Is  quoted  In 
Boone  r.  Templeman.  but  the  quotation  Is 
given  in  support  of  the  statement  that  from 
the  facts  alleged  in  the  complaint  "a  court 
might  infer  a  waiver  of  the  conditions  re- 
garding forfeiture  and  time."  and  that  be- 
cause of  such  posdble  Inference  "they  sup- 
ported the  general  auction  of  the  com- 
plaint that  Templeman  had  waived  those 
conditions."  The  general  all^tlon  of  waiv- 
er was  attacked  a  special  demurrer  for 
uncertainty.  It  Is  evidently  this  attack  that 
was  in  mind  when  the  court  said  that  It  was 
"supported"  by  the  particular  allegations 
showing  such  waiver.  On  general  prindples 
there  can  be  no  doubt  that  if,  after  such 
waiver  as  the  law  infers  from  acceptance  of 


I  partial  payments  after  maturity,  the  condact 
of  the  vendor  and  vendee  In  subsequent  deal- 
ings is  such  as  to  Justify  the  Inference  that 
I  both  parties  understood  that  the  conditions 
regarding  forfeiture  were  to  be  treated  as 
restored  and  were  in  force,  and  that  the  vm- 
dee  understood  that  he  was  then  In  default, 
the  vendor  may  have  the  advantage  of  the 
forfeiture  as  completely  as  he  may  obtain  It 
by  a  definite  notice  to  the  vendee,  and  when. 
In  this  situation,  the  vendor  demands  fall 
payment,  and  the  vendee  admits  his  utter  In- 
ability to  comply,  the  rule  that  a  tender  of  a 
deed  by  the  vendor  need  not  be  made  when  It 
would  obviously  be  unavailing  becomes  ap- 
plicable, and  he  may  treat  the  &ilnre  and 
Inability  of  the  vaidee  as  an  abandonment 
of  the  contract,  declare  die  money  paid  for- 
feited, and  resell  the  property  to  another, 
without  liability  to  refund  to  the  vendee,  the 
money  paid.  Espedally  Ib  this  true  whai 
the  vendee  has  not  berai  given  possession  and 
his  conduct  has  shown  a  previous  dlqMwl- 
tion  to  postpone  performance  indefinitely  and 
has  evidraced  a  dea^  to  Iceep  up  the  rela- 
tions solely  for  speeulatlTe  purposes,  as  Is 
Indicated  by  his  conduct  here.  Nether  of 
the  cases  cited  is  contrary  to  this  coucIusIml 
The  Boone  Case  was  a  snit  by  the  vendee 
against  the  vendor  for  spedfle  performance, 
and  not  for  a  recovery  of  money  paid,  as  up- 
on a  resdsston.   Stevlnson  v.  Joy  was  a  suit 
by  the  vendor  to  quiet  title.  There  was  a 
trial,  and  the  court  found  that  the  condltlcas 
as  to 'forfeiture  had  been  waived,  and  that 
the  vendee  had  offered  to  pay  the  whole  sum 
then  due  on  the  price,  ^e  vendee  was  bi 
possession  and  had  made  valuable  improve- 
ments cm  the  land.  The  question  above  Hta^ 
ed  was  not  Involved  In  dther  case.  In  the 
Boone  Case  the  d«nnrrer  admitted  all  tMCta 
alleged,  and  in  the  Rtevlnson  Case  the  find- 
ings were  against  the  vrador's  contention. 
They  presoit  the  opposite  condition  so  far  as 
inferences  are  concerned  to  that  here  pre- 
sented. In  this  connection  It  may  be  again 
remarked  that  Abbott  made  no  offer  to  pay 
any  money  until  January  9,  1918,  and  that 
before  he  attempted  to  do  this  he  bad  dto- 
covered  that  Munsey  had  already  conve^wd 
the  property  to  Clara  H.  Mackey.  and  un- 
doubtedly kftew  that  Bfunsey  could  not  com- 
ply with  the  demand.  Immediately  upm  his 
refusal  to  do  so  Abbott  d«nanded  a  readsslon 
of  the  contract  and  a  return  of  the  money 
paid.  These  fticts  are  stenifleant  on  the 
question  of  Abbott's  good  faith.   Id  the  pres- 
ent case  the  finding  of  the  court  Is  against 
the  contention  that  at  the  time  the  ftnfeitnre 
was  declared  and  the  property  recraveyed  by 
the  vendor  there  was  any  waiver  In  force 
which  enlarged  or  continued  the  rights  of 
the  vendee,  and,  as  we  have  seen,  tin  evi- 
deuce  supporte  this  finding. 

The  plaintiff  also  relies  upon  the  dedsira 
of  Hayt  V.  Bentd,  164  Cal.  680,  180  Pac.  432. 
In  that  case  there  was  an  express  allegation 
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and  flndisg  that  the  Toidor  had  waived  the 
delay  Id  making  payment  nnder  the  contract 
What  is  Bald  about  the  effect  of  acceptance 
of  paTmenta  after  maturity  must  be  under- 
stood to  refer  to  the  fact  that  the  court  had 
made  all  inferences  which  might  arise  from 
that  fact  in  favor  of  the  proposition  that  it 
constituted  a  waiver.  These  cases  have  no 
application  where  the  finding  Is  to  the  con- 
trary and  there  is  no  uncontradicted  proof  of 
an  express  waiver.  For  these  reasons  the 
eases  relied  upon  are  inai^licable  to  the  pre«- 
ent  case. 

[I]  It  is  claimed  by  the  plaintiff  that  the 
court  erred  In  refusing  to  allow  proof  that 
OD  July  30,  1917.  the  day  before  the  oonver- 
satlMi  lietween  Abbott  and  Munsey,  Honsey 
had  given  an  option  to  another  person  to  buy 
the  real  pn^toty.  We  do  not  think  this  er> 
TOr,  If  it  was  one,  was  material.  The  con- 
tract was  offered  and  it  Is  set  forth  in  the 
record.  It  does  not  appear  to  liave  been 
made  upon  any  consideration  and  it  expired 
on  August  9th.  There  Is  no  evidence  tliat  It 
was  carried  ont,  and,  unless  there  was  con- 
sideration, it  was  not  binding.  Apparently 
it  did  oot  in  any  respect  bind  Munsey  to  com- 
ply therewith  or  ^edndlce  the  rights  of  Ab- 
bott Id  the  matter. 

No  other  points  are  presented  that  deserve 
consideration. 

The  Judgment  is  affirmed. 

We  concur:  ANGELLOTTI,  O.  J.;  OL- 
MBT.  J.;  LENNOX,  j.:  SIX)AN]a,  J.|  WIL- 
BUB.  J.;  LAWLOB.  J. 


(US  Cal.  7») 

ELLIS  V.  STEPHENS  et  al.,  Stat*  Board  at 
EaglBearlsg.   (Sao.  ^\4i.) 

(Supreme  Court  of  California.   May  20,  1921.) 

Higbwaya  ♦»9»'/4.  New,  vol,  14  Key-No.  8e- 
risf— Engineering  department  mu»t  deposit 
federal  aid  in  fund  under  thslr  control,  and 
eovid  oot  deposit  It  In  general  fund  to  relm- 
bnne  lota  on  sale  of  bonds. 
St  1917,  pp.  692,  691,  il  9,  IS.  relatlDs  to 
the  conBtraction  of  state  highways,  providing 
that  unexpended  moneys  sbaO  be  andei  control 
of  tb9  engineering  department  and  nliall  be 
transferred  to  its  credit  and  that  federal  aid 
moneys  shall  be  credited  to  tocb  fond  or  funds 
BB  it  may  designate,  and  that  all  expenditures 
for  faighways  shall  be  under  its  full  charge,  and 
that  all  moneys  appropriated  for  such  purpose 
shall  be  made  payable  on  .  demand  of  said  de- 
partment etc.,  waa  intended  to  authorize  ex* 
penditure  of  federal  aid  for  such  highway  pur- 
poses as  it  was  authorized  to  expend  the  state 
funds,  and  to  that  end  designate  a  fund  under 
its  eratrol,  and  hence  the  advisory  board  of 
the  department  must  cause  federal  aid  fond 
to  tj  deposited  in  soma  rosd  fund  under  their 
control,  and  they  could  not  cause  It  to  be  de- 
posited in  the  general  fond  of  the  state  to  re- 


imburse a  contemplated  loss  on  a  resale  at  a 
discount  of  highway  bonds  pnrcbased  by  the 
state  board  of  control  from  surplus  money,  pur- 
suant to  PoL  Code.  S  679.  since  this  would  vio- 
late  the  express  prohlbitiOD  of  Const  art  16, 
{  2,  authorizing  the  issue  of  Bucb  bonds  and 
sale  thereof,  subject  to  the  control  of  St  1916, 
p.  062,  section  4  of  which  forbids  sale  at  less 
than  par.  and  St  1913,  p.  664,  S  3,  providing  as 
to  bonds  purchased  with  surplus  money,  that 
they  shall  not  be  sold  at  a  price  resulting  in  a 
net  loss  to  the  «tatB. 

In  Bank. 

Application  by  W.  B.  Ellis  fbr  mandamna 
against  W.  D.  Stephens  and  others,  coogtl- 
tDting  the  State  Department  of  Engineering. 
A  writ  waa  denied  by  the  District  Court  ot 
Appeal  of  the  Third  Dtatrlct  and  <m  petition 
therefor  the  matter  was  transferred  to  the 
Supreme  Court  for  hearing.   Writ  granted. 

Dunn  &  Brand,  of  SacramentOb  for  peti- 
tioner. 

V.  S.  Webb,  of  San  rranclaco,  and  R.  T. 
McKlsIck,  of  Sacramento,  for  respondents. 

WILBUR,  J.  Petitioner  prays  for  a  writ 
of  mandamns  directing  the  members  of  the 
department  of  engineering  of  the  state  of 
California  to  make  a  proper  order  Indicating 
to  the  state  treasurer  the  highway  fund  to 
which  to  credit  the  proceeds  of  certain  checks 
on  the  treasurer  of  the  United  States  abro- 
gating (329,011.82,  now  in  his  possession. 
These  checks  were  Issuedi  in  payment  of 
the  obligation  of  the  United  States  to  the 
state  of  California  under  a  contract  altered 
into  between  the  state  highway  commission 
and  the  Secretary  of  Agriculture  of  the  Unit- 
ed States,  whereby  the  United  States  agreed 
to  pay  a  portion  of  the  costs  of  the  construc- 
tion of  certain  state  tiighways  therein  desig- 
nated under  plans  thereby  approved  and 
adopted.  This  contract  for  government  aid  to 
the  state  In  building  these  highways  was  au- 
thorized by  act  of  Congress,  approved  July  11, 
1916  (39  Stats,  at  Large,  355),  whereby  cer- 
tain moneys  were  appropriated  for  the  pur- 
pose of  aiding  the  various  states  In  the  con- 
structloD  of  such  highways  as  were  approved 
by  the  Secretary  of  Agriculture.  A  writ  of 
mandate  was  denied  by  the  District  Court  of 
Appeal  of  the  Third  District  and  upon  peti- 
tion for  transfer  to  this  court  the  matter 
was  transferred  to  this  court  for  hearing.  It 
appeara  from  the  answer  of  the  defendants 
that  they  have  ordered  the  proceeds  of  said 
checks  to  be  credited  to  the  "surplus  of  the 
general  fund"  of  the  state  to  make  up  a  con- 
templated deficiency  due  to  a  loss  expected 
to  be  suffered  by  the  purchase  and  sale  of 
¥3,000,000  par  value  of  the  "third  state  high- 
way bonds"  of  1919,  being  a  portion  of  the 
$40,000,000  bond  Issue  authorized  by  the 
amendment  to  the  Constitution  In  tliat  year. 
Const  art  16,  I  2  (see  St  1919.  p.  1518).  It 
is  proposed  by  the  state  board  of  control. 
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acting  In  concert  with  defendants,  to  pur- 
chase the  $3,000,000  of  the  third  Btate  high- 
way bonds  at  par,  and  to  sell  them  at  the 
market  dlsconnt  of  6.4138  per  cent^  thereby 
safferlng  a  loss  of  $192,414. 

The  petitioner  contends  that  this  procedure 
Is  In  violation  of  law,  and  that  It  Is  the  duty 
of  the  state  officer  to  deposit  this  fund  In  the 
proper  highway  fund.  It  Is  alleged  by  the 
defendants  that  the  proposed  procedure  was 
adopted  by  the  state  board  of  control,  acting 
In  concert  with  the  defendants  because  of  the 
fact  that  state  bonds  bearing  4^  per  cent  In- 
terest per  annnm  could  not  be  sold  for  more 
than  93.5862  per  cent  of  such  par  value,  and 
that  It  Is  the  purpose  of  the  defendants  and 
state  board  of  control  to  cover  this  loss  by 
the  application  of  the  finnds  coming  from  the 
United  States  government  to  that  difference. 

IBie  United  States  statute  In  question 
makes  It  clear  that  the  fund  derived  from  the 
United  States  government  under  the  above- 
mentioned  act  to  aid  ttie  state  in  the  cm- 
structitm  of  "rural  post  roads"  represents 
the  amounts  paid  by  the  federal  govermnrat 
as  Its  share  of  the  cost  of  construction. 
These  amounts  may  be  paid  either  upon 
completion  of  the  work,  or  If  so  arranged, 
during  the  progress  of  the  work.  The  federal 
statute  directs  (sectlmi  e  [Cmnp.  St.  I  7477f]) 
that  after  the  approral  ot  the  plans  for  the 
highway — 

"The  Secretary,  of  the  Treasury  shall  there- 
upon set  aside  the  share  of  the  United  States 
payable  under  this  act  on  account  of  such  proj- 
ect, which  shall  not  exceed  50  per  contom  of 
the  total  estimated  cost  thereof.  No  payment 
of  any  money  apportioned  under  this  act  shall 
be  made  on  any  project  until  snch  statement 
of  the  project,  asd  the  plans,  specifications,  and 
estimates  therefor,  shall  have  been  submitted 
to  and  approved  by  the  Secretary  of  Agricul- 
ture. •  •  •  The  Secretary  of  Agriculture 
and  the  state  highway  department  of  each  state 
may  jointly  determine  at  what  times,  and  in 
what  amounts,  payments,  as  work  proKressea, 
shall  be  made  under  this  act.  Such  payments 
shall  be  made  by  the  Secretary  of  the  Treasury, 
on  warrants  drawn  hy  the  Secretary  of  Agri- 
culture, to  such  official,  or  offidals,  or  depos- 
itary, as  may  be  designated  by  the  state  high- 
way department  and  authorized  under  the  laws 
of  the  state  to  receive  puUIc  funds  of  the  state 
or  county." 

The  United  States  statute  authorizes  the 
treasurer  of  the  United  States  to  pay  not 
exceeding  50  per  cent,  of  the  cost  of  work 
by  paying  that  amount  to  the  state  instead 
of  paying  It  directly  to  the  contractor  or 
others  doing  the  work. 

As  the  voters  of  the  state  have  provided 
for  certain  funds  In  connection  with  the 
financing  of  the  acquisition  and  construction 
of  highways  known  as  the  "third  state  high* 
way  ftmd,"  "third  state  hl^way  interest  and 
sinking  fond,"  "third  state  highway  revolv- 
ing fund,"  and  "third  state  highway  sinking 
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fond"  (Const  art  16,  |  2),  and  as  -Qie  money 
was  advanced  by  the  state  to  pay  the  one- 
half  of  the  cost  of  the  highways  agreed  to  be 
paid  by  the  United  States  goremmest  It 
would  seem  that  the  logical  destination  of 
the  aid  from  the  United  States  would  be  In 
the  fund  depleted  by  such  payment 

In  this  particular  instance,  a  contract  hav- 
ing been  entered  into  between  the  authorized 
officers  of  the  state  and  of  the  United  States 
by  which  It  was  agreed  in  advance  that  the 
United  States  should  pay  certain  amounts 
to  the  state  in  connection  with  the  Improre- 
ment  of  certain  highways  to  be  constructed 
by  the  stats  of  California,  the  substance  of 
such  an  arrangement  Is  that  the  state  of  Cal- 
ifornia pays  for  only  sndi  portion  of  the 
highway  as  U  not  covered  by  the  appropria- 
tion from  the  federal  govemmoit:  that  is 
to  say,  its  one-half  of  the  cost  The  amount 
paid  to  the  state  Is  a  reimbursement  of  the 
state  and  of  the  particular  funds  used  by 
the  state  In  the  progress  of  the  work. 

So  far  as  the  United  States  govenunoit  is 
concerned,  the  payment  of  the  funds  to  the 
proper  state  officer  terminates  its  interest 
in  the  fund.  In  no  instance  Is  the  fund  pay* 
able  by  the  United  States  government  until' 
the  work  for  which  it  is  apportioned  has  beeo 
'actually  performed.  As  the  money  thus  paid 
by  the  United  States  government  belongs  to 
the  state  of  California,  it  is  subject  to  tb« 
control  of  the  state,  acting  through  its  ap- 
propriate offldals.  The  duty  of  the  state 
and  Its  officers  to  the  United  States  govern- 
ment has  been  fully  perfonned  when  the 
highway  apiwoved  by  the  Secretary  of  Agri- 
culture had  been  constructed  by  the  state  in 
aocordancci  wifih  tlie  contract  It  is  no 
concern  of  the  government  of  the  United 
States  what  Is  dMie  by  the  state  with  the 
funds  turned  over  to  it  The  control  of  such 
funds  80  paid  is  one  entirely  for  the  deter- 
mination of  the  state  Legislature,  or,  if  there- 
to authorized  by  ConstltutioD  or  statute,  by 
such  other  officers  of  the  Edate  as  are  glveu 
control  of  the  funds. 

We  will  turn  now  to  a  consideration  of  the 
law  of  the  state  bearing  upon  the  guestloD. 
Section  13  of  the  act  relating  to  the  contrac- 
tion of  state  highways  (Stats.  1917,  p.  OW) 
provides  that  all  co-operative  en^eerlng 
work  now  existing  or  to  be  engaged  In  by  the 
state  with  the  United  States  government 
shall  be  placed  under  th^  department  of  en- 
gineering; that  the  advisory  board  shall  have 
full  power  to  determine  the  kind,  quality,  and 
extent  of  su(^  work  under  co-operatlos  with 
said  government  before  entering  Into  agree- 
ment with  said  government  for  such  worb- 
It  further  pnnrldes: 

"All  unexpended  moneys  provided  for  by 
law  on  the  aforesaid  co-operative  basis  dtalt  be 
expressly  placed  under  the  full  control  of  the  de- 
partment of  engineering  and  the  state  controller 
shall  transfer  such  funds  to  the  credit  of  tiie 
said  department.  •  •  •  All  moniva  leetfred 
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bj  the  stnte  treanirer  from  the  TTnlted  States 
SOTernment  under  project  agreementB  relating 
to  federal  aid  road  work  shall  be  credited  bj 
the  state  contrdler  to  aoch  (and  or  fonds  aa 
the  state  department  of  ensineeriiig  ihan  de#- 
isnate." 

Tbe  qaesdon  here  Involved  fa  whether  tbe 
advisory  board  of  tbe  atate  raigiiieeriiig  de- 
partmeDt  mnst  cause  funda  recdved  fnnn 
tbe  United  States  govenmi^C  to  be  deposited 
In  acme  road  ttmd  nnder  their  control,  or 
wbetber  tliey  can  cause  it  to  be  deposited  in 
^e  surplus  of  the  general  tmd  of  tbe  state 
tor  tbe  purpose  of  r^mbursing  those  funds 
for  loss  caused  1^  the  sale  of  the  state  high- 
way bonds  by  the  board  <tf  control  cm  tbe 
market  at  a  discount. 

While  tbe  authority  of  the  advisory  board, 
as  above  stated.  Is  in  terms  broad  enough  to 
authm-fse  them  to  depodt  the  money  In  ques- 
tloD  In  any  fund  In  the  state  treasury  desig- 
nated by  them,  that  general  authority  must 
be  read  in  tbe  light  of  their  powers,  and  the 
pnrpoee  of  tbe  legislation.  By  section  9  of 
the  act  (Stats.  1917.  p.  602)  the  department 
of  euRlneering  Is  given  full  possession  and 
cootrol  of  all  roads  and  highways  which  have 
been  declared  and  adopted  as  "atate  roads" 
and  "state  highways"  and  all  "state  roads" 
and  "state  highways"  which  may  hereafter 
be  acquired  and  conatmcted.  It  la  provided 
that— 

"All  expenditures  by  the  state  for  highway 
purposes,  except  as  otherwise  hereafter  provid- 
ed bj  law,  shall  be  nnder  the  fall  charge  of 
the  department  of  engineerlDg,  and  all  monera 
appropriated  for  aaeb  purpose  shall  be  made 
payable  upon  the  proper  demand  of  aaid  deiwrt* 
ment  wh«i  approved  and  audited  by  the  state 
board  of  eonb^" 

It  to  also  provided  that— 

**Sald  Oaltfomia  highway  commission  shall 
hare  the  saperrision  and  direction  of  sll  atate 
roads  and  state  higbways  now  extoting  and  tbe 
improvement,  maintenance,  repair  and  protec- 
tion thereof,  and  have  charge  of  and  perform 
an  other  duties  relating  to  state  roads  and 
state  highways  which  may  be  imposed  upon  aald 
commiasItHi  by  said  adviaory  board." 

It  la  apparent  from  tills  legislation  tbat 
when  the  Leglalature  authorized  the  advisory 
board  to  designate  tbe  fond  or  funds  into 
whldi  paym^ts  from  tbe  federal  govern- 
ment should  be  made  It  was  intended  that 
wadk  payments  should  be  made  Into  funds 
nnder  tbe  control  of  tbe  advisory  board.  It 
could  not  have  been  tbe  intention,  for  in- 
stance, to  delate  to  the  ^glneering  advi- 
sory board  the  power  to  place  these  moneys 
In  funds  created  to  buDd  state  prisons,  reform 
wtSiooHBf  Insane  asylums,  or  in  tbe  fnnd  for 
ttie  pnrdiBse  of  land  ft>r  some  then  existing 
or  contemplated  state  instltntlon,  or  In  the 
fond  for  state  aid  to  orphans,  balf-oriduuu« 
and  abandoned  ddldrao.  It  to  dear  ftoa  tha 


scope  and  purpose  of  Oie  act  creating  the  ad- 
visory  board  and  tbe  state  englnewing  de- 
partment,  and  frtmi  the  duties  and  powers  of 
such  department,  that  tbe  purpose  and  Intent 
of  the  Legislatnre  was  to  authorize  the  a- 
penditure  of  tbls  federal  aid  by  the  state  en- 
gineering d^^artment  for  snch  purposes  in 
connection  with  public  highways  as  it  was 
authorized  to  expend  the  funds  ot  the  state, 
and  to  tbat  end  to  designate  to  the  state 
treasurer  and  controller  some  appropriate 
fond  nnder  Its  control  In  the  state  treasury. 
Respondent  board  contends  that,  this  being 
tme,  their  appropriation  of  the  money  for 
the  purpose  of  paying  a  deficiency  In  funds 
caused  by  the  Inability  to  sell  state  highway  . 
bonds  at  par,  as  required  by  the  Constitution, 
is  a  proper  exercise  of  the  powen  vested  In 

fllMU. 

It  la  manifest  that  if  sadh  an  approprlatton 
of  public  money  violates  an  express  provls1<m 
of  the  law  It  Is  not  authorized  by  implication 
arising  from  the  power  of  the  board  to  desig- 
nate tbe  fnnd  In  which  the  m<mey  must  be 
carried  on  the  books  of  the  treasurer  and  con- 
troller. 

An  examination  of  tbe  ConstltDtlon  and 
statutes  on  the  subject  makes  it  clear  tbat 
such  a  nae  of  xmbllc  moneys  Is  expressly  pro- 
hibited by  law.  The  constttutiottal  amend- 
ment approved  July  1,  1919  (Const  art  16, 
{  2:  Stats.  1919,  p.  1518),  authorizing  issuance 
of  tbe  $40,000,000  bond  issue,  provides  that 
the  state  highway  act  of  1910  (Stats.  191S, 
pp.  600,  6S2,  i  4)  relative  to  the  advertising 
and  sale  of  bonds  shall  control  in  tbe  disposi- 
tion of  Oie  bonds  thereby  authorised.  Thls_ 
statute  provides  that  the  state  treasurer  shall 
sdl  the  bonds  to  tbe  highest  bidder  for  casA 
at  public  sale,  and  shall  not  accept  any  bid 
wbich  is  less  than  the  par  value  of  tbe  bonds 
plus  accrued  interest  It  Is  for  this  reason 
that  the  state  board  of  control  pn^HMes  to . 
purchase  tbe  bonds  at  par.  Their  authority  to 
purchase  bonds  to  found  In  section  679  of  th» 
Political  Code,  which  antborlzes  the  board  of 
control  to  piucAase  state  bonds  when  ttiey 
have  "surplus  money"  at  their  disposal  for 
that  purpose,  and  directa  that  tbe  treasurer 
shall  make  appropriate  tranaf^  of  funds 
upon  his  books  in  tiie  event  of  such  pordiase 
from  the  surplus  fnnd  to  Hie  bond  fund. 
"Surplus  money,"  under  fbia  statute,  to  mon- 
ey agreed  upon  by  tbe  state  treasurer  and 
the  membeiB  of  &e  state  board  of  control  as 
not  necessary  for  Immediate  use.  Such 
amount  so  designated  can  be  used  for  the 
purchase  of  b<aids  as  herein  authorised. 
Stephens  v.  State  Treaa.,  190  Pac  651.  It  to 
also  iHwvlded  in  Oie  same  act  (State.  1918,  p. 
564),  section  8: 

"Any  bonds  purchased  or  held  under  tbe  pro- 
visions of  this  act  may  be  aold  or  exchanged  for 
other  bonds  <rf  aaj  of  the  classes  described  in 
section  1  of  this  act,  uid  the  money  received 
from  any  suck  sale  may  be  reinvested  by  the 
state  board  of  emtrd  to  the  purchase  oC  any 
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•neb  bondi;  prorided,  that  no  Boeb  sale  or  ex- 
chance  ihall  be  made  at  tt  pHoa  wMoh  htUI  re- 
mit in  a  net  lou  to  the  tttOej  and  provided,  fur- 
ther, that  any  Interest  or  premintn  collected  or 
received  by  the  etate  from  any  bonds  parchaaed 
or  held  onder  the  provlsione  of  this  act  shall  be 
credited  by  the  etate  treasury  to  the  fund  to  be 
known  as  the  'bond  Investment  fund,*  which 
fund  if  hereby  established.  The  state  treasury 
shall  semi-annually,  on  the  laet  days  of  June  and 
December,  transfer  one-half  of  the  amount  then 
in  said  fund  to  the  general  fond,  and  shall  trans* 
fer  one-half  of  the  amoant  then  in  said  fund  to 
tte  state  school  land  tond.**  (Italics  ours.) 

This  legislation,  like  the  constitutional 
amendment,  and  most  legislation  regulating 
the  sale  of  state  and  municipal  bonds.  Is  pred- 
icated upon  the  theory  that  there  will  be  pur- 
chasers found  for  the  bonds  at  not  less  than 
par.  Nor  is  any  provision  made  In  the  law 
for  a  sale  of  bonds  purchased  by  the  state 
board  of  control  which  cannot  be  sold  except 
at  a  loss.  On  the  contrary,  this  constitotloixa] 
amendment  expressly  prohibits  a  sale  of 
bonds  for  lees  than  par,  and  the  statute  aa- 
thorlzing  the  purchase  of  the  bonds  of  the 
state  by  the  state  board  of  centred  expressly 
prohibits  a  sale  thereof  at  a  net  loss.  Thus 
tt  would  be  the  duty  of  the  state  board  of 
control  to  hold  all  bonds  purchased  by  It 
until  authorized  by  the  Legislature  to  dtspoiw 
of  them  at  a  loss,  If  such  loss  is  a  necessary 
Incident  of  a  sale.  So  far  as  the  purchase 
of  state  bonds  by  the  state  board  of  control 
la  congerned,  the  transaction  Is  essentially  a 
bookkeeping  one  by  which  surplus  funds  of 
the  state,  that  Is.  funds  not  Immediately  nec- 
essary for  the  purpose  to  whidi  they  are  ap- 
propriated, may  be  transferred  to  the  fund 
which  the  bonds  were  intended  to  create,  thus 
making  such  funds  immediately  available 
pending  the  actual  sale  of  the  bonds  to  pri- 
vate parties.  When  so  sold,  the  mon^y  de- 
rived therefrom  would  replenish  the  surplus 
fund  of  the  general  fund,  and  be  distributed 
therefrom  when  needed  to  the  at^ropriate 
fund  from  whldi  the  money  was  ortfl^lly 
diverted. 

As  the  state  treasurer  is  prohibited  from 
selling  the  highway  bonds  at  less  than  par, 
it  Is  clear  that  the  state  board  of  control,  in 
purchasing  sncb  bonds,  must  bid  par  and 
accrued  interest.  That  board  is  In  turn  pro- 
hibited from  selling  said  bonds  "at  a  price 
which  will  result  In  a  net  loss  to  the  state." 
Stats.  1913,  p.  564,  supra.  The  state  board 
of  control  proposed  to  buy  bonds  at  par,  and. 
In  pursuance  of  an  understanding  thereto- 
fore had  with  a  syndicate  of  bond  buyers,  to 
resell  to  thetn  at  93.5862  per  cent  It  is  clear 
that  this  will  result  in  a  loss  to  the  state 
of  the  difference  between  the  par  value  of 
the  bonds  and  the  percentage  paid  by  the 
syndicate,  and  it  is  immaterial  whether  that 
loss  talies  the  form  of  an  allowance  to  the 
bond  buyers  as  commissions  or  what  the  form 
of  Buch  loBB  may  ba,  the  fact  will  still  re- 


main that  the  state,  by  such  purdiase  and 
sale,  baa  suffered  a  loss  to  the  extent  that 
the  par  value  of  the  bonds  is  depredated. 
The  i^rase  "net  loss  to  the  state"  relates  to 
the  difference  between  the  purchase  price 
of  bonds  paid  by  the  state  board  of  control, 
and  the  net  returns  from  the  sale  of  such 
bonds  by  them.  If  the  net  returns  of  the  sale 
are  less  than  the  purchase  price  of  the  tMods, 
there  is  a  net  loss,  and  this  la  prohibited. 
The  purpose  of  the  Legislature  in  prohibiting 
a  sale  of  bonds  at  a  "net  loss"  was  to  prevent 
a  loss  in  the  several  funds  established  ly 
law,  and  temporarily  transferred  to  the  sur- 
plus fund  of  the  general  fund. 

If  the  statute  authorizing  the  state  board 
of  control  to  purchase  and  resell  state  hi{^ 
way  bonds  Issued  under  the  constitutional 
amendment  of  1019  should  be  construed  ac- 
cording to  defendants'  contention,  so  that 
sale  could  be  made  by  such  board  of  control 
at  a  discount  below  par,  the  statute  so  con- 
strued would  be  dearly  unconstitutional,  a* 
violating  the  provisions  of  article  16,  section 
2,  authorizing  and  requiring  the  sale  of  said 
bonds  for  not  less  than  par.  The  fact  that 
the  Legislature  has  authorized  the  state 
board  of  control  to  purchase  the  bonds  at  par 
and  sell  at  a  discount.  If  we  so  construe  the 
law,  would  not  justify  the  sale  of  these  bonds 
In  violation  of  the  constitutional  leqniremait 
that  they  be  sold  at  or  above  par.  The  plain 
Intent  of  the  constitutional  requirement  is 
that  the  state  shall  receive  the  par  value  of 
the  bonds,  and  any  legislation  which  would 
justify  a  purchase  and  sale  by  officers  of  the 
state  as  a  means  of  ultimately  disposing  ct 
the  bonds  at  less  than  par  would  be  clearly 
unconstitutional.  If,  therefore,  the  legtria- 
tive  provision  authorizing  the  state  board 
of  control  to  purchase  and  sell  bonds  is  con- 
stmed  as  contended  for  by  the  defendants, 
the  law  would  be  unconstitutional  so  far  as 
applied  to  the  third  state  highway  bond  Is- 
sue. 

But  we  do  not  so  construe  the  statute.  It 
is  clear  that  the  people,  in  adopting  the  con- 
stitutional amendment,  and  the  Legislature^ 
In  authorizing  the  purchase  and  sale  of  bonds 
by  the  state  board  of  control,  did  not  Intend 
that  these  bonds  should  be  sold  at  a  discount 
either  by  the  treasurer  or  by  the  state  board 
of  control.  It  la  no  doubt  true,  as  sn^ested 
by  the  Attorney  General,  that  no  one  antici- 
pated the  situation  that  subsequently  aross 
because  of  the  war,  whereby  state  and  mu- 
nicipal bonds  bearing  4^  per  cent  Intemt 
were  salable  on  the  market  only  when  of- 
fered for  less  than  par.  On  the  other  hand, 
the  very  purpose  of  the  constitutional  re- 
qnlreraent  that  the  bonds  should  not  be  sold 
for  less  than  par  was  to  antlc^te  such  a 
situation  by  prohibiting  such  a  sale  at  all, 
for.  If  there  was  no  danger  of  the  bcHids 
being  sold  for  less  than  par,  there  was  Bo 
reason  for  making  tba  requiionent  that  they 
must  be  aoid  at  par. 
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The  defendaiitil'  answer  Is  £ramed  npoo  the 
theory  that  thue  will  be  no  net  toss  to  the 
itote  reason  of  the  sale  of  the  bonds  as 
contemplated,  because,  if  die  bonds  are  not 
sold,  highway  woA  must  be  snspaided.  and 
great  loss  will  result  therefirem  to  the  state. 
Hie  loss  prevented  by  secntlng  fnnds  fbr  the 
cmtlnnance  of  the  work  Is  not  to  be  added  to 
the  sellliv  price  of  the  bonds  to  ascertain 
whether  there  has  been  a  net  loss  to  the 
state.  The  gain  to  be  derived  by  the  state 
from  the  ase  of  the  money  Is  not  an  element 
that  entm  Into  the  vnestlon  of  wbeOier  there 
has  been  a  net  loss.  In  determining  that  loss 
only  two  Items  are  to  be  cmuildered,  the  cost 
of  the  pnrdtase  of  the  stato  bonds  by  the 
Mate  board  of  contn^  and  the  net  returns 
tnm  the  sale  thereof.  If  the  lattra  are  not 
equal  to  or  greater  than  the  former,  the 
sale  Is  not  authorised.  Let  It  be  observed 
that  we  are  conddering  only  the  case  of  state 
hoods,  80  bought  and  sold. 

It  la  drar  from  the  foregoing  that  the  de- 
fmdants  have  no  authority  to  direct  the  pay- 
ment of  this  money  into  the  surplus  of  the 
general  fund  for  Qie  purpose  of  paying  the 
dUIerenoe  between  die  par  and  selling  value 
of  the  bonds,  whether  in  the  form  of  commle- 
Bl<m  or  otherwise.  It  la  also  clear  that  the 
legialatlon  authorizing  the  respondent  board 
to  derignate  the  fund  Into  which  this  money 
shoold  be  paid  contmn^ted  that  it  should  be 
paid  Into  funds  which,  under  the  statote  or- 
ganising said  board,  are  under  ttie  control 
of  Oiat  board  for  the  creatkm,  maintenance, 
and  r^wlr  of  state  hlc^waya. 

It  la  ordered  that  a  peremptory  writ  of 
mandate  be  Issued  directing  the  deffendants 
to  designate  to  the  treasurer  and  controller 
tbB  fond  Into  which  ttds  numey  shall  be  paid, 
whldi  fund  shall  be  one  already  existing  by 
law  tar  the  construction,  maintenance,  or 
rq»Ir  of  stete  hl^waTS,  or  one  created  or 
designated  by  the  revptmdent  board  for  that 
parpoa& 

We  concur:  ANOELLOTTT,  C.  J.;  OL- 
NET,  J.;  SHAW,  J.;  LSNMON,  J.;  LAW- 
LOR,  J.;  SLOAN B,  7. 


Cal.  700) 

Is  re  ANDERSON'S  ESTATE.    (S.  P.  9071.) 

(Supreme  Coart  of  California.   Hay  20,  1921. 
Behearing  Denied  Jane  16,  1^.) 

I.  Wilh  «s9l55(3)— AroBBioBto  er  eatreatles 
act  eaeaoh  to  eeasMtsto  "sadso  iafloeaea." 

That  a  testator  bai  been  influ^itced  by  the 
argnmentfl  or  eatreatiea  is  not  eooagb  to  make 
the  inflaenee  andue,  there  beins  no  "ondae  in- 
dnenee"  anlesi  the  pressure  has  reached  the 
point  where  the  mind  of  the  testator  sivei  war 
before  it  so  that  his  will  does  not  represeot 
his  conviction  or  desire,  but  that  of  another. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Undae 
Inflnence.] 


2.  WHIt  ^168(1)— Evtdeaee  to  show  aadae 
laflnaaoe  oa  testator  of  aornal  aiiad  aad  body 
Biust  be  vary  atroag. 

Evidence  to  jnstify  setting  aside  a  will  for 
nndne  influence,  conaisting  simplr  in  the  pres- 
sure of  importonitr  and  entreaty,  must  be  very 
strong  in  the  case  of  a  testator  of  normal 
strength  of  mind,  in  the  Coll  possession  of  his 
faculties,  unimpaired  hj  infirmity. 

3.  Wills  Oc^ieedS)— Evidence  of  aodaa  lafla- 
aace  must  prove  droumstances  Incoaalatoat 
with  spontaaelty  of  testator's  act. 

Evidence  of  undue  influence  upon  a  testa- 
tor must  show  that  presBura  was  brought  to 
bear  directly  upon  the  testamentary  act,  and, 
though  it  may  be  circumstantial,  it  must  do 
more  tlian  raiae  a  auapicion,  but  mnat  amount 
to  proof  of  drcomstancea,  inconsiBtent  with  the 
spontaneous  character  of  the  testator's  act. 

4.  Wills  «=»166(5)— Will,  eeaalderlag  amoaat 
of  testatrix's  estate,  M4  aet  aaaataraL. 

Where  testatrix,  after  making  her  will,  re- 
ceived considerable  property  from  her  husband, 
that  she  gave  all  her  estate  to  ber  aunt  instead 
(tf  to  her  husband,  if  no  child  survived  her,  or 
that  she  gave  one-half  to  her  aunt  Instead  of  all 
to  ber  child  If  one  survived  ber,  were  not  so  un- 
natund,  as  to  be  incoosistent  with  the  claim 
that  the  will  was  ber  spontaneous  act,  consid- 
ering the  small  amount  of  the  estate  at  the 
time  of  making  th6  will  the  validitr  of  which 
must  be  determined  bj  the  situation  at  the  Uma 
it  was  executed. 

5.  Win«  ^166(5)— Testamentary  reqsest  that 
testatrix's  aunt  be  atade  gnardlaa  of  child,  aet 
saaataral. 

A  provision  of  a  will,  requesting  that  tes- 
Utrix's  aunt,  the  beneficiary  of  her  will,  be 
made  guardian  of  ber  child,  instead  of  her  hus- 
band, was  not  80  unnatural  as  to  be  incon- 
sistent with  the  claim  that  the  will  was  teste- 
trix'a  aponUneoua  act,  coniridering  the  old  age 
of  testetrix's  bnaband  and  Uie  sex  of  the  hue- 
band  and  aonL 

6.  Wills  ^166(2)— Evitfenoa  held  lasaiRoioat 
to  show  andue  Inflnenoe  of  aaat,  aiade  baaa- 
fldary  of  aleee's  will. 

Where  the  relations  existing  between  a  tea- 
Utrix  and  her  aunt,  the  sole  beneficiary  of  ber 
will,  were  as  close  ss  those  oaoally  exiating 
between  a  mother  and  daughter,  and  the  aunt 
accompanied  the  testetrix  to  the  office  of  the 
attorney,  who  drafted  the  will,  but  remained 
outside  the  room  while  testatrix  conferred  with 
him,  and  there  was  no  evidence  of  the  aont 
Importuning  or  otherwise  exercising  any  pres- 
sure upon  teetetriz  to  make  a  will  in  her  fa- 
vor, and  thereafter  testatrix  and  her  husband 
moved  elsewhere  where  they  lived  together 
apart  from  the  aunt  for  aoma  thne,  the  evi- 
dence was  insufficient  to  show  the  exerciae  of 
undue  Influence      the  aunt.  . 

7.  Wilis  <gs3l63(2)— No  presamptiea  of  andue 
iaflueace  from  Intimate  relation  betwaea  tes- 
tatrix aad  beaeflelary. 

That  an  intimate  and  affectionate  relation 
existed  between  a  testetrix  and  ber  aunt,  sole 
beneficiary  under  her  will,  did  not  give  riae  to  a 
presumption  of  undue  infiuence. 
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e.  wins  «=»r63(5)— Acts  •r  btnellolarsr  ti«M 
■ot  Mdi  aotlvlty  In  proonrenent  of  will  u  to 
erMt«  presumption  of  andue  Influenoe. 
Tht  cctiTity  of  testatrix's  aunt,  in  the  pro- 
enrement  of  a  wfU  makiiv  her  the  benefidary, 
was  not  such  as  to  raise  a  preaamptioD  of  un- 
due iDflaence,  where  she  obtained  a  letter  of  in- 
trodaction  to  the  lawyer  who  prepared  the  draft 
of  the  will,  and  went  with  the  testatrix  to  his 
office,  where  she  remained  in  an  outer  room  dur- 
ing testatrix's  interview  with  idm,  as  the  ac- 
tivity necessary  to  give  rise  to  such  a  presump- 
tion must  be  in  the  use  of  the  relation  between 
the  beneficiary  and  testatrix  for  the  OTCrcom- 
Ing  of  the  will  of  the  latter. 

9.  Wills  ^53(2)  —  Declarations  Imflcattng 
mental  state  at  time  of  utterance  Inadmissi- 
ble, where  su(A  mental  state  not  B^rmane. 

Declarations,  indicating  declarant's  inten- 
tion, feeling,  or  other  mental  state  being  com* 
petrat  only  when  they  indicate  socb  mental 
state  at  the  time  of  their  atterance^  are  not 
admissible  when  dedarant's  mental  state  at 
that  time  is  not  germane  to  the  isaae. 

10.  Wills  «»I65(2}— Declarations  of  testatrix 
some  time  after  execution  of  will  Inadmissible, 
facts  shown  being  Immaterial  and  prejadlolal, 
on  Issue  of  undue  Influence. 

In  the  contest  of  a  will  on  the  ground  of 
undue  influence,  testimony 'of  a  nurse  in  at- 
tendance on  testatrix  some  months  after  the 
making  of  the  will  that  she  heard  decedent 
praying  God  to  forgive  her  sin  and  help  make 
it  right  with  her  husband,  and  testimony  of  her 
husband  that  she  several  times  requested  him 
to  get  an  attorney  to  draw  some  papers  on- 
doing  an  onjust  act  towsrd  him,  which  her 
aunt  and  uncle  caused  her  to  do,  were  Inad- 
missible, being  hearsay,  and  indicating  only  that 
testatrix  had  changed  ber  mind  and  regretted 
the  will  she  had  made;  such  facts  being  preju- 
dicEai  and  immaterial  on  the  Issne  of  undue  in- 
fluence at  the  time  of  the  execution  of  the  wilL 

11.  WHIft  «»I65(4)— On  Issie  of  ladH  Influ- 
ence testatrix's  lettor  to  beneflelary,  stating 
will  had  beoa  made  at  tattar**  roqnast*  laad- 

nlssible. 

On  an  issue  as  to  undue  influence,  a  letter 
by  testatrix  to  her  aunt,  the  beneficiary  under 
the  will,  to  the  effect  tiiat  the  will  bad  been 
made  at  the  letter's  request,  was  not  admis- 
sible, being  merely  a  declaration  as  to  a  past 
event,  and  not  indicative  of  the  condition  of 
mind  of  the  testatrix  at  tlie  time  ahe  made  the 
wilL 

12.  Wills  «s>l65(4)— On  Istae  of  undue  Infln- 
snoe  testatrix's  raqHest  that  husband  protect 
her  aflainat  hor  anat,  tbe  baneflelary,  held 
adnrtsslMs. 

In  the  contest  of  a  will  on  the  ground  of 

undue  Influence,  a  request  by  testatrix  of  her 
husband  that  be  protect  her  against  her  aunt, 
sole  beneficiary  under  tbe  will,  was  admissible, 
though  hearsay,  it  indicating  her  then  state  of 
mind  toward  her  aunt,  which  was  material, 
having  a  reasonably  direct  bearing  on  what  her 
mental  attitude  *may  have  been  when  she  ex- 
ecuted the  will  not  long  before. 


BEPOBTEB  (Gal 
In  Bank. 

Appeal  from  Snperlor  Coart,  Sononu  Cam- 
ty  t  Oeorge  H.  OabanlaB,  Judge. 

Proceeding  by  Oora  T.  Jenkins,  to  probate 
tbe  olographic  wilt  of  Hazel  Anderson,  de- 
ceased. From  an  order  In  favor  of  contest- 
ant. Henry  Anderson,  refusing  the  adniissioa 
to  probate  ot  the  will*  proponeat  appeals. 
Beversed. 

R.  L.  ThompwHi  and  B.  M.  Barrett,  botb 
of  Santa  Roea,  for  appellant. 

J.  B.  Leppo'  and  Kellogg  &  Kyl^  all  ot 
Santa  Rosa,  and  Roy  W.  Stoddard,  of  Reaa, 
Nov.,  far  ittQwndeDti 

OUmr,  J.    Thla  Is  an  appeal  from  an 

ordor  refusing  tbe  admission  to  probate  of 
a  certain  olographic  Inatrament  purporting  to 
be  tbe  will  of  Hazd  Andmoa,  deceased. 
Tbe  orAet  was  made  atter  formal  contest 
and  Jury  triaL  Tbe  autbmticlty  of  tbe  in* 
Btrument  was  not  questioned,  and  the 
grounds  of  contest  assigned  were  that  it  hi^ 
been  executed  under  tbe  tmdue  Influaice  of 
the  proponent,  wbo  was  tbe  sole  benefidary 
and  is  the  appellant  here,  that  It  bad  beoi 
executed  when  tbe  testatrix  was  of  nnsonnd 
mind,  and  that  It  bad  been  revoked.  At  ttie 
trial  a  nonsuit  was  granted  as  to  the  two 
latter  grounds,  and  tbe  cause  submitted  to 
the  Jury  upon  the  single  Issue  as  to  undue  In- 
fluence. Upon  this  Issue  tbe  jury  found 
against  tbe  iustmroent,  and  uptm  tta^  vw- 
diet  tbe  cvder  appealed  from  was  mada  Of 
tbe  grounds  ut^ed  for  reversal  but  two  re- 
quire conrtderation.  They  are  (1)  that  tbe 
verdict  Is  not  sum>orted  by  tlie  evidence  and 
(2)  errors  in  the  admission  of  evldenoe;  The 
flrst  of  these  grounds  necessitates  a  review  of 
the  evidence. 

The  pTOpon«it  of  tbe  will  is  an  aunt  of 
tbe  decedent,  and  fbe  contestant  Is  tbe  de- 
ced«it*s  bu^and.  Tbe  decedent  bad  been 
left  an  orphan  when  very  young  and  bad  baoi 
brought  up  In  tbe  family  of  her  aunt  Tbe 
very  closest  relations  existed  betweai  tbm, 
fully  as  dose  as  those  usually  existing  be- 
tween a  mother  and  an  atfbctlonate  and  tract- 
able daui^to-,  and  they  r^rded  eadi  other 
as  If  that  were  In  fiict  tbeir  relation.  'Bte 
deceased  was  a  woman  of  edncatlcm,  latA- 
Ugence^  and  Individually,  and  there  Is  not 
present  in  tbe  case  any  dement  of  the  cm- 
trol  or  domination  of  a  weak  or  subnormal 
mind  by  a  stronger  or  more  vigorous  person* 
ality.  There  was  some  testimmiy  as  to  occa- 
sions whea  tb»  deceased  and  ber  aunt  bad 
differed  about  minor  matters,  smne  of  them 
purdy  personal  to  tbe  deceased,  sndi  as  ma^ 
ters  of  dressy  and  tbe  deceased  bad  givoi  vaj 
to  ber  aunt  But  tbere  was  nothing  more 
shown  than  the  deference  wbldi.  as  batween 
mother  and  daughter,  tbe  younger  woouui 
might  very  reasonably  and  property  Aow  to 
the  opinions  of  the  older.  The  case  Is  but 
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cue  Of  a  dose  and  Inttnate  relatton,  as  of 
mother  and  grown  daughter,  with  no  more  of 
•ubserrlencj  tiu  tbe  part  of  one  to  the  other 
fban  may  naturally  and  properly  exist  In 
wacb  a  relation. 

At  tbe  time  of  tbe  decedent's  marriage  the 
parties  were  living  In  Reno,  Not.  Tbe  aunt's 
hasband  was  managing  a  general  store  there, 
asBlsted  by  his  wife,  and  tbe  niece  was  em- 
ployed In  the  store.  There  she  met  tbe  con- 
testant, who  was  cme  of  the  principal  stock- 
holders of  the  corporation  owning  the  store, 
and  married  him.  He  was  very  much  older 
than  she,  he  being  67  at  the  time  and  she  27. 
He  had  been  married  previously,  and  bad  a 
fiuttUy  of  grown  diUdroL  He  was  also  a 
man  of  wealth,  while  she  bad  nothing. 

Something  over  a  year  after  tbe  marriage, 
the  deceased  became  pregnant,  and  In  Feb- 
ruary, 1918,  she  and  her  aunt  came  to  San 
Frandsco  to  make  purchases  In  preparatlmi 
for  the  expected  child  and  to  attend  to  some 
other  matters.  It  had  been  planned  that  tbe 
husband  should  accompany  them,  but  his  wife 
Informed  him  that  her  aunt  preferred  that 
tiiey  should  go  alone,  and  be  permitted  them 
to  do  aow  While  tbe  two  women  were  thus 
alone  In  San  Frandsco,  the  Instrument  In 
question  was  executed.  The  decedent's 
mother  had  died  In  diUdblrth,  and  tbe  dece- 
dent greatly  feared  ttie  same  fate  for  herself, 
and  the  will  was  nndoubtedty  made  by  her 
because  of  her  approaching  conttnanent  and 
the  danger  Inddent  to  it.  Her  only  estate 
at  the  time  consisted  In  some  po-MHial  be- 
longings and  shares  of  stock  of  the  Talue  of 
about  $6,000  in  the  corporation  owning  the 
store  at  Reno  managed  by  her  aunt's  bus- 
band,  all  of  which  the  decedent's  buErt>and 
bad  given  her  from  time  to  time  after  their 
marriage. 

Tbe  will  made  by  the  decedent  under  the 
foregoing  circumstances  gave  one  half  of  her 
estate  to  her  aunt,  and  the  other  half  to  any 
child  or  children  that  might  survive  her.  If 
no  child  survived  her,  the  whole  estate  was 
to  go  to  her  annt  Tbe  will  also  named  the 
aunt  as  executrix,  and  expressed  the  wish 
that  she  be  appointed  the  guardian  of  the 
estate  of  any  child  who  might  survive  the 
decedent.  The  will  also  stated  that  the  de- 
cedent made  no  provision  for  her  husband  for 
the  reason  that  be  bad  ample  means  of  bis 
own  and  needed  no  provision  from  her  sep- 
arate estate 

There  la  no  evidence  of  the  aunt  Importun- 
ing tbe  decedent  or  otherwise  exercising  any 
pressure  upw  her  either  to  make  a  will  or  to 
make  one  In  her  aunt's  favor.  All  that  ap- 
pears is  that  the  decedent  before  coming  to 
Ban  Francisco  had  expressed  a  wish  to  make 
a  will,  and  had  totd  her  aunt  that  she  wished 
ber  to  have  what  she  bad  when  she  died. 
The  sole  witness  as  to  the  immediate  clrcum- 
Btances  under  which  the  will  was  executed 
was  the  annt,  who  was  called  for  the  purpose 
of  testifying  opoo  tbe  point  by  the  contestant 


himaelf.  He  la,  of  course,  not  bound  by  ber 
testhQony  (secti<»i  2049,  Code  CM  v.  Froc),  and 
the  Jury  were  at  lit>erty  to  reject  any  of  it 
that  did  not  seem  to  them  worthy  of  belief, 
but,  rejecting  it,  there  is  no  evidence  to  take 
its  place,  and,  as  was  said  of  a  similar  case 
In  Estate  of  Kllbom,  162  CaL  4,  120  Pac.  762. 
the  case  la  without  evidence  upon  the  point 
The  circumstances  as  testified  to  by  the  aunt, 
were  that  shortly  after  the  arrival  of  the 
two  women  in  San  Francisco,  at  tbe  sug^efl- 
tlQn  of  the  niece,  the  aunt  made  Inquiry  of 
a  Woman,  with  whom  tbey  had  business,  as  to 
a  competMit  lawyer.  The  woman  recommend- 
ed a  Mr.  OlaA,  a  rq>ntab1e  attorney,  and 
gave  the  aunt  a  'letter  of  introduction  to  blm. 
The  aunt  and  the  niece  presented  this  letter 
t(^:ether,  the  aunt  asked  blm  about  some 
matters  of  ber  own,  and  thm  retired  from 
the  room  while  the  niece  consulted  htm  about 
her  wllL  The  aunt  remained  without  the 
room  during  the  interview  between  the  law- 
yer  and  the  niece,  except  that  at  one  time 
she  was  called  In  by  the  niece,  who  wished 
to  inquire  about  a  date.  When  the  ladles  left, 
the  lawyer  was  to  prepare  a  draft  of  a  will 
whldi  would  express  the  wishes  of  the  niece 
as  told  to  him  by  her.  This  he  did,  and  the 
ladies  later  returned,  and  the  niece  obtained 
the  draft  From  this  draft  eibe  pr^ared  the 
will  In  question  here,  writing  it  In  ber  room 
one  afternoon  when  the  aunt  was  out,  and 
putting  it  In  her  aunt's  suit  case  In  a  sealed 
envelope.  On  her  aunt's  return  she  told  her 
what  she  had  done,  and  asked  ber  to  pat  the 
will  In  the  safe  of  the  store  at  Reno.  The 
aunt  kept  the  will  until  her  return  to  Reno, 
and  then  placed  It  in  the  safe  as  requested. 

There  was  also  ctmsiderable  evidence  as  to 
events  occurring  subsequent  to  the  execution 
of  tbe  will,  but  for  tbe  most  part  this  evi- 
dence is  wholly  immaterial  uponithe  issue  of 
undue  Influence,  and  yet  is  of  a  character  to 
influence  the  Jury  strongly  against  the  will, 
since  It  indicates  that  the  decedent  Immedi- 
ately before  ber  death  liad  changed  her  in- 
tention as  to  tbe  disposition  of  ber  property 
and  desired  to  revoke  tbe  will,  a  desire  which 
her  untimely  death  alone  prevented  her  from 
carrying  Into  effect  It  seems  that  at  the 
end  of  their  stey  In  San  Francisco  the  two 
ladles  went  to  Sacramento,  where  they  were 
met  by  the  decedent's  bustmnd.  From  there 
the  aunt  returned  to  Reno,  and  the  niece 
and  her  huid>and  went  to  Santa  Rosa  pursu- 
ant to  a  plan  tbey  bad  to  settle  in  California, 
If  they  found  a  place  agreeable  to  them. 
Tbey  found  Santa  Rosa  agreeable,  and  the 
husband  purchased  a  home  and  a  farm  there 
at  an  aggregate  cost  of  about  f 18.000.  These 
be  had  conveyed  to  his  wife,  so  that- at  her 
death  her  estate  consisted  of  this  property 
as  well  as  of  the  $6,000  In  stodi  and  the  per- 
sonal belongings  which  she  had  at  the  time 
she  made  the  will.  The  husband  and  wife 
remained  at  Santa  Rosa,  the  aunt  visiting 
the  nteoa  but  onoe  and  Qua  tot  tmt  a  tow 
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days,  and  at  the  suggee tlon  of  tbe  husband, 
in  order  that  stnne  one  might  be  with  his 
wife  while  he  was  away  on  business.  Some 
three  months  after  the  making  of  the  witl, 
the  expected  diild  was  born,  but  bom  dead. 
The  mother  was  able  to  be  about  within  a  few 
days,  but  blood  poisoning  then  came  on,  end 
she  died  on  the  eighth  or  the  ninth  day  after 
the  birth. 

A  nurse  who  was  in  attendance  testified 
over  the  objection  of  the  proponrat  of  the 
will  that  some  days  after  the  birth  she  found 
the  decedent  by  the  side  of  her  bed  praying 
and  repeating  over  and  over.  "Dear  God,  just 
now  forgive  my  sin,  and  help  me  to  make  it 
right  with  Mr.  Anderson." 

The  contestant,  over  the  objection  of  the 
proponent,  waa  permitted  to  testify  to  a 
number  of  conversations  with  his  wife  occur- 
ring after  her  confinement  According  to  bis 
,  testimony,  she  several  times  requested  him 
to  get  an  attorney  who  might  draw  some 
papers  undoing  an  unjust  act  that  she  had 
d<me  toward  him,  and  which  her  aunt  and 
uncle  were  the  cause  of  her  doing.  Be  put 
her  off,  saying  that  they  could  go  to  Reno 
and  fix  the  matter  directly  with  the  aunt  and 
uncle.  In  reply  to  this  suggestion  she  asked 
that  in  case  they  went  to  Reno  he  protect 
her,  as  ber  aunt  and  uncle  would  be  very 
cruet  to  ber.  Two  days  before  ber  death  fiie 
prepared  a  preliminary  draft  of  a  letter  to 
her  aunt  and  also  a  letter.  The  letter  was 
mailed  by  her  husband  at  her  Insistence,  but 
w^as  not  received  nntll  after  ber  death,  and 
on  Its  receipt  was  destroyed  by  her  uncle. 
Tha  preliminary  draft  read: 

"June  13—1018.  Santa  Rosa.  Cal. 
"Dear  Anatie:  Will  yoo  Undly  forward  the 
original  will  which  you  witaessed  in  San  Fran- 
cisco when  we  were  down  there.  I  have  not 
been  able  to  sleep  at  night  and  feel  when  I 
get  these  papers  here  and  get  that  ignoble  act 
oudone. 

"Hope  yon  and  <^ildren  are  welL 

"Hazel  Lenore  Anderson.** 

The  letter  Itself,  according  to  the  contest- 
anfa  testimony,  read: 

'*8anta  Rosa,  Califomis,  June  13,  1918. 
"Dear  Auntie:  Will  yon  kindly  forward  those 
papers,  which  at  yoor  request  was  drawn  np 
in  Sao  Francisco.  I  wish  to  revoke  that  ignoble 
act  done,  and  forward  same  to  me  immediately. 
I  have  not  been  able  to  sleep  since  you  left  me. 

"Hazel  Lenore  Anderson." 

Altboogfa  the  decedent  had  expressed  her 
wish  to  her  husband  to  undo  an  "Ignoble" 
act  which  she  had  done  toward  him,  and  al- 
though the  husband  read  both  the  foregoing 
preliminary  draft  and  the  letter  Itself  be- 
fore the  letter  was  mailed,  and  the  matter 
was  the  subject  of  more  than  one  conversa- 
tion between  them,  the  fact,  according  to  his 
testimony.  Is  tliat  he  did  not  know  that  his 
wife  had  reference  to  m  will  ibe  had  made, 


and  did  not  know  until  after  her  deatli  tint 
she  had  made  a  wilL 

[1-3]  The  foregoing  being  the  facts  and  cl^ 
cum  stances  of  the  case  as  shown  by  the  evi- 
dence, the  question  presented  by  the  app^ 
lant's  first  contention  is.  Are  they  sufficient 
to  prove  affirmatively,  as  a  conclusion  fairly 
to  be  drawn  from  them,  that  It  was  actually 
the  fact  that  In  executing  the  will  the  mind 
and  will  of  the  testatrix  were  overpowered 
by  ber  aunt?  Viewing  the  question  purely 
as  one  of  fact  to  be  determined  from  the  facts 
end  circumstances  shown  in  evidence.  It 
would  seem  plain  enough  that  the  evldenet 
is  sufficient  to  raise  only  a  suspidtm,  If  evea 
that,  that  the  mind  of  the  testatrix  may  have 
been  overpowered,  and  Is  not  sufficient  to 
Justify  as  the  basis  for  Judicial  determina- 
tion and  action  the  definite  conclusion  that  It 
was  In  fact  overpowered.  It  Is  no  easy  thing 
to  overpo'wer  the  mind  of  a  normal  p^tou 
In  full  possession  of  his  senses  by  the  mere 
pressure  of  importunities  and  entreaties,  and 
there  is  certainly  not  even  a  suspicion  in  the 
present  case  that  any  more  drastic  or  com- 
pelling form  of  pressure  was  used.  The  mere 
fact  that  one  person  has  been  influenced  by 
the  arguments  or  entreaties  of  another  in  not 
enough  to  make  the  influence  an  undue  one 
It  is  not  undue  unless  the  pressure  has  reach- 
ed a  point  where  the  mind  of  the  person  sub- 
jected to  Jt  gives  way  iKfore  it-  so  that  the 
action  of  such  person,  taken  In  response  to 
the  pressure,  does  not  in  fact  represent  his 
conviction  or  desire,  brought  about  perhaps 
by  argument  and  entreaty,  but  represents  in 
truth  but  the  conviction  or  desire  of  anothn. 
As  was  said  In  Estate  of  Donovan,  140  Cal. 
390,  391,  73  Pac.  1061,  quoting  from  CbapUn: 

"The  true  test  of  undue  influence  Is  that  it 
overcomes  the  will  without  convincing  the 

judgment." 

This  can  happen  but  rarely  In  cases  of 
persons  of  normal  strength  of  mind  Id  tiie 
full  possession  of  their  faculties,  unimpaired 
by  Infirmity.  The  evidence  which  would  Jus- 
tify the  conclusion  that  It  had  occurred  In 
any  particular  case  of  that  character  would 
have  to  be  very  strong  indeed.  This,  of 
course.  Is  not  true  where  the  mind  of  the  per- 
son subjected  to  the  pressure  Is  naturally 
weak  or  Is  Impaired  by  sickness,  extrane 
physical  weakness,  or  some  other  canae,  and 
It  will  be  found  upon  examination  that  In 
nearly  every  case  where  a  will  has  been  set 
aside  as  the  result  of  undue  Influence  consist- 
ing simply  in  the  pressure  of  importunity  and 
entreaty,  there  has  existed  the  element  of  a 
mind  and  will  weak  or  for  some  reason  im- 
paired. That  element  Is  not  present  here, 
and  It  is  simply  Incredible,  upon  the  facts 
pres^ted  In  the  case  befdre  us,  that  the  misd 
of  the  testatrix,  a  woman  of  mature  years 
and  of  at  least  nonnal  strength  of  mind.  In- 
telligent, In  the  full  possessloa  of  her  facul- 
ties, and  in  good  health,  waa  orercoms  by 
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the  pressure  of  Importunities  and  entreaties 
00  part  of  her  aunt  There  Is  in  fact 
DO  evidence  that  such  pressure  was  exerted. 
The  out!;tandlng  features  of  the  case  are  sim- 
ply: That  the  testatrix  was  a  mature  and 
hitelllgent  woman  of  sound  mind;  that  she 
was  married  to  a  man  of  wealth  very  much 
irfder  than  herself;  that  she  was  devotedly 
attached  to  her  aunt,  whom  she  regarded  As 
her  mother;  that  she  had  a  little  property  of 
her  own,  given  her  by  her  hushand,  consist- 
ing almost  entirely  of  stock  In  the  corporation 
managed  by  her  aunt's  husband;  that  she 
was  expecting  a  child,  and  waa  fearful  of  the 
result  of  her  conOnement;  that  she  wished 
to  make  provision  as  to  the  disposition  of  her 
estate  and  the  care  of  her  possible  child  in 
case  she  should  die;  that  tinder  the  circum- 
stances she  made  a  will  after  consultation 
with  a  lawyer,  and  when  she  and  the  aunt 
were  away  from  th^r  home  tt^ether ;  and 
that  the  will  provided  for  the  division  of  her 
estate  between  the  aunt  and  her  child,  If 
there  should  be  one.  and  otherwise  for  Its  all 
gt^g  to  the  aunt,  requested  that  the  aunt 
be  appointed  guardian  of  the  child,  and  stat- 
ed that  no  provision  was  made  for  her  hus- 
band, as  be  had  ample  means  of  his  own. 

It  Is  doubtful  if  these  circumstances  would 
Justly  raise  even  a  suspicion.  Mnct  less  do 
they  come  up  to  the  test  prescribed  in  Re 
McDevitt.  95  Cal.  17, 30  Pac.  101,  a  test  which 
baa  been  reiterated  and  reapplied  in  numer- 
ous subsequent  dedslons  by  this  court.  It 
was  there  said  at  page  33  of  95  OaL  at  page 
106  of  30  Paa: 

*TTldeDce  most  be  prodaeed  that  pressure 
was  brought  to  bear  directly  npon  the  testa- 
meotsry  act;  bat  this  evidence  itseU  need  not 
be  direct.  CSrcumstantiai  evidence  Is  snffl- 
dent  It  must,  however,  do  more  than  raise 
a  saspicioD.  It  mnat  amount  to  proof,  and 
rach  evidence  has  tbe  force  of  proof  only  when 
cireomstancea  are  proven  which  are  InconslBt- 
ent  with  the  daim  that  the  wHl  was  the  spon- 
taneous, act  of  the  alleged  testator.  I  think 
ttere  la  nothing  b^ond  sospidon  shown  here." 

[4.  II  Applying  this  test,  What  one  of  the 
drcnmstances  in  this  case  Is  there  which  is 
"Inconsistent  with  the  claim  that  the  will 
was  the  spontaneous  act  of  tbe  alleged  testa- 
trix?" The  only  one  upon  which  stress  Is 
laid  la  the  provisions  of  the  will  itself,  and  in 
particular  that  It  should  give  the  estate  to 
the  decedent's  aunt  Instead  of  to  her  hns- 
baad,  from  whom  she  had  received  it  all.  But 
when  we  consider  the  small  amount  of  the 
estate  she  was  disposing  of,  consisting  as  it 
did  when  she  made  the  will  only  of  personal 
bdoDKlngs  and  stock  in  the  stor^  corporation 
to  the  amount  of  (6,000,  and  the  fact  that 
ber  husband,  as  she  says,  had  ample  means, 
It  was  not  unnatural  that  she  should  wish 
li«  little  to  go  to  her  aunt  and  foster  mother. 
This  sltnatioD  was  ccnslderably  dianged  by 
tb»  subsequent  ve^  mibstantlal  gifts  to  ber 


of  tbe  home  and  farm  at  Santa  Rnsa,  and  It 
may  well  be  that  it  was  due  In  some  part  to 
this  that  she  subsequently  desired  to  revoke 
the  win.  But  tbe  validity  of  the  will  must 
be  determined  by  the  situation  as  it  existed 
at  the  very  time  it  was  executed,  and  the 
situation  then  was  that  she  was  disposing  of 
a  comparatively  small  amount.  Stress  Is  also 
laid  on  the  provision  of  the  will  requesting 
that  the  aunt  be  made  guardian  of  her  child. 
This  also  la  a  not  unnatural  provision,  when 
we  consider  the  ages  and  sexes  of  the  partlea. 
The  husband  was  69,  and  a  man,  and  the 
aunt  was  47  and  a  woman.  It  was  not  un- 
natural that  the  testatrix  should  expect  and 
hope  that  It  would  be  the  latter  who  would 
have  the  bringing  up  of  ber  Infant  child  in 
case  she  herself  should  pass  away.  Tbe  only 
feature  ot  the  will  whose  naturalness  can 
be  at  all  justly  questioned  is  not  that  it 
gives  tbe  testatrix's  estate  to  ber  aunt  in- 
stead of  to  her  husband,  but  that  it  gives  one- 
half  to  her  aunt  if  the  child  survives.  Instead 
of  giving  it  all  to  the  child.  But  here  again, 
when  we  consider  the  smalt  amount  that 
wonid  he  left  to  the  aunt  in  such  a  case,  some 
$3,000.  and  the  burden  that  would  be  assumed 
the  aunt,  if  the  raising  of  the  child  were 
Intrusted  to  her,  any  unnaturalness  of  tbe 
will  in  this  respect  largely^  If  not  mttniy, 
disappears. 

[S]  Tbe  drcumstancee  of  this  case  are  not 
dlaslmltar  from  those  in  numerous  other  cas- 
es which  have  from  time  to  time  been  pre- 
sented to  this  court,  and  so  far  as  we  are 
aware  It  has  been  held  without  exception  that 
such  circumstances  are  insufficient  to  Justify 
a  Sndlng  of  undue  Influence.  In  tbe  very 
case  from  which  we  have  Just  quoted  of  In 
re  McDevitt,  tbe  facts  were  that  the  testator 
was  an  old  man.  an, invalid  suffering  from 
cancer,  from  which  be  Qnally  died,  a  bachelor 
living  with  a  brother,  that  his  will. was  ex- 
ecuted at  the  house  of  this  brother,  and  left 
everything  to  him  and  to  his  children  to  the 
exclusion  of  the  children  of  two  deceased 
brothers  living  in  the  same  city,  and  with 
whom  the  testator  was  on  friendly  terms. 
There  was  also  evidence  that  tbe  brother, 
who  was  the  beneficiary,  had  abused  tbe  tes- 
tator, and  that  the  latter  was  very  much 
afraid  of  him.  The  only  particular  In  which 
tbe  facts  in  the  case  differ  from  those  before 
us  In  a  respect  favorable  to  the  contestant 
here  Is  that  the  brother  was  not  present,  even 
outside  the  room,  >vhen  the  testator  was  con- 
sulting bis  lawyer  and  the  will  waa  executed. 
The  jury  found  that  tbe  will  waa  «cpcuted 
under  the  undue  tnfluoice  of  the  brother,  and 
on  appeal  the  verdict  waa  set  aside  as  not 
supported  by  the  cvldenoa  Among  other 
things  pertinent  to  tbe  present  diarussloii  ccm- 
tained  In  tbe  opinion  la  tbe  fnllowlug: 

"General  influence,  not  broaght  to  bear  upon 
the  testamentary  act.  however  strong  or  cod- 
trolling,  is  cot  undue  Influence.  There  must 
be  proof  that  the  Influence  was  used  directly 
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to  procure  the  wtU,  except  in  tbom  caaea  where 
the  beneficiariee  or  parties  tnetnimeiital  in  hav- 
ing  the  will  executed  flastaloed  a  confidential 
relatioD  to  the  teatator.  Tb,\a  case  la  not  with- 
in the  eKceptfoB." 

In  Re  Lansford,  106  Cal.  608,  41  Pac.  701. 
the  testator  left  the  bulk  of  bis  estate  to  a 
second  wife  to  the  practical  exclusion  of  his 
children  by  a  former  marriage.  The  Jury 
foimd  Uiat  the  will  was  executed  under  the 
undue  influence  of  the  wife,  and  on  ai^ieal 
the  verdict  was  set  aside  as  not  supported  by 
the  evidence.  There  was  evidence  that  the 
testator  habitually  d^rred  to  the  wishes  of 
bis  wife,  that  he  appeared  to  be  afraid  of  her, 
and  that  be  declared  oa  several  occasions 
that  bis  children  should  have  his  property 
when  he  died.  The  court  said  ot  the  case,  as 
might  be  said  of  the  present  <me: 

"This  is  not  the  case  where  a  man  makes  a 
will  upon  bis  deathbed,  snrroanded  by  those 
who  tnm  oat  to  be  his  devisees;  nor  is  it  a 
case  where  a  weak  person  at  the  time  of  the  ex- 
ecution of  Us  wHl  la  teased  and  tormented  by 
the  importunities  of  relativea  who  do  not  allow 
him  to  be  ont  of  their  sight,  or  to  have  any 
opportunity  for  <piiet  thou^  or  independem 
advice." 

The  single  particular  In  which  the  facts 
were  less  favorable  to  the  contestant  than 
those  appearing  here  is  that  the  will  was  ex- 
ecuted at  the  ofllce  of  the  testator's  lawyer, 
where  he  had  gone  alwe.  This,  of  course, 
is  an  Important  feature,  but  Its  Importance  is 
much  reduced  In  the  present  case  by  the  fact 
that  for  the  whole  period  of  three  months  be- 
tween the  execution  of  the  will  and  the  con- 
finement of  the  testatrix  she  was,  except  for 
a  few  days,  with  her  husband  and  away  from 
her  aunt,  and  was  not  even  Intending  to  re- 
turn to  live  near  her  abnt  Any  element  of 
undue  influence  must  have  been  removed; 
she  had  ample  time  to  change  the  disposition 
she  had  made,  and  yet  there  is  no  suggestion 
that  such  cbange  was  desired  by  her  until 
aftor  her  confinement  As  was  said  in  the 
Lengford  Case: 

"He  bad  ample  opportunity  to  fully  and 
freely  tbink  out  what  he  wanted  to  do,  and 
to  cbange  any  conclusion  he  might  have  arrived 
at,  if  be  so  desired." 

In  Estate  of  Calef,  139  Cal.  673,  7S  Pac  639. 
the  testatrix  had  made  a  will  giving  a  sub- 
stantial legacy  to  the  conteetant  and  making 
only  a  small  contingent  provision  for  one 
Mabd  TickelL  Thereafter  she  made  a  codi- 
cil, giving  Mrs.  Tlokell  a  substantial  amount 
and  correspondingly  reducing  the  legacy  to 
the  contestant  Both  will  and  codicil  were 
offered  for  probate,  and  the  contestant  con- 
tested the  validity  of  the  codicil  on  the 
grounds  that  it  bad  been  executed  under  the 
tmdue  influence  of  Mrs.  Ticket!,  and  that  the 
testatrix  waa  of  unsound  mind  at  the  time. 
The  Jury  found  against  the  codicil  on  both 


grounds.  It  appeared  ttiat  the  testatrix  was 
a  widow  without  children.  Her  husband, 
however,  had  had  three  children  by  a  former 
marriage,  one  of  whom  was  the  mother  of 
Mrs.  Tick  ell.  The  testatrix  always  had  great 
affection  for  this  stepdaughter  and  her  daugh- 
ter, and  called  them  her  daughter  and  grand- 
daughter, and  treated  them  as  such.  About  2 
years  after  making  the  wUl  she  suffered  an 
attack  of  paralysis,  from  which  she  finally 
died.  Inmiedlately  after  suffering  this  attach 
she  went  to  live  at  the  home  of  her  step- 
daughter, the  mother  of  Mrs.  Tickell,  and  re- 
mained there  until  her  death.  Shortly  be- 
fore going  there  she  had  told  her  lawyer  to 
prepare  a  draft  of  the  codldl  In  question  and 
send  it  to  her  at  her  stepdaughter's  home. 
This  the  lawyer  did.  and  upon  receipt  of  the 
draft  the  testatrix  made  a  copy  of  it  In  hv 
own  band  as  an  olographic  instrument  At 
the  time  she  did  this  Mrs.  Tickell  was  witli 
her,  and,  the  eyesight  of  the  testatrix  btin; 
ba^  read  the  draft  to  her.  There  was  also 
evidence  of  unsoundness  of  mind,  although 
bow  substantial  the  evidence  was  does  not 
appear.  About  a  year  after  the  making  of 
this  codicil  the  testatrix  died.  It  must  be 
evident  that  In  nearly  every  particular  the 
drcumstances  of  this  case  were  more  favor- 
able to  the  omtestant  than  those  of  the  pres- 
ent case,  but  neverthelesa,  the  court  hdd 
that  they  were  Insufficient  to  Justify  the  ve^ 
diet  of  undue  Influence. 

In  Estate  of  Hlgglns.  196  CaL  257,  104  Pac. 
6,  the  testator  bad  made  a  will  substantially 
preferring  one  son  to  his  other  children.  Hie 
evidence  for  the  contestants  showed  that  the 
will  was  executed  on  the  day  preceding  the 
testator's  death,  that  he  was  a  man  of  ad- 
vanced years,  In  poor  health,  and  greatly 
weakened  mentally,  and  that  the  testator  re- 
posed great  confldence  In  the  son  who  was 
preferred,  and  the  latter  had  from  time  to 
time  Importuned  his  father  to  settle  his  af- 
fairs. The  will  was  executed  by  the  testator 
at  his  home  aft&r  cmisultation  with  a  law- 
yer. The  son  accompanied  the  lawyer  to  the 
bouse  when  he  went  there  for  the  purpose  of 
bavlog  the  will  executed,  but  was  not  in  the 
room  either  at  the  preliminary  consultatloa 
or  at  the  time  of  necution.  It  was  held  that 
the  evidence  did  not  Justify  a  finding  that 
the  wtu  had  been  executed  under  the  undue 
influence  of  the  son. 

In  Estate  of  Lavlnburg.  161  Cal.  536,  119 
Pac.  915,  the  testator,  a  man  of  advanced 
years,  had  made  a  will  leaving  the  bulk  of 
bis  estate  to  two  daughters  to  the  ex,clutdon 
of  a  son  to  whom  he  was  much  attached  and 
of  two  other  daughters.  The  will  was  at- 
tacked as  made  under  the  undue  Infiuenoe  of 
one  of  the  daughters  benefited,  and  the  Jury 
found  against  the  will.  It  appeared  that  the 
testator  had  made  a  second  and  very  unhappy 
marriage;  that  the  will  was  made  when  be 
was  in  serious  trouble  with  his  wife  and 
greatly  perturbed  because  at  it;  that  be  pbu- 
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«d  the  utmost  confldaice  In  ttae  daughter  who 
was  claimed  to  have  unduly  Influmced  him; 
tb«t  immediate  prior  to  the  making  of  the 
will  he  had  transferred  to  her  a  lai^  part. 
U  not  practically  all,  of  his  eetate,  to  hold 
u  trustee  for  htm;  that  she  suggested  at 
the  time  of  this  transfer  that  he  should  maks 
a  will,  and  he  immediately  consulted  a  law- 
yer for  that  purpose  and  did  so,  and  that  the 
daughter  exerted  great  influence  oTer  her 
father  and  boasted  of  it  It  was  held  that 
the  evidence  was  no  more  than  sufficient  to 
raise  a  suspldcm,  and  did  not  amount  to  proqf 
of  undue  influence,  and  the  Terdict  of  the 
jury  was  set  aside.  It  is  to  be  noted  that  in 
ttie  particular  that  the  daughter  not  only 
occupied  a  relation  of  affection  and  great  con- 
fidence toward  her  father,  but  was  as  well  an 
actual  trustee  tm  him  for  a  considerable  por- 
tion of  his  estate,  the  facts  were  stronger  In 
favor  of  the  contestant  than  In  the  present 
case.  On  the  other  hand,  it  should  be  said 
that  the  will  was  executed  wholly  without 
the  presence  of  the  daughter,  and  importance 
1b  attached  in  the  opinion  of  the  court  to  that 
fact.  It  did  appear,  however,  that  the  daugh- 
ter had  gone  with  him  to  the  trust  nmkpany, 
whose  attorney  prepared  the  will  on  the  oc- 
casion when  he  consulted  that  attorney  In 
r^rd  to  making  a  will. 

In  Estate  of  Morcel,  162  CaL  188,  121  Paa 
733,  the  testatrix  left  her  entire  estate  to  her 
hosband  to  the  exclusion  of  her  daughter  by 
another  man.  The  Jury  found  Uiat  the  will 
had  been  executed  under  the  undue  Influence 
of  the  hue6and,  who  not  only  lired  with  the 
testatrix  on  terms  of  affection  and  confidence, 
but  who  bad  been  intrusted  by  her  with  her 
business  affairs,  she  being  Ignorant  and  U- 
Hterate.  Of  the  details  of  the  case  In  gen- 
eral, it  Is  necessary  to  say  only  that  they 
were  no  less  favorable  to  the  contestant  than 
the  circumstances  of  the  present  case.  There 
is  one  particular,  however,  that  Is  worthy  of 
note,  and  that  is  the  important  particular  of 
the  circumstances  immediately  surrounding 
the  execution  of  the  will.  It  Is  worthy  of 
note  because  those  circumstances  closely  re- 
semble those  surrounding  the  execution  of 
the  present  will  and  to  the  extent  to  wbldi 
they  differ  are  more  favorable  to  the  contest- 
ant The  circumstances  were  that  the  testa- 
trills  husband  not  only  went  with  her  when 
Ae  went  to  the  office  of  ttieir  lawyer  for  the 
porpose  of  making  a  will,  but  unlike  the 
aunt  in  this  case,  he  actually  remained  in 
the  room  with  her  when  she  gave  instructions 
■s  to  Qie  provisions  she  desired,  and  execut- 
ed the  will  drawn  In  accord  with  those  In- 
stTQctiODs.  The  court,  nevertheless,  set  aside 
the  verdict  of  undue  influence  as  not  Justi- 
fied by  the  evidence. 

In  this  Immediate  connection,  the  decision 
hi  Estate  of  Pnrcell,  164  CaL  800,  128  Pac. 
882,  should  be  noted.  There  a  vridow  of  ad- 
^ced  years,  ill  and  abont  to  undergo  a 
■ntra  operation,  made  a  will  In  favor  of  her 


hu^nd'0  brother  and  sister  and  her  bonse- 
keeper  to  the  exduston  of  her  heirs.  The 
estate  was  large,  and  the  will  was  contested 
on  the  grounds  of  unsoundness  ttf  mind  and 
of  undue  influence  on  the  part  of  the  three 
benefldarles,  particularly  on  the  part  of  the 
brothei>in-law.  The  contestants  were  non- 
suitM,  and  on  appeal  the  order  of  ncmsult 
was  upheld.  ISie  physician  of  the  testatrix 
testified  that  her  mind  vras  somewhat  Im- 
paired by  age,  and  there  was  also  the  evi- 
dence of  acquaintances  that  in  their  opin- 
ion she  was  of  unsound  mind.  It  also  ap- 
peared that  the  brother-in-law  had  been  lier 
business  adviser  and  manager  ever  since  the 
death  of  her  husband,  so  tliat  a  fiduciary  re- 
lation was  Involved  as  well.  The  circum- 
stances surrounding  the  execution  of  the  will 
closely  resemble  those  now  before  us.  A  law- 
yer was  summoned  to  the  house  of  the  testa- 
trix by  the  brother-in-law,  and,  going  there, 
was  taken  to  the  room  of  the  testatrix,  where 
there  was  also  present  one  of  the  other  beoefl- 
darles.  The  lawyer  and  the  testatrix  were, 
however,  left  alone  while  she  gave  him  in- 
Btructlous  about  the  will  she  desired.  The 
next  morning  she  went  to  the  lawyer's  office 
to  execute  the  will,  accompanied  by  the  broth- 
er-in-law, who,  however,  was  not  present  in 
the  inner  office  when  the  will  was  executed. 
If  a  nraisuit  were  proper  In  the  case  of  a  will 
executed  under  these  (drcumstances  In  favor 
of  a  fldudary  agent  by  an  ill  wmnan  of  ad* 
vanced  years,  whose  mind  was  somewhat 
Impaired  by  ag^  certainly  a  nonsuit  would 
have  been  prefer  In  the  preaoit  case. 

In  Estate  of  Qteaaon,  104  OaL  766,  ISO  Pac. 
872,  the  will  involved  was  one  whereby  the 
testator  left  hls^tire  estate  to  his  wife  to 
the  exduslon  of  his  sister.  It  appeared  that 
the  testator  at  the  time  of  his  marriage  was 
a  man  of  60,  while  his  wife  was  only  22,  and 
even  at  that  youthful  age  had  had  such  a 
varied  matrimonial  career  that  the  testator 
was  her  third  husband ;  that  he  tiad  been 
married  before,  and  bad  been  devotedly  at- 
tached to  his  first  wife,  with  whom  he  had 
lived  happily  for  30  years,  and  had  married 
the  second  wife  within  a  year  after  her  death 
and  upon  a  short  acquaintance;  that  he  bad 
numerous  sick  spells,  for  relief  from  which 
he  was  accustomed  to  take  morphine;  that 
the  second  wife  secured  the  will  within  a  few 
hours  after  Its  execution,  Inquired  of  one  of 
the  witnesses  to  it  if  he  had  In  fact  witnessed 
It  and  then  placed  it  In  her  safe  deposit  box, 
and  that  within  seven  weeks  after  the  execu- 
tion of  the  will  the  testator  died.  It  also  ap- 
peared that  while  the  will  had  been  executed 
without  the  presence  of  the  wife  and  at  the 
office  of  a  notary  public  where  the  testatw 
had  gone  for  the  purpose,  the  testator  return- 
ed to  the  office  of  the  notary  within  a  few 
minutes  In  a  state  approaching  nervous  ool* 
laim  and,  zefsrring  to  tbe  will  and  to  Om 
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fact  that  he  had  required  the  notary  to  ac- 
knowledge ita  execution  aa  wcU  aa  to  witness 
it.  said: 

"Bat  I  had  to  do  it  I  had  to  do  It  risht  or 
hell  would  pop  at  homa;  I  could  not  stay 
there." 

Certainly  these  drcnm'Btancee  and  Such 
evidaice  go  much  fnrthiBr  to  JuatUy  a  aufipi- 
doD  at  least  of  undue  inflnuioe  than  those 
al  the  present  case,  but  It  was  htHi  that  they 
were  insuffldent  to  have  Jnstifled  a  finding  <^ 
undue  tnfluenoe  by  the  aecond  wife. 

It  would  serve  no  useful  purpose  to  discuss 
the  comparatlTdy  few  dedaions  of  thla  court 
in  whldi  an  order  setting  aside  a  wUl  for  un- 
due Influence  has  been  upheld.  Suffice  it  to 
say  that  in  practically  all  of  them  there  en- 
tered either  the  element  of  a  weak,  unsound, 
or  impaired  mind,  Isdndlng  a  mind  impaired 
by  great  physical  weakness,  or  the  element  of 
a  win  procured  by  one  who  occu[ried  a  fidu- 
ciary rdatlon  to  tb»  decedent,  who  was  not  a 
natural  object  of  the  decedent's  testamentary 
bounty,  and  who  yet  beneflted  substantially 
by  the  n-ill.  Examples  of  the  first  class  of 
cases  are  Estate  of  Snowball.  157  CaL  301, 
107  Pac.  598;  Estate  of  De  Laveaga,  165  Cal. 
607,  133  Pac.  307,  and  Estate  of  Jones,  166 
Gal.  108,  135  Pac.  288.  An  example  of  tbe 
second  class  Is  Ross  v.  Conway,  92  Cal.  632. 
28  Pac.  786.  Not  Infrequently  both  elements 
are  present,  as  was  true  in  Estate  of  Nutt, 
181  Cal.  522.  186  Pac.  393.  Not  Infrequently 
there  enters  also  the  element  of  some  fraud 
or  deceit  practiced  by  one  occupying  a  con- 
fidential relation.  None  of  these  elements  is 
presrat  in  the  case  at  bar. 

[7]  The  contestant  contends  that  because 
of  the  Intimate  and  affectionate  relation 
which  existed  between  the  decedent  and  her 
aunt  there  arises  a  presumption  of  undue  in- 
fluence. This  feature  was  present  in  roost, 
if  not  all.  of  the  cases  which  we  have  just 
reviewed  at  length,  and  It  Is  apparent  that  if 
there  be  such  a  presumption  here  and  It  is 
controlling,  it  was  liliewlse  present  in  those 
cases,  and  should  luve  bem  there  held  to  be 
controlling,  and  a  different  result  reached. 
In  many  of  them,  furthermore,  the  same  con- 
tention as  to  a  preeumptioD  was  made  and 
was  discussed  and  overruled.  See,  for  ex- 
ample. Estate  of  Langford,  108  Cal.  608, 622, 
41  Pac  701.  It  has  also  been  presented  in  a 
number  of  cases  we  have  not  referred  to^ 
Estate  of  Ricks.  160  Cal.  460, 117  Pac.  532,  Is 
an  example.  There,  a  mother  made  a  will  giv- 
ing her  property  to  two  srais  to  the  ^elusion 
of  a  third.  The  relation  between  one  of  the 
sons  who  waa  a  beneficiary  and  his  widowed 
mothw  was  not  <mly  tbe  dose  relati<m  which 
naturally  odsts  betwem  mother  and  aon.  but 
tbe  aon  had  also  had  diar^  for  years  of  all 
her  business  affairs.  There  was  no  evidence 
whatever  as  to  the  drcumstanoes  nndw 
whldi  the  will  was  executed  and  the  contes- 


tant, the  dldnherited  son,  contended  that  be- 
cause of  the  relations  between  hia  mother  and 
his  brother  a  presumption  oi  undue  Influence 
arose  which  the  latter  had  to  ov»come.  Tba 
Jury  found  against  the  will,  and  on  appeal 
the  verdict  was  set  aside,  tbe  court  saying,  at 
page  461  of  160  OaL,  at  page  636  ot  117  Pac, 
in  r^iard  to  the  daim  that  a  presumptifn  ot 
undue  Influraoe  existed: 

"Bnt  no  warrant  is  given  to  a  Jnry  to  find 
tliat  andue  mfluence  was  exerted  at  tbe  timi 
the  will  was  made  from  proof  merely  of  sack 
relation  alone.  Undoubtedly  the  relation  be- 
tween respondent  and  his  mother  was  affe^ 
tionate  and  confidential  and  that  [rie]  he  wooM 
have  a  general  Influence  over  his  mother  pn>- 
ceedios  from  snch  relation.  Bat  the  existenet 
of  such  relation  and  this  general  inflaence  rais- 
es no  presumption  that  undue  advantage  wu 
taken  of  it  by  respondent.  Tbere  is  no  legal 
suspicion  of  undae  influence  arising  from  the 
existence  of  such  a  relationBhip,  which  imposes 
upon  the  son  tbe  necessity,  when  &  will  in  his 
favor  is  attacked,  of  assuming  the  burden  ol 
proof  that  he  liad  not  unduly  influenced  Ua 
mother  In  making  the  will.  The  oonfldeotial 
relation  and  tbe  opportunity  afforded  therefrms 
to  exercise  undue  influence  may,  of  coarae,  al- 
ways be  taken  into  consideration  with  other 
evidence,  when  the  question  of  undue  inflaence 
ia  in  issue.  But  the  relation  itself,  and  oppor. 
tunity,  are  not  suffident  alone  to  warrant  a  find- 
ing tiiat  nndae  influence  was  actually  exerted. 
Proof,  merely,  that  confidential  relations  exist- 
ed between  a  teatator  and  the  main  benefldary 
under  his  wUl  is  not  suffidrat  to  destroy  ibi 
validly,  bnt  there  must  be  some  proof,  In  adiB- 
tioD  to  the  relation,  of  facts  or  drcumatanees 
showing  the  use  of  that  relation,  at  the  time 
the  wilt  was  made,  overcoming  the  free  wiD 
and  desire  of  the  testator,  In  order  to  invalidBts 
tbe  testament." 

See.  also,  Estate  of  Baird,  176  Cal.  381, 168 
Pac.  561. 

[>]  It  is  also  claimed,  however,  that  there 
was  present  In  tbe  case  at  bar  the  elemeat  of 
activity  on  tbe  part  of  the  aunt  in  tbe  pr> 
curement  of  the  will.  The  only  evidence  of 
such  activity  Is  that  she  obtained  a  letter  of 
introduction  to  tbe  lawyer  who  prepared  tbe 
draft  of  the  will,  and  went  with  the  testatrix 
to  his  office  and  there  remained  in  an  outer 
room  during  the  interview  between  the  testa- 
trix and  the  lawyer.  But  this  is  not  the  ac- 
tivity In  tbe  procurement  of  the  will  whidi  is 
necessary  In  order  to  give  rise  to  a  presump- 
tion of  undue  influence.  The  activity  must 
be  in  the  use  of  the  rdatlon  for  the  ov»- 
coming  of  the  will  of  the  testator.  As  was 
said  In  Bstate  of  Ricks  (to  Quote  again): 

"There  must  Iw  some  proof,  in  additioa  to 
the  rdation,  of  facts  or  drcomstancea  ahowiag 
tbe  use  of  that  relation  at  the  time  the  wOl 
was  made  overcoming  the  free  wiU  and  desire 
of  the  teatator,  in  order  to  Invalidate  ths  testa- 
ment.'* 

It  is  also  worthy  of  note  In  this  connectioo 
that  In  Estate  at  Horcel,  ie2  GaL  188;  Itt 
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Pac.  7S3,  heretofore  referred  to,  wbere  tbe 
huaband  was  accused  of  procnrliig  the  will 
of  his  wife  by  undue  iafluence,  the  same  ac- 
tivity as  that  shown  here  appeared,  that  Is, 
the  husband  went  with  the  wife  to  the  law- 
yer's office  when  the  will  was  drawn  and  ex> 
ecuted  (In  fact  be  remained  In  the  room  dur- 
ing the  whole  time),  the  same  «mt»tloo  as 
to  a  preeumpUon  arising  was  made  aa  is 
made  here,  and  the  contention  is  directly 
overmled.  Other  cssea  of  well-nlgh  Identical 
ftkcts  where  the  same  contention  was  made 
an  Estate  of  Latour,  140  Cal.  414,  423,  73 
Pac.  1070,  74  Pac.  441;  Dstate  of  Galef,  139 
Cal.  073,  73  Pac  639 ;  and  Estate  of  PurceU, 
164  Cal.  300.  128  Pac.  032. 

Our  craiduslon  then  is  that  the  eTld«ice  is 
Inaufflcient  to  sustain  the  verdict  of  undue 
Influenoe. 

[I]  As  to  ttw  declaratiims  ot  the  decedent 
admitted  orer  the  objedioa  of  the  propcmait, 
the  contantton  that  their  admisaioii  vas  error 
most  also  be  snatatoed  as  to  some.  Such 
dedaraticns  were  bearsaj.  pure  and  simple. 
The  wiy  ezception  to  the  rale  against  lieai^ 
say  within  which  tbey  could  come  is  the  ex- 
esptlOD  which  admits  declarations  indicatlTe 
ot  the  dedarant's  intention,  feeing,  or  other 
menUl  states  including  his  bodily  feelings. 
But  suclk  declaratiws  are  competent  only 
when  they  are  IndicatlTe  of  the  declarant's 
mental  state  at  ttie  very  time  of  their  utter- 
ance, and  only  for  the  purpose  of  showing 
that  mental  state.  It  follows  from  this  that 
unless  his  moital  state  at  that  time  is  mate- 
rial to  the  issue  under  Investigation,  the  dec- 
larations are  not  admissible,  even  though 
they  do  show  his  mental  state  at  that  time, 
not  because  they  are  not  competent  for  that 
purpose,  but  because  that  purpose  Is  not  ger- 
mane to  the  issue.  These  general  pn^sl- 
tlons  are  settled  by  a  multitude  of  authori- 
ties, Inclnding  some  wbere  the  issue  was  one 
aa  to  undue  Influrace  in  the  making  of  a  will. 
See  In  re  Calklna,  112  Cal.  296,  44  Pac.  S77; 
In  re  Kaufman,  117  CaL  288,  49  Pac.  192,  59 
Am.  St  Bep.  178 ;  Estate  of  Snowball.  167  Cal. 
801,  107  Pac.  698;  Estate  of  Ricks,  160  Cal. 
4S0, 117  Pac  S32 ;  Estate  of  Gleason,  164  Gal. 
756,  130  Pac.  872;  Estate  of  Jones,  166  Oal. 
108,  135  Pac  288.  Now  the  declarationa  of 
the  testatrix  admttted  in  the  presuit  case 
were  admitted  on  the  theory  that  they  were 
competent  fmly  to  show  her  state  of  mind 
wboi  uttered,  abd  the  jury  were  so  charged. 
Bat  although  admitted  for  this  purpose  alw^ 
most  of  the  declarations  do  not  come  within 
the  ezception  to  the  hearsay  rule.  As  may 
be  seen  trtm  the  foregoing  statement  ot  tfae 
oBctipUtm,  In  (xder  that  a  dedaratlon  be  with* 
in  It,  two  things  are  requlalte:  (a)  The  decla- 
ration must  be  IndicatlTe  of  the  moital  state 
of  the  dedarant  at  the  Teiy  time  of  utter- 
ance, and  (b)  his  or  her  mental  atate  at  that 
time  must  be  jnaterial  to  an  Issue  In  the 


cause,  i.  e.,  have  a  reasonable  erldttitlaiy 
bearing  upon  such  Issue. 

[tO]  The  declarations  in  the  present  casd  are 
of  three  sorts;  First,  there  are  the  declara- 
tions indicative  simply  of  the  fact  tliat  at  the 
tbue  they  were  made,  some  three  months  aft- 
er the  execution  of  the  will,  the  testatrix  had 
changed  ber  mind  in  regard  to  the  disposition 
she  wished  to  make  of  her  property,  and 
regretted  the  will  ahe  had  made.  If  that 
change  of  mind  and  regret  had  been  mate- 
rial, evidence  of  the  declarations  would  have 
been  competent.  The  point  Is  that  the  fact 
that  she  had  changed  her  mind  and  regretted 
what  she  bad  done  was  not  materlaL  It 
made  no  dUferenoe  whether  she  had  or  not. 
The  only  evidentiary  bearing  of  the  fact  on 
the  issue  before  the  Jury,  that  of  undue  in- 
fluence at  the  time  of  the  execution  of  the 
will,  lay  In  the  possibility  of  reasmlng  from 
the  fact  that  the  testatrix  had  dianged  her 
mind  and  regretted  what  she  bad  done  that 
she  had  possibly  acted  only  under  undue 
pressure  In  the  first  instance^  But  this  bearv 
lug  is  ttceedlngly  slight  and  remote,  or.  In 
other  words,  the  probatiTe  value  of  the  fact 
that  she  had  . changed  her  mind  as  showing 
that  she  had  not  acted  freely  In  the  flrst  In- 
stance^ is  almost,  if  not  quite,  niL  On  the 
other  hand,  the  fact  that  the  testatrix  bad 
changed  her  mind  was  <me  which.  If  put 
before  the  Jury,  would  almost  certainly  affect 
them  greatly,  and  would  in  and  of  itself  be 
given  great  weight  by  them,  regardless,  of 
what  its  bearing  on  the  real  issue  before 
them  might  or  might  not  be.  Under  such 
drcumstances,  where  the  true  evidentiary 
bearing  of  the  evidence  la  at  best  slight  and 
ronote,  and  yet  the  evld<mce'  is  of  a  nature 
such  as  to  make  It  very  prejudicial  to  the 
party  against  vihom  it  Is  offa«d,  the  stI- 
deuce  should  be  excluded.  See  Adldns  v. 
Brett,  193  Pac.  251. 

[11]  The  second  sort  of  declaration  is  the 
one  contained  In  the  letter  by  the  testatrix  to 
her  aunt  to  the  effect  that  the  will  had  l»een  ' 
made  at  the  latter's  request  This  was  not 
properly  admissible  for  a  reason  just  the  con- 
verse of  that  applicable  to  declarations  oS 
the  flrst  sort.  The  fact  declared,  that  the 
will  was  made  at  the  request  of  the  aunt, 
did  haTe  a  Tery  direct  bearing  on  the  issue  in 
the  case,  and  was  qntte  materlaL  But  the 
dedaratitm  of  this  fact  was  not  admissible 
because  It  was  mer^  a  declaratlm  aa  to  a 
past  STOit,  and  was  not  Indicative  of  tbe  con- 
dition of  mind  of  tbe  testatrix  at  the  time  she 
made  It  It  was  therefore  not  within  the 
exception  to  the  hearsay  rul&  Estate  (tf 
Jones,  166  OaL  108,  117,  1S5  Pac.  288. 

[  1 1]  The  third  sort  of  declaration  is  the  re- 
quest by  tbe  testatrix  of  her  husband  thiit  If 
tbey  returned  to  Steao  he  protect  her  against 
her  aunt  and  nncle,  as  they  would  be  cnuA  ■ 
toward  her.  This  Is  the  tmly  declaration 
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■which  meets  both,  reonl^vmaita  nooeasary 
Id  order  to  brins  a  declaration  wltbln  tbe  ex- 
ception. It  (a)  Indicated  ber  then  atate  of 
mind  toward  her  aunt,  and  (b)  her  then  state 
of  mind  as  so  indicated  was  material,  since 
the  fact  that  she  then  feared  her  aunt  had 
a  reajsonably  direct  bearing  <m  what  h«r 
mental  attitude  toward  her  annt  may  have 
been  at  a  previous  and  not  far  distant  time, 
when  she  executed  the  wllL  Order  reversed. 

We  concur:  Al^GBLLOTTX,  a  -J.;  LEN- 
NON.  J.;  SHAW.  J.;  lAWLOB,  J. 


(62  Gal.  App.  207) 

BOOLE  T.  UNION  MARINE  INS.  C0„ 
UMlts4  et  al.  (Civ.  3784.) 

tDistrict  Court  of  Appeal,  Flret  District,  Divi- 
sion i,  California.  April  11.  1921.  Hearing 
Denied  by  Supreme  Gonrt  Jnne  9.  1921.) 

1.  Insaranoe  <8=>(47(4)— Pelley  «ay  Isoor- 
porate  law  of  foraigs  state. 

A  contract  by  an  insurance  company  made 
in  one  atate  and  executed  elsewhere  may,  by 
its  terms,  incorporate  tbe  law  of  another  state 
and  make  its  provisions  coatnrfUnc  vpon  both 
the  insurer  and  the  insured. 

2.  Insuraaoa  ^147(4)— Potlcy  may  stipulate 
tfrat  it  be  governed  by  foreign  law, 

Tbe  general  rule  is  that,  in  the  absence  of 
statutory  prohibition,  tbe  parties  may  stipu- 
late that  the  policy  shall  be  construed  and  gov- 
erned by  the  laws,  asages,  and  customs  of  a 
foreign  state,  and  such  laws,  nsages,  and  ens- 
tiHDB  as  are  spplicable  shall  be  deemed  to  be 
a  part  of  the  written  contract. 

3.  lasurance  ^i47(4)  —  Stlpnlatios  maklag 
marine  poiioy  subject  to  Esflllsh  law  sst 
oostrary  to  pubile  policy. 

A  marine  policy  stipulation  that  tbe  Bnglish 
law  should  govern  in  determining  what  should 
constitute  a  constmctive  total  loss  ooder  the 
policy  hrld  not  violative  of  pablie  policy,  not- 
withstanding the  provisions  of  Civ.  Code.  SS 
270&,  2717,  as  to  what  constitutes  a  construc- 
tive total  loss,  surh  provisions  not  being  man- 
datory upon  the  partiea. 

4.  Cestracftt  ^167— Provisions  of  Cotfo  as 
to  oontraet  rights  may  be  waived. 

Generally,  under  Civ.  Code,  }  S268,  ex- 
cept where  otberwise  declared,  tbe  provisions 
of  tbe  CivU  Code,  with  respect  to  tbe  rights 
and  obligations  under  contracts,  are  subordi- 
nate to  the  parties'  expressed  intenUon,  and 
tbe  benefit  of  such  provision  may  be  waived 
by  any  party  entitled  thereto,  unless  audi 
waiver  wpuld  contravene  public  policy. 

Apiieal  tnm  Superior  Court.  CM^  and 
County  of  San  Francisco ;  George  A  Stnrte- 
Tant.  Judge. 

Action  by  W.  A  Boole  against  the  Union 
Marine  Insurance  Company,  Limited,  and 
another.    From  Judgment  for  less  relief 


tlian  demanded,  and  an  order  denying  plain- 
tiffs  motion  for  new  trial,  plaintUt  appeal 
Appeal  from  ordv  denying  new  trial  dis- 
missed, and  Judgment  affirmed. 

Sanmd  Knl^t,  B^  BBdred  Boland,  and  C 
Irving  Writfit,  all  of  San  Frandaco,  for  ap- 
pellant 

Faniham  P.  Griffiths  and  tfcOntctan, 
Wlllard,  Mannon  &  Greenes  aU  «f  San  Fnn- 
dflco,  for  respondents. 

WASTIB,  P.  J.  Plaintiff  sought  to  recover 
under  two  poUdes  ot,  Insurance  Issued  by 
tbe  deCmdants,  covering  diartered  fre^it 
on  the  oil  barge  Plnta,  wbl<di  was  sank  In 
iSan  Frandso  Bay.  Tbe  Jury  found  tiiat  Che 
barge  was  not  such  a  conatrnt^ve  total  loss 
as  to  entitle  the  plaintiff  to  recover  under 
tbe  terms  of  tbe  pollclea,  end  returned  a 
verdict  In  bis  favor  for  expenses  incurred 
by  him  in  raising  the  barge,  but  against  bint 
for  the  other  sums  asked.  Judgment  was 
dnly  entered.  A  motion  for  a  new  trial  wu 
ma.de  by  plaintiff,  and  denied. 

The  Judgment  on  the  verdict  was  entered 
June  19,  1914.  Appeal  therefrom  was  not 
taken  until  October  15,  1919.  On  the  same 
day  there  was  taken  an  appeal  from  the 
order  denying  tbe  motion  for  a  new  tilal, 
which  was  made  on  September  IS.  1919. 

In  this  court  the  parties  have  proceeded 
upon  tbe  theory  that  tbe  proper  appeal  to  be 
considered  la  that  taken  from  the  order 
denying  the  motion  for  a  new  trial  We 
think  not  Tbe  case  falls  squarely  within 
the  ruling  of  a  recent  decision  of  the  So- 
preme  Court,  wherein  It  was  held  on  facts 
identical  with  those  presented  in  tbe  case 
at  bar  that  the  only  appeal  to  be  considered 
was  tbe  appeal  from  tbe  Judgment  On  tbe 
authority  of  that  case,  the  appeal  from  the 
order  denying  the  motlcm  for  a  new  trial  is 
dismissed.  Wilcox  v.  Hardlsty,  177  Cal.  702, 
171  Pac  947. 

Tbe  policies  of  Insurance  Issued  by  the 
defendants  to  tbe  plaintiff  provide  Oiat  all 
claims  for  loss  shall  be  adjusted  according 
to  tbe  English  law  and  practice,  and  that 
the  settlement  thereof  shall  be  made  in  con- 
formity with  the  laws  and  customs  of  Eng- 
land. Conceiving  these  clauses  of  the  policies 
to  govern  tbe  adjustment  of  the  loss  In  this 
case,  the  court  instructed  tbe  Jury  that  the 
question  of  plalntlCTs  right  to  recover  under 
his  claim  of  a  eonstructlTe  total  loss  most 
be  determined  by  the  laws  and  customs  of 
England,  and  that  under  sach  law  there  Is 
a  constructive  total  loss  of  a  ship  only  when 
the  cost  of  repairs  exceeds  the  value  ot  the 
vessel  when  repaired.  It  was  stipulated 
that  this  was  a  correct  statement  of  the 
English  law,  which  differs  from  the  Call- 
fornia  law,  which  provides  that  a  constmc- 
tive total  loss  of  a  vessel  occurs  when  the 
cost  of  repairs  would  exceed  one-balf  the 
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nine  of  tbe  tombI.  Bectlrau  2706  and  2n7, 
Oiv.  Code.  It  was  admitted  at  tbe  trial 
Oat  tbiB  Plata  was  not  a  ccautnictive  total 
loa  imder  the  Bngllab  law.  wbicli  was  the 
basis  of  the  coarf  s  Instruction,  and  the  re- 
eolting  Judgm^t  for  the  defendants. 

AKwllant  cmtenda.  In  the  first  placet  that 
the  clauses  of  the  insurance  policies  requir- 
ing that  all  dalms  tot  loss  shall  be  adjusted 
hi  conformity  with  the  English  law  and  prac- 
tice, and  that  all  aettlements  thereof  must 
he  made  In  coofOrmity  with  the  laws  and 
costoms  of  England,  do  not,  either  expressly 
or  by  Implicatlan,  exclude  the  California 
Code  proTialons  as  to  what  constitutes  a  ccm- 
stnictlTe  total  loss;  but  that  the  claims 
arising  under  mch  poUdes  shall  be  settled 
In  accordance  with  the  laws  and  customs 
of  Blngland  only  when  such  laws  and  CU8> 
toms  are  not  in  conflict  with  the  provisions 
of  the  Code  sections,  which,  he  ctmtends, 
are  part  of  the  Insurance  contracts.  If  the 
court  shall  condnde  that,  upon  a  fftlr  cou- 
stmctioii  of  the  contracts  of  insurance,  the 
dsnses  of  the  policies  referred  to  exdnde 
the  CalifomU  statute  law.  it  Is  appellant's 
contention  In  the  second  place  that  these 
dansee  are  void,  as  being  tn  contravention 
of  the  domestic  policy  of  the  state  expressed 
In  the  Code  sections. 

[1,2]  Contracts  of  Insurance  are  not  dif- 
ferent from  other  c<aitract8.  In  the  absence 
of  statutory  provlsloDS  to  the  cratrary,  In- 
surance companies  have  the  same  right  as 
an  indiTldnal  to  limit  their  llabiUty,  and  to 
Impose  whateTer  conditions  they  please  up- 
on  ttielr  obligations,  not  inconsistent  with 
pobUc  poUcy.  14  B.  a  li.  pp.  028-030.  In 
cases  ol  contract.  It  is  well  settled  that  the 
parties,  by  their  own  act  and  wUI,  may 
agree  to  be  bound  by  the  law  of  a  foreign 
jorlsdictlon,  and  such  law  will  be  enforced  in 
the  forum  where  the  parties  reside.  Prltch- 
ard  T.  Nortoti,  IM  U.  S.  124,  129,  1  Sap.  Ct 
102,  27  L.  Ed.  104.  A  contract  by  an  In- 
sorance  company  made  In  one  state  and  ex- 
ecnted  elsewhere  may.  by  its  terms,  incoi> 
p(»ate  Om  law  of  another  state  and  make 
its  prorisionB  contriving  upon  both  the  in- 
surer and  the  Insured.  Mutual  Life  Insur- 
ance Co.  of  New  York  v.  Cohen,  179  U.  S.  262, 
297,  21  Sup.  Ct  106,  45  L.  Ed.  181. 

The  general  rule  Is  that,  In  the  absence  of 
statutory  prohibition,  the  parties  msy  stipu- 
late that  the  policy  shall  he  construed  and 
lovenied  by  the  laws,  usages,  and  customs  of 
a  foreign  state,  and  such  laws,  usages,  and 
cnstoms  aa  are  applicable  shall  be  deemed 
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to  be  a  part  of  the  written  contract  1  Joyce 
on  Insurance,  f  231d,  p.  617;  New  Tork  Life 
Int.  Cd^  t.  Orlopp,  29  Tex.  CIt.  Apfi.  284, 
fUB.  Vr.  336  ;  6  Oooley's  Brieb  on  the  Law 
of  Insurance,  pars.  6S2,  6S3.' 

[t,  4]  We  do  not  think  the  authorities  rdl- 
ed  upon  by  the  appellant  removed  this  case 
from  the  application  of  the  general  rule.  Pro- 
gresso  S.  S.  Co.  v.  Marine  Ins.  Co..  146  Cal. 
279,  70  Pa&  067.  has  no  application,  for  the 
facts  are  different.  In  other  cases  the  courts 
were  construing  the  terms  of  Insurance 
policies  pnAlblted  by  express  legislative 
enactments.  In  New  Tork  Life  Ins.  Co.  v. 
Cravens,  178  n.  S.  380,  20  Supi  Ct  062.  44  L. 
Ed.  1116,  and  in  Equitable  Life  Ins.  Soc.  v. 
Pettus.  140  U.  S.  226,  11  Sup.  Ct  822,  36  L. 
Ed.  497,  the  statute  of  the  state  of  Mlssonrt 
waa  being  considered,  which  provided  that 
no  policy  of  Insurance  issued  by  any  life 
insurauce  company  authorized  to  do  birainess 
in  that  state,  should,  after  the  payment  of 
two  full  annual  premiums,  be  forfeited  or 
become  void  by  reason  of  the  nonpaymtot 
of  such  premiums,  but  should  be  subject  to 
certain  rules  of  commutation.  As  pointed 
out  by  the  Supreme  Court  of  the  United 
States  in  the  case  last  dted,  the  Missouri 
statute  wag  mandatory  and  contrcdltng.  We 
And  nothing  in  our  own  laws  making  the  pro- 
visions of  the  Code  defining  a  constructive 
total  loss.  In  the  case  of  marine  Insurance, 
mandatory  upon  the  parties.  Appellant  has 
dted  no  cases  so  holdiog.  We  are  not  aware 
of  any  legislative  declaration  that  would  pro- 
hibit the  parties  to  such  an  insurance  policy 
from  contracting  that  the  law  of  England 
shall  govern  In  the  determination  of  what 
shall  constitute  a  constructive  total  loss 
under  such  policy.  It  Is  the  general  rule 
In  this  state  that  except  where  it  Is  other- 
wise declared,  the  provisions  of  the  Civil 
Code,  with  respect  to  the  rlghte  and  obliga- 
tions of  parties  to  cmtracts,  are  subordinate 
to  the  intention  of  the  parties  when  ascer- 
tained in  the  manner  prescribed  by  the  laws 
relating  to  the  Interpretation  of  contracts. 
The  benefit  ct  mth  provision  may  be  waived 
any  party  entitled  thereto,  unless  such 
waiver  would  be  contrary  to  public  policy. 
Section  8268.  Oir.  Code ;  GriflSth  r.  N.  T.  Life 
Ins.  Co..  101  OaL  627,  640.  36  Pa&118.40  Am. 
St  Bep.  96. 

The  Jodgmoit  is  afllnned. 

WIe  concur:  BIOOABDSt  1.;  EBBRI- 
GAN.  J. 
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(52  Cat.  App.  2TS) 

PEOPLE  T.  STOCK.  (Cr.  747.) 

(ZMstrict  Ooart  of  Appeal,  Second  District. 
Dtrlsion  2,  California.   April  15.  1921.) 

Crlnlnal  law  «=9850— Mara  Imvino  of  Jary  by 
bailiff  act  graund  for  aow  trial. 
It  la  Dot  cronnd  for  new  trial  tiiat  the 
bailiff,  in  whose  charge  the  Jury  were  placed 
on  retiring,  left  them  for  a  moment  in  anoth- 
er*!  charge,  neither  he  nor  any  one  else  con- 
versing with  nor  approaching  them  in  Buch 
time,  ao  that  no  injury  resulted  to  defendant. 

Appeal  from  Superior  Court,  Orange  Coun- 
ty; R.  Y.  WllIlamB,  Judge. 

P.  R.  Stock  was  convicted  of  forgery,  de- 
nied a  new  trial,  and  appeals.  Affirmed. 

Dick  Foye  Harding,  of  Santa  Ana,  for  ap- 
pellant. 

U.  S.  Webb,  Atty.  Gen.,  and  Arthur  Keetch 
and  John  W.  Maltman,  both  cl  Los  Angeles, 
for  the  People, 

FINI^AYSON,  P.  J.  Defendant  was  am- 
Tlcted  of  forgery.  From  a  Judgment  upon 
sncb  conviction  and  an  order  denying  a  new 
trial  he  has  appealed. 

Upon  retirlos  to  deliberate  upon  their  ver^ 
diet,  which  was  at  the  noon  hour,  the  Jurors 
were  taken  to  lunch  by  the  bailiff,  into  whose 
custody  they  bad  been  ordered  by  the  court. 
The  balUff  was  duly  sworn  to  keep  the  Jurors 
together  In  some  private  and  convenient 
place,  and  not  to  permit  any  person  to  speak 
to  or  commnnicate  with  th^  n<»-  to  do  so 
himself  unless  ordered  by  the  court,  or  to 
ask  th^  whether  they  had  agreed  upon  a 
verdict  The  Jurors,  In  diarge  of  the  bail- 
Ut,  together  with  defendant,  who  also  was 
In  custody  of  tbe  bailiff,  descended  the 
stidrs  leading  from  tlie  courtroom  to  the 
loUiy  of  the  courthouse.  Wben  ttiey  reached 
the  courthouse  lobby  the  bailiff,  wishing 
to  deliver  his  prisoner  to  tbe  Jailer  at  the 
county  Jal),  aslced  a  deputy  county  clerk, 
who  was  near  by,  to  watcb  tbe  Jurors  and 
see  that  no  one  talked  to  them  while  he 
took  his  prisraer  to  the  county  Jail.  The 
bailiff  and  his  prisons  were  gone  about  a 
minute  end  a  lialf,  wben  the  former,  return- 
ing, again  assumed  personal  diai^  of  thn 
Jurors  at  or  near  the  comer  of  the  courtbouse 
grounds.  Ifeanwhlle,  as  shown  by  the  testi- 
mony of  both  the  deputy  clerk  and  the  baOUf, 
the  Jurors  marched  In  doable  file  from  fb& 
lobby  of  the  courtbouse  to  the  place  where 
the  bailiff  re^Jotned  tbem.  The  d^nty  clerk 
stood  off  at  one  side  during  all  this  time, 
watching  the  Jurors,  but  holding  no  conversa- 
tion with  them.  Not  for  an  Instant  were  the 
Jurors  s^rated;  no  one  approadied  them ; 
no  one  qwke  to  or  conversed  with  them. 
They  were  in  plain  sight  of  the  bailiff  from 
the  time  he  came  out  of  the  county  Jail  after 
delivering  the  prisoner  to  the  Jallra. 


Though  there  doubtless  was  a  technical 
violation  of  the  court's  instruction  to  the 
bailiff  to  take  charge  of  the  Jury,  we  cannot 
say  that  there  was  such  misconduct  as  to  Jus- 
tl^  setting  aside  the  verdict.  The  nltlmato 
purpose  of  the  court's  Instructlmi  to  an  offi- 
cer to  take  charge  of  the  Jurors  Is  to  prevent 
them  from  having  improper  Intercourse  with 
others.  Their  being  placed  In  charge  of  tbe 
officer  is  merely  a  means  of  accomplishing  that 
purpose.  Therefore  the  mere  fact  that  the 
direction  of  the  court  is  violated  does  not  of 
itself  give  the  defendant  the  right  to  have 
the  verdict  set  aside,  for  It  la  possible  that 
the  Jurors  may  not  be  affected  by  the  irr^o> 
larity.  And  though  the  officer  who  dlsre* 
g^rds  lilB  oath,  or  tbe  Qourfs  instruction  to 
take  charge  of  the  Jury,  foils  In  performance 
of  his  duty,  and  hte  conduct.  If  not  explained 
so  as  to  show  that  the  d^endant  was  not 
prejudiced  thereby,  is  an  Irregularity  that 
may  be  ground  for  a  new  trial,  neverthelen, 
where,  as  here,  it  appears  that  no  injury  to 
the  prisoner  has  followed  from  the  Irregular- 
ity, the  verdict  will  not  be  disturbed.  Pecvie 
V.  Symonds,  22  CsL  362 ;  People  v.  Bemme^ 
ly,  98  Cat.  299,  33  Pac  26S;  People  t.  Coed, 
IBT  Cal.  562.  871, 108  Pac.  Ml.  Itwasdeai^ 
ly  and  affirmatlT^  shown,  by  the  very  wit 
oesses  whom  defendant  called  to  ^ve  tbe 
conduct  of  which  he  complains,  ttiat  tlie  Ju- 
rors were  not  affected  thereby. 

We  do  not  think  It  necessary  to  dlecoa 
the  claim  that  the  uncorroborated  testlDKmy 
given  by  the  complaining  witness  was  not 
sufficient  to  identify  appellant  as  ttie  one 
who  committed  tbe  crime.  Tbe  credibility  of 
the  witness  and  tbe  weight  of  bis  testimony 
woe  questions  for  the  Jury,  and  its  dedslan 
tliereon  is  final. 

Upon  a  review  of  the  whole  case  we  find  no 
errw  or  irregularly  entltiing  defendant  to 
a  new  trial. 

The  Judgment  and  order  are  affirmed. 

We  concur:  WORKS,  J.;  C^tAlO,  J. 


(S2  Cal.  App.  IS) 

WEAVERING  v.  SCHNEIDER.   (CIv.  3664^ 

(District  Court  of  Appeal,  First  District,  IN' 
vision  1,  California.    April  6.  1921.) 

1.  Judgment  <&:=>27l— May  not  be  entered  by 
olerk  on  report  of  referee  whore  referenee  h 
only  for  court's  Informatioa. 

While  under-  Code  Civ.  Proc.  |S  639.  644,  if 
reference  be  to  try  the  whole  issue,  the  clerk, 
on  the  filing  of  the  referee's  finding,  may  there* 
on  enter  jod^ent,  not  so  where  referee  Is  to 
merely  examine  and  report  for  tbe  court's  in* 
formation  on  an  issue. 

2.  Appeal  and  error  «»673(1)— Conplalat  aay 
■ot  be  mads  of  Judgnest  tUiar  than  tiiat  sp- 
fwiti  from. 

The  appeal  being  solely  from  an  mantbor- 
Ised  Judgment  entered  by  tbe  derk  oa  a  ref- 
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cree'i  report,  appellant  la  oot  in  a  poaitioD  to 
raise  the  point  of  a  Babaegaeat  Jadgment  of  the 
court  having  been  entered  prematurely. 

3.  Appeal  aad  error  ^781  (6)— Settlemeat  by 
parttea  gronad  for  diamlesal  of  appeal. 
It  ia  fronnd  (or  diamiBBol  of  appeal  in  ac- 
tion for  dissolution  of  partnership  and  an  ac- 
coontinx  that  it  appears  that  the  parties  bare 
agreed  on  an  adjastment  and  aettlement  of  the 
aoconnta  and  aaaeta. 

AK>eal  from  Superior  Gonrt,  City  and 
Ootinty  of  San  Fnndao;  George  H.  Cabaniss, 
Jodge. 

Action  by  Frederldt  Weavering  against 
Fred  Sclmeider.  From  an  adverse  judg- 
meot,  deCendant  ainwalB.  ^peal  dlnutased. 

W.  H.  Barrowa,  of  San  Frandaco,  for 
app^Uant 

A.  M.  More^  ot  San  Francisco  (BL  B.  Mer- 
Ing^  of  San  FiandsGOk  of  couns^,  for  r»> 

KERRIGAN.  J.  Thia  Is  an  action  brooElht 
to  dlasolTo  a  copartnersblit.  and  to  obtain  a 
■etOement  ct  the  partnezsMp  accomits. 

TbB  record  la  In  a  confused  condition. 
Briefly,  It  appears  that  the  case  was  tried 
vifoa  Issues  framed  by  the  complaint  and  the 
answer  and  counterclaim  of  tbe  defendant 
On  tliose  tssoM,  with  one  or  two  unimportant 
excq)tlons,  tbe  court  found  in  favor  of  tbe 
plalutUf.  One  of  its  findings  was  to  the  effect 
that  before  a  final  Judgment  could  be  entered 
In  the  action  it  was  necessary,  for  the  in- 
formatioa  of  the  court,  that  an  account  be 
taken  of  the  dealings  and  transactions  be- 
tween the  parties,  and  a  referee  was  appoint- 
ed for  that  purpose.  Thereafter,  the  referee, 
being  In  doubt — or  assuming  that  the  refer- 
ence was  general — prei>ared  and  filed  find- 
ings of  fact  and  conclusions  of  law,  accord- 
ing to  which  the  clerk  of  the  court  entered 
Judgment  in  favor  of  the  plaintiff  and 
against  tbe  defendant  in  the  sum  of 
K012.79;  but  tbe  next  day  the  court  Itself 
adopted  the  findings  and  conclusions  of  the 
referee  and  rendered  Judgment  thereon, 
whlcb  also  was  duly  entered.  Several 
months  thereafter  the  defendant  appealed 
from  the  Judgment  entered  by  the  clerk  upon 
the  report  of  the  referee,  claiming  that  the 
court  had  no  power  to  vest  the  referee  with 
anthority  to  make  findings  of  fact  and  con- 
clusions of  law  upon  which  a  Judgment 
ml^t  be  entered  by  the  clerk,  and.  seccmdly, 
dat.  If  It  can  be  said  that  the  judgment  in 
question  was  in  fact  rendered  by  tbe  court, 
nevertheless,  the  court  itself  at  the  time  of 
ita  rendition  was  without  Jurisdiction  to  ren- 
der a  final  Judgment,  for  the  reason  that  at 
that  stage  the  partnership  property  had  not 
been  aold,  or  the  assets  marshaled  and  ap- 
Iriled  as  the  law  directs. 

[1]  There  la  no  merit  In  dtl»r  of  these, 


contentions.  If  the  order  appointing  tbe 
referee  may  be  regarded  as  general,  and  un- 
limited,  vesting  him  with  power  to  try  the 
whole  Issue  as  to  the  accounts,  then  It  was 
the  plain  duty  of  the  referee  to  make  and 
file  findings  of  fact  and  conclusions  of  law, 
upon  which  Judgment  would  follow  immedi- 
ately, and  the  decision  would  stand  as  that 
of  the  court,  subject  to  exception  and  review 
as  if  the  action  had  been  tried  by  the  court 
Code  Civ.  Proc.  {}  639,  644;  Peabody  v. 
Phelps,  9  Cal.  213;  Terpenlng  v,  Uulton,  9 
Colo.  306,  12  Pac.  189.  But  here  the  order 
of  reference  merely  authorized  the  referee 
to  examine  and  report  for  the  information 
of  the  court  on  tbe  issue  as  to  tbe  account 
between  the  parties,  so  as  to  enable  the 
court  to  pass  on  that  Issue,  and  so  regarding 
the  report  a  Judgment  was  rendered  by  the 
court,  which  Judgment  we  think  was  the 
only  proper  one  Ih  the  case. 

[2]  The  second  objection  of  the  appellant 
is  directed  to  the  Jurisdiction  of  the  court 
to  enter  a  final  Judgment  before  the  property 
of  the  copartnership  has  been  sold  and  the 
assets  marshaled;  but  he  Is  In  no  position  to 
raise  this  point,  since  his  appeal  is  taken 
from  the  so-called  Judgment  entered  by  the 
clerk  In  the  first  instance  without  the  direc- 
tion of  the  court.  This  Is  not  the  Judgment 
in  the  case,  and  the  appeal  taken  by  the 
defendant  is  directed  exclusively  to  It 

[I]  Finally,  It  aiqiears  from  an  authenticat- 
ed copy  of  a  stipulation  filed  In  tbia  court 
that  the  parties  have  agreed  upon  an  adjust- 
ment and  settlement  of  tbe  account  and  as- 
sets of  tbe  copartnership^  From  all  of  the 
foregoing.  It  follows  that  the  appeal  should 
be  dismissed.  It  Is  so  ordered. 


We  concur ; 
ARDS.  J. 


WASTE,   P.   J.;  RICH- 


THRESHER  V.  LOPEZ. 


(52  cal.  App.  Xl») 
(Chf.  3104.) 


(District  Court  of  Appeal,  Second  District 
Division  2,  California.  April  12.  1921.  Re- 
hearing Denied  May  1,  1921.  Hearing  De- 
nied by  Supreme  Court  June  9,  1921.) 

I.  Appeal  and  error  ^IOIO(I)— Fladingt 
sapported  by  evUaae*  not  distsriwd. 

Fact  findings  of  the  trial  court  supported 
by  the  eiridence  will  not  be  disturbed. 

3.  Paynoat  «s»89(l)— IHen«y  paid  opon  als- 
take  of  faot  n^r  bo  reoovend  nnder  ooaat 
of  Money  rooslved. 
Blon^  paid  upon  mistake  of  fact  may  be 

recovered  under  ^e  commm  eoont  as  money 

had  and  received. 

3.  Paymoat  «ssMI5(7)— Negltgaaos  of  plaintiff 
It  no  dofensa  Hiess  M  altered  defendant's 
position. 

Where  plalntlft  overpaid  dsfSndant  he  may 
recover  In  an  action  (or  money  received,  re- 
gardless  of  his  negligence,  where  defendant  did 
not  alter  Us  position  to  his  prejudice. 
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4.  PaymMt  «s»8S(l)-^trpayMM  udw 
ntetake  of  fast  aot  volg^tuy. 

Where  plalDtiff  overpaid  defendant  nnder 
mistake  of  fact,  rceoTery  of  the  payment  can- 
not be  defeated  on  the  theorj  that  such  pay- 
ment  was  voluntary;  It  further  appearing  that 
defendant  did  not  as  a  result  of  overpayment, 
ehaiifa  his  position  to  his  detriment. 

5.  Paynent  49s»89<4)— Avermeat  held  a  taffi- 
olaat  aliagatioa  (A,  demand  for  repaymant. 

In  an  action  for  money  had  and  received, 
It  appearing  that  as  a  residt  of  mistake  plain- 
tiff overpaid  defendant,  an  averment  that,  al- 
though often  requested  so  to  do,  defendant  neg- 
lected aod  refused  to  pay  plaintiff,  is  a  suffi- 
dent  allegation  of  demand  for  repayment. 

6.  Appeal  and  error  ^»l07l(l)-^udgmant 
will  aot  be  raverted  for  iasufflclency  of  Had- 
ing where  if  made  It  mast  have  been  ad- 
verse to  appellant, 

A  judgment  will  not  be  reversed  for  an 
Insufficiency  in  the  finding,  where,  if  a  suffi- 
cient finding  had  been  made,  it  would  have  been 
adverse  to  the  appelant. 

Appeal  from  Superior  Goort,  Los  Aaffim 
County;  Lewis  B.  Works,  Judg& 

Action  by  Ge<n^  P.  Threaher  against  P.  L. 
Lopez.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Charles  H.  Hatttn^.  Ot  Los  Angslos,  for 
appellant. 

H.  W.  KIdd,  <tf  Los  Angeles,  for  lespmidQit 

CRAIG,  J.  a%i8  Is  sn  appeal  from  a  Judg- 
ment against  the  d^endant  for  t3»  sum  of 
9780.44  and  plalntUTs  coats. 

[1]  Tbe  omiplalnt  alleges  three  causes  of 
metion.  One  Is  for  m<mey  had  and  rec^ved, 
one  itxe  a  balance  dne  on  a  mutual  apesi  and 
cnrr«it  wxount,  and  one  for  the  recovery  of 
an  aUoged  overpayment  of  money  uptm  the 
ground  that  it  was  obtained  upon  ftilse  and 
fraudulent  represratatlons.  The  findings  are 
applicable  to  support  the  first  cause  of  action, 
and  the  evidence  sustains  those  findings 
which  concwn  the  first  cause  ot  action.  It 
Is  true  that  there  la  a  substantial  conflict  In 
Oie  evidence,  but,  under  such  circumstances, 
it  is  elementary  that  the  Judgment  of  the 
trial  court  will  not  be  reversed. 

[21  The  plaintiff  employed  the  defendant  to 
perform  certain  work,  and  paid  therefor 
$3,126.88.  The  trial  court  found  this  to  be 
an  overpayment  of  $780.44.  Finding  4  is  to 
the  effect  that  the  plaintiff  believed  that  the 
amount  which  he  paid  was  owing  and  pay- 
able from  him  to  the  defendant,  and  that  he 
did  not  know  that  he  was  overpaying  the  de- 
foidant — 

"but  that  on  or  about  July  17,  1918,  plaintiff 
learned  for  the  first  time  that  he  bad  overpaid 
defendant  by  mistake  for  the  doing  of  said 
work  and  labor;  that  within  a  short  time 
after  so  learning  for  the  first  time  of  said  over- 


<CaL 

payment,  phdntUT  demanded  of  defendant  that 
ha  repay  to  plataitilT  the  sums  so  overp^  by 
the  latter,  but  that  defendant  refused,  and 
has  ever  since  refused,  to  reiny  said  overpay- 
ment to  plaintiff,  or  any  part  thereof." 

The  evidence  amply  saKNVta  tUm  finding 
Money  paid  upon  a  mistake  of  fact  may  be 
recovered  under  the  common  count  of  money 
had  and  received.  West  v.  Houston,  4  Har. 
(DeL)  170;  West  Frankfort  Bank  &  Trust  Ofc 
V.  Baretti  et  aL,  206  lU.  App.  261;  Soderbeix 
V.  Eing  County,  IS  Wash.  104,  45  Paa  780. 33 
L.  R.  A.  670.  55  Am.  St  Rep.  878;  Hoist  T. 
Stewart,  161  Mass.  616,  87  N.  B.  786.  42  Am. 
St  Hep.  442. 

[S]  The  plaintiff,  however  negligent  lie  may 
have  been,  may  recover  If  Us  c<mduct  has 
not  aUered  the  position  of  the  defttadant  to 
his  detriment  National  Bank  of  CnUfonda 
T.  Miner,  167  Cel.  682, 140  Pac.  27, 

[4]  The  cases  cited  by  appellant  to  rapport 
bis  contention  "that  money  voluntarily  paid 
with  full  knowledge  of  all  the  facts  and  with- 
out fraud  or  coercion,  cannot  be  recovered" 
support  that  position,  but  an  not  In  point 
here  because  the  court  found,  and  the  evi- 
dence shows,  that  the  plaintiff  acted  witiiout 
knowledge  of  the  facta  and  throng  a  mis- 
take. There  is  nothing  to  indicate  that  the 
act  of  Thresh«  In  having  overpaid  Lopes  has 
placed  the  latter  In  a  p08lti<m  where  a  detri- 
ment would  result  by  rea8<m  of  his  being  re- 
quired to  refund.  Under  such  drcumstancea 
it  is  Inequitable  and  dlshcmeat  tor  d^ttidant 
to  retain  the  money. 

[6]  Appellant  makes  the  claim  that  there 
Is  neither  an  allegation  or  finding  that  a  de- 
mand was  made  for  repayment  before  the 
commencement  of  the  suit.  The  complaint 
alleges  that  element  of  the  cause  of  action  in 
the  ordinary  language  of  an  action  npon  the 
common  count  of  money  had  and  received, 
"that  although  often  requested  so  to  do,  the 
said  defendant  has  neglected,  failed,  and  re- 
fused to  pay  the  plaintiff  the  said  aum,"  et& 
We  think  this  is  a  sufficient  allegation  of  de- 
mand.  The  finding  reads: 

"Within  a  short  time  after  ao  learning  for 
the  first  time  of  said  overpayment  plaintiff 
demanded  of  defendant  that  he  repay  to  plain- 
tiff the  sums  so  overpaid  by  the  latter,  but  that 
defendant  refused,  and  has  ever  since  refused 
to  repay  said  overpayment  to  plaintiff,  or  any 
part  thereof." 

(■I  Conceding  that  this  is -somewhat  Indef- 
inite as  to  the  date  on  which  demand  was 
made,  the  evldaioe  shows  that  demand  was 
made  before  the  action  was  commoiced,  and 
the  Judgment  will  not  be  reversed  for  an  In- 
Buffldent  finding,  where^  If  a  finding  had 
been  made,  It  must  have  been  adverse  to  the 
appellant  Height  v.  Ooatanich,  31  CaL  App. 
Dec.  287.1  Counsel  for  appellant  p^slsts  in 
the  assertion  that  the  findings  weito  to  the 
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effect  "fhat  ,re«pondeiit;  on  Hardi  4,  11»18. 
knew  the  euct  status  of  bis  accoant  wttti 
appellant'*  There  Is  no  finding  to  this  effect 
Judgment  Is  affinned. 

We  concur:  FINLAYSON.  P.  and  ICc- 
OORMICK,  Judge  pro  tern. 


iZ2  Cal.  App.  188) 

DANIELS  V.  MeGUIRE.   (Ohr.  $781.) 

(IHstrlet  Court  of  Appeal.  First  District  Di- 
vision 1,  GaBfomiB.   April  7,  1921,  sa 
Amended  April  25,  1921.) 

1.  Appeal  att4  emr  «s»l068(l.5}-Crrer»  la 
inatructlona  prejudiofal  to  defeadast  are  esred 

by  a  verdlot  for  dim. 
Brrora  fai  the  gning  and  refuaiuF  of  fai- 
rtmetiona  to  the  prejudice  of  defendant  are 
cored  bj  the  radict  for  defendant  end  do  not 
entitle  him  to  a  rerersal  of  an  order  granting 
I^aintiff  a  new  trial. 

2.  Appeal  and  error  «S9933<4)— Presumed  to 
have  basB  grasted  for  iMsfllelaaigr  of  the  evl- 
demob 

Where  die  notion  for  new  trial  was  toade 
and  granted  before  Code  CiT.  Proc.  f  657,  wae 
amended,  in  1919  (St.  1919,  p.  141),  the  ap- 
pellate court  may  presume  Uiat  the  motion, 
which  was  based  upon  iusufficieucy  of  the  eri* 
dence  to  anstain  the  verdict  for  defendant  and 
on  alleged  errors  occorriDg  during  the  trial,  was 
granted  on  the  insaffidency  of  the  evidence,  in 
the  absence  of  any  other  cause  appearing  in 
the  record,  especially  where  defendant  on  ap- 
peal assorted  it  was  granted  on  that  ground. 

3.  Appeal  and  error  «=9979(l)— New  trial  for 
Insufflcloncy  of  evideoee  oonclusive,  unless 
discretloi  abased. 

The  trial  court  baa  a  wide  discretion  in 
granting  or  denying  a  new  trial  on  the  suffi- 
dency  of  the  eridence,  and  its  action  in  that 
Mgaid  fa  condosive  in  tbcappellate  court  nn- 
leea  there  has  been  an  abuse  of  discretion. 

4.  Appeal  and  error  «=s>97d(2)— Abase  of  dls- 
eretlon  la  grasting  new  trfaj  aot  shown,  where 
there  la  anbstantfal  conflfet  In  the  evidence. 

If  there  is  substantial  conflict  in  the  evi- 
dence, the  trial  court  will  not  be  deemed  to 
have  abased  its  discretion  in  granting  a  new 
trial  because  the  verdict  is  spdnst  the  wei^t 
at  the  evidence. 

5.  Malleloss  proseoutlOB  ^921  (2)— Advtee  of 
counsel  after  full  disclosure  defense. 

In  an  action  for  maltdoun  prosecution,  de- 
fendant can  rely  on  advice  of  counsel  as  es- 
tablishing probaUe  canso  for  tiie  proaecutloo 
mly  where  he  abows  tiiat  before  receiving  the 
advice  of  counsel,  he  wade  a  full,  f^*  and 
honest  statement  of  the  facts  then  known  to 
Mm. 

^leal  ftom  Superior  Court  Cl^  and 
Oounty  of  San  lYandsco;  J<dm  T.  Konrse. 
Judge. 
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Action  bf  Boderick  T.  Daniels  against 
Thomas  F.  McGulre.  From  an  order  grant- 
ing plaintiff's  motion  for  a  new  trial  after 
verdict  for  defendant,  defendant  appealai 

Affirmed. 

Arthur  L.  Shannm,  €t  San  Fianeboo^  for 

appellant 

Aitken,  Olensor,  Clewe  &  V«ii  Dine  and 
Aitken  di  Aitken,  all  of  San  Frandaco,  for 
respondent 

WASl^  P.  J.  Plaintiff  broQght  tbls  ac- 
tion to  recover  damages  from  the  defendant 
on  account  of  alleged  malicious  proseaitim. 
He  averred  that  be  was  wrongfully  accused 
by  the  defendant  of  opening,  secretlngl  and 
embezzling  letters  transmitted  through  the 
United  States  mail,  in  vi(^tiott  of  certain 
federal  statutes.  Two  trials  with  Jury  have 
been  bad.  The  first  resulted  in  a  disagree- 
ment On  the  second  trial,  the  present  case, 
the  Jury  returned  a  verdict  for  the  defend- 
ant Plaintiff  made  a  motion  for  a  new  trial, 
which  was  granted,  and  from  wbldi  order 
the  defendant  appeals. 

The  motion  for  a  new  trial  was  made  on 
three  grounds:  Insufficiency  of  the  evidence 
to  justify  the  verdict;  that  the  verdict  was 
against  law;  and  errors  In  law  occurring  at 
the  trial  and  excepted  to  by  plaintiff.  While 
counsel  for  appellant  asserts  that  the  first  of 
these  grounds  was  the  only  one  urged  and 
considered  at  the  hearing  of  the  moti(»i,  the 
order  granting  the  motion  was  general  In  Its 
terms.  It  must  tfawefore  be  affirmed  If  It 
could  propttly  have  been  granted  aa  any 
one  of  the  gromuls  assigned. 

£1]  Alleged  errors  on  the  part  ot  the  trial 
oovrt  in  giving  Instructions  prejudicial  to  the 
appellant  and  Its  refusal  to  ^ve  others  re- 
quested appellant  were  cured  by  the  ver- 
dict in  appellant's  fiivor,  as  be  admits,  and 
do  not  avail  on  this  appeal 

[2]  The  motiw  was  made  and  granted  be- 
tore  section  667  of  the  Code  of  Civil  Prooe* 
dure,  relating  to  new  trials,  was  amended  In 
1919  (St  1919,  p.  141).  Therefore,  aside  from 
appellant's  assertlcm  that  the  insnffldeDcr 
of  the  evidence  to  JuaU^  the  verdict  was  the 
only  matter  urged  in  support  of  the  motion 
for  a  new  trial,  we  may  presume  It  was 
granted  oa  that  ground  in  the  absoice  of  any 
other  cause  ajipearing  In  the  record.  Cordon 
V.  Roberts.  162  CaL  606,  606.  123  Pa&  288. 

(t]  ^e  courts  have  fKquenOy  commented 
upon  the  wide  extent  of  discretion  of  the  tri- 
al court  In  granting  or  denying  a  new  trial 
on  aaBldmcj  of  the  evidence  Its  action  In 
this  r^ard  Is  ooncluBlve  In  the  appellate 
conit,  unless  thwe  has  been  an  abuse  of  dls- 
cretlfUL 

[4]  And,  if  then  Is  a  substantial  oonfilct 
in  the  evidence,  the  trial  court  will  not  be 
deemed  to  bave  abused  ttt  discretion  when  It 
has  determined  that  the  verdict  or  the  flnd- 
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logs  are  against  the  weight  of  the  erldoioe, 
and  that  there  should  be  a  new  trlaL  Gw- 
don  T.  Roberts,  supra,  162  CaL  609.  128  Pac. 
288;  Morgan  t.  Los  Angeles  Pacific  Co.,  IS 
Cai.  App.  12,  14,  108  PaC;  786. 

[I]  We  think  that  on  the  main  questions 
In  controversy  in  this  case  there  was  suffl- 
dent  conflict  In  the  evidence  to  Justify  the 
court  In  concluding,  as  It  must  be  de^ed  to 
have  concluded,  that  justice  would  be  ^omot- 
ed  a  new  trial.  The  dedslTO  Issues  relate 
to  die  QuestlfHis,  whether  defradant  had  prob- 
able cause  for  making  the  charge  against 
plalnttir  In  the  first  Instance,  and  whether 
defendant  was  guilty  of  malice  in  making 
the  <diarge  In  the  next  Tb»  appellant  sougbi 
to  maintain  the  existence  of  probable  cause 
In  law  In  making  the  <Aaiges  against  the  re- 
spondut  by  ]:nt»vlng  that  he  acted  on  the 
advice  of  counsel.  From  our  reading  of  the 
testimony  we  can  Well  understand  how  the 
trial  court  may  have  entertained  a  doubt  as 
to  whether  aroellant  made  to  his  counsel, 
before  recdvlng  his  advice,  a-  full,  fair,  and 
honest  statement  ot  the  fiicts  then  known  to 
him,  bearing  npcm  the  alleged  guilt  of  the 
respondent  If  he  did  not  do  so,  he  was  not 
oititled  to  rely  upon  the  defense  of  probable 
cause.  Stone  v.  Wolfe,  168  Cal.  261,  262.  141 
Pac.  1190.  There  Is  other  evldoice  from 
which  the  trial  court  may  well  luve  conclud- 
ed that  ai^lant  was  not  free  from  malice 
in  making  the  charges  against  the  respondent 

The  order  granting  the  moti<m  for  a  new 
trial  Is  affirmed. 

We  concur:  RICHARDS,  J.;  KERRI- 
GAN, 3. 


^  GaL  App.  190) 

BE8SIN0  v.  PRINCE.  (CIV.  3496.) 

(IMatriet  Court  of  Appeal,  Second  District, 
Divlaion  1,  California.  Aprtt  8,  1921.) 

1.  Sales  «s>7— Costraot  field  a  sales,  and  aot 
aa  agenf^  contract. 

A  contract  whereby  one  party  appointed 
tbe  second  party  Iub  "direct  and  exclusive  rep- 
resentative and  agent"  for  certain  territory  for 
^e  sale  of  the  first  par^s  goods  therein,  and 
wbereby  the  second  party  agreed  to  pay  first 
party  a  specified  royalty  for  eacli  article  man- 
ufactured by  first  party  and  sold  by  second 
par^  within  such  territory,  held  a  contract 
whereby  ttie  first  party  agreed  to  sell  goods  to 
second  party  at  specified  price,  and  not  a  con- 
tract of  asen<7. 

2.  Principal  and  agest  «=»89  (5)— Complaint 
held  Insuffldent  to  stats  cause  of  action  for 
relnbursement  for  expenses  Incurred  in  os- 
doavorlng  to  make  sales  as  agent. 

In  dealer's  action  against  manufacturer  for 
breach  of  contract  to  deUver  to  dealer  ar- 
ticles to  be  sold  by  him  In  certain  teiritory, 
complaint  held  Insafllcient  to  state  cause  of  sc* 
tion  for  reimbursement  (or  expenses  incurred 


hi  endeavoring  to  make  sales,  In  that  It  Ad 
not  show  that  tiie  contract  was  one  of  ag«9, 
not  of  sale. 

3.  Sales  •=9411— Complaint  held  lasvflolsni  Is 
warrant  reoovery  of  profits  for  fatare  sales. 

In  an  action  agaimt  a  manofacturer  for 
breach  of  a  contract  to  sell  vibrators  to  plain- 
tiff to  t>e  sold  by  plaintiff  in  certain  territoiy, 
complaint  held  insufficient  (or  recovery  of  prof- 
its of  future  sales,  in  that  it  did  not  state 
what  number  of  vibrators  plaintiff  could  iutve 
sold,  or  the  price  at  which  they  could  hsT* 
been  sold  by  him,  or  that  plaintiff  ever  ordered 
or  demanded  delivery  of  any  vibrators  other 
than  those  delivered. 

4.  Sales  ^s>4M— Complaint  against  mansfao- 
turer  of  defective  goods  held  to  state  oaaM 
of  notion  for  profits  plaintiff  would  have  real- 
ized If  vibrators  had  been  fit  for  resale. 

In  dealer's  action  against  manofacturer  for 
breach  of  contract  to  deliver  to  dealer  vibra- 
tors of  merdiaotable  quality  to  be  sold  by  the 
dealer  in  certain  territory,  the  complaint  si- 
leging  tfast  tbe  mannfacturer  delivered  a  ce^ 
tain  onmber  of  vibrators  that  conid  not  be  sold 
because  of  defects  in  the  manufacture  there- 
of, and  that  plaintiff  had  complied  with  the 
terms  of  the  contract  to  be  performed  on  hit 
part  held  to  state  a  cause  of  action  for  re- 
covery of  profits  which  plaintiff  would  hare 
realized  by  selling  the  vibrators  if  they  bad 
been  fit  for  resale. 

Appeal  from  Superior  Court,  Loa  Angries 
County ;  Grant  Jackson,  Judge. 

Action  by  Theodore  Bessing  against  James 
Prince.  Judgment  of  dismissal,  and  plain- 
tiff appeals.  Reversed. 

Duke  Stonev  of  Los  Angdes,  for  appellant 
Griffith  Jones  and  John  J.  Crai&  both  of 
Los  Angeles,  for  respondent. 

CONRET.  P.  J.  On  the  26th  day  of  July. 
1918,  a  contract  In  wrttli^  was  entered  hito 
between  Resaing,  as  party  of  the  first  part, 
and  Prince,  as  party  of  the  second  part, 
which  contained  the  f<dlowlng  terms:  It  was 
stated  tile  rein  that  Prince  appointed  Besshig 
aa  his  "direct  and  exclusive  r^resenMQve 
and  agent"  for  certain  western  states  tor  a 
period  of  one  year  from  the  date  of  the  con- 
tract. In  conaideratiMi  of  Besslng's  sdllag 
the  Prince  vibrator  for  printing  presses,  and 
all  Improvements  thereon,  during  tbe  period 
of  12  months  from  that  date,  "according  to 
price  agreed  upon  hy  both  parties  hereinafter 
mentioned  the  gross  amount  of  glO,(K)0.00" 
for  the  described  territory,  the  contract  was 
to  renew  itaelf  aatomatically.  Prince  agreed 
to  furnish  to  Besslng  ^ch  of  the  tiiree  stiai 
of  the  Prince  vibrator  tm  printing  presses  at 
$10  per  vibratOT  ccmiplete  for  service  and 
shipment  In  Los  An^eleib  Califomhu"  It 
was  further  agreed  that  "should  party  ef 
the  second  part  fail  to  produce  the  vibratxmi 
In  sufficient  quantity  to  fill  his  orders,  thai 
the  party  of  the  first  part  shall  have  tbe  ri^t 
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to  manufacture  In  safflclent  qnanUty  to  fill 
the  contract  made,  and  paying  the  party  of 
the  second  part  five  dollars  ($0.00)  as  royalty 
for  each  vibrator  so  made  and  sold."  Bessing 
brought  this  action  to  reoow  damagea  for 
breach  of  the  contract 
The  second  amended  complaint  alleged: 

"That  at  DO  time  lias  the  defendant  fnniiahed 
to  the  plaintifr  any  ribrator  or  vibrators  com- 
plete for  service  and  shipment  in  Los  Angeles, 
thoogb  plaintiff  has  contioaoasly  since  the  eze- 
CBtion  of  said  contract  demanded  tbem,  but. 
on  the  other  hand,  has  famished  to  this  i^ain- 
tiir  abont  00  vibrators  which  were  not  complete 
for  serriee  or  ddpment,  and  whidi  were  not 
merchantable  or  usable  or  salable,  and  which 
woald  not  perform  the  pnrpose  for  which  they 
were  made,  and  for  which  they  were  to  be  sold 
by  the  plaintiff,  in  that  the  same  were  defec- 
tively maoafactured  and  would  not  perform  the 
work  required  of  them  on  a  printing  press,  by 
reason  of  all  of  which  the  vibrators  sold  by  the 
^aintlff  and  which  were  fnmished  to  the  plain- 
tiff by  the  defendant  vnder  said  contract  were 
whol^  unfit  for  the  purpose  for  which  they 
were  sold;  and  that  defendant  has  at  all  times 
rince  the  execution  of  said  contract  failed  and 
refnsed  after  demand  to  furnish  to  plaintiff  vi- 
brators complete  for  service  and  shipment; 
tbat  In  endeavoring  to  sell  said  vibrators  under 
the  agreement  hereinbefore  mentioned,  the 
plaintiff  was  put  to  the  actual  and  reasonable 
expense  of  $316.70.  tiie  same  being  the  actual 
expenses  reasonably  snd  necessarily  Incurred 
plaintiff  in  an  effort  to  sell  sold  vibrators; 
and  that  the  profit  on  the  GO  vibrators  fur- 
nished to  the  plaintiff  by  the  defendant,  and 
which  could  have  been  sold,  and  plaintiff's 
profit  thereon  realized,  if  the  said  vibrators  had 
been  usable,  merchantable,  or  salable,  would 
have  been  at  least  the  sum  of  $500;  that  by 
reason  of  defendant's  failure  to  famish  plaintiff 
vibrators  complete  for  service  snd  shipment,  as 
aforeuld,  the  plaintiff  was  unable  to  sell  any 
of  said  vibrators,  and  unable  to  realize  any 
profit  on  the  same,  or  on  any  of  the  said  00 
vibrators  so  furnished,  and  wss  deprived  of  the 
profits  of  future  sales;  and  that  in  tmth  and 
in  fact,  if  said  vibrators  had  been  complete  for 
service  and  shipment  as  required  by  said  con- 
tract, the  plaintiff  'would  have  realized  at  least 
$2,500  on  sales':  that  the  defendant  at  all 
times  knew  that  tiie  plaintiff  was  incurring  said 
expense,  which  was  reasonable  and  necessary, 
in  an  honest  effort  to  sell  said  vibrators;  and. 
further,  tbat  the  profits  to  the  plaintiff  if  the 
vibrators  had  been  complete  for  service  and 
delivery  would  have  been  at  least  the  sum  of 
$2,000,  and  that  solely  for  said  reasons  plain- 
tiff was  unable  to  make  and  complete  sales 
thereof  to  the  damage  of  the  plaintiff  in  the 
snm  of  $2,000,  all  of  which  was  known  to  the 
defendant;  and  that  it  was  well  known  to  the 
defendant  at  the  time  of  the  execution  of  said 
contract  and  at  all  times  since,  tbat  the  pnr- 
pose of  safd  vibrators  so  to  be  furnished  the 
plaintiff  wss  for  sale  to  persons  operating 
printing  presses;  and  that  the  quality  of  the 
vibrators  so  furnished  wss  not  such  as  to  make 
them  merchantable  or  nssble  in  any  way;  and 
that  defendant  has  at  all  times  since  the  mak- 
ing of  said  contract  refnsed  to  furnish  to  this 
plaintiff  any  vibrators  except  those  that  were 
not  merchantable  or  nssble  ss  above  spedfied." 


To  this  complaint  the  defendant  demurred 
on  the  ground  that  the  complaint  did  not 
state  facts  suHIelent  to  constitute  a  cause  of 
action.  The  demurrer  was  sustained.  The 
plaintiff,  having  tailed  to  further  amend, 
Judgment  was  entered,  dismissing  the  action. 
From  this  Judgment  the  plaintiff  appeals. 

[1-8]  Although  the  ccmtract  began  with  the 
statement  that  respondent  appointed  appel- 
lant as  his  agent,  the  contract  as  a  whole 
shows  that  it  was  not  a  contract  of  agency, 
but,  on  the  contrary,  was  4  contract  where- 
by respondent  agreed  to  sell  the  vibrators  to 
appellant  at  the  price  of  $10  for  each  vibra- 
tor. It  was  spedfied  in  the  terms,  which  we 
have  quoted,  tbat  appellant  should  sell  the  ar- 
ticles at  a  price  agreed  upon  by  both  imrtles. 
The  complaint  does  not  state  what  this 
agreed  price  was,  or  that  the  parties  ever 
arrived  at  an  agreement  fixing  the  price  at 
wbi(^  the  articles  were  to  be  sold.  The  com- 
plaint nowhere  states  the  price  at  which  they 
coDld  have  been  sold  by  appelant  if  tbey  bad 
been  famished  by  respondent  of  a  kind  and 
quality  fit  for  sale.  Since  the  contract  was 
not  a  contract  of  agency,  the  facts  alleged  In 
the  otnnplalnt  are  not  niffident  to  establish 
the  existence  of  any  obl^tt<m  on  the  part  of 
respondent  to  reimburse  appellant  for  the 
expoises  incurred  by  aniellant  in  oideavor- 
ing  to  make  sales.  The  com[datnt  does  not 
state  what  number  of  ribrators  appellant 
could  have  sold,  or  at  what  price  they  could 
have  been  sold  by  him,  or  that  appellant 
evOT  ordered  or  denunded  dellvn-y  of  any 
number  of  vibrators  other  than  the  60  wbldi 
were  delivered.  Ther^ore,  no  basis  is  shown 
for  the  recovery  of  "profits  of  fatnre  sales." 

[4]  From  the  facta  above  stated  It  seems 
clear  tbat  no  cause  of  action  for  any  dam- 
ages has  been  stated,  unless  It  be  tor  loss  (tf 
profits  on  the  60  vibrators  whldi  were  ta- 
dered  and  delivered,  and  which,  as  stated  in 
tbe  ctmuilalnt,  were  not  complete  for  service 
and  were  not  merchantable  or  usable,  and 
which  would  not  *l>erfQrm  Uie  purpose'*  fbr 
which  they  irere  made,  In  that  they  were  d^ 
fectlv^  mannfBctnred  and  would  not  per- 
form the  work  reqolred  of  tbem  on  tbe  print* 
Ing  press.  Since  appellant,  In  bis  complaint, 
lias  not  sought  to  recover  any  money  paid 
by  him  for  these  vibrators.  It  might  be  In- 
ferred that  he  has  never  iwid  for  tbem,  al- 
though apparently  they  are  still  in  his  pos- 
session. But  tUs  inference  is  prevented  by 
the  general  allegation  that  tbe  plaintiff  has 
complied  with  each  and  all  of  tbe  terms  of 
tbe  contract  on  bis  part  to  be  performed. 
This  being  true,  be  has  a  valid  claim  against 
respondent  to  recover  damages  equivalent  to 
the  anfount  of  profits  which  he  would  have 
realized  by  selling  tbe  vibrators  If  they  had 
been  fit  for  resale. 

The  Judgment  Is  reremd. 

Weooncnr:  ^AW,  J.; 
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<52  Cat.  App.  194) 

HARLAN  ¥.  WtLLARD  St  iL  (Ctv.  3489.) 

(IMstrict  Court  of  Appeal,  Sttond  DUtriet, 
DiTidon  1.  California.  April  8,  1921.) 

t.  EiHiIty  «=965(2)— Doetiiae  that  om  parity 
ef  attonpt  to  ooatimnato  a  fraud  will  aot 
bo  heard  la  oqaity  heM  not  applloablo  to 
plaintiff. 

Where  plaintiff,  aeekiDg  to  recover  on  a 
contract  wtaerebj  decedent  was  to  will  her  one- 
half  of  hie  estate  in  return  for  her  beinc  bis 
housekeeper,  bad  prevfonsly  applied  for  letters 
of  admiuistration,  and  sought,  as  decedent's 
wife,  to  acquire  one-lialf  of  his  property  at 
Bugsestion  of  decedent's  son  that  it  would  keep 
down  scandal,  and  the  court  found  that  she 
did  not  hare  any  intent  to  defraud  the  estate* 
the  doctrine  that  one  guilt;  of  attempt  to  con- 
summate a  fraud  will  not  be  beard  In  ooart 
of  equity  is  not  applicable  to  her. 

2.  Fraads.  statate  of  ^75— Oral  oontraet  to 
become  deoedeat'a  housekeeper,  la  retara  for 
which  he  was  to  will  hor  property;  bald  aot 
obaoxloua  to  itatnta. 
Oral  contract  made  In  1901,  by  which  plain- 
tiff was  to  become  decedent's  housekeeper,  in 
return  for  whldi  ha  was  to  will  bar  one-half 
of  his  property.  Md  not  obnozioos  to  tbe  stat- 
ute as  then  existing. 

Appeal  from  Superior  Court.  Loa  Angdea 
Oounty;  J.  P.  Wood,  Judge. 

Action  by  Hamie  B.  Harlan  against  Edgar 
H.  WUlard  and  another  IndlviduaUy  and 
against  the  Title  Insurance  &  Trust  Com- 
pany, as  administrator  of  the  estate  of  O.  A. 
WUlard,  deceased.  Judgment  for  plaintiff, 
and  defendants  appeal.  Affirmed. 

Tumball.  Heffron  A  Eelley  and  B.  W. 
Pontioua,  all  of  Los  Angeles,  for  appellants. 

Eemp»  Mitchell  ft  SUberberg*  ot  Loa  An- 
geles, for  respondent. 

JAMES,  J.  Plaintiff  by  the  judgment 
herein  was  determined  to  be  the  owner  of 
one-half  of  the  property  of  the  estate  of  O.  A. 
Wlllard,  deceased.  It  was  decreed  that  de- 
fendants held  the  same  in  trust  for  her 
benefit  From  that  Judgment  this  aweal  la 
taken. 

In  1901  the  plaintiff  was  emplc^ed  as  a 
waitress  In  a  restaurant,  and  was  then 
20  yeara  of  age.  0.  A.  Willard  was  then  of 
the  age  of  41  years.  Prior  to  his  acquaint- 
anceship with  the  plaintiff  he  had  been  mar- 
ried and  divorced,  and  there  were  two  chil- 
dren of  that  marriage,  to  wit.  Edgar  H. 
Willard  and  Dorothea  Laura  Blodgett,  ap- 
pellants here.  According  to  a  statement 
made  by  Willard  to  the  plaintiff  (as  to  the 
correctness  of  which  bo  dispute  is  shown  In 
the  record),  WUlard's  first  wife  had  remar- 
ried* and  Laura  Blodgett,  the  daughter,  had 
been  ad<qpted  hj  her  stepfather  what  about 
the  age  of  10  years.  After  forming  the  ac- 
nuftlntance  with  the  plalntlfiT,  Willard  began 


to  pay  particular  attention  to  her  and  fre- 
qaently  took  her  to  places  of  amusement 
Sometimes  a  married  sister  of  the  plaintiff 
accompanied  the  two;  at  other  times  they 
went  alone.  About  a  month  after  the  ac- 
quaintanceship began,  WUlard,  according  to 
the  testimony  of  the  plaintiff,  made  a  pro- 
posal to  the  plaintiff  which  la  best  shown  by 
presenting  a  nairatln  of  her  tastlnuHky  on 
that  point: 

"Q.  Did  yon  ever  have  a  conversation  with 
Mr.  Willard  about  becoming  his  booaekeeper? 
A.  I  did.  We  were  dining  oat,  Imt  I  do  not 
remember  where.  He  wanted  to  know  if  I 
would  be  willing  to  come  and  keep  house  for 
him;  be  hia  housekeeper.  Be  told  me  if  1 
would  come  and  be  bis  honsekeeper  and  help 
him  and  stay  as  long  aa  be  Uv.ed;  that  he  woold 
furnish  me  a  home  and  my  clothing,  and  take 
care  of  me  in'  case  of  Ulaess,  and  at  bis  death 
he  would  leave  me  half  of  anything  that  he  had. 
Q.  What  did  you  say  at  that  time,  if  anything? 
A  Well,  I  would  not  give  any  definite  answer. 
I  wanted  to  think  it  over.  Q.  Did  70a  ever 
discuss  the  matter  at  a  further  time?  A 
Often  after  that.  Q.  Give  as  nearly  as  pos- 
sible these  conversations  and  your  replies.  A 
Well,  they  were  all  practically  the  same.  He 
wanted  that  I  sbonld  keep  house  for  him  and 
do  what  any  housekeeper  would  do.  There  wss 
nothing  more  than  I  told  you.  He  wanted  me 
to  do  what  auy  honsekeeper  is  supposed  to  do 
In  keeping  bouse;  to  cook,  wash  dishes,  sweep 
and  dust,  and  take  care  of  him.  if  he  was  sick, 
bat  there  waa  nothing  else  mentioned.'' 

Plaintiff  testified  further  that,  after  con- 
sidering the  proposal  for  some  time,  she  ac- 
cepted the  offer.  For  a  while  the  three, 
Willard,  plaintiff,  and  her  sister,  ]<totly 
occupied  a  set  of  apartments,  Wlllard  mak- 
ing use  of  one  bedroom,  the  two  women  an- 
other, and  all  having  their  meals  together. 
Tbe  housework  was  attended  to  by  plain- 
tiff and  her  sister.  Later  on,  the  plaintiff 
resided  with  Wlllard  In  one  of  a  set  of  fiats 
owned  by  him,  and  continued  to  perform  the 
hoosebold  duties  agreed  upon,  and  conduaed 
to  so  perform  them  for  17  years  and  up  to 
the  time  of  WUlard's  death;  she  bestowed 
mudi  personal  attention  and  painstaking 
care  up<m  the  latter,  who  was  at  times  ad- 
dicted to  the  excessive  use  of  Intoxicating 
liquors.  WUlard's  business  was  that  at  a 
saloonkeeper.  From  about  the  year  1910  on 
the  couple  lived  In  a  house  toward  the  build- 
ing of  which  plaintiff  nmtrlbuted  some 
money  which  she  bad  received  from  the  sale 
of  a  lot.  Plaintiff  testified  to  re[>eated  stated 
ments  made  by  WUlard  of  his  IntentloD  to 
fnlQll  his  agreement  to  divide  his  property 
equally  between  her  and  his  son  Eldgar.  She 
testified  that  he  had  said  because  his  daugh- 
ter Dorothea  had  been  adopted  by  her  step- 
father, she  was  no  longer  his  child,  and 
that  he  did  not  want  her  to  have  anything 
of  his.  Other  witnesses  testified  to  having 
heard  WiUard  assert  that  he  intended  to 
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leave  to  Ow  plaintiff  <«e-balf  ot  bis  pnqwrty, 
and  Mrs.  Scott,  ttie  sister  ot  tbe  plaintiff, 
testified  to  bavlnc  been  present  wben  Willard 
made  tbe  original  propoaal  to  ber  slBtmr  In 
fbe  terms  already  stated.  It  la  not  argned, 
and  upon  tbe  evidence  tbe  case  admits  of  no 
Bucb  c<Hitent]on,  tbat  tbe  Qndlng  of  the  court 
as  to  tbe  making  of  the  contract  In  tbe  man- 
ner and  upim  the  conditions  described  by  tbe 
plaintiff  is  not  abundantly  supported,  ^e 
tact  tbat  pbdntlff  admitted'  tbat  she  bad 
during  the  years  mentioned  lived  wltb  WII- 
lard  as  bis  vlfe  Is  made  the  ground  for  the 
dalm  tbat  tbe  contract  as  made  was  against 
good  morate.  and  therefore  Illegal.  The  con- 
tract, as  found  by  the  court  to  have  been 
made  and  as  testified  to  by  the  plaintiff, 
contained  no  condition  that  tbe  ^reement 
of  Wlllard  depended  upon  the  relation  ot  a 
mistress  being  assumed  her  tbe  plaintiff. 
Under  such  a  condltioq  of  the  evidence  and 
findings,  the  question  suggested  is  entitled 
to  little  consideration.  It  is  proper  tp  state, 
however,  as  pertinent  to  tbe  consideration 
of  certain  later  acts  of  tbe  plaintiff,  tbat 
she  had  during  the  17  years  been  introduced 
1^  WUIard  as  his  wife,  and  had  been  under- 
stood by  Criends  and  acquaintances  to  oc- 
cupy that  relation  toward  him.  As  a  matter 
of  fact,  at  the  time  plaintiff  accepted  the 
proposal  of  Wlllard  she  was  married  to  a 
man  named  Harlan,  and.  so  far  as  we  are 
able  to  determine  from  the  record  presented, 
was  never  divorced  from  tbe  latter.  At  the 
time  first  referred  to,  however,  she  was  liv- 
ing apart  from  her  husband,  and  never  there- 
after resumed  marital  relations  with  him. 
After  the  death  of  C.  A.  Wlllard,  the  son 
Edgar  went  to  an  attorney  at  law  (this  ac- 
cording to  the  testimony  of  the  attorney), 
where  he  represented  that  plaintiff  was  the 
widow  of  his  father,  and  that  he  and  the 
widow  were  the  only  heirs.  He  also  made 
the  statement  to  the  attorney  of  his  knowl- 
edge as  to  his  father's  Intention  to  leave  one- 
half  of  hie  estate  to  the  plaintiff,  and  that 
he  (Edgar)  Intended  to  carry  out  those  wish- 
es. It  was  upon  tbe  statement  of  alleged 
facts  as  given  by  the  son  Edgar  that  the  at- 
toniey  drew  an  application  for  letters  of 
administration  on  behalf  of  the  plaintiff  and 
later  an  appllcatton  for  an  allowance  to  be 
made  to  the  plaintiff  as  widow.  Both  of 
these  applications  were  presented  to  the 
coart  with  the  knowledge  of  the  plaintiff, 
and  she  testified  In  verification  of  tbe  alleged 
&cts  therein  set  forth,  l^ter,  however,  up- 
on the  facts  being  presented  as  to  plaintiff 
not  being  tbe  legal  wife  of  Wlllard,  these 
proceedings  Ui  her  behalf  were  abandoned, 
and  no  money  or  pT0|;>erty  was  appropriated 
by  her  under  any  order  made  therein. 
Plaintiff  testified  that  she  had  allowed  these 
proceedings  to  be  taken,  affirming  her  alleged 
status  as  the  widow  of  Wlllard,  because  of 
tha  8oUcltati(»ia  of  tbe  son  Bdgar,  who  par- 


,  WILLAAD  426 
p.> 

suaded  her  tbat  everything  was  all  rl^t, 
that  she  had  always  been  known  as  his 
fittber'a  wife,  and  tbat  it  would  save  any 
scandal  to  bare  tbe  proceedings  gone  through 
wiUi  In  tbat  way;  tbat  she  was  influenced 
further  in  so  doing  because  of  WUIard's 
statement  to  ber  tbat  Dorothea  was  not  to 
receive  any  part  <tf  his  property,  and  tbat 
she  was  innocent  of  any  Intent  to  secure 
anything  from  the  estate  to  which  she  was 
not  entitled.  The  court  made  flndlnga  npcm 
this  matter  &voraU«  to  tbe  i^aintiff  In  tha 
following  terms: 

■^She  beUeved  that  she  and  Bdgar  H.  Wfllard 
were  tbe  sole  persons  entitled  to  share  In  the 
estate  of  Charies  A.  WUIard,  and  believed  that 
by  doing  said  acts  and  things  in  said  estate  she 

woald  receive  only  that  portion  of  the  estate 
to  which  she  was  entitled  under  the  contract 
set  forth  In  plaintiff's  complaint;  toat  tbe  de- 
fendant Edgar  H.  Wiilard,  for  a  long  period  of 
time  prior  to  tiie  death  of  said  Charles  A.  Wll- 
lard, bad  known  *  *  *  of  tbe  existence  of 
the  contract  sUeged  in  plaintiff's  complaint  be* 
tween  plaintiff  and  said  (Carles  A.  WlUard; 
that  the  said  Bdgar  H.  WUlsrd  sdvlsed  the 
plaintiff  to  apply  for  letters  of  administratioB 
in  said  estate,  and  assisted  her  in  making  said 
application,  and  advised  plaintiff  that  it  was 
proper  and  for  the  best  interests  of  said  estate 
that  she  apply  for  letters  of  administration  as 
tbe  widow  of  said  Charles  A.  Wiilard,  and  that 
such  action  by  said  plaintiff  woold  prevent  un- 
necessary scandal;  that  this  plaintiff  had  no 
intention  of  decelvhtg  the  court  In  the  matter 
of  said  estate,  and  had  no  Intention  of  defraud- 
ing said  estate  or  securing  a  wrong  or  onlawfnl 
advantage  against  said  estate  or  tbe  heirs  of 
said  Charles  A.  Wiilard;  tbat  plaintiff  at  no 
time  attempted  to  secnre  a  larger  portion  of 
sdid  estate  than  one-halt  thereof,  and  believed 
that  in  said  proceedings  In  relation  to  the  pro- 
bate of  said  estate  she  was  seearlng  only  that 
part  or  portion  of  the  estate  to  which  she  was 
legally  entitled;  that  no  money  was  paid  to 
this  plaintiff  nnder  the  order  for  family  allow- 
ance; and  that  she  at  no  time  received  any 
money  or  valoe  nnder  said  order  for  family 
allowance;  tbat  it  is  not  tme  that  the  said 
Mamie  B.  Harlan  was  the  widow  of  the  said 
Charles  A.  Wiilard,  but  that  this  court  find 
that  the  ssld  representations  were  not  made  1^ 
the  said  plaintiff  with  the  express  or  any  pur- 
pose or  intention  of  Imposing  upon  the  court 
or  for  the  parpoie  of  gafnbig  for  herself  an' 
interest  In  the  estate  or  the  assets  thereof." 

[1,  i]  Appellants  dte  a  number  of  cases  to 
tbe  point  of  their  contentlrai,  to  wit,  that 
where  a  party  has  been  guilty  of  an  attempt 
to  consummate  a  fraud,  he  will  not  be  beard 
In  a  court  of  equity  In  any  matter  concerning 
the  same  subject  to  secure  relief  fkvoraUe 
to  himself.  Without  taking  up  these  cases 
for  the  purpose  of  particular  analysis,  it 
may  be  conceded  that  they  all  hold  in  agree- 
ment with  a  sound  doctrine  of  equitable 
practice.  The  distinction  important  to  be 
drawn  between  these  cases  and  this  Is  that 
here,  as  the  evidence  showed  and  the  court 
fmind.  Uw  plabitifl  In  fllluff  tbe  petition  for 
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letters  ot  administration  and  tier  applica- 
tion for  a  £amU7  allowance,  based  npon  the 
claim  that  she  was  the  widow  of  Willard, 
did  so  without  the  Intent  to  defrand  the 
estate,  or  the  heirs,  of  anything.  The  excuse 
perhaps  showed  no  legal  Justification,  but 
even  though  tiiat  be  true,  the  lack  of  a 
teiudulent  pnrpm  to  get  somethli^  to  whldi 
Ae  was  not  l^ally  entitled  takes  the  case 
without  the  rule  as  Ini^ted  for  by  ap- 
pellant The  contract  of  1901  was  not 
obDoxions  to  the  statute  of  frauds  as  then 
existing.  The  trial  judge  made  a  particular 
finding  regarding  tba  agreement  under  wbldi 
plaintiff  advanced  m<m^  with  whldi  to  pur- 
chase  the  lot  or  build  the  house  occupied  by 
the  plaintiff  and  Wlllaid.  In  1910,  but  we 
cannot  see  how  that  finding  affects  the  Judg- 
ment, which  Is  based  upon  the  contract  as- 
serted by  the  plaintiff,  to  wit,  that  made 
in  the  year  1901.  The  findings  at  the  court 
ftfl  to  the  material  matters  involved  In  the 
pleadings  seem  to  be  within  the  Issues  and 
to  sufficiently  determine  all  of  these.  No 
error  appears  requiring  that  the  Judgment 
should  be  reversed. 
The  judgment  Is  affirmed. 

We  concur:  GONREi;,  P.  J.;  SHAW,  J. 


(62  Gal.  App.  2U> 

LEWIS  V.  FARMERS*  GRAIN  &  MILLING 
CO.    (Civ.  3000.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  GaUiomia.  April  12,  1921.)  * 

1.  Sales  ^201  (4)— Delivery  throoBh  carrier 
sot  complete  sntll  vendor  gives  notfos  sblp- 
nest  Is  ready. 

Where  shipment  is  made  by  common  car- 
rier, delivery  is  not  completed  oatil  the  seller 
has  relioquiehed  bis  control  over  the  ear  which 
be  is  loading,  and  given  notice  to  the  carrier 
that  it  is  read;  for  shipment 

2.  Sales  «s>20l(4)— On  tale  f.  o.  b.  polat  «f 
shipment,  title  remains  In  seller  sstll  goods 

placed  on  oar. 
Where  goods  are  sold  f.  o.  b.  point  of  ship- 
ment title  does  not  pass  from  the  seller  until 
goods  are  placed  on  the  cars  by  the  seller. 

3.  Sales  ^2l8</2— When  title  passes  by  de- 
livery to  carrier  held  for  court. 

While  the  gnestion  whether  the  parties  In- 
tended delivery  to  the  carrier  to  vest  title  in 
the  purchaser  la  one  of  fact,  if  the  facts  are  not 
in  di^ote,  it  Is  a  question  of  law  for  the  court 

4.  Sales  «=»I87  —  Seller  OBtttled  to  interest 
frsn  tine  of  deUvory. 

Seller  held  entitled  to  interest  from  the  date 
purchaser  received  delivery  of  grahu 

Appeal  from  Superior  Oonrt.  Los  Angeles 
County;  H.  T.  Dewhirst  Judge. 


BBPOBTDB  {CO. 

Action  by  George  BL  Lewis  against  the 
Farmers'  Grain  &  Milling  Company.  Fnnn 
Judgment  for  plaintiff,  defuidant  appeals. 
Modified  and  affirmed. 

Benjamin  W.  Sbipman,  of  Los  Angeles 
(Henry  O.  Wackerbarth,  Jos.  A.  Adair,  and 
Henry  E.  Carter,  all  of  Los  Angeles,  of  coun- 
sel), for  appellant 

Baas  &  Dnnnlgan,  of  Los  Angeles,  for  re- 
spondent 

CRAIG,  J.  This  Is  an  appeal  from  a  Judg- 
ment In  favor  of  the  plaintiff  and  against 
the  defendant  for  the  sum  of  $1,326^  and 
costs.  Defendant  admits  a  principal  indebt- 
edness of  $569.11.  The  action  ts  npon  an 
express  contract  for  the  purchase  of  quan- 
tity of  grain.  On  the  2Sth  day  of  August, 
1914,  the  plaintiff  granted  the  defendant  the 
following  option; 

"Los  Angeles,  Cal.  Aug.  28,  1914.  In  con- 
sideration for  one  (1)  dollar  to  me  in  hand  paid, 
I  hereby  give  an  option  to  the  Farmers'  Grain 
&  Milling  Co.  to  buy  my  crop  of  Light  Seed 
oats,  consisting  of  about  1,6(X>  sacks  at  a  price 
of  $1,25  per  hundred  pounds,  free  on  board  cars 
at  Owensmouth.  This  option  is  to  be  in  fCrce 
until  Sept.  6,  1914,  and  if  not  exercised  by  tlie 
Farmers'  Grain  &  Milling  Co.  before  noon  of 
that  date  It  shall  bs  noil  and  void. .  Geo. 
Lewis." 

On  the  31st  day  of  August  the  defendant 
exercised  the  option  by  letter  and  asked  con- 
firmation by  return  malL  Instead  of  writiag, 
plaintiff  went  to  the  office  of  the  defendant, 
and  confirmed  the  exercise  of  the  option  ver 
bally.  Thereafter  the  plaintiff  ordered  a 
car  from  the  Southern  Pacific  Hallway  Om- 
pany  at  Owensmouth  for  the  purpose  of  load- 
ing It  with  the  oats.  The  railway  companj'B 
agent  spotted  the  car,  and  the  plaintiff  placed 
therein  541  or  542  sacks  of  oats  as  contract- 
ed. While  the  car  was  not  completely  load- 
ed It  together  with  the  oats,  burned.  No 
bill  of  lading  had  been  Issued  by  the  rail- 
road company,  and  no  notice  had  been  givai 
to  the  agent  of  the  railroad  company  that 
the  ear  was  ready  for  shipment 

[1-3]  The  defendant  Insists  that  at  the  time 
the  oats  were  burned  they  still  remained  the 
property  of  Lewis.  Both  sides  agree  that 
the  risk  of  loss  followed  title.  Upon  this 
appeal  It  Is  necessary  to  determine  who 
owned  the  oate  at  the  time  they  were  de- 
stroyed. The  answer  to  this  question  In- 
volves a  construction  of  the  contract  com- 
posed of  the  option  agreement  and  the  Ie^ 
ter  exercising  the  option  with  the  view  to 
determining  whether  this  entire  contnct 
thus  constituted  was  executory  or  execsted. 
If  It  be  regarded  as  an  executory  contract, 
title  could  not  be  said  to,  have  passed,  ftr 
where  shipment  is  made  by  common  carrier 
It  is  held  that  delivery  is  not  completed  ontfl 
the  vendor  has  relinquished  his  control  ovar 
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Qm  car  and  siren  notice  to  tbe  carrier  that 
It  Is  ready  for  shipment  Hutchinson  on 
Carriers,  c.  4  (3d  FA.)  1 125;  Basnlght  r.  At- 
lantic Ry.  Co.,  Ill  N.  C.  593,  16  S.  B.  323; 
Schotiler  on  Bailments  and  Carriers,  c.  3; 
Tate  V.  Tazoo.  etc^  By.  Co.,  78  Miss.  842,  29 
South.  S»2,  84  Am.  St  Rep.  649;  lU.  Cent. 
By.  Co.  v.  Smyser,  38  III.  354,  87  Am.  Dea 
301.  If  delivery  to  the  railway  company 
were  to  be  regarded  as  constituting  delivery 
to  the  defendant,  it  must  be  upon  the  theorr 
that  the  railway  company  became  the  agent 
of  the  consignee.  Therefore,  if  no  delivery 
waa  made  to  the  railway  company,  none  was 
made  to  the  defendant  The  contract  In  the 
case  at  bar  contains  a  provision  not  found 
in  any  of  the  cases  cited  by  the  respondent, 
for  In  none  of  them  did  the  vendor  agree  to 
deliver  the  property  on  board  the  means  of 
transportation  at  the  point  named  in  the 
contract.  It  la  true  that  In  the  great  ma- 
jority of  cases  where  -litigation  has  arisen 
concerning  the  contracts  providing  for  f.  o. 
b.  delivery  of  goods  no  gnestlon  has  existed 
as  to  risbs.  Such  cases  usually  Involve  a 
dispute  concerning  expenses  of  delivery,  and 
in  cases  of  that  character  It  Is  held  that  the 
term  f.  o.  b.  means  "free  on  board."  The 
qaestlon  la  frequently  raised  as  to  whether 
□nder  a  provision  for  delivery  of  goods  "f. 
a  b."  SQch  a  delivery  Is  one  sufficient  to  pass 
the  title  and  risk  of  transportation  to  the 
vendee.  If  the  point  spedfled  for  delivery 
f.  0.  b.  Is  the  Initial  point  of  i^tpment,  title 
Is  passed  to  the  vendee,  and  he  assumes  the 
risks  of  transportation  by  delivery  at  that 
point  If  the  provision  is  for  delivery,  f.  o. 
b.  at  the  flnal  point  of  destination,  the  ven- 
dor retains  the  title  and  also  the  risk  of 
transportation  to  the  point  named  In  the  con- 
tract (note  to  Lawder  &  Sons.  v.  Mackle 
Grocery  Co.,  97  Md.  1,  54  Atl.  634.  62  L.  R. 
A.  796,  and  cases  there  cited),  and  title  pass- 
es upon  such  delivery  to  the  vendee,  who 
thereupon  assumes  risks  of  loss  or  destruc- 
tion. Lord  T.  Edward,  148  Mass.  476,  20  N. 
IS.  161,  2  L.  R.  A.  619,  12  Am.  St.  Bep.  581. 
Bat  in  no  case  of  which  we  are  aware  has 
it  been  held  that  under  a  contract  for  delivery 
of  goods  free  on  board  cars  title  passed  to 
the  vendee  before  delivery  at  some  point.  In 
Vogt  V.  Schlenebeck.  122  Wis.  491.  100  N.  W. 
820,  67  L.  R.  A.  756,  106  Am.  St  Bep.  289, 
It  Is  said  that  authorities  generally  hold  that 
"a  sale  f.  o.  b.  cars  means  that  the  subject 
of  the  sale  is  to  be  placed  on  cars  for  ship- 
ment without  any  expense  or  act  on  the  part 
of  the  buyer,  and  that  as  soon  as  so  placed 
the  title  Is  to  pass  absolutely  to  the  buyer, 
and  the  property  be  wholly  at  his  risk,  in 
the  absence  of  any  dTCumstances  Indicating 
a  retentlcHi  of  each  cratrol  by  the  seller  as 
security  for  pnrcbase  money,  by  preserving 
the  right  of  stoppage  in  transitu."  The  nec- 
essary Implication  from  this  and  other  sUn- 
Uar  decisions  Is  that  UDtll  so  placed  title  re- 


mains in  the  seller,  and  the  property  is  whol- 
ly at  his  risk.  WilUston  on  Sales,  |  280, 
states  the  rule  to  be  that  where  tlw  contract 
provides  for  the  delivery  of  goods  f.  o.  b.  at 
the  point  of  shipment  it  is  presumed  that 
the  title  then  passes,  but  if  required  to  be  de- 
livered at  the  point  of  destination  tbe  prop* 
erty  does  not  pass  until  such  delivery.  In 
the  case  at  bar  there  is  nothing  In  the  con- 
tract or  the  record  outside  of  It  to  overcome 
this  presumption.  While  the  question  as  to 
whether  or  not  tbe  parties  intended  delivery 
to  the  carrier  to  vest  title  in  the  purchaser 
is  one  of  fact  (DannemlUer  et  al.  v.  Kirk- 
patrlck  et  al,  201  Pa.  218.  00  Atl.  028), 
If ,  as  In  this  case,  the  facts  are  not  In  dls> 
pute,  it  is  a  question  of  law  for  the  court. 

[4]  The  Judgment  is  modified  by  reducing 
It  to  the  sum  of  $569.11,  with  interest  there- 
on at  the  rate  of  7  per  cent,  per  annum  from 
the  21st  day  of  October,  1914,  this  being  the 
date  <Hi  whldi  the  defendant  re<%ived  the  de- 
livery of  the  grain,  eta,  not  In  dlspnte  upon 
this  aKteal,  and  as  so  modified  it  Is  aflarmed. 


We  ooncnr: 
W0BK8,  J. 


FINI<ATSON.     P.  J.i 


MeNEELY  v.  HILL. 


(52  Cal.  App.  184) 
(CIv.  3486.) 


(District  Court  of  Appeal,  Second  District, 
Division  1,  California.  April  7,  1921.  Hear- 
ing Doded  by  Supreme  Court  June  6^ 

1.  New  trial  «=>I37— Notloe  stating  nvtloa 
will  be  made  oi  tbe  records  eqelvalsit  to 
s^fng  it  will  be  on  the  mlnstes. 

Reqairement  of  Code  dr.  Proc  |  669,  that 
notice  state  whether  motion  for  new  trial 
will  be  on  affidavits  or  the  minutes  of  the  court 
or  both,  is  sobBtaatlally  complied  with  by 
statement  that  it  will  be  on  the  records;  the 
minutes  being  part  of  the  records. 

2.  New  trial  «=> 1 63 (2)— Order  oa  srsaad  of 
oontributory  neglloeaoe  la  etfeot  for  InivfH- 
cleat  avldaaoa. 

An  order  granting,  on  the  ground  of  plain- 
tifTa  contributory  negligence,  defendant's  mo- 
tion tor  new  trial,  in  effect  grants  it  on  the 
ground  of  insaffideocy  of  evidence  to  justify 
the  implied  finding  of  plaintilTs*  freedom  from 
contribntory  negligence. 

3.  Appeal  and  error  «=9854(S>— Order  frait- 
Ing  aew  trial  If  general  sustained  If  anther^ 
izef  by  faeCa  In  reeord  on  any  of  tbs  gronnda 
of  metlOB. 

If  Uie  statement  In  the  court* s  minntes  that 
motion  for  new  trial  was  granted  on  tbe  ground 
alone  of  plaintiff's  contributory  negligence  be 
excluded,  there  remains  a  general  order  grant- 
ing tbe  motion,  entitling  defendant  to  the  bene- 
fit of  it,  If  the  facta  In  the  record  would  an- 
thorize  it  on  any  of  the  grounds  of  the  motion. 

4.  New  trial  «=>68-On  notion  Tor  Insnfl- 
denoy  of  evidence  ooart  may  draw  Infereaons 
different  from  those  en  the  trial. 

The  trial  conrt  on  a  motion  for  new  trial 
for  insnffidency  of  the  evidence,  may  draw  in- 
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ferencM  from  Uw  •ridence  opposed  to  Oom 
drawn  by  it  on  the  trial,  provided  th«r  are  not 
uureaBooable. 

S.  Appeal  aod  error  4=»I0I5(2)-— Intarrerenoe 
with  granting  of  new  trial  for  insufflolentv  of 
evidenoe  held  justifled  by  conflicting  evi- 
dence as  to  oontribHtory  neglfgenoe. 

EMdence  as  to  contribatory  negligence  of 
notorcjde  rider  wbo  rode  Into  exeavatioa  on 
having  bis  licbt  too  low  Aeld  confllctins,  so  that 
grantliig  of  new  trial  on  the  ground  of  insuffi- 
ciency of  evidence  to  sustain  an  implied  finding 
of  absence  of  contributory  negligence  cannot 
be  interfered  with;  it  being  impossible  to  say 
that  there  was  a  dear  abuse  of  discretion,  and 
that  the  trial  court  was  not  reasoniUtly  jus- 
tified in  granting  the  motion. 

((.Appeal  and  arror  «=s>tl44— On  afflrmaaoe 
of  general  order  for  new  trial,  trial  will 
not  be  limited  to  a  single  Issue. 
New  trial  baviDg  been  granted  generally, 
though  on  the  ground  of  issufficieucy  of  evi- 
dence to  show  absence  of  contributory  ne^l- 
genee,  the  court  on  affirmance  of  the  order  will 
not  Interfere  with  its  terms,  so  as  to  limit  the 
trial  to  Ch*  ifai^  lanm  vl  etntribntory  neg^- 
gonee. 

Appeal  fron  Superior  Court,  Lob  Angeles 

County;  Cbas.  Monroe  Judge. 

Action  by  Robert  McNeely  against  James 
HiU.  Verdict  and  Judgment  for  plaintiff. 
From  an  order  granting  a  new  trial  to  de- 
fendant, plaintiff  appeals.  Affirmed. 

W.  A.  Alderson  and  K.  A.  HlUer,  boOi  of 
Los  Angeles,  for  appellant 

G.  F.  UcOolloch,  of  Los  Angeles,  for  re- 
spondent 

GONBBT,  P.  J.  Tba  defendant  was  em- 
ployed  by  one  Connell,  the  owner  (tf  a  lot  in 
the  dty  of  Los  Angeles,  to  make  an  ezcava* 
tion  therein  preliminary  to  the  erection  of 
a  building.  Tbe  lot  was  located  at  the  north 
end  of  Santee  street  For  a  long  time  prior 
to  the  time  when  the  excavation  was  made 
there  had  been  a  roadway  across  this  lot  by 
which  the  public  had  commonly  and  usually 
traveled  between  Santee  street  and  other 
lands  leading'  to  Los  Angeles  street  Of  this 
the  plaintiff  and  tbe  defendant  had  full 
knowledge.  The  defendant  a,t  the  time  stat- 
ed maintained  said  excavation  and  an  incline 
running  into  the  north  end  thereof,  without 
any  barriers,  lights,  or  other  warning  to  pre- 
vent persons  from  falling  Into  said  indiue 
or  excavation.  On  the  night  of  April  15, 
1917,  the  plaintiff,  while  traveling  to  bis 
place  of  employmoit  and  while  attempting 
to  pass  from  the  north  end  of  Santee  street 
across  said  lot  fell  into  the  excavation  and 
was  injured  thereby.  He  brought  this  action 
to  recover  damages  for  said  injuries  allied 
to  have  been  suffered  by  defendant's  negli- 
gence. The  defendant,  in  addition  to  deny- 
ing any  n^lU^ce  on  his  own  part,  pleaded 


the  affirmatire  defense  of  contributory  n^l- 
gence  on  the  part  of  the  plaintiff.  A  ver- 
dict and  Judgment  having  been  entered  In  fa- 
vor of  the  plaintiff,  the  defendant  moved  for 
a  new  trial,  which  motion,  according  to  the 
minutes  of  the  court  was  granted  "on  the 
ground  alone  of  plaintiff's  contributory  n^- 
llgence."  Tbe  plaintiff  appeals  fri»n  that 
order. 

[1]  The  notice  of  intention  to  move  for  a 
new  trial  stated  that  the  motion  would  be 
made  upon  certain  stated  grounds  "and  upon 
the  records,  papers,  and  flies  In  said  actioa." 
Appellant  contends  that  the  notice  was  Insuf- 
ficient to  authorize  the  court  to  hear  the  mo- 
tion, because  it  did  not  comply  with  the  re- 
quirements of  section  659  of  the  Code  of  Civil 
Procedure,  which  provides  that  the  notice 
shall  designate  the  grounds  upon  which  the 
motion  shall  be  made  "and  whether  the  same 
will  be  made  upon  affidavits  or  the  minutes 
of  the  court  or  both."  We  think  that  the 
statem^t  although  formally  defective,  did 
in  substance  comply  with  the  rule.  lUs  is 
so  because  the  minutes  of  the  court  are  a 
part  of  the  records  of  the  court  Therefore 
a  motion  made  upon  the  records  is  a  mottcm 
made  upon  the  minutes  of  the  court 

[2,  9]  Appellant  next  contends  that  Qie  or- 
der purports  to  have  been  made  for  one  sole 
reason  which  is  not  among  the  statutory 
grounds  upon  which  a  motion  for  a  ne,w  trial 
may  be  granted.  The  grounds  for  tbe  moUoo 
as  presented  to  the  court  included  that  of  in- 
sufficiency of  tlM  evidence  to  Justly  tlie  ver- 
dict When,  i^on  the  foundation  of  snch  mo* 
tion,  the  court  granted'  It  on  account  of  plaln- 
tifl's  contribntorr  negligence,  this  in  dfect 
was  an  order  granting  the  motion  upon  the 
ground  that  the  evidence  was  insuffident  to 
Justify  the  Implied  finding  of  the  Jury  that 
the  plaintiff  waa  not  guilty  ot  negligence 
which  caused  or  Contributed  proximately  to 
the  accident  and  injury.  It  may  further  be 
suggested  that.  If  this  Umltatlon  of  the  res* 
sons  for  the  order  be  excluded,  there  still  re- 
mains a  general  order  granting  the  motion, 
and  respondent  would  be  entitled  to  the  b«u> 
fit  thereof  If  the  facts  contained  in  the  re^ 
ord  would  authorize  the  motion  to  be  grant 
ed  upon  any  ground  upon  which  b«  relied  to 
presenting  his  motUm.   However,  it  is  our 
opinion  tiiat  the  motion  was  granted  upon 
the  ground  of  insuffldency  of  the  evidence  to 
Justify  the  verdict,  and  for  the  particular  nt- 
son  above  stated. 

[4,  5]  We  come  now  to  the  principal  gaes- 
tion  in  the  case.  It  Is  claimed  by  appellant 
that  tbe  evidence  as  to  the  alleged  contribu- 
tory negligence  of  plaintiff  Is  not  confiictliiA 
and  affirmatively  shows  that  the  plaintiff  wu 
not  guilty  of  such  negligence.  The  rule  Is  cod- 
ceded  that  an  order  granting  a  motioD  t<x  t 
new  trial  on  the  ground  of  Insufficiency  <A  tlu 
evidence  will  not  be  reversed  on  appeal  onless 
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an  abuse  of  dlBcretloii  ai^ean.  Id  c(msldering 
the  evidence  upon  such  motion,  the  trial  court 
"has  power  to  draw  infer^ces  from  the  evi- 
dence opposed  to  those  whicdi  .were  drawn  by 
It  upon  the  trial,  provided  they  are  not  unrea- 
Btmable."  Mercantile  Trust  Ca  v.  Sunset,  etc^ 
Co.,  176  Cal.  4Si,  450,  168  Pac.  1033,  1035. 
Tbe  accident  in  question  here  occurred  at 
about  2  o'clock  .  In  the  morning.  The  plain- 
tiff testified  that  he  was  riding  on  a  motorcy- 
de  at  a  speed  of  about  15  or  20  miles  an 
hour;  that  his  motorcycle  had  a  headlight; 
that  he  first  saw  the  excavation  when  he  was 
about  20  feet  from  it;  that  it  was  because  of 
the  headlight  that  lis  8a,w  the  excavation. 
He  further  stated: 

"When  I  have  got  my  Hght  on  tUt  motor- 
ejds  I  generally  turn  it  down,  so  I  can  keep 
vat  of  ta<AB  and  glass  and  so  on.  When  I  have 
got  it  up  I  can  see  better.  When  you  have  got 
it  down,  yon  can't  seo  over      or  25  feet." 

Deacrlblng  i^t  he  did  when  he  saw  tte 
ocavatlon  he  said: 

1  turned  to  my  right,  shot  off  my  engine^ 
rimt  off  my  gas,  and  of  course  I  worked  my 
bnke  with  my  toot,  I  done  all  that  at  tiie 
same  time.** 

From  this  evidence  the  Jury  might  have  de- 
termined Uiat  the  plalntlfr,  by  turning  down 
bis  light,  had  voluntarily  shortened  the  dis- 
tance wherein  be  could  see  objects  in  front 
at  him  to  Boch  an  extent  that  he  was  unable 
to  stop  bis  madilne  vrlthln  the  lighted  area 
while  moving  at  the  speed  at  whidi  he  was 
travding,  and  that  In  so  doing  be  was  guilty 
of  negligence  .which  was  the  direct  and  prox- 
imate cause  of  his  fall  into  the  excavation. 
Conceding  that  there  was  some  evidence  tend- 
ing to  exonerate  tibe  plaintiff  from  the  charge 
of  negligence,  It  results  that  the  evidence 
upon  that  point  was  conflicting  to  such  a 
degree  that  on  appeal  the  deddon  of  the  low- 
er court,  either  In  granting  or  In  refusing  a 
new  trial,  should  not  be  reversed.  Where 
the  evidence  Is  thus  conflicting,  a  motion  for 
a  new  trial  on  the  ground  of  the  Insufflden- 
cy  of  the  evidence  to  justify  the  verdict  is 
addressed  to  the  sound  legal  discretion  of 
the  trial  court.  With  Its  decision  thereof  In- 
terference la  unwarranted  unless  there  clear- 
ly appears  an  abuse  of  sudi  discretion.  We 
camiot  say  that  the  court  was  not  reasonably 
jnstifled  In  granting  the  motion  in  this  case. 

[I]  Finally,  It  Is  suggested  by  appellant 
that,  if  this  action  is  to  be  tried  a  third  time, 
flw  trial  should  be  limited  to  the  single  issue 
of  plaintiff's  cmtrlbutory  negligence.  It  has 
long  been  settled  that  a  court  of  appeal,  In 
reversing  and  remanding  a  cause,  may  direct 
on  what  Issues  it  shall  be  retried.  Robinson 
V.  Muir,  161  CaU  118,  125,  90  Pac.  521.  In 
flds  Instance,  however,  since  the  order  Is  to 
be  affirmed,  m  deem  It  Inappropriate  to  In- 
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terfere  wtOi  til  tonig  m  aitwed  I17  the  ooort 
below. 
The  order  Is  ■fHrmwI. 

We  coocor:  SHAW,  J.;  JAXBO,  J. 


(58  Cal.  App.  200) 

ILFELD  V.  PORTER.  (CW.  3398.) 

(District  Court  of  Appeal,  Secood  District, 
Division  1,  Oalifomia.  April  9,  1921.) 

Bills  u4  notes  «=994<2)— Settlement  of  dlt- 
pirted  elalii  kaM  good  eemlitretloi  for 
otaeok. 

Where  there  wu  basis  for  the  claim  of 
lepsor  of  sheep  at  the  expiration  of  the  lease 
that  the  lessee  was  then  obligated  to  return  to 
lessor  the  full  number  of  sheep  received,  and 
could  not  account  for  the  admitted  deficiency 
merely  by  paying  $6  per  head,  and  the  lessee 
threatened  to  have  such  number  of  sheep 
seized  from  lessee's  Bock,  there  wss  a  bona  Ode 
dispute,  the  compromise  of  which  was  good 
consideration  for  lessee's  cheek  to  lessor. 

Appeal  from  Superior  Court,  Imperial 
Oonnty ;  Franklin  J.  Ctile,  Judge: 

Action  by  Louis  Ilfeld  against  Burr  W. 
Porter.  Frmn  a  Judgment  for  def^dant, 
plaintiff  appeals.  Beversed. 

Chas.  1l  Chllders.  of  El  Centre,  and  Marron 
&  Wood,  of  Albuquerque,  N.  M.,  for  appellant 
Clarence  H.  Jordan,  and  Julia  M.  Braam, 
both  of  Los  Angdes,  and  J.  S.  lArew,  of  El 
Centro,  for  respondent 

CONRET,  P.  J.  On  the  19th  day  of  No- 
vember, 1014,  by  agreement  In  writing.  ap[)d- 
lent,  Louis  Ilfeld,  leased  to  respondent,  Burr 
W.  Porter,  and  to  J.  a  Porter  2,500  "weU- 
improved  white  ewes"  for  a  period  of  4  years 
from  that  date.  Hie  lessees  agreed,  amtug 
other  things: 

"That  they  will,  at  tiie  expiration,  or  sooner 
termination,  of  this  contract,  return  and  de- 
liver to  tbe  party  of  the  first  part  a  like  num- 
ber of  sheep  of  the  same  class  of  improved 
quality  and  description  as  hereinbefore  de- 
Bcribed,  of  the  following  ages  and  nombers  of 
each,  as  follows,  to  wit:  626  ewe  lambs;  625 
ewes  of  IH  years;  625  ewes  of  2%-  years; 
625  ewes  of  3%  years;  same  to  be  ddivered 
at  or  nesr  the  ranch  of  Burr  W.  Porter  near 
Navajo,  Aris.;  that  they  will  mark  and  brand 
all  the  increase  of  said  sheep  during  the  ex- 
istence of  this  contract  in  the  same  mark  and 
brand  of  the  parties  of  the  second  part" 

On  the  first  day  of  July  of  eadi  year  the 
lessees  were  to  pay  to  the  lessor  as  roit  the 
sum  of  fl.260,  with  interest  at  the  rate  of  8 
per  cent  per  annum  from  maturity,  if  not 
paid  when  due;  It  wae  further  agreed 
that— 

"The  parties  of  the  second  part  hereby  agree 
and  bind  themselves  to  return  and  deUvor  to 
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the  party  of  the  first  part,  between  the  iBt 
of  November  and  the  19tb  da?  of  November, 
191%  the  fall  number  of  idieep  herein  aeknowl- 
edfed  to  be  receired.  and  of  lik«  quality  and 
area  as  foUowa.  to  wit:  625  ewe  lamba;  62S 
ewea  IH  yean;  625  ewea  of  2)i  yeua;  625 
ewes  of  8^  jeara,  to  be  of  tb»  ralaiDg  of  the 
sheep  of  tiie  partiea  of  the  second  part  in  as 
good  conditloD,  and  with  as  much  wool  thereon, 
OS  the  she^  they  herein  aeknowledfs  lo  have 
received." 

It  was  farther  agreed  tha^ 

"If  the  aaid  parties  of  the  second  part  shall 
neglect  or  rctase  to  keep  or  perform  an;  of  the 
provisions  and  covenants  of  this  contract  on 
their  part  to  be  performed,  then  and  in  that 
event  the  party  of  the  firet  part  may.  at  his 
option,  retake  possession  of  all  of  the  said 
•henp  and  the  increase  thereof,  and  declare 
this  contract  terminated;  and  there  shall  bo  a 
settlement  by  the  parties  hereto  in  the  same 
manner  and  with  the  same  effect  as  if  this  con- 
tract had  been  terminated  by  the  expiration  of 
its  term.  The  title  of  said  aheep,  however,  to 
remain  in  the  name  of  the  party  of  the  0rst 
part" 

It  was  further  agreed: 

"It  is  expressly  agreed  between  the  parties 
hereto  that  the  said  parties  of  the  second  part 
may  have  the  right  to  sell  the  wool  and  all 
wether  lambs,  wethers,  and  old  ewes  which 
ar«  not  fit  tor  farther  breeding." 

It  wu  farther  agreed:* 

"If  by  reason  of  any  unavoidable  accident  or 
circumstance  not  due  to  the  act  or  fault  of 
the  parties  of  the  second  part,  they  should  be 
onaUe  to  return  the  entire  number  of  sheep, 
or  of  the  agea  or  condition  above  stated,  then, 
In  that  event,  they  covenant  and  agree  to  pay 
to  the  party  of  the  first  part  the  sum  of  ¥5 
per  head  for  each  Khoep  that  shall  be  tachmg  to 
make  up  the  said  full  number  of  2,500  as  here- 
inabove specified,  and  the  parties  agree  that 
the  said  sum  of  $5  per  head  is  hereby  fixed 
upon  and  agreed  between  them  as  the  value  of 
aaid  sheep  in  the  event  of  their  failure  to  re- 
turn the  same  to  the  first  party  as  her^  speo 
ifled,  and  that  the  value  of  any  sheep  not  so 
returned  or  redelivered  to  the  first  party  shnll 
be  as  herein  specified,  and  shall  bear  interest 
at  the  rate  of  8  per  cent,  per  annum  from  the 
time  when  auch  delivery  shall  be  due." 

It  was  further  agreed: 

*'Said  parties  of  the  second  part  shall  retain 
enough  ewe  lambs  each  year  during  the  term 
of  this  contract  out  of  the  increase  of  the  sheep 
herein  acknowledged  to  be  received,  so  as  to 
be  eble  to  deliver  the  full  number  of  sheep  of 
the  ages  hereinbefore  spedfled,  at  the  termina- 
tion of  this  contract." 

On  the  13th  day  of  November,  1918,  re- 
spondent made  and  delivered  to  the  plaintiff 
bis  check  on  the  Holbrook  State  Bank  of  Uol- 
brook,  Ariz.,  drawn  Iq  favor  of  appellant  for 
the  sum  of  $1,869.63.  This  check  was  duly 
presented  to  the  bank  for  payment,  bat  pay- 


ment was  refused  for  the  reason  that  re- 
fipoDdent  had  directed  said  bank  not  to  pay 
same.  Appellant  brought  this  action  to  re- 
cover judgment  for  the  amount  of  the  check, 
with  intwest  from  Its  date^  Answering  the 
complaint,  respondent  allied  that  be  re- 
ceived no  consideration  for  the  check  (except 
as  later  stated  in  the  answer),  and  that  the 
same  was  procured  by  fraud  and  misrepre- 
sentation on  the  part  of  the  plaintiff  and  by 
reason  of  mistake  on  the  part  of  defendant; 
and  denied  that  the  whole  amount  of  said 
check,  or  any  part  thereof,  remained  doe 
from  the  defendant  to  plaintiff  ecc^t  the 
sum  of  ¥51.96.  The  answer  then  set  out  the 
agreement  of  lease  first  herelniUxm  menttoa- 
ed,  and  alleged: 

1.  That,  pursuant  to  said  agreement,  tbs 
lessees  lock  charge  of  the  sheep  and  properiy 
cared  for  them  during  the  ottlre  term  of  tb» 
agreement,  and  fully  and  CalthfnIIr  pwfonn- 
ed  all  of  the  ctniditlons  of  ttie  agreement  flu 
their  part. 

2.  That  at  the  explratUm  of  the  term,  tiit 
lessees  returned  to  the  plaintiff  all  of  the 
sheep  d^vered  to  them  under  the  agreement 
together  with  all  of  the  increase  thereof  thea 
living,  but  that,  hy  xeaaon  of  anavcddabla 
circumstanoes  not  Ave  to  the  act  or  fault  of 
the  lessees,  th^  were  unable  toretnm  tbefl»> 
dre  number  ot  sheep  received  by  them  fttm 
the  plaintiff  pursuant  to  said  agreement  at 
the  termination  thereof.  SOT  ewes  and  804 
lambs  of  said  flock  having  died. 

The  answer  further  alleged  that,  pursoaat 
to  said  agreement,  the  defendant  paid  to  tlN 
plaintlfl  the  snm  of  $3,000  in  cash,  and  the 
sum  of  $8.<M  In  serrlces  in  wel^ng  sheep— 
a  total  of  $8,008.0^— leavltts  a  balance  doa 
plaintiff  on  account  of  the  lose  of  aid  SOT 
ewes  and  801  lambs  at  f5  per  Iwad,  in  the  som 
of  $51.96 ;  that,  at  the  time  the  said  sheep 
were  returned  to  plaintiff,  and  the  said  pay^ 
meat  made,  the  d^endant  ovned  a  flodi  of 
sheep  in  the  same  vicinity  eiteeedlng  la  nom- 
ber  the  aggregate  of  the  she«  and  lambs  loit 
from  the  flodt  that  had  been  ddlveied  to  the 
lessees  under  said  agreemmt,  aaid  riieep  w 
owned  by  defendant  being  of  a  value  at  least 
equal  to  that  of  the  sheep  of  said  flot*  n- 
celved  from  the  plaintiff  under  aaid  agree- 
ment ;  that,  at  the  time  of  the  return  of  said 
sheep  to  the  plaintiff,  as  aforesaid,  he  refse- 
seated  that  be  bad  a  contract  to  sell  the  ewes 
of  said  flock  for  the  sum  of  $10  per  head,  tod 
the  lambs  for  the  sum  of  $6.90  per  head,  and 
thereupon  plaintiff  demanded  of  said  defend- 
ant that  he  pay  the  sum  of  $10  per  bead  for 
all  of  said  ewes  lost  as  aforesaid,  being  the 
further  sum  erf  $5  per  head,  and  also  that 
fendant  pay  the  sum  of  $5.90  per  head  for  all 
lambs  lost  as  aforesaid,  being  the  farther 
sum  of  $.00  per  head,  and  represented  to  de- 
fendant that,  nnless  he  acceded  to  said  de- 
mand and  paid  to  plaintiff  the  further  som 
of  $1,8B&.6S.  the  plaintiff  oould  apd  trodd 
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seize  from  defendant's  said  flock  a  number 
of  ewes  and  lambs,  respectively,  eqnal  to  the 
number  lost  from  said  flock  as  aforesaid,  and 
threatened  so  to  do ;  that  at  the  time  defend- 
ant did  not  have  said  contract  before  him, 
and  was  without  legal  advice,  and  believed 
tbat  unless  he  made  tbe  payment  demanded 
b7  plaintiff  the  said  plaintiff  could  aud  would 
carry  into  execution  his  threat  to  seize  de* 
fendant's  sheep  as  aforesaid,  and  under  such 
belief  defendant  executed  and  delivered  to 
plaintiff  the  check  herein  sued  upon.;  that 
tliereafter,  <m  the  same  day  that  said  check 
was  executed  and  delivered  as  aforesaid,  de- 
fendant examined  said  contract,  and  received 
advice  from  counsel,  and  thereupon  became 
convinced  that  he  did  not  owe  plaintiff  the 
aald  sum  of  $1,859.63.  or  any  sum  in  excess 
ut  $61.96,  and  was  nnder  no  obligation  to  pay 
the  same,  and  defendant  thereupon  notified 
the  said  Holbrook  State  Bank  not  to  pay 
said  check ;  that  defendant  admits  an  Indebt- 
edness* to  plaintiff  in  the  sum  ot  $51.06,  said 
amount  being  Included  in  the  said  check  for 
$1,859.63  herein  sued  upon,  and  defradant 
hCTeby  offers  to  allow  plaintiff  to  take  judg- 
meat  for  the  said  sum  of  $01.96  and  the  costs 
of  this  action  heretofore  accrued. 

The  action  having  been  tried  upon  the  is- 
sues thus  presented,  the  court  made  findings 
of  fact  which  are  In  agreement  with  the  aver- 
ments ot  the  answer,  and  further  found  that 
the  Ho^  at  stae^t  owned  by  respondent  in  the 
nme  vldnlty  were  "not  of  the  descendants 
of  the  said  sheep  delivered  to  the  defendant 
and  the  said  J.  E.  Porter  by  plaintiff,  and  not 
principally  of  the  raising  of  said  defendant 
and  said  J.  B.  Porter."  Judgment  was  ren- 
dered for  the  amount  admitted  by  Oie  an- 
swer, to  wit.  $51.96,  with  costs  Incurred  by 
plaintiff  up  to  the  date  of  filing  said  an- 
swer; defendant  being  awarded  his  costs 
thereafter  incnnred.  From  thli  judgment 
the  plaintiff  appeals. 

The  finding  to  the  effect  that.  In  connection 
with  plaintiff's  donand  for  a  final  payment  of 
$1,869.63,  be  represented  to  the  defendant 
that  be  could  and  would  veAxe  from  defend- 
ant's flock  the  number  of  ewes  and  lambs  men- 
tioned In  the  flndlngSi  and  Qireatoied  so  to 
do.  If  ccHiatnied  as  referring  to  any  Intended 
seizure  wtthoot  process  of  law,  Is  not  sustain- 
ed by  Om  eTideno&  ^le  finding  that  the  de- 
fendant did  not  have  said  agreement  before 
lUm  at  the  time  when  said  demand  was  made 
and  the  check  given,  if  construed  as  meaning 
that  defendant  did  not  have  the  contract  In 
Us  possession  or  ttiat  he  did  not  know  the 
ctmtents  thereof,  Is  not  swtalned  by  the  evi- 
dence.  Before  the  check  was  given,  appel- 
lant's agent  made  two  visits  to  respondent, 
about  two  weeks  apart^  In  ccmnection  with 
the  return  of  the  sheep.  The  question  con- 
cemlng  appellant^s  right  to  get  sheop  f^m 
respondent,  whether  raised  out  of  the  sheep 
delivered  by  appellant  or  out  of  otho:  sheep 
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owned  by  respondent,  was  dlacusaed  at  the 
time  of  the  first  Interview.  Respondent  ad- 
mitted In  his  testimony  that,  before  the  agent 
came  the  second  time,  he  was  advised  that 
appellant  was  making  the  contention  that  he 
was  entitled  under  the  contract  to  sheep  out 
of  respondent's  flock;  that  he  had  the  con- 
tract there ;  that  there  was  a  dispnte  between 
them  as  to  the  construction  of  the  contract ; 
that  he  had  read  the  contract  after  this  con- 
tention was  made,  and  was  not  deceived  as 
to  the  language  contained  therein.  Respond* 
eot  further  testified  that  from  the  represen- 
tatl<Hi  made  to  him  by  appellant's  agent  that 
he  could  and  would  seize  respondent's  sheep, 
he  understood  that  It  would  be  by  law. 

It  does  not  appear  from  the  evidence  that 
there  was  any  threat  to  use  any  force  other 
than  that  Incidental  to  process  of  law.  Re- 
spondent admitted  that  in  thdr  discussion 
the  dispute  related  to  the  construction  of  the 
contract  solely  on  the  question  whether  re- 
spondent had  the  right  to  return  such  of  the 
descendants  of  appellant's  sheep  as  be  had, 
and  pay  him  $5  a  head  for  those  defldeut,  or 
whether  he  was  under  obligation  to  supply 
the  sheep  from  bis  other  flock.  The  compro- 
mise which  resulted  In  the  giving  of  the  check 
occurred  after  appellant's  agent  had  been 
there  two  or  three  days,  and  Just  as  the  sheep 
were  being  loaded  on  the  cars.  Appellant 
testified  that,  while  he  was  not  ratlrely  satis- 
fled  with  the  construction  of  the  contract,  lie 
understood  that  he  had  settled  the  matter  on 
the  terms  which  resulted  in  his  giving  the 
check.  We  agree  with  appellant  that  neltbw 
the  findings  nor  the  evidence  establish  the  fact 
that  defendant  did  not  have  sheep  of  his  own 
raising  out  of  which  he  could  have  returned 
to  the  plaintiff  the  full  number  of  sheep  of 
the  classes  required  by  bis  contract  Re- 
spondent gave  the  following  testimony: 

"Q.  What  was  the  class  and  grade  of  sheep 
yon  bought  from  Mr.  Clark?  A.  They  are 
BambouIUet-Merlno  sheep. 

"Q.  Would  they  also  ba  deserib«]  as  weU-Im- 
proved  white  ewes?  A.  Yes,  sir;  th^  would 
be  classed  as  that 

**Q.  They  were  free  from  blemish,  and  re- 
cently dipped,  accordiog  to  the  other  proviBioni 
of  the  contract?  Those  that  yon  got  from  Mr. 
Ilfeld  were  quite  largely  also  of  the  Rambouillet 
blood?  A.  They  sheared  a  little  more  than 
half  as  much  as  the  other  sheep. 

"Q.  But  they  were  apparently  Rambonillet 
blood?   A.  Tes,  air;  they  were  fair," 

He  further  testified: 

"Q.  Tea  had  other  sheep  ot  your  own  rairing; 

other  lambs?   A.  Tes,  sir. 

"Q.  Yoa  had  them  at  the  time  and  place  of 
delivery,  a  sufficient  number  of  sheep  and  of 
the  proper  ages,  of  your  own  raisiDg,  to  Eiave 
complied  with  this  contract?  A.  I  bad  on  the 
range,  but  not  at  the  place  of  delivery. 

"Q.  It  was  near  or  adjacent  to  the  place  of 
deUverjT   A.  Yes,  sir." 
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The  Increase  ttcm  both  flocks  were  from 

the  same  bucks. 

[1]  ibYom  the  undlspnted  fttcts  of  the  case, 
which  we  thln^  have  now  been  sufficiently 
stated,  it  reasonably  may  be  concluded  that 
respondent  was  under  obligation  to  return  to 
appellant  the  full  number  of  sheep  received 
by  him,  of  the  spedfled  ages  and  classes,  and 
was  not  mtltled  to  account  for  the  admitted 
deQdency  merely  by  paying  the  sam  of  $5  per 
head.  At  all  events,  tbese  facts  fully  sustain 
the  contention  of  appellant  that  the  transac- 
tltm  between  the  parties  which  r^ulted  Id  the 
delivery  of  ttie  check  was  a  voluntary  com- 
promise and  settlement  of  a  bona  fide  dispute, 
and  was  not  Induced  by  fraud  or  duress. 
There  was  therefore  a  valid  and  Idndls^  ccm- 
fllderation  of  the  cliecfc. 

*1t  cannot,  of  course,  be  BaceeBsfally  dis- 
puted that  the  compromise  of  a  doabtfnl  claim 
asserted  and  maintained  in  good  faith  con- 
■titates  a  sufficient  cooBideration  for  a  new 
promise,  even  thougb  it  may  ultimately  be 
found  that  the  daimant  could  not  have  prevail- 
ed. This  Is  true  whether  the  claim  be  m  suit 
or  not  •  •  Union  Collection  Co.  T. 
Buekman,  160  Cal.  189,  163,  88  Pac.  70S.  » 
L.  B.  A.  (N.  S.)  668,  119  Am.  8L  Bep.  164, 
11  Ann.  Cas.  609. 

The  case  here  presented  Is  wholly  ontslde 
tbe  scope  of  those,  decisions  wbfch  hold  that 
a  compromise  of  a  claim  is  without  consid- 
eration for  a  new  promise  where  the  claim  Is 
wholly  wlthont  foundation,  and  known  to  the 
claimant  to  be  so.  Appellant's  claim  was 
made  ^n  good  faith,  and  on  probaUe  cause. 

The  Judgment  la  reversed. 

We  concur:  SHAW.  J.;  JAMBS,  J, 


(70  Colo.  184) 

HEARNE  V.  MfLLIKEN  et  al.    (No.  9853.) 

(8«vreme  Court  of  Colorado.    May  2,  1021. 
Behesring  Denied  June  6,  192L) 

1.  Vendor  aod  purchaser  4s»23l(  16)— Record- 
ed lastniaeit  held  eontraet  of  sale  ihrlifl  too 
tlea^ 

An  Instrament,  dated,  signed  and  recorded, 
reading,  "Becelved  from  SC,  one  dollar,  for 
which  I  promised  her  a  deed  to  our  home  known 

as    street,"  was  a  contract  of  sale,  aod 

notice  of  the  rigfats  of  M.  as  against  a  subse- 
quent accruing  Judgment. 

2.  Jadgneat  •»780(3)— Qceostory  coatraot 
lot  Impidrsd  hy  sabsequest  aeoriloa  Judgneat 
lien. 

The  rights  of  a  vendee  under  an  executory 
contract  for  the  sale  of  land  are  not  displaced 
or  impaired  by  a  subsequent  aocmlng  Judgment 
lien  against  the  vendor. 

Department  1. 

Error  to  District  Court,  Olty  and  Oounly  at 
Deorar;  Julian  H.  Moore,  Judge. 


Controversy  as  to  snn>Ins  In  foredosore 
proceeding  between  Maude  P.  and  William  R, 
Milllken  and  Robert  O.  Heame.  Judgment  In 
favor  of  Maude  P.  and  William  B.  MiUlken, 
and  Hearne  brings  error.  Afflrmed. 

Bdmnnd  J.  Gburchlll  and  Heury  SL  LoU, 
botb  of  Denver,  for  plaintiff  In  error. 

Arthur  B.  Morrison,  of  Denver,  tat  Maoda 
P.MiUiken. 


ALLEN,  J.  This  Is  an  action  which  began 
as  one  for  the  foreclosure  of  a  mwtgage  upon 
lots  11  and  12,  block  69,  Brewer's  Park  place. 
In  the  city  and  county  of  Denver,  Colo.,  also 
known  as  1133  Race  street,  which  at  the  time 
of  the  execution  of  the  mortgage,  October  8, 
1917,  was  owned  in  fee  by  William  B.  MilU- 
ken.  The  controversy  is  now  between  two  of 
the  defendants  below,  Bobert  O.  Heame  and 
Maude  P.  Mllllkai.  They  each  concede  the 
lien  priority  of  the  mortgage  above  mai- 
tioned,  but  each  claims  to  be  entitled.  In  pref- 
erence to  the  other,  to  any  surplus  arising 
at  the  foreidosure  sale.  Heame  la  the  holder 
of  a  Judgment  lien,  and  Maude  P.  Milllken  Is 
tbe  purchaser  under  a  omtract  of  sale,  as 
wlU  more  fully  appear  b»elnaftar.  Tbe 
Judgment,  as  to  the  case  between  these  two 
def«idant8,  was  for  MlUikoi,  and  Heame 
brings  the  canse  here  for  review. 

[1, 2]  The  ultimiate  ijuestlon  to  be  deter- 
mined  Is  whether  the  Judgorait  lioi  of  tbe 
plaintiff  in  error,  Heame,  la  soperlar  to  tbs 
claim  of  defendant  In  error  Maude  P.  MUU* 
ken,  to  the  real  eatate  Involved  In  this  ou& 
Heame  obtained  a  Judgmott  In  tbe  United 
States  District  Oonrt  against  WnUam  R  MU- 
llken  on  June  1,  19^  He  recorded  a  trao' 
script  of  the  Judgment  In  tbe  city  and  coonty 
of  Doiver  on  June  1918,  and  tba  Jodgmeot 
then  became  a  lim  on  real  estate^  or  interest 
in  real  estate,  then  h«ld  by  William  B.  HDU- 
ken  In  the  dty  and  county  of  Daiver.  At  tbe 
time  tbe  transcript  ct  Judgment  waa  recorded, 
there  was  already  on  rectwd,  affecting  Oie 
same  proper^,  tbe  ftdlowbig  Instrument, 
whldi  bad  bean  recorded  March  9, 1918: 

"February  8, 191T. 

"Becelved  from  Maude  P.  aClliken,  one  dollar, 
for  wbicb  I  promised  her  a  deed  to  our  home 
known  as  1188  Bace  street, 

B.  Blflliken." 

This  Instrament  is  treated,  both  by  the 
plaintiff  In  error  and  by  the  defendant  la  er- 
ror, as  a  contract  of  sale,  wherein  Maude  P. 
Milllken  is  the  pnrdiaser  and  William  B.  UQ- 
liken  Is  the  vendor  of  the  real  estate.  There 
is  no  serious  claim  that  the  Instrumoit  last 
above  quoted  does  not  constitute  notice  of  the 
claims  of  Maude  P.  MlUlken.  Under  the 
facts  thus  far  stated,  the  Judgment  bdow  Is 
right  under  the  rule,  stated  In  28  <^  188% 
as  follows: 
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right!  «f  the  Tcnde*  under  u  szeea- 
tory  contract  for  the  sale  of  land  are  not  dis- 
placed or  Impaired  hj  the  lobBequent  accrainf 
«f  a  Judgment  lien  against  the  Tandor." 

See,  also,  39  Cyc.  1801. 

Tbe  ooly  reason  advanced  by  plaintiff  In 
error  wby  the  instrument  in  question  is  not 
effective  as  against  blm  is  that  It  ia  too  in- 
definite to  l>e  enforced  by  a  suit  for  specific 
performance,  but  we  bold  that  It  Is  William 
B.  MiUlken,  the  party  to  be  held  tinder  the 
contract,  and  not  plaintiff  In  error,  or  any 
other  third  person,  who  can  raise  this  que*- 

tl<HL 

The  principal  attack  upon  the  Jndgmexit  Is 
upon  the  ground  that  the  contract  to  convey 
to  Maude  P.  Miltiken,  who  was  the  wife  of 
WmUm  a  Millikep,  was  with  Intent  to  de- 
fraud the  husband's  creditors.  Uptw  the 
qnesttoD  of  fraudulent  intent,  the  court  found 
against  the  plaintiff  in  error.  The  clrctim- 
Btances  shown  In  evldmce  are  nffldent  to 
Justify  that  finding. 

The  Jndgmeat  Is  afBrmed.  . 

TETvLER,  Acting  Chief  Juatloe,  and  WHIT- 
FOBD,  J.,  coDcar. 


(46  Not.  106) 

WALKER  V.  WALKER.    (No.  2482.) 

(Supreme  Court  of  Nevada.    June  6,  1021.) 

1.  Divorce  ^964— Resldeace  for  sole  pvrpoao 
«f  efetalaing  dlvorw  lasaflleleatt  HBlass  bona 
Me  lateBtion  of  renaialaf  appears. 

Besideiice  in  the  state  for  the  statutory 
period  of  ^  months  Mdely  for  the  purpose  of 
obtaining  a  divorce  is  not  svflMent  to  give  Ju- 
risdiction, but  a  bona  fide  residence  iritb  the 
intentioD  of  remaining  must  appear,  and  plain- 
tiffs  must  bring  themselves  clearly  and  affirma- 
tively within  the  JurlsdlctiMt  of  the  court 

2.  DIverea  t  lOi  If  letantlee  le  te  renaie  la 
•tate  pemaneatly,  nere  faet  ef  8*i*a  there 
te  eMais  dhrenw  will  aot  prevent  deoree. 

The  mere  (act  that  the  main  purpose  of  one 
in  going  to  another  state  is  to  obtain  a  divorce 
win  not  prevent  a  divorce  there  if  it  ts  hla  or 
her  purpose  te  remidn  permanently. 

S,  Dlvem  4»I47— maletHTs  roaldeaoe  a  qees- 
tloe  ef  feat  for  trial  oeert 
The  question  of  plalntUTa  residence  in  a 
dvoree  action  Is  mie  ot  fact  to  be  determined 
by  the  trial  court 

4.  DIvoroa  «»I84(I0)— Goerfa  fladlig  as  to 
residenoa  will  not  be  dIotarfMd  ei  appeal 
where  sepported. 

Where  the  bona  fides  of  plaintiff's  residence 
in  a  divorce  suit  is  attacked  by  a  spouse  charg- 
ed with  cruelty,  a  personal  element  is  injected 
Into  the  issue  of  residence,  and  where  the  trial 
court  finds  npon  a  substantial  confiict  In  the 
evidence  in  favor  of  plaintiff,  and  assumes  Ju- 
riediction,  its  finding  imports  that  the  residence 


was  in  good  faith  and  such  finding  when  sap- 
ported  ^  evidence  cannot  be  disturbed  on  ap- 
peaL 

6.  Dhroree  ift  nQI  Ne  law  provMts  eheaga  of 
ioniolls  to  ebtalii  divorea. 

There  is  no  rule  of  law  which  prevents 
one  from  changing  his  domicile  in  order  to  fa- 
cilitate his  obtaining  a  divorce,  or  to  secure 
other  advantages  he  may  ttiink  the  law  of  the 
new  domicile  may  afford  him,  bat  the  change 
most  be  a  bona  fide  one  to  be  effective. 

Appeal  from  District  Ckmrt,  Clark  Ciounty ; 
Wm.  B.  Orr,  Judge. 

Suit  by  Bmlly  Hartley  Walker  against  Or- 
lando F.  Walker.  Frdm  a  decree  fmr  com- 
plainant, defendant  appeals.  Afflrmed. 

Breese  ft  Hlnnum,  of  Las  Vegas,  ftnr  ap- 
pellant ' 
A.  W.  Ham  and  Stevens  &  Hendermn,  all 

of  Las  Vegas,  for  respondent 

SANDERS,  a  J.  This  appeal  Is  taken  by 
the  husband  from  a  decree  of  divorce  granted 
his  wife  npon  the  ground  of  extreme  cruelty 
inflicted  upon  her  during  the  coverture.  We 
are  asked  to  reverse  the  decree  upon  the 
grounds :  First,  that  the  court  was  without  Ju- 
risdlctlou  of  the  subject-matter  of  the  action, 
for  the  reason  that  the  wife  came  from  her. 
home  in  Rockford,  111.,  to  the  state  of  Nevada 
for  the  sole  purpose  of  obtaining  a  divorce, 
and  with  the  intention  of  returning  when  she 
had  accomplished  her  purpose;  and,  second, 
that  the  charges  of  cruelty  are  not  sustained 
by  the  evidence. 

Referring  to  these  questions  in  their  order, 
and  to  the  parties  as  they  stood  In  the  court 
below.  It  appears  that  the  plaintiff  Is  a  wo- 
man 68  years  of  age.  of  Independent  means, 
without  issue  ot  the  marriage,  whose  main 
purpose  In  leaving  Illinois  and  establishing 
a  residence  In  Nevada  was  to  obtain  a  di- 
vorce. Tike  question  for  determination  Is. 
Has  fbe  plaintiff  met  the  residential  qualifica- 
tions of  the  Nevada  statute? 

[1,  2]  Residence  in  this  state  for  the  stat- 
utory period  of  Bli  months  solely  for  the  pur- 
pose of  obtaining  a  divorce  Is  not  sufficient 
to  ^ve  Jurisdiction,  but  a  bona  fide  residence 
with  the  Intention  of  remaining  must  appear. 
Where  residence  Is  made  the  basis  of  Juris- 
diction, parties  who  Invoke  the  power  of  the 
court  to  relieve  them  from  the  marriage  tie 
must  bring  themselves  clearly  and  affirma- 
tively within  the  Jurisdiction  of  the  court 
Fleming  v.  Fleming,  86  Nev.  136. 134  Pac.  445; 
PressoQ  V.  Presson,  38  Nev.  203,  147  Pac 
108L  But  the  mere  fact  that  the  main  pur- 
pose of  one  In  going  to  another  state  is  to 
obtain  a  divorce  will  not  prevent  a  divorce 
there  If  it  is  his  or  her  purpose  to  remain 
permaneatly.  Presson  v.  Presson,  supra;  An- 
drade  v.  Andrade,  14  Ariz.  379,  128  Pac.  813: 
Glldersleeve  v.  Glldersleeve.  88  Conn.  689,  92 
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AtL  684,  Ann.  Gas.  1916B,  920;  Dnnbam  v. 
Dunham,  162  lU.  589.  44  N.  B.  841.  35  U  R. 
A.  70;  Albee  v.  Albee,  141  lU.  550,  31  N.  B. 
163;  Gregory  v.  Gregory,  76  Me.  635;  Hege- 
man  v.  Fox,  31  Barb.  (N.  Y.)  475;  In  re  Hall, 
61  App.  Dlv.  266,  70  N.  Y.  Supp.  406 ;  Col- 
bum  V.  Colbnm,  70  Mich.  647.  38  N.  W.  607; 
Graham  t.  Graham,  0  N.  D.  88.  81  N.  W.  44; 
Wallace  v.  Wallace,  65  N.  J.  Bq.  359.  54  AU. 
433;  Fosdick  v.  Fosdlck,  15  R.  I.  130,  23  Atl. 
140;  2  Schouler,  M.  D.  &  S.  (6th  Ed.)  S  1506, 
14  Cyc  587 ;  Minor's  Conflict  of  Laws,  §  90, 
p.  1^,  also  section  50. 

The  result  of  these  and  other  authorities  is 
that,  .where  the  animus  really  exists  to  re- 
main permanently,  the  fact  that  the  motiTe 
of  the  removal  la  to  procare  a  divorce  la  Im- 
material. 

[3,  4]  The  Qnestlon  of  plalntlfTs  residence 
In  a  divorce  action  (necessary  to  be  pleaded 
and  proved)  Is  one  of  fact  to  be  determined 
by  the  trial  court  Blakeslee  t.  Blakeslee.  41 
Nev.  243,  168  Pat  950.  We  are  also  of  the 
opinion  that  where  the  bona  fldes  of  plain- 
tUTs  residence  is  attacked  by  a  spouse  charg- 
ed with  cruelty,  a  personal  element  is  inject- 
ed into'the  issue  of  residence,  and  where  the 
trial  court  finds  upon  a  substantial  conflict 
tn  the  evidence  In  tavor  of  the  plaintiff  and 
assumes  jurisdiction,  and  refuses  to  find  that 
plaintifTs  residence  was  a  fraud  upon  its 
jurisdiction,  Its  finding  imports  that  the  res- 
idence was  In  good  faith,  and  such  finding, 
when  supported  by  the  testimony  on  behalf 
of  the  plaintiff,  cannot  be  disturbed  on  ap- 
peal. Miller  r.  Milter.  37  Nev.  257,  142  Pac. 
218;  Gildersleeve  v.  Glldersleeve,  supra. 

The  plaintiff  In  this  acUon  was  subjected, 
as  a  witness  in  her  own  behalf,  to  a  most  able 
and  searching  croBS-ezainlnattOD  to  lay  bare 
before  the  court  her  real  animus  in  coming 
to  Nevada.  It  covered  every  period  of  her 
marital  life,  her  every  movonent  bcEtOre  leav- 
ing the  state  of  Illinois,  and  her  acts  and 
conduct  and  mode  of  Iivli«  in  Nevada  from 
the  time  she  arrived  np  to  the  bringing  of 
bar  action  In  the  Strict  court  ot  Clark 
conni^i  where  the  cause  .was  heard  and  de- 
termined. Hie  credibility  of  ha  story  was 
a  matter  for  titte  trial  Judge.  It  seems  to 
have  carried  conviction  to  the  mind  of  the 
court  as  to  Its  verity,  and  satisfled  the  court 
that  plaintiff's  residaice  In  Nevada  was  In 
good  faith  and  not  merely  colorable.  The 
court  was  entitled  to  believe  it,  and  we  can- 
not properly  disturb  the  conclusion  reached. 
We  have  carefully  considered,  in  connection 
with  all  the  testimony,  the  point  raised  that 
plalntUTs  residence  could  not  be  bona  fide, 
for  ttie  reason  that  the  unmistakable  indi- 
cations from  surrounding  drcnmstances  are 
that  plaintiff  was  moved  to  leave  Illinois  be- 
cause she  was  Impatient  of  delay  in  throwing 
off  and  eager  to  be  rid  of  her  marriage  ties, 
and  that  she  could  more  readily  and  speedily 


obtain  a  divorce  under  the  six-month  res- 
idence clause  in  the  Nevada  law.  These 
considerations  are,  indeed,  pertinent,  and 
cast  a  suspicion,  and  quite  a  strong  susi^- 
don,  up(Hi  the  credibility  of  plaintiff's  te^- 
mony.  but  we  assume  that  they  were  weighed 
by  the  trial  court  in  connection  with  all  the 
testimony  bearing  upon  the  point. 

[S]  There  Is  no  rule  of  law  which  prevents 
one  from  dianging  his  domicile  in  order  to 
facilitate  his  obtaining  a  divorce  or  to  se- 
cure other  advantages  he  may  think  that 
the  laws  of  the  new  domicile  m^ay  afford  him. 
He  is  free  to  change  at  his  pleasure,  but  the 
change  must  be  a  bona  fide  one  to  be  effec- 
tive. If  actual  and  bona  fide,  the  change 
will  be  accomplished.  Glldersleeve  v.  Glider- 
sleeve,  supra,  and-  other  cases  hereinabove 
cited.  ^ 

As  to  the  second  proposition — that  the 
charges  of  cruelty  are  not  sustained  by  the 
proof — we  are  of  the  opinion  that  the  trial 
court's  full  and  spedflc  findings  thereon  are 
correct. 

The  Judgment  Is  affirmed. 

DUOKEB  and  GOLIEMAN,  JJ.,  concnr. 


(SO  Mont.  » 

JACKSON  V.  LOMAS.  (Ne.  4321.) 
(Supreme  Court  of  Montena.   May  6,  1921.) 

1.  Explosives  «=s>ll— Boy  Injored  la  dfselMrg- 
log  flreworlis  Is  violation  of  orilnasce  eesld 
■ot  rsoover  from  seller  vtolatlag  ordlsascs. 

Id  view  of  Rev.  Codes,  |  6192,  10  year  oU 
boy  injured  in  the  discharge  of  fireworks,  in  vi- 
olation of  an  ordinance  prohibiting  the  sale  and 
discharge  of  fireworks,  could  not  recover  dam- 
ages on  the  ground  that  the  storekeeper  who 
sold  the  fireworks  was  negligent  in  selling  them 
in  violation  of  such  ordinance;  the  boy  in 
such  case  being  equally  in  the  wrong,  in  that 
be  himself  violated  the  ordinance,  without 
which  wrongful  act  the  injury  would  not  bare 
been  sustained. 

2.  Negligence  «=>76— Injured  person's  violatloi 
of  orrilnanoe  defeats  recovery. 

Generally  the  violation  of  a  penal  statote 
or  ordinance  by  one  resulting  in  injury  to  u< 
other  is  negligence  per  se.  but  euch  negligence 
is  not  actionable  where  the  parties  are  in  pari 
delicto,  as  Rev.  Codes,  f  SL92,  declares. 

Appeal  from  District  Court,  Silver  Bow 
County;  Edwin  M.  Lamb,  Judge. 

Action  by  Elmer  Jackson,  by  bis  guardUo 
ad  litem,  W.  M.  Jackson,  against  G.  T.  Lo- 
mas.  From  Judgment  for  plaintiff  and  from 
order  denying  defradant's  motion  for  new 
trial,  defendant  appeals.  Judgment  and  oi^ 
der  reversed,  with  directions  to  enter  Judg- 
ment for  defendant. 

F.  C.  Fluent,  of  Butte,  for  appellant 
William  Meyer,  of  Butte,  for  respondoit. 
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QAIMS,  J.  The  amended  complatnt  In 
this  action,  aft^  alleging  tbat  tbe  plaintiff 
Is  a  minor.  10  years  of  age,  and  tbe  appoint- 
ment of  W.  M.  JadEson  aa  bla  gnardan  ad 
litem,  alleges: 

**Tliat  a  long  time  prior  to  the  9th  day  of 
Jnly,  1016,  to  wit,  on  or  about  the  22d  day  of 
September,  1910,  the  city  coqdcO  of  tbe  city  of 
Butte  duly  passed,  and  the  then  mayor  did 
approve,  an  ordinance,  being  Ordinance  No. 
948  of  the  series  of  ordinance!  of  tbe  city  of 
Butte,  which  said  ordinance  was  entitled:  *An 
ordinance  prohibiting  the  diacharge  of  fireworliB 
and  other  pyrotechnic  di8play(8)  and  to  pro- 
hibit the  sale  thereof.*  Which  said  ordinance 
was  in  fnll  force  and  effect  on  the  0th  day 
of  Jnly,  1916,  and  at  all  the  times  herein  men* 
tioned,  and  where  and  whereby  it. was  provid- 
ed, amongst  other  matters,  as  follows:  'Sec- 
tion 2.  The  sale  of  fireworke  at  retail  is  pro- 
hibited.* And  that  said  ordinance  has  not  been 
amended  or  repealed." 

It  Is  further  alleged  Uiat  Oie  defendant  was 
engaged  In  the  general  mercantile  basin  ess 
within  the  corporate  Limits  of  the  city  of 
Butte,  and  that  "<xi  the  9tb  day  ot  Jnly, 
1016,  the  said  defendant  unlawfally,  reckless- 
ly, carelessly,  and  negligently  did  sell  to  the 
above-named  Elmer  Jackson,  and  In  violation 
of  tbe  provisions  of  Ordinance  No.  948  of  the 
ordinances  of  the  dty  of  Butte,  one  package 
of  firecrackers."  It  Is  alleged  that  Earner 
Jackson  "did  not  know,  and  In  tbe  exercise 
of  ordinai7  care  could  not  have  known,  that 
the  amonnt  of  powder  contained  In  said  fire- 
cracker was  sufficient  bo  that  .wha  tbe  same 
was  exploded  tt  woald  be  liable,  If  bdd  In  tbe 
band."  to  cause  Injury  to  Oie  pUUntUTa  band, 
and  tbat  tbe  defen^t  failed  to  warn  the 
plaintiff  **ot  Oie  quantity  ot  powdor  omtaln- 
ed  In  wb  of  said  ancracbem  or  the  probable 
^ect  of  the  exploston**  thereof,  and  tbat  the 
plalntlfF  "did  not  know,  and  In  tbe  exercise 
of  ordinary  care  conld  not  hare  known,"  of 
the  danger.  It  Is  then  alleged  that,  while 
held  by  tbe  plaintiff,  <Hie  of  Uie  firecrackers 
exploded  and  caosed  Injuries  to  plaintiff's 
left  band,  necessitating  partial  .amputation 
tA  tbe  left  thumb  and  tbe  tip  of  the  Index 
linger;  and,  fnrthcar,  that  It  was  dangerous 
to  sell  flrecnM^ers  to  dilldren  and  was  dan- 
gerous and  unsafe  to  sell  flrecrackeis  to  the 
plaintiff,  and  tbat  the  defendant  knew,  or 
by  tbe  exercise  of  ordinary  care  should  have 
known,  of  tbe  danger.  It  la  then  alleged  that 
by  reason  of  the  Injuries  sustained  to  the 
plalntiCTs  left  hand  it  has  become  deformed, 
and  that  his  earning  capacity  Is  greatly  di- 
minished and  Impaired,  and  the  Injuries  by 
bim  sustained  permanent.  Damages  are  al- 
leged in  the  sum  of  $5,000. 

Tbe  answer  admits  that  plaintiff  Is  a 
minor  12  years  of  age,  and  the  appointment 
of  W.  M.  Jadtson  as  his  guardian  ad  litem. 
The  existence  of  Ordinance  No.  948  of  the 
dty  (tf  Bntte  and  the  sale     tbe  defendant 
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to  tbe  plaintiff  of  one  package  of  firecrackers 
are  admitted,  and  each  other  allegation  of 
the  complaint  is  denied;  and  by  way  of  af- 
firmative defense  the  answer  pleads  contribu- 
tory negligence,  and  that  the  sole  cause  of 
the  acddent  was  the  Illegal  act  of  tne  plain- 
tiff In  dlschai^ng  the  firecracker  within  tbe 
corporate  limits  of  the  city  of  Butte  in 
violation  of  tbe  ordinance,  which  provides,  in 
addition  to  tbe  provisions  thereof  alleged 
In  plaintUTs  amended  complaint,  as  follows: 

"The  discharge,  firing,  or  use  of  all  firecrack- 
ers, rockets,  torpedoes,  Bomaa  candles,  or  oth- 
er fireworks  or  substances  designated  for  pyro- 
technic display,  and  of  all  pistols,  canes,  can- 
nons, or  other  appliances,  using  blank  cart- 
ridges or  caps  containing  chlorate  of  potash 
mixture,  is  hereby  prohibited." 

The  plaintiff's  reply  admits  that  the  xdaln- 
tiff  Is  12  yean  of  age  and  tbe  existence  ot 
tbe  provision  In  tbe  ordinance  aa  alleged  by 
the  defendant,  and  all  other  allegations  of 
tbe  answer  are  denied. 

A  trial  to  tbe  court  and  Jury  w«8  bad* 
wbldi  resulted  In  a  yenUct  In  tevor  ct  tbe 
plaintiff  for  tbe  sum  of  91,200,  and  Judgm^t 
was  regularly  entered  thereon.  This  appeal 
la  from  the  Judgment  and  or^er  d«iylng  de- 
fendant's motion  for  ft  new  trial 

Bight  spedficatlona  of  wror  are  assigned, 
involving  the  decision  of  but  a  single  qne»- 
tl<m  determinative  of  tbe  case,  viz.:  Did  tbe 
defendant  render  himself  liable,  under  the 
drcnmstances  of  ibis  case,  by  making  tbe 
sale  of  the  firecrackers  in  violation  of  the  dty 
ordinance? 

No  objection  was  made  to  the  suffidency 
of  the  pleadings,  and  there  la  but  little  caa- 
fllct  In  the  evidence.  There  Is  no  dispute 
with  reference  to  the  fact  that  the  dty  or- 
dinance was  violated  by  both  the  plaintiff 
and  the  defendant,  L  e.:  (1)  By  the  defend- 
ant in  UDlawfuIly  making  sale  of  the  fire- 
crackers, and  (2)  by  the  plaintiff  In  discharg- 
ing tbe  same  wltbln  the  corporate  limits  of 
Butte. 

[1,  21  Notwithstanding  the  youth  of  tbe 
plaintiff,  be  Is  chargeable  equally  with  tbe 
defendant  with  the  obligation  of  refraining 
from  violation  of  penal  statutes  or  ordlnancea. 
And  where  the  parties  are  In  pari  delicto,  a 
recovery  may  not  be  had  by  the  plaintiff  for 
his  own  misconduct.  Section  6192,  Revised 
Codes,  provides: 

"Between  those  who  are  equally  in  tbe  right, 
or  equally  In  the  wrong,  the  law  does  not  in- 
terpose." 

See,  also,  Melville  r.  Butte  Balaklava  Cop- 
per Co..  47  Mont  1.  130  Pac.  441.  and  Kalllo 
V.  Northwestern  Improvement  Co.,  47  Mont 
S14,  132  Pac  419,  Ann.  Cas.  191SA.  1228. 

Tbe  leading  case  applying  the  prindple  In- 
volved is  tbat  of  Butterfield  v.  Forrester,  32 
E.  B.  1(0  Eng.  Rep.  921^  wherein  Lord  £llen- 
borought  0.  J.,  aaULi 


Digitized  by  Google 


436 


198  PAOIFIO  BSPOBTEB 


(KODt 


'*A  Mity  !■  not  to  cut  Umidf  opmi  an  ob- 
■trnenon  which  ha*  been  made  hj  tha  tealt  of 
another,  and  anil  lilmacU  of  !t,  if  he  do  not 
himself  use  common  and  ordinary  caution  to  be 
in  the  risht" 

fniat  was  an  action  on  the  case  tar  ob- 
stmcting  a  highway  by  means  of  which  the 
plaintiff;  who  was  riding  along  the  road  at 
excessive  speed,  was  thrown  down  with  bis 
horse  and  injured. 

It  Is  the  general  mle  that  tbe  rlolation  of 
a  penal  statute  or  ordinance  by  one  resulting 
in  Injury  to  another  Is  negligence  per  se. 
Watts  T.  Montgomery  Oo^  175  Ala.  102,  106 
South.  471;  T^ompstHi's  Commentaries  on 
the  l^w  of  N^ligence,  $  10;  Osterholm  r. 
Boston  &  Mont  ConsoL  Copper  &  Silver  Mln. 
CSo,  40  Mont.  608.  107  Pac.  499:  Neary  v. 
Northern  Pac.  By.  Co^  41  Mont  480. 110  Pac. 
226;  Melville  t.  Butte-Balaklava  Copper  Co.. 
supra.  But  this  rule  falls  at  application 
where  the  parties  are  in  pari  delicto.  Mel- 
TtUe  T.  Butte-Balaklava  Co^wr  Co..  supra; 
Thtunpeon's  Commentaries  on  the  Law  of 
Negligence,  {  204;  KalUo  t.  Norttawestem  Im- 
provement GOn  snpra. 

We  think,  the  rule  laid  down  by  Mr,  Chief 
Justice  Brantjy,  qteaUng  ftor  this  court,  in 
ftM  case  of  MelvUle  t.  Buttfr-Balaklava  Gchp- 
per  Co.,  supra,  contdnsive.  It  la  there  held: 

•  **If  a  violation  of  the  statate  by  the  employ- 
er is  ne^igence,  it  is  equally  so  <m  the  part 
of  the  employee;  and  if  the  disobeffienee,  on 
the  one  hand,  is  tbe  proximate  cause  of  the 
injory,  so  the  dereliction,  oq  the  other  hand, 
must  be  regarded  as  a  contributing  proximate 
cause;  for  the  disobedience  is  concurrent  and 
the  li^ury  is  the  result  of  tbe  concurrent  caus- 
es which  operated  to  the  same  end.  In  such  a 
ease  the  employi  cannot  recover,  becaose.  in 
alleging  tbe  injury,  he  mnat  of  necesti^,  allege 
his  own  fault  It  is  a  general  rule  that  an  ac- 
tion never  lies  when  tiie  plaintiff  must  base 
his  claim,  in  whole  or  in  part,  on  the  violation 
of  a  criminal  or  penal  law  of  the  state.  Lloyd 
V.  North  Carolina  H,  R.  Co.,  161  N.  C.  536, 
66  a  E.  604;  Nottage  v.  Sawmill  Phcenix  (C. 
O.)  133  Fed.  979;  McQrath  v.  Mervin,  112 
Mass.  407.  17-  Am.  Rep.  119;  Louisville,  etc, 
lij.  Co.  V.  Buek,  116  Ind.  566,  19  N.  E.  453, 
2  L.  It  A.  521,  9  Am.  St  Rep.  883;  LitUe  v. 
Southern  Ry.  Co.,  120  Ga.  347,  47  S.  B.  953, 
66  L.  R.  A.  509,  102  Am.  St  Rep.  104:  Vosh- 
efsbey  v.  Hillside  C.  &  I.  Co.,  21  App.  Dir. 
168,  47  N.  T.  Supp.  386;  Thompson's  Com- 
mentaries on  the  Imw  id  Negligence.  U  10, 
204.  249." 

While  the  plaintiff  bases  bis  dalm  for  dam- 
ages upon  a  violation  of  tbe  city  ordinances 
by  tbe  defendant,  yet  from  the  pleadings  as 
well  as  tbe  evidence  Introduced  at  tbe  trial 
It  appears  tbat  plaintiff's  claim  of  damages 
is  attributable  to  bis  own  violation  of  sudi 
ordinances,  and  th«cceore  be  Is  not  entitled  to 
recover. 

It  is  not  neoMsary  for  decision  in  this  case 
to  determine  the  question  of  tbe  proximate 


cause  of  the  Injury,  either  as  a  matter  of 
la,w  or  of  fact,  further  than  to  say,  tf  the 
plaintiff  had  not  lighted  the  flrecracker  and 
discharged  It  in  violation  of  the  ordinance, 
be  would  not  have  been  injured  thereby. 

Tbe  fact  alone  that  the  act  of  the  defend- 
ant was  In  violatim  of  tbe  ordinance  does 
not  afford  ground  for  the  recovery  of  dam- 
ages for  the  injury  complained  o^  unless  It 
shall,  in  addition,  be  afDrmatively  made  to 
appear  (l)  tbat  tbe  plahitiff  was  free  from 
fault  and  (2)  tbat  defendant's  act  was  the 
proximate  cause  of  the  injury.  Neither  par- 
ty having  obeyed  the  dty  ordinance,  and  the 
accident  being  due  to  such  nonobeervance, 
they  are  in  pari  delicto,  and  the  plaintiff  is 
not  entitled  to  recover.  The  law  leaves  them 
where  it  finds  them,  equally  In  the  wnug, 
although  injury  resulted  to  Uie  plaintiff  ftom 
their  combined  wrongs. 

For  the  reasons  stated,  Hie  Judgment  and 
order  appealed  from  are  reversed,  .with  di- 
rections to  the  district  conrt  to  enter  judg- 
ment In  taroT  of  Oe  deftedant 

Reversed  and  remanded. 

BRANTLT.  C.  J.,  and  B07NOU>8, 
OOOPIBR,  and  ROLLOWAT,  JJ^  concBT. 


(w  KMt  m 

DONOVAN  V.  BULL  MOUNTAIN  TfMDINQ 

CO.    (No.  4364.) 

(Supreme  Court  of  Montana.   Hay  1<K  1921.) 

1.  PleadlBi  ^9408.  409(1  )-FaliMre  ta  mm 
ta  strike  ar  spaeUly  dMuir  does  wt  •»■•• 
bad  pleadlH. 

The  fact  that  a  party  does  not  move  or  ope- 
dally  demur  to  a  pleading  on  the  groond  ttat  It 
is  indefinite  does  not  obviate  the  necessitT  of 
the  complaint'  stating  a  cause  of  utlon,  or  aa 
answer  stating  a  defense. 

2.  Ooatraeti  «=»0(l)— Must  ba  Maftau 

An  agreement,  to  be  Undlng,  nuat  be  saffl- 
dently  definite  to  enable  tb»  conrt  to  fix  aa 
exact  meaning  upon  it 

3.  Work  aMi  labor  •s»i  t  —  Recovacy  nay  he 
based  oB  qaaatuai  nornl^  la  abasaoe  of  aaa- 
ed  ooaeldenitlaa,  If  ooatraot  Is  sittelaBtly 
defialto  to  acquire  legal  atatas. 

In  tbe  case  <tf  a  contract  for  the  sale  of 

goods  or  for  hire,  without  a  fixed  price  or  con- 
sideration being  named.  It  will  be  presumed 
tbat  a  reasonable  price  or  consideration  is  in- 
tended, and  recovery  may  be  based  upon  quan- 
tum meruit  provided  the  contract  is  sufficient- 
ly definite  to  acquire  a  legal  status. 

A.  Master  aad  tervaat  9=9-72— Coatraot  for  ox* 
tra  oompensatloa  held  too  ladeflalto, 

A  contract  whereby  it  was  agreed  that  man- 
ager of  store  should  receive  a  salary  of  $175 
per  month,  that  there  was  *'no  limlt^  to  his  sal- 
ary, and  that  be  should  recdve  a  aaiary  **com- 
mensarate  with  the  eaminga  of  the  convany,*' 


«g>For  ether  eaav  see  same  topic  and  KBT-NUHBBB  la  all  Ker-Nuabtced  Dlassts  and  ladexee 


Digitized  by  Google 


Mont) 


DONOVAK  T.  BVIS,  MOUNTAIN  TBADINO  00. 
<1M  P.> 


437 


Aeld  too  Inaefinite  to  entitle  the  manager  to 
•  aaluy  In  exceu  of  the  stipulated  amoimt. 

5.  Work  and  labor  «=»29(2)— Rooovery  on 
qnuitin  noniH  lialtotf  to  amoant  tpeotfled 
la  spaeial  ooibwt. 

Where  a  recovery  la  soaght  aa  In  qnantom 
meniit,  and  the  evidence  reveals  a  special  con- 
tract, the  meaaare  of  recovery  la  to  b«  limit- 
ed to  Uie  amonot  specified  In  the  contract. 

GommlBsionera'  Opinion. 
Appeal  from  District  Obnrt,  Mussdidxell 
Ootmty ;  George  P.  Jones.  Judge. 

Action  by  J.  J.  DoDOvan  a^inst  the  Bull 
Moantain  Trading  Company.  From  Judg- 
ment for  plaintiff  and  from  order  denying  a 
new  trial,  defendant  appeals.  Judgment  and 
order  reversed  and  cause  remanded,  with  di- 
rections to  enter  judgment  for  defendant 

^(nnu  J.  Mathews,  of  Bomdiip,  for  ap- 
pellant 

Boarman  &  Boannan,  of  Roundup,  for  re- 
spoodeiL 

POOBMAN,  a  a  Appeal  by  defendant 
tnm  a  Judgment  entered  against  it  on  a 
verdict  ftw  plaintiff,  and  also  trma  an  order 
orermllng  defendant's  motfon  for  a  new  trl- 
aL  me  action,  as  appean  from  the  amoided 
complaint,  la  to  recover  otra  compensation 
for  services  alleged  to  have  been  rendered 
bj  plaintiff  for  defendant  Defimdant  was 
okgaged  in  general  mmhandlee  boalnees  at 
Klein,  Mont»  wbldi,  under  0ie  ttien  manage- 
ment, was  "losing  mraey  rapidly."  It  li 
further  alleged  In  the  amended  complaint: 

*'J!ht  defendant  promised  to  pay  plaintiff,  if 
the  latter  would  take  charge  of  aaid  merchan- 
dise business  *  *  *  aa  manager  thereof,  and 
would  conduct  the  same  at  a  salary  of  9175 
per  month,  and  la  tb.9  event  that  the  plaintiff 
was  inccessfal  in  pladng  said  husineaB  upon  a 
profitable  baaiB  and  rescuing  the  said  businesi 
from  the  deplorable  and  desperately  unprofita- 
ble contUtioD  in  which  the  said  busineas  then 
was  and  had  been  for  a  long  time,  the  defend- 
ant promised  to  pay  plaintiff,  in  addition  to 
the  said  aalary,  an  extra  and  reasonable  com- 
pensatiioi,  liberally  commensurate  with  the  re- 
sults obtained;  that  this  plaintiff,  in  reliance 
upon  the  said  promises  and  acting  thereon,  ac- 
cepted said  offer  of  employment  on  the  17th 
day  of  August,  1915,  *  •  *  and  continued  in 
the  said  employment  of  defendant  as  such  man- 
ager of  said  business  op  to  the  Ist  day  of  Sep- 
tember. 1AI6." 

It  Is  further  alleged: 

*That  plaintiff  succeeded  In  pl&dng  said  bnsl- 
neas  niwn  a  profitable  basis  and  rescued  it  from 
the  unprofitable  condition  in  which  it  then  was." 

It  la  further  alleged  that  the  fair  and  rea- 
aonable  value  for  the  extra  compensation  due 
the  plaintiff  la  the  sum  of  f5,000,  and  that 
$000  of  this  sum  has  been  paid. 

Defendant  filed  a  general  demurrer  to  this 


amended  complaint,  which  demurrer  was  aft- 
erwards withdrawn  and  answer  made,  admit- 
ting certain  allegations  of  the  amended  com- 
plaint admitting  the  payment  of  the  $500 
extra,  but  denying  any  contract  with  Dmio- 
van  except  that  relating  to  the  fl75  per 
month.  A  replication  to  this  answer  was  fil- 
ed. No  Other  objection  was  made  to  the 
amended  complaint  until  at  the  trial  the 
defendant  objected  to  the  introduction  of  any 
evidence,  for  the  reason  that  "the  amended 
complaint  fails  to  state  a  cause  of  action 
against  defendant" 

1.  The  respondent  here  cootmds  that  the 
objection  to  the  amended  cfnnplalnt  came  too 
late. 

[1]  The  fact  that  a  party  does  not  move 
or  specially  demur  to  the  pleading  of  his 
adversary  on  the  ground  that  it  is  indefinite 
does  not  obviate  the  necessity  of  the  pleading 
stating  a  cause  of  action,  If  a  complaint,  or 
a  defense,  if  an  answer.  In  Hefferlln  v.  Earl- 
man,  29  Mont.  139,  74  Pac  201,  dted  by  re- 
spondent, the  obJectl(»i  to  the  pleading  waa 
made'  for  the  first  time  in  the  Supreme  Court 
and  the  court  held  that  the  complaint  did 
state  a  cause  of  action,  and- that  the  objec- 
tion thus  urged  could  not  then  be  entertained. 

In  passing  on  this  assignment  of  error,  we 
go  no  farther  than  to  bold  that  the  amended 
complaint  is  Indefinite  In  not  stating  any  basis 
or  time  of  computing  any  claim  for  extra 
services.  We  believe  that  the  rights  of  the 
parties  may  be  better  subserved  by  consid- 
ering the  actual  contract  as  testified  to  by 
the  plaintiff,  and  under  which  he  claims  to 
have  accepted  the  emptt^moit  and  p^ormed 
the  services. 

2.  At  the  close  of  platntifrs  case,  the  de- 
fendant asked  the  court  to  direct  a  verdict 
In  Its  favor  for  several  reasons  therein  stat- 
ed. All  of  these  reasons,  in  the  final  analy- 
sis, are  based  npon  the  appellant's  contention 
that  the  contract  of  employment  is  insuffi- 
cient to  sui^ort  a  finding  for  plaintiff. 
While  confining  our  discussion  to  the  legal 
question  Involved,  a  brief  statement  of  the 
facts  leading  up  to  the  ^ployment  may  be 
helpful.  It  appears  that  the  plaintiff  waa 
general  manager  of  a  store  at  Carpenter 
Creek,  Mont.,  which  was  owned  by  plaintiff, 
H.  S.  Hopica,  and  this  defendant;  that  the 
plaintiff  was  receiving  a  salary  of  $125  per 
month.  The  defendant  was  conducting  a 
mercantile  business  at  Klein,  Mont,  and,  bt-. 
Ing  dissatisfied  with  the  management  thereof, 
requested  plalntiCP  to  take  charge  as  the 
general  mana^r,  which  the  plaintiff  did,  and 
continued  in  charge  until  he  quit  of  his  own 
volition  at  the  time  named  in  the  amended 
complaint  The  contract  of  employment  was 
made  with  G.  W.  Megeath,  president  of  the 
defendant  corporatlMi.  Plaintiff  In  Ills  tes- 
timony, in  stating  the  contract,  says: 

I  "He  told  me  h«  had  been  paying  a  salary  of 
'  $200  pec  month  to  the  man  who  preceded  me. 
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If  I  would  take,  it  at  $175  per  mooth  and  put 
the  business  on  its  feet,  there  would  be  no  lim- 
it to  my  salary,  and  I  agreed  to  take  it  on 
those  terms. 

"Question:  What  conditions  were  there  upon 
which  you  should  receive  anything  more  than 
the  $175  per  month?  (Objected  to  aa  leading 
and  auggestiTe.) 

"Court:  He  may  answer. 

"Answer:  My  salary  was  to  be  eommenaarate 
with  the  earnings  of  the  company  for  the  time 
I  was  there,  and  I  agreed  to  t^e  it  for  a  year 
and  try  it  That  waa  the  eonditiona  of  my  em- 
ployment" 

It  farther  appears  that  tiw  $175  per  numtb 
had  been  resalarly  paid ;  that  the  only  claim 
of  plalQtlflF  now  la  for  the  extra  compensa- 
tion. 

The  appelant  contends  that  the  langnage 
of  this  contract  of  emptoymoit  Is  too  on- 
oertAta  and  speculative  to  c<mstitDte  a  Und- 
ing  and  enforceable  agreement,  In  so  far  as 
It  rdates  to  extra  compensatioiL 

tl]  It  Is  a  necessary  reQulremoit  that  an 
agreonent,  in  order  to  be  blndlngi  must  be 
sufBdently  definite  to  malile  the  court  to  fix 
an  exact  meaning  upon  It  If  an  offer  cm- 
templates  an  acceptance  by  nia*ely  an  af- 
flrmatlTe  answer,  the  ofC6r  must  Itself  contain 
all  the  terms  necessary  for  the  required  defl- 
nlteness. 

In  EMce  et  al.  StlpelE,  39  Mont  426.  431, 
101  Paa  186.  186,  this  court  quoted  with  ap- 
proval from  the  declsim  In  Thomson  v.  Gort* 
ner,  78  Md.  474,  21  AtL  871.  whweln  It  Is 
said: 

"In  order  to  constitute  a  valid  verbal  or 
written  agreement,  the  parties  mast  express 
themselves  in  such  terms  that  it  can  be  as- 
certained to  a  reasonable  degree  of  certainty 
what  they  mean.  And,  if  an  agreement  be  bo 
vague  and  indefinite  that  it  la  not  possible  to 
collect  from  it  the  fuU  intention  of  tiie  parties, 
It  ia  void;  for  neither  the  court  nor  the  Jury 
can  make  an  agreement  (or  the  parties.  Such 
a  contract  can  neither  be  enforced  in  equity 
nor  sued  upon  at  law." 

TtdM  doctrine  was  again  announced  by  this 
court  in  Schwab  t.  HcV^,  54  Mont  432, 171 
Faa  277.  See,  alsot  Ahlstrom  r.  Fltq)atTlc&, 
17  Mont  285,  42  Paa  767. 

In  Maddntosh  t.  Eamball,  101  App.  Dir. 
484,  82  N.  T.  Supp.  132,  the  plaintiff  sought 
to  recover  compensation  In  addition  to  a 
stated  salary  which  he  had  received,  upon 
a  claim  by  him  that  during  his  em^oyment 
be  stated  to  defendants  that  he  Intended  to 
quit  unless  ^ven  an  Increased  salary,  and 
one  ct  the  defendants  said  to  him  they  would 
make  it  worth  his  while  If  he  stayed  <hi  and 
would  increase  his  salary,  and  that  the  idea 
was  to  give  him  an  Interest  in  the  pn^ts. 
The  defendant  further  remarked:  "Ton  can 
depend  upon  me.  I  will  see  that  you  get  a 
satlsftictory  amount"  The  court  held  ttiat 
Uie  arrangemoit  was  too  Indefinite  to  form 


the  basis  of  any  obligation  on  the  part  of  de< 

feudants. 

In  Sutler  v.  Kemmerer,  2iS  Pa.  242,  67 
Atl.  832,  the  plaintiff  was  In  the  empl<v  <tf 
defendant  at  a  regular  salary,  and  the  d^ 
fendant  promised  him  Uiat  If  there  were  any 
profits  In  the  business  he  would  divide  them 
wiOi  the  plaintiff  "npon  a  very  liberal  basU." 
The  court  held  that  the  contract  was  never 
made  complete  uid  that  there  waa  no  stand- 
ard by  which  to  measnre  the  degree  of  liabil- 
ity end  that  the  'cmtract  was  too  vague  aad 
Indefinite  to  be  enforced. 

In  Falrplay  Sdiool  Township  v.  O'Neal. 
127  Ind.  86,  26  N.  B.  686,  a  verbal  contract 
by  which  die  trustees  agreed  to  pay  a  teachr 
er  "good  wages,"  It  was  held  that  the  con- 
tract was  VfAd  far  uncertainty  as  to  cmnpen- 
sation. 

In  United  Press  t.  N.  T.  Press  Oo.  IM 
N.  t.  406.  58  N.  B.  527.  6S  L.  B.  A.  288,  a 
contract  to  pay  "not  exceeding  $300  per 
week"  was  held  void  tat  uncertainty.  Tbe 
court  said : 

"If  this  were  a  case  where  the  contract  ot 
the  parties  was  merely  ambiguous  In  ita  terou, 
it  might  be  permissible  to  explain  them  by  btI- 
dence  of  their  acts  and  thus  to  show  a  practieal 
conatructlon.  but  the  difficult  with  thia  inatra- 
ment  lies  deeper.  It  lacked  support  in  one  ef 
Its  essential  elements;  in  the  absence  of  a 
statement  of  the  price  to  be  paid  *  *  *  it 
ig  elementary  in  the  law  that  for  the  validity 
of  a  contract,  the  promise,  or  the  agreement, 
of  the  parties  to  it  must  be  certain  and  explic- 
it and  that  their  full  intention  may  be  ascer- 
tained to  a  reasonable  degree  of  certainty." 

The  court  further  held  that  certain  pay- 
ments made  by  the  defendant  of  the  addltioo- 
al  compensation  did  not  have  the  effect  of 
giving  validity  to  the  contract 

In  Vamey  t.  Dltmars,  217  N.  Y.  223,  111 
N.  B.  822,  Ann.  Cas.  ldl6B,  758,  the  plaintiff 
was  an  employ^  of  the  defendant  receiving 
a  salary  of  $35  per  week,  and  on  complaint 
that  his  salary  was  too  small  the  defendant 
said: 

**I  am  going  to  give  yon  $S  more  a  week;  if 
yon  boya  wiU  go  on  and  continiie  the  way  yoa 
have  been  and  get  me  out  of  this  trouble  and  get 
theae  Joba  started  *  *  *  on  the  1st  of  next 
January  I  will  dose  my  books  and  give  yoo  a 
fair  share  of  my  profits." 

The  court  hdd  that  these  statementi  made 
the  defendant  were  too  Indefinite  to  om- 
Btitute  a  contract,  and  discussed  at  consid- 
erable length  the  principles  heie  involved 
and  dted  many  auttaorlUes. 

The  respondent  maintains  that  Oiese  New 
York  cases  do  not  vply,  for  the  reason  that 
the  questions  there  Involved  a  dlvidon  <A 
profits,  while  the  Instant  case  Is  ftir  extra 
compensation.  This  Is  true  In  a  sense,  bat 
the  prindple  discussed  hj  the  New  Yeck 
court  Is  applicable  here. 
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The  phrase  "commensnrate  witb  the  earn- 
ings of  the  cnnpaiijr"  would  require  the  as- 
certainment oi  the  iwofita  and.  In  effect,  their 
division. 

[S]  There  la  no  qaestiott  that,  in  the  case 
of  a  contract  for  the  sate  of  goods  or  for 
hire  without  a  fixed  price  or  conslderatioo 
being  named.  It  will  be  presumed  tbat  a  rea- 
sonable price  or  consldOTation  is  intended, 
and  recovery  may  be  based  upon  quantum 
memlt  or  quantum  valebat,  but  even  in  such 
a  caae  the  contract  alleged  mtrat  be  sufficient- 
ly definite  to  acquire  a  legal  status;  other- 
wise there  Is  not  any  omtraet,  either  express 
or  implied. 

[4]  The  contract  in  this  case  is  definite  and 
certain  as  to  the  $17S  per  month,  hot  the 
phrase  therein  "no  limit  to  my  salary"  can- 
not be  regarded  as  having  been  made  with 
coDtractual  intent,  and  the  further  phrase 
"commeuBurate  with  the  earnings  of  the  com- 
pany" is  equally  IndeBnite.  Neither  furnish 
any  rule  nor  contain  any  intimation  as  to 
the  amount  of  the  increase,  nor  how  It  Is  tn 
be  computed,  or  when  It  Is  to  commence.  All 
la  left  to  conjecture.  The  parties  having 
omitted  these  essential  requirements,  any  in* 
crease  or  change  in  the  comp«isation  would 
have  to  be  the  subject  of  future  agreement 
or  stipulation.  Similar  language  in  a  con- 
tract was  held  by  the  Supreme  Court.of  Mas- 
sacdicsetts  as  being  merely  "hopeful  encour- 
agement sounding  only  In  prophecy."  Hall 
T.  Bank,  173  Mass.  16,  63  N.  E.  164.  44  U  R. 
A.  S19,  73  Am.  St  Rep.  266. 

[B]  Nor  la  the  reqwndent's  case  strength- 
ened If  we  regaid  the  statement  "my  salary 
was  to  be  commensurate  with  the  earnings  of 
tlie  company"  as  a  separate  or  special  con- 
tract,  for,  "where  a  recovery  Is  sought  as  In 
quantum  meruit,  and  the  evidence  reveals  a 
spedal  contract,  the  measure  of  recovery  Is 
to  be  limited  to,  or.  in  other  words,  must  not 
exceed  the  amount  specified  In  the  contract" 
Swift  T.  Johnson,  176  Mo.  App.  660,  168  S.  W. 
96.  No  amount  Is  specified  In  this  alleged 
contract,  nor  Is  there  any  statement  therein 
by  which  any  amount  can  be  ascertained, 
mils  entire  subject  ts  discussed  at  length, 
with  citation  of  cases  and  holdings  of  the 
court,  in  1  Wllllston  on  Contracts,  |  36.  and 
following  sections ;  1  Page  on  Contracts  (Ist 
BdL)  i  27.  end  following  secttoDS  (2d  Ed.)  | 
25,  and  f(^lowlng  sections. 

The  contract  stated  1^  plaintiff  In  positive 
tenns  in  his  testimony,  and  on  which  be 
bases  bis  claim  for  extra  comp^satlon,'  Is  so 
vagne  and  Indefinite  as  to  be  wholly  T<rid, 
and  heaat  unenforceable  In  either  law  or 
equity. 

We  recommend  that  the  Judgment  and  or- 
der appealed  from  be  reversed,  and  the  cause 
remanded  to  the  district  court,  with  direc- 
tions to  set  aside  the  T«dlct  and  Judgment 
for  plaintiff  and  to  enter  Judgment  tor  de- 
fendant for  Its  costs. 


PER  CURIAM.  For  the  reasons  given  In 
tlie  foregoing  opinion,  it  Is  ordered  that  tbe 
Judgment  and  order  of  tbe  lower  court  be  re- 
versed and  tbe  cause  remanded  with  direo- 
tioDs  to  set  aside  the  verdict  and  Judgment 
for  plaintiff  and  to  ^ter  Judgment  tor  de- 
fendant for  its  costs. 


(CO  Uont  188) 

PRICE  V.  NORTHERN  PAa  RY.  CO. 
(No.  4389.) 

(Supreme  Oonrt  of  Montana.  Msy  23,  1821.) 

1.  New  trial  «s>  137— Statemeat  that  motion  for 
■ew  trial  woMid  be  heard  os  records  aad  flies, 
contained  In  ootlce  of  beartag,  nay  be  dlscr^ 
garded. 

Where  notice  of  intention  to  move  for  a 
new  trial  was  based  upon  the  minutea  of  the 
court  as  well  as  tbe  bill  of  exceptions  there- 
after to  be  settled,  a  statement  in  a  notice  tbat 
tbe  motion  would  be  called  for  bearing  in  80 
days,  that  it  would  be  beard  upon  the  records 
and  files  In  tbe  sction,  may  be  disregarded,  for 
the  statement  was  purely  gratuitous. 

2.  Appeal  and  error  4=9948— Burden  on  appel- 
lant to  show  that  order  granting  new  trial 
was  not  on  minutes. 

Where  notice  of  intention  to  move  for  new 
trial  was  based  upon  the  minutes  of  the  court 
as  well  as  a  bill  of  exceptions  thereto  to  be  set- 
tled, it  will  be  presumed  <m  appeal,  the  record 
being  silent  as  to  the  existence  of  a  bill  of  ex- 
ceptions, tbat  the  order  was  made  on  the  min- 
ntes  of  tbe  court,  and  tbe  burden  Is  on  appel- 
lant to  show  that  it  waa  not  so  nuds. 

3.  New  trial  «s»155— Oetemilnatlon  of  qias- 
tion  of  diligence  Is  prtaesting  notios  for  now 
trial  for  haarlag  Is  far  trial  eonrt 

The  determination  of  tbe  question  ttf  dUl- 
gence  in  preseuting  for  hearing  a  motion  for  a 
new  trial  is  within  tbe  discretionary  i)ower  <^ 
tbe  trial  court,  for  Bev.  Codes,  1 6797,  requires 
the  application  to  be  heard  at  the  earliest  prac- 
ticable period. 

4.  Appeal  and  error  «s»033(l)— Prassmptlos 
that  motion  for  sew  trial  was  heard  at  ear- 
liest practloahle  period. 

Though  there  was  practically  a  year's  de- 
lay In  hearing  a  motion  for  new  trial,  and  Rev. 
Codes,  8  6797,  requires  such  motion  to  be 
beard  at  the  earliest  practicable  period,  it  will 
be  presumed,  In  the  absence  of  affirmative 
showing  to  the  contrary,  that  tbe  trial  coart 
beard  tbe  motion  In  the  ordinary  exercise  of  his 
Judicial  duties  at  the. earliest  practicable  pe- 
riod after  notice  of  motion. 

5.  Appeal  and  error  «=»977(2)— Unless  abuse 
appears,  appellate  court  will  not  Interfere 
with  lower  court's  exercise  of  discretion. 

Although  there  was  nearly  a  year's  delay 
in  disposing  of  a  motion  for  new  trial,  yet,  as 
the  question  of  -the  time  for  disposing  of  such 
motion  rests  in  the  discretion  of  the  trial 
court,  its  action  wHI  not  be  disturbed  unless 
an  abuse  appears. 
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Commisstoners'  Opinion. 
Appeal  from  District  Coort,  Bioadwater 
County;  John  A.  MatQiewB^  Judge. 

Action  by  B.  a  Price  ai^taut  tbe  Nnrtbwn 
Padflc  Railway  Company.  Tbere  was  a  rer- 
dict  and  Jadgment  for  defmdant,  and,  from 
an  order  racadng  tbe  same,  defendant  ap* 
pealB.  Affirmed. 

Gunn,  Rascb  &  Hall,  of  Helena,  for  appe- 
lant 

F.  W.  Uettler  and  SL  O.  Toomey,  both  of 
Helena,  for  remtondoit, 

SPENCER,  a  This  Is  an  action  for  dam- 
ages to  plalDtlfTs  land  and  certain  personal 
property,  caused,  as  chained  by  the  plalutift, 
by  negligence  of  tbe  defendant  In  construct- 
ing and  maintaining  an  obstruction  wbich 
diverted  the  flood  waters  of  tbe  Missouri  riv- 
er upon  tlie  plaintiff's  land.  Issue  was  Join- 
ed and  trial  had  to  a  Jury,  which  returned 
Its  verdict  in  favor  of  defendant  Judgment 
upon  thie  verdict  was  made  and  entered 
November  80,  1917.  On  Decemoer  8,  1917, 
plaintiff  served  and  flled  his  notice  of  Inten- 
tion to  move  for  a  new  trial  upon  the  grounds 
of  (1)  the  Insuthdency  of  the  evidence  to 
Justify  the  verdict  and  (2)  errors  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the  plain- 
tiff, and  based  his  motloo  "on  the  miuutes 
of  the  court  and  upon  a  bill  of  exceptions 
hereafter  to  be  settled."  On  October  XI, 
1918,  plaintiff  served  notice  upon  the  defend- 
ant that  on  Novem1)er  11,  1918,  he  would 
call  for  hearing  bis  motion  for  new  trial,  and 
among  other  things  the  notice  contained  the 
following: 

"Tht  said  motion  wHI  be  made  parsaant  to 
tbe  notice  of  Intentioa  to  move  for  a  new  trial 
heretofore  filed  In  the  above-entitled  action, 
and  will  b«  heard  npon  tbe  records  and  files  in 
said  action.** 

And  on  November  lltb,  the  motion  for  new 
trial  was  submitted  to  tbe  court  upon  brief 
of  plaintiff  and  writtra  communication  from 
defendant  to  the  court  objecting  to  the  bear- 
ing of  said  motion  as  being  In  violation  of 
section  6797  of  tbe  Revised  Codes.  On  No- 
vember 27tb,  the  court  made  Its  order  vacat- 
ing the  verdict  and  Jadgment  based  tbereon 
and  granting  a  new  triaL  Appeal  Is  from 
said  order. 

Appellant  concedes  that  If  the  motion  for 
a  new  trial  based  upon  tbe  minutes  of  the 
court  could  be  heard  at  all,  under  the  condi- 
tions as  shown  by  the  record,  this  court  will 
not  Interfere  with  the  order  of  the  court  be- 
low, so  that  but  two  questions  are  before  us 
for  dt'tennlnatlon,  viz.:  Could  the  motion  be 
heard  apon  the  minutes  of  the  court  at  all, 
In  view  of  tbe  record  before  us?  and  was  such 
hearing  In  vlolatiwi  of  the  provisions  of  sec- 
tion 6797,  R.  C? 

[1,2]  Tbe  notice  served  on  d^endant,  ad* 
rising  it  of  tbe  day  nptm  whitA  tbe  motion 


ftv  a  new  trial  would  be  called  for  hearing, 
has  served  its  purpose  when  the  adverse 
party  Is  told  a  reasonable  length  of  time  in 
advance  that  the  motion  would  be  called 
to  the  attention  of  the  court  so  that  be  may 
present  any  defense  he  may  have  to  the 
motion.  No  particular  form  of  notice  li 
required.  In  this  case  30  days'  notice  was 
given,  and  defendant  was  advised  that  tbe 
motion  would  be  heard  pursuant  to  the  notice 
of  Intention,  and  "npon  the  records  and  flies 
in  said  action."  Tbe  last  phrase  was  pure- 
ly gratuitous  npon  the  part  of  the  movant, 
and  neither  added  to  nor  detracted  from  tbe 
grounds  of  the  motion  Itself.  Tbe  respondait 
was  not  bound  by  any  statement  in  his  no- 
tice, as  the  motion.  In  any  event  could  only 
be  beard  upon  the  grounds  and  pursuant  to 
the  notice  of  intention.  The  notice  of  inten- 
tion was  based  upon  the  minutes  of  the 
court,  as  well  as  a  bill  of  exceptions,  thoe- 
after  to  be  settled.  Tbe  motliHi  having  been 
granted,  and  the  record  before  us  being  silent 
as  to  tbe  existence  of  a  bill  of  exceptions,  we 
Indulge  the  presumption  that  the  order  was 
made  upon  the  minutes  of  the  court  and  tbe 
burden  was  upon  tbe  appellant  to  show  that 
it  was  not  so  made.  Moore  v.  Butte  Elec.  Ry. 
Co.  et  al.,  47  Mont  214,  131  Pac  635. 

[3-B]  Was  the  court  Justifled  in  hearing  the 
motion-  notwltlistandlng  tbe  provisions  of  sec- 
tion 6797,  R.  C?  This  section  provides: 

"Tbe  application  for  a  new  trial  most  b« 
heard  at  Uie  earliest  practicable  period  after 
notice  of  the  mution,  if  tbe  motion  is  to  be 
heard  upon  tbe  minutes  of  the  court" 

Tbe  record  does  not  disdose  any  cause  or 
excuse  for  delay  in  bearing  the  motion.  The 
determination  of  the  question  of  diligence  In 
presenting  the  motlcm  for  bearing  was  wltb- 
In  tbe  discretionary  power  of  the  trial  court 
Oalbraith  v.  Lowe,  142  Cal.  295,  75  Pac.  831; 
Dorcy  V.  Brodls  et  at,  163  Gat  873.  90  Pac. 
278.  Delay  such  as  appears  here  should  mA 
be  countenanced  by  tbe  court  unh'ss  for  good 
cause  shown,  and  much  of  the  critlcisoi 
heaped  upon  the  courts  of  to-day  la  doe  to 
such  cause.  However,  we  presume.  In  the 
absence  of  afSrmatlve  showing  to  the  con- 
trary, that  the  trial  court  heard  tbe  motion 
In  tbe  ordinary  exercise  of  bis  Judicial  duties, 
at  tbe  earliest  practicable  period  etttvrr  notice 
of  motion  (State  ex  rel.  Beucb  v.  Diatrlct 
Court  29  Mont  265,  74  Pac.  498),  and  unless 
there  Is  clear  abuse  of  discretion,  this  court 
will  not  Interfere  (Brange  v.  Bowen,  57  Mont 
77,  186  Pac.  680;  Jones  v.  Shannon,  65  Mont 
226,  176  Pac  882 ;  Robinson  v.  Cole,  46  Mont 
140,  126  Pac.  850;  Mullen  v.  City  of  Butte. 
87  Mont  183,  95  Pac.  597 ;  Ettlen  v.  Drum,  82 
Mont  Sll,  80  Pac  369 ;  Hendrickson  t.  Wal* 
lace,  29  Mont  604,  76  Pac  355). 

Blther  party  could  have  called  this  motion 
for  bearing,  and  while  primarily  this  duty  de- 
volved np<m  tbe  movant,  yet  If  tbe  dtftt^ant 
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felt  aggrieved  by  the  delay  U  coold  have 
eurdsed  lU  prlTllegea,  mod  by  not  doing  w 
It  must  sbare  tbe  fault.  We  cannot  say  the 
court  abused  Its  dlscrrtl<m. 

We  find  no  error  In  the  ruling  of  the 
court,  and  therefore  recommend  that  tbe  or- 
der of  the  court  vacating  tbe  verdict  and 
Judgment  and  granting  a  new  trial  be  af- 
firmed. 

PER  pDBIAM.  For  the  reasons  given  In 
tbe  forcing  opinion.  It  Is  ordered  that  tbe 
otder  of  the  court  vacating  the  verdict  and 
Judgment  and  granting  a  new  trial  be  af- 
firmed. 

OALEN,  being  disqualified,  takes  no 
part  in  the  above  order. 


(SO  Moat.  ») 

NEWTON  V.  CITY  OF  ROUNDUP. 
(No.  4368.)  ^ 

(Snpreme  Court  of  Montana.  Ma;  9,  1921.) 

1.  Maalolpal  eerporattons  «=»742(4)  —  Cob- 
plaint  agalast  city  for  negllgeet  oontnictloa 
and  Malateauee  of  septic  tank  held  sufficient. 

A  complaint  against  a  citj  to  abate  a  nui- 
Hsce,  consisting  of  negligent  cooBtruction  and 
management  of  a  septic  tank  and  to  recover 
damages,  hM  sofficient  as  against  demurrers 

2.  Manleipal  eorperatleas  ^742(4)  —  Proof 
that  air  was  pollatei  by  noxloas  odors  saffi 
cisnt  to  show  Bssliient  naaagsneat  ef  septle 
tank  by  eity. 

In  an  action  against  a  dty  to  abate  a  noi- 
■ance,  proof  that  air  over  the  plaintiff's  land 
was  polluted  b;  noxioQs  odors  that  emanated 
from  material  from  tbe  septic  tank  deposited 
on  a  gravel  bar  was  sufficient  to  show  negli- 
gent and  improper  operation  of  the  tank  and 
eaUblisbment  of  a  nuisance  to  plaintiff  under 
an  allegation,  "and  tb'e  excrement  is  so  unlaw- 
fully, negligently,  and  Improperly  dumped  on 
Mid  gravel  bar." 

8.  Appeal  and  error  «=»fl30(2),  1053(2)— In- 
struction taking  natters  from  oonslderatios 
ef  inry  eersd  erreneoaa  adnlssloa  of  evl- 
deaoe. 

It  was  not  reversible  error  to  admit  imma- 
terial and  incompetent  matters  In  evidence  that 
might  tend  to  eoofase  the  jury,  where  the  court 
gave  an  tnstractiou  taking  from  the  jury  any 
consideration  of  such  nutters;  for  it  is  to  be 
assumed  that  the  iuty  followed  the  court's  in- 
structions. 

4.  Nslsanee  ^950(7)  —  $2,000  »t  exeesslve 
dawagas  for  dlsoemfert  froM  aoxloas  odors. 
In  an  action  against  a  to  abate  a  nui- 
sance consisting  of  negUgeat  operation  of  sep- 
tle tank,  reaoltfaig  In  nozions  odors  and  va- 
cancy for  a  year  of  a  house  having  a  rental 
value  of  SIS  a  month,  and  discomfort  and  an- 
noyance, held,  that  a  verdict  for  $2,000  damages 
was  not  exceaaive. 


Commissioners'  Opinion. 

Appeal  from  District  Court,  Musselshell 
County :  Obarles  U  CnuDr  Judge. 

Action  by  J.  W.  Newton  against  the  City 
of  Roundup.'  From  a  Judgment  for  plaintiff 
and  an  order  denying  a  new  trial,  defendant 
appeals.  Afflnned. 

Thomas  J.  Uatbews,  ot  Bonndop,  for  ap- 
pelant. 

Maris  St  Mercer,  of  Roundup,  and  Goddard 
&  Clark,  of  Billings,  for  respondent 

JACKSON,  O.   In  thU  case  J.  W.  Newton 
l»ongbt  bis  action  against  tbe  dty  of  Round- 
up, alleging  in  substance  as  follows:  That  he 
owned  certain  lands  in  the  county  of  Mussel- 
shell, Uirougb  wbtcta  lands  flows  tbe  Mussel- 
shell river;  that  he  had  Improved  tbe  west 
portion  at  the  said  lands  by  erecting  a  dwell- 
ing, alaug^teriiouse,  houses  fw  domestic  ani- 
mals, fencing  some  of  tbe  land  hog-tigbt,  dug 
a  well,  had  purchased  madilnery  for  the  pur- 
pose of  running  an  artificial  Ice  plant  and 
fisbpmid,  and  bad  begun  the  erection  of  an 
Icdiouse  theretm;   that  he  bad  for  many 
yean  used  the  waters  and  underflow  of  tbe 
Musselsbell  river  tor  stock  and  domestic  pur- 
poeeB,  and  that  be  has  that  ri^t  to  so  use  it, 
and  likewise  to  use  It  for  the  purpose  of 
making  artlfldal  Ice  and  running  a  fishpond 
cm  his  piemlses  In  an  unpolluted  condittm; 
Chat  be  baa  ttie  rU^t  to  tbe  use  of  the  air 
over  his  premises  In  a  pure  and  unpolluted 
condition;  that  tbe  i^xlmlty  d  bis  land  to 
the  dty  of  Roundup  contributes  to  its  value; 
that  be  has  the  right  to  tbe  free  and  unob- 
structed use  of  a  certain  public  highway 
leading  tiota  tbe  dty  of  Roundup  to  his 
premises,  and  that  he  is  oUiged  to  make  from 
two  to  six  trips  per  day  over  the  hl^way  In 
attending  to  hla  business,  and  that  It  la  tbe 
only  road  leading  from  his. premises  to  the 
dty;  that  defendant,  knowing  tbem  facts, 
buUt  a  sewer  system,  completed  about  Octo- 
ber 8,  1915,  and  In  tbe  system  constructed  a 
septic  tank  about  SO  yards  west  of  plalntlfPs 
property ;  that  the  ezcremoit  and  sewage  of 
the  dty  was  c<mdncted  by  tbe  sewer  system 
Into  the  tank  and  thence  to  a  gravel  bar  In 
the  Musselshell  river,  about  150  yards  south- 
west of  plalntlfTs  improved  property;  that 
the  septic  tank  is  so  unlawfully,  negligently. 
lnipr<H>erly,  and  unsklllfully  constructed,  and 
tbe  excrement  Is  so  unlawfully,  negligently, 
and  improperly  dumped  on  tbe  gravel  bar, 
and  by  means  of  these  several  acts  and  things 
defendant  caused  noxious  odors  and  smells 
and  polluted  and  contaminated  the  atmos- 
phere over  the  puIAlc  road  and  the  lands 
containing  the  dwelling,  slaughterhouse^  and 
other  improvements,  and  polluted  and  con- 
taminated tbe  water  of  the  said  Musselshell 
river  and  the  underflow  thereof  so  as  to  ren- 
der the  dwelling  house  unfit  for  habitation, 
and  to  render  the  lots,  houses  for  domestic 
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anlmala,  and  oOier  Improrements  on  the 
landB  anflt  for  the  nse  of  tbe  plaintiff,  and 
also  prevented  the  plaintiff  from  renting  the 
same,  or  otherwise  recelTlng  any  inc<»ne 
therefrom,  and  that  traTel  on  the  said  pnhllc 
highway  was  made  very  offendre  and  dla> 
agreeable.  The  abatement  of  the  nnlsance  Is 
asked  and  flO.OOO  damages.  The  general  and 
special  demurrers  to  the  complaint  were  OTer* 
ruled,  and  the  defendant  answered  in  effect 
by  a  general  denial  of  the  nnlsance  and  dam- 
ages, setting  up  as  an  affirmative  defense 
ttiat  prior  to  the  construction  of  the  sewer 
and  septic  tank  the  plaintiff  had  erected  a 
idaughterbouse  In  proximity  to  the  septic 
tank,  with  the  usnal  slaughterhouse  ai^rte- 
nances,  and  that  through  plalntiCTs  neglect 
large  amounts  of  decayed  animal  matter  were 
deposltled  around  the  premises,  and  that  there 
arose  therefrom  noxious  gases  and  smells 
which  polluted  the  surrounding  atmosphere 
and  m^de  the  ro^d  travel  disagreeable;  that 
the  tank  was  pn^rly  constructed  and  fimo 
tioned  in  a  sanitary  and  odorless  fashion; 
and  any  damage  done  was  due  to  the  use 
the  plaintiff  made  of  his  premises.  The 
plaintiff  traverses  by  reply  the  allegations 
of  defendant's  affirmative  defense. 

The  trial  was  bad  before  a  Jury,  and  it 
returned  si)eclal  findings  of  fact  as  follows: 

"(1)  Was  the  BUaghterhouse  mentioned  In 
the  complaint  In  this  action  in  such  a  condition 
from  the  time  of  the  erection  of  the  septic  tank 
to  the  trial  of  this  action  that  it  complied  with 
the  requirements  of  the  State  Board  of  Health 
of  the  state  of  Montana  relating  to  slaugbter- 
houses?  Answer:  No. 

"<2)  If  yon  find  that  the  plaintiff  has  inffer- 
•d  any  damages  by  reason  oS  the  acts  complain- 
ed of,  how  much  of  said  damages  was  suffered 
by  reason  of  plaintiff's  -being  deprived  of  the 
use  of  the  slaughterhouse  for  rianghterhonte 
purposes?   Answer:  None. 

"(3)  What  is  the  reasonable  rental  value  per 
month  of  the  hodse  and  the  garden  in  connec- 
tion therewith?  Answer:  $15  per  month. 

"(4)  If  you  find  that  the  plaintiff  has  sof- 
fered  damage  by  reason  of  tbe  acts  of  the  de- 
fendant, was  such  damage  suffered  by  reason 
of  the  defective  construction  of  the  septic  tank, 
or  the  failure  to  properly  manage  the  same? 
Answer:  Fallare  to  properly  manage." 

And  a  general  rerdlct  for  the  plaintiff  in 
the  Bom  of  ^,000.  Defendant  appeals  from 
ttie  Judgment  and  cwder  denying  a  new  trial. 

Error  has  been  predicated  in  19  assign- 
maita,  all  of  which  wUl  be  treated  under  the 
following  he^:  sufficiency  of  the  complaint; 
sufficiency  of  plaintiff's  evidence  onder  the 
allegations;  ezcesslTenesB  chC  the  verdict  in 
view  of  the  spedal  findings  and  the  evidence; 
Immaterial  and  Incompetent  matters  testified 
to  at  tlie  trial  tending  to  confuse  the  jury; 
the  giving  and  refoslng  of  certain  tautrac- 
tiona. 

[1]  That  the  complaint  Is  suffl^ent  has 
been  definitely  settled  by  this  court  in  Dawes 


V.  City  of  Great  FbUb.  81  Mont  9,  77  Pae. 
309.  We  also  Chink  no  £atal  error  shows 
in  the  instructions. 

[2]  While  plaintiff  did  not  prove  the  tank 
was  "unlawfully,  negligently,  improperly,  and 
misklll fully  constructed,"  the  evidence  over- 
whelmingly shows  tliat  the  air  over  the  west 
portion  of  plaintiff's  land,  on  whldi  was 
situated  the  house  and  other  improvementa, 
and  the  road,  was  polluted  by  the  noxious 
odors  that  emanated  ^m  the  material  which 
came  from  the  septic  tank  and  was  deposit- 
ed on  the  gravel  bar.  This  proof,  as  we  view 
it  under  tbe  allegation  "and  the  excrement 
is  BO  unlawfully,  negligently,  and  Improperly 
dumped  on  said  gravel  bar,"  Is  sufficient  to 
show  the  negligent  and  improper  operation  of 
the  tank  and  the  establishment  of  a  nuisance 
to  plaintiff.  The  function  of  this  court  "Is 
to  determine  whether  plaintiff  made  a  case 
by  his  evidence  upon  which  he  is  entitied  to 
relief  within  the  allegations  of  his  com- 
plaint, considered  from  any  point  'Of  view." 
Hamilton  v.  Hamilton,  61  Mont.  1S4  Pac. 
721;  Porsell  v.  Plttsbui^,  etc,  Con>er  Co, 
38  Mont  407.  100  Pac.  2ia 

Practically  all  of  plaintlfTs  case  Is  devoted 
to  the  showing  that  tbe  "lower  80"  was  the 
portion  of  plaintiff's  lands,  the  air  over  wtilch 
and  tbe  water  thereon,  were  subject  to  tbe 
detriment  of  tbe  noisome  smells  and  water 
pollution,  with  consequent  unfitness  for  use  or 
rental  by  plaintiff,  and  that  the  air  over  the 
road  traveled  by  plaintiff  in  the  use  ot  bis 
property  bad  been  vitiated.  PlaintUTs  evi- 
dence sbows  that  the  witness  Smith  was  con- 
pelted  to  leave  plaintifTs  bouse.  In  which  be 
liad  lived,  on  account  of  disagreeable  odors, 
and  tbe  bouse  bad  been  vacant  for  one  year 
at  least  prior  to  the  trial;  that  plaintiff  had 
not  used  his  property  without  annoyance  tor 
practicalfy  two  years;  that  he  suffered  no 
loss  from  bis  purchase  of  machinery;  and 
that  the  nuisance  was  abated  a  short  time 
prior  to  the  date  of  this  trlaL  The  evidence 
of  tbe  defendant  sharply  conflicts  with  that 
of  the  plaintiff,  but  Its  weight  and  the  credi- 
bility of  the  witnesses  were  solely  within 
the  province  of  the  Jury. 

[3]  While  It  is  true  that  during  tbe  coarse 
of  the  trial  many  immaterial  and  incompetent 
matters  were  permitted  in  evidence  that 
might  tend  to  confuse  the  Jury,  we  are  of 
the  opinion  that  the  instruction  of  the  court 
taking  from  the  Jury  any  consideration  of 
those  matters  disposes  of  this  contentim; 
for  It  is  to  be  assumed  that  the  Jury  followed 
the  court's  instructlona.  The  Jury  fbund  that 
all  of  the  evidence  preptmderated  In  favor  of 
plaintiff,  and.  while  returning  to  the  court 
the  findings  of  act,  assessed  the  damages  of 
Oie  plaintiff  at  the  sum  (rf  92,000. 

[4]  Plaintiff  made  his  case  to  the  satlsfhe- 
tion  of  the  Jury,  and  while  two  flndhigB  of 
fact  show  the  Jury  decided  he  had  suffered  no 
damages  by  reason  of  b^ng  deprived  (tf  tbe 
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nap  of  the  Slangbterlioiise  as  mcta,  snd  tbat 
flu  reota]  value  of  the  house  and  garden  was 
bat  $15  a  month,  there  was  certainly  nothing 
to  predude  the  Jury  from  con^derlng  the 
dlsccnnfort  and  ann<vance  suffered  by  the 
plaintiff  and  tbe  loss  of  the  atlre  "lower  80" 
and  its  Improremoita  tar  any  purpose  for 
vhldi  It  might  wdlnarlly  be  used  by  reason 
of  the  nuisance,  and  that  plaintiff  was  dam- 
aged to  tbe  amount  of  the  verdict.  We  think 
the  damages  not  excessive.  Anderson  v.  C. 
M.  A  St.  P.  By.  Co^  »  Minn.  337,  38  N.  W. 
1001. 

Th»  case  Is  one  where  no  fixed  measure  of 
damages  can  be  laid  down.  Pierce  v.  Wag- 
ner, 29  Minn.  355, 13  N.  W.  170;  Neary  v.  N. 
P.  Ry.  Co.,  41  Mont  480,  110  Pac.  226;  Hol- 
lenback  v.  Stone  &  Webster  Engineering 
Co.,  46  Mont  659,  129  Pac.  1058;  Kelley  v. 
John  R.  Dally  Co.,  56  Mont  63,  181  Pac.  326. 

For  the  reasons  herein  stated,  we  recom- 
mend tbat  tbe  judgment  and  order  aimiealed 
from  be  affirmed. 

PER  CURIAM.  For  tbe  reasons  given  In 
the  foregoing  opinion,  tbe  Judgment  and  order 
appealed  tnm  are  affirmed. 


(60  Hont.  »16> 
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(Supreme  Coart  of  Montana.   May  23.  IML) 

Feaces  ^=»r5— Landowner,  who  constraets  par- 
tition fence  without  waiting  tba  nqulrad 
tfma  alter  notice,  cannot  recover. 
Where  plaintiff,  after  serving  notice  on  de- 
cedent for  tbe  conetractioo  of  a  partition  fence, 
porsoant  to  Rev.  Codes,  S  2087,  began  the  con- 
■tmction  of  the  fence  without  waiting  for  the 
aQiration  of  the  six-month  period  prescribed 
b7  the  sutate,  plaintiff,  though  tbe  fence  was 
not  completed  until  after  six  months,  cannot 
wover  oontribntion  from  decedent 

Commissioners'  Opiuion. 
AM>eal  from  District  Court  Powell  Coon- 
tr;  iereialah  J.  Lyndi,  Judge. 

Action  by  Joseph  Brlggeman  against  Anna 
G.  C(HTlgan,  executrix  of  the  estate  of  Mary 
Corrlgan,  deceased.  Defendant's  motion  for 
wmsult  was  granted,  and  from  the  Judgment, 
and  order  denying  a  new  trial,  plaintiff  ap- 
peals. Affirmed. 

8.  P.  Wilson,  of  Deer  Lodge,  for  appellant 
W.  B.  Keeley,  of  Deer  Lodge^  for  respond- 
ent 

JACKSON,  a  TUB  action  is  to  recover 
by  contribution  $02.36,  alleged  to  be  defend- 
ant's share  of  the  cost  of  building  a  i»artltl(m 
fteDce  bollt  by  plaintiff  between  Qie  property 
of  the  partlea.  Tbe  complaint  Is  In  three 
ooaots,  tbe  first  based  on  section  2067,  R.  C, 
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tbe  second  on  sectlms  2085,  2086,  R.  C,  and 
the  third  on  section  4535,  R.  a  Defendant 
admits  severalty  ownership  of  tbe  lands  of 
both,  and  that  previous  to  Oia  building  <tf 
the  fence,  the  lands  were  without  mrtltlon; 
admits  tbe  lands  were  occupied  by  tbe  re- 
spective owners;  admits  tbat  plaintiff  built 
tbe  f^ce;  and  denies  all  other  allegations. 

The  record  shows  the  ownership  of  the 
lands  by  the  respective  parties;  that  both 
occupied  their  premises  In  severalty,  which 
were  fenced  as  against  all,  except  that  the 
northern  part  of  d^endant^s  land  and  sec- 
tion IS  of  plalntlirs  land  were  without  a 
partition  fence,  and  wen  grazed  by  their 
stock  in  common;  tbat  plaintiff  desired  to 
have  a  partition  fence  between  tbe  lands, 
and  thinks  he  delivered  to  defendant,  on  No- 
vember 20, 1914.  a  notice  dated  Novonber  25, 
1014,  In  conformity  with  sectlou  2087,  R.  C. ; 
tbat  <m  May  18.  1916,  plaintiff  started  the 
construction  at  ttie  partition  fence,  and  built 
the  whole  thereof,  completing  tbe  same  some 
time  early  In  June  of  the  same  year;  fbat 
defendant  has  neglected  to  pay  her  propor^ 
tlonate  share  for  the  fence. 

The  trial  was  had  to  a  Jury,  and  at  the 
conclusion  of  plalntllTs  case,  the  defendant 
moved  for  a  nonsuit  on  all  three  counts.  Mo- 
tl<m  was  granted.  Plaintiff  appeals  from  the 
Judgment  and  the  order  draiylng  a  new  trial, 
assigning  as  error  the  sustaining  of  the  mo- 
tion for  a  nonsuit;  the  ruling  that  the  testi- 
mony Introduced  did  not  show  plaintifT  was 
oitltled  to  any  recovery  under  any  of  tbe 
causes  of  action;  tbe  denial  of  tbe  motion 
for  a  new  trlaL 

Sections  2085,  2086,  and  4585.  R.  C,  have 
not  the  slightest  application  under  the  proof, 
as  the  most  cursory  examination  will  show. 
The  showing  made  by  plaintiff  from  tbe  rec- 
ord plainly  entitled  him  to  relief.  If  any,  un- 
der section  2087,  and  none  other.  But  In- 
stead of  allowing  tbe  defendant  tbe  six 
months  as  required  by  statute,  the  plaintiff, 
two  days  prior  to  the  expiration  of  that  time, 
takes  things  In  his  own  hands  and  builds  the 
fence.  It  Is  not  material  that  the  six-month 
period  had  elapsed  prior  to  the  time  of  Its 
completion.  Defendant  was  entitled  to  every 
day  of  the  six  months  before  defsult  could 
be  predicated,  and  before  defendant  could 
take  advantage  of  section  2087. 

The  right  to  sue  under  section  2087,  R.  O., 
Is  purely  statutory.  Without  such  a  statute 
the  rl^t  would  not  exist 

'The  rule  Is  well  settled  In  tbe  country  tbat 
whenever  a  statute  granto  a  right  which  did  not 
exist  at  common  law,  and  prescribei  the  time 
within  which  the  right  must  be  exerrist-d,  the 
limitation  thus  imposed  does  not  affert  tbe 
remedy  merely,  bat  is  of  the  essence  of  the 
right  itself,  and  one  who  seeks  to  eoforce  such 
right  must  show  affirmatively  that  he  has 
brought  bis  action  iritbin  tbe  time  fixed  bj  the 
statute."    Dolenty  v.  Broadwater  Conoty,  45 
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Mont.  267, 122  Pac.  919;  Eb;  r.  City  of  Levto- 
town,  66  Mont  118. 178  Pac.  1168. 

And  BO,  In  this  case,  the  six  numttu^  time 
ivescrlbed  1^  Om  statute  must  have  passed 
before  tbe  notU^lng  party  Is  entitled  to  act, 
and  if  he  has  acted  before  that,  wbettier  It 
be  a  day  or  a  month,  he  has  no  cause  ct 
action,  aa  the  lapee  of  the  entire  time  is  of 
the  essence  of  the  right  Itself, 

For  the  foregoing  reasons,  we  recommend 
that  the  Judgment  and  oiAet  a^ealed  from 
be  affirmed. 

PER  CUBIAU.  For  the  reasons  given  in 
the  foregoing  opinion.  It  is  ordered  that  the 
Judgment  and  ordw  annealed  from  be  af- 
firmed. 


(SO  MODt.  IH) 

BUCKH0II8E  V.  PARSONS.   (No.  4380.) 

(Supreme  Court  of  Montamu   May  28.  1921.) 

I.  New  trial  <^2^MotloD  lies,  regardless  of 
naaner  In  which  decision  was  rendered. 

A  motion  for  new  trial  lies  where  it  appears 
from  the  record  that  an  issue  of  fact  was  er- 
roneously determined  after  trial  and  dectsion  by 
a  Jury,  a  court,  or  by  referees,  under  BeT. 
Codes.  I  6798,  and  it  is  immaterial  whether  the 
Terdict  was  readied  hr  the  Jury  or  hj  direction 
of  the  court. 

Z  New  trial  Motion  lies  after  both  par- 

ties had  requested  direction  of  verdict. 
Although  both  parties  bad  moved  for  a  di- 
rected rerdict,  thereby  In  effect  sobmlttiDg  an 
agreed  atfitement  of  facta  to  court,  the  unsuc- 
eesaful  party  may  neTertbelesa  be  granted  a  new 
trial  If  the  verdict,'  as  directed  Iv  the  court, 
wts  erroneous. 

3.  Appeal  and  error  «=»978(  I )— Insnffloleiiey  of 
evidence  presents  question  for  discretion,  but 
error  of  law  presents  question  of  right. 

A  motion  for  new  trial  because  of  insoffi- 
dency  of  evidence  to  Juati^  the  verdict  moves 
the  discretionary  powers  of  tbt  court,  but  an 
error  of  law,  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant,  preseuts  question  of 
strict  legal  right,  and  in  eiUier  case  tbe  grant- 
ing of  the  motion.  If  sustained  by  the  record, 
is  not  error. 

4.  Hssbaad  and  wife  «=3>23— Wife  has  aatbority 
to  employ  oonmei  for  husband  when  he  falls 
to  defend. 

Under  Rev.  Codes,  {  6480,  providing  that 
if  a  huflband  and  wife  be  sued  together  the  wife 
may  defend  for  her  own  right,  and  if  husband 
neglects  to  defend  ehe  may  defend  for  bis  right 
also,  a  wife,  who  had  brought  suit  for  divorce 
which  had  not  yet  been  determined,  had  au- 
thority to  employ  counsel  on  behalf  of  her  hus- 
band, in  s  suit  for  partition  against  both  of 
them  in  which  tbe  husband  bad  failed  to  appear. 

8.  Attorney  and  client  «c326-nAttorney  employ- 
ed by  wife  to  represent  husband  can  pay  mos- 
ey recovered  to  the  wife. 
An  attorney  who  has  been  lawfully  employ- 
ed by  a  wife  to  represent  her  husband  in  a 


parbtiou  suit  against  both  of  them  could  law- 
fully pay  the  money  awarded  to  the  husband  to 
the  wife,  and  Is  not  liable  to  tbs  haabsnd  there- 
for. 

Commissioners*  Opinlm. 
AKieal  from  District  Court,  Ulssoola 
Qnmtr;  Asa  L.  Duncan,  JnHga. 

Action  by  Donald  Buckhonse  against  Har- 
ry H.  Parsons.  From  an  order  granting  de- 
fendant's motioQ  for  new  trial  after  verdict 
directed  for  plaintlfl,  plaintiff  appeals.  Af- 
firmed. 

Madeen  &  Busa^,  of  Missoula,  tot  appd- 
lant. 

Charles  B.  HaU  and  A.  N.  IVhitlock,  both 
of  Missoula,  for  reqKmdent 

JACK^M,  a  In  this  case  the  defendant, 
an  attorney  at  law,  Is  sued  by  the  plaintiff 
to  recover  Judgment  for  the  sum  of  $1,808.88; 
with  intn^  from  February  IS,  1917.  Tbe 
plalntlflf  alleges  that  on  February  23,  1916^ 
an  action  was  commaiced  In  the  district 
court  of  the  Fourth  district  of  Montana, 
wherein  John  Buckhonse  et  aL  were  plaln- 
tllfs,  and  Donald  Bw^onse  et  aL  wore 
defendants,  for  the  purpose  of  partltloniitf 
the  estate  of  Henry  Buckhonse.  deceased, 
and  dividing  the  proceeds  tbenoi  among 
the  hdrs,  one  of  whom  was  the  plaintiff  in 
this  action.  No  summons  or  comtdalnt  was 
served  on  the  plaintiff,  and  he  was  oat  <^ 
the  state  between  Movenaber  26,  1915.  and 
May  20.  1917;  that  the  defendant,  without 
authority,  appeared  in  the  partition  suit  for 
the  plaintiff,  and  after  tbe  right  of  plaintiff 
In  this  action  was  determined,  and  he  was 
decreed  the  sum  of  $1,808.80,  the  defendant, 
without  ^alnttCTs  authority,  received  the 
said  money  and  turned  it  over  to  one  Fleety 
Backhouse,  about  February  16,  1917,  and 
that  she  was  not  entitled  to  any  part  of  ttw 
same;  that  plaintiff  had  no  knowledge  of 
this  proceeding  until  about  March  17,  1917. 
and  shortly  thereafter  demanded  of  defend- 
ant the  payment  of  tbs  money,  which  was 
refused.  By  answer,  the  defendant  admits 
he  appeared  for  plaintiff,  but  alleges  that  his 
appearance  and  all  (tf  his  acts  In  connection 
therewith  were  lawful  and  with  plaintiff^ 
authority  and  consent;  admits  i^alntlfrs 
interest  was  determined  In  tbm  partition 
suit,  and  alleges  that  tbe  portion  itf  the  es- 
tate allotted  to  the  plaintiff  and  his  wlf^ 
Fleety  Buckhous^  was  the  sum  of  $2,177.77; 
that  a  pwtlon  was  paid  out  of  this  sum  to 
the  Missoula  Mercantile  Company,  leaving  a 
net  sum  of  $1,808.80,  which  defendant  ad- 
mits he  received  as  attorney  for  plaintiff 
and  his  wife,  and  turned  over  to  her.  less 
$221.49,  his  fees  for  services  in  the  parti- 
tion suit,  and  In  a  divorce  action  wherein 
Fleety  Backhouse  was  plaintiff  and  the 
plaintiff  herein  was  defendant,  and  whicft 
was  pending  at  that  time;  admits  the  ds> 


dbstFor  etbar  camm  ss*  sams  toplo  and  KBT-NUHBSR  la  all  KvMunilMnd  Dlswts  and  ladsns 

Digitized  by  Google 


Uont)  BUCKHOUSE 

mand  by  plaintiff  for  the  mon^  and  his  own 
refusal.  Defendant  then  alleges:  That  on 
FebroaiT  25,  1916,  Fleetr  Bnckhouae  had 
him  file  pfoceedlngs  against  plalntifl  for  dl- 
Twoe  and  custody  of  their  fonr  children, 
niat  flerrlae  was  had  by  pnbUcatlon  in 
March,  iSMf  and  a  divorce  granted  Febmary 
17, 1017,  awarding  rieety  Buckhonse  the  cas- 
tody  of  the  dilldren.  That  after  the  action 
^  divorce  had  been  filed,  service  of  sum- 
maoB  in  the  partition  salt  was  had  on  Fleety 
BufAlionaa,  That  on  or  about  March  18, 
IftM,  she  employed  defendant  to  repres^it 
the  Interests  of  herself  and  her  husband  In 
the  said  suit,  mat  she  represented  to  have, 
and  in  fact  did  have,  anttiorlty  from  her 
Iiosband  to  employ  counsel  on  his  bdialf, 
and  was  empowned  to  deal  In  sndi  manner 
as  she  deoned  fit  and  proper  with  all  of 
Us  property,  in  accordance  with  exhlbtts  A 
and  B,  as  follows: 

"BxhiUt  A.  Missoula,  MoDt^  Nov.  26,  1915. 
I  bear  by  give  Flee^  Backboase  antbori^  tb 
■ign  my  name  to  any  leases  or  to  do  as  she 
sees  fit  with  any  real  estate  wbidi  I  possess. 
[Sgnech   Donald  Ba^onBe." 

"Exhibit  B.  Missoula,  Moot.  Nov.  26,  19Ui. 
To  Whom  It  may  Concern:  I  have  sold  and  de- 
livered to  Fleety  Bockbonse  all  my  personal 
property  except  one  threshing  machine  for  the 
•nm  of  ($1.00)  one  dollar  value  received. 
[ISgned]  Donald  Buckhoate." 

That  under  the  authority  vested  in  her, 
he  tnmed  over  the  money,  end  that  no  pro- 
ceedings were  had  to  determine  the  inter- 
ests of  plaintiff  and  Fleety  Ba<Aboase  In 
the  fund,  and  that  nothing  la  due  plaintiff 
trom  defendant  That  plaintiff  had,  at  the 
time  the  divorce  action  was  Instituted,  de- 
serted Fleety  Buckhouse  and  their  children, 
aod  failed  and  refused  to  contribute  to  their 
support,  and  for  more  than  two  years  be- 
fore she  received  the  money  turned  over  to 
bff  by  defradant  she  had  no  means  what- 
ever for  providing  herself  with  the  neces* 
■arles  of  life,  and  that  the  sum  so  received 
of  $1,587.40  was  reasonably  necessary  for 
providing  the  necessaries  of  life  for  her  and 
her  dilldren,  a^d  that  the  sum  of  $221.49 
was  reasonable  ftw  defendant's  services  In 
the  partition  and  divorce  actl<ms.  That 
^intiff  was  legally  obliged  to  support  his 
wife  and  dilldrra  and  that  he  sbonld  be 
estopped  from  denying  the  authority  of  the 
defendant  to  pay  ov»  the  said  money.  Is- 
BDe  was  Joined  by  tb^  reply.  The  trial  was 
had  to  a  Jury  and  at  the  conclusion  of  all 
.  flw  testimony  plaintiff  and  defendant  each 
moved  the  conrt  fw  a  directed  verdict  The 
motion  of  the  idaintlff  was  granted  and  a  ver- 
dict retamed  tor  him  In  the  sum  of  $1,808.- 
,88l  Motion  by  defendant  for  a  new  trial 
was  granted,  and  fftmi  that  order  plaintiff 
anwals.  The  sole  assigummt  of  error  ts 
the  granting  the  court  of  the  motion  for 
a  new  trial. 
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[1]  A  motion  for  a  new  trial  lies  In  cases 
where  It  appears  from  the  record  that  there 
Is  an  issue  of  fact  wr(»igfully  or  erroneously 
determined  after  trial  and  decision  by  a  Jury, 
a  court,  or  by  referees.  Section  6783,  R.  C. 
It  is  immaterial,  as  for  as  the  motion  Is 
concerned,  as  to  bow  the  verdict  was  reach- 
ed, whether  by  the  Jury  or  directlwi  of 
court  If  the  record  shows  it  comes  within 
the  purview  of  section  6704.  R.  C.  the  motion 
Is  prc4>er,  and  tlw  trial  conrt  may  grant  a 
new  trial. 

[2]  Plaintiff  cwtepds  quite  vigorously  that 
a  motion  for  a  new  trial  cannot  lie  when 
both  parties  move  for  a  directed  verdict,  and 
that  defendant's  only  remedy  Is  by  appeal 
from  the  Judgment  He  urges  that,  since 
each  has  moved  for  the  directed  verdict 
they  thereby  concede  In  effect  that  It  Is  a 
8ubml88l<m  of  an  agreed  statement  of  facts 
to  the  court  That  this  Is  the  law,  as  for  as 
the  purpose  of  the  motion  is  concerned,  there 
is  no  doubt  but  no  authority  can  hold  that 
the  mere  ex  parte  motion  of  either  or  both 
is  binding  on  the  record  or  the  court's  ac- 
tion. Such  a  motion  merely  states  to  the 
conrt  that,  in  the  opinion  of  the  movant 
from  sU  of  the  testimony  in  the  case,  giv- 
ing to  the  adverse  party  the  extreme  bene- 
fit ot  his  proof,  there  is  but  one  legal  conclu- 
sion to  be  drawn  therefrom.  And  while  the 
court  may  grant  the  motion  and  direct  the 
verdict,  It  would  be  a  far-fetched  course  of 
reascming  that  would  prevent  a  re-e lamina- 
tion of  the  facts  upon  which  the  Judgment 
of  the  court  was  based,  when,  upon  a  mo- 
tion for  a  new  trial,  the  court  ts  convinced 
It  had  made  an  error  in  drawing  Its  conclu- 
slbn,  to  which  premier  exception  had  been 
taken,  and  where  under  a  re-examinatlon 
the  correct  determination  would  be  had.  If 
the  directed  verdict  had  been  erroneously 
granted,  it  is  an  error  In  law  during  the  tri- 
al, and  one  ot  our  statutory  grounds  for  a 
new  trtaT. 

[3]  The  motion  for  a  new  trial  was  made 
on  the  ground  of  insufficiency  of  the  evidence 
to  Justify  the  verdict  which  moves  the  dis- 
cretionary power  of  the  court  and  also  er- 
ror in  law  occurring  at  the  trial  and  ex- 
cepted to  by  the  defendant  wbic^  standing 
alone,  presents  a  question  of  strict  legal 
right.  In  either  assignment,  if  borne  out  by 
the  record,  the  granting  of  the  motion  Is  not 
error.  Mclntyre  v.  N.  P.  Ry.  Co.,  86  Mont 
43,  180  Pac  971;  Jones  v.  Shannon,  55 
Mont  225,  175  Pac.  882;  State  v.  Schnepel. 
23  Mont  629,  69  Pac.  927;  Hayne.  New  Tri- 
al and  App.  |  100. 

In  the  loDg  line  of  authorities  cited  by 
both  parties,  Qie  ultimate  result  determined 
was  whether  or  not  the  record  of  the  case 
Justified  the  action  of  the  court  in  its  rul- 
ings. Clement  v.  Rowe,  83  S.  D.  499,  146 
N.  W.  700;  Fifty  Associates  Co.  of  Great 
Falls  T.  Qnlgley.  66  Mont  848,  186*  Pac.  186; 
De  Burg  T.  Armenta»  22  N.  M.  44%  16A  Pac. 
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838;  Beattell  t.  Magone.  167  U.  S.  164,  15 
Sui/.  Ct  666,  39  L.  Ed.  664;  Empire  State 
Cattle  Co.  V.  Atcblson  Ry.  Co.,  210  U.  8.  2, 
28  Sup.  Ct  607,  62  L.  Dd.  931,  15  Ann.  Ca& 
70. 

Consequently,  we  are  brought  to  tbe  merits 
of  the  Instant  case  to  determine  whether 
or  not  the  granting  of  plaintiff's  motion  for 
a  new  trial  was  well  taken. 

[4]  This  action  was  brought  against  the 
defendant  and  Fleety  Smith,  formerly  Fleety 
Buckbouse,  and  dismissed  t)efore  trial  as  to 
tbe  latter.  Plaintiff  proved  a  prima  facie 
case  In  showing  that  the  defendant  appeared 
in  the  partition  suit  without  bis  authority, 
collected  the  money,  refused  to  pa;  It  to  plain- 
tiff, and  plaintiff  did  not  authorize  him  to 
torn  it  over  to  any  one  else.  The  defend- 
ant's chief,  and  in  our  opinion  only  defense, 
was  based  on  the  provisions  of  section  6480, 
R.  a  Mont.: 

"If  k  hasband  and  wife  be  sued  together  tbe 
wife  may  defend  for  her  own  right,  and  if  tbe 
husband  neglect  to  defend,  she  may  defend  for 
Ua  right  also." 

He  proved  that  Donald  Buckhouse  de- 
serted his  wife,  Fleety  Backhouse,  and  their 
four  dilldren  of  t«ider  years,  in  the  latter 
part  of  November,  1915,  with  the  evident  in- 
tention of  abandoning  them ;  that  Fleety 
Buckbouse  knew  nothing  of  his  whereabouts, 
although  she  had  tried  to  locate  him;  that 
she  requested  the  defendant  to  a|)pear  in 
tbe  partition  suit  on  her  behalf,  and  like- 
wise to  defend  for  her  then  husband.  Since 
the  defendant's  evidence  so  appears,  we  are 
compelled  to  the  conclusion  that  the  plain- 
tiff was  certainly  guilty  of  negligence  with 
respect  to  any  property  right  he  may  have 
bad  at  that  time,  and  Fleety  Backhouse,  who 
was  still  bis  wife.  In  spite  of  the  fact  that 
she  had  brought  suit  against  him  for  divorce, 
bad  not  only  tbe  r1;:bt.  but  the  duty,  to  de- 
fend for  him  and  for  herself  in  the  parti- 
tion suit,  both  being  parties  defeudant.  The 
<Hily  possible  construction  that  can  be  placed 
im  section  6480,  K.  C,  is  that  the  wife  repre- 
sents her  husband  when  he  neglects  to  de- 
fend, and  that  she  Is  clothed  with  authority, 
as  bis  agent,  for  tbe  purpose  of  the  defense. 

"It  is  a  familiar  principle  of  the  law  of  agen- 
cy that  every  authority  pven  to  an  agent, 
whether  general  or  spedal,  express  or  Implied, 
impliedly  includes  in  it,  and  confers  on  such 
agent  all  the  poweri  which  are  necesaar;,  or 
proper,  or  nsaal,  to  effectuate  the  purpoaes  for 
which  such  authority  was  created.  It  embraces 
appropriate  means  to  accomplish  the  desired 
end."  Benjamin  v.  Benjamhi,  15  Conn.  347,  39 
Am.  Dec.  384,  quoting  Justice  Storrs. 

Our  statute  would  Indeed  be  emasculated 
ud  nugatory  if  the  wife  had  not  tbe  power 
to  emplfv  counsel  and  Und  the  negligent 
husband  -by  tbe  contract  of  ttuployment 


There  seem  to  he  no  cases  directly  in  point, 
«mstruing  section  6180,  but  the  trend  of  Judi- 
cial viewpoint  may  be  gathered  from  Butti 
V.  Newton,  29  Wis.  639,  and  Savage  v,  Davte. 
18  Wis.  608.  Having  this  power  conferred 
on  her  by  the  law,  In  what  position  is  tbe 
defendant?  We  pass  over  the  ethics  of  bis 
appearance  for  Fleety  Buckbouse  in  the 
divorce  action,  and  at  the  same  time  hla 
representing  both  ber  and  plaintiff  in  the 
partition  suit,  because  under  our  construc- 
tion of  the  statute,  she  had  a  right  to  lUre 
defendant,  and,  as  far  as  tbe  partition  suit 
was  concerned,  the  interests  of  both  Donald 
and  Fleety  Buckbouse  were  not  antagonistic 

[61  Tbe  defendant  was  the  lawful  employe 
of  his  clients,  and  In  turning  over  to  Fleety 
Buckbouse  the  amount  decreed  to  be  tbe 
share  of  Donald  and  Fleety  Buckbouse  la 
the  estate  of  Henry  Buckbouse,  deceased,  he 
acted  lawfully.  We  have  no  concern  as  to 
the  duty  of  Ileety  Buckbouse  with  respect 
to  this  fund. 

For  the  reasons  herein  set  fttrtb,  we  rec- 
ommend that  the  order  of  tbe  lower  court 
In  granting  tbe  motion  for  a  new  trial  be  af* 
firmed. 

PER  CURIAM.  For  tbe  reasons  given  In 
tbe  foregoing  opinion,  it  is  ordered  that  the 
order  of  the  lower  court  granting  tbe  motlco 
for  a  new  trial  be  affirmed. 


(60  HonL  108) 

HASSAN  V.  NORTHERN  PACIFIC  RY.  CO. 

(No.  4342.) 

(Supreme  Court  of  Montana.  May  23,  1921.) 

1.  Master  and  servant  9»265(6)  •-  BurriM 
upon  iniured  employ^  to  prove  nsgllgetoe. 

In  a  section  band's  action  against  the  rail- 
road company  for  persona)  injuries  suBtained 
through  being  etrack  by  a  tie  falling  from  a 
car  while  lifting  another  tie  on  the  grooad,  the 
-burden  was  on  plaintiff  to  prove  negligence. 

2.  Master  and  servant  ^:9285(3)  —  Evldssee 
ai  to  section  hand's  Iniuries  by  falling  tie  bsM 
Insuffldent  for  Jury. 

In  a  section  band's  action  against  a  railrotd 
company  for  personal  injuries  sustained  throu^ 
being  struck  by  a  tit  falling  from  a  car  whQe 
be  was  lifting  another  tie  on  the  ground,  evi- 
dence hel4  insufBdent  to  make  a  cue  for  the 
jury. 

Cooper,  J.,  dissenting. 

Appeal  from  District  Court,  SUva  Bov 
County;  Edwin  M.  Lamb,  Jndga. 

Action  by  John  Hassan  against  the  Norib- 
em  FadOc  Railway  Company.  Nonsuit  eo- 
tered,  and  from  the  Judgment  and  a  denial  tt 
a  new  trial,  plaintiff  appeals.  Affirmed. 
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J.  O.  Daries,  of  Butte,  for  appellant. 
Gnnn,  Rasch  ft  Hall,  of  Helena,  and  Walk- 
er ft  Walker,  of  Butte,  for  lespondenL 

HOLLOWAT,  J.  PUlntlff  Instituted  this 
actltm  to  recover  damages  tor  personal  In- 
juries. The  trial  court  granted  a  motion  for 
ncMisuit,  and  a  Judgment  was  entered  dismiss- 
ing the  complaint  From  that  Judgment  and 
from  an  order  denying  a  new  trial,  plaintiff 
appealed. 

The  complaint  alleges  that  on  November  0, 
1816,  plaintiff  was  employed  by  the  defend- 
ant In  its  yards  at  Butte,  loading  and  un- 
loading material  from  cars ;  that  defendant, 
through  Its  foreman,  John  J.  Kelly,  had  neg- 
ligently permitted  a  car  of  railroad  ties  to 
he  loosely  and  negligently  loaded;  that  the 
foreman  negligently  ordered  plaintiff  to  work 
close  to  the  car,  and  wtiile  he  was  engaged  in 
the  work  in  obedience  to  the  order,  one  of  the 
ties,  so  loosely  loaded  through  the  negligence 
of  defendant,  fell  from  the  car,  striking 
plaintiff,  and  causing  the  Injuries  of  which  he 
complains. 

The  answer  admits  defendant's  corporate 
existence,  and  that  plaintiff  was  employed  "by 
it  on  November  9,  1915,  and  denies  every 
other  allegation  of  the  complaint 

Upon  the  trial  plaintiff  testified  In  bis 
own  behalf  that  on  November  9, 1915,  he  was 
employed  by  tbe  defendant  as  a  section  man', 
and  engaged  tn  unloading  coal  at  the  depot; 
tliat  the  foreman,  Kelly,  ordered  hhn  to  go 
about  a  block  and  a  half  and  assist  in  un- 
loading a  car  of  ties  that  had  come  In;  that 
when  he  reached  the  car  of  ties  the  foreman 
ordered  blm  to  remove  a  tie  from  under  the 
car,  and  while  he  was  engaged  in  that  work  a 
tie  from  the  top  of  the  car  fell  upon  him, 
caoslng  Injuries  which  are  described  some- 
what at  length.  He  testified  furthei'  that  the 
ties  were  on  a  flat  car  which  "did  not  have 
any  sides  permanently  built  up  on  tbe  car 
above  the  bottom";  that  tbe  posts  on  tbe 
sides  of  the  car  had  been  removed  and  the 
wires  cut;  that  the  purpose  of  the  posts 
"was  to  keep  the  ties  together  from  falling 
down";  that,at  the  time  he  was  injured  some 
men  were  "getting  up  on  the  car,  and"  some 
had  gone  up,  and  they  were  waiting  for  me  to 
pull  this  tie  "from  under,  and  then  begin  un- 
loading"; that  Kelly  told  him  to  hurry,  and 
then  walked  away,  and  was  6  or  7  feet  away 
from  the  car  when  he  gave  the  order. 

On  cross-examination  plaintiff  testified: 

"Before  we  went  up  there  they  had  some 
men  to  cat  off  the  wires  and  cut  tbe  posts,  a&d 
tbea  we  went  over  to  uoload  the  ties.  The 
posts  were  cut  and  tbe  wires  cat  when  I  first 
came  up  there.  At  that  time  there  were  a 
eoaple  of  men  on  the  other  comer  of  the  car 
of  UcB,  on  top.  There  was  just  that  one  U« 
on  the  groaod  when  I  first  got  up  there.  It  was 
on  tbe  ground;  one  end  of  it  was  under  tbe 
car,  in  front  of  a  wheel.  *  •  •  It  was  just 
aboDt  when  I  had  lifted,  partly,  the  tie  from 
the  gKniDdt  wheix  I  waa  in  a  position  of  pulling 


the  tie  away  that  tbe  other  tie  struck  me.  The 
tie  slipped  from  tbe  car  and  struck  me  with 
one  end.  *  •  •  The  cor  was  standing  stiU 
all  the  time  from  the  time  I  first  went  up  there 
until  this  tie  fell  off.  Tbe  men  on  the  car 
were  on  the  other  comer  of  the  ear.  They 
were  on  the  same  side  where  I  was,  on  the 
other  corner,  the  other  end  of  the  car.  *  •  • 
When  Mr.  Kelly  brought  me  up  there  from  the 
coal  cars  be  simply  told  me  to  pick  that  tie 
up,  and  he  then  walked  right  on.  *  *  *  I 
don't  know  how  far  be  had  gotten  away  when  I 
started  to  pull  the  tie." 

George  Ralsls,  a  wltneas  on  b^alf  of  plain- 
tiff, testified : 

That  he  was  working  with  plaintiff  at  the 
time  of  the  accident;  that  tbe  foreman  told 
plaintiff  "to  pall  tbe  ties  off  the  car.  When 
be  pulled  tie  off  car  another  tie  came  off  from 
the  top  and  hit  John  Hassan  on  the  side.  The 
tie  which  John  Hasean  was  pulling  was  under 
the  car;  it  was  near  the  car;  It  was  right  by 
the  rail.  *  *  *  The  ties  were  piled  about 
twelve  or  thirteen  feet-  on  the  car,  Tbe  car 
bad  stakes  out  We  bad  about  100  ties  out  of 
car  when  we  took  tiie  stakes  out  The  assist- 
ant foreman  took  tbe  stakes  out.  *  *  *  At 
the  time  the  tie  fell  on  the  plaintiff  John  Has- 
san, I  was  working  in  the  end  of  the  car  about 
15  feet  from  the  place  where  the  tie  fell.** 

On  cross-examination  be  testified : 

"I  was  standing  on  the  ground  at  the  time  the 
tie  fell.  Tbere  were  two  or  three  men  on  top 
of  tiie  car  at  the  time  the  tie  fell  off.  They 
were  unloading  ties.  *  *  *  These  were  square 
ties,  railroad  ties;  they  were  about  7  or  8  feet 
long.  •  •  •  I  heard  only  the  assistant  fore- 
man tell  John  Hassan  to  pull  the  tie  off  the 
car.  *  •  *  It  was  two  or  three  minutea  be- 
fore John  Hassan  started  to  pull  the  tie  out 
from  under  the  car  that  Kelly  had  gone  away. 
There  were  two  or  three  men  on  the  car  un- 
loading ties  right  along." 

The  foregoing  fairly  snmmarlces  tbe  evi- 
dence Introduced  by  plainUff,  and  vpoa 
whlcb  tbe  motltm  for  nonsnlt  was  based. 

E(,2]  The  bnrdai  was  Imposed  apon  tbe 
plaintiff  to  prove  n^llgence,  and  in  Oils  be 
failed.  It  is  therefore  Inunaterfal  whether 
chapter  29,  Laws  of  1911,  applies  to  one  In 
the  capacity  In  wblCb  plaintiff  was  engaged 
at  tbe  time  he  was  injured.  That  the  evi- 
dence is  insufficient  to  make  a  case  for  tbe 
Jury  is  so  obvious  that  a  discussion  of  it  or 
of  the  rules  of  law  applicable  would  be  a  work 
of  supererogation.  With  this  in  mind,  tbe 
case  cannot  be  distinguished  from  HcGowan 
T.  Nelson,  36  Mtmt  67,  92  Pac  40,  and  npon 
the  authority  of  that  case  tbe  Judgment  and 
order  are  affirmed. 

Affirmed. 


BRANTLY.  a  J.,  and  RBTNOLDS 
GALiEN*  JJ.,  concnr.- 


and 


COOPER,  J.  I  dissent  Appellant  relies 
upon  tbe  negligent  order  given  by  the  fore- 
man. 'The  complaint  charges  tbe  defend- 
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ant  with  tbe  negUgent  loading  ot  tteB  qpon  ft 
car.  and  negligently  directing  tbe  plaintiff  to 
ranore  another  tie  from  boieath  It.  The 
evidence  shown  that  the  plaintiff  and  other 
men  vcn  brooght  tram  anotha  part  of  the 
yard  to  vnload  the.  ties  from  this  car,  a  flat 
car.  Tba  poata  and  vlrea  designed  to  htM. 
them  in  place  bad  already  been  remorqd  by 
some  one  else.   The  plaintiff  testified  that — 

"There  were  some  men  getting  upon  the  car, 
and  eome  had  gone  np,  and  they  vera  waiting 
for  me  to  poll  the  tie.  Kelly  came  along  with 
na;  he  gave  me  the  order  to  poll  the  tie;  told 
me  to  harry  along;  that  th^  had  to  unload 
the  car;  and  he  walked  away  from  me.  Kelly 
was  aboat  6  or  7  feet  away  when  he  gave  the 
order  to  poll  thia  tie  oat." 

About  100  ties  had  been  thrown  olt  at  the 
time  the  order  was  glren  to  plaintiff.  Kelly 
waa  the  foreman,  directing  the  movements  of 
the  crew.  Tbe  record  does  not  show  that 
any  of  tbe  men  were  Immediately  above 
the  plaintiff  when  the  tie  started  to  fall. 
Under  these  dreumstances,  it  is  proper  to 
infer  that  the  car  was 'negligently  loaded. 
In  any  event,  it  was  tbe  foreman's  duty 
to  observe  Immediate  conditions,  and  not 
to  negligently  send  plaintiff  into  a  place 
of  danger.  If  he  had  exercised  due  care,  he 
might  have  noticed  the  precarious  position  of 
tbe  tie  before  delivering  tbe  order.  With 
plaintiff's  eyes  fixed  upon  tbe  tie  under  the 
car.  be  could  not  be  expected  to  apprdiend 
conditions  above  him.  He  bad  a  right  to  aa- 
aome  that  Kelly  would  not  expose  Mm  to 
danger  from  another  agency  out  of  bla  vision. 

If  we  substitute  tbe  name  of  Kelly  for  that 
of  Price,  and  ties  for  the  lumber,  tbe  circum- 
stances shown  In  Hardeaty  v.  Largey  Lum- 
ber Co.,  34  Mont  ;L51.  86  Pac.  20,  furnish  a 
complete  analogy  to  those  presented  here. 
This  court,  reviewing  a  ruling  of  the  trial 
court  In  denying  a  nonsuit,  used  these  w<Hrds: 

"The  evidence  further  shows  that  the  plaintiff 
was  directed  by  Price  to  go  to  the  very  place 
where  he  was  injured,  and  it  la  self-evident 
that,  if  properly  piled,  tbe  lumber  would  not 
have  f^en  of  its  own  account." 

This  is  Just  as  tme  of  the  tie  in  question. 
Ijk  my  Tlew,  that  case  is  favorable  to  i^ain- 
tlff*8  contention. 

The  law,  it  seems  to  me,  applicable  to  this 


case  Is  «xempllfied  Ur.  Labatt,  In  Toliime 
4,  section  1470,  page  430i,  of  Us  latest  edi- 
tion on  Master  and  Servant,  where  It  la  said : 

"According  to  the  great  majority  of  tb« 
cases,  therefore,  all  that  is  necessary  to  fix 
UabUity  upon  the  naater  is  that  the  negligent 
order  which  caosed  the  injury  should  be  prond 
to  be  incident  to  the  performance  of  the  daties 
of  his  position." 

In  section  1364,  page  3939,  tbe  same  author 
further  explains  the  rule  announced,  thus: 

."The  Judicial  theory  is  that  the  order,  har- 
ing  a  natnral  tendency  to  throw  the  servant  idt 
his  guard,  may  properly  be  considered  to  excuse 
him  from  the  exercise  of  the  same  degree  of 
care  as  would  have  been  incumbent  on  him 
if  the  case  had  not  Involved  this  factor.** 

See,  alao,  Bailey's  Persmal  Injuries,  voL  2, 
S  414,  pp.  1256,  1261 ;  8  Thompson  on  Negli' 
gence,  i  3814. 

McGowan  v.  Nelson.  30  Mont  67,  92  Pac 
40,  did  not  involve  the  negligent  order  of  a 
vice  principal.  Tbe  following  cases  from 
other  jurisdictions  did :  Lee  v.  Woolsey,  109 
Pa.  124 ;  Johnson  v.  Minneapolis,  etc.  Co.,  67 
Minn.  141,  69  N.  W.  713;  Foster  v.  BaUwaj 
Co.,  115  Mo.  165,  21  S.  W.  916;  niinols  Sted 
Co.  V.  Scbymanowski,  69  III.  App.  82 ;  Haley 
T.  Case,  142  Mass.  323, 7  N.  E.  877 ;  Sambos  r. 
Railroad,  134  Mo.  App.  460,  114  S.  W.  567; 
Dooley  V.  Town  of  Sullivan,  112  Ind.  451, 14 
N.  K.  566,  2  Am.  St.  Rep.  209;  Harrison  t. 
Denver  R.  Co.,  7  Utah,  523.  27  Pat  728. 

The  foreman's  duty  brought  blm  in  faQ 
view  of  the  entire  operations,  and,  bad  he 
used  ordinary  care  to  observe  the  condlttonB 
then  presented,  he  might  have  delayed  his  or- 
der until  the  danger  was  past,  or  have  given 
plaintiff  timely  warning  of  tbe  falling  tie. 
Prompt  obedience  to  the  orders  of  a  superior, 
without  time,  opportunity,  or  mind  to  appre- 
hend danger,  not  bnmedtately  and  obvioos); 
threatening,  should  not  defeat  tbe  action. 

The  foreman's  demeanor  at  tbe  time  might 
have  suggested  to  Hassan  tbat  more  was  to  be 
feared  from  debate  upon  tbe  propriety  of  his 
order  than  from  contact  with  a  falling  tie,  or 
any  other  danger  then  apparent  to  him.  Tbe 
case  Is  not  entirely  free  from  doubt,  but,  hi 
my  opinion,  the  evidence  presets  a  case  for 
tbe  Jury  upon  its  weight,  not  one  of  legal 
sufficiency  for  tbe  court 
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WHITELAW  V.  VALLANCE  tt  ml. 
(Na.  4374.) 

<8apreme  Court  of  Montana.   May  28,  1921.) 

1.  DanapM  «3»I2— Breach  of  oontraet  ntltlw 
other  party  to  at  least  nominal  tenafw  with* 
oat  proof  of  actual  tlamaoee. 

A  violation  of  a  valid  contract,  qdIosb  ex- 
coaable  or  jaatifiable,  is  an  invasion  of  other 
party's  legal  rights  for  vbich  be  tnaj  recover 
nominal  damages  witbont  proof  of  actual  dam- 
ages. 

2.  Damages  «=3t47— Loss  of  profits  by  breaoh 
Is  "spoolai  damages,"  aot  "gsaeral  tfamages." 

Tbe  loss  of  business  and  profits  resulting 
from  breach  of  contract  are  not  general  dam- 
ages, which  are  such  as  the  law  holds  to  be  the 
necessary  result  of  the  acts  of  defendant,  bat 
are  spedal  damages,  which  result  from  the  ac- 
tion of  defendant,  bnt  are  not  sodi  a  necea- 
iory  reaolt  that  they  nm  be  impUed  by  Uw, 

IBd.  Note.^For  other  defioltiona,  see  Words 
and  Phrase^  Pirst  and  Second  Series,  General 
Damages;  Special  Damagee.] 

S.  Sales  «=94lf— Complaint  held  not  to  anthor- 
be  reoovery  ef  special  damages. 

A  complaint,  aUeging  that  plalntifl  parchas- 
ed  potatoes  from  defendants  at  a  stated  price, 
and  offered  to  receive  and  pay  for  the  potatoes, 
bat  that  defendants  fafled  to  make  ddiTory. 
does  not  entitle  plaintiff  to  more  tiian  nominal 
damages,  althongh  the  evidence  shows  that 
plaintiff  was  a  commission  merchant  engaged 
in  buying  and  selling  potatoes;  the  complaiot 
not  being  aided  by  Bev.  Codes,  H  6056,  6082, 
which  preacribe  rules  for  the  meaanrement  of 
damages!,  bnt  Dot  tot  the  oonetraeUon  of  plead- 


4.  SalM  «=>4I  I— Complaint  held  Insufflelent  be- 
easse  falling  to  allege  time  when  perform- 
ance was  due. 

Complaint  for  breach  of  contract  for  the 
sale  of  potatoes,  which  alleged  that  plaintiff  ttf- 
fered  to  receive  the  potatoes  on  a  stated  date, 
bnt  did  not  allege  that  defendant  bad  agreed 
to  deliver  potatoes  on  that  date,  or  that  a  rea- 
sonable time  for  the  ddivery  thereof  bad  elaps- 
ed, is  insnffldent. 


CotnrnlssJ oners'  Opinion. 
Appeal  from  District  Court,  Ravalli  Coiin- 
It;  B.  Lee  McCollocb,  Jodge. 

Action  by  Paul  Wbltelaw  against  John  B. 
Vallance  and  another.  From  Judgment  for 
plaintiff  on  directed  verdict  and  from  the  or- 
der Aeaying  defendanta*  motion  for  new  trial, 
deCndanta  appeaL  Bereraed  and  remanded. 

D.  a  EnrtB  and  H.  a  Patter,  both  ot  Ham- 
ilton, and  Geo.  T.  Baa^  of  StevmsvUle,  for 
appellants. 

O'Uara  St  Madera,  of  Hamlltco,  for  re- 
tgoaOmt. 

POORMAN,  O.  a  Appeal  by  defendant 
from  a  Judgment  In  fttTor  ot  plaintiff  altered 


WHITELAW  ▼.  VALXtANGB  449 

(WSP.) 

on  a  directed  verdict,  and  from  tbe  defend- 
ants' motion  for  a  new  triaL 

Tbe  plaintiff  alleges  that  "on  or  about  the 
14th  of  October,  1916,  the  plaintiff  and  de- 
fendants mutually  agreed  that  the  defend- 
ants Bhonld  deliver  to  the  plaintiff  two  car- 
loads of  potatoes,  about  800  sacks  and  100,000 
pounds,  same  to  be  free  from  frost,  and  that 
the  plaintiff  should  pay  therefor  on  delivery 
the  sum  of  $1.80  per  hundredweight";  that  on 
or  about  the  Ist  of  November,  1916,  plalntUC 
offered  to  receive  and  pay  for  the  potatoes 
and  fully  perform  the  conditions  of  said  con- 
tract on  his  part  to  be  kept  and  perfonned, 
and  that  tbe  defendants  failed  at  all  times 
and  n^lected  and  refused  to  deliver  tbe  pota- 
toes, or  any  part  thereof,  and  that  the  plain- 
tiff has  been  damaged  in  the  sum  of  |700  by 
reason  of  sacSi  failure  on  the  part  of  the  de- 
fendanta.  Judgment  is  asked  fdr  |700.  De- 
fendants ^ed  separate  drainrren  on  the 
ground  that  the  ccnnplalnt  does  not  state 
facta  sufficient  to  conatltnte  a  cause  of  action. 
These  demurrera  were  overruled,  and  defend* 
ants  filed  separate  answers,  which  amount  In 
effect  to  gmeral  denlala.  At  the  trial,  defend- 
ants  objected  to  the  Introdaction  of  any  evi- 
dence for  the  reastm  that  the  oomplalnt  falls 
to  state  a  cause  of  action,  eta  At  the  close  of 
plain tlfTs  case,  and  after  plaintiff  had  rested, 
the  doCendants  nwved  **for  an  order  and  Jndff* 
ment  of  ntnsult"  for  sereral  reasons,  wbldi 
may  be  generalised  in  the  one  statonrat  of 
Insnffidency  evidence  to  sostain  a  Tordlct 
or  Jndgmnt  for  i^alntlff.  These  motlms 
wen  orermled  by  tbe  conrt,  and  ttw  plaintiff 
then  asked  that  the  Jnry  be  Instructed  to  re- 
turn a  verdict  for  the  plaintiff  for  Oie  sum  of 
$700.  Thla  motion  was  granted,  and  a  verdict 
returned  for  ttie  plaintiff  and  against  both 
the  defoidante  for  the  sum  of  VTOOt 

The  issue  token  with  tbe  complaint  by  the 
demurrers  and  by  the  objections  to  the  Intro- 
duction of  evidence  is  to  the  effect  that  the 
damages.  If  any,  are  qtedal,  and  that  evi- 
dence of  special  damages  could  not  properly 
be  admitted  under  the  complaint;  that  no 
time  waa  named. or  otherwise  fixed  for  the 
delivery  of  the  potatoes,  and  that  any  dam- 
ages awarded  woold  be  oonjectnral  and  spec- 
ulative. 

[1, 2]  1.  It  Is  settled  law  that  a  violation  of 
a  valid  contract,  unless  excusable  or  Justifi- 
able under  the  circumstances,  is  an  invasion 
of  the  Injured  party's  legal  rights  for  wblch 
he  may  recover  nominal  damages  without 
IHVof  of  the  actual  damages.  O^Brfen  v. 
Qninn,  86  Mont  441,  90  Pac.  166;  13  Cye.  14. 
Tbe  rule  stated  In  tbe  O'Brien  Case  Is: 


"Damages  for  loss  of  business  and  profits 

could  only  properly  come  onder  the  derignation 
'special  damages.'  General  damages  are  de- 
fined to  be  such  as  the  law  implies  and  pre- 
sumes to  have  occnrred  from  tbe  wrong  com- 
plained of  (IS  Cye.  IS),  or  such  damagea  as  tbe 


E9For  other  esses  ss*  same  toplo  and  KBT-HUMBBB  la  aU  Kar-MvuBbsred  dgMts  and  Intesss 
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taw  holds  to  be  the  necesaar;  result  of  the 
action  of  the  defendant  (5  Escy.  of  P).  &  Pr. 
717);  while  spedal  damages  are  such  as  actu- 
ally result  from  the  action  of  the  defendaut, 
bat  are  not  such  a  necessar;  result  that  they 
will  be  implied  by  law.  Root  v.  Butte,  Aoa- 
coDda  &  Pac.  By.  Co^  20  Most  854,  SI  Fac. 
165.  13  Cyc.  18." 

[3]  Tbls  complaint  tg  to  the  effect  that  on 
Octol)er  14,  1916,  plaintiff  purchased  some 
potatoes  of  defendants  at  $1.30  per  bondred- 
weight,  and  on  November  1, 191S,  plaintiff  of- 
fered to  receive  and  pay  for  the  potatoes,  and 
that  defendants  failed  at  all  times  to  make 
delivery.  Prom  this  meager  statement,  we 
are  uniible  to  understand,  as  a  matter  of  law, 
how  any  damage  can  be  Implied  or  presumed 
from  the  wrong  complained  of,  beyond  the 
nominal.  The  damages  complained  of  might 
be  treated  as  general  damages  under  ajfpxo- 
priate  pieadings. 

In  bis  brief,  respondent  says,  "We  have  al- 
ready shown  that  plaintiff  was  a  commission 
merchant  engaged  In  buying  and  selling  pota- 
toes," bat  this  fact  appears  for  the  first  time 
in  the  evidence.  The  complaint  is  silent  re- 
specting any  such  matter.  The  complaint,  as 
It  appears,  does  not  do  more  than  to  allege 
general  damages,  while  evidence  was  errone- 
ously admitted  for  the  purpose  of  proving 
spedal  damages.  We  may  say  that  sections 
6066,  6082,  R.  C  prescribe  rules  for  the  meas- 
uremCTt  of  damages,  and  not  for  the  con- 
struction of  pleadings.  Respnnd^t  cites 
Carlson  v.  Stone-Ordean-Wells  Co.,  40  Mtoit. 
442.  107  Pflc.  419;  BrazeU  v.  Cobn,  82  Mont 
556,  81  Paa  839;  Bussard  ft  Bobson  v.  Hlb- 
ler,  42  Or.  500,  71  Pac.  642;  Johnson  v.  Gil- 
more,  6  S.  D.  276,  60  N.  W.  1070.  We  do  not 
think  these  cases  sustain  re^mndeat's  con- 
tention. The  complaints  flimln  contained 
some  statemmts  which  bron^t  the  damages 
claimed  within  the  rule  of  general  dftmages. 

[4]  Tbe  contract  as  alleged  in  the  com- 
l^alnt.  Is  wlioUy  silent  as  to  ttie  time  of  its 
performance,  and  no  all^tlcn  appears  nam- 
ing any  time,  and  no  statemmt  from  wlildi 
any  particular  time  may  be  inferred,  ocept 
the  statonent  that  tbe  plaintiff  <Aered  to  re> 
ceive  the  potatoes  on  the  Ist  of  November, 
1916.  The  other  party  to  the  contract  may 
have  decided  upon  a  'dUterent  date  for  per- 
formance. If  a  reasonable  time  is  to  be  the 
guide,  It  sbonid  be  alleged.  In  Borough,  etc, 
v.  Atl.  Coast  Elec.  Ca,  68  N.  J.  Law,  73.  62 
AtL  (N.  J.)  231.  the  court  said: 

"The  plaintiff  having  demurred,  we  have  ex- 
amined the  pleadings  suflicieotly  to  see  that  the 
narr.  itself  is  bad.  In  that  the  time  of  the  ma- 
terial traversable  facta  is  not  stated,  viz.,  tbe 
time  at  which  the  defendant  ought  to  have  per- 
formed, and  the  time  at  which  it  failed  to  per- 
form, and  the  time  at  whidi  the  plalDtUTa  right 
of  action  arose.  These  allegations  are  not  only 
rcquir<>d  by  the  roles  of  correct  pleading,  but 


in  a  case  into  whidi  reasonable  time  enters,  they 
are  of  the  essence  of  the  declaration,  not  that 
the  plaintiff  must  prove  the  actual  time  sued 
or  faU,  but  that  it  may  appear  what  relation 
time  bore  to  the  alleged  breach  of  duty,  and 
that  at  least  by  the  plaintiff's  own  showing, 
the  cause  of  action  had  accrued  before  the  com- 
mencement of  the  Boit  Chit  H.  p.  251;  Gould, 
PI.  i  68.'' 

Tbe  same  rule  Is  announced  by  the  follow- 
ing authorities:  9  Cyc  725;  13  C.  J.  729; 
Pope  V.  Terre  Haute  Car  &  Mfg.  Co.,  107  N.  I. 
61,  13  N.  E.  592;  Armstrong  v.  Relde,  47Uls& 
Rep.  609,  M  N.  Y.  Supp.  484. 

Objection  Is  also  made  to  the  admlasIOB  of 
certain  evidence.  These  Questions  may  not 
arise  on  a  retrial  of  this  cause.  We  will  ay, 
however,  tliat  the  facts  as  presmted  in  this 
record  are  not  suflSdent  to  Justify  the  admla- 
Bion  In  eridoice  of  jAaintUTs  exhibits  u 
against  tbe  defoiidant  J<dui  B.  Vallanoe,  but 
that  the  said  e^btts  wore  propo^  admit- 
ted In  evidence  as  agidnst  tbe  d^endant  Fred 
Vallanoe.  That  tbe  court  erred  in  directing 
a  verdict  for  the  plaintiff  is  apparent  from 
the  foregoing  discussimu 

We  believe  that  the  Judgment  and  otOh 
appealed,  from  should  be  reversed,  and  tin 
cause  remanded  for  a  new  trial,  and  we  so 
recommend. 

PER  OUKIAM.  For  the  reasons  given  in 
the  forcing  opinion,  it  is  ivdered  that  the 
Judgment  and  order  aiq;>ealed  from  be  re- 
versed, and  the  cause  remanded  for  a  new 
trtaL 


(60  Moot  -USI 

HAWLEY  V.  RICHARDSON.  (Ne.  4836.) 
(Supreme  Court  of  Montana.  Hay  23.  192L) 

1.  MalMoss  protacstloa  4|s»47  —  Conplalit 
held  to  set  forth  Beoeasaiy  fasts. 

Complaint  alleging  that  defendant  appeartd 
Iwfore  a  justice  of  tbe  peace,  and  mallcioaslr. 
and  without  probable  cause,  made.  subBrribed, 
and  veri6ed  a  complaint  charging  plaintiff  wiA 
grand  larceny  in  stealing  an  automohile.  etCi 
held  to  have  set  forth  all  facts  necessary  to 
state  a  cause  of  action  for  malldoas  proseca- 
tion. 

2.  Appeal  and  error  «=>I052(4)  —  Evideio* 
«=>I62(4)— Warraat  best  avldenoe  of  its  bvi 
ooatents;  error  la  adnlttlng  paroI.evldeMO 
barmlesa  where  lots'  of  warraat  sahuqatifly 

proved. 

In  an  action  for  malldoos  prosecution,  in 
the  absence  of  proof  of  the  loss  or  destmctlAB 
of  the  warrant _on  which  plaintiff  was  arrested 
and  brought  into  court  parol  evidence  of  Us 
contents  or  of  tiie  contents  of  the  indorsemerts 
on  It  was  inadmissible,  btrt  error  In  sudi  ad* 
mission  waa  rendered  harmless  where,  later  b 
the  trial,  the  necessary  proof  was  made  of  tfc« 
I  loss  of  the  warrant 
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3.  Trial  «=»59<2)--^art  hu  dlteratloi  u  to 
ordflr  of  proof. 

The  trial  court  mait  b«  permitted  to  exer* 
dM  a  reaBOoable  diseretioii  as  to  the  order 
of  proof. 

4.  Evideaoo  178  (5)— Proof  of  lots  ol  war- 
rant would  kave  adnlttod  parol  evidem  of 
ooateats,  eta 

Under  Bev.  Codes,  i  7872,  in  an  action  for 
malicioQS  prosecution,  if  proof  of  the  loss  of 
the  warrant  on  which  plaintiff  was  arrested  and 
broosht  Into  court  had  been  made,  oral  testi- 
■0D7  as  to  the  proceediiiKi  in  eonrt,  etc,,  would 
hare  becD  admissible. 

5.  Evidence  1 58  (7)— Parol  evidence  admis- 
sible to  prove  disdiarge  where  warrant  lost. 

In  Tlew  of  Bev.  Codes,  {  9089,  in  an  action 
for  maUcioas  prosecution,  where  the  warrant 
on  which  plaintiff  was  arrested  and  brought  into 
court  was  lost,  parol  evidence  was  admissible 
to  prove  the  fact  that  ndalntifr  waa  dtacharged, 
ph^ntur  not  being  Bmlted  In  aaeh  proof  to  the 
entries  in  the  justice's  docket. 

6.  Evidenoe  <»8^Mallolous  proeeoNtlon  «s» 
8— Proof  ef  flllng  of  complaint  ynnecessary. 

to  an  action  for  malicious  prosecution, 
where  defendant  admitted  he  subscribed  and 
swore  to  the  complaint  agaiust  plaintiff,  U  was 
not  bununbent  on  plaintiff  to  prove  tbe  com- 
plafnt  was  actuaUy  filed,  tbe  presumption  re- 
ferred to  in  Bev.  Code^  |  7962,  subd.  Itf.  aris- 
ing tlut  the  justice's  official  duty  to  file  tbe 
complaint  was  regularly  performed. 

7.  Evideaoe  «94l  I— Oral  testimony  »  to  pre- 
llMlaary  oxamlMtlon  properly  admitted. 

In  an  action  for  malidous  proaeeution, 
plaintiff  cannot  be  held  responsible  for  the 
failure  of  the  justice  before  whom  he  was 
arraigned  to  make  his  docket  entries  safflcienti; 
conplete  to  be  Intelligible,  and,  in  such  con* 
ditioD  of  the  etofi,  oral  teatimony  that  a  pre- 
liminarj'  namination  waa  had  waa  properly 
admitted. 

t,  Mdlolous  proseoetlon  «»2I(I)'>-Advlee  of 
nonprofessional  pereent  no  defense. 

In  an  action  for  malicious  prosecution,  the 
fact  that  defendant  acted  on  the  advice  of  non- 
professional peraona  la  inadmlsrible  to  dunr 
probable  cause. 

8.  Mallofons  prosecntlon  ^20  —  Inatmotlon 
en  probable  oouse  held  correot 

In  an  action  for  malicious  prosecution,  In- 
stmction  that  to  constitute  probable  cause  jus- 
tifylng  institution  of  a  criminal  proaecation  it 
is  only  necessary  there  should  be  evidence  rea- 
sonaUy  warranting  bdief  in  the  guilt  of  ac>> 
ensed,  and  that  It  need  not  be  sufficient  to  In- 
snre  conviction,  properly  stated  the  rale. 

18.  MalMona  proseenUon  «=324(3)~Dlscharg« 
ovMence  of  want  of  probable  eana. 

In  an  action  for  malidoua  proaeeution,  the 
trial  court  did  not  err  in  refu^g  to  give  de- 
fendants requested  Instruction  that  plaintiff's 
disdiarge  by  the  justice  of  the  peace  before 
whom  be  was  arraigned  was  not  any  evidence 
whatsoever  of  malice  on  tbe  part  of  defendant, 
or  want  of  probable  came  tron  which  malice 
may  be  Implied. 


11.  Trial  <^260(l)— iMtmetlont  need  oat  be 

repeated. 

Instructions  requested  by  defendant  appel- 
lant, being  covered  fully  by  another  instruction 
given  by  the  trial  court,  were  properly  refused. 

12.  Mallolons  proseoutlon  «s»2e  —  Strict  Im- 
partially not  roqulred  of  parly  making  com- 
plaint. 

In  an  action  for  malidous  prosecution,  the 
instruction  that  probable  cause  is  a  reasonable 
ground,  or  a  suspidon  supported  by  circum- 
stances suffidentiy  strong  In  themselves  to 
warrant  an  ordinarily  prudent  and  cautious  man 
acting  impartially  and  honeatly  in  believing  a 
crime  ban  probably  been  committed,  was  im- 
proper, as  requirit^  the  party  making  a  crim- 
inal complaint  to  act  with  entire  impartiality, 
and  as  not  taking  into  account  the  drcum- 
stances  snrronnding  him  at  the  time. 

13.  Appeal  aad  orrar  «=3>853— Infttrnotlon  aa- 
MJeotad  to  became  law  of  ease. 

Under  Bev.  Codes,  |  S271,  an  instruction 
given  without  objection  became  tbe  law  of  the 
case,  and  the  Supreme  Court  is  preduded  from 
reversing  tbe  cause  for  error  In  it 

14.  Trial  «=9 1 86— Requested  instruction  In  ao- 
tloa  for  nalielena  proaecatloa  boM  a  eom- 

.  neat  an  evidcaoa. 

In  an  action  for  malidous  proaecntlon,  In- 
struction  requested  by  defendant  that.  In  de- 
termining whether  there  was  probuble  cause 
for  instituting  tbe  criminal  proceedings,  the 
court  might  make  some  allowauee  for  the  fsct 
that  defendant  felt  himself  injurpd  by  the  of- 
fense which  be  alleged  plaintiff  had  committed, 
and  under  the  drcumstances  could  not  be  held 
ea  likely  to  draw  his  condusionB  with  the  im- 
partiality of  a  disinterested  per»OD,  held  im- 
proper aa,  in  effect,  comment  on  the  evidence. 

15.  Trial  «=s272— Defendant  who  did  not  ob- 
Jeot  to  Instruotlen  cannot  complain  of  re- 
fusal to  give  eoafilcUng  lostmotion. 

Where  defendant,  in  an  action  for  malidous 
prosecution,  did  not  object  to  an  instruction 
defining  probable  cause,  he  cannot  complain 
that  the  court  refused  his  offered  and  eonflictiii^ 
instruction  on  the  same  matter. 

16.  Mallolous  prosecution  ^=372(2)  —  Instruc- 
tion deflniirg  offense,  charged  properly  given. 

In  an  action  for  malidous  prosecution,  in- 
struction defining  grand  larceny  in  the  lan- 
guage of  the  statute  held  proper,  as  furnishing 
a  standard  whereby  the  jury  might  determine 
the  question  of  probable  cause. 

17.  Matldons  proseoetlon  «=>7I(1) —Evidenoe 
anffldent  to  take  case  to  Jury. 

In  an  action  for  malidous  prosecution  of 
plaintiff  on  the  charge  of  larceny  of  an  auto- 
mobile, evidenoe  Md  suffident  to  take  the  case 
to  tbe  Jnry. 

18.  Malicious  praeooatlOB  ^s>67  —  Attorneys' 
faaa  aot  reoovemblo. 

In  an  action  for  malidous  prosecution  of 
plaintiff,  who  left  Montana  and  went  into  Min- 
nesota, where,  after  some  preliminary  hearing 
before  the  Governor  of  Minnesota,  plaintiff 
abandoned  liia  iqipoaition  to  extradition,  aitd 


*9>Ver  othsr< 


I  see  same  tople  and  KBT-NITHBBR  la  all  Key-Nnmbersd  DlcesU  aad  Indsxaa 


Digitized  by  Google 


462 


198  PAGDnO 


BBPOBTER 


(Mont. 


came  ToIinitarflT  back  with  a  Mootana  sheriff, 
moae;  paid  by  plaiotiff  to  hla  Minneaota  at- 
torDe;B  did  not  constltnte  a  proper  element  of 
damagea,  being  too  remote. 

Appeal  from   District  Conrt,  Richland 

Oonnt; ;  0.  0.  Hnrley,  Judge 

Action  by  G.  B.  Hawl^  against  H.  N. 
Bicbardson.  From  Judgment  for  plalntlll, 
and  from  order  denying  bis  motion  for  new 
trla^  defendant  appeals.  Order  denying  new 
trial  affirmed,  and  cause  remanded,  with  In- 
structions to  deduct  an  amount  from  the 
judgment  and  the  Judgment,  as  modified,  af- 
Ormed. 

John  A.  Bird,  of  Falirlev,  and  Henrj  O. 
Smith,  (tf  Helena,  for  aiK>eUant 

F.  P.  Lelper,  of  Glendive,  and  Sydnej  Ban- 
ner, of  Butte,  for  respondent 

HOLLOWAT,  J.  miiB  actkm  was  bronght 
to  recover  damages  for  malicious  prosecution. 
Plaintiff  preratled  in  the  lower  court,  and 
dtfendant  appealed  ^om  the  Judgment,  and 
fnnn  an  <nder  denying  his  motion  for  a  new 
trUL 

It  is  alleged  In  the  complaint  tfaat  on  the 
28th  "day  of  May,  1915,  defendant  herein  ap- 
peared before  John  H.  Smith,  a  Jnstlce  of  tha 
peace  at  Sidney,  Mont,  and  maliciously  and 
witbout  probable  cause  made,  subscribed,  and 
verified  a  complaint  diarging  this  plaintiff 
with  grand  larceny  In  stealing  a  certain 
Bulck  automobile;  that  a  warrant  was  duly 
Issued  upon  the  complaint;  that  plaintiff  was 
arrested  in  Minneapolis,  and  returned  to 
Sidney;  that  he  was  arraigned  before  the 
Justice  of  the  peace,  and  given  a  preliminary 
examination;  that,  npon  such  hearing,  eri- 
dence  was  introduced;  that'  defendant  ap- 
peared as  a  witness,  and  testified  against 
the  plaintiff;  and  that,  at  the  conclusion  of 
the  hearing,  plaintiff  was  dlsdiarged,  and 
tl)e  criminal  proceeding  finally  terminated. 
Then  follow  appropriate  allegations  of  plain- 
tiff's damages,  with  a  prayer  for  Judgment 
To  this  complaint  defendant  interposed  a  de- 
murrer, wbi<di  waa  overruled,  and  then  an- 
swered, denying  that  he  acted  maliciously  or 
without  probable  cause,  and  that  plaintiff 
was  damaged  in  any  amount  whatever.  As 
an  affirmative  defense  he  allied  that  on 
May  26,  be  signed  and  verified  a  complaint 
before  John  H.  Smith,  the  Justice  of  the 
peace,  diarglng  plaintiff  with  grand  larceny; 
that  he  first  made  a  full  and  complete  pres- 
entation of  the  facts  to  an  attorney  at  law ; 
that  he  was  advised  that  probable  cause 
existed  for  believing  plaintiff  guilty,  and 
that  he  acted  In  good  faith  upon  the  advice 
of  counsel;  that  thereafter,  on  May  28,  the 
first  complaint  was  dismissed  upon  motion  of 
the  county  attorney,  and  he  then  signed  and 
verified  the  complaint  involved  In  this  action 
at  the  request  and  upon  the  direction  of  the 
county  attorney  after  a  full  and  fair  state- 


ment of  the  facta  bad  been  made.  AH  of  the 
afflrmative  allegations  were  denied  by  the 
reply. 

[1]  The  complaint  sets  forOi  aU  the  factt 
necessary  to  state  a  cause  of  action  (Stephens 
V.  Conley,  48  Mont  3S2,  138  Pac.  189,  Ann. 
Cas.  IGISD,  058),  and  Is  not  open  to  the 
critldsm  that  causes  of  action  are- improperly 
united. 

[2-4]  Complaint  Is  made  of  the  rulings  of 
the  trial  court  in  admitting  evid^ce  of  the 
proceedings  had  before  the  Justice  of  tbe 
peacew  It  was  not  necessary  for  plaintiff  to 
prove  the  Instltntlon  of  the  criminal  pro- 
cee^g,  or  that  defendant  was  the  responsi- 
ble agency  for  It  These  two  facts  are  ad- 
mitted sufficiently  by  the  answer.  The  dock- 
et entries  made  by  the  Justice  of  tbe  peace 
were  introduced  In  evldeace.  bat  fli^  are  m 
meaffer  and  were  kept  after  such  fashion 
that  they  do  not  prove  anything  wbaterer. 
Without'  further  preliminary  proo^  and  orw 
objection,  plaintiff  then  offered  oral  testl- 
m<»i7  that  a-  warrant  was  Issaed  and  serred ; 
that  plaintiff  was  arrested  and  brontfit  Into 
conrt;  that  he  was  giv«i  a  preliminary  ezam- 
lnatt<ui  at  which  witnesses;  Uudndlns  de- 
f«Klant  her^n,  were  examined,  and  tbat 
plaintiff  was  dlschai^ed.  l%e  wammt  Itself 
was  the  best  evidence  that  It  was  Issued  and 
tbe  sheriff's  return  tbe  best^  evidence  of  Uie 
action  taken  under  It  In  the  absence  of 
proof  of  tbe  loss  or  destruction  of  the  war- 
rant parol  evidence  of  its  contents,  or  of 
the  contents  of  the  Indorsonent  on  it  was 
inadmissible  and  the  court  erred  In  its  rul- 
ings, but  later,  during  the  trial,  the  necessary 
proof  was  made  of  tbe  loss  of  fiie  warrant 
and  this.  In  our  Judgment  robs  the  errors  of 
their  harmful  effect  Tbe  qnestlon  resolTes 
itself  largely  Into  one  of  order  of  proof  with 
respect  to  .which  the  trial  court  must  be 
permitted  to  aerdse  a  reasonable  discretltm. 
Stephens  ▼..Elliott  86  Mont  92,  92  Pac.  45. 
We  fail  to  see  wher^  defendant  could  have 
been  prejudiced.  If  proof  of  Oie  loss  of 
the  warrant  bad  been  Introduced  first  the 
competency  of  tbe  oral  testimony  would  be 
beyond  question.  Section  7872,  Ber.  Codes: 
3  Jones  on  Evidence,  S  620. 

[t]  Counsel  for  appellant  Insist  that  the 
fact  thai  plaintiff  was  discharged  could  be 
proved  only  by  tbe  entries  in  the  Justice's 
docket,  but  In  this  they  are  in  error.  Sec- 
tion 9080  of  the  Revised  Codes  provides  that 
the  fact  of  discharge  shall  be  evidenced  by 
Indorsement  on  the  testimony  or  warrant 
As  the  charge  against  plaintiff  was  not  such 
as  that  the  testimony  was  required  to  be  re- 
duced to  writing,  and  filed  as  depoaJtlona, 
under  tbe  provisions  of  section  9087,  the  in- 
dorsement on  the  warrant  would  hare  fur- 
nished the  best  evidence  of  plaintiff's  dis- 
charge, and.  since  the  warrant  was  loat  parol 
evidence  was  admissible  to  prove  ths  fact 
nndw  the  rule  abora. 
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[•1  The  conqAalnt,  signed  and  verlfled  bj 
defendant,  charging  plaintiff  with  grand 
larceny,  was  admitted  in  evidence.  It  bwe  a 
flie  mark,  but  there  was  no  evidence  Uiat  the 
Indorsement  waa  made  by  Smith,  the  Justice 
of  the  peace.  We  think  it  was  not  Incumbent 
npon  plaintiff  to  prove  that  the  complatot 
was  actnally  filed.  Defendant  admitted  that 
he  subscribed  and  swore  to  the  complaint 
,  By  these  acta  he  set  the  machln«y  of  the 
law  in  motion.  It  waa  the  duty  of  the  Justice 
to  file  the  complaint  but  over  bis  action 
plaintiff  had  no  controL  Upon  proof  that  a 
warrant  waa  lasned  and  0ie  snbeequent  pro- 
ceedings had,  the  presnmptlon  arises  that 
official  duty  was  regularly  performed  and 
that  the  complaint  was  dnly  filed.  Secticn 
70G2,  snbd.  15.  Rev.  Codes. 

[7]  If  we  assome  that  the  jnstloe  of  flu 
peace  Is  reqalred  to  ke^  a  do<^et  In  criminal 
eases,  the  plalntitt  cannot  be  held  responsible 
for  bis  failure  to  make  the  entries  snfRdently 
complete  to  be  intelligible,  and  under  the  dr- 
camstances  the  oral  testimony  that  a  pre- 
Umlnary  examlnatlcni  was  had  was  properly 
admitted.  1  Greenleaf  on  Bvld^c^  {  518; 
S  Jones  on  Evidence,  I  623, 

[t]  Upon  the  trial  defradant  sought  to 
show  that,  in  addition  to  his  consultation 
with  an  attorney  at  law,  he  also  consulted 
with  and  secured  the  advice  of  his  wife  and 
the  cashier  of  his  bank,  and  complaint  Is 
made  of  the  rulings  excluding  this  evidence. 
It  1b  the  general  role  that  the  advice  of  non- 
professional persons  Is  Inadmissible  to  show 
iwobable  cause.  20  Cyc.  33 ;  18  R.  C.  L.  60. 

tl]  Complaint  Is  made  of  Instmctlon  Mo.  4 
given  to  the  Jury,  as  follows: 

'H'o  constitute  probable  cause  which  would 
Justify  the  inntitutiOD  of  a  criminal  prosecution, 
it  is  oqIt  necessary  that  there  should  be  evi- 
dence wtUch  reasonably  warrants  a  belief  In 
the  gnSt  of  the  accused;  it  need  not  be  snffi- 
dent  to  insore  a  coni^etion.** 

In  Martin  v.  Corscadden,  84  Mont  308,  86 
Pac  33,  this  court  approved  the  following 
definition  of  "probable  cause": 

*Trobable  cause  la  only  such  a  state  of  facta 
and  drcniQstances  as  would  lead  a  careful  and 
eoudeotions  man  to  believe  that  the  plaintiff 
was  gnUty.'* 

And  In  the  fnrthw  conslderatloa  of  that 
deflniUon,  we  said: 

«b  the  particular  caae,  then,  the  inquiry 
amst  he,  not  whether  the  plaintiff  was  actually 
(uDty,  but  whether  the  facts  and  circumstances 
were  such  as  to  warrant  the  defendant,  as  a 
prodent  and  consdentions  man  to  believe  him 
gDilty.  •  •  •  All  that  is  required  Is  that 
a  prudent  and  consdentioua  inquiry  be  made, 
and  if  It  then  appears  that  testimony  is  at  hand 
or  obtainable  justifying  a  well-foanded  belief 
that  a  violation  of  the  law  can  be  established 
and  a  ctmvietion  secured,  there  is  probaUe 
canse  to  proceed  with  the  prosecution.** 
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Instmctlon  Na  4  teirly  states  ttie  role  as 
announced  in  the  case  above. 

[II]  Ezc^^tlcm  is  ta^en  to  the  refosal  of 
the  trial  court  to  give  defwdanf  s  requested 
Inetmctlon  No.  8,  as  follows: 

"Tht  discharge  of  Hawley  by  the  Justice  of 
the  peace  is  not  any  evidence  whatsoever  of 
malice  on  the  part  of  lUchardaon  or  want  of 
probable  cause,  from  which  malice  may  be 
impUed." 

The  court  did  not  err.  The  same  Question 
waa  i»«sented  and  roled  adrersdy  to  ap- 
pelant in  Gromd  t.  Losal,  48  Mont  2T4, 136 
Pac;  1069. 

[11]  Instructions  1,  2  and  6,  reqoested  by 
defendant  are  covered  fnlly  by  Instmctlon  3 
glvoi  by  the  court 

[12-11]  The  court  refused  to  give  defend- 
ant's reaaested  lnstmcti<nu  8  and  9t  aa 
followa: 

"8.  You  arc  Instructed  tiiat  In  determining 
whether  there  was  probable  cause  for  institut- 
ing the  criminal  proceedings  by  Bldiardson,  yon 
may  make  some  allowance  for  tbe  tact  U  you 
beUeve  it  to  be  a  fact  that  Biebardson  felt 
himself  injured  by  tbe  offense  which  he  alleged 
Hawley  had  committed,  and  under  such  dr- 
cumstances  he  cannot  be  held  as  likely  to  draw 
hifl  conduriona  with  the  same  impartiality  that 
a  person  entirely  didnterested  would  deliberate- 
ly do." 

"9.  Alt  that  was  required  of  Richardson  was 
that  he  should  act  as  a  reasonable  and  prudent 
man  would  be  likely  to  act  under  like  drenm- 
stances." 

However,  the  court  gave  tlie  f<dlowtng 
deSultioo  of  probaUe  canse^  In  Instmctlon 

No.  3: 

"Probable  cause,  as  used  herein,  is  a  reasona- 
ble ground  or  a  suspldon,  supported  by  drcum- 
Btances  sufficiently  strong  in  themselves  to  war- 
rant an  ordinarily  prudent  and  cautious  man. 
acting  impartially  and  honestly,  in  believing  tiut 
a  crime  had  probably  been  committed.** 

We  do  not  approve  this  definition.  It 
requires  the  party  making  a  criminal  com- 
plaint to  act  with  entire  impartiality,  and 
does  not  take  into  account  the  circumstances 
surrounding  him  at  the  time  he  makes  the 
complaint;  but  the  Instruction  was  given 
without  ot>jectIon.  It  became  the  law  of  the 
case,  and  we  are  precluded  from  interfering. 
Section  0271  of  the  Revised  Codes  provides, 
among  other  things: 

"No  cause  shall  be  reversed  by  the  Supreme 
Court  for  any  error  In  instructions  which  was 
not  spedfically  pointed  out  and  excepted  to  at 
the  settlement  of  tbe  instructions  herein  sped- 
fied,  and  such  error  and  exception  incorporated 
in  and  settied  In  the  bill  of  exceptions  as  here- 
in provided." 

See  State  t.  Cook.  42  Mont  829, 112  Pac. 
SS7;  State  T. Thomas,  46 Moot 468»  128  Pac 
688L 
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MdtbOT  do  we  approve  iuBtructlon  8  atwve. 
when  oonsldered  Btanding  alone.  It  amonnts 
In  ^ect  to  a  comment  upon  the  evidence. 
Onr  attention  Is  directed  to  the  case  of  Spear 
T.  Hiles.  67  Wis.  361,  80  N.  W.  611,  wherein 
an  instmctlon  embodying  the  general  provl- 
slons  of  defendant's  requested  instructions  8 
and  0  above  was  approved,  but  ttie  court 
laid  enqAasls  only  upon  the  last  sentence, 
wfiich  Is  defoidanfs  offered  Instruction  8. 
and  did  not  omnment  npoo  the  other  portion. 
If  we  assume  that  Instruction  9  should  have 
been  given,  If  instmctlon  8  bad  correctly  de- 
fined probable  cause,  still  the  court  could  not 
give  that  d^nttlon  and  also  ^ve  Instruction 
8.  The  two  are  essentislly  conflicting,  and 
since  defendant  did  not  object  to  Instruction 
8,  he  cannot  complain  that  the  court  refosed 
his  offered  Instructfon  9. 

Instmctlon  12  tendered  by  tbe  defendant, 
but  refused  by  the  court,  correctly  states  an 
abstract  proposition  of  law,  but  It  has  no 
particular  api^catfon  to  the  facts  of  this 
case;  on  the  contrary,  the  statemmt,  "The 
policy  of  the  law  Is  to  fftvor  prosecutions  for 
crime,"  might  neturally  lead  the  Jury  to  infer 
that,  in  the  (pinion  of  the  court,  plaintiff  was 
actually  guilty  of  the  larceny  with  which  he 
had  been  charged  by  the  defendant 

[II,  17]  Complaint  Is  made  of  instructlw 
4A  given  to  the  jury,  in  which  the  court  de- 
fined grand  larceny  in  the  language  of  the 
statute.  One  of  the  principal  questions  for 
the  Jury's  determination  was:  Were  the  facta 
and  circumstances  such  as  to  warrant  the 
defendant,  as  a  reasonably  prudent  person, 
in  believing  that  plaintiff  was  guilty  of  grand 
larceny?  The  deQnttlon  would  furnish  a 
standard  by  which  the  Jury  might  determine 
that  question,  and  for  this  purpose  we  think 
it  was  given  properly. 

The  plaintiff's  story  of  the  automobile 
transaction  Is  substantially  as  follows:  He 
had  been  engaged  In  purchasing  and  selling 
cattle,  and  had  associated  with  one  Bal- 
colm.  Balcolm  had  issued  checks  against 
plaintiff's  bank  account  in  Falrview,  and 
plaintiff,  fearful  that  the  holders  of  these 
checks  would  sue  blm  and  attach  his  prop- 
erly— the  automobile  In  question,  and  a  cow — 
on  October  7,  1914,  gave  to  defendant  a  bill 
of  sale  of  the  automobile  and  cow,  for  the 
sole  purpose  of  covering  up  the  property  and. 
as  he  presumed,  putting  it  beyond  the  reach 
of  attachment  process.  He  testlQed  that  he 
did  not  owe  defendant  anything;  that  he  did 
not  receive  any  consideration  for  the  alleged 
transfer  and  that  defendant  had  no  interest 
in  or  Hen  upon  the  property;  that  the  cow 
was  afterward  sold  and  the  purchase  price 
paid  to  plaintiff;  that  when  be  came  to 
Falrview,  on  April  25, 1915,  he  told  defendant 
ttiat  he  was  then  going  to  take  the  autwnobile 
to  Minneapolis,  and  did  so.  Defendant 


claimed.  In  effect,  that  the  bill  <tf  sale  was 
givoi  Um  as  security  for  the  payment  of 
$148.26,  wbidi  he  allies  plaintiff  owed  him, 
and  had  not  paid.  If  plaintUTs  story  Is  true, 
defendant  did  not  have  probable  cause,  or 
any  cause  whatever,  for  Institntlnc  the  crim- 
inal action,  and  the  verdict  can  be  accotintfld 
for  only  i^n  the  theory  that  the  Jury  ac- 
cepted plaintiff's  version  as  the  true  <me, 
and  did  not  believe  defendants  testlnoony. 
The  language  of  this  oonrt  In  Gromd  v. 
Lossl,  above,  is  pertinent  here: 

"Of  coarse.  If  the  jury  bad  accepted  the  stoiy 
told  by  the  defendant,  the  inevitable  conclo' 
sion  would  have  been  that  the  plaintUf  was 
guUty  of  the  charge  of  larceny  made  against 
him,  or,  in  any  event,  that  the  proaecatlon  had 
not  been  instituted  without  probable  oanse. 
On  the  other  hand,  having  accepted  the  story 
told  by  the  plaintiff,  with  the  legitimate  infer- 
ences to  be  drawn  from  it,  the  Jnry  were  Jua- 
ti6ed  in  concluding  tbat  the  charge  made  was 
wholly  wittiout  probable  cause;  and,  having  so 
conduded,  they  were  at  liberty  to  infer  that  in 
preferring  the  charge  the  defendant  was 
prompted  t)y  maliciouB  motives."  "All  tbe  an- 
thorities  agree  that,  while  the  plaintiff  must 
prove  both  tbe  want  of  probable  cause  and 
malice  in  order  to  make  a  prima  fade  ease,  they 
also  agree  that,  when  tiie  absence  of  tbe  former 
has  been  established)  the  presence  of  tiie  latter 
may  be  inferred.** 

The  evidence  is  suflldent  to  talce  the  case 
to  tiie  Jury,  and  to  Justify  the  court  In  deny- 
ing a  new  trial 

[It]  Over  objection  of  defendant,  plaintiff 
was  permitted  to  show  that  he  paid  $76  to 
bis  attorneys  in  Minneapolis  to  amiear  be- 
fore the  Governor  of  Minnesota  and  realat 
extradition,  and  the  court  Instructfd  the  Jary 
that,  if  they  found  In  favor  of  plaintiff,  tb^ 
might  take  this  Item  Into  oonidderatlon  as  an 
element  of  damage.  The  evidowe  diacloaes^ 
however,  that,  after  some  preliminary  bear- 
ing before  the  Oovanor,  plaintiff  abandoned 
bis  opposition,  and  came  Tolontarily  with  the 
Montana  sheriff.  Under  these  drcumstancea 
we  think  the  moaes  pald  to  the  Minneapolis 
attorneys  did  not  constitute  a  proper  element 
of  damages.  It  was  altogether  too  remote. 

Other  assignments  of  emv  are  made,  but, 
in  our  Judgment,  they  do  not  warrant  special 
conrideration. 

The  order  denying  a  new  trial  is  afllrmed. 
The  cause  Is  remanded  to  the  district  court, 
with  instructions  to  deduct  975  from  the 
amount  of  tbe  Judgment  as  of  the  dste  of 
the  entry  of  Judgment,  and  as  thus  modlfled. 
It  will  stand  affirmed.  Each  party  shall  pay 
bis  own  costs  of  these  appeals. 

Modified  and  affirmed. 

BRANTLT,  a  and  RETNOLDS,  OOOF- 
EB,  and  GALEN,  JJ^  concur, 
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(60  Moot.  Ill) 

STETTHEIMER  et  ai.  V.  CITY  OF  BUTTE. 
(No.  4324.) 

(Supreme  Court  of  Moataoa.  Ma;  28,  1921.) 

1.  Appaal  and  error  «s>l003— Vardlot  must 
staad  unlM*  agalMt  prefaB'M'UM  of  ovU 
deaoe. 

In  an  action  axainBt  a  dty  inTolving  the 
latter'a  right  to  occupy  portions  of  the  lode 
Btining  claiiD  (or  streets,  assuminc  without  de- 
ciding that  plaintUfa*  title  to  the  ground  occu- 
pied was  comptete,  nevertheless,  if  the  de- 
fendant adduced  proof  sofficieut  to  take  the 
ease  to  the  Jury  upon  the  question  of  its  ad- 
verse occupancy  and  use  for  the  period  pre- 
scribed by  Ber.  Codes.  Si  6432.  6435.  the  find- 
ings of  the  jury  are  not  to  be  disturbed  unless 
the  evidence  preponderates  against  them. 

2.  New  trial  «=>72— Where  evidence  did  aot 
prepoaderate  against  Jury's  finding,  denld  of 
■•w  trial  held  not  abuse  of  disoretloa. 

In  an  action  by  claimants  of  the  lode  min- 
ing claim  to  recover  from  the  city  possession 
of  a  part  thereof  used  for  streets,  where  the 
jtuy  found  in  favor  of  the  city,  unless  the  evi- 
dence preponderates  against  tiie  jury's  finding, 
it  was  no  abuse  of  discretion  to  refuse  plain- 
tiffa  a  new  trial. 

3.  Mnnloipal  corporations  4=964S— City's  open 
aad  Hotorloiis  ooonpatloii  of  land  for  ttroets 
for  10  years  glvM  It  Utia  Iqr  advarso  posses- 
sioa. 

Under  Bev.  Codes  ||  6432,  643S.  construed 
in  eonjonction  with  section  3259.  a  prescriptive 
right  can  be  built  on  public  use  of  land  for 
streets  and  thoroughfares,  when  jurisdiction 
has  been  acquired  by  a  city  and  maintaiued  for 
10  years,  and  snch  proprietorship  for  such 
time  fully  satisfies  sections  1337  and  1340,  pro- 
viding a  general  rule  for  establishing  or  vacat- 
ing highways,  end  the  Jury's  verdict  of  such 
adverse  possession  by  a  city  mnst  stand  ^ere 
tlio  evidence  is  insufficient  to  overcome  the 
presumption  of  each  opan  and  notorious  ad- 
verso  oocnpatioQ. 

Appeal  from  District  Court.  Sliver  Bow 
County;  Edwin  M.  Lamb,  Jadge. 

Action  by  Joseph  C.  Stetthelmer  and  others 
against  the  City  of  Butte,  Verdict  and  Judg- 
ment for  the  defendant,  and  from  an  order 
denying  motion  for  new  trial,  the  plalntlfCa 
appeal.  Affirmed. 

Frank  Woody,  ot  BlUbigs,  B.  K.  Wheeler, 
of  Bntte^  and  A.  A.  Ororud.  of  Helena,  for 
appellants. 

B.      Clinton,  of  Bntte,  for  respondent. 

COOPER,  J.  This  action  involves  the 
right  of  the  defendant  to  use  and  occupy 
portions  of  the  Franbie  lode.  The  premises 
in  dIspDte  are  traversed  by  the  southern  ex- 
tension of  Main  street,  and  by  Kaw  avenue 
from  its  Junction  with  Main  street  to  Its 
outlet  into  Front  street. 

The  plaintlfTs  allege  that  th^  are  the 
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owners  of  the  Frankle  lode  claim,  and  that 
defendant,  without  right,  by  force  of  arms, 
and  against  their  will,  entered  Into  the  pos- 
session of  portions  thereof,  began,  and  are 
still  hauling  and  depositing  dirt  thereon,  and 
withholding  possession  thereof  from  plain- 
under  a  pretended  claim  of  light  thereto. 
The  prayer  Is  that  the  defendant  be  re- 
strained from  further  Interference  with  their 
possession;  that  th^r  title  be. quieted  and 
the  cloud  tbas  cast  thereon  removed.  De- 
fendant's answer  Is  that  for  more  than  30 
years  Immediately  prior  to  April  30,  1013,  as 
against  the  plaintiffs  and  all  others,  it  has 
been  In  the  sole,  notorious,  exclusive,  and  ad- 
verse use  and  possession  thereof  as  public 
streets  and  thoroughfares  of  the  dty  known 
as'Eaw  avenue  and  Main  street;  and  for  a 
period  of  more  than  10  years  next  preceding 
April  30. 1913,  the  people  of  the  dty  of  Butte 
and  the  public  generally  have  used  and  enjoy- 
ed the  portimis  In  dispute  as  such.  These 
averments  ere  put  in  issue  by  plaintiffs'  reply 
thereto.  The  case  was  tried  by  the  court  with 
the  aid  of  a  Jury.  Upon  the  evidence  ad- 
duced, and  under  the  court's  Instructions, 
the  Jury  returned  a  general  verdict  in  favor 
of  the  defendant,  and  Judgment  was  entered 
thereon.  Plaintiffs'  motion  for  a  new  trial 
was  denied,  and  this  appeal  Is  from  that 
order. 

[1,2]  In  the  brief  and  argument,  appel- 
lants confine  the  Issues  for  oar  consideration 
to  the  naked  legal  question  of  the  sufficiency 
of  the  evidence  to  establish  adverse  user  by 
the  city  for  the  period  of  10  years  next 
preceding  the  80tb  day  of  April,  1913.  De- 
spite the  nature  of  the  a^on,  the  case  was 
submitted  to  the  Jury  upon  the  evidence  and 
the  instructions  of  the  court  upon  the  law, 
upon  which  a  general  verdict  for  defendant 
was  returned.  ABsumlng,  without  deciding, 
that  plaintiffs'  title  to  the  ground  occupied 
was  complete,  nevertheless,  if  the  defendant 
adduced  proof  suffident  to  take  tlie  case  to 
the  Jury  upon  the  question  of  its  adverse 
occupancy  and  use  for  the  period  prescribed 
by  the  statute  (Revised  Codes,  H  6432,  &tSS), 
the  findings  of  the  Jury  are  not  to  be  dis- 
turbed on  appeal— onleaa  tiie  evidoice  pre- 
ponderates against  tbem— for  the  rea^ 
that— 

"Since  the  enactment  of  section  6253  of  the 
Bevised  Codes,  on  appeals  in  equity  cases,  this 
court  has  observed  the  rule:  The  findings  of 
the  trial  court  will  not  be  set  aside  nnless 
there  Is  a  decided  preponderance  In  the  evi- 
dence against  them;  and,  when  the  evidence 
as  it  appears  in  the  record,  folly  considered, 
furnishes  reasonable  grounds  for  different  con- 
clusions, the  findings  will  not  be  disturbed." 
Gibson  v.  Morris  State  Bank.  49  Mont,  60, 
140  Paa  76. 

Primarily,  the  question  at  issue  was  one 
for  solution  by  the  jury  and  the  trial  court. 
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"Aa  we  hav«  so  ottea  said,  the  concluBlon  of 
the  Jury  in  sQch  a  case  must  be  accepted  as 
final  and  conclnsive,  subject  to  the  rule,  how- 
ever, that  it  ia  within  the  sound  legal  discre* 
tlon  of  the  tdal  judge  to  grant  «  oew  trial  on 
motion  of  the  losing  par^,  if,  aided  by  hia 
recollection  of  the  appearance  and  conduct  of 
the  witnesses  .in  giring  their  testimony  at  the 
trial,  he  ia  impelled  to  the  condudon  that  the 
eridence  as  a  whole  preponderates  against  the 
verdict.  On-  t.  Haskell.  2  Mont  225;  Western 
M!n.  Supply  6o.  t.  Melaner,  48  Mont  174,  13tt 
Pbc  44;  Gibson  t.  Morria  State  Bank  [supra.] 
Otherwise  the  motion  should  be  denied.  In  no 
case  win  the  conclusion  of  the  trial  judge  in 
diwosing  of  tiie  motion  b«  revised  by  this 
court  except  for  manifest  abuse  of  discretion." 
Jones  T.  Shannon,  66  Mont  225,  175  Pac.  8S2. 

The  action  Is  of  equitable  cognizance. 
Barnard  Realty  Co.  t.  City  of  Butte,  48  Mont 
102,  1B6  Pac.  l(m;  Id.,  65  Mont  384,  177 
Pac  402.  Unless,  therefore,  the  evidence 
does  proponderate  against  the  findings  of 
the  Jury,  it  was  no  abuse  of  discretion  to 
refuse  plaintiffs  a  new  trial.  Robltallle  t. 
Boolet,  68  Mont  06,  161  Pac.  163;  Pope  t. 
Al^Dder,  86  Mont  82, 92  Pac.  208, 565.  The 
reason  wbj  this  is  so  Is  made  apparent  from 
the  language  of  Chief  Jostlce  Brantly,  ex- 
jwesslng  the  (pinion  of  this  court  <xi  r^ear^ 
ing,  In  the  case  last  dted,  viz.: 

"Though  the  evidence  is  presented  in  ques- 
tion and  answer,  it  ts  in  cold  type,  without  the 
gestures;  behavior  or  appearance  of  the  wit- 
nesses, and  often,  as  in  tiiis  case,  the  Illustra- 
tions made  by  them  through  the  medium  of 
maps,  diagrams  and  other  instrumentalitiefl 
used  to  make  their  statements  intelligible.  It 
would  be  manifestly  out  of  place  for  this  court 
t<>  undertake  to  try  a  case  and  determine  it  as 
does  the  district  conrt" 

[3]  Upon  the  trial  below,  seven  witnesses 
testified  that  BCaw  avenue  and  the  portion  ot 
Main  street  in  .dispute  had  been  conttnuously 
traveled  as  streets  and  highways  for  a  period 
ranging  from  17  to  20  years  prior  to  the  trial. 
Other  persons  were  present  to  testify  to  the 
same  thing.  They  were  not  put  upon  the 
stand  because  of  a  rule  of  the  court  which 
limited  the  witnesses  upon  the  one  point  to 
that  number.  At  least  three  of  the  seven 
witnesses  produced  by  the  defendant  had 
been  employed  at  Its  expense  In  directing 
or  doing  the  work  of  grading,  leveling,  sur- 
facing, and  filling  in  the  strip*  of  ground 
within  the  confines  of  Kaw  avenue  and  the 
portion  of  Main  street  in  dispute  at  various 
ttmes  during  that  period.   In  this  coDdlUon 


of  the  evidence,  the  presumption  tliat  the  pro- 
perty In  diq»ute  had  been  occupied  and  used 
by  the  city  openly  and  notoriously  adverse  to 
plaintiffs'  legal  title  for  more  than  10  yt>ars 
before  the  commencement  of  the  action  has 
not  been  overcoma  The  finding  of  the  Jurj- 
to  that  effect  places  it  beyond  revision  by 
this  court  Under  sections  6432  and  5435  a 
prescriptive  right  can  be  built  upon  public 
use  of  land  for  streets  and  thoroughfares, 
when  Jurisdiction  has  been  acquired  by  the 
city  authorities  and  maintained  for  a  period 
of  10  years,  aa  the  proof  here  shows  It  was. 
These  sections  oS  the  Codes,  in  nrnJuDCtioD 
with  section  3259,  were  so  construed  In  Bar- 
nard Realty  Co.  t.  Cl^  of  Butte,  48  Hoot 
111,  112,  186  Pwx  lOeS,  as  this  language  ex- 
emplifies: 

"lliat  the  streets  of  tlwse  mnnidpalitlei  are 

subject  to  the  control  of  the  municipal  author- 
ities is  true.  Section  3259,  Bev.  Codes.  That 
the  provision  in  question  does  not  in  terms  re* 
fer  to  them  Is  also  true.  Bat  taking  sectioai 
1337  and  1340  together,  a  legislative  intention 
is  clearly  evinced  to  provide  a  general  rale  by 
which  highways  of  every  character  may  be  ea- 
tablisbed  or  vacated.  The  latter  sectimi  bu 
reference  to  those  highways  enumerated  in  the 
former,  to  streets,  etc.,  as  well  as  to  comity 
roads;  and  though  the  only  public  authority 
mentioned  is  the  board  of  county  commiasios- 
era,  it  cannot  be  conceived  that  the  Legislatnre 
.  by  this  reference  alone  intended  that  this  board 
ahocld  thereafter  have  control  of  the  atreeti 
of  cities  and  towns,  or  that  these  should  be  ei- 
tabllRhcd  by  methods  other  than  those  pre- 
scribed for  the  establishment  of  county  roads." 

Upon  that  point — ^tfae  only  one  seriooaly 
controverted  by  plaintiffs — the  Jury  found, 
not  only  that  the  public  had  enjoyed  con- 
ttnuons  and  uninterrupted  use  of  the  prem- 
ises in  dispute,  but  that  by  building  up  and 
maintaining  them  as  streets  of  the  city  the 
defendant  had  assumed  and  maintained  pro- 
prietorship and  jurisdiction  over  them  for 
the  full  period  named  In  the  statute^  Hits 
fully  satisfied  the  requirements  of  sectiMV 
1B37  and  1340  of  the  Revised  Codes. 

An  examination  of  the  authorities  upon 
which  appellants  rely  for  a  reversal  of  the 
ruling  of  the  trial  court  discloses  the  fact 
that  they  are  all  based  upon  statutes  differ 
ent  in  language  and  In  terms  from  our  own, 
and  are  not  authori^  upon  this  appeaL 

The  order  ai>pealed  from  is  afllrmed. 

BRANTLT,  a  J.,  and  BDTNOLDB,  HOL- 
LOW AT,  and  OAUIN,  JJ.,  concur. 
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PACIFIC  OAS  A  ELECTRIC  CO.  V.  AL* 
MANZO  at  aL   (No.  1857.) 


(Snpreme  Oonrt  of  Arlaona.   Jmw  7*  1921.) 

1.  Fraad  ^>64(l)  —  Whotlior  atatoaoat  la 
oplatoi  Is  for  Jary. 

As  a  geDeral  propoaltlon,  the  expression  of 
an  opinioD  which'  Is  understood  to  be  only  an 
opinion  does  not  render  one  liable  for  fraud; 
but,  where  It  is  impossible  to  determiDe  ss  a 
matter  of  law  whether  a  statement  Is  a  rep- 
resentation of  a  fact  which  the  defendant  in- 
tended should  be  understood  as  true  of  his  own 
knowledge  or  an  expression  of  opinion,  the 
question  is  one  for  the  Jury. 

2.  Appeal  sad  error  «:=>I002— Fiadiags  oa 
oaafllotlag  evldeace  coacluslve. 

Finings  of  a  jury  based  on  conflicting  evi- 
dence are  condudTO  upon  the  Supreme  Court 
on  appeal. 

8.  Appeal  and  error  ^rOIO(l)— Seopo  of  re- 
view of  flndings  that  statements  oonatitutsd 
frasdulent  representations  of  fact. 

The  Supreme  Court  on  appeal  from  a  Judg- 
ment involving  finding  that  certain  atatements 
were  fraudulent '  repreaentations  of  fact,  snd 
not  mere  opinions,  can  only  determine  as  to 
whether  the  statements  were  such  that  one 
might  reasonably  Infer  from  them,  taking  into 
consideration  all  the  dreomstancea  surround- 
ing their  utterance,  that  H  was  Intended  by 
tiis  one  who  used  them  that  they  should  carry 
to  the  persons  to  whom  they  were  spoken  the 
weight  of  spoken  facts,  and  not  be  regarded 
merely  as  the  npresslon  of  opinign. 

4.  Rslease  «=>17(2)— Statement  of  no  eauso 
of  sotloa  may  eonstltnto  fraal  vltlatlns  re- 
lease. 

If  employer  of  plaintUTs  son  represented  to 
plaintiff,  in  order  to  prevail  on  him  to  execute 
a  release  of  damages  arising  from  the  son's 
death,  that  plaintiff  had  no  cause  of  action 
Sgainst  defendant,  and  that  the  accident  was 
the  boy's  fault,  witbont  believing  such  repre- 
sentations to  be  true,  and  plaintiff  believed  such 
representations  and  so  believing  executed  the 
release,  such  representations  coostitoted  fraud 
and  vitiated  the  release,  if  the  representations 
were  false. 

5.  Rslease  <^l7(2)-^tatement  that  father  of 
wrongfully  killed  sod  would  have  to  pay 
funeral  admissible  on  question  of  fraud  in 
obtaining  release. 

In  an  action  to  recover  damages  for  the 
death  of  a  son,  it  was  proper  for  the  Jury  to 
wnsider  a  statement  of  defendant's  representa- 
tives,  "If  you  do  not  sign  that  paper'  you  will 
have  to  pay  the  funeral,"  referring  to  a  release, 
on  the  question  of  fraud  In  obtaining  the  re- 
lease, which  provided  for  payment  funeral 
expenses  by  defendant. 

8.  Rsleaao  «5357(2)— Evidonoa  keld  to  show 
fraud  Im  obtainlao  ralsase  from  paroata  of 
daeoaaorf  sarvait  hold  for  laiy. 

In  an  action  under  the  Employers*  UahlUty 
Law  to,  recover  damages  for  death  of  a  son, 

evidrrcp  held  sufficient  to  snstain  the  finding  of 


7.  Dtatb  ^a»87— Loss  to  piroata. 

In  an  action  nnder  ttie  Bmploysrs'  Liability 
Law  to  recover  damages  for  the  death  of  a  son, 

parents  are  entitled  to  have  the  Jury  consider  in 
fixing  damagea  what  the  parenta  would  probably 
receive  from  the  son  after  reaching  his  ma- 
jority, as  well  as  previous  to  that  time,  and  this 
is  to  be  determined  by  consideration  of  the 
boy's  treatment  of  bis  parents,  his  health,  his 
habits,  bis  Indnstry,  and  his  abUi^  and  Inclina- 
tion to  help  his  parents. 

8.  Trial  Erroneous  Instraetloa  law  of 
ease  to  be  followed  by  Jary. 

An  instruction,  although  erroneous,  Is  tbs 
law  of  the  case  until  reversed,  and  should  be 
followed  by  the  jury,  even  though  in  doing  so  a 
verdict  which  accords  with  its  idsaa  of  right 
cannot  be  returned. 

9.  Trial  €=>337— Reversible  error  where  Jury 
does  not  follow  Instruction  though  arroneous. 

Where  jury  in  assessing  damages  does  not' 
follow  the  court's  instruction  as  to  the  messare 
of  damages,  and  awards  damagee  which  would 
be  excessive  under  the  Instruction  as  given,  a 
judgment  based  thereon  must  be  reversed,  since 
the  jury  cannot  constitute  itself  a  judge  of  the 
law  as  well  as  the  facta. 

10.  Death  •9=>99(3)— $3,000  held  not  sxeesslvo 
for  death  of  19  yesr  old  son. 

A  verdict  of  $3,000,  in  addition  to  S800  ex- 
pended by  defendant  under  a  release  fraudu- 
lently obtained,  was  not  excessive  for  the  deatb 
of  a  aon  19  years  of  age,  strong  and  well  uid 
industrious,  who  regularly  gave  his  mother  his 
earnings,  amounting  to  $3  per  day,  for  the  sup- 
port of  the  family  under  the  Bmi^oyera'  Lia- 
bility Law. 

Appeal  from  Supertrar  Oooit,  Maria^ia 
County;  F.  H.  I^man,  Jadgk 

Actim  bf  Angel  Aimaw^  ami  -  another 
against  the  Padflc  Gas  ft  Blectrlc  Cranpeny. 
Prom  a  Judgment  for  plalntlffa,  defendant  ap> 
peals.  Reversed  and  remanded  wltb  dlreo* 

tl<«Ui. 

R.  B.  Sloan,  0.  R.  Holtoo.  B.  O.  Scott,  and 
BuIIard  ft  Jacobs^  all  of  Phcnlx,  for  app^ 

lant 

T.  J.  Croaff  and  S.  B.  Pufih  both  of  Phoe- 
nix, for  appellees. 

McALISTER,  J.  This  action  was  brougbt 
under  the  Employers'  Liability  Iaw  (Rev.  St 
1913,  pars.  3153-3162)  by  Angel  Almanso  and 
Dolores  Almanxo,  appelleeS)  against  the  Paci- 
fic Gas  ft  Electric  Company,  a  corporatltm, 
appellant,  to  recover  damages  for  the  death 
of  their  minor  son,  Jesus  Almanzo,  and  from 
a  Judgment  for  them  in  the  sum  of  $3,000 
and  an  order  overruling  Its  motion  for  a  new 
trial,  appellant  appeals. 

It  appears  from  the  complaint  that  appel- 
lant was  engaged  in  erecting  a  building  the 
framework  of  which  was  iron  and  steel,  and 
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*  that  In  tbe  prosecatloii  of  this  work  a  derrick 
run  by  electric  power  was  used  for  hoisting 
materials;  that  Jesus  Almanzo,  a  boy  abont 
19  years  of  age,  was  employed  as  a  laborer  In 
connection  with  this  work,  and  while  In  the 
performaoce  of  his  duties  as  such  laborer,  on 
August  28, 1919,  was  seriously  Injured  by  the 
derrick's  breaking  and  falling  upon  him,  and 
that  within  a  few  hours  thereafter  he  died 
from  the  injury;  that  the  accident  arose  out 
of  tfa«  employment  and  was  due  to  a  condl* 
tioD  or  conditions  of  such  occupation  or  em- 
ployment, and  not  to  the  negllgeDce  said 
Jesus  Almanzo;  that  said  Jesus  AiinsmtA  was 
abte>bodied.  oomarried,  without  any  estate, 
but  was  rec^Ting  V3  per  day  at  the  time  of 
his  death,  and  was  the  saie  support  of  taia 
paruits,  who  bad  four  other  children,  rang- 
ing from  8  to  17  yean  of  ageu 

A  geaera\  demurrer  which  iMw  OTemded, 
a  plea  in  bar,  and  a  general  denial  constitute 
the  answer.  In  bar  of  the  action  appellant 
alleged  that  on  August  29, 1919,  the  appellees, 
Angel  Almanso  and  Dolores  Almanzc^  for  a 
c(mslderatlon  of  $800  made,  executed  and  de- 
Urered  to  the  appellant  a  release  from  any 
and  all  actions,  causes  of  action,  claims,  or  de- 
mands by  reason  of  any  damages  or  loss 
which  they  had  sustained,  or  might  thereaft- 
er sustain,  in  consequence  of  the  death  of 
their  son,  Tbe  release  Is  in  the  words  and 
figures  followlDA  to  wit: 

"In  conrideration  of  the  payment  of  fire 
hundred  ($500)  dollars,  to  us  In  band  paid  by 
tbe  Padfie  Oas  &  Electric  Company,  tbe  re- 
ceipt whereof  is  hereby  confessed  and  acknowl- 
edged, and  in  consideration  of  the  further 
payment  of  the  funeral  expenses,  not  exceed- 
ing two  hundred,  and  fifty  ($2fi0)  dollars,  and 
the  bill  of  the  St.  Joseph's  Hospital,  not  ex- 
ceeding twenty-five  ($25)  dollars,  and  the  bill 
of  Dr.  Brockway,  not  exceeding  twenty-five 
($20)  dollars,  we,  Angel  Almanzo  and  Do- 
lorea  Almanzo,  father  and  mother,  respectively, 
of  Jesus  Almanzo,  deceased,  a  minor  of  the  age 
of  eighteen  years,  jointly  and  severally,  do 
hereby  release  and  forever  discharge  the  said 
the  Pacific  Gas  &  Electric  Company  from  any 
and  all  actions,  causes  of  actions,  claims,  and 
demands  for,  upon,  or  by  reason  of  any  dam- 
age, loss,  or  injury  which  heretofore  have  been 
or  which  hereafter  may  be  Buatained  by  us  or 
either  of  in  consequence  of  that  certain  ac- 
cident occnrring  on  or  about  August  28,  1U19, 
at  the  plant  of  the  said  the  Pacific  Oas  &  Elec- 
tric Company  in  the  city  of  Pb<sniz,  county  of 
Maricopa,  and  state  of  Arizona,  wherein  the 
•aid  Jeans  AIman<o  sustained  diverse  inju- 
ries, both  internal  and  external,  resulting  in 
his  death. 

"It  being  farther  agreed  and  understood  that 
the  payment  of  the  said  five  hundred  ($500.00) 
dollars  and  tbe  further  payment  of  the  said 
fnneral,  hospital,  and  doctor  expenses  is  not 
to  be  construed  sa  an  admission  on  the  part  of 
the  said  the  Pacific  Gas  &  Electric  Company 
of  any  liability  whatever  In  consequence  of  said 
■eeident, 

witneaa  whereof  we  hare  hereunto  set 


our.  hands  and  seals,  respeetlTdy,  ttis  2tth 
day  of  Angnat,  1919. 

"Angel  Almanso. 
bar 

*^olores  X  Almaasa. 
mark 

"Witness  to  mark: 

"Lesser  H.  Gometzlcy. 
"W.  a  Homberger.** 

In  fh^  r^ly  appellees  admit  aignlng  ths 
release,  but  allege  that  It  waa  procured  Iv 
duress,  undue  Influence,  fraud,  and  misrepn- 
sentatlon^  and  in  suppwt  of  audi  allegations 

set  up: 

That  the  release  was  presented  to  appellees 
at  a  time  when  the  body  of  their  son  was  m- 
buried  and  while  both  of  them  were  suCcnsi 
great  mental  anguish  and  were  weak  from 
weeping,  and  that  they  were  at  said  time  ia- 
capable  of  resistance  against  tbe  importuaitiet 
made  by  defendants  to  compel  them  to  sign 
the-  same;  that  at  said  time  Lasser  H.  tior- 
netzky  snd  W.  G.  Uornberger  presented  to 
them  an  instrument  for  their  signatures  and 
offered  to  pay  them  $500  and  all  the  funeral 
expenses  and  doctor  bills  on  account  of  tbe  In- 
jury and  death  of  their  son;  that  these  plain- 
tiffs were  then  asked  numerous  questions  by  the 
said  representatiTes  of  tbe  defendant  regarding 
their  affairs,  and  refused  at  first  to  consider 
the  release  and  requested  said  parties  to  lesvc 
them  alone  and  come  back  some  other  time 
which  they  refused  to  do;  that  "the  defendant 
through  its  said  representatives  stated  to  these 
plaintiffs  at  said  time  that,  if  they  did  not  take 
this  money  and  sign  the  said  release  which  they 
had  presented  to  them  that  night,  they  wonld 
not  have  an  opportunity  to  do  so  again,  and 
represented  to  tbe  plaintiffs  that  the  death  of 
the  deceased  waa  caosed  by  his  own  fault,  and 
that,  unless  they  accepted  the  money  and  signed 
the  paper  at  this  time,  they  could  recover 
nothing  on  account  of  his  said  death;  that 
these  plaintiffs  did  not  know  at  said  time  ttiat 
the  said  statement  that  the  injury  and  death 
of  the  deceased  was  caused  by  his  own  negli- 
gence was  untrue,  and  did  not  know  how  same 
was  caused,  bat  relied  upon  the  representatioas 
of  tbe  defendant  aforessid,  which  representa- 
tions were  untrue  and  fraudulent,  and  the  plain- 
tiffs  only  signed  their  names  and  accepted  the 
said  sums  on  account  of  relying  upon  tbe  same; 
that,  in  fact,  tbe  deceased  met  bis  death  whOe 
in  due  care  for  his  own  safety,  and  these  plain- 
tiffs have  since  learned  that  tbe  defendant  Is 
liable  to  them  nnder  the  Liability  Act  for 
damages  in  a  large  amount,  ss  set  out  In  their 
complaint;  that  at  tbe  time  of  signing  siid 
release  these  plaintiffs  believed  In  and  rcUed 
upon  all  the  representations  made  by  the  de- 
fendant, and  on  account  ot  tbe  mental  agiMy 
and  BulTering  and  weakness  of  irill  which  tbey 
were  undergoing  at  said  time  and  in  the  death 
chamber,  as  aforesaid,  and  tbe  persistenee  irf 
said  agents  of  the  defendant,  were  not  com- 
petent to  fully  consider  the  said  matter  and 
were  unduly  influenced  and  could  not  resist 
the  said  importunities  to  sign  tiie  said  paper; 
that  tbe  ssid  amount  so  received  by  them  snd 
for  their  benefit  is  inadequate  and  unconadon- 
able  and  does  not  adequately  compensste  then 
for  the  damage  received  by  them  in  the  ptm* 
ilea.'* 
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[1  ]  Tlie  employment.  Its  hazardous  cbarao- 
ter,  EDd  the  fact  that  the  Injury  resultiug  hi 
death  was  due  to  a  ccmdltlon  of  the  employ- 
moit,  and  not  to  the  negligence  of  the  de- 
ceased, are  in  no  way  contested.  Tbe  defoise, 
othfflr  than  a  claim  that  the  award  Is  exces- 
dre^  Is  a  settlement  as  evidenced  by  the  re- 
lease. The  court  eliminated  the  qnestion  of 
undue  influence  in  procuring  the  release  hy 
instructing  the  jury  that  there  was  not  suffi- 
ctoit  evidence  to  sustain  sudk  charge,  but 
■obmltted  Its  procmemcoit  thiuugh  fraud  and 
mlsrepresoitatloii.  AKiellant  urges  that  the 
reply  does  not  all^e,  nor  does  the-evldence 
disclose  any  facts  ofAablisbing  fraud  or  mis- 
r^resentatimi,  for  the  reason  that  the  allega- 
tion as  well  as  the  proof  In  substantlaticm  of 
It  Is  merely  an  opinion  of  the  officers  of  the 
defendant  company  and  la  not  therefore  ac- 
tionable. It  Is  true  as  a  general  proposition 
Oiat  the  ttrpressim  of  an  <9inion.  which  is  un- 
derstood tobeonlyan  tqjtinlon  does  not  render 
one  liable  for  fraud.  People  T.  Fedkens,  1S3  N. 
X.  678. 47  N.B.  888;  HedinT.  Minneapolis  8ui^ 
glcal  Instltote,  85  U  B.  A.  417,  ttOt&  There 
are  maaj  ezceptioos  to  this  goienLl  rale,  how- 
ler, for  **it  Is  often  Impossible  to  detomlne, 
as  matter  of  law,  whether  a  statement  Is  a 
representatim  at  a  fiict,  whidi  the  defendant 
intended  should  be  tmdwstood  as  true  of  his 
own  knowledge,  or  an  expreesloa  of  oplnloD, 
and  when  such  Is  tbe  case  the  qneatlon  is  one 
for  the  jury."  12  R.  a  U  446.  par.  190; 
Stubbs  T.  JotmsMi,  127  Blass.  210.  "EacAcase 
must  In  a  large  measure  be  adjudged  upon 
its  own  circumstances."  Hedln  t.  Minneapo- 
lis Sni^cal  Institute,  above;  Beeves  v.  Com- 
ing (a  C.)  01  Fed.  774.  This  necessitates  a 
brief  review  of  the  facts  concerning  the  pro- 
curing of  the  release. 

The  accident  occurred  about  8  o'clod  In 
the  afternoon,  and  tbe  boy  was  immediately 
removed  to  the  boq)ltal,  where  he  died  about 
two  or  three  hours  afterward.  Tbe  father 
heard  of  tbe  accident,  went  immediately  to 
the  plant,  and  then  to  the  hospital  where  the 
boy  had  been  taken.  From  there  be  went 
home,  returning  very  soon  afterwards  to  the 
hospital,  where  be  remained  until  the  boy 
lUed,  about  6:30  o'clock,  after  which  he  re- 
turned to  the  plant  to  inform  Mr.  Homberger, 
superintendent  of  defendant  company,  of  tbe 
death,  but  did  not  find  blm.  Some  one  at  tbe 
idant,  however,  telephoned  the  superintendent 
of  tbe  accident  and  death,  and  that  the  fath* 
er  was  there  looking  for  him.  He  ttien  went 
home,  and  in  an  hour  or  so  Mr.  Homberger  ar- 
rived there,  and  took  him  to  the  ctHnpany's  of- 
fice, where  they  found  Hr.Aller,  tbe  general 
manager.  Soon  lAsser  H.  Oometzky,  who  had 
charge  of  tbe  claim  d^>artment  of  the  Carl  H. 
Anderson  Insurance  Agency,  through  which 
the  defendant  company  had  been  insured  cov- 
ering Injuries  to  its  employees,  arrived.  At 
this  meeting  tbe  death  of  the  son,  the  funeral 
arrangementB,  and  a  settlement  were  dla> 


cussed.  Five  hundred  dollars  and  the  funeral 
expenses  not  to  exceed  $250  or  iSOO  were  of- 
fered, and,  according  to  appellant's  testimo- 
ny, was  more  or  less  tentatively  agreed  upon, 
though  Angel  Almanzo  testifies: 

"That  night  tbey  wanted  to  fix— Mr.  Aller  told 
me  they  were  all  handling  tbe  job,  and  I  was  a 
pretty  good  old  man,  and  the;  wanted  to  treat 
me  good.  I  says,  .'All  right;  thank  yoo.'  He 
said,  *I  want  these  men  to  give  you  $500,  and 
I  am  going  to  give  you  all  tbe  funeral,  make 
yon  pretty  nice  funeral.'  That  is  all  I  cared 
for  tiien;  I  didn't  ask  for  any  money  but  they 
offered  me  $500.  I  left  my  wife  home  and  my 
boy  lying  dead  at  tbe  hospital  at  that  time.** 

No  papers  of  any  kind  were  signed  that 
night.  Worn  tbe  (Mee,  l^r.  Homberger  took 
Almanso  to  the  undertaker's  to  arrange  for 
Qie  funeral,  and  about  S  o'clock  tbe  folloirtng 
morahig  from  bis  bouse  to  the  priest  to  make 
further  funeral  arraiUEemoits,  and  from 
there  to  tbe  Insurance  oBkce  at  the  Adams 
Hotel,  where  the  release  was  drawn  up,  aftor 
whlcb  Angel  Almanio^  Mr.  Homberger,  Mr. 
Gometzky,  and  a  Hiss  Kingsbury  went  to  ap- 
pellees* home,  where  tbe  release  was  signed. 
Almanzo  testifies  concerning  this  occurrence 
as  follows: 

"When  she  made  that  mark  my  wife  was 
like  this,  lying  down  on  the  rocking  cbair  like 
that;  sbe  was  picked  up  from  the  floor  Port- 
ly before  we  came.  Sbe  was  in  this  condition, 
and  I  set  a  small  table  close  by  ber.  I  grabbed 
her  band  when  tbey  told  roe  that  we  bad  to 
sign,  if  we  dldnt  we  would  have  to  pay  all  the 
expenses  and  wouldn't  get  anything,  because  it 
was  my  boy's  fault.  I  believed  It  then,  but 
after  a  while  I  found  h  wasn't  true.  That  ia 
the  reason  I  come  to  yon  people  to  get  my 
case.  I  can  iwear  tbat  my  wife  never  signed 
ber  name;  she  don't  know— they  told  me  that 
she  had  to  sign;  if  we  didn't,  I  wouldn't  get 
anything.  That  man  told  me  that,  that  man 
over  there.  •  •  •  At  that  time  I  did  not 
know  the  drcnmatanees  as  to  how  be  was 
Uned." 

The  witness  Manoela  Roblez,  ■  young  wo- 
man in  tbe  Almanzo  home  at  the  time  the  re- 
lease was  signed,  testified  as  follows: 

"The  next  day  after  the  acddent  I  saw  two 
men  and  one  lady.  I  do  not  know  whether 
these  were  the  same  two  men  or  not;  I  know 
two  men  came  up  to  their  rooms  and  a  lady 
came  with  them.  Tbe  two  men  totd  Mr.  Al- 
manzo to  sign  the  paper.  Tbey  said  to  faim 
tbe  first  time,  Tou  got  the  money  to  pay  the 
funeral?'  Mr.  Almanzo  said,  'No.'  And  the 
men  told  him.  Ton  don't  sign  tbat  paper  you 
dont  get  nothing,  and  yon  wiU  have  to  pay  the 
funeral.'  He  said  it  was  the  boy's  faulc  Q. 
Who  said  that?  A.  The  mens.  I  don't  know 
which  one;  one  of  those  men  over  there." 

After  tbe  release  was  executed  and  deliv- 
ered, a  check  for  $000  was  delivered  to  ap- 
pellees, and  Mr.  Goraetzky  took  Angel  Al- 
manzo to  the  bank  and  aided  blm  In  getting 
itauhed. 
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The  witnesses  for  appellant  denied  that 
appellees  were  told.  Just  before  the  release 
was  executed  or  at  any  other  time,  that  if 
th^  did  not  sign  It,  tbey  would  have  to  pay 
all  of  the  funeral  expenses  and  would  not 
get  anything  because  it  (his  death)  was  the 
boy's  own  fault 

[2-4]  It  Is  not  within  the  province  of  this 
court  to  say  whether  these  statements  were 
or  were  not  made;  that  was  purely  a  ques- 
tion of  fact  for  the  Jury  under  the  evidrace 
submitted.  It  can  only  be  determined  by  us 
whether  they  are  8u<^  that  one  might  rea- 
sonably infer  from  them,  taking  Into  con- 
sideration all  the  circumstances  surrounding 
their  utterance,  that  It  was  intended  by  the 
one  who  used  them  that  they  should  carry 
to  the  persons  to  whom  they  were  spoken 
the  weight  of  facts,  and  not  be  regarded  mere* 
ly  as  the  expresaloa  of  an  optniou.  Accord- 
ing to  Angel  Almanzo's  testimony,  he  was  at 
the  time  greatly  disturbed  over  the  death  of 
his  son  and  In  no  condition  to  discuss  a  mat- 
ter of  this  kind.  His  boy's  body  was  yet  nn- 
borled.  He  knew  nothing  of  the  circum- 
stances of  the  accident,  nor  whether  he  bad 
a  cause  of  action,  for,  so  far  as  the  record 
diBcloaes,  he  had  talked  with  no  one  cm  the 
■object,  and  when  told  by  the  managing 
agents  of  the  defendant  company  that  it 
was  the  boy'a  fault,  that  he  could  not  get 
anything,  it  seems  clear  that  he  might  have 
ttaon^t  this  a  fact,  coming  as  it  did  from 
one  who,  be  supposed,  knew  better  than 
hims^  how  Oie  aoddoit  occurted. 

"If  the  facts  are  not  equally  known  to  both 
sides,  then  a  statement  <d  opinion  by  the  one 
who  knows  the  facts  best  involves  very  often 
a  statement  of  a  material  fact,  for  he  impliedly 
states  that  he  knows  facta  which  justify  his 
opinion." 

"Sometimet  a  statement  of  an  opinion  ia 
neceaaarily  based  upon  a  fact  or  carries  with  it 
such  an  InfereDce  of  fact  that  it  cao  be  inter- 
preted as  a  statement  of  fact,  and  where  it  is 
known  to  be  false  and  made  with  intent  to  de- 
cdve,  it  may  be  acti<mable." 
-Olston  T.  Oregon  Water  Power  St  Ry.  Co., 
52  Or.  848,  96  Pae.  1095,  20  L.  B.  A.  (N.  &) 
915. 

Tb»  fact  that  the  matter  was  discussed 
with  him  even  before  the  fufteral  arrange- 
moitB  bad  been  made  ml^t  have  appealed 
to  the  jury  as  pressing  tihe  matter  with  un- 
dne  haste  and  as  being  prompted  by  a  desire 
to  get  the  release  before  appellees  had  had 
an  4wortnnlty  to  consult  conned  aa  to 
tiielr  ri^ts,  and.  If  this  be  true,  the  jury 
conM  have  concluded  that  the  statements 
ttat  the  acddrat  was  the  boy's  own  fault 
and  that  appellees  would  get  nothing  out 
<tf  it  did  not  represent  the  real  belief  of 
those  making  them,  but  resulted  largely 
traa  fear  of  the  result  of  an  action  and  was 
Intended  to  mislead.  That  tb^  were  not 
tme  la  oncluslvdy  ahown  by  the  Jurj'a  var- 
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diet  and  by  the  Implied  admission  of  lia- 
bility, by  the  defendant's  failure  to  offer  any 
defense  on  the  merits  as  well  as  by  Its  pay- 
ment of  some  consideration  for  the  release. 
We  think  the  Supreme  Court  of  Oregon,  In 
the  case  of  Woods  v.  Wikstrom,  67  Or.  681, 
135  Pac  102,  correctly  states  the  law  in  a 
sltuati<m  of  this  kind  In  the  following  lan- 
guage, to  wit: 

"If  the  defendant  represented  to  the  plain- 
tiff, in  order  to  prerai]  on  him  to  execute  the 
release,  that  the  accident  was  unavoidablev  tad 
that  he  bad  no  eause  of  action  againat  him, 
without  •  believing  said  representations  to  be 
tme,  and  the  plaintiff  believed  said  representa- 
tions, and,  so  believing,  executed  the  release, 
saeh  representations  constituted  fraud  and  viti- 
ated said  release,  it  the  representations  were 
false." 

[S]  It  was  proptt  Cor  the  Jury  to  consldtf 
the  other  part  of  the  statement  testified  to 
by  Angel  Almanzo  and  Mannda  Btibles,  '^f 
yon  do  not  sign  that  paper  yoa  will  have 
to  pay  the  funeral,**  on  the  matter  ot  fraud, 
after  the  question  of  undue  Influence  had 
lieen  eliminated  from  the  case  by  ttie  conrfs 
instruction.  It  Is  true  that  appdleea  would 
have  beoa  compelled  to  meet  the  expenses 
of  the  ftmeral  before  they  could  have  col- 
lected damages;  yet  In  Uie  tame  that  tbey 
would  be  out  these  eipowes  ultimate  fbe 
statement  was  not  true  U  appellees  bad  a 
good  cause  of  action,  for  in  that  event  th^ 
would  be  recovoed  as  a  pn^er  demuit'iHt 
damage. 

[I]  We  are  tilearly  of  the  oniiAoa  that  Ow 
evidence  on  the  questioa  ot  frand  ia  audi 
that  the  court  would  not  have  been  Jnstifled 
in  refusing  to  sutenlt  the  case  to  the  jury  as 
requested  by  appellant.  We  realise  the  cor- 
rectness of  the  following  statemmt  tj  the 
Supreme  Conrt  <tf  Washington  in  tlie  caia 
of  Cortes  V.  Spokane  International  Bj,  Oa. 
(Wash.)  191  Pac.  820,  to  wit: 

"Releaaes  of  this  kind  are  like  any  other  writ- 
ing, and  are  not  to  be  lightly  overcome.  If 
tbey  are  not  induced  by  fraud,  false  reprewn- 
tations  or  overreaching,  they  must  be  sustainel 
The  testimony,  to  aostaln  the  diaqce  «C  fitaad, 
must  be  dear  and  convincing.** 

.  Under  the  facts,  however,  we  cannot  nj 
as  a  matter  of  law,  contrary  to  the  Andlnga 
of  Oie  jury,  that  there  was  no  fraud  In  jfn- 
curing  the  aignatures  of  axHpellees  to  ttw 
release. 

It  is  urged  tliat  (be  judgment  is  exceastre 
by  practically  ttie  entire  amoimt  (tf  |3,00IX 
and  In  support  of  this  contmtlai  appdlut 
cites  the  fkct  that  at  the  time  of  his  death 
Jesus  Almanzo  was  Just  19  years  at  age  sad 
earning  |3  per  day;  that  if  he  had  Ilnd 
lie  could  not  have  worked  over  600  dajs  be- 
tween tjie  date  of  his  d^th  and  tiw  attain- 
ment of  his  majority,  when  his  pamtv 
would  no  long^  be  entitled,  as  a  mattn  ol 
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Mw,  to  hU  eamlngB;  tbat  at  b«rt  be  could 
have  earned  during  mis  time  a  total  of 
only  ¥1,800,  and  from  this  abould  be  deduct- 
ed tbe  fSOO  paid  for  tbe  release,  which 
mmld  leave  S1,000  to  cover  his  own  mainte- 
nance for  a  period  of  two  years  and  the  loss 
to  appellees.  CDbls  c<Hite&tlon  Is  based  on 
the  court's  Instructions  that  the  loss  of  serv- 
ices tor  which  appellees  could  recover  .  Is 
limited  to  the  pnrttaUe  earnings  of  the  eon 
during  his  mliuirlty  leas  Hie  cost  of  his  own 
maintenance,  and  on  the  furtbw  spedflc  In- 
struction that  "the  diances  of  snrrival  and 
of  his  ability  and  wfllingness,  If  he  should 
become  ot  age^  to  mxpport  the  idalntlffs,  are 
matters  too  ragoe,  uncertain,  and  remote 
to  rater  Into  an  estimate  of  sudt  loss." 

[7]  As  applied  to  fbe  facts  of  the  ease, 
tfils  Instruction  does  not  prescribe  tbe  prop- 
or  measore  of  ^mage.  It  Is  true  that  a 
child's  earnings  are  his  own  after  1m  be- 
comes 21  jwars  of  age,  and  In  a  sense  any 
service  he  may  then  render  his  paronts  la  v<A- 
a&tary;  yet  that  fe611n«  of  gratitude  and 
affection  In  every  dntlfol  ddld  which  leads 
him  always  to  the  succor  of  needy  (la  rents 
is  rec(«nlsed  by  that  provision  ot  the  Em- 
ployers*  Liability  Law  which  makes  the  em- 
ployer liable  In  damages  to  the  parents  of 
ft  son  (or  daui^tei)  who  loses  his  life  in  the 
ennfloyment  under  ctrcomstances  giving  rise 
to  ft  cause  d  action,  when  neither  widow  nor 
chlldrea  survive,  and  the  fact  that  he  Is  over 
21  years  of  age  wiU  not  In  itself  defeat  sucb 
fts  action.  TlM  support  the  parents  will 
probably  receive  from  him  after  he  reaches 
his  majority,  as  well  as  previous  to  that 
time.  Is  the  proper  guide,  and  tbls  Is  de- 
termlned  by  a  consideration  of  tbe  boy's 
treatment  of  his  parents,  his  health,  his 
habits,  his  industry,  his  ability  and  inclina- 
tion to  help  his  parents.  If  the  boy  Is  one 
who  realises  his  responsibility  and  desires 
to  perform  his  filial  duty  to  the  extent  of 
his  ablU^,  the  attainment  of  his  majority 
wOI  in  no  way  lessen  bis  laudable  efforts  In 
this  direction.  Even  when  a  boy  of  this 
diaracter  bikes  upon  himself  the  responsibil- 
ity of  a  family  of  his  own.  his  sense  of  duty 
In  this  r^rd  still  remains,  and  is  aCTected 
only  by  tbe  limitation  sucb  increased  obli- 
gation Imposes. 

[I,  I]  At  tbe  time  of  his  death  Jesus  Al- 
maozo  was  19  yeara  of  age,  strcmg  and  well, 
and  industrious ;  he  regularly  gave  his  moth- 
er his  earnings  for  the  support  of  the  family, 
and  shortly  before  his  death  expressed  a 
desire  to  Join  the  army ;  one  of  his  reasons 
for  such  a  step  being  that  he  might  learn 
something  by  which  he  could  increase  his 
earning  power  and  thus  be  able  to  do  more 
for  his  parents.   These  are  evidently  the 


conalderatloiui  by  which  the  Jury  was  guided 
in  arriving  at  the  amount  of  Its  verdict,  for 
it  Is  <aear  that  tbe  Instructtous  on  this  sub- 
ject were -disregarded.  Sucb  a  verdict  could 
have  be^  reached  in  no  other  way,  for  It 
cannot  be  figured  that, within  the  2  ronaln* 
Ing  years  of  the  son's  minority  be  could  liave 
earned  at  the  wages  he  was  rec^vlng  at  the 
time  of  his  death  a  total  of  over  f 1,800;  and  if 
from  this  the  cost  of  bis  own  maintenance  for 
that  period  be  deducted  there  would  remain 
at  best  only  about  $1,000  or  f 1,200.  But  ap- 
pellees contend  that  the  Jury  evldaitly  felt 
that  he  might  have  Increased  hla  earning 
power  sufficiently  during  tiie  2  years  to  earn 
within  that  time  $8,000  above  bis  own  main- 
tenance. It  would  hardly  seem  possible, 
however,  that  a  boy  19  years  of  age,  follow- 
ing <aily  ordinary  labor,  could  so  improve 
himself  within  such  a  slunt  time  as  to  enable 
him  to  earn  as  modi  more  than  he  had  there- 
tofore earned  as  would  be  required  to  oi- 
able  him  to  help  his  parents  to  the  extent 
of  $3,000,  or  would  have  made  his  estate 
at  the  Old  of  2  years,  in  case  of  his  death 
at  that  41me,  worth  to  them  $3,000  lees 
the  amount  he  adgbt  give  them  during  that 
period.  The  Instruction,  although  erroneous, 
was  the  law  of  the  case  until  reversed,  and 
Blunld  have  been  followed  by  the  Jury,  even 
tbouA  in  doing  so  a  verdict  which  accorded 
with  Its.  Ideas  of  right  could  not  have  been 
returned.  Under  our  system  of  Jury  trial 
procedure  the  Judge  ot  the  court  determines 
the  law  ct  the  case  and  the  Jury  the  facts, 
and  to  allow  the  Jury  to  constitute  itseU 
the  Judge  of  the  law  as  well  as  the  facts 
would  violate  this  fundamental  principle. 
To  affirm  this  Judgmat,  however,  It  will  be 
necessary  to  permit  sndi  a  d^urture,  but 
the  fact  tbftt  In  this  particular  case  it  would 
lead  to  a  proDet  result  would  not  Justify  the 
establishment  of  such  a  dangerous  prece- 
dent 

[10]  Tb6  only  alternative  to  ordering  a 
new  trial  is  an  affirmance  at  tbe  Judgment 
upon  the  filing  by  appellees  of  a  ranittitur 
in  the  amount  held  to  be  excessive,  but  it 
would  be  manifestly  unfair  to  them  to  otHo- 
pel  them  to  remit  a  part  ot  a  Judgment 
wliich  is  excessive  mly  when  measured  by 
tbe  wnmg  standard.  A.psiy  the  prt^r  rule, 
and  the  Judgment  is  not  excessive,  ^pel- 
lees  are  entitled  to  have  a  Jury,  guided  by 
tbe  proper  measure  of  damage,  say  Just  how 
much  they  should  receive  as  compensation 
for  the  death  of  th^  son. 

Tbe  Judgment  of  the  lower  court  Is  re* 
versed,  and  the  case  remanded,  with  direo- 
tlons  to  grant  a  new  triaL 

BOSS,  CI     uid  BAKBR,  X,  eononc. 
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(22  Ariz.  445) 
VERDE  COMBINATION  COPPER  CO.  V. 
REITO.   (No.  1882.) 

(Supreme  Court  itt  Arizona.    Jane  7,  19fil.) 

1.  Dismissal  and  nonsuit  ^=»8I  (9)— Appellant 
waived  error  In  reinstatement  of  case  by  ap- 
pearing, demurrinfl,  and  entering  on  trIaJ. 

Uoder  Civ.  Code  1913,  par.  600,  empower- 
lag  the  court  to  relieve  against  a  judgment,  or- 
der, or  proceeding  within  6  months,  where  a 
cause  was  dismissed  becaose  plaintiff  was  not 
present  when  it  was  called,  and  the  feourt  rein- 
stated it  6  montha  and  11  days  Cbereafter,  de- 
fendant, by  not  objecting,  \>vt  appearing  and 
demurring  and  agreeing  to  setting  for  trial,  and 
'  bj  entering  on  trial,  waived  the  error. 

2.  WItnasset  «s»255(4)— Where  hospital  rec- 
ord did  not  refresh  witness  physician's  men- 
ory,  testimony  therefrom  was  properly  ax- 

(duded. 

In  an  action  for  personal  injaries  where  a 
physician  did  not  remember  the  oise  or  what 
operation  was  performed  npon  the  plaintiff,  and 
the  hospital  record  did  not  refresh  his  memory 
and  the  record  card  was  not  properly  authenti- 
cated and  he  did  not  write  it  or  identify  the 
writer  or  handwriting  and  he  bad  not  looked  it 
over  the  time  it  was  made  to  see  if  it  was  cor- 
rect, it  was  proper  to  mutain  an  objection  to 
the  witness  testhnony. 

3.  Damages  9=»l32(8)--$6,000  for  permanent 
Injury  to  right  hand  and  arm  and  severing 
of  tendons  held  not  exoessiva. 

Where  plaintiff  was  rigbt-bended,  and  the 
Injury  consisted  of  the  severing  of  the  nerves 
and  tendons  extending  from  the  fingers  along 
his  right  arm,  and  at  the  time  of  the  trial  the 
tendons  bad  not  knitted  together,  the  fingers 
had  -drooped  and  had  limited  motion,  the  arm 
and  hand  were  greatly  weakened,  and  the  In- 
jury permanent,  and  he  lost  seven  or  eight 
months'  time  before  he  cot^d  work  again  and 
suffered  considerable  pain,  a  verdict  for  $6,000 
damages  was  not  excessive. 

4.  Damages  i9s>33  —  Defense  that  servaafs 
damages  would  have  been  much  loss  but  for 
venereal  disease  not  available. 

In  a  servant's  action  for  personal  Injuries, 
an  objection  that  plaintiff  was  afflicted  with  a 
venereal  disease  which  prevented  or  retarded 
the  healing  processes,  and  bat  for  such  disease 
.  the  injury  would  not  have  been  so  serious  and 
his  daiaage  mudi  lessened,  is  not  avaikble. 

Appeal  from  Saperior  Onirt,  TaviMtal 
C9ounty;  John  J.  Sweeney,  Judge. 

Action  by  Elao  Relto  against  the  Verde 
Combiuatim  Copper  Company.  Verdict  and 
Judgment  for  plaintiff,  and  the  defendant 
uppeala.  Affirmed. 

Anderaon,  Gale  &  Nllsson  and  R.  H.  Morri- 
M>n,  all  of  Prescott,  for  appellant. 

Armstrong,  Lewis  A  Kramer,  ct  Plioenlx, 
f  w  appellee, 

BOSS,  0.  J.  Action  nnder  Employers'  lia- 
bility Law  for  dam^^  for  personal  injnry 


alleged  to  have  been  sustained  by  plaintiff- 
appellee,  Relto,  while  he  was  working  as  a 
mucker  In  defendant-appellant's  mine.  There 
was  a  verdict  and  Jud^ent  for  plaintiff  for 
$6,000.  . 

The  suit  was  *  commenced  by  filing  com- 
plaint November  9, 1917.  The  answ«.  consist- 
ing of  demnrrera,,  special  denials,  and  the 
plea  that  Injury  was  caused  by  plaintiff's 
negligence,  was  filed  December  C,  1917.  Oc- 
tober 7,  1918,  on  motion  of  defendant's  coun- 
sel, according  to  minute  entry,  plaintiff  mak- 
ing no  appearance,  tbe  cause  was  dismissed. 
April  17,  1919,  plalntifr  moved  that  order  of 
dismissal  be  Tacated  and  case  reinstated. 
This  motI<m  was  argued  by  counsel  for  both 
parties  and  granted.  September  29tb,''  by 
agreement,  tbe  demurrers  were  submitted 
without  argument.  Ifay  4,  1920,  by  agree* 
ment  of  counsel,  tbe  case  was  ordered  set  for 
trial,  on  May  19,  1920,  on  wbich  date  the 
trial  was  started. 

[1]  Appellant  assigns  as  error  tbe  courts 
order  reinstating  tbe  action  aft^  It  had  been 
dismissed.  It  will  be  noted  from  tbe  above 
statement  of  facts  that  the  case  was  not  dis- 
missed for  want  of  prosecution,  but  solely  be- 
cause the  plaintiff  was  not  present  when  It 
was  called.  Tbe  motion  to  dismiss  was  oral, 
and  tbe  reasons  tor  it  are  not  given.  For  6 
montlis  and  11  days  it  remained  a  dismissed 
case,  when,  one  day,  plaintiff  orally  moved 
Its  reinstatement,  but  upon  what  grounds  the 
record  does  not  show.  This  latter  motloa 
was  argued  by  both  plaintiff  and  defendant 
and  granted.  Tbe  case  thereupon  became,  if 
it  bad  not  always  been,  a  live  one  If  what 
was  done  was  legal.  Paragraph  600,  CItII 
Code,  empowers  tbe  court  to  relieve  against, 
modify,  or  set  aside  a  judgment,  order,  or 
proceeding  wltbln  6  montlis  after  ^try  up- 
on good  cause  shown,  and  this,  appellant  as- 
serts, settle  It  that  tbe  court  was  wlttumt 
power  to  rdnstate  tbe  case  after  tbe  lapse 
of  6  months  fnnn  tbe  date  of  the  fl'f"'— t 
order. 

It  is  not  certain  that  appellant  resisted  the 
motion  to  reinstate.  The  only  Informatiai 
we  have  upon  that  Is  that  be  argued  it 
After  the  order  of  reinstatement,  tbe  appel- 
lant not  only  did  not  object  to  the  Jurisdic- 
tion of  the  court,  but  appeared  In  tbe  pres- 
entation of  the  demurrer,  and  later  agreed 
to  the  setting  down  of  the  case  for  trial  on 
a  fixed  date,  and  on  that  date  entered  apon 
trial  without  protest  It  would  sean  that 
If  tbe  court  did  commit  error  in  relnstatiiis 
the  case,  the  appellant  waived  It  by  there- 
after submitting  to  the  Jurlsdlctlok  Of  the 
court  without  further  objection. 

It  Is  argued  by  appellee  that  tbe  motion 
to  dismiss  should  bave  been  in  writing,  and 
appellee  served  with  a  copy  thereof  in  order 
to  have  given  the  court  Jurisdiction  to  dis- 
miss the  case,  and  he  dtes  In  support  there- 
of paragraphs  669-663,  Olvtl  Code.   We  do 
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not  deem  it  necessary  to  dedde  whetber  this 
queetion  is  legally  correct  or  not  In  the  re- 
cent case  of  Toung  Mines  Co.  r.  Blackburn, 
196  Fac.  167,  tbe  same  question  that  we  have 
bere  was  decided  adversely  to  appellant's 
contention.  If  tlie  appellant  was  dlssatis- 
fled  wltb  the  order  reinstating  the  case,  it 
should  have  appealed  from  that  order. 

[t]  The  next  assignment  of  error  Is  based 
upon  the  ruling  of  the  court  In  rejecting  cer- 
tain evidence  offered  by  appellant.  It  arose 
In  this  way:  Dr.  Eaull,  the  surgeon  in 
charge  of  the  United  Verde  Hospital  where 
appellee  was  treated  for  his  Injuries,  testi- 
fied that  In  the  files  of  the  hospital  w^  the 
record  of  a  man  by  the  name  of  Bloo  Reito, 
kept  on  a  r^lar  record  form;  that  be  did 
not  know  who  filled  it  out,  but  It  was  a  nilrse 
or  some  person  delegated  to  do  that  part  of 
the  work ;  that  It  showed  that  Reito  was 
treated  for  or  on  account  of  the  appellant,  and 
that  the  witness  was  the  Bui^eon  who  at- 
tended  to  the  (deration;  that  be  always  dic- 
tated the  operative  procedure,  somebody  else 
taking  it  down,  but  that  'he  could  not  recall 
dictating  this  particular  record,  it  being  after 
a  period  of  three  years ;  that  be  knew  what 
the  record  said  was  done  to  this  patient,  hav- 
ing recently  read  it  He  stated : 

"I  know  nothing  from  memory  about  this 
case.  I  woatd  not  have  known  the  patient, 
I  don't  think,  had  I  seen  him  on  the  street 
The  only  Way  In  which  I  know  what  was  done 
is  what  it  says  In  our  record  at  that  time  three 
years  ago.  I  have  no  independent  recollection 
ttf  anything  that  occurred  that  isn't  In  the  rec- 
ord." 

The  court  sustained  an  objection  to  an 
oCTer  to  prove  by  Dr.  Kanll  "what  the  record 
was,"  and  of  this  ruling  appellant  complains. 
We  think  the  ruling  was  clearly  correct.  The 
witness  only  knew  the  contents  of  the  card 
from  having  recently  inspected  it  It  did  not 
refresh  his  memory,  for,  if  be  ever  had  any 
connection  with  the  operation,  he  bad  total- 
ly forgotten  it  The  card  was  not  properly 
authenticated.  The  witness  did  not  write  It 
or  identll^  the  writer  or  the  handwriting. 
He  did  not  look  it  over  at  the  time  it  was 
made  to  see  If  it  was  a  correct  statement  of 
what  occnrred.  He  could  not  say  what  was 
on  the  card  was  what  be  dictated  at  the 
time  of  the  opmtlon  or  ttiat  be  actually  dic- 
tated anything  that  was  <m  the  card.  The 
writer  of  the  record  was  not  produced  and 
asked  to  verlCy  It  as  true. 

The  law  wltb  reference  to  the  use  of  mem- 
oranda to  refresh  the  memory  of  witnesses  Is 
very  weU  stated  in28R.aL.0(»l.il8O,a8 
follows: 

"Sh»  cases  In  vUcb  writings  or  memoranda 
may  be  used  by  a  witness  to  assist  and  re- 
fresh his  memory  are  to  some  extent  accurate- 
ly settled,  and  are  confined  priucipaUy  to  two 
cases.  One  Is,  where  the  witness  has  no  in- 
dependent recollection  of  the  facts  or  drcum* 
stances,  and  where  a  co&aultatlon  of  the  writ- 


ing fails  to  recall  a  distinct  recollection  of  the 
circumstances  to  bis  memory.  In  this  case,  if 
be  testifies  that  he  once  knew  the  facts,  and 
a  memorandum  of  them  was  made  at  the  time 
or  soon  after  they  transpired,  whidi  he  knew 
to  be  correct,  that  memorandum  may  be  used  to 
refresh  his  memory,  although  he  bas  no  present 
recollection  of  the  events.  *  *  •  Another 
case  wbertf  the  use  of  memoranda  is  always 
permitted  by  a  witness  Is  where  the  witoess 
can,  after  consulting  the  memorandum,  testify  , 
to  the  facts  to  wbidh  it  relates  from  independ- 
ent recollection." 

Dr.  Eeull's  testimony  clearly  did  not  fall 
within  either  of  tbe  rules  above  stated.  He 
bad  no  Independent  recollection  of  attending 
the  appellee  or  of  what  was  done  for  bim,  or 
the  character  of  his  Injuries.  Tbe  memoran- 
dum which  was  proposed  to  be  used  was  not 
one  of  bis  own  making,  and  he  could  not  say 
whether  It  was  correct  or  not 

[3]  The  only  other  complaint  Is  that  the 
damages  awarded  appellee  are  excessive.  It 
is  suggested  that  the  Jury  acted  under  the 
tnfiucnce  of  passion  and  prejudice,  but  there 
Is  nothing  In  the  record  to  sustain  this  sug- , 
gestlon,  unless  It  be  the  mere  fact  of  the ' 
size  of  tbe  verdict.  The  appellee  was  a 
miner.  He  was  right-handed,  and  tbe  Injury 
he  received  was  on  bis  right  hand  or  forearm 
near  the  wrist,  and  consisted  of  a  severing  of 
tbe  nerves  and  tendons  extending  from  the 
fingers  along  the  arm.  At  the  time  of  the 
trial  these  tendons  bad  not  knitted  together, 
and  the  fingers  of  the  band  dfooped  and  bad 
limited  motion.  Tbe  right  hand  and  arm 
was  greatly  weakened.  The  Injury  Is  of  a 
permanent  character.  Appellee  lost  some  7  or 
8  months'  time  before  be  could  work  again, 
and  the  evidence  shows  he  suffered  consider- 
able pain  by  reason  of  tbe  Injury.  We  can- 
not say.  In  view  of  the  evidence,  that  tbe  ver- 
dict was  so  exorbitant  as  to  Imply  any  pas- 
sion or  prejudice.  It  may  seem  somewhat 
high,  and  more  than  we  would  have  given 
ourselves,  but  tbe  Jury  are  tbe  Judges  of  the 
facts,  and  their  verdict  upon  the  question  of 
damages  is  binding,  unless  It  is  made  very 
clear  that  tbey  have  exceeded  all  reasonable 
bounds. 

[4]  Ai^llant  also  makes  the  point  that 
appellee  was  alBlcted  with  a  venereal  disease, 
which  prevented  or  retarded  the  healing  pro- 
cesses of  nature,  and  that  but  for  such  dis- 
eased condition  of  bis  body  tbe  injury  would 
not  have  been  so  serious  and  his  damage 
much  lessened.  Tbe  evidence  as  to  whetber 
the  appellee  was  afflicted  as  contended  or  not 
was  In  sharp  conflict,  bnti  if  it  be  granted 
that  appellee  was  diseased,  we  do  not  under- 
stand that  appellant  could  take  advantage  of 
that  fact  as  reducing  its  liability.  The  prox- 
imate cause  of  appellee's  damages  was  not 
the  presence  of  any  bodily  disease,  but  tbe 
injury  Infilcted  In  severing  the  tendons  of 
his  arm.  That  Injury  wohld  have  been  the 
same  whether  he  was  side  or  weU.  U  atck, 
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of  course  the  bealing  processes  might  bare 
been  Interfered  with,  bat  this  would  aggra- 
vate, rather  than  leflsen,  the  damages,  fi  R. 
C.  U  436,  I  10. 

We  bare  concluded  that  the  judgment  of 
the  lower  court  should  be  affirmed;  and  it  la 
accordingly  ao  ordered. 

BAKKB  and  UcAUSTEB,  JJ.,  eoncar. 


(33  IdKho,  TBI} 

LITTLE  V.  BURLINGHAM  tt  SL 

(Snpreme  Court  of  Idaho,  iiaj  17,  1921.) 

1.  Taxation  ^686  —  Desortptloa  la  tax  sale 
certlfloate  held  losufllclent 

Beld,  that  a  tax  sale  certificate  describiog 
the  laodB  aoM  as  "75.18  A  in  S^SW*.  Sec. 
13,  ^ivp.  7,  Range  S,"  is  invalid  by  reason  of 
the  buuffldencjr  of  such  deacriptton. 

2.  Taxation  «=»686,  764(3)— Tax  sale  oertlfl> 
eate  with  Insufflolent  description  Invalid; 
deed  based  on  Insnfflclent  tax  sale  oertlflcate 
Invalid. 

▲  tax  sale  certificate  containing  an  insuffi- 
cient description  la  invalid,  and  a  deed  based 
thereon  Is  likewise  invalid,  either  by  reason  of 
insufficieocy  of  the  description  in  the  deed,  or, 
as  in  this  case,  by  reason  of  the  fact  that  the 
description  la  the  deed  is  not  snbsUntially  the 
name  as  that  appearing  In  the  certificate. 

Appeal  from  District  Goort,  Qem  Oonnty; 
Bd  L.  Bryan,  Judge. 

Action  by  Andrew  Little  against  Justin  M. 
Bnrlingham  and  another  to  quiet  title.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

rniwley  &  Kodsdi  and  If artin  Jb  Cameron. 
aU  of  Boise,  and  Blnley  Monroe  and  J.  P. 
Beed,  both  of  I!&nmett,  for  appellant. 

Geo.  C.  Hnebener,  of  Bmmett,  for  respond- 
oit  BurllDgbam. 

Martin  &  Martin  and  Wyman  ft  Wyman, 
all  of  Bolsa,  for  respiHidait  little^ 

BTTDOB,  J.  This  action  was  brought  by  ap- 
pellant to  quiet  title  In  bim  to  certain  real 
estate  in  Oem  county,  described  In  his  amend- 
ed complaint  and  In  the  deeds  upon  which 
be  relies  as  the  south  half  of  the  southwest 
q:narter,  section  IS,  township  7  north,  range 
8  west  of  Boise  meridian.  This  appeal  Is 
from  a  judgment  dismissing  the  action. 

The  material  facts  as  disclosed  by  the  rec- 
ord are  as  follows:  That  resptmdent  Burllng- 
ham  Is  the  owner  and  In  possession  of  the 
lands  above  described ;  that  respondent  John 
Little  holds,  by  asslgnmrat  from  tbe  Boise 
Title  ft  Trust  Company,  a  mortgage  tbere<m 
dated  Septend)er  21,  1912.  to  aecare  tlie  pay- 


ment of  14^,  togetlier  wiOi  Interest;  that 
appellant's  claim  of  title  to  said  lands  as 
alibied  in  his  amended  complaint,  la  based 
upon  two  tax  deeds  issued  by  Uie  Emmett 
Irrigation  district,  Oem  county;  that  one  of 
said  deeds  Is  dated  March  21.  1917,  and  tbe 
other  November  26,  1917;  that  the  former 
deed  Is  based  upon  tax  certificate  No.  13, 
dated  September  2,  1913,  tor  delinquent  as- 
sessments levied  the  district  for  1012: 
and  the  latter  upon  tax  certificate  No.  197, 
dated  September  1,  1914,  for  delinquent  as- 
sessments for  1913;  that  the  description 
of  the  lands  given  In  said  certificates,  as 
well  as  that  contained  In  two  other  oertlfl- 
cates,  numbered  11  and  196,  which  were 
Introduced  In  evidence.  Is  as  follows:  "75.18 
A  in  8=SW*,  Sec.  13,  Twp.  7,  Range  8"— 
and  that  each  of  the  respondents  offer- 
ed and  tendered  to  appellant  payment  of 
all  money  due  him  by  reason  of  money  paid 
for  said  tax  cerdflcates,  costs,  penalties,  and 
Interest,  or  whaterw  anm  fbenfye  cqnlty 
might  reqnire.  . 

[1]  Numerous  errors  have  been  assigned, 
but,  as  we«  view  the  case,  it  la  only  neces- 
sary for  us  to  consider  one  question  present- 
ed thereby,  viz.  whether  tbe  tax  sale  certlfl- 
cates  contain  a  sufficient  description  of  the 
land  upon  wblcta  to  base  valid  tax  deeds. 

Upon  tbe  authority  of  Wllscm  t.  Jarron, 
23  Idaho,  068.  131  Paa  12,  we  are  of  the 
<^nlon  tliat  this  question  mnst  be  answered 
in  the  negative,  rorthermore.  there  is  a 
total  vartapee  between  tb»  desci^tlon  In  flie 
certificates  and  in  the  deeds. 

(2]  A  tax  sale  certificate  containing  an 
Insnffident  deserlptton  la  Invalid,  and  the 
deed  based  therecm  mnst  likewise  be  Invalid, 
either  by  reason  <tf  Insnffldency  of  the  de- 
scription in  tbe  deed,  or,  as  In  this  ease,  by 
reason  of  tbe  fiict  that  the  descrtptloi  In 
tbe  deed  is  not  substantially  the  same  ss 
that  appearing  In  tbe  certificate.  WHsoo  v. 
Jarron,  supra;  Gaboon  v.  Soger,  31  Idaho, 
101,  168  PtiC.  441;  IHckersmi  v.  Hsnsen,  82 
Idaho,  18,  177  I^c.  760.  An  Irrigation  dis- 
trict cannot  issue  a  valid  tax  deed  nnless  Uie 
delinquency  certificate  upon  whldi  the  deed 
is  based  contains  a  soffldent  description  of 
the  property  sought  to  be  conveyed  thereby. 

Other  questions  presented  on  this  appeal 
have  been  examined,  but,  since  the  point  above 
decided  Is  decisive  of  this  appeal,  we  find  it 
unnecessary  to  disco  ss  them. 

From  what  has  been  said  It  follows  that 
the  Judgment  of  the  district  court  should  be 
affirmed ;  and  It  Is  so  ordered.  Ousts  an 
awarded  to  respondents. 

BIOB,  a  J.,  and  DUNN  and  LBB,  JJ., 
concur. 

McCABTHT,  3^  did  not  sit  at  the  hearlaf 
and  toofe  no  part  In  ttils  oi^idon. 
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93  Idaho,  760) 

LITTLE  flt  ti,  V.  LITTLE. 

(B^remfl  Court  of  Idalw.  Maj  17, 192L) 


Appeal  from  District  Court,  Qon  Oonitr; 
Bd  L.  Bryan,  Judge. 

Action  by  John  Little  and  another  against  An- 
drew little  to  foreclose  a  mortgage.  Judg- 
ment for  ptaintlffa,  ud  defeDdiint  q^peals. 
Affirmed. 

Frawley  ft  KoelBch  and  Martin  ft  Oameron, 
all  of  Boise,  and  Finley  Monroe  and  J.  P.  Reed, 
both  of  Ehumett,  for  appellant. 

Geo.  C.  Huebeoer,  of  Emmett,  for  respond- 
ent Bortingham. 

Martin  ft  Martin  and  Wyman  ^  Wymaa.  aD 
of  B«rfae,  for  respmdent  little.  ■ 

BUDOB,  J.  The  qneatiMiB  imaented  opon 
thfa  appeal  are  identittl  with  those  In  the  case 

of  little  V.  Burlingham,  33  Idaho,  — .  196  Pac. 
46L  Upon  the  authority  of  that  case,  the  judg- 
ment in  this  case  is  affirmed.  Costs  are  award- 
ed to  reqtondents. 

RTCE5,  0.  Jp,  and  DUNN  and  LBB,  JJ.,  con* 
ear.   

McGAItTHT.  SM  not  sit  at  Oa  hauinr 
md  took  no  part  In  tida  oplidni. 


TUBKBB  T.  BOSEBEKBT  DEtR.  DI8T.  466 
(Ut  FO 

3.  Watsra  and  water  eoursas  «=»230(2)— 
Drainage  district  boadt  mast  ha  datod  ia»- 
nary  Ist  or  Jaly  Itt  naxt  IoIIowIbb  data-af 
■HthorlzatioB. 
Under  the  provlriona  irf  O.  S.  |  4360.  all 
bonds  of  a  aeriaa  authorised  by  vote  of  the 
electors  of  an  irrigation  district,  regardless 
of  when  they  may  be  issued,  must  l>ear  the 
date  of  January  1  or  July  1  next  following 
the  data  of  their  authoricatlon. 


(■8  Idaho,  7«) 

TURNER  V.  ROSEBERRY  IRR.  DI8T.  ft  A 

(Supreme  Court  of  Idaho.    May  14.  1921.) 

1.  Manldpal  eorperatloat  «s>906— Nonoonipll- 
anee  with  legislative  oondltloBS  la  Issalag 
bonds  renders  them  hivaild. 

The  power  of  municipal  corporations  to 
fasue  bonds  depends  upon  a  grant  of  authority 
from  the  Legislature.  While  a  Ainnidpali^ 
has  discretion  to  issue  each  bonds  aa  will  best 
accompliab  the  general  object  to  aecure  which 
their  issue  was  aothorised,  yet  the  Legislature 
in  granting  authority  therefor  may  impose  such 
conditions  as  it  may  choose,  and  nnlesa  the 
conditions  are  compUed  with  the  issue  is  un- 
authorized and  the  iMmda  are  invalid. 

2.  Watars  and  water  oouraos  ^230(4)— Dl- 
reotors  of  Irrigation  district  held  uithorized 
to  aeli  bonds  In  their  discretion  notwithstand- 
ing delay  after  authority  from  electors. 

Under  the  prorislons  of  C.  S.  g  4367.  the 
board  of  directors  of  an  irrigation  ^strict  may 
In  tbdr  discretion  offer  for  sale  and  sell  duly 
aothorised  bonds  of  the  district  from  time  to 
time,  in  such  quantities  as  may  seem  under 
existing  drcnmstancee  to  be  dedrable.  Delay 
of  the  board  In  acting  does  not  nullify  the  ac- 
tion of  the  electors  In  authorizing  a  bond  is- 
soe.  Sudi  delay  does  not  operate  to  relieve 
the  board  of  their  duty  nor  deprive  them  of 
their  authority  to  iasue  bonds  which  have  been 
duly  aathorized.  provided  they  have  not  pre- 
vionsly  withdrawn  the  bondb  from  Issue  in 
accordance  with  the  statate,  and  no  showing 
is  made  of  a  change  of  drcnmstanees  which 
wonld  render  It  impossible  to  carry  out  the 
pnrpone  for  which  the  bonds  were  authorised. 


4.  Watart  and  water  ooarsaa  ^a>230'(2)— Irri- 
gation distriet  eaiHMt  Issno  bonds  natnring 
less  than  II  or  mora  than  20  years  from 
date  of  Issno. 

An  irrigation  district  is  without  authority 
to  Issue  bonds  maturing  less  than  11  or  more 
than  20  years  from  the  date  9i  isanc  thereot 

5.  Waters  and  watar  eoara«a  «s»230(2)— 
Or^nage  dlstrlot  bonds  begin  to  natora  from 
data  of  roaolatlon  of  dirootora  offorlag  tha 
losaa  for  sale. 

Under  the  provlrions  of  O.  8.  i  4360,  an 
issue  of  bonds  of  an  irrigation  district  is  all 
or  some  part  of  a  series  offered  for  sale  at 
any  one  time  by  the  board  of  directors,  and  such 
bonds  begin  to  mature  from  the  date  of  the 
resolution  by  the  board  of  directors  offering 
the  IsBue  for  sale. 

6.  Waters  and  water  eoorses  <&=3230(2)— Irri- 
gation distriet  bonds  May  be  signed  by  offloora 
In  office  at  time  of  Issnanee  and  dallvary. 

Bonds  of  an  irrigation  district  may  be 
signed  by  the  offieera  of  the  district  in  office 
at  the  time  of  their  lasnauM  and  deltvery. 

Appeal  from  Dlatrict  Oomt.  Tall^  Oonn- 
ty;  Cbas.  P.  McCarthy,  Jud^e. 

Action  by  M.  Tamer  against  the  Boseber- 
ry  Irrigation  District  and  others  to  retrain 
the  Issuance  of  Irrigation  district  bonds. 
Judgment  for  plaintiff,  and  defendanta  ap- 
peaL  Modified  and  affirmed. 

D.  H.  Cox,  <tf  Gaacade,  for  appdlants. 
Hawley  ft  Hawley  and  Sam  S.  OrlAn,  all 
of  Bola^  for  respondent. 

BUDGB,  J.  This  Is  an  action  brongbt  by 
respondent  to  restrain  appellant  district  and 
its  board  of  directors  from  the  proposed  ex- 
ecution, Issuance,  and  sate  of  certain  bonds. 
E^om  a  decree  perpetnally  enjoining  and  re- 
straining the  district  from  exeeuHng,  issuing, 
selling,  or  otherwise  disposing  of  bonds  of 
the  form  propoeed,  and  setting  forth  a  form 
of  bonds  which  the  district  might  execute 
and  dispose  of,  the  district  appeals. 

The  facts,  which  are  stipulated,  are  sub- 
stantially as  follows :  That  respondent  is  a 
resident,  landowner,  and  taxpayer  within  tlie 
district;  that  the  district  watf  organized 
January  11,  1910;  that  a  series  of  bonds  in 
the  total  amount  of  $15,000  was  authorized 
by  the  electors  of  the  district  at  an  election 
held  June  6,  1910 ;  that  bonds  to  the  amoiint 
of  $7,600,  designated  as  first  series,  first  Is- 
sue, have  bem  executed,  issued,  and  sold. 
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and  with  respect  to  wht(^  no  question  Is  now 
raised ;  that  Walter  Watts  and  H.  F.  Erwin 
were  respectively  president  and  secretary  of 
the  district  on  July  1.  1910;  that  the  or- 
ganization of  the  district  and  the  authoriza- 
tion of  the  series  of  bonds  was  confirmed  by 
a  decree  of  the  district  court  im  August  1, 
IdlL 

The  ai^Uant  bpard  of  directors,  ctmslst- 
Ing  of  W.  H.  H.  Meador.  secretary,  Charles 
McDonald,  and  William  Barker,  president, 
adopted  a  resolution  on  March  30,  1920,  de- 
claring an  Intention  to  sell  the  remaining 
$7,000  bonds,  authorized  June  6,  1910.  and 
providing  that  the  bonds  and  coupons  should 
be  dated  July  1, 1910 ;  that  maturities  should 
be  flgured>  from  that  date;  that  Interest  cou- 
pons fallinfr  due  each  January  Ist  and  July 
1st  be^nnlng  January  1,  1911,  and  ending 
January  I,  1920,  being  coupons  numbered  1 
to  19,  inclusive,  should  be  detached  upon 
sale ;  and  that  coupons  numbered  20  to  twice 
the  number  (A  years  within  which  the  bonds 
are  to  mature  should  remain  attached  to  the 
bonds. 

It  was  stipulated  that  appellauts  will,  un- 
less restrained,  execute  and  dispose  of  such 
bonds,  in  sDCh  form,  designated  as  "first 
series,  second  Issue,"  principal  $100  each, 
bonds  numbered  1  to  4,  inclusive,  being  fur- 
ther designated  "eleven-year  bonds,"  matur- 
ing July  1,  1^1,  or  11  years  after  their  date 
of  July  1,  1910,  and  statutory  percentages  of 
the  remaining  bonds  being  designated  as  12, 
18,  and  successively  to  20-year  bonds,  ma- 
turing the  designated  number  of  years  after 
July  1,  1910;  that  the  president  and  secre- 
tary will  execute  the  bonds  on  behalf  of  the 
district,  though  not  such  officers  on  July  1, 
1910;  and  that  appellants  Intend  that  such 
bonds,  so  executed  and  disposed  of,  shall  be 
binding  obligations  of  the  district  and  a 
charge  and  lien  upon  the  lands  therein,  In- 
dudlng  respondent's,  and.  beginning  in  1920, 
Instead  of  1930.  to  levy  annual  assessments 
against  mtSi  lands,  end  collect  benefits,  for 
the  payment  of  matured  Nmds  and  Interest. 

Appellants  make  numerous  assignments 
of  error,  whldi  present  the  following  ques- 
tions of  law: 

1.  Whether  authority  fbr  the  proposed  1^ 
sue  has  been  lost  by  lapse  d  tlfne. 

2.  Whether  the  bonds  of  such  issue  should 
be  dated  January  1  or  July  1  next  following 
the  election  at  which  they  were  authorized. 

3.  Whether  the  bonds  should  b^n  to  ma- 
ture from  sudi  date  or  tram  the  date  of  the 
Issue  of  the  bonds. 

4.  Whether  the  bonds  may  be  executed  by 
the  president  and  secretary  In  office  at  the 
time  of  Issue,  notwithstanding  such  officers 
were  not  In  office  at  the  time  midi  bonds 
were  auttiorlzed. 

t1]  The  power  of  municipal  corporations 
to  Issue  bonds  depends  upon  a  grant  of  au- 
thority from  the  Legislature.  Dillon,  Munic- 


ipal Corporations  (6th  Ed.)  vol.  2.  i  883,  pp. 
1367, 1358.  While  a  monlclpaUty  has  discre* 
tlon  to  issue  such  bcmds  as  will  best  accom- 
plish the  general  object  to  secure  which  their 
issue  was  authorized  (Packwood  v.  Kittitas 
County,  16  Wash.  88, 46  Pac  640,  33  L.  R.  A. 
673,  66  Am.  St.  Bep.  875),  yet  the  liCgislature 
In  granting  authority  therefor  may  Impose 
such  conditions  as  It  may  choose,  and  unless 
the  conditions  are  complied  with  the  Issue 
Is  unauthorized  and  the  bonds  are  Invalid. 
19  R.  C.  L.,  Municipal  Corporations,  f  288,  p. 
992 ;  Hill  r.  Memphis,  134  U.  S.  198,  10  Sttp. 
Ct.  562,  33  L.  Ed.  887. 

[2]  The  issuance,  confirmation,  and  sale  of 
bonds  of  Irrigation  districts  in  this  state  aro 
provided  for  and  regulated  by  01  8.  art  4, 
c.  176. 

C.  S.  S  4359,  provides  for  the  authorization 
of  the  Issuance  of  bonds  by  a  two-tfalrda 
vote  of  the  electors  of  any  Irrigation  district 
voting  in  favor  thereof,  and  a  &  |  4367, 
provides  that— 

"The  board  may  sell  said  bonds  from  time  to 
time,  in  sncb  quantities  as  may  be  necessary 
and  most  advantageous.   •   •  • 

"If,  for  any  reason,  the  duly  aathorised  Ixmdf 
of  a  district  cannot  be  sold,  or  If  at  any 
time  it  shall  be  deemed  for  the  best  interesti 
of  the  district  to  withdraw  from  sale  all  or 
any  portion  of  an  authorized  bond  issue,  tb* 
board  of  directors  may.  In  their  discretion, 
cancel  the  same." 

These  provisions  of  the  statute,  by  express- 
ly conferring  upon  the  board  the  power  to 
withdraw  from  sale  and  cancel  all  or  any 
portion  of  a  bond  issue,  preclude  the  with- 
drawal of  all  or  any  portion  of  a  bond  issae 
in  any  other  manner.  The  authorization  of 
the  issuance  of  the  bonds  by  iwpular  vote 
conferred  upon  the  board  a  continuing  au- 
thority and  duty  to  issue  the  bonds  or  to 
withdraw  them  from  Issue,  In  whole  or  in 
part,  as  they  might  deem  beat  for  the  Inter- 
ests of  the  district  Failure  of  the  board  to 
act  promptly  did  not  nidll^  the  action  of  the 
electors,  nor  operate  to  relieve  the  board  of 
their  duty  or  deprive  them  of  their  authority 
to  Issue  bonds  which  had  been  duly  author^ 
Ized,  provided  they  bad  not  previously  with- 
drawn the  bonds  from  Issue  In  accordance 
with  the  statute,  and  that  no  showing  Is 
made  oi  such  a  diange  of  drcumstancea  as  . 
would  render  It  impossible  to  carry  oat  the 
purpose  pursuant  to  which  the  bonds  were 
authorized.  Baltea  v.  I^armen'  Irr.  Dlst, 
eO  Neb.  810,  83  N.  W.  88. 

{3]  The  date  whldi  must  appear  upon  all 
tKHids  and  coupons  Issued  by  irrigatltm  dis- 
tricts is  prescribed  by  a  S.  I  436(^  wbldi 
provides  that — 

"The  bonds  authorized  by  any  vote  shall  be 
desigrnated  as  a  series  and  the  series  ehail  b» 
numbered  consecutively  as  authorized.  The 
portion  of  tha  bonds  of  a  aeries  sold  at  any 
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time  Rhall  be  dedgnated  ee  an  lime,  and  each 
bme  aball  be  numbered  In  tta  order.  *  •  • 
"Intereet  coupons  ■hail  be  attached  thereto, 
and  aO  bonds  and  conpooa  ihall  be  dated  on 
Jaaoarr  1  or  J0I7  1  next  followinf  the  date  ot 
their  antborisation.  •  •  •  ** 

The  proTlslon  of  the  statute  In  this  regard 
Is  plain.  But  one  authorlxatlon  is  provided 
for,  L  e..  an  authorization  by  a  two-thirds 
vote  of  the  electors  of  the  district,  and  all 
bonds  of  a  series,  regardless  of  when  they 
may  be  Issued,  must  bear  the  date  of  Janu- 
ary 1  or  July  1  next  following  the  date  of 
thdr  authorisation.  Enuuett  Irr.  Dlat  v. 
Thompson,  2SS  Fed.  S19,  at  xiage  821^  16B  O. 
a  A.  96. 

While  the  purpose  of  the  statutory  date 
thus  provided  for  Is  not  clear,  Inasmuch  as 
it  is  neither  the  actual  date  of  authorization 
nor  the  date  of  Issue,  from  whldi  the  bonds 
b^in  to  mature,  yet  the  language  of  the 
statute  Is  plain,  and  the  rule  Is  well  estab- 
Usfaed  that,  If  the  intention  of  the  Legisla- 
ture is  expressed  in  terms  which  are  suffl- 
dently  Intelligible  to  leave  no  doubt  In  the 
mind  when  tlie  words  are  tdken  In  their  or- 
dinary sense,  the  courts  will  not  resort  to 
a  strained  Interpretation  to  avtrid  any  incon- 
vmience  wtaidi  ml^  follow  the  aiforce- 
ment  of  the  law  as  expressed.  26  R.  O.  L., 
Statutes,  I  260,  p,  1026.  The  duty  of  the 
eoort  eads  In  construing  the  statute  in  ac- 
cord with  the  manifest  purpose  of  the  law- 
makers. Tlemey  v.  Ledden,  143  Iowa,  286, 
121  N.  W.  lOSO,  21  Ann.  Caa.  105. 

The  next  question  presented  Is  whether 
sa«h  bonds  begin  to  mature  from  the  statu- 
tory date  thereof,  1.  e,  the  January  1  or  July 
1  next  following  their  authorisation,  or  (ran 
the  date  of  ttte  tasue,  and  raises  the  further 
question  as  to  what  date  Is  to  be  r^arded 
as  the  date  of  tasne. 

Section  4S60  iworides.  with  respect  to  the 
maturity  of  bonds,  that — 

"The  bonds  of  each  issue  shall  be  nombered 
consecatively,  commencing  with  those  earliest 
falling  dne,  and  they  shall  be  dertgnated  as  11- 
year  bonds,  12-year  bonds,  etc.  Tbey  aball  be 
negotiable  in  form  and  payable  in  money  of  the 
United  States  as  follows,  to  wit:  At  the  ex- 
piration of  11  years  from  each  Issne,  6  per 
cent,  of  the  whole  namber  of  bonds  of  such  is- 
■ne;  at  the  expiration  of  12  years,  6  per 
cent  •  • 

[4,  n  We  think  tram  flie  provisl<m  above 
qootod  that  It  is  clear  that  the  diatrict  fe 
without  aathority  to  Issue  bonds  maturing 
less  than  11  years  tnm  the  Issue  thereof,  the 
statute  expressly  providing  that  a  certain 
percentage  of  the  bonds  of  each  issue  aball 
he  paid  yearly  from  11  to  20  years  after  the 
issue  shall  have  been  made.  The  portion  of 
the  bonds  of  a  series  sold  at  any  time  shaU 
he  destsnated  as  ui  'issue,'*  and  the  bonds 
of  each  lasne  shall  be  payable  at  the  oidra- 
tion  of  11  years,  eta,  firom  each  issue.  This 
nc^tivce  the  idea  that  such  bonds  begin  to 


mature  from  the  January  1  at  July  1  next 
following  their  authorization. 

Section  4367,  after  providing  tliat  the 
board  may  sell  said  bonds  from  time  to  time, 
provides: 

"Before  making  any  sale  the  board  shall, 
by  resolation,  declare  Its  Intention  to  seU  a 
specified  amount  of  the  bonds." 

The  board,  In  tbe  present  case,  by  a  resolo* 
tion  adopted  March  30,  ld20,  declared  Its  In- 
tention to  ael\  $7,500  in  bonds  as  the  second 
lasoeb  first  series.  Were  these  bonds  to  be 
scrid  at  me  tlm^  the  date  of  actual  sale 
mli^t  omveni^tly  be  considered  the  date  of 
Issue ;  but  should  this  97,500  in  bonds  be  put 
upon  the  market  at  one  time,  but  be  sold  in 
small  amounts  at  different  times  oyer  a  pe- 
riod of  several  weeks  or  months,  the  question 
whether  the  date  of  the  resolution  of  the 
board  declaring  its  Intention  to  sell  said 
bonds  or  the  date  of  actual  sale  should  be 
ccmsldered  the  date  of  Issue  would  become 
highly  important.  If  the  latter  date  were 
to  control,  each  purchase  constituting  a  new 
Issue  under  the  statute,  the  board  would  be 
unable  to  provide  in  advance  for  an  Issue  of 
a  certain  amount  of  bonds,  or  to  definitely 
provide .  for  the  maturity  of  the  bonds  ac- 
cording to  law.  Furthermore,  the  statute 
contemplates  that  iMmds  shall  bp^n  to  ma- 
ture prior  to  the  actual  sale  thereof.  It  is 
provided  in  O.  S.  |  4367,  that— 

"Said  board  shall  In  no  event  sell  any  of  the 
said  bonds  for  lees  than  tbe  par  or  face  value 
thereof  and  accrued  interest" 

As  was  said  by  the  Supreme  Oourt  of 
Washtngtm  In  Xesler  r.  City  of  Seattle,  1 
Waah.  808,  25  Pac.  1014: 

-jn  flna"c<al  parlance  the  term  Issue'  seems 
to  have  two  pbases  of  meaning.  Date  of  is- 
sne^  when  applied  to  notes,  bonds,  etc,  of  a 
series,  usually  means  the  arbitrary  date  fixed 
as  the  beglDning  of  tbe  term  for  which  tbey 
run.  witboat  reference  to  the  precise  time 
when  convenience  or  the  state  of  the  market 
may  permit  of  their  sale  or  delivery,  and  we 
see  no  reason  why  the  act  of  March  26.  1880, 
shonld  not  have  that  interpretation.  When 
tbe  bonds  are  delivered  to  the  purchaser,  they 
will  be  issned'  to  him,  which  is  the  other 
meaning  of  the  term.  Usually  tbe  question  of 
interest  from  the  date  of  issue  to  tbe  time 
of  sale  of  bonds  is  adjusted  by  payment  of 
the  face  and  interest  by  the  purchaser,  or  the 
removal  of  conpons."  Board  of  INrectora  v. 
Mineab  (Wash.)  192  Pac  007. 

From  tbe  statute  as  a  whole  tt  appears  to 
have  bean  tbe  tntentitm  of  the  Le^latnre 
that  an  issue  of  bonds  lOionld  be  all  or  some 
part  of  a  aeries  of  bonds  offered  for  sale  at 
any  <me  time,  and  that  the  bonds  lAonld 
begin  to  mature  from  the  date  of  tbe  resolu- 
tiw  by  the  board  of  directors  frffering  the 
issue  for  sale^  and  that  tbe  board  may  con- 
tlnne  to  make  lasnes  of  bonds  by  such  ree> 
oIuti<ms  until  the  total  amount  of  bonds  an* 
thorized  shall  have  been  exhausted. 
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[S]  The  last  Question  presented  la  whether 
officers  of  the  board  at  the  time  an  issue  is 
offered  for  sale  vaa.j  sign  the  bonds,  notwith- 
standing those  offloers  were  not  in  office  at 
the  time  the  bonds  were  authorized. 

The  general  rule  ia  that  the  government 
of  a  municipal  corporation  is  a  continuing 
one,  and,  while  the  personnel  of  officers 
changes,  the  office  Itself  continues,  and  an 
act  initiated  by  or  during  the  term  of  one 
Individual  as  a  municipal  officer,  for  and  on 
behalf  of  the  dty,  may  be  completed  by  his 
successor  In  office.  CHty  of  Albuquerque  v. 
Water  Supply  Co.,  24  N.  M.  368, 174  Pac.  217, 
S  A.  Lk  R.  510,  In  the  process  of  the  issu- 
anOB  and  sale  of  the  bonds  In  question,  It 
was  legal  and  proper  for  the  Inddvlduals  In 
office  to  do  such  acts  and  things  as  were  es- 
sential and  proper  to  be  done  by  them,  as 
such  officers,  toward  the  eiecntlon  and  sale 
of  the  bonds,  and  such  acts  were  not  inval- 
idated by  reason  of  the  ezplratlou  of  the 
term  of  the  officers  who  were  in  office  at  the 
time  the  bonds  were  authorized. 

The  correct  rule  was  announced  by  the 
United  States  Circuit  Court  of  Appeals  In 
the  case  of  Bnunett  Irr.  DlsL  t.  Thompson, 
supra,  in  the  following  language: 

"Providing,  as  the  Idaho  statute  does,  for 
the  issuance  of  authorized  bonds  in  series  and 
for  their  s^e  from  time  to  time,  all,  however, 
to  be  dated  on  January  Ist  or  July  1st  next 
following  the  date  of  their  authorization,  and 
there  being  no  express  statutory  provision 
as  to  who  should  dgn  them,  the  obvious  and 
necessary  implication  ts  that  they  were  au- 
thorized to  be  signed  by  the  officers  of  tiie 
^strict  in  office  at  the  time  «f  tbeir  issuance 
and  delivery." 

From  what  has  been  said  it  follows  that 
the  bonds  proposed  to  be  Issued  by  the  dis- 
trict should  be  modified  so  as  to  provide  for 
the  maturity  thereof  in  the  statutory  per- 
centages from  11  to  20  years  after  the  date 
of  issue. 

The  cause  is  remanded  to  the  district 
court,  with  instructions  to  modify  its  decree 
to  conform  with  the  views  herein  expressed 
and  as  so  modified  it  la  affirmed. 

BIOS,  C.  and  DUNN  and  liEB,  JJ., 
concur.   

McCAHTHT,  J.,  being  disqualified,  did  not 
sit  at  the  bearing  and  took  no  part  In  the 
opinion. 


m  Idaho.  7S3) 

IHARRS  V.  OREGON  SHORT  LINE  R.  CO. 
(No.  3327.) 

{Supreme  Court  of  Idaho.    Bfay  21,  1921.) 

I.  Master  and  servaat  «=»80(i8)  —  Employ^ 
making  exoesslvo  demaad  ast  aatltM  ta  at- 
torney's fees. 
Under  C.  S.  i  7880.  a  mechanic,  artisan, 

miner,  laborer,  servant,  or  employA  cannot  re- 


cover for  attorney  fees,  in  addition  to  his  wa- 
ges, when  he  has  made  demand  in  writing  for  an 
amount  greater  than  is  found  to  be  due. 

2.  Master  and  servant  «s>83— Penalty  raeevar- 
able  thoagb  demanit  is  excessive. 

The  penal^  provided  for  in  C  &  |  73S1, 
may  be  recovered  by  an  employ^,  although  he 
demands  a  greater  amount  than  is  doe  from  his 
employer. 

Lee  and  McCarthy,  JJ.,  dissenting  in  part. 

Appeal  from  District  Court,  Uncoln  Coun- 
ty; H.  r.  Ensign.  Judge. 

Action  by  Dock  Marra  against  the  Oregon 
Short  Line  Railroad  to  recover  wages,  at- 
torney's fees,  and  a  statutory  penalty.  Judc- 
ment  for  plalntlfC,  and  defendant  appeals. 
Reveraed  and  remanded,  with  dlrecttMia. 

H.  B.  Tbcnnpsmi  and  John  O.  Ibwan,  botti 
of  Pocatailo,  tct  appelant 

OL  O.  StcH^dagn,  ot  ShctStrnt,  for  raqnod- 
ent. 

.  BIOB,  a  J.  BeqMmdent  rceowrod  Jndr 
ment  against  appellant  tor  the  aom  of  fl07^ 
58  and  900  attorney  fees  In  an  action  Inatt 
tuted  to  recover  for  wages  as  an  employA 
On  January  17,  1918,  respondent  made  wrl^ 
tat  demand  for  fSSilO.  AinwUant  admitted 
in  Its  answer  that  then  waa  dtw  xeqxHident 
$24.01.  By  stipulation  it  was  agreed  that 
the  actual  amount  due  was  $23.91.  It  aanu 
to  be  c<mceded  that  at  the  time  the  writtai 
demand  was  made  the  payment  for  wages 
was  due.  The  remalndw  of  the  Judgment 
was  given  for  time  after  respondent  ceased 
to  work  for  appellant  untfl  suit  waa  Iwoogbt 
during  wtaldi  he  was  without  employment 
RespondMit  waa  not  discharged  by  ax^eUant, 
but  quit  work  of  Ids  own  accord. 

[1]  Bespcmdent  seeks  to  uph<dd  the  judg- 
ment by  virtue  of  -0.  S.  U  7380  and  738L 
Sectlon  7380  ts  aa  follows: 

"Whenever  a  mechanic,  artisan,  miner,  b- 
borer,  servant  or  employee  shall  have  cause 
to  bring  suit  for  wages  earned  and  due  accord- 
ing to  the  terms  of  his  employment,  and  ■baO 
estabUsh,  bf  ded^on  of  the  court  or  verdict  of 
the  Jury,  tiiat  the  amount  for  which  he  bss 
brought  suit  Is  Justly  due,  and  that  a  demand 
has  been  made,  in  writing,  at  least  five  days 
before  suit  was  brought,  for  a  sum  not  to  ex- 
ceed the  amount  so  found  due,  it  shall  be  tha 
doty  of  the  coart  before  which  the  case  shall 
be  tried  to  allow  to  the  plaiptiff  a  reasonabi* 
attorney's  fee,  in  addition  to  the  amount  found 
due  (or  wages,  to  be  tsxed  as  costs  of  soft" 

Under  this  section  the  judgment  for  attor- 
ney fees  cannot  be  sustained.  In  this  caae 
it  cannot  be  determined  from  the  Judgment 
Itself  what  portion  of  it  the  court  found  was 
due  for  wages,  but  in  view  at  the  record  the 
greatest  amount  of  the  judgment  whldi  could 
represent  wages  dne  Is  the  amount  admit- 
ted by  the  answer,  namely,  ^.01.  The  writ 
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tai  demand  was  for  an  amount  exceeding  i 
any  amount  which  oonld  be  fonnd  due  for  | 
wages,  and  therefore  under  the  terms  of  the  i 
statute  respondeat  was  not  entitled  to  judg- 
ment for  attorney  fees.  , 
O.  S.  I  78S1,  Is  as  follows : 

"Whenever  any  employer  of  labor  shall  here- 
after discbarge  or  lay  off  his  or  its  employees 
without  first  paying  them  the  amomit  of  any 
wages  or  salary  tben  due  them,  in  cash,  law- 
fnl  money  of  the  United  States,  or  Its  eqnlTa- 
lent,  or  shall  fail  or  refnse  on  demand  to  pay 
them  in  like  money,  or  Its  eqaivalent,  the 
amount  of  any  wages  or  salary  at  the  time 
tbe  aame  becomes  due  and  owing  to  them  un- 
der their  contract  of  employment,  whether  em- 
idoyed  bj  the  hour,  day,  week  or  month,  each 
of  his  or  its  employees  may  charge  and  eoUect 
wages  in  the  sum  agreed  upon  In  the  contract 
of  employment  for  each  day  his  employer  Is  in 
default  nntil  he  is  paid  in  full,  without  rendering 
any  service  therefor:  Provided,  however,  he 
shall  cease  to  draw  such  wages  or  salafy  80 
daya  after  sndi  default" 

The  cmistitutloDaUty  of  this  statute  when 
reasonably  oonatnied  was  upheld  In  Olson 
V.  idora  Hill  Mining  Co.,  28  Idalio,  601,  106 
Pac.  291. 

BespoDdent  does  not  bring  himself  with- 
in the  first  altemaUve  of  the  sectlm,  because 
be  was  not  discharged  or  laid  off  by  appel* 

lant. 

Tbe  question  presented  under  the  second 
alternative  Is  whether  respondrat  may  re- 
cover wages  without  rendering  service  there* 
for,  when  his  demand  is  for  an  excessive 
smoimt,  although  tbe  wages  earned  while  in 
the  employ  of  appellant  was  due  when  de- 
mand was  made.  Tbis  .section  of  tbe  stat- 
ute, unlike  the  preceding  one,  does  not  in 
tmns  preclude  recovery  of  the  penalty  in  case 
excessive  demand  la  made.  It  does  not  re- 
quire that  tjM  demsnd  be  made  In  writing, 
nor  that  any  amount  should  be  named  by 
the  claimant 

In  support  of  the  contention  that  a  demand 
for  an  excessive  amount  prevents  a  recovery 
of  the  penalty  provided  for  in  this  section, 
and  that  otherwise  the  section  must  be  held 
unconstitutional,  appellant  cites  St  Louis 
Iron  ^fountain,  etc.,  R.  Co.  v.  Wynne,  224 
C.  S.  354,  32  Sup.  Ct  4»3,  D6  I*.  Ed.  799,  42 
L.  R.  A.  (N.  S.)  102.  Pac.  Mut  Life  Ins.  Co. 
T.  Carter,  92  Ark.  378, 123  S.  W.  384,  124  S. 
W.  764,  and  Pierce  v.  c'  &  N.  W.  K.  Co.,  180 
Iowa.  1385,  164  N.  W.  182. 

In  those  cases  the  claims  were  for  tmllqul- 
dated  damages  for  the  destruction  of  prop- 
erty. In  tbe  case  of  C,  M.  ft  St.  P.  R.  Co. 
V.  Polt.  232  V.  S.  165,  34  Sup.  Ct.  301.  68  U 
Ed.  554.  the  plaintiff  demanded  $838.20. 
The  railroad  company  offered  $500,  and 
plaintiff  got  a  verdict  for  $780.  The  stat- 
ute of  South  Dakota  required  the  railroad 
c(Hnpany,  within  60  days  after  notice,  to 
oBec  in  writing  to  pay  a  fixed  sum,  being  the 
fldl  amomit  <tf  damages  anatabwd,  and,  if 


8H0BT  UNB  B.  00.  169 

P.) 

tbe  owner  refnsed  to  accept  tbe  offer,  tben 
in  any  action  thereafter  brought  for  such 
damage,  if  such  owner  recovered  less  than 
the  amount  offered,  he  could  recover  only 
his  damages;  otherwise  tbe  railroad  com- 
pany should  be  liable  for  double  the  amount 
of  damages  actually  sustained.  The  court, 
tbrougb  Mr.  Justice  Holmes,  said: 

"So  doubt  states  have  a  large  latitude  in 
the  policy  that  they  will  pursue  and  enforce, 
but  the  rudiments  of  fair  play  required  by  ths 
Fourteenth  Amendment  are  wanting  when  a 
dafehdant  Is  required  to  suees  rightly  what  a 
jury  will  find,  or  pay  doable  If  that  body  sees 
fit  to  add  one  ceijt  to  tbe  amount  that  was  ten- 
dered, although  the  tender  was  obviously  futile 
beeaose  of  an  excessive  demand." 

In  met  cases,  however.  If  tbe  claimant  Is 
able  to  forecast  the  action  of  the  jury  and 
does  not  demand  an  amount  greater  than 
that  body  finds  bis  actual  damage  to  have 
been,  he  Is  entitled  to  recover  tbe  penalty. 
Eans.  City  So.  R.  Co.  v.  Anderson,  233  IT.  S. 
325,  84  Sup.  Ct  590,  58  L.  Ed.  983. 

These  considerations  do  not  appear  to  be 
applicable  in  a  case  where  the  amount  due 
Is  fixed  by  contract  and  may  be  determined 
by  simple  computation.  The  means  of  de- 
termining the  amount  due  Is  within  the  con- 
trol of  the  employer.  He  has  the  data  at 
hand  to  enable  him  to  determine  In  each 
case  the  proper  amount  to  be  paid.  He  may 
relieve  himself  from  liability  for  the  penalty 
by  tNidering  the  proper  amount  26  R.  C. 
L.  p.  648,  S  30,  and  page  662,  i  34 :  Mobile  & 
Ohio  R.  Co.  V.  Brandon,  08  Miss.  461,  08 
South.  957,  42  L.  R.  A.  (N.  S.)  106. 

That  the  employer  has  the  means  of  know- 
ing the  amount  due  la  a  proper  matter  to 
talce  Into  consideration  finds  support  in  the 
case  of  Seaboard  Air  Line  R.  Co.  v.  Seegers, 
207  TJ.  S.  73,  28  Sup.  Ct.  28,  62  L.  Ed.  110. 

In  tbe  case  of  Gulf,  0.  &  S.  F.  R.  Co.  v. 
Ellis,  165  U.  S.  150,  17  Sup.  Ct  255,  41  U  EH. 
666,  the  court  held  a  law  which  permitted 
recovery  of  attorney  fees  In  certain  actions 
against  railroad  corporations  was  Invalid, ' 
on  the  ground  that  It  denied  to  railroad  cor- 
porations equal  protection  of  the  laws  under 
the  Fourteenth  Amendment  to  the  federal 
Constitution.  In  tbe  course  of  the  opinion, 
however,  there  Is  the  following  paragraph: 

"But  a  mere  statute  to  compel  the  payment 
of  indebtedness  does  not  come  within  the  scope 
of  police  regulations.  The  hasardous  business 
of  railroading  carries  with  It  no  special  neces* 
sity  for  tbe  prompt  payment  of  debts.  That 
Is  a  doty  resting  upon  all  debtors,  and  while  in 
certain  cases  there  may  be  a  peculiar  obligation 
which  may  be  mforced  1^  penalties,  yet  noth- 
ing of  that  kind  springs  from  tbe  mere  work 
of  railroad  transportation.  Statutes  have  been 
sustained  giving  special  protection  to  the  claims 
of  laborers  and  mechanics,  but  no  such  idea  un- 
derlies tills  legislation.  It  does  not  aim  to  pro- ' 
tect  tiie  laborer  or  the  mechanic  alone,  for  ita 
,  benefits  are  conferred  upon  every  iwUvldual  in 
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th«  Btat«t  rich  or  poor,  high  or  low,  who  has 
a  daim  of  the  character  described.  It  is  not  a 
statQte  (or  the  protection  of  partienlar  classes 
of  Indirldnals  supposed  to  need  protection,  bat 
for  the  pnnishment  of  certain  corporations  on 
account  of  their  delinqnoier.** 

The  statute  we  are  considering  is  designed 
for  the  protection  of  laborers  and  mechanics 
and  to  prevent  the  necessity  o£  their  being 
delayed  In  the  collection  of  wages  due  upon 
ceasing  their  employment  and  the  consequent 
loss  of  time  while  awaiting  settlement  for 
serrtces  rendered.  It  provides  that,  upon 
failure  of  an  employer  on  demand  to  pay 
any  wages  or  salary  due  to  his  employ^  un- 
der a  contract  of  ^ployment,  he  shall  be 
liable  as  therein  provided.  The  liability 
arises,  not  from  a  failure  to  pay  the  amount 
demanded,  but  from  failure  to  pay  any  wages 
or  salary  due  upon  demand.  Hlndman  v. 
O.  S.  L.  B.  Ca,  S2  Idaho.  188,  140.  178  Pac. 
837  SH& 

[2]  We  think  the  statute  Is  within  the  po- 
lice power  of  the  state  and  is  constitutional, 
even  though  the  claimant  demand  a  greater 
amount  than  Is  due,  unless  the  circumstances 
are  such  as  to  excuse  a  tender  of  the  correct 
amount.  In  the  case  at  bar  the  record  does 
not  Indicate  that  an  offer  to  pay  the  amount 
actually  due  would  have  been  refused. 

The  cause  will  be  remanded,  with  instruc- 
tions to  modify  the  judgment  so  as  to  elimi- 
nate the  Item  for  attorney  fees,  and  as  so 
modified  will  be  affirmed.   No  costs  awarded. 

BUDQB  and  DUNN,  JJ.,  concur. 

LKE,  J.  (dissenting  In  part).  I  concur 
with  that  part  of  the  majority  opinion  which 
holds  that,  before  an  attorney's  fee  can  be 
recovered  under  0.  S.  I  7380.  It  is  necessary 
fbr  the  claimant  to  mabe  demand  In  writing, 
ftre  days  before  suit  is  brought,  for  a  sum 
not  In  excess  of  the  amount  found  due.  Un- 
less the  plain  temfs  of  the  statute  are  to  be 
disregarded,  I  think  no  other  conclusion  can 
be  reached. 

I  do  not  concur  in  that  part  of  the  opin- 
ion which  holds  that  a  party  may  recover 
the  penalty  provided  by  C.  S.  S  7380,  before 
he  has  made  demand  for  the  amount  due 
him,  or  where  he  has  made  demand  for  an 
amount  in  excess  of  what  be  claims.  The 
purpose  of  this  statute  In  allowing  laborers 
to  charge  and  collect  30  days'  wages,  at  the 
rate  agreed  upon,  without  rendering  any 
service  therefor,  if  the  employer  falls  or  re- 
fuses "upon  demand  to  pay  them  In  like 
money  or  its  equivalent  the  amount  of  any 
wages  or  salary  at  the  time  the  same  be- 
comes due  and  owing  to  them  undrr  their 
contract  of  employment,"  is  to  penalize  the 
employer  of  labor  for  any  expense,  trouble, 
or  annoyance  such  employer  may  cause  such 
laborers  in  failing  and  refusing  to  pay  such 
wages  "on  demand"  when  the  wages  have 
been  earned.  Obviously  this  statute  means 


that  the  employ^,  before  being  permitted  to 
recover  pay  for  30  days'  labor.  In  addition  to 
that  which  he  has  actually  rendered,  must 
make  demand  for  the  value  of  the  labor  be 
has,  performed. 

Respondent,  In  the  agreed  statanent  of 
facts,  admits  that  he  demanded  a  sum  hi 
excess  of  what  was  due  him.  The  words 
"fail  or  refuse  on  demand"  have  no  other 
meaning  than  that  a  demand  shall  first  be 
made,  and  a  demand  for  a  sum  In  excess  of 
what  the  employ^  claims  to  be  doe  blm  Is 
not  a  demand  within  the  meaning  of  the 
statute.  Therefore  there  was  no  failure  or 
refusal  to  pay  "upon  demand"  In  this  case, 
because  no  demand  was  made. 

Statutes  providing  penalties  similar  to  this, 
in  the  case  of  railroads,  for  their  failure  to 
pay  for  property  Injured  or  destroyed  by 
trains,  have  frequently  been  passed  upon, 
and  it  has  quite  generally  been  held  that, 
where  a  person  has  made  demand  for  a  sum 
in  excess  of  what  is  subsequently  found  to 
be  the  value  of  the  property  injured  or  -de- 
stroyed, the  owner  cannot  recover  the  pen- 
alty. In  St  Louis.  I.  M.  ft  S.  R.  Co.  r. 
Wynne,  224  U.  S.  354,  32  Sup.  Ct.  493,  58  I* 
Bd.  799,  42  L.  B.  A.  (N.  S.)  102,  the  owner 
demanded  $500  damages,  which  the  company 
refused  to  pay.  He  did  not  In  his  suit  there- 
after either  claim  or  establish  that  be  was 
entitled  to  this  amount,  and  the  jury  fixed 
his  damages  at  $400.  The  United  States 
Supreme  Court,  In  reversing  the  state  court, 
said  that  the  conclusion  was  unavoidable 
that  the  statute,  as  so  construed  and  ap- 
plied, was  an  arbitrary  exercise  of  the  pow- 
ers of  government,  and  violative  of  the  fun- 
damental rights  embraced  within  the  concep- 
tion of  due  process  of  law;  that,  instead  of 
providing  a  reasonable  Incentive  for  prompt 
settlement,  without  suit,  of  just  demandB, 
It  atta(died  onerous  penalties  to  the  nonpiy* 
ment  of  extravagant  demands,  thereby  mak> 
lag  submission  to  them  the  preferable  alter- 
native,  and  tiiat  plainly  this  could  not  be 
done  conslstmtly  with  doe  procesa  of  law. 
It  then  approves  the  iirinclide  announced 
by  an  earlier  dededon  from  the  court  whose 
decision  it  was  overmling.  Padflc  Mutual 
Life  Insurance  Co.  Carter,  82  Ark.  378, 
123  S.  W.  884.  124  S.  W.  784,  wherein  the 
Arkansas  court  held  that  the  state  statnts 
provided  that.  If  a  loss  under  a  policy  d 
Insurance  was  not  paid  within  the  time  spe- 
cified, "after  demand  made  thraefore,"  the 
company  should  be  liable  in  addition  to  the 
amount  of  the  loss  to  12  per  cent,  damages 
and  a  reasonable  attorneys  fee.  The  In- 
sured demanded  a  sum  in  excess  of  what  be 
subsequently  recovered,  and  the  court  re- 
versed the  judgment  and  held  that  the  stat* 
ute  contemplated  that  th«<e  should  be  a  de- 
mand, saying: 

"A  recovery  for  penalty  and  attorney's  fee 
cannot  be  liad  when  complainant  makes  dunasd 
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for  more  tban  he  is  entitled  to  recover.  It 
could  oever  bive  beeo  the  purpose  of  the  Lec- 
islatare  to  make  the  insurance  companies  pay 
a  penal^  and  attorney's  fee  for  contesting  a 
claim  that  they  did  not  owe.  Sacb  an  act  would 
be '  imconstitutioDaL" 

Id  Pierce  t.  O.  &  N.  W.  R.  R.  Co.,  180  Iowa, 
1385,  164  N.  W.  182,  the  court  construed  a 
statute  making  a  railway  company  liable  to 
the  owner  of  any  stock  killed  or  Injured,  im- 
der  coDdltlons  specified,  and  which  further 
provided  that,  If  the  company  failed  or  neg- 
lected to  pay  such  damages  within  30  days 
after  a  notice  in  writing  that  a  loss  or  in- 
Jury  had  occurred,  the  owner  would  be  enti- 
tled to  recover  double  the  amount  of  dam- 
ages actually  sustained  by  him.  He  demand* 
ed  9200  as  the  value  of  the  animal  killed. 
The  company  refused  to  pay,  and  subsequent- 
l7  a  Jury  found  its  value  to  be  $190,  and 
Judgment  was  entered  for  $380,  whereupon 
the  OHUpany  moved  that  Judgment  be  enter- 
ed for  only  the  value  aa  fixed  by  the  Jury. 
The  appellate  court  said  that  the  motion 
should  have  been  sustained,  and  that  to  hold 
otherwise  would  in  effect  result  iu  penaliz- 
ing defendant  for  not  yielding  to  an  unjust 
demand.  The,  statute  did  not  in  specific 
terms  require  the  owner  to  demand  the  cor- 
rect amount,  but  the  court  held  that,  the 
owner  having  demanded  an  amount  In  ex- 
cess of  the  value  as  found  by  the  Jury,  the 
company.  In  refusing  to  pay  such  excessive 
daim.  was  guilty  of  no  wrong,  but  was  to 
be  comm«ided  for  not  paying  it,  and  thereby 
moouraglng  efforts  at  extortion,  and  cited 
ttie  following  authorities,  which  sustain  this 
doctrine:  C,  M.  &  St.  P.  R.  R.  Co.  v.  Polt, 
232  U.  S.  165,  34  Sup.  Ct.  301,  58  I*  Ed.  554; 
Kansas  City  S.  R.  Co.  v.  Anderson,  233  U. 
8.  325.  34  Sup.  Gt.  690,  68  U  Ed.  983;  M.,  E. 
&  T.  R.  R.  Co.  V.  Cade,  233  U.  S.  642,  34  Sup. 
Ct  678,  68  L.  Ed.  1135. 

TbB  majority  opinion  avoids  the  force  of 
the  rule  announced  In  the  foregoing  cases, 
and  endeavors  to  differentiate  between  the 
role  applicable  to  statutes  where  a  penalty  is 
prescribed  fear  a  failure  to  pay  unliquidated 
damages  and  the  one  under  consideration, 
by  saying,  "These  conditions  do  not  ai^ar 
to  be  applicable  In  a  case  where  the  amount 
due  is  fixed  by  contract,  and  may  be  deter- 
mined by  simple  computation,"  and  holds  that 
under  this  statute  a  demand  on  the  part  of 
the  laborer  for  the  amount  be  claims  to  be 
doe  Is  unnecessary  as  a  condition  precedent 
to  recovering  the  pmalty,  and  that  it  Is  the 
duty  of  the  employer  to  tender  the  amount 
due  In  order  to  escape  the  penalty.  This 
distinction  requires  a  refinement  of  rea- 
soning that  is  neither  sound  nor  logical. 
Where  the  amount  of  the  claim  is  made  defi- 
nite and  certain  by  the  terms  of  the  contract, 
a  demand  for  the  amount  due  can  with  more 
reason  be  required  tban  where  it  la  fOr  un< 
liquidated  damages. 


Many  classes  of  labor,  such  as  caring  for 
stock  on  the  range,  operating  farms,  and  the 
like,  are  not  performed  under  the  direct  su- 
pervision of  the  employer,  and  frequently 
he  does  not  know  the  exact  amount  he  owes 
for  such  labor.  The  employ^  who  performs 
this  labor  does  know,  but  it  he  is  not  re- 
quired to  make  a  demand  for  the  amount 
actually  due,  before  subjecting  his  employer 
to  this  penalty,  the  construction  given  to 
this  statute  permits  and  encourages  him  to 
make  an  extortionate  demand;  for,  if  It  be 
refused,  he  may  still  recover  the  penalty 
and  the  full  amount  found  due. 

This  statute,  when  properly  construed  and 
applied,  tends  to  promote  fair  dealing  be- 
tween tbe  employer  and  the  employ^,  and  to 
compensate  such  employ^  for  any  loss  oc- 
casioned by  his  employer  negligently  or 
wrongfully  refusing  to  pay  bim  "upon  de- 
mand •  •  *  the  amount  of  any  wages  or 
salary  at  the  time  the  same  becomes  due  and 
owing."  But  it  was  not  Intended  to  penalize 
tbe  employer  for  30  days'  wages  for  which 
no  servlcea  are  rendered,  unless  be  fails  or 
refuses  "upon  demand";  and  "demand,"  as 
used  In  this  statute,  means  a  d^nand  for  an 
amount  not  in  excess  of  what  the  claimant  Is 
entitled  to  receive. 

The  case  should  be  reversed  and  remand- 
ed, wltb  instructions  to  also  strike  from  the 
Judgment  the  penalty  allowed,  t)ecau8e  of 
the  (allure  of  the  respondent  to  make  the 
demand  required  by  the  statute. 

UcCAKTHZ,  J.,  cmicaTa. 


(33  Idalio.  764) 

CONTINENTAL  &  COMMERCIAL  TRUST 
&  SAVINGS  BANK  V.  WERNER 
«t  aL    (Nfl.  3431.) 

(Supreme  Court  of  Idaho.    Hay  21,  1921.) 

Appeal  m4  error  «=3t34(t)— Attempted  appeal 
from  flsar  judgment  will  be  dismissed  where 
no  final  Jsdgment  la  fact  entered. 

Wben  it  appears  from  the  record  that  bo 
final  judgment  bas  been  entered,  an  attempted 
appeal  from  a  final  Judgment  in  an  action  will 

be  diamissed. 

Appeal  from  District  Court;  Gooding  Coun- 
ty; H.  F.  Ensign,  Judge. 

Action  by  tbe  Continental  &  Commerdal 
Trust  &  Savings  Bank  against  Wllhelmlna 
Werner  and  others.  Judgment  for  defend- 
ants,  and  plaintiff  appeals.  Appeal  dismissed. 

El.  D.  Reynolds,  of  Jerome,  E.  A.  Walters, 
of  Twin  Falls,  and  Paul  S.  Haddock,  of  Sho- 
shone, for  appellant. 

H.  A.  Padgham  and  A.  F.  James,  both  at 
Gooding,  for  respondoits. 
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DUNN,  J.  The  appeal  her^  pnrporta  to 
be  taken  from  a  final  Judgment  rendered  In 
this  action,  but  an  examination  of  the  In- 
strnment  appearing  In  the  record  aa  the 
Judgment  appealed  from  ohowa  that  It  la  not 
In  fact  final  Judgment 

For  this  reason  the  appeal  la  aiamlaaed. 
No  costs  to  ^ther  party. 

RICE,  a  J.,  and  BUI>GE;  MoOABTBY* 
and  IMBi,  J3^  ooDcor. 


(38  Idaho.  801) 

COSNER  V.  UNITED  MINES  CO. 
(No.  3364.) 

(Supreme  Court  of  Idaho.    May  28,  1021.) 

1.  Attachment  1 93— Allowance  of  $4  per 
diem  for  keepers  held  to  conlllct  with  statute. 

Ad  allowance  of  $4  per  diem  each  for  two 
keepers  for  keeping  poasession  of  and  preserv- 
ing property  under  attachment  is  in  conflict 
iitb  C.  S.  1  8701,  which  provides  "that  no 
more  than  $3  per  diem  be  allowed  to  a  keep- 
er." In  this  case  $S  per  diem  fbr  one  keeper 
win  be  allowed,  although  the  trial  court  made 
no  order  allowing  keepers'  fees,  inssmucb  as 
appellant  does  not  question  such  allowance. 

2.  Master  and  servant  «=>80(I8)— Attorney's 
fees  to  plaintiff  Improper,  where  m  oompll- 
anoe  with  statnte  as  to  claim  for  wages. 

Where  in  a  daim  for  wages  no  demand  is 
made  fai  writing  1v  plaintifF  in  accordance 
with  the  provisions  of  G.  S.  8  7380,  it  is  error 
to  allow  attorney's  fees  to  plaintiff. 

Appeal  from  Dlatrlct  Court,  Camas  Coun- 
ty; H.  F.  Bnrign,  Judge. 

Action  b7  P.  H.  Ooaner  against  the  United 
Mines  Company.  Defendant's  motion  to  tax 
costs  and  to  cmitlnue  hearing  oi  said  motion 
was  denied,  and  It  appeals.  Barersed  in 
part 

D.  W.  Zent,  of  Fairfield,  for  appellant 
S,  iL  Angd,  of  Bai^,  for  lespcmdoit 

DUNN,  3.  This  la  an  appeal  from  the  or< 
der  of  the  trial  court  made  after  Judgment 
denying  the  motion  of  appellant  to  tax  the 
costs  herein,  and  also  denying  the  motion 
of  appellant  for  a  contlniiance  of  the  h«uing 
of  said  motion. 

Appellant  assigns  three  errors:  First  the 
allowance  of  fees  for  two  keepers  at  ^  per 
day  each:  second,  the  allowance  of  attorney's 
fees  to  respondent;  third,  the  denying  of  ap- 
pellant's motion  for  continuaDce. 

[1]  a  S.  I  87M  (a  li.  i  2122)  provides 
that— 

rthe  sheriff  may  demand  and  receive  "for 
Us  trouble  snd  ezpenae  in  taking  and  keeping 
possession  of  and  preserving  property  under 
attachment  or  execntion,  or  other  process,  sack 
sntn  flfi  the  court  may  order:    FYovided,  that 


no  more  than  |8  par  diem  be  allowed  to  a 

keeper." 

Tbe  respondent  in  his  cost  bill  claims  $8 
per  day  for  llfi  days  for  two  watdimen.  mak- 
.  ing  a  total  of  ¥92&  It  may  well  tw  4ae»- 
tloned  whether  respondent  coiltd  l^lly 
dalm  any  allowance  for  aadk  serrlcea;  ttiere 
being  no  evidence  In  the  record  that  the  court 
at  any  time  made  an  order  allowing  Iseepenf 
fees.  Berry  t.  G.  Y.  B.  Mining  Coi,  6  IdalK^ 
681,  91  Pac.  746.  However,  aTappellant  does 
not  resist  the  allowance  of  $8  per  day  for 
one  beeper,  but  concedes  the  correctaea  of 
the  allowance  of  ttiat  earn,  the  cliarge  tot 
keeper  to  ftM  unonnt  of  |S4S  may  stand  In 
this  case. 

[21  In  the  affldSTlt  of  counsel  for  appellant 
filed  In  support  of  bis  mottoQ  to  tax  costs,  It 
to  alleged  tiiat  **on  demai^  was  mad^  as  re- 
quired by  law,  before  the  commencement  ct 
this  action  on  his  dalm  tor  wages  dae,"  and 
this  Is  not  controverted  by  the  respm^t 
The  allowance  for  attorney's  fees  <m  the 
three  canses  of  action  for  wages  shoOIil  there- 
fore have  been  disallowed.  0.8.1  7380  (C. 
L.  I  6148a);  Griffith  v.  Montandon.  4  Idaho, 
75,  SS  Pac  TD4. 

On  the  Showing  contained  tn  ttie  reeord 
we  cannot  say  that  fhe  trial  Jodse  abnaed 
his  discretion  In  denying  appeUanfs  motion 
for  continuance  of  the  hearing  of  hto  abdi- 
cation for  the  taxation  of  costs. 

The  order  appealed  from  is  reversed  In  tb» 
two  partlcnlars  mentioned  her^,  and  die 
trlsl  court  Is  directed  to  modl^  Its  Judgment 
by  disallowing  the  Item  of  fl2S  for  attorney^ 
fees  and  reducing  tlie  Item  of  $028  for  keep- 
ers to  $348.  Costs  awarded  to  appellant 

RICE,  G.  J.,  and  BUDGB,  McGABTHY. 
and  LBB.  J  J.,  etwenr. 


(31  Idato,  no 

STATE  SX  rel.  DAVIS  et  al.  v.  BANKS,  State 
Trsssnrer.   (No.  3665.) 

(Supreme  Court  nt  Idaho.    May  21,  1921.) 

1.  CoBstttstloBal  law  «b»25— Power  of  LegMa- 
tops  to  ereate  Isd^etfnssa,  axpesiltsrs,  er 
to  make  apprepHatless,  plosary. 

The  power  of  the  stste  Legislators  in  the 
creation  of  Indebtedness,  or  the  expenditure  iti 
state  fun^  ta  making  appn^riationa.  is  iden- 
ary,  except  as  limited  Iqr  the  state  OonstltB- 

tion. 

2.  States  <g=354— Act  directing  state  treissrsr 
to  appoint  fiscal  agent  held  oonstitntiosaL 

S.  B.  No.  318  (Session  Laws  1921,  p.  112, 
c.  61),  authorizing  and  directing  the  state 
treasurer  to  appoint  a  fiscal  agent  ia  sot  In 
conflict  with  the  state  Constitution. 

3.  States  «=>ISO— Aot  submitting  state  high' 
way  bond  issue  to  vote  held  oonstitstiosaL 

Chapter  196  of  the  Session  Laws  of  1019, 
proposing  Idaho  state  highway  bonds,  fourth 
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israe,  to  vote  of  tiio  pooplo,  mocta  tbo  nQOlie* 
■nents  of  artide  8.  |  1,  of  tb«  state  Oooitito* 
tloa,^aDd  ia  a  valid  act  of  Oa  atate  LaKlalatiim 

I>e,  J.,  dissentiiiK. 

OrlglDal  aivllcattan  for  writ  <rf  mandato 
by  the  Sute.  od  the  relation  of  D.  W.  Davis 
and  otbers,  agslnat  D.  F.  Banks,  treasurer 
of  the  State  of  Idaho.  Writ  denied. 

Roy  U  Black.  Atty.  Gen.,  and  Dean  Drla- 
ooll,  Asst  Atty.  Gen.,  for  plaintiffs. 

D.  A.  I>unnins.  of  Boise,  for  defendant. 

DUNN,  J.  This  Is  an  original  application 
by  the  OoTemor,  Attorney  General,  and  com* 
mlssioner  of  public  works  of  the  state,  In- 
dividually, as  taxpayers,  and  In  their  sever- 
al official  capadtles,  for  a  writ  of  mandate 
directed  to  the  defendant,  D,  F.  Banks,  as 
state  treasurer,  to  compel  him  to  employ  a 
fiscal  agent  or  broker  to  procure  or  assist  In 
procuring  a  bidder  for  the  Idaho  state  lilgh- 
way  bonds,  fourth  issue,  and  to  take  such 
steps  as  may  be  necessary  for  the  sale  of 
said  bonds. 

The  petition  acts  forth  that,  pursuant  to 
the  provisI<Kis  of  chapter  183  of  tbe'laws  of 
the  atate  of  Idaho  for  the  year  1919,  which 
directed  the  defendant,  as  state  treasurer,  to 
issue  and  sell  a  series  of  state  bonds  of  the 
par  value  of  t2,000,000,  to  be  known  as  Ida- 
bo  state  highway  bonds,  fourth  Issue,  upon 
approval  by  the  people  at  the  next  general 
election,  and  pursuant  to  the  CoDstltutlon  and 
laws  of  the  state  of  Idaho,  the  questltHi 
whether  or  not  such  t>ond  issue  should  be  au- 
thorized for  the  laying  out,  surveying,  and 
constructing  of  stato  highways  was  submit- 
ted to  the  electors  of  the  state  of  Idaho  on 
the  2d  day  of  November,  1920,  and  that  a 
majority  of  all  the  votes  cast  on  aaid  prop* 
ositicm  at  such  election  were  In  favor  of  the 
issuance  of  such  bonds, -and  that  the  result 
of  said  election  has  been  determined  and 
certified  as  required  by  law;  that  thereafter 
the  said  state  treasurer  gave  due  notice  of 
the  intention  of  the  state  to  sell  said  bonds, 
and  Invited  bids  therefor  to  be  submitted  on 
Of  before  the  31st  day  of  January,  1921,  and 
that  five  bids  were  received,  the  highest  of 
which  was  $87,420  below  the  par  value  of 
said  bonds;  that  by  the  provlslohs  of  said 
(^apter  It  la  required  that  said  bonds  shall 
be  sold  at  not  less  than  par,  and  upon  the 
best  terms  offered,  and  at  the  lowest  rate  of 
Interest  named  by  any  bidder,  not  exceeding 
the  rate  of  5  per  cent,  per  annum ;  that  all 
of  said  bids  were  rejected  for  the  reason  that 
Ihey  were  below  par  of  said  bonds;  that  It  is 
now.  and  at  all  times  since  the  said  chapter 
193  became  effective  has  been,  and  will  be  for 
an  indefinite  period  in  the  future,  Impossible 
to  s^l  said  bonds  at  par  to  bear  said  rate  of 
Interest  without  the  employment  of  a  fiscal 
agent  as  hereinafter  set  forth,  by  reason  of 
the  fact  that  the  rate  of  interest  of  money 
«n  loau  la  now,  and  for  some  time  past  has 


been,  and  for  an  indefinite  time  In  the  future 
will  be.  in  ezceea  of  5  per  cent  per  annum, 
and  the  market  for  bonds  of  the  character 
and  of  the  Interest  rjite  provided  In  said 
chapter  193  below  par;  that  by  an  act  of 
the  sixteenth  session  of  the  L^rlalatnre  of 
the  state  of  Idaho,  known  as  Senate  BUI  No. 
319,  approved  March  8.  1921,  which  said  act 
became  effective  Immediately  upon  Its  pas- 
sage and  approval,  the  said  state  treasurer 
was  and  Is  directed  to  employ  a  fiscal  agent 
or  broker  to  assist  In  procuring  a  bidder  at 
not  less  than  par,  and  accrued  interest  for 
satd  bonds,  for  whose  compensation  and  ex- 
pense the  said  treasurer  Is  authorized  and 
directed  to  expend  the  sum  of  not  to  exceed 
¥97,500  for  the  entire  bond  issue,  and  propor- 
tionately for  any  part  thweof,  to  be  paid, 
on  payment  for  the  bonds,  by  the  purchaser 
furnished,  for  which  purposes  the  sum  of 
$97,500  Is  appropriated  by  said  act;  that  re- 
lators have  demanded  of  said  defendant  that 
he  proceed  to  «nploy  such  fiscal  agent  or 
broker,  and  again  call  for  bids  for  said 
bonds,  and  proceed  to  sell  and  Issue  the  same 
pursuant  to  the  provisions  of  said  chapter 
183,  but  that  said  defendant  has  failed  and 
refused  to  employ  sncb  broker  or  fiscal  agent, 
or  to  take  any  other  steps  or  proceedings 
whatever  for  the  sale  or  Issuance  of  said 
bonds,  and  still  continues  to  so  fall  and  re- 
fuse, and  alleges  as  bis  reason  and  ground 
therefor  that  the  said  bonds  cannot  be  sold 
for  par  bearing  Interest  at  the  rate  of  6  per 
cent,  per  annum  without  employment  of  a 
fiscal  agent  or  broker,  as  provided  by  the 
satd  act  of  the  sixteenth  session  of  the  Leg- 
islature, and  that  said  act  is  invalid  and  un- 
constitutlonaL 

The  petition  further  alleges  the  lack  of 
funds  in  the  hands  of  the  state  to  proceed 
with  the  construction  of  the  system  of  high- 
ways heretofore  laid  out  and  partially  con- 
structed, or  to  enable  It  to  provide  funds  to 
carry  on  the  large  amount  of  work  that  is 
necessary  to  be  done  by  It  in  co-operation 
with  the  federal  government,  and  with  the 
several  counties  and  highway  districts  of 
the  state,  in  order  to  obtain  the  financial  as- 
sistance In  the  construction  of  the  state  blgb' 
ways  that  will  be  available  if  the  said  bonds 
can  be  sold  and  the  money  derived  therefrom 
used  in  the  construction  of  the  hlKhways 
throughout  the  state,  and  that,  without  the 
funds  to  be  derived  from  such  sale,  much 
of  the  unfinished  work  done  on  this  system 
of  highways  whose  construction  has  been 
undertaken  by  the  state'  of  Idaho  will  be 
lost. 

The  petition  farther  alleges  that,  in  ad- 
dition to  the  matters  hereinbefore  stated, 
some  question  has  been  raised  as  to  the  va- 
lidity of  the  said  act,  known  as  Senate  Bill 
No.  319,  and  that  said  bonds  cannot  be  sold, 
or  readily  sold,  or.  If  sold,  cannf>t  be  sold  at 
BO  high  a  price  until  after  their  validity  and 
the  validity  of  said  Senata  BlU  No.  819  taava 


Digitized  by  Google 


474 


198  PACIFIC  fiBPOBTEB 


(IdabO 


been  detennlned  by  Judgment  and  decree  of 
this  court;  and  tliat  tbe  plalnldff  and  rela- 
tors have  no  plain,  speedy*  or  adequate  rem- 
edr  in  the  ordinary  course  of  law. 

The  defendant  flled  a' general  demnrrCT  to 
tbe  petition.  He  also  filed  an  answer,  in 
whitdi  be  urges  that  said  chapter  193  la  un- 
conatltntlonal  and  roidt  for  tbe  reason  tha^— 

"The  pnrposes  specified  In  said  chapter  198 
as  tbe  porpose  of  tbe  issuance  of  said  bonds, 
and  the  creation  of  tbe  indebtedness  therein 
referred  to,  are  not  distiDctly  specified  in  said 
chapter  193,  in  that  neither  the  extent,  mileage, 
location,  general  diaracter,  or  termini  of 
the  highways  to  he  completed  or  constructed 
are  set  forth,  nor  do  the  same  constitute'  some 
single  object  or  work." 

We  will  first  dispose  of  the  question  rftlsed 
the  answer  as  to  the .  conatiCutlonalUy 
of  chapter  193. 

The  constltuUonal  provision  referred  to 
above  (article  8.  S  1)  prohibits  the  creation 
of  the  Indebtedness  provided  for  in  diapter 
18S,  Sees.  Laws  1919,  "unless  the  same  shall 
be  authorized  by  law,  for  some  single  object 
or  work,  to  be  dlstinctlj  specified  therein." 
Tbe  word  "object"  is  defined  as  "the  end 
aimed  at,  the  thing  sou^t  to  be  accom- 
plished" (Pazton  T.  Baum,  69  Miss.  S31,  539) ; 
"tbe  aim  or  purpose"  (State  v.  De  Hart,  109 
.lA.  670,  674,  S8  South.  606)}  "tbe  thing 
sought  to  be  attained"  (Scarborough  v.  Smith, 
18  Kan.  S99).  These  definitions  given  by  the 
courts  are  In  accord  with  tbe  common  under- 
standing and  use  of  the  word  "object" 

[3]  The  end  sought  to  be  accomplished  by 
said  chapter  198  was  tbe  creaUon  of  a  fund 
to  be  need  in  ccmnection  with  the  federal 
funds  authorized  by  Congress  in  flie  construc- 
tion of  bIfAwaya,  upOn  certain  condltlona  to 
be  complied  with  bgr  the  state,  and  alao  to 
be  used  in  co-operation  with  tbe  various 
counties  and  highways  districts  of  the  state 
in  accordance  with  existing  laws,  and,  under 
certain  contingencies,  for  the  construction  or 
completion  of  such  state  highways  as  should 
be  deemed  for  the  best  interpsta  of  the  state. 
This  object  or  purpose  is  distinctly  set  out  In 
said  act,  as  required  by  the  Constitntion. 
We  therefore  bold  that  diapter  198,  Sess. 
Laws  1919,  ia  constitutional,  and  be<»une 
valid  when  it  was  adopted  by  a  majority  vote 
of  the  people  of  the  state  at  the  last  election. 

In  support  of  hla  demurrer,  the  defendant 
contends  that  the  act  of  the  sixteenth  session 
of  the  Legislature  in  effect  attempts  to 
amend,  after  Ite  approval  by  the  pet^ile,  said 
chapter  193,  by  indirectly  authorizing  an  in- 1 
crease  in  the  rate  of  Interest  to  a  rate  exceed- 
ing 6  per  c«it  per  annum,  or  by  authorizing 
a  sale  of  said  bonds  at  less  than  par. 

Article  8,  i  1,  of  the  Constitution  of  Idaho, 
80  ter  aa  it  Is  applicable  to  this  case,  reads  as 
follows: 

"Tbe  Legislature  sball  not  In  any  manner 
create  any  debt  or  debts,  liability  or  liabilities, 
which  shall  sin|]y  or  in  the  aggregate  exceed  I 


in  the  aggregate  the  sum  of  two  million  dol- 
lars, unless  the  same  be  anthorized  hy  law 
for  some -single  object  or  work  to  be  distinctly 
specified  therein,  wliicb  law  shall  provide  ways 
and  means,  exdnrive  of  loans,  for  the  payment 
of  tbe  Interest  on  such  debt  or  liability,  as  It 
falls  dae;  and  also  for  the  payment  and  dis- 
charge of  the  prindpal  of  snch  debt  or  lia- 
bility, within  twenty  years  of  the  time  of  the 
contracting;  thereof,  and  shall  be  irrepealabia 
until  the  prindpal  and  interest  thereon  shall 
be  paid  and  discharged;  but  no  such  law  shall 
take  effect  until  at  a  general  election  it  shall 
have  been  submitted  to  the  people,  and  shall 
have  received  a  majority  of  all  the  votes  cast 
for  or  against  it  at  snch  dection;  and  aO 
moneys  raised  by  tbe  authority  of  sudi  law, 
shall  be  applied  only  to  spedfled  object  therehi 
Btated,  or  to  the  psyment  of  the  debt  thereby 
created,  and  snch  law  shall  be  pabtished  in  at 
least  one  newspaper  in  each  county,  or  dty  and 
county,  if  one  be  published  therein,  througfaoot 
the  state,  for  three  months  next  preceding 
tbe  election  at  which  it  is  submitted  to  the 
people.  The  Legislature  may,  at  any  time 
after  the  approval  of  sucb  law,  by  tbe  peoide, 
if  no  debt  shall  have  t>een  contracted  in  por- 
suance  thereof,  repeal  tbe  same." 

The  constitutional  limit  of  Indebtedness 
having  been  reached,  the  state  Legislature 
enacted  chapter  19-1,  Sees.  Laws  1919,  whidi 
reads  In  part  as  follows: 

"Section  1.  For  the  purpose  of  providing  mon- 
eys to  be  used  in  paying  for  a  portion  of  the 
cost  of  laying  out,  surveying  and  construcrtiDg 
a  system  of  state  hiehways  in  tbe  state  of 
Idaho  a  loan  of  $2,000,000  is  hereby  aothorized 
to  be  negotiated  upon  the  faith  and  credit  «f 
the  state  of  Idaho. 

"Sec.  2.  The  stste  treasurer  Is  hereby  an- 
thorized,  empowered  and  directed  to  Issue 
bonds  of  the  state  *  •  *  aggregating  the 
amount  of  tbe  loan  authorized  in  section  1. 
which  shall  be  known  as  Idaho  state  highway 
bonds,  fourth  issoe.  •  •  *  Such  bonds  shall 
bear -interest  at  a  rate  which  shall  not  exceed 
the  rate  of  five  per  centum  per  annnm.  •  •  • 
"Sec.  12.  The  stete  treasurer  sfaaO  give  two 
weeks'  notice  by  publication  in  two  newepspera 
of  general  drculation,  one  of  which  is  published 
in  the  stete  of  Idaho,  of  the  intention  of  the 
Btete  to  sell  the  bonds  authorized  by  the  pro- 
visions of  this  act.  and  shall  invite  bids  there* 
for.  Said  bonds  must  be  sold  at  not  less  than 
tbe  par  value  thereof,  upon  the  best  terms  of' 
fered  and  at  tbe  lowest  rate  of  Interest  named 
by  any  bidder.  The  state  treasurer  shall  ban 
the  right  to  reject  any  and  all  of  tbe  bids 
offered  and  may  readvertise  for  bids,  as  kerelB 
provided." 

This  propodtloD  was  submitted  to  Uie  peo- 
ple at  tbe  election  held  in  November,  1^ 
i  and  was  adopted.  An  effort  was  made  to  sell 
the  bonds  so  authorized,  but  no  bidder  was 
found  wlio  was  willing  to  take  them  at  par. 
Thereupon  tbe  idxteentti  sesslim  of  the  state 
Leidslature  enacted  Senate  BUI  Na  319  (Seal. 
Laws  1921,  e.  61),  wbldi  reads  in  part  as 
follows: 

"Section  1.  The  state  treasurer  of  tbt  stete 
of  Idaho  la  hereby  autborised,  directed  and 
I  empowered  to  employ  for  and  in  behaU  of  tkt 
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•tate  of  Idaho,  «  fiscal  ttgvnt  or  broker,  to 
procure  or  asaiat  in  procuring  a  bidder,  at  not 
less  than  par  and  accrned  interest,  (or  the 
Idaho  state  highway  bonds,  fourth  issue,  being 
the  bonds  referred  to  in  chapter  193  of  the 
laws  of  the  state  of  Idaho  for  the  year  1919, 
when  the  same  are  offered  for  sale,  pnrsoant 
to  the  prorisions  of  said  chapter  193.  •  *  * 
**8ec.  2.  As  payment  and  full  compensation 
for  anch  aerrlcea  and  expenses  of  such  broker 
or  fiscal  agent  In  connection  therewith,  the 
state  treasurer  of  the  state  of  Idaho  is  author- 
ized  and  directed  to  expend  such  sum  as  he 
may  determine  to  be  necessary,  but  not  to 
exceed  the  sum  of  ^,S0O.0O  for  the  entire 
issue,  and  proportionately  for  any  part  there* 
of,  but  no  compensation,  expenses  or  other 
sum  shall  be  paid  to  said  broker  or  fiscal  agent 
unless  the  bidder  procured  by  him  shall  actual- 
ly  purchase  the  whole  or  a  part  of  said  bonds 
at  a  price  of  not  less  than  par  and  accrued 
interest,  and  then  only  coincident  with  delivery 
of  said  bonds  to  such  purchaser  and  paymeut 
therefor  by  him.  Payments  made  to  said 
broker  or  fiscal  ^nt  shall  be  made  on  claims 
approTed  by. the  state  treasurer  aa  head  of  the 
department  or  institution,  as  required  by  gen* 
era]  law,  and  passed  upon  and  aivroved  by  the 
state  board  of  examiners." 

Said  act  further  provides  that  the  Btate 
treasurer  is  also  authorized  to  pay  for  ex- 
penses Incurred  by  him  In  the  Issuance  and 
sale  of  Bald  bonds,  as  dlstin^ished  from  any 
expenses  Incurred  by  or  paid  for  said  fiscal 
agent  or  broker,  the  sum  of  $S00,  or  so  much 
thereof  aa  may  be  necessary. 

The  sole  question  In  this  case  is  whether 
or  not  the  Legislature  of  this  state  bas  au- 
Uwrity  to  make  an  appropriation  such  as  is 
attempts  in  Senate  Bill  No.  319  In  the  sale 
ot  bonds  after  their  Issuance  has  been  au- 
thorized by  a  vote  of  the  people,  when  the 
act  of  the  Legislature  authorizing  such  a 
vote  provides  that  the  bonds  shall  be  sold 
at  not  less  than  par,  and  shall  bear  Interest 
at  not  more  than  6  per  cent  per  annum.  The 
contention  of  the  defendant  Is  that  the  pay- 
ment of  this  sum  to  a  fiscal  agent  or  broker 
for  assistance  in  selling  said  brads  amounts, 
upon  tbe  one  band,  to  increasing  the  rate  of 
Interest,  or,  upon  tbe  other,  to  selling  the 
said  bonds  below  par.  ' 

We  are  not  Inclined  to  agree  with  this 
view.  To  do  so  would  be  to  hold,  in  effect, 
that  It  was  tbe  intention  of  the  Legislature, 
In  prescribing  the  maximum  rate  of  interest 
to  be  paid  and  the  minimum  price  at  which 
the  bonds  should  be  sold,  that  such  bonds 
should  be  sold  either  without  any  expense 
whatever  to  the  state,  or  that  the  price  re- 
ceived for  them  should  not  only  equal  the 
par.  value  of  tbe  bonda,  but  such  additional 
sum  as  would  cover  tbe  expeuse  necessarily 
incurred  In  tbelr  issuance  and  sale.  This 
view  Is  not  consistent  with  the  act  of  the 
L^lslature  submitting  this  proposition  to  a 
vote  of  tbe  people,  nor  with  the  subsequent 
act  ftDtboilzing  the  employment  of  a  fiscal 
agent  In  the  former  act  provialoa  was  made 


for  Uie  txvasnrer  to  advertise  said  bond  Issue 
In  two  newspapers  of  general  drculstliHi,  (me 
within  and  the  other  without  the  state,  If 
the  proposition  to  Issae  said  bonds  should  be 
adopted,  and  It  was  also  required.  In  obedi- 
ence to  tbe  provision  of  the  state  Constitu- 
tion, that  the  entire  act  submitting  said  prop* 
Mition,  covering  four  and  one-half  pages  of 
the  Sendbn  Laws  of  1019,  should  be  published 
in  at  least  one  newspaper  In  every  county 
of  the  state  for  a  period  of  three  months 
next  preceding  tbe  election  at  which  aatd 
prop08lti<m  was  submitted  to  the  people. 
These  oqmiditures  alone  involved  an  out- 
lay of  several  thousand  dollars.  Under  the 
lattOT  act  provision  is  made  for  the  pSTment 
of  the  fiscal  i^^fs  oomrolsdon,  and  scHue 
expensm  of  the  state  treasurer.  In  addition 
to  these  provialona  for  expenses  in  connec* 
tlon  with  the  sale  of  said  tMuds,  the  act 
submitting  tbe  bond  proposlticn  to  a  vote  of 
the  people  provided  that: 

"Tbe  expenses  of  printing  or  lithographing 
and  procuring  suitable  bonds  with  interest 
coupons  attached,  for  tbe  purpose  of  carrying 
out  the  provisions  of  this  act,  shall  be  paid  out 
of  the  moneys  arising  from  the  sale  thereof 
as  an  expense  incident  to  the  laying  out,  sur- 
veying and  constructing  of  said  system  of 
state  highways."    Session  Laws  1919,  p.  OBI. 

No  mention  is  made  of  any  of  these  ex- 
penditures In  connection  with  the  par  value 
of  the  bonds  or  the  rate  of  interest  they  were 
to  bear,  so  it  Is  clear  that  It  was  uot  the 
intention  of  the  Legislature  to  require  that 
these  bonda  should  bring  their  face  valna 
over  and  above  all  expenses  that  might  be 
Incurred  in  connection  with  their  Issuance 
and  sale.  The  fact  Is  that  whether  such  ex- 
penses are  great  or  small,  they  have  nothing 
to  do  with  determining  the  par  value  of  the 
bonds  or  the  rate  of  Interest  on  them. 

It  is  conceded  that  a  bona  fide  attempt  has 
been  made  by  the  state  treasurer  to  dispose 
of  these  bonds  according  to  the  terms  of 
chapter  193  of  the  1919  Session  Laws,  and 
that  such  attempt  has  failed  tcr  bring  a  pur- 
chaser of  said  bonds  at  par  and  B  per  cent 
Interest  This  condition  being  known  to  the 
late  Legislature,  suppose  that  body  had  de- 
termined that  another  effort  should  he  made 
to  sell  said  bonds,  and  that  Instead  of  pro- 
viding tor  the  employment  of  a  fiscal  agent 
in  tbe  hope  of  obtaining  a  large  popular  sub- 
scription to  said  bonds  among  tbe  citizens  of 
this  state.  It  had  provided  that  the  state 
treasurer  should  advertise  said  bond  Issue 
for  a  certain  period  ot  time  in  every  news- 
paper published  in  tbe  state  of  Idaho,  and 
that  tn  addition  to  this  effort  to  arouse  a 
local  Interest  in  tbe  purchase  of  these  bonds, 
he  had  been  authorized  to  advertise  said 
bonds  in  every  daily  newspaper  and  every 
financial  publication  published  in  the  Ignited 
States  In  a  dty  of  a  pfvalatlcm  of  100.000  or 
more,  and  a  large  appropriation  had  been 
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made  for  this  additional  adTertlsing,  It  would 
Hardly  be  aald  tbat  such  a  measure  was  be- 
yond the  leglslatlTe  power,  and  that,  by  aat>- 
mlttlng  aald  bond  issoe  to  a  vote  of  the  peo- 
ple, the  Legislature  bad  bo  limited  Itself  that 
It  was  powerless  to  authorize  the  use  of  any 
additional  means  to  effect  a  sale  of  these 
bonds.  What  difference  In  principle  is  there 
between  sach  means  and  the  means  adopted 
by  the  late  Legislature  in  authorizing  the  em- 
ployment of  a  fiscal  agent?  There  {s  none. 
Then  there  Is  no  objection  from  a  1^1  stand- 
point to  the  method  adopted  by  the  Legisla- 
ture as  to  the  employment  of  a  fiscal  agent 
But  the  objection  that  is  urged,  it  seems  to 
OS,  grows  out  of  a  suspicion  that,  under  the 
guise  of  employing  a  fiscal  agent  and  paying 
him  a  commission  for  services,  there  may 
be  an  attempt  on  the  part  of  the  purchaser 
to  obtain  the  commission,  and  thus,  in  effect, 
make  sale  of  the  bonds  at  less  than  par,  or,  if 
at  par,  make  them  bear  a  higher  rate  of 
interest  than  that  prescribed  by  the  taw. 
Clearly,  to  our  minds,  if  the  employment  of 
a  fiscal  agent  should  develop  Into  a  subteiv 
fnge  for  the  accomplishment  of  such  a  pur< 
pose  as  tbla,  tt  would  be  a  rlolatton  of  the 
law,  but  we  may  not  declare  this  provl^on 
invalid  because  of  the  fact  that  officers,  if  they 
were  acting  in  bad  faith,  might  permit  some- 
thing that  is  forbidden  the  law.  We  must 
assome  that  the  officers  charged  with  the  han- 
dling of  this  transaction  will  be  hwest,  and 
wUl  act  In  good  faith,  for  the  purpose  of  ac- 
otnnplisbing  the  sale  of  these  tKmds  according 
to  the  spirit,  as  well  as  the  letter,  of  the 
law.  The  act  providing  for  the  appointment 
<3X  a  fiscal  agent  or  broker  gives  ample  power 
to  the  officers  of  this  state  to  protect  the 
state  against  such  a  transaction  as  seems  to 
be  feared.  This  act  provides  that— 

"No  compensation,  expenses  or  other  sum 
shall  be  paid  to  said  broker  or  fiscal  agent  un- 
less the  tedder  procured  by  him  shall  actually 
purchase  the  whole  or  a  part  ot  said  bonds 
at  a  price  of  not  less  tbas  par  and  accrued 
interest,  and  then  only  coincident  with  de- 
livery of  eaid*  bonds  to  such  purchaser  an<7 
parment  therefor  by  blm.  Payments  made  to 
said  broker  ot'  fiscal  agent  shall  be  made  on 
daims  approved  by  the  state  treasarer  as 
head  of  the  department  or  institaUon,  as  re- 
qaired  by  general  lav,  and  passed  upon  and 
approved  by  the  state  board  of  examiners. 

It  will  thus  be  seen  that,  until  the  bonds 
are  actually  sold  and  paid  for,  such  broker 
or  fiscal  agent  would  not  l>e  entitled  to  pay- 
ment of  such  allowance  as  might  be  agreed 
upon  between  him  and  the  state  treasurer, 
and  If  it  should  appear  that  the  transaction 
was  one  by  which  the  purchaser  of  the 
bonds  was  directly  or  IndlrecUy  to  receive 
the  benefit  of  the  commission  allowed  to  the 
fiscal  agent,  It  would  not  only  be  within  the 
power,  bnt  it  would  be  the  duty,  of  the  of- 
ficers of  this  state  having  to  do  with  the 
allowance  ttf  said  claim  to  reject  It ;  and  we 


must  assume  tliat  said  offlceis  will  act  In  the 
Interest  of  the  state  of  Idaho,  and  will  nse 
all  diligence  to  prevent  the  accomplisbmeot 
of  any  such  unlawful  purpose.  If  It  shonld 
be  attempted. 

It  would  seem  also  that  the  defendant  bases 
his  objection  In  part  upon  the  assumption 
that  in  no  event  could  a  sale  of  said  bonds 
be  made  above  par,  or  at  a  premium.  While 
It  may  be  admitted  that  probably  a  sale 
might  not  be  made  above  per  Just  at  (hli 
time,  tUs  court  cannot  assume,  as  a  matta 
of  law,  that  a  sale  cannot  be  so  made^  eith« 
now  or  at  any  time  In  the  future. 

[2]  While  tliese  reasms  se^  to  us  snfll- 
dent  to  warrant  the  bedding  of  this  act  valid 
as  to  the  anwlntment  and  paymat  ctf  a 
fiscal  agent  or  broker,  It  may  be  well  to  dte 
a  few  decUdons  of  other  courts  whldi 
similar  questions  have  been  passed  upn. 
The  defendant  haa  dted  a  number  of  casai 
in  whidi  courts  have  held  that,  under  a  pro- 
vision for  the  sale  of  bonds  at  not  leas  Qua 
par,  a  commission  to  a  broker  or  fiscal  agent 
which  was.  found  to  be  claimed  In  the  Intet^ 
est  of  the  pnrchaaer  of  the  bonds  could  not 
legally  be  paid,  for  the  reason  that  sncb  a 
transactira  amounted  to  a  sale  of  sndi  bondg 
at  less  than  par.  We  think  there  can  be 
no  question  that  this  holding  la  correct,  and, 
as  we  said  above.  If  it  should  be  found  hi 
this  case  tbat  the  purchaser  was  to  recrive 
any  commission  allowed  to  a  broker  or  fiscal 
agent  no  1^1  payment  of  such  commls^on 
could  be  made  to  such  broker  or  fiscal  agent, 
or  to  any  person  for  him. 

In  Armstrong  t.  Ft.  Edwards,  169  N.  T 
315.  53  N.  E.  1116,  Hanltou  v.  First  National 
Bank.  87  Colo.  844,  86  Pac.  75,  Davis  v.  aty 
of  San  Antonio  (Tex.  Civ.  App.)  160  8.  W. 
net,  and  Miller  v.  Park  City.  126  Tenn.  427, 
lf>0  S.  W.  90.  Ann.  Cas.  1913E,  83.  the  ho- 
plied  authority  of  cities  to  pay  a  commission 
for  the  sale  of  bonds  under  a  provision  of  law 
requiring  that  such  sale  should  be  made  at 
not  less  than  par  has  been  upheld,  and  sales 
under  such  conditions  have  been  held  not  to 
have  been  made  below  par. 

In  Miller  v.  Park  City,  supra,  In  opboldlo^ 
a  sale  as  not  below  par  when  the  commls- 
tioa  was  paid  ont  of  the  proceeds  of  the 
bond  sale,  the  court  said: 

"It  is  needless  to  say  tbat  If  charges  of  thi* 
kind  are  soufcht  to  be  made  the  cover  for  an  tc- 
tnal  Bile  at  less  than  par,  or  if  they  are  grosaly 
unreasonable  and  attended  by  marka  of  btd 
faith,  the  court  would  not  hesitate  to  dedare 
sucb  transsetiona  fraudulent  and  void." 

And  this  appears  to  be  the  universal  hold- 
ing of  the  courts  upon  this  point 

In  the  case  of  Mayor,  etc..  of  New  York 
V.  Sands,  105  N.  Y.  210,  11  N.  B.  820,  In 
discussing  the  implied  power  of  tbe  cunp- 
troller  to  employ  an  agent  and  pay  him  a 
commisdon  of  one-half  of  1  per  cent  In  msk* 
ing  sale  of  $15,000,000  of  bonds,  which  le- 
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suited  In  tbt  payment  of  a  premlnm  of  4% 
per  cent  on  aald  bond  tale,  the  court  said: 

"It  is  a  matter  of  common  koowledfe  that 
■ucb  loans,  in  all  coantrles  of  th«  world,  are 
nsoaDr  nesotiated  tbroagh  agencies  ootsido 
of  the  regular  financial  authorities  of  the  gor* 
eminent  ai^ldiis  the  loans.** 

And  the  court  eaUa  attention  to  the  fiict 
that  during  the  CStU  War  the  federal  gOT- 
«niment  used  such  agencies  In  raising  the 
lat^  sums  that  were  required  by  the  govem- 
ment  daring  that  period,  and  that  without 
such  assistance  it  would  have  been  difficult, 
if  not  impossible,  to  effect  the  desired  loans. 
And  In  the  same  case  the  conrt  further  says : 

'The  necessity  of  incarring  some  expenses 
in  the  negotiation  of  the  loans  and  pladng 
the  bonds  anthorlsed  to  he  Issaed  Is,  in  view  of 
the  nnlTersal  practice  in  soch  cases,  too  plain 
to  sdmit  of  diapate,  and  It  is  obviouB  that, 
unless  the  comptroller  was  vested  with  power 
to  pay  them,  the  whole  purpose  of  the  set 
might  be  defeated  at  Its  outset" 

The  Supreme  Court  oi  Ifinnesota,  In  the 
case  of  State  v.  West  Doluth  Land  Company, 
7S  Ubm.  466,  at  page  467,  78  N.  W,  U6, 117, 
said: 

"Under  the  provisions  of  section  4  of  chap- 
ter 280,  supra*  a  sale  of  the  bonds  issued  there- 
under at  less  than  par  value  w&s  forMddeo. 
The  bonds  now  under  consideration^  $140,000 
in  amount,  were  tamed  over  to  a  broker  for 
sale  under  a  written  contract  with  tfae  board 
of  connty  commissioners.  In  tliis  contrsct  it 
waa  stipalated  tliat  the  broker  should  pay  for 
nthographing  and  printing  the  blank  bonds,  for 
legal  advice  and  services,  and  all  other  ex- 
penses inddent  to  a  sale,  for  which  and  as 
eompensation  fai  full,  he  wss  to  receive  the 
sum  of  $14,000,  10  per  cent,  of  the  face  valne 
id  the  bonds  sold.  On  these  facts  we  are 
asked  to  hold  that  there  was  a  plain  violation 
of  section  4,  and  that  the  bonds  are  void. 
There  might  b«  cases  where  the  facts  would 
very  condasively  show  that  an  agreed  com- 
pensation of  10  per  cent  for  the  sale  of  the 
bonds  was  a  ^pable  evasion  of  sudi  a  sec- 
tion, but  we  have  no  sndi  esse  before  us.  We 
csnnot  say,  as  a  matter  of  law,  thst  under  the 
conditions  of  this  contract  there  wss  a  vio- 
lation of  section  4.  which  forUds  a  sale  of 
Oie  bonds  at  less  than  par." 

The  case  moat  nearly  in  point  to  which 
aur  attention  has  been  directed  Is  one  de- 
cided by  the  Suprenje  Court  of  Missouri  in 
which  It  was  held  that  tfae  board  of  fund 
emnmlssioners  of  that  state,  which  was  au- 
thorized to  issue  and  sell  three  and  a  half 
DiiUi<Hi  dollars  of  state  bonds  at  not  less 
than  par,  had  implied  power  to  onploy  a 
broker  and  pay  him  a  commission  out  of 
proceeds  of  said  bonds  for  his  services  in 
making  sale  thereof  at  not  less  flian  par. 
In  that  case  the  court  said: 

The  question,  therefore,  Is.  Can  a  contract 
to  pay  a  commission  for  procuring  purchasers 
fsr  these  bonds  ha  made  by  the  boardf  Wa 


think  so.  First  It  Is  a  conceded  fact  that  the 
defendants  have  tried  to  find  purchasers  and 
have  failed.  This  might  have  been  expected, 
owing  to  the  exceedingly  low  rate  of  Interest 
(3%  per  cent)  wbkh  the  bonds  bear,  and 
owing  to  the  further  fact  that  the  members  of 
such  t)oard  are  not  in  position  to  find  pur- 
chasers, as  would  be  some  established  broker* 
age  company,  with  a  clientele  all  over  the 
country.  Sach  boards  are  not  usually  in  touch 
with  the  great  mass  of  persons  who  invest 
in  sach  securities.  A  large  issue  of  bonds  of 
this  character  might  be  aold  to  the  cilentile  of 
any  large  brokerage  firm,  in  small  quantities 
to  each  dient  Such  companies  usually  have 
and  can  find  persons  among  their  CQstomers 
who  conld  be  easily  induced  to  take  one  or 
more  of  such  bonds,  even  at  a  low  rate  of  in* 
terest,  but  this  would  require  work.  What  a 
brokerage  firm  could  do  In  this  wsy,  the  usual 
board  charged  with  the  sale  <tf  low  rate  bonds 
could  not  do.  •  •  • 

"We  are  therefore  of  opinion  *  *  *  (5) 
that  under  such  facts  there  Is  from  the  le^- 
lative  acts,  supra,  a  dearly  implied  power, 
which  authorises  such  board  to  enter  Into  a 
contract  with  some  finandal  agent  to  procure 
for  such  board  a  purchaser  or  purchasers  who 
will  take  such  bonds  at  their  par  value,  and 
in  such  contract  to  agree  to  pay  and  pay  sudi 
agent  out  of  the  proceeds  of  the  sale,  a  reason- 
able commission  for  the  services  rendered." 
Chnrdi  v.  Hadley,  240  Ho.  680, 145  8.  W.  8;  89 
L.  B.  A  (N.  S.)  248. 

[1]  "Except  as  limited  by  constitutional  iwo- 
vlBloDS,  the  Legislature  has  absolute  control 
over  the  finances  of  the  state ;  and  Its  power 
as  to  the  creation  of  indd)tedne8S  or  the 
expenditure  of  state  funds,  or  making  ap- 
proprlatlMia,  la  plenary,  and  the  exerdse  of 
this  power  cannot  be  controlled  or  reviewed 
by  the  courts.  The  Legislature  la,  however, 
bound  all  constitutional  limitations,  al- 
though in  determining  whether  tfae  conditions 
or  contingencies  spedfled  in  the  Constitu- 
tion as  Justifying  tfae  contraction  of  a  debt 
or  the  making  of  an  ai^roprlatlon  exist 
the  Legislature  has  large  discretion,  and  its 
action  is  not  subject  to  Judldal  control  un- 
less such  discretion  has  been  plainly  abused." 
86Cyc8a2. 

"Power  of  a  munidpaUty  to  Issue  and  seD 
bonds  carries  with  it  the  Implied  power  to 
secure  such  reasonable  and  necessary  sssist- 
anee  .as  may  be  requisite  to  bring  about  an 
advantageous  sale,  and  to  this  end  tlie  muoid- 
pality,  acting  in  good  faith,  may  employ  a 
broker  regularly  engaged  in  the  business.  And 
its  power  is  not  confined  to  the  employment 
of  a  broker  only.  It  may  employ  any  person, 
although  not  a  regular  broker,  that  the  mu- 
nidpality  may  In  good  faith  consider  able  to 
assist  it  in  selling  and  disposing  of  the  bonds." 
2  Dillon,  Munidpal  Corporations,  {  89S. 

In  the  case  at  bar  tt  is  not  a  question  of 
implied  power  of  the  state  treasurer  to  em- 
ploy a  broker  or  fiscal  agent ;  that  power  la 
expressly  conferred  upon  him  by  the  act  of 
tbe  late  L^slature  known  as  Senate  Bill 
No.  819.  We  think  there  can  be  no  qnestton 
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as  to  the  power  of  tbe  Legtslatnre  to  adopt 
this  plan  in  aid  of  the  sale  of  said  bond  Issue, 
and  to  make  the  necessary  appropriation 
therefor,  and  therefore  hold  said  act  not  in 
conflict  with  the  Constitution  of  this  state. 
We  also  hold  that  the  payment  of  such  com- 
mission would  not  reduce  the  &elling  price 
of  said  bonds  below  par,  nor  raise  the  In- 
terest rate  on  said  bonds  above  5  per  c&it 

WbUe  we  hold  Senate  Bill  No.  319  to  be 
a  valid  act  of  the  state  Legislature  requiring 
the  state  treasurer  to  employ  a  fiscal  agent  or 
broker  to  assist  in  making  sale  of  said  bond 
Issue,  if  he  shall  find  that  It  cannot  be  sold 
without  incurring  such  expense,  we  think 
some  degree  of  discretion  is  given  to  said 
treasurer  as  to  the  exact  time  when  It  idiall 
be  necessary,  if  at  all,  to  employ  the  services 
of  such  fiscal  agent  or  broker,  for,  manifestly, 
It  would  be  unreasonable  to  bold  that,  If  it 
api>eared  to  the  treasurer  possible  to  make 
such  sale  without  Incurring  this  expense,  he 
would  still  be  required  to  proceed  at  once  to 
tbe  employment  of  a  fiscal  agent,  and  thus 
Incur  an  expense  that  could  reasonably  be 
avoided.  Since  It  does  not  appear  from  the 
petition  that  said  treasurer  will  not  proceed 
as  directed  by  said  Senate  Bill  No.  319,  after 
he  shall  be  satisfied  that  a  sale  cannot  be 
made  otherwise,  and  after  he  has  been  satis* 
fled  that  he  can  proceed  legally  under  said 
Senate  Bill  No.  319.  and  since  It  does  not 
appear  from  said  petition  mat  a  sale  can 
be  made  even  with  the  aid  of  a  fiscal  agent 
or  broker,  the  demurrer  should  be,  and  Is, 
hereby  sustained.  The  altematire  writ 
should  be  quashed,  and  the  peremptory  writ 
denied. 

It  is  so  ordered. 

RICE.  C.  J.,  and  BUDOB  and  MCCARTHY, 
JJ.,  concur. 

LEE3,  J.  (dissenting).  I  cannot  concur  In 
the  majority  opinion.  It  Is  admitted  that  the 
bonded  Indebtedness  of  the  state,  which  the 
Legislature  was  authorized  to  create  under 
the  limitations  placed  upon  It  by  article  8,  8 
1,  of  the  Constitution,  had  reached  the  max- 
imum amount  which  it  could  create  without 
submitting  the  proposal  for  addltlooal  bond- 
ed Indebtedness  to  a  referendum  vote  of  the 
peoi>lf,  wN'n  the  fifteenth  session  of  the 
Legislature  enacted  chapter  193,  Laws  1919, 
p.  578.  This  provision  of  the  Constitution 
authorizes  the  Legislature  to .  submit  a  pro- 
posal for  additional  bonded  Indebtedness  for 
two  purposes:  First,  "in  case  of  war,  to  re- 
pel an  Invasion,  or  suppress  an  insurrection," 
and  secondly,  "for  some  single  object  or 
work  to  be  distinctly  specified."  The  fif- 
teenth session  authorized  the  submission  of 
a  proposal  to  Issue  ¥2,000,000  of  20-year  6 
per  cent  road  bonds,  which  should  be  sold 
for  not  less  than  par,  to  a  referendum  vote, 
and  this  proposal  was  aabmitted  and  ap- 
IttOTed  at  the  NoTember,  1920;  general  eleo> 


tloD.  It  Is  now  claimed  that,  because  of  the 
changed  financial  conditions,  these  bonds 
cannot,  at  this  time,  t>e  sold  at  par,  and  for 
the  maximum  rate  of  interest  fixed  in  the 
proposal.  Accordingly,'  the  slxte^th  ses- 
sion, by  chapter  61.  Laws  1921,  directed  the 
state  treasurer  to  employ  a  fiscal  agent  or 
broker  to  procure  or  assist  in  procuring  a 
bidder  for  these  bonds,  who  will  buy  them  at 
par,  and  the  maximum  rate  of  Interest,  and 
this  act  ai^roprlates  $97,600  to  compensate 
such  brok»  or  fiscal  agent  for  his  services 
In  procuring  such  bidder.  Hie  legislative 
acta  of  both  the  IQth  and  16th  sessions  above 
referred  to  should  be  considered  and  con- 
st med  in  connection  with  said  article  8.  i  1. 
of  the  Constitution,  because  they  are  legisla- 
tive enactments  to  carry  out  its  provisions 
in  the  matter  of  authorizing  the  state  to  In- 
crease Its  bonded  Indebtedness.  It  la  erldoit 
that  the  expenditure  of  ^,500  directed  to 
be  made  by  the  16th  session  for  the  purpose 
of  procnring  a  broker  or  fiscal  agent  who 
will  secure  a  purchaser  for  these  bonds  npon 
the  terms  which  the  referendum  vote  author- 
izes, results  in  doing  that  which  the  original 
proposal  authorized  by  the  IStii  session  did 
.  not  contemplate,  and  which  It  forbids;  that 
Is,  the  sellbig  of  these  bonds  below  par,  or 
at  a  higher  rate  of  interest  than  5  per  cent. 

It  will  not  be  questioned  that  the  Legis- 
lature has  absolute  nmtrol  over  the  finances 
of  tbe  state,  and  that  its  power  over  the 
creation  of  Indebtedness  or  the  expenditure 
of  state  funds  Is  plenary,  and  that  the  exer- 
cise of  this  power  cannot  be  controlled  or 
reviewed  by  the  courts,  except  as  limited  by 
the  Constitution.  But  the  Legislature  Is 
bound  by  all  constitutional  limitations,  and 
where  It  exceeds  such  limitations  its  acts  are 
subject  to  Judicial  control.  Nougues  v.  Doug- 
lass, 7  Cal.  65;  In  re  Appropriations  by  tbe 
General  Assembly.  13  Colo.  318,  22  Pac  481. 

"Neither  the  Legifllatare  nor  the  ofliceri  and 
agents  of  the  state,  nor  all  combined,  can 
create  n  debt  or  incur  an  obligation  for  or  in 
behalf  of  the  state,  except  to  the  amount  and 
in  the  manner  provided  for  In  the  ConRtito- 
tion."  People  v.  Snpervisors,  52  N.  T.  556.  at 
5fi3;  People  v.  May,  9  Colo.  80,  10  Pac.  641; 
People  V.  .Tohoson.  6  CaL  499;  Williams  t. 
LouiHiana,  103  IT.  S.  645,  26  L.  Ed.  896;  Cooley 
on  Constitutional  Limitations,  76,  77. 

By  said  act  of  tbe  fifteenth  session  a  defi- 
nite, certain  proposal  was  submitted  te  tlie 
voters,  wbldi  was: 

"SbaU  a  bond  issue  of  $2,000^000  be  antboriied 
for  the  layiiMC  out,  surveying  and  Mmitmetinc 
of  state  highways?" 

It  farther  provides  for  the  payment  of  the 
bonds  authorized  to  be  Issued  under  said 
act,  and  the  interest  which  should  accme 
thereon,  according  to  Its  strict  terms;  that 
said  bonds  should  be  sold  at  not  less  than 
par,  and  upon  the  best  terms  i^ered,  and  at 
tiie  lowest  rate  of  Interest  named  by  any 
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Mdder ;  that  tbe  expense  of  printing  or  lltfa- 
osnipbtaig  and  securing  suitable  bonds,  with 
tnterrat  coupons  attached,  for  tbe  purpose 
of  carrying  out  tbe  prorlalons  of  said  act, 
should  be  paid  out  of  the  moneys  raised  from 
tbe  sale  thereof  as  an  expense  incident  to 
the  laying  out,  Burreylng,  and  eonatructing 
of  said  system  of  highways;  and  that  the 
act  should  be  published  In  one  newspaper  In 
each  county  throughout  the  state  for  a  peri- 
od of  tfaree  months  next  preceding  the  gen- 
eral election. 

If  the  Legislature,  after  having  provided 
for  the  submission  of  a  definite  proposal  of 
this  kind,  and  after  such  proposal  has  been 
submitted  and  approved  by  a  referendum 
vote*  may  at  a  subsequent  session  Increase 
tbe  amoimt  ot  the  Indebtedness  by  a  direct 
appropriation,  under  tbe  pretense  of  making 
an  approprlatloi)  to  emi^oy  a  fiscal  agent 
to  And  a  purchaser  for  said  bonds,  then  the 
constltiitioDal  limitation  as  to  the  amoont  of 
sodi  indebtedness  and  tbe  manner  of  creat 
ing  it  Is,  to  all.practica]  Intaits  and  purposes, 
IneffectnaL  This  provision  of  the  Constitu- 
tion does  not  admit  of  any  substantial  change 
In  the  ivoposal  to  create  additional  indebted- 
ness, after  it  has  been  approved  and  ratified 
by  a  referendum  vote. 

There  la  nothing  in  the  act  making  the  ap- 
propriation whldi  forbids  the  purchaser 
from  recelTing  Uiis  amount ;  If  not  directly, 
then  It  may  be  paid  indirectly,  as  far  as  the 
terms  of  tiie  act  go.  under  the  claim  of  pay- 
ing It  as  oompraisatlon  to  a  fiscal  Agwt  It 
must  be  apparent  ^t  this  Is  only  an  in- 
direct meOiod  of  disposing  of  these  bonds 
below  par,  at  a  blgher  rate  of  Inter^t  than 
that  fixed  by  the  proposal  as  submitted  and 
approved,  and  in  effect  nullifies  the  limita- 
tion placed  upon  the  power  of  the  Legisa- 
tnre  by  the  Constitution.  For  this  reason, 
chapter  01.  Laws  1921.  so  far  aa  It  attempts 
to  authorize  an  additional  eicpendltnre  of 
188.000  for  the  sale  of  this  road  bond  Issue, 
abonld  be  declared  nnconstltntlonaL 


(83  Okl.  74) 

la  rs  TRADESMEN'S  STATE  BANK  OF 
OKLAHOMA  CITY.   (No.  10119.) 

(Supreme  Coart  of  Oklahoma.  May  24,  1921.) 

(SvOabut  by  ike  Court,} 
I.  Taxatioa  «=a386(1)— li  aaaeaslig  banks  tax 

Is  levied  agalsst  eorporatlsn's  stook  la  haadi 

of  steokholdert. 
In  asBCBslnff  state  or  national  banks,  tbe 
aBseBsmeDt  U  not  agaioBt  the  corporation  upon 
its  moneyed  capital,  surplus,  and  undivided 
profits,  but  the  tax  Is  levied  against  the  shares 
of  BtodE  In  the  hands  of  stockholders,  and  the 
ofile«rs  of  the  corporation  act  as  tb«  agent 
of  the  atockbolders,  both  in  Ustlng  the  shares 
of  stock  for  taxation  and  in  paying  the  taxes 
levied  against  said  shares  of  stock. 


2.  Taxation  «=3386(2)— Bank  stoA  to  be  as- 
sessed at  its  true  value. 

The  shares  of  stock  in  a  state  or  national 
bank  are  to  be  assessed  at  their  true  value, 
which  may  or  may  not  coincide  with  their  book 
value. 

3.  TaxathiB  ^386(2)-^o  dedsotloa  In  detet' 
mining  value  of  bank  stock  for  investments 
Ib  exempt  securities. 

In  detern^ining  the  value  of  shares  of  stock 
in  a  national  or  state  bank  for  the  purpose  of 
taxation,  no  dedaction  Is  to  be  made  on  account 
of  tbe  capital  of  the^  corporation  invested  in 
securities,  which  are  exempt  from  taxation. 

Pitchford,  J.,  dissenting. 

Appeal  from  District  Oourt,  OUaboma 
County;  Geo.  W.  Clark,  Judge. 

Proceedings  to  assess  the  Tradeamenia 
State  Bank  of  Oklahoma  City  for  taxes  for 
the  year  1917.  Upon  appeal  from  a  denial  of 
reductions  by  tbe  county  board  of  equaliza- 
tion, the  assessments  were  reduced  and  the 
County  appeals.  Reversed  and  remanded. 

Forrest  U  Hughes,  Co.  Atty.,  and  H.  8. 
Singleton,  Asst  Co.  Atty.,  both  of  Oklahoma 
City,  for  plaintiff  In  error. 

Abemathy  &  Howell,  of  Oklahoma  City, 
for  Tradesmen's  State  Bank. 

McNeill,  J.  This  appeal  Involves  the 
assessment  of  the  Tradesmen's  State  Bank 
for  the  year  1917.  The  president  of  the  bank 
made  a  return  for  the  assessment  to  the 
assessor,  and  claimed  certain  exemptions, 
which  were  disallowed  by  the  assessor.  The 
president  of  the  bank  filed  a  complaint  before 
the  board  of  equalization  of  Oklahoma  coun- 
ty, praying  that  the  assessment  made  by  the 
county  assessor  be  reduced  In  the  sum  of 
920,000.  for  tbe  reason  $20,000  of  the  capital 
stock  of  the  bank  was  Invested  In  "depositors' 
guaranty  fund  warrants"  on  January  1, 1917. 
The  case  was  submitted  to  the  board  of  equal- 
ization upon  an  agreed  statement  of  facta ;  It 
being  agreed  ttiat  the  capital  stock  and  sur- 
plus of  the  bank  amounted  to  $105,000  and  the 
assessment  was  for  that  amount,  less  the  val- 
ue of  real  estate  assessed  at  $27,380,  and  less 
$3,200  iDvested  in  state  funding  bonds,  mak- 
ing tbe  assessment  at  $74,420  and  It  was 
agreed  the  bank  had  Invested  $20,000  of  tbe 
capital  stock  in  "depositors*  guaranty  fond 
warrants."  It  was  contended  that  the 
$20,000  invested  to  said  warrants  was  exempt 
from  taxation,  and  sboald  be  deducted  from 
the  amount  of  the  assessment,  which  claim 
was  disallowed  1^  tbe  county  board  of  equal- 
ization, and  an  appeal  was  taken  to  the 
district  court  of  Oklahoma  county,  and  the 
cause  was  there  submitted  upon  the  agreed 
statement  of  facts  presented  to  the  board 
of  equalization,  and  the  trial  court  held  that 
the  amount  of  the  capital  stock  Invested  In 
said  warrants  was  not  taxable,  snd  deducted 
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that  amount  from  the  assessment,  and  order- 
ed and  adjudged  the  assessment  be  made  in 
the  sum  of  $54,420,  and  further  found  the 
bank  had  paid  the  taxes  In  the  sum  of 
$1,632^,  and  ordered  the  county  treasurer 
to  par  to  the  bank  the  sum  of  $556.29,  the 
amount  of  taxes  lUegalUy  collected.  From 
said  judgment  the  county  has  appealed. 

[1't]  The  identical  questions  Involved  here- 
in have  been  passed  upon  by  thlg  court,  since 
the  filing  of  the  appeal  herein  In  three  sepa- 
rate and  distinct  cas^,  to  wit:  Board  of 
Equalization  v.  First  State  Bank,  77  OkL 
291,  188  Fac  116;  Brown  v.  Hennessey 
State  Bank,  78  OkL  141, 189  Pac.  355 ;  Board 
of  Equalbiiaticm  of  Kingfisher  County  v. 
People's  National  Bank.  79  Okl.  S12, 193  Pac. 

In  the  last  case  dted  this  court  stated 
as  follows: 

"In  assesslnff  state  or  national  bsnks,  the 

assessment  Is  not  against  the  corporation  upon 
its  moneyed  capital,  surplus,  and  undivided 
profits,  but  the  tax  is  levied  against  the  shares 
of  stock  in  the  hands  of  stockholders,  and  the 
officers  of  the  corporatiOQ  act  as  the  agent  of 
the  stockholders,  both  In  listing  the  shares  of 
stock  (or  taxation,  and  in  paying  the  taxes 
levied  against  said  shares  of  stock. 

"  The  shares  of  stock  in  a  state  or  national 
bank  are  to  be  assessed  at  their  tme  value, 
which  may  or  may  not  colndde  with  thdr  book 
value.* 

"  'In  determining  the  value  of  shares  of  stock 
In  tt  national  or  state  bank  for  the  purpose  of 
taxation,  no  deduction  Is  to  be  made  on  ac- 
count of  the  capital  of  tbe  corporation  invest- 
ed in  securities,  which  are  exempt  from  taxa* 
tlon.'"  ■. 

The  assessment  Is  levied  against  the  shares 
of  stock  in  the  hands  of  the  stockholder,  and 
there  is  no  contention  that  the  value  of 
the  shares  of  stock  were  not  of  tiie  value 
for  which  they  were  assessed.  Tiie  bank 
contends  the  only  question  submitted  to  the 
trial  court  was  whether  the  warrants  were 
assessable.  This  posilon  Is  untenable.  The 
question  Involved  was  whether  a  deduction 
diould  be  made  from  the  assessment,  on 
account  of  the  capital  stock  being  invested 
In  these  securities,  and  this  Is  what  the  court 
decided,  and  this  is  what  the  court  did — 
ordered  the  assessment  reduced.  This  was 
erKff. 

The  error  committed  by  the  oonnty  asses- 
sor was  In  deducting  from  the  assessed  valua- 
tion the  sum  of  $3,200,  purported  to  have 
been  Invested  In  state  funding  bonds. 

For  the  reasons  stated  the  judgment  of  tbe 
court  Is  reversedt  and  the  cause  remanded, 
and  to  take  such  further  proceedings  not 
IncondstCTt  with  the  views  herein  expressed. 

HARBISON.  C.  J.,  and  JOHNSON,  MIL- 
LER, and  NICHOLSON,  JJ.,  concur. 
PITCHFORD,  J.,  dissents. 


(82  Okl.  W 

STATE  ox  rsL  KETCHUM  V.  DISTRICT 
COURT  OF  TULSA  COUNTY  St  aL 
(No.  12170.) 

(Sapreme  Gonrt  of  <Mlahoma.  Iby  IT,  19SL) 

(SyUabua  bp  the  Comi.) 

1.  Cosrts  «=>478— Court  first  aoqslriafl  Jaris- 
diotloa  of  speoiflo  proper^  retalsa  It  at 
agslnst  other  courts  of  ooaosrrast  |«risdO' 
tios. 

Wbers  In  ad  action  a  petiti<m  has  been  ffl«d 
to  enforce  a  Uen  against  vedfic  propertgr,  pro- 
cess  issued  and  served  as  reqt^red  hr  law  In 
a  conrt  of  competent  jorisfietion,  the  i»ropert7 
involved  In  tbe  action  Is  bronght  faito  costodia 
legis,  subject  to  tbe  power  and  control  of  tbs 
eoort,  and  no  other  court  of  co-ordinate  or 
concurrent  jurisdiction  can,  in  an  action  com- 
menced while  tbe  property  is  in  such  a  sitDa- 
tion,  deprive  the  court,  which  has  already  ac- 
quired the  right  of  contnd  and  possesaion  of 
such  property,  of  its  jurisdiction;  and  tbe  con- 
trol of  said  pn^erty  and  jurisdiction  of  tin 
court  In  wbidi  the  action  is  first  filed  is  not  de- 
pendent upon  actual  physical  posseaslon  of  said 
property,  but  tbe  court  in  which  said  action  ii 
first  commenced  Is  entitled  to  the  possession  of 
tbe  res,  because  its  posseeston  of  the  same 
is  indispensable  to  the  exerdse  of  its  Jorisdie- 
tion  to  the  end  that  tbe  res  may  be  impreaaod  br 
Its  decree. 

2.  Prohibltlou  ^IO(l)~Wr[t  lies  where  latol< 
erabie  conflict  of  Jurisdiotloa  has  arisen  be- 
tween eonour4>ent  courts. 

In  an  original  proceeding  in  this  court  for 
a  writ  of  prohibition,  where  it  appears  that 
a  conflict  of  jurisdiction  has  arisen  between 
two  courts  of  concurrent  jurisdiction  over  tbs 
subject-matter,  and  jorisdicUon  has  been  Inr- 
fully  acquired  by  one  court,  and  it  appearing 
that  an  Intolerable  coufilct  of  Jurisdiction  is 
existing,  tbis  coart  will  issue  a  writ  of  prohibi- 
tion prohibiting  tbe  unlawful  exercise  of  juris* 
diction  by  the  court  which  is  unlawfully  inter- 
fering with  the  jurisdiction  of  the  court  tltat 
first  lawfully  acquired  jurisdiction  of  the  sub- 
ject-matter. 

Original  proceedings  by  the  State,  on  Ow 
relatlcm  of  H.  E.  Eetchnm,  for  a  writ  ot 
prohibition  to  prevent  the  District  Court  of 
Tulsa  County  and  Owen  Owen,  Judge,  from 
proceeding  In  an  actlmi  wherein  01  I*  Kim- 
ble was  plaintiff  and  the  Red  Diamond  CHI 
Company  and  otiiers  defoidants,  and  W.  L. 
Lerkin  was  recover,  and  interfering  throogb 
said  receiver  with  the  jurisdlctim  ot  the  Dis- 
trict Court  of  Okmulgee  County  In  an  action 
wherdn  H.  S).  Eetdium  was  plaintiff  and 
A.  p.  McBride  and  another  defoidants.  Al- 
ternative writ  made  permanent 

Graham  A  Rollins,  of  Okmulgee,  toe  re- 
lator. 

West,  Sherman,  Davidson  &  Moor^  oC  TtO- 
sa,  for  re^Mmdents. 

KENNAMER,  J.  This  Is  an  original  actkm 
In  tbis  coart  wber^  the  relator  made  ai^ 
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{jlicaUoQ  for  ■  writ  of  prohlbltton  p^^dllbl^ 
ing  the  district  court  of  Tulsa  cotm^,  Owffli 
Owen,  judge,  reapondents  hereto,  from  bear- 
lug.  entertaUilng,  passln'g  upon,  proceeding 
with,  trying,  and  deciding  any  and  all  mo- 
tions or  proceedings  In  cause  No.  18299  pend- 
ing in  the  district  court  of  Ttilsa  county. 
The  alternative  writ  was  by  this  court  Issued 
on  the  6th  day  of  April,  1021,  as  prayed  for 
In  the  original  aENplicatlon  of  the  relator 
herein.  The  respondents  having  filed  re- 
BpcHiae  as  directed  by  the  preliminary  writ, 
and  said  cause  having  been  submitted  to  the 
court  upon  the  proceedings  and  exhibits,  tt 
appears  from  the  record  that  H.  B.  Ketcb- 
um,  relator  herein,  commenced  an  action  in 
the  district  court  of  Okmulgee  county  on  or 
about  the  9th  day  of  November.  1920,  to  fore- 
doee  a  materialman's  lien  apon  the  north 
half  of  the  southeast  quarter  of  section  35, 
township  15  north,  range  12  east,  and  the 
north  lialf  of  the  southwest  quarter  of  sec- 
tion 36,  township  15  north,  range  12  MSt. 
Okmulgee  county,  against  A.  P.  McBrlde  and 
the  Red  DlaiaoDd  Oil  Company;  that  sum- 
tnona  was  duly  Issued  after  the  filing  of  his 
petition  in  said  conrt.  and  that  the  defend- 
ants filed  answer  in  said  cause  on  the  9th 
day  of  December,  1020;  that  a  judgment 
was  rendered  In  favor  of  the  plaintiff  against 
the  defoidant  on  the  23d  day  of  February. 
1821,  decreeing  the  plaintiff  a  Hen  and  fcn-e- 
dosure  of  the  same ;  that  on  the  26th  day  of 
January.  1021,  subsequent  to  the  filing  of 
said  action  by  plaintiff  herein  for  a  fore- 
doaure  of  his  lien,  O.  L.  Elmble  filed  an  ac- 
tion In  the  district  court  of  Tulsa  county 
against  the  Red  Diamond  011  Company,  a 
comnfon-law  trust,  operating  imder  a  declara- 
tion of  trust,  Albert  P.  McBride.  Jesse  P. 
H<£rlde,  L  BL  McBride,  J.  S.  Hale,  Oustaf 
A.  Anderson,  trustees,  pleading  two  distinct 
eansea  of  action.  The  first  cause  of  action 
was  for  the  recovery  of  |12,483.S0  for  money 
alleged  to  have  been  advanced  to  the  trustees 
of  said  Red  Diamond  Oil  Company  at  their 
Instance,  and  request  The  second  cause  of 
action  was  for  the  recovery  of  95,040.76  with 
interest  upon  a  promissory  note;  that  on 
the  same  day  the  said  C.  L.  Kimble  filed  his 
action  as  herein  se^  forth  he  filed  his  petition 
applying  to  the  court  tor  Sn  order  appointing 
a  receiver  to  take  charge  of  the  property  of 
the  Red  IMamoDd  Oil  Company,  basing  his 
right  for  the  appointment  of  a  receiver  upon 
the  following  grounds:  Tbat  the  Red  Dia- 
mond Oil  Company  and  said  trustees  of  such 
are  insolvent,  and  that  by  reason  of  the  flnan- 
dal  condition  of  said  company  and  trustees 
they  are  unable  to  get  any  advancement  of 
money  tor  the  immediate  protection  of  Its 
properties;  ttiat  several  suits  are  now  pend- 
ing against  the  Red  Diamond  OU  Company 
and  Its  trustees;  tbat  the  assets  of  the  Red 
Diamond  Oil  Company  consist  largely  and 
principally  of  oil  and  gu  leases  located  In 
lfl8P^-«l 


the  states  of  Oklahoma  and  Texas;  that  said 
leases  are  of  uncertain  and  doubtful  value, 
alleging  the  Indebtedness  of  said  otHopany  to 
be  about  1154,524.26;  that  said  trustees  were 
letting  the  property  go  to  waste  and  being 
destroyed;  that,  unless  a  receiver  be  appoint- 
ed to  handle  said  property  under  the  dlrec* 
tlon  of  the  court  for  the*  benefit  of  Che  credi- 
tors the  plaintiff,  with  other  creditors,  would 
suffer  irreparable  Injury  and  damage;  that 
on  the  next  day  after  the  filing  of  said  peti- 
tion on  January  27,  1921,  praying  for  the 
appointment  of  a  receiver,  Bbn.  Owen  Owen, 
judge  of  the  district  court  of  Tulsa  county, 
entered  an  order  appointing  W.  L.  Larklo 
recover  for  the  Red  Diamond  Oil  Company 
and  its  trustees,  directing  him  to  take  ^arge 
of  all  the  properties  and  assets  of  whatso* 
ever  kind  and  character  and  wheresoever  lo- 
cated belonging  to  said  defendants.  The 
order  recites  that  the  appointment  Is  made 
for  the  reason  that  the  said  defendants  are 
unable  to  meet  and  pay  their  obligations  as 
they  become  due  and  are  Insolvent,  and  that 
no  protest  has  been  filed  or  made  to  the  ap- 
pointment of  said  receiver. 

It  appears  from  the  record  thatH.Il  Ketch- 
um,  the  plaintiff  In  this  action  and  appli- 
cant for  the  writ  of  prohibition,  was  not  a 
party  to  the  action  In  Tulsa  county  wherein 
W.  L.  Larkln  was  appointed  receiver.  It 
api>eared  upon  the  bearing  of  this  matter 
upon  the  response  filed  herein  that  the  re- 
ceiver, after  his  appointment,  took  possession 
of  the  property  In  controversy,  and  upon  the 
sheriff  of  Okmulgee  county  attempting  to 
levy  upon  said  lands  the  receiver  bad  the 
sheriff  or  deputy  sheriff  of  Okmulgee  county 
dted  before  the  district  court  of  Tulsa  coun- 
ty for  contempt  of  court  for  interfering  with 
the  possessiw  of  said  recetver  over  the  prop- 
erty in  controversy. 

In  this  action  two  grounds  are  urged  why 
the  writ  of  prolUbltlon  shonid  Issue.  Tbe 
first  Is  that  the  order  of  the  court  appointing 
the  receiver  is  void  for  the  reason  the  court 
was  without  jurisdiction  to  make  the  appoint- 
ment upon  the  ground  of  Insolvency,  and  that 
the  court  exceeded  its  jurisdiction  in  mak- 
ing the  appointment  The  second  la  that,  if 
the  order  apptdntlng  the  receiver  is  valid,  the 
district  court  of  Okmulgee  counfy  acquired 
jurisdiction  of  the  property  to  controversy 
prior  to  the  time  the  action  was  commenced 
In  the  district  court  of  Tulsa  county  for  the 
appointment  of  the  receiver,  and  that,  the  ju- 
risdiction of  the  district  conrt  of  Okmulgee 
county  of  the  property  In  controversy,  having 
been  acquired  prior  to  the  time  the  action 
was  commenced  In  the  district  conrt  of  Tulsa 
county,  the  district  court  of  Tulsa  county, 
through  Its  receiver.  Is  without  power  or 
jurisdiction  to  interfere  with  the  jurisdiction 
5t  the  district  court  of  Okmulgee  county  In 
the  foreclosure  proceeding. 

We  are  ot  the  «plnlon  tbat  It  Is  only  necea- 
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sary  to  dedde  tbe  question  as  to  a  conflict 
of  Jurisdiction  between  the  two  courts  tm 
the  proper  detennliiation  of  this  action. 

In  tbe  case  at  bar.  assuming  that  the  court 
had  the  power  imder  its  general  Jurisdiction 
to  appoint  a  receiver,  we  are  then  presented 
with  the  question  of  wtiat  effect  would  the 
appointment  of  the  receiver  have  npcm  the  ac- 
tion pending  in  Okmulgee  coanty  in  a  court 
of  oo-ordlnate  or  otmcurrent  Jurisdiction  to 
foreclose  tbe  lien  npon  property  located  with- 
in tbe  Jurisdiction  of  the  Okinulgee  county 
district  court  It  Is  undisputed  that  tbe  ac- 
tion to  foredoee  tbe  lien  was  commenced  pri- 
or to  the  time  of  tbe  filing  of  the  act! cm  for 
tbe  appcdntment  of  a  recover;  that  service 
of  summons  bad  been  made  and  answer  filed 
In  the  action  In  Okmulgee  county.  An  action 
to  foreclose  a  Uen  Is  a  proceeding  In  rem. 
and  Jurisdiction  attaches  in  a  proceeding  In 
rent  whoi  tbe  blU  is  filed  and  process  Issued 
therewL  37Gyc.823. 

It  was  contended  by  counsel  tor  tbe  re- 
q^ondents  in  ttals  cause  that  the  district  court 
of  Tulsa  county  first  acquired  possession  of 
tbe  pxapetty  tbron^  ita  receiver  and  will  re* 
tain  It  to  tbe  exclufdcn  of  every  other  court. 
We  cannot  concur  In  this  contenticm.  Coun- 
sel for  respondent  dted  many  authorities  in 
their  brief,  and  In  the  oral  argument  of  the 
cause  the  case  of  Knott  v.  Evening  Post  Co. 
(C.  C)  124  Fed.  842.  was  presented  with  a 
great  deal  of  force  as  sustaining  the  conten- 
ticm  of  the  respondents,  bnt  upon  an  exam- 
ination of  this  antbori^  we  find  that  tbe 
opinion  was  rendered  In  tbe  Circuit  Court 
for  the  Western  District  of  Kentnt^y  by  Dis- 
trict Judge  Evans,  but  tbe  action  was  ap- 
pealed to  the  Circuit  Court  of  Appeals  for 
the  Sixth  Circuit,  130  Fed.  821-824,  66  C.  C. 
A.  158.  and  In  a  very  able  opinion  by  Circuit 
Judge  Severens  the  cause  was  reversed  and 
tbe  following  mle  announced: 

"Held,  that  the  state  court  had  first  acquired 
jurisdiction  of  tbe  sobject-matter  of  the  ad- 
miniBtratioo  of  such  corporation's  aasetB, 
though  it  had  not  first  taken  phyBical  control 
thereof,  and  hence  waa  entitled  to  their  sur- 
render by  the  receiver  of  the  federal  court 
*  *  *  To  avoid  such  cooflict,  most  liable  to 
arise  between  the  federal  and  state  courts,  it 
has  come  to  be  settled,  aa  we  think,  that,  wher- 
ever a  state  or  federal  eonrt  has  lawfully  tak- 
en Jurisdiction  of  a  case  for  tbe  purpose  of 
subjecting  assets  within  Its  territory  to  the 
charge  or  disposition  which  tbe  law  applicable 
to  the  case  requires,  such  assets  are  thereby 
brought  in  cnstodia  legis,  aabject  to  the  power 
and  control  of  the  court,  and  that  no  other 
court  of  co-ordinate  jurisdiction  can,  in  a  suit 
commenced  while  the  assets  are  la  that  situa- 
tion, lawfully  deprive  the  court,  which  has  al- 
ready acquired  the  right  of  control,  of  the  pos- 
session of  Uiem.  This  because  the  possession 
of  tbe  res  Is  indispensable  to  the  exercise  of 
its  jurisdiction  by  the  court  to  the  end  that  it 
may  be  impressed  by  its  decree.  It  does  not 
seem  to  us  important  that  a  receiver  had  not 


actually  been  appointed.  An  appointment  of  a 
receiver  would  rest  upon  consideration  of  con- 
venience, and  might  be  made  at  any  time  dur- 
ing tbe  progress  of  tbe  case  if  occasion  should 
arise.  The  conversion  of  the  assets  might  be 
made  without  the  employment  of  a  receiver  at 
all.  Besides,  tbe  appointment  goes  upon  tbe 
ground  that  the  court  has  acquired  control  of 
the  assets.  He  Is  a  mere  agent  of  the  court 
The  possession  is  that  of  the  court  vd  not  his 
own.  It  is  quite  true  that  in  many  cases  the 
role  has  been  stated  in  terms  no  broader  than 
to  include  an  actual  possession  by  the  court 
consequent  upon  a  seizure.  But  it  Is  seen  that 
generally  in  such  cases  the'  exigency  did  n<rt 
make  it  necessary  to  go  beyoud  that  limit 
When  the  question  we  are  now  considering  has 
twen  actually  presented,  the  decisions  have  been 
quite  uniformly  in  accord  with  the  role  whidi 
we  have  indicated  as  the  correct  one.  WaBaet 
V.  McCoDDell,  13  Pet.  136,  10  L.  Ed.  Ortoo 
V.  Smith,  18  How.  263,  16  L.  Ed.  393;  Chitten- 
den V.  Brewster,  2  Wall.  191,  17  L.  Ed.  839; 
Biggs  T.  JobnsoD,  6  Wall.  166,  18  L.  Ed.  768; 
Farmers'  Loan  Company  v.  Lake  St  B.  Com- 
pany, 177  U.  S.  51,  20  Sup.  Ct  664,  44  Ll  Ed. 
667,  where  Mr.  Justice  Shiras,  expressing  the 
opinion  of  the  court  upon  this  subject  said: 
'Nor  is  this  rule  restricted  in  its  application  to 
cases  where  property  has  been  actually  seized 
under  Judidal  process  before  a  second  suit  is 
instituted  in  another  court,  but  It  often  applies 
as  well  where  suits  are  brought  to  enforce  liens 
against  specific  property,  to  marshal  assets, 
administer  trust,  or  liquidate  insolveut  estates, 
and  in  suits  of  a  similar  nature,  where,  in  the 
progress  of  the  litigation,  tbe  court  may  Im 
compelled  to  assume  the  possession  and  con- 
trol of  tbe  property  to  be  affected.  The  rule 
has  been  declared  to  be  of  espedal  importance 
in  its  application  to  federal  and  state  courts.' 

"This  subject  has  been  much  discussed  In  two 
esses  in  this  circuit,  which  are  canvassed  in  the 
briefs  of  counsel  here  (Powers  v.  Blue  Grass 
Building  ft  Loan  Association  [C.  C]  86  Fed. 
705,  and  Phelps  v.  Mutual  Beserve  Fund  Life 
Association,  112  Fed.  453,  60  C.  C.  A.  339,  61 
L.  B.  A.  717),  in  both  of  which  eases  Judge 
Lurton  delivered  the  opinion,  in  the  first  at 
the  Circuit  aud  in  the  latter  for  this  court 
Tbe  facts  in  neither  of  these  cases  presented  the 
very  questions  we  now  have  before  da.  for  in 
the  Powers  Case  the  state  court  was  acting 
as  an  adviser  of  an  assignee,  and  was  not  pro- 
ceeding for  the  purpose  of  affording  relief  to 
a  plaintiff.  Tbe  assignee  was  not  an  officer  of 
the  court,  and  tbe  possession  of  the  res  by  the 
court  was  not  necessary  to  the  object  of  the 
application." 

Id  tbe  case  of  Merrltt  et  aL  t.  American 
Steel  Barge  Co.,  79  Fed.  231,  24  O.  C.  A.  630. 
the  Circuit  Court  of  Appeals  of  the  Eixbch 
Circuit,  in  an  opinion  by  Circuit  Judge  Thay- 
er, announced  tbe  rule  to  be: 

"The  poBsession  of  the  res  vests  tbe  court 
which  has  first  acquired  Jurisdiction  with  tbe 
power  to  hear  and  determine  all  controversies 
relating  thereto,  and  for  the  time  bdng  disaUes 
other  courts  of  co-ordinate  Jurisdiction  from 
exercising  a  like  power.  This  rule  is  essentist 
to  the  orderly  administration  of  Justice,  and  to 
prevent   unseemly   conflicts  between  eonrts 
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and  persons.  Freemsn  t.  Howe,  24  How.  450; 
Peck  T.  JetinesB,  7  How.  612,  624,  625;  Taylor 
T.  Garryl,  20  How.  583,  696,  697;  WiswaU  t. 
Sampaon.  14  How.  62;  Covell  t.  Heymaa,  111 
U.  a.  176,  4  Sup.  Ct  856;  Heidritter  t.  Ott- 
eloth  Co.,  112  U.  S.  294,  302.  5  Snp.  Ot  135; 
BUxs  T.  Johnson  Go^  6  WaU.  166,  196;  Cen- 
tral Trust  Co.  of  New  Tork  t.  South  Atlantic 
ft  O.  K.  Co..  67  Fed.  8.  The  doctrine  is  ques- 
tion is  not  limited  In  ita  application  to  cases 
nhen  property  baa  actually  been  seized  un- 
der judicial  process  before  a  second  suit  ia  fai- 
stitnted  in  another  court,  but  it  applies  as  well 
where  suits  are  brought  to  enforce  liens  against 
specific  property,  to  marshal  assets,  adminis- 
ter trusts,  or  liquidate  insolTent  estates,  and 
in  an  other  suits  of  a  similar  nature,  where,  in 
the  progress  of  the  litigation,  the  court  may 
be  compelled  to  assume  the  possesaion  and  con- 
trol of  specific  personal  or  real  property.  In 
caaea  «f  the  latter  Und,  the  rule  ia  that  the 
tribunal  which  first  acquires  Jurisdiction  of  the 
eauae  by  the  issuance  and  service  of  process 
is  entitied  to  retain  it  to  the  end,  without  inter- 
ference or  hindrance  on  the  part  of  any  other 
court.  And  this  rale,  in  its  application  to  fed- 
eral and  state  courts,  being  the  outgrowth  of 
necessity,  is  'a  principle  ot  right  and  of  law,* 
which  leaves  nothing  to  the  discretion  of  a 
court,  and  may  not  be  varied  to  suit  the  con- 
venience of  the  litigants.  Oates  v.  Buck!,  12 
V.  S.  69;  4  a  a  A.  116.  and  58  Ted.  961; 
(Shittenden  t.  Brewster,  2  Wall.  191;  Orton 
V.  Smith,  18  How.  263,  265;  Union  Trust  Co.  v. 
Bockford,  R.  I.  ft  L.  R.  Co.,  6  Bibs.  197,  24 
Fed.  Gas.  704;  Owefis  v.  Bailroad  Co.,  20  Fed. 
10;  Union  Mut  Life  Ina.  Go.  T.  Unlverdty  llf 
Chicago,  6  Fed.  443." 

[1]  In  th9  case  at  bar  from  the  time  of  the 
flling  of  the  petition  to  foreclose  the  lien  and 
the  issuance  and  service  of  process  the  Ok- 
mulgee county  district' court  acquired  exclu- 
alve  Jurisdiction  over  the  property  in  contro- 
v«^,  and  the  district  court  of  Tulsa  county 
is  without  Jurisdiction  to  Interfere  or  hinder 
the  enforcement  of  the  Judgmoit  of  the  dis- 
trict court  of  Okmulgee  county,  and  the 
ceiver  appointed  by  the  Tulsa  county  court, 
if  valid.  Is  without  authority  to  in  any  way 
faiterftt«  with  the  proceedings  In  the  Okmul- 
gee county  district  court,  except  he  may  ap- 
pear and  make  application  to  be  made  a  party 
to  such  action  for  the  purpose  of  presenting 
any  defense  (bat  may  be  made  against  Che 
mforcement  of  the  lien,  such  aa  the  defend- 
ant may  have  made. 

[2]  It  is  therefore  ordered  that  the  district 
court  of  Tulsa  county  be,  and  is  hereby,  pro- 
hibited from  in  any  way  interfering  with 
the  foreclosure  proceeding  In  the  district 
court  of  Okmnlgee  coonty.  and  that  the  al- 
tmiatlve  writ  of  prohibition  lasued  hraeln 
Shall  be  made  pemuumit. 

It  !■  ao  orderad. 

HARRISON,  a  3.,  and  EANB,  JOHNSON, 

MILIjER,  and  NICHOLSON,  JJ.,  concur. 


WILLIAMS  4S3 

P.) 

(81  OkL  »n 

GADDIS  V.  WILLIAMS  et  al.  (No.  9888.) 
(Supreme  Gouri:  of  Oklahoma.  May  17,  1921.) 

(BpUabiu  by  (Ike  Oovrt.) 

1.  AotiM  «=338C5)-4a  aetlaa  a  aaries  of 
ootaa  aaok  oae  eoastlUtaa  a  aaparate  eaaaa 
ol  aatiaa. 

Ia  an  action  on  a  aeriaa  of  promissory 
notes,  each  note  constitutes  a  aeparata  cause 

of  action. 

2.  Action  «s»53(3)— Jastleaa  of  tha  peaea  «s» 
44(9)— Suit  aa  CM  or  nara  aaparate  notai 
far  tha  sana  traaaaetiaa  bald  not  a  aplltttai 
of  tha  aaaaa  of  aotlaa. 

Though  in  fact  all  of  the  notes  were  given 
in  consideration  of  one  transaction  and  the 
notes  all  matured  before  an  action  is  brought 
to  recover  on  any  of  the  notes,  the  holder  of  the 
notes  may  bring  his  action  in  the  justice  court 
on  one  or  more  of  the  notes,  so  that  the  aggre- 
gated amount  does  not  exceed  the  jurisdiction 
of  the  justice  of  the  peace,  and  the  fact  that  all 
of  the  notes  are  due  does  not  coaatitute  a  ajdit- 
ting  of  a  caase  of  action. 

3.  Justice*  of  the  peace  •^171(1)— Separate 
actions  appealed  to  the  district  court  are  tried 
de  novo  under  the  same  Jarlsdictlon  as  the 
Justice  court 

Where  two  separate  actions  are  brought  by 
the  same  plaintiff  against  the  same  defendant 
in  the  justice  court,  and  each  action  Is  appeal- 
ed to  Uie  district  court,  the  actions  are  tried 
de  novo,  and  the  district  court  does  not  have 
any  greater  or  different  jurisdiction  than  ia 
conferred  on  the  Justice  court. 

4.  Jnstleea  of  the  peace  «=»I88(3)  —  Rendltloa 
of  Jadgaient  oa  eeaaolldatlaa  of  aotloas  ky 
district  eoart  la  exoest  of  Jnriadlctlaa  of  Jua- 
tloa  coart  held  Imprapar. 

Where  the  district  court  consolidates  such 
actions  so  appealed  aqd  renders  a  judgment 
for  an  amount  in  excess  of  the  jurisdiction  of 
the  justice  court,  held,  that  the  district  court 
did  not  have  jurisdiction  to  render  such  judg- 
ment, and  the  same  la  vdd. 

Appeal  from  District  Court,  Washington 
Conn^;  R.  B.  Bomie,  Judge. 

Separate  actions  by  J.  J.  Williams  and  J. 
Matt  Gordon  against  Bert  L.  Gaddis  on  12 
notes.  Judgm^t  for  plaintiffs  before  Justice 
of  the  peace,  and  defendant  appealed  to  the 
district  court.  The  actions  were  consolidat- 
ed, Judgmmt  waa  rmdered  against  defeod- 
ant,  who  tharenpon  appeals.  Reveraed  and 
remanded. 

Rowland  ft  Talbott,  of  BasOaavIUa^  flor 
plaintiff  In  error. 

Chaa.  W.  Fennel,  of  Bartlesvllle,  aad  Bu- 
gene  Forbea,  of  Weatherford,  for  defendants 
In  error. 

MILLER,  J.  ^nila  action  waa  commenced 
In  the  Justice  court  of  J.  B.  Hickey,  a  Jna- 
tice  of  the  peace  of  BarUesville  township, 
Washington  county,  by  the  plaintiffs,  J.  J. 
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WtlUams  and  X  Matt  Gordon,  flUng  two 
separate  actiona  In  the  justice  court  asainst 
Bert  L.  Gaddls.  Badi  one  of  these  actions 
was  brought  oo  six  separate  causes  of  action 
to  recover  on  six  separate  promissory  notes 
of  ¥26  each,  «cept  one  note  which  was  for 
$33.  In  each  action  pending  In  the  Justice 
court  judgment  was  rendered  for  the  plaln- 
tlfTs  and  against  the  defendant  The  defend- 
ant appealed  each  of  said  cases  to  the  dis- 
trict court  of  Washington  county,  and,  as  bo 
appealed,  they  became  cases  No.  4505  and 
Na  4506.  The  district  court  of  Washington 
county,  over  the  objection  of  the  defendant, 
made  an  order  ctmsolldatlng  the  two  cases 
and  raidered  Judgment  for  the  sum  of  $308 
and  Interest  The  defendant  filed  a  motion 
for  a  new  trial,  which  was  OTerruled,  saved 
his  receptions  to  all  the  proceedings  of  the 
court,  and  p«fected  this  appeal.  For  con- 
Twimce  the  parties  will  be  referred  to  as 
they  appeared  In  the  court  below. 

The  defOidant  makes  On  assignments  of 
«rror.  In  the  first  assignment  of  wror  the 
defendant  complains  Out  the  giving  of  the 
aermU  notes  arose  out  ot  we  transaction 
and  exceeded  the  jnrisdiction  ot  the  Justice 
of  the  peace,  as  the  aggregate  amount  of  the 
12  notes  was  $308.  The  bringing  of  two 
aeparate  actioiw  when  each  and  all  of  the 
notes  were  due  constttnted  a  splitting  of 
causes  of  actUm. 

t1>  I]  We  do  not  agree  with  this  conten- 
tion. Each  note  was  a  separate  cause  of 
action.  Bringing  two  s^arate  actions  on  the 
12  notes  did  not  constitute  a  splitting  of 
causes  of  action. 

In  Nesbltt  T.  Independent  District  of  IUt* 
erside,  144  U.  B.  610,  12  Sup.  Ct  740.  36 
Ed.  S62,  Hr.  Justice  Brewer,  In  atatlng  the 
case  said; 

'TThat  all  of  the  said  five  bonds  and  the  con- 
pons  attached  belong  to  the  same  series  and 
were  Issued  at  the  same  time,  under  the  same 
drcomstances  and  part  of  the  same  transac- 
tion.'* 

In  the  opinion  be  states: 

"Now,  the  present  suit  is  on  causes  of  action 
different  from  those  presented  in  the  suit  at 
Dea  Moines.  Bonds  16,  17,  and  IS  were  not 
presented  or  known  in  that  suit;  and  while 
bonds  14  and  15  were  presented,  alleged  to  be 
the  property  of  plaintiff,  and  Judgment  asked 
epon  six  coupons  attached  thereto,  yet  the 
cause  of  action  on  the  six  coupons  is  distinct 
and  separate  from  that  upon  the  bonds  or 
the  other  coupons.  Each  matured  coupon  is 
a  separable  promise,  and  gives  rise  to  a  sep- 
arate cause  of  action.  It  may  be  detached 
from  the  bond  and  sold  by  itself.  Indeed,  the 
title  to  several  matured  coupons  of  the  same 
bond  may  be  in  as  many  different  persons,  and 
upon  cacb  a  Astinet  and  separate  action  be 
Btalntalned.  So,  while  the  promises  of  the  bond 
and  of  the  coupons  In  the  first  instance  are  up- 
on ibt  same  paper,  and  the  coupons  are  for 
Interest  doe  upon  the  bondi  yet  the  promise 


'  to  pay  the  coupon  is  as  distinct  from  that  to 
pay  the  bond  as  though  the  two  promises  were 
placed  in  Afferent- inatruments,  upon  Afferent 
paper.** 

See  Reayes  v.  Turner,  20  OkL  492.  04  Pac 
648;  Albaugh  Bros.  Dover  Go.  y.  White,  26 
Obi.  24,  108  Pac.  860,  Ana  Cas.  1912A.  1283; 
Matbeoy  v.  Preston  Hottf  Co^  140  Tenn.  41. 
203  S.  W.  327. 

[3]  The  next  assignment  of  error  is  that 
the  district  court  erred  in  consolidating  the 
two  causes,  and  when  so  consolidated  was 
without  Jurisdiction  to  render  a  Jadgmeot 
therein  for  the  reason  that  it  exceeded  the 
Jurisdiction  of  ^  the  Justice  court  We  agree 
with  counsel's  contention  on  this  question. 

Section  5467,  Revised  Laws  of  Oklahoma  ot 
1910.  relating  to  appeals  from  Justice  courts, 
provides  in  part  as  follows 

♦  •  •  No  notice  of  appeal  shall  be  requir- 
ed to  be  filed  or  served,  and  the  case  shall  be 
tried  de  novo  In  the  appellate  court  upon  tb« 
original  papers  on  which  the,  canse  was  tried 
before  the  Justke,  unless  the  appellate  court, 
in  furtherance  of  justice,  allow  amended  plead- 
ings to  be  made,  or  new  pleadings  to  be  filed.* 

In  the  case  of  Hesser  v.  Johnson,  13  OkL 
63,  74  Paa  820,  we  quote  paragraph  1  of 
the  syllabus: 

"Where  an  action  la  appealed  from  a  Justice 
of  the  peace  to  the  district  court  the  district 
court  takes  merely  appellate  ioriadiction,  and 
no  original  Jurisdiction,  and  can  hear  and  de- 
termine the  caae  only  as  a  case  within  the  jorls- 
diction  of  a  justice  of  the  peace." 

In  the  case  of  Matheny  Bank  of  Kadi- 
Tflle^  61  Okl.  128. 160  Pac.  92,  this  court  said: 

"The  jurisdiction  of  the  county  court  upon 
appeal  from  a  replevin  action  in  the  jostice'i 
court  must  be  determined  by  the  laws  in  fom 
applicable  to  the  jurisdiction  of  a  Justice's  court, 
as  the  connty  court  npon  appeal  can  acquire 
no  greater  Jurisdiction  than  that  possessed 
the  justice's  court" 

[4]  Section  6362,  Revised  taws  of  OkU- 
homa  1910,  inwvldeB  In  part  as  follows: 

"Under  the  limitations  and  restrictions  here- 
in provided.  Justices  of  the  peace  shall  hiTe 
original  Jurisdiction  of  civil  actions  for  the  re- 
covery of  money  only,  and  to  try  and  determine 
the  same  where  the  amount  Claimed  does  act 
exceed  two  hundred  dollars.** 

Under  this  provision  of  the  statute,  the 
Justice  of  the  peace  conld  not  have  rendered 
Judgment  for  $308  and  Interest.  The  district 
court  on  the  appeal  could  not  acquire  aay 
greater  or  different  jurisdiction  than  the  )di> 
tice  of  the  peace  had. 

While  the  authorities  above  dted  do  not 
decide  tbe  question  presented  her^  the  prln- 
dplee  therein  laid  down  are  amillcable,  and 
it  is  dear  to  us  that  the  district  court  com- 
mitted xerersltita  arm  Id  coasOUdating  ttc 
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two  AcUoui  and  rendering  jndcmait  for  an 
amount  In  excess  of  tbe  jurisUctlon  con- 
ferred npon  the  justice  oonrts.  If  the  plain* 
tifb  had  deelred  tbat  one  Judgmoit  sbould 
corer  tbe  oatlre  amount  tbey  cUUmed  to  be 
due  the  district  court  was  t^wn  fl»  them  to 
bring  their  actkn  in  ttiat  oonrt  In  tbe  flrat 
Instance. 

As  this  case  will  have  to  be  reversed  and 
sect  back  for  a  new  trials  It  li  probable  that 
the  other  errors  complained  of  will  not 
again  occur ;  therefore  It  la  not  necessacy  to 
pass  npcm  them  at  this  tUne. 

Tbe  jndgmoit  of  the  district  court  of 
Washingtoa  county  Is  reversed,  and  cause  re* 
manded,  with  Instructions  to  grant  a  new 
trial  La  accordance  with  the  Tlewa  berdn  ex- 


JOHNSON,  EI/riNa,  EBNNAMSB,  and 
NIOBOLSON,  JJ.,  concur. 


m  Okl.  2) 

PLEASANT  HILL 
•t  aL 


OIL  CO.  V.  VOORHEES 
(No.  10106.) 


(Sapreme  Gonrt  of  OUahooia.  May  17, 1021.) 

(ayllalHU  by  <fcs  OonrfJ 

1.  StatNtory  provisions. 

An  appeal  from  the  jadgiaent  of  a  jusdoe 
the  peace  shall  be  complete  upon  the  filing 
and  approval  of  the  andertaldng. 

2.  Statutory  provisions. 

Ail  further  proceedinge  before  the  justice 
of  tbe  peace  in  tbe  case  shall  cease  and  be  stay- 
ed on  tbe  filing  of  tbe  undertaking  with  said  jus- 
tice and  its  approvaL 

8.  Statutory  provisions. 

When  Boch  appeal  fs  diemiesed  by  the  ap- 
pcllste  court,  the  cause  shall  be  remanded  to 
tbe  justice  of  the  peace  to  be  thereafter  pro- 
ceeded with  as  if  no  appesl  had  beui  taken. 

4.  Jsstloes  of  tbe  peace  •»=>I62(I)— Jnstloe 
eaaaot  Issue  exeeatlon  on  Judgment  If  appeal 
bend  filed  and  approved  and  before  remand. 

A  justice  of  the  peace  does  not  have  jaris- 
dktion  to  isane  an  execution  on  a  judgment 
rendered  bj  him  after  the  appeal  bond  has  been 
filed  and  approved  and  before  sodi  cause  has 
been  remanded  back  to  the  justice  of  the  peace 
b7  the  appellate  court. 

5.  Jsstioea  of  the  peace  «=9l35(4)— Attempt 
ts  levy  void  exeoetlon  or  to  oolleot  under 
Jsdgmont  nay  be  enjoined. 

Such  execution  so  issued  wfaen  the  Justice 
of  the  peace  does  not  have  Jurisdiction  to  is- 
sue the  same  is  void,  and  injunction  ia  the  pvofi- 
er  remedy  to  enjoin  a  levy  under  such  void  ex- 
ecution, or  the  iaauing  ear  further  ezecn- 
tinu,  or  an  attempt  to  eoUeet  such  judgment 
BO  appealed  from. 

AMKtl  from  Superior  C!ourt,  deck  Oeunty; 
Qsylord  R.  Wilcox,  Judge. 


Action  by  the  Pleaaant  Hin  Oil  Company 
against  F.  D.  Yocn^ieea  and  others  for  an 
Injunction.  Judgment  for  defendants,  and 
plaintiff  appeala.  Beversed  and  remanded, 
with  dlrecttona. 

Chas.  B.  Ste^^  of  Okmulgee,  and  Bdwln 
A.  BlUngbausen  and  John  G.  Ellioghausen, 
both  of  Sepalpa,  for  plalnttft  in  error. 

Grace  Arnold  and  W.  D.  Cope,  both  of 
Dmmrlght,  for  defendants  In  error. 

MILLER,  J.  This  action  was  commenced 
In  the  superior  court  of  Creek  county  by  thi» 
Pleasant  Hill  Oil  Company,  a  corporation,  for 
the  purpose  of  obtaining  an  Injunction 
against  F.  D.  Voorhees  and  defendant  A.  J. 
Bell  as  Justice  of  the  peace,  and  TbomaB 
Sutherland  aa  coostable,  to  enjoin  the  issu- 
ing and  levying  of  an  execution  on  a  judg- 
ment in  favOT  of  F.  D.  Voorhees  rendered  in 
tbe  justice  conrt  before  A.  J.  Bell.  The 
parties  will  be  referred  to  aa  tb^  appeared 
in  the  court  below. 

The  facts  as  disclosed  hr  the  record  are 
as  folows: 

On  June  13, 1916,  F.  D.  Voorhees  as  plain- 
tlfl  filed  his  bill  of  particulars  in  the  court 
of  R.  6.  Clements,  a  Justice  of  the  peace  of 
Drumrlght,  In  Creek  county,  against  the 
Pleasant  Hill  Oil  Company,  to  recover  dam- 
ages the  said  F.  D.  Voorhees  claimed  to  have 
sustained  by  reason  of  tbe  wrongful  acts  of 
the  Pleasant  Hill  Oil  Company  In  evicting 
the  plaintiff  from  his  residence.  Thereafter 
A.  J.  Bell  was  elected  justice  of  the  peace 
as  successor  to  R.  G.  Clements.  Various 
continuances  were  had  in  this  case,  and  on 
March  24,  1917,  the  cause  having  been  regu- 
larly set  for  trial,  and  the  defendants  fall- 
ing to  appear,  a  default  was  taken  before  A. 
J.  Bell,  justice  of  the  peace,  but,  owing  to 
the  fact  that  the  papers  bad  been  lost,  the 
said  justice  of  the  peace  took  the  case  under 
advisement  for  three  da^  and  this  state- 
ment appears  In  his  order: 

"This  court  further  finds  that  he  will  with- 
hold rendition  of  judgment  upon  this  finding  un- 
til March  27th.  1017,  acting  a  further  search 
for  tbe  files." 

Thereafter,  and  on  March  27, 1917,  tbr>  said 
A.  J.  Bell,  Justice  of  the  peace,  rendered 
judgment  In  favor  of  the  plaintiff,  F.  D. 
Voorhees,  and  against  the  defendant,  Pleas- 
ant HIU  Oil  Company,  for  the  sum  of  $103.15. 
Tbe  record  of  the  juMlce  of  tbe  peace  shows 
that  an  appeal  was  asked  and  granted  and 
the  bond  approved.  This  bond  was  aivroved 
by  A.  J.  Bell;  justice  of  the  peace,  and  In  ao 
certified  by  him  on  his  jusHce  docket  Hits  en- 
try cm  the  docket  is  not  dated,  but  evidence 
was  introduced  aa  the  injunction  inroceed- 
ings  In  whidi  A.  J.  Justice  of  the  peace, 
testified  tbat  according  to  bis  recollection  It 
was  CO  the,  evening  of  the  27th  that  tbe  bond 
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was  filed.  John  B.  Hadley,  president  of  the 
Fleaunt  HUI  OU  Company,  testlfled  that  It 
was  (m  tte  27th,  the  date  the  Judgment  was 
rendered,  that  he  filed  the  appeal  bond  with 
A.  J.  Bell  aa  Justice  of  the  peac&  A.  J.  BeU 
farther  testified  the  ai^eal  was  taken  to  the 
county  court  of  Creek  c<»inty,  and  that  with- 
in 10  days  he  mailed  ttie  papers  In  the  case, 
together  with  the  appeal  bond  and  tran- 
script of  the  record,  to  the  clerk  cft  the  coun- 
ty court  at  Sapolpa.  There  can  be  no  ques- 
tion but  what  ,  the  Pleasant  Hill  Oil  Com- 
pany filed  its  ainieal  bond  and  designated  the 
court  to  which  the  appeal  mis  taken  within 
the  10  days  after  judgment  was  rendered. 

John  R.  Hadl^  further  testified  that  some 
time  ttiereafter  he  wait  to  the  county  court 
at  Sapulpa  to  find  out  when  the  case  would 
be  set  for  trial,  and  was  then  informed  that 
the  papers  bad  not  arrived  in  that  court 
Be  left  word  with  Judge  Frarier,  the  oomty 
Judge,  requesting  that  he  be  notified  when 
they  came.  He  afterwards  made  further  in- 
quiry, but  the  papws  wen  not  there.  It  is 
admitted  that  tiie  papers  In  the  appeal  never 
did  arrive  in  the  office  of  the  clerk  of  tb» 
county  court  of  Creek  county. 

Thereafter  the  attom^s  for  F.  D.  Yoor- 
bees  made  repeated  demands  upon  the  Pleas- 
ant Hill  Oil  Company  to  get  their  appeal 
lodged  in  the  appellate  court  and  threatening. 
If  they  failed  to  do  so,  that  execution  would 
be  Issued  by  the  Justice  of  the  peaces  Pursu- 
ant to  ttiese  demands  and  the  failure  of  the 
Pheasant  HiU  Oil  Company  to  cranply  there- 
with, the  plaintiff,  Vocffhees,  demanded  and 
caused  an  ezecntl(m  to  be  issued  by  A.  J.  Bell, 
Justice  of  the  peace,  and  placed  It  in  the  hands 
oi  Thomas  Sutherland  as  constable  to  be  exe- 
cuted according  to  law.  This  action  was 
4)rougbt  for  thp  purpose  of  enjoining  the 
constable  from  levying  said  execution  and 
enjoining  the  Justice  of  the  peace  from  issu- 
ing any  further  executions  on  said  Judgment 
and  enjoining  F.  D.  Voorhees  from  attempt- 
li^  further  to  collect  said  Judgmmt  so  ren- 
dwed  by  the  said  A.  J.  Bell  as  Justice  of 
the  peace  on  Blarch  27, 1917. 

A  temporary  injnnctl<m  was  granted  by 
the  superior  court  of  Creek  county,  and  a 
trial  was  had  on  the  petition  of  the  plaintiff 
herein  for  a  permanat  injuncticm.  At  the 
dose  of  plalntHTs  testimony,  defoidants  de- 
murred to  the  eridence.  The  d«uurrer  'was 
sostalned.  and  Judgment  vacating  the  tem- 
porary Injunction  and  d«iying  permanent  In- 
junction was  rendered  against  the  plaintiff. 
From  this  Judgment  the  plaintiff  appealed, 
and  assigns  five  specifications  of  error. 
These  may  all  be  summed  up  In  one  question: 
Did  the  justice  of  the  peace  have  jurisdiction 
to  issne  the  executlcHi?  It  certainly  did  not. 

The  trial  court  felt  Into  the  error  of  trying 
to  dedde  where  jnrisdlctlcMi  was  in  the  case 
of  Voorbeee  against  the  Pleasant  Hill  Oil 
Company.  That  is  not  the  question  that  con- 
fronted the  trial  cour^  neither  Is  It  the  ques- 


tion that  ccmfronta  ttiis  oourt,  and  we  axe  not 
expressing  any  opinion  on  that 

Counsd  for  plaintiff  In  oror  cite  a  uom- 
ber  of  authorities,  some  of  whidi  bear  upon 
this  question,  but  nwe  of  whldi  have  de* 
dded  the  exact  questiim  presented  here  under 
a  similar  state  ot  facts.  Connsd  for  defend- 
ants in  «rror  ssy  they  are  unable  to  dte  any 
dedsions  or  oi^nlons  in  pol^t  with  the  con- 
ditions and  drcumstances  like  the  case  at 
bar,  although  a  dlllgott  seardi  has  been 
made; 

Section  5465,  Revised  Laws  of  1910,  rdat- 
ing  to  appeals  from  the  Justice  of  the  peace, 
is  as  fellows: 

"In  all  cases  not  otherwise  spedflcallr  pro- 
Tided  for  by  law,  either  party  may  appeal  from 
tho  final  Judgment  of  the  Justice  of  the  pence  te 
the  district,  superior  or  county  court  of  tbt 
coonty,  aod  the  party  appealing  shall  advise 
the  justice,  of  the  cpnrt  to  which  the  appeal 
Is  to  be  transferred,  and  the  justice  shell  there- 
upon enter  upon  bis  docket  an  order  specifyia; 
the  court  having  jurisdiction  of  such  appeal 
The  appeal  bond  hereinafter  provided  for  shall 
also  designate  the  court  to  which  the  appeal 
is  taken.** 

[1]  It  appears  that  the  justice  of  the  peace 
did  not  enter  upon  bis  docket  an  order  sped- 
fylng  the  court  having  jurisdiction  of  such 
an  appeal,  but  this  was  not  the  fault  of  the 
appellant,  and  the  failure  of  the  jnsUce  to 
so  enter  the  order  on  his  dodiet  does  not 
defeat  the  appeal,  for  section  S407,  Revised 
Laws  of  1010,  provides: 

"The  appeal  shall  be  complete  upon  the  filing 
and  approval  of  the  nndertafcfng  or  statement 
and  affidavit  The  Justice  shall  immediately 
make  out  a  certified  tranecript  of  bis  proceed- 
ings In  the  cause,  and  shell,  witbin  twenty  daji 
from  the  rendition  of  the  judsment  deliver 
transmit  to  the  derk  of  tiie  conn^.  soperlw 
or  district  court  of  bis  county  the  said  trtn- 
script,  the  nndertakiog  on  appeal  and  all  the 
papers  in  the  cause;  all  further  proceedings  be- 
fore the  Justice  of  the  peace  in  the  case  shall 
cease  and  be  stayed  on  the  filing  of  the  under- 
taking with  said  jnstice;  no  notice  of  appeal 
shall  be  required  to  be  filed  or  served,  and  the 
case  shall  be  tried  de  novo  in  the  appellate  court 
npon  the  original  papers  on  which  the  cause 
was  tried  before  the  justice,  unless  the  appel- 
late court,  In  furtherance  of  Justice,  allow 
amended  pleadings  to  he  made,  or  new  pissdings 
to  be  filed." 

The  Suprone  Court  of  Kansas,  in  tlie  esse 
of  St  Louis-San  Frandsco  Ry.  Co,  v.  Hnzst, 

62  Kan.  609,  35  Pac.  211,  says: 

"An  appeal  from  the  judgment  of  a  Jostiee 
of  the  peace  is  complete  npon  die  filing  and  ap- 
proval of  the  appeal  bond  or  nodertaldng  witt- 
in  10  days  from  the  rendition  of  the  Jodpnent" 

la  Anderson  t.  Haslett;  SI  Kan.  532,  106 
Paa  206,  the  syllabus  reads: 

"Where  a  party  desires  to  appeal  from  a 
judgment  of  a  atj  court,  and  within  tan  days 
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from  tbe  reodttion  of  the  jodgmant  filed  with 
the  clerk  of  inch  court  a  bond  cooditioDed  as 
required  by  law,  with  sufficient  anretj,  be  has 
done  all  that  is  required  of  him  to  perfect  his 
appeal,  and  cannot  be  deprired  of  Ua  riffhta  by 
the  failure  or  neglect  of  tbe  Judge  of  anch  court 
to  approve  tiie  bond  until  after  tbe  time  for 
appeal  haa  expired. 

"Where  the  Judgment  appealed  from  is  ren- 
dered in  a  Justice  court,  the  filing  of  a  sufficient 
bond  with  the  justice  is  all  that  ia  required  to 
perfect  the  appeaL" 

In  the  Chicago,  R.  I.  &  P.  Ry.  Go.  Moore, 
34  OkL  199, 124  Pac.  989,  paragraph  8  of  the 
ayllabos  reads: 

"An  appeal  from  a  Judgment  of  a  Justice  of 
tbe  peace  is  perfected  upon  the  filing  and  ap- 
proval of  the  appeal  bond'  or  undertaking  within 
10  days  from  tbe  rendition  of  judgmeot,  and 
when  such  bond,  accompanied  by  a  transcript  of 
the  Justice  of  tiie  peace,  aud  all  tbe  papers  in 
the  case,  la  received  by  tbe  county  court,  said 
court  ia  thereupon  vested  with  jnrisdletkni  of 
the  action.'* 

Under  these  aecUons  of  the  statate  and 
the  Kansas  and  Oklahoma  authorities  above 
dted,  it  is  dear  that  the  Pleasant  Bill  Oil 
Company  had  appealed  to  the  county  court  of 
Creek  comity  from  the  Juc^gment  of  the  Jus- 
tice of  the  peace  when  it  filed  Its  appeal  bond 
and  the  same  was  approved  by  the  Justice  of 
the  peace. 

[2]  Section  M67.  supra,  then  provides: 

"AU  further  proceedings  before  the  Justice  of 
the  peace  in  the  case  shall  ceaae  and  be  stayed 
on  the  filing  of  the  undertaking  «4th  said  jua- 

tice." 

If  all  further  proceedings  are  stayed,  the 
hand  of  the  Justice  is  stayed  ttom  Issuing  an 
raecQtlon. 

[S]  Section  5469,  Revised  Laws  of  IfiU^ 
provides  in  part  as  follows: 

•Tf  the  appeal  be  dismissed  the  cause  shall  be 
remanded  to  tbe  Justice  of  the  peace,  to  be 
thereafter  proceeded  In  as  if  no  appeal  bad  been 
taken." 

[4]  This  makes  It  very  clear  that,  when 
the  appeal  has  once- been  taken,  the  hand  of 
the  Justice  Is  stayed  nntil  the  appeal  has 
bera  dfanissed  by  tbe  court  to  which  it  is 
appealed  and  remanded  back  to  tbe  justice 
court  This  appeal  had  never  been  remanded 
back ;  therefore  the  hand  of  the  Justice  was 
stayed,  and  he  could  not  Issue  the  execution. 
The  attempt  on  the  part  of  the  Justice  of  the 
peace  to  Issue  an  execution  when  by  the 
statutes  all  proceedings  were  stayed  was  a 
nullity,  and  its  act  mu  coram  urn  Jndice  and 
void. 

[B]  The  plaintiff  in  this  case  Invt^ed  the 
proper  remedy,  and  the  permanent  Injuno- 
tion  should  have  been  granted. 

The  judgment  of  the  superior  court  of 
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Creek  county  is  reversed,  and  the  cause  re- 
manded, with  Instructions  to  overrula  the 
demurrer  to  the  evldenca  and  grant  the 
manent  iojunction. 

HARRISON,  O.  J.,  and  EANB,  JOHNSON, 
and  KBNMAMEB,  JJ.,  concur. 


(82  Okl.  6?) 

TAYLOR  et  al.  v.  CALLAHAN.  (No.  I0I5I.) 
(Supreme  Court  of  Oklahoma.  Uay  24, 1921.) 

(SyUabiU  hg  the  Court.) 

1.  lodlaas  «s>l6(l)— Guardiaa  of  silnor  al- 
lotteee  held  authorized  to  mako  aad  oonaty 
court  to  approve  aorionltural  lease  for  one 
year. 

Section  6  of  the  Act  of  May  27,  1906  (35 
Stat.  .813),  conferred  upon  the  couuty  courts 
of  this  state  jurisdiction  over  tbe  person  and 
property  of  minor  allottees  of  tbe  five  civilised 
tribes,  and  the  guardian  of  said  minors  appoint* 
ed  by  the  county  court,  have  authority  to  lease 
for  agricultural  purposes  the  homestead  al- 
lotment of  tbe  mother  inherited  by  said  minors, 
said  minors  being  born  since  March  4,  1906, 
and  the  county  court  bad  authority  to  approve 
tbe  agricultural  leaae  for  one  year  executed 
by  the  guardian. 

2.  Indians  «=»i6(i/2)— Lease  by  tsardiaa  of 
Creek  minors  held  not  void  as  an  overlapping 
lease. 

A  lease  made  by  a  guardian  of  Creek  minora 
of  their  inherited  lauds  in  July,  1917,  for  agri- 
cultural purposes  for  tbe  year  191S,  and  ap- 
proved by  the  county  court,  is  not  void  as  an 
overlapping  leaae,  wbeo  it  is  not  disclosed 
that  the  land  had  been  leased  for  1917,  and 
notbing  in  the  record  to  disclose  that  the  lease 
executed  in  July,  1917,  was  not  executed  at 
the  usual  and  enstomary  time  for  leasing  lands 
for  agricultural  purposes  in  that  vicinity  for 
the  year  1918. 

3.  Sufllolenoy  of  petition. 

Petition  examined,  and  held  to  state  facts 
sufficient  to  sta^e  a  canae  oi  action  in  favor  of 
plaintiff,  and  It  was  not  error  to  overrule  a 
genenl  demurrer  thereto. 

AK>eal  tnm  Superior  GourL  Okfuskee 
Cotmty ;  John  L.  Normant  Judge. 

Action  by  Sam  Callahan  against  L.  C.  Tay- 
lor and  another,  to  recover  real  estate.  Judg- 
ment for  plaintiff  on  demurrer,  and  defend- 
ants appeal.  Affirmed. 

Rowe  &  FtatUlpat  of  Okemah,  for  plaintUDi 

in  error. 

Huddleston  &  Stephenson,  oi  Okemah,  f« 
defendant  in  error. 

UcNGILIi,  J.  This  action  was  commenced 
in  the  superior  tourt  of  Okfuskee  county  by 
Sam  Callahan,  to  recover  possession  of  cer- 
tain lands  occupied  by  L.  C.  Taylor  and 
Thomas  Bass.  The  petition  alleged  the  land 
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was  duly  allotted  to  Judy  Soott,  a  fan-blood 
Ore^  Indian,  as  ber  hoioestead;  that,  in 
AprU,  1917.  Jndy  Scott  died,  and  left  two 
minor  ctitldren,  Thomas  Washington,  age  1 
year,  and  George  Washington,  age  3  years, 
who  Inherited  said  land;  that  John  Artus- 
^e,  the  duly  appointed  and  acting  guardian 
of  said  minors,  on  the  10th  day  of  July,  1017, 
for  a  valuable  consideration  made,  executed 
and  delivered  to  plaintiff  an  agricultural 
lease  upon  said  land  for  the  year  1918,  and 
the  lease  was  presented  to  the  county  court 
of  Mcintosh  comity,  where  the  guardianship 
proceedlnfra  were  pending,  and  on  the  13th 
day  of  July,  1917,  the  county  court  made  an 
order  approving  said  lease.  PlalntltF  alleges 
that,  by  virtue  of  said  lease  contract,  he  was 
entitled  to  possesslpn  of  said  lands  from  the 
1st  of  January,  1918,  to  the  31st  day  of  De- 
cember, 1918,  and  defendants  were  unlaw- 
fully withholding  possession  thereof.  A  copy 
of  the  lease  and  the  order  of  the  county  court 
approving  said  lease  were  attached  to  and 
made  a  imrt  of  the  petition.  To  this  petition 
the  defendants  filed  a  demurrer,  upon  the 
ground  the  petition  did  not  state  facts  suffi- 
cient to  state  a  cause  of  action  In  favor  of 
the  plaintiff  and  against  the  defendants.  The 
demurrer  was  overruled  by  the  court,  and 
the  defendants  excepted  to  the  ruling  of  the 
court,  and  elected  to  stand  upon  their  de- 
murrer, and  refused  to  plead  further;  and 
the  court  rendered  Judgment  for  plaintiff. 
From  said  judgment  the  defendants  have  ap- 
pealed to  this  court 

[2]  The  only  question  for  consideration  up- 
on appeal  Is  whether  the  court  erred  in  over- 
ruling thfl  demurrer.  Plaintiffs  in  error 
state  this  U  an  overlapping  lease  and  void 
for  the  reasons  stated  in  the  case  of  Brown 
T.  Van  Pelt,  64  Okl.  109,  166  Pac.  102.  It 
being  their  contention  that,  the  original  allot- 
tee being,  a  foil-blood  Creek  Indian,  and  the 
land  being  her  homestead,  she  could  not  in 
July,  1917,  lease  the  land  for  agricultural 
porpoees  for  the  year  1918,  and  the  same  re- 
strictions are  now  upon  the  land  Inherited 
by  the  minor  children  bom  since  March  4, 
1906.  This  position  is  not  well  taken,  If  we 
oncede,  which  we  do  not,  that  the  same  re- 
strictions are  upon  the  homestead  inherited 
by  the  minors.  Plalnticrs  position  Is  still 
untenable,  for  this  court  held  the  original  al- 
lottee might  lease  the  homestead.  In  the  case 
of  Mnllen  v.  Garter,  173  Paa  612,  the  tenth 
syllabas  reads  as  follows: 

"Under  Act  May  27,  1908,  restricted  home- 
stead ailotments  may  be  leased  for  the  ensu- 
ing crop  year  during  existence  of  onezpired 
lease,  tbe  new  lease  to  begin  at  the  expiration 
of  the  existing  lease.  If  made  near  the  termi- 
nation of  tbe  existing  lease^  and  if  necessary 
in  the  eonrse  of  calttvation." 

Plaintiff  in  error  attempts  to  assume  that 
Brown  v.  Van  Pelt,  supra,  holds  tiut  a  lease , 


entered  into  In  July  fbr  Uie  ensuing  year 

would  be  overlapping,  and  void,  but  the  court 
made  no  such  holding,  and  stated  as  follows: 

"It  seems  to  ns  that  the  time  of  making  the 
lease  during  the  exiatence  of  a  prior  valid 
lease  would  depend  upon  many  drcumstancet, 
and  it  would  be  hard  to  make  a  rule  applicable 
to  all  cases.  In  those  sections  of  this  state 
where  wheat  Is  the  principal  crop.  It  wottld 
be  important  to  make  arrangements  for  the 
succeeding  crop  year  mncb  80<mer  than  Id  thow 
sections  of  tbe  state  where  cotton  and  com 
are  the  principal  crops." 

[1]  There  is  nothing  In  the  petition  to  dis- 
close that  the  lease  was  not  made  at  the  oso- 
al  and  customary  time  In  that  vicinity  to 
contract  for  leases  for  the  ensuing  year.  Sec- 
tion 6  of  the  Act  of  May  27.  1908  (36  Stat 
313),  provides  that  the  county  court  should 
have  jurisdiction  over  the  persons  and  prop- 
erty of  the  minor  allottees  of  the  Ave  ciri- 
lized  tribes.  Therefore  the  court  would  hare 
authority*  In  proper  proceedings,  to  approve 
the  agricultural  leases  for  one  year  on  die 
homestead  of  deceased  allottee  inberlted  by 
the  minors  bom  Since  March  4,  1006. 

[3]  The  petition  stated  a  cause  of  actltMi, 
and  It  was  not  error  for  the  court  to  over- 
rule a  demurrer  thereto. 

The  judsment  of  tbe  court  la  tbnefore  af- 
firmed. 

HARRISON,  0.  J.,  and  PITCHFORD,  MIL- 
LER, and  NICHOLSON,  JJ.,  ooucor. 


(U  Oki.  M) 

BROCKHAUS  v.  HEATON.   (No.  IQI04.) 
(Supreme  Court  of  Oklahoma.  May  17, 1821.) 
(Svltabut  bv  th«  Court.) 

Appeal  and  error  «=>I00I  (I)— Verdict  sipyert* 
ed  by  eompeteot  evidence  not  disturbed. 
In  a  dvil  action,  triable  to  the  Jury,  where 
there  is  eompeteot  evidence  reasonably  tending 
to  support  the  verdict  of  the  Jury,  and  no  preJu* 
didal  errors  ctf  law  are  shown  in  the  instrae- 
^VDB  of  the  court,  or  Ita  ruling  on  law  quei- 
tions  presented  during  the  trial*  the  verdict 
and  finding  of  ths  jury  wHl  not  be  disturbed  m 
appeaL 

Appeal  from  District  Court,  Woodward 
Ooimty;  J.  O.  Bobberts,  Judge. 

Actltm  by  J. ,  M.  Heaton  against  H.  A 
Brockbaos.  Judsment  Ua  plalntifl^  and 
fendant  appeals.  Affirmed. 

R.  H.  Nichols  and  M.  Smitb,  both  of 
WtDodwerd,  for  plaintiff  in  error. 

W.  H.  Springfield,  oC  Woodward,  for  ^ 
fendant  In  error. 

JOHNSON,  J.  This  Is  an  appeal  from  tbe 
district  court  of  Woodward  county;  Hoi. 
J.  O.  Roberts,  Judge. 
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On  April  5,  IMT,  J.  H.  Heaton,  u  platntlff 
b^w,  commenced  an  action  against  H.  A. 
BrocUiain,  as  defendant  below,  to  recOTer 
damages  for  the  breach  of  tbe  terms  of  an 
aj^rlcoltural  leeae  an  mtaln  fvemlaea  att- 
nated  In  aald  count^f  lor  the  year  1917, 
wbldi  caaei.  being  tried  to  a  Jnrj.  resulted 
la  a  Terdlet  and  judgment  Cheretn  tn  iavor 
of  tbe  plaintiff  In  tbe  sum  of  $260.  Tbe  de> 
fendant  filed  a  timely  motion  for  new  trial, 
wblcb  bring  oTUTuled  by  tbe  cour^  the  de- 
fendant  regularly  commenced  this  proceed- 
ing In  error  to  reverse  said  judgment 

For  convenience  the  parties  wUl  herein- 
after be  referred  to  as  plaintiff  and  defend- 
ant as  they  reflectively  mpeared  in  tbe 
trial  court. 

The  parties  entered  into  a  written  con- 
tract for  the  lease  on  tbe  premises,  and  the 
plalndff  charged  In  the  petition  that  tbe  de- 
feodant  breached  the  contract  on  failure  and 

refusal  to  place  him  In  possession  of  tbe  land 
1b  time  to  make  a  crop  for  the  year  covered 
by  tbe  lease,  and  on  account  of  such  failure 
be  was  deprived  of  the  use  of  the  premises 
for  tbat  year. 

Tbe  plaintiff  offered  his  lease  In  evidence 
and  testified  in  his  own  behalf,  the  facta 
fully  Bustainlng  his  cause  of  actl<ai,  and  In- 
troduced other .  witnesses  corroborating  his 
testimony.  The  defendant  teetlfied  in  hla 
own  t>ebalf,  his  testimony  conflicting  more  or 
less  witb  that  of  the  plaintiff,  and  at  the  con- 
dosion  of  the  evidence  the  court  submitted 
the  case  to  the  jury  by  appropriate  instroo- 
tionfl. 

l%e  spedflcations  of  error  of  the  defendant 
are  general  and  go  to  the-  question  of  tbe 
court's  ruling  upon  admitting  and  rejecting 
evidence,  bis  rulings  thereon  being  against 
tbe  defeodant.  and  In  certain  paragraphs  of 
tbe  cQurt'i  Instruction  to  the  Jury. 

Tbe  only  authorities  cited  by  tbe  defradant 
la  Us  brief  Is  the  case  of  Nikkei  v.  Oonaway, 
27  Okl.  405.  112  Pac  961.  section  2239,  3  El- 
liott on  Contracts,  and  section  4S80.  0  Elliott, 
and  Clark  r.  Rhoads,  79  Ind.  342,  as  sup- 
porting the  defendant's  claim  tbat  the  In- 
structions of  the  court  on  the  measure  of 
damnnea  were  erroneous. 

We  have  examined  the  Instructions  of  the 
court  tn  tbe  Instant  case  on  the  measure  of 
damages,  and  find  that  the  same  were  correct 
under 'the  facts  of  this  case,  and  we  think 
tbat  the  same  was  not  In  conflict  with  the 
principles  announced  In  the. authorities  cited 
by  connsel.  nor  waa  the  jury  misled  thereby. 
Tbe  amount  of  the  verdict  was  not  excessive, 
and  was  fully  sustained  by  tbe  evidence. 

We  have  likewise  examined  all  the  assign- 
ments ot  error  made  by  the  defendant  going 
to  the  other  questions  and  And  that  they  are 
without  merit  We  have  examined  tbe  en- 
tire record,  and  ttnd  that  this  ease  comes 
wltbin  tbe  rule  announced  by  this  court  that 


in  a  dvll  actSm,  triable  to  the  jury,  where 
there  Is  competent  evidence  reasonably  tend- 
ing to  BUHtort  the  Terdict  of  the  jury,  and 
no  pr^udidal  erroia  of  law  are  abown,  tn 
Uie  instructlona  of  the  court,  or  Its  ruling  on 
law  queatloas  presented  during  the  trial,  the 
rardict  and  finding  of  the  Jury  will  not  be 
dlstiuhed  oa  appeal.  Bunker  t.  Harding  et 
aU  174  Pac  740;  Blasdel  v.  Oower,  173  Pac 
644;  Shawnee  National  Bank  t.  Pool.  167 
Pae:9M;  Chicago^  B.  1. 4  P.  By.  Co.  v.  Pru- 
itt.  170  Pac.  U48. 

The  judgment  vt  tbe  trial  court  to  there- 
fiWB  aflBrmed. 

HABRISON.  a  J.,  and  EANBt  lOLIiEB, 
and  KENNAUIS,  JJ^  coacar. 


(8L  Okl.  284) 

JOHNSTON  V.  BURNETT  ft  aL  (Ne.  MOB.) 

(Supreme  Court  of  Oklahoma.  May  17,  1821.) 

(SyUdbut  &ir  the  Court.) 

1.  ladlans  <^I5(I)  — Deed  psrsnant  to  oos- 
tract  la  violation  of  restrictions  volit,  although 
restrietioRs  removed. 

Where  a  Choctaw  Indiao,  prior  to  tbe  act 
of  CoDgresa  of  April  20,  1006,  enters  into  a 
coDtract  for  the  sale  of  a  part  of  his  allotment 
the  alienation  of  which  was  restricted  at  the 
time  of  entering  into  tbt  coatrat^  thereafter 
obtains  tbe  removal  of  Ids  restrictions,  and  pur- 
suant to  said  contract  executes  s  teed  for  said 
land,  Aeld,  tliat  such  deed  is  vtdd,  and  does  not 
pass  title. 

2.  iBriiaas  «»I8(I)— Effsot  sf  aot  of  Oasgress 
as  ts  lavalldatloB  of  dssds  stated. 

Section  19  of  the  Act  of  Congress  of  April 
26,  1006.  is  not  retroactive,  bat  It  does  render 
invalid  any  deed  made  by  a  Cboetaw  Indian  aft- 
er tbe  passags  of  such  act  if  aald  deed  was 
made  in  carrying  out  a  contract  for  tbe  sale 
of  his  restricted  lands,  entered  Into  before  tbe 
passage  of  audi  act 

3.  New  trial  «s>72— Mstiea  kassd  oa  Inaafl- 
cles<qr  of  avMeaoe  searelies  rsoord,  aai  will 
be  arantei  If  jsigneat  agalast  wslght  of 
evMeaes. 

In  sn  actlfn  invoking  tbe  equitable  aid  <tf 
tbe  conrt  to  set  aside  a  deed,  and  a  motion  for 
a  new  trial  is  filed  setting  up  as  one  of  the 
grounds  that  the  Jndgment  of  tbe  court  is  not 
supported  b;  tbe  evidence,  ancb  motion  searches 
the  entire  record,  and  where  it  appears  that 
the  Judgment  is  clearly  against  the  weight  <^ 
the  evidence,  such  Judgment  win  be  reversed. 

Appeal  from  District  Court  Grady  Coun- 
ty; Will  Linn,  Judge. 

Action  by  Albert  Johnston,  a  Choctaw  In- 
dian, against  John  J.  Burnett  and  others, 
to  recover  a  part  of  a  surplus  allotmrat  of 
plalndff.  Judgment  for  defendants,  and 
plaintiff  appeals.  Reversed  and  remanded. 


«s>FoT  otlur  easM  im  huiw  UfSie  aad  KBT-NUlfBBS  in  all  K«r-Numb«red  DliMfai  aod  ladaiM 
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B.  C.  Wadllngton  and  A.  Wayne  WadUi^ 
ton.  both  of  Ada,  for  plaintiff  In  error. 

Thoa.  B.  Losey,  of  Oilckaaha,  and  Jamea  U 
Brown,  of  Oklaboma  0it7»  tar  defendants  In 
error. 

MILLER,  J.  oiilB  actlCKi  was  commoiced 
In  the  district  court  of  Grady  county  by  Al- 
bert Jobnston  as  plaintiff  against  Jobn  J. 
Bomett.  Edward  C.  Davis,  and  D.  A.  Davis 
as  defendants,  to  recover  a  tract  of  60  acres 
of  land  located  In  Orady  county,  wUcb  was 
allotted  to  Albert  Jobmtcm  as  a  m^ber  of 
the  Choctaw  Tribe  of  Indians.  Trial  was 
bad  to  tbe  court  wltboat  a  jury,  and  judg* 
ment  rendered  In  fiivor  of  the  defendants 
and  against  the  plaintiff:  naintlfl  appealed. 
The  parties  will  be  referred  to  as  they  ap- 
peared in  the  court  b^w.  The  nndlapnted 
fiicts  are  as  follows: 

The  land  in  .controversy  tii  tUa  acUoo  was 
«  part  of  the  surplus  allotment  of  the  said 
Albert  Jobnston,  wlilch  he  received  as  a 
part  of  his  distributive  share  of  the  lands  of 
the  Choctaw  Tribe  of  Indians.  It  was  duly 
conveyed  to  him  by  allotment  deed  or  pat^t, 
bearing  date  of  Dec«nber  28, 1005,  which -was 
thereafter  approved  by  the  Secretary  of  the 
Interior  on  March  27, 1006,  and  was  filed  for 
record  wltti  the  Superintendent  ot  the  Five 
CivlUzed  Tribes  on  April  2, 1006. 

On  Mardt  10,  1006,  Albert  Johnston  en- 
tered into  a  written  contract  with  B.  G.  Da- 
vis, one  of  tbe  defmd^nts  braein,  for  tbe 
sale  of  flw  60  acras  of  land  In  controversy 
herein,  whereby  he  sgreed  to  sell  and  convey 
to  ssdd  E.  C.  Davis  said  land  in  crasideratioa 
ot  9600,  flOO  ot  which  was  paid  In  casb  and 
9600  to  be  paid  as  soon  as  title  was  accepted. 
Se|)tember  25, 1006,  tbe  'restrictions  of  Albert 
JiAnston  on  the  s^e  of  the  above-described 
lands  were  removed  by  the  Secretary  of  tbe 
Interior  to  take  effect  in  80  days,  whidi  would 
be  October  26,  1006.  October  24,  1006,  Ed- 
ward C  Davis  CMiv^red  by  qultcUim  deed  to 
the  said  Albert  Jobnston  all  rights  he  had 
in  and  to  said  lands,  and  spedlkally  men- 
tioned and  leased  all  rights  under  the  con- 
tract of  March  la  1006.  October  27,  1006, 
Albert  Johnstcm  codveyed  by  warranty  deed 
to  D.  A.  Davis,  <me  of  the  defendants  herein, 
the  said  land  for  a  purported  conrideratlon 
of  9750.  and  on  the  same  day  and  inunedlate- 
ly  thereafter  said  D.  A.  Dayia  and  Fannie 
Davis,  his  wife,  conve^d  said  land  by  war- 
ranty deed  to  Edward  C.  Davis  tor  a  pur- 
ported eontfdwatlon  of  9000.  On  January 
24,  1008,  Edward  C.  Davis  ccmveyed  aald 
^  land  by  warranty  deed  to  J<^  J.  Burnett, 
ime  of  the  defendants  herein.  These  lands 
were  under  restriction  and  Inalienable  at 
the  time  of  making  the  contract  of  March  10, 
1006,  and  until  October  26,  1906,  whldi  was 
SO  days  after  the  removal  of  the  restrictions 
of  Albert  Johnsbm. 

[1]  The  plaintiff  contends  that  the  deed 
executed  by  Albert  Johnston  <m  October  27, 


(OkL 

1006)  was  a  part  and  parcel  of  the  same 
transaction  as  the  making  of  the  contract  on 
March  10, 1906,  and  was  done  for  the  purpose 
of  carrying  Into  effect  said  contract;  that 
the  ecaiv^ance  to  D.  A.  Davis  was  merdy  a 
makeshift;  that  he  was  a  go-betweoi  the 
said  Albert  Johnston  and  Edward  O.  Davis; 
that  all  of  said  transactions  were  absolute- 
ly void,  and. that  said  defendant  Scbn  J. 
Burnett  had  notice  of  all  of  them;  and  that 
tlie  recording  of  the  instruments  filed  in  aald 
cause  was  suiBdent  to  Impart  notloe  to  die 
said  John  J.  Burnett  After  a  careful  ex- 
amination of  the  record,  wo  agree  with  the 
C(mtaiti<»is  of  plaintiff.  The  plaintiff  raaJaa 
sevwal  assignments  of  error;  but,  as  Oier 
are  not  discussed  separately  In  the  brief  of 
either  plaintiff  or  defaidants,  it  wiU  not  be 
necessary  to  discuss  them  separately  here. 

SecUon  11,  Act  Cong.  June  28.  180S  (SO 
Stat  498),  provides  as  follows: 

"Provided  farther,  that  the  lands  allotted 
ahall  be  nontransferable  nntil  after  fall  title 
ia  acqnired  and  eball  be  liable  for  no  obligatioiii 
contracted  prior  thereto  by  the  allottee,  and 
■hall  be  nontaxable  wbile  so  held." 

Section  29  of  the  Original  Choctaw-Chidc- 
asaw  Allotment  Agreement  adopted  as  seo 
tlon  29  of  the  act  of  Congress  of  June  28. 
1898,  provides  in  part  as  follows: 

"All  the  lands  allotted  shall  be  nontaxable 
while  the  title  remains  in  the  original  allottee, 
bat  not  to  exceed  twent7-one  years  from  dat« 
of  patent  and  each  allottee  shall  select  from 
hia  allotment  a  homestead  of  one  hnndred  and 
sixty'  acres,  for  which  he  ahall  have  a  aeparate 
patent  and  wbidh  shall  be  Inalienable  for  twen- 
tr-one  years  from  date  of  patent  This  prorl- 
sioD  ahall  also  apply  to  tbe  Choctaw  and  Chide- 
asaw  freedman  to  the  extent  of  bis  allotnicnt 
Selections  for  faomestead  for  minors  to  be  made 
aa  provided  herein  In  case  of  allotment  ud  the 
remainder  of  the  land  allotted  to  said  member 
shall  be  alienable  for  a  price  to  be  aetaaflr 
paid,  and  to  include  no  former  Indebtedness  or 
obligation— one-foarth  of  said  remainder  in 
one  year,  one-foorth  in  three  years,  and  tbe 
balance  of  said  alienable  lands  in  five  yesn 
from  the  date  of  the  patent 

"That  an  contracts  looking  to  the  salt  » 
Incumbrance  in  any  way  of  the  land  of  an  al- 
lottee, except  tbe  sale  hereinbetore  prorided, 
shall  be  null  and  void." 

Section  IS  of  the  Choctaw-Chl<^asa'w  Sap- 
plouental  Agreemoit  of  the  Act  of  Congress, 
approved  July  1, 1002  ^  Stat  642)  reads: 

"Lands  allotted  to  members  and  freedmen 
shall  not  be  affected  or  Incumbered  by  any  dee^ 
debt  or  oUigation  of  any  dwracter  contracted 
prior  to  the  time  at  wUch  said  land  may  bt 
alienated  under  tUs  act,  nor  shall  said  land 
be  sdd  except  as  herein  provided.** 

Sectl<Hi  10  of  the  act  of  Congress  of  AimU 
26,  1906  (34  Stat  144),  reads  in  part  as  fot 
lows: 
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**Aiid  every  deed  exeented  before,  or  for  the 
maMng  of  which  a  cootract  or  agreement  was 
entered  into  before  the  removal  of  reatrictiona, 
b«  and  the  aama  U  hmby.  declared  vtrfd." 

The  oral  teatlmony  offered  In  this  cue  dls- 
doses  die  foUowiog  state  at  tacts: 

Albert  Jf^ston  testified:  He  was  a  mem- 
of  the  Choctaw.  Tribe  of  Indians  by  blood, 
and  the  allottee  of  the  land  in  controTersy. 
He  was  aoqnatntod  with  Edward  G.  Davis, 
commonly  known  as  Ed.  Davis.  He  entered 
into  the  contract  for  the  sale  In  Hard),  1906, 
and  received  an  advance  payment  ot  $100  at 
the  Ume  of  itigning  the  contract  He  did 
not  know  D.  A.  Davis,  had  no  dealings  with 
him,  and  did  not  know  the  deed  he  signed 
was  made  to  D.  A.  Davis.  All  of  his  dealings 
were  with  Ed.  Davis.  Ed.  Davis  came  to 
BoS,  OkL,  about  30  days  before  the  making 
€t  the  deed  on  October  27th,  took  the  witness 
to  Chlckasha,  and  requested  him  to  stay 
Uiere  ontil  he  could  make  the  deed;  Uiat  Is, 
mtU  the  80  days  had  expired  after  the  re- 
moval of  the  restrlctiona  fDiat  he  signed  the 
deed  in  compliance  with  the  terms  of  the 
cmtract  he  bad  made  In  Mardi,  and  that  BA. 
Davlfl  charged  him  ^80  for  board  for  the  time 
he  k^t  him  at  Chlckasha,  and  paid  him  9420. 
This  made  up  the  $600  provided  for  In  the 
contract.  He  stated  he  did  not  know  that 
the  consideration  In  the  deed  was  (750,  and 
that  an  he  received  was  the  $100  paid  in 
March  and  $420  paid  in  Octt^r  and  his 
board  Cor  a  month.  The  qoltclaim  deed  ex- 
ecuted by  BMward  C.  Davis  <hi  Oc^ber  24, 
1006,  was  never  delivered  to  this  witness. 
Uiat  he  knew  no^ng  about  It;  never  heard 
of  it  until  about  the  time  of  the  trial  of  this 


D.  A.  Da  via  testlfled:  l%at  he  did  not 
know  Albert  JOlmston  and  had  no  dealings 
with  him.  That  he  bought  the  land  through 
his  brother,  Edward  C  Davis,  and  a  Mr. 
Stone,  who  was  in  partnership  with  Edward 
G.  Davis  in  the  real  estate  business.  He 
made  the  deal  tar  the  land  on  the  morning 
of  October  27,  1906,  and  received  the  deed 
in  flie  afternoon  of  ^  same  day.  He  did  not 
pay  Albfflt  Johnston  anyflilng  for  the  land. 
He  contracted  to  pay  $760  for  flie  land  with 
his  brother.  Edward  C  Davis,  and  Mr.  S^me, 
but  he  never  paid  any  mmey  to  any  one. 
He  end  his  wlfo  on  the  afternoon  ot  the  day 
they  received  the  deed  ^ecuted  a  deed  to 
his  brother,  Edward  C.  Davis,  In  considera- 
tion of  9900,  and  that  he  received  $150  profit 
His  brother  paid  him  ttie  $150  profit,  and  be 
supposed  hlfl  brother  settled  with  Johnston. 
lhat  his  wife  came  to  an  office  In  Chlckasha 
on  the  afternoon  of  Uie  day  he  was  to  re- 
etfve  the  deed  so  they  could  Immediately 
execute  the  deed  to  Edward  C  Davis. 

Edward  C.  Davis  testified:  He  bonSht  tho 
land  from  D.  A.  Davis,  and  ttiat  D.  A.  Davis 
bought  the  land  frmn  Albert  Johnston.  Ed. 
Davis  and  Stone  were  In  the  real  estate  bad- 


ness together,  and  they  sold  the  land  to  D. 
A.  Davis,  and  the  title  he  had  be  obtained 
by  buying  the  land  from  his  brother.  That 
witness  made  a  cmitract  with  Albert  John- 
ston on  the  10th  day  of  March,  1906,  and 
had  It  recorded,  and  paid  him  $100.  The  In- 
dian agreed  to  pay  him  the  $100  back  If  be 
would  sell  the  land  for  him,  and  the  $100  was 
charged  as  commission  against  the  Indian, 
nmt  he  thinks  Albert  Johnston  got  $600  for 
the  land  and  paid  $100  commission.  That  he 
(witness)  got  $50;  Nick  Wooderidge,  another 
Indian,  got  $90;  and  Stone  got  $60.  That 
they  deducted  $1110  from  the  $760  redted  In 
the  deed,  and  that  he  paid  Albert  Jtdmston 
$600  In  mon^,  clodiea,  and  other  things. 
His  briber,  D.  A.  Davis,  did  not  deal  with 
the  Indian  at  all.  but  that  he  and  Stime  dealt 
with  the  Indian.  He  did  not  remember 
whether  be  had  told  Albert  J<AnBton  about 
quitclaiming  the  land  baCk  to  him  or  not 

This  trial  was  had  tm  the  6th  day  of  No- 
vember. 1917,  and  the  court  rendered  Judg- 
ment in  favor  of  the  def^dante  on  this  tes- 
timony, nils  testimony  dearly  shows  the 
deed  was  executed  pursuant  to  the  contract 
of  March  10,  1906.  and  tor  the  spedflc  pur- 
pose of  carrying  out  said  contract  We  do 
not  see  how  a  court  can  reach  any  oOier  con- 
duslon. 

[1]  It  Is  contended  that  the  Inhibition  on 
the  contract  is  the  act  of  April  26,  1906. 
The  contract  was  made  inlor  to  that  dats^ 
and  this  statute  Is  not  retroactive^ 

In  Simmons  v.  Whltttaigton,  27  OkL  8S6, 
112  Paa  1018.  paragraiA  1  and  2  of  the 
syllabus  read: 

"A  deed  conveying,  or  a  contract  for  the  sale 
of,  a  portion  of  a  surplos  allotment  made  by 
a  Choctaw  Indian  by  Mood  before  the  removal 
of  restrictions  npon  her  power  to  alienate 
same,  in  violation  of  Act  Gm«.  June  28,  1896. 
c.  617,  I  29  (90  S.  St.  at  L.  p.  507).  and 
of  Act  of  Congress  Jnly  1,  1002,  c.  1362.  H 
16, 16  (32  U.  S.  St  at  L.  p.  643),  la  void. 

"The  act  of  Congress,  approved  April  21, 1904 
(33  U.  8.  St  at  L.  p.  204),  authorizing  the  re- 
moval of  all  restrictions  upon  the  alienation  of 
allotted  lands  of  members  of  the  Five  Civilized 
Tribes  by  blood,  except  minws  and  except  as  to 
homesteada,  upon  approval  of  the  Secretary  of 
tbe  Interior  under  such  rules  and  regolatjons 
aa  he  m^  prescrUM,  an^orlaes  the  Secretary 
of  the  Interior  to  provide  by  general  rule  that 
no  order  removing  the  restrictions  of  any  soch 
allottee  shall  become  effective  until  80  days  aft- 
er its  date;  and  a  deed  exeented  by  an  allot- 
tee after  the  date  of  the  approval  of  the  order 
removing  reetrictions  upon  the  power  of  the 
allottee  to  alienate,  but  before  the  expiration 
of  90  days  from  the  date  of  soch  order  and  v 
proval,  is  void." 

Ooodrum  V.  Buffalo,  1^  Fed.  817,  89  C. 

C.  A.  526,  the  court  says: 

*^e  language  of  the  act  and  the  patent 
could  not  have  been  more  exact  and  clear  to  ex- 
press the  purpose  and  policy  of  the  govemmant 
to  deny  the  power  and  right  of  these  allottees 
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to  dispose  of  the  landi  in  tnj  maimer  tmtll 
after  the  atated  period  of  2S  jean.  Aa  the 
creater  iiidadea  the  lesaer,  no  contract,  agree- 
inent.  or  obligation  bi  form  entered  into  by  the 
■nottee  or  hie  heira  withip  the  Umitation  period 
eonld  poaBfldj  IwTe  the  effect  to  operate  aa,  or 
result  in,  a  traasfer  of  the  title  to  these  laoda 
to  a  third  party.  There  is  but  one  opinion 
among  the  courts,  with  the  single  exception  of 
the  ruling  in  said  United  States  Court  of  the 
Indian  Territoir.  as  to  the  construction  of  such 
acts  of  Congress  and  patents  made  tbereonder, 
and  that  is  that  any  and  all  schemes  and  de- 
vices resorted  to  for  the  purpose  of  acquiring 
title  to  the  Indian  allotnienta  dnring  the  period 
of  saeh  limitation  are  abortiTO;  end  this  for 
ttie  palpable  reaaon  that  it  la  a  period  of  ab- 
solute disability  on  the  part  of  the  Indian  to 
alienate  hia  lands." 

The  act  of  Congress  of  April  26,  1906,  is 
not  retroactlTe.    In  an  opinion  by  Bosser, 
Casey  t.  Bingham.  37  Okl.  484,  132  Pac. 
90^  it  says  in  paragraph  3  of  the  syllabus: 

*mie  proTiaion  of  Act  April  26, 1906,  e.  187^ 
i  19  (34  St.  at  U  144),  that  'every  deed  ex- 
eented  before  or  for  the  making  of  which  a 
contract  or  agreement  was  entered  into  Ewfore 
the  removal  of  restrictions,  be  and  the  same  is 
hereby  declared  void,'  was  not  retroactive,  and 
£d  not  affect  deeds  executed  prior  to  its  pas- 
sage." 

Ijk  this  case  the  deed  on  which  the  defend- 
ants tely  for  their  title  was  made  subsequent 
to  the  passage  of  the  act  of  Congress  of  April 
26,  1906,  and  the  deed  Is  void.  If  this  had 
been  an  independent  transacUoa,  with  no 
reference  whatever  to  the  contract  of  March 
10,  1006,  it  would  present  a  different  qnes- 
tton.  It  Is  dear  to  as  that  the  Ineqnlty  of 
the  Ma  nil  contract  was  sought  to  be  covered 
up  by  the  mse  in  mailing  the  deed  to  D.  A- 
Davis.  The  deed  having  been  made  after 
the  act  was  passed  and  pnrsnant  to  the  con- 
tract made  before  the  passage  of  the  act 
and  in  violation  of  the  plain  provisions  of 
the  act,  it  clearly  falls  vrlthln  the  decision 
of  this  court  in  the  case  of  Folaom  t.  Jraies, 
ITS  Pac.  649: 

"A  deed  conveying,  or  a  contract  for  the  sale 
of,  a  portion  of  a  surplus  allotment,  made  by 
a  Choctaw  Indian  by  blood  before  the  removid 
of  restrictions  apon  his  power  to  alienate  same. 
In  violation  of  Act  Cong.  June  28,  1898,  c.  617, 
{  29  (30  U.  S.  St.  at  L.  tS07),  and  of  Act  Cong. 
Jtdy  1,  1002,  c  1882,  M  16.  16  (82  St.  at  L. 
642.  64S).  Is  void. 

"A  deed  t«  the  sarplus  allotment  of  a  full- 
blood  Choctaw  Indian,  executed  May  14,  1000, 
after  the  order  of  removal  of  restrictions 
agafnst  tiia  aUenatioit  thereof,  made  In.  pursu- 


ance of  a  contract  to  convey  such  lands  'aa  soon 
as  the  time  arrives  when  they  [the  allottee  and 
wife]  can  lawfully  do  so,*  entered  into  prior  to 
the  removal  of  restrictlona,  is  void  as  to  the 
grantee  therein  by  reason  section  19  of  the 
act  of  Oongresa  of  April  26, 1906  (chapter  1876y 
34  Stat,  at  L.  p.  144). 

"In  an  action  brought  by  a  full-blood  Choc- 
taw Indian  to  recover  the  possession  of  hit 
surplus  allotment  attempted  to  be  conveyed  by 
him  pursuant  to  an  agreement  made  void  by 
section  19  of  the  act  of  April  26^  1906  (34  Stat 
at  L.  144).  tfae  petition  need  not  allege  a  tendw 
or  offer  to  return  the  conrideration.  recfdved  en 
account  of  such  invalid  conveyance." 

In  Mann  t.  Brady.  80  OkL  200,  100  Ffta 

346,  this  court  said: 

"The  policy  of  the  government  fs  to  exer- 
cise a  protecting  control  over  the  Indian  and 
hia  lands,  and  any  contract,  made  in  disrc«ard 
of  that  policy,  which  cannot  be  carried  to  fnU 
fruition  becanao  of  audi  govwnmental  i^otee- 
tion,  is  void." 

[3]  Where  an  action  Is  tried  to  the  cour^ 
and  the  jndgment  of  the  trial  court  Is  c3bu^ 
ly  against  the  weight  of  the  eridoice,  and 
is  not  suiH^orted  by  the  eridmoe,  it  Is  tiie 
duty  of  this  court  to  set  aside  mdi  Judgment 

In  Cudjo  T.  Smith  et  aL,  190  Paa  006,  this 
court  said: 

"In  an  action  Invoking  the  equitable  aid  of 
the  court  to  set  aside  a  deed,  and  a  motion  for 
a  new  trial  is  filed  setting  np  as  one  of  tiie 
grounds  that  tbe  judgment  of  the  court  is  not 
supported  by  the  evidence,  su<^  motion  aeardiei 
the  entire  record;  and,  where  it  appeal's  that 
the  judgment  is  dearly  against  the  weight  of 
the  evidence,  audi  judgment  will  be  reversed." 

The  judgment  of  the  trial  conrt  is  reversed, 
with  instructions  to  render  judgm^t  in  favor 
of  the  plaintifT  for  the  land  In  controversy 
and  Quieting  his  title  thereto,  and  render 
judgm^t  in  favor  of  the  plaintiff  for  the 
value  of  the  rents  and  profits  in  accordance 
with  the  agreed  stat^nent  of  facta,  and 
against  each  and  all  of  the  defendants,  as 
against  this  amount,  defendants  are  entitled 
to  a  set-off  of  the  amount  paid  iTohnsttm  for 
the  land,  together  with  Interest,  and  tender 
judgment  in  favor  of  def«idant  John  J.  Bur- 
nett, and  against  defendants  D.  A.  Davis  and 
E)dward  C.  Davis,  on  account  of  a  breach  of 
their  warranty  for  the  amount  paid  by  him 
as  the  purdiase  price  of  said  land,  together 
with  interest  as  provided  by  law. 

HARRISON,  O.  X,  and  KANB,  JOBNSON. 
and  KBNNAM1QR,  JJ.,  concur. 
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REECE  V.  BENGE  tt  ■!.    (No.  10184.) 

<Snprem«  Court  of  Oklahoma.  May  2i,  1021.) 

fSvtUbut  &v  the  CKntrt  J 
I.  InilBiis  «»IS(I)— Will  Of  CherokM  ottlzei 
of  half  Moid,  boforo  aelaotloa  of  alletneat 
heHT  laaffoetaal  to  aoavey  altatnaat  • 

A.  wfll  of  a  Cb«rokeo  dtizen  of  th«  half 
blood,  before  Ua  allotment  had  bees  ariected, 
indfeetaal  to  eonvey  aaid  allotmout. 


7.  iBdIaas  «s»t8(l)— WUIa  «s»25-Rlglito  of 
Cherakoe  ladlaa  to  nako  will  atatad. 

A  member  d  the  Cherokee  Tribe  of  In- 
Sana  had  power  to  make  a  will  prior  to  the 
▲ct  of  April  26,  190e,  hot  prior  to  aaid  time 
ha  had  no  rl^t  to  aUeiiate  hia  allotmant  by 
wflL 

8.  iBdiaat  «9r5(l)«  18— Desooat  of  allotnanti 
hold  govaraed  by  law  at  time  of  Istaance  of 
eartlflcate;  will  held  laeffectaal  to  ooavey 
laterest  la  allotneet  prior  to  Ittaaaoa  of  ear- 
tMcato. 

B.,  a  half-blood  member  of  the  Cherokee 
Tribe  4tf  Indiana,  made  a  will  in  UM)2,  attempt- 
iag  to  coDTey  the  lands  of  the  Cherokee  Na- 
tion and  the  improvementa  thereon  occupied  by 
him,  and  thereafter  died  in  1902,  and  there- 
after hia  executor  selected  the  lands  occupied 
by  him  as  his  allotment.  Beld,  at  the  time  of 
hia  death  tha  deceaaed  waa  not  aeised  of  an  in- 
heritable estate  of  the  landa  thereafter  allot* 
ted  to  him,  or  his  heirs,  and  descent  of  said 
allotment  i»  eaat  at  the  date  the  certificate  of 
allotment  ia  issned,  and  the  law  in  effect  at  that 
particular  time  (OTems  in  the  devolution  of 
aaid  aUotted  land.  Held,  further,  that  the  will 
was  ineCTectual  under  the  facts  above  stated 
to  convey  any  intareat  in  the  allotment  or  the 
improvements  thereon. 

Appeal  from  District  Court,  Muskogee 
County ;  B.  P.  De  GrafFenreld,  Judge. 

Aetlm  hf  O.  W.  Benge  and  otben  agalnet 
Jennie  Reece  and  others.  Judgment  for 
platntlffs  OD  demurrer,  and  defendant  named 
appeals.  Affirmed. 

R.  M.  Sfountcastle,  of  Ft.  Oibsou,  and 
Joseph  C.  Stone,  Charles  A.  Moon,  and  Fran- 
da  Stewart,  all  of  Muskogee,  for  plaintiff  In 
error. 

Malcolm  E.  Roeser  and  Vlllard  Martin, 
both  of  Muskogee,  for  defendants  In  error. 

HcNBIIli,  J.  This  action  was  commenced 
In  the  district  court  of  Muskogee  county  by 
G.  W.  Benge  et  al.  against  Jennie  Reece  et 
al.  for  possession  of  an  undivided  three-sev- 
enths interest  in  and  to  certain  lands.  The 
petiticm  alleged  that  the  plaintiffs  were  the 
owners  of  an  undivided  three-sevenths  Inter- 
eat  In  and  to  the  land  described,  being  the 
allotment  of  Samuel  Houston  Benge,  de- 
ceased, and  that  plaintiffs  were  his  heirs,  and 
inherited  an  undivided  three-sevenths  inter- 
est, and  were  entitled  to  possession. 
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like  defendant  Jennie  Reece  filed  an  an- 
swer, alleging  in  substance  the  following 
facta: 

That  Samuel  Houston  Benge  waa  a  half- 
blood  Cherokee  citizen  of  the  Cherokee  Na- 
tion, and  his  name  appeared  opposite  roll  No. 
4499.  On  the  24th  day  of  October,  1902,  he 
died.  That  at  the  time  of  bis  death  he  and 
his  wife,  Nancy  Benge,  were  in  possession  of 
the  land  described  In  this  controversy,  oc- 
cupying the  same  aa  a  home.  That  he  bad 
improved  and  cultivated  said  land,  and  as 
such  citizen  he  was  entitled  under  the  orig- 
inal Cherokee  Agreement  to  have  the  land 
schednled  and  patented  to  him  as  his  allot- 
ment That  on  April  17, 1902,  he  executed  a 
good  and  valid  will,  and  devised  and  be- 
queathed to  the  defendant  Jennie  Reece  the 
land  and  improvements,  subject  to  a  life  es- 
tate to  his  wife,  Nancy  Benge.  l^t  aaid 
will  had  been  probated.  A  copiy  ot  On  will 
Is  attached  to  the  answer. 

It  is  further  alleged  that  after  the  death 
of  Samuel  Houston  Benge  in  November,  1901, 
the  lands  described  were  selected  by  the  ex- 
ecutor of  the  estate  of  Samuel  Houston 
Benge,  deceased,  as  his  allotment,  and  patent 
waa  duly  Issued  and  executed  and  acknowl- 
edged in  the  name  of  Samuel  Houston  Benge, 
deceased.  The  defendant  contends  that  by 
virtue  of  the  will  she  became  the  owner  of 
said  land,  subject  to  the  life  estate  of  Nancy 
Benge,  and  that  Nancy  Benge  died  In  1917, 
and  defendant  was  the  sole  owner  of  said 
land  and  bnprovemoits. 

Plaintiffs  filed  a  demurrer  to  said  answer, 
whld)  was  sustained  the  court,  and  the 
court  decreed  that  plaintUFs  were  the  owners 
of  three-seTenths  interest  in  said  land,  and 
Jennie  Reece,  also,  being  an  heir,  was  the 
owner  of  one-seventh  interest  in  said  land. 
From  said  Judgment,  Jennie  Reece  has  ap- 
pealed. 

Plaintiff  in  error  Jennie  Reece  asserts 
there  are  two  questions  Involved:  First 
Was  a  Cherokee  citizen  capable  of  making  a 
valid  will  to  convey  his  allotment,  where  the 
will  was  made  and  the  deceased  died  prior 
to  enrollment  and  prior  to  the  selection  of  his 
allotment?  Second.  Waa  said  citizen  capable 
of  making  a  will  whldk  would  have  the  effect 
of  passing  title  to  the  lmi«ovements  prior  to 
the  selection  of  the  allotment? 

[1,2]  The  first  qneetion  Is  not  briefed  by 
plaintiff  In  error,  and  she  has  apparently 
abandoned  that  position;  but  the  two  ques- 
tions are  so  dosely  associated  together  that 
It  is  neceesary  to  consider  the  dedalonB  oi 
this  court  relating  to  the  first  qoe«U<m  In 
order  to  properly  consider  the  second  qusfr 
tlon.  This  court  In  the  case  of  Sonple  t. 
Baken,  89  OU.  668,  ISB  Paa  U41,  stated: 

"A  wm  of  a  member  of  blood  of  the  Ohoetaw 
Tribe  of  Indians,  made  daring  or  before  the 
year  1904,  before  ah«  has  been  enrolled  as  a 
member  of  the  tribe,  and  before  her  allotment 
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has  been  selected,  was  Ineffeetnal  to  eonvej 
her  aDotment.'' 

In  the  case  of  CBiontoau  t.  Ohootean,  49 

Okl.  106,  152  Pac.  373,  It  was  held: 

"A  full-blood  Creek  Indian  bad  the  pover  to 
make  a  wfll  prior  to  Act  April  26, 1909,  34  Stat. 
146,  c.  1876,  S  23;  but  prior  to  this  taw  he 
had  no  risht  to  alienate  hia  allotment  by  wm.** 

See,  also.  WUson  t.  Gxeer,  00  OkL  887, 
161  Pac:  629;  Lyndi  r.  Franklin.  37  Okl.  60, 
130  Pae  689 

[3]  The  Will  In  ftae  Instant  case  was  execD^ 
Bd  In  April,  1902,  and  ttie  allottee  died  before 
bis  allotment  was  selected.  By  iqq^ylng 
die  principle  announced  In  the  case  dted 
heret<tfiOfre,  the  will  was  ineffectual  to  con- 
vey any  interest  in  the  allotment  It  la 
admitted  that  Samuel  Honstcn  Benge,  prtor 
to  the  time  of  his  death,  occupied  tiie  identi- 
cal land,  which  was  a  part  of  the  lands  of 
the  Cherokee  Natlmi,  and  boUt  Imfvoromaits 
upon  the  lands,  and  it  la  contended  the 
Improrements  were  his  personal  property, 
and  the  will  would  convey  his  personal 
K^roperty.. 

The  snbstance  of  the  decision  of  this  court 
in  the  case  of  Obouteau  t.  Chouteau,  supra, 
was  tiiat  a  member  vf  the  Five  GiTlUced 
Tribes  had  power  to  make  a  will  prior  to 
the  Act  of  April  26,  1906  (34  Stat.  137),  and 
the  same  would  oonrey  whatever  pTopeaety 
be  could  convey,  bat  be  could  not  cMivey 
bis  allotment  by  will  prior  to  April  26, 1906. 
The  will  In  the  Instant  case  was  made  prior 
to  the  Cherokee  Agreement,  which  was  ap- 
proved July  1,  1902  (32  Stat  71«),  hut  the 
allottee  died  after  the  agreemoit  was  In 
force  and  effect,  so  Uiat  his  rights  to  alien* 
ate  or  convey  the  property  depends  upon 
law  as  it  existed  at  the  time  of  his  death. 
It  Is  contended  the  improvements  under  the 
C!berokee  Agreement  at  the  thne  of  his  death 
was  personal  property  separate  and  dis- 
tinct from  the  real  estate  or  the  allotment 
thereafter  selected  for  him.  Section  9  of 
the  Cherokee  Treaty  or  Agreemait,  provided 
for  the  appraisement  of  the  lands  at  thdr 
true  value,  but  said  appraisement  should  be 
made  without  reference  to  Improvements 
which  might  have  been  located  thereon. 

Section  11  of  the  Agreement  provided  how 
the  ^ndB  should  be  allotted  and  selected, 
and  contained  the  following  provision: 

"Which  laud  may  be  selected  eadi  allottee 
so  as  to  inclade  bis  improvements.** 

It  vraa  not  compulsory  that  the  allottee 
select  lands  upon  which  he  had  Improve- 
ments, but  he  was  left  free  to  select  or  be 
allotted  other  lands,  although  he  was  given 
the  ritcht  to  select  lands  upon  which  his 
Improvements  were  situated.  Section  20  of 
Uw  Agreement  provided.  If  any  parson  who 
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died  subsequent  to  the  Ist  of  Septembw, 
1902,  and  before  receiving  bis  allotment, 
the  allotment  should  be  selected  by  his  duly 
appointed  administrator  or  executor,  and  tbs 
lands  allotted .  deacmded  to  his  heirs  ac- 
cording to  the  laws  of  descent  and  distribn- 
tiott.  In  the  case  of  Mt^Dmald  v.  Balston. 
166  Pac.  405,  It  was  held  that,  if  a  Craek 
dtlsen  died  before  recdvlng  an  allotmeut, 
at  the  time  of  Us  death  he  was  not  sdsed 
of  an  lnb«4table  estate  In  the  lands  after* 
wards  allotted  to  bim  or  bis  heirs,  and  the 
descent  of  such  allotmoit  Is  cast  at  the  date 
of  the  certificate  ct  allotment  Is  Issued,  and 
the  law  In  effect  at  that  particular  time 
govoms  in  the  devolution  oC  said  allotted 
lands.  No  provision  was  made  in  the  Ctoet- 
okee  Agreement  for  the  removal  of  the  im- 
provements upon  the  lands  of  the  Cherokee 
Nation  by  the  person,  who  had  placed  them 
upon  the  lands,  vhea  said  member  did  not 
select  said  lands  as  bis  allotment,  but  per 
mltted  them  to  remain  as  part  of  the  land. 

Whether  the  will  would  be  snffldent  to 
have  transferred  the  allottee'a  Interest  tai 
the  Improvemrats,  and  glvoi  the  plaintUE 
b«dn,  or  "her  moths',  the  right  to  have 
selected  said  land  as  thdr  separate  and  b>- 
dlvlduat  allotment.  It  Is  unnecessary  to  de- 
termine for  they  did  not  ezerdse  said  rl^ 
but  permitted  the  lands  to  be  allotted  to  the 
deceased  allottee,  and  when  so  allotted  the 
lands,  with  all  the  Improvementa,  descended 
as  of  the  date  of  the  certificate  to  the  beln. 
It  therefore  follows  that  allottees  who  died 
before  receiving  their  allotmoit,  not  being 
vested  trlth  an  tnfaeriteble  estete,  and  fbe 
descent  of  the  allotmmt  was  cast  at  fbB 
time  the  certificate  of  allo&nent  was  Issoed, 
end  no  provision  made  for  the  removal  or 
sale  of  the  Improvements  at  the  date  of  Qie 
certificate  of  allotment,  the  improvement! 
would  be  considered  a  part  of  the  land  and 
descend  as  such.  Section  14  provided  that 
the  Rinds  allotted  should  not  he  Incumbered, 
teken,  or  sold  to  satisfy  any  debt  or  obliga- 
tion, or  be  alienated  by  the  allottee  or  hia 
heirs  before  the  expiration  of  five  years 
from  the  date  of  ratification  of  the  act  The 
purpose  of  this  section  was  to  grant  to  the 
allottee  or  his  heirs  the  land  free  from  all 
Incumbrance,  and  when  the  land  was  once 
allotted  it  Included  the  land  with  al)  the 
Improvements  thereon. 

We  therefore  are  of  the  opinion  that  the 
will  did  not  have  the  force  and  effect  of 
separating  the  Improvements  from  the  land, 
and  passed  tltie  thereto;  but  the  land,  with 
the  Improvements,  descended  to  the  helta 
on  the  date  of  the  certificate  of  allotment, 
and  the  court  did  not  err  In  aostelnlng  the 
demurrer  to  the  petition. 

,  HABRISON,  O.  J.,  and  PPTCHFOKI^ 
MILLEB,  and  MICHOIAON,  conciR 
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HENRYETTA  SPELTER  CO.  •(  al,  V. 
GUERNSEY  at  al.  (No.  9M7.) 

(Snprent  Court  of  Oklahoma.  Usj  24,  1821.) 


fSyttabug  by  ike  Oomri.) 

1.  Ptaadiag  «=»347— Judgaient  oa  pkadiags 
bald  err«a«oa»  wbare  iMua  of  faet  prasentod. 

Plaintiff  aued  for  posseasioii  of  an  oleotric 
motor,  baainc  tbe  action  upon  a  titla  note  con- 
taining a  mortgage  da  use  descriptive  of  the 
motor  sought  to  be  recovered.  Defendant  an- 
swered by  anverified  general  denial,  and  al- 
leging ftwther  that  thej  held  possession  under 
a  jwior  mortgage  which  bad  been  legally  fore- 
dMsd,  and  diat  thctr  wm  poidiasm  fai  good 
faith  and  for  a  valuable  consideration  at  said 
foreciosnre  sale,  and  that  they  had  no  knowl- 
edge of  plaintiff'a  lien.  Plaintiff  replied  to 
the  answer,  and  thereafter  filed  motion  for 
judgment  on  the  pleadinga,  which  motion  was 
sustained.  Beld,  tbe  court  erred  in  rendering 
judgment  on  the  pleadings. 

2.  Pfaadiag  «=s>343— Motion  for  Jadgaieat  oa 
pleadings  should  be  rtonlod  whera  Issae  of 
facts  prassBtsd. 

Where  an  issue  of  fact  is  presented  1^  tbe 
pleadings,  it  la  error  to  snataln  a  motion  for 
judgment  thereon. 

3.  Ploadlag  4»343— Jodgment  oa  pleadlags  er- 
roneous where  plaintiff  flies  reply  to  aew 
Blatter  la  aaswer. 

Where  plaintiff  files  reply  to  new  matter 
set  up  in  defendant's  answer,  thus  putting  in 
issue  the  new  matter  In  defendant's  answer, 
it  is  error  to  render  judgment  on  the  pleadings. 

4.  Pleading  «:929l(l)— Unverified  general  de- 
alal  held  to  admit  oxaoutloa  of  written  la- 
strament,  bat  not  matters  axtraneoos  thsreto. 

Under  section  4759,  Bevised  Laws  1910,  a 
general  denial  ooverified  admits  tbe  execution 
of  a  writtoi  Instrument  but  admits  only  its 
ezecntlon  and  whatever  legal  effect  tbe  inatm- 
ment  may  have,  but  doea  not  admit  any  mat- 
ter extraneona  to  tbe  iastromeat  itself. 

Appeal  from  District  Court,  Okmulgee 
Oounty ;  U.  L.  Bozarth,  Judge. 

Action  by  Geo^  T.  Guernsey  and  another, 
as  recovers  for  the  Independence  Brick  Com- 
pany, against  the  Hoiryetta  Spdter  Company 
and  others.  Judgment  for  plaintiffs,  and  de- 
fendants appeaL  Reversed  and  remanded. 

Joseidi  P.  BoBfllter  and  Bummer  it  F<aHer, 
all  of  Itoiryetta,  for  plalntiffa  In  error. 

UcCrory.  Johns  A  ShackeUnd,  of  Ofcmolp 
ge^  for  d^oidants  in  error. 

HARBISON,  a  J.  This  cause  Is  here  upoa 
a  transcript,  being  an  appeal  from  a  Judg- 
ment oo  the  pleadings.  It  Is  in  the  nature  of 
a  replevin  actioa.  having  been  brought  for 
possession  of  a  certain  electric  motor,  or  for 
Judgment  for  tbe  value  thereof  Qxed  at 
?557.4& 

Defendants  in  error  were  plaintiffs  below, 
and  wlU  be  so  designated  here.  Ptaintillto  In 
error  will  be  referred  to  as  defendants. 
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PlalntUts  sued  defendants  for  possession  of 
the  motor  in  question,  basing  their  right  to 
same  upon  a  certain  title  note,  nhldi  con- 
tained a  mortgage  clause  covning  tbe  motor 
and  retaining  title  to  same  until  the  note  was 
paid,  the  note,  which  was  attached  to  and 
made  part  of  platntlfb*  petiUmi,  being  m 
follows: 


"ISST^  Independence,  Kan.,  May  16^  1914. 

"Five  montha  after  date,  for  value  received, 
I  promise  to  pay  Geo.  T.  Onemsey,  trustee 
for  Independence  Brick  Company,  or  order,  the 
sum  of  five  hundred  fifty-eeven  and  ^Vioo  dol- 
lars, at  the  office  of  the  Independence  Brick 
Company,  Independence,  Kansas,  with  Interest 
thereon  at  the  rate  of  10%  per  annum  from 
date  until  paid,  interest  payable  at  maturity. 

"This  note  is  given  for  one  60  H.  P.  Gen- 
eral electric  motor  and  base,  general  descrip- 
tion 

S  phaBfl^  10  cyele,  1400  volt%  HI  B.  P.  M.  A. 

C.  tn>«   9441  U 

One  paper  pulley  •...•.•...*.•    14  SS 

100  new  extra  mils  and  suppUes   70  W 

4  dry  press  truoks   noQ 

Total  9867  41 

"And  the  express  condition  of  the  purchase 
and  sale  of  said  property  for  which  this  note 
is  given  is  that  the  title  to  said  proper^  shall 
be  and  remain  in  the  said  Geo,  T.  Guernsey, 
trustee  for  Independence  Brick  Company,  until 
said  note  shall  be  fully  paid,  and  that  the  own- 
er of  said  note  shall  at  the  maturity  of  said 
note,  or  at  any  time  thereafter,  or  at  any  time 
before  said  maturity,  when  it  shall  deem  Its^ 
inaecnre,  have  tbe  right  and  la  hereby  anthor- 
ized  through  itself  or  Its  agents  to  take  pos- 
session of  said  property  or  any  part  thereof 
and  without  notice  to  any  maker  thereof,  to 
sell  the  same  or  any  part  thereof  at  public  or 
private  sale,  in  its  discretion,  and  from  the 
proceeds  of  such  sale  to  jwy  all  costs  of  get- 
ting possession  of  such  juoperty  and  of  making 
such  sale,  and  to  apply  tiie  balance  of  such 
proceeds  on  said  note,  and  any  remainder  un- 
paid on  such  note  shall  be  a  balance  owing 
thereon  for  the  consideration  of  the  use  of  said 
proper^,  which  balance  the  maker  hereof 
agrees  to  pay. 

•T.  O.  Address  Henryetta,  Okl. 

"8,  J.  ADen." 

Hie  petition'  was  duly  Terified. 

Tbe  defendants  filed  an  answer  Mmslstlng 
of  an  unverified  gmeral  denlid,  and  of  Ote 
additional  allegations  that  the  motor  in  qnes- 
timi  b^cmged  to  them  by  virtue  of  a  prior 
mortgage  covering  the  same  motor,  and  by 
virtue  of  Qi^  pnrdiase  of  said  motor  at  a 
foreclosure  sale  which  had  been  duly  made 
in  satisflictlon  of  said  mortgage.  Tha  mort- 
gage, the  notice  of  f  oredosure  sale,  ptoot  of 
posting  notice,  and  return  of  sale  were  eadi 
attached  to  and  made  part  of  defendant's 
answer.  Tb»  mortgage  covered  fiie  taUowii^ 
described  property,  to  wit: 

"All  the  buildings,  tools,  machinery,  engines, 
motors,  presses,  equipment,  and  improvements 
belonging  to  said  company  located  on  block 
two  (2)  in  Duden  &  Nelson's  addition  to  tbe 
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cit7  of  Henryetta  accordbif  to  Ui«  plat  •(  nld 
addition  of  record. 

"Alao  eipedally  eoTcrlng  and  Indndinf  all 
Incraaae  of  the  aboT*  deacribed  atoc^.** 

The  notice  of  chattel  mortgage  tale  was  as 
f<^ows: 

"Node*  la  herebr  given  that,  in  parsuance  of 
a  chattel  mortgage  slven  hj  the  Henryetta 
Pressed  Brick  Company  to  John  Smith  and  J. 
B.  Swan,  dated  the  ISth  day  ef  April,  1914, 
and  filed  In  Okmulgee  county,  itate  of  Okla- 
homa, upon  which  default  has  been  made  as 
follows:  The  debt  aecured  hoe  not  been  paid 
and  upon  which  the  amount  due  at  this  date  is 
sixteen  hundred  and  seventy-five  dollars 
($1.676.00)— I  will  sell  the  property  secured 
by  said  mortgage  or  so  much  thereof  as  will 
satisfy  tbe  said  debt,  with  $25.00  attorney's 
fee,  and  all  costs  of  sale,  according  to  the  terms 
of  said  mortgage  at  public  outcry  to  tbe  highest 
bidder*  on  tbe  16th  day  of  October,  1915,  at 

 o'clod^  p.  m.,  at  the  preaent  location  of 

the  Henryetta  Pressed  Brick. Company  on  block 
two  (2)  In  Duden  &  Nelson's  addition  to  tbe 
city  of  Henryetta,  in  this  county;  tbe  said 
property  being  described  as  follows,  to  wit: 
All  the  buildings,  tools,  machinery,  engines, 
motors,  presses,  equipoient  and  Improvements 
belonging  to  said  company  located  on  block 
two  (2)  In  Dnden  &  Nelson's  addition  to  the 
dty  of  Henryetta,  according  to  the  plat  of 
said  addition  of  record. 

"Given  and  posted  in  tbe  said  county  of  Ok- 
mulgee, state  of  Oklahoma,  this  6th  day  of 
October,  1916.  John  Smith  and  J.  B.  Swan, 
MortgageM.  by  B.  B.  F.  Hammer*  13ieir  Attor- 
ney." 

Tbe  proof  of  posttng  notlcee  was  as  foQovra: 

"State  of  Oklahoma,  Okmulgee  County— ss.: 

"1,  R.  B.  F.  Hammer,  t>eing  first  duly  sworn 
according  to  law,  upon  oatb  state  tiiat  I  posted 
true  and  correct  copies  of  the  above  notice  in 
five  (6)  public  places  is  the  city  of  Henryetta, 
OU.,  as  foUowa:  One  posted  in  the  United 
Statea  post  office;  one  In  the  entrance  to  the 
old  poet  office  baildlng;  one  in  the  entrance 
of  the  Hudson  Building;  one  In  the  entrance 
■to  the  opera  bouse;  and  one  in  the  entrance  to 
the  Steckleberg  Building.  Said  notices  were 
posted  by  me  at  said  places  on  tbe  6th  day 
af  October,  1916.  R.  B.  -F.  Hummer. 

**8abscribed  and  sworn  to  before  me  this 
16Ui  day  of  October,  1916. 

*'[Seal.]  B.  W.  Smith,  N.  P. 

"My  commission  expires  July  8,  1910. 
fSeal.]- 

And  0ie  retom  of  aale  was  as  follows, 

to  wit: 

"On  this  the  16th  day  of  October,  1916,  at 
2:30  p.  m.  at  the  location  of  tbe  HenryetU 
Pressed  Brick  Company  on  block  two  (2)  in 
tbe  Doden  ft  Nelson  addition  to  the  city  of 
Henryetta,  Okmulgee  county,  Okl.,  sale  was 
had  of  the  property  described  in  the  withfai 
notice,  sale  being  conducted  by  J.  O.  Hamil- 
ton, and  bids  received  at  foUowa; 

a  H.  Keiios    I  no  00 

William  Wllllamaoa.   860  OO 

Smltk  A  Svaa.  by  J.  B.  Swan................  1^00 
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"Whereupon,  the  Mda  being  dosed,  tiie  prop- 
erty waa  aold  to  Smith  ft  Swan  tvr  the  nm 
of  91/X>9j0a  B.  B.  F.  Hammer,  Attomer.** 

Platntlffa  filed  a  rqdy  to  dcCendaiits^  u- 
awer,  the  reply  coaslstliig  of  a  general  denlsL 

Upon  the  Issues  thus  msde^  the  plalntUb 
filed  motion  for  Judgmoit  on  the  pleadiDKH 
and  tbe  court  sustained  it  and  rendered  iodf- 
ntent  against  defoidants  for  the  return  of  the 
property  or  for  tJie  paymoit  of  $657.48.  with 
Interest  at  10  pet  cent,  from  date  of  ^aln- 
Uffs*  title  ttote^  May  16, 1B14. 

Defendants  ask  a  reversal  npon  file  snNHid 
that  the  pleadings  jwesoited  ctmtnmrted  ls> 
sues  of  ^ct  not  determlnaMe  trmn  the  ^esd- 
ings  themselves,  and  fiiat  tbe  court  erred  b 
rendering  Judgmoit  on  tbe  pleadings. 

PlalntUCB  claim  that  their  petition  being 
based  upon  a  written  instmment  and  being 
duly  verified,  and  defendants*  answer  being 
unverified,  and  being  based  upon  a  mortgage 
wKlch  did  not  describe  nor  Include  tbe  same 
motor  described  and  induded  In  plalndlb' 
title  notOj,  constituted  no  defense  to  plain- 
tUfs*  action,  and  that  therefore  tbe  Judgment 
should  be  affirmed.  It  Is  evldoit  that  tbe 
court  rendered  Judgment  in  favor  of  plaintlflb 
on  the  assumption  that  plaintiffs'  note  de- 
scribed the  motor  whldi  defendant  had  In 
bis  possession,  and  that  the  mortgage  wbldi 
defendant  relied  npcm  did  not  describe  the 
motor  be  was  using  and  holding. 

[1]  From  an  examination  of  tbe  ideadlngs 
we  must  bold  that  tbe  court  erred  In  render- 
ing judgment  thereon. 

The  plaintiffs'  right  to  possession  depoul- 
ed  necessarily  npoa  the  description  of  tbe 
motor  contained  In  their  title  not^  and  upon 
tbe  fact  that  defoidants  wrongfoUy  retained 
possession  of  tbe  Idoitlcnl  motw.  TIte  pett* 
tion  allied  that  defendants  bad  possessloa 
of  tbe  motor  described  in  thdr  title  note^  and 
had  cinne  into  possesadon  of  same  and  wranf- 
fully  vrttUield  possesion  of  same  under  *aa 
unauthorized  and  Told  sale^"  and  that  defoid- 
ants  bad  full  knowle^ce  of  pl^tUV  Ben  up- 
on tbe  motor  and  fitle  to  aame  at  ttie  time  (A 
said  Bal& 

But  defendants  alleged  tbat  tbdr  note  and 
m<»*tKage  was  given  one  month  prim  to  the 
date  of  plalntlflV  title  note,  and  about  fiuee 
months  prior  to  the  recording  of  idalntllV 
title  note,  and  that  th^  were  Innocent  pnr> 
chasers  In  good  Uith  and  for  a  Taluable  con- 
sideration. Th^  further  alleged  that  de- 
foult  was  made  In  payment  ot  their  mort- 
gage at  maturity,  and  that  thereupcm  de- 
fendants caused  said  diattd  mortgage  to  be 
foreclosed  accordbig  to  law.  and  alleged  facta 
showing  that  the  sale  of  said  property  was 
duly  made  according  to  law.  It  furtber  ap- 
pears from  defendants'  answ«  that  the  motor 
which  tb^  had  In  th^  possesskm  was  die 
one  which  fiiey  bad  purdiased  at  Uie  mor^ 
gage  naJa,  and  whldi  bad  ben  used  b7  the 
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Henryetta  Pressed  BiiiA  Compuiy  on  block 
2  of  DiideD  &  Nelson's  addition  to  tbe  dty  of 
Henryetta. 

It  la  erldent,  tberetore,  to  far  u  disclosed 
by  the  pleadings,  that  the  motor  which  plain- 
tiffs claimed  was  tbe  same  motor  which  de- 
fendants purchased  at  the  foreclosure  sale, 
for  both  parties  alleged  such  to  be  the  fact. 
And  It  is  also  apparent  from  defendants'  an- 
swer that  tbe  motor  which  they  purchased  at 
the  foreclosure  sale  was  the  same  motor  de> 
scribed  and  Included  in  their  mortgage. 
Hence  the  motor  described  In  plaintiffs'  title 
note  and  the  motor  described  In  defendants* 
mortgage  most  have  been  one  and  the  same; 
tba<e  being  no  allegation  as  to  any  other 
motor,  nor  as  to  there  being  more  than-  one. 
This  being  true,  the  court  could  not  determine 
which  party  was  ^titled  to  the  motor,  until 
It  determined  first  from  extrinsic  evidence 
the  issues  of  fiict  as  to  whether  defendants' 
mortgage  was  a  valid  and  prior  mortgage, 
whether  It  had  been  foreclosed  according  to 
law.  whether  the  sale  was  Toid,  and  whether 
defendants  were  purchasers  in  good  faith 
for  a  valuable  constderatiou,  and  without 
knowledge  of  plaintiffs'  lira,  all  of  which 
facts  were  put  In  Issue  by  defendants'  an- 
swer and  plaintiffs*  reply  to  tbe  new  matter 
therein. 

[2,  }]_  The  rule  that  where  pleadings  pre- 
sent an  Issue  of  fact  it  is  error  to  sustain  a 
motion  for  Judgment  on  the  pleadings  has 
been  definitely  settled  by  this  court  (see 
Smith  r.  Moon  Baggy  Co.,  169  Pac.  S75; 
Franklin  v.  Ward,  174  Pac.  244),  and  in  Peck 
V.  First  National  Bank,  60  OU.  252,  160  Pac. 
1039.  It  Is  specifically  held  that  It  is  error  to 
render  Judgment  on  the  pleadings  after  plain- 
tiff has  replied  to  tbe  new  matter  set  up  In 
defendants'  answer. 

[4]  The  facts  that  plaintiffs'  action  was 
based  upon  a  written  Instrument,  and  that 
th^r  petition  was  verified,  and  that  tbe  de- 
fendants' answer  was  not  verified,  bad  no 
farther  effect  under  section  8017,  Rev.  U 
1910,  than  to  admit  the  mere  ezacatlon  and 
regularity  of  the  title  note  sued  upon.  De- 
fendants* onverlfied  general  denial  did  In 
legal  effect  admit  the  due  execution  of  plain- 
tiffs' title  note,  but  did  not  admit  ttie  allega- 
tiwts  of  any  facts  extraneous  to  tbe  written 
InBtrument  itself.  Hastings  v.  Hugo  Nation- 
al Bank.  197  Pac  467,  not  yet  [officially]  re- 
ported. 

So,  when  defendants  allq^  that  they 
owned  the  motor  which  they  had  In  their 
possession,  and  that  they  bad  purcbased  same 
for  valtiable  consideration  at  a  valid  fore- 
dosure  sale  which  was  had  under  a  valid  and 
prior  mortgage,  they  stated  a  complete  de- 
feaae  against  plaintiffs*  right  to  take  thtir 
motor  away  from  them. 

Therefore  assuming,  without  deciding,  that 
plaintiffs'  petition  stated  a  cause  of  action 
against  defendants,  we  must  hoJd  that  the 


new  matter  set  up  In  defoidants*  answer 
stated  a  defense  to  plaintiffs*  petition. 

The  Judgment  is  revwsed,  and  cause  re- 
manded tor  retrial. 

PITGHFOBD,  McNXOLU  MILiLBB,  and 
NICHOLSON*  JJ^  concur. 


ca  OU.  «» 

GARRISON  COAL  CO.  V.  8EMPLX. 
<No.  10306.) 

(Sopreme  Court  of  Oklahoma,  llay  24, 1921.) 

(SpUabtu  hv  *h0  ComrU) 

1.  Sales  <^20l(2)— Rale  tkat  dsllveiy  by  eoa- 

Sliaor  to  oarrisr  for  aooouat  of  eossliaes  Is 
eilveiy  to  eoasigiee  nay  he  ehaaged  by  oon- 
traot. 

That  as  a  general  role  the  delivery  of 
goods  by  a  consigiior  to  a  common  carrier  for 
account  of  a  coDsigiiee  has  effect  as  delivery 
to  such  consignee  is  elementary,  bat  thia  rule 
is  Qot  controlling  irtiere  tbe  parties  have  con- 
tracted differently. 

2.  Trial  ^232(1)— Isstrsctlons  covariM  law 
as  to  each  phase  of  ease  sufflcfent. 

An  examination  of  the  inatmctions  given 
discloses  the  court  dearly  and  fairly  covered 
the  law  as  to  each  particular  phase  of  the 
case,  and  under  the  law  this  is  sufficient. 

3.  Appeal  aid  emr  4=»lOOl(l)-^erioiiMt 
supported  by  ee«petoat  evMeiee  mt  dis- 
turbed. 

In  a  law  case,  where  there  la  competent 
evidence  or  inferences  that  the  Jury  can  jus- 
tifiably  draw  therefrom  which  reasonably  sap- 
ports  the  Judgment  rendered,  this  court  wiU 
not  disturb  sach  judgment. 

Appeal  from  District  Court,  Oklahoma 
Ooonty;  Geo.  W.  Glart:,  Judge. 

Action  by  C.  T.  Semple  against  ttie  Gar 
rlson  Coal  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

O.  A.  Paul,  of  Oklahoma  City,  for  plaintiff 
In  error. 

Wilsoo,  TomerUn  A  Threlkeld.  of  Okla- 
homa Oi^.  for  defendant  in  error. 

McNEIUi,  J.  C.  T.  Semple  commenced 
this  action  In  the  district  court  of  Oklahoma 
county  against  Garrison  Coal  Company,  a 
corporation,  to  recover  damages  for  a  breach 
of  a  contract  for  the  sale  of  certain  wheat. 
The  petition  alleges  that  on  August  22,  1916, 
plaintiff  entered  into  a  contract  In  writing 
to  purchase  of  defendant  two  capacity  cars 
of  No.  2  new  wheat  at  $1.68  per  bushel,  basis, 
dtilvered  at  Stuyvesaot  Docks,  New  Orleans, 
Im^  New  Orleans  weights  and  grades,  de- 
livery to  be  complete  upon  arrival  at  des- 
tination and  after  Inspection  and  weighing, 
shipment  to  be  made  within  20  days  from  date 
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Of  contract  for  export,  the  defendant  to  pay 
all  exchange,  Inspection,  weighing,  and  track- 
age diarges,  If  any,  and  certain  discounts  to 
apply  on  lower  grades,  In  the  erent  that  the 
wheat  should  grade  lower.  It  la  alleged  the 
first  car  was  shipped  on  or  about  August 
SO,  1916,  and  the  second  car  was  shipped  on 
or  about  September  20, 1916,  and  the  defend- 
ant attached  bills  of  lading  to  drafts  drawn 
on  the  plaintiff,  and  plaintiff  relying  upon 
the  contract  and  agreement  and  bill  of  lad- 
ing that  wheat  of  the  grade  and  quality  set 
forth  would  be  dellrered  to  the  plaintiff  at 
Stayvesant  Docks,  New  Orleans,  and  wonld 
be  properly  Inspected  and  weighed  paid  the 
drafts  as  aforesaid.  It  Is  further  alleged 
that  the  respective  cars  arrived  at  destina- 
,  tlon  in  December,  1916,  at  which  time  an  in- 
spection thereof  disclosed  that  said  wheat 
was  rotten,  and  that  plaintiff  refused  to  ac- 
cept the  same  and  offered  to  return  the  bills 
of  lading  and  demanded  that  defendant  make 
delivery  of  the  wheat  of  the  quality  called 
for  in  the  contract  In  order  that  the  plaintiff 
might  fulfill  his  contracts  for  sale  of  like 
wheat,  all  of  which  the  defendant  failed  and 
refused  to  do. 

It  Is  further  alleged  on  January  6,  1917, 
plaintiff  wai  compelled  to  go  into  the  open 
market  and  purchase  wheat  at  the  market 
price  of  $2.03  per  bushel,  in  order  to  meet 
bis  own  contracts.  It  is  further  alleged  that 
subsequently,  by  agreement,  without  preju- 
dice to  the  rights  of  either  party,  the  rotten 
and  onmercban  table  wheat  was  sold  at  $1.60 
per  bushel,  and  by  reason  of  the  failure  to 
comply  with  its  contract  plaintiff  suffered 
damages  in  the  amount  oC  91,683.17. 

The  plaintiff  filed  an  amended  petition 
setting  forth  and  pleading  the  customs  and 
usages  of  gmlu  dealers  In  Oklahoma  and 
througlioat  the  United  States  relative  to 
making  jrarcbases  and  sales  of  grain  and 
reafflrmtng  his  original  aUegatlws.  and  filed 
a  further  amoidment  alleging  tbe  customs 
and  usages  among  grain  dealers  relative  to 
tbe  grading  and  weltfilng  at  destination  of 
shipments,  socb  as  bere  Invirtved,  alleging 
that  the  offldal  grain  inspector  and  weli^er 
was  the  usual  and  customary  individual  who 
performed  sudi  duties. 

Defsidant  answered  by  general  dmlal.  and 
a  farther  defense  tbat  he  delivered  tbe  wheat 
to  plaintiff  and  delivered  tbe  bill  of  lading, 
and  plaintiff  accepted  tbe  wheat  upon  Its  ar- 
rival and  paid  the  purchase  price,  and  the 
wheat  arrived  In  New  Orleans  <m  tiie  8th 
and  30th  of  September,  respectively,  but 
plaintiff  negligently  and  carelessly  iMrmltted 
the  wheat  to  remain  In  the  possession  of  the 
railroad  and  elevator  companies  until  th6 
IStb  and  18th  of  December,  before  attempt- 
ing to  unload  It,  and  that  the  weather  condi- 
tions were  such  that  the  plaintiff  knew  the 
wheat  would  be  damaged,  and,  If  plaintiff  bad 
used  ordinary  care  in  the  bandllng  of  said 


wheat,  no  damage  would  have  resulted;  that, 
if  tbe  wheat  was  damaged,  it  was  caused 
by  plalntUTs  own  nea^lgenoe  and  careless- 
ness. 

Upon  these  Isroes  the  case  was  tried  to  a 
jnry,  and  the  Jury  returned  a  verdict  to 
favor  of  the  plaintiff  for  the  full  amount 
Motion  for  new  trial  was  filed  and  overrul- 
ed, to  which  defendant  excepted,  and  tbe 
court  rendered  Judgment  In  favor  of 
plaintiff  and  against  tbe  defendant  npoo 
the  verdict  of  the  Jury.  From  said  Judg- 
ment this  appeal  is  prosecuted. 

The  evidence  disclosed  that  tbe  original 
transaction  between  the  parties  relating  to 
the  sale  of  the  wheat  was  by  a  eonversadon 
over  the  phone  on  the  20th  or  21st  of  Angost, 
and  plaintiff  on  August  22,  1916,  wrote  a 
letter  of  confirmation  of  tbe  purchase,  which 
letter  was  delivered  to  the  defendant  Tfae 
letter  referred  to  the  purchase  over  the  pboD« 
and  purported  to  be  a  confirmation  of  said 
1  conversation  regarding  the  sale  and  detailed 
I  the  terms  of  tbe  c6ntract,  the  kind  and  char- 
acter of  wheat  to  be  8hiH)ed,  and  how  the 
same  ^ould  be  shipped  and  to  wbom.  It 
contained  the  further  provlslcm: 

"It  is  distinctly  understood  the  destioatioB 
weights  and  grades  are  to  govern.  Reasoniittle 
margins  shall  at  all  times  be  left  in  draftB  ta 
cover  possible  shortages  In  weights,  grades,  etc., 
at  deBtination.  *  *  *  No  shipments  to  be 
made  until  routiDg  instractions  have  been  re- 
ceived. All  bills  of  lading  shall  show  sucb  root- 
ing, •  *  •  mailing  invoicee  to  tbe  office  m 
which  your  draft  is  drawn  so  they  will  nuA 
said  office  without  or  before  draft  is  presented. 
*  *  *  It  is  understood  by  shippers  or  sellatt 
that  this  contract  is  only  completed  after  such 
shipments  'Sre  received,  graded,  and  weigh- 
ed at  destination.  *  *  *  I  reserve  the  ri^t 
on  failare  to  perform  this  contract  -on  part  of 
shipper  to  extend  time,  cancel  or  bny  in  for 
account  of  seller,  witfaont  previous  notice.  Tbe 
receipt  of  this  contract  by  shipper,  witboot  im- 
mediate notice  to  C.  T.  Semple  of  error,  shiQ 
be  binding  in  all  Its  terms.** 

On  August  21j3t  tbe  defendant  herein  wrote 
a  letter  at  cmflrmatlon  of  sale  and  delivered 
to  plaintiff,  which  said  letter  was  as  follovn: 

"We  confirm  sale  to  yon  by  phone  Kammer- 
delner,  Mr.  Creamer  talking,  of  2  cars  HO 
cap  Busbels,  Sack  —  To  grade  Wheat  at  1-58 
per  bushel,  basis  f.  o.  b.  New  Orleans,  De- 
livered—shipment within  2  weeks  days  DesL 
weights  Dest.  grades  to  govern.*' 

For  reversal  plaintiff  In  error  discussed 
all  the  assignments  of  error  under  one  bead- 
ing, to  wit,  that  the  court  erred  In  oveitullng 
motion  for  new  trial  It  Is  first  asserted  hr 
plaintiff  In  error  that  "tbe  title  to  tbe  wbeat 
was  in  plaintiff  upon  delivery  bill  of  lading 
to  him." 

[1]  The  Supreme  Court  of  the  United 
States,  in  discussing  this  question  In  the 
case  of  U.  8.  T.  Andrews.       U.  8.  22%  28 
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Sup.  Ct  100,  S2  I*  Ed.  18S,  anbonnced  tbe 
Uw  as  follows: 

TThat  M  a  geneTal  tdI«  the  deliveir  of  goods 
hj  a  consiKiior  to  a  common  carrier  for  acconnt 
of  a  consignee  ha«  effect  as  delirerf  to  BQch 
conaignee  is  elemestarjr.  That,  where  a  pur- 
chaser of  goods  directs  their  delirery  for  hia 
account  to  a  designated  carrier,  the  latter  be- 
comes the  agent  of  the  purchaser,  and  deliTery 
to  inch  carrier  ia  a  legal  delirerr  to  the  por- 
diaser,  is  also  bejond  qnestion.  Certain  also 
ia  it  that  when  on  the  deliverr  of  goods  to  a 
carrier  bills  of  lading  are  issued  for  tbe  de- 
liverr  of  tbe  goods  to  the  consignee  or  bis  or- 
der, the  acceptance  by  the  conaignee  of  such 
bills  of  lading  constitutes  a  delivery.  Of  course, 
the  presumption  of  delivery  ari^ng  from  tbe 
application  of  any  or  all  (rit  these  tiementary 
rales  wonld  not  control  in  a  case  where  by  con- 
tract it  dear^  i^peared  that,  despite  the  ship- 
ment, the  goods  ahOQld  remain  at  tiie  risk  of  the 
cunidcnor  until  arrival  at  the.  point  of  ultimatt 
destination.'' 

Undw  this  beading  idiaintlff  In  error  argues 

that,  tbe  title  having  vested  In  tbe  plaintiff, 
subject,  bowever,  only  to  certain  margins, 
weikbts,  and  grades  and  Inspection  thereof, 
if  any  loss  occurred  by  reason  of  any  Im- 
printer delivery  of  tbe  wbeat,  tbe  carrier, 
and  not  tbe  Garrison  Coal  Company,  would 
be  liable.  It  la  furtber  soggested  tbat  tha 
wbeat  readied  New  Orleans  shortly  after 
being  shipped,  but  was  not  unloaded,  because 
of  negligence  of  plaintiff.  Tbls  argument 
presents  questions  of  fact  tbat  were  properly 
submitted  to  tbe  Jury  by  tbe  court  In  Instruc- 
tions Nos.  6,  6,  and  7.  Tbe  court  properly 
aubmitted  to  the  Jury  the  questions  of  fact 
as  cont»ded  by  both  plaintiff  and  defendant, 
and  the  force  and  effect  of  letters  of  con- 
fbmaatlon  and  the  force  and  effect  of  the  bills 
of  lading,  and  tbe  question  of  whether  tbe 
plaintiff  exercised  reasonable  diligence  in  un- 
loading tbe  wheat  and  In  ascertaining  tbe 
grade  and  condition  of  tbe  wheat.  These 
questions  were  all  properly  submitted  to  the 
Jury  under  proper  instnictlcms,  and  the  find- 
ing of  tbe  Jury  upmi  these  questions  of  fact, 
tbe  evidence  being  conflicting,  is  binding  upon 
tbe  court 

[2]  Plaintiff  in  error  does  not  complain  of 
any  particular  instruction  given  by  tbe  court, 
but  bases  bis  argument  upon  the  theory  above 
announced  and  as  to  the  measure  ct  dam- 
ages: An  examination  of  the  Instructions 
given  discloses  tbe  court  clearly  and  fairly 
covered  tbe  law  as  to  each  particular  phase 
of  tbe  case,  and  under  the  law  tbls  is  suf- 
flcient.  Moorebead  t.  Daniels,  57  OU.  29S, 
153  Pac.  623. 

The  theory  of  defendant  In  error  is  differ^ 
ent  from  that  of  plaintiff  in  error.  If  plain- 
tiff In  error's  theory  Is  correct,  the  defendant 
in  error  conld  not  recover,  but  tbe  Jury  by 
their  verdict  did  not  find  tbe  facts  to  be  as 
plaintiff  In  error  alleged  or  construed  them 


V.  PHILLIPS  499 
P.) 

to  be,  but  found  them  to  tbe  contrary,  and 
there  Is  suffident  evidence  to  support  tbe  find- 
ing of  tbe  Jury  <tf  tbe  qoestlbns  of  fact  sub- 
mitted. 

[t]  Tbls  court  Id  a  long  line  of  decUons 

has  stated: 

"In  a  law  case,  where  there  la  competent 
evidence  or  Inferences  tbat  the  Jnry  can  jus- 
tiflably  draw  therefrom  which  reasonably  sup- 
ports tbe  Judgment  re&dered,  this  court  will 
not  disturb  such  Judgment."  Baber-Hanna- 
Blahe  Go.  v.  Paynter-MeVicker  Gro.  Go^  174 
Pac  285. 

Finding  no  prejudicial  error  In  Uie  record, 
the  Judgment  of  the  trial  ooort  la  afllnned. 

HARRISON,  a  J.,  and  PTTGHirORD, 
MTLf.WB,  and  NICHOLSON,  JJ^  concur. 


(tt  Okl.  82) 

ARMSTRONG  v.  PHILLIPS  ft  iL 

(No.  11448.) 

(Supreme  Court  of  Oklahonuu  March  8,  lOZL 
Befaearing  Denied  May  81.  192L) 

(SvUttbm  by  lU  Oovrt.) 

1.  Appeal  aad  omr  «=s>l008(2),  1009(4)— 
On  waiver  of  Jary  iRilaos  ef  faot  aot  dis- 
turbed If  snpporlad  ^  oeaipeteBt  ovMeaoa 
and  la  equitable  oaSas  aaless  dearly  against 
wdght  of  evldeioa. 

Where,  In  a  case  properly  triable  to  a  Jury, 
a  Jury  is  waived,  and  the  case  ia  tried  to  the 
court,  the  findings  of  the  court  in  favor  of  one 
of  the  parties  will,  upon  review  here,  be  given 
tbe  same  weight  as  the  verdict  of  the  jury,  and 
the  findings  of  fact  will  aot  be  disturbed  where 
there  la  competent  evidence  reasonably  tending 
to  sapport  such  findings,  and  "in  a  case  of 
purely  equitable  cognisance  the  findinga  of  tha 
trial  court  will  not  be  disturbed  on  apped  un- 
less the  same  are  dearly  against  the  weight 
of  the  eddence. 

2.  Indlaas  «s>is(l)-Alleiatlei  auttte  heM 
Mt  ta  relate  te  prepwty  other  thaa  diotted. 

The  providons  of  the  act  of  Congress  of 

Hay  27.  1908.  removed  the  restrictions  on  the 
dienation  of  tbe  allotments  of  minor  Cherokee 
Indians  having  less  than  one-bdf  Indian  blood, 
and  provided  that  such  dlotments  may  be  sold 
under  the  order  and  supervision  of  the  probate 
courts  of  tbe  state,  and  in  no  other  way;  but  ' 
necessarily  so  question  arising  under  the  act 
relates  to  any  property  acquired  by  each  dlot- 
teea  otherwise  than  by  and  through  the  dlot- 
ment  of  tbe  lands  belonging  to  the  tribe,  be- 
cause the  act  does  not  purport  to  ded  with 
any  property  except  that, 

3.  iadlaas  ^15(1)— Statate  qaallfylno  ladlaa 
ninort  to  ded  as  adslts  upHes  to  fenale  . 
ef  tbree-elolitlis  Isdlas  blood;  dlstrtot  ooart's 
Jadimest  under  statute  aatliorlzlsg  MlneTa 
te  ded  as  adults  held  net.  suhjeet  te  eol- 
faterd  attack. 

Section  1,  art.  1,  e.  13,  Sesdon  Laws  1900, 
authorized  femde  persons  of  the  age  ef  IS 
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yean,  being  otherwiBe  qualified  thereto,  ownlBg 
real  estate,  to  mortsage,  convey,  or  otherwlw 
dispose  of  or  make  any  contract  relating  to 
real  estate  or  any  Interest  therein.  Section 
3832  et  seq.  of  Wilson's  Rev,  &  Ann.  Statutes 
of  Oklahoma  1903  provides  that  the  district 
court  for  the  several  counties  shall  have  au- 
thority to  confer  upon  minors  the  rights  of 
majority,  so  that  every  act  done  by  the  person 
so  authorized  shall  have  the  same  force  and 
effect  in  law  as  If  done  by  persons  at  the  age 
of  majority,  fletd,  that  this  provision  applies 
to  a  fftmale  of  tbree-elghUiB  Indian  Uood;  (b) 
that  the  judgment  of  the  district  court  In  a 
proceeding  brou^^t  under  these  provisions  of 
the  statute  conferring  such  majority  rights  is 
not  subject  to  collateral  attack,  and  confers 
upon  her  the  right  to  contract  In  relation  to 
any  property  acquired  by  her  otherwise  than 
by  and  through  the  allotment  of  the  Issda  be- 
longing to  such  Indian  Tribe  only,  bnt  does  not 
apply  to  allotted  lands  or  to  tnwt  fnnda  dt- 
rived  therefrom. 

4.  Mortoagss  ^=>38( 2) —Plaintiff  has  borden 
of  showlBfl  that  deed  absolute  Is  mortgage. 
Where  a  party  plaintiff  sues  to  cancel  her 
deed,  absolute  upon  ita  face,  and  to  recover 
the  land,  alleging  that  anch  conveyance  was 
intended  to  operate  as  a  mortgage,  and  offers 
to  return  the  purchase  price  with  accrued  in- 
terest, and  the  defendant  is  a  subsequent  yen- 
dep.  and  pleads  that  he  is  an  Innoceot  pur- 
chaser for  value  and  without  notice,  the  burden 
of  proving  that  the  instmrnent  was  Intended  to 
operate  as  a  mortgage  is  upon  the  plaintiff,  and 
the  evidence  must  satisfy  the  high  standard 
of  probative  force  requiring  that  the  same  must 
be  cogent,  convindng,  dear,  and  satisfactory; 
otherwise  such  proof  'nvat  fail,  and  the  de- 
fendant will  be  entitled  to  retain  the  land  and 
to  fall  and  complete  relief. 

9.  Snffloleniv  of  evldaae*. 

Record  examined,  and  held,  that  the  judg- 
ment of  the  court  ia  not  deariy  against  the 
weight  of  the  evidence,  and  tiie  aame  ia  af- 
firmed. 

(Additional  Syttahtu  hy  EdttorM  Biaif.) 
6.  Action  «s»20— Proceeding  for  removal  of 

disabilities  Is  a  "spoolal  prooeeding,"  and 

■Dt  aa  "action." 
A  proceeding  for  the  removal  of  the  dis- 
abilities of  minority  is  not  an  action  as  defined 
in  section  4644,  Rev.  Laws  ISIO,  bnt  is  a  spe- 
dal  proceeding  as  defined  in  section  4646. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  PhraHca,  First  and  Second  Series,  Action; 
Special  Proceedin».J 

Appeal  ffom  District  Court,  Washington 
Ck>unty;  Preston  A.  Shinn.  Judge. 

Suit  by  Minnie  Armstrong  against  Frank 
Phillips  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Affirmed. 

Norman  Barker,  of  Bartlesvllle,  B.  T. 
Halner.  of  Oklahoma  City,  and  HcGulre  & 
Devereux,  of  Tulsa,  for  plaintiff  In  error. 

Rowland  dc  Tolbott,  John  H.  Kane,  and  R. 
H.  Hudson,  all  of  BarUesvUl^  and  Burford, 


Iflley,  Hofflnan  &  BarforO,  of  OUahoott 
City,  for  d^endants  In  error. 

JOHNSON,  J.  This  is  the  second  appeal  to 
thla  court  in  this  cause,  and  Involves  the  N. 
W.  ^  of  the  N.  £3.  ^  of  section  0,  township 
26,  range  13  east,  containing  40  acres,  8ltua^ 
ed  in  Washington  county,  Okl. 

The  record  discloses  that  the  original  peti- 
tion was  flied  In  the  district  court  of  Wssb- 
ington  county  on  February  15,  1917.  It  al- 
leges, In  BUbstance.  that  Minnie  B.  Armstrons 
was  a  three-etghtha  Cherokee  Indian;  tliat 
on  May  IS,  1909,  she  purchased  from  one 
John  Hildebraud  the  land  in  this  litigation: 
that  said  land  was  purcbaeed  from  moneys 
received  by  her  as  the  proceeds  derived  from 
her  restricted  allotted  and  Inherited  landi, 
and  from  no  other  source ;  that  on  Ftbruuj 
28.  1910,  she  conveyed  said  land  to  Arthur 
Armstrong,  who 'thereafter  leased  for  oU  and 
gas  purposes  to  A.  H.  Hullng  and  J.  a  Blx- 
ler,  who  later  assigned  to  McCandless,  Beat- 
ty,  and  Congdon;  that  on  June  19,  1915,  Ar- 
thur Armstrong  conveyed  said  lands  to  Frank 
PhlllipB,  who  had  developed  the  same  for  (A 
and  gas,  and  had  removed  large  quantities  ot 
oil  therefrom ;  that  her  deed  to  Arthur  Arm- 
strong was  made  without  the  supervision  of 
the  county  court  of  Washington  county,  and 
was  therefore  void.  Copies  of  all  Instruments 
were  attached,  and  i^lntlfl  prayed  fat  can- 
cellation of  said  deed,  that  her  title  be  quiet- 
ed, and  that  she  recover  $25,000  damages  for 
oil  and  gas  taken  from  the  land. 

On  Mar<^  17,  1917,  defendant  Frank  Phll- 
llpa  filed  motion  to  strike  portions  of  pUln- 
tifTs  said  petition,  which  motion  was  by  the 
court  sustained,  and  on  May  13,  1817,  plain- 
tiff filed  an  amended  petition.  In  this  ammd- 
ed  petition  plaintiff  abandons  the  theory  that 
said  lands  were  purchased  with  moneys  de- 
rived from  her  allotted  lands.  She  alleges 
that  she  is  the  owner  of  the  lands,  and  that 
the  defendant  Frank  Phillips  atUawfOlly 
keeps  her  out  of  possession  thereof.  StM 
further  alleges  that  on  the  8th  day  of  June; 
1008,  she  executed  a  deed  to  said  lands,  to 
one  V,  J.  Knlsley,  but  that  said  deed  was 
void  for  the  reason  that  she  was  at  that  time 
a  mlno^,  and  for  the  further  reason  that  said 
deed' was  obtained  by  fraud;  that  while  the 
title  stood  in  Koisley's  name  he  mortgaged 
the  land  to  the  Citizens'  Bank  ft  Trust  Com- 
pany, of  which  Frank  Phillips  was  president; 
that  Knisley's  title  was  set  aside  by  the  court, 
but  that  the  bank  was  threatening  to  fore* 
close  its  mortgage,  and  because  of  sucii 
threats  she  conveyed  the  land  to  Arthur  Arm- 
strong to  procure  money  to  pay  said  mort- 
gage; that  her  deed  to  Arthur  Armstroag 
was  intended  as  a  mortgage;  and  that  ti» 
bank  and  Frank  Phillips  had  knowledge  of 
these  fftctfl.  She  praya  fw  oanodUtUn  of  iH 
conreyances,  hat  offers  to  redeem  fram  tt» 
alleged  mortgage  to  Arthur  Armstrong. 
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On  May  24,  1917,  plalntlfl  ffled  a  •econd 
amended  petition.  In  this  second  amended 
petition,  she  atlU  makes  no  reference  to  any 
claim  that  the  land  was  purchased  with 
moneys  derived  from  her  allotment.  She 
joins  the  Lewcinda  OH  Company  aa  party 
defendant,  alleging  that  Phillips  had  leased 
the  lands  to  said  company,  and  that  the  com- 
pany had  knowledge  that  her  deed  to  Arthur 
Armstrong  was  a  mortgage.  She  alleges  that 
eald  deed  was  void,  because  of  her  minority, 
and  further  alleges  that  said  deed  was  in- 
tended as  a  mortgage,  and  oflera  to  redeem 
therefrom. 

The  defendant  Frank  PhiUipe  filed  an  an- 
swer which  was  subsequently  adopted  by 
each  of  the  other  defendants.  The  answer 
denied  all  the  allegations  of  the  petition,  al-" 
leged  ownership  In  Phllllpfi  and  the  Lewcinda 
Oil  Company,  denied  knowledge  of  any  mort- 
gage transactions  between  plaintiff  and  Ar- 
thur Armstrong,  and  set  up  proceedings  in  the 
district  court  of  Washington  county  for  the 
lemoval  of  plaintiff's  disabilities  of  minority 
and  decree  of  the  court  removing  disabilities 
and  conferring  upon  plaintiff  the  rights  of 
majority  and  the  right  to  do  biudness  aa  an 
adult  person. 

The  answer  further  allied  that  after  the 
removal  of  her  said  disabilities,  and  on  Feb- 
ruary 2,  1909,  plaintiff  purchased  certain  lots 
near  BartlesvIUe  (referred  to  throughout  the 
proceedings  as  the  Gllkey  lots),  and  that  on 
May  15,  1909,  she  traded  the  lots  to  Hllder- 
brand  for  the  land  In  questltm.  The  answer 
pleaded  estoppel,  laches,  and  that  the  action 
was  not  brought  within  one  year  after  ma- 
jority, and  pleaded  the  one,  two,  and  three 
year  statutes  of  limitations.  The  answer 
also  pleaded  estoppel  by  reason  of  plaintiff's 
knowledge  of  operations  on  the  lands  by  the 
defendants,  and  the  exp^dlture  of  large 
sums  of  money  in  the  develoiMnent  of  the 
lands  for  oil  and  gas,  the  plaintiff  standing 
by  without  objections  from  the  time  defend- 
ants purchased  the  land  ontll  a  long  time 
after  the  development  and  production  of  oiL 

Plaintiff  filed  a  reply,  alleging  that  the 
proceedings  conferring  the  rights  of  majority 
upon  plaintiff  were  void,  for  the  reason  that 
the  court  was  without  Jurisdiction  to  confer 
the  rights  of  majority  upon  her.  She  denied 
the  allegations  of  laches.  She  admits  the 
purchase  of  the  Qilkey  lots,  and  alleges  that 
she  paid  ¥300  for  said  lots,  which  sum  she 
says  waa  "proceeds  from  her  Individual  allot- 
ment set  aside  to  her  as  a  Cherokee  minor," 
admits  that  she  exchanged  the  lots  for  the 
Hilderbrand  land,  but  says  that  she  paid  an 
additional  consideration  of  $250  caeAi  which 
she  says  was  also  derived  from  her  allotment. 

Upon  these  pleadings  the  case  went  to  trial, 
and  at  the  cIob6  of  plalntlfTs  evidence  demur- 
rer thereto,  interposed  by  defendants,  was 
sustained  by  the  court.  The  case  was 
Mtmgbt  to  this  court,  and  the  Judgmoit  of 
tbe  trial  ooort  was  reversed ;  ttils  court  hold- 
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Ing  that  plalntlfTs  evidence  upon  the  mort- 
gage question  was  sufficient  to  withstand  a 
demurrer.  76  Okl.  192,  181  Pac.  715.  Upon 
r^earing  the  original  opinion  was  modified, 
the  court  stlli  holding  that,  as  against  a  'de- 
murrer to  the  evidence,  the  proof  was  suffl- 
clent  upon  the  mortgage  question,  and  that 
the  burden  rested  np<Mi  defendants  to  show 
that  they  were  innocent  purduaers  for  value. 
76  OkL  192,  184  Pac  109. 

Upon  the  return  of  the  case  to  the  lower 
court,  plaintiff  filed  a  supplemental  petition, 
making  Phillips  Petroleum  Company  a  party 
defendant,  which  company  filed  an  answer 
adopting  the  answer  of  the  defendant  Frank 
Phillips. 

Upon  the  issues  thus  Joined,  the  case  was 
tried  to  the  court,  and  Judgment  was  render- 
ed for  the  defendants.  Upon  plalntUTs  re- 
quest, the  court  made  complete  findings  of 
fact  and  conclusions  of  law. 

The  plaintiff  assigned  fifteen  speciflcatlons 
of  error,  but  the  same  were  argued  in  the 
brief  filed  by  plaintiff's  counsel  under  four 
propositkms  which  are  as  follows: 

"(1)  That  the  pleadings  and  testimony  plain- 
ly show  that  the  plaintiff  in  error  is  a  member 
of  the  Cherokee  Tribe  of  Indians,  and  that  the 
property  involved  in  this  controversy  was  pur- 
chased from  moneys  derived  by  her  guar^an 
as  a*  bonns  for  an  oil  and  gas  mining  lease  on 
her  Cherokee  Indian  allotment  during  her  mi- 
nority, that,  as  such  minor,  her  allotted  lands 
were  restricted,  and  that  the  investment  by  her 
gaardian  of  rentals  for  an  oil  and  gas  mining 
lease  in  the  lands  In  question  eml»:aced  nidi 
lands  within  her  restricted  Indian  estate,  and 
that  the  whole  became  and  was  charged  with 
the  trast  of  her  guardianship  daring  her  mi- 
nority. 

"(2)  The  deed  was  a  mortgage  and  the  de- 
fendant in  error  had  notice  of  it. 

"(3)  That  plaintiff  in  error  was  imposed  np- 
on  by  defendant  in  errof. 

*'(4)  Hie  proceedings  ts  confer  majority 
rights  were  void." 

The  plaintiff  In  her  second  amended  peti- 
tion, in  .which  sbe  made  the  allegations  of 
her  original  petition  and  first  amended  peti- 
tion parts  of  bur  second  amended  petition, 
and  by  the  exhibits  attached  to  her  second 
amended  petlti<m  made  her  first  cause  of 
action  one  in  ejectment  to  recover  the  lands 
in  controversy,  and  Joined  therewith  her 
second  cause  of  actloa,  In  which  she  sought 
equitable  relief  in  the  way  of  cancellation  of 
conveyances  made  by  her  to  her  vendee,  and 
for  an  accounting,  and  that  the  conveyance 
by  her  of  the  lands  in  ctmtroversy  to  her 
grandfather  be  dedared  a  mortgage  instead 
of  a  deed  absolute,  and  that  her  title  to  said 
lands  be  quieted,  and  for  a  receiver,  and 
for  injunctive  relief,  or,  she  having  tendered 
the  amount  of  the  mortgage  and  interest, 
that  the  instrument  be  held  subject  to  be 
foreclosed  with  her  rl|^t  of  redemption  de> 
dared. 
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By  the  several  separate  answers  of  the 
defoLdaDts  and  tbe  plaintiff's  reply  thereto 
issues  were  properly  joined  between  the 
parties  defendant  and  plaintiff  respectively. 
The  record  discloses  that  at  the  commence- 
ment of  the  trial  a  jury  was  waived. 

Tbe  trial  court  made  separate  findings  of 
fact'  and  conclusions  of  law,  and  rendered  a 
general  Judgment  that  the  plaintiff  take  noth- 
ing, and  that  the  defendants  have  and  re- 
cover th^  costs,  awarding  ezeentlon  there- 
for. 

[1]  It*  is  the  established  mle  of  this  court 
that  In  a  law  actl<»i  the  flndlngs  ot  fact  by  tbe 
trial  court  will  not  be  disturbed  when  there 
la  evidence  reasonably  tending  to  support 
such  flndlngs,  and  that  in  a  cause  of  purely 
equitable  cognizance  tbe  flndlngs  and  judg- 
ment of  the  trial  conrt  will  not  be  disturbed 
unless  clearly  against  the  wel^t  of  the 
evidence.  Swan  v.  Duncan,  78  Okl.  305,  190 
Pac;  678;  Parker  V.  Tomm,  78  Okl.  103,  188 
Pac.  1074;  Curtis  v.  Harris.  76  Okl.  226, 
184  Pac  674;  Barnett  v.  Bamett,  78  OkL 
249,  189  Pac  743;  Slwood  OU  ft  Gas  Ca  r. 
Gano,  76  Okl,  287,  185  Pac  443. 

The  flndlngs  of  the  court  are  as  follows: 

"(1)  Th«  court  finds  that  the  plaintiff,  Min- 
nie B.  Armstroog,  was  bom  November  20, 
1898;  that  she  is  on  the  Cherokee  Bolls,  and  is 
of  tbree-eifbths  Indian  blood. 

"(2)  The  court  finds  that  on  the  6th  day  of 
Jmie,  1006.  tbe  district  conrt  of  Washington 
county,  Okl,  entered  a  decree  revoking  tiie  dis- 
abilities of  minority  of  said  plaintiff  herein, 
and  that  the  (dalntiff,  her  father  and  mother, 
were  present  in  court  at  the  time  said  order 
and  decree  was  made. 

"(3)  The  court  finds  that  the  lands  involved 
in  this  suit  were  not  at  any  time  and  are  not 
now  a  part  of  her  Indian  allotment. 

"(4)  The  conrt  finds  that  the  plaintiff  was 
on  the  16th  day  of  May.  1909,  tbe  owner  of 
several  city  lots  in  the  GilkeT  addition  to  the 
cit7  of  Bartlesville,  Okl.,  and  that  some  of 
said  land  was  used  in  payment  by  faer  for  tbe 
purchase  of  the  lands  involved  in  this  action." 

"(5)  The  court  finds  that  there  is  not  suffi- 
cient evidence  to  warrant  tbe  finding  that  the 
purchase  money  paid  for  the  Gilkey  lots  was 
derived  from  trust  property,  and  therefore  finds 
that  snid  funds  were  not  derived  from  tmst 
property. 

"(6)  The  court  finds  that  on  the  28th  day 
of  February,  1910.  the  plaintiff,  Minnie  B. 
ArmstroDg,  executed  and  delivei'ed  to  her 
grandffither,  Arthur  Armstrong,  a  warranty 
deed  to  the  lands  involved  in  this  actioo,  said 
deed  reciting  as  a  consideration  therefor,  tbe 
sum  of  $1,400,  and  thst  said  deed  upon  Its  face 
purported  to  convey  all  tbe  right,  title,  and  in- 
terest of  the  said  Minnie  B.  Armstrong.  The 
conrt  is  unable  to  determine  from  the  evi- 
dence whether  said  deed  was  intended  by  the 
parties  as  an  absolute  conveyance,  or  as  a 
mortgage,  but  finds  that  there  is  not  evidence 
to  overcome  the  presumption  tfaat  tbe  same 
was  intended  as  a  deed  absolute. 

"(7)  The  court  finds  that  on  the  26th  day 
of  November,  1010,  Artbnr  Armstrong  and  his 
wife,  Honie  Armstrong,  executed  to  A.  B. 


Huling  and  J.  C  Bizler  an  <^  and  gas  miDliig 
lease  covering  said  .tract  of  land,  and  Qiere- 
after  the  said  Arthur  Armstrong  made,  exe- 
cuted, and  delivered  to  Washington  county, 
Okl.,  a  deed  of  right  of  way  for  highway  pur* 
poses  across  said  tract  of  land,  and  thereafter 
the  said  Arthur  Armstrong  listed  said  lands 
with  real  estate  agents  in  the  dtg  of  Bartles- 
ville, Okl.,  for  sale,  and  otherwise  exercised 
full  ownersh^  and  control  over  said  landa. 

"(8)  Tbe  conrt  finds  that  on  the  lOtb  day 
of  June,  1915,  tbe  said  Arthur  Armstrong,  act- 
ing through  M.  D.  Parr,  a  real  estate  agent 
in  the  dty  of  BartlesviQe.  Okt.,  made,  exe- 
cuted, and  delivered  to  Frank  Phillips,  one  of 
the  defendants  herein,  his  certain  warranty 
deed  covering  the  lands  in  question,  the  said 
Frank  Phillips  paying  therefor  the  sum  of  $700. 

"(0)  The  conrt  finds  that  the  said  Prank 
Phillips,  at  the  time  he  purchased  said  land 
from  the  said  Arthur  Armstrong,  had  no  notice, 
actual  or  constructive,  of  any  agreement  be- 
tween Minnie  B.  Armstrong  and  Arthur  Arm- 
strong that  said  deed  of  Febmary  28tb.  1010, 
was  to  be  considered  as  a  mortgage,  and  that 
the  said  Frank  Phillips  was  an  innocent  pur- 
chaser for  value,  without  notice  of  any  defect 
In  the  title  of  said  land. 

"(10)  The  court  farther  finds  that  the  other 
defendants  herein  derived  their  tiUe  from  de- 
fendant Frank  Pbillips. 

"(11)  The  court  further  finds  that  tbe  plain- 
tiff, Minnie  B.  Armstrong,  attained  her  major- 
ity on  the  2.'>th  day  of  November.  1911.  and 
that  this  action  was  commenced  on  tbe  ISA 
day  of  February,  1917,  and  more  than  ftw 
years  after  plaintiff  reached  her  majority. 

"The  court  tbereforer  condodes  as  a  matter 
of  law: 

"(1)  That  tiie  decree  of  the  district  court 
of  Washington  county,  Okl.,  dated  Jnne  St 
1908,  conferni^  majority  rights  upon  the 
plaintiff,  was  a  valid  judgment  of  said  court, 
and  empowered  her  to  sell  and  convey  tht 
lands  involved  in  this  action  and  to  make  a 
good  and  suffident  warranty  deed  thereto. 

"<2)  That  tbe  said  Frank  Phillips,  behig  ss 
Innocent  purchaser  for  valne,  without  notie*, 
acqnlred  oil  the  right,  title,  and  interest  cf 
the  said  Arthur  Armstroi^  and  tbe  said  WjoS* 
B,  Armstrong  in  and  to  said  Isnds. 

"(3)  The  court  further  finds  that  this  setloD 
Is  barred  both  by  tbe  statute  of  limitations  of 
the  state  of  Oklahoma  and  by  the  ladies  of  tbe 
plaintiff. 

"(4)  Tbe  conrt  finds  tbe  Issues  generally  b 
favor  of  the  defendants  and  against  the  plain* 

tiff. 

"It  Is  therefore  ordered,  adjodged.  and  de- 
creed by  tbe  court  ttut  tbe  plaintiff  take  noth- 
ing by  this  action,  and  that  the  defendants  have 
and  recover  their  costs  herein,  for  wUdt  let 
execution  Issue." 

All  of  the  fbregoing  findings  of  fact,  nnm- 
bered  from  1  to  11,  induBire.  except  Na  9 
thereof,  are,  wa  think,  inirely  flndlngs  (rf 
fact,  and  Avm  an  examination  of  the  entln 
record  we  cannot  say  that  sndi  findings  ots 
clearly  against  the  weight  ot  the  evidnoek 
and  under  the  mle  annonnced  In  the  oases 
dted  snpra  each  findings  are  approved. 

The  ninth  flndiuK  we  tliink.  Is  a  nixed 
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question  of  fact  and  law,  and  the  same 
will  be  hereaftf^r  discussed. 

From  the  findings  of  &ct  It  Is  sbown  tbat 
the  plaintiff  was  a  duly  enrolled  Cherokee 
Indian  of  thne^igbths  blood;  that  she 
was  boTD  NoTonber  20,  1893;  tbat  the  land 
In  controTersy  was  not  part  of  her  allotment, 
and  was  not  parchased  by  the  proceeds  In  any 
way  ari^ng  from  her  allotment;  tbat  she 
conveyed  the  nme  by  absolute  deed  to  her 
grandfather,  Arthur  Armstrong,  on  Tebru- 
ary  28, 1010;  and  that  the  deed  from  Arthur 
Armstrong  to  the  defendant  Frank  FUUlps 
was  dated  June  19,  1916. 

[2]  Counsd's  first  contentltm  that  the  land 
in  controrersy  was  restricted,  and  tbat  the 
pravlBions  of  Act  Cong.  Hay  27, 1908,  c  199, 
35  Stat.  S12,  appUed.  Is  without  merit  There 
Is  no  contention  that  the  land  was  bra-  allot- 
ment and,  as  the  trial  court  spedOcally 
found  tbat  the  purchase  money  paid  for  the 
Gllk^  lots  was  not  derived  from  trust  pn^ 
erty,  said  act  has  no  application.  Sudi  has 
been  the  uniform  holding  of  this  court  as 
announced  In  the  case  of  Godiran  t.  Teebee. 
40  OfcL  892,  138  Fa&  088,  wherein  U  was 
said: 

"NecesaarDy  no  question  ariaing  under  the 
act  relates  to  any  property  acquired  by  the  al- 
lottees otherwise  than  by  and  through  the  al- 
lotment of  the  lands  belonging  to  the  tribe, 
because  the  act  does  not  purport  to  deal  with 
any  property  except  that** 

In  the  case  of  Klrkpatrick  r.  Burgess,  29 
Okl.  121.  U6  Pac  764,  this  court  said: 

"Under  the  statates  of  the  state,  as  we  have 
noted  them  above,  the  mere  marriage  of  the 
minor,  except  as  to  allotted  lands,  qualifies 
him  to  sell  his  land;  hence  the  necessity  of 
any  snperrision  on  the  part  of  the  probate 
court  or  of  any  guardian  does  not  exist." 

We  And,  and  so  hold,  tbat  the  land  In  con- 
troversy not  being  the  plaintiff's  allotmoit 
nor  purchased  with  Indian  trust  funds,  her 
status  as  to  her  power  to  alienate  the  same 
was  the  same  as  though  she  was  not  of  In- 
dian blood,  and  that  the  act  of  May  27, 1908, 
supra,  has  no  application.  Jefferson  t.  Wink- 
ler. 26  Okl.  609.  110  Fac  766;  authorlUea 
dted  supra. 

We  will  next  consider  the  plalotlCTs  spec- 
ification, "that  the  proceedings  to  confer 
upon  the  plaintiff  in  error  the  right  of  ma- 
jority are  void,"  and  the  alleged  reasons,  that 
"no  title  is  given  to  the  proceedings  In  said 
notice,  the  process  does  not  run  in  the  name 
of  the  state  of  Oklahoma,  It  Is  not  under  the 
seal  of  the  court,  neither  is  it  signed  by  the 
clerk  and  dated  the  day  It  was  issued."  In 
the  consideration  of  the  questions  It  should 
be  borne  In  mind  that  this  is  not  an  ordinary 
dvll  action,  with  adverse  parties,  as  de- 
fined In  section  4644  of  the  Statutes  of  1910. 
It  Is  a  "special  proceeding**  as  defined  in  sec- 
tlon  464& 
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[•]  Section  4644  ptotMm! 

"An  Action  Is  an  ordinary  proceedtaig  in  a 
court  of  Jostfee  by  which  a  party  prosecutes 
another  party  for  the  enforcement  or  protec- 
tion of  a  right,'  the  redresfl  or  preTcntion  of 
a  wrong,  or  the  punishment  of  a  public  offense." 

It  is  clear  that  under  this  definition  a 
proceeding  for  the  removal  of  the  disabili- 
ties of  minority  is  not  "an  action,**  as  thus 
defined. 
'  SecUott  4640  provides: 

"Bvery  other  remedy  is  a  special  proceeding.'' 

It  Is  clear,  therefore,  that  a  proceeding  tot 
the  removal  of  the  dIsablUttes  of  minority 
is  a  "special  proceeding." 

Section  4646  provides: 

"Actions  are  of  two  kinds,  first,  cItU;  sec- 
ond, criminal." 

Section  4703,  directing  the  procedure  for 
tbe  commencement  of  a  civil  Action,  pro- 
vides tbat: 

"A  civil  action  may  be  commenced  In  a  court 
of  record  by  filing  in  the  ofilce  of  the  clerk  of 
the  proper  court  a  petition  and  causing  a  sum- 
mons to  be  issned  thereon." 

Under  this  section  it  is  necessary  to  the 
commencement  of  a  dvil  action  that: 

"(a)  A  petition  be  filed  in  the  office  of  the 
court  derk. 
"(b)  A  summons  be  issued  thereon." 

There  Is  no  such  requirement  In  tbe  Stat> 
utes  with  reference  to  the  conunencouent  of 
a  spedal  proceeding. 

The  law  as  It  existed  at  the  time  of  tbe 
rendition  of  the  decree  of  the  district  court 
of  Washington  connty.  which  plaintiff  in  er- 
ror seeks  to  attack,  appears  at  section  8832 
et  seq.  of  Wilson's  Rev.  &  Ann.  Statutes  ot 
Oklahoma  of  1903. 

Section  8832  provides: 

'That  the  district  courts  (or  the  several 
counties  *  *  *  ghaD  have  aotbority  to  con- 
fer upon  minors  the  right  of  majority  concern- 
ing contracts,  and  to  authorize  and  empower 
any  person  who  is  a  resident  of  the  county, 
and  aoder  tbe  age  of  twenty-one  years,  to 
transact  business  in  general,  and  any  business 
specified  and  with  the  same  effect  as  if  sncb  act 
or  thing  were  done  by  a  person  above  that 
age;  and  every  act  done  by  a  person  so  au- 
thorised shall  have  tbe  same  force  and  effect  in 
law  as  if  done  by  persons  at  the  age  of  ma<- 
iority.** 

Under  this  section  we  think  there  cannot 
ba  any  question  as  to  the  Jurisdiction,  pow- 
er, and  authority  of  the  district  court  "to 
confer  upon  minors  the  rights  of  majority 
concerning  contracts,"  and  "to  authorize  and 
empower  any  person  who  Is  a  resident  of 
the  county,  and  under  the  age  of  twenty-one 
years,  to  transact  business  In  general,"  so 
that  "every  act  done     a  person  ao  aothra^ 
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Ized  shall  have  tbe  same  force  and  effect  In 
law  as  U  done  by  persons  at  the  ,age  of 
majority." 

In  order  to  obtain  the  rights  of  nfajorlty* 
section  S833  of  said  Statute  of  190S  pro- 
vides that  tbe  minor,  by  bis  or  her  next 
friend,  shall  file  In  the  district  court  a  peti- 
tion "setting  forth'  the  age  of  tbe  minor 
petitioner,"  that  petitioner  Is,  and  has  been 
for  at  least  one  year,  a  bona  fide  resident 
of  tbe  county,  and  the  cause  for  which  peti- 
tioner seeks  to  obtain  tlie  rig^its  ot  majority. 
And  said  section  furUier  provides: 

"And  tlie  district  court  being  satisfied  that 
tbe  said  petitioner  la  a  person  of  sound  mind 
and  able  to  transact  his  or  her  aSFaira,  and 
that  the  interests  of  the  petitioner  will 
thereby  promoted,  may,  in  iti  discretion,  order 
and  decree  that  the  petitioner  be  empowered 
to  exercise  tbe  rights  of  majority  for  all-  por- 
poses  mentioned  In  this  act" 

Section  8834  of  said  Statutes  provides 
that: 

"Tbe  petition  mentioned  in  the  foregoing  sec- 
tion shall  not  be  filed  until  notice  of  such  ap- 
plication shall  have  been  given  by  pablication 
in  some  newspaper  printed  in  the  county 
where  such  petition  is  to  be  filed,  and  if  there 
be  none,  then  in  some  newspaper  havitig  a  gen-^ 
eral  circulation  In  the  county,  for  two  consec- 
utive weeks  prior  to  the  filing  of  the  said  peti- 
tion." 

The  Statutes  say  nothing  about  a  "sum- 
mons" or  a  "writ"  or  "process."  It  does  not 
require  any  action  of  any  kind  of  the  derk 
of  the  court  It  clearly  negatives  the  idea 
of  any  action  on  the  part  of  tbe  clerk.  In 
fact,  it  is  tbe  specific,  mandatory  provision 
of  section  3834  that  the  petition  provided 
for  in  section  3833  shall  not  be  filed  until  the 
notice  provided  for  In  section  3834  has  been 
given.  It  nowhere  provides  that  the  clerk 
shall  give  this  notice.  And  there  is  nothing 
on  file  in  bis  office  to  call  forth  any  offldal 
action  of  any  kind  on  bis  part.  E^m  all 
of  which  it  seems  perfectly  clear  that  the 
notice  required  to  be  ^ven  by  the  provisions 
of  section  3S34  la  not  a  writ  or  process  with- 
in the  meaning  of  section  19,  article  7,  of 
the  Constitution,  or  of  section  S319  of  the 
Revised  Laws  of  1910. 

The  statute  does  not  specify  by  whom  the 
noHce  shall  be  given,  but  clearly  It  is  the  In- 
tention of  tbe  statute  that  the  notice  shall 
be  given  by  tbe  petitioner.  In  this  case  the 
notice  shows  for  Itself  that  It  was  signed  by 
the  minor,  by  her  father,  as  her  next  friend, 
and  by  her  attorney.  There  is  no  su^^stion 
that  the  notice  was  not  duly  published,  as 
required  by  the  statute. 

The  statute  of  Arkansas  on  this  subject 
(section  1119,  Sand,  ft  H.  Dig.)  Is  practically 
identical  with  our  statutes,  supra.  The  same 
is  as  follows: 

'^ey  [circuit  courts]  shall  have  the  power 
to  authoriae  any  person  vrtio  is  a  restdent  of 


the  county,  and  under  twenty-one  years  of  age, 
to  transact  busIneBs  in  general,  and  any  par- 
ticular business  epedfied  in  like  manner,  aod 
with  tbe  same  effect  as  if  such  act  or  thine 
was  done  by  a  person  above  ^at  age;  and 
every  act  done  by  a  person  ao  authorised  tbtU 
bare  the  same  force  and  eflFect  In  law  and  eqoitr 
as  If  done  1v  a  person  of  fall  age." 

The  case  of  Young  t.  Bluer,  72  Ark.  299, 7B 
S.  W.  1062,  was  a  case  where  John  RolIIson, 
a  minor,  had  neither  father  nor  mother  tir- 
ing. While  abiding  in  Hnntlngtmi.  in  ttw 
Greenwood  district,  In  Sebastian  countjt  h* 
went  to  Ft.  Smith  with  O.  Bf.  Harwell,  an  at- 
torney, and  filed  his  petition  In  tbe  8ebastiaii 
circuit  court  for  the  Ft  Smith  district 
log  that  his  disahliltles  as  a  minor  be  re- 
moved. On  the  hearing  the  minor  appeared 
and  testified  that  he  was  18  years  of  age, 
wh«i  in  tact  he  was  only  a  few  months  past 
US,  which,  be  says,  be  was  prompted  to  do  I9 
Harwell.  Order  was  entered  removing  Us 
disaUlltleB.  He  conveyed  certain  lands  that 
belonged  to  blm  to  Mrs,  Martha  L.  Hlner, 
who  afterwards  sold  and  cmves'ed  said  lasds 
to  others.  The  said  minor's  guardian  there- 
after filed  the  said  salt  to  set  aside  said  cod- 
veyances,  on  tbe  grounds  of  fraud,  and  od 
the  ground  that  tbe  court  was  without  Juris- 
diction of  tbe  person  of  tbe  minor,  and  thm- 
fore  the  order  of  the  court  was  void. 

Paragraphs  1  and  2  of  the  syllabus  of  aald 
case  are  as  follows: 

"(1)  The  Jurisdiction  of  a  drcnit  court  orer 
the  person  of  a  minor  whose  disaliility  it  onlen 
removed,  as  authorized  by  Saod.  &  H.  Di;.  | 
1119,  cannot  be  collaterally  attacked  on  the 
ground  that  tbe  minor  was  not  a  resident  of 
tbe  district 

"f2)  T\'here  a  minor  appears  in  proceedin|> 
under  Sand.  St  H.  Dig.  |  1119.  to  remove  hit 
disability,  and  testified  to  his  age,  be  thereby, 
being  a  resident  of  the  district  subjects  Um- 
self  to  tbe  court's  Jurisdiction." 

And  In  the  opinion  tbe  court  says: 

"Jolm  Rolltson  appeared  before  the  drcoit 
court  at  the  time  his  petition  was  presented 
and  beard,  and  testified,  for  tbe  purpose  of 
securing  tbe  relief  asked,  that  he  was  18  yeari 
old.  He  theretiy  appeared  in  the  proreedioK. 
and,  being  a  resident  of  the  district,  subjected 
himself  to  the  Jorisdlcdon  of  the  court" 

The  journal  entry  of  the  district  court  d 
Wa.shington  county,  conferring  majority 
rights  upon  the  plaintiff,  is  as  follows: 

"Now  on  this  5th  day  of  June,  A.  D.  1909. 
the  same  twing  one  of  the  days  of  the  re^lsr 
June  term,  A.  D.  1906,  of  this  court  began 
and  bolden  at  BartlesTille,  in  the  county  of 
Washington,  state  of  Oklahoma,  this  cause  com- 
ing «l  to  be  heard  before  me,  fnios.  I*  Brown, 
judge  of  said  court  la  open  court  in  the  court- 
room in  said  dty,  county,  and  state  aforeadd. 
upon  tbe  petition  of  said  Minnie  B.  Amstroag 
for  the  removal  of  her  disabilities  as  s  mioor, 
snd  asking  to  be  dedared  of  fall  sgs  for 
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)eg«I  IntentB  and  imrpoHB  and  to  b«  capad- 
tated  to  traoBdct  buslnesa  for  beraelf  the  aame 
u  an  adnlt,  and  it  appearins  to  tbe  court  upon 
the  proofi  taken  at  said  hearing  tbat  said  mi- 
nor f«  now  16  years  of  age,  and  tbat  she  had 
been  and  ia  now  a  resident  of  the  county  and 
state  aforesaid,  such  residence  having  been 
coDtinooas  therein  for  more  than  one  year  next 
before  the  filing  of  said  petition,  and  tbat  said 
minor  bas  graduated  -  from  tbe  pablic  acbools 
of  the  city  of  BartlesTille,  and  holds  a  cer- 
tificate or  diploma  of  such  'graduation,  which 
was  duly  offered  in  eridence  and  presented  to 
and  inspected  by  tbe  court  on  such  hearing, 
and  that  aafd  minor  is  conversant  with  the 
Sngliab  language  and  anderstands  the  meth- 
ods of  buaincES  as  commonly  practiced  in  this 
community,  and  ia  qualified  and  competent  to 
attend  to  businees  for  bereelf,  the  same  as  any 
other  adult,  and  it  further  appearing  that  the 
said  ward  la  living  with  her  father  and  mother, 
who  appeared  in  open  court  with  her  and  were 
in  faTOr  of  the  prayer  of  her  petition  being 
granted,  and  that  due  notice  has  been  given 
as  required  by  law  for  the  bearing  of  such  pe- 
tition, as  appears  from  the  proof  of  publica- 
tion attached  to  and  filed  with  said  petition, 
and  duly  submitted  to  said  court,  and  the  court 
bebig  fully  advised  as  to  the  facts  and  the 
law  governing  the  same:  Now.  therefore,  It 
Is  hereby  ordered,  eonsldered,  and  adjudged  by 
the  eonrt  tbat  said  petition  of  said  minor,  Min- 
nie B.  Armstrong,  be,  and  tbe  same  is  hereby, 
wholly  approved  and  confirmed  in  all  things, 
and  it  is  further  ordered,  considered,  and  ad- 
judged by  tbe  court  tbat  all  the  rights  of  major- 
ity be,  and  the  same  is  hereby,  fully  and  finally 
conferred  and  bestowed  upon  said  Minnie  B. 
Armstrong,  and  she  is  hereby  anthorixed  and 
empowered  by  this  Judgment  of  tbe  court  to 
possess  fall  authority  and  power  tbe  same  as 
any  other  adult  or  person  of  full  age  and  ma- 
jority to  transact  any  and  all  buainess  with  tbe 
same  force  and  effect  and  consequence  as  if 
sncb  acts  and  things  and  business  were  done 
and  performed  by  a  person  who  bad  attained 
the  age  of  18  years  as  provided  by  the  majority 
of  females  under  the  law  and  atatutea  In  force 
b  this  state. 

"Witness  my  hand  as  such  Judge  and  the 
seal  of  this  court  at  Bartlesrille,  OM.,  this  tbe 
5th  day  of  .Tune,  A.  D.  1908.  T.  U  Brown, 
Judge  of  the  Above-Styled  Court.  Attest: 
John  B.  OburcblU,  Clerk  of  the  Above-Styled 
Court  [Seal.]" 

[II  We  think  the  contmtlOB  of  plaintiff 
tbat  the  Judgment  was  void  Is  witbout  merit. 
We  think  the  same  was  valid,  and  not  sub- 
ject to  collateral  attack,  and  tbat  the  aame 
conferred  upon  tiie  platntlfl  fall  and  com- 
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plete  power  and  «itboTlt7  to  malte  con- 
tracts and  to  transact  bnsineeB  of  any  char- 
acter whatsoever,  to  the  aame  extent  as  an 
adult  person,  except  as  to  her  allotted  lands. 
Stat  1893,  p.  375;  S.  L,  1885,  p.  ISO;  Boy- 
kin  V.  ColUns,  140  Ala.  407,  87  South.  248. 

[4,B]  The  propositions  that  the  plnlntllTa 
deed  to  her  grandfather  was  Intended  as  a 
mortgage,  and  as  to  whether  or  not  the  de- 
tendant  Frank  Phillips  was  au  innocent  pur- 
chaser, will  be  considered  together. 

The  trial  court  In  its  sixth  finding,  In 
effect  found  that  the  deed  of  the  plaintiff  to 
her  grandfather  was  not  intended  by  the 
parties  to  be  a  mortgage ;  that  the  evidence 
was  not  sufficient  to  overcome  the  presump- 
tion that  the  same  was  intended  as  a  deed 
abBolute.  And  the  court  found  In  paragraph 
8  that  the  defendant  Frank  Phillips  was  an 
innocent  purchaser  for  value,  without  no- 
tice, of  any  defect  In  tbe  title  of  said  land. 

We  cannot  say,  from  an  examination  of 
the  record,  that  these  findings  of  the  conrt 
were  clearly  against  the  weight  of  the  evi- 
dence, and  the  same  are  therefore  approved. 

On  the  former  appeal  in  this  case,  76 
OkL  IM,  181  Pac.  715,  184  Pac  109,  that  on 
the  mortgage  question  raised  herein,  this 
court  correctly  held  that  under  the  facts  of 
this  case,  section  4021,  Rev.  Laws  1910,  was 
the  applicable  provision.    It  reads: 

"When  a  grant  of  real  property  purports  to 
be  an  absolute  conveyance,  but  is  intended  to 
be  defeasible  on  the  performance  of  certain 
conditions,  such  grant  is  not  defeated  or  af- 
fected as  against  any  person  other  than  the 
grantee  or  bia  heira  or  deviseea  or  persons 
having  actual  notice,  unlesa  an  Instrument  of 
defeasance,  duly  executed  and  acknowledged, 
shall  have  been  recorded  ia  the  office  of  the 
register  ot  deeds  of  the  county  where  the  prop- 
erty is  situated.** 

It  is  not  contended  that  tbe  provision  of 
this  section  was  compiled  with;  hence  the 
defendant  Frank  Phillips'  right  to  recover 
herein  was  full  and  complete,  as  the  trial 
conrt  held,  and  was  not  limited  to  tbe  right 
to  recover  the  purchase  price  of  tbe  land  with 
accrued  interest,  and  to  have  tbe  deed  fore- 
closed as  a  mortgage. 

The  Judgment  of  tbe  trial  conrt  ia  then- 
fore  affirmed. 

HARRISON,  a  J.,  and  MILLER.  KEN- 
NAHB^  and  NICHOLSON.  JJ..  CPncur. 
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(81  Okl.  291) 

MoALISTER  V.  KLEIN  at  al.  (No.  9636.) 
(Snpnme  Gonrt  of  Oklalunna.  Hay  17, 1921.) 

(SwUabuB  bp  M«  Oovrt.) 

1.  Salm  «=>22(5)^rlited  stataMant  la  pro- 
posat  that  It  l«  for  lainadiata  aaoaptaaoa  may 

b«  waJved  by  bidder. 
Where  a  person,  in  making  a  bid  or  proposal 
for  the  furnishing  of  structural  steel,  makes 
such  proposal  in  writing  on  a  stock  form  of 
letter  head  which  contains  printed  matter  at 
the  bottom,  to  the  effect  that  "This  proposal  is 
made  for  immediate  acceptance,"  the  person 
submitting  such  proposal  hj  his  acts  or  by  oral 
agreement  may  waive  such  printed  statement. 

2.  Sales  «=»22(4)— Statemant  In  aocaptanos  of 
proposal  to  furnish  steal  bald  aot  to  consti- 
tute new  proposal  ar  to  vary  taniB  of  pro- 
posal made. 

Where  a  manufacturer  of  structural  steel 
for  the  erection  of  bridges  submits  his  proposal 
to  furnish  the  steel  for  certain  bridges  to  the 
contractor  having  the  contract  for  the  erection 
of  such  bridges,  makes  an  oral  statement  to 
Boch  contractor  at  the  time  of  submitting  said 
proposal  that  he  does  not  carry  in  stock  some 
«l  the  sections  of  steel  specified  in  the  contract, 
and  the  contractor  states  to  him  that  he  thinks 
be  can  get  the  engineer  to  change  his  drawings 
BO  that  the  sections  of  steel  carried  by  such 
manafacturer  can  be  used,  held,  that  a  letter 
of  acceptance  of  such  proposal  containing  the 
dause,  "There  may  he  some  small  changes  that 
will  affect  the  tonnage,  the  price  for  any  such 
additions  or  dednctions  to  be  the  same  as  the 
tonnage  price  used  in  your  proposal  as  per  our 
oral  agreement,"  does  not  thereby  constitute  a 
new  proposs],  or  vary  the  terms  of  the  pro- 
posal as  made  by  such  manufacturer. 

3.  Sales  «=322(3)~MalllBt  ■•('•r  held'to  eon- 
Btltute  acceptaaoe  of  proposat  to  foralsh  steel. 

If  a  manufacturer  of  structural  steel  makes 
a  proposal  to  a  contractor  to  fumidi  certain 
steel  for  the  erection  of  bridges  by  said  con- 
tractor, snd  the  nature  of  their  dealings  is  such ' 
that  the  contractor  is  to  submit  his  acceptance 
through  the  United  States  mails,  and  be  writes 
a  letter  of  acceptance,  places  it  in  an  envelope : 
addressed  to  such  manufacturer  at  his  regular 
post  ofEce  address,  and  deposits  said  letter  in 
the  United  States  post  office  with  the  postage 
prepaid  thereon,  this  constitutes  an  acceptance, 
whether  tlie  mannfactnm  recelTea  said  letter 
or  not. 

Appeal  from  District  Court,  Oklahoma 
County;  John  W.  Hayson,  Judge. 

Action  by  W.  C.  McAlister  against  J.  B. 
Klein  and  William  Klein,  Indtviduully,  and 
as  partners,  under  the  firm  name  of  J.  B. 
Klein  Iron  &  Foundry  Company,  to  recover 
damages  for  a  breach  of  contract.  Judgment 
for  d^endants,  and  {dalntifl  appeala.  Re- 
versed and  remanded. 

B.  B.  Stephenson,  ot  Hugo,  for  plalntur  In 
error. 


Slilrk,  Danner  ft  Fowler,  of  OIcIalKUia  CAty, 

for  defendants  In  error. 

MTLLER,  J.  This  actloo  was  commenced 
In  the  district  court  of  Oklahoma  county  by 
W.  C.  McAlister,  as  plaintiff,  against  J.  B. 
Klein  Iron  ft  Foundry  Company,  a  partner- 
ship composed  of  J.  B.  Klein  and  WlUlam 
Klein,  as  defendants,  to  recover  damages  for 
the  breach  of  a  contract  in  falling  to  furnish 
certain  structural  steel  for  the  erection  of 
five  bridges  In  Bryan  county,  OkL  The  cast 
was  tried  to  a  Jury,  and  the  verdict  was  In 
favor  of  the  defendant  Plaintiff  filed  his 
motion  for  a  new  trial,  which  was  overmled 
by  the  court,  and  Judgment  rendered  on  the 
verdict  In  favor  of  the  defendant,  to  reverse 
which  Judgment  the  plaintiff  perfected  thl? 
appeal.  For  convenlmce,  the  parties  will  be 
referred  to  as  the^  appeared  In  the  court 
below.   The  facts  are  as  follows: 

The  plaintiff,  on  or  about  November  20. 
1915,  entered  Into  a  contract  with  the  board 
of  county  commissioners  of  Bryan  county, 
Okl.,  for  the  construction  of  five  bridges  with- 
in said  county.  The  defendants  have  tb^ 
place  of  buf>lness  and  post  office  addre^^  at 
Oklahoma  City.  About  the  20th  of  Novem- 
ber. 1915,  the  plaintiff  came  to  Oklahoma  City 
and  submitted  to  the  defendants  blu^rints 
of  these  five  bridges,  and  asked  for  estimates 
of  the  price  at  which  the  defendants  would 
furnish  the  steel  for  these  bridges.  Defend- 
ant J.  B.  Klein  took  the  blueprints  and  figured 
the  estimate,  and  submitted  a  prt^sal  in 
writing  on  November  29,  1915.  The  estimat- 
ed cost  of  the  steel  for  the  bridges  amoimta 
to  $3,068.05.   The  letter  In  Dart  sutea: 

"These  bridges  to  be  made  according  to  your 
drawing  and  to  receive  one  shop  coat  of  paint 
before  shipment. 

"We  agree  to  start  shipping  this  msterial 
within  six  weeks  from  date  order  is  received 
and  to  make  complete  shipment  within  three 
weeks  from  date  first  Bhipment  is  made." 

Thig  letter  waa  written  on  a  stock  form  of 
letter  head  which  contained  certain  printing 
on  the  top  and  bottom.  At  the  bottom  it  had 
one  clause  readli^  as  follows: 

"This  proposal  is  made  for  immediate  ac- 
ceptance and  upon  the  understanding  that  if  ac- 
cepted the  following  conditltma  are  agreed  to:** 

The  conditions  agreed  to  then  provide  that 
It  shall  be  subject  to  strikes  or  dehi.vs  beyond 
defendants'  reasonable  control.  This  letter 
was  handed  by  defendant  J.  B.  Klein,  per- 
sonally, to  plaintiff,  McAlister.  The  plaintiff 
and  defendant  bad  some  conversation  both  at 
the  time  the  blueprints  were  submitted  and 
at  the  time  the  proposal  tn  the  form  of  t3» 
letter  above  referred  to  was  made  by  defend- 
ant to  the  plaintiff.  The  plaintiff  tixA  this 
letter  or  proposal  home  with  him,  and  on 
December  8,  1915,  wrote  the  following  letter 


JtJuTof  otlur  cum  sm  same  topic  and  KBT-NTTHBBR  la  all  Kqr-Numbersd  OtgestB  and  Indesie 
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addressed  to  J.  B.  Kldn  Iron  ft  Foundry 
Company,  Oklahoma  Olty.  OkL,  and  deposited 
the  same  tn  tbe  post  office  at  Hugo,  with  the 
postage  prepaid  thereon: 

"GentlemeD:  I  berewltb  accept  your  proposal 
dated  November  2&tb,  1915,  for  furnUhiDg  the 
bridge*  for  Bryan  county  aa  per  plans  and  spec- 
iflcationa.  There  may  be  eome  imall  changes 
ttot  will  affect  the  tonnage,  the  price  for  any 
audi  additiona  or  dednctions  to  b«  the  same  as 
the  tonnage  price  used  tn  your  proposal  as  per 
our  oral  agreement. 

"I  will  send  yon  the  blueprints  as  soon  as 
I  can  agree  with  engineer  as  to  tbe  changes 
which  will  be  within  the  next  two  or  three 
days. 

"Tonra  tmly.'* 

On  December  18,  1915,  ttie  plalnttft  wrote 
the  following  letter  which  was  addressed  to 
the  defmdants  at  Oklahoma  City,  OkL,  and 
d^KMited  It  in  Oie  United  States  post  office 
at  Hugo,  with  tbe  postage  prepaid  thereon: 

"Gentlemen:  I  am  mailing  yon  under  separate 
eoTcr  plans  of  the  Bryan  countj  bridges.  The 
only  changes  to  be  made  in  these  bridges  from 
the  original  plan  la  In  the  rails  of  the  80-ft. 
span  bridge  where  you  will  use  3%ix2s3-16  in- 
stead of  the  3x2x3-16  as  shown  on  tbe  plan; 
and  yon  shall  use  8-ft  18-lb.  I*s  on  tbe  two 
4&-ft.  apana  for  tcq>  chord  instead  of  the  6-ft. 
22% -lb.  aa  shown  on  the  plans. 

**!  am  enclosing  herewith  a  copy  that  part 
of  the  specifications  relating  to  this  work  which 
has  to  do  with  the  fabricatioD  of  the  bridges. 

"Kindly  acknowledge  receipt  of  same. 
"Yours  Tery  truly." 

Defendants  claim  they  never  received  et 
ther  of  these  letters  or  the  plans  and  specifi- 
cations, and  therefore  there  was  no  contract, 
^ley  further  dalm  that  the  letter  of  Decem- 
ber 8tfa  does  not  constitute  an  acceptance, 
but  is  a  counter  propoeltlon.  The  plaintiff 
makes  six  assignments  of  error.  These  may 
all  be  disposed  of  on  the  question  of  giving 
and  refusing  to  give  certain  instructions. 

Plaintiff  testified  he  told  defendants  In  the 
conversation  with  J.  B.  Klein  on  November 
28, 1915,  that  be  had  soit  blueprints  to  other 
manufacturers  of  structural  steel,  and  would 
not  be  able  to  gtve  him  a  definite  answer  on 
bis  proposal  for  about  10  days;  that  he  would 
write  him  as  soon  as  be  had  heard  from  the 
other  companies ;  that  defendant  J.  B.  Klein 
answered  that  "this  would  be  all  right,  or 
words  to  that  effect** 

[1]  If  that  la  true,  defendants  thereby 
waived  the  printed  statement  on  their  letter 
head  to  the  effect  that  this  was  for  Immedi- 
ate acceptance,  and  this  tdiould  have  been 
submitted  to  tbe  Jury  under  proper  Instruc- 
tlcms. 

[2]  like  letter  of  acceptance  written  by 
I^lntlff  on  December  8,  1915.  when  viewed 
in  tbe  light  of  the  testimony  of  J.  B.  Klein, 
does  not  vary  tbe  writtm  proposal  made  by 


"Q.  Did  you  give  Kt.  McAUster  an  estimate 
for  certain  bridges  in  Bryan  county  along  the 
latter  part  of  November,  1916t   A.  Tes  sir. 

"Q.  In  whose  office  did  you  prepare  that  estl* 
mate?  A.  Why  I  gave  him  that  estimate.  I 
met  bim  In  Lisle-Dnnning's  Construction  o^ca, 
I  think,  and  took  that  and  went  over  to  my 
office,  and  figured  them,  and  then  I  handed 
him  tbe  estimate  personally  myself. 

"Q.  To  Mr.  UcAlister?  A.  Yes,  personally 
I  did. 

"Q.  Who  was  present  when  you  figured  Chose 
plans?    A.  I  don't  think  anybody  was. 

"Q.  Was  any  one  present  when  you  gave  that 
estimate  to  Mr.  McAlister?  A,  If  I  remember, 
a  girl  was  there. 

"Q.  Who  was  it?  A.  Yes;  Mr.  Lisle  was 
there,  or  Mr.  Dunning,  I  don't  know  which  one; 
I  ttiink  it  was  Mr.  Lisle,  of  the  lisle-Dunning 
Constmction  Company, 

"Q.  Was  there  any  conversation  between  you 
and  Mr.  McAUster  with  reference  to  the  steel 
that  was  to  be  used,  or  if  there  was  to  be  any 
difference  and  it  was  to  be  used  the  same  as 
designated  on  the  plans?   A.  Yes,  air. 

"Q.  In  whose  office  was  the  conversation?  A. 
I  couldn't  tell  whether  or  not  it  was  at  that 
time  or  when  leaving  there  when  I  put  in  my 
bid,  it  was  one  time  there— I  don't  know  wheth- 
er it  was  in  that  office  or  in  my  office  when  he 
handed  me  the  plans. 

"Q.  Was  there  any  one  present  when  that 
conversation  occurred?  A.  I  conldnt  ted 
whether  or  not  anybody  overheard  us. 

"Q.  Did  you  have  any  conversation  about  the 
—or  tell  tbe  substance  of  that  conversation? 
A.  Well,  it  was  to  the  effect  that  some  section 
of  tbe  steel  called  for  which  I  couldnt  carry, 
and  I  mentioned  that  fact  to  him. 

"Q.  Did  he  make  any  reply  to  that?  A.  He 
stated  that  that  could  be  substituted. 

"Q.  Did  you  point  out  to  bim  what  features 
and  prices  on  it  that  you  didn't  have  in  stock? 
A.  Well— yes,  rit^-weU,  that  was  featore  there, 
there  were  some  angles  and  sections  for  the 
beam  there. 

**Q.  What  was  said?  A.  Well,  he  said  we 
could  use  our  stock;  he  said  be  would  submit 
the  engineer's  drawings,  the  county  engineer's 
drawings,  and  be  wonld  get  him  to  O.  K.  that, 
and  then  he  could  put  in  this  other  stuff;  that 
was  what  be  told  me  in  giving  bis  order." 

It  is  clear  from  this  testimony  that  there 
was  an  oral  agreement  about  some  small 
changes  in  the  dimensions  of  tbe  steel,  and 
plaintiff  was  entitled  to  have  this  submitted 
to  the  jury  under  proper  Instructions.  The 
evidence  Aows  that  tbe  defendants  wrote  a 
letter  on  January  6,  1916,  to  the  Virginia 
Bridge  ft  Iron  Company,  at  Memphis,  Tenn., 
which  indicated  that  defendants  bad  received 
the  plans  and  specifications.  This  letter  stat- 
ed they  had  a  contract  to  furnish  the  steel 
for  these  five  bridges.  On  January  20,  1916, 
they  wrote  the  Virginia  Bridge  Company  of 
Dallas,  Tex.,  which  also  discloses  they  had 
tbe  plans  and  specifications  Some  time 
after  this,  J.  B.  Klein  found  Oie  plans  and 
spedficationa  In  Us  office  In  Oklahoma  City, 


bim.   Ills  testimony  on  direct  axaminatlfm  i  when  ui^ed  by  ttie  plaintiff  to  make  a  aeandi 


Is,  In  part,  as  follows: 


I  for  tbem. 
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[t]  We  think  tbe  conrt  committed  rerera- 
ible  error  Id  refusing  some  of  the  instructions 
asked  for  by  the  plaintiff,  and  as  thU  case 
will  have  to  be  reversed,  and  a  new  trial 
granted,  we  refrain  from  discussing  the  eri* 
dence  farther  than  Is  ahsolutely  necessary  to 
pass  upon  the  question  lovolred.  Under  all 
the  evidence  In  this  case  the  trial  court  should 
have  given  Instruction  Xo.  3  asked  fbr  by  the 
plaintiff,  whldi  Is  as  follows: 

"Yon  are  inatmcted  that  if  yon  believe  and 
find  from  the  evidence  in  this  case  that  de- 
fendants, on  November  29,  1916,  submitted  to 
plaintiff  a  written  proposal  or  offer  to  famish 
the  iron  work  (or  certain  bridges  in  Bryan 
county,  which  plaintiff  was  under  contract  to 
construct,  and  if  you  further  believe  and  find 
from  the  evidence  that  it  was  mutually  under- 
stood between  said  parties  that  plaintilE's  ac- 
ceptance of  said  proposal  was  to  be  sent 
through  the  mails,  and  that  plaintiff  thereafter 
and  on  the  8th  day  of  December,  1915,  accepted 
said  offer  in  writing,  and  deposited  bis  accept- 
ance In  the  United  States  mall,  projierly  ad- 
dressed, and  covered  by  suffident  postage,  the 
contract  was  then  complete,  regardless  of 
whether  said  acceptance  was  received  by  da- 
fendants  or  not.** 

See  Tayloe  v.  Merchants*  Fir©  Insurance 
Co.,  9  How.  890.  13  L.  Ed.  187;  Burton  t. 
United  States.  202  U.  S.  344,  26  Sup.  Ct.  688. 
60  L.  Ed.  1057,  6  Ann.  Oa&  392;  Trounstlne 
T.  Sellers,  35  Kan.  447.  11  Pac.  441;  Egger  T. 
Kesbitt,  122  Mo.  667,  27  S.  W.  385,  48  Am.  St 
Kep.  606. 

Instruction  No.  12.  as  given  by  the  court, 
we  think  fairly  covered  the  measure  of  dam- 
ages under  section  2SB&,  Berised  Idwa  of 
Oklahoma,  1910. 

The  Judgment  of  the  trial  conrt  is  reversed, 
and  this  cause  remanded,  witib  Instructions  to 
grant  a  new  trial. 

HARBISON,  O.  J.,  and  KANB»  JOHNSON, 
and  KGNNAMEB,  JJ.,  concur. 


(SI  Okl.  2S0) 

STINCHCOMB  St  a),  v.  OKLAHOMA  CITY. 

(No.  9852.) 

(Sapreme  Court  of  Oklahoma.  May  10,  1921.) 

(BpUabut  bv  the  Court.) 
I.  Eminent  domain  «=>70,  74— Taking  of  pri- 
vate property  for  public  use  ooRtrolted  by 
oonstltutional    provision;     such  provision 
strictly  oonstmod;  no  property  can  be  taken 
for  public  use  wlthent  compensation. 
The  taking  of  private  property  for  public 
use  is  the  exercise  of  sovereign  power,  and  is 
controlled  in  this  state  by  the  provisions  of 
section  24,  art.  2.  of  the  Bill  of  Blghta  of  onr 
Constitution,  and  these  provisions  must  be  con- 
strued strictly  in  favor  of  the  owner  and  against 
the  condemning  party,  and  until  the  compensa- 
tion baa  been  paid  to  the  owner,  his  property 
cannot  be  disturbed,  nor  his  proprietary  rights 


divested.  Hence  there  can  be  no  legal  takiiic 
under  the  Constitution  until  the  compensation, 
as  fixed  by  the  commissioners,  is  either  paid  to 
the  owner  of  tbe  property  or  into  court  for 
him. 

2.  Eminent  domain  9=:»I24— Damages  mnst  bi 
fixed  as  of  date  of  payment  of  compensstlei, 
and  not  as  of  time  of  report  of  eommissloi. 
en,  and  failure  to  m  otaarge  I*  a  '^bstastlar 

violation  ef  right 
In  a  condemnation  proceeding  to  take  pri- 
vate property  for  public  use,  in  whiich  commli- 
Bioners  were  appointed,  and  on  March  0,  ^17, 
the  said  commissioners  filed  their  report  as  sncb 
commiasioners,  fixing  the  amount  of  the  damafc 
due  to  the  owner  for  such  taking,  and  after- 
wards under  written  stipulation  the  amount 
of  tbe  award  is  paid  to  the  owner  by  tbe  coo- 
demnlng  party,  and  In  pursuance  of  said  lUpn- 
lation,  and  On  April  26,  1917,  said  award  wu 
paid  to  the  owner,  by  the  condemning  party,  tie 
trial  conrt  gave  to  the  Jury,  trying  said  esnse 
on  appeal  from  said  award,  tiie  foUowIng  b- 
struction:  Ton  are  instructed  that  under  the 
evidence  In  this  case  the  appropriation  of  tlie 
land  of  the  defendants  took  place  on  the  9th  day 
of  March,  1917,  and  that  In  fixing  the  damafei 
suffered  by  the  defendants  you  are  to  fix  tbm 
as  of  that  date"— the  said  instruction  being  ex- 
cepted to  by  the  owner  of  tbe  land,  and  the 
same  is  brou^t  to  this  conrt  on  sppeal,  and  i> 
assigned  and  argued  as  error  in  this  court,  M4 
that  the  giving  of  said  Instruction  wherein  ths 
time  of  the  appropriation  of  the  owner's  prop- 
erty and  fixing  the  time  as  of  which  the  value 
of  the  property  is  to  be  estimated  to  be  as  ef 
the  date  of  the  filing  of  the  report  of  the  com- 
missioners, and  on,  to  wit,  March  9,  1917,  in- 
stead of  fixing  the  time  of  the  appropriatioB 
of  the  property  and  as  of  which  the  value  ef  the 
property  taken  is  to  be  estimsted,  to  be  the 
date  that  the  money  was  paid  to  the  owner, 
and  on,  to  wit,  April  25,  1917,  constitutes  a 
substantial  violation  of  n  constitutional  rf^ 
of  the  owner  of  the  property  condemned,  sod 
is  therefore  reversible  error.  Section  6005^ 
Rev.  Laws  1910  tdtinff  Words  and  Phrastl» 
Second  Series,  "Substantisl"). 

Appeal  from  the  District  Court,  Oklahoma 
County;  John  W.  Hayson,  Judge. 

Proceedings  by  the  city  of  Oklahoma  Oily 
against  Lee  Stlnchcomb  and  another  to  con- 
demn property  for  watei^vorks  purposes. 
From  the  Judgment,  defeodanta  iq»peaL  Be- 
versed  and  lemanded. 

See^  also,  197  Pac.  4S7. 

G.  A.  Paul  and  T.  Q.  Chambers,  both  U 
Oklahoma  City,  for  plaintiffs  In  error. 

Charles  H.  Ruth  and  O.  L.  Price,  both  of 
Oklahoma  City,  for  defendant  in  error. 

EUTINQ,  J.  This  suit  Is  the  outgrowth  of 
a  condemnation  proceeding  commenced  in 
the  district  court  of  Oklahoma  county,  Okl., 
by  the  city  of  Oklahoma  City,  to  condemn 
83.77  acres  of  land  belonging  to  the  plaintiffs 
In  error,  Lee  Stlnchcomb  and  Sarah  A. 
Stlnchcomb,  to  be  used  by  the  dty  for  con- 


4te9»Fw  ethw  easss  see  same  toplo  and  KBT-MUHBSR  In  aU  Kflir-Nainb«rad  DIcBsts  and  ItodtMs 
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stnictlsg  a  aoritem  ot  watervrwks  to  be  used 
tsr  said  dty. 

The  peddon  for  condemnatloii  -by  the  city 
was  filed  on  the  2d  day  of  February,  1917. 
Commissioners  were  appointed  and  took  the 
oath  of  office  on  March  6, 1917,  and  on  Mardi 
9.  3A17,  said  commlsslonerB  filed  their  report 
In  the  district  court,  wherein  they  allowed 
the  sum  of  $5,711.60  as  the  ralne  of  the  land 
taken  and  the  additional  sum  of  $600  result- 
ing as  consequential  damages  by  reason  of 
the  appropriation,  making  a  total  of  $6,211,60. 

On  the  2d  day  of  April,  1917,  the  defend- 
ants below  filed  their  demand  for  a  Jnry  trial 
Before  said  cause  was  tried  a  stlpnlatlfni  was 
entered  Into  by  the  parties  whereby  the  dty 
paid  the  amount  of  the  award  directly  to  the 
defendants  wittiont  j^ndlce  to  the  il^ts  of 
either  party,  and  In  lieu  of  the  payment  of 
the  award  to  the  derk.  The  payment  was 
made  on  the  26th  day  of  April,  1917.  The 
cause  came  on  fbr  trial  the  20th  day  of  Sep- 
tember, 1917,  before  Hon.  John  W.  Hayson, 
judge. 

On  the  2Sth  da7  of  September,  1917.  the 
jury  returned  a  verdict  In  favor  of  ttie  de- 
fendants below,  plalotiCTs  in  error  herein, 
In  whldi  were  fixed  the  sum  of  $7,680.30  for 
the  land  taken  and  $2,460.70  for  daraf^ 
to  the  ranalnder,  making  the  total  anunmt  of 
ttie  verdict  $10,000.  A  motion  for  a  new 
trial  was  filed,  and  the  same  was  overruled. 
Appeal  to  this  conrt  was  prayed  for. 

The  petition  in  error  contains  the  follow- 
ing  assignments  of  error: 

"Pirit.  That  the  said  court  erred  In  overrul- 
ing the  motion  of  plaintiffB  In  error  for  a  new 
trial. 

"Second.  That  the  Judgment  of  the  court  Is 
not  snstaioed      the  law. 
"Third.  That  the  Judgment  of  the  court  is  not 

sustained  by  the  evidence." 

nie  plaintiffs  In  error,  defendants  below, 
have  perfected  their  appeal  in  this  court  by 
filing  a  case-made  and  their  petition  in  error. 
They  have  also  filed  a  brief  in  support  of 
their  petition  In  error. 

The  plaintiffs  below,  defendants  In  error 
herein,  have  not  filed  their  brief  and  have 
diawn  no  cause  to  this  conrt  for  sucb  failure. 

To  get  the  contentions  of  the  plaintiffs  In 
error  set  forth  herein,  we  will  quote  the  fol- 
lowing pOTtlon  of  the  plaintiffs  in  error's 
M^,  found  on  pages  6  and  6: 

"The  lower  coort  In  the  trial  of  this  case, 
among  other  instmctlons,  gave  instmctlon  No. 
B,  directing  the  jury  to  consider  the  9tb  day 
of  March,  1917,  as  the  date  of  the  approprla* 
tion  and  the  date  upon  which  to  fix  the  amoaut 
of  the  damages  then  dae  to  the  defendants,  said 
instniction  No.  8  being  as  follows:  'You  are 
instrscted  that  under  the  evideuce  in  the  case 
the  appropriatiou  of  the  land  of  the  defend- 
ants took  place  on  the  9th  day  of  March.  1917, 
and  that  in  fixing  the  damages  solfered  by  the 
defendants  yon  are  to  fix  them  as  of  that  date.* 
To  the  civing  «(  this  Instmction  the  daf endants 


excepted  for  the  reason  that,  as  we  understand 
the  law  of  eminent  domain.  It  was  an  errone- 
ous instruction. 

"The  eommlssioners  who  were  appointed  on 
the  6tb  day  of  March.  1917,  did  file  their  re- 
port on  the  0th  day  of  March,  1917.  At  the 
time  the  condemnation  proceeding  was  begun 
the  defendants  bad  some  SO  acres  planted  in 
wheat,  and  on  the  9th  day  of  March  the  same 
was  about  2%  months  from  maturity.  (See 
R.  p.  80).  This  wheat,  on  the  0th  day  of  July, 
1917.  was  sold  for  the  sum  of  $5,073.11.  (See 
R  p.  421.)  And  for  the  purpose  of  ascertain- 
ing what  the  value  of  the  growing  crop  was  at 
the  time  of  taking  dates  become  a  very  Im- 
portant matter,  for  the  wheat  waa  ready  to  ma- 
ture on  or  about  the  25th  day  of  May,  1917. 
so  that  the  value  of  the  wheat  on  March  9, 
1917,  wonid  have  been  an  entirely  different  val- 
ue than  on  Aprif  2Si  1917,  the  date  wheo,  as 
defendants  contend,  the  dty  appropriated  this 
land  to  public  use. 

"The  court  below  denied  the  defendants  the 
right  to  show  the  value  of  the  wheat  on  the 
2Sth  day  of  April,  1917,  and,  as  heretofore 
stated,  limited  the  Jury  in  the  consideration  of 
the  damages  to  be  allowed  to  the  defendants  by 
express  Instruction,  to  the  time  of  the  fiUag  of 
the  report  by  the  commissioners  appointed  in 
the  condemnation  proceeding.  The  defendants 
maintain  that  this  was  error  of  law  occurring 
npmi  the  trial,  to  which  they  doly  excepted." 

The  following  is  section  24  of  article  2 
of  our  Constitution,  pertaining  to  the  taking 
of  private  property: 

"Sec.  24.  Private  property  shall  not  be  taken 
or  damaged  for  public  use  without  Just  com- 
pensation. Such  compensation,  irrespective 
of  any  benefit  from  any  imprOTementa  propos- 
ed, shall  be  ascertained  by  a  board  of  com- 
missioners of  not  less  than  three  freeholders. 
In  each  manner  as  may  be  prescribed  by  law. 
*  *  *  The  eommlsdoners  shall  be  selected 
from  the  regnlar  jury  list  of  names  prepared 
and  msde  as  the  Legislabire  shall  provide.  Any 
party  aggrieved  shall  have  the  right  of  appeal, 
without  bond,  and  trial  by  Jury  in  a  court  of 
record.  Until  the  compensation  shall  be  paid  to 
the  owner,  or  into  court  for  the  owner,  the 
property  shall  not  be  disturbed,  or  the  propri- 
etary rights  of  the  owner  divested.  When  pos- 
sesdon  is  taken  of  property  condemned  for 
any  public  use,  the  owner  shall  be  entitled  to 
the  immediate  receipt  of  the  compensation 
awarded,  without  prejudice  to  the  right  of  ei- 
ther party  to  prosecute  further  proceedings  for 
the  Judicial  determination  of  the  sufficiency  or 
insufficiency  of  such  compensation.  The  fee 
of  land  taken  by  common  carriers  for  right  of 
way,  without  the  consent  of  the  owner,  shall  re- 
made in  such  owner  subject  only  to  the  use 
of  which  it  is  taken.  In  all  cases  of  condem- 
nation of  private  property  for  public  or  pri- 
vate use,  the  determination  of  the  character  of 
the  use  shall  be  a  judicial  question." 

In  their  brief  the  plaintiff  In  error  rely  up- 
on the  following  portion  of  the  above-quoted 
section  of  the  Constitution  as  being  determin- 
ative of  the  time  when  the  damage  should  be 
estimated,  the  time  of  appropriatloii,  and 
that  being  the  time  of  payment: 
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*nJntfl  Uie  compensation  sbaU  be  paid  to  the 
owner,  or  into  court  for  the  owner,  the  prop- 
erty iliaU  not  be  cBstnrbed,  or  the  proprietary 
riffhta  of  the  owner  divested.? 

TbB  court;  In  hla  Instmctlfm  to  the  Jury* 
and  being  InBtmctUm  No.  8,  and  wbidi  la  pat- 
ticnlarly  ccunplalned  of  by  the  plalntl£b  in 
error,  fixed  the  9th  of  March,  1917,  as  the 
date  as  ot  which  Ow  damages  are  to  be  fixed 
as  snftered  by  the  defendants  below,  plaln- 
tlffia  In  error  herein. 

The  plaintifb  In  error  contoid  that  the 
damages  soffered  by  the  defmdanta  below, 
plaintiffs  In  error  herein,  should  be  fixed  as 
of  April  25,  1917,  the  date  that  the  moneys 
.were  paid  to  the  landowner. 

The  question  raised  her^  is  am  whlcb 
it  does  not  appear  that  this  court  has  ai 
yet  erer  decided,  unless  it  be  held  to  have 
been  decided  In  the  case  of  Edwards  v. 
Thrash,  hereinafter  dted  and  quoted. 
.  II]  In  addition  to  the  section  of  tile  Oon- 
stltntion  heretofore  quoted,  sections  1400 
and  1401  of  the  Rerlsed  Laws  of  1010;  vol. 
1,  aie  also  relative  to  the  taking  of  private 
pn^rty  for  public  use.  The  chapter  Is  <» 
corporations  and  railroads,  and  eectlon  1404 
makes  them  applicable  to  all  corporations 
having  the  right  of  eminent  domain,  niese 
statutory  provisions  are  binding  unless 
found  to  contravene  the  provisions  of  the 
Ccmstltutlon.  Section  1401  provides  that  the 
owner  Is  oititled  to  his  cMnpeosation  when 
possession  of  property  condnnned  Is  taken. 

The  inference  to  be  drawn  from  this  would 
be  that  any  entrance  upon  the  propco-ty  by 
the  one  condemning  before,  payment  of  award 
would  be  a  trespass. 

Justice  Wllllaibs,  in  the  case  of  Edwards  v. 
Thrash,  26  Okl.  486,  100  Pac.  837.  138  Am. 
St  Rep.  975,  discussing  the  cited  provision 
of  the  Constitution  on  taking  of  private 
property  for  public  use,  uses  the  following 
language ; 

"Whilst  the  first  clause  of  section  24,  art.  2, 
supra,  provides  that  private  property  shall  not 
be  takeo  or  damatred  without  Just  compeDsatton, 
an  Bccompanylog  clause  in  the  same  section 
provides  that,  antil  compensation  shall  be  paid 
to  the  owner  or  into  court  for  the  owner,  th^ 
property  of  the  owner  shall  not  be  disturbed 
or  the  proprietary  rights  of  the  owoer  divested. 
Does  this  latter  dause  require  compensation 
to  be  paid  to  the  owner  or  into  the  court  for 
the  owner  where  the  damages  are  merely  con- 
sequeatinl?  The  word  'disturb,'  according  to 
Mr.  Webster,  means  *to  interrupt  a  settled  state 
of,'  and  according  to  the  same  authority  'pro- 
prietary' means  'belonging  or  pertaining  to  a 
proprietor,  conridered  as  property,  owned*:  and 
the  words  *tbe  property  shall  not  be  disturbed 
or  the  proprietary  rights  of  the  owner  divest- 
ed" seem  to  mean  that  possession  thereof  shaD 
not  be  taken,  nor  hla  property  taken,  nor  shall 
the  title  thereof  be  divested,  until  compensa- 
tion therefor  has  been  first  paid  to  the  owner 
or  into  court  for  the  owner.  This  was  the  coa- 
troIUoc  constroction  In  the  state  of  Biiasoori 


at  the  time  of  the  adoption  of  this  clanse  in  the 
Oklahoma  Constitution,  and,  when  there  was 
no  snch  provision  in  force  in  any  other  state 
wliere  a  contrary  craatrnetion  prevailed,  that 
ot  the  highest  conrt  of  Uluonri  should  be  «•• 
pedally  perauaslve." 

Tb»  crop  ct  wheat,  as  we  gather  from  the 
record,  was  upon  the  land  actually  taken  by 
the  dty,  and  the  measure  of  damages  that 
seems  to  have  been  followed  was  the  value 
of  the  lands  taken  as  a  fee.  We  find  cbe 
following  rule  laid  down  In  the  note  found 
on  page  7S0  of  16  Cyc. : 

"If  the  owner  recovers  damages  measured 
by  the  entire  valne  of  the  property  ho  is  not 
entitled,  In  addition,  to  the  amount  of  the 
rentaL** 

See  Ireland  v.  Metropolitan  EL  By.  Co.,  S2 
N.  T.  Super.  Ot.  450. 

We  find  the  following  4m  pages  768  and 
759  of  16  Cyc: 

*'Io  detmntnlng  the  compensation  or  damage 
ea  to  which  a  person  Is  entitled  whose  land  or 
a  part  thereof  has  been  taken  under  the  power 
of  eminent  domain,  It  is  proper  to  consider  the 
value  of  crops,  trees,  grass,  etc.,  growing  on  the 
land  at  the  time  of  the  taking  and  thereby  in- 
jured or  destroyed.  So  a  lessee  is  entitled  to 
the  value  of  crops  which  are  Injured  or  de- 
stroyed by  the  appropriation  of  the  leued  preta- 
isea  for  a  public  improvement." 

[2]  Hoice  the  rule  for  recovery  seons  to 
be,  as  we  deduce  it  from  the  statement  of 
these  two  proposltfons.  the  market  value  ct 
the  land  taken  at  the  tSxae'  at  the  taking, 
and.  In  arriving  at  such  market  valuer  the 
growing  cn^  may  be  taken  Into  coaAda- 
atlon  in  fixing  that  value.  Hence  the  con- 
dition of  the  crops  at  the  time  of  the  taking 
is  an  Important  factor  to  be  considered. 

The  rule  seems  to  be  laid  down  In  15  Ore. 
p.  719.  In  the  following  language: 

"The  fundamental  doctrine  that  private  prop- 
erty cannot  be  taken  for  public  use  without 
just  compensation  requires  that  the  owner  diall 
receive  the  market  value  of  his  property  at  the 
time  of  the  taking.  Upon  this  the  courts  are 
well  agreed,  but,  owing  to  the  diversity  of  the 
various  statutes  in  the  several  states,  there  is 
much  apparent  conflict  upon  the  question  of 
what  constitutes  a  taking  within  the  meaning 
of  the  rule.  Generally  speaking,  the  land  may 
be  regarded  as  taken  at  that  moment  when  by 
the  terms  of  the  statute  the  owner  is  divested 
of  his  title  and  it  vests  in  the  condenming  par- 
ty." 

The  following  is  from  16  Oyc  pp;,  78S,  786: 

"It  is  a  rule  of  universal  application  that 
title  does  not  pass  out  of  the  owner  ud  vest 
in  the  condemning  party  ustfl  payment  of  com- 
pensation for  the  property  taken,  where  pay- 
ment before  taking  is  expressly  required  by  the 
Constitution,  or  where  the  Constitntion  requires 
as  a  prerequisite  to  the  taking  that  payment 
shall  be  made  to  the  owner  or  into  court  for 
him,  or  wheie  the  chartar  gi  the  condamnlog 
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compaof  or  general  ttatutes  relating  to  emi- 
nent domain  contain*  the  express  provision 
that  title  BbaU  remain  in  tlie  owner  until 
eompeoutioD  it  paid.  So  under  Constitution* 
which  contain  no  expresa  requirements  that 
pajment  shall  precede  taking,  but  prohibit  the 
takins.  of  prirate  property  for  public  uee  with- 
out Jiut  compeniatlon,  title  does  not  pass  be- 
fore paTment,  except  where  the  statute  ex- 
preaslj  proridea  that  title  ahall  pass  before 
compensation  and  make  adequate  and  certain 
provision  for  such  compensation.  Where  the 
award  haa  been  paid  anid  accepted,  title  or  an 
eaaement.  as  the  case  may  be,  veiU  In  the 
condemning  part7>" 

See,  alao,  autbwltleB  dted  In  the  notes 
imder  the  above  ^notation  fnun  Uie  text  of 
Cyc 

The  fbllowing  is  note  78  fotmd  on  xtage 
786,  16  07C.: 

"Where  an  appeal  ia  taken  from  the  award  of 
appraisers,  parment  to  the  clerk  of  the  damag- 
es awarded  operates  only  as  a  license  to  the 
railroad  company  to  take  possession  of  the 
lands  ao  appropriated.  The  title  thereto  does 
not  rest  in  the  company  nntil  it  has  fully  paid 
the  damages  finally  assessed  and  adjudged  in 
favor  of  the  owner  npon  the  final  determination 
of  the  appeaL  Terre  Huite,  etc^  By.  Co.  t. 
Crawford.  100  Ind.  6fiO;  Lake  Brie,  etc:.  By. 
Co.  T.  finaey,  87  Ind.  614." 

To  the  same  effect  are  the  f<dlowtng  cases: 
Bees  T.  Oblcago,  88  111.  322;  Jones  Miller. 
(Va.)  23  a  B.  36;  Southern  By.  Co.  t.  Gregg. 
101  Va.  308,  48  8.  B.  670;  Bensley  t.  Moun- 
tain Lake  Water  Co.,  18  CaL  307. 73  Am.  Dec 
B76;  California  Southern  By.  Co.  t.  Oolton 
Land  A;  Water  Co.,  2  Pac.  38.^ 

The  taking  of  private  property  for  public 
use  being  against  the  will  of  the  owner  and 
by  force  of  law,  the  provisions  of  the  law 
must  be  strictly  complied  with.  See,  in 
this  connection,  Watklns  v.  Board  of  Cora- 
mlsetoners  of  Stephens  County,  174  Pac«  523; 
also  case  of  BCTsley  ^  aL  v.  Mountain  Lake 
Water  Co.  heretofore  cited. 

If  the  rule  established  by  the  Indiana 
cases  is  accepted  as  the  true  rule,  and  that 
the  nature  of  the  right  acquired  by  the  con- 
demDlng  corporation  up  until  Just  compeu- 
satioD  Is  determined  by  the  jury  is  merely 
a  license,  and  that  t(tle  does  not  become  died 
until  the  compensation  is  Anally  determined 
and  paid,  we  can  see  no  reason  .why  the  own- 
er could  not  show  the  condition  of  his  crops 
and  bearing  on  the  question  of  value  up 
until  the  time  of  trial,  because  tbere  would 
be  no  flnal  taking  until  that  time,  under  this 
rule.  We  are,  however,  not  deciding  that 
proposition.  The  plaintttf  in  error  is  not 
contfudlng  that  he  Is  entitled  to  show  the 
condition  of  the  crop  after  the  25th  of  April, 
bat  only  up  until  that  time. 


^fteportad  Hi  fuU  Itt  the  Paelfla  Reporter;  re- 
ported Ks  a  memormndam  dsdsion  vlthout  epla- 
Is  H  CaL  xvU. 


The  rule  seems  to  be  discussed  fully  In  the 
following  case:  Lafferty  v.  Schuylkill  River 
East  Side  Ry.  Co.,  124  Pa.  297,  19  AtU  869, 
3  L.  R.  A.  124,  10  Am.  St.  Bep.  587 : 

"When  a  railroad  company  locate*  Its  lines 
of  road  over  the  lands  of  private  owners,  it  se- 
cures thereby  a  right  to  enter  upon  and  oecu- 
py  the  land  covered  by  such  location. 

"The  actual  entry  cannot  be  made  until  the 
damages  accruing  to  the  owner  shall  be  paid  or 
secured;  but  the  means  for  ascertaining  the 
damages  are  provided  by  law,  where  the  inrties 
cannot  agree  upon  them;  and  the  owner  cannot 
prevent  the  exercise  of  tiie  ri^t  ot  eminent 
domahi  by  the  company. 

"But  while  the  owner  has  notice,  by  the  loca- 
tion of  the  road  over  his  lands,  of  the  purpose 
of  the  company  to  appropriate  ao  much  as  the 
Une  of  the  road  covers,  he  has  no  notice  of  the 
time  when  actual  possession  will  be  required. 
Be  may  doubtless  abandon  the  land  covered 
by  the  line  as  located  to  the  company  and  pro- 
ceed to  have  his  damages  assessed;  or  he  may 
wait  for  the  company  to  take  the  initiative  and 
continue  meantime  to  occupy  and  cultivate  it. 
If  he  takes  the  latter  branch  of  the  alternative, 
the  crops  planted  after  the  location  and  before 
notice  or  bond  given  by  the  railroad  company 
are  proper  subjects  for  compensation. 

*^be  reason  for  this  is  that  it  may  be  months 
or  even  years  after  the  location  of  the  line  be- 
fore the  company  will  he  ready  to  enter  npon 
the  land  for  parposea  of  eonstraetion  or  to 
take  the  steps  necessary  for  the  asseasment  of 
damages,  and  the  owner  has  a  right  to  remain 
in  possession  until  actual  appropriation  of  his 
land  by  the  company.  This  was  held  in  GQmore 
V.  Pittsburgh  Railroad  Company,  104  Pa.  276, 
and  has  been  recognized  in  other  cases. 

"If,  therefore,  Krider  had  made  no  lease  of 
his  land,  but  continued  to  cultivate  it  himself, 
he  would  have  been  entitled  to  claim  damages 
as  well  for  the  loss  of  growing  crops  as  for  the 
injury  done  to  the  land,  provided  the  crops  had 
been  planted  before  bond  given  or  notice  of  an 
intent  to  enter  npon  the  construction  ol  the 
road." 

Also  the  case  of  Gllmore  t.  ^ttsburgh,  etc. 

By.  Co.,  104  Pa.  281: 

"The  whole  work  In  constmcting  the  road  on 
the  land  of  the  plaintius  was  in  the  month  of 
June,  1879.  Com  and  potatoes  were  then  grow- 
ing on  it.  They  were  probably  planted  in  April 
or  May.  Their  destruction  In  making  the  road 
was  claimed  as  an  item  of  damage.  The  evi- 
dence covered  by  the  second  assignment  ap- 
pears to  have  been  admitted  under  the  view, 
that  no  damages  should  he  allowed  for  this 
item,  if  the  plaintiffs  knew  when  planting  them 
that  stakes  indicating  location  had  previously 
been  set  there,  and  the  defendant  was  engaged 
in  constructing  the  road  on  adjoining  lends. 

"This  is  a  misapprehension  of  the  law.  under 
the  undoubted  facta  of  the  case.  Conceding 
that  Ftakes  had  been  set  on  the  ground  either  in 
1868  or  1860,  or  not  until  1871,  or  at  each  time, 
as  it  Is  shown  two  lines  were  run,  the  defend- 
ant thereby  acquired  no  right  to  take  posses- 
sion and  occupy  the  lands.  Actual  payment  of 
damages  or  security  therefor  duly  approved 
muat  precede  the  taking.  The  plaintifh  were 
onder  no  lapl  obligation  to  refrain  from  using 
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their  property  1^  muon  of  uj  expectatkm 
that  tile  defendant  might  afterwards  take  It. 
Although  title  compensation  is  QsnaUy  calied 
damages,  yet  it  I|  in  fact  the  consideration  or 
price  of  t  privilege  purchased.  Until  the  com- 
pany made  a  permanent  location,  it  was  not  lia- 
ble for  damages  under  the  statate.  When  these 
crops  were  planted  it  had  not  made  such  loca- 
tion, nor  bad  it  given  the  required  security. 
The  bond  was  not  filed  until  in  June,  1879; 
whether  before  or  after  the  land  was  taken,  or 
when  the  bond.waa  approved,  does  not  appear. 
The  defendant  acquired  no  right  to  the  poases- 
sioD  until  the  security  was  approved  by  the 
court  of  common  pleas.  If  the  plaintiffs  had 
refrained  from  using  their  lands  for  the  eight 
or  ten  years  which  intervened  between  the  run- 
ning of  the  first  line  and  the  final  location  of 
the  road,  it  is  very  clear  they  could  not  have 
recovered  damages  for  that  interval  of  time. 
Until  final  location  was  made*  tiie  defendant 
ma  not  in  position  to  compel  a  sale  of  the 
privilege.  Without  payment  or  security  It  has 
no  right  to  take  possession.  Prior  thereto  the 
plainliETs  full  right  to  the  enjoyment  of  their 
property  remained  unimpaired.  It  follows  the 
court  erred  in  receiving  tiie  evidenee  covered  by 
the  second  aasignmenL" 

It  might  be  Boneated  that  since  the  plain- 
tilt  In  error,  defendant  betow,  baa  failed  In 
Ilia  brief  to  set  oot  Xrom  the  record  and 
proofs  sacb  s  state  of  facts  as  indicate  that 
the  giving  of  tne  Instmctiott  No.  8,  com- 
plained of;  worked  matnlal  injury  to  the 
plaintiff  'in  error,  and  that,  ednce  be  failed 
to  do  this,  this  court  can,  therefore,  act  upon 
ttie  presumption  that  no  material  Injury 
was  done,  and  hence  that  the  error  was  barm- 
less. 

We  do  not,  bovrever,  view  this  to  be  the 
law.  Onr  statute  on  harmless  error  Is  sec- 
tion 600S,  B.  L.  1910,  vol.  2,  and  reads  aa 
fbllows: 

"No  judgment  shall  be  set  aside  or  new  trial 
granted  by  any  appelate  court  of  this  state 
in  any  case,  civil  or  criminal,  on  the  ground  of 
misdirection  of  the  jury  or  the  improper  admis- 
sion or  rejection  of  evidence,  or  as  to  error  in 
any  matter  of  pleading  or  procedure,  unless,  in 
the  opinion  of  the  court  to  which  application 
is  made,  after  an  exa'minstion  of  the  entire 
record,  it  appears  that  the  error  complained  of 
tias  probably  rej>ulted  is  a  miscarriage  of  jus- 
tice, or  constitutes  a  substantial  violation  of  a 
constitutional  or  statutory  right." 

We  bave  not  examined  the  entire  record. 
We  have  examined  It  partially.  The  record 
Is  very  long.  A  great  deal  of  proofs  were 
given  pro  and  con  upon  the  value  of  the  land. 
We  cannot  say  from  what  examination  we 
have  made  that  the  instruction  was  harmless, 
and  did  not  probably  result  In  a  miscarriage 
ct  justice.  Tbey  proved  that  the  wheat  madb 
something  over  23  busb^  per  acr&  Wbo 
can  say  that  the  limiting  of  the  jury  to  Hardi 
9,  1917,  did  not  probably  resist  In  a  mis- 
carriage of  justice; 

This  provision  of  the  statute  has  thia  alter- 
native provision: 


**0r  constitutes  a  substantial  violation  of  a 
constitutional  or  statutory  right" 

Onr  contention  Is  that  this  lart  provlstoii  la 

imperative  and  exclusive  of  ttie  preceding  pn>- 
vision.  The  question  raised  by  this  assign- 
ment of  error  la  that  a  substantial  constitu- 
tional right  of  this  plaintlflt  in  error  was 
violated  bgr  this  instruction,  and  die  only 
question  la:  Was  It  a  substantial  vlolatlonl 
4  Words  and  Phrases,  New  Series,  p.  751^  de- 
fines "substantial"  aa  follows: 

"'Substantial*  means  *belonging  to  a  sub- 
stance; actually  existing;  real;  •  •  *  not 
seemiiug  or  imaginary;  not  illusiva,  real;  sol- 
id; true;  veritable.*  Older  v.  State,  60  Soutb. 
374, 162  Ala.  41.  citing  Webst.  Int  Diet" 

The  following  is  from  87  Cyc.  p.  607: 

"As  used  in  reference  to  the  right  of  a  party 
to  an  action  to  appeal  from  an  order  affecting 
a  substantial  right  an  essential  legal  right, 

not  merely  a  technical  one ;  something  to 
which,  upon  proved  or  conceded  facts,  a  party 
may  lay  claim  as  mstter  of  law,  which  a  ooort 
may  not  legally  refuse,  and  to  which  it  can  be 
seen  that  the  party  is  entitled,  within  the  well- 
settied  rules  of  law;  some  legal  right  to  which 
the  party  wbo  appeals  claims  to  be  entitied; 
a  legal  rl^t;  one  which  la  protected  by  law. 
Substantial  Right;  Law  Depriving  Accused  of 
an  Ez  Post  FaetOk  see  Constitutional  Law,  8 
Cyc  1081." 

Under  the  above  definition  of  a  suixstan- 
tial  right  it  would  seem  that  what  Is  meant 
by  a  substantial  violation  of  a  statutory  or 
constitutional  right  would  be  a  violation  of  a 
right  granted  by  statute  or  by  constitutlcmal 
provision,  and  Is  sucb  a  right  that  a  party  in 
interest  may  Invoke  It  and  upon  the  request 
the  court  has  no  discretion  but  to  grant  it 
and  hence  the  refusal  to  grant  the  request 
is  error,  and  it  would  seem  this  is  so  without 
regard  to  whether  the  refusal  did  or  did 
not  affect  the  Interests  of  the  one  asking  it 

The  plaintiff  in  error  contends,  in  his 
brief,  that  this  Instruction  was  preladidaL 
If  the  Constitution  means  that  the  property 
cannot  be  taken  by  the  city  until  compensa- 
tion therefor  has  beea  paid  nor  the  proprie- 
tary rigbta  disturbed,  nor  titie  taken  without 
the  compensatloQ  being  first  paid,  then  wby 
is  It  not  a  substantial  invasion  of  a  con- 
stitutional right  of  .this  plaintiff  when  tbe 
Jury  is  denied  the  right  to  consider  tbe 
value  of  said  land  up  until  the  title  passed? 

Tbe  followii^  Is  instruction  No.  6k  given 
by  tbe  trial  court: 

Ton  are  tnatrueted  that  In  detormlidng  tta 
tdr  market  value  of  the  land  taken.  It  is  your 
duty  to  take  into  consideration  the  value  of 
the  growing  wheat  crop  upon  the  land,  and  in 
determining  tbe  value  of  said  crop  yon  are  in- 
structed that  the  wheat  crop  was  a  part  of  the 
real  estate  at  the  time  that  it  was  taken,  but 
it  would  be  your  duty  to  determine  and  fix  what 
was  the  rea>ionabIe  market  value  of  said  grow- 
ing wheat  crop  at  the  time  the  land  was  takes 


Digitized  by  Google 


QU)- 


SrmcaCOMB  r.  OKIiAHOUA.  GITT 

(ItPS  p.) 


613 


In  order  to  determine  the  f^r  market  value  of 
eaid  crowing  wheat  crop  at  the  time  the  land 
was  taken  in  order  to  determine  the  fair  mar- 
ket valiit  of  the  land.  And  in  thia  connection 
joa  are  instructed  that  certain  evidenee  has 
been  permitted  to  s«  to  yon  with  reference  to 
the  cost  of  preparing  the  gronnd  and  sowins 
the  crop  and  the  amount  of  the  yield.  This  evl- 
dence  was  permitted  to  go  to  you  only  for  the 
purpose  of  determioing  the  fair  msrket  Talne 
of  Uie  land  at  the  time  that  it  was  taken,  and 
the  Tftlae  of  the  crop  actually  harvested  would 
not  be  the  measure  of  damages,  bat  the  meas- 
are  woald  be  the  fair  market  value  of  said 
growing  crop  together  with  the  land  in  the 
condition  it  was  at  the  time  it  was  taken  bj  the 
jdaintifF. 

"Given  and  axcepted  to  by  Deft 

"John  W.  HaywMi,  Jodg*." 

In  this  Instruction  the  court  gives  tlie 
measare  of  damages  and  Instmcts  the  Jury 
as  to  what  is  to  control  them  In  considering 
the  growing  crop.  Referring  to  the  proofs 
that  were  permitted  to  go  to  the  Jury  per- 
taining to  said  crop,  the  court  tells  the  Jury 
that,  In  considering  the  crop  for  the  purpose 
of  estimating  the  value  of  the  land  taken, 
he  Instmcts  them  to  consider  the  reasonable 
market  value  of  the  growing  wheat  crop  at 
the  time  the  land  was  taken  In  order  to  de- 
termine tlie  fair  market  value  of  the  land. 

Then  the  court  follows  this  instruction  up 
by  giving  the  objectionable  instruction  No.  8, 
by  fixing  the  time  of  the  taking  or  appropria- 
tion of  the  land  to  be  at  a  time  entirely 
different  under  the  facts  in  this  case  than 
that  which  the  Constitution  says  tliat  there 
can  be  ■  lega^  taking;  hence  the  giving  of 
Instruction  No.  8  cannot  be  held  to  be  In 
good  reason  anything  bat  a  substantia]  viola- 
tion of  a  substantial  constltutlwal  right  of 
the  plalntlfF  In  error  herein. 

If  the  wheat  crop  bad  matured  prior  to 
April  25,  1917,  the  plaintiff  In  error  would 
have  bad  the  right  to  have  harvested  and 
dlQMsed  of  said  crop.  He  had  the  proprie- 
tary right  to  and  owned  the  wheat  crop  until 
April  2S»  1&17.  It  Is  the  duty  of  this  court, 
as  Uie  writer  of  this  <vlnlon  views  it,  to 
Interpret  the  rights  of  this  plaintiff  in  error, 
under  this  OHiatitntional  provision,  and  apply 
the  correct  rule.  The  market  value  should 
be  determined  as  of  the  date  of  the  taking, 
■nd  under  our  Constitution  the  taking  la  not 
until  the  mmey  is  paid. 

Tba  me,  -wbm  fixed  this  court  might 
sometimee  work  to  the  advantage  of  the  con- 
demning party  and  sometimes  to  the  advan- 
tage of  the  owner  of  the  property,  and,  when 
the  rule  In  flxej.  by  this  court  then  it  Is  as 
■mcb  the  ccnstltDtlonal  right  of  one  party 
and  a  matter  of  right  to  invoke  the  rule 
as  the  other,  and  as  either  may  deem  involves 
Ids  interest,  and,  when  ettbar  m>  tarokm  U, 
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they  are  entitled  to  It  as  a  matter  of  strict 

legal  right 

We  quote  the  following  from  the  case  of 
Twin  Lakes  H.  Gold  Mln.  Syndicate  t.  Col- 
orado M.  Ry.  Co.,  quoting  from  page  6  of  16 
Colo.,  fnntt  page  260  of  27  Pac: 

"It  is  ably  urged  In  argument  tibat  the  third 
and  fifth  instmctloni  were  erroneous  in  the 
clansee  vbere  it  was  said  that  the  value  of  the 
land  taken  and  the  damages  to  the  residue 
Bhoald  be  assessed  'in  accordance  with  the  sit- 
uation of  the  property  and  conditions  existing 
at  that  time,*  vis.  at  the  date  of  filing  the  peti- 
Idon.  The  language  in  our  Code  of  Civil  Proce- 
dure, i  263,  is:  'In  estimating  the  value  of  all 
property  actually  taken,  the  true  and  actual 
value  thereof  at  the  time  of  the  appraisement 
shall  be  allowed  and  awarded,'  etc.  The  statute 
is  imperative,  and  the  iniitruction  is  in  viola- 
tion of  it  and  technically  incorrect  In  view 
of  what,  according  to  the  record,  'the  evidence 
tended  to  ebow,*  we  cannot  say  the  error  was 
harmless.  Whether  or  not  there  was  any 
change  of  value  between  the  date  of  the  petition 
and  the  time  of  trial  is  not  shown.  As  it  was 
erroneous,  and  counsel  for  plaintiff  in  error  in- 
sist Uiat  it  was  prejudldal,  the  judgment  should 
be  reversed  and  the  cause  remanded." 

See,  also,  Chicago,  K.  ft  N.  Ry.  Oo,  T. 
Broquet,  47  Kan.  671,  28  Pac  717. 

It  the  dty  desired  that  the  damages  should 
have  been  estimated  as  of  March  9,  1917,  the 
date  the  commis^onera  filed  their  report, 
and  they  had  gone  to  the  clerk  of  the  court 
and  paid  the  amount  of  the  award  to  the 
clerk  of  the  court  on  that  day,  then-  they 
would  be  In  a  position  to  invite  the  rule,  but 
they  did  not  pay  the  money  until  April  25, 
1917,  and  wo  have  a  right  to  presume  that 
possibly  the  prospects  of  the  wheat  crop  at 
that  time  had  something  to  do  with  the  city 
making  the  payment  on  that  date.  They 
could  have  delayed  hiaklng  the  payment  un- 
til they  were  ready  to  ta£e  possession  of  the 
property  to  begin  the  improvement  But  if 
they  had  done  so  and  delayed  beyond  the 
harvest  of  the  wheat  crop,  the  crop  would 
have  gone  to  the  owner  of  the  land. 

To  repeat,  we  have  not  examined  this  en- 
tire record  with  the  view  to  determining 
whether  or  not  this  Instruction  was  a  harm- 
less error,  and  we  do  not  think  that  we  are 
required  to  do  so  under  the  state  of  this 
record,  since  we  hold  that  Instruction  No. 
8  wttB  in  contravention  of  a  substantial  con- 
stitutional right  of  the  plaintiff  in  error, 
and  therefore  that  the  case  should  be  revers- 
ed, and  the  same  is,  reversed  and  remanded 
for  a  new  trial  not  Inconsistent  with  this 
opinion. 

HARRISON,  C.  J.,  and  JOHNSON. 
lULLBB,  and  KBNNAMSB,  JJ^  concur. 
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Ex  p«rta  DENNISON.  (No.  A-3989.) 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Jtme  14,  1921.) 

fSyllQhua  bp  Editorial  Staff.) 

1.  Habeas  corpus  «=>85( I)— Burden  Is  on  pe- 
titioner to  show  himseif  entitled  to  ball. 

UpOD  an  application  for  boil  by  writ  of 
babf^as  corpus  after  commitment  for  a  capital 
offeoBe  by  an  examining  magistrate,  tbe  bur- 
den Ifi  upon  petitioner  to  sbow  facts  sufficient 
to  entitle  bim  to  bail  when  tbeee  facts  do  not 
appear  from  the  evidence  adduced  on  the  part 
of  the  proaecntion;  and,  if  the  court  ia  of  opin- 
ion thiit  evidence  is  insufficient  to  create  a  rea- 
sonable doubt  of  petitioner's  guilt  of  a  capital 
offense,  bail  will  be  refused. 

2.  Habeas  eorpn  «5»85(l)— EvMeaoe  Insuffl- 
elent  to  riiow  one  aoonsed  of  nnrdor  enti- 
tled to  kali  as  of  lenftl  right. 

On  an  application  for  habeas  corpus  to  be 
admitted  to  bail  by  one  charged  with  murder, 
evidence  held  insuffident  to  show  that  petition- 
er was  entitled  to  bail  as  matter  of  legal  right 

Application  by  Cy  Deanlson  for  writ  of 
habeas  corpus  to  be  admitted  to  bail.  Writ 
denied,  and  ball  refused. 

Joe  S.  Eaton  and  E.  M.  Carter,  both  of 
Okmulgee,  for  petitioner. 

S.  P.  Freeing.  Atty.  Gmi..  W.  C.  Hall,  Aast 
Atty.  Gen.,  and  James  HeiUn,  Co.  Atty.,  of 
Ofemnlgec^  for  the  State. 

PER  CURIAM.  In  this  proceeding  peti- 
tioner, Cy  DennlBon,  has  presented  to  this 
court  a  verlfled  petltiffli,  wherein  he  alleges 
that  he  is  nnlawfully  imprlsoDed  and  re* 
strained  of  bis  liberty  In  the  county  Jail  of 
Okmulgee  county,  Okl.,  by  Lon  Euhn,  sheriff 
of  said  county;  that  the  cause  of  bis  re- 
straint is  that  he  has  been  committed  to  said 
county  jail  by  an  examining  magistrate  upon 
a  preliminary  examination  held  by  blm  at 
Okmulgee,  Okl.,  on  tbe  a6tb  day  of  May,  1921, 
upon  information  or  cmnplaint  charging  pe- 
titioner with  the  murder  of  one  Rolwrt  Bur- 
den on  tbe  16th  day  of  May,  1921 ;  that  there- 
after, on  tbe  27tb  day  of  May,  1921,  tbe  coun- 
ty attorney  of  Okmulgee  county,  Okl.,  flled 
In  tbe  superior  court  of  Okmulgee  county  an 
information  purporting  to  charge  this  peti- 
tioner, together  with  Roy  Maaslngale  and 
Calvin  Sblpman.  with  the  crime  of  murder 
hereinbefore  referred  to. 

Petitioner  avers  that  be  is  not  guilty  of  the 
crime  of  murder  as  charged  In  the  Informa- 
tion, and  that  upon  the  evidence  Introduced 
at  tbe  preliminary  examination,  together 
with  affidavits  flled  in  support  of  tbe  peti- 
tion. It  Is.  shown  that  tbe  proof  of  his  guilt 
of  tbe  crime  of  murder  is  not  evld^it  nor 
tbe  presumption  great,  and  that  therefore 
petitioner  Is  entitled  to  be  let  to  ball. 

It  Is  also  shown  that  petitioner  applied  to 


the  district  court  of  Okmulgee  county  to  be 
admitted  to  ball,  and  that  upon  a  hearing 
of  bis  said  application  on  Hay  31, 1921*  ball 
was  denied  by  said  court. 

Tbe  application  Is  submitted  on  a  tran- 
script of  the  evidence  taken  before  the  Jos- 
tlce  of  the  peace  at  the  preliminary  bearing, 
together  with  further  evid«ice  taken  before 
the  district  judge  of  Okmulgee  county,  and 
also  upon  affidavits  flled  In  this  court 

The  testimony  for  the  state  upon  the  pn- 
Itmlnary  examination,  and  on  the  application 
for  ball  before  the  district  court,  shows  that 
on  the  night  of  the  16th  of  May,  1021,  Robert 
Burden,  a  peace  officer,  was  shot  and  killed 
at  a  time  he  was  attempting  to  arrest  two 
men  who  bad  held  up  and  robbed,  in  the  dtT 
of  Okmulgee,  one  J.  R.  Harrison  and  Harri- 
son's wife  of  about  $5,000  worth  of  diamonds, 
and  at  tbe  time  of  tbe  attempted  arrest  tbe 
robbers  were  apprehended  fleeing  from  the 
Immediate  scene  of  the  robbery  with  the 
spoils  upon  tb^  persons  and  before  any 
division  of  the  same  had  been  made  be- 
tween them.  The  evidence  discloses  that  tbe 
officers  informed  tbe  robbers  that  they  were 
officers,  and  of  their  purpose  to  arrest  than, 
upon  which  the  robbers  Immediately  proceed- 
ed to  shoot  and  klil  the  said  Bnrdai  and 
also  wounded  his  companion  officer  hf  tbe 
name  of  Spess.  There  Is  evldwce  on  the  part 
of  the  state  which  tends  to  establish  a  con- 
spiracy betweoi  petititmer  and  bis  codefoid- 
ants,  Sblpman  and  Hasslngale,  to  ^ect  tbHa 
particular  robbery,  with  InstmctltHUi  by  petl> 
tioner  to  the  other  two  to  siioot  to  kill  if 
appr^ended. 

In  rebuttal  of  tbifi  evidence,  tbe  petitioner 
offers  In  this  court  an  aflUlavlt  by  his  wife 
and  also  one  by  a  lady  friend  of  hers  to  the 
effect  tliat,  on  the  evoilng  it  Is  alleged  1^ 
some  of  the  state's  witnesses  that  dtfendant 
had  planned  the  said  robbery*  defendant  was 
eeea  at  his  place  of  bu^nos  during  dlfferoit 
Intervals  from  shortly  after  supper  until  about 
midnight  Also,  there  are  one  or  two  affida- 
vits to  tbe  effect  that  the  general  r^utatton 
of  one  of  the  state's  witnesses  for  truth  and 
veracity  Is  not  good.  The  petitions  did  not 
take  the  witness  stand  either  in  his  prdim- 
tnary  examinatloD  or  before  the  district  court 
or  in  this  court 

[II  Tbe  settled  rule  of  this  court  is  that 
upon  an  application  for  ball  by  writ  of  habeas 
corpus,  after  commitment  for  a  ca[dtal  of- 
fense by  an  examining  magistrate,  tbe  burden 
Is  upon  petitioner  to  sbow  facts  sufficient  to 
entitle  blm  to  bail  when  these  facts  do  not 
appear  from  tbe  evidence  adduced  <ni  the 
part  of  the  prpsecution,  and  If,  upon  a  con- 
sideration of  all  the  evidence  Introduced  on 
tbe  application  for  ball,  tbe  court  is  of  <vln- 
ion  that  It  Is  Insufficient  to  create  a  reason- 
able doubt  of  petitioner's  guilt  of  a  capital 
offense,  ball  will  be  refused.  In  re  Eerrid. 
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12  Okl.  Cr.  886.  157  Pac.  S69;  Bz  parte  But- 
ler, 15  Obi.  Cr.  Ill,  176  Pac.  132, 

12]  The  court  has  carefnlly  examined  the 
record  before  08,  and  without  entering  Into 
^  discussion  of  the  incriminating  facta  and 
drcnmatances,  we  are  of  opinion,  after  a 
careful  consideration  of  all  the  evidence  pre* 
Bented  in  support  of  the  application,  that 
the  petitioner  la  not  entitled  to  be  admitted 
to  ball  as  a  matter  of  legal  right 

It  la  therefore  considered  and  adjudged 
tbat  the  writ  he  denied  and  ball  refused. 


Ex  yarto  DENHAIH.    (No.  A^998.) 

(Criminal  Gonrt  of  Appeals  of  Oklahoma.  June 
14,  1921.) 

(8$tbAiu  &r  BdUorUa  Btaf.) 

1.  Habeas  corpus  4s>8S(l)— Bordoo  opoa  petl- 
tloaor  to  sbew  klnself  oatitlad  to  ball. 

Upon  an  spplication  for  bail  by  wtit  of  ha- 
beas corpus,  aftfer  commitment  for  a  capital 
offense  by  an  examininf  magistrate,  the  bur- 
den la  upon  petitioner  to  show  himself  entitled 
to  bail  when  the  facts  do  not  appear  from  the 
evidence  in  the  prosecution,  and  il,  on  the  con- 
sideration of  the  evidence,  the  court  is  of  opin- 
ion that  it  is  insufficient  to  create  a  reasonable 
donbt  of  petitioner's  saSt  of  a  capital  offense, 
bail  will  be  refused. 

2.  Habeas  corpus  «s>85(l)— Evldeace  Insufll- 
oieot  to  show  that  petltloaer  was  ontltlod  to 
ball  as  of  leoal.  right. 

On  an  application  for  ttabeas  corpus  to  be 
admitted  to  bail  by  one  charged  with  murder, 
evidence  held  insufficient  to  show  petitioner  en- 
titled to  bail  as  matter  of  legal  right 

Application  by  Dewey  Denbam  for  habeas 
corpus  to  be  admitted  to  ball.  Writ  dailed, 
and  ball  refused. 

Wel4^  ft  Weldi,  of  Antlov,  for  petitioner. 

8.  P.  rreellng^  Attj.  Gen..  W.  a  Hall,  Aaat 
Atty.  Oen.,  and  B.  It.  Xrana,  of  Hugo,  for  re- 
apfflident. 

FEB  CURIAM.  In  this  proceeding  peti- 
tioner. Dewey  Denham,  by  his  counsel,  has 
presented  to  this  court  a  verlQed  petition 
wherein  he  alleges  that  he  is  unlawfully  Im- 
prisoned and  restrained  of  bis  liberty  in  the 
county  Jail  of  Pushmataha  county  by  N.  F. 
KlrkpatridE,  sberlft  of  said  county;  that  the 
cause  of  bis  restraint  la  that  he  has  been 
committed  to  said  county  Jail  by  one  George 
R.  CfaDders.  justice  of  the  peace  of  Antlers 
township,  said  county,  upon  a  preliminary 
examination  held  by  him  on  the  24th  day  of 
Ms7(  1921,  upon  a  charge  of  having  murder- 
ed in  said  county  on  the  ISth  day  of  May, 
1.921,  one  I.  J.  Bllbrey;  and  petitioner  avers 
tbat  said  restraint  is  illegal  and  unantborls* 


ed  and  that  petitioner  Is  entitled  to  bail  and 
to  be  discharged  from  said  restraint  upon 
ball  bond  for  the  reason  tbat  the  proof  of 
petitioner's  guilt  of  said  murder  Is  not  evi- 
dent ndr  the  presumption  thereof  great. 

Petitioner  further  alleges  that  he  has  here* 
tofore  made  application  for  ball  to  the  dis- 
trict Judge  of  Pushmataha  county,  and  that 
ball  was  denied  by  said  judge. 

As  evidence  that  the  proof  of  petitioner's 
guilt  of  said  murder  Is  not  evident  nor  the 
presumption  thereof  great,  petitioner  pre- 
sents In  support  of  his  application  all  the 
evidence  taken  at  the  preliminary  examina- 
tion and  before  tiie  district  judge,  and  also 
some  affidavits. 

The  testimony  discloses  that  in  the  evening 
of  Sunday,  the  16th  day  of  May,  1921,  about 
dark,  petitioner  killed  and  murdered  one  I. 
J.  Bllbrey  by  shooting  him  In  the  back  part 
of  the  head  with  a  shotgun;  that  the  shoot- 
ing occurred  on  a  public  highway  near  the 
town  of  Cloudy.  In  Pushmataha  county,  and 
close  to  the  home  of  one  Henry  McPanlel; 
tbat  deceased  was  a  man  about  60  years  of 
age.  and  defendant  about  19  years  of  age. 
The  evidence  on  the  part  of  the  state  and  al- 
so the  evidence  of  one  Jess  Musgraves,  who 
was  with  defendant  at  the  time,  supports 
the  allegations  of  the  preliminary  complaint 
or  information. 

In  the  hearing  before  tlie  district  judge, 
defendant  took  the  witness  stand,  and  testi- 
fied tbat  the  killing  was  In  defense  of  his 
person. 

[1]  me  settled  role  of  this  court  Is  that 
upon  an  applkmtlon  for  bail  by  writ  of  habe- 
as corpus,  after  commitment  for  a  capltel 
offense  by  an  examining  magistrate,  the  bur- 
den is  upon  petitioner  to  show  facts  snffldent 
to  entitle  him  to  ball  when  these  facte  do 
not  appear  from  tbe  evidence  adduced  on  the 
part  of  the  prosecution,  and  if,  upon  a  con- 
sideration of  all  tbe  evidence  introduced  on 
the  application  for  ball,  the  court  is  of  opin- 
ion that  it  la  insufficient  to  create  a  reason- 
able doubt  of  petitioner's  gallt  of  a  capital 
offense,  ball  will  he  refused.  In  re  Kerrlel, 
12  Okl.  Cr.  386, 157  Pac.  869;  Ex  parte  But- 
ler, 15  Okl.  Cr.  Ill,  ITO  Pac.  182;  Ex  parte 
Dennison  <No.  A-3989)  198  Fac.  614,  not  yet 
officially  reported. 

[21  We  have  examined  the  entire  record 
before  us,  and  without  entering  Into  a  dis- 
cussion of  the  facts,  and  without  comment 
upon  the  sufficiency  of  the  evidence  to  es- 
tablish the  allegations  of  tbe  information, 
for  the  reason  that  such  a  discusRton  and 
comment  m^^ht  result  to  the  prejudice  of 
defendant  upon  the  trial,  we  deem  It  suffi- 
cient to  say  that  the  court  is  of  opinion  tliat 
petitioner  is  not  entitled  to  be  admitted  to 
ball  as  a  matter  of  legal  right. 

It  is  therefore  considered  and  adjudged 
that  the  writ  be  denied  and  bail  refused. 
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HOWELL  V.  STATE.  (No.A-2931.) 

(Oriminal  Coort  of  Appeals  of  OUaboDUL 
Jnne  IS.  1921.) 

(BvUabm  by  Bitioriat  Staff.) 
Iitoxteatlag  llquert  ^236(1)— EvMarm  lasif- 
Meat  to  sNstali  ooavlotloa  for  violating  pro- 
hibitory llqtor  law. 

In  a  prosocution  for  violatiiv  the  prohibi- 
tory Uqnor  law,  eridenco  M4  tnaofficieiit  to 
«a  stain  a  eODYicdon. 

Appeal  from  Count?  Oourt,  Pawnee  coan- 
ty ;  George  BL  Merrltt,  Judge. 

Ben  Howell  wa«  convicted  of  violating  the 
IffohlbltOET  liquor  law,  and  be  appeala  Be> 
versed. 

Redmond  S.  Oole^  of  Pawnee^  for  plain- 
tiff In  error. 

R.  McMillan,  Aiat  Atty.  Qm^  tor  the 
State. 

PER  OURIAH.  The  plaintiff  In  error, 
Ben  Howell,  was  convicted  at  the  October, 
1916,  term  of  tbe  county  court  of  Pawnee 
ominty  cm  a  charge  of  unlawfully  conveying 
intoxicating  liquor  from  a  building  In  the 
town  of  Jennings  to  a  place  near  the  Palace 
Rooming  House  in  said  town,  and  hla  punish- 
ment fixed  at  a  fine  of  $100  and  Imprison- 
ment la  the  county  Jail  for  a  period  of  90 
days. 

Tbe  evidence  for  tbe  state  shows  that  tbe 
defmdant  started  from  a  little  outhouse 
carrying  a  sack  containing  20  bottles  of  bear, 
and  was  going  into  the  Palace  Rooming 
House  when  he  was  arrested  by  tbe  officers. 

As  a  witness  In  his  own  behalf  the  defend- 
ant testified  he  had  lived  In  Jennings  two 
years  and  was  half  owner  of  the  Palace 
Booming  House;  that  atwut  six  weeks  pre- 
vlous  to  his  arrest  he  had  ordered  from 
JopUn  tor  bis  own  personal  vse  a  barrd  of 
beer,  and  when  It  came  be  asked  and  re- 
ceived permission  to  lock  it  tn  'a  nearby 
bvildlng,  omed  by  the  town  justice  of  Jen- 
nings: that  he  never  sold  any  of  this  beer 
and  bad  never  been  cmivlcted  ot  a  rlolatlim 
of  tbe  prohlblbnry  Uqnor  laws  and  bad  never 
ordered  or  received  but  tbe  one  barrd; 
that  on  tbe  nl^t  of  his  arrest  he  saw  two 
boys  naming  tiion,  peeping  through  a  crack 
Into  the  room  where  the  beer  was  and  be 
ordmd  them  away  from  the  place;  tiiut  be 
put  all  the  beer  Chat  was  left  In  a  sack  to 
take  It  to  his  room  In  the  Palace  Rooming 
House,  to  keep  tlie  boys  fjrom , stealing  It; 
that  he  bad  k^t  the  beer  in  tbe  outboUdlng 
because  the  rooming  house  was  a  public 
place ;  that  tbe  outhouse  where  the  beer  was 
k^  waa  50  feet  In  tbe  rear  of  the  Palace 
Rooming  Housfr 

We  deem  It  nnneceasary  to  consider  Hie 
other  ernnrs  assigned.  It  Is  snffldent  to  say. 


after  a  careful  aramlnatlca  and  enridera- 
tlon  of  file  testimony,  we  are  of  the  opliUon 
t^t  the  conviction  Is  not  sustained  Iff 
evidence.    Wborefore  the  Judgment  la  re- 
versed, 


BURBA  V.  STATE.    (No.  A-3878.) 

(Oriminal  Ooart  of  Appeals  ot  Oklahoma. 
Jane  11, 1921.) 

(Byll^hut  by  i\e  OowrU) 
Crimlaal  law  ^1 106(3)— Proeedsrs  asow- 
•try  to  confer  Jarlerttotloa  apea  Crtalaal 
Court  of  Appeals  stated. 

In  misdemeanor  cases  the  appeal  must  be 
taken  within  60  days  after  the  judgment  ii 
rendered,  provided,  however,  that  tbe  trial 
court  or  judge  may  (or  good  cause  shown  ex- 
tend tbe  time  la  which  an  appeal  may  be  tak- 
en, not  exceeding  60  days.  In  such  cases  the 
appeal  is  taken  by  filing  in  this  court  a  petition 
in  error  with  case-made  attached,  or  transcript 
of  tbe  record,  together  with  proof  of  service 
of  notices  of  appeal  as  required  by  statute,  and 
when  this  Is  not  done  within  the  time  pre- 
8crit>ed  by  Procedure  Oriminal  (section  N81, 
Rev.  Laws  1910),  this  court  does  not  acquire 
jurisdiction  <tf  the  appeal,  and  such  an 
will  be  dismissed. 

Appeal  from  County  Ooor^  miman  (Som* 
ty;  W.  H.  Hussey,  Judge. 

t.  A.  Bnrba  was  convicted  of  aband(nUag 
bis  fomily,  and  ba  appeals.  Appeal  dis- 
missed. 

B.  a  Searcy,  of  Tnttle^  for  plaintiff  la 

wror. 

S.  P.  Freellng,  Atty.  Gen.,  W.  0.  Hall,  AssL 
Atty.  Gen.,  and  P.  H.  Hurst,  Co.  Atty.,  of 
Frederick,  for  the  States 

DOYLE,  P.  J.  On  March  22,  1019,  an  in- 
formation was  filed  In  the  county  court  of 
Tillman  county  charging  appellant,  T.  A. 
Burl>a,  with  the  crime  of  abandoning  bis 
wife  and  minor  children.  Upon  his  trisl  he 
was  convicted  and  his  punishment  fixed  at  a 
fine  of  $500.  From  ttie  Judgment  raidered 
in  pursuance  of  the  verdict  on  tbe  11th  day 
ot  May,  1920,  an  appeal  was  attempted  to 
be  taken  by  filing  In  this  court  on  Novemba 
12,  1920,  a  petition  In  error  with  case-made. 

Counsel  tat  tbe  state  has  filed  motion  to 
dismiss  the  appeal  herein,  for  the  reaaona 
following: 

"(1)  That  no  notice  as  reqidred  by  law  was 
served  upon  the  clerk  of  the  trial  court,  bj  tbe 
plaintiff  in  error,  of  his  Intention  to  ^peal  te 
the  Criminal  Coart  of  Appeals. 

"(2)  That  no  notice  as  required  by  law  wta 
served  upon  the  connty  attorney  of  the  county 
where  said  cause  was  tried,  by  the  piaiatlC  Is 
error,  of  his  Intention  to  appeal  to  the  (Jriis- 
inal  Court  ot  Appeals. 

"(8)  That  the  plaintiff  ia  error  herdn  fkIM 
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to  ae^e  hl«  case-made  <m  cmntr  attorney 
and  auiKiate  couDsel  and  file  same  in  thla 
coart  within  the  time  required  hy  law,  to  wit: 
The  said  plaintiff  in  error,  T.  A.  BurlM^  was 
coDTicted  of  a  misdemeanor  in  the  county  court 
of  mUman  county  on  tbe  11th  day  of  May, 
1920,  and  lerred  hia  caaa-nutde  on  the  county 
attorney  of  Tillman  county  on  the  10th  day  of 
September,  1920,>  more  '  than  120  days  from 
the  renditioD  of  the  judgment  In  the  caae,  and 
filed  said  case-made  at  aome  later  date." 

Our  Code  of  Criminal  Procedure  provldea: 

**In  mbdemeanoz  cea*s  the  appeal  must  be 
taken  within  sixty  days  after  the  iodgment  is 
rendered:  Provided,  boweVer,  that  tbe  trial 
court  or  judge  may,  for  good  cause  ahown,  ex- 
tend the  time  in  which  such  appeal  may  be 
taken  not  exceeding  sixty  daya."  Section 
Bev.  Laws, 

TUb  court  has  uniformly  held  that,  In 
order  to  confer  Jurisdiction  on  this  court 
to  review  a  Judgment  appealed  from,  the 
appeal  must  be  taken  within  tbe  time  pre- 
scribed by  the  statute.  When  an  appeal  Is 
not  perfected  by  filing  in  this  court  a  petl- 
tlm  In  error  with  case-made  attached,  or 
an  antfaeoticated  transcript  of  tbe  record, 
together  with  proof  of  service  of  notices  of 
appeal,  as  required  by  section  5992,  Rev. 
Laws,  or  in  lieu  of  such  notices  the  record 
to  sfaow  the  Issuance  and  service  of  summons 
In  error,  or  tbe  wafver  of  the  issuance  of 
the  same  by  the  Attorney  General  within  the 
time  prescribed  by  the  statute,  tills  court 
does  not  acquire  jurisdiction  of  tbe  appeal, 
and  such  appeal  will  be  dismissed. 

For  the  reason  stated,  the  motion  to  dls- 
miss  tbe  appeal  la  sustained,  and  the  cause 
remanded  to  the  county  court  of  Tillman 
coonty,  with  dlrectl<ni  to  enforce  tbe  Judg- 
ment and  sentence. 

Mandate  forthwith. 

ICATSON  and  BESSBT.  1J„  eoncnr. 


THOMPSON  V.  STATE.    (No.  A-3430.) 

(Orfminal  Gourt  of  Appeals  of  Oklahoma. 
Jnne  11,  1921.) 

rEvlUbut  by  ths  Court.) 

Lareeay  «sb55— Evldaao*  Inaeflldeet  to  hs- 
tale  eoavlotloa. 

In  a  proaecation  for  the  larceny  of  a  hog, 
evidence  held  inanfficient  to  auatain  a  convic- 
tioD. 

Appeal  trtm  District  Oourt,  (Sierokee 
Connty;  Jolm  H.  Plchford,  Judg& 

William  Thompson  was  convicted  of  lar^ 
ceny  of  a  hos,  and  he  ai^ieala  Beversed. 

J.  J.  Bmce^  of  Muskogee^  ftw  ^Intlg  In 

error. 


The  Attorney  General  and  W.  O.  Hall, 
Aot  Atty.  Ckn..  for  tlie  State. 

DOTLB,  P.  J.  PlalntUC  in  error^  wmiam 
Thompeout  was  convicted  In  the  district 
court  of  Cherokee  county  on  an  information 
diarglng  fhe  th^  of  a  black  and  white  qtot- 
ted  BOW,  the  property  of  D.  8.  Whltmore, 
and  in  accordance  with  the  rerdlct  of  the 
Jury  was  soitenced  to  be  Imprlaoned  In  the 
p«iltentlary  for  tbe  term  of  two  years.  To 
revene  tbe  Jndgmoit  be  appeals. 

In  oTiet  to  present  the  asslsnmoits  we 
will  briefly  state  ttie  teittlmony  In  tbe  case. 

D.  8.  Whltmore  testUSed: 

"In  October,  1017,  the  defendant  Uved  a  mile 
south  and  a  mUe  and  a  half  west  of  me.  I 
was  the  owner  of  a  certain  blaxA  and  white 
spotted  sow,  marked  irith  a  smooth  crop  and 
two  splits  in  each  ear.  She  was  one  of  IS 
head  of  feeders  that  I  turned  on  the  range  two 
milea  west  of  where  I  lived  in  April,  about 
roasting  ear  time  I  missed  three  hoga.  I  found 
this  BOW  in  Thompson's  pen.  This  sow  would 
have  been  a  year  old  last  Aagnst" 

On  cross-examination  the  following  ques' 
tlons  were  asked  and  answers  given: 

"Do  you  know  whether  this  hog  has  an; 
white  siKtta  on  it?    I  cannot  ewear  positively. 

"Do  you  know  whether  it  baa  any  white  feet 
or  not?  I  cannot  awear  poaitively,  it  may  have. 

"Then  If  it  had  not  been  for  this  mark  you 
could  not  tell  whether  this  was  your  hog  or 
not?  Well,  I  would  not  be  able  to  swear  poei- 
tivel;  it  was  mine  withont  tbe  mark. 

"How  much  would  thia  hog  weigh  tbe  last 
time  you  saw  it  before  it  disappeared?  Oh, 
80  or  90  pounds,  maybe  a  little  bit  more. 

"How  much  did  it  weigh  In  October  when  you 
say  yon  found  It  in  this  man's  pen?  Juat 
guessing,  I  would  jndge  it  would  weigh  125 
pounds. 

"Did  you  have  any  talk  with  Mrs.  Thomp- 
son about  tbe  hog?  She  came  down  to  the  pen 
and  said  she  had  washed  for  it  at  John  Starnes 
when  it  was  a  little  bit  of  a  pig,  but  she  told 
Wiiiiam  to  give  it  up." 

James  Gable  testified: 

"I  saw  a  sow  in  the  pen  at  William  Thomp- 
son's place,  and  it  looked  like  one  I  had  seen 
before  up  on  the  mountain  above  my  place. 
It  bad  Dave  Whitmore's  mark,  two  splits  and 
a,  crop  off  of  eadi  ear.** 

,  WUlIam  Scott  testified: 

"I  saw  a  BOW  in  tbe  pen  at  the  defendant'a 
place  last  fall;  it  was  Dave  Whitmore's  hog. 
The  last  time  I  saw  that  bog  before  I  saw  it 
in  that  pen  was  along  in  July  some  time.** 

On  cToss-examlnaticm  the  fallowing  ques- 
tions wore  asked  and  answered: 

"Who  were  yon  ranting  from  last  year? 
Dave  Whltmore.  He  is  my  brother-in-law.  He 
told  me  there  was  a  hog  down  at  Thompson's. 
He  said  he  had  found  hia  hog. 

"Tbe  only  way  yon  identified  tills  hog  as 
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Whitmore's  Is  from  the  mark  and  the  ^eaeral 
appearance,  you  say?  Yea,  sir;  from  the  mark 
and  geoeraJ  appearance  I  think  it  is  bis  hog. 

"It  was  in  a  pen  between  the  bouse  and  the 
road  at  Tbompaon'a  place?   Yea,  sir." 

The  state  rested ;  the  defendant  demurred 
to  the  evidence,  and  moved  to  dismiss  for  the 
reason  that  the  evidence  Is  insufficient  to 
establish  the  charge  ia  the  Information. 
Overruled.   Ijzceptlon  allowed. 

For  tlie  defense  Victoria  Thompson  testi- 
fied: 

"I  bad  this  hog  in  a  pen  nnder  a  plum  tree 
1q  the  yard.  I  got  it  from  John  Stames;  I 
wash  for  bim,  and  I  paid  for  this  hog  that  way. 
I  had  this  bog  going  on  2  years  when  Mr. 
Wbltmore  came  over  and  claimed  It.  It  would 
get  out  and  follow  the  chQdren  to  school,  and 
they  would  bring  it  back.  It  .got  ont  and  went 
to  Mr.  Baugbman's  place.  When  Mr.  Wbitmore 
looked  at  the  bog,  he  says,  'Don't  yon  want 
to  sell  it?*  and  Mr.  Thompson  said,  *No;  it 
bdongs  to  the  old  lady.*** 

Jobnaon  Thompson  testified: 

"I  am  not  related  to  the  defendant.  The 
first  time  I  saw  that  nog  was  when  the  defend- 
ant went  down  to  John  Stames  and  brought  it 
home.  It  was  a  small  pig.  I  and  George 
Cook  were  pulling  corn  at  John  Stames  when 
he  came  and  got  it.  Thompson's  wife  paid  for 
It  by  washing.  That  was  two  years  ago.  I 
have  seen  it  after  that  often  when  I  would 
happen  up  at  his  place.  That  is  the  only  hog 
I  saw  there  for  2  years.  The  mark  on  the  hog 
is  William  Thompson's.  He  has  used  this 
mark  30  or  S5  years.'* 

John  Ford  testified: 

"I  am  acquainted  with  the  stock  mark  of  Wil- 
liam Thompson.  He  has  used  that  mark  about 
35  years  to  the  best  of  my  knowledge.  Mr. 
Chestnut  and  Mr.  Wbitmore  use  the  same 
mark." 

Walter  Bean  testified: 

"I  have  known  the  defendant  about  25  years. 
When  I  first  saw  that  bog  to  pay  any  attention 
to  it  was  last  Thanksgiving  a  year  ago.  The 
mark  is  old  man  Thompaon's.  He  has  used  it 
20  years  that  I  know  of.  I  saw  the  same  uuu'k 
on  some  of  Mr.  Whitmore's  hogs. 

H.  B.  Tanslyk  testifled: 

fumed  some  land  on  the  defendant's 
place.  I  know  the  bog  he  bad  last  winter  a 
year  ago.  I  first  saw  it  at  my  place.  Mrs. 
Thompson  wag  there,  and  it  followed  her  home. 
Last  winter  it  was  at  my  place  fairly  often,  and 
I  saw  it  in  the  pen  when  1  was  picking  cotton 
down  there.** 

P.  W.  Baoghman  testifled: 

"I  live  about  a  mile  from  the  defendant; 
roasting  ear  time  I  took  up  a  hog.  My  son 
told  me  Mrs.  Thompson  had  one  that  was  gone, 
■o  I  went  to  Mr.  ISiompson,  and  be  told  me  be 
had  one  gone.  He  des^ibed  it  pretty  well,  and 
■aid  if  it  was  hia  the  bush  of  the  taU  was 
cut  oIL  We  went  on  down,  and  when  we  got 


close  to  the  hog  I  saw  the  bush  of  the  tail  was 
gone.  I  had  not  noticed  that  before.  Be  said 
it  was  hie,  and  he  drove  it  home  with  the  rope 
that  I  bad  tied  it  to  a  tree  with." 

Aji  a  witness  In  his  own  behalf,  William 
Thompson  testifled: 

"My  age  is  54.  I  have  been  living  right  tn 
Four  Mile  branch  all  my  days.  The  hog  that 
Mr.  Wbitmore  claims  belongs  to  my  wife.  She 
got  it  from  John  Starnee.  When  it  was  a  pig 
its  tail  froze  off.  I  have  never  been  nntsted 
before  being  arrested  on  this  dia^e." 

J.  3.  Bruce  testifled,  as  an  attorn^  for 

t3ie  defendant: 

"I  filed  a  pnecipe  for  his  witnesses,  amonf 
others,  John  Starnes.  I  called  Mr.  Stames  up 
over  the  pbtme  last  night,  and  be  fM  me  Im 
did  not  get  it;  he  said  he  was  sick  in  bed  and 
could  not  come.  I  bad  occasion  to  visit  Hr. 
Thompson's  home  several  times  last  year.  I 
was  there  every  three  or  four  weeks.  I  no- 
ticed a  black-spotted  sow  in  a  hogpen  in  the 
yard.  I  happened  to  be  at  Mr.  Thompson's 
bouse  the  day  that  Mr.  Wbitmore  came  tliere. 
He  looked  in  the  pen  and  rode  off.  Near  son- 
down  he  returned  with  an  officer;  aaid  he 
wanted  to  arrest  Mr.  Thompson  and  replevin 
the  hog.  I  asked  Mm  how  did  he  know  that 
it  was  his  hog.  He  said  by  the  mark.  I  ask- 
ed him  if  he  had  no  other  way  to  identic  the 
hog  aside  from  the  mark,  and  he  said,  *No.' " 

On  cross-examination  the  following  qnei> 
tions  were  asked  and  answers  given: 

"Yon  have  seen  this  man  Stames  since  this 
controversy  arose,  haven't  you? '  Yes,  sir. 

"I  will  ask  you  if  it  is  not  a  fact  that  Stames 
advised  you  that  he  had  sold  them  a  pig  3 
years  ago?  I  asked  him  did  be  ever  sell  this 
man  a  hog,  and  he  told  me  he  sold  his  wife  t 
pig  two  years  ago."* 

The  first  assignment  la  that  the  ooort 
erred  in  denying  a  continuance; 

The  record  shows  that  upon  the  ealUng 
of  the  case  for  trial  the  dtfendant's  coun- 
sel announced  that  he  was  not  ready  f&r 
trial  on  account  of  the  ataence  ot  csxtaSu 
witnesses  for  which  he  bad  caused  sab* 
poenas  to  be  issued  and  placed  In  the  hands 
of  the  proper  officer,  and  that  no  return  had 
been  made. 

"The  Court:  It  looks  to  me  like  the  defend- 
ant has  used  all  the  diligence  the  law  reqaires. 

"Mr.  Bruce:  It  may  he  that  the  witnesses 
will  arrive  on  this  motor:  if  they  do,  we  are 
ready  for  trial.  <Mr.  Powdl,  eoeoonsel,  ar- 
rives.) 

"The  Court:  Mr.  Powell,  do  yon  know  wheth- 
er or  not  your  witnesses  came  on  the  motor? 

"Mr.  Powell:  They  did,  yoor  honor;  at  least 
some  of  them. 

"The  Court!   Are  you  ready  for  trial? 

"Mr.  Powell :  My  coconnsel  says  he  Is  ready 
to  go  to  trial  with  those  witnesses.** 

Thereupon  the  trial  proceeded.  Thus  II 
ap[>earB  tfiat  the  flxst  asslgnmmt  Is  without 
merit. 
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Another  asslgnmeot  U  tbat  the  Terdict 
of  the  Jui7  was  contrary  to  the  law  and  the 
evidence.  Ordinarily,  whether  there  Is  evi- 
dence to  warrant  a  conviction  Is  a  question 
for  the  Jury.  However,  under  our  Code  of 
Criminal  Procedure,  It  Is  the  duty  of  the 
court,  where  It  deems  the  evidexice  Insuffl- 
<d«it  to  warrant  a  conviction,  to  advise  the 
Jury  to  acquit  Section  6896,  Rev.  Laws. 
The  court  may  undoubtedly  do  this  of  Its 
own  motion,  and  the  def«idant  may  pre- 
sent to  the  court  his  right  to  acquittal,  as 
a  matter  of  law,  under  this  section.  But 
the  defendant  Is  not  confined  to  this  formu- 
la, or  to  any  form  of  words,  in  presenting  to 
the  court  his  right  to  be  acquitted.  All  that 
Is  necessary  is  that  in  some  intelligible  form 
there  shall  be  presented  to  the  court,  for 
its  ruling  and  decision,  the  question  that 
there  la  no  evidence  for  the  Jury,  or  not  suf- 
ficient evidMioe  upon  which  to  base  a  con- 
viction. 

In  view  of  the  very  weak  and  unsatisfac- 
tory character  of  the  testimony  relied  upon 
to  establish  the  corpus  delicti,  and,  consider- 
ing the  undisputed  facts,  and  that  the  wit- 
nesses  on  the  part  of  the  defendant  were  in 
no  wa7  attempted  to  be  Impeached,  we  think 
the  court  below  should  have  advised  the 
jury  to  acquit  the  defendant.  In  our  opin- 
ion the  eirid»ce  falla  so  fttr  to  support  the 
verdict  that  the  necessary  inference  la  that 
the  verdict  was  the  result  of  passion  or 
prejudice.  Because  the  evldoice  does  not 
sustain  tSia  oonvlctlon,  the  Judgment  is  re- 
versed. 

MAT80N  and  BieSBT,  J3^  emcor. 


McCAULEY  V.  STATE.  (No.  A-3594.) 

(Criminal  Oonrt  of  Appeals  of  Oklahoma. 
Jone  11,  1921.) 

(Syllaiua  by  Editoria^  Staff.) 

latoxleating  llqaors  ^236(fl;>/2)  —  Evitfesos 
held  lasuflldMit  to  sMtaln  conviction  of  na- 
lawfsl  possasslon. 

In  a  prosecution  for  unlawful  posBesslon 
of  intoxicating  liqoor,  evidence  Md  inauffident 
to  BOBtain  a  conviction. 

Appeal  from  County  Court,  Stephens 
County;  O.  T.  Burrows,  Judge. 

F.  McCsuIey  was  convicted  of  unlawful 
possession  of  intoxicating  liquor,  and  be  ap- 
peals. Reversed. 


J.  B.  Wilkinson,  of  Duncan,  for  plidntifl  in 

error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  C.  Hall 
and  El  L.  rulton,  Asst.  Attya.  Gen.,  for  the 
Stata 

PER  CURIAM.  Plaintiff  In  error,  P.  Mc- 
Cauley,  was  convicted  on  an  Information 
charging  that  he  did  willfully  and  unlawfully 
have  In  his  possession  two  quarts  and  one 
pint  of  whisky  for  the  purpose  and  with  the 
Intent  of  bartering,  selling,  giving  away,  and 
otherwise  furnishing  the  same  to  other  per- 
sons. The  jury  failed  to  agree  on  the  pun- 
ishment Motion  for  new  trial  was  duly  Gled 
and  overruled;  the  court  sentenced  the  de- 
fendant to  be  confined  for  00  days  In  the  coun- 
ty jail  and  to  pay  a  fine  of  $100  and  the  costs. 
To  reverse  the  judgment  he  appeals. 

The  principal  question  presented  is  the 
sufilclency  of  the  evidence  to  suppcwt  the  con- 
viction. 

For  the  state.  El.  R.  Young,  sherlfT,  testified 
that  be  had  known  the  defendant  about  18 
years;  that  in  serving  a  search  warrant  he 
went  out  to  the  defendant's  place,  aboat 
nine  miles  east  of  Duncan,  and^  found  two 
quarts  and  one  pint  of  whisky  in  an  out- 
house that  he  supposed  was  on  th^  defend- 
ant's premises;  that  Mr.  Oossett,  city  mar- 
shal, went  with  him. 

Marshal  Gossett  testified  tliat  they  found 
two  quarts  and  one  pint  of  whisky  buried  in 
some  cotton  seed,  about  a  quarter  of  a  mile 
from  where  the  defendant  lived. 

For  the  defense,  Dan  McCJaul^  testified 
that— 

**l  bonght  tkt  wUsky  tbt  officers  found  from 
Bill  niillips,  in  Duncan,  and  he  delivered  it  at 
the  cotton  seed  house,  and  I  pot  It  in  the  cot- 
ton seed.  I  did  not'  tell  the  defendant  it  was 
there." 

The  defendant  testifying  in  his  own  be- 
half stated  that  he  did  not  know  anything 
about  the  whisky  found  In  the  cotton  seed 
bouse;  O.  B.  Marshall  had  diarge  of  the 
seed  house;  that  he  never  knew  it  was  there 
until  It  was  dlscorered;  never  had  anything 
to  do  with  It 

Upon  careful  consideration  we  think  the 
testimony  Is  Insufficient  to  warrant  the  ver- 
dict of  the  jury.  Before  a  jury  Is  authorized 
to  find  a  defendant  guilty  in  any  criminal 
case,  there  must  be  evidence  suffldeot  to 
prove  that  an  offense  has  been  committed, 
and  to  Identify  the  defendant  with  the  com- 
mission of  It  as  ctiarged  In  the  information. 

Beceose  the  evidence  Is  insufficient  to  sup- 
port the  conviction,  the  judgment  Is  reversed. 
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(100  Or.  611) 

ORIGNON  V.  8H0PE. 

(Supnin*  OoDTt  of  Oregan.   Jnne  8,  1921.) 

Cotts  4=3257— For  adilltloial  abstraot  by  r«- 
•pondent  not  taxable,  where  It  was  a  copy  of 
appellaat's  abstract. 
Supreme  Coort  rale  7  (173  Pae.  Tiii),  pro- 
Tldiog  for  «  farther  or  additioDal  abstract  by 
respondent,  if  the  appeHaat's  'abstract  be  im- 
perfect or  unfair,  does  not  contemplate  the 
repetition  of  matter  indoded  fn  appellant's  ab- 
stract, so  tbat,  where  respondeat's  additioual 
abstract  repeats  the  matter  contained  in  ap- 
pellant's abstract,  and  indudea  a  transcript  of 
the  testimony,  costs  therefor  cannot  be  taxed. 

Department  2. 

Appeal  from  Gircnit  Oonrt,  Multnomah 
Coonty;  Robert  O.  Morrow,  Judge. 

On  motion  to  retaz  costa.  ^Allowed. 
For  former  opinion,  see  107  Pa&  S17. 

Bobert  'C  Wri^t,  of  Portland,  for  ai>pd- 
Unt 

8.  T.  Bidiardson,  of  Portland  (W.  E.  Rldh- 
ardson,  of  Portland,  on  tbe  brief),  for  re- 
spondent. 

BEAN,  3.  Defendant,  D.  F.  Sfac^e.  has 
filed  a  motion  to  retax  tbe  costs  In  tbls  case. 
Objection  is  made  to  the  item  of  $16.50,  for 
the  additional  abstract  of  record  filed  by  re- 
spondent, Editli  A.  GrlgDon,  for  the  reason 
that  it  is  not  an  allowable  disbursement  un- 
der rule  7  of  this  court. 

Appellant  contends  that  the  copies  of  the 
findings  of  fact,  conclusions  of  law,  and  Judg- 
ment, In  the  additional  abstract,  are  identi- 
cal with  the  matter  set  out  In  appellant's 
abstract  of  record,  and  that  the  remainder  of 
the  additional  abstract  sets  out  "testimony," 
being  copies  of  depositions.  Counsel  for 
plaintiff  answer  defendant's  first  obJectloQ  by 
the  claim  that  the  appellant's  abstract  of 
record  does  not  show  that  the  lower  court 
ever  adopted  the  findings  or  judgment. 

An  examination  of  the  abstract  and  addi- 
tional abstract  of  record  discloses  that  the 
findings  of  fact  and  conclusions  of  law  as 
printed  are  practically  Identical  in  both  of 
the  abstracts.  In  appellant's  abstract  of 
record  the  findings  of  fact  are  stated  as  pro- 
posed by  plaintiff,  and  followed  by  objections 
and  exceptions  thereto.  On  page  51  of  tbat 
abstract  we  find  that  the  objections  and  ex- 
ceptions of  the  defendant  to  the  findings, 
conclvstons  of  law,  and  Judgment  of  the  court 
thereon  were,  denied;  and  also  the  following: 

"And  on  the  7tb  day  of  January,  1999,  ttie  fol- 
lowing: 

"Judgment. 

TFbe  findings  and  judgment  are  Identical  In 
form  with  that  hereinbefore  set  oat  as  pre- 
sented and  proposed  by  the  plalntifF  to  be  made 
hj  tbe  court,  and  which  were  made  and  art  now 
of  record  herein." 


It  was  therefore  mmeceasary  to  set  forth 
the  findings  of  ftict,  ctmclnslons  of  law,  and 
Judgment,  in  respondent's  additional  abstract 
of  record.  The  testimony  taken  by  deposi- 
tions was  read  into  the  record.  These  depo- 
sitions are  contained  in  respondaifs  ab> 
stract  of  record.  In  reading  the  testimony 
npon  the  consideration  of  the  cause,  as  mem- 
ory serrea,  the  printed  copies  of  the  deposi- 
tions In  re^ndenfs  abstract  were  not  no- 
ticed. The  same  matter  was  included  in  the 
transcript  of  testimony,  and  it  was  unnece» 
sary  to  print  such  testimony  in  the  abstract 

Rule  7  a78  Pae.  tUD  reads  thns: 

"If  the  respondent  shall  deem  tbe  appellant's 

abstract  imperfect  or  unfair,  he  may.  witbin 
ten  dayi  after  receiving  a  copy  thereof,  deliver 
to  the  appellant's  coansel  one,  and  to  the  clerk 
of  this  court,  with  proof  of  service  upon  appel- 
lant, sixteen  printed  copies  of  such  further  or 
additional  abstract  as  be  eball  deem  necessary 
to  a  full  nnderstanding  of  tbe  questions  involr* 
ed  in  the  appeal." 

Thla  rule,  as  It  will  be  noticed,  proTldes 
for  "further  or  additional  abstract."  It  does 
not  contemplate  a  repetition  of  matter  in- 
cluded In  the  appellant's  abstract  The  tvies 
relating  to  the  abstract  of  record  do  not  pro- 
vide for  Including  a  transcript  of  testimony. 
Such  practice  would  open  the  door  to  print- 
ing abstracts  of  great  length,  to  the  unneces- 
sary expense  of  the  <vpo8ite  party,  in  the 
event  Judgment  should  be  against  him. 

The  objection  to  the  item  of  $16JS0,  con- 
tained in  respondent's  cost  bill,  for  the 
amended  abstract  of  record.  Is  well  takoi. 
The  item  is  disallowed. 

BURNETT,  a  J^  and  JOBNS  ud 
BROWN,  JJ.*  concur. 


(100  Dr.  (a) 

BARNUM  V.  SOUTHERN  OREGON  TRAC* 
TION  CO.  et  al.  (CALIFORNIA-ORE- 
GON POWER  00^  latarvmer). 

(Supreme  Court  of  Oregon.    June  8,  192L) 

Costs  «=>234  —  Awarded  to  ■•Itber  party  ei 
nodKlcatlos  of  JudQmsnt 
In  a  suit  to  foredose  a  railroad  mortgage. 
Involving  the  queetion  of  whether  a  daim  tor 
electric  current  furnished  for  light,  beat,  and 
power,  and  for  supplies  used  In  tbe  operstion  of 
a  railroad  was  entitled  to  priority  over  a  dain 
for  interest  due  on  a  mortgage  covering  the 
railroad,  where  judgment  denying  power  com- 
pany's claim  was  reversed,  In  so  far  as  It  denied 
such  daim  for  power  furnished  witbin  six 
months  before  tbe  sppointment  of  a  receiver, 
to  which  the  company  had  a  preferential  risht 
in  the  net  income  arising  trom  tbe  receirership^ 
costs  will  n<rt  be  awarded  to  elthar  party  oa  aih 
peaL 
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Department  1. 

Appfsl  froin  Circuit  Gonrt,  JadEsm  Ooun* 
tr ;  V.M,  CalfchiB,  Judge. 

On  objectloiu  to  coit  bllla.    BlIU  dlsftl- 

lowed. 

For  former  oplnloiiib  Ma  195  Pac.  S80,  197 
Pac.  269. 

Porter  J.  Neff,  of  Medford  (Morrison, 
Dnnne  &  Brobeck,  of  San  Francisco,  Cat, 
and  James  T.  Chlnnock,  of  Grants  Pan,  on 
the  brief),  for  appellant 

GuB  Newbury,  of  Medford,  and  A.  O. 
Smmons,  of  Portland,  for  respondent. 

HARRIS,  J.  Bamnin,  the  respondent,  filed 
a  coat  bill,  claiming  tbat  be  was  entitled  to 
$76  as  costs  and  disbursements.  The  Power 
Company,  the  Intervener  and  appellant,  also 
filed  a  cost  bill,  claiming  tbat  It  Is  entitled 
to  $85.05  as  costs  and  dlabarsements. 

The  Power  Company  asserts  tbat  it  is  en- 
titled to  costs  and  disbursements,  for  the 
reason  that  on  appeal  It  secured  a  modifica- 
tion of  the  decree  rendered  Xfy  the  circuit 
court.  Bamum  Insists  that  he  should  have 
bis  costs  and  disbursements,  for  the  reason 
that  the  decree  was  affirmed  as  to  ItA  princi- 
pal features,  and  the  modtficatlon  related 
only  to  a  matter  which  was  collateral  and 
secondary  to  the  main  question  litigated  In 
the  trial  court  and  presented  to  the  appe- 
late coart 

Tbe  facts  connected  with  the  litigation  and 
the  steps  taken  or  refused  to  be  taken  by  the 
XMpectlre  litigants  are  set  forth  In  our  apln- 
knw  heretofore  rendered.  Bamnm  t.  Sontb- 
flm  Oregon  Traction  Co.,  190  Pac  680;  Id.. 
197  Pac.  269.  And  we  think  that  the  dream- 
■bmcea  attending  this  suit  are  sncta  aa  to 
make  It  proper  to  refuse  to  allow  opsti  and 
(Usbursenrmta  to  either  party. 

We  direct  that  ttie  decree  shall  be  without 
eoata  or  disbursements  to  either  litigant 
Both  cost  Ulla  are  disallowed. 


BURNETT,  a  J., 
SON,  J  J.,  concur. 


and  UtSRIDB  and  BBN- 


m  Or.  6SU 

IMBRfE  V.  HARTRAMPF. 

(Sttpreme  Court  ot  Oregon.  May  81,  1921.) 


1.  Wills  ^»43»— IntMtloa  of  testator  oostrols. 

In  coDStruhig  a  will,  if  the  inteotlon  of  the 
testator  can  reasooably  be  ascertained.  It  con* 
troll  the  diapositioD  of  bis  property. 

2.  Wills  ^=>636— Oevlss  with  oonillttoa  devisee 
shofliri  not  sell  or  InoBmher  before  eertaln 
tine  held  to  pass  clear  title  after  ssoli  tiisa. 

Testator  derised  to  bis  son  certaiD  land 
Sobject  to  the  restrictions  that  It  should  not 
bs  sold  or  mortgaged  nntO  be  was  40  years 
old,  nor  be  subject  to  his  debts,  that  if  he 
sold  or  mortgaged  any  part  of  it  before  Uiat 
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time  an  bis  interest  should  cease  and  tbe  land 
descend  to  bis  children,  if  any,  and,  if  not,  to 
his  brothers  then  linng,  the  devise  to  be  ac- 
cepted in  full  payment  of  testator's  indebted- 
ness to  devisee  except  $500,  and  an  mcnm. 
brance  oo  tbe  land  to  be  paid  out  of  tbe  es- 
Ute.  BeJd,  in  view  of  Or.  L.  f  {  10121.  10121, 
providing  that  the  intent  of  testator  shaU  con- 
trol, tbat  it  was  the  intention  of  testator  that 
devisee,  after  he  reached  40,  could  dispose  of 
the  land  at  his  pleasure,  and  that  payment  of 
tbe  incumbrances  from  the  estate  indicated  bis 
Intention  to  pass  a  clear  title. 

3.  Wills  <^598— Term  ^'hairs'*  or  other  words 
of  isherttasoe  not  seosesary  to  oreate  estate 
Is  fee  sinple. 

Under  Or.  L.  |  9647,  tbe  term  •*helrs"  or 
other  words  of  inheritance  are  not  necessary 
to  create  or  convey  an  estate  in  fee  simple. 

4.  Wins  ^601(1)— Estate  Is  fee  given  In  one 
olanse  oannot  be  taken  away  or  diminished 
by  subsequent  expression  of  doahtfnl  Im- 
port repugnant  thereto. 

Where  an  estate  in  fee  is  given  in  one 
clause  of  a  will  in  clear  and  explicit  terms,  the 
interest  which  the  devisee  thus  obtains  can- 
not be  taken  away  or  diminished  by  any  sub- 
sequent vagae  or  general  expression  of  dotd>t- 
fol  import,  .or  by  any  inference  dedudUe 
therefrom  that  may  be  repugnant  to  the  estate 
given. 

5.  Wills  «=»625-^Exooatory  ivvW*  doflned. 
An  "executory  devise"  Is  n  future  estate  or 

interest  in  lands  created  by  will,  and  limited  so 
that  It  cannot  take  effect  as  a  remainder  or 
a  future  use.  which  does  not  vest  at  the  death 
of  the  testator,  but  only  on  the  Itappening  of 
some  future  contingent  event,  can  be  created 
without  tbe  interventioQ  of  a  preceding  estata, 
and  may  be  limited  after  a  fee. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Secfmd  Series,  Execu- 
tory Devise.] 

6.  PerpotnHles  «s»4(  14)— Exeeator^  devise, 
to  take  elleot  only  upon  Indefinite  failure  of 
Issne^  Is  veld  nsder  rale  against  perpetaltles. 

An  necntory  devise,  to  take  effsct  only 
upon  an  indefinlto  failure  of  issue.  Is  rM  un- 
der the  rule  as  to  perpetuities,  for  an  execn* 
tory  interest,  to  be  valid,  must  take  effect 
within  the  life  or  lives  of  those  In  beini^  and 
within  21  years  thereafter,  with  ^e  usual 
period  of  gestation  added. 

7.  Wills  ^545(3)— Devise  of  fee  over  H 
devisee  "die  without  Issus,"  means  dying 
without  Issue  In  lifetime  of  testator. 

A  devise  of  a  fee,  with  a  condition  tliat 
if  tbe  devisee  "die  without  issue"  tbe  estate 
Is  to  go  to  others,  means  dying  without  Issue 
In  the  lifetime  of  the  testator,  unless  a  differ- 
ent intention  is  manifest  from  the  context  of 
the  will. 

[Ed.  Note.— For  other  definlUona.  see  Words 
and  Phranen,  First  and  Second  Series,  Die 
Withont  Issue.] 

8.  Wills  «=360l(l)— Subsets snt  paragraph  of 
will  held  aot  to  dohaso  foe  granted  de^soe  le 
earlier  parairapta. 

Testator  devteed  to  a  son  In  one  paragraph 
of  his  will  certain  land  subject  to  the  reatrie- 
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tioD  that  It  thould  not  be  sold  or  mortfased 
untU  devisee  was  40  years  of  age,  Dor  be  sub- 
ject to  hie  debts,  that  if  be  sold  or  mortg^ed 
any  part  of  it  before  sodi  time  all  his  interest 
therein  should  eease  and  the  land  descend  to 
hla  chlldrett,  If  any,  and,  if  not  to  all  hla  broth- 
era  then  living,  Uie  devise  to  be  accepted  and 
received  in  full  payment  of  testator's  indebted- 
ness to  devisee,  except  $500,  and  the  incum- 
brance apon  the  laod  to  be  psid  oat  of  the 
testator'e  estate.  In  another  paragraph  of 
the  will  testator  directed  that  should  any  of 
the  devisees  named  in  the  will  die  witboot  leav- 
ing lineal  deaoendants,  children,  or  grand- 
children, all  of  the  property  devised  to  such 
devisee  should  go  In  egual  sharea  to  his  broth- 
ers and  sisters  then  living,  or  to  the  children 
of  any  brother  or  sister  then  deceased.  Held, 
that  the  latter  provision  did  not  debase  the 
fee-simple  title  which  passed  to  the  son  after 
he  attained  the  age  of  40  years  withont  violat- 
ing any  of  the  restrictions  in  tbe  earlier  para- 
graph of  the  wflL   (Per  Bean  and  Johns,  JJ.) 

9.  Remainders  remainder  apon 
tato  la  fee  simple  or  determlaahle  fee. 

There  can  be  no  remainder  upon  an  estate 
in  fee  simple  or  upon  a  determinable  fee,  for 
the  reason  that  by  disposing  of  such  an  estate 
one  divests  himeelf  of  all  hi*  interest,  and  has 
no  estate  to  transfer. 

10.  Wills  9=>62&— Exsoutory  devise  of  fee- 
slmpla  estate  caaaot  lie  defeated  or  lessened 
by  anoertaia  dansn  la  aaother  portlen  of 

wilt. 

An  executory  devise  being  for  the  purpose 
of  carrying  out  the  wish  of  a  testator,  no 
teclmiad,  indefinite,  or  uncertain  clause  in  a 
subsequent  paragraph  of  tbe  will  Bbonld  be 
construed  to  defeat  or  lesseD  the  plain  devise 
of  an  eatate  in  fee  simple,  made  tn  an  earlier 
clause  of  tbe  will. 

11.  Wills  «=»545(2)— Devise  over  oa  death 
wltbont  ohildrea  held  t«  take  effect  whether 
the  death  Is  brtora  or  after  the  death  of 
testator. 

When  a  devise  is  made  to  one  person  in 
fee  and  upon  his  death  to  another  in  fee,  and 
the  death  of  tbe  first  taker  is  coupled  with 
other  circumstances  which  may  or  may  not 
ever  take  place,  as  death  under  age  or  witb- 
:ont  children,  the  devise  over,  unless  controlled 
by  other  provisions  of  the  will,  takes  effect  ac- 
cording to  the  ordinary  and  literal  meaning  of 
the  words,  upon  the  death  of  the  devisee,  un- 
der the  circumstances  indicated,  at  any  time, 
whether  before  or  after  tbe  death  of  the  tes- 
tator. 

12.  Eqnity  «=s»239— Complaint  taken  as  trae 
oa  domnrrar. 

All  averments  of  a  complaint  must  be  taken 
an  true  when  conddered  upon  demurrer. 

Department  SI, 

Appeal  from  Clrcnlt  Court,  Washington 
County ;  Geo.  R.  Bagley,  Judge. 

Suit  by  Ralph  Imbrie  against  A.  J.  Hart- 
rampf.  Decree  for  plaintiff,  and  d^dndant 
appeals.  Affirmed. 

The  purpose  of  this  suit  Is  to  enforce  Bpe> 
dflc  performance  of  a  contract  under  which 


the  plaintiff  argeed  to  sell,  and  the  defendant 
agreed  to  purchase,  166  acres  of  land  situated 
in  Washington  county,  Or,  The  contract  ex- 
pressly provides  that  In  tbe  event  tbe  irialn- 
ti£F  Is  unable  to  convey  a  marketable  title 
in  fee  simple  to  the  premises,  free  from  all 
Incumbrances,  then  the  defendant  la  relieved 
from  making  payment  for  tbe  land. 

The  defendant  has  refused  to  perform  tbe 
contract  and  to  make  payment  of  the  pur- 
chase price  of  tbe  land,  upon  the  sole  ground 
that  plaintiff's  title  is  not  marketable.  Hie 
complaint  fully  sets  forth  all  facts  upoa 
which  the  defendant's  objections  to  tbe  title 
are  based.  The  defendant  Interposed  a  de- 
murrer to  the  oomplainti  which  was  overrulel 
Defendant  refusing  to  plead  farther,  a  de- 
cree was  passed  In  favor  of  plalntlC  De- 
fendant appealed. 

Tbe  defendant  has  no  disposition  to  evade 
the  performance  of  his  contract,  and  Is  to 
fact  anxious  to  effect  a  purdiase  of  tbe  prop- 
erty upon  the  basis  of  tbe  contract,  provided 
tbe  plaintiff  Is  able  to  convey  unto  him  a 
marketable  title.  The  laud,  title  to  which  b 
in  controversy,  was  owned  by  Robert  Imbrie, 
In  fee  simple,  and  free  from  sU  Incombrances 
at  tbe  time  of  bis  death,  which  occurred  in 
January  6,  1897.  The  defendant  raises  do 
qu^on  as  to  the  validity  of  the  title  of 
Robert  Imbrie,  the  ancestor  of  the  plaintiff.  j 
under  whom  plaintiff  claims  to  have  derived  | 
title.  Robert  Imbrie  left  a  will,  whldi  was 
duly  admitted  to  probate,  and  tbe  estate  wu 
regularly  closed.  By  tbe  third  paragraph 
of  the  will  he  bequeaths  and  devises  certain 
property  to  James  A.  Imbrie.  By  the  fonrth 
paragraph  he  gives  to  two  of  bis  dangbters 
certain  sums  of  money.  By  the  fifth  to  his 
children  Lizzie  Freeman  and  E^la  Williams 
certain  sums  of  money.  In  the  sixth  he  be- 
queaths certain  property  to  James  A.  hoWt. 
ParagraiA  T  ot  the  will  la  as  Ctdlom: 

■  "I  give,  bequeath  and  devise,  to  my  sob 
Ralph  Imbrie,  all  the  land  that  I  now  own  id 
and  being  a  part  of  the  donation  land  daim  of 
Caleb  Wilkins  and  wife,  and  being  the  tract  of 
land  purchased  by  me  from  William  L  W3- 
kins,  and  being  in  township  1  north,  raofe  2 
west.  Will.  Mer.,  In  Washington  county,  Ore- 
gon, subject  to  the  following  restrietioni  t» 
wit:  Said  land  shall  not  In  whole  or  part  Iw 
sold  or  mortgaged  until  the  said  Ralph  Imbrie 
is  forty  years  of  age,  nor  subject  to  Us  ddili 
and  should  he  sell  or  mortgage  it,  or  any  part 
of  it,  before  that  time,  all  his  interest  tn  Btid 
land  shall  cease  and  terminate,  and  said  lud 
shall  descend  to  his  children,  if  he  then  han 
any,  and  if  not.  then  to  all  his  brothers  Hm 
living.  This  devise  to  be  accepted  and  re- 
ceived by  him  in  full  of  any  indebtedness  ti 
him,  exeept  five  hundred  dollars.  Hm  btm- 
brance  upon  his  land  to  be  paid  out  of  my  n* 
tate." 

In  tbe  eighth  [mragrapb  of  Oie  will  he  d^ 
vises  to  his  son  James  A.  Imbrie  In  fee  simple 
a  tract  of  land.   By  tbe  ninth  be  devises  to 
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Ms  SOD  T.  IL  Imbrle  In  fee  simple  a  cert&iu 
tract  of  land.  By  tfie  tenth  paragraph  he 
gives,  bequeaths,  and  devises  all  of  the  rest, 
resldDe,  and  remainder  of  his  property,  real 
and  mixed,  to  all  of  his  cElldreu,  or  to  the 
children  of  any  deceased  child.  Paragraph 
12  of  the  will  is  as  follows: 

*^  farther  beqaeath,  deriae  and  direct  that 
,  ahoold  any  of  the  aboTe-named  deviaeea  die 
Tithoat  leaTiDg  lineal  descendants,  children 
or  srandchUdren,  then  in  that  case,  all  of  the 
property  above  devised  to  sndi  devisee  shall 
to  in  equal  shares  to  his  or  her  brothers  and 
sisters  then  living,  or  to  the  ^dren  of  any 
brother  or  sister  tiien  deceased,  right  of  rep- 
resentaUon."  - 

The  ^intur  did  not,  dther  in  whole  er 
In  part,  sell  or  mortgage  said  real  pitv^ty 
prior  to  arriving  at  the  age  of  40  years,  nor 
permit  the  aame  to  become  subject  to  bis 
ddits.  On  and  prior  to  January  29,  1920, 
the  plaintifC  securM  deeds  of  conveyances 
fiwn  all  of  the  <^dren  and  grandchildren 
fft  Robert  Imbrie,  deceaaed,  of  an  thdr  in- 
terest in  the  land,  exc^t  a  conveyance  from 
plalntHTs  own  child,  who  is  a  minor. 

M.  B.  Bump,  of  HlUsboro,  and  D.  D.  Bumi», 
of  Forest  Grove,  for  appellant 

W.  a.  Bare,  of  HlUsboro  (Hare.  McAlear 
&  Peters,  of  HlllabOTO^  on  the  brt&O,  for  re- 
spoodent. 

BEAN.  J.  (after  stating  the  f&cts  as  above). 
This  controvert  arises  oat  at  the  construc- 
tion of  paragraphs  7  and  12  of  the  will,  and 
as  to  the  estate  or  interest  in  the  real  prop- 
erty thereby  devised  to  the  plaintiff.  It  is 
the  contention  of  the  defendant  that  the  pro- 
visions of  the  paragraphs  of  the  wUl  referred 
to  vested  In  plaintiff  only  a  life  estate,  with 
the  remainder  over  to  his  children  or  grand- 
children living  at  the  time  of  his  death; 
and  in  case  he  died  "without  leaving  lineal 
descendanta,  children  or  grandchildren,"  then 
Id  such  case  only  does  title  to  the  property 
pass  to  the  brothers  and  sisters. 

[1]  It  is  a  cardinal  prlndide  of  law  that 
in  construing  a  will  the  fht^tion  of  the  tes- 
tator is  the  galde.  If  such  intention  can 
reasonably  be  ascertained  it  contnris  the  dis- 
position of  his  propa*ty.  Jasper  t.  Jasi>er, 
17  Or.  590,  22  Pac.  152;  Love  v.  Walker,  W 
Or.  96,  107,  115  Pac.  296;  Kaser  v.  Easer, 
68  Or.  157,  137  Pac.  187 :  Beakey  v.  Knutson, 
90  Or.  674,  174  Pac.  1149,  177  Pac.  955. 

[2,  t]  By  paragraph  7  of  the  will,  Robert 
Imbrie  devised  to  his  son,  the  plaintiff  Ralph 
Imbrie,  Che  land  In  question,  subject  to  the 
restrictioDB  that  the  real  estate  should  not 
be  sold  or  mortgaged  until  Ralph  Imbrie  was 
40  years  of  ^ge,  nor  be  subject  to  his  debts. 
If  be  had  sold  or  mortgaged  any  part  of  it, 
all  his  interest  In  the  land  would  have  ceasr 
ed  and  the  land  would  have  descended  to  his 
children,  if  he  had  any,  and,  if  not,  thesk 
to  all  hia  brothers  thai  living.  Tbl»  paia- 


Ki'apfa  of  the  will  provided  that  this  devise 
was  to  be  accepted  and  received  In  full  pay- 
ment of  the  Indebtedness  of  the  testator  to 
Ralph  Imbrie,  except  $500.  The  Incumbrance 
upon  bis  land  was  to  be  paid  out  of  the  tefr< 
tator'a  estate.  Had  It  been  the  intention  of 
the  testator  to  devise  a  life  estate  to  his  son 
Ralph  Imbrie,  it  would  have  been  the  most 
natural  thing  for  whoever  drafted  the  will 
to  have  used  the  words  "during  hla  natural 
life,"  or  words  of  like  import  A  devise  of 
real  property  Is  deemed  to  be  a  gift  of  all  of 
the  testator's  estate  in  the  pmnises  devised, 
"unleaa  it  clearly  appears  from  the  will  that 
he  Intended  to  devise  a  leas  esute  or  Inter- 
est" Section  10121,  Or.  U  Section  10124, 
Or.  U,  provides  that— 

"All  courts  and  others  eoneemed  In  the  exe- 
cution ot  Isst  wills  shall  have  due  regard  to 
the  directions  of  the  will,  and  the  true  inter- 
ests [intent]  and  meaning  of  the  testator  In  all 
matters  brought  before  them." 

The  provision  of  the  will  that  Ralph  Im- 
brie should  not  sell  or  mortgage  the  land  un- 
til he  became  40  years  of  age  clearly  indi- 
cates that  after  that  time  he  could  dispose 
of  tt  at  his  pleasure.  The  provldon  for  the 
payment  of  the  Incumbrances  on  the  land 
from  the  estate  indicates  that  tt  was  the  in- 
t^tfon  of  the  testator  to  pasa  a  dear  title 
to  his  son.  The  specifications  Indicate  that 
no  other  restrictions  upon  the  title  were  In- 
tended by  the  testator.  The  language  of  the 
will  in  question  Is  entirely  different  from  that 
used  In  the  will  construed  In  Ix>ve  v.  Walker, 
supra,  and  Love  v.  Llnstedt  76  Or.  66,  147 
Pac.  985  Ann.  Gas.  1917A.  898,  cited  and  re- 
lied on  l^  defendant  In  this  state  the  term 
"heirs,"  or  other  words  of  inheritance,  are 
not  necessary  to  create  or  convey  bB' estate  In 
fee  ^ple.   Section  0847,  Or.  U 

It  Is  clear  that  by  the  seventn  juiragraph 
of  the  will  Robert  Imbrie  devised  the  land  to 
his  son  Ralph  Imbrie,  In  fee,  subject  to  cer- 
tain restrictions  enumerated  In  tliat  part  of 
the  will.  Applying  the  maxim,  "Expresslo 
unlns  est  exclusio  alterius,"  it  would  not  oc- 
cur to  one  by  the  reading  of  the  will,  when 
tftklng  it  by  its  four  comers,  that  It  was 
the  intcntl(»i  of  the  testator  to  Include  or 
apply  other  restrictions  or  limitations  to  take 
effect  after  his  decease.  Under  any  suggest- 
ed construction  of  the  will  when  taking  Into 
consideration  paragraph  12.  the  estate  de- 
vised to  Ralph  Imbrie  may  last  forever,  as 
he  may  not  "die  without  leaving  lineal  de- 
scendants, children  or  grandchUdrOL"  There- 
fore it  is  safe  to  start  with  the  pronlse  that 
Ralph's  estate  is  a  fee. 

[4]  It  Is  a  well-established  rule  that  where 
an  estate  in  fee  is  given  In  one  clause  of  a 
will  in  clear  and  explicit  terms,  the  Interest 
which  the  devisee  thus  obtains  In  the  land 
cannot  be  taken  away  or  diminished  by  any 
subsequent  vague  or  general  expression  of 
doubtful  import  or  by  any  inference  dedod- 
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Ue  tberefirom,  fhat  may  be  repusaant  to  the 
estate  gtven.  Irvine  t.  Irvine,  68  Or.  1S7, 190, 
136  Pac.  18;  Boberts  v.  Roberts.  140  III.  S46, 
29  N.  B.  SS6 ;  Meacbam  v.  Orabam.  98  Tenn. 
190,  89  S.  W.  12;  2  Underbill  on  Wills,  t 
689  ;  2  Alexander,  Ootu.  on  Wills,  |  931. 

It  is  noticed  tbat  by  the  provisions  of  par* 
agrapb  7,  tbe  devise  to  Ralph  was  condltlcm- 
ed  upon  Its  being  accepted  and  received  by 
him  In  full  of  the  testator's  Indebtedness  to 
him,  with  the  exception  of  $500.  While  the 
amount  of  the  indebtedness  Is  not  disclosed 
by  the  record.  It  would  not  seem  that  tbe 
father  in  the  liberal  disporition  of  his  bounty 
to  his  son,  as  manifested  by  tbe  will,  would 
devise  a  title  In  fee  to  land  for  a  considera- 
tion In  one  part  of  the  will  and  take  it  away 
or  diminish  the  title,  debase  the  fee  as  it  Is 
usually  termed,  in  another  part.  It  would 
be  inequitable  for  blm  to  attempt  to  do  so, 
and  a  CMistractioD  of  the  will  which  would 
eCTectnate  such  a  result  would  be  antagonistic 
to  the  intention  of  the  testator,  according 
to  the  language  of  his  testament.  As  well 
said  by  Mr.  Justice  Bnmett,  In  Bllyen  v. 
Crouch,  96  Or.  66,  189  Paa  222,  "No  will  has 
a  twin  brother."  It  might  be  said  that  on 
this  account  the  precedents  which  we  find 
for  enlightenment  do  not  appear  to  belong  to 
the  same  family.  It  is  seldom  that  one  un- 
dertakes to  reconcile  the  divergent  Judicial 
decisions.  No  such  effort  will  here  be  made. 

It  Is  stated  in  21  a  J.  p;  99S.  1 149,  as  fol- 
lows: 

"The  tendency  of  modem  decisions  on  qaes- 
tioDB  of  .contingent  and  vested  remainders  has 
been  more  and  more  to  break  away  from  the 
technical  refinements  of  the  old  common-law 
learning,  and  to  allow  deeds  and  wills  to  be 
effective  iu  line  with  the  intent  of  their  faces, 
as  gathered  from  the  everyday  good  sense  of 
their  language." 

We  quote  from  10  B.  O.  L.  p.  6f51,  |  7: 

"Since  an  estate  in  fee  simple  Implies  ah- 
Bolate  sovereignty  over  the  land,  the  power 
M  alienation  is  necessarily  and  inseparably  in- 
cidental thereto,  and  an  unlimited  condition  in 
restraint  of  aUenation  attached  to  snch  an 
estate  is  void.  The  estate  is  subject  to  dower 
and  curtesy;  and  it  is  descendible  to  the  heirs 
general*  whether  male  or  famalet  lineal  or  col- 
lateral." 

Nevertheless  the  question  is  submitted  as 
to  whether  or  not  the  language  of  paragraph 
12  of  the  will  clearly  shows  an  unmistakable 
int^tlon  on  the  part  of  tbe  testator  to  diruin- 
ish  the  estate  of  Ralph  Imbrle,  or  debase  the 
fee  devised  by  the  terms  of  paragraph  7.  It 
is  believed  that  the  question  should  be  an- 
swered In  the  negative. 

[S]  It  la  suggested  that  by  the  provisions 
of  the  twelfth  paragraph  of  the  will  the  es- 
tate of  Ralph  Imbrle  may  end  If  he  should 
die  without  lineal  descendants,  children  or 
grandchildreD,  and  therefore  It  is  a  deter^ 
talnaUe  or  quaUfled  fe^  with  a  gift  over  in 


the  nature  of  an  executory  devise  In  f^vor 
of  his  brothers  and  sisters  and  their  children. 

An  executory  devise  Is  defined  as  a  future 
estate  or  interest  in  lands  created  by  will  and 
limited  so  that  It  cannot  take  effect  as  a  re- 
mainder or  a  future  use.  It  does  not  vest  at 
the  death  of  .the  testator,  but  only  on  the 
happening  of  some  future  contingent  event. 
It  is  such  a  limitation  of  a  future  estate  or 
Interest  In  lands  as  the  law  admits  in  the 
case  of  a  will,  though  contrary  to  the  rules 
of  limitations  regarding  conveyances  at  omi- 
mon  law.  It  can  be  created  without  the  in- 
tervention of  a  preceding  estate,  and  it  may 
be  limited  after  a  fee.  2  Alexander  on  wnis, 
S  1017.  This  kind  of  an  estate  or  interest,  it 
Is  declared,  was  instituted  to  st4)port  the  will 
of  the  testator  In  cases  where  by  the  rules 
of  law  the  devise  of  a  future  estate  could 
not  operate  as  a  remainder,  as  in  case  of  a 
remainder  after  a  fee  wbldi,  although  not 
good  as  a  remainder,  Is  valid  as  an  executory 
devise.   4  Kent,  Com.  *269. 

[6]  An  executory  devise,  to  take  effect  only 
upon  an  indefinite  failure  of  Issue,  Is  void  un- 
der the  rule  as  to  perpetuities;  for  an  ex- 
ecutory interest.  In  order  to  be  valid,  must 
take  effect  within  the  life  or  lives  of  those 
In  being,  and  within  21  years  thereafter,  witb 
the  usual  period  of  gestation  added. 

i?}  There  appears  to  be  a  distinction  be- 
tween a  case  where  a  life  estate  Is  derlsed 
with  a  remainder  over  in  case  the  devisee  die 
without  issue  and  where  an  estate  is  devised 
or  conveyed  in  fee  with  a  gift  over  upon  Uie 
proviso  that  the  grantee  die  without  belre. 
It  Is  stated  in  Love  v.  Walker,  S9  Or.  96.  at 
page  107,  115  Paa  296,  at  page  801: 

"The  rule  of  construction  prevailing  in  most 
states  of  the  Union  is  tbat  a  devise  of  a  fee. 
coapled  with  a  condition  tbat  if  the  devisee  die 
without  Issue  the  estate  is  to  go  to  otbers, 
means  dying  without  issue  in  the  lifetime  of 
the  testator,  unless  a  different  intention  is 
manifest  from  the  context  of  the  wUL  'The 
presomption  that  the  contingency  of  dying 
without  issue,*  says  the  author  of  the  exbans- 
tive  note  to  tbe  case  of  Lumpkin  LampU% 
25  L.  R.  A.  (N.  S.)  1063.  1064,  is  to  be  re- 
stricted to  testator's  lifetime  being  fnndamen- 
tally  limited  to  cases  where  an  absolute  gift 
is  made  to  the  first  taker,  in  express  terms  or 
by  implication,  is  not  applicable  where  the  gift 
is  clearly  of  a  less  interest."* 

Turning  to  tbe  foundation  ct  tbat  oinnda- 
tlon.  2S  L.  B.  A.  (N.  S.)  1059  et  seq.,  we  find 
amcmg  numerous  authorities  dted  in  the 
notes  the  fallowing,  on  page  1000: 

"It  is  well  settled  that  where  the  terms  of 
the  will  indicate  an  intention  that  tbe  primary 
devisee  shall  take  the  fee  on  the  death  of  the 
testator,  coupled  with  a  devise  over  In  ease 
of  bis  death  without  issue,  the  words  refer  to 
a  death  without  issue  during  the  life  of  the  tes- 
tator; and  where  the  primary  devisee,  sur- 
Tiving  tbe  teatator,  takes  an  absolute  estate  la 
fee  simple,  this  role  of  constmction  is  adopt- 
ed In  order  to  vrtAd  repognancyi  and  beeanst 
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the  law  faTora  A«  veatbs  of  estates  at  tbe 
earliest  possible  momeDt,  in  the  absence  of  a 
dear  maoifestatioD  of  the  intentioii  of  the  tes- 
tator to  the  contrary.    Tazrell  t.  Smith, 
Iowa.  388,  101  N.  W.  11& 

"Where  a  beqoest  is  direct  and  Immediate, 
and  nothing  else  appears  to  aid  tn  the  interpre- 
tation, the  law  Jndines  to  construe  'die  without 
fssae*  as  meaning  the  death  of  the  legatee 
withoot  issue  in  the  testator's  lifetime. 
•  *  *  Bimer      Bichardson,  5  Dana,  424. 

"So.  also,  in  Washbon  t.  Cope,  144  N.  T. 
2d7,  89  N.  B.  S88,  it  i^  said  that  the  rale  is 
veil  aettled  that  wbere  a  devise  or  bequest  over 
to  third  persons  is  dependent  upon  death  with- 
out issne  or  without  diUdren,  the  death  re- 
ferred to  Is  death  in  the  lifetime  of  the  testa- 
tor." 

[I]  The  fiict  that  our  Code  Is  dosely  re- 
lated to  those  In  the  states  of  Iowa  and 
New  Yotk.  lends  weight  to  the  opinions  In 
those  states.  In  the  preset  case,  instead  of 
the  language  of  the  will,  other  than  that  in 
paragraph  12,  manifesting  an  Intention  of 
the  testator'  to  devise  an  estate  less  than 
that  oC  fee  simple,  the  expression  of  the  will 
of  the  derisor  Is  to  the  contrary,  as  we  have 
noted. 

We  therefore  condnde  that  fl»e  proviso 
ttut  In  the  evoit  Ralph  Imbrle  should  "die 
wlthont  leaving  lineal  descendants,  children 
cx  granddiildroi,''  etc,  was  not  Inserted  in 
the  monorandam  of  the  testator  with  the  in- 
taiti(m  of  debasing  the  fee  devised  to  Ralph 
ImlHle.  or  indicating  that  Robert  Imbrle  pro- 
posed to  give  to  ttila  son  an  estate  less  than 
an  absolnte  fee  simple  after  he  attained  the 
age  of  40  years  without  vl<datlng  any  of  tiie 
restrictlMis  onbodied  In  paragraph  7. 

It  Is  no  donbt  the  rule  that  where  an  es- 
tate otherwise  than  an  absolute  estate  In  fee 
simple  is  devised  In  one  portion  of  a  will. 
In  dear  and  decisive  terms,  and  the  subse- 
quent provisions  deariy  show  an  munlstak- 
able  tntention  on  the  part  of  the  testator  to 
give  an  estate  less  than  an  indefeasible  fee 
simple,  such  latter  IntentlMi  nmst  contnd.  2 
Alexander  on  Wills,  p.  1363,  (  USB.  In  con- 
^derlng  the  wlU  In  question,  we  do  not  find 
sacb  unmistakable  intention  Indicated  on  the 
part  of  the  tMtator. 

[I]  There  can  be  no  remalndw  upon  an 
estate  In  fee  simple  for  the  reason  that,  by 
disposing  of  snch  an  estate,  one  divests  tdm- 
self  of  all  Interest  In  the  land,  and  has  no 
estate  to  transfer  to  another.  For  the  same 
reason  there  can  be  no  remainder  up<m  a  de- 
terminable fee.  1  Tiffany,  Real  Property, 
481 ;  21  C.  J.  p.  1024,  §f  206,  206. 

[It]  The  very  reason  of  the  institution  of 
an  executory  devise  being  for  the  purpose  of 
carrying  out  the  wish  of  a  testator.  It  should 
not  be  transformed  into  an  Instrument  serv- 
ing the  purpose  to  defeat  ^uch  will.  No  tech- 
nical. Indefinite,  or  uncertain  clause  in  para- 
srapb  12  of  the  will  should  be  construed  to 
defeat  or  lessen  the  plain  devise  made  by  the 


Plaintiff  Ralph  Imhrie,  by  virtue  of  his  fa- 
ther's will,  took  an  absolute  title  in  fee  sim- 
ple to  the  real  estate  described.  Love  v. 
Walker,  supra;  Rowland  v.  Warren,  10  Or. 
12»;  Bilyen  t.  Crouch,  96  Or.  68,  189  Paa 
222;  Love  v.  Undstedt,  76  Or.  66,  147  Pa& 
93S,  Ann.  Oas.  1917A,  898. 

[tl]  In  Brltton  v.  Thornton,  112  D.  S.  526, 
532,  6  Sup.  CL'291,  294.  28  U  Bd.  819.  quoted 
from,  with  approval  in  Bllyen  t.  Crouch,  su- 
pra, we  find  this  statement  of  the  law: 

"When  indeed  a  devise  is  made  to  one  person 
in  f ee,  and  *hi  case  M  his  death'  to  another  in 
fee,  the  absur^ty  of  speaking  of  the  one  event 
which  is  snre  to  occur  to  all  living  as  uncer- 
tain and  contingent  has  led  the  courts  to  in- 
terpret the  devise  over  as  referring  only  to 
death  in  the  testator's  lifetime.  *  •  •  Bnt 
when  the  deatb  of  the  first  taker  is  coupled 
with  other  drcamstances  which  may  or  may 
not  ever  take  place,  as,  for  instance,  death  un- 
der age  or  without  diildren,  the  devise  over, 
unless  controlled  by  other  provisions  of  Uie 
will,  takes  effect,  according  to  the  ordinary  and 
literal  meaning  of  the  words,  upon  death,  under 
the  drcumstances  indicated,  at  any  time^ 
whether  before  .or  after  the  death  of  the  tes- 
tator." 

Applying  this  excerpt  to  the  present  case, 
npon  an  analysis  of  the  entire  wlU,  we  think 
that  the  provisions  of  the  will,  other  than 
those  embraced  In  paragraph  12,  control,  and 
dearly  express  the  desire  of  the  testator  In 
bestowing  bis  botmty.  Whatever  road  we 
travel,  and  view  as  many  precedents  as  we 
may.  we  necessarily  come  back  to  the  lan- 
guage found  in  the  testamentary  Instrument 

The  minor  child  of  plaintiff  has  no  Interest 
In  the  real  property  In  question.  The  time  Is 
past  for  the  happening  of  the  event  detailed 
in  the  seventh  paragraph  of  the  will.  Ralph 
Imbrle  did  not  sdl  or  Incumber  the  land  pri- 
or to  bis  arriving  at  the  age  of  40  years,  so 
that  his  Interest  In  the  real  property  would 
cease  and  the  land  go  to  his  diildren  by  vir- 
tue of  the  wIU. 

[12]  From  the  averments  of  the  complaint, 
which  must  be  taken  as  true  when  considered 
upon  demurrer,  plaintiff  has  a  marketable 
title  to  the  land  In  question. 

The  decree  of  the  lower  court  Is' therefore 
affirmed. 

JOHNSt  concurs. 
BROWN,  J.,  concurs  in  result 

BURNETT,  C.  J.  (specially  concurring  In 
the  result).  This  la  a  suit  by  the  seller  to 
enforce  specific  performance  of  a  contract 
whereby  the  defendant  agreed  to  buy  cer- 
tain lands,  provided  the  plaintiff  had  a  fee- 
simple  title  thereto.  The  plaintiff  derives 
title  under  the  will  <rf  bis  father.  Robert 
Imbrie,  who  died  January  5,  1897.  Other 
clauses  of  the  testament  devise  lands  to 
the  sons  of  the  testator  In  fee.  but  the  title 
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by  two  dansefi,  the  serenOi  and  Qie  twtiftli. 
The  seventh  reads  thas: 

"I  give,  beqaeath  aod  devise  to  1117  flOD, 
Ralph  Imbrie,  all  the  land  that  I  now  own  in 
and  being  a  part  of  the  donation  land  cl&im 
of  Caleb  Wilkins  and  wife,  •  •  •  subject 
to  the  following  restrictions,  to  wit:  Said  land 
aball  not  in  whole  or  part  be  sold  or  mortgaged 
tmtil  the  aaU  Balph  Imbrie  is  forty  years  of 
age,  nor  subject  to  hia  debts  and  should  he 
lell  or  mortgage  it,  or  any  part  of  it,  before 
that  time,  all  his  interest  in  said  land  shall 
cease  and  terminate,  and  said  land  shall  de- 
ucend  to  bis  children,  if  he  then  have  any,  and 
if  not,  then  to  all  his  brothers  then  living. 
This  devise  to  be  accepted  and  received  by  him 
in  full  of  my  indebtethiess  to  him,  except  five 
bnndred  dollars.  The  incumbrance  upon  his 
land  to  be  psld  ont  of  my  estate." 

Hut  twdfOi  clanse  bere  fbllom: 

"I  further  bequeath,  dertse  and  direct  that 
should  any  of  the  above-named  devisees  die 
without  leaTbv  Unedl  descendants,  children  or 
grandchUdreut  then,  ]n  that  case,  all  of  the 
porperty  above  devised  to  such  devisee  shall 
go  in  equal  shares  to  Us  or  her  brothers  and 
sisters  then  living,  or  to  the  diildren  of  any 
brother  or  sister  then  deceased,  by  right  ct 
representation." 

The  complaint  states  that  the  plaintiff  be- 
came 40  years  of  Age  on  October  8, 1916,  and 
prior  to  that  time  did  not  sell  the  realty  In 
whole  or  In  part,  or  mortgage  the  same,  or 
permit  it  to  become  subject  to  hls^ebts.  The 
pleading  also  recites  the  names  of  the  chil- 
dren of  Robert  Imbrie,  the  testator,  then 
living  and  one  daughter  dead,  survived  by 
her  two  childrai,  gives  the  names  of  all  the 
grandchildren  of  the  testator,  and  avers  that 
on  Janaaiy  29,  1920,  all  the  brothers  and 
Asters  of  the  plaintiff  then  living  and  all 
their  children  and  the  children  of  the  deceas- 
ed sister,  naming  all  of  them,  conveyed  to 
him  all  their  right,  title  and  Interest  in  the 
property  by  deeds  of  conveyance  dnly  execut- 
ed, acknowleged,  delivered  and  recorded.  He 
stat^  that  he  himself  has  one  child.  Gladys 
Imbrie,  a  minor,  bom  after  the  death  of  the 
testator.  Upon  this  narration  of  facts,  claim- 
ing he  has  no  plain,  speedy,  or  adequate  rem- 
edy at  law,  he  prays  for  a  decree  to  the  effect 
that  his  title  be  adjudged  a  marketable  one, 
and  that  the  defendant  be  compelled  spe- 
dfically  to  perform  the  contract,  together 
with  other  and  further  relief  as  may  seem 
equitable. 

The  sole  defense  Interposed  Is  a  general 
demurrer  to  the  complaint,  which,  being  over- 
ruled, the  defendant  refused  to  answer  fur- 
ther, whereupon  the  court  rendered  a  decree 
according  to  the  prayer  of  the  complaint,  and 
the  defendant  has  appealed. 

It  is  conceded  that  the  testator  had  the 
fee-simple  title  absolute  to  the  land,  hence 
the  question  to  be  determined  is  whether  or 
not  the  plaintiff,  Ralph  Imbrie,  has  the  same 
tttle,  that  being  the  ^te  vhl«b  lie  omtract 


ed  to  convey.  The  devising  words  in  the 
seventh  clanse  are  sufficient  to  pass  to  Ralph 
that  interest  In  the  land,  although  neither 
the  word  "heirs"  nor  the  words  "fee  simple" 
appear  in  the  will.  Although  at  common  law 
In  a  conveyance  it  was  requisite  to  the  crea- 
tion of  a  fee-simple  estate  that  it  run  to  the 
grantee  and  his  heirs,  yet  evep  then  the  words 
"fee  simple"  and  "hrfrs"  were  not  necessary 
In  a  will  devising  real  property  to  a  devisee. 
2  Blac^tone.  108.  In  Oregon  the  rale  Is 
settled  by  statute,  to  the  effect  that: 

"A  devise  of  real  property  shall  be  deemed 

and  taken  as  a  devise  of  ell  the  estate  or  in- 
terest of  the  testator  therein  subject  to  his 
disposal,  unless  it  clearly  appears  from  the  wiB 
that  he  intended  to  devise  a  less  estate  or  in- 
terest"  Section  10121,  Or.  I* 

It  is  admitted  that  all  of  the  conditions  In 
the  seventh  clause,  restraining  the  alienation 
of  the  land  imtll  Ralph  Is  40  years  of  ag& 
have  been  fulfilled.  Without  regard,  there- 
fore, to  the  question,  academic  bere.  of 
whether  this  condition  is  void  as  a  restraint 
upon  alienation,  under  the  auth<wlty  of  Haw- 
ley  V.  Northampton,  8  Mass.  3,  0  Anu  Dec 
66,  and  many  other  precedents,  or  whether 
It  Is  fulfilled,  the  question  to  be  determined 
Is:  What  effect  has  the  twelfth  clauK  of  the 
will  on  the  estate  of  Ralph?  We  note  that 
the  entire  fee-simple  estate  passed  ont  of 
the  testator  by  virtue  of  his  will  and  soc- 
ceedlng  death.  There  Is  no  remainder  to  any 
one  by  vlrtne  of  that  devise.  The  case  does 
not  Involve  either  vested  or  contlngrat  re- 
mainders. The  whole  estate  went  to  Ralph 
Imbrie  with  the  coodlttonal  timltatim  laid 
down  In  the  twelfth  clanse. 

It  is  impossible  by  deed  to  convey  a  fee- 
simple  title  to  one,  and  in  the  same  convey- 
ance to  limit  the  same  fee  simple  to  another. 
The  conveyance  would  contradict  Itself,  fin 
vpills,  however,  a  fee-slmple  estate  may  be  de- 
vised, and  on  certain  conditions  the  identical 
fee  may  be  limited  to  another  Individual 
This  would  be  good  as  an  executory  devise. 
This  executory  devise,  however,  must  be 
one  that  Is  recognised  by  the  law.  Its  con- 
ditions must  conform  to  public  policy.  In 
other  words,  since  the  testator  has  devised  a 
fee-simple  estate  to  Ralph,  If  the  former 
would  limit  this  estate  and  divert  it  In  the 
future  to  some  one  else,  it  must  t>e  by  a  law- 
ful limitation.  At  common  law  the  effort 
of  landed  proprietors  was  to  perpetuate  their 
holdings  throughout  the  successive  genera- 
tions  of  their  families.  The  effort  of  the 
king  and  courts  was  to  break  down  these 
perpetuities  and  make  the  land  alienable  with- 
in certain  reasonable  ccmdltions.  The  result 
was,  that  the  common-law  rule  provides  that 
the  limitation  to  be  worked  ont  by  executory 
devise  must  not  extend  the  perpetuation  of 
the  estate  beyond  a  life  or  lives  In  existence  at 
the  time  the  will  takes  effect  at  the  death  of 
the  testator,  ^ua  ttie  period  at  21  years  wltti 


Digitized  by  Google 


Or.) 


IMBRIE  V.  nARTRAMPF 
(iss  p.) 


627 


9  months,  as  the  period  of  gestation,  added. 
Ab  stated  by  Mr.  Chief  Justice  Parker  In 
Hawley  t.  Northaiaptoii,  snpra,  the  Uralta* 
Hon  of  21  years  was  to  meet  the  case  of  a 
minor,  and  that  of  0  months  was  to  let  In  a 
child  yet  unborn.  The  weight  of  authority 
is  that  the  motion  of  this  fracttona)  year 
was  superfluous,  for  the  reason  that,  if  it  be 
to  his  Interest,  a  child  en  ventre  sa  mere  la 
deemed  to  be  Uring  at  the  time  the  will  takes 
effect. 

Another  principle  to  be  obserred  Is  thus  ex- 
pressed In  21  R.  C.  U  289: 

**In  enfordDg  the  mle  against  perpetaities, 
it  la  a  firmlj  established  principle  tbat  every 
future  liinitation  of  an  estate  is  void  as  too 
remote  anless  it  is  apparent  that  it  mnet  take 
effect  and  vest,  if  at  all.  within  the  period  al- 
lowed by  the  mle.  •  •  •  Thus,  where  a 
breach  of  condition  on  whidt  a  limitation  de- 
pends, if  it  occurs  at  all,  most  occur  within 
the  period  allowed  by  the  rule,  it  will  be  up- 
held. It  is  not  sufficient  that  the  future  estate 
may  by  possibility  become  vested  within  the 
period  allowed  by  the  rule  against  perpetuities, 
or  even  that  it  wUl  probably  become  vested  in 
8u«h  period.  If  it  may  possibly  happen  beyond 
the  established  time  limits,  or  if  there  is  left 
any  room  for  uncertainty  or  doubt  on  the  point, 
the  limitation  is  void.  If  a  future  limitation 
may  not  by  possibility  take  effect  within  the 
prescribed  period,  it  cannot  be  made  good  by 
subsequent  events.  In  other  words,  the  valid- 
ity of  the  future  estates  under  the  rule  against 
perpetuities  depends,  not  on  what  actually  hap- 
pens after  the  time  at  which  the  rights  of  the 
parties  are  fixed,  but  od  what  may  happen  as 
viewed  at  the  time  when  the  deed  or  will 
creating  them  takes  effect.  Thus,  it  makes  no 
Terence  that  one  to  whom  a  future  Interest 
ia  given  happens  to  be  bom  within  the  period 
allowed  by  the  mle  if  be  might  have  been  bom 
beyond  that  period.** 

A  leading  case  on  perpetuities  Is  Brattle 
Square  Church  v.  Grant,  3  Gray  (Mass.)  142, 
S3  Am.  Dec.  726.  The  syllabus  of  that  case 
reads  thus: 

"A  limitation,  by  way  of  execntoiy  devise, 
which  may  posribly  not  take  effect  within  the 
term  of  a  life  or  Uvea  In  being  at  the  death  of 
the  testator,  and  21  years  (adding  in  case  of 
a  child  en  ventre  sa  mere,  about  9  moatbe) 
afterwards,  is  void,  as  too  remote,  and  tending 
to  create  a  perpetuity.  A  devise,  subject  to  a 
coodttional  limitation  void  for  remoteness, 
vests  an  absolute  estate  in  the  first  taker." 

In  the  extumsttvely  reasoned  case  of  Moody 
V.  Walker.  3  Ark.  147.  190.  the  role  Is  thus 
stated: 

"An  executory  devise  cannot  be  barred  by 
fine  or  a  common  recovery,  and,  therefore,  to 
prevent  perpetuity,  it  became  necessary  to 
prescribe  the  bounds  and  limits  beyond  which 
it  should  not  extend.  The  time  to  whldi  they 
were  limited  was  definitely  settied  In  Stephens 
V.  Stephens,  and  that  decision  received  the 
sanction  of  the  court  of  chancery,  and  of  the 
judges  of  the  King's  Bench.  According  to  the 
resolutltm  of  that  ease,  the  devise  over  must 


vest  within  tha  compass  of  a  Hfe  Or  lives  In 
being  and  21  years  and  9  months  thereafter. 
But  shonid  an  executory  devise  be  not  limited 
to  an  event  within  the  prescribed  period  of 
time  mentioned,  as  upon  an  Indefinite  failure 
of  issue,  it  was  void,  by  reason  of  its  remote- 
ness, as  favoring  the  doctrine  of  entailed  es- 
tates, and  thereby  creating  perpetuities.  'It 
is  of  no  importance  how  the  fact  turns  out  to 
be;  it  is  void  at  the  commencement,  if  the 
event  on  which  Its  existence  depends  may.  by 
possibility,  extend  beyond  the  duration  of  the 
time  prescribed.*  6  Cruise,  tit  Devise,  S2,  ch. 
17." 

In  Lawrence^s  Estate,  IM  Pa.  854,  20  AU. 
621,  U  U  B.  A.  85,  20  Am.  St  Rep.  925,  it  Is 
said  that  DO  Interest  subject  to  a  condition 
precedent  is  good,  unless  the  condltltu  mnst 
be  fulfilled,  U  at  all.  within  21  yeare  after 
some  life  la  being  at  the  creation  of  the 
Intwest.  In  Bamnra  v.  Bamum,  26  Ud.  110, 
90  Am.  Dec.  S&,  It  was  decided  that: 

"If  an  estate  be  so  limited  as  by  possibility 
to  extend  beyond  a  life  or  lives  in  being  at  the 
time  of  its  commencement,  and  21  years  and 
a  fraction  of  a  year  (to  cover  the  period  of 
gestation)  afterwards,  during  which  time  the 
property  would  be  withdrswn  from  the  market, 
or  the  power  over  the  fee  sospended.  It  is  a 
perpetuity,  and  void  as  against  the  policy  of 
the  law,  which  will  oot  permit  the  property  to 
be  InalienaUe  for  a  longer  period." 

In  Graham  v.  Whitridge,  99  Md.  248.  67 
AtL  609,  58  Atl.  36.  65  L.  R.  A.  408,  the  prin- 
ciple is  thus  enunciated: 

"If  the  contingency  upon  the  happening  of 
which  the  remainders  over  *  •  «  are  to 
vest  is  one  that  might  or  might  not  happen 
during  a  life  or  Uvea  in  being  at  the  time  of 
the  death  of  [the  testator]  and  21  years  and 
a  fraction  of  a  year  In  addition,  then  the  con- 
tingency is  too  remote,  and  the  remainders  fail 
to  take  effect.  In  determining  this  question 
of  remoteoees,  it  Is  an  invariable  principle  that 
regard  Is  to  be  had  to  possible  and  not  merely 
actual  events.  It  is  not  determined  by  looking 
back  on  events  which  hsve  occurred  snd  seeing 
vbether  the  estate  has  extended  beyond  the 
prescribed  limit,  but  by  .looking  forward  from 
the  time  the  limitation  was  made  and  seeing 
whether,  according  to  its  terms,  there  was 
then  a  possltdlity  that  it  might  so'  extend. 
*  *  *  The  event  upon  the  hsppening  of 
wliich  the  remainder  is  to  vest  must  be  one 
that  is  certain  to  happen  within  the  prescribed 
period  or  the  limitation  will  be  bad." 

Tbe  court  there,  speaking  of  remainders, 
said  the  same  rule  already  mentioned  re- 
specting remainders  applies  to  executory  de- 
vises. See,  also,  Andrews  t.  Lincoln,  96  Me. 
541,  00  Atl.  898,  56  U  R,  A.  103;  Wells  v. 
Heath,  10  Gray  (Mass.)  17;  Coggins*  Appeal, 
124  Pa.  10,  16  Atl.  679,  10  Am.  St  Rep.  565 , 
Lasnier  v.  Martin,  102  Kan.  561,  171  Pac. 
015;  Mlnot  v.  Paine.  230  Mass.  614.  120  N. 
E.  167,  1  A.  I«.  R.  365;  Hopklnson  r.  Swalm. 
284  111.  U,  119  N.  E.  985;  Ortman  t.  Dogan. 
130  Md.  121,  100  Aa  82:  Uoronsy  t.  Haas. 
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277  BL  467*  US  N.  B.  648;  fCaylor  v.  Oros- 
SOD.  11  Del  Ob.  145.  98  AO.  S76;  Rll^ 
Jaeger  (Uo.)  189  S.  W.  1168;  Overly  t.  Scar- 
borou^,  !&  Ga.  876,  90  S.  E.  87;  Camden, 
etc^  &  Trust  Ga  Onerln,  87  N.  J.  Kq.  72, 
99  AtL  lOS;  O'Haire  t.  Johnston,  27S  IlL  468; 
113  N.  E.  127;  Harmon  t.  Hemum,  80  Conn. 
44,  66  AU.  771;  Shepperd  t.  Flsber.  '200  Ho. 
208,  103  S.  W.  969;  Bartlett  t.  Seara,  81 
Conn.  34, 70  AtL  33;  Baydon  v,  Layton  (Ky.) 
128  S.  W.  90;  Starr  v.  Minister  et  aL,  112 
Md.  171,  76  Aa  696;  Hewitt  r.  Green,  77 
N.  J.  Bq.  346,  77  AtL  26;  GambrlU  T.  Gam- 
brill,  122  Md.  668,  89  AtL  1094;  Hollander  t. 
GeutraL  etc.,  Co.,  109  Md.  131.  71  AtL  442, 
23  L.  Et.  A.  <N.  S.)  1135;  Hayes  t.  Marts, 
173  Ind.  279,  89  N.  a  303,  90  N.  m  300; 
iMme  SavlDgB  &  Trust  Oo.  t.  Watson,  254 
lU.  419.  98  N.  B.  777. 

Wltb  tbese  prlDclplfis  in  ndnd,  let  us  ad- 
vert to  the  conditions  described  In  the  com- 
plaint We  remember  that  Balph's  father, 
the  testator,  died  on  January  5, 1897.  and  that 
Ralph's  danghter,  Gladys,  yet  a  minor,  was 
bom  after  the  death  of  the  testator.  As  to 
Ralph's  devise  his  own  was  the  only  life  in 
being  at  the  death  of  his  fother.  Tet  the 
estate  to  be  taken  ander  the  execotory  de- 
vise by  Ralph's  brothos  and  sistezs  Is  made 
1^  the  twelfOi  danse  <it  the  will  to  depend 
OB  possibly  three  lives:  Slirtr  BaliA's;  sec- 


ond, that  of  his  yet  unborn  daughter ;  and, 
thlid,  that  of  her  potential  dilld  or  cblldreD; 
for  this  twelfth  clause  makes  the  estate  of 
die  brothers  and  sisters  to  depend  opon  the 
conditional  limitation  that  Ralph  shall  die 
^thout  leaving  lineal  descnidants,  dilldren 
or  grandchndrai.  Contrary  to  the  law.  tin 
testatOT  essayed  to  control  the  devolntlai 
of  his  proper^  tiirough  and  beyond  two  goh 
eratlMis  yet  unborn.  In  other  words,  it  Is 
possible  that  grandchildren  be  born  to  RaliA; 
that  he  survive  bodi  th«u  and  his  own  cfaH* 
dren  and  that  he  thai  die  "without  leavlDf 
Uneal  descendants.  cSiUdrai  or  grandchil- 
dren." Extending,  ss  posriUy  It  may,  over 
three  lives,  two  of  wUdi  In  succession  wae 
not  In  being  when  the  will  took  effect,  Jan- 
uary 6,  1897,  the  conditional  Umitatira  by 
way  of  executory  devise  which  was  designed 
to  defeat  Ralph's  fee  and  pass  It  to  his  od- 
lateral  kindred  Is  void  wlttiln  the  role  against 
perpetuities.  The  result  Is  that  since  there 
Is  no  valid  restrlcttm  now  operative  <m  tbe 
estate  given  to  him  by  the  seventh  dianse  ol 
the  will.  Ralph  has  a  fe»«imple  absolute  lo 
the  property  mentlODed.  His  title  Is  tbere> 
fore  marfcetatde.  There  is  no  excuse  dtown 
on  the  pleading  to  relieve  0ie  defendant  tram 
performing  his  contract. 

Tbe  decree  of  the  drcnit  court  aboold 
therefore  be  affirmed. 
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STATE  V.  BAILCY.   (No.  2424.) 

(Supreme  Court  of  New  Mexico.  Jan.  14, 19ZL 
Beheariug  Denied  Jane  20.  1921.) 

(S^ttdbu*  bv  the  Court.) 

1.  Ciimisal  law  l66>/2(8)— Error  li  over- 
mllng  ohalleogo  aot  praJwdloM  whoro  por- 
emptory  challonpo*  Mt  oxhustad. 

Appellant  cannot  predicate  error  npon  tbe 
action  of  the  trial  conrt  Id  Improperly  over- 
roliDg  his  challenge  to  a  Jnryman,  when  at  the 
final  knpsDeling  of  the  jary  .he  had  not  ez- 
hanated  bis  peremptory  diallenees  and  the  ob- 
jectionable Jaryman  waa  not  forced  opon  him. 

2.  Homldte  «=s>158(3)  —  EvMoioe  of  threats 
ainlt^ble  aHhough  ou  deflaltaly  daolg- 
utod. 

iOridence  of  threata  b  admladble  fai  a  caso 
•t  bomldda,  although  no  one  la  definitely  dea- 
ignated. 

S.  Homlolde  «=>I63(2)— Repntatloa  of  deoeat- 
•d  competent  on  behalf  of  proteeotlon  after 
attack  by  defense. 

The  repntation  of  the  deceased  as  a  man  of 
peaceable  character  is  competent  evidence  on 
behalf  of  the  prosecntion  after  each  character 
has  been  attacked  and  pat  in  evidence  by  the 
defense. 

4.  WItMssas  «=»344(t)  — Exteat  of  oxamlaa- 
Maa  as  ta  wreagdelat  of  wltaass  artthia  dis- 
aratlaa  af  aaart. 

Proof  of  a  witness'  particular  overt  acta 
of  wrongdoing  is  ordinarily  relevant  as  Im- 
peaching evidence.  The  extent  of  sndi  exam- 
ination rests  largely  In  the  ffiacretion  of  tile 
trial  court ' 

5.  CriMlnal  law  «s»82«(l),  830  —  Reqnested 
lastraetlsas  eovered  ar  taoorraotly  statlag 
appHeaMa  law  properly  rafaaad. 

Where  instructions  given  are  correct  and 
cover  the  same  groond  as  those  reqaested,  or 
where  those  reqaeeted  incorrectly  state  the  law 
aa  applicable  to  the  caae,  tiie  inatmetlflDa  n- 
9BC8ted  are  properly  refiuod. 

On  Motion  for  Rehearlof. 

(BvUmbm  by  BUfortat  Biaf.) 

%,  Haaileida  «SiS04— laatrHttaa  held  fally  ta 
oovar  dafaasa  af  aeoldaatal  MHIag. 
In  8  prosecotioD  for  murder,  an  Instruc- 
tion Md  folly  to  cover  the  defenaa  of  uddeatal 
discharge  of  the  gun  in  defendan^a  haada  there- 
by killing  deceased. 

7.  Honltrida  4=>304-- lastraotloa  aa  ta  aoel- 
doatal  killing  held  property  refased. 

In  a  prosecntion  for  morder,  where  the  de- 
fense of  accidental  killing  was  interposed,  an 
inatnictiOD  that  if  the  Jury  believed  that  de- 
ceased waa  acddentally  kOled,  or  If  they  en- 
tertainad  a  reasonidde  donbt  thereon,  they 
aiundd  acquit,  Md  correctly  refused,  aa  not 
including  an  necessary  elementa. 
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8.  HeHMda  ^»SM— laatraetlaa  ahatnwl  aad 
laapplloakia  ta  faeta  property  rafaaad. 

la  a  prosecution  for  murder,  where  tbe  de- 
fense of  accidental  killing  was  interposed,  an 
instructiOD  In  the  exact  language  of  Code  191S, 
I  1472,  held  property  refased,  as  being  tnapi^- 
cable  and  as  being  abstract. 

9.  Homldde  «s>340(l)  — lastraotloa  oonfsslng 
self-defense  aad  defaaaa  af  habltatlan  held 
BOt  prejudlelal  error. 

In  a  prosecution  for  murder,  an  instruction 
htAi  not  prejudicially  erroneous,  although  con- 
fadng  tbe  doctrine  of  self-defense  and  the  docs 
trine  of  defense  of  habitation. 

ro.  Criminal  law  «=>I056(I)— Instnictlons  not 
axeepted  to  need  not  bs  eonsldered  on  appeti. 

An  instruction  not  excepted  to  need  not  be 
considered  on  appeal 

Appeal  from  District  Court,  Grant  Conn^ ; 
B,  B.  Ryan,  Jndga 

Sylveater  D,  Bail^  was  convicted  of  mor- 
der in  the  flrat  degree,  and  he  appeala.  Af- 
firmed. 

K.  E.  Scott,  of  Breckenridge,  Tex.,  and 
Alvan  N.  'White,  U  Sliver  City,  for  appel- 
lant 

O.  O.  Askren,  Atty.  Gen.,  and  H.  S.  Bow- 
man, Asst.  Atty.  Gen.,  for  tbe  State. 

RATNOLDS,  J.  The  appellant,  Sylvester 
B.  Bailey,  was  Indicted  at  the  Marvh,  1819, 
term  of  the  district  court  for  Grant  coanty, 
N.  M.,  for  the  killing  of  one  James  N.  Bedore, 
and  a  verdict  of  murder  in  the  first  degree 
waa  returned  by  the  jury.  Appellant  filed  a 
motion  for  a  new  trial,  which  was  overruled 
and  the  app^ant  sentenced  to  be  executed 
Friday,  April  25, 1019.  Fnmi  tbe  verdict  and 
sentence  appeal  Is  taken  to  this  court. 

At  the  time  of  the  homicide  in  qaestlon, 
the  appellant  was  a  prospector  and  miner  liv- 
ing on  his  minbig  claim  at  a  place  called 
Vanadium,  situated  near  Silver  City  In  Grant 
county.  On  the  mining  claim  were  a  store 
building;  a  anoall  adobe  residence,  and  an 
automobile  garaga  Appellant  had  raited  hla 
Btore  to  one  L.  B.  Freeland.  Freeland  had 
rented  the  dwtilli^E  at  the  dlrecti<m  of  ap- 
pellant during  his  abaence  to  the  deceased, 
Bedore,  for  a  period  of  three  months  aiding 
S^ember,  1(08.  Upon  appeUanfs  return  to 
hla  claim  he  occopied  a  part  of  a  box  car 
whldi  had  beai  used  by  the  railroad  as  a 
temporary  depot.  While  appellant  waa  wait- 
ing for  the  possession  of  his  property,  the 
deceaaed,  Bedore,  bad  turned  over  his  dwell- 
ing to  one  Bose  Fredand,  who  waa  then  oc- 
cui^g  it  Appelant  notified  the  deceaaed 
and  Bose  Fre^nd  that  he  desired  poaseasiott 
of  his  dweUlng  <m  September  1,  1918.  De- 
ceased, Bedore,  Shtntly  after  S^tember  lat 
had  tendered  to  the  appelant  another 
month's  rait  and  appelant  had  refused  to  ao- 
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cept  It  There  was  testimony  to  show  that 
on  the  morning  of  the  fellltng  the  deceased 
had  stated  that  he  was  about  to  move  from 
the  premises  of  the  appellant  on  that  day, 
and  that  he  liad  idade  arrangements  with  one 
of  the  witnesses  to  secure  a  team  to  move  his 
t)eIongings  from  said  premises. 

The  appellant  In  tils  testimony,  and  by  the 
testimony  of  other  witnesses,  attempted  to 
show  that  the  gun  from  which  the  fatal  shot 
was  flred  was  disctiarged  by  accident  in  a 
struggle  between  liim  and  the  deceased,  aft- 
er the  appellant  had  taken  the  gun  from  un- 
der his  pillow  and  used  It  as  a  club  to  drive 
off  the  deceased  who  was  about  to  attack  him 
In  his  room.  Upon  examination  of  the  body 
of  the  deceased,  It  was  found  he  was  shot  In 
the  abdomen,  about  two  inches  below  the 
breastbone  and  a  half  Inch  to  the  right  of 
the  median  line,  and  there  was  no  point  of 
exit.  The  shirt  and  underclothes  had  holes 
In  them  and  were  powder  burned.  There 
were  no  eyewitnesses  to  the  homicide,  and 
the  deceased  made  no  statement,  living  only 
a  few  minutes  after  he  fell. 
Appellant  assigns  errors  as  follows: 
L  The  court  erred  In  sustaining  the  two 
challenges  made  by  the  state  to  certain  Jury- 
men In  overruling  the  challenges  made  by 
the  appellant  to  two  others  in  regard  to  their 
qualifications.  Upon  this  assignment  the  law 
is  well  settled  In  this  state. 

"We  are  of  the  opinion  that  Mr.  Thompeon 
correctly  states  the  general  rule  regarding  the 
discretion  of  the  court  in  respect  to  inipaaeliBg 
the  jury  as  follows:  'In  the  superintendeDce 
of  the  process  of  impaneling  the  jury,  a  large 
discretion  la  necessarily  confided  to  the  judge, 
which  discretion  will  not  be  revised  on  error 
or  appeal,  onless  it  appran  to  have  been  gross- 
ly abused  or  exercised  contrary  to  law.*  1 
Thompson,  Trials,  $  88."  Territory  v.  Jjynch, 
18  N.  M.  IfK  at  page  2S,  183  Pac.  406,  at  page 
407. 

"Assuming  that  the  trial  court  excused  this 
juror  without  caune,  nevertheless  we  do  not 
consider  that  appellant  has  ground  for  com- 
plaint In  1  Thompson  on  Trials,  {  the  au- 
thor, after  pointiag  to  the  fact  that  the  right 
of  peremptory  chanenge  la  a  right  to  reject,  and 
not  a  right  to  select  si^re: 

"  'Therefore,  a  party  cannot,  in  general,  com- 
plain that  the  court  has  excused  Jurors  without 
cause,  or  sustained  untenable  cballenges  of  the 
other  party,  thus  driving  the  objecting  party  to 
exhaust  his  peremptory  challenges  upon  other 
members  of  the  panel,  or  upon  special  venire- 
men or  talesmen.*  See,  also,  24  Cyc.  31S;  16  B. 
C.  L.  291. 

*'M.T.  Thompson,  at  section  120,  more  com- 
pletely states  the  rule  in  the  following  language: 

"  'No  party  can  acquire  a  vested  right  to 
have  a  particular  member  of  the  panel  sit 
upon  the  trial  of  his  cause  until  he  has  been  ac- 
cepted and  Bwom.  It  is  enough  that  it  appear 
that  his  cause  has  been  tried  by  aa  impartial 
Jury.  It  Is  no  ground  of  exception  that  against 
his  objection,  a  juror  was  rejected  by  the  court 
upon  Insufficient  grounds,  unless  through  re- 
jecting qualified  persons,  the  necesai^  of  ae- 


cepting  others  not  qnalUM  has  bean  purposetr 

created.' 

"We  adopt  this  statement  of  the  law,  wUck 
is  undoubtedly  coDduilve  upon  the  asaignnent 

under  con^deration.  in  which,  therefore,  we 
find  no  merit*' 

State  V.  Kodrlgues,  28  N.  M.  166,  at  psgfls 
164,  165,  167  Pac  428^  at  page  428  (L.  B.  A 

IdlSA,  1016). 

[1]  In  the  present  case  It  also  appears  that 
the  defense  had  not  exhausted  Its  peremp- 
tory challenges  when  the  jury  was  finally  Im- 
paneled, and  the  action  of  the  court  is  not 
error,  for  this  as  well  as  the  foregoing  rea- 
sons: 

"The  weight  of  authority  is  to  the  effect  that, 
when  a  challenge  for  cause  to  a  juror  Is  im- 
properly overruled,  the  error  will  be  regarded 
as  immaterial  and  without  prejudice,  if  the  ob- 
jecting party  did  not  challenge  the  juror  per- 
emptorily and  bis  peremptory  challenges  wen 
not  exhaoated;  this  upon  the  theory  that  a 
party  must  use  all  available  means  to  exdude 
all  objectionable  jurors,  and  that  a  failure  to 
do  so  constituted  a  waiver  of  his  objection.  24 
Cyc.  323,  324.  We  agree  with  the  majority  rule. 
This  being  true,  it  is  our  duty  to  assume  tbst 
appellant  was  not  harmed  by  the  failure  to 
sustain  his  challenge  for  cause."  State 
Smith,  24  N.  M.  406^  at  page  408,  174  Fae. 
740,  at  page  741. 

**It  Is  our  opinion  that  the  better  rule  to 
that  an  erroneous  overruling  of  a  challenge  for 
cause,  even  though  the  peremptory  challtiiges 
are  thereafter  exhausted,  will  not  warrant  a  re- 
rersai  of  the  judgment  unless  it  is  further 
shown  upon  ai^eal  that  an  objectionable  jnror 
was  forced  upon  the  challenging  party  and  sat 
upon  the  jury  after  such  party  bad  exhausted 
his  peremptory  challenges.  [Citing  casea]" 
Colbert  t.  Journal  Pub.  Co.,  19  N.  M.  ICO,  at 
page  160.  1^  Pac  146.  at  page  147. 

"Finally  it  is  a  rule  of  paramount  inportanca 
that  errors  committed  in  the  overruling  of  chal- 
lenges for  cause  are  not  grounds  for  reversal, 
unless  it  be  shown  an  objectionable  juror  vaa 
forced  upon  the  challenging  party  after  be  had 
exhausted  his  peremptory  challenges.  If  hi> 
peremptory  cbaUenges  remain  unexhausted  lo 
that  he  might  exclude  the  objectionable  juror  bj 
that  means,  be  has  do  ground  for  complaint" 
1  Thompson  on  Triala,  i  68,  p.  147. 

See,  also,  People  t.  Doeraut,  116  Cat  179, 
48  I^c.  75,  at  page  78. 

[2]  (2)  The  court  erred  In  admitting  evi- 
dence of  the  alleged  statement  not  amount- 
ing to  a  threat,  hl^ly  prejudicial  to  a[V^ 
tant.  The  statement  or  threat  was  aa  id- 
lows: 

"He  said  he  would  protect  his  ground  if  ba 
couldn't  by  law,  he  would  with  his  gun.  Be  hai 
done  it  and  he  could  do  it  again." 

Standing  alone  sncb  an  Indeflnlta  atate* 
ment  might  be  obJectl(mable  as  a  threat,  tnt 
with  other  evidence  of  the  relatfonstdp  be- 
tween the  parties  and  the  drcnmatances  of 
the  case,  It  is  clearly  a  threat  and  properly 
admitted. 
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"One  of  th«  errors  osiic&ed  hj  the  defendant 
is  that  the  CTidence  of  a  threat  made  hj  him 
to  shoot  a  person  whom  he  did  not  name,  was 
admitted.  There  was,  besides  the  language  of 
the  tkre^  itself,  eridence  that  the  defendant 
had  been  warned  against  Oamilo  Uartines  not 
loiv  before  he  made  the  threat,  and  the  ondie- 
pnted  fact  that  he,  booh  after  he  made  it,  be- 
gan a  controversy  with  Martines  on  a  matter 
in  dispote  between  them,  and  did  shoot  him.  It 
was  for  the  jory  to  determine  froni  the  evidence 
whether  he  had  reference  to  Martinex  when 
he  made  the  threat,  (f  the;  believed  be  made  it 
State  V.  Cochran.  147  Mo.  617;  Moore  v.  Peo- 
ple (Colo.)  57  Pac.  868;  State  t.  Tance 
(Wash.)  70  Pac  84."  Territory  v.  Alarid.  10 
N.  M.  16S,  at  page  170k  106  Pac  871,  at  page 
872. 

**It  Is  a  general  mie  that  threats  made  bj 
the  defendant  accnaed  of  marder,  to  kill  some 
person  not  definitely  designated,  especiallr  when 
made  shortly  before  the  commission  of  the 
crime  to  iriiich  they  may  he  constraed  to  refer, 
are  admissible  in  evidence  In  connection  with 
uUier  explanatory  drcnmstances  on  proof  of 
the  corpns  delicti.  See  cases  dted  in  note  to 
the  case  (tf  SUte  t.  Nelson,  89  Am.  St  Bep. 
OBI.  Here  the  drenmstanees  In  evidence  w^re 
snffident  to  have  warranted  the  Jnry  In  believ- 
ing that  the  note  was  sent  to  the  Jostice  of  the 
peace  on  the  morning  immediately  preceding  the 
homicide,  and  the  weight  to  be  given  to  the  ca- 
dence was  for  the  jury.  See,  also,  13  R.  C.  L. 
924.**  State  t.  Martinex,  26  N.  M.  828,  at 
page  836, 182  Pac.  868,  at  page  870. 

See,  also,  Territory  t.  HaU.  10  N.  M.  546. 
M  Pase  62  Pac.  1088 ;  Territory  t.  Pratt, 
10  N.  M.  138,  at  page  140,  61  Pac.  104;  Miera 
T.  Territory,  13  N.  H.  192,  at  page  200.  81 
Pac.  686. 

{I]  8.  Hie  court  ored  In  pmnltting  a  wit 
neaa  to  testify  over  appellant* a  objection  that 
the  deceased  was  not  a  quarrelsome  man 
b^ore  deceased's  repntattw  or  cbaraetar  had 
been  attacked.    The  general  rule  is  tbat~ 

"Testimony  as  to  the  deceased's  peaceable 
character  Is  not  competent  cm  behalf  of  the 
prosecation  ontil  bis  character  lias  been  pat  in 
iasne  by  the  defendants."  6  Bncy.  of  Ev.  p. 
659^ 

This  assignment  la  wlthont  merit  The 
character  or  revntation  of  the  deceased  had 
not  been  put  In  issue  In  the  cross-examina- 
tion, bat  the  defendant  had  sought,  unsuc- 
cessfully, to  elidt  facts  which  would  show 
that  the  deceased  was  a  quarrelsome  and 
Tlolent  man.  The  evidence  on  redirect  ez- 
amlnadon,  the  admission  of  which  Is  assign- 
ed ftfl  error,  irimply  followed  the  cross-ezami* 
natifw  and  was  properly  admitted  to  esplaln 
and  amplify  the  matters  testified  to  on  such 
croes-examtnatlon. 

[4]  4.  Tbe  court  erred  In  i;»ermlttlng  the 
appellant  while  testifying  to  be  cross-exam- 
ined to  the  etteet  that  he  had  been  guilty  of 
other  offenses  againat  the  law.  It  is  demen- 
tary  and  lias  been  decided  by  this  court  many 
times  that  <Hie  offense  may  not  be  shown  as 
evidence  mt  the  cwnmisrion  of  another  of- 
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fense.  In  this  case,  however,  the  evidence  ob- 
jected to  was  not  of  other  crimes,  but  of  mis- 
conduct In  the  assertion  of  his  rights,  and 
was  limited  to  the  purpose  of  affecting  the 
credibility  of  the  witness;  the  court  ao  In- 
structing upcxi  request  as  follows: 

*H3entlemen,  It  has  been  permitted  to  inquire 
of  certain  queBtions  of  the  defendant  concerning 
with  respect  to  alleged  moral  miscondact— these 
questions  and  answers  have  been  solely  for  tbe 
purpose  of  inquiring  into  the  credibility  of  the 
accused  as  a  witness  and  as  affecting  bis  credi- 
bility. Yon  will  consider  them  as  affecting  tlie 
credibility  of  the  accused  as  a  witness,  not  in 
his  capacity  aa  an  accused." 

We  find  no  error  In  Uils  asdgnmgit.  The 
general  rule  In  matters  ot  this  kind  is  laid 
down  in  the  case  of  State  t.  Perkins,  21  N. 
M.  136,  at  page  144.  IBS  Pac.  258,  at  page  261, 
where  the  following  language  is  used: 

"Complaint  is  also  made  of  the  refusal  of  tbe 
trial  court  to  permit  the  appellants,  on  cross- 
examination  of  Mrs.  Eubena,  a  very  important 
witness  for  the  state,  to  ask  the  witness  as  to 
specific  acts  of  wrongdoing  on  her  part  The 
sane  is  true  of  tbe  preoeeating  witness,  Mrs. 
Enapp.  Tbe  law  in  this  Jurisdiction  was  set- 
tled by  tbe  territorial  Supreme  Court  in  tbe 
cases  of  Territory  v.  Chavez,  8  N.  M.  528,  46 
Pac.  1107;  Borrego  v.  Territory,  8  N.  M.  440, 
46  Pac.  349;  and  Territory  v.  De  Gutman,  8 
N.  M.  92,  42  Pac.  48.  There  is  a  sharp  con- 
flict in  the  authorities  upon  this  question,  but 
as  tbe  territorial  Supreme  Court  has  adopted 
the  rule  tbst  proof  of  a  witness'  particular 
overt  acts  of  wrongdoing  are  ordinarily  relevant 
aa  impeaching  evidence,  but  that  such  acts  can 
never  be  shown  hf  any  evidence  outside  the 
examination  of  the  assailed  witness,  and  thaf 
the  extent  of  such  examination  rests  largely  in 
tbe  discretion  of  the  trisl  court  we  can  see 
no  good  reason  to  depart  from  tbe  rale  of  prae- 
tice  thns  established." 

[B]  5.  The  allied  assignments  of  error. 
Nos.  6,  6,  8,  9,  and  10,  are  upon  tbe  refusal 
of  the  court  to  give  certain  luBtructions  asked 
by  the  appellant  The  rule  in  this  Jurisdic- 
tion is  that  if  the  lnstructi<m  given  by  the 
(N>urt  properly  presents  the  law  of  the  case 
to  the  Jury,  it  Is  not  error  to  refuse  a  re- 
quested instruction,  covering  tbe  same 
ground.  Territory  v.  Baker,  4  N.  M.  (Qlld.) 
236,  at  page  237,  13  Pac.  30 ;  Cunningham  v. 
Springer,  13  N.  M.  269,  at  page  287,  82  Pac 
232 ;  •  Territory  t.  Pierce,  16  N.  M.  10,  at  page 
14,  113  Pac.  591. 

Instruction  No.  1  asked  for  by  the  appel- 
lant Is  also  objectiouable  because  it  includes 
In  it  the  dement  of  heat  of  passion  and  the 
absence  of  a  deadly  weapon,  when  the  ques- 
tion was  not  involved  In  this  phase  of  the 
case  and  it  is  admitted  that  the  killing  was 
done  with  a  deadly  weapon.  I^  a  subsequent 
instruction  the  court  treating  the  law  of  man- 
slaughter set  forth  tbe  effect  of  heat  of  pas- 
Blon  in  reducing  the  grade  d  the  crime  from 
murder  to  manslaughter.   All  the  instruo- 
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tions  asked  for  are  covered  hj  tbose  glycol 
by  the  court  and  those  given  by  the  court 
aoft  Bponte  correctly  state  and  apply  the  law. 

Realizing  the  Importance  of  a  caee  of  this 
oatnre,  we  have  carefully  read  the  transcript 
with  the  view  of  ascertaining  whether  or  not ; 
the  appellant's  rights  were  properly  protect- 
ed. We  have  come  to  the  conclusion  after 
80 eh  examination  that  the  InstnictitHis  re- 
quested were  properly  refused,  as  they  were 
covered  by  instructions  glTm  by  the  court, 
and  that  those  given  by  the  court,  to  which 
objection  was  made,  correctly  and  fully  set 
forth  the  law  applicable  to  the  evidence  ad- 
duced by  the  state  and  the  appellant,  and 
that  a  fair  and  impartial  trial  was  had. 

Finding  no  error  In  the  record,  the  Judg- 
ment of  the  lower  court  Is  therefore  affirmed, 
and  tt  la  so  mdered. 

BOSEBRTS,  O  and  PABEBB*  J.,  con- 
car. 

On  Motion  for  Rdiearlng. 

BATKOLDS,  J.  A  motion  for  rehearing 
has  been  filed  by  the  appellant,  in  which  he 
calls  atteuHon  to  a  condition  In  the  instruc- 
tions which  it  Is  alleged  was  presented  In 
the  original  briefs,  and  was  overlooked  by  the 
court  The  defense  In  the  case  was  acci- 
dental killing.  Surrounding  this  general 
proposition  there  were  questions  as  to  the 
law  of  the  defense  of  habitation,  the  law  of 
self-defense,  and  the  law  of  excusable  horal- 
cide  r  but  these  questions  were  all  coUateral 
to  the  ultimate  spedflc  defense  of  accidental 
killing.  In  describing  the  occurrence,  the  de- 
fendant, the  only  witness  on  the  subject,  tes- 
flfled  as  follows: 

"Q.  Do  you  state  now  to  the  jury  that  in  the 
struggle  over  this  gun,  wfaeu  you  hit  bim  and 
lie  grabbed  the  gun,  whether  you  pulled  the  gun 
off,  or  did  he  pull  the  gun  off?  A.  He  pulled 
the  gDo  off,  or  it  went  off.  I  don't  say  bow  that ; 
was;  it  wan  In  the  struggle,  in  a  mad  moment. 
I  didn't  pull  the  trigger,  and  I  didn't  sboot  the 
rnaHi  and  I  didn't  take  the  gun  with  that  in- 
tention, and  I  didn't  shoot  him. 

**Q.  How  were  yon  nidng  It— as  a  club?  A- 
Yes;  to  atrike  bim. 

"Q.  For  what  purpose  were  yon  dc^g  that? 
A.  To  keep  him  'from  attacUng  me,  and  per- 
haps killing  me." 

On  cross-examination,  appellant,  when 
pressed  for  a  more  definite  statement  as  to 
just  how  the  killing  occurred,  testified  as 
follows: 

"Q.  What  did  he  do  when  yon  hit  him?  A. 
He  grabbed  the  gon.  As  I  sidd,  the  gm  went 
off  in  the  tUBste. 

"Q.  That  was  accidental  shooting?   A  Tes. 

"Q.  Self-defeose,  bat  coupled  with  an  acci- 
dent, caused  the  deceased's  death?  A.  That's 
tfae  Idea;  he  killed  himself. 

**Q.  Comnitted  soteidet  A.  mat  la  irtiat  t 
want  ttt  Jury  to  believe;  he  grabbed  tbe  gun, 
and  In  the  tnssle  the  gun  went  off  without  my 
pnttbig  my  finger  on  the  trigger. 


"Q.  Mr.  Bailey,  yon  were  holdng  the  gnn  hy 
the  handle,  were  yon,  when  yon  bit  him,  and 
he  grabbed  the  barrel?  A.  Grabbed  t^t  tlila 

way. 

"Q,  Got  hold  of  the  gnn  barrel?  A.  No:  got 
hold  with  both  hands,  got  hxAd  of  the  wbcile 

thing. 

"Q.  The  whole  thing?  A.  Tea;  the  whole 
thing,  and  I  believe  that— that's  tfae  hammer, 
and  at  the  time  he  grabbed  that  way  and  got  ia 
that  position,  he  grabbed— his  baud  went  over 
there  and  pnlled  the  hammer  back,  and  is  the 
tussle  it  released  and  caused  the  gun  to  go 
off.  •  •  • 

"Q.  Ton  shot  the  man  accidentally?  A.  The 
man  shot  himself. 

"Q.  The  man  shot  himself?  A.  Tes. 

"Q.  You  were  acting  in  self-defense?  A.  And 
I  hit  him  in  seU<defeiise,  and  acted  tlU  Oim  time 
in  self-defense. 

"Q.  You  bad  no  feeling  against  that  mta 
whatever?  A.  There  was  no  intention  to  shoot 
bim.  I  didn't  shoot  him.  I  didnt  take  op  tiie 
gun  to  sboot  him." 

It  will  thus  be  wem  Oat  the  appdUmt 
undertook  to  say  and  did  say  that  the  de- 
ceased caused  the  gun  to  be  discharged  by 
grabbing  hold  of  It  while  It  was  In  the  an>d- 
lant's  hands  being  used  as  a  dlub.  At  the 
time  of  the'  trial  counsel  for  appellant  evi- 
dently took  the  view  that  this  was  what  the 
testimony  showed,  and  In  accordance  there- 
with requested  the  court  to  give  iustructioo 
No.  19,  which  was  done.  This  instruction  Is 
as  follows: 

"10.  Yon  are  instrncted  that.  If  yon  find  from 
tbe  evidence  in  this  case  that  on  the  occasioB 
of  the  kiniDg  of  James  M.  Bedore,  the  deceas- 
ed, immediately  before  the  said  killing,  entered 
the  house  or  place  of  abode  of  defendant  in  a 
violent  and  angry  manner,  and  either  assaulted 
the  defendant,  or  manifested  an  immediate  In- 
tention iiO  violenOy  assanlt  the  defendant,  and 
the  defendant,  b^eving  it  was  necessary  to 
protect  himself  from  such  violent  assanlt  of 
the  deceased,  aeued  a  pistol  and  struck  the 
deceased  witb  It,  and  the  deceased  seized  tbe 
pistol  in  the  hands  of  the  defendant,  and  in  the 
struggle  between  the  deceased  and  the  defend- 
ant, which  tberenpon  ensued]  tbe  deceased  caus- 
ed the  pistol  to  be  discharged  in  said  struggle, 
and  the  deceased  was  thereby  killed,  then  the 
defendant  would  not  be  guilty  as  charged,  and 
you  should  acquit  him;  and  if  yon  have  i  rea- 
sonable doubt  as  to  such  facts,  you  sboold  ae- 
quit  the  defeodant.** 

[I]  nils  Instruction,  while  tt  is  not  now 
objected  to  by  counsel  for  a^^Iant  as  behig 
erroneous,  Is  now  said  to  be  partial  and  iu- 
auffidoit  to  cover  the  whole  ground,  for 
the  reason  that  It  restricts  the  defease  of 
accidental  kllllug  to  a  case  where  the  gun 
was  caused  to  be  discharged  by  the  deceased, 
and  does  not  include  tbe  accidental  dlacbarge 
of  tbe  piBtol  by  either  the  deceased  or  the  de- 
faidant  It  clearly  appears,  however,  trmn 
the  quotation  of  the  testimony  hn-^ore 
made,  that  the  instruction  exactly  corers  the 
sltnatloD  aa  portraTsd  by  th«  deftiwlsnt  in 
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bis  testtmony.  He  denies  that  he  acddezttal- 
ly  discharged  the  gun,  and  aaserta  that  the 
deceased  caused  It  to  be  ^actaarged.  Under 
Biidi  drcamstances  the  InstractloD  fully  cot- 
W8  the  tacts  as  developed  at  the  trial,  and 
the  appellant  has  no  cause  fior  comphilnt  of 
the  same. 

[7]  By  way  of  farthra  a^oment  to  the 
ect  that  the  defense  of  acdd«ital  homtdde 
was  never  folly  presented  to  the  Jury,  coun- 
sel for  anDellant  eunplaln  of  the  refusal  of 
the  coort  to  give  their  requested  Instruction 
Na  8,  which  is  as  follows: 

"&  The  court  inatrocts  the  Jury  that  if  they 
believe  from  the  evidence  that  James  M.  Bed- 
ore  was  acddentalbr  killed,  or  entertain  a  rea- 
•onable  doubt  thereon,  yon  should  find  the  de- 
fendant not  guilty." 

It  fa  apparent  at  a  glance  that  the  ^eaueet^ 
ed  instruction  was  erroneous,  and  was  cor- 
rectly refused.  Ihe  instmctiim  directs  the 
jury  that,  If  the  deceased  was  accidentally 
killed  under  any  circumstances  whatever, 
the  defendant  should  be  acquitted.  This  In- 
struction leaves  out  of  consideration  all  of 
the  drcumstancee  showing  whether  the  de- 
fendant was  at  fault,  was  the  aggressor,  or 
was  entirely  in  the  wrong  in  the  use  of  the 
pistol,  as  outlined  in  the  testimony.  These 
clrcn instances  must  necessarily  appear  in  the 
Instractlon  before  it  would  be  competent  for 
the  court  to  direct  the  jury  that  the  acci- 
dental killing  of  the  deceased  would  entitle 
the  defendant  to  an  acquittal. 

Mudi  reliance  is  placed  by  appellant  upon 
the  case  of  State  v.  Legg.  69  W.  Va.  815,  53 
S.  ID.  S4S,  8  U  B.  A.  (N.  3.)  1152L  In  that 
case  a.  wife  was  on  trial  for  Qie  murder  of 
her  hiuband.  The  defense  was  accldmtal 
kUlliw,  and  the  fticts  were  that  her  husband 
instructed  her  to  hand  him  his  gun,  and  sbe 
underto(A  to  get  the  gnn  down  from  the  rack 
where  It  was  kept  to  hand  to  him,  and,  ac- 
caMag  to  the  defendant.  It  was  acdd^tally 
discharged  and  killed  the  husband.  The  de- 
foidant  requested  two  Instmctions.  which 
were  refused  as  requested,  hut  emmeously 
modlfled,  and.  as  modified,  glvn  by  the 
court;  the  first  being  in  the  exact  language 
of  appellant's  Instruction  Na  S,  supra,  and 
the  second  allying  the  doctrine  of  acciden- 
tal kllUng  to  the  spedflc  facts  as  above  set 
oat  Counsd  overlook  the  distlnctloa  be- 
tween the  Legg  Case  and  the  case  at  bar.  In 
the  I«gg  Case,  the  defendant.  In  any  view  of 
the  testimony,  either  for  Oie  prosecution  or 
deftese^  was  oigaged  in  an  entirely  lawful 
act,  unaccompanied  by  any  circumstances 
whldi  conld  deprive  her  of  her  d^ense  of 
aoddental  klUbig.  She  cotild  not  be  guilty 
unless  the  kUling  was  IntentionaL  In  tiie 
case  at  bar,  under  the  fticfai  shown,  the  appel- 
lant may  hare  been  gnllty,  even  if  the  firing 
of  the  gnn  was  accidental,  by  reason  of  his 
attitude  towards  and  in  the  controversy.  Ap- 
pended  to  the  Legg  Case  is  an  extensive  note, 
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collecting  the  cases  on  accidental  killing  as 
an  ereaae. 

[t]  2.  Complaint  is  made  of  the  refneal  of 
the  ooort  to  give  apptflanf s  requested  In- 
structifm  No.  1.  This  instruction  Is  In  the 
exact  langnage  of  section  1472,  Code  1815. 
whldi  is  as  fUlows: 

"Such  homldde  la  excusable  when  committed 
by  accident  or  misfortune  [in  lawfully  correct- 
fog  a  child],  or  In  doing  any  other  lawful  act  by 
lawful  means,  with  usual  and  ordinary  caution, 
and  without  any  unlawful  intent;  or  by  acd- 
deat  and  misfortune  in  the  heat  of  passion, 
upon  any  andden  and  sufficient  provocadon;  or 
upon  ludden  combat,  without  an^  undue  advan- 
tage being  taken,  and  witlioiit  any  dangerona 
weapon  beiog  used,  and  not  done  in  a  cruel  or 
unusual  manner." 

The  instruction  omits  only  the  words  in 
brackets  above  indicated.  The  Instruction 
as  asked  Is  dearly  inapplicable.  It  Is  an  ab- 
stract statement  of  the  law,  and  no  attempt 
Is  made  to  apply  the  provisions  of  the  stat- 
ute to  the  facts  in  the  case.  But,  even  as- 
suming that  the  court  might  well  have  modl- 
fled the  instruction  and  applied  the  statute  to 
the  facts  in  the  case,  we  think  the  court  fol- 
ly covered  the  ground  in  instruction  No.  lA, 
s(q>ra.  It  is  to  be  observed  that  the  statute 
covers  three  classes  of  cases:  (1)  Where 
the  homicide  Is  committed  by  acddent  or 
misfortune  In  doing  any  other  lawful  act  by 
lawful  means,  with  usual  and  ordinary  cau- 
tion and  without  any  unlawful  Intent;  (2) 
by  accident  m  mlatbrtune  In  the  heat  of  pas- 
sion upon  a  sudden  and  sufficient  provocation ; 
and  (3)  upon  a  sudden  combat  wlttwut  any 
dangerous  weapon  being  used,  etc 

We  assume  that  there  Is  no  magic  in  the 
word  "excusable"  as  used  in  the  section,  and 
that,  if  every  phase  of  SHwllant's  defense 
was  duly  presented  In  ttie  Instructions,  he 
will  have  no  cause  to  complain  at  the  n- 
fasal  of  the  court  to  use  the  exact  l^guage 
of  the  statute.  The  question,  then.  Is  wheth- 
er the  Instmct^ns  given  did  a>var  the  whcde 
fi^  It  Is  to  be  observed  that  Instructkm 
No.  19.  directed  the  Jury  that  undo-  the  dr- 
cunutanceft  detailed  by  the  defendant  and 
assumed  In  the  instractlon,  he  should  be  ac- 
quitted, ^nie  InsUuctlMi,  therefore,  in  efltect 
directed  the  Jury  thai;  undw  the  assumed 
drcumstancee,  the  -act  ot  striking  deceased 
vrlth  a  pistol  was  a  lawful  act  by  lawful 
means,  with  usual  and  ordinary  cautlcm.  and 
without  any  unlawful  Intent  This  satisfied 
the  fhnt  clause  of  the  statntsw 

The  second  dause  ftf  the  statute  assumes 
the  presence  of  heat  of  passion.  An  examine- ' 
tlon  of  defoidant^B  testimony  discloses  that 
he  disavows  heat  of  passion  and  states  that 
he  acted  at  all  times  solely  In  self-defense. 
This  dause  of  the  statute  is  therefore  Inap- 
plicable to  the  defense  Interposed. 

The  third  clause  of  the  statute  contem- 
plates a  suddoi  combat,  without  any  dangw- 
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COS  weapw  being  used.  Ttm  defendant  In  i 
Ills  teBtimony  says  that  be  ^tered  into  no  • 
combat,  but  that  he  merely  defended  himself 
against  the  assault  .of  the  deceased.  Tbia 
does  not  constitute  combat,  as  used  In  the 
statute;  Sudden  cc»nbat  signifies  a  sudden 
fight  In  the  nature  of  a  duel,  in  which  both 
participate  in  an  aggressive  way,  rather 
than  a  one-sided  affair,  in  which  one  party 
merely  defends  himself  against  the  assault 
of  another.  It  thus  appears  that  section 
1472,  Code  191&,  is  in  no  way  applicable  to 
the  facts  in  the  case,  except  the  first  clause 
thereof,  wliich  as  before  seen,  was  substan- 
tially presented  in  Instruction  No.  19. 

[t}  8.  Appellant  complains  of  Instructlou 
No.  18  on  the  subject  of  the  defense  of  one's 
person  while  In  hie  own  dwelling  and  the 
force  which  may  be  employed  to  expel  the 
Intruder.   The  Instruction  Is  as  follows: 

"18.  Tou  are  ioBtnicted  that  a  person  may 
repel  force  by  force  in  the  defense  of  his  per- 
son, bei&K  in  bis  own  habitation,  against  one 
who  manifestly  intends  and  endeavors  violently 
to  enter  therein  and  to  do  him  bodUy  harm, 
and  if  a  confiict  ensue  under  each  circuanatanc- 
es.  and  life  Is  taken,  the  kUlinf  is  Justifiable. 
It  mast  appear,  however,  that  Uie  assault  was 
imminently  perilous,  and  onlesa  there  be  an 
apparent  manifestation  of  an  intent  to  take 
life,  or  to  do  great  bodily  harm,  no  assault  will 
justify  the  killing  of  the  assailant.  A  person 
repelling  an  attack  in  hia  own  dwelling  it  not 
compelled  to  Bee  from  his  adversary,  but  he 
may  use  such  force  as  is  necessary  to  expel  him 
therefrom,  and  he  may  stand  his  ground  and 
defend  his  life,  or  defend  himself  from  bodily 
harm,  and  he  may  even  pursue  his  aasallant  un- 
til the  danger  to  Us  life  and  danger  of  bodUy 
harm  to  him  Is  past." 

There  Is  evident  ctmfosfon  In  tbis  Instruc- 
tion of  two  doctrines,  viz.  tbe  doctrine  of  self- 
defense  and  tbe  doctrine  of  defense  of  hablta- 
tloo.  Tbe  two  doctrines  bear  eadi  marked 
resemblance  to  each  other,  however,  as  to  be 
almost  Identical ;  but  tiy  reason  of  tbe  vary- 
ing circumstances  attoiding  them  there  are 
points  of  dlvergmoe  In  the  doctrines.  There 
Is,  howeyer,  the  common  principle  In  both, 
vlL  that  It  Is  tbe  necessity  of  preyenting  tbe 
annmlsslon  of  a  felony  wfaldi  Justifies  the 
killing  ia  the  assailant  Tbns,  in  case  of  per- 
sonal assault,  tbe  attempted  infliction  of 
death  or  great  bodily  barm  is  the  felony 
which  authorizes  tbe  killing  of  the  assailant 
In  oases  of  assault  upon  the  habitation  It  Is 
the  felony  of  burglary,  robbery,  or  like 
crimes,  which  authorizes  the  inhabitant  of 
the  dwelling  to  resist  the  assault  even  to 
killing  the  assailant  If  necessary.  Or  If  the 
assault  upon  the  habitation  is  for  the  pur- 
pose of  reaching  and  committing  a  felony  up- 
on the  dweller  therein,  or  one  of  bis  family, 
this  Justifies  resistance  to  the  extent  of  kill- 
ing, If  necessary  to  prevent  the  felony.  Where 
expulsion  of  an  intruder  from  a  dwdling 
Is  attHDpted,  a  sll^tly  different  sltnation 
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I  arises.  The  owner  may  expel  tbe  Intruder, 
j  using  all  the  force  necessary  to  oocompUah 
that  end.  He  may  take  an  affirmative  and 
aggressive  attitude,  and  If  a  confiict  eDsuea, 
and  the  intruder  endangers  his  life,  or  places 
him  in  great  bodily  harm,  he  may  slay  the 
Intruder.  But  It  is  not  true  that  a  man  may 
kill  another  in  txis  bouse  when  under  tl^ 
same  circumstances  of  danger,  or  apparent 
danger,  to  person  or  -propertj,  he  would  not 
be  Justified  in  killing  outside  his  house.  la 
personal  encounters  outside  a  dwelling;  tbe 
appeai^nces  are  usually  plain  and  unmistak- 
able, while  In  assaults  upon  or  in  dwelUagi 
the  appearances  are  often  not  so  plain,  and 
apparently  a  greater  latitude  is,  and  should 
be,  allowable,  to  a  man  In  his  own  house  in 
taking  life.  But  the  principle  governing  ac- 
tion la  the  same  In  both  cases,  L'pon  ttUs 
subject  see  21  C^c.  828  r  1  Blsh.  New  Crini. 
Law,  IS  858,  859  ;  2  Bish.  New  Crim.  Uw,  | 
707 ;  CarroU  v.  State,  23  Ala.  28,  68  Am.  Dec. 
282;  State  v.  Patterson.  45  Vt  SOS,  12  Am. 
Rep.  200;  Thompson  y.  State,  61  Neb.  210^ 
85  N.  W.  62,  87  Am.  St  Rep.  453 ;  State  v. 
Sumner,  55  S.  C.  32.  32  S.  E.  771,  74  Am.  St 
Rep.  707,  and  note ;  13  R  C.  L.  Bomidde,  H 
144,  145 ;  note  to  Newman  v.  State  C^^)  21 
Ann.  Cas.  721. 

In  view  of  what  has  been  said,  we  have  no 
criticism  of  Instruction  No.  18,  except  In  Iti 
confusion  of  the  two  sitnatlons  above  met- 
tloned.  But  Just  why  the  court  should  bare 
submitted  any  such  proposition  to  tbe  Jury 
we  do  not  understand,  except  that  It  was  re- 
quested by  the  defendant  Why  the  rl^t  to 
kill  in  self-defense,  or  In  defense  of  habita- 
tl<m.  was  a  question  to  be  submitted  to  die 
Jury,  does  not  ai^tear.  Tbe  defendant  says 
that  he  never  Int«ided  to  kill  deceased,  did 
not  attonpt  to  kill  bim.  and  did  not  kiU  Um. 
No  question  as  to  the  right  to  kill  ms  In- 
volved, and  the  defendant  was  not  entitled  to 
have  tbe  same  presented  to  the  Jury. 

[10]  4.  The  giving  of  bistmctlon  N&  29 
was  not  excited  to  and  need  not  neceaaarDy 
be  considered.  Tbe  instruction,  however.  Ii 
unobjectionable.  It  was  Intmded  to  infimn 
the  Jury  OiaU  If  the  assault  by  the  defendant 
upon  tbe  deceased  with  a  j>UfyA  was  not  ta 
fact  In  defense  of  defendant's  persos,  v 
for  the  purpose  of  expelling  deceased  from 
the  dwelling,  but  was  in  fact  for  tbe  purpose 
of  engaging  blm  In  a  difficulty,  and  of  Qua 
killing  him,  the  appellant  could  rely  neither 
upon  the  law  of  self-defense,  defense  of  hab- 
itation, nor  accidental  killing.  We  can  see 
no  objection  to  this  statement  of  tbe  law. 

In  connection  with  the  discussion  of  theae 
instructions,  we  do  not  wish  to  be  undeistood 
a  departing  from  the  well-established  p^a^ 
tice  of  refusing  to  con&Ider  questions  on  In- 
structions where  they  have  not  been  duly 
saved.  We  have  been  led  in  this  case  to  de- 
part somewhat  from  the  strict  letter  of  the 
rule  on  account  of  ttw  enormous  consvquencsi 
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to  the  appentmt;  he  behis  tmder  sentence  of 
death.  For  this  reason  alone,  we  have  been 
deedroua  of  satisfying  ourselves  that  by  no 
possibility  haa  the  defendant  been  unjustly 
convicted. 

It  follows  from  the  forcing  that  the 
court  committed  no  errors  In  the  instructions 
to  the  Jury,  to  which  the  motion  for  a  re- 
hearing Is  directed,  and  that  the  former  opin- 
ion in  the  case  should  be  adhered  to;  and  it 
la  80  ordered. 

BOBEBTS,  a  J.,  and  PABKEB,  concur. 


(US  WsBb.  1) 

STATE  «t  nl.  SHORT  at  al.  v.  HINKLE, 
Saorataiy  of  Stat*.  (No.  16353.) 

(Supreme  Court  of  Washington.   Blay  20, 
1921.) 

1.  C^oastltatloaal  law  «s»70(3)— LsgMatare  ko- 
lag  prssanatf  to  know  faots  oa  whioh  It  do- 
elaretf  a  law  to  b«  an  amarteaoy  ae^  court 
eaauot  dotermlne  the  oontrary. 

The  Legistatore  Is  coDclosiTely  presumed 
to  have  availed  itself  of  the  opportmuty  to 
know  the  facta  declared  In  Laws  1921,  c  7,  I 
138,  for  proijiotiDg  efficiency  and  economy  In 
the  adminlBtration  of  the  state  government  that 
owing  to  the  condition  of  the  state  revenues 
hi  emergency  exists,  and  this  eonrt  cannot  de- 
dan  otherwise  where  It  cannot  from  its  judicial 
knoirtedge  determine  that  a  patent  contradic- 
tion exists  upon  the  face  of  the  enactment 

2.  Mandamn*  «=>i72— iaqolry  Into  legislative 
dedaratiOB  of  enei^eaoy  which  prevents  ref- 
ereadoM  *■  ttatata  United  to  jndielal  kaowi- 
•dgcb 

In  a  mandamoa  proceeAug  to  coapel  the 
secretary  of  atate  to  file  proposal  and  affidavits 
for  referendum  under  Const  art  2,  |  1,  of 
Laws  1821,  c  7.  dedared  by  tbe  liCgisIature 
to  be  an  emergency  act  for  the  promotion  of 
effideucy  and  economy  in  tbe  administration  of 
state  government,  the  conrt  can  only  inquire 
into  the  facts  as  to  whether  a  necessity  exists, 
and  tbe  inquiry  la  limited  to  so-called  judicial 
knowledge,  and  In  its  nature  the  theory  of  judi- 
dal  knowledge,  in  the  presence  of  so  considera- 
ble a  maaa  of  fact  as  the  adminiatrative  code, 
cannot  afford  pnxtf  soffident  to  overcome  the 
le^alative  dedaration,  even  though  it  were  nak< 
ed  and  unsupported  by  the  presumption  of 
verity. 

3.  StatBtaa  «=>3S>/2— Dsdaratlon  that  statate 
la  ■eesiiHTY  for  apar^a  of  state  govern- 
mat  held  aot  Ifwo  faeto  falsa  la  graeaadlag  to 
eaagai  raftraiidgn. 

In  a  proceeding  for  mandamus  to  comiwl 
proposal  and  affidavits  for  referendnni  on  Laws 
19S1,  c  7,  declared  an  emergency  statute  for 
economy  hi  administration,  an  objection  that 
such  declaration  is  ipso  facto  false  because  the 
state  always  possesses  power  of  taxing  in  any 
necessary  amount  to  perpetuate  its  eixistenee 
is  not  wen  taken,  where  the  additional  taxation 
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soDgbt  to  be  avoided  levies  ao  heavy  a  burden 
as  to  be  extremely  detrimental  to  the  source 
of  revenoa. 

4.  Mandamus  «=»I74— Where  oertala  parts  of 
aa  aot  are  such  that  tho  court  has  Judidd 
knowledge  that  they  ooastltnte  aa  eaiargeaqr, 
parties  seeking  mandamus  to  oonpol  referaa- 

dum  of  aot  cannot  prevail. 

In  a  proceeding  for  mandamus  to  compel  tbe 
secretary  of  state  to  file  proposal  and  affida- 
vits for  rederendum  under  Const  art  2.  {  1, 
of  Lawa  1921,  c.  7,  dedared  to  be  aa  emergency 
act  neceasary  to  promote  economy  and  keep 
the  state  within  Its  rovenuea.  where  tbe  rela- 
tors have  challenged  the  entire  act  they  can- 
not prevail,  where  tbe  court  has  judicial  knowl- 
edge that  certahi  mattera  included  in  tbe  act 
are  necessarily  such  aa  to  constitute  an  emer- 
gency. 

Holcomb,  Tolmu,  Main,  and  Mitchell,  JJ.. 
dissenting. 

"hi  Banc. 

Original  application  for  mandamus  by  tbe 
State,  on  relation  ot  William  M.  Short  and 
otbws,^  against  J.  Grant  Hlnkle,  Secretary  of 
State,  to  compel  tbe  respondent  to  receive 
and  file  proposal  and  affidavits  tor  raferot- 
dum  of  Iaws  1821,  a  7,  relating  to  the  pro- 
moting ctf  elUcleoef,  order,  and  economy  In 
the  administration  ftf  the  atate  government 
Writ  denied. 

Lindsay  L.  Tlunnpeon,  ot  Olymiilat  tor  re- 
lators. 

P.  M.  Troy,  of  Olympla,  and  Geo.  H.  Rum- 
mens  and  Tracy  B.  Orlffln,  both  of  SeatUe, 
for  reapmdent 

BfAGKIMTOSH,  7.  Tbla  la  an  original 
proceeding  In  mandamua  to  compel  the  aecre- 
tary  of  state  to  receive  and  file  the  pn^posal 
and  affidavits  of  tbe  relators  for  the  referen- 
dum of  diapter  7,  Laws  1821,  being  an  act 
entitled  "An  act  relating  to,  and  to  promote 
effldiincy,  wder  and  economy  In,  the  admlnls- 
tratlim  of  tbe  govemniait  of  the  states  pre- 
scribing the  powers  and  duties  of  certain 
officers  and  d^rtmenta^  dining  oftcaises 
and  fixing  pmalttea,  abolttdilng  certain  offic- 
es, and  r^ieallng  conflicting  acta  and  parts 
of  acts,"  and  commonly  known  as  the  "admin- 
istrative code." 

Chapter  7  conslsta  of  138  section^  the  final 
section  being: 

"Whereas  tbe  revenues  of  the  state  are  in- 
sufficient to  support  the  atate  government  and 
its  existing  public  institutions  as  at  present 
organised,  and  whereas  it  is  necessary  that  the 
eidsting  adminiatrative  agendes  of  the  state 
government  be  consolidated  and  co-ordinated 
in  order  to  briog  the  cost  of  supporting  tbe 
state  government  and  Its  existing  Institutiona 
within  the  possible  revenues  of  the  state,  there- 
fore this  act  is  necessary  for  the  support  of 
tbe  state  government  and  Its  existing  public 
institutions,  and  shall  take  effect  immediately." 
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Article  2,  1 1,  of  the  state  Ocmstltotlao*  Is 
as  foUowB: 

'*rh9  Ied<I&tiT«  ftQthorltr  of  th«  state  of 
WasbingtoD  ahall  be  vested  in  the  legislatare, 
coDsitting  of  a  senate  and  hoaae  of  represent- 
ativea,  which  shall  be  called  the  Legislature 
of  the  state  of  Washington,  bnt  the  people  re- 
serve to  themselves  the  power  to  propose  bills, 
Uwa  and  to  enact  or  reject  the  same  at  the 
polls.  Independent  of  the  Legislatare,  and  also 
reserve  power,  at  their  own  option,  to  approve 
or  reject  at  the  polls  any  act,  item,  section,  or 
part  of  any  bill,  act  or  law  passed  by  the  legis- 
lature. •  •  *  The  second  power  reserved  by 
the  people  is  the  referendam,  and  it  may  be 
ordered  on  any  act,  hill,  law,  or  any  part 
thereof  passed  by  tho  Legislature,  except  such 
laws  as  may  be  necessary  for  the  immediate 
preservation  of  the  public  peace,  health  or  safe- 
st support  of  the  state  govenunent  and  Its  ex- 
isting public  institationB,  either  by  petition 
irigned  by  the  required  percentage  of  the  legal 
voters,  or  by  the  Legislature  as  other  biila  are 
enacted.  Six  per  centum,  but  in  no  case  more 
than  thirty  thousand,  of  the  legal  voters  shall 
be  required  to  sign  and  make  a  valid  referendum 
petition.  No  act,  law,  or  bill,  subject  to  ref- 
erendum, shall  take  effect  until  ninety  days  aft- 
er the  adjournment  of  the  session  at  which 
it  was  enacted.  No  act,  law,  or  bill  approved 
by  8  majorilT  of  the  electors  voting  thereon 
shall  be  amended  or  repealed  by  the  legisla- 
ture within  a  period  of  two  years  following 
such  enactment  But  such  enactment  may  be 
amended  or  repealed  at  any  general,  regular  or 
special  electton  bj  direct  vote  of  the  pM^Ie 
thereon." 

The  reqrandent  declined  to  accept  and  file 
the  proposal  and  affidavits  for  the  reason 
that  section  138  does  not  permit  of  the  act 
being  referred.  The  relators'  position  Is 
that  section  138  is  of  no  effect  for  the  reason 
that  the  act  Is  not  emei^ent. 

The  relators  take  their  stand  flat-footedly 
upon  our  decision  in  the  case  of  State  ex  rel. 
Brlslawtt  T.  Meatta,  84  Wash.  802,  147  Pac; 
11.  that  being  a  case  which  involved  an  act 
of  the  LeKislature  passed  In  1915  (chapter  6, 
Laws  1815)  in  relation  to  the  board  of  state 
land  commissioners,  the  act  being  an  amend- 
ment of  the  prior  law  (Laws  1909,  c  223). 
L'nder  the  law  of  1909  the  board  was  made 
up  of  the  commissioner  of  public  lands,  the 
state  Ore  warden,  and  the  members  ot  the 
state  board  of  tax  commissioners.  The  act 
of  1016  merely  substituted  for  the  state  Are 
warden  and  the  board  of  tax  commissioners 
the  secretary  of  state  and  the  state  treasurer, 
and  to  this  amending  act  was  added  a  sec- 
tion which  stated  that  the  act  was  necessary 
"for  the  immediate  preservation  of  the  public 
peace  and  safety  and  the  support  of  the  state 
government  and  shall  take  effect  immediate- 
ly." This  court,  in  passing  upon  this  emer- 
gency clause,  held  that  an  emergency  clause 
attached  to  an  act  was  subject  to  review  by 
the  courts,  and  that -the  clause  wonid  be  held 
onconstltntional  where  the  act,  on  Its  face, 
showi  that  the  dedaratlon  la  Mae,  but  that 


If,  from  an  examinatl<m  of  the  act,  It  be 
doubtful  as  to  whether  an  onergoicr  exists 
In  fact,  that  the  questlcm  of  emergency  would 
be  treated  as  a  legislative  qnestioa,  and  the 
act  would  be  ui^eld.  The  cotirt  there  fur- 
ther decided  that,  by  reason  of  the  fact  that 
there  were  being  merely  substituted  two  offi- 
cers on  a  board  In  the  place  of  other  state 
officers,  that  the  court  could  determine,  from 
Its  Judicial  knowledge,  that  there  was  no 
emergency,  and  that  the  final  clause  of  the 
act  was  InoperatlTe 

The  alpha  and  omega  of  the  relator^  argu- 
ment Is  that  chapter  7  of  the  Lews  of  1921 
makes  no  more  change  in  the  theretofore  ex- 
isting plan  of  state  government  than  did  the 
act  of  1910  In  relation  to  the  composition  of 
the  board  of  state  land  commissioners.  It  Is 
unnecessary  to  review  the  reasons  assigned 
by  the  majority  and  minority  opinions  hi 
Qie  Brtslawn  Gase,  and  it  is  unnecessary  to 
determine  whether  the  Brtslawn  Case  was 
properly  or  Improperly  decided.  It  is  suffi- 
cient to  take  that  decision  as  it  appears  la 
the  books  and  apply  to  it  the  facts  In  the  In- 
stant case,  fticts  obtained  by  an  exaralnatlcn 
of  chapter  7,  Laws  1821,  and  not  assertions 
based  upon  only  a  casual  reading  flia*eot. 
The  fallacy  of  relators'  position  lies  In  the 
unfounded  premise,  L  e.  that  chapter  7  ii 
"nothing  more  than  a  broad,  comprehensive 
scheme  for  transferring  the  duties  now  per- 
formed by  various  state  offlcera  and  subordi- 
nates under  the  present  fbrm  and  plan  of 
state  gorernmoit  to  other  officers  and  de- 
partmoits  created  by  the  act"  Grant  tte 
premise,  and  undw  the  Brislawn  Case  re- 
lators* position  may  be  correct,  but  the  pran- 
ise  is  found  to  be  unwarranted  upon  a  care- 
ful and  exact  analysis  and  understanding  of 
the  act  The  act  says  that  the  revenues  are 
Inefficient  to  support  the  state  government 
in  Its  then  existing  form,  and  that  in  ord» 
for  the  state,  as  an  Institution,  to  continue  to 
function.  Its  expenditures  must  be  so  reduced 
as  to  fall  within  the  possible  revenue,  and  to 
effect  this  purpose  the  act  abolishes  oiany 
offices,  boards,  and  commissioners,  provides 
against  the  duplication  of  duties  and  respon- 
sibilities in  administration,  co-ordinates  the 
operation  of  the  business  of  the  state,  dassi- 
fles  employees,  provides  for  expenditures  In 
cases  of  emergency,  authorizes  the  exdiange 
between  state  institutions  of  supplies,  pro- 
vides a  cost  accounting  system,  sostaifis 
building  programs,  and  autbwizes  the  pr^ 
aratlon  of  estimates  for  appropriatioos. 
Without  going  into  the  act  section  by  section 
It,  In  general,  provides  -a  more  efficient 
method  of  cartying  on  the  st^te  government 
The  court  Is  not  concerned  with  wbeth«— 
for  the  reason  that  It  cannot  know— the  re- 
sults anticipated  by  the  new  plan  will  be 
achieved.  Under  the  Brislawn  decision,  the 
court  can  only  bold  section  188  invalid,  if 
from  its  knowledge,  whidi  it  possesses  as  a 
courts  it  can  aay  ttiat  no  necassttgr  ealstB  tot 
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fOCh  ft  diange  In  ttie  method  of  conducting 
fbe  state  gorernment  in  the  fact  of  the  legts- 
ladTe  declaration  that  public  funds  were  not 
wffident  to  ui^old  the  state  gOTemment  un- 
der  the  prior  existing  plan. 

[1]  The  Leglalfttnre  possessed  the  opportu- 
nity (and  is  conclusively  presumed  to  have 
BTailed  itself  of  that  opportunity)  to  know 
the  tects  and  has  dedared  that  a  precarious 
financial  condition  prevails.  We  are  asked 
to  say  that  the  solemn  statement  of  the 
Legislature  Is  false,. and  to  say  so,  not  be- 
cause we  are  possessed  of  any  knowledge  up- 
on the  subject,  but  because  we  are  Ignorant 
upon  it  We  can  take  no  testimony;  we 
have  no  machinery  with  which  to  gather  the 
facts,  which  the  Legislature  Is  presumed  to 
be  possessed  of,  but,  totally  in  the  dark,  we 
are  asked  to  substitute  our  perscKoai  preju- 
dices, predilections,  and  preomceptlons  for 
the  presumably  mllghtened  Judgment  of 
those  deputed  hy  the  Constitution  of  the 
state  to  inquire  into  and  determine  these  fac- 
tual problrans.  It  la  only  when  the  court,  fol- 
lowing the  Brislawn  Case,  can  say,  from  Its 
Judicial  knowledge,  that  a  patent  ccmtradie- 
tim  exists  upon  the  face  of  a  legislative  en- 
actment, that.  In  law  or  in  reason,  it  can  deny 
tbe  l^lslatlve  declaration  of  emergency.  As 
Judge  Parker  says  In  the  case  of  State  ex  rel. 
Bedamatlon  Board  t.  Clausen,  HO  WadL 
Oae,  188  Pae.  538: 

*'It  may  well  be  doubted  that  there  has  ever 
come  to  tbe  American  courts,  any  more  vexa- 
tiotti  qaestion  than  that  of  determining  whether 
or  not  a  particular  purpose  for  which  public 
foods  were  sought  to  be  raised  by  taxstion  and 
expended  is  a  pnbtic  purpose,  when  the  par- 
ticiilar  purpose  in  question  lay  within  that  twi- 
light lone  wherein  the  minds  may  reasonably 
differ  aa  to  such  purpose  being  a  public  one; 
the  bounds  of  whicb  xone  are  ever  changing 
with  the  passing  of  time,  and  within  whicb  now 
problems  of  pnblic  welfare  always  first  appear. 
That  such  a  question,  when  arising  in  the 
courts,  has  proven  so  vexations  is,  we  appre- 
hend, because  of  Its  inherent  nature.  In  that,  in 
its  last  analyris,  it  is  not  one  of  exclusive 
legal  logic,  but  is  one  more  or  less  of  policy  and 
wisdom,  properly  determinable  in  the  light  of 
public  welfare,  present  and  future,  In  a  broad 
sense;  and  hence  Is  not  a  pure  Judicial  law 
question,  except  in  those  cases  clearly  ontside 
of  the  twiligbt  aone  we  have  alluded  to.  *  *  • 
Plainly,  since  a  correct  solution  of  onr  pres- 
ent problem,  because  of  its  inherent  nattire, 
calls  'or  tbe  consideration  of  something  more 
than  pure  legal  principles,  suggests  that  we 
exercise  a  great  degree  of  caution  to  tbe  end 
thst  we  shall  not  usurp  powers  which  do  not 
constitudonally  belong  to  us.  This  court  has 
adhered  steadfastly  to  the  general  rule,  in  com- 
mon with  other  courts  of  our  country,  tbst  a 
statute  cannot  be  dedared  nnconstitntional  un- 
less it  clearly  so  appears.  Is  not  this  rule 
of  peculiar  force  In  its  application  to  tbe  ques- 
tion of  whether  or  not  a  legislative  act  author- 
izing the  levy  of  a  tax  and  the  expenditure  of 
public  moneys  so  raised  is  for  a  public  pur- 
pose? Wa  «n  daddedly  af  the  •^nlon  Oat  it 
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[21  WlKO  the  ooort  apeakB  ot  the  determl- 
oation  of  the  validity  of  a  section  suai  as 
138  being  a  Judicial  question,  it  Is  meant  that 
courts  will  inquire  hito  the  fact  as  to  wheth- 
er a  necessity  exists,  an  Inquiry  necrasartly 
based  upon  proof,  but  proof  limited  by  law 
to  Bo-called  Judicial  knowledge.  But  to  re- 
solve the  Immediate  problem,  obviously  its 
iutrlcate  and  complicated  nature  requires  tbe 
exertion  and  application  of  an  amoimt  of 
expert  knowledge,  experience,  and  Judgment, 
necessatlly  without  the  scope  of  the  restrict- 
ed doctrine  of  Judicial  knowledge,  and,  as  we 
have  Intimated,  properly  commanded  only 
by  the  Legislature.  In  Its  nature,  the  at- 
tenuated theory  of  Judicial  knowledge,  in 
the  presence  of  so  .considerable  a  mass  of  fact 
as  the  administrative  code,  cannot  afford 
proof  sufficient  to  overcome  the  declaratim 
of  the  Legislature,  ev^  though  that  declara- 
tion were  naked  and  unsupported  by  the  pre- 
sumption of  verity.  To  apply  Judicial  knowl- 
edge to  tbe  resolution  of  peculiarly  factual 
problems  would  "amount  to  turning  the  su- 
preme court  into  an  Irresponsible  Bouse  of 
Lords,"  as  Theodore  Roosevelt  said,  in  re- 
ferring to  the  Bakeshop  cases,  "a  positira 
which  the  people  of  the  United  States  would 
never  stand." 

[S]  Relators  BpedoutAy  argue  that  the  dec- 
laration of  the  Legislature  that  some  change 
in  tbe  method  of  administration  Is  necessary 
In  order  to  bring  the  cost  f>t  operating  the 
state  government  within  Its  revenues  Is.  ipso 
facto,  false,  for  the  reason  that  the  state  al- 
ways possesses  the  power  of  taxing  In  any 
amount  tbat  is  necessary  to  perpetuate  any 
form  of  administration  whicb  may  be  In  ex- 
istence. This  Is  an  enameled  airmail 
which  might  be  brightly  attractive  to  those 
fortunate  citizens  who  contribute  nothing  by 
way  of  taxes  to  the  support  of  the  state.  Al- 
though the  state  possesses  unlimited  power  of 
taxation,  audi  unlimited  power  doee  not  pro- 
duce unlimited  revenue,  and  a  point  is  at- 
tainable—and the  Legidature  declares  It  Is 
already  reached— where  additional  taxation 
produces  nothing  but  defaulted  realty  and 
peramalty  In  the  bands  of  tbe  collector,  and 
when  the  levy  of  addltiooal  taxes  creates 
burdens  which  paidi  the  source  of  revenue, 
tho  levies  toid  to  destn^  rather  than  sup- 
port the  state  government.  It  is  certain,  as 
was  said  in  the  case  of  State  r.  Pitney,  79 
Wash.  608,  140  Pac.  018,  Ann.  Caa.  1916A. 
209: 

"If  a  state  of  facts  can  reasonably  be  pre- 
sumed to  exist  which  would  justify  the  legis- 
lation, tbe  court  mast  presume  that  It  did  exist 
and  that  the  law  was  passed  for  that  reason. 
If  no  state  of  drcumstances  could  exist  to  jus- 
tify tbe  statute,  then  it  may  b«  declared  void 
because  in  exceaa  of  the  legislative  power." 

In  State  ex  rel.  Blakeslee  v.  Clausen,  85 
Wash.  200,  148  Pac.  28,  Ann.  Cas.  19166,  810, 
the  court  aald*  In  reference  to  "aupport": 
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"The  intent  and  purpose  ot  the  people,  as 
satbered  from  the  words  of  the  Constitution 
and  the  circumstances  attending  the  adoption 
of  the  Seventh  Amendment,  imi»els  the  holding 
that  the  people  intended  to  use  the  word  *sup- 
porf  in  ita  fulleat  aenae,.  Wh«i  ao  considered, 
*anpp(»rt*  incladea  appropriationa  for  corrent 
axpensea,  maintenance,  upkeep,  continaation  of 
ezlatinf  functions,  as  well  as  appropriations  for 
■ueh  new  buildings  and  conreDieneea  as  mar  be 
necessary  to  meet  the  needs  and  requirements 
of  the  state  in  relation  to  its  existing  institu- 
tions. In  Webster's  New  International  Diction- 
ary, the  word  'support'  is  given  the  foilowing 
definitions:  To  furnish  with  funds  or  means 
for  maintenance;  to  maintain;  to  provide  for, 
to  enal^e  to  continue;  to  carry  on.*  In  the 
abaence  of  an  express  reservation.  It  would  be 
a  naurpation  on  the  part  of  any  court  to  say 
that  an  appropriation  directed  to  the  mainte- 
nance of  the  existing  activities  of  the  state  is 
subject  to  the  referendum.  The  first  right  of 
government  is  the  right  of  self-preservation, 
and  to  say  that  the  people  intended,  in  the  ab- 
sence of  an  express  reservation,  to  allow  the 
government  or  ita  inatitutions  to  be  crippled  or 
embarraaaed  in  any  way  would  be  to  say  that 
the  people  intended  that  the  government  conld 
Qot  sustain  Itself  through  the  meiUumship  of 
the  ordinary  and  recognized  methods  of  legisla- 
tion." 

See,  also.  State  ex  rel.  AnderatKi  v.  Howell, 
106  Wash.  542,  181  Pac.  37:  State  ex  rel. 
Case  V.  Howell,  85  Wash.  281,  147  Pac  1162. 

If  the  purpose  of  the  act  Is  to  give  the  gov- 
emmmt  and  Its  existing  public  instltuti(His  the 
greatest  benefit  from  the  revenues  which  were 
actually  received,  and  also  to  protect  the  re- 
sources of  the  state  from  which  those  reve- 
nues derive,  then  the  act  Is  properly  one  for 
the  support  of  the  government 

[4]  There  is  another  reason  why  the  rela- 
tors must  fail  lu  their  attempt  to  refer  this 
act,  and  that  la  that  they  are  seeking  refer- 
ence of  the  entire  act,  and  if  there  is  any 
section  or  portion. of  it  of  which  the  court 
can  say  there  is  an  emergency,  their  proceed- 
ings mnst  fall.  If  It  should  be  conceded  that 
as  to  certain  sections  or  portions  of  the  act 
the  court  could  say,  from  Its  Judicial  knowl- 
edge, that  the  changes  made  were  not  neces- 
sary for  the  support  of  the  state  government 
and  Its  existing  Institutions,  yet  the  relators 
are  making  a  general  attad^  and  are  not  seek- 
ing to  refer  those  sections  only  which  the 
court  might  Judicially  declare  not  to  be  emer- 
gent. There  are,  however,  many  separate 
sections  which  the  court  in  the  exercise  of 
its  Judicial  knowledge  must  know  are  emer- 
gent, and,  aa  we  have  already  Indicated  from 
our  Judicial  knowledge  we  cannot  say  that 
the  act  as  a  whole  is  not  emergent  Those 
sectiona  referring  to  the  protection  of  agri- 
culture, game,  and  fish  are,  from  their  very 
nature,  concerned  with  things  necessary  for 
the  support  of  the  state  and  its  existing  In- 
stitutions. Those  sections  dealing  with  labor 
and  Industry  show  a  necessity  exists  to  over- 
come the  CMiOtct  of  Jurlsdtctlmi  and  IneA- 
daacy  of  tbe  exlstlnf  form  at  administration 


of  which  tbB  court  has  judicial  knowledge 
from  tbe  many  cases  coming  before  It  inrolv- 
ing  these  questions.  One  instance  of  this  con- 
flict Is  the  difference  ^ttfting  between  the 
commissioner  of  labor  and  the  state  safety 
board,  to  which  this  court  has  devoted  Its  at- 
tention. State  ex  rel.  Younger  v.  Clausen, 
190  Pac.  S24.  Instances  mlg^t  be  nmltlpUed 
of  where  the  act  In  Itself  contains  evidence 
of  the  necessity  which  the  Judicial  knowl- 
edge of  this  court  conflnna. 

To  summarize  then  our  conclusions:  Tak- 
ing the  Brislawn  Case  as  tbe  law,  we  find 
that  In  that  case  tbe  court  had  before  it  a 
scheme  which  merely  dianged  the  perscnuid 
of  one  of  the  state  commissions  and  between 
that  change  of  member^lp  of  a  minor  board 
and  the  support  of  tbe  state  government  there 
was  no  natural  connection.  In  the  act  be- 
fore us  there  are  certain  facts  which,  if  they 
were  considered  by  themselves,  are  similar 
to  tbe  facts  In  the  Brislawn  Case,  but  these 
facts  are  only  a  part  of  an  entire  i^an  pro- 
posed to  reorganize  the  admlnistraticai  of  the 
state's  business^  upon  what  the  L^lslature 
deems  are  businesslike  principles.  This  court 
Is  not  called  on  to  consider  the  act  section 
by  section,  disregarding  the  act  as  a  whole, 
especially  since  the  relators  are  not  making 
specific  attack  upon  any  spedal  sections  but 
arc  attacking  the  act  as  a  whole.  Moreover, 
this  case  differs  from  the  Brislawn  Case  in 
that  in  the  Brislawn  Case  the  L^slatura 
merely  stated  that  a  necessity  existed,  and 
this  was  but  a  conclusion  by  the  Legislature 
that  It  was  engaged  in  a  constitutional  pro- 
ceeding. This  court  refused  that  legislative 
dictum  in  the  light  of  the  facts  of  which  the 
court  had  Judicial  knowledge.  In  tbe  act 
before  us,  however,  the  liCglslature  makes  a 
specific  statement  of  fact  that  tbe  reveoaes 
of  the  state  arc  not  sufficient  to  support  the 
state  government  or  its  existing  institutions 
as  they  were  then  organized,  and  that  It  was 
necessary  to  co-ordinate  the  affairs  of  tbe 
state,  "in  order  to  bring  the  cost  of  support- 
ing the  state  government  and  its  existing 
institutions  within  the  possible  revenues  of 
the  state."  This  Is  a  declaration  of  fact,  and 
unless  tbe  court  from  Its  Judicial  knowledge 
can  say  this  fact  does  not  exist,  it  must  b« 
taken  as  true.  State  ex  rel.  Govan  v.  CXaa- 
sen,  106  Wash.  133,  183  Pac  115;  State  ex 
rel.  Lister  v.  aausen,  108  Waah.  146,  183 
Pac.  120. 

For  the  reastms  stated  tbe  writ  Is  denied. 

PARKER.  0.  J.,  and  FULUBRTON, 
BRIDOKS,  and  MOUNT,  JJ„  concur. 

HOLCOMB.  J.  (dissenting).  "AU  political 
power  is  Inherent  In  tbe  people  and  govern* 
meuts  derive  their  just  powers  tnm  tbe  con- 
sent of  the  governed,  and  are  established  to 
protect  and  maintain  Indlvldaal  rlgfati," 
Constitution  of  Washington,  art  1,  i  1. 

Section  S2  ot  the  same  artlde  dedarea: 
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**A  frequent  ncamnM  to  foDdamenta]  prin- 
ciple* is  essential  to  the  secaHty  of  individual 
xlfhta,  and  the  perpetuity  of  frea  goTemmeDt." 

It  seema  that  tbe  majority  bave  forgotten 
those  positive  declarattona  of  our  fandamen- 
tal  law.  It  seems,  also,  tbat  tbey  are  Imbued 
witb  tbe  Idea  that  there  are  some  Inatances 
In  wblch  tbe  courts  may  not  Inquire  Into 
raUdity  Qt  a  I^cIalatlTe  act  undw  the  reetrtc* 
tlone  of  tbe  Oon8titatl<ni.  Our  primary  obli> 
gatlon  Is  to  the  Gonstltntlon. 

"In  monarchial  govemments,  the  Independ- 
ence of  tbe  Judiciary  is  esBeutial  to  guard  the 
rights  of  tbe  subject  from  tbe  injustice  of  tbe 
crown;  bat  in  repabUes  it  is  equally  salutary, 
ia  protecting  the  Constitution  and  laws  from 
the  encroachments  snd  tyrasoy  of  faction. 
*  *  *  Nor  is  an  independent  jadiciary  less 
useful  as  a  check  upon  tbe  legislative  power, 
which  is  sometimes  disposed,  from  tbe  force 
of  party,  or  the  temputions  of  interest,  to 
make  a  sacrifice  of  coostitutional  rights;  and  it 
is  a  wise  and  necessar;  principle  of  our  govem- 
ment,  •  *  «  that  legislative  acts  are  subject 
to  the  severs  scrutiny  and  impartial  inter- 
pretation of  the  oonrta  of  Jastlce,  who  are 
bound  to  regard  the  Constitution  as  the  para- 
moont  law,  and  the  highest  ertdence  of  the 
win  of  tbe  people."  1  Kent,  2M.  296. 

"This,  then,  ia  tbe  office  of  a  written  (free) 
Gmstitution:  To  delegate  to  TaHons  pnblic 
functionsries  such  of  the  powers  of  goTem- 
ment  as  the  people  do  not  Intend  to  exerdae  for 
themseWea;  to  classify  these  powers  accord- 
ing to  tbeir  nature,  snd  to  commit  tbem  to  sepa- 
rate agents;  to  provide  for  the  choice  of  these 
agents  by  the  people;  to  ascertain,  limit  and 
define  the  extent  of  th«  authority  thus  dele- 
gated; and  to  reserve  to  the  people  tbeir  sov- 
ereignty over  all  things  not  expressly  commit- 
ted to  their  representatives."  Harlbot  on  Hn-. 
nan  Rights  and  their  Political  Guaranties. 

"It  Is  idle  to  say  that  the  authority  of  eadi 
branch  [of  tbe  government]  is  defined  and  lim- 
ited by  tbe  Constitution,  if  there  be  not  an 
Independent  power  able  and  willing  to  enforce 
the  limitations.  Experience  proves  that  it  is 
thoUKbtlessly  but  habitually  violated;  and  the 
sacrifice  of  individual  right  Is  too  remotely 
connected  witii  tbe  objects  and  contests  of  the 
msssea  to  attract  their  attentibn. 

"Fran  its  every  position,  it  is  apparent 
that  the  conservative  power  is  lodged  witb  the 
jodlcisry,  which,  in  the  exercise  of  its  undoubt- 
ed right,  is  bound  to  meet  every  emergency; 
else  causes  would  be  decided  not  only  by  the 
Legiilsture.  but,  sometimes,  wlthont  bearing 
or  evidence." 

Oihgon,  Chief  Justice,  In  De  Chastellaz  v. 
Fairchild,  15  Pa.  la  53  Am.  Dec.  670. 

"Without  the  limitations  and  restraints  nni- 


designed  to  have  that  effect.  And  It  la  eqeaOy 
true  that  there  is  no  department  on  which  it 
Is  more  necessary  to  impose  restraints  than 
upon  tbe  Legialsture.  The  tendency  of  things 
Is  always  to  augment  the  power  of  that  depart- 
ment.   •   •  • 

"The  Constitution  being  tbe  supreme  law  it 
follows  of  coarse  tbat  every  act  of  the  Legisla- 
ture contrary  to  tbat  law  must  be  void.  But 
who  shall  decide  thia  question?  Oiall  the  Leg- 
islature itself  decide?  If  so.  then  tbe  Consti- 
tution cesses  to  he  legal  and  beeomM  oidy  a 
moral  restraint  upon  the  Legislature.  If  they 
and  tbey  only  are  to  Jndge  whether  their  acts 
be  conformable  to  the  Constitution,  then  the 
Constitution  is  admonitory  and  advisory  only, 
not  legally  binding,  because  if  the  construction 
of  It  rests  wholly  with  tbem  their  diacretion  In 
every  case  may  be  in  favor  of  very  erroneona 
and  dangerous  constructions.  Hence  the  courts 
of  Isw,  necessarily,  when  tbe  occasion  arises, 
must  decide  upon  the  validly  of  1^  particolar 
acts.  Without  this  dieek  no  certain  limitations 
could  exist  on  tbe  exerdse  of  legislative  pow- 
er." Daniel  Webster  on  the  Independence  of 
the  Judidary,  Works,  volume  S,  page  29. 

During  the  last  40  years  of  the  nineteeatb 
century  and  the  first  decade  of  the  twentieth, 
popular  unrest  and  distrust  of  Le^trlaturea 
resulted.  In  numerous  states.  In  a  return  to 
tbe  prlmatlve  system  of  direct  legislation, 
modified  by  modem  systems  of  election.  The 
result  In  this  state  was  the  adoption  In  1912 
of  the  Seventh  Amendment  to  tbe  CouErtitu- 
tion,  which  Is,  in  substance,  set  forth  In  the 
majority  opinion.  By  plain  and  simple,  apt 
and  certain  words,  it  withdrew  from  tbe  I/eg' 
islature  the  power  to  finally  enact  legislation, 
witb  certain  clear  exceptions,  and  reserved 
them  to  the  pe(n>le. 

Tbe  emergency  declared  In  tbe  act  under 
consideration  la  tbat  It  is  "necessary  tor  the 
support  of  tbe  state  government  and  Its  ex- 
isting institutions.'* 

Tbat  it  may  be  a  better  system  of  admin- 
lstrati<m  and  operation  of  the  state's  aotlvl> 
ties  may,  for  the  purpose  of  this  argumpnt. 
be  readily  conceded.  With  tbe  deslrahUity  or 
results  of  snch  a  system,  or  the  policy  or  tbe 
expediency  of  It,  courts  have  no  concern.  We 
are  here  to  declare  tbe  law,  not  to  defend,  or 
assail,  polictes.  Tbat  this  system  Is  Immedi- 
ately necessary  for  the  support  of  tbe  state 
and  Its  existing  Instltntlons  Is  plainly,  utterly, 
and  emphatically  fallacious.  This  Is  proven 
by  the  fact  that  for  32  years  tbe  state  ex- 
isted and  tbe  successive  and  cumulative  wis- 
dom of  16  Tx>gislatur(>s  evidved  tbe  system  of 
administration  heretofore  existing.    It  re- 


ally fonnd  in  written  Constitutions  the  govern- 1  malned  for  tbe  Seventeenth  legislature  to 


ment  could  have  no  elementa  of  permanence  and 
dursbnity:  and  the  Astribution  of  Its  powers 

and  tbe  vesting  their  exerdse  In  separate  de- 
partments would  be  an  idle  ceremony."  People 
V.  Draper.  IS  N.  f.  632,  Brown,  J. 

"It  cannot  be  denied  that  the  only  great  ob- 
ject of  a  writtetL  Constitution  Is  to  keep  the 
departments  of  government  as  distinct  as  pos- 
>U)le;  and  for  this  purpose  to  Impose  restraints 


suddenly  mact,  almost  without  debate,  or 
deliberation,  a  revolutionary  act,  completely 
changing  the  existing  s.vstero  of  administra- 
tion, transferring  tbe  dntiea  of  a  numher  of 
bureaus,  commissions,  and  offirtals  to  10  new. 
blfrbly  paid  officials,  with  numerous  highly 
paid  assistants;  and  It  is  declared  tbat'tbia 
new  and  extremely  rev(dutionary  system  Is 
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•0  immediately  necessary  that  an  emergency 
exists,  and  that  the  act  cannot  await  the 
lapse  of  ninety  days  fr(»n  the  adjonmment  of 
the  session  at  which  It  was  enacted. 

The  propoEfftlon  Is  preposterous.  There  Is 
no  declaratl<m  that  unless  put  into  effect  be- 
fore June  8, 1921,  the  state  would  become  In- 
solvent, or  that  its  several  agencies  trans- 
formed and  transferred  to  the  new  would 
cease  to  function  under  the  old  syst^.  It 
may  be  noted  that  the  same  Legislature  that 
declared  this  system  to  be  necessary,  "in  or- 
der to  bring  the  costs  of  supporting  the  state 
government  and  Ittf  existing  Instltntlons  with- 
in the  possible  revenues  of  the  state,"  aj^ro- 
prlated  the  total  sum  of  $10,637,289.88  from 
the  general  fund  for  the  support  and  main- 
tenance of  the  state  and  Its  existing  institu- 
tions for  the  blennlum  ending  in  1923,  as 
against  a  total  aK>R>prlation  by  the  Leglsla- 
tare  of  1919,  for  the  support  of  the  state  and 
its  then  existing  hutitntlona  from  the  gener- 
al fond  of  f  10,fiei,000.42.  There  has  never 
been  a  more  sniKCone  examine  of  an  act  ot  the 
Legislature  landed  to  be  reserved  by  tbe 
Seventh  Amendmoit  for  the  rii^t  of  refer- 
endum to  the  peqple.  It  la  an  act  (tf  the  ut- 
most Importance  to  Che  peofAa  of  the  crtate. 
It  Is  a  much  mora  obvious  legislative  evasion 
of  the  Seventh  Amoidment  Gmn  that  under 
conslderatlm  in  the  case  of  State  ex  rel. 
BrishLwn  v.  Meath,  84  Wash.  802>  147  Pac. 
11^  in  which  our  present  learned  Chief  Jus- 
tice concurred  with  the  majority  In  deciding 
that  Qiere  could  not  be  any  immediate  emer- 
gency OS  declared  by  the  Legislature.  And 
that  case  was  right,  and  the  attempt  to  dlEr- 
tlngulsh  this  case  from  It  by  the  majority  Is 
a  vain  attempt  at  a  distinction  without  a 
dlfTerence.  That  case  was  thoroughly  con- 
sidered, unanswerably  reasoned,  and  Its  de- 
termination was  the  only  loglcnl  result  under 
the  Seventh  Amendment  Otherwise  that 
amendment,  as  to  tbe  reserve  power  of  the 
people  to  have  measures  referred  for  their 
acceptance  or  rejection.  Is  merely  solemn  and 
empty  phrase-ma  king,  and  the  Legislature  is 
at  liberty  to- evade  It  by  a  mere  ipse  dixit 
whenever  it  is  so  Inclined. 

The  Legislature  Is  very  powerful,  but  not 
aU  powerful.  It  Is  not  like  the  British  Par- 
liament, or  other  parliamentary  bodies,  which 
excercise  sovereign  authority,  and  may  even 
change  the  Constitution  at  any  time  by  de- 
darlng  the  parliamentary  will  to  that  effect 
Our  Constitutions  consist  entirely  of  com- 
mands to,  and  limitations  and  re&traints  up- 
on, the  several  governmental  agencies.  They 
were  created  for  the  protection  of  the  mlnor^ 
ity  against  the  tyranny  of  ttie  majority. 

America  after  a  oonstitatlonal  question 
has  been  passed  npon  by  the  Legislature,  there 
is  generaUy  a  rigbt  of  appeal  to  tbe  courts 
wben  it  is  attempted  to  put  the  will  of  the  l>g- 
Islatare  In  force.  For  tbe  will  of  the  people, 
•s  declared  In  the  Constttution,  Is  the  final  law; 


and  the  will  of  the  Le^slatare  Is  law  only  when 
it  Is  In  harmony  with,  or  at  least  not  opposed 
to,  that  controlling  Instrument  which  governs 
tbe  legislative  body  equally  with  the  private 
citdzen."  Cootey,  CmstitotiMial  limltatloiis 
(7tfa  Ed.)  p.  0. 

"While  every  possible  presumption  Is  to  he 
Indulged  in  favor  of  the  validity  of  a  statute, 
•  ■  •  •  the  courts  most  obey  the  Constitn- 
tdon  rather  than  the  lawmaking  department  of 
government  and  mnst  opon  their  own  respoo- 
sibility,  determine  whether,  in  any  particnlar 
case,  t^ese  limits  have  been  passed."  Mugler 
V.  Kansas.  123  17.  8.  628.  8  Sap.  Ct  273,  31 
Lw  Bd.  205. 

Courts  are  hoQi  cantlou*  and  relndant  to 
override  a  law  dnly  enacted  by  the  Legisla- 
ture; and  that  cantiaa  and  fiiat  reluctance 
are  to  be  applauded.  We  have  gone  as  fhr  as 
the  courts  of  any  state  and  as  far  as  judicial 
Ingmuity  and  Judicial  oaths  could  possibly 
go  In  upholding  the  legislation  at  doubtful 
constitutional  validity,  upon  the  theory  that 
every  possible  presumption  la  to  be  indulged 
in  taYot  of  the  validity  of  the  statute.  Tbe 
rule  of  reason  tdiould  be  applted  to  every 
case. 

"To  what  pnrpose,"  said  the  great  Chief  Jna- 
tiee,  John  Marshall,  In  Marbnrj  v.  Madison,  1 
Cranch.  187,  2  L.  Ed.  60,  "are  powers  limited, 
and  to  what  purpose  is  that  limitation  commit- 
ted to  writing,  if  these  limits  may,  at  any  time, 
be  passed  by  those  Intended  to  be  restrained? 
The  distinction  between  a  government  with 
limited  and  unlimited  powers  Is  abolished,  tf 
those  limits  do  not  confine  tbe  persons  on 
whom  they  are  imposed,  and  if  acts  prohibited 
and  acts  allowed  are  of  equal  obligatioD.  It  is 
a  proposition  too  plain  to  be  contested  that  the 
Constitution  controls  any  legislative  act  re- 
pugnant to  it;  or  that  the  Legislature  may  alter 
the  Constitution  by  an  ordinary  act 

"Between  these  altemativea  there  is  no  mid- 
dle ground.  Tbe  Constitution  is  either  auperior, 
paramount  law,  unchangeable  by  ordinary 
means,  or  it  is  on  a  level  with  ordinary  legisla- 
tive acts,  and  like  other  acts,  is  alterat>le  whai 
the  Legislature  shall  please  to  alter  it  *  *  * 

"Certainly  all  (hose  who  have  framed  written 
Constitutions  contemplate  them  as  forming  the 
fundamental  and  paramount  law  of  the  nation, 
and  consequently  the  theory  of  every  such 
government  must  be  that  an  act  of  the  Legis- 
lature repngnant  to  the  Cooetitntion  is  void." 

As  if  in  answer  to  the  oral  argument  made 
here  by  the  Attorney  General,  and  the  Idea 
that  seems  to  prevail  In  the  minds  of  the 
majority,  that  the  Ctmstltution  does  not  ^>ec- 
Ify  who  shall  declare  the  conditions  to  sup- 
port which  the  coustttntlonatlty  of  tbe  act 
must  be  determined,  exist,  and  that  tbe  Sev- 
enth Amendment  does  not  so  specify,  that  the 
Legislature  is  therefore  the  exclusive  Judge 
of  tbe  existence  of  these  conditions,  the  great 
Chief  Justice  In  the  case  above  quoted  fur 
ther  said: 

"If  any  act  ot  tiie  Legidaturs^  rcpagnant  ts 
the  OonstltnUon,  Is  void,  does  it,  notwUhstand- 
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tng  itm  InTalldttr.  bind  th*  conrtii  and  obUge 
them  to  five  it  effect?   •   •  • 

"It  ia  emphatically  the  province  luid  duty 
of  the  jodidal  department  to  uf  what  the 
law  li.  •  *  * 

**If,  then.  Uie  conrtt  are  to  recard  the  Gon- 
atltntion;  and  the  GonstitntloD  Is  nperior  to 
aii7  ordioarr  act  of  the  Leglalatare;  the  Oon- 
■tiCntioii,  and  not  nich  ordinarr  act,  moat  gov- 
«m  the  case  to  whldi  thej  botli  an^.** 

In  tills  case  we  bave  a  legtriatlTe  dedara- 
tloD  which  Is  manlfMOy  made  fm  the  ptir 
pose  of  preventing  any  raf^rendiim  to  the 
people  tOKm  the  act,  otherwise  It  wonld  not 
be  In  the  act  It  was  enacted  for  ttiat  sole 
purpose,  and  the  majoii^  of  this  coart  say 
that  U»  courts  are  bonnd  that  dedaratlon 
and  cannot  Inquire  beyond  Its  osactment. 

The  act  beftwe  os  statea  as  lis  purpose  the 
eonaolldatkHt  of  munerous  departments,  com- 
mlaalona,  bnreana.  and  officials  Into  fewer  de- 
partments tot  the  purpose  of  co-ordinating 
ttielr  activities,  and  securing  greater  effldm- 
cy  and  greater  economy,  and  transfers  the 
dnties  of  the  boards,  bureaus,  commissions, 
and  officers  fliat  are  aboUsbed,  to  the  new 
departments. 

In  1916  the  Legislature  coneolldated  the 
duties  of  several  commissions  and  btireaus 
and  transferred  certain  duties  to  one  board, 
called  tbe  Board  of  State  Land  O(»nmts8lon- 
ers,  and  declared  that  tbe  act  was  "necessary 
fbr  the  Immediate  preservation  of  the  public 
peace,  and  safety,  and  tbe  support  of  the 
state  government,  and  shall  take  effect  imme- 
diately." The  act  was  by  no  means  as  com- 
prehensive as  tbe  present  act,  but  It  was 
broufl^t  before  this  court  to  contest  the  valid- 
ly of  the  emergency  clause.  In  that  case 
Jjidge  Ohadwick,  speaking  for  the  court,  said: 

"Where  there  is  a  dedaration  in  the  Con- 
Btitatlon  that  no  law  shall  take  effect  unless 
la  a. case  of  emergency  to  be  declared  by  the 
Legislature,  it  mar  be  truthfully  said  that  the 
seneral  rule  is  that  the  coart  will  not  review 
the  declaration  of  the  Legialatnre;  but  where 
tbe  people  have  pnt  upon  the  Legislature  a  lim- 
Hation  In  the  way  of  a  spedfie  deflnition  of 
Us  power  and  tbe  dlminatlon  of  acta  of  a  cer- 
tain character,  tbe  nde  is  that  the  dedaration 
of  an  emergency  most  conform  to  tbe  constitu- 
tional reciuirement.  •   •  • 

"At  tbe  general  election  held  in  November, 
1912,  tbe  people  of  the  state  adopted  the  initia- 
tive and  referendum  amendment  to  tbe  Consti- 
totion.  By  this  amendment,  it  was  provided 
that  no  law  or  bill  subject  to  the  referendum 
shall  Uke  effect  nntU  90  days  after  the  ad- 
jDoramest  of  the  Legislature  at  which  it  was 
coicted.  and  that  all  laws  shall  be  subject  to 
referendum  except  such  laws  as  may  be  neces- 
sary for  the  ixomediate  preaarvation  of  tiie  pub- 
lic peace,  health  or  aafety,  support  of  the  state 

government  and  Its  ezisting  public  instltutioua. 
*  •  • 

"It  is  the  contention  of  tbe  respondents  that 
the  provision  for  an  emergency  in  tbe  amend: 
Bent  Is  In  no  reqieet  different  from  that  con- 
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tained  In  Conat  art  2,  S  81*  and  that  the  courts 
are  powerless  to  inquire  into  the  act  or  discre- 
tion of  tbe  Legislature;  that  we  are  governed 
by  tbe  same  rules  and  by  the  same  considera- 
tions which  have  moved  tiie  courts  since  the 
establishment  of  our  goverament  to  put  no  ju- 
didal  restraints  upon  leg^slaliva  discretion. 
•  •  • 

'^e  jadidal  aversion  to  a  review  of  legis- 
lative discretion,  in  so  far  as  it  relates  to  emer- 
gency clauses,  is  no  more  thoroughly  estab- 
lished than  the  equivalent  declaration  that 
courts  have  power  to  dedare  laws  uncoueti- 
tutionaL  Now  there  Is  no  more  reason  for  say- 
ing that  a  bill  Is  an  emergency  measure,  when 
upon  Ita  face  It  Is  not,  and  inm  the  very  na- 
ture of  Its  suhject<matter  cannot  be,  just  be- 
cause tbe  Legislature  has  said  It  is  so,  than 
there  is  for  declaring  a  law  to  be  unconstitu- 
tional when  it  has  been  passed  by  tbe  Legisla- 
ture with  the  Constitution  and  its  limitations 
lying  open  before  it.  Tbe  sense  and  discretion 
of  the  Legislature,  as  well  as  its  power  to  dis- 
criminate between  an  act  falling  clearly  vnthout 
and  one  falling  dearly  within  tbe  Constitution, 
should,  if  we  are  consistent,  be  given  the  same 
wei^t  as  a  declaration  that  an  act  is  emergent, 
but  few  courts  have  so  held  since  Marbnry  v. 
Uadiaon.  1  Granch  (U.  8.)  49,  although  their 
inconsistendes  have  long  been  apparent  to  the 
lay  mind.  In  Uie  one  case  we  have  said  that 
we  will  inquire,  in  tbe  other  we  have  said  that 
we  will  not  hiquire,  saying  meanwhile  that 
we  will  indulge  every  presnipption  in  favor 
of  a  law  and  will  not  declare  it  unconstitutional 
unless  It  Is  dearly  violative  of  the  Constitu- 
tion. •  •  • 

"Tbe  object  of  the  amendment.  In  so  far  as 
it  touches  tbe  talcing  effect  of  biUa  or  laws,  was 
to  secure  the  right  of  review.  In  paragraph 
'b'  of  the  same  aection.  It  Is  provided:  The 
second  power  reserved  by  the  people  is  the 
referendum,  and  It  may  be  ordered  on  any  act, 
bill,  law,  or  any  part  tiiereof  pasaed  by  tbe  Leg- 
islature, except  sndi  laws  as  may  be  necessary 
for  the  immediate  preservation  of  the  public 
peace,  health  or  safety,  support  of  tbe  state 
government  and  Its  existing  public  Institutions.* 

"If  specific  reservation  in  words  of  tbe  right 
to  subject  all  laws  to  referendum  were  not 
enough,  the  preamble  of  tbe  amendment  makes 
ft  dear  that  the  people  intended  to  assert  that 
the  revised  and  amended  clause  of  the  Consti- 
.tution  permitting  emergent  legislation  should 
not  be  a  dead  letter,  as  was  section  SI,  wbidi 
was  expressly  repealed.  They  said:  Tbe  leg- 
islative authority  of  the  state  of  Washington 
shall  be  vested  In  the  Legislature,  consisting  of 
a  Senate  and  House  of  Representatives,  which 
shall  be  called  the  Legislature  of  tbe  state  of 
Washington,  but  the  people  reserve  to  them- 
selves tbe  power  to  propose  bills,  laws,  and  to 
enact  or  reject  the  same  at  the  polls,  independ- 
ent of  the  I^egislature,  and  also  reserve  power, 
at  their  own  option,  to  approve  or  reject  at 
the  polls  any  act,  item,  secticm,  or  part  of  any 
bm,  act  or  law  passed  by  tbe  Legtdature.*  *  •  *  . 

'The  people  said  to  the  Legislature,  make 
such  laws  as  you  will,  but  you  may  not  legfdate 
BO  as  to  take  away  our  right  to  pass  upon  tbe 
law  you  have  just  enacted,  'except  snch  laws 
as  may  be  necessary  for  the  immediate  pres- 
ervation of  tbe  peaces  health  or  safety,  support 
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of  tb*  >tat«  (OTemmoit  and  Its  eating  Instl- 
tnttons.' " 

After  discosBlng  tbe  fact  that  under  the 
original  Constitution  and  section  31  ot  arti- 
de  2  thereof,  the  I^eglalatnre  had  unlimited 
power  to  declare  onergencles  without  tlie 
right  of  review  by  the  people,  tbe  writer  of 
the  foregoing  opinion  continues: 

"But  here  no  sndi  declaration  ts  final,  and 
should  be  given  do  immediate  effect  unless  It 
can  be  fairly  said  that  the  act  is  necessary  to 
preserve  the  healUi,  peace  or  safety  of  the 
state  or  to  support  the  government  or  Its  in* 
stitutionB" 

— and  quotes  from  Ifugler  t.  Kansas.  123  U. 

&  623,  8  Sup.  Ct  273,  31  L.  Ed.  206,  to  the 
effect  that  courts  are  not  bound  by  mere 
forms,  nor  are  they  to  be  misled  by  mere  pre- 
tenses.  The  opinion  continues: 

"The  reservation  in  tbe  amendment  Is  a  dee- 
laratioD  of  Thoh  sbalt  not,'  except  it  be  for  the 
saf e^  or  support  of  the  state.  *  *  * 

"Power  has  been  withheld,  in  so  far  as  a  with- 
holding can  be  made  by  apt  and  certain  words." 

The  opinion  further  says: 

"The  true  role  is:  The  referendum  cannot  be 
withheld  by  tbe  Legislature  in  any  case  except 
it  be  where  tbe  act  touches  the  immediate  pres- 
ervation of  the  public  peace,  health,  or  safety, 
or  tbe  act  is  for  tbe  financial  support  of  tbe 
government  and  tbe  public  institutions  of  tbe 
state,  tbat  la,  appropriation  bills.  If  the  act 
be  doubtful,  the  question  of  emergency  will  be 
treated  as  a  legfslatiTe  question,  and  the  doubt 
resolved  In  favor  of  the  dedaration  of  emer- 
gency made  by  the  le^slative  body. 

"Emergency,  In  the  sense  of  the  present  Con- 
stitution, does  not  mean  expediency,  conven- 
ience or  best  interest  There  ia  no  room  for 
construction  or  apeculatiou.  Tbe  declaration 
is  equivalent  to  saying  tbat  tbe  referendum 
shall  not  be  cut  off  in  any  case  except  in  certain 
enumerated  instances,  none  of  which  now  oc- 
cur. • 

"The  essence  of  our  reasoning  Is  not  that  the 
Legislature  has  abused  its  discretion;  that  is 
really  Immaterial;  but  tbat  the  people  shall 
have  a  right,  if  they  see  fit,  to  review  its  act 
and  place  the  stamp  of  approval  or  disapproval 
upon  it." 

It  was  there  concluded: 

"The  real  question  Is:  Can  the  people,  as 
distinguished  from  a  representative  legislative 
body,  indulge  in  constructive  legislation  and  re* 
serve  that  right  without  interference  by  tbe 
Legtelature  or  the  courts,  except  where,  in  cer- 
tain enamerated  instances,  they  have  waived  the 
right  in  order  tbat  the  immediate  necesaities 
of  health,  peace  and  safety  and  the  support 
of  tbe  government  and  our  public  institutions 
may  be  met  by  their  representatives  duly  con- 
vened in  le^slative  session?  Section  2  of  tbe 
act,  amending  section  660{^  violates  the  Seventh 
Amendment  to  our  Constitution,  and  is  void. 
Tbe  act  will  take  effect  90  days  after  the  Leg- 
islature has  adjourned." 

In  State,  oa  the  relatl<m  of  Mtillen,  t. 
Howdl.  107  WadL  167,  m  Fac  820,  Inrolv^l 


Ing  the  method  of  rntl^dng  or  rejecting  thft 
Eighteenth  Amendment  to  the  Coustitution 
of  tbe  United  States,  Chadvrtck.  O.  J.,  again 
writing  tbe  opinion  tor  tbe  court,  again  re- 
viewed the-  reasons  for  the  adoption  of  the 
Seventh  Amendment  to  our  State  Cougtitution, 
known  as  the  direct  legislatiTe  amoidxneDt, 
and  among  other  things  said: 

"No  cases  liave  been  dted,  and  we  mnj  con- 
fideotiy  say  that  there  are  none  holding  to  the 
rule  of  strict  construction  where  the  power  of 
the  whole  people  is  in  questiofi.  *  *  * 

"It  is  weU  known  tbat  the  power  of  tbe  ref- 
erendum was  asserted,  not  because  tbe  people 
had  a  willful  or  perverse  desire  to  exerdae  the 
legislative  function  directly,  but  because  they 
had  become  impressed  with  a  profound  convic- 
tion tbat  the  Legislature  had  ceased  to  be  re- 
apooaive  to  the  popular  will.  They  endeavored 
to,  and  did— unless  we  attadi  ouiaelTos  to  words 
alone,  reject  the  idea  upon  which  tiie  tefereo* 
dum  is  founded,  and  blind  ourselves  to  tbe  great 
political  movement  that  culminated  In  tbe  Sev* 
enth  Amendment-Huake  reservation  of  tiie  pow- 
er to  refer  every  act  of  the  Legislature  vrith 
only  certain  enumerated  erceptiona.  ♦   •  • 

"  "The  theory  of  our  political  system  is  that 
tbe  ultimate  sovereignty  is  in  tbe  people,  from 
whom  springs  all  legitimate  authori^* "— -dting 
Cooley,  Constitutional  Umltations  (6th  Ed.) 
p.  39. 

And  in  that  case  one  of  our  learned  asso- 
dates.  Judge  Mackintosh,  concurred  with  the 
majority  and  wrote  a  special  concurring 
(H;>inlon  in  which  he  said: 

"By  tbe  adoption  of  tbe  initiative  and  refer- 
endum amendments  tbe  people  of  tbia  state  be- 
came a  part  of  tbe  legislative  brandi  of  the 
state  government,  and  all  legislative  actions, 
except  those  especially  exempted,  are  sabject 
to  their  partidpation.  Tbe  reasons  which  have 
led  op  to  this  modem  form  of  legislation  are 
as  set  forth  In  Judge  Ghadwick's  opinion  and. 
upon  both  authority  and  reason,  no  curtsSment 
of  this  power  should  now  be  judidally  sanc- 
tioned. If  the  people  have  declared  tbeir  in- 
teution  to  assert  tbeir  authority  over  the  Leg- 
islature in  acts  many  of  which  are  of  temporary 
or  small  importance,  it  waa  surely  tbeir  inten- 
tion to  preserve  to  themselves  tbe  right  of  re- 
viewing legislative  action  of  lasting  and  great 
Importance.  *  *  *  It  would  be  idle  to.  say 
that  tbe  referendum  could  be  exerdsed  ia  the 
unimportant  matters  and  not  in  the  important. 

"The  dissenting  opinion  of  Judge  Parker  in- 
dulge h  in  altogether  too  narrow  and  restricted 
an  interpretation  of  tbe  right  of  referendom, 
and  seems  to  be  entirely  out  of  harmony  with 
the  coarse  of  tbe  decisions  of  this  court  upon 
this  and  kindred  matters  arising  under  laws 
affecting  modem  legislative  and  goremmental 
functions.  By  strict  adherence  to  the  diction- 
ary definitions,  this  disseoting  opinion  crushes 
the  spirit  of  tbe  constitutional  provisions  under 
consideration,  and  if  it  were  tbe  prevailing  view 
in  this  case  would  msrk  a  step  badtward  by  a 
court  wbidi  has  come  to  be  recognised  as 
rather  liberal  in  its  interpretation  of  legislatioa 
aimed  at  the  eorrectloa  «t  SQdal  and  pnblie 
evils." 
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And  yet  we  have  bere  not  merely  a  step 
backward,  but  a  long  march  backward  In  tbe 
iDterpretation  of  the  force  and  effect  of  the 
referendum  clause  of  the  Seventh  Amend- 
ment. 

The  emergency  declared  is  that  the  act  'is 
necessary  for  the  state  government  and  Its 
■xlsting  institutions.** 

Apply  the  simplest  mies  of  construction  to 
this  de<daratloa  of  emergency  and  it  most 
fall 

It  is  not,  and  does  not  pretend  to  be,  an  act 
carrying  an  appropriation  for  either  existing 
or  future  public  InstitatlcHis. 

It  abolishes  existing  institutions  and  mb- 
Btltntes  new  ones. 

In  State  ex  rel.  Blakeslee  t.  Clausen.  85 
Wash.  260, 148  Pac.  2S,  Ann.  Cas.  1916B,  810. 
we  held,  Jodge  Parker  concurring,  that  the 
Sevoith  Amendment  to  the  Constitution,  }  1, 
nibd.  (19,  giving  the  right  of  referendum  up- 
on all  laws  except  such  as  may  be  necessary 
for  the  **immediate  preservation  of  the  pub- 
lie  peace,  health  or  safety,  (and  the)  support 
of  the  state  government  and  its  existing  pub- 
Ue  institutions,**  omtemplates  "support"  as 
Including  appropriations  for  current  ex- 
penses, maintenance,  upkeep,  continuation  of 
existing  functions,  as  well  as  appropriations 
for  such  new  buildings  and  conveniences  as 
may  be  necessary  for  Che  deeds  and  require- 
ments of  the  Btete  in  relation  to  its  listing 
Inatltntions,  but  did  not  cont«nplate  exemp- 
tlm  from  the  referendum  where  the  law 
broufl^t  the  state  into  a  new  activity,  or  pro- 
vided for  a  new  fanction,  so  that  it  might  be 
teirly  said  that  It  did  not  pertain  to  the  sup- 
port of  the  govenunent  as  then  organized,  or 
to  any  (then)  existing  Instltntion. 

Hut  precdsely  covers  the  situation  here. 

The  luresent  act  abolishes  70  existing  Instl- 
tntlons  and  substitates  new  ones  to  go  into 
existence  April  1,  1921. 

Nor  ean  it  be  said  tliat  it  is  necessary  for 
the  fntnre  support  of  the  state  government  as 
it  must  be  organized  for  the  future,  for  the 
language  of  the  Constitution  is  that  an  emer- 
gent matter  must  be  for  the  "support  of  the 
state  govOTunent  and  its  existing  public  In- 
stltntion^;  and  by  no  possible  straining  of 
language  can  It  be  said  that  anything  Is 
emetgent  nnless  it  is  immediate  or  approxi- 
mately so.  and  nothing  can  be  in  immediately 
necessitous  drconuitances  unless  It  Is  In  ex- 
istence; 

Here  we  hate  tbe  Oonatltatlon  with  Its 
Seventh  Amendment  btf  ore  us,  and  .an  act  of 
the  Legislature  with  a  declaration  of  an  Im- 
mediate emergency,  whldi  is  manifestly,  as 
every  one  knows,  a  mere  pretaise.  It  constl- 
tates  a  positive  legislative  usurpatlMi  or 
power  reserved  by  tbe  people  to  themselves, 
and  tbe  majority  say  that  the  declaration  is 
final  'and  conclusive  by  the  mere  n^^tion 
that  tt  la  nonjusticiable.   We  have  weakly 
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vacillated  from  tbe  mle  adopted  in  the  Brls^ 
lawn  Case,  supra.  We  have  placidly  closed 
our  Judicial  eyes  to  a  legislative  usurpation 
of  rights  withdrawn  and  reserved  "by  apt 
and  certain  words"  to  the  people  by  tbe 
Seventh  Amendment '  We  have  abrogated 
Judicial  power  to  inquire  Into  the  validity  of 
a  legislative  assertion  of  power;  we  have 
Judicially  countenanced  the  nullification  of 
the  Seventh  Amendment  as  to  the  referendum 
— a  result  devoutly  desired  by  some,  but  not 
by  any  considerable  number,  of  tbe  people. 
It  Is  an  impotent  outcome  to  labors  in  fram- 
ing and  adopting  the  amendment,  withdraw- 
ing and  reserving  from  the  Legislature  power 
to  fully  and  finally  legislate  in  all  matters 
except  a  fevr  Instances,  that  seemed  to  prom- 
ise vastly  more.  At  any  rate,  the  law  has 
become  unsettled  and  Its  'continuity  broken. 

The  courts  are  the  conservators  of  the 
rights  guaranteed  by  the  Constitution  to  the 
people  and  to  tbe  individuals  composing  tlM 
pe<«>le. 

"It  is  requisite  that  the  courts  of  Justice 
should  be  able,  at  all  timee,  to  present  a  de- 
termined countenance  against  all  licentious  acts; 
and  to  deal  impartially  and  trdy,  according  to 
taw,  between  suitors  of  every  description, 
whether  the  cause,  the  question  or  the  party 
be  popular  or  unpopular. 

"Courts  should  be  more  constant  and  de* 
termined  else  tbe  law  becomes  unsettled  and 
ma7  even  become  an  object  of  acorn  and  deri- 
•ion." 

The  referendum  right  and  power  of  the 
people  may  be  a  slow  and  clumsy  system  and 
may  be  obJectl<mable  to  many.  But  tbS»  la  a 
government  eminently  "of  the  people  by 
the  pec^le,  and  for  tbe  people,**  and  they 
adopted  this  system  and  made  it  a  part  tst 
the  tundamaitBl  and  paramount  law.  It  la 
not  for  us  to  destroy  tt  by  Judicial  coiutnio- 
tlon. 

For  the  foregoing  reasons,  I  cUssent. 

The  emergency  clause  attached  to  this  act 
should  be  stricken  under  the  Seventh  Am«id- 
ment  of  the  Constitution,  so  as  to  permit  tbe 
act  to  be  subject  to  the  iWerendnm. 

TOLMAN,  J.,  Goncnra. 

BIAIN  and  MITOHICLI^  JJ.  We  concur  In 
the  conclusion  arrived  at  in  tbe  dissenting 
^dnlon  written  by  Judge  Holcomb.  for  the 
reason  that  the  Brlalawn  Case  ms  correctly 
dedded  and  is  controlling.  It  would  serve 
no  useful  purpose  to  further  discuss  that 
case.  The  only  way  for  an  Inquiring  mind 
to  determine  whether  the  majority  or  the 
minority  view  of  it  is  correct  is  to  read  that 
opini<Mi  and  considtf  its  application  to  the 
law  here  under  ctmslderation.  If  there  is 
any  difference  between  tbe  two  cases,  the 
present  case  is  more  clearly  subject  to  the 
referendum  than  was  the  Brlalawn  Case. 
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SANKEY  V.  CHICAGO,  M.  4  8T.  P.  RY.  Ca 

(No.  4345.) 

(Siq>reine  Contt  of  Montana.  Maj  VU  19SS1.) 

I.  DanifM  «3»5— "GaMral  tfanagM"  aai 
"ipadai  tfamaget^  dallNetf. 

"General  damages"  are  sndi  aa  naturally 
and  neeeasarfly  reaolt  from  the  act  of  whidi 
complaint  la  made,  wbQe  "special  damages**  are 
BQcb  as  are  the  natural,  bat  not  Uie  necesMur. 
consequences  of  such  act. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phras%a,  First  and  Second  Series,  Genwal 
Damages;  Special  Dami^es.] 

i,  Carriara  «s»l05(2)— Carrier  aot  liable  for 
special  damaoes  for  delay  la  shipmeat  ef 
stock  feed  snlest  It  baa  aotlee  of  olroani- 
ataaoes. 

Where  plaintiff  purchased  stock  food  and 
had  it  delivered  on  the  0th  of  February  to  de* 
fendant  railway  with  instructions  to  ship  it  to 
a  certain  point,  and  the  abipment  was  not  made 
on  the  10th  by  the  railway  company  because  of 
lack  of  equipment,  nor  on  the  11th  because  it 
was  Sunday,  when  no  trains  were  commonly 
ran,  but  was  made  on  the  12tb,  Aetd,  that  a 
claim  by  plaintiff  for  Injuries  to  bis  stock  from 
lack  of  food  was  a  demand  for  spedal  dailiages, 
for  which  the  carrier  was  not  liable  unless  it 
had  notice  at  the  time  of  tbe  shipment  of  tbe 
nrgencj  of  expeditious  dellTory;  Rev.  Codes,  f 
6065,  having  reference  to  general  damages. 

Appeal  froiD  District  Court,  Fergus  Coun- 
ty; Roy  E.  Ayers,  Judge. 

Action  by  Elmer  Sankey  against  the  Cblca^ 
go,  Uilwaukee  &  St.  Paul  Railway  Com- 
pany. Verdict  for  the  plaintiff.  From  an  or- 
dtt  granting  defendant  a  new  trial,  plaintiff 
appeals.  Affirmed. 

B.  K,  Oieadle,  of  Lewlstown,  for  an>ellant. 
Charles  J.  Marshall,  of  Lewlstown,  for  re- 
spondent. 

HOIXOWAT.  J.  TblB  acUon  was  tmof^ 
to  recover  damages  allied  to  have  been  suf- 
fered by  plaintiff  as  the  result  of  unreason- 
able delay  on  the  part  of  the  railway  com- 
pany in  making  delivery  of  a  shipment  of 
feed.  The  plaintiff  alleges  that  In  February, 
1917,  he  was  the  owner  of  128  hogs,  which  he 
was  feeding  at  Hilger.  Bfont.;  that  he  pro- 
cnred  his  feed  at  Lewlstown  and  shipped  it 
to  Hilger  over  tbe  defendant's  railway ;  that 
on  February  9  he  purchased  two  tons  of 
ground  barley  at  Lewlstown,  had  It  delivered 
to  the  railway  wttb  proper  directions  to  ship 
it  to  Hilger;  that  d^endant  accepted  the 
shipment  and  Issued  its  bill  of  lading.  It 
is  further  allied  ttiat  the  shlinnait  was  de- 
livered In  ample  time  on  the  9th;  that  It 
should  have  been  shipped  to  its  destination  on 
tba  lOtb,  but  that  the  railway  ctnnpany- negli- 
gently delayed  tbe  shipment  until  the  12tb; 
that  plaintiff  was  without  feed  for  bis  hogs 
and  was  unable  to  procure  feed,  with  the  re- 
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suit  that  bis  hogs  were  Injured  and  ddayed 
In  their  preparation  for  market  and  plaintiff 
was  compelled  to  feed  them  for  six  days  ad- 
ditional In  wder  to  pat  than  In  as  good  con- 
ation as  they  were  oa  the  10th,  to  {HalnttfTs 
damage  In  th«  sum  of  $200.60,  tot  which 
amount  judgment  was  demanded.  All  alle- 
gations of  negligence  or  damage  were  denied 
In  the  answer. 

The  trial  of  the  cause  resulted  In  a  Terdlct 
In  favorf  of  plaintiff  for  the  full  amount 
claimed,  and  Judgment  was  entered  accord- 
ingly. Utter  the  court  sustained  defend- 
ant's motltm  for  a  new  trial,  and  plain  tUf  ap- 
pealed from  the  order. 

The  evidence  introduced  by  plaintiff  Icir 
lows  doseiy  the  auctions  of  his  compltilnL 
Nowhere  did  be  testify  or  contend  that  he 
gave  the  railway  notice,  or  that  It  had  no* 
tlce,  that  the  feed  was  intended  for  inunedl- 
ate  use,  that  he  was  without  feed,  or  that 
the  damages  claimed  might  reasonably  be  ex- 
pected to  result  from  the  delby  which  ensued. 
The  evidence  discloses,  on  the  contrary,  tbat 
the  railway  company  did  not  have  such  no- 
tice. It  also  appears  that  the  11th  of  Febru- 
ary was  Sunday;  that  the  railway  company 
did  not  run  any  train  on  Its  Hilger  branch  on 
Sundays;  that  it  forwarded  the  shipment  on 
Monday,  the  12th.  by  the  second  train  leaving 
Lewlstown  after  the  shipment  was  received, 
and  that  lack  of  equipment  prevented  the 
shipment  on  the  lOtb. 

[1]  All  of  tbe  damages  claimed  by  plaintiff 
are  special  damages.  General  damages  are 
such  as  naturally  and  necessarily  result  from 
the  act  of  which  complaint  is  made.  Special 
damages  are  such  as  are  the  natural,  but  not 
the  necessary,  consequenbes  of  the  act  of 
which  complaint  is  made.  Root  v.  Butte,  A. 
&  Pac.  Ry.  Co.,  20  Mont  354,  61  Pac.  156; 
O'Brien  V.  Quinn,  36  Mont.  441,  90  Pac.  168L 

[21  Tbe  authorities  are  practically  uniform 
In  holding  that,  in  order  to  charge  a  carrier 
with  special  damages  arising  from  delay  in 
the  shipment  of  freight  such  as  Is  involved 
here,  notice  of  the  urgency  of  the  Bbtimient 
must  be  brought  home  to  the  carrier.  Th% 
decided  cases  are  too  numerous  to  be  dted. 
Reference  to  many  of  tbem  will  be  found  In 
Merriam  on  Claims  between  Shippers  and 
Carriers,  f  404.  In  10  0.  J.  |  433,  p.  302,  Uis 
rule  is  stated  coudsely  as  follows : 

"One  who  seeks  to  recover  special  damages 
for  breach  of  a  contract  of  carriage  must  show 
that  such  damages  were  within  the  contempla- 
tion of  both  parties  to  the  contract;  otherwise 
be  can  recover  only  such  damages  as  in  the 
usual  course  of  things  flow  from  the  breach. 
And  he  must  show  notice  to 'the  carrier  at  the 
time  of  the  shipment  of  q>ecial  dreiiBStaaeea 
from  wUdi  said  damages  might  arise." 

See,  also,  4  B.  a  U  ppu  886-938;  Daubs 
Kapp  T.  O,  B.  I.  &  T.  Bj.  Oo^  89  TeK.  a% 
App.  24,  96  S.  W.  797. 
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Section  6069,  Revised  Oodee,  which  deter- 
miiwB  the  geoenl  damages  recoverable  In  ai. 
acdOD  of  this  character,  provides: 

"^The  dttriment  caused  hf  a  carrier's  dela? 
in  tbe  delivery  of  freight  is  deemed  to  be  Id 
the  taitrinnc  Ttlne  of  the  freight  during  the  de- 
lay, and  also  the  depreciation,  if  any,  in  tbe 
market  value  thereof,  otherwise  than  by  rea- 
son of  a  depreciation  in  its  intrinsic  value,  at 
the  irface  where  it  ought  to  have  been  deliver 
ed,  and  between  the  d^  at  which  it  ought  to 
have  been  delivered  and  the  day  ot  Its  actual 
deHveryr 

In  the  absence  of  some  showing  that  the 
railway  company  had  notice  of  the  urgency 
ot  this  shipment,  the  plaluttff  was  not  enti- 
tled to  recover  special  damages,  and  the 
oonrt  did  not  err  in  granting  a  new  trial. 

The  order  Is  afBxmed. 

BRAMTLT.  a  J.,  and  RETNOIJ)S.  COOP 
EB,  sad  QAI^iN,  JJT..  concnr.  • 


(60  HOBL  2S9) 

STURM  4  DRAKE  v.  ROBERTS  ELEVATOR 
CO.  <Na.4S47.) 

(Supreme  Court  of  Montana.  May  31,  1921.), 

1.  Appeal  and  error  «s>IOOI<  I)— Verdict  sop. 
ported  by  positive  evideaoo  oonolaslvo. 

Where  four  witnesses  testified  as  to  tbe 
market  price  of  hay  on  a  spedfied  date,  the 
appellate  court  cannot  say  that  there  was  no 
evidence  to  support  a  verdict  flzing  a  valuation 
aa  of  that  date. 

2.  Evideaee  «=s>587—Whero  wltaesses  tlx  tbe 
valve  of  hay  at  from  $15  to  $26,  a  vardlet 
iidlsg  tbe  valae  at  $19  Is  aet  aasnpported. 

Where  testimony  was  given  as  to  the  mar- 
ket valne  of  bay  ranging  from  $16  to  $26  per 
ton,  there  was  sufficient  evidence  to  support  a 
verdict  for  the  plaintiff  on  a  basia  of  a  market 
value  of  $19  per  ton,  though  no  witness  testi- 
fied as  to  that  exact  valuation. 

8.  Sales  «=>4 1 7— Evidence  of  exoass  of  roarltet 
price  of  hay  over  coirtraot  prioo  entlttoB  buy- 
er to  SBbstaotlal  damagss. 

Under  Rev.  Codes,  {{  6056,  6062,  evidence 
whidi  disdoses  that  the  market  price  of  bay  at 
the  time  and  place  of  delivery  was  in  excess  of 
tho  contract  price  ia  soffident  to  entitle  plain- 
tiff buyer  to  substsntlal  damages  for  faQnre  to 
ddlver  bay  poraoant  to  oontract  for  the  nle 
thereof, 

Ai^eal  ftom  Dlitrict  Court,  Carbcn  Oonn- 
t7;  A.  O.  Spoica,  Jndge. 

Action  by  Strum  &  Drake,  a  corporation, 
agalnat  tbe  Roberta  Elevator  Company. 
Judgment  for  the  plaintiff,  and  defoidant 
appeals  from  tha  judgment  and  from  aa  or- 
der overruling  its  mottoo  for  a  new  trlaL 
Affirmed. 


Frank  P.  Wblcher,  of  Bed  Lodg«t  tn 

Iiellant. 

William  T.  Beers,  of  BHUngs,  fsr  respooil- 

ent 

RBTNOUMS.  J.  Plalntlfr  brought  action 
igainat  defendant  on  two  causes  of  actiOD 
to  recover  damages  for  failure  to  deliver  hay 
pursuant  to  the  terms  of  two  contracts  for  tbe 
sale  thereot  Judgment  was  rendered  In 
favor  of  plalntlfr.  Motion  for  new  trial  was 
made  and  overruled.  Defendant  appeals 
from  judgment  and  from  order  ovwmling 
motion. 

Several  assignments  of  error  are  made  \if 
defendant,  but  under  the  provisions  of  rule 
10,  subd.  3,  (ft  tbb  court  (53  Mont,  xxxv,  107 
Pac.  z)  only  one  can  be  considered ;  L  e.,  In- 
8uffidenc7  at  tlie  evidence  to  Justly  the  ver- 
dict 

It  Is  contended  that  the  erldence  Is  In- 
Buffldent  to  sniiport  Uie  verdict  for  the  M- 
lowliv  reasons:  (1)  niere  Is  no  eHdenoe 
of  any  market  price  of  hay  on  January  1, 
1917,  being  tbe  date  spedfied  In  the  omtract 
for  delivery  thereof;  0!)  ttiere  Is  no  evidence 
to  support  the  particular  amount  ifrhlcb  the 
Jury  returned  In  tbdr  verdict;  (3)  there  Is 
DO  erldence  ot  any  qpedal  damage  to  tho 
plalntlfr. 

[1]  We  are  unable  to  see  die  force  ot  tbe 
first  reason  above  mentioned,  for  no  less  than 
four  witnesses  testified  as  to  tbe  market  price 
of  hay  on  January  1,  1917,  at  place  specified 
for  delivery. 

[2]  Under  the  second  reason  tt  Is  urged 
that,  Inasmuch  as  a  mathematical  calculatiw 
shomi  that  the  Jury  arrived  at  its  verdict 
on  a  basis  of  a  market  value  oS  $19  per  ton 
for  tbe  hay,  and  there  was  no  evldwce  given 
as  to  that  exact  valoation.  Oxen  la  no  bads 
for  a  verdict  for  the  particular  amount  given. 
The  evidence,  however,  disdoses  that  testi- 
mony was  i^ven  as  to  the  market  value 
ranging  from  $15  to  $26  per  ton  and  is  also 
allied  in  anpellant's  tnief.  So  long  as  fbere 
Is  substantial  evidence  ahcwlng  a  valuation 
In  excess  of  that  allowed  by  tbe  Jury,  then  we 
must  hold  that  the  evidence  Is  sufficient  to 
support  the  verdict  In  that  respect 

[S]  It  is  contended  that  there  Is  no  evi- 
dence of  actual  damage,  for  the  reason  that 
It  does  not  appear  that  plaintiff  satFered 
actual  damage,  had  any  particular  use  for 
the  hay,  had  contracted  to  sell  this  bay  to 
other  parties,  or  bad  been  obliged  to  go  Into 
the  open  market  and  purchase  hay  to  fill 
its  own  contracts  or  supply  Its  own  needs. 
Under  tbe  statutes  of  this  state  tbe  evidence 
Is  suffldent  to  entitle  plaintiff  to  substantial 
damages  If  It  discloses  that  the  market  price 
at  time  and  place  of  dellv^  was  In  excesa 
of  the  contract  price.  Rev.  Codes,  H  8066, 
6082;  Prltcbett  v.  Jenkins,  62  Mont  81,  156 
Pac  974.   Tbe  same  ccmatructlcKi  has  been 
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gtvea  the  Supreme  Court  of  California 
upon  similar  statutes.  Bullard  r.  Stone,  67 
CaL  477,  8  Pac.  17. 

It  Is  apparent  from  the  foregt^ng  that  the 
evidence  was  sufficient  to  support  the  verdict. 

The  Judgmoit  and  order  orerrallng  motion 
for  new  trial  are  affirmed. 

Affirmed. 

BRANTLT,  0.  and  CX)OPEB,  BOL- 
L0WA7,  and  QAJUEN,  JJ.,  concur. 


(CO  Moot  246) 

CLARY  V.  FLEMING.   (No.  4371.) 

(Supreme  Court  of  Montana.   May  81.  1921.) 

1.  AppMl  aid  error  «s»728(2),  743(2)  —  As- 
slgnmeDta  to  niliags  on  falling  to 
point  oat  BpeoMc  evidonos  and  page  of  tran- 
script Inaufflcient. 

Assignments  of  error  involTins  the  rnlinga 
of  the  trial  court  on  objections  to  evidence,  but 
failing  to  point  out  any  specific  evidence  object- 
ed to,  or  the  page  or  pages  of  the  transcript  on 
which  such  ruliDgs  can  be  found,  are  insuffi- 
cient, DDder  Rule  of  Court  10,  subd.  3b  (53 
Mont,  xzxvi,  167  Pac.  z). 

2.  Contracts  1 1— Agreement  to  oonvey  lot 
in  oonslderation  of  husband's  faJlore  to  flgbt 
divorce  action  collusive  and  void. 

Agreement  by  a  wife  to  convey  to  her  hus- 
band a  lot  standing  in  her  name  in  considera- 
tion of  his  failure  to  fight  her  divorce  action 
was  coUnslTe  and  void  as  against  public  policy. 

3.  Frauds,  statute  of  ^56(7)— Wife's  agree- 
ment to  convey  lot  to  husband  void  where 
not  In  writing. 

A  wife's  oral  agreement  to  convey  a  lot  to 
her  husband  in  consideration  of  his  failure  to 
fight  her  divorce  action,  if  deemed  an  agree- 
ment for  a  property  settiement  such  as  is  per- 
missible under  the  statute,  la  void,  under  Rev. 
Codes,  1  36&5,  because  not  in  writing. 

4.  Treats  «=:»72— Trust  arises  In  favor  of  party 
who  furalshee  meney  for  pnrobaae  In  name 
of  aaetber. 

Rev.  Codes,  |  4S38,  is  declaratory  of  the 
common-law  rule  that,  If  one  person  takes  to 
himself  the  title  of  property  purchased  with 
the  money  of  another,  he  takes  it  charged  with 
a  trust  in  favor  of  such  other. 

5.  Truts  «=»86-^resanptlon  ie  that  convey- 
anoe  to  busbend,  wife,  et&,  made  as  gift  by 
par^  furaUtaiag  money. 

If  property  is  purchased  by  one  with  his 
own  money,  and  title  is  placed  by  bim  in  anoth- 
er to  whom  he  stands  in  a  confidential  relation 
as  husband,  wife,  parent,  child,  or  such  other 
relation,  there  is  a  rebuttable  presumption  that 
the  conveyance  is  made  as  a  gift 

6.  Trusts  •^89(5)— Evidenea  estaUlthIng  re- 
sulting trust  as  between  hnabud  and  wife 

should  be  convincing. 
In  any  case  in  which  It  Is  sought  to  estab- 
lish a  resulting  trust  by  reason  of  a  convey- 


ance made  by  or  In  behalf  of  a  husband  to  Us 
wife,  the  evidence  establiabing  sneh  trust  rela- 
tion should  be  clear  and  oonvlndng  and  pcae- 

tically  free  from  doubt. 

7.  Trasts  «=s>89(l)— Evidenoe  insaffirtent  tt 
establish  resaltlng  trust  In  favor  of  husband. 

Eividence  Aeld>  Insufficient,  in  case  of  a  con- 
veyance to  a  wife'  for  which  her  subsequently 
divorced  husband  furnished  the  cousideratioB, 
to  overcome  the  presumption  of  gift  and  estab- 
lish a  resulting  trust  in  favor  of  the  husband. 

8.  Trasts  «=3365(4)— Hnsbaad  olalmlag  reeatt- 
Ing  trust  as  to  land  parebaaed  fer'wifa  fesM 

guilty  of  laches. 

Husband  who  furnished  conrideration  for 
conveyance  taken  in  his  wife's  name,  now  claim- 
ing after  she  had  divorced  him,  remarriefl.  and 
died,  that  the  conveyance  was  one  on  reaultiog 
trust  for  bim,  AeM  guilty  id  inexcusable  ladiN 
in  prosecuting  his  daim. 

Appeal  trom  Dlatrtct  Cour^  Fergus  Gouii* 

ty ;  Roy  E.  Ayers,  Judge. 

Action  by  O.  M.  Olary,  as  administrator 
of  the  estate  of  Margaret  Wolf,  deceased, 
against  A.  L.  Fleming.  From  judgment  for 
defendant,  and  from  order  overroling  bis 
motion  for  new  trial,  plaintiff  appeals.  Re- 
versed and  remanded. 

C.  W.  Buntln.  Charles  J.  Marshall,  and  0. 
J.  Dousman,  all  of  Lewistown,  for  appellant 
E.  K.^Obeadle,  of  Levlstown,  ttx  reqwnd* 

ent. 

RETNOU>S,  J.  This  actl«i  wa*  hronght 
by  plaintiff  against  defendant  for  the  purpose 
of  ejecting  defendant  from  a  certain  lot  hi 
the  original  town  site  of  Moore  and  quieting 
title  in  plaintiff  thereto.  The  case  was  tried 
to  the  court  without  a  Jury.  Sindlngs  were 
made  tat  favor  td  defendant,  and  Judgment 
followed.  Motion  for  new  trial  waa  made 
and  overruled.  Plain  tiff  appeals  from  the 
Judgment  and  order  overruling  motion. 

Margaret  Wolf,  deceased,  was  formerly 
Margaret  Fleming,  and  the  wife  <^  A.  D. 
Fleming,  the  defendant  In  May,  1906,  a 
deed  was  made  by  Montana  Town-Site  Com- 
pany to  Margaret  Fleming  conveying  the 
premises.  As  an  affirmative  defense  the  an- 
swer alleges  that  defwdant  paid  certain 
sums  of  money  on  the  contract  for  the  pur- 
chase of  the  lot,  that  no  omsideratioii  was 
ever  paid  by  Margaret  Fleming  for  the  ex- 
ecution and  delivery  of  the  deed,  and  that 
Immediately  prior  thereto  It  was  agreed  be- 
tween defendant  and  his  wife  that  he  should 
allow  the  deed  to  run  to  her  as  grantee  In 
consideration  of  her  promise  that  she  would 
convey  tbe  lot  to  him  at  any  time  upon  re- 
quest The  answer  also  alleges  that  she  ob- 
tained a  divorce  from  him  in  190&,  at  whldi 
time,  as  a  settlemmt  of  their  property  in- 
terests, she  promised  that  she  would  convey 
to  him  the  lot  after  entry  of  decree  of  di- 
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rorce,  and  that  In  reliance  upon  her  promise 
lie  made  no  appearance  In  the  divorce  pro- 
ceedings, and  no  written  agreement)  was 
made  respecting  their  pn^>erty  Intareets. 
niese  allegations  ate  traTmed  r^Iy. 
■Hie  proofs,  however,  fail  to  show  what 
agreonent  was  made  between  defendant  and 
Ids  wife  at  the  time  ot  or  prior  to  the  ex- 
ecution  and  delivery  of  the  deed  to  her,  or 
max  that  any  agreement  was  made.  De- 
fendant testified  that  Immediately  prlw  to 
the  granting  of  the  divorce  she  promised 
him  that,  If  he  would  not  fight  the  divorce, 
she  would  convey  to  him  the  premisee,  to- 
gether with  a  half  Interest  In  other  proper- 
ty held  in  her  name.  Be  also  testified  that 
be  made  demand  upon  her  several  times  for 
a  conveyance  of  the  lot,  and  that  she  put 
him  off  from  time  to  time  with  prMUlsee  that 
Bbe  would  make  the  conveyance.  After  the 
divorce,  she  married  <me  F.  B.  Wolt 

Margaret  Fleming  did  not  record  the  deed 
Immediately  after  receiving  It,  bnt  held  It 
mitU  March,  1916.  On  the  14th  of  March. 
1013,  defendant,  learning  that  her  deed  had 
not  been  recorded  and  assuming  that  It  had 
been  lost,  iirocured'  another  deed  from  Mon- 
tana Town-Stte  Company,  which  deed  was 
isaned  as  a  duplicate  of  the  former  one,  but 
In  the  name  ot  defendant  This  deed  was 
recorded  March  16,  1918.  On  March  25, 
1913,  the  original  deed  to  Margaret  Flem- 
ing was  recorded.  On  the  2lBt  of  May.  1915, 
Margaret  Wolf,  formerly  Margaret  Fleming, 
died,  and  plalntifr  was  appointed  admlnRitTa- 
tor  ot  her  estate.  By  reas<m  of  the  record- 
ing of  the  deed  to  defendant,  Uiiin  action  was 
brought 

It  is  the  contention  of  defendant  that  un- 
der  the  facts  stated,  Margaret  Fleming  took 
the  title  to  the  premises  In  trust  and  that 
be  Is  entitled  to  have  the  title  quieted  in 

himself. 

[1]  Twelve  errors  are  assigned,  but  many 
of  them  are  not  entitled  to  consideration. 
These  Insuffitient  assignments  of  error  In- 
volve  the  rulings  ot  the  court  upon  objections 
to  the  introduction  of  evidence,  but  each  of 
them  CbUs  to  point  oat  any  specific  erldence 
objected  to,  or  the  page  or  pages  <rf  the 
transcript  upon  whi«b  such  rulings  can  be 
found.  It  la  altogether  too  much  to  expect 
that  this  court  will  go  through  an  entire 
transcript  and  pldc  out  mllnga  that  It  may 
conclude  that  appellant  desires  to  attack  by 
such  assignments.  The  rule  requires: 

"When  error  alleged  is  to  the  sdmission  or  to 
the  rejection  of  evidafice,  the  spedflcatton  shall 
qiH^  the  fun  snbstanee  of  the  evidence  admit- 
ted or  rejected."  Bole  snbd.  8b,  68  Mont 
xxxvi,  18T  Pac.  z. 

Reference  shonld  also  be  made  to  the  page 
of  the  transcript  where  the  objectionable 
ruling  may  be  found. 

One  of  tht  errors  assigned  is  that  the 
court  erred  In  finding  that  the  consideration 
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for  the  lot  was  paid  by  defendant^  and  that 
the  property  was  faelO  in  trust  by  Margaret 
Fl^ulng  for  defendant  The  case  may  be 
dlqweed  of  upon  this  aadgnment  of  eRW, 
and  therefore  It  wiu  be  nnneceasary  to  om- 
sider  any  of  the  other  alleged  errors. 

[2,  t]  The  allied  agreement  whereby  Mar- 
garet Fleming  promised  to  convey  to  defud- 
ant  the  lot  In  oonalderatifm  of  his  failure  to 
d^t  the  divorce  action  waa  clearly  oc^u- 
erion  and  against  public  policy,  and  was  tuere- 
fore  void.  Even  if  it  be  deemed  an  agree* 
ment  for  a  property  setttement  such  aa  Is 
permissible  under  the  statute,  it  Is  likewise 
void  because  not  In  writing.  Bev.  Codes.  | 
3695.  Thus  no  further  conslderatlm  need 
then  be  glvoi  t«  the  legal  effect  of  this 
agreement.  ' 

[4]  The  vital  guestlmi  In  the  case  Is  wheth- 
er or  not  there  was  created  a  resulting  trust 
In  favOT  of  defendant  by  reason  of  the  fact 
that  he  paid  the  purchase  price  of  the  lot 
and  the  expense  of  improving  the  same, 
while  the  title  was  taken  In  the  name  of  his 
wife.  We  do  not  think  that  the  answer  sets 
forth  a  resulting  trust  under  this  theory, 
but  nevertheless  will  dispose  of  the  <]ue8tIon 
on  the  merits.  Defoidant  relies  upon  section 
4538  of  the  Revised  Gode^  which  reads  as 
follows: 

'"When  a  transfer  of  real  property  is  made 
to  one  person,  and  the  consideration  thereof  Is 
paid  bj  or  for  another,  a  tmst  is  preBtimed  to 
result  in  favor  of  the  person  by  or  for  whom 
saeb  payment  is  made." 

This  statutory  provision  la  merely  a  re- 
statement of  the  comm<Hi  law;  for  it  has 
been  held  from  time  Immemorial  that,  aa  a 
genend  rule,  if  ime  penon  takes  to  himself 
the  title  of  property  purchased  with  the 
mon^  of  anothw,  he  takes  It  idiarged  with  * 
a  truflt  In  bvor  oi  the  one  vho  furnished  the 
consldmtion.  This  inwvldon  Is  Intended  to 
readt  those  cases  whereby  one  party  has 
vlcteted  the  cmifldence  or  trust  reposed  In 
him  by  another  and  In  buying  propeifty  has 
taken  title  to  himself,  or  wrongfully  retain- 
ed tiUe,  when,  aa  a  matter  of  tact,  he  had 
no  Interest  therein.  It  Is  Intoided  as  a  pro- 
tection to  the  one  who  makes  the  actual  In- 
vestment against  any  fraudulent  dealing  on 
the  part  of  one  who  may  be  acting  for  him 
in  the  matter.  There  are,  however,  excep- 
tions to  the  rule  as  stated.  If  the  property 
Is  purchased  by  one  with  his  own  money, 
and  the  title  Is  placed  by  him  in  another  to 
whom  he  stands  In  a  conQd^tlal  relation, 
such  as  husband,  wife,  parent  child,  or  such 
other  relattmi  that  one  may  naturally  have 
a  claim  upon  the  bounty  of  the  other,  then  . 
the  presumption  Is  that  the  c<mveyance  Is 
made  as  a  gift  Taylor  v.  Miles,  19  Or.  660, 
25  Pac  143;  Hamilton  v.  Hubbard,  134  OhL 
003,  66  Pac.  821,  66  Pac.  800  :  61  Am.  Dee. 
note  764.  765;  Whitten  v.  Wtaltten,  70  W. 
Ta.  422,  74  8.  B.  237, 89  L.  B.  A.  (N.  S.)  1028, 
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Ann.  XJaM.  1015D,  647.  Sec^  also,  nmmrons 
dtations  In  Lafayette  Street  Cburcb  Society 
of  Buffalo  T.  Norton.  202  N.  T.  879,  95.  N.  B. 
819.  39  L.  B.  A.  (N.  S.)  906.  The  Supreme 
OOurt  of  Oregon,  In  tlie  case  ot  Taylor  v. 
Miles,  supra,  considering  a  similar  aueation, 
uses  this  language: 

"But  the  prcBumption  that  the  part;  paying 
for  the  property  intended  it  for  bis  own  benefit 
applies  only  when  the  transaction  la  between 
strangers,  where  there  is  no  natural  or  legal 
obligation  resting  on  the  purchaser  to  pay  the 
consideration  for  another.  When  the  purchaser 
takes  the  conveyance  in  the  name  of  his  wife, 
the  sale  [rule?]  is  reversed,  and  equity  raises 
the  presumption  that  the  ^urdtase  and  convej' 
ance  was  Intended  to  be  an  advancement  or 
gift  'Whenever,*  says  Mr.  Pomeroy,  'the  real 
purchaser— the  one  who  pays  the  price — is  un- 
der a  legal  or  even  a  moral  obligation  to  main- 
tain the  person  In  whose  name  the  purchase  is 
made,  equity  raises  the  presomption  that  the 
purchase  is  Intended  as  an  adTancement  or  gift, 
and  no  tmst  results.*  2  Pom.  Eq.  Jnr.  par. 
1089." 

Tbe  Suprone  Court  of  California,  from 
which  state  our  statute  was  taken,  In  tbe 
case  ot  Hamilton  r.  Hubbard,  supra,  has 
gtven  a  similar  constructloo  to  tbe  statute  io 
the  following  language: 

"Ordinarily,  indeed,  where  a  conveyance  Is 
made  to  one,  aud  the  consideration  paid  by  an- 
other, a  trust  is  'presumed*  in  favor  of  the  lat- 
ter. OIt.  Code,  {  853.  But  this  presumption 
arises  only  in  transactions  between  'strangers 
to  each  other*  (1  Perry,  Trusts,  |  126),  and  is 
not  indulged  where  the  conveyance  is  to  the 
'wife  or  chOd,  or  other  person,  for  whom  (the 
person  paying  the  consideratioD)  is  under  some 
natural,  monil,  or  legal  obligation  to  provide.' 
In  Buch  cases  the  presumption  is  'that  the  pur- 
diase  and  conveyance  were  intended  to  be  an 
advancement  for  the  nominal  purchaser.*  1 
Perry,  Trusts,  f  143;  HiU,  Trustees.  97,  and 
note.  The  transaction  was  therefore  a  gift  to 
Mrs.  Hamilton,  and,  under  the  express  provi> 
sions  of  the  Code,  her  separate  property.  Olr. 
Code,  i  182." 

There  are  some  Oallfomia  cases  holding 
that  in  certain  Instances  this  statute  Is  ap- 
plicable to  dealings  between  husband  and 
wife,  parent  and  child,  but  In  each  of  those 
cases  there  appears  a  breach  of  confidence 
or  trust  whereby  a  trust  ex  malefldo  results ; 
but  we  are  unable  to  find  any  case  in  which 
a  resulting  trust  is  presumed  when  a  hus- 
band voluntarily  takes  the  title  in  tbe  name 
of  his  wife  and  there  has  been  no  breacti  <tf 
fallh  on  her  part. 

[S]  While  In  such  cases  the  presumption 
Is  that  the  conveyance  was  intended  as  a 
.  gift,  yet  it  Is  a  rebuttable  presumption.  In 
this  case,  however,  there  is  nothing  to  rebut 
this  presumption,  as  the  record  la  ^tlrely 
devoid  of  any  evidence  whatever  showing 
that  there  was  any  understanding  or  agree- 
moit  between  defendant  and  bis  wife  that 
tbe  conveyance  should  not  be  deemed  a  gift 


r  l9-t}  In  any  caae  In  v^bidn  tt  to  aoo^t  t» 
establish  a  resulting  troat  by  reaaoa  of  a 
conveyance  made  by  or  In  bdialf  of  a  tms- 
band  to  his  wife,  the  ertdence  eatabUshhig 

such  trust  relationship  should  be  <dear  and 
convincing.  It  should  be  practically  free 
from  doubt  10  lb  B.  A.  401>  and  notes; 
Parker  v.  Newltt.  18  Or.  274,  23  Pac.  246; 
Coe  V.  Ooe,  75  Or.  145.  145  Pac.  674.  Tbla 
principle  Is  especially  applicable  where  tbe 
defendant  must  establish  his  case  by  his 
own  testimony  as  to  oral  conversations  be- 
tween himself  and  bis  former  wife,  whose 
lips  are  now  sealed  by  death.  Prom  oar 
view  of  the  fbcts  of  this  case,  we  are  not 
satisfied  that  defendant's  testimony  is  en- 
titled to  full  credence.  It  must  be  reman- 
bered  that  the  deed  was  made  to  defendant's 
wife  in  1905,  and  In  1909  a  oomiflete  separa- 
tion took  place  resulting  in  an  absolute  dl- 
TOrcft  No  articles  of  separation  covering  a 
settlemoit  of  property  were  executed  as  Is 
customary  In  property  settlements  between 
man  and  wife  who  are  about  to  be  perma- 
nently separated.  After  the  divorce  she  mar- 
ried another  man  and  continued  to  live  as 
his  wife  until  1915,  when  she  died.  At  no 
time  within  the  ten  years  after  tbe  ddiveiy 
to  her  of  the  deed,  or  tbe  six  years  ensuing 
after  the  divorce,  did  he  take  any  action  to 
enforce  any  dalm  against  this  property.  It 
Is  true  that  he  testifies  that  he  made  sever- 
al dentands  uptm  her  for  a  conreyance  ot  it, 
but  we  cannot  know  whether  or  not  sbe 
would  admit  that  be  made  such  demands  If 
she  wore  able  to  speak,  and  thtte  Is  no  proof 
of  any  kind  In  corrOboratloii  of  his  story. 
From  the  time  the  deed  was  delivered  to  her 
she  took  possession  of  and  assumed  d<nnln- 
lon  over  the  property,  the  tazra  on  It, 
rented  tt,  and  In  every  respect  treated  It  u 
her  own,  and  did  nothing  in  any  way  ac- 
knowledging any  interest  of  defendant  In 
the  property,  save  tier  possible  promise  that 
she  woold  convey  It  to  him,  as  testifled  to 
by  blm.  These  drenmstanoea,  in  our  mind, 
present  a  condition  of  ladies  on  tbe  part  of 
defendant  that  is  inexcusable,  if  he  was  In 
her  lifetime  claiming  In  good  faith  that  be 
whs  entitled  to  this  property.  The  mere 
fact  that  he  allowed  her  to  retain  the  legal 
title  and  the  actual  dmninlon  of  it  for  her 
lifetime  without  *  substantial  question,  and 
then,  upon  her  death,  asserted  his  dalm 
when  he  knew  that  it  was  Impossible  for  her 
to  contradict  any  statement  that  be  might 
make,  bears  the  mark  ot  bad  faith.  Tblfl 
court  has  considered  a  case  somewhat  simi- 
lar in  prlndple  and  exiH^ed  Itself  rery 
emphatically  as  to  the  effect  ot  such  laches. 
Riley  V.  Blacker,  51  Mont  864. 152  Pac  75& 
Tbe  court  In  the  case  dted,  speaking  through 
Mr.  Justice  Sanner.  used  this  language: 

"Laches,  considered  as  a  bar  iDdependent  of 
the  statute  of  limitations,  Is  a  concept  of  equi- 
ty; it  means  ne^igencs  In  the  assertion  ef  a 
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rigbt:  It  u  the  practical  application  of  the  max- 
im. 'Bquity  aida  only  the  vigilant*;  and  it  ex- 
ist8  when  there  haa  been  unexplained  delay  of 
snch  duration  or  character  aa  to  render  the  en- 
forcement of  the  asserted  right  inequitable. 
Therefore  has  It  often  been  held  by  this  court 
that,  while  a  mere  delay  short  of  the  period  of 
the  statute  of  Umitatlona  does  not  of  itself  raiae 
the  presumption  of  laches  (Wright  t.  Brooks, 
47  Mont  90,  130  Pac.  968;  Parcfaen  t.  Chess- 
man, 40  Hont  826,  Aon.  Caa.  ldl6A,  681,  142 
Pac.  631.  146  Pac.  469;  Brandy  v.  Canby.  tSO 
Mont  454,  148  Pac.  815,  yet  'good  faith  and 
reasonable  diligence  only  can  call  into  activity 
the  powers  of  a  court  of  equity,  and,  independ- 
ently of  the  period  fixed  by  the  statute  of  lim- 
itations, stale  demands  will  not  be  entertained 
or  relief  granted  to  one  who  has  slept  upon-  his 
rights.  Considerations  of  public  policy  and  the 
difficulty  of  doing  justice  between  tha  parties 
arp  sufficient  to  warrant  a  court  of  equity  in 
refusing  to  institute  an  inveBtigation,  whore  the 
lapse  of  time  in  the  assertion  of  the  claim  !• 
such  as  to  show  inexcusable  neglect  on  the  part 
of  the  plaintiff,  no  matter  how  apparently  juat 
Us  claim  may  be;  and  this  is  particularly  so 
where  the  relations  of  the  parties  have  been  ma- 
terially altered  in  the  meantime.'  Kavanaugh  t. 
riaTin,  35  Mont.  133,  88  Pae.  764;  Streleher  t. 
Mnri9y.86Mont.45k&2E^86;  Bmn^T.Oan* 
by,  supra.  What  constitutes  a  material  change 
tS  condition  has  been  the  subject  of  much  Judi- 
dal  discussion  and  some  judicial  dissension; 
but,  whatever  doubt  there  may  be  as  to  the  oth- 
er circumstances,  it  never  has  been  questioned, 
to  our  knowledge,  that  the  death  of  one  of  the 
parties  to  the  transaction  is  such  a  change." 

Defendant  has  so  al^t  on  bis  rights,  if  he 
ever  had  any,  that  his  contendon  utterly  falls 
to  appeal  to  the  sense  of  justice  and  eoulty 
<ii  this  court. 

Tbe  judgment  and  order  omruling  moti<n 
for  a  new  trial  are  rererBed,  and  the  cause 
Is  remanded  to  the  district  court,  with  di- 
rections to  enter  Judgmoit  for  plaintiff  pur- 
Kiant  to  the  prayer  of  the  ccHDOplalnt 

Bereraed  and  remanded. 

BRAim«T,  O.  J.,  and  OOOPEB,  HOLLO- 
WAY,  and  OAI^,  33.,  concur. 


(45_NeT.  120) 
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V.  ALLEN  CLARK  CO.* 
<N0.  2499.) 


(Supreme  Court  of  Nevada.  June  6,  1921.) 

I.  Corporations  9=3298(3)— Special  meeting 
of  Mroetors  In  absence  of  soma  directors  not 
BotHled  illsgal  and  aotlon  Invalid  unless  rati- 
«od. 

Except  in  cases  where  it  is  impossible  or 
h^vactieable -to  give  notice,  a  spocUl  meeting 
of  the  directors  of  a  corporation  held  in  the 
•hsence  <tf  some  <tf  tho  directors  and  without 
any  notice  to  them  is  illegal,  and  the  action 
taken  at  such  a  meeting,  though  bj  a  majority 
of  the  directors.  Is  InTaUd,  unless  subsequenUy 
ratified. 


2.  Cerp«ratl«i«  «es»477(2)— Mortftao*  aathor- 
Izod  at  spaolal  neatlag  atteadei  ly  M|y  two 
of  three  dlraoton  lavalM  wkera  ao  lotlea 
glvea  third. 

A  corporate  mortgage  authorised  by  two 
of  the  three  directors  at  a  special  meeting  of 
the  hoard  of  directors  of  the  corporation,  of 
which  no  notice  waa  given  its  third  member,  la 
an  invalid  act. 

3.  Corporations  ^»482(S)-4unlaa  oa  eorpo- 
ration  to  show  lavalldNy  of  laortgaH  daly 
•xeoutod. 

In  suit  to  foreclose  a  corporation's  mort- 
gage, where  the  mortgage  itaelf,  signed  by 
the  president  and  secretaxy  of  the  corporation, 
with  its  seal  afized,  waa  Introduced  in  evi- 
dence, the  burden  was  on  tbs  corporation  to 
show  Its  Invalidity. 

4.  CwMrirtloas  ^9477(8)— Is  salt  te  Idre- 
fllase  aaaattwrlzed  mortgage,  kald  that  It 
wonld  ha  ■aoonsrtoaaklo  te  pernH  dofaidaat 
to  shleM  itself  onder  its  obrperats  eitlty. 

In  suit  to  foredoae  a  corporation's  mort- 
gage authorized  at  a  directors'  meeting  at 
which  only  two  of  the  three  directors  wera 
present,  the  other  not  having  been  notified,  in 
view  of  the  fact  that  the  evidence  did  not  con- 
vince the  court  that  the  money  borrowed  on 
the  mortgage  was  not  applied  with  the  knowl- 
edge and  acqnieacence  of  the  corporation,  and 
the  fact  that  opportunity  for  the  mortgagee  to 
obtain  other  security  Is  lost,  It  would  be  uncon- 
scionable to  permit  defendant  to  shield  itself 
under  its  corporate  entity  and  decree  of  fore- 
closure will  be  affirmed,  though  the  mortgage 
was  unauthorized, 

6.  Corporattont  «s>482(9)— AHowaaeo  of  at- 
.toraey's  fee,  on  foreolosure  not  anaithor- 
Ized  when  resolution  aattiorlzlag  Mortgage 
was  slieat  Is  relation  thereto. 
Where  the  resolution  of  directors  authoris- 
ing a  mortgage  waa  silent  as  to  attorneys'  fees, 
in  suit  to  foreclose  the  mortgage  which  pro- 
vided for  attorneys'  fees,  executed  pursuant 
to  such  resolution,  the  court  is  not  authorised 
to  allow  such  fees. 

Appeal  from  District  Conrt,  Washoe  Coun- 
ty; Thomas  F.  Moran,  Judge 

Action  by  A.  Defanti  against  the  Allen 
Clark  Company,  a  corporatltm.  From  judg- 
ment for  plalntltft  defendant  appeala.  Judg- 
ment modified,  and  as  modlfled  affirmed. 

Hoyt,  Norcross,  Thatcher,  Woodbum  & 
Henley,  and  John  D.  Hoyt,  all  of  Reno,  for 
appellant 

J.  H.  Daly,  of  Sparks,  fOr  reiq>ondent 

SANDEBS.  O.  J.  Hits  action  was  brought 
by  a  mortgagee  to  foreclose  a  mortgage  ex- 
ecuted by  the  vice  president  and  the  secre- 
tary of  the  Allen  Clark  Company,  a  corpora- 
tion formed  under  the  laws  of  this  state, 
with  Its  seal  affixed,  to  seciure  the  payment  of 
a  promissory  note  payable  to  the  mortgagee, 
respondent  herein,  for  the  sum  of  $3,500. 
The  defense  pleaded  and  relied  upon  at  the 
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trial  by  the  corporation  appellant  to  defeat 
tbe  mortgage  waa,  In  short,  that  the  debt  la 
valid,  but  the  mortgage  given  to  secure  It  Is 
not.  The  ground  of  this  claim  Is  that  Allen 
L.  Clark,  a  director  of  the  company,  had  no 
notice  of  the  spedal  meeting  of  the  direc- 
tors at  which  a  majority  of  Its  board  passed 
and  adopted  a  resolution  authorizing  the 
vice  president  and  secretary  of  the  corpo- 
ration, In  the  absence  of  Allen  L.  Clark,  its 
president,  from  the  state,  to  give  Its  note 
for  the  sum  of  (3,600  to  the  plaintiff  or  to 
gome  other  person  who  wonld  loan  to  the 
amquuiy  that  amomit  of  money  and  to  exe- 
cnte  its  mortgage  to  secure  Its  payment  The 
mortgage  recites  the  preamble  of  the  reso- 
lution, and  the  resolntlon  recites  the  purposes 
for  which  the  mon^  vaa  to  be  applied,  name- 
ly, to  the  payment  of  the  sum  of  92,600  due 
upcm  the  purdiase  price  of  certain  real  estate 
contracted  for  by  the  corporation  and  ottier 
debts.  It  Is  not  denied  that  the  money  was 
borrowed  and  loaned  In  most  perfect  good 
Mth  for  the  uses  and  b^eflts  of  the  com- 
pany; in  fiict,  the  corporation  In  Its  answer 
to  the  complaint  expresses  Its  willingness  that 
plaintiff  may  have  Judgment  as  In  an  no- 
tion for  money  loaned  for  the  sum  of  ^,600, 
with  accrued  Interest,  amounting  to  the  sum 
of  fSOO,  and  for  any  additional  amount  of 
12ie  principal  sum  borrowed  shown  to  have 
been  actually  used  for  the  benefit  of  the  com- 
pany. It  Is  not  denied  that  the  plaintiff 
mortgagee  knew  when  he  accepted  the  se- 
curity that  Allen  L.  Clark,  a  director  of  the 
company  and  Its  president,  was  absent  from 
Gbe  Btote  of  Nevada,  and  had  no  notice  of 
the  spedal  meeting  at  which  the  mortgage 
was  authorized.  In  this  rituation  die  corpo- 
ration contends  that  the  only  Judgment  that 
could  legally  have  been  rraidered  was  for  a 
money  Judgment.  The  trial  court  decided 
against  these  contoitlons,  and  made  a  gener^ 
al  finding  to  the  effect  that  the  money  was 
loaned  in  good  falUi  for  the  benefit  of  the 
corporation,  and  that  the  latter  bad  received 
adequate  benefits  from  the  full  sum  bor- 
rowed, and  rendered  Its  decree  of  foreclosure* 
together  with  a  Judgment  for  attorney's  fees 
in  the  sum  of  $608.  The  corporation  appeals. 

The  appellant  makes  the  same  contention 
In  this  court  as  It  did  in  the  lower  court, 
namdy,  that  conceding  the  company  received 
the  benefite  of  the  money,  the  mortgage  being 
Invalid  for  Hie  reasims  stated,  the  decree  of 
foreclosure  most  be  reversed  and  a  Judg- 
ment ordered  In  favor  of  the  plaintiff  and 
against  the  defendant  for  the  sum  of  $2,800. 
We  are  of  the  opinion  that  the  evidence  toids 
to  show  that  the  company  actually  received 
adequate  benefite  from  the  full  amount  bor- 
rowed. At  any  rate,  there  is  nothing  in  the 
record  to  convince  us  to  the  contrary. 

II]  Passing  to  the  legal  question  Involved, 
as  to  the  validity  of  the  mortgage,  we  con- 
cede that,  except  in  cases  where  it  Is  impos- 
sible or  Impracticable  to  give  notice,  a  special 
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meeting  of  the  directors  of  a  corporatloa 
held  in  the  absence  of  some  of  the  directors, 
and  without  any  notice  to  them,  is  illegal, 
and  tbe  action  at  such  a  meeting,  althoo^ 
by  a  majority  of  the  directors.  Is  invalid,  un- 
less subsequently  ratified.  S  Flet<Aer,  Cjc 
Corp.  §  1868. 

The  general  corporation  law  of  this  state 
provides,  inter  alia,  that  a  nsajorlty  of  the 
whole  number  of  trustees  or  directors  sliall 
form  a  board  for  the  transaction  of  bushiess, 
and  that  every  decision  of  a  majority  of  the 
persons  duly  assembled  as  a  board  shall  be 
valid  as  a  corporate  act,  subject  to  the  pro- 
visions of  the  by-laws  and  of  the  laws  of 
this  stete.  Bev.  Laws,  1 1127.  The  qneBtl<n 
as  to  whm  the  trustees  or  directors  shall  be 
centered  as  duly  assembled  la  not  settled 
by  the  statute.  This  seems  to  have  been 
left  by  the  lawmakers  to  the  corporati<Hi  it- 
self to  be  covered  by  Ite  by-laws. 

[2]  It  la  provided  in  the  by-laws  of  the  Al- 
len  Clark  Company  that  notice  of  a  vedal 
meeting  of  It  directors  (composed  of  three 
membera)  shall  be  given  to  eacb  director  Iff 
mail  or  in  pK-son.  Without  reviewing  tlM 
familiar  reasons  fOr  the  necessity  of  sudi  a 
regulation  for  the  proper  cmduct  of  the  busi- 
ness and  affairs  of  a  corporation,  it  must  be 
conceded  that  a  mortgage  authorized  at  a 
sporlal  meeting  ot  the  board  of  directors,  of 
which  no  notice  was  given  Ite  third  mmber, 
Is  an  invalid  act 

But  it  is  not  denied  that  it  was  within  tbe 
power  of  the  Allea  Clark  Company  to  execnte 
the  mortgage.  In  the  case  of  Edwardi  v, 
Garson  Water  Co.,  21  Nev.  486,  31  Pa&  381. 
Oie  court  quotas  with  ap^val  from  the  case 
of  Dexter  Horton  &  Co.  v.  Long,  2  Wash.  IBS, 
27  Pac  271,  26  Am.  St.  Bep.  867,  the  EQrlU- 
bus  of  which  case  Is  (and  we  think  It  ex- 
presses correctly  what  the  case  dedde4 
that— 

"Where  a  mortgage  by  a  corporation  wm 
not  authorized  by  its  trustees,  but  was  ezeeot- 
ed  by  its  presidnot  and  secretary,  who  wen 
two  of  its  three  trustees,  and  the  corporation 
received  the  benefite  of  the  mortgage,  tbe  da- 
fecte  in  its  original  execution  will  be  r^ardcrf 
as  cored  ratification.*' 

Hie  WariilngtMt  court,  citii^  authorities 
bases  ite  conclusion  upon  the  doctrine  tbat 
where  money  has  be«i  obtained  by  a  corpo- 
ration uptm  ite  securities,  whicb  wen  unao- 
thorlzed  In  tbe  flrat  Instence^  and  the  noner 
was  applied  for  tbe  ben^t  of  the  compuy 
witb  the  knowledge  and  acquiescence  of  the 
stockholders,  the  company  and  the  sharehold* 
era  are  estot^ed  to  d^eat  the  mortgaga 
This  doctrhie  Is  recc«nlzed  (with  UmltatioD^ 
by  this  court  In  the  case  of  T^low  Jacbet  S. 
M.  Go.  T.  Stevenson,  6  Nev.  224.  In  the  can 
of  Jones  V.  O.  &  I.  Cou,  101  U.  &  622,  2S 
Ed.  1(^,  tbe  court  sanctioned  and  appUed 
this  doctrine  to  corporations,  upra  the  prio* 
dple  that  equity  neither  enforces  forftftom 
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of  die  company,  had  access  to  Its  corporate 
books,  altliough  there  Is  evidence  tOTirfing  to 
show  that  they  were  In  the  hands  of  third 
parties.  However,  there  Is  nothing  In  the 
record  to  show  that  he  might  not  have  ob*. 
tained  possesalon  and  control  of  them  upoa 
demand. 

The  mortgage  was  placed  of  record  in  the 
recorder's  office  of  Washoe  county  shortly 
after  It  was  delivered.  The  loan  was  per- 
sonally negotiated  by  Emily  Clark,  wife  of 
Allen  L.  Clark,  to  protect  the  property  of  the 
c<Hrporatlon  from  b^ng  sacriflced,  as  well 
as  to  pay  oth«r  existing  obligations.  The 
evidence  tends  to  show  that  the  property  of 
the  corporation,  after  the  death  of  Emily 
Clark,  was  threatened  with  litigation.  Dur- 
ing all  of  this  time  Allen  L.  Clark,  its  preal- 
dent,  remained  perfectly  sltent  until  his  solic- 
itors set  'Op  the  defense  of  the  invalidity 
of  the  mortgage  and  no  knowledge  on  the 
part  of  the  corporation  of  its  execution.  The 
questions  propounded  to  him  to  elicit  evi- 
dence to  show  lack  of  knowledge  by  the 
shareholders  of  the  corporation  were  so  lead- 
ing as  to  put  the  answers  thereto  in  his 
month,  and  'we  are  in  doubt  as  to  whether  or 
not  the  witness  knew  of  the  purport  or  pur- 
pose of  the  questions.  It  is  true  be  testified 
that  be  had  no  kuowledge  of  the  transaction. 
It  is  not  reasonable  to  believe  this  testimony, 
for  no  business  man  would  be  so  indifferent 
to  his  own  interests  or  to  those  of  the  cor- 
poration, under  the  circumstances,  as  to  dis- 
claim such  knowledge. 

Furthermore,  the  evidence  tends  to  show 
that  the  trial  court  may  have  been  warranted 
in  drawing  the  inference  that  notice  to  Allen 
L.  Clark  of  the  spedal  meeting,  which  was  at 
the  time  urgent,  would  have  beoi  a  mere 
matter  of  foim  and  would  have  accompUahed 
nothing. 

[4]  The  evidence  not  being  such  as  to  con- 
vince US  that  the  money  borrowed  upon  its 
security  was  not  applied  with  the  knowledge 
and  acquiescence  of  the  corporation,  we  are 
of  the  opinion  that  to  permit  the  company 
to  shield  itself  under  Its  corporate  entity, 
under  Uie  facts  <tf  this  case,  and  now  dis- 
affirm the  mortgage  when  every  opportunity 
for  its  mortgagee  to  obtain  any  other  secu- 
rity is  lost,  would  Se  unconscionable.  Enter- 
taiUlng  this  view,  we  conclude  to  affirm  the 
decree  of  foreclosure,  even  though  the  moitt^ 
gage  was  unauthorized. 

[1]  It  Is  urged  that  the  court  erred  la 
adjudging  and  decreeing  that  In  addition  to 
the  costs  of  suit  dtfendant  be  taxed  an  at- 
tomey's  fee  of  $608.  GonnscA  insist  that 
aucfa  a  sum  Is  unreasonably  and  that  the 
Judgment  abcnild  be  modified.  Whether  or 
not  the  sum  allowed  is  reasonable  we  do  not 
stop  to  inquire,  for  the  reason  that  we  are 
dearly  of  tbe  opinion  that  the  court  waa  not 
authorized  to  allow  attorney's  feea  for  any 
tober,  1919.  In  the  interim  between  May  and  sum.  Tb»  terms  of  the  reei^tton  authorl»> 
October,  1919,  AUen  U  Clark,  the  pre^dent  •  ing  the  mortgace  should  tw  as  broad  «■  ttie 


nor  lends  Its  aid  to  the  assurance  of  a  mere 
legal  right  contrary  to  the  equity  and  Justice 
of  the  case. 

[3]  -Appellant  asserts,  however,  that  it  had 
no  knowledge  of  the  existence  of  the  mort- 
gage until  a  few  days  prior  to  the  brlogiug  of 
this  action  for  Its  foreclosure,  and  conse- 
quently had  no  time  within  which  to  r^udi- 
ate  the  transaction,  and  that  therefore  the 
doctrine  of  receipt  of  benefits,  acquiescence, 
and  ratification  cannot  be  charged  against  it, 
and  has  no  place  In  this  case.  To  support 
this  position  we  are  directed  to  the  testimony 
of  Alien  L.  Clark,  the  director  who  had  no 
notice  of  the  special  meeting  at  which  the 
purported  mortgage  was  authorized,  and  Its 
presldait  In  this  the  appellant  is  unfor- 
tunate. It  would  have  been  in  a  much  better 
iwsitlon  if  it  had  relied  upon  the  Invalidity 
of  the  mortgage  to  defeat  foreclosure^  and 
had  stopped  there.  But  we  assume  that  as 
the  mortgage  is  signed  by  the  president  and 
secretary  of  the  corporation,  with  its  seal  af- 
fixed, when  introduced  In  evidence  the  tHirden 
was  ypon  the  corporation  to  show  Its  inva- 
lidity; and  since  the  conwratlon  concedes 
that  at  least  $2,800  of  the  sum  borrowed  was 
actually  applied  for  the  benefit  of  the  corpo- 
ration, the  (mty  defense  open  to  it  to  defeat 
the  foreclosure  waa  to  repudiate  the  mort- 
gage through  Allen  L.  Clark,  its  president, 
upon  the  assumption  that  it  had  no  knowl- 
edge of  its  execution.  As  we  Interpret  the 
record,  it  is  evident  that  the  trial  court  dis- 
believed Clark's  testimony  in  toto,  and  we 
confess  that  in  view  of  his  particular  re- 
lation to  the  corporation  and  the  diaracter  of 
his  testimony,  we  are  not  impressed  with  its 
sincerity  or  verity. 

'  With  what  might  be  considered  stupidity, 
he  testified  that  the  corporation  was  or- 
ganized by  himself  and  wife,  with  a  snt»- 
scribed  capital  stock  of  10,000  shares,  of  the 

par  value  of  I  ,  but  that  he  did  not 

know  tor  what  purpose  the  corporation  was 
formed.  He  states,  la  effect,  in  the  course 
of  his  examination,  that  he  and  his  wife  Just 
formed  it;  that  she  attended  to  its  affairs 
and  business  when  there  was  anything  to 
be  done;  and  that  he  was  absent  from  Nerft- 
da  from  July,  19I8,  to  May,  1919. 

The  evldoice  Miows  that  Allen  L.  Clark, 
the  husband,  owned  1,000  shares,  bis  wife 
Emily  8.999^  and  W.  J.  Luke  ime  share,  of 
the  capital  stock  of  the  corporation.  Tbees 
three  persons  constitute  all  ftf  its  Aarehold- 
ers  and  oompose  Its  directorate.  AUen  Li. 
Clark  is  its  president,  W.  J.  Lake  its  vice 
president  and  Emily  Clark,  to  her  lifetime, 
was  Ito  secretary  and  treasurer.  Luke  is 
conceded  to  be  only  a  nominal  officer  and 
shareholder.  The  mortgage  was  executed  in 
September,  1918.  Emily  Clark  died  to  May, 
1919.  sborOy  aftn  her  husband  had  returned 
to  Nevada.  Xhis  suit  was  oommmced  In  Oc- 
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mortgage  Its^,  which  Is  not  the  case  here. 
It  afflrmatirely  appears  upon  the  &ce  of 
the  resolutloii  that  It  Is  silent  as  to  attorney's 

fees.  The  offlcerB  were  autfaorixed  only  to 
borrow  $3,500,  give  the  company's  note*  and 
secure  It  by  mortgage.  The  note  and  mort- 
gage go  beyond  this  authorization.  The  note 
provides  a  reasonable  attorney's  fee,  and 
the  mortgage  for  an  attorney's  fee  of  15  per 
cent  of  the  amount  collected,  ^e  lower 
court  allowed  plalntlGTs  attorney  a  fee  of 
$80  for  negotiating  the  loan,  and  the  15  per 
cent,  as  aforesaid. 

In  an  action  for  the  foreclosure  of  a  mort- 
gage against  a  corporation,  the  plaintitC  1b 
not  entitled  to  recover  coonsel  fees  If  the 
retiottitlon  of  the  corporation  authorizing  the 
execution  of  the  mortgage  does  not  provide 
that  the  payment  of  counsel  fees  shall  be 
secured  by  It,  Schallard  v.  Eel  River  Nav. 
Co..  70  CaL  144,  111  Pac.  690.  And  where 
the  resolution  did  not  expressly  authorize 
the  officer  to  contract  to  pay  attorney's  fees 
In  case  of  snit,  such  a  provision  In  a  note  is 
Invalid.  Thomas  v.  Wentworth  Hot^  Ca,  1» 
Cal.  App.  403, 117  Pac,  1041, 1046. 

We  conclude  to  modify  the  judgment  by 
striking  therefrom  the  attorney's  fees, 
amounting  to  the  total  sum  of  $608,  and  per- 
mit the  decree  of  foreclosure  to  stand. 

The  Judgmoit  as  thus  modified  Is  affiimed' 

DUCKBIR.  J.,  eoncnra. 

COLEMAN,  J.   I  concur  in  the  order. 

Conceding  that  the  meeting  at  which  the 
execution  of  the  note  and  mortgage  was  au- 
thorized was  not  duly  called,  and  that  for 
that  reason  the  mortgage  was  voidable.  I  am 
strongly  of  the  opinion  that  the  corporation 
should  be  estopped  from  attacking  the  validi- 
ty of  the  mortgage,  under  the  circumstances 
of  the  cas&  It  received  the  money  upon  the 
strength  of  the  mortgage,  and  cannot  retain 
the  same  and  be  heard  to  say  that  the  mort- 
gage Is  not  binding.  This  is  the  general  rule 
as  to  ultra  vires  contracts  (10  Cyc.  1156; 
Wisconsin  L.  Co.  v.  G.  &  W.  TeL  Co.,  127 
Iowa,  360,  101  N.  W.  742,  60  U  B.  A.  068, 
109  Am.  St.  Rep.  387;  Wayte  v.  Red  Cross 
Pro.  Society  [C.  C]  166, Fed.  872),  and  the 
process  of  reasoning  leading  to  the  result 
In  those  cases,  which  is  equally  applicable 
here,  as  well  as  good  morals,  Impel  a  lil£e 
conclusion  tinder  the  facts  of  this  case. 

Furthermore,  I  am  of  the  opinion  that  the 
trial  court  was  Justified,  under  the  evidence, 
in  conduding  that  the  transaction  was  rati- 
fied by  Allen  L.  Clark.  Of  course,  in  doing 
80,  it  must  have  totally  disregarded  the  posi- 
tive testimony  of  Clark  to  the  effect  that  he 
kn^  nothing  about  the  mortgage  In  ques- 
tion until  a  demand  for  the  payment  of  the 
interest  a  few  days  before  the  foreclosure 
proceedings  were  Instituted.  His  testimony, 
aa  a  wholes  oot  commend  itself  to  the 
court.  Though  having  been  away  from  Reno 


for  8<»ue  months,  he  retomed  a  few  days  l» 
fore  the  death  of  Emily  Caark,  his  Oien  irttt, 
who,  so  far  as  anwara,  1^  him  as  the  ovn* 
er  of  all  of  the  stock  In  the  company,  cx< 
cept  one  share,  which  was  held  by  Hr.  Lake 
simply  to  qualify  blm  as  a  director  and  of* 
ficer  of  the  company.  Mr.  Clark  is  cmaliil]r 
the  only  surviving  officer  of  the  company 
who  had  any  material  interest  In  its  affairi; 
yet  he  testified  that  he  had  not  looked  hito 
Its  condition  enough  to  learn  of  the  mort- 
gage In  question ;  and  this,  too,  in  the  fiee 
of  the  fact  that  soon  after  the  death  ot  ttw 
wife  he  obtained  from  the  bank  the  canceled 
checks  of  the  company,  some  of  wUch  wen 
upon  a  part  of  the  borrowed  money.  It  la 
quite  remarkable  that  he  should  manifest 
sufficient  interest  In  the  status  of  the  com* 
pany  to  get  the  canceled  checks,  but  not  to 
prosecute  an  Investigation  as  to  all  of  Its 
transactions  during  his  absence.  But  wbilt 
be  testified  fiatly  that  he  knew  nothing  of 
the  mortgage  in  question  until  payment  ot  tbt 
Interest  was  demanded,  his  evidence  as  to  tbt 
conversations  which  took  place  whso  tbe 
Interest  was  demanded  does  not  indicate  any 
surprise  at  learning  of  the  existence  of  the 
mortgage,  but,  to  my  mind.  Indicates  tbat 
he  knew  of  Its  existence.  He  said: 

"Well,  be  asked  me  if  1  could  pay  the  inter- 
est, and  I  told  him  I  couldn't  pay  It  til,  Imt 
coold  pay  him  half  of  it  now,  and,  if  he  would 
wait  a  few  days  until  rent  was  paid,  I  coold 
pay  him  the  other  part  of  It  He  couldn't  do 
it,  he  aaid.  I  told  him  to  go  and  see  aj 
lawyer  about  It,  tben,  and  he  didn't  go." 

Thla  testimony  was  given  on  direct  exam- 
ination. It  is  true  tbat  thereafter,  in  reply 
to  a  suggestive  question  by  his  counsel,  Ii« 
did  state  that  he  told  the  party  demaadli^ 
the  interest  that  he  knew  nothing  atwat  tlie 
mortgage  prior  thereto.  But  in  view  of  tbs 
c^racter  of  the  examination,  and  of  all  Uw 
circumstances,  the  trial  court  had  a  right  to 
reject  so  much  of  his  testimony  as  It  saw  fit 

While  it  Is  not  a  matter  of  which  we  can 
take  Judicial  notice,  I  think  It  perfectly  prop- 
er for  me  to  call  attention  to  certain  ImpnX^ 
able  evidence  given  by  Mr.  Clark.  Evidently 
for  the  purpose  of  bolstering  up  bis  conten- 
tion that  he  did  not  know  of  the  existence 
of  the  mortgage  In  question,  he  testified  that 
he  thought  the  indebtedness  which  was  dis- 
charged by  the  money  borrowed  from  n- 
spondent  had  been  paid  out  of  $3,500  received 
as  insurance  money  on  the  Balston  street 
property.  The  fact  is  that  only  $1,000  was 
received  from  that  Inanrance^  and  it  bad  not 
been  paid  when  he  gave  the  testimony  allud- 
ed to,  as  It  was  necessary  to  bring  solt  to  re- 
cover it,  which  was  finally  dlsp(»ed  of  on 
February  28  last  See  Clark  t.  London  Aa- 
sur,  Corp.,  195  Pac.  809.  In  view  of  the  fact 
that  this  witness  has  been  a  party  to,  or  has 
glToi  testimony  In*  several  soits  wbldi  han 
come  to  this  court  within  the  last  three  yeas 
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(Allen  Clark  Co.  y.  FraDCOTich,  42  Ner.  321, 
178  Pac.  2Se;  Allen  Clark  Go.  T.  Horan.  42 
Ker.  886,  176  Pac.  418 ;  Clark  v.  Clark,  189 
Pac.  676;  Clark  t.  hoadoa  Assnr.  Corp., 
mpra,  and  the  Instant  case).  It  may  be,  of 
course,  that  be  has  become  somewhat  con- 
fused as  to  facts,  but  It  mif^t  stand  bim  In 
band  to  b«  more  guarded  in  gMat  tastimony. 


m  Nev.  UO)  , 

DONOQHUE  at  al.  v.  TONOPAH  ORIENTAL 
MINING  CO.   (No.  2467.)* 

(Sapreme  Court  of  NeTada.  Jane  6,  1821.) 

1.  Mlaea  aad  Mlaaralt  «S9>23(I)  —  Nosoon- 
pllaaoe  with  resolution  of  Conortss  as  to 
flliag  notioeB  to  bold  olaJms  without  work 
darini  war  held  uot  to  affect  rights. 

Joint  resolution  of  CongresH  snspending 
regnirements  of  annual  assessment  work  on 
mioing  locations  during  the  rears  1017  and 
191S.  tbougb  mandatory  in  terms,  doss  not  cat 
off  the  rights  of  defendants,  locators  of  min< 
bit  claims,  as  against  plaintiffs,  snbaequent 
locators  overlapping  defendants*  prior  loca- 
tion,  where  defendants'  failnre  to  file  notices 
of  desire  to  bold  their  daims  in  the  proper 
county  was  not  pursuant  to  any  attempted' 
fraud  or  deceit,  where  they  had  no  intention, 
shown  by  competent,  clear,  and  satisfying 
proof,  of  abandoning  their  claims,  where  there 
was  good  fsith  and  an  open,  honest  effort  to 
comply  by  filing  notices  In  the  appropriate 
county,  and  where  the  neglect  or  omis^n  to 
file  the  notices  was  that  of  otiiers  and  not  at* 
tribntahir  to  the  claim  owners,  nonresidents  of 
the  ^strict  faivolred. 

2,  Mlaes  and  mineraja  «=323(l)— Rssolstlon  of 
Coagrsss  suspendlno  annual  assessment  work 
sasceptible  of  two  Inferpretatlsns  win  he 
glvea  that  best  esnpsrtlig  wHb  raassa. 

Joint  resolution  <^  Congress  suspoidhBg 
the  requirements  of  annual  assessment  work 
on  mining  claims  daring  the  years  1917  and 
1918,  being  susceptible  of  two  interpretations, 
will  be  given  that  which  best  comports  with 
reason  and  justice,  particularly  in  an  equitable 
action  to  quiet  title  Inrolvlng  queatioDS  pe- 
eotiariy  equitable  In  their  nature. 

S.  EqaHy  ^24.  62  —  E«ilty  aolthsr  •■foroei 
forf^arss  lor  aMr  Is  assMtloa  «f  legal 
rlgbt  aostrary  to  Jnstlos. 
Equity  does  iiot  enforce  forfeitures  ttor 

extend  its  aid  in  the  aasertion  of  a  mere  legal 

right  contrary  to  the  clear  equity  and  Joatico 

of  the  case. 

Coleman,  3^  dissenting. 

Appeal  fnHn  District  Court,  Nye  County; 
Hark  R.  ATertll.  Judge. 

Action  by  Dare  Dont^bue  and  others 
against  the  Tonopab  Oriental  Mining  Com- 
pany, a  corporation.  From  Judgment  for 
plaintiffs,  defendant  appeala.  Beversed,  wltb 
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Hogh  Henry  Brown  and  Walter  Bowson, 
botb  of  Tonopab.  tar  appellant. 
W.  B.  Olbson,  of  Tonopab,  for  respondents. 

SANDERS,  a  J.  The  complaint  In  this 
action  Is  the  short  form  of  a  complaint  to 
quiet  title  tft  real  estate.  This  action,  bow- 
ever,  was  brought  to  determine  an  adverse 
claim  to  a  certain  piece  of  mining  ground 
sitnate  in  the  Tonopab  mining  district.  Nye 
county,  Nev.,  segregated  from  the  public  do- 
main by  conflicting  lode  mining  locations 
(that  of  the  plaintiffs  overlapi^ng  the  prior 
location  of  the  defendant). 

The  case  differs  from  ordinary  actions  o£ 
this  diaracter  in  that  the  record  shows,  and 
It  is  conceded  to  be  the  fact,  that  plaintiffs 
l>aBe  their  right  to  locate  the  ground,  prima- 
rily, upon  the  assumption  that  the  failure 
and  neglect  of  defendant's  predecessors  in  in- 
terest to  cMnply  literally  with  the  proviso 
contained  In  a  Joint  resolntion  of  Congress 
caused  the  ground  to  revwt  to  Ibe  public  do- 
main and  rendraed  It  BuhJect  to  relocatiim. 
Tbe  resolntitm  reforred  to  was  approved  on 
October  S,  1917,  by  tbe  Stzty-Flftb  Congreas, 
It  la  entitled: 

"Joint  resolntion  to  suspend  the  requirements 
of  annual  assessment  work  on  mining  claims 
during  the  years  nineteen  hundred  and  seven- 
teen and  nineteen  hundred  and  eUrhteen.**  U. 
S.  State.  U  1917-19,  p.  343. 

The  resolution  reads  as  follows: 

"Resolved  by  the  Senate  and  House  of  Rep- 
resentatives of  the  United  States  of  America 
in  Congress  assembled.  That  in  order  that 
labor  may  be  most  effectively  ased  in  raising 
and  producing  those  things  needed  in  the  pros- 
ecution of  the.  present  war  with  Germany,  that 
the  provision  of  section  twenty-three  hundred 
and  twen^-four  of  the  Revised  Statutes  of  the 
United  States  which  requires  on  eqch  mining 
claim  located,  and  until  a  patent  has  been  is- 
sued therefor,  not  less  than  $100  worth  ot 
labor  to  be  performed  or  improvements  to  be 
made  during  each  year,  be,  and  the  same  is 
hereby,  suspended  during  tiie  years  nineteen 
hundred  and  seventeen  and  nineteen  hundred 
and  eighteen:  Provided,  that  every  claimant 
of  any  sudi  mining  dalm  in  order  to  obtain  Che 
benefits  of  this  resolutioo  shall  file  or  cause 
to  be  filed  In  the  office  where  the  location  no- 
tice  or  certificate  is  recorded  on  or  before  De- 
cember thirty-first,  of  each  of  the  years  nine- 
teen hundred  and  seventeen  and  nineteen  hun- 
dred and  eighteen,  a  notice  of  his  desire  to 
hold  said  mining  claim  under  this  resolu- 
tion: Provided  further,  that  this  resolution 
shall  not  ailply  to  oO  placer  locations  or 
claims.   •   •   • " 

In  the  case  at  bar  it  Is  conceded  that  tbe 
claim  owners  bad  no  Idea  or  Int^tlon  of 
abandoning  tbeir  mining  ground  prior  or 
subsequent  to  tbe  Slst  day  ot  December, 
1918;  but,  on  the  CMitrary,  the  testimoay 
shows,  and  it  Is  not  disputed,  that  the  own- 
ers in  1917  filed  for  record  In  the  recorder's 
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office  of  Nye  coanty  (where  tbe  certlflcate  of 
location  was  recorded  In  1916)  their  notice 
of  desire  to  hold  their  claims  under  tbe 
resolution  of  Congress  for  both  years  1917 
and  1918,  amwrently  bdlevlng  that  the  one 
notice  would  answer  for  both  years.  In  this, 
under  a  ruling  of  the  Department  of  Justice, 
they  were  mistaken,  and  It  became  necessary 
for  them.  In  order  to  obtain  the  benefits  of 
the  resolution,  to  file  a  like  notice  for  the 
year  1918.  They  attribute  their  failure  to  file 
the  Dodce  In  the  recorder's  office  of  Nye 
county  for  the  year  1918,  as  they  had  done 
In  1917,  to  the  following  facts  and  drcnm- 
stances: 

The  claim  In  dispute  Is  one  of  a  group  con- 
sisting of  four  contiguous  claims,  known  gea- 
erally  as  the  "Homestake  Group."  The  his- 
tory of  the  ground  covered  by  the  group 
dates  from  the  formation  of  the  Tonopah 
mining  district  The  group  In  1917  was 
owned  in  common  by  three  persons,  all  of 
whom  were  absent  fronr  the  state  of  Nevada 
In  1918.  One  of  the  owners  died  In  that  year. 
The  dividing  line  between  Nye  and  Esmer- 
alda counties  cuts  throu{^  the  group,  leav- 
ing the  claims  partly  in  Nye  and  partly  in 
Esmeralda  county.  The  exact  location  of 
the  true  line  between  these  counties  was  a 
matter  of  doubt,  speculation,  and  uncertain- 
ty until  after  the  year  1913,  when  the  Legis- 
lature enacted  a  law  authorizing  the  officials 
of  these  counties  to  re-establish  It.  Assuming 
that  this  was  dcme,  nevertheless  much  of  the 
testimony  In  tbe  case  shows  that  tbe  dividing 
line,  in  so  far  as  It  affects  the  ground  covered 
by  tbe  group,  was  still  a  matter  of  doubt. 
But  one  claim  of  the  group  here  In  controver- 
sy Is  In  Nye  county.  Much  testimony  was 
offered  by  the  defendant  to  show  that  the 
owners  of  the  gronp  and  others  were  In  doubt 
as  to  how  tbe  dividing  line  as  established  af- 
fected the  group  and  other  mining  ground  in 
Its  Tldnlty. 

The  proof  shows  that  in  1918  one  of  the 
owners  lived  at  Los  Angeles  and  the  other  at 
Sacramento,  Cal.  Each  wrote  ui^ent  letters, 
one  to  his  friend  in  Tonopah  and  the  other 
to  bis  father-in-law,  also  residing  there,  to 
do  all  that  was  necessary  and  required  to  be 
done  to  bold  their  claims  under  tbe  resolution 
of  Congress  for  the  year  1918.  The  friend  of 
the  owner  living  in  Sacramento  prepared  the 
required  notice  and  presented  it  to  the  re- 
corder of  Nye  county  for  filing,  in  tbe  month 
of  December,  1918.  He  was  Ip/ormed  by  the 
recorder  that  tbe  proper  place  for  filing  the 
notice  was  In  the  recm^er's  office  of  Elsmeral* 
da  county,  at  Goldfi^d,  Ner.  Thereupon  he 
caused  the  notice  to  be  filed  in  tbe  recorder's 
office  in  said  county,  on  or  about  the  27tb  day 
of  December,  1818,  Buying  on  the  represen- 
tation of  tbe  recorder  of  Nye  coanty  as  b^i^ 
official  and  correct,  he  gave  no  further  con- 
sideration to  the  matter,  believing,  of  course, 
that  he  bad  complied,  for  and  on  behalf  of 


bis  friend,  with  the  requimnent  of  the  i» 
olutton  of  Congress. 

The  other  owner,  living  In  Los  Angelei, 
wrote  bis  father-in-law  on  tbe  lOtb  of  De- 
(%mber,  1918,  to  do  for  blm  all  that  was  dm* 
essary  and  required  to  be  done  under  Oie 
resolution  to  hold  his  dalms,  stating  tbcrdn 
that  he  did  not  want  to  give  them  up.  Thii 
was  followed  by  another  communication,  of 
December  20,  1918,  in  which  he  inclosed  a 
formal  notice  of  dralre  to  hold  the  claims  Id 
accordance  with  the  resolution  of  Congre«, 
not  knowing  of  the  steps  taken  bis  co-own- 
er to  hold  the  ground,  and  instructed  hb 
father-in-law  to  file  the  notice  In  Tonopab, 
Nye  county.  The  father-in-law  was  of  tbe 
same  opinion  as  the  coanty  recorder  of  N^e 
county,  that  Goldfleld  'was  the  proper  place 
for  tbe  recordation  of  the  notice,  basing  hia 
opinion  upon  his  own  experience,  witb  tbe 
uncertainty  of  the  whereabouts  of  tbe  tme 
dividing  line  between  Ny?  and  Esmeralda 
countl^  as  it  passed  through  tbe  Homestake 
Group  and  oQier  mining  locations  In  tbat 
vicinity ;  and  It  was  tils  opinion  also  that  as 
the  property  consisted  of  a  group  of  cUima 
the  notice  required  could  as  well  be  ffled  la 
either  county,  and  therefore  he  caused  the 
notice  to  be  filed  In  Esmeralda  county. 

The  trial  court.  In  arriving  at  Its  ultimate 
conclusion,  disregarded  all  defendant's  evi- 
dence, and  dedded  that  the  failure  of  de- 
fendant's grantors  to  literally  comply  wItb 
tbe  proviso  (grated  as  a  forfeiture  of  tbe 
ground;  that  plaintiffs  having  entered  opon 
the  ground  and  made  a  valid  relocation,  the 
forfeiture  was  completed,  and  rendered  a  dfr 
cree  confirming  and  quieting  title  in  plalntifbi 
The  defendant  appeals. 

We  do  not  think  It  was  the  Intentlai  of 
Congress  that  the  proviso  should  be  inta> 
preted  so  as  to  result  In  injustice,  oppressioii, 
or  absurd  consequences.  Tbe  particular  situ- 
ation, as  disclosed  hy  the  above  statement  of 
facts,  made  tbe  question  of  tbe  lnteriK«ta- 
tion  of  the  proviso  one  to  be  infiuenced  and 
controlled  by  the  broad  and  importaot  In- 
quiry whether  It  was  the  intention  ci  Ood- 
gress  to  declare  a  forfeiture  where  tbe  claim 
owner  honestly  and  in  good  faith  endeaTwed 
to  comply  with  the  terms  of  the  provisi^  bat 
failed  for  the  reasons  above  stated. 

It  Is  not  a  question  of  construction  of  tbe 
proviso,  but  one  of  Interpretation  as  to 
whether  or  not  Congress  int«ided  that  its 
terms  should  be  so  Inflexible  as  not  to  permit 
of  exertions.  We  think  the  raeanlng  and 
effect  of  a  public  resolution  of  this  character 
is  to  be  determined  under  broad  roles  of 
libwal  inteipretaticMi,  espedally  as  it  appears 
upon  tbe  face  of  tbe  resolution  that  it  wu 
approved  when  the  government  was  conftwt- 
ed  with  imminent  exigencies,  emergemies, 
and  polls.  It  is  true  that  emy  claim  own- 
N  was  not  mgaged  directly  In  be^Iog  to 
win  the  war  with  Germany,  which  was  the 
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moving  cause  of  the  resolutlw.  But  Oongress 
evidently  assuioed  tbat  every  able-bodied  clti- 
tea,  or  person  who  had  declared  his  Intention 
to  become  snch,  holding  mining  ground  under 
the  government's  conditional  grant,  stood 
ready  in  return  for  Its  favor  to  bend  his  en- 
ergies  and  lend  his  substance  to  the  aid  of 
the  government  In  Its  time  of  need.  But  It  is 
Insisted  that  this  public  purpose  yields  to  the 
strict  letter  of  the  proviso,  which  when  Inter- 
preted literally  shows  that  the  assessment 
work  was  suspended  for  the  benefit  of  In- 
dividual claim  owners,  and  that  a  claim  own- 
er who  bad  failed  to  file  or  cause  to  be  filed 
his  notice  of  desire  to  hold  lost  his  claim,  and 
bad  no  standing  In  a  court  of  law  or  equity. 
We  are  not  construing  the  proviso;  It  needs 
so  construction.  We  are  endeavoring  to  find 
the  Intenticm  of  Congress  where  a  claimant 
failed  and  neglected,  without  fault  of  his 
own,  but  through  an  honest  mistake,  attribu- 
table to  others,  to  cause  to  be  filed  In  the 
proper  recorder's  office  his  notice  at  desire 
to  hold  his  ground. 

[1]  If  the  proviso  Is  solely  tor  the  benefit 
of  the  Individual  claim  owner,  we  are  not  In 
accord  with  an  interpretation  ttiat  nullifies 
Its  beneficent  irarposes.  We  think  that  re- 
fiectlon  inevitably  leads  to  the  conclusion  that 
exceptions,  which  are  present  and  concurring 
In  this  case,  arise  from  a  failure  to  comply 
literally  with  the  terms  of  the  proviso.  First, 
there  is  no  fraud  or  deceit;  second,  no  in- 
tentlra,  shown  by  competent,  clear,  and  satis- 
fying proof,  to  abandon  the  claims;  Uilrd, 
there  Is  good  Mtb,  and  an  open  and  honest 
^ort  to  comply ;  and,  fourth,  excusable  neg- 
lect or  omission  of  others  to  file  the  notice, 
not  attributable  to  the  claim  owner. 

TUs  interpratatlon  is  supported,  In  a  mea- 
snre,  by  that  of  the  Interior  Department  in 
a  case  arl^i«  onder  the  Suspensory  Act  of 
1883  (28  U.  S.  Stat  Q.  The  act  of  1803,  sns- 
pmdlng  the  assessmrait  work  for  tbat  year, 
came  before  the  d^tartment  In  Cain  et  aU  v. 
Addenda  Ulidng  Co.,  24  lAnd  Dec  Ifi.  The 
owner  was  permitted  to  hcrid  the  ground 
under  the  resolution,  though  the  company 
had  not  filed  any  declaration  ot  Intention 
whatever.  It  is  tme  that  it  was  In  a  contest 
which  tnvolTed  fraud  of  tbe  worst  kind,  still 
the  rating  Indlcatn  tbat  each  case  arising 
between  claim  owners  and  third  parties  for 
failnro  to  cMuply  with  tbe  resolution  is  to 
be  controlled  and  dedded  open  its  own  par- 
tlcolar  facts  and  drcnmstances, 

[2,  t]  It  Is  tme^  from  the  sttnatlim  devd- 
oped  from  the  trial  ct  Uils  cas^  that  tb» 
representattves  of  tbe  tme  owners  of  tbe 
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ground  In  dispute,  though  acting  In  good 
faltb,  upon  their  own  showing,  could  have 
taken  the  precaution,  being  in  doubt,  to  file 
the  notice  in  both  Nye  and  Esmeralda  coun- 
ties; but  their  omission  so  to  do,  under  the 
particular  circumstances,  should  not  be  visit- 
ed upon  the  owners.  In  arriving  at  this  con- 
clusion, we  are  mindful  that  It  Is  not  the 
province  of  courts  to  concern  themselves  with 
the  Injustice  and  Incouvenlence  or  hardships 
of  a  law  where  Its  meaning  Is  plain.  Such 
a  matter  Is  addressed  to  Congress.  But 
where  It  Is  clear  that  a  strict  and  literal  in- 
terpretation of  a  public  resolution,  concern- 
ing land  In  which  the  government  has  a 
proprietary  Interest,  will  result  In  manifest 
Injustice,  we  may  scrutinize  It  closely  to  see 
if  it  will  not  admit  of  some  other  Interpreta' 
tion.  'We  take  it  tbat  Congress  Is  presumed 
to  have  Intended  an  Interpretation  whlclk 
would  avoid  results  of  this  character.  We 
freely  admit  that  the  language  of  the  proviso 
is  susceptible  of  the  interpretation  that  It  Is 
mandatory  In  terms,  but  we  are  of  the  opin- 
ion that  its  resulting  effect  Is  doubtful  and 
suao^tible  of  two  interpretations,  and  voAee 
the  well-settled  rule  we  give  It  that  Inter- 
pretation which  best  comports  with  reason 
and  Justice.  State  v.  Dovey,  19  Nev.  396, 
12  Pac.  911;  State  v.  Kruttschnttt.  4  Neb. 
178.  ,  See,  also,  U  Ency.  U.  8.  8iq».  Ct 
p.  ISt  It  most  be  understood  tbat  this  is  an 
equitable  actlm  to  quiet  Utle  that  Involves 
questions  peculiarly  equitable  in  their  nature. 
Equity  neither  entorces  forfeltares  nor  ex- 
tends Its  aid  In  the  assertion  of  a  mere  legal 
right  contrary  to  tbe  clear  equity  and  Jus- 
tice of  the  case.  Jones  v.  G.  &  I-  Co.,  101  U. 
S.  622,  26  L.  Ed.  1030;  Defantl  v.  Allen  Clark 
Co.,  198  Pac.  549. 

Entertaining  the  view  that  the  tacts  In 
this  case  are  such  as  In  equity  fOiow  the  de- 
f^dant  to  have  the  better  right  to  the  pos- 
session of  the  ground,  it  Is  tbe  order  that  the 
Judgment  of  the  lower  court  be  reversed,  with 
directions  to  render  and  cause  to  be  entered 
a  decree  In  favor  of  the  defendant.  In  ac- 
cordance with  tbe  prayer  of  Its  affirmative 
defense,  without  further  proceedings. 

It  being  conceded  that  our  conclurira  Is 
dedslve  of  the  case,  we  do  not  discuss  other 
important  and  interesting  questions. 

It  has  been  suggested  that  the  case  lnv<Aves 
a  federal  question.  We  will  iiass  upon  tbat; 
should  occaslott  arlse^  at  the  pn^ier  ttine. 

DtTOEEB,  X,  ccmcnn. 
GOI'BHAN.  J„  dlssentliift 
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(«  NeT.  Ul) 

BUCK  V.  BOERLIN  it  ll^  BOARD  OP 
MINERAL  COUNTY  C0M*R8. 
(No.  2SI3.) 

(Sdpremt  Gonrt  of  Nends.   June  18;  1921.) 

Statate*  ^76(2).  94(2)— Aot  aothorizlna 
.oouRty  to  tMHds  to  parohase.  exttnd, 
ud  eqalp  a  power  and  telephone  line  held 
•ftt  unooastltotional. 

St.  1020-21,  c.  45,  proTidiDg  for  isaaance 
of  boods  by  Miaeral  coanty  for  the  purchsBO 
of  a  power  and  telephone  line  and  for  exten- 
sion and  equipment  thereof,  fe  not  in  violation 
of  Gonat.  art  4,  |  20,  providing  Uiat  the  Leg- 
ielatare  shall  not  pass  local  or  ntedal  lawa 
regulatizig  county  business,  and  sectlona  21  and 
26,  requiring  that  the  ByBtem  of  county  and 
townabip  govemment  efaaU  be  uniform,  and  that 
in  all  caaes  where  a  general  law  can  be  made 
applicable  all  laws  shall  be  general  and  uni- 
form, so  that  the  board  of  coun^  commission- 
era  cannot  be  prohibited  from  proceeding  un- 
der each  act 

Original  proceeding  In  prohibition  by  J. 
Holman  Back  against  Heni7  Boerlin  and 
othera^  aa  members  of  the  Boftrd  of  County 
Oommlssloners  Of  Mineral  conntjTi  Ner.  Pro- 
ceeding dismissed. 

Ryland  O.  TayUnr,  of  Tonopah,  Cor  petl- 
doner. 

J.  H.  White,  Dtst  Atty..  of  Hawthorne 
(Hugh  Henry  Brown  and  Walter  Rowson, 
both  of  Tott<^h,  of  coanael),  for  respondents. 

OOLEBIAN,  J.  Puranant  to  the  act  ap- 
proved March  4.  1921  (SUts.  1920-21.  p.  80) 
providing  for  the  issuance  of  bonds  by  Min- 
eral county  In  the  amount  of  $150,000  for 
the  purdiase  of  a  power  and  tdephone  line, 
and  tor  th»  extenslm  and  equipment  thereof, 
the  board  of  county  commissioners  of  that 
county*  at  a  regular  meeting,  duly  authorized 
the  iasnanoe  and  sale  of  bonds  for  the  pur- 
pose dedgnated  in  the  act  mentioned.  This 
la  an  wiginal  proceeding  In  probtbltlon  to 
restrain  aald  board  from  consummating  the 
pnn^ae  and  eztensim  of  aald  lines  upon 
the  ground  that  the  board  ia  without  juris- 
diction to  authorise  the  issuance  and  sale  of 
said  booda,  for  the  reason  that  the  said  act 
la  imoonatltnticnial,  nnUt  and  void.  It  is 
contended  that  the  act  is  violative  of  article 
4,  I  20^  of  onr  Gonstltntion,  whldi  provides 
that  the  Legislature  ahall  not  pass  local  or 
special  laws  regulating  county  bus&eas.  and 
of  sectlona  21  and  25  of  the  aame  article, 
requiring  that  the  system  of  county  and 
township  govemmoit  shall  be  uniform,  and 
that  In  all  cases  when  a  general  law  can  be 
made  a]M>licable  all  laws  shall  be  general 
and  <d  uniform  <««ration  throughout  the 
stataw 

It  is  not  urged  Oat  fbe  purpose  sou^t  to 
ba  aocompUshed  by  tihe  act  is  not  a  public 
ona.  We  think  there  la  no  merit  In  ^tber  of 


tho  views  nrsed  npon  u.  In  fact,  it  H  wdl 
Battled  In  Uils  atate  to  die  contrary.  In  State 
V.  'Lytton,  81  Nev.  47,  90  Pac.  860^  anbstan- 
tlally  the  aame  questions  were  disposed  of, 
Hie  court  there  htddlng  that  an  act  of  a  sho- 
liar  diaracter  was  not  violative  of  eiOer  of 
the  sections  mentioned.  The  only  difference 
between  that  case  and  the  one  at  bar  is 
that  the  act  there  In  question  authorized  the 
sale  of  bonds  for  the  building  of  a  new 
courthouse  and  jail,  while  In  this  case  the 
act  authorizes  the  sale  of  bonds  for  the  rais- 
ing of  money  for  the  acquiring,  extending, 
and  equipping  of  power  and  telephone  Uoe& 
In  both  cases  the  act  authoriaaa  the  sale  of 
bonds  for  a  public  purpose. 

The  Legislature  bas,  during  the  last  few 
years,  authorized  several  counties  to  sdl 
bonds  for  the  improvemrat  of  highways  and 
other  public  purposes.  If  the  act  In  ques- 
tion Is  void,  no  good  reason  can  be  urged 
why  other  acta  authorizing  the  sale  by  a 
cotmty  of  bonds  for  a  public  purpose  sboold 
not  be  void.  This  court,  in  the  case  men- 
tioned, and  previous  ones,  has  settled  the 
questions  before  us,  and  the  welfare  of  the 
state  demands  that  they  be  deemed  settled 
for  all  time,  whether  settled  right  or  wrong. 

For  the  reasons  given,  we  are  of  the  (pin- 
ion that  there  is  no  merit  In  either  of  the 
points  urged  upon  us,  and  It  is  ordered  that 
this  proceeding  b^  and  the  aame  is  hereby, 
dlsmlSNd. 

BANDBR8,  a  3^  and  DUGKKB,  conoir. 


(IM  Or.  r*) 
MOZORDSKY  v.  HURLBURT. 

(Supreme  Court  of  Oregon.  June  8,  ISSH.) 

1.  Ball  i^S— Sheriff  authorized  to  take  baH  ttr 
appearance  of  prisoners  la  mesae  proeett  la 
oivll  actions. 

At  common  law,  and  under  modem  sutntes, 
the  sheriff  bas  a  right  to  tabe  bail  for  the  ap- 
pearance of  prisoners  arrested  In  mesne  pre* 
cess  in  civil  actions. 

2.  Bail  <@=93— Judicial  officers  with  pawsr  ta 
determine  cases  have  power  to  take  baH. 

Generally,  all  judicial  officers  having  Os 
power  to  hear  and  determine  cases  have  tiu 
power  to  take  bail;  such  power  being  a  neece* 
sary  incident  to  the  right  to  detennioa  a  caue. 

3.  BidI  «B3d— Discretloaaty  wfth  eoart  ar  mi- 
latrate  ampowared  to  fix  aaioaat. 

The  amount  of  baQ  is  addressed  exdndvely 

to  the  judicial 'discretion  and  sense  of  the  court 
or  magistrate  empowered  to  fix  t^e  amount 

4.  Ball  •s=»3— Arrested  debtor  aatltlad  te  baB 
pending  appeal  from  adveraa  Jadgntat  li 
habeas  corpus  prooaadlaa. 

Debtor  agalnat  whom  judgment  had  hea 
rendered  under  On.  L.  {  8204,  and  who  bad  bees 
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arrested  In  execDtion  of  the  body  onder  sections 
218.  259,  was  entitled  to  ba0  under  Const  art. 
1,  I  14,  on  appeal  from  an  adverse  judgment  In 
habeas  corpus  proceedings,  on  the  ground  that 
his  arrcat  waa  in  fiolatioD  of  sectiou  10. 

B.  HaiiMS  corpn  «s»33— Appropriate  remedy 
In  aM  af  ball. 
A  writ  of  babeaa  corpaa  is  an  ^propriata 
and  propCT  remedy  In  aid  of  baiL 

In  Banc. 

Appeal  from  Circalt  Ctourt,  Hultnomab 
County ;  George  W.  Stapleton,  Judge. 

AniUcatlon  for  habeas  corpus  by  Joaq;>h 
Mozorosky  against  T.  Bf,  Hurlburt.  Tnta  an 
adverse  Judgment,  plalnttfl  ainieala.  Fetltlon 
to  be  admitted  to  ball  pending  appeal  al- 
lowed. 

Sol  Swire  obtained  a  Judgment  against 
plaintiff,  Joa.  Mozorosky,  for  the  sum  of  91,- 
400,  und»  tbe  provisions  of  section  8264,  Or. 
Jj.  Tbe  brief  states  that  plaintiff  appealed 
from  tbat  judgment  to  this  court  After  tbe 
renditlCHi  of  tbe  judgment,  Swire  procured 
the  arrest  of  Mooorosky  under  sections  260 
and  218,  Or.  lu,  claiming  that  in'  case  of  a 
gamUlng  debt  recovered  under  section  8264-, 
Or.  execution  for  tbe  body  mlgbt  be  Issued 
and  the  debtor  arrested.  PlalntUT  waa  ar- 
rested on  Ai^  16,  1021,  and  has  since  been 
Iraprlscmed.  Various  etForts  have  been  made 
to  obtain  bis  rtfease.  Be  became  a  bankrupt 
im  April  22,  1821.  Habeas,  corpus  proceed- 
ings were  instituted  In  the  drcott  court 
From  an  adrase  judgment  plaintiff  perfected 
an  appeal  to  tbia  court,  which  is  now  pend- 
ing. Plalntlfl  petitioned  the  drcnlt  court  to 
be  allowed  to  take  the'  poor  debtor's  oath, 
w2il«b  was  rtfosed,  wbereupoo  be  petltlcmed 
the  circuit  court  for  bail  pending  tbe  appeal 
of  the  habeas  corpus  proceedings.  Ball  was 
denied  him.  PlalnUff  prays  this  court  that 
he  may  be  admitted  to  ball  pending  tbe  pro- 
ceedings In  this  cause.  Service  of  this  ap- 
pUcatlon  was  made  upon  the  defendant  on 
Uay  iOt  1821.  No  answor  or  brief  has  been 
filed  on  his  behalf. 

niomaa  Mannlx  and  Dan  BL  Powen;  both 

of  Portland,  for  appellant 

Henry  B.  McGinn  and  Edward  J.  Brazell, 
both  of  Portland,  for  respondent 

BEAN.  J.  (after  stating  the  facts  aa  above). 
We  are  not  concerned  in  the  consideration  of 
this  application  with  tbe  merits  of  tbe  case. 
It  Is  contended  upon  tbe  part  of  plaintiff  tbat 
his  arrest  la  covered  by  n<me  of  the  provisions 
of  section  259,  Or.  U,  and  that  tbe  Constitu- 
tion of  Oregon  (article  1,  {  19)  provides  tbat 
there  should  be  no  imprisonmwit  for  debt, 
ezc^t  In  case  of  fraud  or  absconding  debtors. 
It  is  asserted  by  counsel  that  there  Is  no 
provision  in  our  Code  for  admitting  the  plain- 
tiff to  b^  upon  an  appeal  in  a  habeas  corpus 
inoceeding,  and  we  infer  this  was  the  reason 


be  was  not  allowed  ball  by  tbe  trial  court 
Article  1*  i  14,  of  onr  Constitution  provides 
thus: 

"Bpa.— Offonses,  except  murder  and  treason, 
aball  be  ballaUe  by  sofBdent  sioeties.  Uorder 
or  treason  AM  not  ba  bailable  when  tba  proof 
is  evident  or  the  presmnptiott  strong." 

It  is  said  hi3ItaL.p.  B,|2: 

"In  many  parthmlara  tbe  ndes  rdating  to 
criminal  and  dvil  bail  are  the  same.  In  either 
case  tbe  prindpal  is  considered  as  being  releaa- 
ed  from  the  coatody  of  the  law  and  i^aced  in 
the  enstody  of  keeperB  of  his  own  selection. 
But  a  distinction  exists  in  a  number  of  in- 
stances due  to  the  different  purpose  inherent  in 
the  two  miMles  of  procedure.  The  object  of 
bail  in  dvil  eases  Is  either  directly  or  indirect- 
ly to  secare  the  payment  of  a  debt  or  other 
dvil  duty;  while  tbe  obj.ect  of  bail  in  criminal 
cases  is  to  secure  the  appearance  id  the  prin- 
cipal before  the  eoort,  tor  the  porposeo  of  pub- 
lic justice.  Payment  by  the  bail  in  a  civil  case 
discharges  the  obligation  of  the  principal  to 
bis  creditor,  and  is  only  required  to  the  ex- 
tent of  that  obligaUon,  whatever  may  be  the 
penalty  of  the  bond  or  recognizance;  while  pay- 
ment by  the  bail  in  criminal  cases,  though  it 
discharges  the  bail,  does  not  discharge  the  ob- 
ligation of  the  prindpal  to  appear  in  court; 
that  <rfdigatlon  still  remains.  While  the  sob* 
jects  of  dvil  and  criminal  ball  are  not  here 
treated  aeparately,-  the  distinetion  between  tbe 
roles  governing  tbe  two  apedes  of  baU.  where 
material.  Is  pitted  oat" 

[1,-2]  At  common  law  and  under  modem 
statutes,  tbe  sheriff  has  the  right  to  take  bail 
for  the  appearance  of  prisoners  arrested  In 
mesne  process  In  dvil  actiona  It  is  stated 
as  a  general  rule  that  all  judicial  officers 
having  tbe  power  to  hear  and  determine  cas- 
es have  the  power  to  take  bail.  It  is  un- 
doubtedly a  necessary  Inddent  to  the  right 
to  hear  and  determine  a  cause.  3  B.  0.  L.  p. 
21, 1  22 ;  Venderf ort  v.  Brand.  128  Ga.  67,  64 
S.  E.  822.  9  Ann.  Oas.  617,  and  note;  Ex 
parte  Alexander,  69  Mo.  698,  21  Am.  Rep.  393. 

[3]  The  power  to  fix  bail  has  always  been 
regarded  as  a  judicial  one,  and  in  Its  nature 
essentially  belonging  to  courts.  Tbe  prindple 
of  fixing  tbe  amount  of  bail  addresses  Itself 
exclusively  to  the  judicial  discretl(ni  and 
sense  of  the  court,  or  magistrate  empowered 
to  fix  the  amount. 

[4]  Tbe  matter  of  baU  on  appeal  In  habeas 
corpus  proceedings  Is  not  specifically  provided 
for  in  our  statute.  To  Include  In  <mt  Code 
all  Budi  particulars  would  make  tbe  volumes 
too  cumbersome.  Our  Oonstitutlon  and  stat- 
ute are  plain  In  regard  to  ball  In  criminal 
cases,  and  It  would  seem  tbkt  tbe  lawmakers 
deemed  such  provisions  a  sufflciait  dedara- 
tion  of  tbe  principle  tbat  one  should  not  be 
deprived  of  freedom,  except  in  the  case  of 
the  grave  crimes  mentioned,  until  final  adju- 
dication authorizing  and  compelling  sudi  pen- 
alty. It  would  seem  that  tbe  greater  would 
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Indude  the  leu  In  this  particular.  It  la  an 
Inherent  rigbt  In  every  person  that  tbey  aball 
not  be  restrained  of  their  Uberty  except  by 
floe  course  of  taw.  To  deny  bail  to  ttie  plain- 
tiff might  In  the  aid  practically  deprive  him 
of  tbe  t^vtlege  of  an  ai^eal  In  the  habeas 
corpus  proceeding;  This  ri|^t  of  appeal  la 
jot  qu^oned. 

The  matter  of  bail  on  appeal  fn  habeas 
corpus  ^nceedlngs,  arising  out  of  imprison- 
ment on  dvll  process,  was  in  question  In  the 
^laae  of  Syversoi  v.  Foster,  84  Wash.  68, 146 
Pac  160,  L.  R.  A.  1916B,  840.  The  court  there 
declared  thus: 

**One  appealing  from  an  order  refoBing  to 
vacate  a  body  execation,  aptm  the  gromid  that 
it  violates  the  eooBtitationai  provision  against 
imprisonmoit  (or  debt,  is  entitled  to  be  admit- 
ted  to  ban  pending  the  anneal  [on  habeas  cor- 
pas].** 

[II  In  a  note  to  the  latter  case  in  L.  B.  A. 
191&B,  340,  It  is  stated  to  the  purport  that  a 
man's  right  to  his  liberty,  pending  an  ai^>ml 
from  a  Judgment  upon  whldi  a  body  execu- 
tion has  been  Issued,  should  be  at  least  as 
sacred  aa  hla  right  to  his  liberty  poiding  an 
appeal  fhmi  a  ctmvlctlon  on  a  criminal 
charge,  seems  axiomatic 

"Ban  in  dvll  cases  before  trial  of  the  cause 
was  known  to  the  commou  law  (2  Pollock  &  M. 
History  of  English  Law  p.  692);  likewise  the 
writ  of  habeas  corpus  (page  698).'* 

TliG  general  rule  Is  that  it  Is  within  the 
sound  discretion  of  the  court  to  refuse  or  to 
admit  the  defendant  to  bail  after  conricti<m 
and  pending  appeal, .  unless  the  discretion  is 
taken  from  the  court  by  statute.  See  note  to 
Be  Schrieber,  37  L.  R.  A.  (N.  S.)  693. 

In  Wright  T.  Henkel,  190  U.  S.  40,  23  Sup. 
Ot  781.  47  U  Ed.  948,  at  page  966,  the  Su- 
prane  Court  of  the  United  States  recognized 
the  existence  of  the  inherent  power  in  courts 
to  admit  to  bail  In  dvll  cases  pmding  upon 
appeal.  It  la  then  said,  at  pi^  63  of  100 
U.  EL,  at  page  787  of  23  Sop.  Gt  (47  U  Ed. 
781): 

"We  are  on  willing  to  hold  that  the  drcait 
court  posaess  no  power  In  respect  to  admitting 
to  bail  other  than  aa  apecificaUy  vested  by  stat- 
ute, or  that,  while  bail  should  not  ordinarily  be 
granted  In  cases  of  foreign  extradition,  those 
courts  msy  not  In  uy  easst  and  whatever  the 
special  drcnm stances,  extend  that  relief." 


In  passing  upon  this  questkn,  we  again 
assert  that  we  do  not  take  into  consideratial, 
or  derire  to  have  any  expression  herein  In- 
fluence, the  merits  of  tUs  case.  The  writ  tt 
habeas  corpus  Is  an  appropriate  and  iwoger 
remedy  hi  aid  of  baU. 

In  ^ew  of  the  condttlcm  of  the  dodEet  fn 
this  court,  we  condder  It  essential  to  a  fUr 
administration  of  Justice,  and  in  confonnitj 
to  the  spirit,  if  not  the  letter,  of  our  OoiMr 
tution  and  btwa^  that  the  iflalntlfl  diould  bi 
admitted  to  bail  unttl  the  question  of  whedi* 
er  or  not  he  can  be  legally  Incarcerated  for 
the  debt  uj)oa  which  Jn^pment  was  obtained 
by  Swire  is  finally  determined. 

The  cases  dted  and  those  whldi  we  hsve 
bem  able  to  find,  althou^  they  are  not  an- 
merous,  indicate  that  In  a  dvU  proceeding  an 
ai^Uate  court  is  not  narrowly  restricted 
by  forms  or  procedure.  In  Ledford  v.  Bib» 
son  a43  N.  C.  627.  66  S.  E.  96«  10  L.  a  A 
(N.  S.)  362,  the  syllabus  reads: 

"An  sppeUate  court  may  treat  a  habeai  e»* 
pus  proceeding  to  secure  die  rdease  of  esc  ii 
eastody  under  a  body  execution  as  a  mothn  to 
recall  the  execution  and  seharge  the  defend- 
ant, a  decision  i^on  which  weald  be  sppeaU- 
ble." 

See,  also,  U.  S.  v.  Grlswold  (D.  O.)  11  Fed. 
807,  810,  and  Taylor  v.  Fleckensteln  (C:  G) 
30  Fed.  09.  We  notice  the  mode  of  procednn 
in  criminal  cases  prescribed  In  section  IWI, 
Or.  L.,  as  something  of  a  gulda  This  secttoa 
reads  thus: 

"After  an  Indictment  found,  and  upon  aa  ap- 
peal, a  defendant  cannot  be  admitted  to  bail  ex- 
cept b7  tbe  court  or  judge  thereof  where  tht 
action  is  pending,  or  In  which  the  jodgment  sy 
pealed  from  is  giveo." 

Plaintiff  Bhould  be  allowed  to  give  bail  Is 
the  sum  of  $2,000,  and  to  go  at  large  vpm 
aecuttng  a  wilttai  bond  under  seal  In  Ctw 
of  the  defOndant  sheriff  with  good  and  snfr 
dent  sureties,  qualified  aa  for  bail  npon  a^ 
reat,  to  be  al^roved  by  tbe  circuit  oonrt  or 
Judge  tbereftf  and  filed  In  that  eoort,  condi* 
tioned  that  if  his  Imprlstmment  on  execntloo 
be  adjudged  to  be  lawful  upon  the  anwal,  he 
will  surmder  himself  to  the  custody  fjt  the 
Gdierifl  of  Multnomah  county  for  ctmtinuanc* 
of  Budt  imprisonment,  or  pay  the  judgmat 
upon  which  the  execution  was  Issued  In  the 
case  of  Bol  Swire  against  plalntU^  Jos.  Hoi- 
oroafcy,  bnt  not  exceefUng  the  anm  of  f^OOOi 

It  Is  ao  fffdered. 
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STATE  V.  8TILWELL. 

(^preme  Gonrt  of  Onion.  Jane  8^  1S21.) 

1.  Statutes  «=3226— It  U  o»adly  assumed  a 
statute  copied  from  laws  of  another  state  Is 
tiUiea  with  the  oonstnictlon  plaoed  on  It. 

When  a  statute  is  copied  from  the  laws  of 
aaotber  state,  it  Is  neaaUy  assumed  tbat  it  is 
taken  with  the  construction  placed  apon  it  by 
the  courts  in  which  it  originated. 

3.  CriBlaal  Jaw  «=3l25— On  affidavit  of  praju- 
dice  o4  Jadgo,  Improper  to  ohango  venue. 

On  the  filing  of  an  affidaWt  of  prejudice 
against  the  judge,  it  was  improper,  under  Or. 
Lsws,  I  46—1,  to  direct  t^ange  venue  to 
another  county;  the  proviaioa  eonteovUtinf 
change  of  judge. 

3.  CriMlaal  law  ^576(4)— Dismissal  of  In- 
dlotment  not  warranted  beeause  of  delay  aid- 
ed  by  defendant. 

Where  defendant  first  filed  an  application 
for  a  continuance,  and  on  it  being  overruled 
filed  affidavit  of  prejodiee  pormant  to  Or.  Laws, 
i  46—1,  and  the  judge  enraeowdy  tranaferred 
the  case  to  another  county  where  over  defend- 
ant's motion  for  rsnand  ttie  case  went  to  trial 
resulting  in  a  disagreement,  and  was  then  re- 
manded to  the  original  county,  the  indictment 
should  not  be  dismiesed  under  section  1701, 
declaring  tbat  if  defendant  whose  trial  has  not 
been  poatponed  on  his  application,  or  by  his 
consent,  be  not  brought  to  trial  at  the  next 
term  of  court  in  which  the  Indictment  is  triable 
after  it  is  found,  the  court  must  order  the  in- 
dictment to  be  dismissed  unless  good  canae  to 
the  cmtrary  is  shown,  for  defendant  first  mOved 
for  a  continuance,  and  even  the  granting  of  bis 
motion  tor  a  change  of  judge  would  have  op- 
erated to  delay,  so  that  the  change  of  venae 
eannot  be  deemed  to  have  resulted  in  a  delay 
■olely  without  defendant's  consent 

In  Banc. 

Appeal  from  Circuit  Cbnr^  Union  County ; 
X)alt(Hi  Biggs,  Judge. 

F.  D.  Stilw^  was  Indicted  for  perjnry, 
and,  from  an  order  overmllng  his  motifm  to 
dismiss  the  indictment,  be  appeals.  Affirmed. 

This  Is  on  appeal  tram  an  order  OTerrul* 
ing  defendant's  motion  to  dismiss  an  indict- 
ment against  him.  The  facts  are  as  follows: 
On  October  7,  191d,  defendant  was  Indicted 
by  the  grand  jury  of  Union  comity  for  the 
crtme  of  perjnry,  and  on  December  20  was 
amlgned  and  entered  bis  plea  of  not  guilty. 
Tbe  case  went  ovae  antU  tbe  succeeding  term 
of  court,  wbitdi  began  on  the  first  Monday  in 
Febraary,  1020,  and  during  that  term  the 
case  was  set  for  trial  on  Uardi  22, 1920.  On 
Maz^  10  tbe  d^endant  filed  a  motim  for 
continuance,  which  was  denied.  On  March 
18  he  filed  an  affidavit  of  prejndlce  nnder  see- 
tlon  45—1,  Or.  I*  (Olson's  Comp.),  Which 
sectl«i  is  as  follows: 

"No  judge  of  a  drcuit  court  of  the  state  of 
Oregon  ahaU  sit  to  hear  or  try  any  suit,  action 
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or  proceeding  when  it  shaB  be  established,  as 
hereinafter  provided,  that  such  judge  is  preju- 
dteed  against  any  party  or  attorney,  or  the 
Interest  of  any  party  or  attorney  appearing  in 
such  canae.  In  anch  case  the  presiding  judge 
shall  fortfavrith  transfer  the  suit  or  action  to 
another  department  of  the  same  court,  or  call 
in  a  judge  from  some  other  conrt,  or  apply  to 
the  chief  justice  of  [the]  Supreme  Goqrt  to  send 
a  judge  to  try  the  case;  or,  if  tbe  convenience 
of  witnesses  or  the  ends  of  justice  will  not  be 
interfered  with  by  such  course,  and  tbe  action 
or  suit  is  of  such  a  cliaracter  that  a  change 
of  venue  thereof  may  be  ordered,  he  may  send 
the  case  for  trial  to  the  moat  convenient  court" 


Tbe  motl<m  requested  tbat  some  other 
judge  be  called  In  to  try  tbe  case.  The  court 
thereupon  made  an  order  granting  a  change 
of  venue  to  Umatilla  county.  On  April  28, 
1020.  the  defendant  filed  a  motion  In  tbe  cir- 
cuit court  of  UmatUla  county  asking  that  tbe 
cause  be  remanded  to  Union  county  for  trial, 
which  motion  was  sapported  by  an  affidavit 
to  tbe  effect  that  the  change  of  venoe  bad 
not  be»i  granted  at  bis  request  and  that  be 
had  not  consented  and  did  not  consent  to  such 
change  and  objected  to  a  trial  in  any  county 
but  Union,  where  the  alleged  crime  was  al- 
leged to  have  been  committed.  This  motion 
was  denied,  and  a  trial  was  had  in  Umatilla 
county,  resulting  In  a  disagreement. 

Thereafter  and  on  May  25  tbe  circuit  court 
of  Umatilla  county  made  an  order  reciting 
tbe  application  to  remand  the  case  to  Union 
county;  that  the  court,  not  being  fully  ad- 
vised, bad  denied  said  motion ;  and  further 
that  on  being  advised  It  was  without  juris- 
diction to  try  the  case,  It  remanded  the  same 
to  Union  county  for  trIaL  When  tbe  cause 
was  remanded  the  defendant  filed  a  motion 
supported  by  Ms  affidavit  for  a  dlsmlasal  of 
tbe  cause  pnrsuant  to  section  1701.  Or.  I«« 
which  section  reads  tbns: 

"U  a  defendant  Indicted  for  a  erioae,  whose 
trial  has  not  heen  postponed  upon  his  applica- 
tion or  by  bia  consent  be  not  brought  to  trial 
at  the  next  term  of  tbe  court  In  which  the  in- 
dictment Is  triable,  after  It  is  found,  the  conrt 
must  order  the  indirtment  to  be  dismissed,  un- 
less good  cause  to  the  contrary  be  shown." 

Hie  motion  was  overruled,  and  the  defend- 
ant weala. 

Geo.  T.  CocAran  and  O.  H.  Finn,  both  of 
La  Qrande  <Godiran  ft  mierbard  and  0..B. 
Finn,  all  of  La  Grande,  cm  the  brief),  for  ap- 
pellant 

Ed  Wris^t  I>l>t.  Atty.,  of  La  Grande,  and 
A.  A.  Bmltb,  at  Baker  (John  S.  Hodgbi,  of 
La  Grande,  and  George  H.  Brown,  Atty.  Oea, 
oa  the  brief),  for  the  State. 

McBRIDB,  J.  (after  stating  the  facts  as 
above).  [1-S]  Wblle  a  reading  cl  secUon 
46—1,  eapra,  ml^t  seem  at  first  glance  to 
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authorlee  tbe  court  to  grast  a  change  of  ven- 
ue In  any  case  where  an  affidavit  of  prejudice 
Is  filed,  tbe  anthorttles  seem  to  bold  the  con- 
trary doctrine,  and  particularly  the  Supreme 
Court  of  the  state  of  Washington,  from  the 
laws  of  which  state  the  section  quoted  was 
copied.  State  T.  Superior  Court,  88  Wash. 
S44,  163  P.ac.  7 ;  State  v.  Superior  Court,  88 
Wash.  669,  153  Pac.  1078;  State  t.  Superior 
Court,  106  Wash.  507,  180  Pac.  481. 

When  a  statute  is  copied  from  the  laws 
of  another  state,  It  is  usually  assumed  that 
it  Is  taken  with  the  construction  put  upon  it 
by  the  courts  of  the  state  in  which  it  origi- 
nated; and  in  that  view  we  hold  that  the 
circuit  court  had  no  authority  to  change  the 
place  of  trial  to  Umatilla  county  upon  the 
showing  of  prejudice  made  by  defendant  in 
his  affidavit  But  It  does  not  follow  that 
because  the  court  made  a  mistake  in  Its  rul- 
ing upcm  that  subject,  whereby  the  cause 
went  over  for  tbe  term,  tbe  defendant  Is  ab- 
solutely entitled  to  have  the  indictment  dis- 
missed. The  statute  says  In  substance  that 
It  must  be  dismissed  "unless  good  cause  to 
the  contrary  be  shown."  The  court  has  Juris- 
diction in  a  proper  cause,  with  a  proper  affi- 
davit, to  change  the  place  of  trial  of  a  crimi- 
nal action,  and  haa  jurisdlctlrai  oi  the  gen- 
eral Bobjet^matter. 

It  appears  tnm  the  record  that  tbe  court 
erred  In  its  constnictlfni  ot  the  statute^  and 
granted  a  diange  where  It  had  no  Jurisdic- 
tion; but,  taking  tbe  whole  record,  we  are  of 
the  opinion  that  the  delay  occasioned  by  tbe 
change  was  not  such  as  to  Justify  a  dismiss- 
al of  the  cause.  The  defendant  was  first 
in  the  field  asking  for  a  delay.  He  filed  en 
affidavit  asking  for  a  continuance,  to  procure 
the  attendance  of  a  witness,  and  when  this 
was  overruled  he  filed  the  affidavit  of  prej- 
udice. Zt  is  well  known  to  Judges  and  law- 
yers that  it  is  not  always  possible  to  send  a. 
Judge  from  his  own  circuit  to  another  to 
bear  a  case,  without  more  or  less  delay. 
Judges  have  the  bnslnees  of  their  own  dr* 
cutta  to  look  after,  and  the  Chief  Justice  of 
tbe  Supreme  Court  not  infrequently  has  to 
make  Inquiry  in  several  districts.  Involving 
correspondence  by  letter  or  tel^raph,  In  or- 
der to  find  a  Judge  whom  he  can  assign  with- 
out detriment  to  the  public  business,  so  that 
these  api^lcations  frequently  have  the  effect 
of  putting  the  case  over  tbe  term,  a  omse- 
qnence  which  the  defendant  m^ht  have  fore- 
seen and  possibly  did  foresee  whea  he  made 
his  application. 

We  are  of  the  opinion  that  the  record, 
takea  as  a  whole,  shows  gopd  cause  why  the 
indictment  should  not  be  dismissed. 

The  order  of  the  circuit  court  la  affirmed. 

BROWN,  3.,  took  no  part  In  tbe  considera- 
tion of  this  ease. 


(100  Or.  <n) 

ANDERSON  v.  WALLOWA  NAT.  BANK 
■t  ij. 

(Supreme  Oonrt  of  Oregon.  June  8,  1921.) 

1.  Brokers  ^=>49( I)— Broker  entitled  as  eo«. 
pensatlon  ts  receive  excess  bsyoad  flxad 
amount  cannot  recover  without  showlag  com. 
pieted  oesb  sale. 

Where  a  contract  provided  that,  if  plaintiff 
should  secure  a  purchaser,  be  would  be  entitltd 
to  all  Bume  in  excess  of  a  certain  amount,  plain- 
tiff, to  recover,  moat  show  either  that  be  con- 
summated the  contract,  and  by  affecting  a  com- 
pleted cash  sale  created  a  fnnd  ont  of  wbldi  he 
is  to  be  paid,  unless  he  was  prevented  fron 
coDsnmmatiag  the  same  by  the  acts  of  dsfmd- 
ant  owners; 

2.  Coatraett  «s»278(l),  279(1)  — He  reeovery 

eoatraet  witboat  perfoniaww  vr  tsMir 
of  perfermaRos. 

One  who  would  recover  mi  a  contnust  wut 
first  show  performance  on  his  part  or  a  valid 

tender  of  perfonnanoa  whidi  was  rejected  Iv 
the  oppodtiB  party. 

3.  Brokers  ^=3>63(5)  —  Tender  need  set  It 
made  where  It  would  be  vain. 

No  one  is  required  to  do  a  vain  thing,  and 
BO  a  tender  is  nnneccBsary  where  It  is  tppu- 
ent  It  woald  be  refused,  as  In  the  case  d«* 
fendant  landowners  who  notified  a  parc^er 
procured  by  plaintiEE  broker  that  no  sale  coold 
be  consummated  until  after  the  expiratioa  ot 
the  time  during  which  tbe  broker  was  sothor- 
ised  to  sen.  ^ 

4.  Brokera  «e»63(5)  —  la  oaM  of  exeMtsry 
oontraot  of  sale,  anoondltloaal  tsadsr  It  »• 
necessary  to  obarga  owners  with  HiMllty  Is 
broker  for  precarfng  pnrohaier. 

An  unconditional  tender  is  not  neceaiaiTi 
in  case  of  an  executory  contract  of  sale,  where 
payment  and  delivery  of  deed  are  to  be  perform- 
ed conteinporaneonsly,  and  hence  an  oncondi- 
tional  tender  In  specie  as  in  case  of  a  debt  Ii 
not  necessary  to  charge  tbe  owners  irith  Ua- 
bllity  to  a  broker  who  procured  a  puduvir 
ready,  able,  and  wilUng  to  boy. 

5.  Brokers  «=349(l)  —  Broker  Mast  fsnhl 
binding  oontraot  exseutad  by  pvrohassr  sr 
bring  buyer  and  seller  tegatlier. 

To  entitle  a  broker  to  recover  commlsalinw 
from  his  employer,  he  must  either  fumisb  lii> 
principal  with  a  binding  contract  executed  by 
the  purchaser  able  to  buy,  and  on  whom,  if  bo 
tails  to  buy,  the  seller  may  have  recoarse,  or 
he  must  bring  the  purchaser  and  seller  to- 
gether or  in  comtnunication  so  that  they  them- 
selves may  contract  and  conclude  the  sale. 

6.  Broker*  ^3>0e--Onl  agreeneat  to  pirabaH 
land  will  Ml  eatlUt  hraker  te  raemr  en- 

ailselon. 

A  broker  cannot  recover  commissions  mere- 
ly because  he  entered  into  an  oral  agreement 
with  a  prospective  purchaser;  tor  such  agree- 
ment does  not  satisfy  the  statnte  of  frauds  (Or. 
L.  S  806),  and  would  be  wunforceable  l§  O* 
owner. 
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7.  Brokm  •s»86(S)  —  SUteatito  nadt  by 
pmpMttv*  pnralitMr  to  broltar  aialsslbl*  In 

Where  plalntUf  eonvcred  land  to  defendant 
bank  onder  an  a^eement  that,  if  he  could  sell 
H  within  a  stipulated  time,  he  shoald  receive 
all  of  the  purcbaae  price  in  excels  of  a  fixed 
Bum,  and  plaintiff  interested  a  parcbaser,  but 
did  not  enter  into  a  binding  contract  with  b!m, 
Btatements  made  by  the  proepectiTe  parchaser 
to  plaintiff,  being  in  effect  etatementa  made  to 
tbe  bank,  were  Bdmiasible  in  an  action  brought 
acainst  the  bank  which  plaintiff  claimed  de- 
priTcd  him  of  hia  commlcaiona  bf  informing 
tbe  proapectire  pardiaaer  tbat  bo  nle  eonld 
be  mode  until  the  tennioation  of  the  period  of 
|dalDtiff*s  andioritr. 

ft.  Brokers  ^54  — Whero  pa  binding  eantraol 
was  mada^  brokar,  to  raoover,  mast  ahow 
tbat  ha  prodnead  parcbaaar  raadyf  abla*  and 
wNllag. 

In  an  action  by  a  broker  wbo  dalmed  oom- 
pensatlon.  thouKh  no  contract  was  made^  he 
most  show  that  he  produced  ■  purehaaar  Mady, 
able,  and  willing  to  bny,  bat  that  the  Tendor  re- 
fused to  sell. 

9.  Trial  ^207  —  wniara  aa  bladfnf  aaatraot 
waa  Made,  evMenca  af  daelaraUana  by  por- 
ahasar  ta  ferakar  aai  priadpal  aboald  be  lln- 
ttad  to  laaaa  wbatber  pnrehaaer  waa  prodaoad. 

Where  plaintiff,  who  bad  an  agency  to  sell 
land  withhi  a  giren  period  and  receive  all  above 
a  fixed  anm  as  commiaaion,  asserted  that  he 
produced  a  pnrdiaser  ready,  able,  and  'willing, 
but  that  defendant  refnsed  to  conaammate  the 
■ale  and  deprived  hha  of  his  commission,  evi- 
dence of  declarations  by  the  purchaser  to  plain- 
tiff and  to  defendants*  officers,  while  competent 
on  the  qaestion  of  whether  the  porcbaser  was 
ready,  ablei  and  willing  to  parchase,  ahouM  be 
limited  by  instructions  to  that  issue. 

10.  Brokara  «=>85(8)— Saatlmettt  of  bank  dl. 
rectors  not  commualoated  to  broker  or  bis 

'purchaser  laarimlsslbla  In  salt  far  oompansa- 
tloa. 

In  an  action  by  «  broker  who  claimed  that 
be  produced  a  parcbaaer.  bat  that  defendant 
bank  would  not  sell,  etc.,  evidence  tbat  aome  of 
tbe  directora  anggeated  ■  aale  on  more  favora- 
ble  torma,  not  communicated  to  eltber  plaintiff 
or  the  purchaser,  was  inadmissible. 

11.  Trial  ^194(11)— laatruotlon  as  to  right 
af  broker  ta  companaatlaa  baM  to  lavada 

province  of  Jary. 
Where  plaintiff,  who  had  a  limited  agency 
for  the  sale  of  land,  claimed  that  be  produced 
a  pnrchaser,  ready,  able,  and  willing,  but  tbat 
defendant  refnsed  to  sell,  an  instmetion  ateting 
that,  If  tbe  prospective  purchaser  ezpreaaed  his 
wiUtaiiVwsa  and  readiness  to  purchase  under  the 
terma  of  an  oral  contract  made  with  plaintiff, 
and  was  able  to  make  the  payments  required, 
plaintiff  was  entltied  to  recover  if  the  failare  to 
consummate  was  due  to  the  evasive  acts  of  the 
defendant,  was  improper  as  invading  tbe  prov- 
ince of  the  jury  by  making  a  mere  verbal  ex- 
pression of  wHlingneaB  conclusive,  although  the 
pordiaser  after  axplratioa  of  pliUntiVs  agency 
^ered  very  modi  Ian  for  tiie  property. 


12.  Brokara  «Bs87--Brakar  Mt  MrtMad  to  la- 
toraat  oa  racavary. 

A  broker  wbo  claimed  to  have  prodnced  a 
pnrdiaser  ready,  able,  and  willing  to  bny  Md 
not  entitled  to  InterMt  on  recovery. 

13.  Appeal  and  errar  «=s882{l3)— lastruotioa 
following  stipulation  as  to  recovery  harmlesa. 

Where  the  parties  entered  into  a  stipulation 
which  erroneously  allowed  recovery  of  interest, 
an  instruction  authorizing  sucb  recovery  Is 
harmless,  being,  at  tbe  most,  invited  error. 

14.  Brokers  «s>88(IO)— lastnietlon  as  to  abU* 
Ity  af  purchaser  beid  nlslaadlag. 

In  an  action  by  a  broker  who  doimed  com- 
pensation on  the  theory  that  he  produced  a  pur- 
chaser ready,  able,  and  willing,  on  instruction 
stating  tbat  it  was  incumbent  on  plaintiff  to 
prove  that  be  had  produced  such  purchaser,  and 
that.  If  defendanto  representod  to  the  purchas- 
er they,  would  sell  after  the  'expiration  of  the 
period  of  tb«  broker's  authority  on  terma  dif- 
ferent from  those  on  wbidi  tbe  broker  araa 
authorized  to  sell,  defendants  would  be  deemed 
to  have  accepted  the  purchaser's  ability  to  pay 
as  saUefactory,  was  misleading;  for  tbe  mere 
fact  that  defendants  might  be  willing  to  deal 
with  tbe  purchaser  at  aome  other  time  on  other 
terms  would  not  imply  an  admission  that  at 
the  time  produced  he  had  ability  to  pay. 

16.  Trial  «E3»I94(I0)— lastraotioa  on  ability  of 
pnrobaser  proosrad  by  broker  to  p^  lava* 
slOR  of  province  of  Jury. 

Where  plaintiff  claimed  commission  on  the 
theory  that  he  produced  a  purchaser  ready,  able, 
and  willing  to  buy,  but  defendanto  declined  to 
sell,  an  instmetion  that  it  was  incumbent  on 
plaintiff  to  show  tbat  tbe  purchaser  was  able 
to  pay  in  tbe  manner  provided  for  in  the  con- 
tract, but,  if  the  purchaser  had  money  in  bank 
or  arrangemoito  wttb  a  bank  whereby  bis  cheek 
would  be  honored  for  an  amonnt  sttfflcient  to 
consummate  tiio  deal,  be  was  able  to  pnrefaaae, 
was  improper,  invading  the  province  of  tbe  Jury, 
and  misleading  as  indicating  that  defendanto 
would  be  bonnd  to  accept  the  cbedc  in  lien  of 
the  caah. 

le.  Brokara  ^63(1)— Whara  aala  la  to  ba  far 
eaah,  brokar  ainat  abow  ability  to  pay  It.  and 
priadpal  la  not  la  default  for  not  aeoapting 
ehaoka. 

Where  broker  was  authorized  to  sell  for 
cash,  be  must  show  ability  of  purchaser  to  pay 
cash,  and  the  mere  fact  that  the  purchaser  had 
arrangements  with  a  bank  to  honor  his  checks 
is  not  sufficient  to  entitle  the  broker  to  re- 
cover from  the  principal,  who  failed  to  consnm- 
mate  the  deal,  for  the  principal  could  not  bo 
compelled  to  accept  such  checks. 

17.  Brokers  «=388(I0)— Evidenoe  held  to  Jus- 
tify request  to  iaitniot  as  to  produeing  pur- 
ohuar  la  ooaipllaaeo  with  contract. 

In  a  suit  for  commission  by  a  broker  claim- 
ing to  have  produced  a  purchaser  to  whom  de- 
fendanto refused  to  sell,  evidence  of  negotia- 
tions between  the  purchaser  and  a  defendant 
bank  as  to  extending  credit  to  him  In  case  be 
purchased,  justified  a  request  to  instruct  that, 
it  tbe  pordiaoer  asked  defendanto  to  carry  a 
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part  of  til*  amoimt  owlnc,  ercs  If  they  wen 
wflUag  to  wait  for  a  part  of  tfu  mosej,  thia 

was  not  a  compliance  with  the  contract  to  make 
a  sale  for  cash,  and  did  not  show  the  jMircbaaer 
waa  readj,  able,  and  wUUnf  to  pVTcun  on  the 
terma  apedfied. 

18.  Trial  «»203(2)-€0iirt  na«t  oharge  «  all 
tkaories  sapported  by  •vidanca. 

It  ia  the  duty  of  the  conrt  in  presenting  the 
law  of  the  case,  to  instruct  on  the  law  applica- 
ble to  all  tbeoriea  of  the  caae  that  are  aupport- 
ed  by  any  competent  evidence. 

19.  Brokers  «=985(8)— Where  broker  olalnetf 
to  have  produoad  purchaser,  latter  nay  tea- 
tlfy  as  to  raasoB  why  ha  did  aot  porohasa. 

In  an  action  bj  a  broker  daiming  to  haTe 
produced  a  purchaser  ready,  able,  and  willing 
to  bny.  but  to  whom  defendants  declined  to  sell, 
the  purchaser  may  testify  to  a  breach  of  the 
contract  or  refusal  to  perform  by  defendanta  as 
a  reason  why  be  did  not  porchaae.  • 

In  Banc. 

Appeal  from  Circuit  Conrt,  Wallowa  Ooon- 

ty;  J.  W.  Bjiowles,  Judge. 

Action  by  Edwin  A.  Anderson  against  the 
Wallowa  National  Bank  and  another.  From 
a  judgment  for  plaintiff,  defendanta  appeaL 
Reversed,  and  remanded  for  new  trial. 

Althougb  the  actton  la  against  two  defoid- 
anta,  the  Wallowa  NaUonftl  Bank  and  the 
Bkiterpriae  UereantOe  &  Hilling  Oompouy, 
for  convenience  the  d^endants  will  be  al- 
Inded  to  either  as  anch  parties  or  aa  "the 
bank.**  A  rteunuS  of  the  complaint  shows 
that  abont  November  8^  1816,  the  plaintiff 
ccmveyed  to  the  defendants  13iO  acres  of 
land  in  Wallowa  county.  On  the  same  day 
the  plaintlCF  and  the  defendants  made  an 
agreement  in  wridng  whereby  the  plaintiff 
waa  app<rinted  the  exdusive  agent  of  the  lat- 
ter trmn  that  date  nntll  June  1,  191^  to  sell 
the  land,  for.  whidi  the  def^dants  were  to 
receive  $^,887.98,  with  IntMest  at  10  pet 
ceat  per  aunom  from  Novembtt  8,  1916,  to 
the  date  of  sale.  There  were  mortgage  on 
the  land  concemlng  which  it  waa  provided 
that  the  buyer  should  assume  and  agree  to 
pay  them,  and  that  the  plaintiff  should  re- 
ceive fran  the  defendants  as  commis^on  for 
making  such  sale  any  excess  of  the  pordtiase 
price  obtiUned  wet  the  amount  of  cash  to 
be  paid  to  the  defendants  upm  their  deliver- 
ing a  deed  of  the  premlaesL  The  complaint 
farther  saya  that  on  Uay  29,  1916,  the  plains 
tiff  produced  W.  J.  Morrow  as  a  buyer  of  the 
land,  and,  acting  under  the  authori^  of  the 
contract,  ratered  into  an  agreement  with 
Morrow  whereby  the  plaintiff  promised  to 
sell  to  Morrow  ftnr  and  on  behalf  of  the  de> 
fendante,  and  Morrow  agreed  to  buy  the  land 
at  the  price  of  132,600,  paying  fl8.887.96 
with  interest  at  10  per  cent  from  November 
8,  1916,  to  May  80,  1916,  and  that  the  pui^ 
chaser  should  assume  and  agree  to  pay  all 
the  other  mortgage  indebtedness  referred  to. 


and  further  to  pay  tiie  difference  between 
$32,500  and  the  aggregate  of  claims  against 
the  land,  direct  to  the  i^alntlfL  It  is  then 
alleged  that— 

"The  said  W.  J.  Morrow  was  then  and  tiiere 
able,  ready,  and  willing  to  pay  the  purchase 
j>riee  for  said  lands  and  premises  then  and  thera 
agreed  apon,  and  In  accordance  irith  the  teimi 
spedfled  in  the  agreement  hereinbefore  mea- 
tioned  between  the  plaintiff  herein  and  defend- 
anU." 

The  platntUTs  [heading  narrates  that  on 
or  about  May  80, 1916,  the  defendants  Inform* 
ed  Morrow  that  the  plaintiff  had  no  right  to 
sell  the  property,  to  offer  the  same  for  sal^ 
or  to  procure  a  boyw  therefor,  and  refused  to 
make  a  deed  to  Morrow,  but  told  him  that 
after  June  1,  1916.  they  would  be  in  a  por- 
tion to  deal  directly  with  him  and  wonld  sell 
blm  the  property  for  a  less  sum  than  that 
agreed  upon  between  Morrow  and  the  plain- 
tiff. Claiming  that,  if  the  contract  had  beeo 
performed,  the  plaintiff  would  have  recdved 
the  sum  of  $9,618.81,  the  plaintiff  prays  tat 
Judgmoit  as^dnst  the  Astfendanta,  that  th^ 
t>e  required  to  pay  into  court  the  amount  due 
on  <Hie  of  the  mortgages,  or  to  satisfy  it  of 
record,  and  for  the  money  men  tioned,  to- 
gether with  intowst  thereon  at  the  rate  of 
6  per  cent,  from  Majr  SfK  1916,  and  ftir  coeta 

The  answer  admits  the  c«porate  charac- 
ter of  the  defendants  and  the  delivery  of 
the  plaintiff's  deed  to  the  defendants,  hot 
denies  all  other  allegations  except  as  set 
forth  in  the  answer.  The  defendants  siy 
that  oa  Novembtf  8,  191S,  they  made  sod 
^gned  a  wrltfaig  apptrintlng  the  plaintiff  Oi^ 
agoit  to  sell  the  land  at  any  time  mi  or  be- 
fbre  June  1,  1916;  that  jxnAer  that  contract 
they  were  to  receive  113,887^  with  tntmst 
at  10  per  cent  per  annum  frmn  Novembv 
8,  1916,  to  the  date  of  tbe  deed,  aU  to  be 
paid  in  cash  oa  dellverr  <tf  that  instmment 
It  also  redtes  the  mortgages  mentiwed  la 
the  complaint  and  avows  that  the  deed  sbonld 
be  made  subject  to  those  mortgages,  and 
mentions  certain  other  coodttlonB  about  ttM 
right  ot  defendants  to  im^ove  the  land  sod 
the  rli^t  of  the  lAaintlff  to  remain  hi  pos- 
session. It  is  further  averred  Oiat  the  cm- 
tract  provided  that,  if  the  d^endants  should 
pay  the  mortgages  or  Interest  or  taies  on 
the  land,  the  amounts  so  paid  should  be  » 
turned  to  th&u  with  intaest  at  tlie  rate  ol 
10  per  cent  per  annum  in  cash.  Tb^'  su 
that  they  complied  with  all  the  tenas  at  tte 
contract,  and  that  during  the  life  of  the  coo- 
tract  they  did  not  sell  tSua  land  or  any  pirt 
th««ot  aet  out  Oie  amounts  of  luney 
paid  to  dlsdurge  Incumbrances  .on  tbe  land 
and  for  which  the  property  was  liable,  arer 
their  willingness  to  conv^  the  land,  but  siy 
that  the  plaintiff  did  not  produce  any  vox- 
chaser  ready,  abl^  or  willing  to  bur  the 
same. 
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The  reply  Is  In  tliwe  woids: 

"DeniM  ewh  and  vrtvj  material  allegation 
therein  contained  not  hereinbetore  apedaUr  ad- 
mitted in  tlie  eon^lalnt" 

A  Jar7  trial  resulted  In  a  verdict  In  favor 
of  tbe  plalntlfr  fw  $8,025.03.  Frcwa  tlw  oi- 
BiiiDg  indgmatt  tbe  dtfendanta  aiq)eal. 

A.  &  Codey^  of  Enterpriae,  for  apptilantB. 

A.  U  Morgan,  of  Hoacow,  Idabo  (A.  Fftlr- 
clifld,  of  Enterprise  and  Morgui  &  Bo(mi,  of 
BCosoow.  Uaho,  aa  the  brief),  for  resp<nident 

BUBNETTT,  a  J.  (after  statlnK  the  facts  aa 
abore).  In  order  more  clearly  to  onderstand 
the  case  an  epitome  of  tbe  testimony  will 
be  oouvenloit.  Tbe  admitted  contract  was 
Introdnoed  in  evidaice  witbout  objection.  It 
provides  that  the  plaintiff  "may  sell  tbe 
lands  at  any  time  od  or  before  Jane  1,  1910, 
and  upon  tbe  aaid  Edwin  A.  Anderson's  ee- 
cnriiv  a  pnrdiaan-  for  aaid  lands  said  cor- 
porations agree  to  convey  said  lands  to  such 
purchaser  by  prefer  deed.  But  tbe  agency 
of  tbe  aaid  Edwin  A.  Andnwn  as  herein 
madeb  and  his  rigbt  to  sell  said  land4  shall 
expire  on  said  1st  day  of  June,  1916."  As 
recited  In  tbe  answer,  there  are  sundry  pro- 
visions about  Oie  incumbrances  upon  tbe 
land  and  the  right  of  tbe  bank  to  be  reim- 
bursed for  such  sums  as  it  would  pay  In 
discharging  those  obiigaUfms  and  the  taxes. 
Tbe  contract  c<Hudndes  with  these  prf)Vislons; 

said  Edwin  A.  Anderson  is  hereby  gtven 
fh9  exclttdve  right  to  sell  said  landto  dnring 
the  life  of  this  Contract  and  during  the  life 
tiiereof  said  corporations,  or  either  of  them, 
■hall  not  sell  said  lands,  nor  any  part  thereof. 

"If  said  kDds  are  sold  by  the  said  Edwin  A. 
Anderson,  then  the  porcbaser  thereof  eball 
assume  said  mortgages.  And  the  said'Edwin  A. 
Anderson  shall  receive  as  his  commission  for 
sale  of  the  same  any  Bom  or  sums  received  for 
said  lands  over  and  above  the  sums  herein  re- 
quired to  be  paid  to  said  corporations  upon  the 
delivery  <tf  snch  deed." 

As  shown '  by  tbe  testimony,  there  never 
baa  been  any  dispute  about  tbe  terms  oC  tbe 
agnicy  contract  given  to  Anderson. 

There  la  testimony  to  the  effect  that  Mor- 
row came  from  Eastern  Washington  into 
Wallows  county  in  quest  of  laud,  having 
been  advised  by  one  <tf  And«*Bon's  advertise- 
ments that  this  property  was  for  sale^  He 
spoit  three  days  In  examining  it,  and,  as  he 
says,  asked  Anderson  what  would  be  the 
least  he  would  take  for  tbe  land,  when  tbe 
latter  told  him  |S2^M)(K  and  Utnrow  agreed 
orally  to  pay  that  amount  They  arranged 
thai  to  meet  at  Enterprise  tbo  next  day.  May 
80.  to  onnpute  flw  amount  due  to  the  bank 
under  the  contract  and  to  close  the  transac- 
tion. Morrow's  testimony  Is  to  the  effect  that 
on  arriving  at  Enterprise,  where  tbe  hank 
was  sitaated,  an  the  evmlng  of  May  29  In  ad- 
vance of  Anderson,  he  met  two  of  the  dlreo- 
tors  of  tbe  bank,  who  were  also  officers  of 


a»i  p.) 

tbe  other  defendant  One  of  them,  tax  team- 
ing his  mission  thwe^  toM  Morrow  that  he 
could  not  get  a  deed  frran  Anderson,  and  that 
tlie  lattw  bad  no  ri^t  to  sell  tbe  land  and 
nothing  oonld  be  done  about  the  matter  un- 
til after  June  1.  Tbesr  Invited  him,  he  says, 
to  meet  the  directors  of  the  bank  In  tbe  even- 
ing, to  talk  over  the  matter,  and  according 
to  Mmrrow'B  testimony  It  was  there  rtiterated 
that  Andnson  could  not  make  the  deed  and 
fbat  tbe  bank  could  not  do  anything  until 
after  June  1.  The  postponement  of  the  per- 
formance and  the  dedaraticai  of  tbe  bank 
that  nothing  could  be  done  until  after  the  1st 
of  June  are  also  narrated  by  tbe  witness 
Nessley,  a  real  estate  agent  who  at  one  time 
bad  tbe  same  land  for  aalfc  Morrow  says 
be  told  tbe  directors  of  tbe  bank  at  tbe  meet- 
ing In  tbe  evening  that  he  bad  agreed  with 
Anders<m  about  tbe  purchase  price  and  the 
amount  thereof  and  that  be  was  ready  to 
make  tbe  deaL  He  testified  concerning  the 
amount  of  property  be  bad  and  said  that 
if  necessary,  be  could  have  paid  the  whole 
purchase  price  of  $32,500  in  cash. 

During  tbe  trial,  according  to  the  record, 
tbe  parties  stipulated  about  tbe  amounts 'due 
on  tbe  several  incumbrances  and  agreed  that 
"on  the  29th  day  of  May,  1916,  tbe  total 
amount  owing  by  plaintiff  to  defendants,  to- 
gether with  other  indebtedness  Existing 
against  this  land  and  which  should  be  paid 
or  assumed  by  any  purchaser,  was  tbe  aggre- 
gate amount  of  $24,474.07,"  and  that,  if  the 
plaintiff  made  a  sale  of  tbe  land  as  alleged  ^t 
tbe  price  of  $32,500,  and  if  he  should  recover 
In  the  action,  tbe  amount  to  be  recovered  is 
$8,02S.03,  with  interest  thereon  at  the  rate  of 
6  per  cent  per  annum  from  Mky  29, 1016,  to 
tbe  date  of  tbe  verdict 

It  is  admitted  by  tbe  plaintiff  that  on  bis 
arrival  at  Enterprise  on  the  morning  of  May 
30  be  did  not  talk  with  any  of  tbe  officers  of 
the  defmdants,  did  not  ask  them  to  make  a 
deed,  and  did  not  go  near  them.  The  testi- 
mony further  shows  that  the  bank  officers 
told  Morrow  that  they  wanted  to  get  their 
monv  out  of  (be  property.  Morrow  left  En- 
terprise May  30  and  did  not  return  until 
about  June  20,  at  which  time  tbe  bank  offered 
him  tbe  land  fbr  $25,000,  approximately  tbe 
amount  of  Its  daim  and  incumbrances  ainlnst 
the  property,  and  he  made  a  counter  offer 
only  $24,000:  Tliere  was  stnne  testlratmy  that 
at  different  later  Intervtem  tbe  bank  offered 
to  extaid  hiin  credit  If  be  would  make  a  pay- 
ment of  $4,000  or  $0,000  down,  and  that  he 
told  detendanta,  tf  he  bad  any  dealings  or 
needed  any  uHm^,  he  would  get  it  at  another 
bank,  where  he  was  acquainted.  The  testi- 
mony indicates  that  there  were  some  negotia- 
tions abaat  a  posalUe  sale  oa  credit  to  Mor- 
row, ^e  officers  of  the  defendants  strongly 
deny  telling  Morrow  that  nothing  could  be 
d<Hie  until  after  June  1,  and  say  they  told 
blm  tiiat  until  after  June  1  tbey  could  not 
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make  any  sale  without  the  consent  of  Ander- 
son, wbo  had  exduslve  power  to  effect  the 
sale.  They  offered  to  show  that  In  the  ab- 
sence of  both  Morrow  end  Anderson  the  di- 
rectors held  a  meting  at  which  there  was 
considerable  talk  of  discounting  their  claim 
of  $24,474.97  and  selling  the  pn^erty  at  a 
less  figure  than  that 

It  well  may  be  doubted  whether  the  reply, 
denying  as  it  does  the  "material"  allegations 
of  the  answer,  raises  any  Issue.  There  la 
authority  for  saying  that  to  deny  the  "mate- 
rial" allegations  is  but  to  raise  a  conclusion 
of  taw,  and  that.  Inasmuch  as  the  pleader  has 
not  pointed  out  what  he  deems  to  be  materi- 
al, the  denial  In  that  form  is  Insufficient  to 
raise  a  question  of  fact  In  view  of  the  dis- 
position to  be  made  of  this  case,  however,  It 
Is  not  necessary  to  elaborate  this  point  as  the 
defect  may  be  remedied  by  an  amendment  of 
the  reply. 

[1, 21  We  must  bear  in  mind  at  the  onts^ 
that  Anderson  was  obligated  to  effect  a  sale 
of  the  Iqnd,  and  ttiat  only  out  of  the  excess 
of  the  purchase  price  received  over  the 
amotmt  of  the  Uaca  against  tlie  property  was 
he  to  receive  tala  compensation.  Before  he 
can  oonect  a  brokw's  fee  under  mvA  a  con- 
tract, be  mtut  accomplish  what  be  undertook 
to  do,  and  by  effecting  a  completed  cash  sale 
create  a  fond  out  of  wblcb  be  la  to  be  paid, 
unless  the  defendants  prevented  the  accom- 
plishment of  that  porpose.  Bla  pleading 
shows  an  agre^ent  on  the  part  of  Morrow 
to  pay  direct  to  bim  tbat  Bmrtdnib  He  anes 
not  for  damages  for  breach  of  the  contract  of 
employment  but  as  for  a  balance  due  upon  a 
performed  contract  His  position  te  analo- 
gous to  that  of  a  buyer  in  an  ezecutcHT  con* 
tract  for  the  purchase  of  land.  It  la  a  bmll* 
lar  principle  tiiat  be  who  would  recover  on  a 
contract  must  first  show  performance  on  bis 
part  or  a  valid  tender  of  perf<mnance  which 
Is  rejected  by  the  other  party.  In  Oatlln  v. 
Jones,  52  Or.  337,  07  Pac.  546,  In  speaking 
of  an  executory  contract,  Mr.  Justice  Baktn 
said: 

"If  both  parties  are  present,  and  neither  of 
tEem  tenders  performance,  then  both  are  In 
default,  and  neither  of  tfaem  can  sue  the  other 
for  breach:  so  that  U  either  party  would  en- 
force the  contract  or  seek  to  recover  dam- 
ages for  nonperformance  by  the  other,  he  must 
do  more  than  'show  bis  default  He  must  also 
show  performance  on  his  own  part  or  a  tender 
to  perform." 

[3,41  Having  entered  upon  the  process  of 
effecting  an  actual  sale  of  the  property,  from 
the  realized  purchase  price  of  which  he  was  to 
receive  his  remuneratlcm,  it  is  the  duty  of  the 
plaintiff  to  carry  out  that  process  to  Its  ulti- 
mate completion,  unless  prevented  by  the  de- 
faidants.  When  the  defendants  offered  the 
land  for  sale,  although  the  plaintiff  was  not 
bound  to  buy  It  himself,  yet  if  be  would  earn 
bla  fee^  be  mnst  produce  wune  ana  to  act  a> 


a  purchaser,  or,  In  other  words,  to  assume 
the  role  of  vendee  onder  an  executory  con- 
tract for  the  sale  of  real  property.  This 
would  include  the  payment  of  the  money  con- 
currently with  the  execution  of  the  deed. 
The  payment  or  offer  to  pay  Is  excused,  how- 
ever, if  the  defendints  refused  to  receive  the 
money  or  refused  in  advance  to  perform  the 
contract  There  was  testimony,  as  already 
intimated,  contested  It  is  true  by  the  defend- 
ants, to  the  effect  that  they  told  Morrow, 
when  he  announced  to  them  that  he  was 
ready  to  close  the  deal,  that  nothing  oonld  be 
done  until  after  June  1.  This  was  sufficient 
to  dispense  with  an  actual  offer  to  pay  the 
money.  No  one  is  required  to  do  a  vain  thing, 
and.  If  the  defendants  would  not  do  anything 
until  Attet  Jime  1,  the  tender  was  excused. 
Cheney  v.  Llbby,  134  U.  S.  68,  10  Sup.  Ct 
408,  33  L,  S)d.  818;  McFbersMi  v.  Fargo,  10 
S.  D.  611,  74  N.  W.  1067,  66  Am.  St  Bep.  723; 
McLeod  V.  Morrlscm,  66  Waeb.  683,  120  Pac- 
528,  38  L.  R.  A.  (N.  S.)  783;  Kntalman  v. 
WIebeD,  120  Iowa.  188, 106  N.  W.  446, 2  U  B. 
A.  (N.  8..}  606.  The  case  of  an  executory  coa* 
tract  containing  concarroit  covenants  to  be 
perfinrmed  by  tb»  parties  Is  to  be  dtstb- 
gulshed,  on  the  subject  of  tender,  from  a  case 
where  one  owes  an  ascertained  dd>t  to  an* 
other.  In  the  latter  case  the  t^der  most 
con^t  tn  tbe  actual  prodnctlott  of  Oe  moa- 
ey  due  and  ottex  of  It  to  the  creditor  to  wbm 
It  is  due.  In  Lewis  t.  Craft,  SO  Or.  306,  04 
Pac  800.  it  was  held  that: 

"Under  a  contract  of  sale  by  which  goods  ut 
to  be  paid  for  upon  delivery,  the  seller  has  eon- 
piled  with  his  part  of  the  contract  when  he  bM 
the  reqnlred  goods  ready  at  the  time  and  iriaei 
agreed  upon  and  MFers  to  deliver  tbem  npoa 
payment  «f  tiie  price— It  is  not  necessary  ts 
tender  them  nncondltionany.'* 

The  principle  is  the  same  In  the  Instant 
case.  Payment  of  the  money  and  dellv»y  of 
the  deed  were  concurrent  acts  to  be  per- 
formed simultaneously.  Unconditional  ten- 
der by  either  party  Is  not  required  in  any 
event  and  affirmative  offer  to  perform  la 
excused  on  behalf  <a  either  party,  if  the 
other  has  already  refused  to  comi^  with  tbe 
contract 

The  distinction  between,  the  tender  of  t&e 
amount  due  npcm  a  debt  and  ctter  of  perform- 
ance of  an  executory  contract  cwtahdng 
mutual  covenants  is  pointed  out  In  Smith  f. 
Lewis,  26  Conn.  110.  The  controversy  there 
was  over  a  contract  for  tbe  cmveyanoe  of 
realty  and  other  property.  The  court  said: 

"Some  misapprehension  or  confusion  appears 
to  have  arisen  from  the  mode  of  e^eanoB 
used  in  the  books  in  treating  of  the  necearity 
of  a  tender  or  offer  by  the  parties,  as  appOea- 
ble  to  the  case  of  motoal  and  concarrent  pn** 
Ises.  The  word  'tender,'  as  used  In  sodi  a  eoa* 
nection,  does  not  mean  the  same  Vmi  of 
as  when  it  is  used  with  reference  to  Ae  par 
ment  or  offer  to  pay  an  ordlnaiy  debt  iu 
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money,  where  the  money  is  offered  to  a  credl-  treaded  ttoth  ttiese 
tor  who  i*  entitled  to  recelTe  it  sod  nothing 
further  remains  to  be  done,  bnt  the  transaction 
ia  completed  and  ended;  bnt  it  only  means  a 
readinesa  and  wilUngnesa,  accognpaoied  with  an 
ability  on  the  part  «t  one  of  the  parties,  to.  do 
the  acts  which  the  agreement  requires  him  to 
perform,  provided  the  other  win  coocanentiy 
do  the  thhigs  which  he  is  required  by  It  to  do, 
and  a  notice  by  the  former  to  the  latter  of  sQch 
readiness.  Sadi  readiness,  ability,  and  notice 
are  sufficient  evidence  of,  and  indeed  oonatitote 
and  imply,  an  offer  or  tender  in  the  sense  in 
which  those  terms  are  nsed  in  reference  to  the 
kind  of  agreements  which  we  are  now  consider- 
ing. It  is  not  an  absolute,  nnconditional  offer 
to  do  or  transfer  anything  at  all  eventa,  bat 
It  !■  In  its  natorc  conditional  only,  and  depend- 
mt  on,  ud  to  be  performed  only  in  ease  of;  th« 
readinesa  of  tiie  other  party  to  peiform  Ida 
part  of  th«  agrMment." 


66S 


In  brief;  ai  to  tbe  rabject  of  nonaatt,  the 
plaintiff  waa  excused  from  further  proaeca- 
don  of  the  process  of  effecting  a  comi^eted 
•ale  of  tbe  property  by  tbe  fact,  whldi  tbe 
jnry  was  authorized  to  And  from  tbe  evidence 
tbat  the  defendants  refused  to  axseote  a  deed 
to  tbe  land  ontil  after  June  1. 

[I,  •]  We  pass  now  to  the  assignmente  tit 
MTor  appearing  In  Qm  abstract.  Wheo.  tbe 
plalntlil  was  testifying  as  a  witness  in  bis 
own  behalf,  be  narrated  the  conversation 
wiOi  MiKTOw,  tbe  proposed  pordhaser  on  tbe 
IveaUses  In  question  on  Bfay  29  to  tbe  efbct 
tbat  tbe  latter  asked  the  witness  what  was 
the  least  be  would  take  for  tbe  land  Involved, 
and  ISba  aoesUim  was  propounded:  "And 
what  did  you  tell  blmr*  Tbe  objection  was 
made  that  tbe  question  was  incompetent, 
hearsay,  and  not  binding  opon  tbe  def^- 
ants,  onless  the  plaintiff  "took  a  contract 
binding  the  purchaser  to  take  tbe  land  at 
that  pric^  or  irfoduced  a  purchaser  to  tbe 
dtfendants  at  tbat  price."  The  objection 
was  overruled,  and  tbe  witness  answered: 
'7  UAH.  htm  $32,500."  The  witness  was  then 
asked:  "And  what  did  he  say?"  The  same 
objection  was  made  and  overruled,  and  the 
action  of  tbe  court  thereon  Is  assigned  as 
error.  In  York  v,  Nash,  42  Or.  321,  71  Pac 
fiO,  Hardy  v.  Sheedy,  68  Or.  195,  113  Pac. 
1183,  Henry  v.  Barker,  61  Or.  276,  118  Pac. 
206,  122  Pac.  296,  Grlndstaff  v.  Merchant's 
Inrestment  &  Trust  Co.,  61  Or.  810,  122  Pac. 
46.  and  Taylor  v.  Peterson,  76  Or.  77,  147 
Pac  520,  the  doctrine  Is  laid  down  that  in 
the  performance  of  a  contract  of  a  broker 
to  secure  tbe  sale  of  land  he  most  do  one  of 
two  things  b^ore  he  can  recover  bis  commis- 
sion from  bis  employer.  The  flret  Is  he  may 
famish  bis  principal  a  binding  contract  exe- 
cited  by  an  Intending  purchaser  who  Is  able 
to  buy  and  upon  whom,  if  he  fails  to  buy, 
the  principal  may  have  recourse.  Or  the 
bn^er  must  bring  the  buyer  and  stiler  to- 
gether or  in  communication  with  each  other, 
oo  tbat  they  may  themselves  make  the  con- 
tract and  conidnde  tbe  sale.  The  plaintiff  has 


alternatives,  and  his 
pleading  la  traversed.  If  he  would  prove 
that  be  bad  secured  a  binding  contract.  It 
must  comply  witb  tbe  statute  of  frauds, 
which,  as  formulated  In  section  806,  Or.  L., 
declares  that  the  agreemoit  Is  void  and  no 
evidence  of  its  contents  shall  be  receivedt 
other  than  the  writing,  or  secondary  evidence 
of  Its  oontentB,  In  the  cases  prescribed  by  law, 
when  It  la  "fw  tbe  leai^ng  for  a  kuiger  peri- 
od than  flue  year,  or  for  the  sale  oC  real  prop;- 
erty,  nx  any  Interest  tbereln." 

[7-1]  ^e  verbal  eonvmation  between  An- 
ders(m  and  Morrow  «u  the  randi  was  nothing 
more  than  an  oral  agreement  respecting  the 
terms  of  tbe  sale  of  tbe  real  property.  It 
oould  not  have  been  enforced  against  either 
party.  The  bank  could  not  have  taken  ad- 
vantage of  It  and  compiled  Mwrow  to  pay. 
But  tbe  r^earsal  oft  tiM  conversation  be- 
tween tbe  plaintiff  and  Horroi^  on  tbe  rancAi 
was  not  necessarily  offered  for  that  purpose. 
We  must  remember  that  Anderson  bad  been 
appointed  tbe  agent  for  tbe  bank  to  effect  tite 
■ale.  For  tbat  porpose  be  represmted  tiie 
bank  and  was  antbcwized  to  enter  into  nego- 
tiations and  rec^ve  an  offer.  Dedarations 
of  Morrow  to  Anderstm  were  In  effect  deo- 
lamtione  to  the  bank,  because  made  to  an 
agent  having  authority  for  that  purpose. 
Th^  stand  mi  precisely  tbe  same  basis  as 
statemoits  made  by  Morrow  directiy  to  the 
bank  Qirongh  its  managing  officers.  An  au- 
thority directly  in  point  Is  McDonald  v. 
Smith,  99  HInn.  42, 108  I).  W.  291.  See,  also, 
Obenauer  v.  Solomon,  161  Midi.  670.  116  N. 
W.  696;  Smith  v.  Ly<Mis  Salt  Co.  (Mo.  App.) 
177  S.  W.  1057;  Luhn  v.  Fordtran,  63  Tex. 
Olv.  Ak).  148,  115  S.  W.  667;  pQrdtran  v. 
Stowers,  52  Tex.  Olv.  App.  226,  113  S.  W.  631. 
Of  course,  the  ultimate  fact  to  be  proved,  In 
the  absence  of  securing  a  binding  contract. 
Is  tbat  at  the  time  the  sellw  and  tbe  pro- 
posed purchaser  were  brought  together  the 
latter  was  ready,  aUe,  and  willing  to  buy  the 
land  on  tbe  terms  prescribed  In  the  offn,  or 
In  this  Instance  in  tbe  contract  of  agency. 
Manifestly  what  Morrow  said  directly  to  the 
bank  at  tbat  time  was  admissible  In  evidence. 
Indeed,  tbe  conversation  in  the  meeting  at 
the  bank  was  had  with  agents  of  that  Insti- 
tution, to  wit,  the  directors.  Tbe  declara- 
tions made  to  the  other  agent,  namely,  the 
plaintiff,  commissioned  as  he  was  under  hie 
contract  of  agency,  are  of  the  seme  quality. 
In  determining  the  ultimate  question  of 
whether  Morrow  was  ready,  able,  and  willing 
to  buy  at  the  time  he  came  In  contact  with 
tbe  directors  of  the  bank,  the  weight  to  be 
given  to  his  declarations  to  Anderson  Is  for 
the  Jury  to  determine.  The  evidence  was 
competent  to  go  to  the  Jury  in  the  effort  to 
establish  the  second  of  the  two  altemaUvea 
mentioned,  namely,  to  produce  a  purchaser 
who  was  ready,  able,  and  willing  to  buy.  The 
Jury  should  be  instructed  that  this  testimo- 
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nj  Is  limited  to  that  purpose;  t<a  it  Is  Incom- 
pet^t  to  prove  a  Mndins  contract  apoo  wlii<^ 
either  the  seller  or  the  purchaeer  could  sae 
the  other.  On  the  other  hand.  If  there  were 
no  negotiations  between  the  broker  and  the 
proposed  purchaser,  the  former  would  not 
have  done  anything  towards  securing  a  buyer 
for  the  land.  The  negotiations  between  the 
broker  and  the  purchaser  must  be  carried  to 
the  stage  where  the  latter  is  produced  to  the 
seller  and  is  then  ready,  willing,  and  able  to 
buy  on  the  terms  offered ;  and  It  Is  with  that 
end  in  Ttew  that  the  conversation  between 
Anderson  and  Morrow  on  the  ranch,  wb^  re- 
ported to  the  bunk  b7  the  lattw,  was  admis- 
sible In  evidence^ 

[10]  Several  ezceptl<ms  are  predicated  up- 
on the  offer  of  the  defendants  to  show  that 
at  a  meeting  of  the  board  of  directors  of  the 
bank,  held  In  the  absence  of  and  without  the 
knowledge  of  ^ther  Morrow  or  Anderson, 
srnne  of  the  directors  were  In  favor  of  tak- 
ing even  less  than  the  amount  of  their  claims 
against  the  land.  This  was  not  shown  to 
have  been  communicated  to  either  Morrow  or 
Anderson,  The  court  rightly  dented  the  ad- 
mission of  Mich  evidence.  It  was  clearly 
self-serving  and  consequently  inadmlsslUe. 

[11]  Over  the  exception  of  the  defendants 
the  court  gave  to  the  jury  this  Instruction: 

**TfHi  are  inBtmeted  that,  if  yon  find  from  the 
evidence  that  plaintiEF,  Edwin  A.  Anderson, 
negotiated  with  W.  J.  Morrow  for  the  parchase 
of  the  lands  described  in  plaintilTs  complaint, 
and  that  as  a  result  of  such  negotiations,  the 
said  W.  J.  Morrow  expressed  to  the  defend- 
ants, or  either  of  them,  his  wiilingnesa  and 
readiness  to  parchaae  said  lands  under  the 
terms  and  coniditionB  of  the  contract  between 
plaintiff  and  defendants,  and  if  yon  further  find 
tmtn  the  evidence  that  the  said  Morrow  was 
able  to  make  the  payments  provided  for  In  said 
contact,  the  plaintiff  is  entitled  to  recover 
from  the  defendants,  notwithstanding  the  fact 
that  the  purchase  was  never  'consummated,'  if 
you  find  also  from  the  evidence  that  the  failure 
to  'consummate'  said  parchase  and  sale  was  dne 
to  the  refusal  to  pei^orm  said  contract  on  the 
part  of  the  defendants,  or  either  of  them,  or 
to  dilatory  or  evasive  acta  on  the  part  of  the 
defendantSt  or  either  of  them,  or  to  attempts 
on  the  part  of  the  defendants,  or  either  of 
them,  to  deal  with  said  Morrow  on  other  terms 
than  those  named  in  the  contract  In  suit" 

While  "expression  of  his  wlUlngness  and 
readiness"  may  be  evidence  to  go  to  the  jury 
on  the  ultimate  fact  that  he  was  indeed  will- 
ing and  ready.  It  is  only  evidence  and  do 
more,  and  not  even  then  conclusive.  Hie 
charge  quoted  invaded  the  province  of  the 
Jury  in  that  it  gave  decisive  effect  to  that  ex- 
pression, or.  In  other  words,  made  the  de- 
fendants liable  because  Morrow  merely  said 
he  was  ready  and  willing,  when  In  fact  he 
may  not  have  been  so.  As  against  this  ex- 
pression of  readiness  or  williugness  to  pay 
the  required  amount  in  cash,  the  Jury  was 

titled  to  consider  that  he  made  no  tender, 


did  not  demand  a  deed,  and  about  June  20. 
some  three  weeks  later,  offered  only  $21,000 
for  the  land.  The  Jury  had  a  right  to  con- 
alder  that  Morrow's  conduct  spoke  loud« 
than  bis  words,  and  that,  although  in  words 
he  Indicated  he  was  ready,  able,  and  wUlln& 
yet  In  fact  he  was  not  This  instruction 
would  exclude  these  circumstances  and  ren- 
der the  defendants  conclusively  liable  opon 
his  bare  expressicm  of  willingness  and  ability 
to  pay. 

[1 2, 1 3]  Another  exception  was  taken  to  a 
charge  which  In  snhstance  excludes  from  the 
Jury's  consideration  anything  about  what 
the  services  of  Anderson  were  reasonably 
worth  and  upon  the  stipulation  of  the  parties 
told  It  in  substance  that  if  Anderson  was  en- 
titled to  recover  at  all,  he  should  recom 
$8,025.03,  with  interest  at  the  rate  of  6  per 
cent  per  annum  from  May  29,  1916,  to  the 
date  of  the  verdict  This  was  based  upon  the 
stlpulatitm  of  the  parties  appearing  in  die 
record,  although  under  the  case  of  Sargent  t. 
American  Bank  and  Trust  Co.,  80  Or.  16, 151 
Pac.  759,  156  P&c  431,  Interest  Is  not  recoT- 
erable  in  such  a  case.  Having  followed  the 
stipulation,  the  instruction  in  that  respect  it 
harmless.  At  the  most  it  is  an  instance  of 
invited  error. 

[U]  Exception  was  taken  to  the  taikmin 
charge: 

"I  further  instruct  you  that  it  is  tncDmbeat 
apon  the  plaintiff  in  this  action  to  prove  titft 
he  found  and  produced  a  purchaser  who  wu 
ready,  willing,  and  able  to  purchase  said  landi 
and  premises  upon  the  terms  offered  by  the  de- 
fendants herein,  in  their  contract  with  tlM 
plaintiff,  Anderson;  and  I  farther  instrnct  job 
that  if  you  find  from  the  evidence  in  the  cue 
that  the  said  plaintiff  did  produce  a  pardtOKr 
who  was  ready  and  willing  to  pordiase  the  land 
upon  the  terms  named,  and  if  yon  fnrtiier  find 
from  the  evidence  that  the  said  defeodants,  m 
or  about  the  said  29th  day  of  May.  1916,  toti|U 
to  induce  said  purchaser  not  to  make  said  par- 
chase at  that  time,  or  if  yon  find  that  the  sud 
defendants,  or  any  of  them,  by  and  through  their 
officers  or  agents,  or  either  of  them,  represent- 
ed to  said  pnrchaaer  that  they  would  sell  ud 
transfer  the  said  lands  and  premises  to  tbt 
said  purctiaser  after  the  1st  day  of  Jane,  1916| 
upon  terms  other  than  those  named  in  the  An- 
derson contract,  or  upon  any  terms,  then  tht 
coart  Instructs  you  that  in  that  event  the  de- 
fendants would  be  deemed  to  have  accepted  the 
said  purchaser's  ability  to  pay  as  satisfactarr." 

This  Instruction  was  misleading,  nte 
contract  required  payment  in  cash,  and  the 
mere  fact  that  the  defendants  were  wiUing 
to  deal  with  Morrow  at  some  other  time 
and  on  some  other  terms  does  not  necessa- 
rily Imply  an  admission  that  on  May  30  be 
had  the  ability  to  pay  cash  for  the  full 
amount  of  the  purchase  price. 

[IS,  IB]  Again,  the  defendants  excepted  to 
this  instruction: 

"The  court  instructs  you  that  it  Is  Incombert 
upon  the  plaintiff  in  this  ease  to  show  by  s  pn* 
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pondcrsnce  of  the  eTidence  that  Morrow  was 
■ble  to  pay  for  the  lands  in  the  manner  pro- 
Tided  for  in  the  contract  between  plaintiff  and 
defendants.  This  does  not  mean  that  be  must 
hare  had  the  caih  with  faim  at  the  time  be  was  i 
necotiatlDg  for  said  land*,  bat  If  rou  And  from 
■n  of  the  CTideDee  that  the  said  Morrow  had 
monej  in  the  bank,  or  bad  arransementa  with 
■  bonk  at  the  time  be  was  DeKOtiating  for  said 
Uods,  wherebj  his  check  'would  be  honored 
for  an  amount  Buffident  to  'consummate'  said 
deal,  then  you  should  find  that  the  said  Morrow 
was  able  to  purebaae  the  land  in  accordance 
with  said  contract  betweu  plalntill  and  de- 
iendanta." 

This  gives  ccmdnslTe  effect  to  the  evi- 
dence about  MorraWB  bavlng  money  In  the 
bank  or  arrangemeotB  with  some  bank  to 
honor  his  dwck.  It  Invades  the  province  of 
the  Jaiy  and  la  mlsleadlns.  as  Indicaang 
that  the  defendants  would  be  bound  to  take 
his  diecks  on  the  hank  as  carii,  without  rrf- 
wence  to  whether  the  bank  was  solvent 
Off  not  As  said  hi  U  a  J.  24: 

A  cash  sale  la  "one  for  ready  money,  as  «a- 
tinruiahed  from  one  on  credit;  a  sale  condi- 
tfmied  <m  payment  concurrent  with  delivery  and 
not  a-  sale  on  credit;  one  where  deUvery  and 
payment  are  to  be  concurrent  acta  and  are  to 
be  performed  at  the  same  instant  of  time;  a 
completion  of  the  transaction  by  the  execution 
of  a  conveyance  and  the  payment  of  the  con- 
sideration at  the  same  time,  ending  and  closing 
the  matter  by  one  procese;  a  sale  for  the  mon- 
ey in  hand." 

Again,  80  Oye  1187»  says: 

"Payment  can  be  made  other  than  In  mon^. 
if  the  contract  so  proTides  or  the  creditor  con- 
sents thereto  or  acauleaces  therein,  but  not 
etherwlse.** 


The  text  elaborates  the  doctrine  that  pay- 
ment In  cash  means  payment  in  money,  un- 
less the  parties  agree  to  some  other  medium 
of  payment.  Taken  In  connection  with  the 
excerpt  from  Smith  t.  Lewis,  supra,  It  to 
profitable  to  read  the  apptlcatlon  of  the  doc- 
trine by  Mr.  Justice  Eakln  In  Catlln  v. 
Jones,  supra,  to  the  effect  that  In  transac- 
tions of  this  kind  It  Is  sufficient  to  take  them 
to  the  jury.  If  It  be  shown  by  the  evidence 
that  the  purchaser  was  so  sltoated  that  he 
could  promptly  produce  the  cash  to  com- 
plete the  transaction.  It  to  not  enough  that 
he  has  prop«ty  out  of  which  the  money 
could  be  made.  Waiters  v.  Dancey,  23  S.  D. 
481,  122  N.  W.  430,  139  Am.  St.  By.  1071; 
Dent  V.  Powell,  93  Iowa,  711,  61  N.  W.  1043. 
It  Is  required  that  he  be  able  simultaneously 
with  the  delivery  of  the  deed  to  pay  the 
money.  Such  transactions  are  not  done  In 
the  twinkling  of  an  eye.  The  defendants 
ahould  have  time  to  write  their  deed  and 
execute  It.  The  purchaser  should  be  able 
with  similar  promptness  to  furnish  the  mon- 
ey, and  for  the  consummation  of  the  trans- 
action It  is  required  that  It  be  cash. 
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[17,  111  The  court  rejected  an  Instruction 
asked  for  by  the  defendants  In  this  form : 

"If  Morrow  asked  defendants  to  'carry*  a  part 
of  the  amount  owing  to  them;  in  other  words, 
if  be  asked  of  them  that  they  take  only  a  part 
of  what  was  owing  to  them  and  to  w^t  a  time 
for  the  balance  of  It,  and  even  If  defendanta 
were  willing  to  wait  for  a  part  of  the  money  ow- 
ing to  them,  stin  this  was  not  a  compliance  with 
the  terms  of  the  contract  and  does  not  show 
that  Morrow  was  ready,  able,  and  wUlhig  to  pur- 
chase upon  the  terms  specified  in  the  contract. 

There  was  evidence  In  the  record  to  the 
effect  that  some  negotiations  were  had  be- 
tween Morrow  and  the  bank  about  extend- 
ing credit  to  him  In  case  he  purchased.  This 
was  sufficient  to  justify  thto  request.  It  to 
well  supported  by  authority  that  In  present- 
ing the  law  of  a  case  to  the  jury  the  court 
must  instruct  on  the  law  applicable  to  all 
theories  of  the  case  that  aro  supported  1^ 
any  competent  evidence.  Lewis  t.  Craft, 
supra. 

[II]  It  sppears  In  the  record  that  the 
plaintiff  was  denied  the  right  to  show  1^ 
Morrow  why  the  latter  did  not  purdiase  the 
land.  Morrow  would  be  entitled  to  testify 
to  any  breach  of  the  contract,  or  refusal  to 
perform  the  same  by  the  defendants  as  a 
reason  why  he  did  not  purchase  the  land, 
because  they  should  be  charged  by  sndi  a 
reason.  His  own  whim  or  caprice  or  unwill- 
ingness for  which  the  defendants  were  not 
responsible  would  .not  be  material  here.  Al- 
lusion to  this  to  made  in  order  that  contro- 
versy on  that  point  may  not  occur  at  a  fu- 
ture trial. 

For  the  reasons  Indicated,  the  Judgment  to 
reversed,  and  the  cause  remanded  for  a 
new  trIaL 

McBBIDE  and  HABBIS.  33^  concur  in 
the  result 
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8TILWEUL  V.  MoOONALD  et  nc* 

(Snprehe  Court  of  Oregon.    June  8,  lOZL) 

1.  Aninals  «s>26(5)— Replevls  lies  to  saforoe 
agister's  llss. 

Under  Or.  L.  {{  10227,  10229,  replevin  Ues 
to  recover  possession  of  cattle  wrongfully  tak- 
en from  one  who  has  a  right  to  reUin  possea- 
sion  of  them  for  the  satisfaction  of  his  lien  for 
pasturing  them. 

2.  Aslmals  ^26(4)-^lstar's  Hsa  wahrsd  by 
contract 

Under  Or.  U  {  10229,  the  right  to  a  Hen 
for  pasturage  may  be  waived,  and  Is  waived 
and  defeated  by  a  pasturage  contract  provid- 
ing that  the  owner  of  the  cattle  may  remove 
them  from  the  premises  at  any  time  at  hto  op- 
tion. 

3.  Animals  «=»26( 5)— Complaint  bald  aot  to 
show  rescission  of  waiver  ef  agistef's  Ilea. 

In  action  of  replevin  to  recover  possession 
of  cattle,  the  right  to  poaseasim  of  which  was 
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dalmrd  tmder  a  Ucn  tor  parttmige  under  Or. 
I  10S27,  plaintiff  did  not  ahow  aach  perform- 
ance  of  the  pasturare  contract  by  Um  aa  enti- 
tled bim  to  rcBcind  it,  and  tliereby  eecape  the 
effect  of  a  waiver  of  aucb  lien  in  tlie  contract 
where,  fnatead  of  averring  due  performance 
generally,  under  section  88,  he  alleged  merely 
that  be  pastured  the  cattle,  without  stating  bis 
performance  of  other  provisions  of  the  con- 
tract, such  as  luolung  aftor  and  saltins  the  cat- 
tle. . 

4.^  Contraot*  «=>267  —  RMdnlOH  tfnlMl  da- 
faaltlng  party. 
One  may  not  zaadnd  «  contract  so  which 

he  is  In  default. 

5i  Animals  <S=»26(5)  —  Complaint  to  enforce 
agister's  lien  hsid  defaotive  in  desorlblni  oat* 
tie. 

Id  action  of  replevin  to  recover  posseaaion 
of'  cattle,  the  right  to  possession  of  which  was 
claimed  under  a  lien  for  pasturage  under  Or.  L. 
I  10227.  complaint  Md-  defective,  in  that  the 
description  of  the  cattle  was  too  indefinite  to 
support  a  judgment 

In  Banc 

Appeal  from  Ctrcntt  Court,  Union  County; 
J.  W.  Knowles,  Judge. 

Action  by  F.  E.  Stllwell  a^tnst  George  Mc- 
Donald and  wife.  From  judgment  of  dis- 
missal, plaintiff  appeals.  Affirmed. 

Admittedly  the  plaintiff  and  tiie  defmdant 
Uda  McDonald  made  the  following  contract, 
which  they  signed: 

"This  agreement,  made  and  entered  into  this 
13th  day  of  March,  1919,  by  and  between  F.  B. 
Stilwell,  party  of  the  first  part,  of  La  Grande, 
Oregon,  and  Llda  McDonald,  party  of  the  sec- 
ond part,  of  Pendleton,  Oregon,  witnessethL 

"The  party  of  the  flrat  part,  for  and  in  con- 
sideration of  the  sum  of  - $6  per  bead  for  .the 
season  of  1919  for  12S  bead  of  cattle,  com- 
monly Icnown  as  beef  cattle,  and  $4  per  head 
for  125  head  of  cattle,  commonly  knovni  as  stocic 
cattle,  suckling  calves  gratis,  agrees  to  fur- 
nish pasture  for  said  designated  cattle  for  the 
season  of  1919  on  the  ranch  belonging  to  F.  E. 
Stilwell,  commonly  known  aa  the  T.  I*  Bench, 
conaisting  of  about  8,000  acres  about  8  miles 
west  of  La  Grande. 

"Party  of  the  first  part  agrees  to  properly 
look  after  tbe  said  cattle  and  furnish  salt  for 
the  same  during  the  season  of  1919. 

"Party  of  the  second  part  has  the  right  to 
add  ,60  more  head  of  horses  or  catUe  nnder  the 
same  conditions  as  above  stated. 

"Party  of  the  second  part  baa  the  right  to 
remove  any  of  said  cattle  or  horses  from  tbe 
aaid  premises  at  any  time  at  his  option. 

"^e  party  of  the  first  part  hereby  acknowl- 
edges the  sum  of  $300  in  hand  paid,  the  bal- 
ance to  be  paid  the  let  day  of  August,  1910. 

"Tbe  party  of  the  first  part  assumes  no  re- 
sponsibility for  theft  or  loss  of  any  of  said  cat- 
tle or  horses,  while  in  his  possesttion. 

"In  case  the  party  of  tbe  second  part  doea 
not  put  on'  more  than  260  bead,  party  of  the 
flrat  part  agreea  not  to  put  on  mora  than  00  ad- 
^•f>«l  bead  of  stodt. 


*^ted  at  Jm  Grand*,  Oragoo,  tida  IM  diy 
«f  March,  1919;'' 

The  only  allegation  o^  performance  of  tbe 
contract  on  the  part  of  tbe  pUUnttff  U  as 
follows: 

"That  by  virtue  of  ttila  coDtract  th«  plahitiff 
did  pasture  thereon,  and  within  tbe  inclosed 
premises  of  plaintiff,  a  large  number  of  defend- 
ant's said  cattle  during  tbe  said  season,  to  wit, 
about  304  bead  of  which  a  large  number,  to  wit, 
1S2  bead,  were  of  tbe  description  deacrlbed  is 
tbe  said  contract  aa  beef  cattle,  and  that  a 
large  number  thereof,  to  wit,  1S2  bead,  were 
of  the  description  described  In  tha  said  contract 
as  stock  cattie.** 

It  Is  charged  in  the  fourth  amfvded  con* 
plaint  that  by  reason  of  the  pasturage  tbe 
defendants  on  August  1.  1919,  were  Indebted 
to  tbe  plaintiff  In  the  sum  of  91,8m,  of  wUdi 
only  1690  had  been  paid,  leaving  a  balanc* 
of  $678  unpaid.  It  Is  averred  that  tbe  d^ 
fendants  did  not  pay  this  balance  on  At^ost 
1, 1919,  and  that  prior  to  October  11, 1919,  oa 
which  latter  date  tbe  plaintiff  was  pastur- 
ing and  bad  in  bis  possession  152  bead  of 
said  cattle,  he  notified  the  defendants  that— 
'^Id  contract  of  pasturage  was  brokoi  and 
that  he  was  so  holding  possession  of  said 
cattle  ftir  the  purpose  of  securing  bis  Tea< 
sonable  dutrges  for  said  pasturage  and  of  pre- 
serving and  holding  bis  lien  upon  said  cattle 
for  sucb  reasonable  charges  tor  such  pastor' 
age."  The  amount  mratloned  Is  said  to  be  a 
Just  and  reaaonable  charge  for  the  pasturage 
of  the  cattle.  It  Is  tben  alleged  that  on  Octo* 
ber  11,  1919;  In  Dnlon  county,  Or.,  while  the 
balance  of  $678  remained  unpaid,  and  aftar 
notification  by  the  plaintiff  that  he  was  hold- 
ing tbe  cattle  as  under  a  lien,  tbe  defend- 
ants forcibly  and  wrongfully  took  said  cattle 
from  plaintiff's  possession  within  said  coun- 
ty, and  further  that  ever  since  said  time  tbe 
plaintiff  has  been  and  Is  entitled  to  the  Im- 
mediate possession  thereof.  Tbe  cattie  are 
valued  at  $1,200,  and  the  complaint  states 
that  "defendants  still,  at  the  date  of  the 
bringing  of  this  action,  wrongfully  withheld 
and  stlU  withhold  and  retain  In  Union  coun- 
ty. Or.,  said  cattle  from  tbe  poaseaslon  of  said 
plaintiff,  an  to  bis  damage  in  the  warn  itf 
$700.** 

The  circuit  court  sustained  a  general  de- 
murrer to  this  complaint,  and  as  tbe  plaintiff 
refused  to  plead  further  the  action  was  dis- 
missed, wherefore  the  appeal  by  plaintiff. 

George  T.  Cocbran,  of  La  Grande  (Codirau 
&  Bberbard,  of  La  Grande;  on  the  bri^,  tot 
appellant. 

Crawford  ft  Eakln,  of  La  Grande,  for  re- 
spondents. 

BURNETT,  a  J.  (after  stating  fiw  fa^ 
as  above).  [1-4]  Under  section  10227,  Or. 
L.,  "any  person  who  shall  depasture  or  feed 
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any  •  •  •  lire  wiUtA,'*  at  the  request  of 
tbe  owner  or  lawful  possesnor  thereof,  shall 
have  a  Hen  upon  such  property  for  his  Jnst 
and  reasonable  charges  for  the  lahor,  care 
and  attention  he  has  bestowed,  and  tbe  food 
he  baa  furnished,  and  he  may  retain  posses- 
sion of  such  property  until  such  charges  are 
paid.  By  the  following  section,  a  procedure 
for  enforrlng  the  lien  Is  prescribed.  In  sec- 
tion 10229  It  Is  enacted  ^at  "tbe  provisions 
of  tbe  last  three  sections  shall  not  Interfere 
witti  any  special  agreement  of  the  parties." 

rt  may  well  be  conceded  that  replerln  Is 
a  possessory  action  and  that  If  personal  prop- 
erty Is  wrdngfully  takoi  from  one  vho  has 
a  right  to  retain  that  possession  tta  the  aat- 
isfactton  of  a  lien  which  he  has  upon  ttie 
propoty,  he  may  maintain  r^lerln  to  leoor- 
er  that  possession.  Belnstelu  Roberts,  84 
Or.  87.  6S  Pac.  90^  76  Am.  St.  Bep.  684.  U  a 
typical  case  of  this  kind.  It  Is  competent, 
however,  few  parties  to  waive  their  rights  to 
a  lien  under  the  statute.  Indeed,  leglslatlre 
ottmmce  has  been  given  to  this  prlndpla  in 
section  10228;  Or.  U,  It  la  espectally 

provided  in  the  contract  that  tbe  "party  of 
tbe  second  part  has  the  r^t  to  remove  any 
of  said  cattle  or  horses' from  tbe  premises  at 
any  time  at  his  option."  This  clause  defeats 
tbe  rl^t  of  the  plaintiff  to  retain  tbe  pos- 
session of  tbe  cattle,  unless  tbti  «naplalnt 
states  facts  enough  to  warrant  ns  in  disre- 
garding the  contract.  In  other  words.  It  Is 
incumbent  uptai  the  ptalntUT  to  show  not 
only  a  right  to  rescind  tbe  contract,  but  also 
that  It  has  actually  been  resdnded.  The 
plaintiff  does  not  state  gmeratly  that  he  has 
duly  performed  the  contract  on  bis  part,  as 
well  he  might  under  section  88,  Or.  L.,  but 
contents  himself  with  saying  that  he  pastured 
the  cattle.  The  other  clause  of  the  contract, 
to  the  effect  that  he  was  to  look  after  them 
properly  and  furnish  salt  for  them  during  the 
season  of  1019,  receives  no  attention  from  the 
pleader.  No  party  has  a  right  to  an  ac- 
tion on  the  contract  unless  he  blmself 
has  performed  lt>or  has  been  prevented  from 
full  performance  by  some  act  or  default  of 
the  other  party.  By  a  parity  of  reasoning, 
he  has  no  right  to  rescind  a  contract  upon 
which  he  Is  in  default.  By  falling  to  aver  his 
complete  performance  of  the  contract,  the 
plaintiff  does  not  disclose  a  condition  wbidi 
entitles  him  to  sweep  aside  the  contract  and 
regard  it  as  destroyed.  The  clause  relating 
to  the  right  of  tbe  second  party  to  remove 
tbe  stock  from  the  premises  at  any  time  at 
his  option,  remains  unimpaired,  for  all  that 
appeara  In  the  cmnplalnt.  The  cimcln^on  la 
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that  the  defendants  have  a  contractual  right 
to  take  possession  of  the  cattle,  and  hence 
no  wrong  has  been  committed  against  the 
plaintiff  which  be  la  entitled  to  redress  by 
r^levln. 

[I]  Another  objection  to  the  complaint, 
urged  by  the  defendants,  is  that  the  descrip- 
tion of  the  cattle  Is  so  Indednite  as  to  af- 
ford no  foundation  for  a  Judgment.  If  the 
plaintiff  would  recover  a  judgment  In  r^ 
plevin,  he  most  in  his  complaint  formulate 
a  description  of  the  property  soui^t  to  be 
replevined  which  carried  Into  the  judgmrat 
and  thence  into  the  executlrai  will  enable  the 
officer  enforcing  the  writ  to  Identify  the 
chattels.  The  writ  must  .he  founded  upon 
a  vaUd  judgmmt  The  judgment  In  turn 
cannot  be  more  onnpr^ienslve  In  Its  scofW 
than  the  complaint  upon  which  It  la  founded. 
Qullle  T,  Wong  Fook,  IS  Or.  677.  11  Pac,  2n» 
is  a  leading  case  on  the  subject  here  Involved. 
Tho^  the  plalnUff  sought  to  r^Ievin  "68 
bead  of  bogs  on  the  macadamized  road  In  said 
county,  on  the  place  formerly  kept  by  Woog 
Hin  Som."  This  deacE^tlon  wm  diaractnls- 
ed  by  the  court  as  very  Indefinite.  The  T&e- 
diet  however  was  "for  the  Immediate  posses- 
sion of  tiiat  portl(m  of  prop«ty  described  In 
the  coidplaint,  to  wit,  49  hogs."  It  was  there 
held  tbat  the  verdict  was  not  snffldent  to  sup- 
port a  judgment,  owing  to  the  Indeflnlteness 
of  the  description.  Bere,  tbe  complaint 
states  tliAt  the  plaintiff  putured  304  head  of 
cattle.  True  enon^,  he  says  that  152  were 
beet,  and  an  equal  number  stock  cattle; 
but  he  says  that  on  October  11,  the  date  of 
the  taking,  the  plaintiff  had  in  his  possession 
152  head  of  said  cattle.  Whether  this  latter 
number  referred  to  stock  or  beef  cattle  is 
not  stated.  The  description  would  apply 
equally  to  steers,  cows,  yearlings,  two  year 
olds,  or  to  any  other  of  the  cattle  on  a  thou- 
sand bills.  Under  the  authority  of  Qullle  v. 
Wong  Took,  supra,  the  description  Is  so  in- 
deflnlte  as  not  to  support  replevin.  Which 
162  head  of  cattle  out  of  the  larger  number 
of  304  were  Intended  by  the  pleader  cannot 
be  determined  from  the  complaint.  The  de- 
fect in  the  description  therein  contained  Is 
fundamental,  and  unless  the  property  is  so 
described  In  the  Initiatory  pleading  that  one 
taking  the  description  could  be  aMe  to  Identi- 
fy the  property  with  reasonable  certainty, 
the  Judgment  and  the  consequent  writ  would 
be  defective. 

Tbe  demurrer  was  properly  sustained,  and 
the  Judgment  Is  affirmed. 

BBIAN,  J.,  concurs  In  lesnlt. 
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ANDERSON  v.  RICHARDS. 

(Soprcne  Oonrt  of  Oregon.  Jone  8, 19Z1.) 

1.  Adverto  possession  «=>l  10(3)  —  Complaint 
held  to  suffiotently  tllego  that  posseseloi  was 
exclusive. 

In  a  suit  to  quiet  title,  a  complaint  aUe^nf 
that  plaintiff  had  been  and  atfll  was  in  pos* 
seasiott  of  the  premisea  up  to  the  line  fence 
indosing  them,  and  that  hla  poeseaslon  had 
been  at  all  times  and  still  was  open,  notoriooa, 
'oontintioufl,  uninterrupted,  and  adverse  and 
under  claim  of  right  and  color  of  title  thereto, 
as  against  the  whole  world,  sufficiently  showed 
that  the  possession  was  exdnsive  without  di- 
rectly so  alleging. 

2.  Adverse  possession  «e»I06{2)— Bars  action 
to  recover  possession  after  statutory  period. 

Adverse  possession  for  ten  years,  as  pro- 
vided bj  Or.  Laws,  |  4,  is  a  bar  to  an  action 
by  the  owner  to  recover  the  poaaeasion  thereof. 

S.  Adverse  possession  ^13  — Visible,  notori- 
tns,  and  exclusive  possession  under  claim  of 
ownership  to  the  knowledge  of  the  ownei  Is 
essential  to  "adverso  peasasalon." 

To  establish  adverse  iiossesslon  so  as  to 
divest  the  «wner  of  bis  title,  the  evidence  mast 
show  a  possession  visible,  notorious,  and  ex- 
clusive under  a  claim  of  ownerabip  continuing 
for  10  years  and  the  owner  must  have  knowl- 
edge of  SQch  possession  and  claim. 

[Ed.  Note.— For  other  definitlone,  see  Words 
and  Phrases,  First  and  Second  Series,  Adverse 
Possession.] 

4.  Vendor  and  parohaser  «=s>232(l) —Visible, 
notorious,  and  exclusive  possession  oharges 
purchaser  with  knowledge. 

Visible,  notorious,  and  ezduslve  possession 
under  a  claim  of  ownership  is  sufficient  to  put 
a  purchaser  upon  notice  and  charge  him  with 
knowledge  of  sDch  daim. 

5.  Adverse  possession  «=>66(2)  —  May  ripen 
Into  title  though  taken  by  mistake,  but  not 
If  held  without  Intention  of  claiming  beyond 
tme  line. 

Where  a  person  enters  and  occupies  land 
not  embraced  in  bis  title,  dalmhig  it  aa  his 
own,  for  the  statutory  period  of  10  years,  be 
acquires  title  thereto  though  his  entry  and 
possession  wrs  under  a  mistake;  but  if  pos- 
session was  held  under  mistake  or  ignorance 
as  to  bis  true  line,  and  with  no  intention  to 
daim  beyond  the  true  line  when  discovered, 
such  posBession  is  not  adverse,  and  cannot  ripen 
into  a  title  as  against  the  real  owner. 

6.  Adverse  possession  «=)66(l)  —  Immaterial 
who  built  fence  to  which  party  claims. 

Where  a  party  daiming  title  by  adverse 
possession  claimed  and  occupied  to  a  fence,  it 
was  immaterial  that  other  persona  aided  fai 
the  construction  of  the  fence. 

7.  Adverse  possession  ^110(4) —Allegation 
of  title  supported  by  proof  of  adverse  pos- 
•assion  for  statutory  period. 

In  a  suit  to  quiet  titie,'  plalotiff*a  aUegatioB 
of  titie  in  fee  is  supported  by  proof  of  adverse 
posseaaton  for  the  statutory  period. 


8.  Adverse  poaansloa  «aBl06(4)  —  Vaatt  par. 

foot  tItie. 

Adverse  possession  of  real  eatate  for  the 
period  preacribed  by  the  statute  of  UmitatiMi 
vests  a  perfect  titie  in  the  posaesaor  u  against 
the  fwmer  bolder  of  the  title  and  all  the  worii 
and  entities  him  to  all  remedlea  tncUoit  to  pos- 
session under  a  written  conveyance. 

9.  Advene  possession  «bsII4(I)  —  EvMeaes 
held  to  make  prima  faolo  ease  of  pwsosslei 
andor  daim  of  ownership. 

Bvidence  that  plaintiff  and  his  aneestois 
had  been  in  open,  vidhle,  notoriona,  and  ex- 
clusive poaaeasion  of  land  for  10  years,  tiiat  It 

was  endosed  with  a  substantial  fence,  that  an 
orchard  had  been  planted  and  costly  and  perma- 
nent Improvements  conatructed,  and  that  plain- 
tiff bad  treated  the  premises  as  his  own,  made 
a  prima  facie  case  for  plaintiff,  and  raised  the 
presumption  that  his  entry  was  one  of  right  ind 
bis  claim  one  of  ownership,  and  entitled  him  to 
prevail,  in  the  absence  of  any  showing  that  his 
entry  and  holding  were  in  subordination  to 
defendant's  titie. 

10.  Advereo  posseeslon  «=>ll— DopeoA  on  In- 
tent, to  bt  dotemlaeil  by  what  party  has 
dona. 

Adverse  possession  Is  founded  upon  the  la- 
tent with  which  the  occupant  haa  held  posses- 
sion, and  this  intent  is  to  be  determined  Iqr 
what  be  has  done. 

11.  Adverse  possession  ^»43(6>  —  Poaseaslei 

of  ancestor  and  heir  may  be  tacked. 

The  adverse  possession  of  a  party  and  his 
ancestor  may  be  tacked  to  complete  the  bar  of 
the  statute  of  limitations. 

12.  Appeal  and  error  «s»l009(l)— Findings  of 
value  though  not  blading  In  suit  to  quiet  UUe. 

In  a  suit  to  quiet  titie,  the  findings  of  tiie 
trial  judge,  who  beard  the  testimony  and  view- 
ed the  premises  and  the  boundary  fence  involved 
in  the  litigation,  are  of  value  in  the  considera- 
tion of  the  evidence  by  the  Supreme  Court, 
though  not  binding  upon  that  court. 

Ed  banc. 

Appeal  from  Circuit  Court,  Union  County; 
J.  W.  Knowlea,  Jndge. 

Action  by  B.  E.  Anderson  against  Scbn 
Richards.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

This  Is  a  suit  to  quiet  title.  B.  B.  Ander- 
son, plaintiff  and  respondeat,  is  the  owner 
of  lot  6.  and  John  Richards,  defendant  and 
appellant,  is  the  owner  of  lot  7,  In  blo<t  D, 
of  the  townsite  of  Cove.  Union  County,  state 
of  Oregon.  The  plaintiff  alleged  In  tab  com- 
plalnt,  among  other  things: 

"That  plaintiff  has  been,  and  stOt  la.  In  pos* 
session  of  said  premises  up  to  the  line  ffenee 
inclosing  the  same,  and  that  his  poasesaiMi  has 
been  at  all  times,  and  stiU  is,  open,  notorious, 
continuous,  uninterrupted,  and  adverse,  and  un- 
der claim  of  right  and  color  of  titie  thereto  as 
against  the  whole  world.   •   •  • 

"That  plaintiff's  line  fence  Indoatng  Ua  aaid 
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premises  between  defendant'i  said  lot  and  plain- 
tiff's said  lot  and  premlieB  fa  a  food  nbstantial 
fence,  and  bag  been  located  and  maintained 
where  tbe  seme  now  stands  as  the  dividins  line 
between  plaintiff's  and  defendant's  said  lots 
and  premises  unce  tbe  jear  1887. 

'TThat  oii***the8thda7o£  Utrch, 
1920,  •  •  •  the  defendant,  without  tbe 
knowledge  or  consent  of  plaintiff,  wronffully 
and  nnlawfallr  entered  and  trespassed  upon 
plaintiff's  said  premises,  and  tore  down  and 
destroyed  tbe  said  east  line  fence  upon  plain- 
tiff's said  premises,  and  rebuilt  said  line  fence 
in  and  upon  plaintiff's  said  premises  a  distance 
of  some  eight  or  ten  feet,  claiming  title  to  said 
strip  -of  plaintiff's  said  premises,  indnding 
tbe  row  of  cherry  trees,  growing  thereon;  that 
fmmediatelj  thereafter  plaintiff  removed  the 
said  fence  and  rebuilt  and  restored  the  s^d 
fence  <ni  the  east  line  of  hU  premises  to  its 
origiiial  position  thereon. 

*niat  defendant  claims  and  userts  title  to 
said  strip  of  plaintiff's  said  lot  and  premises  on 
the  east  thereof.   •   •   • " 

The  court  heard  the  testinHmy  of  22  wit- 
nessea,  viewed  the  premises,  and  thereafter 
made  the  following  flndiugs  of  fact: 

"That  plaintiff  is  the  owner  In  fee  and  In  pos- 
iSitfon  of  lot  e  is  block  D  of  the  original  tomi- 
site  of  Cove,  Union  county,  Oregon,  together 
with  tbe  buildiDgs  and  improvements  thereon. 

**Tliat  said  premises  are  now,  and  have  been 
since  the  year  1897,  inclosed  with  a  good  sub- 
stsntial  fence;  that  there  is  situate  thereon  a 
good  snbstandal  dwelling  house,  together  with 
good  ontbnildings,  and  that  there  is  growing 
thereon  sbrobbery  and  fruit  trees  which  are  of 
great  value  to  this  plaintiff;  that  plaintiff  has 
been,  and  still  is,  in  posseasion  of  said  prem- 
ises up  to  the  Une  fence  indosing  the  same, 
sod  that  bis  possession  has  been  at  all  times, 
and  still  is,  open,  notorious,  continuous,  unin- 
termpted,  and  adverse,  and  under  daim  of  right 
and  color  of  title  thereto  as  against  the  whole 
world. 

"That  the  defendant  is  the  owner  And  in  pos- 
sessioD  of  lot  7  in  said  block  D  of  said  original 
townsite  of  Cove  adjoining  plaintiff's  said  lot 
and  premises  on  the  east,  and  that  plaintiff's 
line  fence  IndoslDg  the  said  premises,  between 
defendant's  said  lot  and  plaintiff's  said  lot  and 
premises,  is  a  good  substantial  fence,  and  has 
been  located  and  maintained  where  tbe  same 
DOW  stands  as  a  dividing  tine  between  plain- 
tiff's and  defendant's  said  lots  and  premises 
since  the  year  1897;  that  npon  plalntllTs  said 
preiDises  along  and  near  said  dividing  line  fence 
between  plaintiff  snd  defendant,  plaintiff  has 
growing  a  number  of  large  cherry  tree%  which 
are  of  great  valne  to  plaintiff. 

"That  on  or  about  March  8,  1920.  in  the  tem- 
porary absence  of  plaintiff,  the  defendant,  with- 
out tbe  knowledge  or  consent  of  the  plaintiff, 
wrongfully  and  unlawfully  entered  and  tres- 
pawed  npon  plaintiff's  said  premises,  and  tore 
down  and  removed  the  said  east  line  fence  upon 
plaintiff's  said  premises,  and  rebuilt  said  line 
fenee  in  and  upon  plaintiff's  ssld  premises  a  dis- 
tance of  some  eight  or  ten  feet,  claiming  title 
to  tafd  strip  of  plaintiff's  said  premises;  that 
immediately  thereafter  plaintiff  removed  tbe 
said  fence,  •  *  *  and  rebuilt  his  said  fence 


on  the  east  line  of  his  said  premises;  that  the 
defendant  claims  and  asserts  title  to  said  eight 
or  ten  foot  strip  of  plaintiffs  said  lot  on  the 
east  thereof,  and  threatens  to,  and  will  unless 
rebtrained  by  the  order  of  this  court,  again  re- 
move and  destroy  plaintiff's  said  line  fence,  and 
again  rebuild  same  over  and  iqwu  plaintiff's  a^ld 
premises.  *  *  *** 

The  court  otniclnded  u  m  matter  of  U-w^ 

That  tbe  plaintiff  b  entitled  to  a  deaee 
quieting  bis  title  to  said  lot  6  In  block  D  of  the 
original  townrite  of  Cove,  Union  connty,  Oi«- 
gon,  and  that  said  decree  declare  plaintiff  to  oe 
the  owner  in  fee  of  said  lot  and  premises  up  to 
the  fence  where  now  located  on  the  east  side 
thereof,  and  that  said  fence  be  decreed  to  be 
the  tme  line  betwem  plaintiff  and  defendant^ 


A  s  decree  wu  entered  in  accorisnce 
therewith. 

The  defendant  appeals  to  this  coni^  as- 
signing that  the  court  erred — 

**In  overruling  defendant's  objection  to  the 
admission  of  any  tesfeunony  In  the  case  on  the 
ground  that  the  complaint  did  not  state  facta 
Buffident  to  constitute  a  cause  of  suit. 

"In  decreeing  that  the  line  upon  "whldi  the 
old  fence  was  built  and  upon  which  the  f«iea 
now  stands  is  tbe  true  line.  •  •  • 

"In  enjoining  defendant  from  moving  or  at- 
tempting to  move  said  fence. 

"In  allowing  plaintiff  his  costs  and  disburse- 
ments. 

"In  not  finding  and  deeredng  for  defendant, 
and  against  plaintiff,  that  the  strip  of  land  men- 
tioned in  the  complaint  was  within  the  bound- 
aries of  said  lot  7,  and  defendant  the  owner 

thereof." 

H.  J.  Qreen.  of  La  Grande^  for  appellant 
Cravpford  k  Eakln,  of  La  Grande,  tot  re- 
apondoit. 

BROWK,  J.  (after  stating  the  facts  as 
above).  [1]  The  defendant  challenges  the 
sufficiency  of  the  complaint  for  tbe  reason 
that  plalntur  does  not  arar  Id  express  terms 
that  bis  possession  was  axdnslve.  Plaintiff 
alleges: 

"That  he  [plaintiff]  has  been,  and  stUl  Is.  tai 
possession  ^  sidd  premises  up  to  the  line 

fence  inclosing  the  same,  and  that  his  posses- 
sion has  been  at  all  times,  and  still  la.  open,  no- 
torious, continuous,  uninterrupted,  and  adverse, 
and  under  claim  of  right  and  color  of  titie  there- 
to as  against  tbe  whole  world.** 

We  believe  that  tbe  element  of  «clnalTe- 
ness  of  plalntUTs  possession  sufllclentiy  ap- 
pears from  the  use  of  the  w<urds  contained 
In  the  allegation  just  redted. 

It  has  bem-held  that  it  Is  necessary  to  al- 
lege exclusive  possession ;  Alexander  v.  Mey- 
ers, S3  Neb.  773,  61  N.  W.  140.  holding  allega- 
tion of  actual,  opoi,  notorious,  continuous, 
and  adverse  possession  Insnffldent  But  the 
better  rule  Is  believed  to  be^at  the  element 
of  exclusive  possession  may  snfflclHitly  ap- 
pear from  the  use  of  other  words.  1  Stand. 
Bncy.  of  Proced.  p.  628,  dtlng  Jacksm  t. 
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SnodKran,  140  Ala.  S65,  97  SoTitb.  246;  Hes- 
aer  t:  Slepmaim.  3S  Wash.  14,  76  Pac.  296; 
B^IInsham  Bay  L.  Co.  t.  Dibble,  4  Wasb. 
764.  31  Pac.  30;  Eeatoo  t.  Sablett,  109  Ky. 
106,  68  S.  W.  528.  A  pleading  will  be  deem- 
ed snffideDt  Id  alleging  title  by  adverse  pos< 
■essioD  when  it  sball  appear  tberefrom  tbat 
such  possession  was  actual,  open,  notorlona, 
visible.  »dnslTe,  continnona,  and  a nln ter- 
ra pted  for  a  period  of  10  years.  2  G.  J.  259, 
260. 

The  complaint  in  tbe  instant  case  ia  suffi- 
cient It  not  only  pleads  title  by  adverse 
possession,  but  alleges  tbat  tbe  plaintiff  la 
tbe  owner  In  fee  of  tbe  said  premises. 

In  an  opinion  by  Mr.  Justice  Lord  In  Par^ 
ker  V.  Metzger,  12  Or.  407.  7  Paa  618,  the 
following  was  quoted  with  approval: 

"Id  LeffiDgwell  v.  Warren,  2  Black,  005,  the 
Supreme  Court  of  tbe  United  States  says;  The 
lapse  of  time  limited  by  wacb  statutes  not  only 
bars  tbe  remedy,  but  it  extmgniabes  the  right, 
and  vests  a  perfect  title  in  tbe  adverse  holder.* 
So  Id  Sebwd  District  v.  BaisoDt  81  Ue.  884,  tbe 
court  say:  *A  legal  title  Is  eqnidly  valid,  when 
once  acquired,  wbetber  It  be  by  disseizin  or 
by  deed;  it  vesta  the  fee-simple,  altbough  the 
mode  of  proof,  wben  adduced  to  establish  it, 
may  differ.  *  *  *  Wben  tbe  title  is  in  con- 
troversy, it  Is  to  be  shown  hj  legal  proof,  and 
a  coDtiDuooB  disseizin  for  twenty  years  is  as 
effectaal  for  that  purpose  as  a  deed  duly  ex- 
ecuted. The  title  is  created  by  tbe  existence  of 
the  facts,  and  not  by  an  exhibition  of  thwa  in 
evidence.  An  opjen,  notorious,  exduslve,  and 
adverse  possession  for  twenty  years  woold  op- 
erate to  convey  a  complete  title  to  the  plaintiffs, 
as  mudi  so  as  any  written  conveyance.  And 
such  title  is  not  only  an  interest  In  tbe  land,  but 
it  is  one  of  the  highest  character— tbe  absolute 
domioioD  over  it — and  the  appropriate  mode  of 
conveying  it  Is  by  deed.'  See,  also,  Barwick  v. 
Thompson,  7  Term  Rep.  488;  Beckford  v. 
Wade.  17  Vcs.  Jr.  87;  Moore  v.  Luce,  29  Pa. 
St  260;  Lessee  of  Thompson's  Heirs  v.  Green, 
4  Ohio  St  223;  Newcombe  v.  Leavitt  22  Ala: 
631;  Cbiles  v.  Jones,  7  bana,  628." 

To  like  effect  are  tbe  cases  of  Neal  v.  Da- 
vis. 63  Or.  423,  435.  99  Pac  69.  101  Pac.  212; 
Spath  V.  Sales,  70  Or.  269,  141  Pac.  160. 

[2-4]  It  is  tbe  established  law  of  this  state 
that  adverse  possession  for  the  term  of  10 
years,  as  provided  by  section  4,  Or.  L.,  Is  a 
bar  to  the  action  by  tbe  owner  to  recover  tbe 
possession  thereof.  To  establish  adverse 
possession  so  as  to  divest  tbe  owner  of  bis 
title,  tbe  evidence  must  show  a  possession 
visible,  notorious,  and  exclusive,  under  a 
claim  of  ownership,  continnlng  for  10  years, 
and  the  owner  must  have  kDowledge  of  such 
possessloD  BDd  claim;  and  sucb  possession 
and  occupancy  is  sufficient  to  put  a  purchas- 
er from  another  upon  notice,  and  charge  bim 
•  with  knowledge  of  such  claim.  Bohlman  t. 
Coffin.  4  Or.  813 ;  Petrain  v.  Kleman.  23  Or, 
455.  82  Pac.  158;  Exon  v.  Dancke,  24  Or.  110, 
32  Pac.  1046;  Ambrose  v.  Huntington,  84  Or. 
488.  66  Pac.  513 :  McNear  t.  Golstln,  00  Or. 
877.  92  Pac  1075. 


In  Chapman  t.  Dean.  58  Or.  477, 118  Pu, 
164,  it  was  held  by  this  court  that— 

In  order  '*to  acquire  title  by  adverse  pooMt* 
slon  tbe  possession  must  be  hostile,  snder  a 
claim  of  right  actoal,  opoi,  notorioos,  •zda> 
live,  and  continuous. " 

In  Smith  V.  Badnra,  70  Or.  68,  188  Fa& 
107,  this  court  said: 

''Fencing  a  lot  bnOffinf  tbereon,  and  ocenpy* 
ing  it  exdosively  sufficiently  indicates  an  m- 
tention  to  claim  titie  adverse  to  all  tiie  world.' 

In  Qulnn  r.  Willamette  Pulp  &  Paper  Ok. 

62  Or.  549,  054.  128  Pac.  1.  8.  Ur.  Jutlct 
Bean  said: 

"What  is  an  adverse  and  excloalve  posset- 
sioo  depends  very  much  on  the  ctiaracter  of  tba 
land  and  the  purposes  for  which  it  is  adsptt^ 
•  •  *  hitended,  and  •  *  •  used." 

To  like  effect  Is  1  It  O.  L.  p.  694.  par.  & 
It  was  said  In  City  of  Sllverton  t.  Bimn, 

63  Or.  418,  423.  128  Pac.  45,  47: 

"The  possession  of  land  may  be  shown  by  th« 
evidence  of  different  modes  of  possesaioo,  sodi 
as  iudosure,  the  erection  of  buildings,  or  other 
improvements,  or  in  any  way  that  deariy  uhB- 
cates  an  exdusive  appropriation  of  the  land  if 
the  person  daiming  to  hold  it" 

[S]  In  a  numbor  of  cases  this  oonrt  bu 
held  that,  where  a  person  enters  and  o^ 
cuptes  land  not  embraced  In  bis  title,  dalm* 
Ing  it  as  his  own  for  the  statutory  period  <a 
10  years,  he  acquires  title  thereto,  though  his 
entry  and  poraession  was  under  a  mistake 
Caufleld  Clark.  IT  Or.  474,  21  Pac.  443. 11 
Am.  St  Rep.  846;  Ramsey  t.  Ogden.  23  Or. 
350,  81  Pac.  778;  Rowland  v.  Williams.  23 
Or.  515.  620,  32  Pac.  402;  Sommer  v.  Oomp- 
ton.  52  Or.  173,  180..  96  Pac  124,  1065;  Dun- 
nlgan  r.  Wood,  58  Or.  119.  112  Pac.  631; 
Moore  T.  Fowler.  58  Or.  292,  205,  114  Ptc: 
472;  Parker  v.  Wolf,  69  Or,  447,  138  Pac. 
4C3.  However,  If  the  evidence  shows  that 
possession  was  held  under  mistake  or  lgno> 
ranee  as  to  his  true  line,  and  with  no  Inten- 
tion to  claim  beyond  the  true  line  wben  dis- 
covered, such  possession  is  not  advise,  and 
cannot  ripen  into  a  title  as  against  tbe  real 
owner.  King  v.  Brigham.  19  Or.  . 670,  25  Pat 
150;  Caufleld  V.  Clark,  supra. 

[6]  There  Is  testimony  tending  to  sboir 
that  others  than  Anderson  or  his  predeces- 
sors aided  In  tbe  construction  of  tbe  line 
fence.  This  does  not  affect  the  case  one  way 
or  the  other.  -It  was  h^  tn  Sommer  v. 
Compton,  supra,  that— 

"If  a  fence  Is  used  as  a  boundary  it  Is  bn* 
material  who  constracted  it;  the  qaesUoD  li 
whether  the  party  claiming  adverse  poaseseioD 
claims  and  continues  to  occupy  it;  tbe  bur 
den  of  proving  adverse  possession  Is  upon  blia 
wbo  dalms  tbe  benefit  of  it  Shoffleten  v.  Nd< 
son,  2  Sawy.  640,  Fed.  Cas.  No.  12822;  Oaid- 
ner  v.  Wright  49  Or.  628,  91  Pae.  286;  Alt* 
Bcbul  T.  Casey.  4S  Or.  18%  70  Fae.  1068." 
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[7]  AnderBoa'a  allegation  of  ft  title  In  fee 
is  supported  by  proof  of  adrerse  poasesslon 
for  the  statutory  period.  Neal  t.  Davis,  S3 
Or.  423.  99  Pac.  69.  101  Pac.  212. 

[1]  Adverse  possession  of  real  estate  for 
the  period  prescribed  by  the  statute  of  limi- 
tations vests  a  perfect  title  in  the  possessor 
as  against  the  former  holder  of  the  title  and 
all  the  world,  and  we  have  seen  that  he  is 
entitled  to  all  remedies  which  are  Incident 
to  possession  under  written  titles.  The  title 
\p  created  by  the  existence  of  the  facts,  and 
not  by  an  exhibition  of  them  in  evidence. 
An  open,  notorious,  exclusive,  and  adverse 
possession  for  ten  years  will  operate  to  con- 
vey a  complete  title  to  the  plaintiff  as  much 
as  any  written  conveyance.  Parker  v.  Met£> 
ger,  12  Or.  407,  7  Faa  618;  Mitchell  T.  Camp- 
beU.  19  Or.  198,  24  Pac.  466 ;  Joy  t.  Stump, 
14  Or.  361,  12  Pac.  VZd  ;  Thomas  T.  Spencer. 
66  Or.  361.  138  Pac.  822;  Spath  r.  Sales,  70 
Or.  269,  273,  141  Pac.  160. 

[I]  Anderson  proved  that  be  and  his  an- 
cestors had  been  In  op^  visible,  notorious, 
and  exclusive  possession  of  the  land  within 
his  Inclosure  for  a  period  of  more  than  10 
years;  that  the  land  was  Inclosed  with  a 
substantial  fmce;  that  an  orchard  bad.  been 
l^anted  thereon  and  bad  borne  fruit  for 
many  years;  that  costly  and  permanent  im- 
provements had  been  constructed,  and  that 
plaintiff  had  in  all  things  treated  the  premis- 
es wttbln  his  inclosure  as  his  own.  This 
evidence  made  a  prima  fade  case  for  the 
plaintiff,  and  raised  the  presumption  that 
his  entry  had  been  one  of  right,  and  his 
claim  one  of  ownership;  and  the  defendant 
failing  to  show  that  such  entry  and  holding 
had  been  in  subordination  to  bis  title,  or  to 
the  title  of  thcae  under  whom  be  held,  then 
plaintiff  rlghtfally  prevailed  over  defendant. 

[1I>11]  Adverse  possession  la  founded  up- 
on the  intent  with  which  the  occupant  has 
held  possession,  and  this  Intent  Is  to  be  de- 
tenolned  \ty  what  he  has  'done.  Rowland  r. 
^llams,  supra.  The  posses^m  of  Ander- 
son and  his  ancestor  may  be  tacked  to  com- 
plete the  bar  of  the  statute  of  limitations. 
There  Is  no  break  or  Interruption  In  the  pos- 
sesion for  a  period  of  10  years.  Ander> 
son's  possession  Is  connected  with  that  of 
his  predecessor,  and  the  whole  la  a  continu- 
ous possession.  Rowland  v.  Williams,  su- 
pra. 

[12]  In  the  bearing  of  this  case  la  the 
court  below  the  trial  Judge  heard  the  testi- 
mony of  the  witnesses,  viewed  the  premises 
and  the  boundary  fence  Involved  In  this  liti- 
gation, and  his  findings  of  fact,  while  not 
binding  upon  this  court,  are  of  value  in  our 
consideration  of  the  evidence. 

In  the  case  of  Tucker  v.  Elrkpatrick,  86 
Or.  677.  169  Pac.  117,  Mr.  JusUce  McCam- 
ant.  In  expressing  the  <^iilon  of  this  court, 
wrote: 


'^e  first  question  to  be  determined  on  thli 
record  is  one  of  fact.  The  testimOBj  ii  ir- 
reconcDable  on  the  vital  qaestion  of  whether 
the  contract  was  made  as  alleged.  The  lower 
coart  saw  the  witnesses  and  beard  tiieir  testi- 
mony; Us  opportunities  for  determiniDg  tbe  Is- 
sae  of  fact  arising  on  this  conSicttog  testimony 
were  better  than  oars  and  great  respect  is  doe 
to  his  findings.  Scott  v.  Hubbard.  67  Or.  498, 
505  (136  Pac.  663);  Huriburt  v.  Morris,  68 
Or.  259,  272  <1S5  Pac.  531) ;  Ooff  v.  Kelsey*  78 
Or.  337,  348  (153  Pac.  103);  Shane  T.  Gordon. 
84  Or.  627,  680  (16B  Pac.  1167)." 

Finding  no  wror  In  tbe  record,  tbls  casa  Is 
affirmed. 

BBNBON.  J.,  not  sitting. 


(82  OU.  118) 

CITY  OF  CLAREMORE  V.  SOUTHWEST- 
ERN SURETY  INS.  CO.    (No.  10155.) 

(Supreme  Court  of  Oklahoma.  May  31,  1921.) 

(ByUahiu  hy  the  Court.} 

I.  Trial  <^(4I— Where  defendant  fails  to  re- 
but plaistlffs'  case,  verdict  should  be  directed. 

Where  the  evidence  Introduced  by  the  plain- 
tiffs makes  out  the  plaintiffs*  ease,  and  the  de- 
fendant introduces  do  evidence  to  rebut  it,  the 
court  should  instruct  a  verdict  for  plaintiffs. 

Z  New  trial  «=965— Grant  of  sew  trial  after 
directlen  «f  vsrdlet  held  error  with  rsspaet  t« 
qaestlos  of  law. 

Where  a  surety  company  signs  as  surety  a 
mainteuance  bond  for  a  paving  contractor, 
which  bond  contains  the  following  stipulation: 
"Whereas,  the  New  State  Paving  &  Construc- 
tion Company  having  guaranteed  under  the  con- 
tract with  the 'city  of  Claremore,  dated  the  5th 
day  of  July,  1910,  that  the  asphalt  macadam  de- 
scribed in  said  contract,  for  tbe  consideration 
and  under  the  eondib'ons  therein  mentioned, 
shall  be  constructed  vrith  such  materials  and  la 
such  manner  that  the  same  shall  endure  for 
a  period  of  five  years  from  and  after  the  com- 
pletion and  acceptance  of  the  same,  and  shall 
be  maintained  by  tbe  party  of  the  first  part  at 
its  own  expense,  free  from  any  and  all  failurea 
and  breaks  during  said  period:  Now,  therefore, 
if  said  pavement  sball  endure  for  a  period  of 
five  years  from  and  after  the  completion  and 
acceptance  thereof,  and  shall  be  maintained  by 
thf  party  of  tbe  first  part  at  its  own  expense, 
free  from  any  and  all  failures,  breaks,  and  im- 
perfections during  said  period  of  five  years,  as 
herein  provided,  then  this  obligation  sbnll  be 
void,  otherwise  to  be  in  full  force  and  effect." 
And  after  tbe  expiration  of  the  five  years  the 
city,  OS  beneficiary  in  the  bond,  commenced  an 
action  to  recover  the  full  penalty  in  the  bond, 
and  its  petition  sufficiently  charged  a  breach 
thereof,  and  the  surety  company  admitted  the 
execution  of  the  bond  and  Uiat  tbe  same  had 
been  breached,  and  the  uncontradicted  testi- 
mony of  tbe  plaintiff  condusively  showed  that 
sucb  breach  bad  resulted  in  damages  to  the 
ci^  in  on  amoont  far  is  excess  of  tiie  amoont 
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9t  tbe  penalty,  and  the  defendant  demurred  to 
tbe  evidence  of  the  plaintiff  and  moved  for  an 
Inatmcted  verdict  in  ita  behalf,  which  waa  over* 
ruled  by  the  eonrt;  and,  the  defendant  declining 
to  offer  any  testimony,  tbe  court  instructed  the 
jury  to  retam  a  verdict  in  favor  of  the  plain- 
tiff, which  verdict  was  returned,  and  upon  which 
tbe  court  accordingly  rendered  judgment,  and  \ 
the  defendant  thereafter  filed  its  motion  tor  a 
new  trial,  which  was  sustained  by  the  court, 
and  tbe  verdict  and  judement  were  set  aside, 
from  which  latter  order  the  plaintiff  appeal- 
ed, ffeld:  (a)  That  under  the  record  the 
iriaintiff  waa  entitled  to  have  tbe  judgment  ren- 
dered in  its  favor  that  was  rendered;  (b)  that 
the  trial  court  materially  erred  with  respect  to 
a  pure,  simple,  and  unmixed  question  of  law 
in  granting  a  new  trial;  (c)  that  the  judgment 
of  the  trial  court  granting  a  new  trial  be  re- 
versed, and  the  cause  remanded,  with  directions 
to  the  trial  court  to  set  aaide  the  judgment  ap- 
pealed from,  leaving  the  judgment  In  favor  of 
the  plaintiff  intact. 

Appeal  from  District  0)iirt,  Bogers  Coun- 
ty; W.  J.  (^pbell.  Judge. 

Action  bf  the  City  of  Gluemore  against 
the  Southwestern  Surety  Insurance  (Compa- 
ny. Judgmrat  for  plaintiff  waa  set  aside, 
and  It  appeals.  Bev«ned  and  remanded, 
with  directions. 

L.  S.  Bobson,  of  Claremore,  for  plaintiff  In 
error. 

Fred  P.  Bronson  and  Glenn  Alcoro,  both 
at  Muskogee,  tar  defendant  In  error. 

JOHNSON,  J.  The  dty  of  Glar»nore.  a 
municipal  corporation,  hereinafter  called  the 
plaintiff,  commenced  this  action  In  tbe  dis- 
trict court  of  Rogers  county  to  recover 
against  the  defendant.  Southwestern  Surety 
Insnraoce  Company,  a  corporation,  upon  a 
Mutractor's  maintenance  bond  signed  by  the 
defendant  as  surety  given  to  indemnify  tbe 
plaintiff  against  defects  in  certain  blocks  of 
paving  constructed  by  the  New  State  Pav- 
ing ft  Construction  Company  under  a  con- 
tract with  the  city  for  a  period  of  Ave  years, 
the  amount  sued  for  being  $4,381.67. 

After  the  Issues  joined,  tbe  cause  was  tried 
to  a  Jury,  and  resulted  in  a  verdict  and  Judg- 
ment in  favor  of  the  plaintiff  for  the  amount 
sued  for.  Thereafter  the  defendant  filed  a 
timely  motion  for  a  new  trial,  which  was 
sustained  by  the  court,  and  Judgment  was 
pet  aside,  and  from  the  Judgment  of  the  cobrt 
auatalning  the  defendant's  motion  for  a  new 
trial  and  setting  aside  verdict  and  Judgment 
in  favor  of  the  plaintiff  the  plaintiff  has  reg- 
ularly commenced  this  proceeding  In  error. 

The  record  discloses  that  at  the  close  of 
the  plaintiff's  testimony  the  defendant  de- 
murrfHl  to  the  same  and  moved  for  an  in- 
atmcted verdict  in  favor  of  the  defendant, 
which  being  overruled  by  the  court,  the  de* 
feodant  declined  to  offer  any  testimony. 
Thereupon  the  court  instructed  the  jury  to 
return  a  verdict  In  fAvor  of  tbe  plalntUI  tor 
tb»  amount  sued  for. 


The  record  discloses  that,  when  the  court 
overruled  the  defendant's  demurrer  to  the 
evld^ce  and  motion  for  instructed  verdict, 
the  following  proceedings  were  bad: 

**By  the  Court:  Mr.  Alcom,  Is  there  a  qnes- 
tion  of  fact  in  this  case  for  a  Jury  to  pass  Dpoi 
at  this  time  under  the  conations  of  this  reeord, 
thst  yon  know  of? 

"By  Mr.  Alcom:  If  your  honor  has  not  err«d 
in  the  admission  of  testimony,  and  I  must  u- 
aume  that  you  have  not,  there  seema  to  me 
to  be  but  little  controversy  as  to  the  facts. 

"By  the  Court:  The  testimony  of  this  expert 
—yon  have  saved  your  point;  you  got  your  rec- 
ord on  it.  If  it  is  of  no  nJue,  yon  are  enti- 
tled to  a  verdict. 

"By  Mr.  Alcom:  If  it  is  of  no  value,  we  are 
entitled  to  a  verdict,  and  your  honor  has  re- 
fused to  grant  that  and  overruled  our  demurrer. 
If  it  is  any  value,  he  has  sworn  under  his  sol- 
emn oath  that  damages  amount  to  $7,100i  coif 
siderable  in  eznss  ot  the  amount  paid  tor  and 
more  than  the  amonat  ot  the  bond.  I  don*t  cart 
to  argue  this  case. 

"By  the  Court:  I  don't  know  itf  any  contro- 
verted question  in  It. 

"By  Mr.  Alcom:  I  don't  care  to  go  on  ree- 
ord at  this  time  as  saying  there  is  no  contro- 
versy. There  is  some  facta  here,  but  1  leivs 
that  solely  to  your  honor  to  do  as  you  care  te 
with.  I  don't  know  whether  th«y  will  tak  for 
an  inatmcted  verdict** 

■rhe  dpfen(iant's  motion  for  new  trial  con- 
tained all  the  statutory  grounds,  and  also 
a  motion  was  filed  hy  the  defendant  for  jcdg^ 
ment,  notwithstanding  the  verdict  The 
court  suFtained  the  defendant's  motion,  bnt 
asslfmed  no  reason  therefor. 

Counsel  for  both  parties  In  their  brief  re- 
fer to  the  oft-announoed  rule  of  this  conrt 
"that  in  the  matter  of  granting  a  new 
trial,  the  discretion  of  the  trial  court  is  v«7 
wide,"  and  "that  its  action  In  doing  so  will 
not  be  set  aside  on  appeal  unless  It  clearly 
appears  that  In  granting  a  new  trial  It  bu 
taken  an  erroneous  view  of  some  pure,  un- 
mlxed  question  of  law,  and  that  this  er- 
roneous view  resulted  In  the  order."  St.  I* 
A  S.  F.  By.  Co.  v.  Wooten.  87  OkL  244.  132 
Pac.  479 ;  National  Eefrlgerator,  etc.,  Oo-  v. 
Elsing,  29  Okl.  334,  116  Pac.  790;  Stapleton 
v.  O'Hara,  33  OkL  79,  124  Pac.  65;  Jamleson 
V.  Classen  Co.,  83  Okl.  77,  'l24  Pac  67 ;  Ard- 
more  Lodge  t.  Dawson.  S3  OU.  87,  13< 
Pac.  66. 

This  mie  has  never  been  departed  frm 
by  this  court,  and  been  reannounced  and  le- 
Iterated  in  at  least  a  score  of  later  cases 
than  tbe  ones  dted  supra. 

In  the  case  of  Byers  t.  Ingraham,  51  OU. 
440, 151  Pac.  1061,  the  third  paragraph  of  the 
syllabus  Is  as  follows: 

"Where  certain  facts  in  issoe  hi  a  caoae  are 
establlsbed  by  uncontroverted  teatimoDT,  it  is 
not  necessary  for  the  trial  court  to  submit  audi 
facts  to  the  Jury  tor  finding,  and  it  is  not  error 
for  the  conrt  to  tell  the  jury  that  sud  ftco 
are  established  and  to  announce  tbe  lav  appB- 
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etble  to  sncta  facts  and  to  dlnet  the  J11T7  to  And 

■ccordinsly." 

[11  And  again  in  the  case  of  Hamilton  t. 
Blakeney.  165  Pac.  141.  this  coart  said: 

"When  plalotlff  faitroducea  Bnffident  evidence 
to  prove  hia  ease,  and  defendant's  evidence  does 
not  conflict  tberewitb, '  or  when  tbe  evidence  of 
defendant,  together  with  all  legitimate  Infer- 
ences in  its  favor,  fails  to  present  a  defense, 
the  court  should  direct  a  verdict  for  the  plain; 

tar." 

See  Homeland  Kealtr  Co.  t.  Robison,  S9 
Okl.  595,  139  Pac.  685;  Cocbrell  v.  Schmltt. 
20  Olil.  207,  94  Pac.  621.  129  Am.  St.  Rep. 
737,  10  Ann.  Cas.  56;  Moore  T.  Leigh-Head 
Co.,  48  Okl  228.  149  Pac.  1129.  The  latter 
rule  Is  equally  as  well  established  by  the 
dedslons  of  this  court  as  the  former. 

As  before  stated,  tbe  defmdant  offered 
no  testimony  upon  ttie  (rial,  and  counsel  for 
the  defendant  say  In  tb^  Inrief : 

"Tbe  record  In  this  case  discloses  only  two 
real  issnes  of  fact,  as  we  point  out  above:  (1) 
Was  there  a  breach  of  tbe  defendant's  bond? 
(2)  What  was  tbe  amonnt  of  damages  snstain- 
ed  by  tbe  plaintiff  by  reason  of  that  breach? 
For  the  purpose  of  this  brief,  it  may  be  admit- 
ted by  tbe  defendant  that  tbere  was  a  breach 
of  tbe  maintenance  bond  sued  upon,  tbas  leav- 
ing the  second  issue  raised  at  tbe  trial,  and 
tbe  qneations  arising  therefrom,  for  the  deci- 
sions of  this  court.  Tbe  defendant  will  there- 
fore  confine  Its  argameate  to  such  questions 
in  an  effort  to  show  that  the  trial  'court  prop- 
erly granted  its  motion  for  a  new  trial,  and  that 
the  ruling  of  that  court  should  not  be  dis- 
turbed.'* 

[2]  Counsel  for  defendant  then  argues  only 
two  propositions  in  his  brief:  First,  the  rul- 
ing of  the  trial  court  in  sustaining  defend- 
ant's motion  for  a  new  trial  i^ould  be  up- 
held unless  clearly  erroneous;  second,  the 
trial  court  erred  on  questions  of  law  on 
the  trial  of  this  cause,  and  the  motion  for  a 
new  trial  was  pn^rly  sustained  on  any  or 
all  of  tbe  grounds  for  a  new  trial  set  forth 
in  paragraphs  5,  6,  7.  9,  10,  11,  12.  and  13 
In  defendant's  motion  for  a  new  trial,  and. 
after  citing  tbe  authorities  supra,  argues 
In  his  brief  that  the  judgment  rendered  in 
favor  of  the  plaintiff  was  ernmeous  because 
the  plaintiff  failed  to  prove  any  damages. 

The  record  does  not  support  this  contention 
of  counsel,  but,  on  tbe  other  band,  the  proof 
was  clear  and  nncontradicted  that  the  cost 
of  repairing  the  blocks  of  paving  would  be 
fiir  in  excess  of  the  amount  sued  for  and 
recovered.  It  being  clear  from  tbe  record 
and  from  the  admission  of  counsel  In  his 
brief  that  tbe  only  question  we  have  for 
cmsideratlon  on  this  appeal  Is  as  to  wheth- 
er or  not  the  plaintiff  proved  the.  amount 
of  iamageB  for  which  it  obtained  Judgment, 
and,  the  uncontradicted  testimony  of  the 
plaintiff  showing  conclusively  that  to  repair 


the  defects  In  the  parii^  to  conform  with 
the  plans' and  spedflcatlons  of  the  ccmtractor 
would  hare  cost  at  the  end  of  the  five-year 
period  for  wbldi  the  maintenance  bond  was 
given,  to  wit,  July,  191B.  fitr  In  excess  of 
the  amonnt  of  the  Ju^ment,  we  entertain 
no  doabt,  and  It  Is  manifest  from  tbe  rec- 
ord, that  tbe  trial  court  erred  as  a  matter  of 
law  In  setting  aside  the  Jadgmnit.  The  de- 
fendant surety  company  admitted  that  it 
signed  tbe  bond  as  surety,  and  its  counsel  In 
their  brief  admitted  that  there  bad  been  a 
breach  of  the  bond,  and.  as  plalntifTs  proof 
condnslvely  showed  that  it  bad  been  dam- 
aged in  an  amount  greatly  in  excess  of  tbe 
amount  of  the  Judgment,  It  is  dear  from 
the  record  that  it  was  entiUed  to  have  the 
Judgment  rendered  in  Its  favor  that  was  ren- 
dered. In  these  circumstances  It  la  dear  to 
us  that  It  would  be  manifestly  unjust  to  tbe 
plaintiff  to-be  put  to  the  delay  and  expense  to 
again  try  the  case,  and  that  the  Judgment 
of  the  trial  court  granting  a  new  trial  was 
erroneous,  and  Is  not  supported  by  taw. 

The  Judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  set  aside  the 
Judgment  so  rendered,  leaving  the  Judgmrait 
of  the  trial  court  in  farw  of  tbe  plaintiff  in- 
tact 

HARBISON.  0.  J.,  and  EimNQ,  KBN- 
NAMEB,  and  MILLEB,  JJ.,  coocur. 


(82  Okl.  US) 
CONTINENTAL  REFINING  CO.  ¥. 
HELTON.   (No.  I0I8S.) 

(Supreme  Oonrt  of  Oklahoma.  May  81, 19Z1.) 

(8i/Uabtu  hv  <A«  Court.) 

Appeal  and  error  «=9)00l (I)— Verdict  top- 
ported  by  eompetent  evidence  not  distarbed. 

In  a  civil  action  triable  to  the  Jury,  where 
there  Is  competent  evidence  reasonably  tending 
to  support  the  verdict  of  the  jury,  and  00  prej- 
udicial errors  of  law  are  shown  in  the  instmc- 
tiona  of  the  court,  or  its  ruling  on  law  ques- 
tions presented  during  tbe  trial,  the  verdict  of 
the  Jury  will  not  be  disturbed  on  appul. 

Error  fnnn  District  Court,  Greek'  County ; 
Gaylord  B.  WUcox,  Judge. 

Action  by  J.  A.  Helton  against  tbe  Con- 
tinental Reflning  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed. 

Cheatham  ft  Beaver,  ot  Brlstow,  tor  plain- 
tiff In  error. 

J.  A.  Watson,  of  Bristow,  and  a  B.  Rock- 
wood,  ot  Sapulpa,  for  defendant  In  ertw. 

JOHNSON.  3.  This  Is  an  appeal  from 
the  superior  court  of  Creek  ooooty,  Hml 

Gaylord  R.  WUcox,  Judge. 
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7.  A.  Helton,  aa  plaintiff,  commenced  an 
action  In  the  superior  court  of  Creek  county 
August  31,  1917,  against  the  GontlDental 
Refining  Company,  a  corporation,  defendant, 
to  recover  damages  for  the  pollntion  of  a 
stream  or  water  course  known  as  Sand 
creek.  The  cause  was  tried  to  the  court 
and  Jury,  and  resulted  In  a  verdict  and 
Judgment  In  favor  of  the  plaintiff  In  the  sum 
of  $1,000,  to  reverse  which  this  proceeding 
In  error  was  regularly  commenced. 

For  convenience,  the  parties  will  herein- 
after be  referred  to  as  plaintiff  and  de- 
fendant, respectively,  as  they  appeared  In  the 
trial  court. 

The  plaintiff  alleged  In  his  petition  that 
be  was  the  owner  of  the  160  acres  of  land 
described  In  his  petition  and  that  Sand 
creek  traversed  his  land  for  a  distance  of 
about  one  mile,  and  charged  that  the  defend- 
ant, in  June,  1915,  began  tbe  operation  of  a 
refinery,  whl^h  was  located  upon  tbe  banks  of 
the  said  stream'about  one  mile  distant  from 
the  said  land  of  the  plaintiff,  and^hich  said 
refinery  was  located  In  said  stream  above 
the  said  land  of  plaintiff,  and  that  the  de- 
fendant, in  Its  process  of  refining  oil  at  its 
said  refinery,  continuously  thereafter  drain- 
ed and  allowed  to  fiow  into  satd  stream  the 
waste  water  and  poisonous  substance  from 
said  refinery,  the  chemical  properties  of 
which  are  unknown  to  the  plaintiff,  and 
which  has  polluted  and  continues  to  pollute 
the  said  stream  to  the  great  damage  of  the 
plaintiff. 

The  plaintiff  alleged  that  ha  used  the  said 
farm  as  a  stock  farm,  keeping  a  large 
□umber  of  brood  mares  and  cows  for  breed- 
ing purposes  upon  his  said  farm,  and  also 
kept  young  stock  and  other  stock  for  profit, 
which  realized  a  good  and  handsome  Income 
to  the  amount  of  more  than  $1,000  per  year 
clear  profit  to  the  said  plaintiff.  But,  since 
the  pollution  of  said  stream  by  the  wrongful 
acts  of  the  defendant  company,  the  plaintiff 
has  been  forced  to  give  up  hia  said  farm 
for  the  uses  and  purposes  of  a  stock  farm 
on  account  of  the  water  of  said  stream 
being  polluted'  as  above  stated,  being  dan- 
gerous to  the  live  stock,  and  also  said  water 
had  the  effect  of  causing  the  mares  and  cows 
that  drank  tbe  aaid  polluted  water  when 
upon  the  said  farm  of  the  plaintiff  to  become 
barren,  and  tbe  said  cows  and  mares  wmild 
no  longer  breed  and  raise  colto  and  calves, 
to  the  damage  of  the  plaintiff,  and  that,  on 
aoconnt  of  Qie  poUnted  atream  of  water 


above  stated,  the  valne  of  the  land  of  the 
plaintiff  has  dlmfnished,  and  the  rental  valm 
of  said  premises  has  diminished. 

The  forcing  was  the  basis  of  his  dam- 
ages, and  he  sued  to  recover  the  sum  of 
$8,000.  The  defendant  Joined  issue  by  its 
answer,  consisting  of  a  general  denial 

The  defendant's  petition  la  oror  states 
seven  grounds  of  error:  (1)  OvermllDg  the 
motion  for  a  new  trial;  (2)  overruling  tbe 
demurrer  to  the  plaintiff*a  evidence;  tlu 
third  allegation  of  error  is  abandoned;  (4) 
the  giving  of  Instructions  numbered  3  and  4; 
(5)  the  refusal  to  give  defendant's  requested 
Instructions  numbered  1,  2,  and  8. 

We  have  examined  the  entire  record  In 
the  case,  and  from  such  examination  we 
have  concluded  that  there  la  no  merit  U 
the  defendant's  appeal,  for  the  reasons  that 
there  is  competent  evidence  reasooabty 
tending  to  sui^ort  the  verdict  at  tbe  }aij, 
and  the  amount  thereof,  and  the  OfHoplalat 
of  the  defendant  as  to  tbe  receiving  and  ex- 
clusion of  evidence  over  Its  objecticm,  and 
giving  and  refusing  Instructions,  did  not 
constitute  error,  for  tbe  reason  so  (rften 
announced  by  this  court  that,  "In  a  dvU 
action,  triable  to  the  jury,  where  there  la 
competent  evidence  reascmably  tending  to 
support  tbe  v«^ct  ot  the  jury,  and  no  prej- 
udicial errors  of  law  are  shown  in  Bie  ht* 
structiona  of  the  court,  or  Its  mllng  on  law 
questions  presented  during  the  trial,  the 
verdict  and  finding  of  the  Jury  will  not  be 
disturbed  on  ai^al."  McCoy  t.  Wosika,  IS 
Okl.  3,  180  Pac.  967 ;  Bunker  v.  Harding  et 
aL.  174  Pac  749;  Blasdel  et  aL  v.  Qower, 
173  Pac.  644 ;  Shawnee  Nat  Bank  v.  Pool, 
167  Pac.  994;  Chicago,  R.  L  ft  P.  By.  OKk  t. 
Pruitt,  170  Pac.  1143. 

The  record  presents  a  case  where  the  evi- 
dence was  clearly  in  conflict,  but  the  plain- 
tiff supported  bis  cause  by  competent  erl- 
deuce,  which,  for  tbe  most  part,  was  dis- 
puted by  the  testimony  of  the  defendant 
Tbe  court  fairly  submitted  the  cause  to  tbe 
Jury,  and  the  rulings  of  the  court  on  tbe  ad- 
mission of  evidence  were  not  prejudicial  to 
the  defendant,  and  It  Is  evident  that  tbe 
jury  believed  the  testimony  of  the  plalntUPe 
witnesses,  and,  under  the  same,  the  a  mo  ant 
of  tbe  verdict  Is  not  excessive;  and  for  thess 
reasons,  and  under  the  authorities  dtsd,  tin 
judgment  is  therefore  affirmed 

HARRISON.  O.  J.,  and  mjrOfQ,  HZLLIA 
and  KENNAMiEBB,  JJ.,  conau. 
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PRODUCERS'  SUPPLY  CO.  v.  MAPLE 
LEAF  OIL  CO.   (No.  10132.) 

(Bupreue  Court  of  Oklahoma.  May  31.  1921.) 

(aifUdhma  bg  the  Oo«r«.j 

1.  Ludlord  aid  tauurt  ^142(7)— Meaiira  of 
damages  for  Inlnry  to  loaaehold  estate  stated. 

Tbe  measure  of  damages  for  Injury  to  a 
leasdiold  estate  is  the  difference  in  the  market 
Talue  immediately  before  and  after  tbe  injury, 
oabject  to  the  qaalificationg  that,  if  such  prop- 
erty as  may  be  destroyed  or  removed,  although 
it  is  a  part  of  tbe  realty,  hae  a  value  without 
reference  to  the  soil  on  which  it  stands  or  out 
of  which  it  grows,  a  recovery  may  be  for  the 
TSlno  ot  tba  thinr  destroyed  or  removed,-  and 
nut  for  the  difference  in  the  valae  of  the  land 
or  leasehold  before  and  after  such  destruction 
or  injury. 

2.  Miaos  sad  miasrals  ^»6I— (■  actios  for 
damagaa  to  estate  usdor  oil  and  gas  Isaso, 
evideaoa  as  to  value  of  ioase  several  mosths 
kefwa  iijory  held  error.  ■ 

In  an  action  to  reeorer  damages  to  a  lease- 
hold estate  held  under  an  on  and  gas  lease  for 
injories  slleged  to  hsve  been  committed  on  the 
Uth  day  of  November,  IMS.  wherein  the  trial 
conrt  over  objections  permitted  tbe  introduction 
of  testimony  as  to  the  value  of  the  lesse  sever- 
al months  prior  to  tbe  dste  of  the  alleged  in- 
Jiiry,  Jietd,  that  the  sams  eonstltntoa  rerersible 
error. 

Appeal  from  District  Court,  Tulsa  Coun- 
ty;  N.  B.  McNeil,  Judge. 

Aetirai  by  tbe  Maple  Leaf  Oil  Company 
against  tbe  Prodncera*  Supply  Company  for 
Injury  to  a  leasehold  estate.  Judgment  for 
plaintiff,  and  defendant  appeals.  Beversed 
and  remanded,  with  direction  to  grant  now 
trial. 

Bell  &  Fellows,  of  Tulsa,  for  plaintttT. 
O.  R.  Ttiurwell,  of  Tulsa,  for  defendant 

KBNNAMEB,  J.  The  Maple  Leaf  Oil  Com- 
pany, defendant  In  error,  commenced  this  ac- 
tion in  the  district  conrt  of  Tulsa  county  to 
recover  from  the  Producers'  8uK>ly  Company, 
plaintiff  In  error,  $7,000  damages.  The  par- 
ties herein  will  he  referred  to  as  they  ap- 
peared In  tbe  court  bdow.  The  plaintiff  for 
cause  of  action  In  substance  alleged  that  It 
was  tbe  owner  of  a  S2V6-acre  lease  In  Creek 
county,  Okl.,  equipped  for  producing  oil  and 
gas;  that  on  or  about  tbe  11th  day  of  No- 
vember, 1916,  the  defendant,  without  any 
ris^t  or  auCborlty,  entered  In  and  upon  said 
land,  broke  and  destroyed  tbe  power,  and 
removed  property  therefrom,  the  amount  of 
the  property  being  removed  being  unknown 
to  tbe  plaintiff;  that  the  value  of  the  leasQ 
oo  Norember  11,  I&IS,  was  the  sum  of  $7,000 
and  that  tbe  ralue  of  the  lease  after  tbe  acts 
complained  of  was  tbe  sum  of  $3,000.  Tbe 
defoidant  denied  In  general  tbe  auctions  of 
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tbe  petition,  alleging  that  It  secured  titie  to 
the  personal  property  on  said  lease  by  a  pur- 
chase at  a  sheriff's  sale  for  taxes,  but  that 
when  it  endeavored  to  take  possession  of  the 
property  it  was  enjoined  by  the  plaintiff. 
Upon  tbe  issues  jcdued  a  trial  was  bad  to  a 
Jury,  which  resulted  In  a  verdict  of  $1,500  for 
the  plaintiff.  The  court  in  accordance  with 
the  verdict  of  the  Jury  entered  Judgment  for 
tbe  plaintiff  for  the  sum  of  $1,500.  To  re- 
verse this  Judgment  the  defendant  has  ap- 
pealed to  this  court,  presenting  three  assign- 
ments of  error: 

First.  The  court  erred  in  overruling  the  mo- 
tion of  the  defendant  for  a  new  trial. 

Second.  The  court  erred  In  overruling  the  de- 
murrer of  the  defendant  to  the  evidence  of  tbe 
plaintiff. 

Third.  The  court  erred  in  admitting  evidence 
of  the  plaintiff  orer  tbe  obiections  of  the  de- 
fendant 

We  have  carefully  examined  the  pleadings 
In  this  cause  and  the  entire  record,  and  we 
are  of  the  opinion  that  the  third  assignment 
of  ^or  diould  be  sustained.  The  trial  court 
over  tbe  objection  of  the  defendant  permitted 
tbe  plaintiff  to  Introduce  testlmcniy  as  to  the 
value  of  tbe  lease  alleged  to  have  beai  In- 
jured eeverar  months  prior  to  the  date  on 
which  It  Is  alleged  that,  the  defendant  en- 
tered upon  the  premises  and  Injured  tbe  pr<^ 
erty.  The  plaintiff  in  his  petition  alleged 
that  the  lease  was  worth  $7,000  on  the  11th 
day  of  November,  1916,  the  date  on  whldi 
the  defendant  was  charged  with  liavlng  en- 
tered upon  the  premises  and  commenced  to 
destroy  and  remove  the  equlpmoit  used  In 
operating  the  lease;  that  by  reason  of  tbe 
wrongful  acts  of  tbe  de^ndant  the  value  of 
the  lease  was  depredaffed  $3,500.  It  Is  appar- 
ent upon  the  Issues  Joined  that  tbe  court 
should  have  confined  tbe  Introduction  of  the 
plalntlfTs  testimony  as  to  tbe  value  of  the 
lease  immediately  prior  to  tbe  time  of  tbe 
entry  or  to  tbe  date  of  the  entry  of  the  de- 
fendant upon  the  lease. 

In  tbe  case  of  De  Arman  v.  Oglesby,  49  OfeL 
118, 152  Pac.  -366,  this  court  held : 

"In  a  salt  fw  damsges  for  tbe  destruction  of 
a  growing  crop,  such  damages  are  to  be  estimat- 
ed as  of  the  time  of  tbe  injury,  and  tbe  meas- 
nre  to  be  applied  is  compensation  for  the  val- 
ue of  the  crops  in  tbe  condition  in  which  they 
were  at  tbe  time  of  their  destruction." 

It  is  spparent  In  tbe  case  at  bar  that  the 
plaintiff  should  have  been  required  to  confine 
bis  testimony  as  to  tbe  value  of  tbe  lease  to 
tbe  date  on  which  the  defradant  is  alleged  to 
have  made  an  unlawful  entry  upon  said 
premises  or  Immediately  prior  to  the  alleged 
date  of  the  entry  for  the  reason  that  prop- 
erty of  this  character  has  a  fluctuating  val- 
ue; it  may  be  valuable  property  one  day  and 
practically  worthless  the  next  day.  Tbe  rea- 
aon  for  Invoking  tbe  rule  In  tbls  caae  la 
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that  the  plaintiff  did  not  bring  tbls  action  for 
the  loss  of  personal  property,  but  elected  to 
recover  on  account  of  Injury  to  tbe  leasehold 

estate. 

[1]  This  court  in  the  case  of  Armstrong  et 
al.  V.  May,  65  Okl.  539,  155  Pac.  238,  held: 

"Tbe  tme  measare  of  damages  for  injuries 
to  real  estate  is  the  difference  in  tbe  market 
Talue  of  the  real  estate  just  before  and  just 
after  the  injuries  complained  of;  but  this  rule, 
however,  is  subject  to  the  exception  that,  if 
that  destroyed,  although  it  is  a  part  of  the 
realty,  has  a  value  without  reference  to  the  soil 
on  which  it  stands,  or  out  of  which  it  grows, 
a  recovery  may  be  of  the  value  of  the  thing 
destroyed,  and  not  for  tJie  diffisrence  in  the 
value  of  the  land  before  and  after  such  destruc- 
tion.'* 

The  same  rule  will  be  found  in  the  follow- 
ing authorities:  Young  v.  Extension  IMtch 
Co.,  13  Idaho,  174,  89  Pac.  296;  Boise  Valley 
Const.  Co.  V.  Kroeger,  17  Idaho,  384, 106  Pac. 
1070,  28  L.  a.  A.  OH.  S.)  068;  8  B.  O.  L.  I  44, 
p.  482. 

[21  The  Introduction  of  testimony  as  to  the 
value  of  the  lease  several  months  prior  and 
subsequent  to  the  alleged  trespass  of  the  de- 
fendant constitutes  reversible  error,  and  this 
cause  must  be  rerwsed,  and  revnnded  fOr  a 
new  trial. 

It  Is  80  ordered.' 

HAKiUSON,  C.  J.,  and  JOHNSON,  BLT- 
ING,  and  MIUL.ER,  JJ.,  concor. 


(St  Oki.  1) 

KANSAS  CITY  SOUTHERN  RY.  CO.  V. 

CRAIG.    (No.  10186.) 

(Supreme  Court  of  Oklahoma.  May  17,  1921.) 

(SyUabu*  hy  the  Court.) 

1,  Railroads  <8=>365  —  Making  flying  switch 
across  footpath  used  by  poMlo  negligenoe. 
Where  a  railway  company,  by  its  agents, 
servants,  and  employees  is  switching  its  cars 
in  its  yards  at  a  place  where  its  right  of  way 
and  yards  are  used  as  a  footpath  by  a  large 
number  of  people  at  all  times  of  the  day  in 
going  from  one  part  of  the  town  to  the  other, 
and  Boch  servants  and  emi^oyees  of  the  rail- 
way company  make  what  is  known  as  a  *'flying 
or  kicking  switch,**  and  the  cut  of  cars  so 
switched,  are  permitted  to  run  down  the  track 
without  having  any  person  on  them  to  control 
their  movement  or  give  warning  of  their  ap- 
proach, and  cross  tbe  footpath  so  used  by  pe- 
destrians, this  constitutes  negligence  on  the 
part  of  the  railway  company. 

a.  Railroad*  («»356( I)— Switching  In  ysnts 
used  by  poblle  as  footpatb  nnst  be  dose  with 
ears. 

Where  a  railway  company  has  permitted  or 
acquiesced  in  allowing  the  public  to  use '  its 
right  of  way  and  yards  as  a  footpath  or  pas- 


sageway at  an  times  of  the  day  and  night,  its 
agents,  servants,  and  employees,  knowing  of 
such  use,  said  railway  company  is  bound  to  ex- 
ercise SDch  degree  of  care  In  switching  ifs 
cars  In  said  yards  that  would  be  commensurate 
with  the  danger  to  whidi  persons  would  be  ex- 
posed who  might  be  using  its  yards  as  a  path- 
way, and  whose  presence  might  reasonaUy  be 
anticipated,  considering  tbe  number  of  persein 
traveUng  through  the  yards. 

3.  Railroads  «»35B(I)— Ctrt  n«alrs«  m  It 
lleensss. 

Where  there  has  ndsted  a  Hcense,  dtlw 
express  or  implied,  to  use  of  the  right  of  W17 
and  yards  of  the  railway  company  by  the  poblle 
as  a  footpath,  and  this  has  continued  for  s 
long  period  of  time,  and  is  known  to  tbe  agrati, 
servants,  and  employees  of  such  railway  com- 
pany, the  company  is  bound  to  use  reasooahle 
care  to  avoid  injury  to  those  persoos  whost 
presence  there  it  may  reasonably  antidpate. 

4.  SufRolency  of  avldenoe. 

The  evidence  examined,  and  Aeld,  that  it  is 
suffident  to  take  the  case  to  tite  Jury. 

Appeal  from  District  Court,  Le  Flore  Coun- 
ty ;  W.  H.  Brown,  Judge. 

Action  by  M.  T.  Gralg,  administrator  of 
the  estate  of  Silas  L.  Craig,  deceased,  against 
tbe  Kansas  City  Southern  Railway  Company, 
to  recover  for  wrongful  death  of  decedoit. 
Judgment  for  plain  tiff,  and  defendant  ap- 
peals. Afflimed. 

James  B.  HdDonons^,  of  Ft.  Smith,  Aifc, 
for  plafntifC  In  error. 

T.  T.  Vamer,  R.  P.  White,  and  L.  V.  BtU, 
all  <tf  Fotean,  for  defendant  in  enm. 

MILLER,  jr.  This  action  was  commeoced 
In  the  district  court  of  Le  Plore  coun^  bj 
Sf.  T.  Craig,  as  administrator  of  the  estate 
of  Silas  L.  Crafg,  deceased,  who  appears  here 
as  defendant  in  error,  against  the  Kansas 
City  Southern  Railway  Company,  a  corpora- 
tion, to  recover  damages  for  the  death  of 
Silas  L.  Craig,  who  was  hilled  In  the  yards 
of  the  defendant  company  at  Poteaa  on  the 
12th  day  of  August,  1016.  The  case  was  tried 
before  a  jury,  which  resulted  in  a  verdict 
In  favor  of  the  plaintiff  In  the  court  belor 
for  $1,000.  Tbe  court  rendered  jndgmeot  on 
the  verdict,  to  reverse  which  the  defendant 
appeals  to  this  court,  and  appears  here  si 
plaintiff  lii  error. 

The  facts  briefly  stated  are:  That  tbe 
city  of  Poteaa,  at  tbe  time  of  the  injury  com- 
plained of,  bad  a  population  of  about  3,000 
people,  that  the  line  of  railroad,  yards,  and 
switching  track  of  the  said  Eansas  City 
Southern  Railway  Company  ran  throu^  tbe 
city  of  Poteau,  and  that  approximately  300 
people  resided  on  the  east  side  ot  said  raU* 
road,  yards,  and  switching  tracks,  and  tbe 
remainder  resided  on  the  west  side,  this  Mng 
the  main  part  Of  town;  that  some  ot  t&e 
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streets  were  not  openeA  np  tbrongh  the  yards 
of  the  ralliray  company,  but  that  tbe  people 
on  tbe  east  dde  of  tbe  tracks  had  been  using 
the  right  of  way  and  yards  as  a  footpath  to 
cross  from  the  east  side  of  the  dty  to  the 
main  part  of  town;  this  use  had  been  so 
constant  and  frequoit  that  there  was  a  well- 
defined  path  leading  across  the  yards  at  about 
where  Ward  avenne  would  cross,  if  eztoided  *, 
that  p»sona  were  constantly  crossing  at  about 
that  place,  and  It  was  here  deceased  was 
killed. 

On  said  12th  day  of  August,  1916,  at  about 

10  o'clock  In  the  morning,  deceased  was  cross- 
ing these  yards  and  the  railway  company 
was  switching  some  freight  cars  in  the  yards, 
and  nmde  what  was  known  as  a  "flying 
switch,  or  kicking  switch,"  and  In  doing  this 
a  cut  of  cars  was  kicked  down  the  track 
with  no  person  on  the  front  end  car  to  give 
warning  or  control  the  movement  of  this  cut 
of  cars.  The  caboose  was  the  front  end 
car,  and  It  ran  over  deceased,  and  injured  him 
to  such  an  extent  that  be  died  within  about 
an  hour  thereafter. 

Tbe  plaintiff  in  error  took  exception  to 
eadi  and  every  instmction  given  by  the  court 
notwithstanding  many  oi  the  instructions  so 
givra  have  been  repeatedly  upheld  by  the 
coorta  as  proper  instructions,  and  plaintiff  in 
wtor  assigns  40  assignments  of  error;  then 
makes  the  following  statement  in  its  brief: 

"The  errors  complained  of  at  the  trial,  pre* 
served  in  the  motion  for  a  new  trial,  and  raised 
In  the  petition  la  error,  may  be  grouped,  and 
tbns  Bare  labor  and  time  to  both  court  and 
counsel. 

"These  errors  natnrally  groop  tbemselTes  into 
three  classes.  The  first  groap  is  found  in  as- 
signments 2  to  10,  indusive,  in  tbe  petition  in 
error,  and  relates  to  inadmissibility  of  certain 
evidence.  The  second  group  relates  to  the  re- 
fusal of  the  court  to  ^ect  a  verdict  in  favor 
of  the  defendant  This  question  was  raised  by 
dnnnrrer  to  the  evidence,  and  by  motion  to 
direct  a  verdi<^  and  by  request  for  a  peremp* 
tory  instruction,  and  is  covered  by  assigaments 

11  to  14,  indasive,  and  also  3d  to  40.  the  lat- 
ter alleging  that  there  is  no  eyideoce  to  sup- 
port a  verdict.  The  next  groop  relates  to  the 
giving  and  refusing  to  give  certain  instructioDB. 
This  group  of  errors  is  covered  by  sssignmeats 
15  to  S8,  indusive.  Counsel  for  the  plaintiff  in 
error  will  diaeoM  ths  second  gcoajf  of  errors 
first" 

We  do  not  consider  that  any  good  puri>ose 
will  In  served  by  discussing  in  detail  each 
and  every  one  of  tbe  various  assignments 
of  error  or  contraittons  of  plaintiff  in  error. 

[1-4]  We  do  not  find  that  any  prejudldal 
error  was  committed  by  the  trial  court  in 
the  admission  of  evidence  and  It  Is  sufficient 
to  take  the  case  to  tbe  jury.  St  Louls-San 
Fraocisco  By.  Co.  v.  Donahoo  (Na  110S8)  1»8 
Pac  81,  April  19,  1921,  not  yet  officially  re- 
ported ;  M.,  E.  &  T.  By.  Co.  V.  Wolf,  76  <^ 


lOtf,  184  Pac.  765 ;  St  Louis  &  San  Francisco 
By.  Co.  V.  Jones,  78  OkL  204,  190  Pac.  385; 
St  Louls-San  Francisco  By.  Co.  v.  Irene 
Teel  (No.  10024)  198  Pac.  78,  decided  by  this 
court  April  12, 1921,  not  yet  offldaUy  report 
ed.  We  have  examined  the  Instructions  given 
by  the  court  and  the  law  is  fairly  stated  in 
tbe  instructions,  and  without  prejudice  to 
the  plaintiff  In  error. 

Tbe  plaintiff  in  error  contends  that  it  Is  not 
shown  that  tbe  agent  of  tbe  railway  company 
or  its  officers  bad  knowledge  that  Its  rlgbt 
of  way  and  yards  were  used  as  a  passageway 
or  footpath,  and  therefore  it  Is  not  liable. 
The  evidence  discloses  that  practically  all  of 
the  people  residing  on  tbe  east  side  of  the 
right  of  way  in  tbe  city  of  Poteau  used  this 
path  or  trail  as  a  footpath  or  passageway,  and 
people  from  the  west  side  desiring  to  go  to 
the  east  side  used  It  In  view  of 'this  evi- 
dence, it  cannot  be  said  that  the  railway 
company  did  not  have  any  knowledge  of  Its 
being  so  used.  Tbe  Jury,  by  Its  verdict  under 
proper  Instructions,  have  found  that  tbe  rail- 
way company  did  have  knowledge  of  all  of 
these  facts,  and  tbat  the  railway  company 
was  negligent.  Its  verdict  Is  dearly  support- 
ed by  tbe  evidence,  and  under  an  unbrokoi 
line  of  dedi^ons  of  this  court  It  will  not  be 
disturbed.  See  St  Louls-San  Frandsco  By. 
Co.  V.  Donahoo,  supra,  and  cases  there  cited. 

The  other  assignments  of  error  have  been 
examined,  and.  In  our  <9lnlon,  are  without 
merit 

The  Judgment  of  tbe  trial  court  Is  af- 
firmed. 

BABBISON,  O.  X.  and  KANE,  JOHNSON, 
and  EDNNABOIB,  JJ.,  concur. 


(82  Okl.  129) 

FIRST  NAT.  BANK  OF  MOUNDS  T.  COX. 

(No.  I0t73.) 

(Sapreme  Court  of  Oklahoma.  Afay  81,  1921.) 

(SvUahut  fry  the  Court.) 

1.  Danagss  «»I42— Speolal  damages  sot  neo- 
estarlly  rsaortlag  from  iajary  must  be  spe- 
cially pleaded. 

Special  damages  whicb  do  not  necessarily 
result  from  the  injnzy  complained  of  must  bo 
specially  pleaded,  except  where  they  are  con- 
dusively  presumed  ft^>m  the  facts  stated. 

2.  Attaobmsat  «»375(l)-^Measar»  of  damagsa 
for  wrsngfil  dataatloa  of  property  ander 
order  of  attachment  uadar  pleadisg  of  gea> 
era!  danagas  statadL 

For  tbe  detention  of  property  wrongfully 
seized  under  an  order  of  attachment  against 
another  person  the  owner's  measure  of  damag> 
es,  under  the  allegations  of  a  petition  pleading 
oEdy  general  damages,  is  the  ralue  of  tbe  use 
of  the  proper^  wliile  detained,  and  the  admis- 
sion of  evidence  to  establish  spedal  damages 
by  the  trial  court  constitutes  reversible  errw. 
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(AddMoma  B^tUbut  iv  BUtoriat  8iaff.) 

i.  Damages  «s>S— ''QeieraJ  damasn"  •nd 
"special  danagM"  dlatlRBuislied  and  deflned. 
Geoeral  damages  are  socb  as  the  law  im- 
plies  or  presomes  to  hare  occurred  from  the 
wroDg  complained  of,  or  ^nch  as  the  law  holds 
to  be  the  necessarr  result  of  the  action  of 
the  defendant;  while  special  damages  are  such 
as  actually  result  from  the  action  of  the  de- 
fendant, bnt  are  not  sndi  a  necessary  reaalt 
as  will  be  implied  by  law. 

[Ed.  Note.~Tor  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Qener- 
•1  Damages;  Special  Damages.] 

Appeal  from  County  Oourt,  Cre^  Gmmty; 
J.  V.  Frazler,  Judge. 

Action  by  A.  B.  Cox  against  the  First  Na- 
tional Bank  of  Mounds.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Reversed,  and 
remanded  for  new  trial. 

Smith  &  Walker,  of  Sapulpa,  for  plalnttff 
Id  error. 

W.  T.  Pryor  and  OL  R  Bockwood,  both  of 
Siq^tilpa,  for  def«idant  In  error. 

KBNNAMER,  J.  This  action  was  tried  In 
Uie  county  court  of  Greek  coim^  to  a  Jury, 
resulting  in  a  verdict  In  Crtot  of  A.  B.  CJox, 
plalntift,  defendant  In  error  herein,  for  $600 
damages.  The  judgment  was  mtered  upon 
the  verdict  of  the  jury,  mie  First  National 
Bank  of  Mounds,  defendant  in  the  action, 
phiintlft  In  error  herdn,  appeals.  The  parties 
will  be  referred  to  as  they  appeared  In  the 
trial  court.  The  First  National  Bank  of 
Mounds,  BoltQe  time  in  January,  1916,  filed 
an  action  against  W.  B.  Flt^trick,  a  nephew 
of  A.  B.  Cox,  and  caused  an  attachment  to 
Issue.  It  appears  that  Fitzpatrick  had  been 
a  customer  of  the  bank  and  for  a  few  years 
operating  a  mill  and  elevator  in  the  town  of 
Mounds,  and  had  become  Indebted  to  the  bank 
in  a  sum  of  about  $2,500,  and  before  the  filing 
of  the  attachment  action  had  absconded;  that 
the  bank  directed  the  sheriff  of  Creek  coun- 
ty to  levy  the  attachment  upon  the  property 
set  out  in  the  petition  of  the  plaintiff  In  this 
action,  and  which  had  been  formerly  operat- 
ed and  used  by  Fitzpatrick  In  conducting  a 
mill  and  elevator  business;  that  at  the  time 
Fitzpatrick  absconded  the  plaintiff  In  this  ac- 
tion was  left  in  possession  of  the  property 
and  claimed  to  have  purchased  the  same 
from  £^tzpatrlck,  find  when  the  order  of 
attachment  was  levied  upon  the  property 
Cox,  the  plaintiff  In  this  action,  filed,  In  the 
action  between  the  bank  and  Fitzpatrick,  a 
plea  of  Intervention,  asserting  title  to  the 
property;  that  the  district  court  of  Creek 
county  sustained  his  plea  of  intervention 
and  decreed  Cox  to  be  the  owner  of  the  prop- 
erty and  the  attachment  order  dissolved; 
then  Cox,  the  plaintiff  In  this  cause,  filed  this 
action  against  the  bank  and  alleged  that  the 


priHwrty  was  unlawfully  and  wraigfuOy 
seized  under  the  order  of  attadunent,  and 
that  by  reason  of  the  wrongful  seizure  of  the 
property  he  was  damaged  In  the  sum  of  $000.  ^ 
The  allegation  In  the  petition  filed  by  the 
plaintiff  herein  was  a  general  allegation  of 
wrongful  seizure  of  the  property  by  which  be 
was  thereby  damaged  in  the  sum  of  $500. 
The  defendant  bank  filed  a  general  denial  to 
tbe  petition,  and  upon  the  issues  Joined  the 
Jury  returned  a  verdict  for  the  plaintiff  Ooi 
for  $500,  and  from  the  Judgment  rendered 
thereon  the  bank  has  ai^KAled.  Twenty-nbn 
assignments  of  error  are  presented  to  tbe 
conrt  in  the  petition  in  error.   Most  of  the 
assignments  present  the  question  of  error  by 
the  court  in  admitting  incompetent,  Irrde- 
vant,  and  Immaterial  testimony.   Under  the 
allegations  of  the  plalntlfTs  petttl(Hi  npw 
which  this  action  was  tried  the  only  damagif 
that  it  was  competent  for  the  plaintiff  to  es- 
tablish were  general  damages,  which  was  tbe 
reasonable  value  of  the  use  of  said  property 
during  Its  wrongful  detention,  and  It  wis 
prejudicial  error  for  the  court  to  permit  the 
plaintiff  to  introduce  testimony  t«ndhig  te 
establish  special  damages. 

[3]  In  an  action  for  damages  In  treqiui 
or  for  wrongful  levy  of  attachment  npcm  pnv- 
erty  not  tbe  property  of  the  defendant  in  fl» 
attadiment  actlni,  where  tbe  allegatioDS  ti 
the  petition  foil  to  plead  qwdal  damages,  8bi> 
eral  damages  only  may  be  recovered.  QeiMnl 
damages  are  deflned  to  be  sach  as  the  law  im- 
plies or  presumes  to  have  oocurred  from  tbe 
wr<»ig  complained  of,  or  sndi  damages  as  Os 
law  ta<dd8  to  be  tbe  necessary  result  flw  ac- 
tion of  the  defmdant.  fecial  damages  an 
such  as  actually  result  f  n»n  the  Kctixai  of  flw 
defendant,  but  are  not  such  a  necessary  iwfit 
that  will  be  implied  by  law.  O'Brien  v.  Quinn, 
Sheriff.  35  Bfbnt  411,  8Q  Pac.  166.  The  an- 
thoritles  appear  to  uniformly  bold  that  erl- 
dence  of  special  damages  cannot  be  UltIOdn^ 
ed  unless  pleaded.  6  (X  J.  p.  510,  f  1261; 
Second  R.  C.  U  908,  1  120  ;  8  R.  C  L.  par. 
157 :  Bradley  et  al.  v.  Bottu.  63  Kan.  628,  S0 
Pac  977;  Kennedy  v.  Van  Horn,  77  OM.  100, 
1S6  Pac.  483;  Missouri.  K.  &  T.  B.  0&  v. 
Watkina.  77  Okl.  270, 1S8  Pac.  99-102. 

[1]  In  the  case  pf  Kennedy  v.  Tan  Boat, 
supra,  this  court,  in  an  opinioD  by  Owen. 
Chief  Justice,  said: 

"Tbe  role  appears  to  be  weQ  settled  that 
special  damages  must  be  pleaded,  and  it  is  er- 
ror to  admit  proof  of  such  damage*  in  tte  ab- 
sence of  such  allegation.  8  R.  O.  U  p.  612; 
17  a  J.  1002;  Boyden  v.  Burke.  14  Hov.S7& 
14  L.  Bd.  S48;  Gumb  v.  B.  Co.,  U4  N.  t.  (69 
Sickles)  411;  Tomllnaon  r.  Town  of  Dertv> 
43  Conn.  662." 

[21  We  conclude  from  an  examination  of 
this  record  that  tbe  court  oonunitted  pn^ 
udldal  error  in  admitting  evidence  to  estab- 
lish special  damages.   The  Supreow  Ontt 
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cS  Iowa,  In  the  case  of  Tamer  v.  Tonnker  et 
a}-,  76  Iowa,  258,  41  N.  W.  10.  announced  the 
role  governing  the  measure  of  damages  for 
wrongful  selzDie  of  property  of  a  third  party 
under  an  orier  of  attachment  as  follows: 

"For  the  detention  of  propertr  wrongfally 
M^aed  under  an  attachment  agaiiiBt  aDOther, 
the  owner's  measure  of  damages  is  the  value 
of  the  use  of  the  property  while  detained." 
Callaham  Co.  t.  CUckasha  Cotton  OU  Co..  17 
OU.  MdrW,  87  Fac  881. 

Under  tbe  general  aUegaUons  ot  the  peti- 
tion In  this  action  we  are  of  the  opinion  that 
the  reasonable  value  of  the  use  of  the  prop- 
erty  while  detained  Is  tbe  rule  to  which  the 
pi*inHff  iOiould  bare  been  confined  in  the 
Introduction  of  bis  testimony. 

Upon  a  careful  examination  of  the  entire 
reoom,.  vn  are  conTlncea  that  ttiere  has  been 
a  miscarriage  of  Justice  in  Uie  trial  of  this 
cause,  and  that  the  Judgment  slbonld  be  re- 
versed. It  is  ther^re  (nrdered  that  the  Judg- 
xnent  be  reversed,  and  the  cause  remanded  to 
the  trial  court,  with  directions  to  grant  the 
defendant  a  new  trlaL 

HARBI80X,  a  J.,  and  JOHNSON,  Hc- 
MBXU^  BLTINO,  and  tfTTJiWR,  JJ«  concor. 


(82  Okl.  US) 

COGDALL  at  al.  v.  COTTRELL. 
(No.  10185.) 

(Supreme  Ootirt  of  Oklahoma.  Hay  SL,  1921.) 

(Sifttabiu  by  a«  Court.) 

1.  Miaes  and  mlsarals  ^»97— Agreeaiest  to 
panshase  oil  aa4  gas  leases  held  a  partnership 
•greenest. 

Under  an  agreement  by  four  parties  to  pur- 
chase a  block  of  oil  and  gas  leases,  each  party 
to  own  an  undivided  one-fourth  interest  in  said 
leases,  said '  leases  being  purchased  (or  the 
porpooe  of  hale  and  division  of  profits,  consti- 
tutes the  parties  to  the  agreement  a  partner- 
ship. 

2.  Partnership  «=:370— Partners  occupy  rela- 
tion of  trust  and  confldenoe  toward  each 
other. 

Partners  occupy  a  relation  of  trust  and  con- 
fidence toward  each  other,  and  are  bound  to 
exercise  tbe  utmost  good  faith  in  their  trans- 
actions with  each  other,  and  mast  abstain  from 
fraudulent  conduct  in  their  transactions  with 
each  other. 

3.  Partnership  «=»340— Conrt  held  to  have  ]u- 
rIsdIetieB  Is  aetten  tijf  partner  at  termination 
of  partMrsblp  to  astabiisb  isterests. 

Where  a  partnerhsip  relation  has  ceased 
to  exist  and  there  are  no  debts  outstanding  and 
the  effect  of  the  action  is  to  establish  tbe  in- 
terest of  one  of  tbe  partners  to  tbe  partner- 
ship and  recover  the  same  from  copartners 
that  have  fraudulentir  withheld  their  interest 
in  the  assets  of  the  terminated  partnership, 


.  COTTSXIiL  681 
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tbe  court  is  vested  wtUi  jurlsActioa  to  grant 

the  relief. 

Appeal  from  District  Court.  Garfield  Coun- 
ty; James  B.  Culllson,  Judge. 

Action  by  B.  F.  Cottrell  against  W.  B.  Cog- 
dall  and  others-  Judgment  for  plaintiff,  and 
defendants  appeal.  Affirmed. 

Oarl  Kruse,  of  Sbaid,  for  plaintitb  In  error. 
A.  Ij.  Zinser,  ct  Bnid,  for  deftadant  In 
error, 

KENNAHEB,  J.   Hie  defendant  In  error 

B.  F.  Cottrell,,  commenced  this  action  In  tbe 
district  court  of  Garfield  county  against  tbe 
plaintiffs  in  error.  W.  B.  Oogdall,  F.  H.  Bow- 
ers, and  W.  H.  Shodiley.  to  recover  $612.00 
allied  to  be  due  as  his  pro  rata  share  of  the 
sale  of  certain  oil  and  gas  leases  which  had 
been  sold  tor  the  sum  of  $2,800.  The  parties 
herein  will  be  referred  to  as  they  appeared 
in  the  trial  of  the  cause. 

From  tbe  pleadings  filed  and  the  evidence 
Introduced  In  the  trial  of  tbe  cause,  B.  F. 
Cottrell,  F.  H.  Bowers,  W.  M.  Shockley  and 
Charles  Carr  In  Mardi,  1916,  entered  into 
an  oral  agreeofent  in  which  It  was  stipu- 
lated that  the  parties  were  to  secure  a  block 
of  oil  and  gas  "lining  leases  on  lands  in 
Washington  township,  Garfield  county.  OkL, 
and  that  the  parties  further  agreed  that  all 
such  leases  secured  for  convenience  were  to 
be  taken  In  the  name  of  F.  H.  Bowers,  one 
of  the  defendants  herein ;  that  pursuant  to 
the  agreement  they  leased  about  6,000  acres 
of  land  In  which  each  of  the  parties  had  an 
undivided  one-fourth  Interest  in  said  leases; 
that  some  time  after  the  leases  were  obtained 
Charles  Carr  sold  his  undivided  one-fourtb 
Interest  in  the  leases  to  Dr.  D.  S.  Harris,  and 
thereafter  the  said  Harris  sold  tbe  undivid- 
ed one-fourth  Interest  he  had  purchased  to 
W.  E.  Oogdall,  one  of  the  defendants  herein; 
that  after  W.  E.  Oogdall  had  become  an  own- 
er of  tbe  undivided  one-fourth  interest  for- 
merly owned  by  Charles  Carr.  one  of  tbe 
original  purchasers,  It  Is  allied  by  tbe  plain- 
tiff in  his  petition  that  F.  H.  Bowers,  W.  M. 
Shockley,  and  W.  B.  Cogdall  conspired  to- 
gether to  defraud  tbe  plaintiff  out  of  his 
Interest  In  tbe  leasee  and  the  proceeds  to  be 
derived  from  the  sale  of  the  same;  that  said 
defendants,  without  tbe  knowledge  or  ccm- 
smt  of  the  plaintiff,  sold  the  leases  to  tbe 
Permlao  Oil  Company;  and  that  the  defend- 
ant F.  H.  Bowers  assigned  and  transferred 
the  leasee  to  said  oil  company,  receiving  the 
sum  of  $2,850  as  the  purchase  price  of  said 
leases.  The  defendants  In  their  answer  filed 
In  the  cause  alleged  that  prior  to  the  sale 
of  tbe  leases  to  tbe  Permian  Oil  Company 
tbe  plaintiff.  B.  F.  Cottrell,  had  sold  all  his 
right,  title,  and  Interest  In  and  to  said  leas- 
es, being  an  undivided  one-fourth  Interest, 
to  W.  D.  Cogdall,  and  on  tbe  date  of  the 
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nle  of  Oie  leues  to  the  Pennlan  OH  Com- 
pany had  no  intereat  In  the  leuea,  and  tba 
evidence  of  ttu  defeudanta  Introduced  tend- 
ed to  aiviMHt  their  theory  of  the  transao* 
tlon. ,  It  la  ondlspnted  In  thla  case  that  the 
pUdntlir,  under  the  original  agreement  of 
procnrhv  the  leases,  did  own  an  uodlTlded 
me-fourth  Interost,  and  the  decMve  questiim 
in  this  eaose  la  whether  or  not  the  ^aintifl 
in  the  sale  of  the  leaaea  to  the  Permian  OU, 
Company  was  defrauded  In  the  transaction. 
The  plaintiff  contended  In  Qie  trial  of  uld 
canse  that  on  S^tttnber  80th  Bowers^  (me  of 
Qie  defendants  boeln,  mat  Shockley,  another 
one  of  the  def^dants  herdn,  to  see  him  with 
refer»ice  to  aellliv  his  Interest  in  the  leases, 
and  that  Shockley  told  the  jOaintifr  that  they 
bad  a  pnnftasw  who  would  pay  blm  ¥100  for 
his  Interest  In  the, leases;  that  he  refused  the 
proposttion,  stating  ^t  he  would  rather 
lose  all  he  had  in  the  leases  than  to  sell  for 
such  a  small  sum;  that  after  Shockley  re- 
turned to  Dmmmond  and  reported  to  Bow- 
era,  Bowers  went  to  Bnid  and  saw  Gogdall, 
and  that  Cogdall  mailed  a  check  to  the  plain- 
tiff for  ¥100,  writing  on  the  check  "for  In- 
terest in  oil  leases"  ;  that  when  he  received 
the  check  that  he  was  busy  sowing  wheat  and 
carried  it  scmietlme  before  cashing  It,  and 
that  before  he  cashed  the  check  he  saw 
Shockley  and  Bowers,  and  they  each  told  him 
that  they  had  sold  the  leases  and  only  re- 
ceived ¥400  for  them,  and  that  the  check  was 
the  oil  company's  check;  that  he  did  not 
kno^  Cogdall  at  the  time  and  did  not  know 
that  he  had  bought  the  Harris  Interest  In  the 
leases,  and  that  Bowers  and  Shockley  finally 
convinced  him  tliat  the  leases  had  been  sold 
for  only  $400,  and  that  he  accepted  the  <^eck 
and  coslied  it  the  same  day  that  the  leases 
were  sold  by  the  defendants  for  the  sum 
of  $2,800.  13ie  respective  contentions  of  the 
parties  to  this  cause  were  sharply  contested 
in  the  trial,  bat  upon  the  Issues  Joined  the 
jury  returned  a  verdict  for  the  plaintiff  for 
the  sum  of  $300.  From  the  judgm^t  en- 
tered in  accordance  with  the  verdict  of  the 
Jury*  the  defendants  have  appealed  to  this 
court,  and  four  assignments  of  error  are 
preeented  for  grounds  fOr  reversal  of  the 
Judgment. 

First  Error  ot  the  court  in  exdoding  evi- 
doice  offered  by  the  defendants. 

Second.  Brrw  in  nfoslng  to  ^ve  proper 
instnictions  and  also  In  giving  inatnictions 
whldi  do  not  properly  state  the  law. 

lUrd.  There  is  no  evtdraoe  whatever  In 
the  record  to  suNwrt  a  verdict  against  the 
defendant  W.  B.  d^alL 

The  first  assignment  u-gued  in  the  brief  of 
ooonsd  tor  appellant  Is  that  the  court  &neA 
In  excluding  evidence  offered  by  the  defend- 
ant, ^niere  la  no  merit  In  this  aulgnment* 
as  the  evidence  excluded  mer^  t»ded  to 
establish  something  that  is  admitted  all 
the  parties  to  this  controversy,  and  that  ia 


that  the  Vlalntlff  received  a  dwdc  for  $100 
tbroutfi  the  mall  with  a  letter  stating  that 
It  was  In  payment  at  his  interest  in  the  cfl 
leases.  All  the  parties  agreed  that  be  did  re- 
celve  the  letter  and  dieck  and  the  contents 
of  the  same. 

[1]  The  second  assignment  of  error  caa- 
plained  of  is  on  account  of  the  court  raising 
to  gtre  instructlmi  No.  4  requested  ttf  tbb 
defendant,  to  the  effect  ttiat  a  parsoo  has  a 
right  to  sell  and  transfer  any  pn>pert7t  and 
Interast  in  pr(H>al7  wUch  he  has  wlthoot 
the  consent  and  knowledge  of  others.  The 
court  did  not  an  in  reusing  this  inatmcticii, 
as  that  was  not  the  decisive  Issue  in  the 
cause.  Instruction  No.  5  by  the  defendant  In 
substance  requested  the  court  to  Instruct  the 
Jury  Oiat  It  was  unnecessary  for  the  plaintiff 
to  execute  an  aadgnment  In  writing  In  order 
to  trantf er  his  interest  in  tlie  leases.  ■  Tlmt 
was  not  a  material  Issue  in  the  case.  Under 
the  second  assignment,  connsd  oomplalned 
of  the  action  of  the  court  In  gli^ng  Instnic- 
tions Noa.  5  and  6,  whidi  are  as  follows: 

"No.  6.  Yon  are  instructed  that  where  par- 
ties enter  into  an  agreement  to  engage  in  a 
business  and  divide  Uie  profits  and  share  flie 
ezpensea  equally,  that  such  an  agreement  in 
the  eyes  of  the  law  constitutM  a  partnership^ 
and  you  are  instmcted  that  in  a  partnership 
every  partner  is  required  to  exercise  tlie  ut- 
most good  faith  towards  Us  copartners,  and  a 
partner  is  not  entitled  to  make  a  secret  profit 
out  of  a  business  transaction  connected  with 
the  partnership  business;  but  that  the  partners 
are  all  entitled  to  share  equally  in  all  profits 
made  in  any  transaction  connected  with  the 
partnership  business. 

"No.  a.  Ton  are  instmcted  that  If  flie  de- 
fendant or  any  of  them  prior  to  the  alleged  pur- 
chase of  the  plaintiff's  interest  in  said  leases 
by  the  defendant  W.  B.  Cogdall  bad  received 
any  offers  for  said  leases  in  excess  of  the  sum 
of  ¥400  for  an  entire  interest  in  said  leases 
or  100  for  .a  one-fourth  interest,  that  it  was 
their  duty  nnder  the  law  to  communicate  rack 
offers  to  the  plaintiff.  Ton  are  further  in- 
structed that  If  you  find  that  the  defendants, 
or  any  of  them,  had  received  an  offer  in  excess 
of  ¥400  for  said  leases  or  the  sum  of  ¥100  for 
a  one-fourth  interest  therein,  and  if  the  de- 
feudants  or  any  of  them  purdiased  such  leases 
of  the  plaiotiff  without  disclosing  to  liim  the 
fact  of  such  offers,  such  failare  to  disclose  all 
the  facta  to  the  plaintiff  would  constitute  fraud 
upon  him,  and  your  verdict  should  be  for  the 
plaintiff." 

We  cannot  agree  with  the  contention  of 
counsel  that  Instructions  Nos.  6  and  6  as  giv- 
m  by  tlie  court  erroneously  state  Uie  law. 
Counsel  based  their  contention  on  the  gromd 
that  there  was  errw  In  giving  tb»  Instruc- 
tion that  the  plaintiff  made  no  claim  in  his 
petition  that  ttie  defendante  w»e  partners 
in  dealing  with  the  propvtr  In  controversy. 
An  examination  of  the  petition  dlsdoees  that 
it  does  state  facte  sufflctent.  If  true,  to  con- 
stitute a  partnership  for  the  porpoee  of  bnj- 
ing  and  a^Ung  the  leases  in  omtroveray. 
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Upon  a  review  of  the  record  in  this  cause, 
we  coDClude  that  there  did  exist  a  partner- 
abip  for  the  pur[>o8e  of  buying  and  disposing 
of  the  leases  in  controversy,  and  tliat  the 
partnership  contemplated  a  fair,  just,  and 
equitable  diTlsion  of  the  profits  deriTed  upon 
a  termination  of  the  business  for  which  the 
partnership  was  entered  Into. 

[2]  In  the  tranaaction  of  the  business  be- 
tween partners  It  is  an  imperative  duty  for 
each  partner  to  deal  in  the  utmost  of  good 
faith,  and  partners  In  business  should  not 
make  any  false  representations  or  indulge  in 
any  concealments  which  may  result  in  Injury 
to  a  copartner. 

In  the  case  of  Nelson  t.  Matsch,  88  Utah, 
122,  110  Pac  866,  Ann.  Cas.  1912D,  1242,  the 
Uiwreme  Ooort  of  Utah  aald: 

*K)ne  of  the  fundamental  principles  of  the 
law  of  partnership  is  that  partners  stand  in  a 
fiduciary  relation  to  each  other,  and  that  it  is 
the  duty  of  each  partner  to  observe  the  utmost 
good  £aith  towards  liis  copartners  in  all  deal- 
ings and  transactions  that  come  within  the 
scope  of  the  partnership  business.  22  Am.  & 
Eng.  Bncy.  Iaw,  114,  and  casm  dted.  And, 
where  one  partner  irj  false  representations 
obtains  an  ondne  adTantage  over  a  copartner 
in  transactions  connected  with  the  partnership 
business,  eqoi^  will  grant  the  defrauded  party 
relief.  Tartners  occupy  a  relation  of  trust 
and  confidence  within  the  meaning  of  the  rule, 
and  in  dealing  with  each  other  each  is  bound 
to  disdose  all  material  facts  known  to  him 
snd  not  known  to  the  other.'  14  Am.  &  Bng. 
Bney.  Law,  70.  The  rule  is  well  stated  in 
Story  on  Partnership  (7th  Ed.)  |  172.  In  the 
following  language:  'Good  faith  not  only  re- 
qidres  that  every  partner  should  not  make  any 
false  misrepresentations  to  his  partners,  but 
also  that  he  should  abstain  from  all  conceal- 
ments which  may  be  injurious  to  the  partner- 
Bhip  business.  If,  therefore,  any  partner  is 
gnilty  of  any  concealment  and  derives  a  private 
benefit  therefrom  he  will  l>e  compelled  in  equity 
to  account  therefor  to  the  partnersliip.*  So 
in  Parsons  on  Partnership  (4th  Ed.)  section 
ISl.  it  Is  said:  'From  the  reqoireraent  of  per- 
fcetiy  good  faith,  it  follows  that  no  partner 
must  deceive  his  copartners,  for  his  benefit 
and  their  injury,  either  by  false  represeotations 
or  by  concealments.  Thus,  if  he  persuades 
them  into  any  course  of  business,  or  to  any 
single  transaction  by  these  means,  and  losses 
occur,  he  most  sustain  them  or  compensate 
for  them.  So,  if  he  proposes  to  bay  of  tbem 
the  whole  or  any  part  of  their  share  of  their 
business,  and  by  any  false  statement  or  inti- 
mation on  his  part,  or  any  concealment  or 
prevazication,  inflnences  them  to  enter  into  an 
azrangement  to  effect  his  wishes,  it  will  not 


In  Smith  on  Fraodi 
section  114,  the  author  says:  'Where  a  con- 
fidential relation  exists  and  there  is  any  mis- 
representation, or  concealment  of  a  material 
fact,  or  any  just  saspicion  of  artifice,  or  undue 
influence,  courts  of  equity  will  interfere  and 
pronounce  the  transaction  Told,  and,  as  far  as 
possible,  restore  the  parties  to  their  original 
rights.'  To  the  same  effect  are  the  following 
authorities:  Lindley  on  Partnership  (2d  Am. 
EdJ  I  486;  Pomeroy  v.  Benton,  t?7  Mo.  581; 
Gofdsmith  v.  Koopman,  1^  Fed.  173.  81  O.  0. 
A.  46S;  Brooks  v.  Martin,  2  WaU.  70,  17  I* 
Ed.  732;  Holmes  t.  Oilman,  138  N.  Y.  36fi, 
34  N.  E.  2(KX  20  U  B.  A.  666k  M  Am.  St 
Bep.  463." 

[II  Connsd  contend  Qiat  If  the  coart 
ad<q)t  the  tiieory  In  this  case  that  a  partner- 
ship existed,  then  the  action  cannot  be  main- 
tained. This  court  in  the  case  d  CSiownlng 
T.  Graham,  74  OUL  — ^  178  Pac.  679,  supra, 
held: 

"So  long  as  the  partnership  relation  sxlata 
and  there  are  debts  of  the  firm,  the  mle  con- 
tended for  by  the  defendant  woold  apply  be- 
cause in  that  case,  as  stated  in  the  New  Jersey 
case,  this  role  is  to  secure  the  right  of  each 
partner  to  have  the  firm  property  applied  to 
the  payment  of  tbe  firm  debts.  But  in  this 
case,  where  there  was  bat  a  single  transaction, 
where  there  were  no  debts  outstanding,  and 
where  the  object  to  the  suit  was  to  terminate 
the  partnership  by  establishing  tbe  interest  of 
one  of  the  partners  in  the  assets  of  the  part- 
nership, it  was  within  the  power  of  the  court 
to  render  the  jadgment  it  did.  decreeing  the 
plaintiff  an  interest  in  the  real  estate  and 
making  him  a  tenant  in  common  with  the  de- 
fendant" 

In  this  case  we  condude  that  the  purpose 
of  the  partnership  for  which  it  was  originally 
entered  Into  had  terminated  prior  to  the  time 
of  filing  tbe  suit  and  that  the  plalntlfF  by 
this  action  was  entitled  to  establish  his  Inter- 
est in  the  assets  of  the  partnership.  Just 
why  the  jury  r«idered  a  verdict  and  the 
court  entered  judgment  for  $300,  when  under 
all  the  testimony  the  plaintiff  was  entitled  to 
recover  the  sam  of  $612.00,  is  not  m,aterial 
on  this  appeal;  but  the  defendants  will  not 
be  beard  to  complain  because  the  jury  failed 
to  render  a  verdict  In  favor  of  the  plaintiff 
for  the  amount  he  was  entitled  to  recover, 
thereby  letting  them  settle  a  debt  for  a  less 
sum  than  was  actually  due.  It  Is  probable 
that  the  jury  allowed  some  credit  to  the  de- 
fendants for  expenses  and  time  expended 
in  making  the  sale  of  the  lenses. 

After  a  careful  examination  of  the  entire 
record,  we  are  of  tbe  opinion  that  tbe  judg- 
ment should  be  afiBrmed.   It  Is  so  ordernl. 

HARRISON,  O.  J.,  and  JOHNSON,  Mo- 
rrmiAj,  Et/riNO.  and  MTU/ER.  JJ„  concur. 
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(82  Okl.  76) 

WHITE  tt  al.  V.  TULLAHAS8EE  REALTY 
CO.  M  al.    (N*.  10I46.> 

<Sapr«iiw  Court  of  Oklahoma.  ICar  2^  ISSL) 

(ByXlabu*  by  ike  Court.) 

1.  Pleading  «=>I93(5)— When  petition  demur- 
rable as  not  stating  oatise  of  action  stated, 

A  demurrer  to  a  petition  because  not  sta- 
ing  tacts  Buffident  to  constitate  a  cause  of  ac- 
tion can  be  sustained  only  wbere  the  petition 
eontaiofl  defects  so  substantial  and  fatal  as  to 
authorize  the  court  to  saj  that,  tailing  all  the 
facts  to  be  admitted,  they  furnish  iio  cause  of 
action,  and,  if  the  (acts  stated  therein  entitled 
plaintiff  to  anj  relief,  a  demurrer  for  want  of 
■offldent  facts  should  be  oTsrruled. 

2.  Corporations  ^=9553(6)  —  For  mlsmanage- 
Biant  of  property  squlty  court  has  Inhsrent 
power  to  appoint  receiver  and  to  rsquire  ae- 
counting. 

Where  the  property  of  a  corporation  is  be- 
ing mismanaged  or  is  in  danger  of  being  lost 
to  the  stockholders  through  mismanagement, 
collusion,  or  fraud  of  its  officers  and  directors, 
a  court  of  equity  has  the  inherent  power  to  ap- 
point a  receiver  for  the  property  of  such  cor- 
poration, and  to  require  its  offieers  to  miUce  an 
afscountiiig  upon  petition  of  the  minority  stock- 
holders therefor. 

Appeal  from  District  Court,  Wogimw 
County;  Chas.  O.  Watts,  Judge. 

Action  by  A.  White  and  another  against 
the  Tullahassee  Realty  Company  and  others. 
Judgment  for  defendants  on  demurr^,  and 
plaln'tUTs  appeaL  Beroraed  and  ronanded, 
with  instructions. 

Brook  &  Brook,  of  Muskogee,  for  platntlltn 

In  error. 

0.  W.  P,  Brown,  of  Chicago,  IlL,  and  R, 
Bmmett  Stewart,  of  Muskogee,  for  defend- 
ants In  unm. 

PITCHFORP,  J.  This  action  was  com- 
menced by  the  plaintiffs  In  error  In  Wagoner 
county,  Okl.,  against  the  defendants  in  error 
for  lodgment,  declaring  the  property  of  the 
Tullahassee  Realty  Company  to  be  a  trust  in 
the  hands  of  the  other  defendants  for  the 
Interest  of  all  the  stockholders,  and  pray- 
ing for  the  appointment  of  a  receiver  to  take 
charge  of  the  boolia,  papers,  acounts,  and 
Iffoperty  of  the  company,  and  to  audit  said 
books  and  accounts,  and  to  conduct  and  man- 
age the  business  and  aftalrs  of  the  company 
in  accordance  with  law  and  the  order  of  the 
(Murt  until  further  orders  of  the  court. 

A  general  demurrer  to  the  petition  was 
sustained,  and  the  plaintiffs  refused  to  plead 
further  and  elected  to  stand  on  their  peti- 
tion. Judgment  was  rendered  against  them. 
To  rarerse  this  Judgment,  tbia  proceeding  In 
error  was  commenced. 

The  petition  is  lengthy,  but  states.  In  sub- 
stance, that  in  the  year  of  1910  the  defend- 


ants A.  J.  Maaon,  Ike  Mason,  and  tbe  plahi- 
tiff  White  formed  a  domestic  corporatitm  for 
the  purpose  of  buying  and  selling  land  as  an 
addition  to  the  town  of  Tullahassae;  that 
the  capital  stock  of  said  company  waa  $l/iO0, 
of  which  amount  White  paid  the  sum  of  ^iOO; 
that  the  Secretary  of  State  Issued  the  nec- 
essary certiflcate;  that,  after  the  lasnaace 
of  said  certiflcate,  the  stockholders  of  said 
company  chose  officers  In  manner  and  form 
as  required  by  law.  by  electing  A.  J.  Mason 
as  president,  A.  White  as  secretary,  and  Ike 
Mason  as  treasurer.  Thereafter  the  com- 
pany purchased  40  acres  of  land  lying  near 
the  town  of  Tullahassee  for  the  coosldera- 
tlon  of  $1,500.  Afterwards  the  plaintiff  W, 
W.  Waters  purchased  one-flfteenth  Interest 
In  the  stock  of  said  company  and  was  chosen 
as  treasurer. 

The  plaintiffs  allege  that  they  have  rqmt- 
edly  demanded  certificates  to  be  issued  cova^ 
Ing  their  shares  of  stock  respectively;  that 
the  president.  A,  J.  Mason,  refused  to  can  a 
meeting  of  the  stockholders  together,  or  hold 
any  meeting,  or  Issne  said  certificates;  Oat 
the  defendants  refused  to  turn  over  any  of 
the  money  btionging  to  plaintiff  Waters  as 
treasurer,  or  to  i^ve  any  Information  as  to 
tbe  bustneaa  or  fhiances  ct  asiA  company, 
and  r^oaed  to  recognise  these  plaintiffs  u 
having  any  voice  or  rtglits  In  said  company. 

^e  plaintlffa  further  allege  that  there  has 
been  much  of  the  property  belonging  to  the 
company  sold,  and  that  large  snms  of  money 
have  hem  received  by  A.  J.  Mason,  and  that 
said  money  has  not  been  legally  accounted 
for;  that  no  dividend  has  been  declared  or 
paid  in  the  last  six  years.  It  is  chargad 
that  A.  J.  Mason  is  systematically  dlfqws- 
ing  of  the  funds  of  said  company  by  appro- 
priating said  funds  for  his  own  use  and  bene- 
fit, and  that  he  will  continue  so  to  do  unless 
a  receiver  Is  appointed  and  an  accounting 
had;  that  the  defendants  A.  J.,  J.  W..  and 
Ike  Mason  have  constituted  themselves  as 
the  Tullahassee  Realty  Company  and  are 
running  tbe  business  to  suit  tb^selves. 

It  is  further  chained  that  J.  W.  Mason  has 
no  stock  in  the  company  and  is  not  entitled 
to  represent  any  shares  therein,  but  Is  in  is 
a  dummy,  for  the  purpose  of  forming  a  quo- 
rum and  making  such  orders  as  desired  by 
the  president;  that  the  president  has  been 
r^eatedly  requested  to  call  a  meeting  of  the 
stockholders,  but,  when  the  meeting  was  call- 
el,  the  same  would  be  Immediately  adjourn- 
ed If  these  plaintiffs  were  present,  and  no 
business  would  be  transacted;  that  the  de- 
fendants have  continuously  and  perslstesitly 
refused  to  let  either  of  the  plaintiffs  see  the 
company's  books  they  kept.  If  any  they  have, 
and  continued  to  sell  the  property,  and  bare 
dissipated  the  funds  of  said  company,  and 
wlU  continue  to  do  bo  unless  a  receiver  be 
appointed ;  that  the  business  is  behig  carried 
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OB  In  dei«gatloD  of  the  by-laws  of  the  com- 
pany and  tbe  laws  of  the  state  of  Oklahoma. 

It  la  further  alleged  that.  If  the  defend- 
ants are  not  prevented  by  an  order  ot  the 
court,  tbey  will  dispose  of  all  the  property 
bdonging  to  the  company  and  appropriate 
all  the  proceeds  arising  therefrom  to  their 
own  use,  and  to  the  Irreparable  damage  of 
the  i^alntiffs,  who  each  own  shares  of  stock 
in  said  company,  an^egatlng  the  sun^  of 
$600,  exclusive  of  commissions  and  dividends 
due  the  plaintiffs. 

The  prayer  for  Judgment  is  as  above  stat- 
ed. Under  our  dvU  procedure^  all  fictions  In 
pleadings  are  abolished.  In  the  construc- 
tion of  any  pleading  for  the  purpose  of  deter- 
mlnJng  Its  effect.  Its  allegatloQS  shall  be  lib- 
erally, construed  ^th  a  view  to  substantial 
Justice  between  the  parties,  nie  petition 
most  contain  the  name  of  the  court  and  the 
eoun^  In  which  the  action  Is  brought,  and 
the  names  of  the  parties,  plaintiff  and  de- 
fendant, and  a  statement  of  facta  constitute 
Ing  tbe  cause  of  action  in  ordinary  and  con- 
cise language. 

If  tbe  plaintiffs  in  Qie  case  at  bar  could; 
upon  trial,  establish  tbe  allegations  con- 
t^ned  In  the  petltlcm,  there  would  be  no 
question  but  that  th^  had  been  grossly  im- 
posed upon.  Under  these  allegations,  the 
affairs  of  the  company  have  been  under  the 
dranlnatlon  (tf  the  defendants,  who  have  con- 
tinued to  violate  the  trust  The  law  re- 
quires of  the  majority  In  the  cmtrol  and 
managemtet  of  a  corporatl(m  the  utmost 
good  faith  to  the  minority  stockholders.  It 
Is  of  the  es8«ice  of  this  trust  that  tt  should 
be  so  conducted  as  to  produce  for-eadi  stock- 
holder the  best  return  for  his  Investment 

[Z]  This  Tullahassee  Realty  Company  wbm 
fonoed  for  cwtaln  purposes.  Each  stock- 
holder In  subscribing  for  stock  and  in  pay- 
ing therefor  had  a  right  to  share  In  the  pro- 
ceeds of  the  enteiiwlse  In  proportion  to  the 
amount  lie  Invested.  Under  the  allegatltnis 
of  the  petition,  there  can  he  no  question  but 
that  a  wrong  has  been  perpetrated,  and  it 
is  one  of  tiie  fundamental  principles  of  Ju- 
rlspradenee  In  all  civilised  countries  "that 
tar  each  wrong  there  should  be  a  remedy." 
Tbe  Masons  have  entire  control  of  the  affairs, 
of  the  company,  and  have  utterly  failed  in 
their  plain  dnty  to  the  plalntlflh,  not  because 
of  matters  beyond  tbdlr  ctmtrol,  but  because 
of  fraudulent  mlsmanagemoit  and  misappro- 
priation of  the  funds.  We  nuke  this  state- 
ment on  the  theory  that  the  demurrer  con- 
fesses the  truth  of  the  all^tlons  of  the  pe- 
tition. The  plalntttb  have  a  rli^t  to  go  In- 
to a  court  of  equity  and  to  Insist  that  the 
defendants  shall  not  be  permitted  to  retain 
the  money  of  these  plalntUTs  to  be  used  for 
tiie  sole  advantage  of  tbe  defomdants,  and  a 
court  of  equity  should  not  permit  this  in- 
justice on  the  part  of  tbe  defendants  by 
denying  to  plalntifb  the  relief  to  whldi  they 
are  entitled  as  dlsdosed  by  their  petition. 


It  is  contended  by  the  defendants  that  ffie 
appointment  of  a  receiver  Is  an  ancillary 
remedy  In  aid  of  the  primary  object  of  lltl- 
gatl(Mk  between  the  parties,  and  that  such 
relief  must  be  germane  to  the  principal  suit, 
and  that  the  action  of  the  plaintiffs  was 
prlmuily  for  tiie  apiK^tmmt  of  a  receiver, 
and  contend  that  the  Judgment  of  the  trial 
court  In  sustaining  the  demurrer  waa  cor- 
rect. 

We  are  of  the  opinion  that  the  petition 
clearly  discloses  converse  of,  this  contention. 
The  plaintiffs  are  asking  that  their  rights 
first  be  ascertained  by  the  court,  and,  In  the 
event  these  rights  as  alleged  in  the  petition 
are  establidied  by  the  evid^ce,  then  they  ask 
that  the  court  appoint  a  receiver  In  order  that 
these  rights  might  be  secured  to  them.  Un- 
der this  view,  the  appointment  of  the  recov- 
er would  be  aodUary  to  the  main  action. 

If  tai  tbe  opinion  of  the  defendants  the 
plaintiffs  fsiled  to  state  tteix  cause  with 
clearness  and  predslom  so  that  the  precise 
nature  of  the  daim  made  against  the  de? 
fendants  was  not  apparent,  the  remedy  of 
the  defmdants  was  not  to  demur,  but  tb^ 
should  have  filed  a  motitm  to  compel  the 
plaintiffs  to  make  their  petition  more  defi- 
nite and  certain.'  When  the  petition  states 
any  tact  upm  which  the  pleader  is  entitled 
to  any  reuiof  under  tbe  law.  a  general  de- 
murrer diould  not  be  sustained  thereto. 

[1]  In  Jackson  t.  Moore,  79  Okl.  S9,  191 
Pac  690,  the  rule  Is  stated  as  follows : 

"A  demarrer.to  a  petition  because  not  atat- 
ing  tects  suffident  to  constitute  a  cause  of  ac- 
tion can  be  sustained  only  where  the  petiUwi 
contains  defects  so  substantial  and  fatal  as  to 
anthOTice  the  court  to  say  that  taking  all  tte 
facts  to  be  admitted,  they  furnish  no  canse  of 
action,  and,  if  the  facts  stated  therein  entitled 
plaintiff  to  any  relief,  a  demurrer  for  want  of 
sufildent  facts  should  be  overruled." 

In  Emmerson  v.  Botkln,  26  Okl.  218,  109 
Paa  681  (20  L.  B.  A.  [N.  8.]  786.  188  Am. 
St  Rep.  953),  the  first  paragraph  of  the  i^l- 
labus  Is  as  follows: 

"A  general  demarrer  to  a  petition,  which  at- 
tempts to  state  several  caases  of  action,  aliould 
be  overruled  if  any  of  tbe  statements  of  caus- 
es of  action  contained  in  sold  petition  are 
good." 

Tbe  defendants  contend  that  there  Is  no 
allegation  In  tbe  petition,  that  the  corpora- 
tlon  is  Insolvent  or  threatmed  vritb  Insol- 
vency by  the  action  of  the  majority  of  the 
stockholders,  and  that  tbe  court  would  be 
without  authority  to  appoint  a  receiver  in 
the  absence  of  an  allegation  of  Insolvency. 

In  Union  State  Bank  of  Shawnee  v.  Muel- 
ler et  al.,  172  Pac.  6C0,  this  court;  weaUng 
ttiTou^  Hardy,  Justice,  said: 

**Where  the  pVt^erty  of  a  corporation  Is  be- 
ing mismanaged  or  Is  in  danger  ^  being  lost  to 
the  stockholders  throng  mismanagement  col- 
lusion, or  fraud  of  Its  ofBcars  and  dlreetoia,  w 
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court  of  eqult?  hai  the  Inherent  power  to  ap- 
point  a  receiver  for  the  property  of  each  cor- 
poration, and  to  require  its  officers  to  make  an 
accouDtiiig  upon  petition  of  the  minori^  stock- 
holders  therefor." 

In  Hughes  et  aL  t.  Qarrelts  et  at,  35  OkL 
321,  129  .^c.  4S,  the  syllabus  Is  as  follows : 

"Under  section  5772;  Gomp.  Laws  1900,  where 
a  party  moTins  for  a  receiver  shows  that  he  has 
a  probable  cause  of  action,  and  that  the  rents, 
isBuea,  and  profits  of  the  land  in  litigation  are 
being  removed,  or  tiiere  is  danger  of  the  same 
being  lost,  it  is  proper  and  right  that  the  ap- 
pointment should  be  made  to  hold  tiiem  and 
prevent  loss  during  the  pendency  of  the  litiga- 
tion, and  this  without  reference  to  the  probable 
solvency  or  insolveiicr  of  the  pBXtj  against 
whom  the  proeeedlnga  are  brought." 

In  84  Gyc  84,  It  Is  said  as  follows: 

"But  the  rule  that  a  receiver  will  not  ordi- 
narily be  appointed  at  the  instance  of  stock- 
holders is  not  without  limitation  or  exception. 
The  authorities  are  sometimes  to  be  reconciled 
upon  the  theory  that  the  receivership  is  not 
for  the  purpose  of  working  a  dissolution  of  the 
corporation,  but  is  merely  to  preserve  the  prop- 
erty Intact,  and  to  this  extent,  to  say  nothing 
here  of  statntory  prorlsiona  under  which  the 
general  rule  la  modified,  It  has  been  recognlEed 
that  facts  may  arise  which  woidd  Juati^  the 
apsmintment  of  a  temporary  receiver,  even  when 
the  court  cannot  liquidate  the  affairs  of  the  cor- 
poration, and  when  the  corporation  is  a  going 
concern,  and  that  if  on  the  application  of  a 
stockholder  for  other  equitable  relief  it  should 
be  made  clearly  to  appear  that  the  appointment 
of  a  receiver  la  necesary  to  effect  the  purpose 
of  the  actioD,  the  court  would  have  power  to 
make  such  appointment" 

We  conclude  that  the  court  committed  er- 
ror In  BustalDlng  the  demurrer.  The  Judg- 
ment of  the  lower  court  Is  therefore  revers- 
ed, and  cause  remanded,  with  instructionB  to 
overmle  the  denurrer  to  the  amended  peti- 
tion. 

HABBISON,  O.  J.,  and  McNQILL,  Mlli- 
IjBB,  and  KIGHOLSON,  JJ.,  concur. 

(SI  OU.  »8> 

MIDLAND  VALLEY  R.  CO.  V.  LAWHORN. 

(No.  10213.) 

(Supreme  Court  of  Oklahoma.  May  17, 1921.) 

(SyUahus  by  the  Court.) 

1.  Railroads  «=>348(i)  —  Evldesce  sappertlag 
verdot  for  destraetlon  of  antomobtle. 

The  evidence  examined,  and  held,  that  it 
was  sufficient  to  take  the  case  to  the  Jury. 
There  being  evidence  to  support  the  verdict  of 
the  Jury,  it  will  not  be  disturbed  on  appeal. 

2.  Evldeaos  «S3474(I9) —Owner  of  oar  held 
oompetest  to  testify  as  to  Its  value. 

Where  a  person  testifies  that  he  haa  been 
fanlUar  with  automobiles  for  several  years, 


that  he  purchaaed  the  car  In  controversy  direct 
from  the  dealer  when  It  was  new,  had  driven  Et 
ever  since  he  had  so  purchaaed  it,  Jkeld,  tliat  hi 
is  competent  and  qualified  to  testify  as  to  its 
value.  Further  feeM,  that  It  was  not  neeeasuy 
to  question  such  witness  ss  to  his  technlnl 
knowledge  of  automobfles  b^oro  he  diould  be 
permitted  to  testify  as  to  Its  value. 

8.  Railroads  «=>3I2(2,  3)— Rnsslag  tnia  wttb* 
out  headllBht  or  algaala  segllgeaos. 

When  a  railroad  company,  in  t^eratlDg  a 
long  and  heavy  freight  train,  runs  It  through  a 
to^  at  a  speed  of  26  to  30  miles  an  hour  be- 
tween  11  and  12  o'doch  at  night  and  witheot 
any  headlight  on  the  engine  and  without  giving 
any  warning  of  its  approach  by  ringing  the  bel], 
or  sounding  the  whisUe,  this  constitutes  m^- 
gence  per  sc.  . 

4.  Trial  «=926l— iM^setlSBs  Mt  statlBi  law 
properly  refsssd. 
The  requested  Instmctiona  szamlned,  sod 
under  the  facts  in  this  case  tb^  did  not  stiti 
the  law,  and  it  was  therefore  not  error  to  re- 
fuse  to  give  them. 

Appeal  from  District  Court,  Tulsa  Cood- 

ty ;  N.  E.  McNeill,  Judge. 

Action  by  J.  S.  Lawhom  against  the  Mid- 
land Valley  Bailroad  Company  to  recover  for 
the  destruction  of  an  automobile.  Judgment 
for  plaintiff,  and  defmdant  ajveala  Af- 
firmed. 

O.  E.  Swan,  of  Muskogee,  and  Blakoi^  It 
Maxey,  of  C^lahoma  City,  for  plaintiff  In  er> 
ror, 

0.  P>  Choianlt  and  J.  P.  Svers,  both 
Tulsa,  tat  defendant  In  error. 

MILLER,  J.  This  action  was  commenced 
In  the  superior  court  of  Tnlaa  county,  and 
afterwards,  by  proper  ordera,  transferred  to 
the  district  court  of  Tulsa  county.  It  was 
Instituted  by  J.  S.  Lawhom  against  the  Mid- 
land Vall^  Railroad  Company,  a  corpora- 
tion, to  recover  $800  damages  for  the  de- 
struction of  his  automobile,  $600  damages  for 
personal  Injury,  and  $500  punitive  damages. 
There  was  a  verdict  In  favor  of  the  plaintiff 
for  $800  damages  to  the  automobile.  The 
Jury  did  not  allow  anything  for  personal  hi- 
jury  or  punitive  damages.  Judgment  was 
rendered  on  the  verdict.  The  defendant  filed 
Its  motion  for  a  new  trial,  which  was  ove^ 
ruled,  saved  its  exceptions,  and  perfected 
this  appeal.  For  convenience  the  parties 
will  be  referred  to  as  they  ap[>eared  In  the 
lower  court. 

The  plaintiff  alleged  hi  his  petiticHi  that 
tbe  Midland  Valley  Railroad  Company  baa 
a  line  of  railroad  or  tracks  running  from 
north  to  south  through  the  town  of  Jeoks, 
Okl.;  that  \t  maintains  a  depot  within  a  few 
feet  of  and  close  to  the  Main  street  In  said 
town;  that  said  Main  street  runs  east  and 
west  and  crosses  said  railroad  tia.dSB  at 
approximately  right  an|^;  that  between 
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11  and  12  &tiodk  on  the  night  of  Atigust  18, 
1916,  the  plalntUT  was  on  Main  street  and 
approaching  said  track  In  an  automobile  and 
was  on  the  side  where  the  depot  was  situ- 
ated;  that  the  depot  obstructed  his  Tiew 
until  he  was  close  to  the  tracks ;  that  plain- 
tiff was  the  owner  of  and  was  driving  the 
car,  but  there  were  other  persons  riding  with 
him;  that  he  did  not  see  the  train  until  one 
of  the  passengers  in  the  car  with  him  bel- 
lowed for  blin  to  stop;  that  he  applied  tbe 
brakes,  slowed  up,  and  stopped  just  before 
going  onto  the  track;  that  a  heary  freight 
train  was  approaching  at  a  speed  of  25  or 
30  miles  an  hour,  without  any  headlight  on 
tbe  engine;  that  tbe  train  was  upon  falm 
by  the  time  be  got  his  car  stepped,  and  the 
engine  in  passing  struck  the  car,  overturned 
and  demtdlshed  it;  that  plaintiff  attonpted 
to  jump,  and  received  Injuries  about;  his 
knee  In  so  doing- 
Defendant  sets  out  seven  spedficatlons  of 
error  and  argues  the  first,  sixth,  and  seventh 
under  this  heading:  latere  Is  no  evidence 
upon  which  to  base  the  verdict  or  judgment 
[1]  The  testimony  of  some  10  or  12  wit- 
nesses was  to  the  effect  that  the  train  was 
going  at  a  speed  of  25  to  80  miles  per  bour ; 
that  It  did  not  have  a  headlight;  that  It  did 
not  whistle  or  ring  the  bell  after  coming 
Into  town.  One  witness  testified  about  hear- 
ing a  whistle  a  short  time  before  tbe  train 
approached  and  looked  for  the  train,  but 
could  see  no  headlight,  and  that  it  did  not 
whistle  or  ring  a  bell  after  it  got  into  the 
town.  The  testimony  of  these  witnesses  was 
disputed  by  some  members  of  the  train  crew, 
and  the  evidence  of  one  or  two  other  wit- 
nesses disputed  some  of  the  facts  testified  to 
by  tbe  witnesses  for  the  plaintiff.  We  think 
tbe  evidence  was  sufficient  to  take  the  case 
to  the  jury.  There  being  evldmce  to  sup- 
port the  verdict  of  the  jury,  and  it  having 
received  the  approval  of  the  trial  coart,  it 
will  not  be  disturbed  upon  appeal.  See  St. 
Lonis-San  Francisco  Railway  Co.  v.  Dona- 
hoo  et  al.  (No.  11066)  196  Pac.  81,  and  otlier 
cases  therein  cited. 

Deftodant  next  complains  that  the  trial 
court  erred  in  tbe  admission  of  testimony  as 
to  tbe  value  of  tbe  car.  The  j^intlfT  testi- 
fied that  he  bought  tbe  car  new;  that  It  was 
worth  $800  at  tbe  time  of  the  accident ;  that 
he  bad  known  cars  for  several  years  and  that 
tbe  car  was  demolished;  that  the  fore  wheels 
were  torn  down,  bent  the  front  axle,  knocked 
tbe  bed  dear  out  of  line,  and  completely 
demolished  the  car  so  far  as  Its  value  was 
concerned;  that  It  would  cost  as  mudh  to 
fix  It  as  tb»  car  would  bo  wDitb. 
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The  defendant  argues  tbe  proposition  as 
though  the  plaintiff  bad  testified  that  he 
paid  $800  for  the  car  when  it  was  new,  but 
the  plaictiff  did  not  so  testify.  He  did  not 
state  what  he  paid  for  It  when  it  was  new. 

Tbt  defendant  further  contends  that  tbe 
car  was  not  totally  destroyed.  We  think  the 
evidence  shows  that  the  car  was  totally  de- 
stroyed 80  far  as  any  value  was  concerned, 
and  the  jury  evidently  so  found. 

[2]  The  plaintiff  clearly  qualified  himself 
as  a  witness  to  testify  as  to  the  value  of 
the  car.  Placing  a  value  on  an  automobile 
that  a  person  bought  new  and  lias  been  driv- 
ing since  he  so  purchased  it  does  not  require 
technical  skill  or  technical  knowledge  of  au- 
tomobiles in  order  to  qualify  the  perscH^  to 
testify  as  to  Its  value.  The  automobile  has 
become  so  common  and  so  much  a  part  of  our 
everyday  life  that  It  would  be  absurd  to  say 
that  a  man  who  had  been  familiar  with  cars 
for  several  years,  bad  bought  a  car  new,  and 
had  'been  driving  it  since  be  so  purchased  It, 
that  he  could  not  testis  as  to  its  value  with- 
out stating  some  special  quallficationB  which 
he  possessed.  The  approximate  standard  of 
value  for  cars  Is  the  price  at  which  they 
sell  on  tbe  market  We  think  the  witness 
was  qualified  to  testify  as  to  Its  value.  There 
being  no  other  evidence  of  its  value,  except 
It  was  worth  $800,  the  jury  was  justified  In 
finding  by  its  verdict  that  it  was  worth  $800. 

[S,  4]  me  otlier  assignments  of  error  are: 
Refusal  of  tbe  ooort  to  give  certain  Instruct 
tions  requested  by  the  dtfendant  and  the 
overruling  of  the  motltm  fOr  a  new  trlaL 
We  have  examined  the  instructions  asked 
for  by  the  defendant,  and  they  do  not  state 
the  law  under  tbe  facts  in  this  case.  The 
negligence  of  the  defendant  In  running  its 
train  without  a  headlight  at  a  high  rate  of 
speed  between  11  and  12  o'clock  at  night 
through  a  town  where  It  might  reasonably 
expect  persons  to  be  crossing  its  tracks  on 
the  public  streets  and  without  giving  any 
warning  of  Its  approach,  is  negligence  per 
Be.  Had  there  been  a  headlight  on  the  en- 
gine. It  would  have  sent  its  rays  along  the 
track,  giving  warning  of  its  approach.  Tbe 
plaintiff  had  a  right  to  expect  the  railroad 
company  to  use  the  ordinary  means  and  care 
In  warning  the  public. 

We  do  not  find  that  kdj  reversible  error 
has  been  conunltted. 

Tbe  Judgment  of  the  trial  court  Is  there- 
fore affirmed.  ^ 

HARRISON,  a  J.,  and  KANE,  JOHNSON, 
and  KBNNAiaSl,  J  J.,  ccmciir. 
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L.  D.  POWELL  CO.  v.  CASTEEL. 
(No.  MSI6.) 

(Snprem*  Cmrt  of  OUaboma.  Mar  SI*  1921.) 

fSyUalm  hv  the  Oottrt.) 

1.  Appeal  and  error  9=s>564 (4) —Supreme 
Coart  has  ao  JarUdlotlon  of  appeal  where 
ease-made  aet  seryed  la  time. 

A  caae-made  not  aerred  within  the  time  aU 
lowed  by  law  nor  witUn  the  extenaion  allowed 
hj  Ibe  court  giyea  tUa  court  no  Jmiadietion 
oi  0ie  iTOMl  aa  a  caae^nada 

2.  Appeal  aad  error  «5>564 (4)— Case-made 
llled  tee  late  will  aot  be  considered  for  any 
purpose  unless  It  presents  question!  prop- 
erly reviewable  oa  a  transorlpt. 

Thonsh  a  case-made  may  be  filed  too  late 
to  be  considered  as  a  case-made  but  within  the 
^e  for  fflinff  a  transcript,  onless  it  presents 
qneationa  properly  reviewaUe  on  a  transcript 
it  wiU  not  be  ctuuddered  for  any  purpoae. 

Appeal  from  District  C!oart.  Hnrray  Onm- 
ty;  F.  B.  Swank,  Judge. 

Action  by  the  U  O.  Powell  Oompany 
against  J.  H.  Caste^  Judgment  for  de- 
fondant,  and  plaintiff  appeals.  Aiq>eal  dia- 
missed. 

Terker  EL  Taylor,  of  Paala  Valley,  for 
plalntifl  In  error. 

W.  N.  Lewis,  of  Davla,  for  defendant  In 
enor. 

HABmsON,  a  J.  This  record  discloses 
that  motion  for  new  trial  was  OTerruled 
December  22,  1918,  and  plaintiff  given  60 
days,  In  addition  to  the  IS  days  provided 
by  law,  to  serve  case-made.  March  6,  1920, 
an  extension  of  60  days  additional  was 
granted.  May  4, 1920,  an  extension  of  IS  days 
in  addition  to  the  time  already  granted  was 
made,  making  190  days  In  all  for  serving 
case-made,  whicb  expired  May  20, 1920.  Hie 
case-made  was  not  served  until  May  22,  two 
days  after  ttae  time  had  expired. 

[1]  Under  tbe  rule  heretofore  followed,  a 
parported  case-made,  which  has  not  been 
served  within  15  days  from  tbe  date  of  tbe 
judgment  or  order  api>ealed  from,  or  within 
an  extension  of  time  duly  allowed,  cannot  be 
considered  by  this  court  for  lack  of  juris- 
diction. Cook  V.  Cook,  79  Okl.  222,  192  Pac. 
215;  Cripple  Creek  OU  Co.  v.  King,  76  OkL 
316,  185  Pac.  439;  Morgan  v.  Board  of  Oo. 
XSova^  69  Okl.  290,  159  Pac  514;  Wills  v. 
Buzbee,  42  OkL  206,  140  Paa  1146;  Gilbert 
T.  Divelbiss,  47  OkL  340,  148  Paa  689. 

[1]  Tills  case  might  be  reviewed  as  upon 
a  transcript,  having  been  flled  witbln  idz 
months  trom  tbe  date  of  final  jndgmoit ;  but 
as  the  petition  in  error  presents  no  ques- 
tion reviewable  upon  transcript,  there  is 
nothing  before  this  court.    Cook  t.  Cook, 


stnwa;  Tlumipsao  t.  Bterani^  175  Pul  742; 
Odltns  T.  Osmqr.  171  Paa  880. 
Vor  these  reasons  Vat  appeal  Is  fllsnrtwrtl. 

JOHNSON,  McNEILI^  KENNAHBB,  lOL- 
LKE,  and  EI/CINO,  JJ^  amcura 


(81  OkL  MO 

KEECHI  OIL  &.  OAS  CO.  at  al.  v.  SMITH 

et  aL   (No.  10698.) 

(Supreme  Court  of  Oklahoma.  May  10^  tflSL) 

(ByUalus  bv  the  Court.) 

1.  Appeal  aad  error  ^1179(7),  n7S(4Mf 
Judgment  lif  against  weight  of  evideace,  8a- 
preme  Court,  In  equitable  cases,  will  raadsr 
or  oaase  to  be  rendered  proper  Judgment 

In  an  equitable  action,  this  court  will  wcl^ 
the  evidence,  and,  if  tbe  Judgment  of  the  trUI 
court  is  clearly  against  tbe  weight  thereof,  will 
render,  or  cause  to  be  rendered  sndi  Jadgmol 
as  said  court  should  have  rendered. 

2.  Mines  aad  niaerals  ^78<l)— ConsfrueOM 
of  phrase  "Ml  or  gas  foantf  la  piorlag  ^sai- 

titles." 

The  phrase,  "oil  or  gas  is  found  in  payfaii 
quantities,'*  means  in  sufficient  quantities  to 
pay  a  reasonable  profit  on  die  necessary  sum 
required  to  be  expended,  Indnding  the  cost  sf 
drilling,  equipment,  and  operation  of  well. 

3.  Mines  and  minerals  «=»78(2)— ForfeKare  sf 
oil  and  gas  lease  tor  waat  of  diligence  la  op- 
eration held  erroneous. 

It  is  error  to  declare  an  oil  and  gas  least 

forfeited,  which  contained  the  following  prori- 
siou.  to  wit:  "That  second  party  agrees  to  com- 
mence operationB  of  drilling  within  90  days  from 
tbe  date  hereof,  somewhere  within  the  vicudtr 
of  Cement,  and  driU  to  a  depth  of  8.000  fert 
unless  oil  or  gas  Is  found  in  paying  quantities 
at  a  lesser  deptii,  and  continue  drilUog  wiA 
due  diligence  to  completion."  When  tbe  sri- 
dence  disclosed  the  lessee  commenced  the  vi- 
cinity well  and  bad  continued  to  drill  with  dns 
dlligeace  to  the  date  of  filing  suit  to  cancel  the 
lease,  although  tbe  parties  had  not  found  oU 
and  gas  in  paying  quantities,  nor  completed  said 
well  to  a  depth  of  3,000  feet,  the  continued  driU- 
ing  with  due  diligence  was  a  compliance  witk 
tbe  express  covenant  contained  in  the  lease, 

4.  Appeal  and  error  «=3lOi2(l)  —  Judgnsat 
oanoeiing  oil  and  gas  lease  set  aside  u  agalast 
weight  of  evldenee. 

On  an  appeal  from  a  judgment  of  the  Eiiil 
court  canceling  an  oil  and  gas  lease  for  viola- 
tion of  certain  express  covenants  contained  in 
tbe  lease,  where  the  court  made  a  general  flad- 
ing  in  favor  of  the  lessor,  canceling  ssid  lease, 
and,  from  an  examination  of  the  entire  record, 
the  evidence  is  insufficient  to  support  a  findini 
that  the  lessees  have  failed  to  comply  with  any 
of  the  express  covenants  in  the  lease,  the  jodg- 
ment  of  the  court  will  be  set  aalde,  as  desdr 
against  the  weight  of  the  orldenea. 

Biting,  3^  dissenting. 


&»ror  other  easM  bm  ssbm  topic  and  KBT>HOMBUI  la  all  Ker-Numbered  DlswU  and  IvdssM 
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ApikmU  from  District  Court,  Caddo  Goud- 
tj;  wni  linn.  Judge. 

Snlt  by  J.  D.  Smith  and  Dora' A.  Smith 
against  the  Keechi  Oil  &  Oas  Company  and 
others,  to  cancel  an  iAl  and  gas  lease.  De- 
cree for  complainants,  and  defendants  ap- 
peal. Beversed  and  remanded,  with  direc- 
tlona. 

Bond.  Melton  ft  Melton,  of  Chickasha.  for 
plaintiffs  In  error. 

Morris  &  Jameson,  nt  Anadartn^  for  de- 
fendants In  error. 

McNIULL,  J.  This  action  was  commenced 
in  the  district  conrt  of  Caddo  county  by  J. 
D.  Smith  and  Dora  A.  Smith,  against  the 
Keechi  Oil  ft  Gas  Company  and  others,  to 
cancel  a  certain  oil  and  gas  lease,  executed 
by  J.  D.  Smith  and  Dora  A.  Smith  to  L  N. 
Duncan,  whidi  lease  Is  now  owned  by  the 
defendants. 

The  amended  petition  for  grounds  for 
cancellation  allied  the  land  was  the  home- 
stead of  the  Smiths,  and  the  lease  was  ex- 
ecuted on  the  10th  day  of  January.  1916,  by 
J.  D.  Smith,  without  any  consideration,  and 
that,  about  the  15th  day  of  December,  1916, 
Dora  A.  Smith  executed  said  lease  without 
any  consideration  whatever,  except  the  lessee 
agreed  to  Immediately  resume  drilling  on 
what  Is  known  as  the  Euuzmlller  well,  and 
to  continne  actual  drilling  to  a  depth  of 
8,000  fteet  unless  oil  and  gas  was  found  In 
paying  quantities;  that  said  representations 
were  false  and  imtrue,  and  made  with  the 
fraudulent  intent  to  deceive  Mrs.  Smith,  and 
with  no  intent  to  continue  drilling,  and 
made  to  obtain  Mrs.  Smith's  signature  to 
said  lease;  and  she  relied  upon  the  said 
representations,  and  that  said  lease  was 
obtained  by  fraud,  and  void. 

The  second  ground  for  canc^atlon  alleged 
that  the  lease  contained  the  following  pro- 
Tlslon: 

"Second  party  agrees  to  commence  operadons 
of  drilling  within  90  iaju  of  date  kereof,  some- 
where wHhin  the  vicinity  of  Cement,  Ok).,  and 
to  drill  to  a  depth  of  8,000  feet,  unless  oQ  and 
gas  are  found  In  paying  qaaatities  at  a  lesser 
depth,  and  continue  dxflling  nnttl  said  wdl  is 
completed." 

It  is  contended  tbat  tbe  defendants  breadi- 
ed  this  profVAoD  of  the  lease,  and  had  tot' 
felted  tbeHi  rights  In  said  lease. 

The  third  ground  for  cancelation  was  that 
Uw  lease  provided.  tZ  no  well  was  comideted 
on  the  praniaea  within  one  year  from  the 
date  thereof  the  leaee  agreed  to  pay  at  the 
rate  at  91 'per  aer^  payable  in  advance. 
imtU  a  wdl  was  ccmpleted.  It  is  alleged 
that  no  wen  was  ccnq^eted.  and  no  mon^ 
paid  according  to  the  tenna  of  tb»  leas& 

TSu  ftnrtb  coirtentkm  was  Oat  the  lease 
was  unilateral,  and  void. 

l%m  deCmdants  answered,  and  npcm  the 
trial  at  Out  am  the  court  foond  tbe  Issoos 


In  favor  of  One  plalntlfls  and  against  the 
defendants,  and  canceled  said  lease. 

(1]  From  said  Jndgment  the  defendants 
have  appealed.  The  groonda  alleged  for 
cancellation  ct  the  lease  depend  upon  que» 
tlons  of  fact,  and,  the  court  having  made  a 
general  flndhog  In  &Tor  of  the  plaintiffs, 
in  order  to  reverse  the  Judgment  it  will  be 
necessary  to  find  that  the  flndini;  of  the  court 
is  clearly  against  the  weight  of  the  evidence 
on  each  proposition. 

The  first  allegation  of  the  petition  was 
that  there  was  no  eonslderatim  for  said 
lease.  The  lease  redtes,  one  dollar  con- 
sideration, and  the  farther  consideration  that 
the  well  should  be  drilled  within  the  vicin- 
ity of  Cement,  to  a  depth  of  3,000  feet,  un- 
less  oil  or  gas  was  found  in  paying  quanti- 
ties at  a  lesser  depth.  Mr.  Smith,  one  of 
the  plaintiffs,  testified  that  he  did  not  re* 
oelve  the  dollar,  nor  did  he  contend  that  the 
lease  should  be  canceled  for  that  reason, 
but  that  the  conslderatloD  for  the  lease  was 
the  drilling  of  «  teat  weU  in  the  vicinity  of 
Cement,  and  the  lease  should  be  canceled 
for  fbllnre  to  comply  with  that  provision 
In  the  lease. 

We  think  this  is  the  piaterial  questimi  In 
the  case,  and  the  Judgment  of  tlie  trial  ooort 
dqioids  np(A  whether  the  lessee  had  failed 
to  <!omjfls  wlUi  this  express  covenant  In  the 
lease  at-  the  time  of  the  institution  of  the 
suit  The  lint  reqnlronait  under  this  ex- 
press covenant  of  the  lease  was  the  ccnn- 
mencemmt  of  operations  of  drtlUng  within 
80  daya  from  the  Iftth  day  of  Juiuary.  1916>. 
Whether  there  waa  a  strict  comidlance  with 
thla  90-day  ^orlsion  we  tlilnk  tai  Immaterial, 
for  the  lease  in  this  case  was  not  executed 
by  Mrs.  Smith.  nntU  the  16th  day  of  De- 
cember, 191^  and  t2ie  lease  waa  of  no  force 
and  effect  ontU  that  day.  the  land  being  the 
hmnestead  of  Mr.  and  Mrs.  SmlUi,  and  £be 
lessee  or  th<^r  assignees  had  drilled  a  wOll 
within  the  vidnlty  of  Ounent  to  a  depth  of 
aboat  1,600  feet  at  the  time  of  signing  the 
lease,  lliis  would  be  a  waiver  of  the  right 
to  forfeiture  for  fallnre  to  sdictly  ounply 
with  this  provision  to  commence  operations 
of  drilling  within  00  days. 

[2]  The  se«md  requirement  was  to  drill 
to  a  dc^th  <tf  8,000  feet,  unless  oil  or  gas  was 
found  at  a  lesser  depth  in  paying  quantltlea. 
The  term,  "paying  qoantitiea,"  in  an  oil  and 
gas  lease  has  been  defined  1^  this  court  to 
mean: 

phrase  'oil  or  gas  is  found  in  paying 
qaantities,*  means  in  sufficient  qnantitieB  to  pay 
a  reasonable  pro6t  on  the  necessary  som  re- 
qoired  to  be  expended,  indndlng  the  cost  of 
drilling,  equipment,  and  operation  of  vkU."  At- 
dizonne  v.  Archer.  ITS  Fae.  268;  Pelham  Fe- 
trolenm  Go.  v.  North.  78  OU.  68;  ISSFae;  1009. 

The  evidence  dls<4o8ed  that  oil  waa  not 
found  In  paying  quantities  as  measured  by 
Uw  above  dedslms.  althon^  It  waa  bdtoved 
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by  all  of  the  people  fomlllar  with  tbe  well 
that  from  the  1st  of  December,  1916,  until 
long  after  the  commencement  of  this  suit, 
the  KuQzmiller  well  was  a  paying  well,  but 
It  later  developed  not.  to  be  a  paying  welL 
The  next  requirement  was  that  a  well  was 
to  be  drilled  to  a  depth  of  3,000  feet  It  Is 
admitted  that  no  well  was  drilled  to  a  depth 
of  8,000  feet.  The  lease  does  not  provide 
when  said  well  shall  be  completed  to  a 
depth  of  3,000  feet,  but  provides  the  lessee 
shall  continue  work  with  due  diligence. 

13]  The  evidence  is  conclusive  that  the 
parties  worked  with  due  diligence,  taking 
into  consideration  that  this  was  a  "wild-cat 
field,"  and  in  December,  1916,  found  oil  and 
gas.  They  then  worked  diligently  in  their 
attempt  to  make  the  w^l  produce  oil  and 
gas  in  paying  quantities.  They  woAed  at 
the  well  for  some  eight  or  nine  months  try- 
ing to  produce  oil  and  gas  In  paying  quanti- 
ties. There  is  no  contention  that  this  work 
was  not  done  In  good  faith. 

This  action  was  commenced  on  the  14th 
day  of  March,  1017,  and,  if  the  plaintiffs  are 
entitled  to  have  said  lease  canceled,  it  is 
by  virtue  of  the  violation  of  some  express 
provision  of  the  l^se  that  existed  on  or 
prior  to  said  date.  No  supplemental  petition 
was  filed  asking  for  cancellation  of  the  in- 
strument for  failure  to  comply  with  any  of 
the  express  covenants  of  the  lease 'that  ac- 
crued after  the  filing  of  the  petition.  On 
the  14th  day  of  March,  the  date  of  instltut- 
ing  this  suit,  the  lessee  had  not  found  oil 
and  gas  in  paying  quantities  In  the  vldnlty 
well,  nor  had  they  drilled  to  de^th  of  more 
than  8,000  feet,  but  they  had  commenced 
the  work,  and  since  the  execution  of  this 
lease  had  worked  continuously,  diligently 
and  In  good  t&lth  and  com^ylng  with  this 
provision  of  the  leaaa.  The  evidence  is  con- 
<da8ive  that  there  was  no  violation  of  this 
express  covenant  in  the  lease  at  the  time 
of  the  cwmnencement  ct  thia  actlm. 

[4]  We  wUl  now  omalder  the  other 
grounds  for  cancellation  of  ttie  lease  as  al- 
lied In  llie  petition.  In  re^rd  to  the  al- 
legation that  at  the  time  BCrs.  Smith  execut- 
ed the  lease  certain  fiUse  and  fraudulmt 
reinresentatlonB  were  made  to  her  in  regard 
to  continuing  drilling  on  the  Konzmiller 
wdl,  it  Is  spffldent  to  say  that  no  evidence 
vras  Introdoced  to  sni^ort  this  allegation, 
of  the  petitlm. 

The  third  allegation  for  cancellation  of 
the  lease  was  that  the  lessee  bad  not  paid 
the  dollar  per  acre  for  the  aeomd  year's 
roDtaL  This  reatat  became  due  on  January 
19,  1917,  and  the  evidence  is  conclusive  the 
lessee  bad  taidered  the  plaintifl  said  amotmt, 
which  was  refused,  and  on  said  date  the 
rental  was  deposited  in  the  bank  designat- 
ed In  the  lease  as  the  depository,  so  ttiare 
was  a  strict  comidlance  with  this  prorlflton 
of  the  leaasb 

Q%e  next  ooatntlon  is  that  the  lease  was 


unilateral  and  void,  by  reason  of  the  surren- 
der clause.  There  is  no  merit  in  this  conten- 
tion. This  question  has  been  definitely  set- 
tled by  this  court  In  the  case  of  Rich  v.  Dooe- 
ghey,  177  Pac  86,  3  A.  L.  R  352. 

These  are  the  only  grounds  on  which  the 
plaintiffs  sought  to  have  said  lease  canceled, 
and  the  evidence  Is  Insuffldent  to  support  i 
finding  of  the  court  that  the  lessee  has 
violated  any  of  the  covenants  contained  la 
the  lease;  and  the  finding  of  the  court  In 
favor  of  the  plaintiffs  is  clearly  against  the 
weight  of  the  evidence. 

The  defendants  In  error  have  filed  a  motlra 
to  dismiss,  for  the  reason  said  lease,  by  Itf 
own  terms,  terminated  on  January  19,  1921, 
and  the  questions  herein  sre  now  moot  Tb» 
plaintiffs  In  error  have  filed  a  response  re- 
sisting said  motion,  contending  they  have 
certain  rights  and  equities,  and  further  con- 
tend they  would  have  a  right  to  have  the 
lease  extended  by  reason  of  this  litigation 
if  it  was  wrongful.  The  rights  of  the  parties 
under  the  lease  are  to  be  determined  as  of 
the  date  upon  which  this  action  was  brouglit 
in  the  district  court  What  has  happened 
since  that  time  we  are  not  advised,  nor  can 
these  questions  be  litigated  here  on  a  motion 
to  dismiss.  If  the  case  should  be  afilnned, 
the  rentals  deposited  In  the  bank  before  flis 
commencement  of  the  suit  would  belong  to 
plaintiff  in  error,  if  reversed  to  defendaitfs 
In  error,  so  the  quration  is  not  moot,  If  tot 
no  other  reason  than  to  determine  the  rights 
of  the  parties  to  the  roatala  already  deposit- 
ed by  plaintiffs  in  error  to  the  credit  of  de- 
fendant ta  error. 

The  judgment  of  the  trial  court  Is  Qiere- 
fore  reversed  and  remanded,  with  cUrectiMii 
to  dismiss  plaintiffs  petition. 

HABRISON,  a  J.,  and  PITCHirOBD, 
JOHNSON,  and  NICHOLSON,  Jl.,  ooncor. 

ELTINQ,  J.,  otmcnra  in  tiie  genersl  con- 
clusion that  there  was  no  forfUture  of  tiw 
lease,  and  that  cause  shoidd  be  revCTsed  and 
remanded,  with  directUma  to  dismlqs  tbe  in- 
terveners^ petition,  but  does  not  coocor  in 
all  the  conclnslona  stated  in  the  oiBbAoa.  I 
cannot  .concur  in  the  coaclnsion  that  file 
Kuntsmiller  well  was  not  a  paying  wdl,  and 
that,  under  tiie  cbrcnmstancea  of  its  b^ng  a 
developing  well,  and  that  the  lessors  had 
only  an  Indirect  Interest  in  the  prodnctifn, 
and  that  tbe  main  purpose  was  devebq^acot, 
and  not  production,  and  being  In  a  wild-cat 
field,  and  no  market  for  oil,  and  tiiere  bdng 
no  specific  ivovision  for  torf ^tnre^  the  tow, 
unda-  such  drcnmstances,  will  not  raise  ow 
by  ImpHcatliHL  See  Poe  v.  niry,  283  HI  66. 
84  N.  B.  40,  for  statement  of  tbe  role  tiiat 
Is  i^vUcable. 

The  surrender  clause  should  be  held  void, 
because  nio  consideration  Is  named  to  be  paid 
tat  tbe  surrender.  In  additloo  to  tbe  ret- 
aona  glw  In  Bisii  v.  Donei^iey,  dted  in  tbe 
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opinion,  the  Toldness  of  a  surrender  clause 
which  fails  to  name  the  amount  to  be  paid 
Js  held  In  the  case  of  Riddle  t.  Keechle  Oil 
*  Gas  Co.,  176  Pac.  737.  The  validity  of  a 
contract  cannot  be  attacked  for  failure  to 
pay  a  consideration  the  receipt  of  which  Is 
acknowledged  In  a  written  contract  See 
Ulry  V.  Poe,  heretofore  cited ;  Finlayson  v. 
Flnlayson,  17  Or.  347,  21  Paa  67,  3  L.  R.  A. 
801, 11  Am.  St.  Rep.  830;  Stannard  v.  Aurora, 
etc..  Ry.  Co..  220  IlL  460.  77  N.  E.  254.  The 
Other  reasons  for  dissent  are  expressed  In 
the  iMigthy  dissenting  opinion. 

ELTINO,  J.  (dissenting).  Hie  writer  of  tbls 
dlssoitlns  (^dnion  Is  not  dlasentlng  from 
the  final  ecmelnalon  of  tlie  oi^iilon  rerersing 
the  caae  and  denying  the  forf^tures  prayed 
for  by  the  Interveners  below,  defendants  In 
error  herein,  and  the  manner  of  his  cmcor- 
rence  Is  stated  In  ttie  ooncorranos  at  tlie 
dose  (tf  ttie  case. 

The  ynAta  omcnm  In  Hie  o^nlon  overnil- 
Ing  ttw  mofcUm  to  dismiss  the  appeal,  but 
dissents  for  tbe  reason  Out  the  opinion  does 
not  go  fiir  ffliOQi^  in  that  it  ISlls  to  find 
spedflcally  that  an  equity  has  arisen  In  favor 
oC  the  lessees,  plalntifls  to  error  herein,  by 
reason  of  the  wrongful  litigation,  and  that 
this  court  should  hold  that  the  lessees  are 
entitled  to  a  reasonaUe  time,  (m  and  after 
the  final  detennlnattim  of  the  UtigatlMi  liere- 
in,  in  which  to  test  for  oil  upon  the  premises 
leased,  and  that  It  is  the  dnty  of  tbls  court, 
under  its  nndoobted  equity  powers,  to  oilier 
definitely  decree  the  time  and  fix  the  terms 
of  fwfeltnrB  when  this  lease  diall  end  in 
the  evoit  the  lessees  fail  to  perform  as  di- 
rected by  fhb  decree  of  this  court,  o^  dse 
this  eoort  diould  lonand  this  case,  with 
dlrectlcms  to  the  trial  court  to  fix  the  time  of 
extensian,  and  to  definite  determine  the 
rl^ts  of  the  parties  to  said  cmtntct  as  to 
future  forfedtures.  This  dissenting  opinlMi 
is  not  what  it  ought  to  be,  and  we  fCel,  at  the 
outset.  Uiat  it  wUl  fkll  tar  short  In  learn- 
Ii%  and  in  the  appUcatlm  of  <dd  rules  to 
new  conditions,  or  the  appllcaUon  of  any 
new  roles  that  It  may  attempt  to  ivply  to 
the  dtuatlon  now  existing  between  the 
parties  to  this  contract.  The  writw,  how- 
ever, Is  sincere  In  the  ai^llcatlon  at  the 
gouaal  ^Inc^le  of  equity  that  Is  sought  to 
be  an^Ued  herein,  but  admits  some  misgiv- 
ings as  to  the  ai^licatlon  ot  some  of  the  prln- 
dples  which  may  be  enunciated  herein,  and 
that  It  is  tmly  by  invoking  the  power  of 
equity  and  by  an  appeal  to  conscience  and 
rljfht  that  the  rule  of  strict  forfeiture  can 
be  prevented  from  being  apiOled  to  the  aid- 
ing of  this  contract  and,  as  we  view  It,  an 
injustice  be  prevaited. 

The  effort  of  the  writer  herein  will  be  to 
show  that  there  is  nothing  more  In  the  fixing 
of  a  term  in  this  kind  of  a  contract  than  any 
other  forfeiture  feature,  either  specifically 
provided  In  the  contract,  or  which  may  arise 


by  implication  of  law;  that  it  can  be  waiv- 
ed during  the  term  of  the  lease,  or  that  the 
lessor,  may  by  his  omduct,  and  by  his  In- 
eauitable  actions,  and  by  a  breach  of  his 
Implied  warranty  to  the  lessees  to  peaceable 
and  quiet  enjoyment  of  their  ccmtractual 
rights,  which  the  opinion  of  the  majority 
of  this  court,  upon  the  merits  of  this 
appeal,  has  had  the  ^ect  of  preserving  to 
them,  provided  some  hard  and  rigid  rule 
of  law  does  not  prevent  their  becoming  effec- 
tive. It  has  been  suggested  that.  If  this  court 
und^ook  and  did  fix  a  definite  arrangeouent 
as  to  the  extension  of  this  lease  beyond  its 
term,  it  would.  In  effect,  be  making  a  new 
contract  for  these  parties.  The  writer  is 
unable  to  see  In  what  respect  this  court 
would  thereto  be  doing  anything  but  what 
courts  of  equity  are  d(^ng  every  day,  apd 
that  Is  relieving  parties  to  contracts  from 
the  strict  terms  thereof  by  reaa<»i  of  rights 
that  haVe  arisen  from  the  circumstances, 
conduct,  and  rdation  of  the  parties  during 
the  term  of  the  contract  If  this  is  sudi  a 
contract  that  a  court  of  equity  will,  during 
its  term,  specifically  enforce  at  the  behest  of 
the  lessees,  or  either  party  thereto,  why  has 
not  a  court  of  equity  the  power  to  enforce  the 
remedy  beyond  the  term  In  a  proper  case,  and 
such  as  the  writer  contends  this  to  be? 

It  is  not  the  making  of  a  new  contract, 
but  is  decreeing  that  such  and  such  a  thing 
shall  now  be  done  which  the  contract  said 
should  have  been  done  sooner,  but  the  per- 
formance was  prev^ted  by  the  fault  of  one 
who  now  says  it  cannot  be  done.  Equity 
says  it  can  be  done,  tliat  It  has  the  power  to 
so  decree  that  it  can  be  done,  altb6u^  out 
of  time.  The  subject-matter  still  exists,  and 
has  not  become  nonexist^t  such  as  the  laps- 
ing at  a  patent  right  or  a  license  to  do  busi- 
ness, and  Is  the  subject-matter  of  a  contract 
whl(^h  can  only  be  renewed  or  extended  by 
a  power  that  a  ,court  of  equity  cannot  controL 
The  reIatl<Hi8  of  the  parties  It  Is  practical 
for  a  court  of  equity  to  control  by  decreeing 
that  something  should  now  be  done,  though 
out  of  time,  which,  according  to  the  contract, 
should  have  been  dme  sooner. 

The  abstractions  and  distinctions  between 
conditions  precedent  sud  cmditlmis  snbsO' 
quent,  and  as  to  whether  the  production  of 
oil  In  paying  quantities  befote  the  end  of 
the  term  is  ^ther  one  or  the  othw,  is  not  of 
much  practical  effect,  as  the  writer  views 
it  In  one  emse  it  ml^t  be  b^  to  be  a 
precedent  condition  when  we  consider  the 
full  Investure  of  the  rights  <rf  the  lessees, 
but,  when  we  consider  it  in  the  light  tO.  the 
fact,  that  the  contract  gave  to  the  lessees 
certain  contractual  rlj^ts,  qpedfic  and  im- 
plied, such  as  the  right  to  enter  upon  the 
premises  during  the  term  of  the  lease  and 
test  for  <dl.  and  being  snCh  rights  as  a  court 
at  equity  will  specifically  enffwce,  The  pro- 
ducti<m  of  oil.  as  to  su<A  rl^^ts.  Is  a  con- 
dition subsequent,  and  a  failure  to  perform 
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fcnfelts  mxSk  mcedent  rights  iinless  saved 
any  eqattlw  beld  auffldait  to  reUeve 
against  mch  forfeiture.  The  writer  is  not 
going  to  say  that  the  equity  maxim,  "that 
courts  of  eqal^  do  not  tavtr  fcwfeltures 
based  <Ht  tnreadi  of  conditions  subsequent" 
applies  to  a  forfieltOTe  arising  und^  an  oil 
lease  like  the  <me  In  the  Instant  case.  We 
think  tttt  traid  of  modmi  equity  In  passing 
upon  such  condltlcm  In  an  oil  lease  Is  to  bold 
a  forfeiture,  unless  the  granting  of  a  for- 
fetture  would  be  against  Justice  and  good  cod- 
sdenoe.  In  other  w<»^  If  equity  has  any 
leaning,  dther  one  way  or  the  other,  it  Is  la 
faror  (MP  the'  forfeiture,  and,  in  the  (pinion  of 
the  writer  this  la  rigbtly  so,  and  Is  more  In 
consoaance  with  the  better  policy  of  the  law. 

The  toUowlqg  is  a  portion  of  secti<m  379, 
Pofowoy  on  Contracts  (Specific  Performance, 
sectmd  edition),  found  on  page  464: 

"The  fondamental  prindple  upon  which  the 
answer  to  the  question  turns  is  the  foilowiag: 
Where  a  contract  depends  upon  a  conditioD 
precedent,  or,  in  other  words,  where  the  inten- 
tkm  of  the  parties  is  that  no  right  shall  vest 
untfl  certain  prescribed  acts  are  done  or  omit- 
ted, or  unless  certain  prescribed  acts  are  done 
or  omitted,  at  or  before  a  spedfied  time,  then 
equity  will  not  relieve  against  a  breach  of  such 
precedent  condition,  for  no  court  has  the  power 
to  make  a  new  contract  for  the  parties  which 
shall  confer  riglits  where  no  rights  at  all  origi- 
nally existed.  But  If  a  contract  contains  a  con- 
dition snbsequent,  or,  in  other  words,  if  the  In- 
tention of  the  parties  Is  that  the  rights  under  the 
agreement  shall  vest  at  once  upon  Its  condusion 
— subject,  howtfver,  to  be  defeated  or  ended  upon 
the  nonperfonnance  of  the  provision  whidi  con- 
stitutes tiic  subsequent  condition— or  its  non* 
performance  at  or  before  a  spedfied  day— then 
equity,  1^  virtue  of  its  general  jurisdiction  over 
penalties  and  forfeitures,  has  power  to  relieve 
the  defaulting  party  from  the  loss  or  forfeiture 
caused  by  his  breach  of  this  snbsequent  condi- 
tion. This  power  of  relief  would  even  more 
certainly  exist  when  the  breach  was  a  failure, 
not  to  do  the  thing  at  all,  but  merdy  to  do  it 
at  or  within  the  time  stipulated  by  the  con- 
tract. It  is  therefore  hel^  in  a  great  number 
of  cases,  that  the  forfeiture  provided  for  by 
such  a  dause  as  the  one  described  above,  on 
the  failure  of  the  party  to  fulfill  at  the  proper 
time,  unless  such  failure  is  intentional,  or  caus- 
es an  injury  to  the  other  party  which  cannot 
be  compensated,  will  be  disregarded  and  set 
aside  In  equity;  and  the  defaulting  party  per- 
forming, or  being  ready  and  willing  to  perform, 
at  a  subsequent  time,  will  be  allowed  to  en- 
force the  contract  notwithstanding  his  delay. 
In  short,  the  general  doctrine  is  v>plied  in  the 
face  of  such  an  express  provision  dedaring  the 
contract  ended  in  case  of  a  nonfulfillment  of  its 
terms  at  the  appointed  day.  unless  the  agree- 
ment is  so  worded  that  a  compliance  with  these 
terms  at  the  prescribed  time  is  made  a  condi- 
tion precedent  to  the  vesting  of  any  rights." 

On  January  23, 1920^  the  plalnUfls  in  error 
filed  in  this  court,  a  nfotion  to  have  this  case 
advanced,  which,  omitting  the  caption,  was 
In  words  and  flgnrea  as  follows: 


"Plaintiffs  In  error,  Keechie  Oil  &  Oas  Com- 
pany, Okhiboma  Star  Oil  Company.  O.  W. 
Ooolsby,  J.  Id.  Baa^,  and  Walter  Jones,  mm 
the  court  to  advance  this  case  <hi  the  docket 
for  hearing  and  determination  for  the  foDowiiv 
reasons : 

"(1)  March  14,  1917,  defendants  in  error,  J. 
D.  Smith  and  Dora  A.  Smith,  filed  their  petition 
in  the  district  court  of  Caddo  county,  OkL 
against  plaintifEs  in  error,  seeking  to  cancel  an 
oil  and  gas  lease  on  the  north  half  of  the  sonth- 
west  quarter  of  section  80,  township  6  north, 
range  9  west,  hi  Caddo  county,  OkL,  which  ofl 
and  gas  lease  is  dated  the  19th  day  of  JanaaiT, 
1916,  and  prorides  that  same  shall  be  for  s 
term  of  five  years  from  such  date  and  as  madi 
longer  thereafter  as  oil  or  gas  is  found  hi  pay- 
ing quantities  on  the  land.   (Becord,  6.) 

"On  the  10th  day  of  Pebruary,  1919,  the  dI^ 
trict  court  of  Caddo  coun^,  OkLt  rendered  t 
judgment  for  the  defendants .  in  error  and 
against  the  plaintiffs  in  error  canceling  sodi  «a 
and  gas  lease,  and  from  such  judgment  phdntib 
in  error  appealed  to  this  court 

"(2)  Plaintiffs  in  error  say  that  under  sad 
pursuant  to  the  terms  of  the  said  lease  hi  con- 
troversy It  is  contended  by  the  defendanta  a 
error  that  the  same  will  expire  on  the  19th  day 
of  January,  1021.  unless  oil  or  gas  U  found  on 
the  land  described  therein  In  paying  quantitiM 
pnor  to  mch  date;  Uiat  said  oil  and  gas  leaaa 
18  valuable,  and  that  the  plahitiffs  in  error  can- 
not drfll  a  well  thereon  in  order  to  determhu 
whether  or  not  the  land  described  tberehi  wot 
produce  oil  and  gas  In  paying  quantifies,  sod 
cannot  hiduce  otiiers  to  drffl  a  wdl  tiiereoi 
whde  such  lease  is  in  litigation  and  while  tiiia 
action  IS  pending  and  nndetermmed,  and  there- 
fore plaintiffs  in  error  say  that,  unlesa  sud 
court  advances  said  cause  for  bearing  and  dfr 
termination,  the  plaintiffs  in  error  may  lose  a 
valuable  right  and  property  by  reason  of  the 
expiration  of  time  within  which  the  land  de- 
scribed in  tiie  said  lease  may  be  projected  for 
oil  and  gas. 

"Wherefore  plaintiffs  In  error  move  tte  wort 
to  advance  this  cause. 

"Bond,  Helton  ft  Melton, 
"Attorneys  for  Plaintiff  in  Brror." 

Shortly  after  the  filing  of  said  motion  to 
advance,  this  court  did  advance  said  cease. 

On  January  22,  1921,  the  defendants  ta 
error  filed  herein  a;  motion  to  dismiss  this 
appeal,  which  was  in  words  and  figures  as 
follows,  omitting  the  eaptim; 

"The  defendants  in  emw  more  the  es«t  to 
dismiss  the  petition  in  erro^  herein  tut  the  fol- 
lowing reasons,  to  wit: 

"The  oil  and  gas  lease  involved  herein,  tad 
appearing  on  pages  6  and  7  of  t^e  record,  by  its 
own  terms,  expired  on  January  19,  1921,  and 
there  is,  therefore,  no  controversy  between  the 
parties  to  be  determined. 

"Morris  ft  Jamison, 
"Attorneys  for  Defendant  Is  Error." 

On  February  9,  1921,  plalntUTs  hi  error 
filed  a  response  to  said  motion  to  dismiss,  Ui 
which  they  denied  that  the  questions  involred 
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herein  had  become  moot  by  reason  of  the  ex- 
piration of  the  term  of  the  lease  Involved  In 
this  suit,  setting  up  their  right  to  hare  this 
appeal  passed  upon  by  this  court ;  and.  In  the 
event  that  the  appeal  ia  sostalned,  then  the 
equity  powers  of  this  court  are  invoked  to 
grant  an  extension  of  the  term  of  said  lease 
for  the  length  of  time  this  matter  has  t>eeD  in 
litigation;  attaching  thereto  their  argumeots 
and  authorities  in  n^>port  of  their  amtentlon. 

On  February  21,  1921,  the  defendants  in 
error  filed  a  reply  to  said  response,  setting 
np  their  arguments  and  authorities  contro- 
rertlng  the  contentions  of  the  plaintiffs  in 
error  In  th^r  response  to  the  motion  to 
dismlsa.  Thus  a  new  Issue  Is  raised  In  this 
court,  and  this  court,  having  full  equity  pow- 
ers, should  not,  and,  as  we  view  it,  cannot 
rightly  shun  the  responsibility  of  fully  and 
completely  reviewing  the  rights  and  equities 
ift  the  parties,  as  la  hereby  raised  1^  this 
motion  of  dIsmissaL 

Th%  following  law*  d^ea  the  power  and 
setve  this  oonrt,  since  we  aie  acting  as  a 
court  of  equity  (quoting  firom  16  Oje,  pp. 

"A  court  of  equity  which  has  obtained  Juris- 
diction of  a  controversy  on  any  ground  or  for 
any  purpose  will  retain  such  joriscUction  for  the 
purpose  of  administering  complete  relief  and  do- 
ing entire  justice  with  respect  to  the  subject- 
matter,  rniis  doctrine  seems  to  rest  on  the 
same  principles  which  permit  a  court  of  equity 
to  take  jurisdiction  in  the  first  instance  because 
the  remedy  is  incomplete,  or  to  avoid  multiplic- 
.  ity  of  suits. 

"By  virtue  of  the  role  the  court,  when  Its 
jurisdiction  has  been  invoked  for  any  equita- 
ble purpose,  will  proceed  to  determine  any  other 
equities  existing  between  the  parties,  connected 
with  the  main  subject  of  tiie  suit,  and  grant 
all  relief  reqidsite  to  an  entire  adjustment  «t 
sDch  subject,  provided  it  be  authorized  by  the 
pleadings.  Relief  of  an  equitaUe  character 
may  thus  be  incidentally  obtained,  when  an 
original  un  would  not  lie  for  such  relief  alone. 

''When  plaintiff  has  established  a  right  to 
equitable  relief,  the  court  will  not  only  grant 
that  relief,  but  f31  other  relief  essential  to  a 
complete  adjustment  of  the  subject-matter 
among  tbe  parties,  although  It  Is  thereby  re- 
quired to  grant  relief  obtainable  at  law,  and 
whidi,  if  the  object  of  an  independent  action, 
could  be  obtained  at  law  alone.  Notwithstand- 
ing the  refusal  of  equity  generally  to  decree  the 
delivery  of  the  possession  of  land,  auch  dellveiT 
will  often  be  decreed  for  the  purpose  of  afford- 
ing complete  relief,  when  a  resort  to  eauity 
has  been  necessary  in  order  to  establish  plain- 
tUTs  title  or  right  of  possession.  The  same 
rule  prevails  with  regard  to  chattels.  Under  a 
variety  of  drenmstanees  the  court,  for  the  same 
reason,  and  aa  Inddental  to  equitable  relief, 
may  order  the  payment  of  money,  although  a 
separate  action  at  law  would  lie  therefor. 
Thus,  the  jurisdiction  of  equity  having  been  in- 
voked to  restrain  the  further  commission  of 
wrongful  acts,  damagea  already  suffered  will 
quite  gmeraOy  be  avnuded." 

-  Of  like  effect  are  Michigan  Pipe  Go.  t. 
Franont,  etc..  Co.,  Ill  Fed.  284,  49  O.  a  A. 
S24;  Deweese  v.  fielnbard,  165  U.  3.  886, 
17  Sup.  Gt  S40,  41  U  Ed.  767;  Baton  on 
Equity,  p.  74;  Pomeroy,  Equity  Jurlq;>ru- 
denotk  I  808;  Angto  t.  Chicago,  etc,  B7.  Oo^ 
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151  U.  S.  23,  14  Sup.  (3t.  240,  38  L.  Ed.  55; 
Depuy  V.  Selby,  76  Okl.  307,  185  Pae.  107; 
Cook  V.  Warner,  41  Okl.  781,  140  Pac.  424. 

To  facilitate  the  determination  as  to 
whether  or  not  the  expiration  of  the  term  of 
the  oil  lease  involved  in  the  Instant  suit 
has  had  the  effect  of  mooting  the  question 
Involved  herein,  and  as  to  whether  the  de- 
termination of  the  issues  Involved  in  the 
appeal  can  now  constitute  a  decision  on  the 
substantial  rights  of  the  parties,  we  desire 
to  state  a  few  facts  that  are  determined  by 
this  record  and  by  the  majority  opinion  of 
this  court. 

The  lease  In  this  case  is  one  that  has  not 
been  attadced  for  fraud,  mistake,  overreach- 
ing, or  other  thing  that  would  In  any  man- 
ner impair  it  as  a  fair  and  honorable  ex- 
pression of  the  Intention  of  the  parties.  We 
have  held  It  amply  supported  by  a  I^aJ  ccto- 
alderation,  and  that  Us  terms  have  been 
complied  with  in  a  l^al  and  substantial 
way,  that  on  March  14,  1917,  a  little  over  a 
year  after  the  execution  of  said  lease  by 
one  of  the  defendants  In  error  and  less  than 
one-half  a  year  after  the  execution  by,  the 
other  defendant  in  error,  the  defendants  In 
error  filed  a  suit  in  the  district  court  of 
Caddo  county,  OkL,  asking  for  a  cancella- 
tion of  said  lease  upon  several  grounds,  of 
forfeiture  alleged  therein,  and  to  dear  doud 
from  the  title  to  the  land. 

The  holding  of  this  court  Is  such  as  to  de- 
clare the  allegations  of  the  petition 'for  the 
forfeiture  of  said  lease  to  be  without  merit, 
and  holding,  in  effect,  that  said  suit  was 
wrongfully  brought  and  we  have  held  the 
dedaion  of  the  lower  court  not  correct  and 
the  same  ia  reversed  and  remanded  with 
directions  to  enter  judgmait  for  appellants. 

The  baboidum  clause  of  tUs  lease  reads 
hi  part  as  follows: 

"To  hove  and  to  hold  the  same  unto  the  said 
parties  of  the  second  part,  his  heirs,  succes- 
sors, and  assigns,  for  the  term  of  five  years 
from  the  date  hereof,  and  as  much  longer  as  oil 
or  gas  is  foond  in  paying  quantities,  excepting 
and  reserving  to  first  party  the  one-eighth  part 
of  alt  the  oil  produced  and  saved  from  the  said 
premises,  to  be  delivered  into  the  pipe  lines  to 
the  credit  of  the  first  party  free  of  cost,  and 
should  any  well  produce  gas  in  sutBcient  quan- 
tity to  justify  marketing  the  same,  second  par- 
ty shall  pay  therefor  at  the  rate  of  $200  per 
annum,  payable  within  SO  days  from  the  tune 
said  gas  is  used  therefrom,  and  yearly  there- 
after for  such  a  time  as  gas  therefrom  Is  mar- 
keted" 

—and  then  further  provides  for  the  mutual 
promises  as  to  the  use  ot  the  premises^  and 
of  oil,  gas,  and  .water  on  said  premises. 

The  second  clause  of  the  lease  demises  and 
grants  all  oil  and  gas  in  and  under  the  de* 
scribed  tract  of  land,  also  grants  the  right 
of  use  of  the  surface  of  the  land  for  the 
purpose  of  developing  the  oil  and  gas,  and 
providing  for  the  removal  of  the  property 
of  the  second  party,  and  waiving  claim  to 
any  of  the  property  placed  thereon  by  the 
second  party.  A  portion  of  the  fifth  dause 
of  said  lease  provides  as  follows: 
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"Second  party  agrees  to  complete  a  wdl  on 
tbe  aboTe-aescfibed  tract  of  land  wttbin  one 
year  from  this  date  or  thereafter  pay  first  par- 
ty a  rental  of  $1  per  acre  per  year  per  annum, 
payable  annually  In  advance  until  sncb  well  is 
completed," 

We  are  ct^ying  these  provisions  of  the 
lease  herein  to  show  their  connection  and 
relation,  and  that  they  may  be  interpreted 
]n  the  solution  of  this  moot  question.  We 
hold  that  the  effect  of  this  lease  Is  to  grant 
to  the  lessee,  if  not  a  freehold  interest  in  this 
land,  at  least  not  a  tenancy  at  will,  but  a 
tenancy  for  a  term  of  years.  It  has  been 
held  to  be  such  an  interest  in  the  cases  of 
Rich  V.  Dooegiiey,  177  Pac.  86,  3  A.  U  R. 
352,  and  Brewster  t.  IJanyon  Zinc  Co,  140 
Fed.  801,  72  C.  C.  A.  213,  a  decision  by  Van 
Devanter,  Circuit  Judge.  See,  also,  the  case 
of  Bruner  v.  Hicks,  230  lU.  536,  82  N.  B. 
888,  120  Am.  St.  Rep.  332;  Poe  v.  Ulrj,  here- 
tofore cited;  GilUspie  v.  FultonfOll  &  Gaa 
Co.,  236  III.  88,  86  N.  E.  224. 

The  following  are  the  third  and  fourth 
syllabi  of  the  case  of  Brennan  et  aL  T.  Him- 
ter  et  al.,  172  Paa  49: 

"3.  The  lease  in  question  conferred  upon  the 
lessees  tbe  right  to  go  on  its  premises  and 
search  for  oil  and  gas  within  the  initial  period, 
and  to  commence  operations  within  that  time, 
and  Gtmtinue  same  with  reasonable  diligence 
until  it  was  determined  whether  the  premises 
were  barren  of  oil  and  gas,  or  either  of  them 
were  found  thereon  in  paymg  quantities,  and, 
while  tbe  lessees  acquired  no  vested  estate  in 
the  premises,  yet  they  had  the  right  to  the 
possession  of  tbe  land  to  the  extent  reasonably 
necessary  to  perform  the  obligations  imposed 
upon  them  by  the-  terms  of  the  lease. 

"4.  After  oil  and  gas.  or  either  of  them,  are 
found  upon  t)ie  leased  premises  in  paying  quan- 
tities, uie  lessees  thereby  acquired  a  vested, 
though  limited,  estate  in  the  leased  premises 
for  the  purposes  named  in  the  lease,  and  are 
entitled  to  be  protected  in  tbe  exercise  of  their 
rights  according  to  tbe  terms  and  conditions 
of  their  contract,  unless  tbe  lease  has  been  for- 
feited for  a  violation  of  some  of  its  terms,  or 
has  been  abandoned  by  them." 

The  following  is  found  in  case  of  Brews- 
ter T.  Lanyon  Zinc  Co.,  140  Fed.  807,  808, 
72  C.  0.  A.  218.  opinion  by  Tan  Devanter, 
Circuit  Judge: 

"The  position  is  taken  in  tbe  bill  that,  by 
reason  of  the  dause  which  declares:  'Second 

Earty  [the  lessees]  may  at  any  time  remove  all 
is  property  and  reconvey  tbe  premises  hereby 
granted,  and  thereupon  this  instrument  shall  be 
null  and  void' — tbe  lease  was  wanting  in  mutu- 
ality, was  determinable  at  tbe  will  of  tbe  leasee, 
and  was  therefore  eguaUy  determinable  at  the 
will  of  the  lessor.  The  position  is  not  sound. 
Although  the  parties,  with  the  sanction  of  a 
general  practice,  denominated  the  instrument  of 
a  lease,  strictly  speaking  it  was  not  such,  but 
was  more  in  the  nature  of  a  grant  in  pnesenti 
of  all  tbe  on  and  gas  in  the  lands  described— 
these  minerals  being  part  of  the  realty — with 
tbe  right  to  enter  and  search  for  them,  and  to 
mine  and  remove  them  when  found.  Lanyon 
Zinc  Co.  V.  Freeman  (Kan.)  76  Pac.  995;  Dickey 
V.  Coffeyville  Vitrified  Brick  &  Tile  Co.  (Kan.)- 
78  Pac.  S98.  Because,  however,  of  tbe  defligna- 
tion  givpo  to  tbe  instrument  by  tbe  parties,  it  is 
here  spoken  of  and  treated  as  a  lease.  It  runs  to 
the  lessee,  its  successors,  and  assigns,  is  with- 
out limitation  as  to  time,  and  plainly  shows  that 
It  is  designed  to  be  perpetual,  if  the  oU  or  gas 


'  ebaU  continue,  and  the  leasee  and  those  daim- 
ing  under  it  shall  fulfill  its  stipulations.  True, 
it  was  made  and  accepted  upon  certain  condi- 
tions, one  of  which  is  that  the  premises  may 
be  reconveyed  at  any  time  at  tbe  option  of  the 
lessee ;  but  that  does  not  make  the  estate  which 
it  creates  a  mere  tenancy  at  will  within  the  op- 
eration of  the  common-law  rule  that  an  estate 
at  tbe  will  of  one  party  is  equally  at  tbe  will  of 
the  other.  That  rule  is  without  application  to 
a  lease  for  a  defined  and  permissible  term,  bat 
which  reserves  to  the  lessee  an  option  to  ter- 
minate it  before  the  expiration  of  the  term. 
Archbold's  Landlord  and  Tenant,  92;  Dann  t. 
f^urrier,  3  Bos.  &  Pul.  399;  Doe  v.  Dixon,  9 
East.  16.  Tbe  present  lease  !•  of  tbla  type-  It 
is  essentially  one  in  perpetuity.  Such  a  term 
is  permissible  in  tbe  state  of  Kansas,  where  the 
creation  of  leaseholds  in  real  property  is  almost 
entirely  a  matter  of  contract  between  the  par- 
tics.  Dickey  v.  Coffeyville  Vitrified  Brick  & 
Tile  Co.,  supra;  Effinger  v.  Lewis,  32  Pa.  367. 
Tbe  option  reserved  to  the  lessee  was  not  de- 
signed to  convert  tbe  estate,  as  otherwise  de- 
fined, into  a  mere  tenancy  at  will,  or  to  make 
it  determinable  at  any  time  at  the  option  'of 
the  lessor.  Tbe  lease  expresses  tbe  inteution 
of  the  parties,  and,  no  rule  of  law  forbiddios, 
that  intention  is  controlling.  The  considerati<m 
of  $1,  the  receipt  of  wliidb  was  acknowledged, 
although  small,  was  yet  sufficient  to  make  the 
lease  effective  and  to  support  every  stipulation 
in  it  favorable  to  tbe  lessee,  induding  tbe  op- 
tion to  surrender  it  at  any  time.  Brown  v. 
Fowler,  65  Ohio  St.  607.  625,  63  N.  E.  76; 
Gas  Co.  V.  Eckert.  70  Ohio  St  127.  135,  71  N. 
E.  281;  Davis  v.  Wells.  104  U.  S.  159.  16a  26 
L.  Ed.  686;  Allegheny  Oil  Co.  v.  Snyder.  45  C. 
C.  A.  604,  608,  106  Fed.  764.  767.  Resting, 
therefore,  upon  an  executed  and  valuable  con- 
sideration, the  lease  was  not  wanting  in  mutu- 
ality merely  because  it  reserved  to  one  party 
an  option  which  it  ^thheld  from  the  other. 
Brown  v.  Fowler  and  Gas  Co.  t.  Eckert,  supra: 
9  Cyc.  334." 

Tb»  lease  provides  that  0ie  plaintiffs  in 
error  could  extend  this  lease  .without  com- 
pletlng  a  well  on  die  pranises,  by  paying, 
at  the  end  of  the  first  year,  pegr  acre  per 
annum,  payable  annually  In  advance  nntil 
such  well  was  OHni^eted.  This  provision 
has  to  be  read  in  connection  with  the  first 
part  of  the  preceding  dause,  .irtildi  reads 
as  follows: 

"To  have  and  to  hold  the  same  onto  the  said 
pari^  of  the  second  part,  his  heirs,  successors, 
and  assigns,  for  the  term  of  five  years  from  the 
date  hereof,  and  as  much  longer  as  ol  or  gas 
is  found  in  paying  quantities." 

The  effect  ot  these  two  provlsicHis  .was  to 
grant  to  the  leasee  certain  fixed  rights  whidi 
were  enfiwceable,  and  under  this  covenant 
the  lessws  were  denied  the  right  to  inter- 
f^e  Uierewitb,  and  any  sobstantlal  Inter- 
fermce  by  them  wonld  be  a  breach  of  tbe 
cfmtract  Tbe  lessees  had  at  last  the  pow- 
er under  said  lease  to  keep  said  lease  In 
force  for  five  years  by  two  methods.  One 
was  to  complete  a  well  within  one  year,  or, 
if  they  failed  to  do  this,  tfara  pay  rente  at 
the  rate  of  $1  per  annum  In  advance  for 
five  years,  and,  at  the  end  of  that  time,  If 
they  were  producing  oil  in  paying  quanti- 
ties, then  the  lease  wonld  continue  in  force 
as  long  as  they  continued  to  develop  and 
produce  oil  in  paying  quantities. 

The  lessees  had,  at  least,  these  fixed  and 
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Indefeasible  rights  whldi  could  not  be  de- 
nied them  by  the  lessor  except  at  the  cost 
of  suCTering  the  legal  consequences  for  the 
breach.  To  repeat,  the  lessees  were  entitled 
to  the  uniQterrapted  contractual  privileges 
of  carrying  out  and  executing  the  terms  of 
eald  contract  and  without  let  or  hindrance 
from  the  lessor.  The  facts  In  this  record 
show  that  no  welt  was  completed  on  the  said 
premises  the  Qrst  year,  and  does  sho.w  a 
tender  and  payment  In  the  bank  to  the 
credit  of  the  lessors  of  the  stipulated  rents 
for  second  year.  We  have  already  held 
that  that  Is  sufficient  compliance  as  to  the 
payments  of  the  rents  as  far  as  the  second 
year  is  concerned. 

We  do  not  know,  and  the  record  does  not 
show*  that  there  hare  been  tenders  of  the 
rents  In  advance  for  the  other  years  that 
have  expired  since  the  suit  was  begun,  nor 
that  the  same  has  been  deposited  in  the 
depository  bank  provided  for  in  the  lease- 
By  authority  of  Gillespie  et  al.  v.  Fult<m 
Oil  Co^  236  I1U  188,  86  N.  E.  220,  we  do 
not  think  that  the  defendant,  under  the 
facts  and  circumstances  in  this  case.  Is  re- 
Quired  to  make  tender.  It  must  be  home 
In  mind  that  the  defendants  in  error  filed 
salt  on  the  14tb  day  of  March,  1917,  which 
was  a  notice  to  these  lessees  that  the  lessors 
were  contending  that  this  lease  was  void 
and  that  their  contentions  In  said  suit 
would  be  Incfoi^stent  .with  the  acceptance 
of  the  rents.  They  could  not  accept  the 
rents  without  waiving  the  grounds  of  their 
suit,  and  the  filing  and  continuance  of  the 
suit  waived  necessity  of  tender  of  the  rents. 
If  the  defendants  In  error  bad  dismissed 
tbelr  suit,  and  had  notified  the  plaintiCto 
In  error  that  they  would  accept  from  them 
a  resumption  of  the  contract,  then  the  les- 
sees would  be  under  the  necessity  of  paying 
up  the  rents,  snd  be  required  to  comply  with 
the  contract,  and  any  failure  to  comply 
would  be  at  the  risk  of  forfeiture  of  the 
contract.  We  .wlU  state  that,  under  this 
contract,  the  defendants  In  error,  by  receipt 
of  rmts  for  the  last  year,  probably  would 
defer  operations  beyond  that  time,  and  by 
accepting  rents  for  the  sixth  year,  while  that 
probably  would  not  have  the  effect  of  start- 
ing a  new  term  of  five  years.  It  would  put 
tbe  lessOTs  In  a  position  where  they  would 
hare  to  serve  nMce  upon  the  lessees  that 
they  would  expect  productl(»i  the  next  year, 
and  would  refuse  to  receive  further  rentals: 
and  after  which  notice,  and  within  what  the 
court  wonld  call  a  reasonable  time  after  the 
paid  period  (we  will  venture  to  suggest,  but 
not  80  deciding),  In  which  to  begin  produc- 
tion or  t&ttelt  their  lease.  In  this  connec- 
tion see  section  1S3,  p.  246,  the  Lew  of  Oil 
and  Oas  &d  EdJ  Ttd.  1,  by  Thornton.  See. 
als(V  American  Window  Glass  Co.  v.  Indiana 
Katnral  Gas  ft  Oil  Co,,  87  Ind.  App.  439,  76 
N.  BL 1006;  Ind.  Kat  Gas  &  Oil  Co.  t.  Beales. 
166  Ind.  684,  76  N.  B.  520,  and  cases  dted 
Uwiela. 


■  The  following  is  from  American  Window 
Glass  Co.  V.  Ind.  Nat  Gas  A  OU  Co.,  37  Ind. 
App.  443,  76  N.  B.  1007,  1008 : 

"It  will  be  noticed  tbat  the  leases  under  which 
appellee  is  claiminf  gave  to  it  certain  expressed 
rights  'for  a  term  of  12  years,  and  so  long 
thereafter  as  petroleum,  gas,  or  mineral  sub- 
stances can  be  produced  in  paying  quantities, 
or  the  payments  hereinafter  provided  for  are 
made  according  to  the  terms  and  conditions  at- 
taching hereto.'  This  language  is  said  to  be 
ambiguous  and  uncertain  as  to  meaning.  This 
is  true,  but  the  ambiguity  is  caused  by  the  use 
of  the  word  'or'  instead  of  'and,'  thereby  sub- 
joining tbe  stipulation,  'payments  hereinafter,' 
etc.,  as  an  alternative..  This  was  not  the  inten- 
tion of  the  parties.  It  would  be  unreasonable 
to  suppose  that  in  one  breath  they  would  be 
so  careful  in  fixing  the  time  when  the  leases 
were  to  expire  and  in  the  next  undo  it  all  by 
stipulating  for  a  nominal  annual  payment  to 
run  indefinitely.  The  12-year  clause  was  in- 
corporated into  the  leases  for  a  purpose,  and 
it  is  the  duty  of  the  court  to  so  construe  tbe 
contracts  as  to  give  them  effect,  if  it  can  be 
done  consistent  with  the  rules  of  law,  to  tbe 
end  tbat  the  intention  and  purpose  of  the  par- 
ties may  be  effectuated.  To  our  minds  the  lan- 
guage of  the  leases  last  above  quoted  evidences 
an  intention  on  the  part  of  the  lessor  to  grant 
to  lessee  the  exclasive  right  for  the  term  of  12 
years  to  operate  upon  said  land  for  petroleum, 
gas,  etc.,  or  the  right  to  delay  such  operation 
for  such  term  by  paying  a  certain  stipulated  an- 
nual Bum  as  compensation  for  such  delay;  but, 
in  case  lessee  should  in  the  meantime  explore 
such  land  and  procure  the  granted  product  in 
paying  quantities,  while  this  condition  existed 
the  lease  would  continue,  although  it  may  go 
beyond  the  limit  of  the  12-year  period.  The 
evident  intention  of  the  landowner  was  to  have 
his  land  deveIop«d,  and  tbe  lessee  by  the  12- 
year  stipulation  in  the  leases  is  given  an  agreed 
fixed  time  within  which  to  develop  the  land  and 
provide  a  way  of  utilizing  the  mineral  substanc- 
es thus  obtained.  Therefore,  In  our  opinion, 
had  the  landowners,  at  the  end  of  the  12-year 
term,  notified  appellee  that  they  would  not  re- 
ceive any  further  payments,  and  refused  to 
accept  the  same,  and  before  payment  to  the 
bank  gave  it  notice  not  to  receive  any  payments 
for  their  use  and  benefit  on  account  of  these 
leases,  the  rights  of  appellee  under  the  leases 
would  have  terminated.  American  Window 
Glass  Co.  V.  WnUams,  30  Ind.  App.  686,  66  N. 
E.  912;  Indiana  Natural  Qas  &  Oil  Co.  v. 
Grainger,  33  Ind.  App.  659.  70  N.  E.  396; 
Western  Penn.  Gas  Co.  v.  George,  161  Pa.  47, 
28  At).  1004;  Cassell  v.  Crothers,  193  Pa.  359, 
44  Atl.  446;  Murdock-West  Co.  v.  Logan,  60 
Ohio  St.  614,  69  N.  E.  084;  Brown  v.  Fowler, 
65  Ohio  St  607,  63  N.  E.  76;  Northwestern, 
etc..  Co.  V.  City  of  Tiffin.  59  Ohio  St.  420,  64 
N.  E.  77;  Bettman  v.  Harness,  42  W.  Va.  433, 
26  S.  E.  271,  36  L.  R.  A.  560.  The  facU  here 
show  that  the  property  owners  accepted  from 
appellee  the  thirteenth  advance  annual  pay- 
ment. In  the  same  amount  and  for  the  same  pur- 

fiose  as  theretofore  paid  by  appellee  under  its 
eases;  that  they  acknowledged  such  payment 
by  executing  a  receipt  therefor,  which  receipt 
includes  the  statement,  'Which  payment  contin- 
ues said  lease  In  force  for  another  term.'  In 
our  opinion  this  transection  alone  would  not  be 
sufficient  to  extend  such  leases  for  an  addition- 
al term  of  12  years,  but  it  is  sufficient  to  consti- 
tute a  waiver  by  the  landowners  of  the  definite 
time  of  termination  therein  fixed.  It  was  there- 
fore a  waiver  of  tbeir  right  to  claim  a  forfei- 
ture of  the  leases  at  the  end  of  the  12-year  pe- 
riod, and  effective  to  require  notice  to  the  les- 
see and  a  reasonable  time  thereafter  to  comply 
with  the  terms  of  the  lease  before  forfeiture. 
"There  is  no  dalm  of  fraud  or  bad  faith  any- 
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when  in  this  deal  whereby  the  luidownera  were 
overreached  or  induced  to  grant  such  waiver. 
It  must  be  presumed  that  they  accepted  the 
thirteenth  pn^meot  with  full  knowledge  ot  all 
the  facts,  as  well  as  its  legal  effect  They  were 
at  liberty  to  insist  upon  a  termination  of  the 
leases  according  to  their  terms  or  to  waive 
such  stipulations.  For  a  valuable  consideratioD 
they  ^ose  the  latter.  By  their  own  voluntary 
choosing  they  must  be  content.  Therefore,  to 
^re  the  transactioA  the  force  we  have  ascribed 
to  it  does  not  talie  away  from  the  landowners 
the  right  to  declare  a  forfeiture  of  such  leases; 
bat  before  they  would  be  entitled  to  such  for- 
feiture, under  the  dedsions  of  our  Supreme 
Court  applicable  to  this  special  dass  of  con- 
tracts, they  mast  give  appellee  a  reasonable 
time  in  which  to  develop  the  lands  after  no- 
tice of  %uch  intention.  ConsumerB',  etc.,  Co. 
T.  Littler,  162  Ind.  320,  70  N.  B.  368:  Con- 
BUmets'  etc.,  Co.  v.  Worth.  163  Ind.  141.  71 
N.  SI.  489;  Consumers',  etc.,  Co.  v.  Inb,  163 
Ind.  174,  71  N.  E.  477;  La  Payette  Gas  Co.  v. 
Kelaey,  164, Ind.  S63.  74  N.  E.  7;  Indiana,  etc., 
Co.  V.  Bealea  (Ind.  Sup.)  7G  N.  E.  520." 

Our  pnipoae  In  this  diarasstoif  la  to  show 
the  nature  of  ttds  flve-year  term  of  llmita- 
tUm.  The  effect  of  the  cOTenant  whereby 
the  lessors  granted  and  demised  to  tbe  les- 
sees, fOT  them  to  have  and  to  bold  for  the 
term  of  flve  years,  or  as  long  thereafter  as 
on  was  produced  In  paying  quantities, 
would  not  have  the  legal  effect  flzli^  a 
time  .when  this  contract  should  become  null 
and  Told,  and  end  ipso  facto,  and  which 
oould  only  be  renewed  and  attended  by  a 
contract  of  equal  force  and  dignity  with  the 
original  lease;  but  that  Its  only  effect  was 
to  fix  a  tltne  when  the  lessors  could  end  the 
payment  of  rents  and  force  production  or  a 
forfeiture  of  the  lease.  These  were  c^ons 
and  privileges  granted  the  lessors  which 
they  could  waive  either  by  receiving  oi  the 
rents  or  any  other  acquiescence  or  waiver, 

ther  verbal  or  in  writing,  and  bear  In  mind 
all  done  during  the  term  of  tbe  lease. 

In  the  case  of  Pyle  et  aL  v.  Henderson  et 
al^  85  W.  Va.  89,  68  S.  EL  762.  u  a  case 
where  there  is  a  strong  analogy  between  tbe 
tacts,  and  is  absolutely  In  point  in  the  mat- 
ter of  principles  of  equity  elucidated,  applied, 
and  put  in  force.  In  the  dted  case  the  lessor 
leased  to  the  lessee  lands  for  oU  production. 
The  lease  provided  that  a  well  must  be  com- 
pleted  within  three  months  from  the  date  of 
the  contract,  or  hi  lieu  thereof,  the  lessees 
agreed  to  pay  the  lessor  $15  for  each  three 
months'  delay,  payable  in  advance  until  such 
well  was  completed.  No  well  was  put  down 
and  the  commutatitm  money  was  not  paid. 

The  lease  was  for  flre  years,  or  as  long 
ther«ifter  as  oil  was  found  in  paying  quan- 
tities. The  date  of  the  lease  was  February 
13, 1S»7,  and  on  May  6, 1897.  the  lessor  made 
another  lease  to  C  E.  Pyle,  one  of  tbe  plain- 
tiffs In  error  In  the  case.  Shortly  after  the 
first  lease  was  taken  tbe  lessees  found  tbe 
title  defective,  as  other  parties  owned  some 
Interest  In  the  land.  At  the  time  they  took 
tbe  lease,  they  Irnew  nothing  of  this  defective 
title.  The  lessees  in  the  first  lease  went  to 
their  lessor,  who,  at  the  time  of  the  giving 


of  the  lease,  knew  the  title  was  defecflre, 
but  did  not  notify  tbe  lessees,  and  demanded 
a  perfecting  of  the  titles  He  agr«ed  to  do  so, 
and  agreed  for  them  to  advance  the  money 
for  the  expense  of  perfecting  title,  and  the 
expenditure  to  be  applied  upon  the  payments. 
The  lessor  procured  one  of  the  outstandins 
interests,  but  not  the  others.  The  parties 
that  took  the  second  lease  bad  knowledge 
of  the  prior  lease.  Tbe  lessor  further  agreed, 
during  the  course  of  the  trouble  over  the  ef- 
fort to  perfect  the  title,  that  there  should  be 
an  extension  of  time.  It  appears  frcnn  tbe 
record  also,  that  at  the  time  of  taking  of 
the  lease  a  certain  amount  of  bonus  was  paid 
to  the  lessor  by  the  lessees. 

The  lessees  in  the  first  lease  did  not  en- 
ter upm  the  lease,  nor  make  any  oStet  to  do 
ao,  and  made  no  development  ^nie  second 
lessees  did  eater  upon  the  lands,  and  devd- 
oped  oil.  It  was  h^d  in  Qie  mlt  that  an 
equity  bad  arisen  in  favor  of  the  first  lessee^ 
under  the  Implied  warranty  of  title  and  by 
reason  of  the  defective  title,  and  by  reason 
the  giving  of  tbe  seccmd  lease  during  the  IlfB 
of  the  lease,  and  by  reason  of  the  a|>eciflc  and 
implied  prtHnises  of  the  lessor  for  extoislon 
of  time  made  during  tlie  UfeUme  of  the  lease, 
and  had  the  ^ect  of  extending  the  Jtfe  of  tbe 
lease.  Tbe  court  held  In  fftvor  of  the  lint 
lessees,  entered  a  decree  canceling  the  sec- 
ond lease,  and  ordered  an  accounting  for  tbt 
productton.  They  hdd.  In  this  case,  that  fiw 
lessees  in  the  first  lease  had  a  warnmty  for 
quiet  enjoyment  implied'  In  an  oil  lease,  la 
support  thereof  citing  Headley  v.  Hoopen- 
gamer,  60  W.  Ta.  626.  56  S.  B.  744. 

The  legal  contentions  of  the  parties  undw 
the  two  confllctli^  leases  are  set  out  In  tbe 
opinion  as  follows,  to  wit: 

"The  leasees  under  tbe  first  lease  neither 
drilled  a  well  within  three  months  nor  paid  the 
money  in  place  of  it  stipulated  in  that  lease. 
For  uie  second  lease  it  is  contended  that  sadi 
failure  of  itself  caused  the  death  of  that  lease; 
that  it  would  work  tliis  result  without  any  act 
on  the  part  of  the  lessor  dedaring  a  forfeiture, 
even  had  the  second  lease  not  been  made;  that 
Bunfill  could  have  remained  quiet^  done  noth- 
ing to  manifest  an  intent  to  insist  upon  the 
death  of  the  lease,  and  it  would  have  come  to 
its  end  absolutely  from  such  failure  alone;  th&t 
the  'paper  is  self-destructive.*  It  is  said  tbe 
document  contains  no  words  calling  for  an  act 
declaring  a  forfeiture  to  end  it  The  conten- 
tion for  the  first  lease  is  that  an  oil  leaae  im- 
plies a  warranty  of  good  title,  and  as  Bunfill 
did  not  have  the  Sindledecker  ninth,  the  title 
was  not  good,  and  work  of  development  coidd 
not  be  safely  done,  and  he  could  not  insist  on 
a  forfeiture.  Counsel  for  the  second  lease  say 
that  there  is  no  place  for  forfeiture,  as  tbe  first 
lease  was  at  an  end.  So  much  is  this  so  that 
tbe  end  of  the  leaae,  its  death  from  want  of 
compliance  with  its  terms,  could  not  be  waived, 
and  that  the  second  lease  coald  have  no  effect 
as  a  declaration  or  act  of  forfeiture.  Iliat  the 
land  had  been  already  freed  from  the  first  lease, 
without  the  sectKid  lease.  .That  nothing  bot  a 
new  lease  to  tihe  first  lessees  would  do.  Tboie 
claiming  under  the  first  lease  say  that,  as  Bud- 
fiU's  title  was  defective,  and  as  ne  agreed  to  an 
extension  of  time  for  boring  a  well  or  payine 
money  in  its  place,  as  below  stated,  he  conld 


Digitized  by  Google . 


Okl.) 


K£ECai  OIL  A  OAS  00.  t.  SMITH 

(19»  P.) 


597 


not  enforce  s  forfeiture;  that  Bunfill  was  In  no 
(ODdition  to  enforce  a  forfeiture.  The  other 
side  saya  that  it  cannot  be  held  that  Bunfill 
waa  in  no  condition  to  dedare  a  forfeiture  as 
there  was  no  forfeiture  to  be  declared,  because 
the  lease  was  dead,  Tbia  distinction  is  quite 
refined  and  unpractical.  What  if  the  instrument 
does  not  in  terms  provide  for  a  forfeiture  and 
contain  the  word?  "What  the  plain  meaning  of 
the  claose  that  for  failure  to  drill  or  pa;r  mon- 

athe  lease  'shall  become  null  and  void  and 
rights  thereunder  shall  cease  and  deter- 
mine? The  clauee  was  put  there  for  the  benefit 
ot  the  lessor.  Another  clause,  one  giving  right 
to  the  lessee  to  surrender  uid  be  discharged 
from  liability,  covered  his  case.  Surely  the  les- 
sor could  waive  this  dause  made  for  his  pro- 
tection. It  cannot  be  asserted  that  there  is 
anything  in  this  clause  as  written  preventing 
Bunfill  from  dispensing  with  it  That  a  forfei- 
ture may  be  waived  by  the  landlord  in  favor 
of  a  tenant  is  reasonable  and  clear  from  cases 
dted  in  Hnklll  t.  Myers.  36  W.  Va.  639,  15  a 
B.  161;  Roberti  T.  Bittman,  46  W.  Ta.  143. 
30  a  B.  96." 

Both  the  coart  below  and  the  app^ate 
coQrt  beld  the  contoitlmis  In  favw  <tf  Uie 
holdw  of  ae  first  leue.  We  are  nnaUe  to 
see  why  the  principles  thus  enunciated  do 
not  apply  In  the  Instant  case.  They  held,  In 
tiie  dted  cas^  that  the  bolder  of  the  first 
leaae  waa  not  required  to  take  the  xiska  nec- 
essarj  In  develotnuent  because  ot  the  de> 
f ective  tlUe.  We  can  adc.  wlUi  equal  force, 
why  ahould  ttw  leasees  In  the  instant  case  he 
required  to  take  their  xidEs  of  production 
to  the  face  of  a  suit  threatening  to  forfeit 
and  cancel  flidr  lease?  The  lease  In  the  In- 
stant case  contains  no  Q)edflc  provision  of 
forf^ture,  while  the  lease  In  the  dted  case 
did  have  a  proTlsloQ  of  forfeiture^  whidi  they 
held,  however,  was  nullified  by  the  paymoit 
and  acc^ttance  of  the  bonos  at  the  time  of 
the  taking  of  the  lease.  The  dted  case  bears 
out  our  contention,  fnrthersun:^  that  the  fix- 
ing of  a  tenn  in  a  lease  does  not  have  the 
effect  of  making  the  lease  null  at  the  end 
of  the  term,  and  which  term  could  be  ex- 
tended only  by  a  contract  of  equal  dignity 
with  the  original  lease,  but  that,  during  the 
life  ct  the  term,  the  lessor  may  act  In  such 
a  way  as  to  estop  himself  from  claiming  a 
forfeiture  of  the  lease,  and  that  equity  will 
not  follow  the  rule  of  strict  l^al  forfeiture, 
but  will  dedare  against  a  forfdtore  if  good 
conscience  and  right  under  the  facts,  drcom- 
atanoes,  and  conduct  of  the  parties  of  the 
lease  warrant  their  so  doing. 

The  case  of  Halla  et  aL  v.  Bogers  et  at  is 
a  case  from  the  Circuit  Court  of  Appeals, 
Ninth  Circuit,  dated  February  7,  IftlO.  and  is 


In  the  dted  case,  the  court  spedfically  held 
that  the  lessee  was.  entitled  to  a  reasonable 
time  on  and  after  the  expiration  of  the  term 
of  the  lease  to  develop  the  lease  and  extract 
the  ore,  and  for  the  reason  that  the  lessee 
had  been  prevented  from  developing  end  ex- 
tracting the  ore  by  the  wrongful  acts  of  the 
lessor.  We  quote  the  f(^owlng  from  the 
last  portion  of  said  dedslou,  and  which  sets 
forth  the  reasons  npoa  which  the  court  baaed 
the  decree: 

"The  equitable  doctrines  which  are  applied 
every  day  to  other  contracts  for  the  sales  <tf 
lands  seem  to  he  those  which  ehould  here  gov- 
ern. Where  a  vendor  wrongfully  prevents  a 
vendee  from  performing  a  condition  precedent 
on  his  part  to  be  performed,  ander  a  valid  ex- 
ecutory contract,  courts  will  not  suffer  the  ven- 
dor to  escape  on  the  ground  of  such  default  oc- 
casioned by  his  own  wrong,  but  will  order  that 
if  the  vendee  perform  within  a  time  certain,  the 
vendor  must  convey.  So  If  the  lessor  unlaw- 
fully prevents  the  lessee  from  removing  from 
the  demised  property  a  house  which  the  latter 
had  the  right  to  remove  during  the  term,  by 
virtue  of  an  agreement  in  the  lease,  and  the 
le^al  remedy  be  inadequate,  the  chancellor 
will,  we  think,  after  the  expiration  of  the  term, 
enjoin  the  lessor  from  interfering  with  its  re- 
moval by  the  lessee,  even  though  the  hooae  be- 
toDg  to  the  lessor.  Were  the  plaintiffs  now 
working  the  claini  and  eztractJng  the  minerals, 
could  defendants,  in  a  suit  brought  by  them  to 
oust  plaintiffs,  or  to  enjoin  them  from  working 
and  extracting  the  deposits,  prevail  against  the 
facts  in  this  suit,  if  pleaded  by  the  plaintiffs? 
Would  the  court  dedare  that  plaintiffs  were 
without  rigbt  within  a  reasonable  time  to  be- 
come the  owners  of  the  property  which  defend- 
ants agreed  might  become  theirs?  We  believe 
that  both  questions  would  be  answered  in  the 
nef^tive.  It  is  apparent  to  us  that,  if  tht 
plaintiff  be  not  granted  the  remedy  of  injunc- 
tion, they  will  oe  irreparably  injured.  The 
awarding  of  this  remedy  is  not  discordant,  but 
is  in  harmony,  with  the  prindples  which  must 
guide  a  court  of  equity.  The  ladi  of  case  pre- 
cedent for  the  application  of  the  principles 
which  we  invoke  is  no  obstade  to  the  granting 
of  the  remedy,  which  is  dearly  indicated,  mS, 
indeed,  required,  by  the  undisputed  facta." 

Equity  knows  no  favorites  as  between  par- 
ties— to-day  It  may  grant  relief  to  a  lessee 
'  under  an  oil  and  gas  lease;  to-morrow  a  les- 
,  sor  may  be  asking  It  for  reli^  from  the  rigid 
i  and  spedflc  terms  of  an  oil  lease,  and.  If 
j  he  la  entitled  thereto  under  the  general  rules 
i  laid  down  for  the  control  of  equity  why  hesi- 
tate to  give  it  to  him,  even  though  It  require 
I  a  novd  application? 

[  The  following  is  from  the  case  ot  Kansas 
!  Natural  Oas  Co.  v.  Harris  (B^an.)  quoting 
,  from  100  Pac.  78.  74: 

"The  facta  found  by  the  court  indicate  that 
■  the  lessees  under  the  Evans  lease  violated  the 


rendered  by  Hunt,  District  Judge,  and  found  ;  prorigjons  thereof  to  snch  an  extent  that  the 
in  176  Fed.  700.  100  C.  C.  A  263,  34  I/.  R.  A.  i  lessors  had  a  right  to  dedare  a  forfeiture  and 
(N.  S.)  120.  It  is  an  appeal  by  the  defendants  i  terminate  the  lease.   The  language  of  the  in- 

strument  itself,  however,  does  not  appear  to 
be  such  as  would  work  a  termination  thereof  ab- 
solutely merely  because  of  a  breach  of  its  pro- 
visions. In  such  a  case  it  seems  to  be  the  rule 
that  some  affirmative  action  on  tbe  part  of  tbf 
lessor  is  necessary  to  accomplish  a  forfeiture. 
In  24  Cyc.  1359,  it  is  said:  The  occurrence 
of  a  ground  of  forfeiture  does  not  of  itself  worii 
a  forfeiture.    A  condition  subsequent  in  a 


from  an  order  of  Injunction  pendente  lite 
granted  by  the  United  States  District  Court 
fw  the  Second  Dlvi8l<m  of  Alaska,  restrain- 
ing defendants  from  Interfering  with  tbe 
peaceable  possesslim  of  the  Golden  Bull 
placer  mining  claim ;  situated  In  Cape  Nome 
recording  district. 
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lease  that  opon  neglect  of  tbe  lessee  to  perform 
his  coTenants  the  lease  qhall  determme  and  be 
void  does  not  render  the  lease  absolutely  void 
upon  a  default  of  the  lessee,  but  merely  voida- 
ble at  tlie  Section  of  the  lessor,  so  that,  if  he 
elects  to  waive  the  forfeiture,  the  lessee  is 
bound  as  thoash  tbera  had  been  no  breach  of 
condition.  So,  where  the  statate  dedares  that 
the  lease  is  forfeited  on  the  occurrence  of  cer- 
tain events,  it  merely  means  that  It  may  be  for- 
feited by  the  lessor  on  such  occurrence.'  See, 
also,  Alexander  v.  Touhy,  13  Kan.  64.  While  a 
lessor  may  terminate  a  lease  when  facts  exist 
which  give  him  that  right,  the  law  does  not  re- 
Qoire  him  to  do  so.  If  he  prefers  to  have  the 
lease  oontfaine,  he  may  waive  the  right  of  for- 
feiture. The  waiver  may  be  in  writing  or  it 
may  be  evidenced  by  conduct  which  indicates 
such  a  purpose.  When  Dow  and  Dow  made 
the  written  request  upon  the  gas  company  to 
lay  pipe  to  and  furnish  gas  at  the  leased  prem- 
ises, neither  party  had  declared  to  the  other 
that  the  lease  was  at  an  end,  and  neither  party 
at  that  time  seemed  to  regard  it  as  terminated. 
It  was  competent,  then,  for  them  to  renew  it, 
and  competent  for  the  lessors  to  waive  all  past 
dellnquendes  on  the  part  of  the  lessees,  and  we 
think  the  written  requeit  and  the  compliance 
therewith  had  that  effect  Whatever  the  prior 
conditions  may  have  been,  the  parties  by  this 
act  renewed  the  lease  and  infused  it  with  its 
original  vigor.  Nothing  occurred  after  this 
waiver  of  the  lessors  to  impair  the  vitality  of 
this  instrument,  and  at  the  time  of  the  trial  the 
rights  of  the  lessees  thereunder  were  the  same 
as  when  they  first  began  furnishing  gas  in  com- 
pliance with  its  provisions.  The  district  court 
erred,  therefore,  in  declaring  it  at  an  end,  and 
orderinf  that  it  be  canceled  on  account  of  ddln- 
quendes  which  had  been  waived.** 

As  to  whether  tfae  acceptance  by  the  lessors 
of  the  rentals  for  tbe  flftb  year  at  the  begin- 
ning of  the  fifth  year  would  or  woqld  not 
raise  such  a  condition  as  to  place  the  duty 
upon  the  lessors  to  serve  notice  upon  the  les- 
sees that  they  would  not  receive  further  rents 
after  the  expiration  of  the  term,  end  that 
they  would  expect  immediate  operations  for 
.  production,  and,  upon  the  service  of  said  no- 
tice, that  the  lessees  would  then  have  a  rea- 
sonable time,  after  the  expiration  of  the 
term,  they  having  paid  the  rents  of  the  last 
year,  Is  a  question  we  do  not  find  to  be  de- 
dded  directly,  but  It  Is  our  opinion  that  such 
acceptance  would  have  such  effect 

We  have  decided,  however,  that  the  fixing 
of  the  term  In  the  lease  does  not  have  the 
effect  of  maUng  the  relations  of  tbe  lessors 
and  tbe  lessees  such,  that  the  lessors  cannot 
waive  the  requirement  that  the  lessees  have 
paying  production  at  tbe  end  of  the  term, 
since  it  has  been  held  that  the  acceptance  of 
the  rentals  for  the  sixth  year  would  c(Histi- 
tute  a  waiver  by  the  lessors,  and,  while  it 
probably  would  not  have  the  effect  of  extend- 
ing the  lease  for  another  five-year  term.  It  at 
least  would  extend  It  for  another  year,  and, 
as  the  authorities  herein  cited  hold,  would 
require  uotloe  and  demand  of  performance  by 
a«  lemon  upon  tike  iMaees;  and,  under  the 


authorities  dted.  If  the  lewm,  within  tl» 
period  that  such  notice  ct  perfdnoace  was 
required,  should  declare  a  torfdtnre  of  the 
lease  and  oommoice  salt,  this  would  bare  tiie 
-^ect  of  rdleving  the  lessees  of  performance 
during  the  pradracy  of  the  suit 

There  are  cases  wherein  contracta  have 
been  interpreted,  and  which  contracta  ^^nide 
that  a  well  be  completed  within  »  certain 
time,  or  that  rents  be  paid  dthw  quarterly  or 
yearly  and  that  no  term  was  fixed  In  sudi 
contracts  as  is  provided  in  the  ooe  in  tbe  in* 
stant  case;  and  the  courts  have  held  that, 
after  the  lessors  have  accepted  one  of  those 
payments  under  sudi  contracts,  and  then 
served  notice  on  lessees  that  they  mrald  not 
receive  further  rents,  and  that  th^  woold 
expect  the  lessees  to  carry  out  their  contract 
for  the  productim  of  oil,  then,  if  the  lessees 
ftill,  within  a  reasonable  time,  to  begin  such 
production,  that  would  constitnte  a  forfei- 
ture. But  if  the  lessors  served  notloe  on  the 
lessees  that  they  would  not  receive  fiirther 
rents,  and  dedared  tbe  lease  forfeited,  and 
began  suit  of  forfeiture  that  had  the  effect  of 
deferring  necessity  of  perAmnance  until  the 
assertion  of  forfeiture  was  withdrawn,  and 
within  a  reastmable  time  QMreatUr. 

We  cannot  tee  that  the  fixing  of  a  term  In 
a  contract  can  be  of  any  greats  fWce  and 
gives  the  lessor  any  greater  right  than  tbe 
one  that  arises  toy  <^>eratIon  of  law  In  the 
leases  Just  discussed.  We  are  unable 'to 
see  why  Qie  commencement  of  a  lawsuit 
within  the  term,  and  Its  prosecutlen  oontln- 
ued,  as  In  the  instant  case,  beyond  the  term, 
would  not  hare  the  effect  of  raising  an  equi- 
ty in  favor  of  the  lessees  that  would  at  least 
give  them  a  reasonable  time  to  perform  their 
contract  after  the  ending  of  said  litigation. 
The  fact  Is,  the  dted  cases  hold  that  even 
a  notification  of  Intention  to  forfeit  without 
the  bringing  of  a  suit,  during  the  period  re- 
quiring notice.  Is  Buffident  to  prevent  forfd- 
ture. 

It  may  be  suggested  that  by  the  holding  In 
this  case,  we  are  setting  a  precedent  that  may 
hereafter  be  Invoked  In  causes  where  this 
court  would  not  be  disposed  to  make  an  ap- 
plication of  it.  We  find,  however,  that  In  the 
application  of  equitable  prlndples,  courts, 
while  seeking  to  make  a  uniform  and  consist- 
ent application  of  the  prlndples  of  equity, 
always  reserve  the  right  to  judge  the  equities 
that  arise  from  tbe  facts  of  each  particular 
case,  and,  hence  we  admit  that  courts  should, 
at  all  times,  be  careful  in  extending  equitable 
application  to  new  and  novd  sltuatlcms. 
When,  however,  the  court  is  convinced  that 
equity,  good  conscience,  and  right  reqnires 
such  application,  they  should  not  hesitate  to 
make  the  application.  We  are  dealing  with  a 
subject-matter,  when  interpreting  oil  and  gas 
leases,  that  is  recognized  as  peculiar  and  dif- 
ferent In  its  very  nature  tmm  the  nsoal 
transactions  in  human  affairs.  The  denial  of 
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a  lessee  of  his  right  to  deTclop  oil  prodDction 
under  a  cwtract  providing  for  the  same 
raises  a  qnestlon  of  what  are  his  practicable 
and  reasonable  remedies.  No  one  can  defi- 
nitely foretell  the  result  of  any  effect  of  de- 
velopment. It  majr  result  In  a  total  loss  or 
great  ^pendltnre  of  time  and  money,  or  It 
may  result  In  ^alns  both  to  the  lessee  and 
lessor  beyond  the  dreams  of  avarice.  Why, 
therefore,  should  courta  deny  to  one  who  has 
a  valid  and  subsisting  contract,  for  the  de- 
lay In  the  performance  of  which  he,  In  no 
seise,  Is  responsible,  the  right  to  pursue  and 
carry  out  the  complete  purpose  of  his  con- 
tract. A  breach  of  most  of  the  ordinary 
transactions  of  men  probably  can  be  satisfied 
by  an  action  In  damages,  but,  even  In  those 
cases  where  it  Is  shown  that;  such  would 
not  be  adequate,  courts  of  equity  will  ^>eclflc- 
ally  enforce  the  same  If  found  practicable, 
and  In  the  Instant  case  we  find  the  remedy 
quite  practicable,  and  within  the  power  of 
this  or  the  trial  court  to  grant. 

Notwithstanding  the  great  length  to  which 
this  case  has  gone,  yet  we  find  ourselves  un- 
able to  resist  the  temptation  to  quote  the 
following  from  Genet  v.  Delaware  &  Hudson 
Oanal  Co.,  136  N.  T.  at  page  5&S.  32  N.  E.  at 
page  1081,  19  L.  R.  A.  at  page  132 : 

"T.  know  very  well  that  Implied  promises  are 
to  be  cautiously  and  not  hastily  raised.  What 
they  are  was  very  well  stated  In  Scranton  v. 
Booth,  29  Barb.  174,  in  AJlatDon  v.  Albany,  43 
Bub.  36,  and  in  Booth  v.  Cleveland  SoU.  Mills 
Co.,  6  Hun,  697.  They  always  exist  where  eq- 
uity and  jusUce  require  the  party  to  do  or  to 
refrain  from  doing  tiie  thing  In  qnestlon;  where 
the  covenant  on  one  side  bivolves  some  corre- 
•ponding  obligation  on  the  other;  where  by  the 
relations  of  the  parties  and  the  snbject-matter 
irf  the  contract  a  do^  is  owing  by  one  not  ex- 
pressly boond  by  the  contract  to  the  other  party 
in  reference  to  the  subject  of  it  In  this  court 
ve  have  thrown  some  safeguards  about  the  doc- 
trine to  secure  its  prudent  application,  and  have 
■aid  that  a  promise  can  be  Implied  (mly  where 
we  may  rightfully  assume  that  It  wo^  have 
been  made  if  attention  had  been  drtfwn  to  it 
(Dermott  v.  State.  99  N.  T.  101).  and  that 
It  is  to  be  raised  only  to  enforce  a  manifest  eq- 
oity,  or  to  reach  a  result  which  the  nnequivo- 
cal  acts  of  the  parties  indicate  Uiat  tiiey  in- 
tended to  affect  (E3iw  t.  Lelghton.  100  N.  Y. 


What  fa  the  position  of  the  defendants  in 
error  in  this  case  at  this  time,  and  since  fil- 
ing the  motion  to  dismiss  this  appeal?  Tbey 
are  saying  by  this  motl<Hi  that  they  do  not 
want  this  case  tried  upon  its  merits.  They, 
in  ^ect,  say: 

"We  do  not  know  If  our  suit  that  we  filed 
so  long  ago  was  rightly  brought  or  not,  and, 
what  is  more,  we  do  not  care.  The  suit  that 
we  are  responsible  for  Is  not  over;  it  still 
ii  pending,  but  the  contract  Is  now  dead.  It 
has  expired  by  Ute  time  limit,  and  now  we 
ask  tlist  this  appeal  be  dismissed,  without  re- 
gard to  whether  or  not  onr  aiUt  was  rightfully 
•r  vtongfnlly  braugbt" 


This  is  the  position  the  defendants  In  error 
are  now  taking  in  this  law  suit  The  question 
ls„  Will  equity  permit  them  to  have  what 
they  are  now  asking  for?  We  say  No;  that 
good  conscience  and  right  denies  them  any 
such  relief  as  this  they  now  are  asking  for 
by  this  motion  to  dismiss  this  appeal.  The 
law  says  to  them,  while  they  had  the  legal 
right,  If  tbey  saw  fit,  to  file  this  suit,  yet 
that  they  took  on  th^selves  a  risk,  if  It 
should  be  found  upon  this  appeal  that  their 
suit  was  not  well  grounded  In  law,  and,  up- 
on appeal,  that  the  grounds  of  forfeiture  upon 
which  tbey  ask  that  this  cMitract  be  canceled 
are  not  w^l  taken,  then  that  they  be  denied 
the  right  now  to  plead  lack  of  performance 
of  this  contract,  and  delay  in  Its  performance 
beyond  the  time  of  said  MHitract.  which  de- 
lay can  be  reasonably  attributed  to  the  ac- 
tion of  the  defendants  In  error  in  bringing 
a  suit,  which  this  court  now  finds  was  wrong- 
fully brought,  and  not  based  on  equity.  In 
other  words,  the  court  siys  to  them : 

"Ton  are  not  now  In  a  position  to  ask  equity 
because  you  have  not  done  equity.  Too  are  not 
now  in  this  court  with  clean  hands.  Ton  can- 
not now  plead  this  delay  that  has  in  effect  been 
caused  hy  your  own  fault,  your  own  wrong." 

The  fcdlowlng  is  from  Bastem  Oil  Ca  t. 
Coulehan,  quoting  i^om  6S  W.  Va.  541,  64  8. 
E.  840: 

"But  suppose  we  are  wrong  in  our  conclusion 
on  the  first  question,  what  rights,  if  any,  did 
the  plaintifiF  acquire  by  the  slightly  belated  dis- 
covery of  gas  in  the  Indian  sand?  It  is  con- 
ceded the  Indian  sand  was  not  penetrated  and 
the  gas  gotten  there  until  about  1  o'clock  of  Au- 
gust 4th,  some  12  hours  after  the  6  years  had 
expired.  What  is  the  proper  construction  of 
the  lease  as  to  time?  It  is  for  five  years  from 
date  and  as  much  longer  as  oil  or  gas  was  pro- 
duced or  the  rental  paid  thereon.  If  oil  or  gas 
was  produced  within  the  five  years  given  for 
exploration,  the  full  term  thereof  was  as  surely 
for  as  much  longer  as  oil  or  gas  shoold  be  pro- 
duced as  It  was  for  the  term  of  five  yeaia  in 
which  to  explore.  Failure  to  produce  oH  or 
gas  within  that  time,  tiierefore,  while  not  strict- 
ly or  technically  working  a  forfeiture  of  any 
further  right  to  explore  or  produce  oil  or  gas, 
resulted  In  the  same  thing  to  plaintiif,  and  we 
perceive  no  reason  why,  In  a  proper  case,  eq- 
uitable principles  applicable  in  cases  of  techni- 
cal forfeiture  should  not  be  applied.  The  same 
necessity  therefor,  in  order  to  prevent  a  gross 
injusttee,  may  arise  in  the  one  case  as  in  the 
other.  It  is  said,  however,  that  in  contracts  of 
this  kind  time  is  of  the  essence  thereof,  and 
this  proposititm,  for  whldi  authorities  are  dted 
by  counsel,  is  not  controverted;  but  the  case 
we  have  in  hand  Is  one  where  the  plaintiff  was 
legally  entitled  to  the  full  term  of  five  years 
given  for  exploration,  wlthont  let  or  hindrances 
of  the  lessor.  Indeed,  the  lessee,  by  the  Im- 
plied covenants  of  his  deed  was  entiUed  to  the 
protection  of  the  lessor  therein.  The  evi- 
dence satisfies  us  that,  though  defondant  may 
not  have  been  guilty  ot  serious  Ineach  of  the 
imidied  covenants  of  his  deed,  yet  that  he  was 
anxious  the  lessee  should  fail  to  get  to  tbe  In- 
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dlan  und  fai  time,  did  nothing  to  aid  him,  and 
aetnaUT  sacceeded,  bj  hia  suggeationa,  in  pre- 
venting vork  on  Sanday,  and  caused  a  loaa  of 
about  12  boara'  time  after  midnight  of  Atjguat 
2d,  when  he  had  no  right  of  interference,  bnt 
owed  a  poaitive  daty  to  plaintiff  to  protect  it 
in  Its  rights.  The  drillers  Eenny  and  Gaffney 
give  it  as  their  opinion  that,  bad  they  not  been 
thus  interrupted,  the  well  could  have  been  drill- 
ed into  the  Indian  uDd  and  gaa  produced  from 
it  before  the  time  expired," 

Tlie  following  Is  from  Pomeroy*!  Equl^ 
Jnrispmdence,  Stodenta*  EdlticMi,  quoting 
team  pages  182-184: 

"On  tb«  other  hand,  tha  maxim  now  under 
oonaideration,  *He  wbo  comes  into  eqoitT  must 
come  with  clean  bands,'  is  much  more  efficient 
and  restrictire  in  its  operation.  It  assumes 
that  the  suitor  asking  the  aid  of  a  court  of 
CQuity  has  himself  been  guilty  of  conduct  in 
Tioladon  of  the  fundamental  conceptions  of  eq- 
uity jnrispmdence,  and  therefore  refuses  Iiim 
all  recognition  and  relief  with  reference  to  th« 
snbject-matter  or  tranaaction  in  question.  It 
says  that,  wheneT«r  a  party,  who,  as  actor, 
aeeka  to  set  the  jn^dal  madiineir  in  motion 
and  obtain  aome  remedy,  has  Tiolated  con- 
science, or  good  faith  or  other  equitable  prin- 
dpte  in  his  prior  conduct,  then  the  doors  of 
the  court  will  be  shut  against  liim  in  limine; 
the  court  will  refuse  to  interfere  on  bis  behalf 
to  acknowledge  lua  right,  or  to  award  him  any 
remedy. 

"The  principle  involved  in  this  maxim  la 
merely  the  expression  of  one  of  the  elementary 
and  fottdamantal  conceptlona  of  equity  Juriapru- 
denee.  We  have  seen  tbat  in  the  origin  of  the 
jnriadlction  the  theory  was  adopted  that  a  court 
of  eqnity  interposes  only  to  enforce  the  re- 
qnirementa  of  conscience  and  good  faith  with 
respect  to  matters  lying  outside  of,  or  some- 
times, perhaps,  opposed  to,  the  law.  The  ac- 
tion of  the  court  was,  tn  pursuance  of  this 
theory,  in  a  certain  sense,  discretionary;  and 
the  terms  'discrettonar?'  and  'discretion,* 
are  stfll  occasionally  used  by  modem  equity 
judges  while  spesking  of  their  Jurisdictional  and 
remedial  functions.  Whatever  may  be  the 
strictly  accnrate  theory  concerning  Uie  nature 
of  equithble  interference,  the  principle  was  ea- 
tabUsbed  from  the  earliest  days  that,  while  tbe 
court  of  chancery  could  interpose  snd  compel 
a  defendant  to  comply  with  the  dictates  of  con- 
science and  good  faith  with  regard  to  matters 
outside  of  the  strict  rules  of  the  law,  or  even 
in  contradiction  to  those  rules,  while  it  could 
act  upon  tbe'  conscience  of  a  defendant,  and 
force  him  to  do  right  and  justice,  it  would  never 
thus  interfere  on  behalf  of  a  plaintiff  whose 
own  conduct  in  connection  with  the  same  mat- 
ter or  transaction  bad  been  unconscientious  or 
unjust,  or  marked  by  a  want  of  good  faith,  or 
had  violated  any  of  the  principles  of  equity 
and  righteous  dealing  which  it  ia  the  purpose 
of  the  jurisdiction  to  sustain.  While  a  court 
of  equity  endeavors  to  promote  and  enforce  jus- 
tice, good  faith,  nprigbtneas,  falmeaa,  and  con- 
■eientionsness  on  tbe  part  of  the  putiea  wbo 
ocenpy  a  defenalTe  poaition  In  jn^dal  contro- 
versies,  It  no  less  stringently  demands  the  same 
from  tiie  litigant  parties  who  come  before  It 
as  plaintiffs  or  actors  in  each  controver^es. 
TUs  fondamental  principle  is  sxpreaaed  In  Uie 


[  maxim,  *He  wbo  comes  Into  a  court  of  eqnity 
I  most  come  with  dean  bands;*  and,  although  not 
i  the  source  of  any  distinctiTe  doctrinea,  it  for- 
nishes  a  moat  important,  and  even  nniTcrsal. 
rule  affecting  tiie  entire  administration  of  eq- 
uity Jariaprodenee  as  a  system  of  remedies  and 
remedial  rights. 

"Broad  as  tbe  prindple  is  In  its  operation, 
it  must  still  be  taken  with  reasonable  Umita- 
tions;  It  does  not  apply  to  every  anconsciea- 
tioas  act  of  inequitable  conduct  on  the  part  of 
plaintiff.  The  maxim,  considered  as  a  geaeial 
rule  controlling  tbe  administration  of  equltaUe 
relief  In  particnlar  controversies.  Is  eonfined  to 
misconduct  in  regard  to,  or,  at  all  events,  con- 
nected with,  the  matter  in  litigation,  so  tiiat  it 
baa,  in  aome  measure,  affected  the  cqnItaUe 
relations  subsisting  iKtween  the  two  parties, 
and  arising  out  of  the  transaction;  it  does  not 
extend  to  any  miaconduct,  however,  gross,  which 
is  unconnected  with  tbe  matter  In-Utigation,  aod 
with  wfaich  the  opposite  party  has  no  concera. 
When  a  court  of  eqolty  la  appealed  to  for  rdiet 
it  will  not  go  ottt^de  of  tbe  snhject-matter  of 
the  controversy,  and  make  Ita  interference  to 
depend  upon  tbe  character  and  conduct  of  flw 
moving  par^  in  no  way  affecting  the  equitable 
right  which  be  asserts  against  the  defendant, 
or  the  relief  whldi  be  demanda.^ 

We  hold  in  this  case  that  tbe  lessors,  tbe 
defendants  In  error,  by  Institnting  and  ccm- 
tlnuing  tbe  prosecution  of  tbe  instant  case, 
have  raised  an  equity  In  favor  of  tbe  lessees, 
tbe  plaintiffs  in  error,  whereby  the  latter  are 
entitled  to  such  reasonable  extenslcxi  'of  tbe 
term  of  this  lease  on  and  after  final  determi- 
nation of  this  suit  as  Is  reasonable,  and  as  is 
right  and  Just  In  sapport  of  this  mie,  we 
cite  the  following  authorities:  Blodgett  et 
al.  V.  Laoyon  Zinc  Co.,  120  Fed.  893,  58  a  C. 
A.  79;  SItman  &  Burton  v,  Lindsay,  123  La. 
53,  48  South.  646;  Elkbart  Car  Works  Oa  et 
al.  V.  Bills  et  al.,  IIS  Ind.  216,  IS  N.  S.  248; 
Ind.  Nat.  Gas  &  Oil  Co.  v.  Beales,  166  Ind. 
684.  76  N.  E.  620;  American  Window  Glass 
Co.  T.  Ind.  Nat.  Gas  &  Oil  Co.,  37  Ind.  App. 
439,  76  N.  a  1006;  Zelgler  v.  Dalley,  37  Ind. 
App.  240,  76  N.  B.  819:  and  Dill  v.  Fraze, 
169  Ind.  S3,  79  N.  B.  971  (In  tbls  tast-cltcd 
case  a  forfeiture  was  held  allowable  on 
grounds  of  abandonment,  and  bolding  that 
the  contract  waat  nil  by  reason  tb^^eof. 
Herein  the  facts  differ  from  other  dted  cas- 
es); New  American  Oil  &  Mining  Co.  et  al.  v. 
Troyer  et  al.,  166  Ind.  40e,  76  N.  E.  253,  77 
N.  E.  739 ;  La  Fayette  Gas  Co.  v.  Kelsey,  164 
Ind.  SC3,  74  N.  B.  7;  Consumers*  Gas  A  Trost 
Co.  V.  Worth,  163  Ind.  141,  71  N.  E.  489;  Con- 
sumers' Gas  &  Trust  Co.  v.  Ink,  163  Ind.  174, 
71  N.  E.  477;  Eastern  Oil  Co.  r.  Couleban  et 
al.,  66  W.  Va.  S31,  64  S.  B.  836 ;  Weaver  Min- 
ing Co.  V.  Guthrie  et  aL,  188  Mo.  App.  108, 
176  S.  W.  118;  Saunders  v.  -  Busdi-Evmtt. 
138  La.  1048,  71  South.  153;  Leonard  v. 
BuSch-Everett,  139  La.  1099,  72  South.  749: 
Stahl  V.  Van  Vleck,  S3  Ohio  St  136,  41  N.  B. 
35 ;  Consumers'  Gas  A  Trust  Co.  v.  Littler, 
162  Ind.  820,  70  N.  E.  363;  Beamuui  t.  Dux 
OU  Oo^  61  OkL  147,  166  Fa&  19% 
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Tb»  foUowliif  Ifl  from  the  last-cited  case, 
quoting  from  pafe  1S2  of  64  OkL,  20S  of  166 
Pac: 

*fDefeiidaiitB  entend  Into  a  nipplemental 
acreement  with  intervener,  tliat  the  time  dar- 
which  he  should  be  kept  out  of  posaessioil 
and  prevented  from  developing  the  premises 

under  his  lease  by  the  plaintiff  should  be  de- 
ducted from  the  period  within  which,  by  the 
terms  of  his  lease,  he  would  have  to  develop. 
Downey  v.  Goocb,  240  Fed.  527.  This  would  be 
■o  in  the  slisence  of  such  an  agreement.  Stahl 
T.  Van  Tleck,  68  Ohio  8L  138,  41  N.  B.  8S." 

The  foUov4Dg  are  gnotatlons  firom  cases 
lieretofore  dted :  Pourtb  syllabus  of  case  of 

Stahl  V.  Van  Vleck,  snpra : 

"It  being  agreed  that  soeh  lease  shoald  'con- 
tinue and  be  in  force  for  five  yean  from  the 
date  thereof,'  and  th%  aeeond  party,  having 
commenced  operationa  in  good  faith  to  drill 
for  oil  in  ample  time  to  complete  a  well  within 
said  term  of  five  yeara,  was  wrongfully  en- 
joined by  the  lessor,  and  the  injunction  kept 
alive  until  after  the  expiration  of  the  term  of 
five  years,  held,  that  the  second  party  is  en- 
titled at  the  close  of  the  litigation  to  as  moch 
time  ia  which  to  perform  his  contract  as  still 
remained  of  bia  term  when  he  waa  first  en- 
joined." 

Secfoid  syllabus,  Leonard  t.  Busdi-Dverett 
Oo.,  snpra: 

"A  lessor  who  refused  to  recdve  quarterly 
payments  under  such  q  grant,  and  brought  suit 
to  annul  the  lease  on  Uie  ground  that  it  was 
a  nudum  pactum,  put  himself  in  default,  and 
cannot  be  heard  to  urge  that  the  lessee  had 
not,  pendente  Uto,  performed  his  part  of  the 
contract." 

Portion  of  case  of  Weaver  Mining  Ob.  r. 
Gntbrie,  supra : 

"The  doctrine  we  apply  in  this  case  Is  much 
the  same  in  principle  as  that  applied  by  the 
trial  court  in  the  injunction  suit  of  this  de- 
fendant against  this  plaintiff,  from  which  this 
idalnCilf  appealed,  to  wit,  that  one  person  can- 
not take  advantage  of  the  failure  of  another 
to  do  some  act  required  of  him  when  the  com* 
pUining  party,  has  materially  hindered  or  ob- 
structed hbn  in  so  doing.  He  cannot  profit 
by  his  own  wrong  or  what  may  turn  out  to 
be  his  own  wrong.  It  is  a  speciea  of  estoppel 
in  that  the  complaining  party  has  induced  or 
compelled  the  other  to  do  or  refrain  from  doing 
what  he  otherwise  would  or  could  have  done. 
The  iQtpeaHng  of  the  former  suit  la  merely  the 
means  employed  by  this  plaintiff  in  obstructing 
and  preventing  defendant 'from  complying  with 
the  terms  of  her  lease.  We  do  not  say  that 
every'  appeal  in  similar  cases  would  have  such 
obBtmcting  effect  as  to  prevent  a  forfeiture  for 
a  subsequent  breach.  We  bo  bold  under  the 
facts  of  this  case,  and  affirm  the  Judgment.** 

Portion  of  case  of  Bastem  Oil  Oo.  v.  Conle- 
ban,  supra: 

"A  lessor  should  not  be  heard  to  complain 
of  a  default  caosed  by  himself,  or  permitted  to 
take  adraatage  of  bis  own  wrong;  Delmar  Oil 
Go.  T.  Bartlett.  62  W.  Ta.  700.  00  &  B.  634; 


Cheney  v.  Ubby,  1S4  TT.  S.  68,  10  Sup.  Ct 
498,  33  L.  Bd.  818;  Stahl  v.  Van  Vleck.  SS  Ohio 
St  136,  41  N.  B.  85;  Huklll  v.  Ouffey.  87  W. 
Va.  426,  16  8.  B,  644.   •  ♦  • 

"Now  on  the  subject  of  substantial  perform- 
ance of  the  contract:  There  can  certainly  be 
no  question  as  to  the  fact  that  the  plaintiff  sab- 
stantiaUy  performed  its  contract  It  had  dis- 
covered gas  in  one  sand,  and  wss  about  to  find 
it  in  a  lower  sand  in  Still  greater  quantities, 
and  we  cannot  say  from  the  evidence  that  but 
for  the  improper  interference  by  the  defendant 
with  its  operation,  it  would  not  have  discovered 
the  gaa  ip  the  lower  sand  within  the  term  of 
five  years.  Where  there  has  been  such  sub- 
stantial performance  of  a  contract  equity  may 
Bet  aside  or  disregard  a  forfeiture  occasioned 
by  a  failure  to  comply  with  the  very  letter  (rf 
an  agre«nent  1  Pomeroy,  S  451.  p.  756,  cit- 
ing Hagar  v.  Buck,  44  Vt  285,  5  Am.  Bep.  368, 
and  Bliley  v.  Wheeler.  0  Colo.  App.  287,  38 
Pac.  603.  And  this  court  in  Railroad  Co.  v. 
Triadelpbla,  page  S17  of  68  W.  Va.,  page  811 
of  52  S,  B.,  recognizes  the  doctrine  announced 
in  Henry  v.  Tupper.  29  Vt  358,  opinion  by 
Chief  Justice  Redfield,  that  relief  may  be  grant- 
ed in  equity  even  where  the  condition  -is  for 
the  performance  of  collateral  acts." 

Syllabus  <rf  Consumer^  Gas  ft  fRmst  Oo.  t. 

Ink,  supra: 

"X  Where,  under  a  lease  of  oil  lands,  the 
owner  had  an  option  to  require  the  leasee  to 
drill  for  gas  or  oO  within  a  reasonable  time  by 
claiming  a  forfeiture,  or  to  accept  a  certain 
sum  annnally  for  delay,  the  acceptance  of  such 
sum  annually  in  advance  for  several  years  pre- 
cluded the  lessor  from  daiming  a  forfeiture 
before  the  year  in  which  the  last  payment  made 
for  a  pos^onement  of  operations  had  expired. 

"2.  Where  a  lessor  of  oil  lands  demanded  a 
forfeiture  of  the  lease  for  the  lessee's  failure 
to  drill  for  oil  at  a  time  when  she  was  not  en- 
titled to  such  a  torf^tnre,  sodi  demand  waa 
ineffectual,  as  a  notice  to  the  lessee  to  start 
operations,  the  claim  of  forfeiture  being  equiva- 
lent to  a  denial  of  the  lessee's  right  thereafter 
to  enter  the  premises  for  the  purpose  of  con- 
ducting sach  operatiiHiB." 

Same  case,  portion  of  opinion: 

"It  is  very  clear  that  appellee  was  not  enti- 
tled to  a  forfeiture  before  the  agreed  term  of 
postponement  had  expired,  and  a  demand  of 
forfeiture  at  a  time  when  she  waa  not  entitled 
to  it  was  without  legal  significance.  It  could 
not  operate  as  a  notice  to  start  the  drill,  for 
the  daim  of  forfeiture  was  equivalent  to  a 
denial  of  appellant's  right  thereafter  to  enter 
the  premises  for  that  purpose.  Its  only  effect 
was  to  create  a  state  of  uncertainty  as  to  ap- 
pellant's right  to  proceed  under  the  contract 
And  appellee,  having  produced  this  nncertatn- 
ty  by  her  own  conduct  will  be  denied  a  for- 
feiture for  the  delay  which  she  probably  in- 
duced." 

Case  of  Consumers'  Oaa  ft  Trust  Oo.  t. 

Worth,  supra,  last  syllabus: 

"Where  a  gas  lease  is  for  such  period  aa 
the  lessee  shall  pay  the  lessor  a  spedfied  sum 
annually  in  advance  or  until  gas  shall  be  found 
in  paying  quantities,  and  the  lessor  refuses  to 
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accept  the  amrael  payment  and  declareB  the 
lease  forfeited,  the  failure  of  the  lessee  to 
thereafter  commence  development  proceedings 
cannot  be  regarded  as  a  lack  of  dillsonca,  enti- 
fUinf  tlte  leasor  to  a  forfettara." 

From  body  of  same  opinion: 

"As  to  whether  appellant  shoold  bare  com- 
menced operations  between  Hardi  S,  1902,  and 
the  day  on  which  this  action  was  commenced* 
is,  under  the  drcDmstances,  not  ft  question  in 
the  case,  for  certainly  appdlee,  after  noti^ring 
appellant  company  that  the  contract  was  at 
an  end,  was  not  in  a  position  to  insist  or  expect 
that  appellant  should  expend  money  in  drilling 
wells  and  developing  the  lands  under  a  -con- 
tract which  she  bad  declared  to  be  forfeited.** 

The  following  Is  from  New  American  Oil  & 
Mining  Co.  t.  Troyer,  supra: 

"Under  a  contract  of  this  sort  parties  most 
act  fairly  with  each  other.  The  landowner  mast 
be  given  a  fair  opportunity  to  compel  such  time- 
ly operations  as  will  preserve  the  underlying 
on  and  gas,  and  prevent  its  being  mined  through 
wells,  Dn  other  premises;  while,  on  the  other 
band,  he  will  not  be  permitted  to  take  advan- 
tage of  delays  that  bave  been  reasonably  in- 
duced by  his  own  condact  and  force  a  forfeiture 
tor  nonperformance.  The  operator  must  have 
a  fair  chance  to  perform  his  contract,  Lafay- 
ette Oas  Co.  V.  Keleey,  164  Ind.  563,  74  N. 
B.  7;  Consumers'  Gas  Co.  v.  Ink.  163  Ind. 
174,  71  N.  B.  477;  Consumers'  Gas  Co.  v. 
Worth,  168  Ind.  141,  71  N.'B.  489;  Oonsum- 
era*  Qas  Co.  v.  Idttier,  162  Ind.  820,  70  K.  B. 
868.  He  baa  not  had  a  fair  chance  in  tbls 
case.  If  appellees,  when  they  accepted  the  ad- 
vanced payment  on  March  10th,  or  at  some 
other  reasonable  time,  had  given  appellants  no- 
tice that  they  must  drill  a  well  within  that 
quarter,  and  that  no  further  extension  of  time 
would  be  granted,  then  we  should  have  quite  a 
different  question.  This  action,  however,  is 
brought  and  prosecuted  upon  the  theory  that 
the  faflnre  of  appellants  to  drill  a  well  within 
the  period  put  an  end  to  their  right  to  drill 
one  at  aU.  This  view  is  erroneous.  The  pe- 
culiar character  of  the  contract,  and  the  con- 
duct of  the  parties  while  acting  under  it,  are 
such,  we  have  seen,  as  make  an  action  without 
notice  and  reasonable  time  to  perform  ineq- 
uitable and  unsustainable." 

Portion  of  case  of  Lafayette  Gas  Co.  t.  Kel- 

sey,  supra: 

"Appellee  apparently  construed  the  lease  or 
contract  as  awarding  him  the  right  to  refuse 
to  accept  payments  of  the  well  rentals^  and 
thereafter  to  arbitrarily  terminate  the  Tights 
of  appellant  under  said  contract,  and  proceed 
to  quiet  hla  title  to  the  premises  in  controver- 
sy, without  allowing  appellant  a  reasonable  time 
to  explore  or  develop  after  it  had  been  notified 
of  his  purpose  to  decline  ia  the  future  all 
payments  of  well  rentals.  This  is  evident  from 
the  facts  alleged  by  him  in  the  second  para- 
graph of  his  complaint,  and  further  by  his  acts 
and  declarations  as  shown  by  the  evidence. 
Such  a  construction  of  the  leaae  we  cannot 
sanction.  Had  be  in  June,  19(@,  when  be  first 
decided  to  terminate  tbe  lease,  notified  or  warn- 
ed appellant  that  in  the  future  be  would  de- 


cline to  accept  payments  of  tbe  stipulated 
rentals,  and  had  appellant  thereafter,  under  the 
circumstances,  failed  to  explore  the  premliei 
within  a  reasonable  time,  in  order  to  discover 
tbe  existence  or  nonexistence  of  gas  or  dl 
thereunder,  then,  within  the  rule  asserted  fai 
Consumers',  etc.,  Go.  v.  Uttier,  162  Ind.  320, 
70  N.  B.  863,  Same  Company  v.  C^ratal.  tHu, 
Go.  (Ind.  Sup.)  70  N.  B.  866,  and  Same  Com- 
pany V.  Worth  (Ind.  Sup.)  Tl  N.  B.  788.  a 
different  question  would  be  presented.  Br 
the  provisions  of  tbe  contract  tbe  rentals  were 
to  be  due  on  the  1st  of  January  and  July  of 
each  year,  and  it  was  stipulated  that  payment 
thereof  might  be  made  within  10  days  after  mt- 
turity,  either  direct  to  appellee,  or  by  deposit- 
tag  tiic  same  in  the  Fairmount  Bank,  at  Fair- 
mount,  subject  to  bis  order.  Th«  payment  of 
the  July  Installment  of  rent  appears  to  have 
been  made  within  the  time  {wescribed,  by  vpd- 
lant  depositing  the  amount  thereof  ia  tbe  bank 
designated,  to  tbe  credit  and  order  of  appdlee; 
hence  it  was  not  material  whether  the  deposit 
was  made  in  lawful  money,  or  in  diecks  or 
drafts,  as  it  was  accepted  by  the  bank,  and  the 
amount  thereof  placed  in  the  credit  of  appel- 
tee,  subject  to  his  order,  thereby  enabliog  bim 
to  draw  the  money  from  the  bank  when  be  de- 
sired. Yoke  T.  Shay,  47  W.  Vs.  40,  84  8.  B. 
748;  Friend  r.  MaUory,  62  W.  Tft.  68.  43  & 
K.  114." 

We  quote  tnm  Boss  v.  Staeldon  (^.)  US 
S.  W.  228: 

"Whether  or  not  these  misfortunes  would  be 
sufficient  to  legally  excuse  the  lessees  from  a 
performance  of  tbe  contract  ve  express  oo 
opinion,  but  we  think  they  fumiab  reasons  wfar 
they  were  not  as  diligent  as  they  should  have 
been,  and,  in  an  action  to  cancel  the  contract, 
are  entiUed  to  weight.  And  we  can  readily  an- 
derstand  why  the  institution  of  this  action  seri- 
ously interfered  with  and  retarded  the  progress 
of  the  work  that  the  lessees  had  commenced 
before  the  suit  was  brought.  We  do  not  think 
that  the  lessees  should  be  held  accountable  for 
failing  or  refusing  to  do  anything  under  tbe  con- 
tract after  the  lessor  bad  brought  his  suit  to 
bave  it  canceled.  The  lessees,  of  course,  ^ 
not  know  how  this  suit  would  terminste,  or 
whether  they  would  be  successful  in  defeating 
it  or  not  So  that,  if  they  did  any  work,  ex- 
pended any  money,  or  lost  any  time  in  carrying 
out  the  contract,  they  would  do  it  at  the  risk 
of  losing  the  time  and  money  so  Invested,  or 
with  the  prospect  staring  them  in  the  face  of 
having  to  bring  suit  to  recover  the  value  of 
tbe  money  invested." 

Th<B  above  eolt  .was  brooj^t  to  cased  t 
lease,  and  for  damages.  No  injunction  wu 
procured.  Tbe  lessees  were  in  possessltm,  ani 
had  operations  going  for  production,  and  the 
court  btid  that  the  conunencment  of  a  suit 
Justified  the  lessees  In  not  parsoinff  develtqp- 
ment;  then,  tcr  a  still  greater  reason,  why 
should  not  a  court  grant  an  extension  of  a 
term  of  a  lease  where  lessor,  tn  possessioB, 
brings  suit  to  caned  same,  against  lessees  Wt 
of  possession. 

Tbe  above  cases  cover  different  tacts  and 
different  forms  of  leaset.  In  aome  <tf  thoa 
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there  were  Injunctions,  possibly  one  or  t70 
for  specific  performances,  some  of  tbem  were 
brought  by  tbe  lessees,  who  were  In  pos- 
session under  thdr  leasee,  and  In  the  act  <tf 
performing  same,  and  Injunctlcms  were 
brought  to  prevent  Interference,  others  were 
actions  for  cancellation  of  the  leases,  same 
as  In  the  case  at  bar,  and,  in  some  Instances, 
injunctions  were  asked  in  those  cases  to  pre- 
vent interference  and  to  preserve  rights.  In 
all  of  them  the  question  of  cancellation  of 
the  leases  was  raised  upon  grounds  of  forfei- 
ture. 

Id  the  case  of  Blkhart  Car  Works  Oo.  t. 
Gills,  heretofore  dted,  and  found  in  113  Ind. 
215,  15  N.  B.  beginning  on  page  249,  It  was 
held.  In  suit  to  quiet  title,  the  same  as  in 
the  instant  case,  that  a  re-entry  by  the  gran- 
tor, and  ouster  before  the  breach  of  the  ton- 
tract  or  befc»«  the  expiration  of  the  time  of 
performance,  will  defeat  the  right  of  the 
grantor  to  insist  up(»i  the  forfeiture  of  the 
estate^  Quoting  briefly  from  said  case,  it 
states  as  follows: 

'"It  would  be  a  flagrant  violation  of  right  to 
permit  the  grantor  of  an  estate,  npon  a  con- 
dition snlMequent,  to  defeat  tiie  action  by 
wrongfidly  preventing  the  performance  of  the 
conation,  and  the  law  is  not  sabject  to  the  re- 
proach of  permitting  such  a  thing  to  be  done." 

Quoting  further: 

"The  breach  did  not  occnr  nntil  the  1st  day 
of  July,  1882,  aod  the  re-entry  was  made  on  the 
lit  day  of  Jane,  1882.  These  dates  are  aver- 
red as  material,  traversable  facts,  and  we  can- 
not disregard  them,  bat  must  yldd  them  their 
Just  force.  Tliis  requires  us  to  bold  tliat  the 
re-entry  took  place  before  there  was  any  breach 
«f  condition,  for  the  breach  did  not  occur  un- 
til after  the  Ist  day  of  July,  18S2,  and  the  re- 
entry was  made  on  the  first  day  of  the  pre- 
ceding month.  It  is  indispensably  essential, 
in  order  to  defeat  an  estate  npon  condition 
lobsegnent,  that  there  shall  be  a  re-entry,  or 
its  equivalent,  and  there  cannot  be  a  re-entry 
until  there  has  been  a  breach  of  the  condition. 
An  entry  before  the  time  is  wrongful,  and  no 
rights  can  result  from  a  wrong.  An  estate  up- 
on a  condition  subsequent  does  not  fafl  until 
there  has  been  a  breach  of  tbe  coudition  and  a 
demand  or  re-entry.  Both  these  things  must 
C4mcur  to  revest  the  titie  In  the  grantor. 
•  •  • 

"As  is  well  known,  conditions  subsequent  are 
not  favored,  and  he  who  undertakes  to  forfeit 
an  estate  held  upon  such  a  condition  cannot  suc- 
cessfully ask  that  intendments  shall  be  made  in 
Us  favor.** 

Ttda  suit  from  which  the  above  quotations 
are  taten  was  based  upon  a  claim  of  for- 
feltnre  and  a  deed  whidi  provided  ttie  fol- 
lowli^  cmditions: 

*Trhat  if  the  grantees,  or  Its  grantees  or  as- 
signs, shall,  at  any  time  within  three  years  from 
tide  date,  fail,  neglect,  or  refuse  to  use  ssid 
real  estate  in  the  manufacture  of  cars  for  a 
tem  ot  ^  consecutive  months  at  a  time,  said 
teal  estate  shall  revert  to  said  grantora." 


The  same  principles  laid  down  and  made 
applicable  In  the  above  case  are  applicable 
in  the  instant  case.  In  the  dted  case,  the 
party  bringing  the  suit  made  demand  and 
made  re-entry  on  the  premises  before  the 
time  for  performance  of  the  conditions  sub- 
sequent had  elapsed.  In  the  Instant  case, 
the  lessees  were  out  of  possession,  the  lessors 
were  In  possession,  therefore,  re-entry  and 
ouster  were  not  necessary  as  a  preliminary  to 
filing  a  suit  to  quiet  titie,  bnt  the  wrongful 
act  of  the  parties  was  sufficient  to  defeat  the 
right  to  maintain  the  suit  upon  the  grounds 
of  forfeiture  based  upon  delay  In  perform- 
ance, which  can  be  reasonably  attributed  to 
the  wrongful  act  of  the  defendants  In  error. 
The  authorities  that  we  have  heretofore  dted 
hold  that  the  lessees  are  entitled  to  free  and 
untrammeled  action,  without  let  or  hin- 
drance from  the  lessors,  and  have  a  i^it  to 
demand  of  the  lessor  good  faith  in  their  ie> 
lati<Mis  with  them  in  the  execution  of  the  ocn- 
tract, 

Thft  lessors  are  held  to  be  in  l^al  wiCHig; 
are  held  to  have  infringed  the  rights  of  the 
lessees  when  they  disavowed  the  contract 
and  began  legal  action  to  forfdt  tpe  same. 
In  addition  to  the  onoortalnty  In  the  devdop- 
tng  of  oil.  and  tbe  burdens  tndd^t  theretf^ 
the  lessors,  by  filing  suit,  and  therein  add- 
ing to  tbe  dlfBculties  the  added  imcertainties 
of  litigation,  tberehy*  tat  rl^t  and  equity, 
waived  ttuAt  to  ask  perfonnance  of  con- 
ditions subsequent  from  their  lessees,  and 
they  thereby  reUeve  their  lessees,  by  sadi  coir 
duct  from  tbe  necessity  of  performing  the  c<m- 
diti<»  or  iffoffbrlng  performance  during  the 
time  said  litigation  la  pending. 

To  be  sure,  the  fixing  of  a  term  in  the 
contract  gives  the  lessor  the  power  to  Bt<tp 
payment  of  rentals,  and  force  explorations 
by  the  lessee  to  develop  and  test  for  produc- 
tion. It  must  also  be  borne  in  mind  that  the 
lessor,  under  the  covenants,  both  apedflc  and 
implied,  of  his  contract,  owes  certain  duties 
to  the  lessee  before  he  Is  in  a  position  to  de- 
mand his  pound  of  flesh,  and  one  of  these 
duties  is  that  he  will  not  act  in  such  a  way 
as  to  cast  doubt  upon  the  rights  of  the  lessee 
by  filing  lawsuits,  and  persist  in  the  pros- 
ecution thereof,  or  act  In  any  other  manner 
than  in  the  best  of  good  faith  In  his  relations 
to  said  contract  and  the  rights  of  lessee  there- 
under, or  do  that  which  might  amount  to  au 
interference  with  the  rights  of  the  lessee  to 
perform,  or  that  the  lessee  might,  from  bis 
point  of  view,  reasonably  hold  to  amount  to 
an  Interference,  and  which  he  might  deem  to 
effect  and  destrcKr  bis  freedom  of  action  in 
the  matter  of  carrytatg  out  the  contract  ac- 
cording ta  its  strict  texmB. 

For  tbe  purpose  of  getting  the  reasons  for 
the  mllng  herein  stated  another  way,  we  wlU 
suppose  that,  shortly  before  the  suit  was 
filed  by  the  lessors  in  the  tautant  case  the 
leasees  had  decided  to  begin  operations  for 
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prodnctlou,  and  had  gotten  the  matoial  and 
equipment  ready  and  started  to  go  upon  the 
lands  covered  by  this  lease,  and  they  had 
been  met  at  the  boundary  by  the  lessors  and 
notified  that  they  would  not  be  allowed  to 
enter  the  premises;  that  the  lessors  held 
the  lease  Told,  and  ttie  lessees  concluded  that 
they  conld  not  go  farther  without  the  use  of 
force,  and,  they  being  out  of  possession  and 
the  lessors  in  possession,  that  it  would  be 
futile  for  them  to  press  their  ettotta  further, 
whereupon  the  leasees  ceased  their  efforts  to 
enter  the  land,  and  commenced  a  suit  for  a 
mandatory  Injunction  or  other  action  amount- 
ing to  spedflc  performance.  To  this  suit  the 
lessors  answered*  we  will  aay,  setting  up 
grounds  for  forfeiture,  the  same  as  In  the 
Instant  case.  And  the  trial  court  bad  held 
upon  such  issues  the  same  as  held  In  tlie  lir* 
stant  case,  and  had  denied  the  lessees  the 
remedy  prayed  for.  whereupon  the  lessees 
applied.  B^ore  a  decision  was  rendered  In 
the  supposed  case  by  this  court,  the  term  of 
the  lease  had  expired,  and  this  court  bad 
held  the  same  as  in  the  Instant  case,  that  the 
^ipeal  was  well  taken,  and  that  the  grounds 
of  forfeiture  ctmtended  tor  to  tefeat  the 
remedy  asked  for  by  the  lessees  was  ground- 
less, in  whldi  erent  would  It  not  be  unreason- 
able for  tbls  court  to  hold  that,  because  the 
term  had  expired,  the  leBsees  were  not  oitl- 
tlad  to  their  remedy. 

We  cannot  grasp  Oie  reasoning  wber^y  it 
can  be  held  Uiat  Uie  situation  would  be  any 
diflteroit,  In  the  snpposed  cue,  tiian  tt  is  In 
the  instant  case. ,  Tbe  only  diflference  that 
conld  exirt  would  be  the  flict  that  the  lessors 
commenced  suit  In  tbe  Instant  case;  in  other 
words,  were  the  a^resaors  in  the  litigation. 
Hbe  commencement  of  the  suit  in  the  instant 
case  was  notice  to  the  Ie83ee8  that  tb^  ef- 
forts to  perfwm  tlie  contract  were  not  wanted 
by*  the  lessors.  Jt  was  notice^  farthermore, 
that  tiiey  intended  to  pren  said  UUgation  to 
final  determination,  and  that  Oielr  intention 
had  continued  to  the  present  time.  We  have 
a  rl^t  to  80  conclude,  since  they  have  served 
no  notice  of  Intentiim  to  withdraw  their  suit, 
or  ceased  demands  ftir  forfeiture  of  tiie  con- 
tract. It  was  notice,  furthennore,  to  the 
lessees  that,  in  the  event  ther  treat  npon 
the  lands  and  spent  their  time,  labor,  skill, 
and  mouey  in  an  effort  to  bring  prodncti<Hit 
and  In  tbe  eveat  tbe  suit  was  decided  against 
them,  they  would  lose  what  t3i«y  would  ex- 
pend therein. 

The  following  has  been  held  to  be  the  law  in 
regard  to  leasees  making  tmprovCTients  upon 
leases  that  are  afterwards  forfeited.  In 
the  case  of  Probst  v.  Bearman,  76  OkL  71, 
183  Pac.  886,  they  held  the  following  to  be 
the  law  In  such  case: 

"The  cost  of  improvemeDta  and  operatioiis  in- 
eorred  by  the  bolder  of  an  oil  and  gas  lease, 
purcbas^  pendente  lite  and  with  actual  knbwl- 
e^e  of  the  advexae  claim,  and  of  the  purpose 
ot  «neh  partgr  t«  insist  upon  Us  rlghta,  and  to 


obtain  redress  for  the  Invairfon  of  such  ri^ts. 
win  not  be  deducted,  when  requiring  sncb  hold- 
er to  acconnt  to  the  snccessfol  adverse  party 
for  oQ  and  gas  produced  and  sold  from  tbo 
premises." 

The  law  does  not  require  the  lessees  In  an 
oil  and  gas  lease,  where  their  lease  has  t»een 
attacked  In  a  suit  on  grounds  of  forfdtore, 
that  they  assume  such  risks  In  order  to 
preserve  their  rights  under  the  ctrntract.  It 
does  not  matter  what  the  lessees  and  tbetr 
attorneys  thought  about  their  rights  under 
tbe  contract  and  their  honest  and  faithful 
efforts  to  comply  with  the  same;  they  bad  a 
right  to  consider  the  nncertalntlea  of  UUga- 
tion and  discount  the  possibilities  of  defeat, 
and  that  the  courts  are  not  always  unerring 
In  their  JudgmoitB,  and  might  hold  differait 
from  what  the  lessees  and  th^  attorneys 
might  think  were  their  rlghta 

At  the  risk  of  a  cbarge  of  reiteration,  we 
will  state  that  they  were  not  required  to  take 
this  risk  to  preserve  th^  rights,  bat  they 
had  a  right  to  contend  in  the  lawsuit,  and 
let  the  Utigatlon  take  Its  course,  and,  in  tbe 
ffreat  that  they  were  held  right  In  their  ap- 
peal they  can  justly  claim  up<m  high  grounds 
of  equity,  and  that  they  be  given  an  efficient 
r^nedy  In  an  effort  to  protect  and  preserve 
their  rights,  wbldi  nd^  otherwise  be  lost 
to  th^. 

The  plalnttffs  In  error  bM«in  have  prose- 
cuted their  appeal  with  reasonable  diligence, 
as  we  view  It,  and  as  shown  in  the  record  in 
this  case.  They  filed  their  motion  to  advance 
this  cause,  and  the  same  was  aet  down  for 
April  1^  1920.  They  were  required  to  file 
their  briefs  on  March  9,  1^,  and  the  de- 
fendants in  wror  were  given  20  days  there- 
after. Tbe  plaintiff^  in  eror  filed  their 
brief  February  16,  1^,  and  on  March  2d 
the  defendants  in  error  filed  their  brief.  On 
June  16th  the  defendants  In  error  asked  for 
permission  to  file  a  supplemental  brief,  which 
wa^  granted  to  the  defendants  in  error,  and 
on  July  6,  1920,  the  defendants  in  error  filed 
their  supplemental  brief;  so,  as  we  aee  It, 
there  Is  no  neglect  on  the  part  of  Uie  plain- 
tiffs In  error  whereby  they  have  delayed  tbe 
determination  of  this  lawsuit  and  caused  tbe 
decision  .to  be  rendered  after  the  life  of  the 
lease. 

We  cannot  concave  of  many  wrongs  tiiac 
modern  equity  will  not  relieve  against.  Tbe 
breadth  and  scope  of  equity  powers  and  the 
variety  and  multiplicity  of  their  exerdse  Is 
well  stated  by  Pomeroy.  In  the  early  days 
of  equity  jniisprudence^  equity  acted  In 
personam,  and  not  in  tern.  But  it  has  broad- 
ened its  r«nedies  in  these  latw  days.  See 
Pomeroy*8  Equity  Juriapradence,  Stodats* 
Cldltton.  IV.  200-10: 

'TThis  andent  qnallty  in  the  4q>eratlaB  si 
equitable  remedies  has  been  greatiy  modtfiel 
hy  variona  statatea  in  the  Uidted  States,  whidi. 
In  some  instaneea,  provide  that  a  decree  sstab- 
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liBhinc  an  estate,  tnterest  or  right  of  property 
in  the  plaintifF  shall  ezecate  itself,  shall  be  of 
itself  a  mniiimeiit  of  title,  divesting  the  de- 
fendant of  the  iQterest  and  vesting  the  same 
In  the  plaintiff,  without  any  conveyance  or  other 
instrument  of  transfer.  The  decree  alone,  be- 
ing on  record,  operates  as  a  sufficient  security 
of  the  plaintifTs  right  as  adjudged.  In  other 
instances,  an  officer  of  the  court,  commissioner, 
master,  or  referee  is  authorized  to  carry  out 
the  provisions  of  the  decree  by  executing  the 
necessary  instruments,  which  are  thereupon -the 
plaintiff*«  muniments  of  title,  with  the  same 
effect  as  though  they  bad  been  executed  by 
the  def eDdant  himself. 

"When  we  turn  from  thia  mera  external  man- 
ner tn  whidi  equitable  remeffiea  were  enforced 
aocordinK  to  the  original  chancery  procedure  to 
the  essential,  and,  so  to  speak,  intemal,  na- 
ture and  qualities  of  the  remedies  themselves, 
instead  of  their  being  merely  personal,  it 
is  one  of  the  distinctive  and  central  principles 
of  the  equity  remedial  system  that  It  deals 
with  property  righte— estates,  interests,  liens— 
rather  than  with  the  mere  personal  rights  and 
obligationa  of  the  litigant  parties.  This  ten- 
dm^  of  equity  to  base  its  remedies  upon  the 
rii^ta  of  property,  in  their  various  grades,  from 
complete  estates  to  liens  or  charges,  is  exhib- 
ited in  the  clearest  manner  in  all  its  suits 
brought  to  enforce  €he  rights  and  duties  grow- 
ing out  of  contracts.  Although  the  contract 
Is  executory,  even  though  it  stipulates  only  with 
respect  to  tbings  not  yet  in  existence— things 
to  be  acquired  in  future — the  remedial  right  is 
worked  out  by  ccmcei^ng  of  a  present  owner- 
ship, Interest,  lien  or  charge,  as  arising  from 
the  executory  provlalrais,  or  a  present  possibil- 
whldi  wfll  ripen  Into  eneh  an  interest  and 
by  establlsfaing  thia  proprietocgr  tight,  protect- 
ing and  enforcing  It  The  decree,  with  a  few 
exceptional  cases,  passes  over  the  personal 
righto  of  the  plaintiff  and  the  personal  obliga- 
tions of  the  defendant,  deals  with  rights  or  in- 
terests in  property,  and  shapes  its  relief  by 
conferring  rights,  or  Imposing  duties  growing 
out  Hi  or  connected  with  some  grade  <rf  prop- 
erty. Even  when  the  executory  contract  cre- 
ates what  at  law  would  be  a  debt,  and  when 
the  recovery  at  law  would  be  a  general  pecun- 
iary judgment,  the  equitable  remedy  views  this 
debt  as  an  existing  fund  and  awaids  its  relief 
in  the  form  of  an  ownership  or  of  lien  upon 
that  fund.  A  general  pecuniary  judgment  to 
be  recovered  from  the  debtor's  assets  at  large 
^-as  ao  award  of  damages— is  only  granted  by  a 
court  of  equity  under  very  exceptional  circum- 
stances. 

"Another  quality  of  the  diattectivety  equita- 
ble remedies,  connected  with  and  perhaps  grow- 
ing out  of  the  one  last  mentioned,  is  their  spe- 
cifie  character,  both  with  respect  to  substance 
and  form.  Bxcept  in  actions  to  recover  posses- 
sion of  land  or  of  diattels  ('action  of  right,* 
■'ejectment,'  or  'replevin,')  the  legal  remedies  by 
actions  are  all  general  recoveries  of  specified 
sums  of  money,  which  may  be  collected  by  ex- 
ecution out  of  any  property  of  the  debtor  not 
exempted.  The  equitable  remedies,  with  a  few 
exceptiona,  are  speriflc;'  deal  with  apedfie 
things,  land,  chftttela,  eboses  In  action,  funds; 
establish  spedfie  rights,  estates,  interests,  liens, 
and  charges  in  or  over  these  things;  and  di- 


rect spedfie  acts  to  be  dona  or  omitted  with 
respect  to  these  things,  for  the  purpose  of  en- 
forcing the  rights  and  duties  thus  declared. 
Blven  when  the  controversy  is  concerning  pecun- 
iary claims  and  obligations,  and  the  final  relief 
is  wholly  pecuniary,  the  equitable  remedies  are 
administered  f)j  regarding  the  subject-matter  as 
a  specific  fund,  and  by  adjudging  such  fund  to 
its  single  owner,  or  by  q»portioning  it  among 
the  several  claimants.  It  la  the  distinctive  fea- 
ture of  the  system,  which  i^vea  it  a  superior 
efficacy  over  the  legal  methods,  that  It  ascer- 
tains a  rightful  claimant's  interest  in  or  over- 
a  specific  thing,  land,  chattels,  choses  in  action, 
debts,  and  even  money  in  the  form  of  a  fond, 
and  followa  it  through  the  hands  of  nceeasive 
poeaeasorg  as  long  aa  it  can  be  Idratifled.  The 
two  qualities  v^hich  I  have  thus  described,  that 
equitable  remedies  deal  with  property  rig^ta 
rather  than  with  personal  rights  and  obUga- 
tions,  and  that  they  are  spedfie  in  their  na- 
ture, are  the  peculiar  and  important  features  of 
the  system,  and  give  it  the  power  of  expansion 
and  of  application  to  an  unlimited  variety  of 
drcumstances,  which  enables  equity  to  keep 
abreast  with  the  progress  and  changing  wants 
of  sodety.** 

It  Is  therefore  die  view  ct  tbe  writer  of 
this  dissentiiv  opinion  that  an  equity  has 
arisen  in  tayns  of  the  plaintiffs  In  orror  by 
reason  of  this  Utigatlmi,  and  that  they  are 
oititled  to  a  rrascmable  time  on  and  after  the 
final  determination  vt  said  litigation  to  enter 
upon  the  lands,  covered  hy  this  lease,  for  the 
pnrpose  of  exploring  and  making  a  test  for  oil 
production,  if  they  elect  so  to  da 


(62  OkJ.  m) 

BLAKESLEE  V.  YOUNQ  at  al.  (No.  12029.) 
(Supreme  Court  of  Oklahoma.  May  81,  1921.) 

(Syllaiua  by  <k«  Oowrt.) 

1.  Appeal  aad  error  «=3l  160— Sapreaie  Court 
will  not,  upoB  stipulatloa,  disregard  record 
aad  raversa  Jadgneatf  with  dlreetlona  to  Had 
facts. 

This  court  vrill  not,  upon  a  mere  stipulation 
of  parties,  disregard  the  record  and  reverse  the 
Judgment,  with  directions  to  tbe  trial  court  to 
find  certain  facta. 

2.  Appeal  aad  error  «S3776,  1161  —  Supreme 
Court  wfll,  apoa  alotlea  or  aUpulatloa,  dismiss 
appeal  or  ravarse  and  ramaad. 

Ordinarily  this  court,  upon  motion  of  plain- 
tiff in  error,  or  upon  stipulation  of  tbe  parties, 
will  dismiss  an  appeal,  or,  upon  confession  of 
error,  will  reverse  and  remand  a  cause. 

3.  Appeal  aad  error  ^1175(7),  1176(4)— la 
equity  eases,  Supreme  Court  will  reader  or 
eausa  to  be  rendered  proper  Judgment,  bat 
will  aot  direct  trial  court  la  fladlag  of  facta. 

But,  In  an  eqalty  ease,  this  court  will  de- 
temiine  from  the  record  wbst  the  facts  are 
itself,  and,  if  satisfied  that  the  judgment  of  the 
trial  court  ia  deariy  agalnat  the  weight  of  evi- 
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dence,  wID  direct  it  to  render  jadgment  in  con- 
formity to  the  findingB  made  by  tills  court; 
but  in  no  event  ^11  this  court  assiime  to  con- 
trol the  consdence  of  the  trial  conr^  or  direct 
it  to  say  what  tb«  facts  are. 

Error  from  District  Oourt,  Rogers  Oounty, 

Action  between  H.  W.  Blakeslee  and  Mary 
L.  Young  and  another.  Judgment  for  the 
latter,  and  the  former  appeals.  On  motion 
on  stipulation  for  reversal,  with  directions  to 
Qnd  facts  set  forth  therein.  StlpuUttion 
denied. 

J.  Wood  Glass,  of  Nowata,  for  plaintiff  in 
wror. 

HottaendorflC  ft  HidtEendorC^  of  Glaremore, 
for  defendants  in  error. 

HARiasON,  a  J.  ThiB  cause  comea  on 
nptm  stipulation  of  the  parties  hereto,  tbrongh 
Ouir  respectiTe  attorneys  of  record,  J.  Wood 
Glass,  attorney  for  plaintiff  in  error,  and 
Holtzendorff  ft  Holtsendorff,  attomeys  for 
defendants  in  error*  that  the  Judgment  of  the 
trial  court  shall  be  reversed  with  directions 
to  render  Judgment  npoa  the  facts  as  agreed 
upon  in  the  stlpnlatlOB. 

Certain  things  are  agreed  to  be  the  facta 
in  said  stipulation,  and  the  parties,  In  effect; 
ask  that  this  court  reverse  the  Judgment  of 
the  trial  court  and  direct  it  to  And  the  mat- 
ters agreed  upm  in  the  stipulation  to  be 
a  fiict,  or  to  be  the  facts,  and  to  lender  Judg- 
ment accordingly. 

[1]  This  court  will  n<rt  act  upon  a  stlpnla- 
tiw  of  parties,  disregard  the  record,  and 
assume  to  direct  the  trial  court  to  find  cer- 
tain matters  to  be  a  fact  when  tbls  court  does 
not  know  whether  such  Is  a  fact  If  the 
parties  have  agreed  upon  a  settlement,  and 
have  settled  pursuant  to  such  agreement, 
then,  upon  such  settlement,  this  court,  upon 
moticm  or  upon  stipulation,  will  dismiss  the 
appeal,  but  will  not  direct  a  trial  court  to 
render  a  Judgment  when  this  court  does  not 
know  whether  it  is  such  Judgmoit  as  should 
be  rendered  or  not 

This  particular  case  was  an  action  to  can- 
cel a  conveyance  on  the  ground  of  fraud.  It 
was  an  action  which  invoked  the  equity  pow- 
ers of  the  trial  court,  and  appeals  to  the 
equity  powers  of  this  court.  In  such  case 
this  court  will  weigh  the  evidence  as  disclos- 
ed by  the  record,  and  determine  from  the 
record  here  presented  whether  or  not  there 
was  fraud,  but  will  not,  upon  a  mere  stipula- 
tion, assume  to  direct  the  trial  court  to  find 
whether  there  was  or  was  not  fraud,  and  to 
render  Judgment  accordingly,  until  we  have 
first  ascertained  from  the  record  whether  In 
truth,  there  was  or  was  not  fraud. 

[2, 3]  Upon  spedflc  confession  of  errors 
agreed  to  by  the  parties  this  court  will  re- 
verse the  Judgment,  and  remand  it  for  such 
further  proceedings  as  the  parties  may  elect 


to  take ;  or,  as  above  stated,  upon  eltber  a 
motion  of  plaintiff  in  error  to  dismiss,  or  a 
stipulation  agreed  to  by  both  parties,  the 
appeal  will  be  dismissed.  Or  this  court,  in 
an  equity  case,  will  determine  from  the  rec* 
ord  what  the  evidence  shows  the  facts  to  bc^ 
and,  If  satisfied  that  the  Jndgmmt  of  the 
trial  court  is  dearly  against  the  wele^t  ot 
the  evidence,  will  direct  the  trial  court  to 
render  judgment  in  conformity  to  the  findings 
made  by  this  court,  but  In  no  evmt  will  this 
court  assume  to  control  the  consdonce  of  the 
trial  court,  or  direct  it  to  say  wliat  tbe  facd 
are. 

Stiinilation  denied. 

JOHNSON,  McNeill,  milleb,  KB^^ 

NAMBB,  and  EI/TINQ,  JJ.,  concun 


(S3  Okl.  m 

Protest  of  BENDELARI.  GROSS  PRO- 
DUCTION TAX,  1919.    (No.  11190.) 

(Sapreme  Court  of  Oklahoma.    Jan.  8^  UBKL 
Dissenting  Opinion  E*eb.  28»  1921^  Re- 
hearing Denied  Hay  SI,  1921.) 

(8i/lM}u»  »v  th9  OovrU) 

1.  Statatory  provisions. 

Section  7302,  Revised  Laws  1910,  ^vides 
"all  property  in  this  state,  whether  real  w 
personal,  including  the  property  of  corpora- 
tions, banks,  and  bankers,  except  such  as  is  ex- 
empt, shall  be  subject  to  taxation.'* 

2.  Taxation  «=>0~State  tax  may  be  iMpoaed 
RpOB  property  of  agent  of  floversneat 

No  constitutional  implications  prohibit  a 
state  tax  upon  the  property  of  an  agent  of  the 
government,  merely  becaose  it  is  the  property 
of  Budi  agent. 

3.  Taxation  (9=»6— In  abtenoe  of  action  by  C«a- 
gross,  state  may  levy  property  tax  os  prop- 
erty of  a  oorporatiea  whioh  is  the  agast  of 
the  United  States. 

Although  a  corporation  may  be  an  agent 
of  the  United  States,  the  state  may  levy  a 
prdperty  tax  upon  its  property,  and,  when  Con- 
gress has  not  interposed  to  protect  said  prop- 
erty from  state  taxation,  said  taxation  is  not 
obnoxious  to  tiiat  objection. 

4w  Taxatloa  4ss»  1 88— Property  with  altat  wlll^ 
In  state  not  exempt  from  state  taxatlos, 
though  exclusively  nsed  In  govemmeit  con- 
tract work. 

Property  which  has  acquired  a  sitns  within 
the  jurisdiction  of  the  state  is  not  exempt  from 
taxation  by  the  state  simply  because  it  ii  ex- 
clusively used  by  the  owner  in  carrying  out  a 

contract  with  the  govemmenL 

5.  Taxation  «=>I2I— Gross  production  tax  set 
a  tax  on  earnings  of  producers  of  nfiiig  mn, 
but  upon  property  within  state. 

The  gross  production  tax  provided  (or  by 
chapter  89,  Session  Laws  1916,  which  pro- 
vides that  said  tax  shall  be  in  lieu  of  sU  other 
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taxes  apon  lald  property,  and  furUier  providAs 
that,  if  the  tax  asseHed  la  greater  than  the 
amooDt  said  property  would  be  aiibject  to  upon 
ad  ▼alorem  basis  in  the  tax  district  where  it 
is  sityated,  the  state  may  lower  the  rate  in  ac- 
cordance therewith,  is  not  a  tax  ap<Hi  the 
•aminge  of  the  producer  of  mining  ore,  nor  ap- 
on  its  ri^t  to  engage  in  faosinesB,  bvt  is  a  tax 
npon  the  prodacer'a  property  within  the  state. 

Kane  and  Miller,  JJ^  dissenting. 

Aiipeal  from  State  Board  of  Equalisation. 

Proceeding  before  tbe  State  Board  of 
EquaUzation  on  tbe  protest  of  A.  B.  Bende- 
larl,  agent,  concerning  the  gross  -prodaction 
tax  for  the  year  1919.  The  protest  was  over- 
mled,  and  tbe  agent  at^)eals.  Affirmed. 

Ray  McNaugbtou  and  A.  O-  Wallace,  both 
of  Miami,  for  appellant 

8.  F.  Freelinft  Atty.  Gen.,  and  O.  W.  King, 
ABBt  Atty.  Gen.,  for  tbe  State. 

UcNBILL,  J.  This  controversy  arose  by 
A  B.  Bendelari,  Agent,  making  returns  to  tbe 
State  Auditor  of  the  amount  of  gross  pro- 
duction of  lead  and  zinc  mining  ore  produced 
from  certain  mines  for  tbe  quarter  ending  tbe 
let  of  April,  1919.  Tbe  returns  embraced  18 
separate  and  distinct  leases,  and  a  separate 
return  was  made  for  each  lease  and  Includ- 
ed tbe  payment  to  tbe  State  Audltbr  of  the 
tax  as  required  by  section  1,  cliapter  39,  Ses- 
sion Laws  1916,  in  sums  ranging  from  $12  to 
5450  upon  each  lease.  At  tbe  time  of  mak- 
ing the  return  and  paying  said  amounts  to 
the  State  Auditor  notices  were  filed  with  the 
Audltw  that  the  payment  on  each  lease  was 
paid  under  protest  Thereafter,  as  provided 
In  chapter  39,  tlie  protest  was  sulmitted  to 
the  State  Board  of  Equallzatl<Hi  upon  an 
agreed  statement  of  facta  to  detoraine  the 
following  questloiiSi  to  wit : 

Pint  Whether  or  not  the  ore  produced 
from  said  lease  la  subject  to  a  poss  produc- 
tion tax. 

Second.  If  file  gross  production  tax  is  fi- 
lial, are  the  ccmcentratliig  plants  and  tbe 
tangible  property  of  the  lessee  which  is  plac- 
ed upon  said  lease  mbject  to  be  taxed  on  an 
ad  Talorem  basis? 

Upon  said  agreed  statement  of  facts,  the 
State  Board  of  Equalization  overruled  the 
protest  filed  by  said  company,  and  disallow- 
ed the  same.  From  said  order,  tbe  agent  bas 
appealed,  and  the  same  Is  now  before  this 
court  fbr  onistderation. 

We  will  consider  the  second  question  first: 
Whether  the  concentrating  plant  and  all  tan- 
gible property  of  the  appellant  which  would 
Include  tbe  oi:e  st  tbe  pit's  mouth  Is  subject 
to  an  ad  valorem  tax.  "^be  plaintiff  in  error 
is  not  the  owner  of  the  land  from  which  the 
ore  is  produced,  but  is  producing  tbe  same 
under  tbe  terms  of  separate  mining  leases 
upon  each  tract  of  land.  Tbe  lands  were 
patented  by  different  members  of  tbe  Qua- 
paw  Indians  under  tbe  Act  of  Ck>ngress  ap- 


proved Manih  2,  1895  (28  Stat  007).  and  the 
patents  contained  restrictions  against  allen- 
a.a<m  for  a  period  at  26  years. 

It  is  further  agreed  that  Uie  leaae  was 
exiecuted  upm  authority  at  the  Act  of  Coa- 
gross  June  7,  1897,  which  provided,  in  snh- 
stance,  as  follows: 

"T^e  allottees  of  land  witUn  tbe  limita  of  the 
Qnapaw  Agency,  Indian  Territory,  are  hereby 
authorized  to  lease  their  lands,  or  any  part 
thereof,  for  a  term  not  exceeding  three  years, 
for  tarmtog  or  grazing  purposes,  or  tan  years 
for  mining  or  busineas  purposes." 

The  act- further  jvorides: 

'^at  whenever  it  shall  be  made  to  appear 
to  the  Secretary  of  tbe  Interior  that,  by  reason 
of  age  or  disability,  any  snch  allottee  cannot 
improve  or  manage  bis  allotment  properly  and 
with  benefit  to  himself,  the  same  may  be  leased, 
in  the.  discretion  of  the  Secretary,  upon  such 
terms  and  conditions  as  shall  be  prescribed  by 
him."  SO  SUt  72. 

It  la  admitted  that  as  to  the  lands  npon 
which  tbe  leases  or  a  part  of  the  same  are 
executed,  the  Indians  have  been  considered 
Incompetent  and  tbe  royalty  Is  paid  to  tbe 
Secretary  of  Interior  and  disbursed  by  him ; 
that  other  Indians  who  executed  their  leases 
were  competent  under  tbe  Leasing  Act  of 
June  7,  1897,  and  said  leases  were  not  ap- 
proved by  tbe  Secretary,  nor  bas  the  Indian 
ever  been  declared  incompetent  under  said 
act,  nor  were  tbe  royalties  paid  to  the  Sec- 
retary for  tbe  Indian. 

It  is  further  agreed  that  the  ag^t  owned 
concentrating  plants  and  other  tangible 
property  upon  each  lease,  and  the  same  was 
used  exclusively  for  producing  ore  from  each 
lease.  It  was  further  agreed  that  the  agent 
bad  made  no  return  of  Its  property  for  the 
purpose  of  taxation  npon  an  ad  valorem  ba- 
sts, and  had  paid  no  tax  to  the  state  upon 
any  of  the  property  situated  upon  said  lease 
upon  an  ad  valorem  basis  for  tbe  year  1919, 

It  will  therefore  be  seen  that  there  la  no 
controversy  in  this  proceeding  between  the 
state  and  the  allottee  or  the  Indian,  and 
there  Is  no  attempt  to  tax  any  of  tbe  Indian's 
property,  nor  the  royalty  that  he  has  receiv- 
ed, or  is  to  receive,  from  the  mining  lease. 

[1]  The  plaintiff  In  error,  however,  con- 
tends that  the  concentrating  plant,  tbe  ma- 
chinery or  ore  at  the  pit  mouth,  and  all  tan- 
gible property  owned  by  the  plaintiff  in  er- 
ror is  not  subject  to  taxation  for  the  reason 
it  is  an  attempt'  to  Impose  a  tax  upon  a  fed- 
eral agency  or  upon  the  means  and  instru- 
mentality  by  wUch  the  government  was  pn> 
forming  its  duty,  right,  and  obllgatlcn  to  its 
Indian  wards  in  the  operatlm  at  restricted 
lands  tor  mining  purposes.  WiOi  this  oim- 
tentlon,  we  are  unable  to  agree.  Section 
7302,  R.  Lb  1910,  is  as  follows: 

"All  property  in  this  state,  whether  real  or 
personal,  Including  the  property  id  corpora- 
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tloQs,  banks  and  banken.  except  each  !•  ex- 
empt,  aluOl  be  aubject  to  taxation." 

This  propertT.  bdng  tangible  property*  is, 
by  Tirtne  of  tbls  provision  of  tbe  statute  and 
of  the  dedsiona  of  this  stat^  subject  to  taxa- 
tion, unless  it  la  exempt  by  reason  and  by 
virtue  of  the  same  b^ng  used  in  operating  a 
mining  lease  upon  the  land  of  restricted  In- 
diana over  which  the  goremniRit  has  sa- 
perlntendliv  control.  We  have  been  unable 
to  And  any  case  where  such  exemptlcm  has 
ever  been  sustained  by  any  state  court  or 
the  Supreme  Oourt  of  the  United  States. 
The  question  has  been  before  tbe  Supine 
Oourt  ot  the  United  States  on  many  occa- 
sions, and  their  uniform  holdtng  has  been 
that  nn  exemption  from  taxation  of  a  fed- 
eral agency  does  not  extend  to  iwoperty  of 
the  agent 

[2]  One  of  the  numerous  cases  decided  by 
the  Supreme  Court  of  the  United  States  ia 
the  case  of  Union  Pacific  Railroad  Wm.  3. 
Penlston  aS  Wall.  5-60)  21  L.  Ed.  787.  the 
third  and  fourth  syllabus  Is  as  follows: 

"S.  Tlie  property  of  the  Union  Pacific  Rail- 
road, although  the  corporation  was  created  by 
CoDgreBB,  and  tiie  company  is  an  a^ent  of  the 
general  government,  deeigned  to  be  employed 
and  actually  employed  in  the  legitimate  service 
of  the  government,  both  military  and  postal,  Is 
not  exempt  from  state  taxation. 

No  coDBtitutional  impIicationB  prohibit 
a  stata  tax  upon  the  property  of  an  agent  of 
Uie  government  merely  because  it  is  the  proper- 
ty of  such  agent** 

Tbe  court  In  ttie  <qdnlon  used  the  following 

language: 

**It  la  therefore  manifest  that  exemption  of 
federal  agencies  from  state  taxation  Is  depend- 
ent, not  upon  the  nature  of  Ihe  agents,  or  upon 
tbe  mode  of  tiielr  eonstitotion,  or  upon  the  fact 
that  they  are  agents,  but  upon  the  effect  of 
the  tax;  that  la,  upon  tiie  question  whether 
the  tax  does  in  truth  deprive  Uiem  of  power  to 
serve  tbe  government  as  they  were  intended 
to  serve  it,  or  does  binder  the  efficient  exercise 
of  their  power.  A  tax  upon  their  property  has 
no  Boch  necessary  effect  It  leaves  them  free 
to  discharge  Uia  duties  they  have  undertaken 
to  perform.** 

TbB  Supreme  Court  of  the  United  States 
in  tbe  case  of  Thomas  Gay,  16ft  U.  S.  264, 
18  Sup.  Ct  340,  42  L.  Ed.  740;  In  the  body  of 
the  opinion,  stated  as  follows:  ^ 

"As  to  that  portion  of  the  argument  which 
claims  that,  even  if  the  Indians  were  not  inter- 
ested in  any  way  in  the  property  taxed,  the  ter- 
ritorial antiiorities  would  have  no  right  to  tax 
tbe  property  of  others  t1)an  Indians  located 
upon  these  reservations.  It  is  sufficient  to  cite 
the  cases  of  Utah  &  Northern  Railway  v.  Fish- 
er, 116  U.  S.  28,  and  Maricopa  A  Phcenix  Rail- 
road V.  Arizona,  156  U.  S.  347,  in  which  it  was 
held  that  the  property  of  railway  companies 
tntvendng  Indian  reservations  are  subject  to 
taxation  by  the  states  uid  territories  in  which 
such  reservations  are  located. 

"Bnt  it  is  urged  that  the  Indiana  are  direcOy 


and  vitally  Interested  In  the  property  sou^t  to 
be  taxed,  and  that  their  rights  of  property  mui 
person  are  seriously  affected  by  the  legidatiOB 
complained  of;  that  the  money  contracted  t* 
be  paid  for  the  privilege  of  graatng  Is  i^id  ta 
the  Indiana  as  a  tribe,  and  is  used  and  expend- 
ed by  them  for  their  own  porpoaes,  and  that  1^ 
by  reason  of  this  taxation,  the  ctrndltions  exist- 
ing at  the  time  the  leases  were  executed  were 
changed,  or  could  be  changed,  by  the  Legisla- 
ture of  Oklahoma  at  its  pleasure,  the  value  of 
the  lands  for  such  purposes  would  fluctnate  or 
be  destroyed  altogether  according  to  audi  coo* 
ditions. 

"But  it  Is  obriouB  that  a  tax  pat  upon  the 
cattle  of  the  iesseea  la  too  remote  and  indirect 
to  be  deemed  a  tax  upon  tbe  lands  or  privileges 

of  the  Indians.  A  similar  contention  was  ntged 
In  the  case  of  Brie  Railroad  v.  Pennsylvania, 
158  U.  S.  431.  There  the  state  of  Pennsylva- 
nia had  imposed  a  tax  upon  a  railroad,  situated 
wltiiin  the  borders  of  that  state,  but  leased  to 
another  railroad  company  engaged  in  carrying 
on  interatate  commerce,  and  this  tax  was  meas- 
ured by  a  referoios  to  the  amount  of  the  IoBm 
received  by  the  lessor  company  from  tbe  lessee 
company.  It  waa  datmed  that  the  impoaitkn 
of  a  tax  on  tolls  might  lead  to  Increasing  them 
in  an  effort  to  throw  their  burthen  on  the  car- 
rying company,  and  thus,  in  effect,  become  a 
tax  or  charge  npon  interstate  commerce.  Bnt 
this  court  held  that  such  a  tax  upon  tolls  was 
too  indirect  and  remote  to  be  regarded  aa  a 
tax  or  burthen  on  interstate  commerce.  A 
similar  view  was  taken  in  the  case  of  Hender- 
son Bridge  Co.  V.  Kentucky.  160  U.  8.  190, 
where  a  tax  imposed  by  the  state  of  Kentador 
on  the  Intan^ble  property  of  a  company  whidi 
owned  and  maintained  a  bridge  over  a  river  be- 
tween two  states  was  contended  to  be  objec- 
tionable as  constituting  aborthen  upon  Interstate 
conmierce,  but  It  waa  held  that  the  fact  that 
the  tax  in  question  was  to. some  extent  aifeet- 
ed  by  tbe  amount  ot  tbe  tolls  received,  and 
therefore  might  be  supposed  to  increase  tbe 
rate  of  toDs,  and  thus  be  a  burthen  on  inter- 
state etnnmerce,  was  too  remote  and  inddentsl 
to  make  It  a  tax  on  the  business  transacted. 
Adams  Expreas  Go.  v.  Ohio  State  Auditor,  lOS 
U.  S.  185. 

*^he  Buggeation  that  audi  a  tax  on  the  cattie 
constitotes  a  tax  on  the  lands  within  the  rea- 
soning in  the  case  of  Pollock  v.  Farmers'  Loan 
&  Trust  Co.,  157  U.  S.  420,  ia  purely  fancsfoL 
The  holding  there  was  that  a  tax  on  rents  de- 
rived from  landa  was  aubstsntially  a  tax  (m  the 
lands.  To  make  the  present  case  a  similar  one 
the  tax  should  have  been  levied  on  tbe  rents 
received  by  the  Indiana,  and  not  on  the  cattle 
belonging  to  third  parties.    •  •  • 

"Tbe  taxes  in  question  here  were  not  imposed 
on  the  business  of  gracing,  or  on  the  rente  re- 
ceived by  the  Indians,  but  on  the  cattie  as  prop- 
erty of  the  leasees,  and,  aa  we  have  heretofore 
said  that,  as  such  a  tax  Is  too  remote  and  indi- 
rect to  be  deemed  a  tax  or  burthen  on  interstate 
commerce,  so  is  it  too  remote  *and  indirect  ts 
be  regarded  as  an  interference  with  tbe  le^to- 
lative  power  of  Congress." 

(I,  4]  The  Supreme  Court  of  U.  8.  hi  the 
case  of  Central  Pacific  Railroad  v.  Oalifomla, 
162  U.  8.  91.  16  Sup.  Ot  76flk  40  L.  Ed.  OOe, 
stated  as  followa: 
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"Altiioagh  a  corporation  mar  ^  an  agent  of 
the  United  States  a  state  maj  tax  its  property, 
sabjeet  to  the  limitation  pointed  oDt  in  BaJlroad 
Co.  T.  Peniston,  18  Wall.  5." 

Id  tbe  body  of  the  <9lnIon,  tbey  announced 
tbe  fidlowing  rule: 

**No  one  questioDs  that  the  power  to  tax  all 
propert7,  bnsineBs,  and  persons,  within  their 
reflpective  Umita,  is  original  in  the  states  and 
has  nerer  been  surrendered.  It  cannot  be  ao 
used,  indeed,  as  to  defeat  or  hinder  tbe  oper- 
ation! «f  tlia  national  government;  bat  it  will 
be  safe  to  conclude,  in  general,  in  reference  to 
persona  and  state  corporations  employed  In 
government  serrice,  that  when  Congress  has 
not  interposed  to  protect  their  property  from 
state  taxation,  such  taxation  ia  not  obncoioua 
to  that  objectiiDn." 

In  tbe  case  of  Gromer  t.  Standard  Dredg- 
ing Co.,  224  n.  S.  362.  82  Sap.  Ot.  66  U 
Ed.  801,  it  was  stated: 

"Property  which  has  acqnired  a  attos  with- 
in the  jnrisdiction  of  the  territory  of  Porto  Bico 
is  not  exempt  from  taxation  by  the  territory 
amply  because  it  la  exclusively  used  by  tbe 
owner  for  canying  out  a  contract  with  the  gov- 
tnunent," 

In  the  case  of  Gboctaw,  O.  ft  O.  B.  Oo.  v. 
Harrison,  235  U.  8.  292,  85  Snp^  Ot,  27,  59 
L.  Ed.  234,  tbe  conrt  stated: 

"Hot  it  is  insisted  that  the  statute,  rightly 
understood,  prescribed  only  an  ad  valorem  im- 
position on  the  personal  property  owned  by  ap- 
pellant—the coal  at  the  pit's  mouth,  which  is 
permissible,  according  to  many  opinions  of  this 
court" 

Id  tb»  cue  ot  Indian  fFerrltory  ninmlnat- 
Ing  Ool  T.  SUte,  240  U.  8.  622,  86  Sup.  Ct 
4B&,  60 1*  Bid.  779,  upon  the  question  of  tangi- 
ble property  being  taxable  stated  as  follows: 

It  follows  from  these  views  that  the  assess- 
ment against  the  oil  company,  so  far  as  it  in- 
dnded  tbe  leases,  whether  as  separate  objects 
«<  taxation  or  as  represented  or  vataad  by  the 
itiM^  of  the  company,  is  invalid." 

It  Is  contended,  however,  tliat  the  Sniffenie 
Oomt  of  the  United  States  bdd  ancli  proper- 
ty was  not  sabJect  to  taxation  in  the  case  of 
Caioctaw,  O.  ft  G.  B.  Oo.  r.  Harrlscm.  230  U. 
8.  292,  85  Sap.  Ot  2T,  6»  U  Bd.  234,  bat 
such  a  contention  Is  not  supported  by  the 
ayUabas  In  t3w  cam  nor  from  a  reading  of 
tbe  oitfnUm  In  the  case;  Tbe  syllabas  In- 
dicated tbe  only  qaCttlon  Involved  in  tbe  case 
and  is  as  follows: 

The  gross  revenue  tax  imposed  1^  Act  OU. 
Hay  26,  1906,  {  6,  upon  coal  miners  or  pro- 
ducers equal  to  a  specifled  percentage  of  the 
gross  roes^ts  from  the  total  coal  produced, 
*«Udi  be  In  addition  to  the  taxes  levied 
and  collected  npon  an  ad  valorem  bads  upon 
nch  mining  •  •  •  ^nperty  and  the  appur- 
tSBsnees  thweonto  h  si  engine*  an  eeeopatlon 
•r  privilege  tu." 

196P^-88 


It  can  be  readily  seen  that  the  only  qnea- 
ti<ML  involved  In  that  case  was  the  gross  pro- 
duction tax  provided  by  the  act  of  May  26, 
1908  (Laws  1907-08,  c.  71),  which  was  a  tax 
in  addition  to  tbe  ad  valorem  tax;  and  in 
referring  to  whether  the  coal  at  the  pit's 
mouth  was  subject  to  taxation,  the  coart 
stated  as  follows: 

"Bat  it  Is  insisted  that  the  statute,  rigbUy 

understood,  prescribed  only  an  ad  valorem  im- 
position on  the  personal  property  owned  by  ap- 
pellant—the coal  at  the  pit's  mouth— which  is 
permissible,  according  to  many  opiuioits  of  this 
conrt  Thomson  v.  Union  P.  B.  Co.,  9  Wall. 
679,  19  L.  Ed.  792;  Union  P.  B.  Co.  v.'Peijts- 
ton,  18  Wall.  5,  21  U  Ed.  787;  C5entral  P.  B. 
Co.  V.  California,  162  U.  S.  «1,  40  L.  Bd.  908| 
16  Sup.  Ot  Bep.  766;  Thomas  v.  Oay.  160  U. 
S.  264,  42  L  Ed.  740, 18  Sup.  Ot  Bep.  340.'* 

This  la  conclusive  that  the  question  of 
taxing  tbe  tangible  property  of  the  defend- 
ant upon  ad  valorem  basis  was  recognized 
In  that  case.  It  Is  further  contended  that  the 
Indian  Territory  Illuminating  Oil  Co.  v. 
State,  240  U.  8.  622.  36  Sup.  Ct  453,  60  L. 
Ed.  77d,  supports  the  contention  that  the 
tangible  property  of  lessee  pwnlng  a  mining 
lease  upon  the  tribal  lands  of  Osage  Indians 
was  not  subject  to  taxation.  In  that  case 
there  was  no  Issue  except  the  question  of 
whether  the  lease  Itself  was  taxable,  and 
the  Supreme  Court  of  the  United  States  held 
that  the  lease  Itself  was  not  subject  to  tax- 
ation. The  opinion  recites  that  the  lessee  bad 
returned  for  taxation  Its  tangible  pn^rty  In 
the  sum  of  $50,000,  and  there  was  no  conten- 
tion that  said  property  was  not  taxable.  It 
was  not  even  contended  by  the  lessee  that  tbe 
tangible  proi>ert7,  which  consisted  of  der- 
ricks, casing,  pipe  line,  etc.,  used  in  operat- 
ing said  Osage  lease,  was  exempt  from  tax- 
ation. The  quotation  copied  above  discloses 
that  the  (mly  question  was  whether  the  lease 
itself  was  taxable. 

It  is  farther  contended  that  this  question 
was  settled  by  tbe  Supreme  Court  of  the 
United  States  In  the  case  of  Large  Oil  Co.  v. 
Howard,  248  U.  8.  649,  39  Sap.  Ct.  183,  63 
Lh  Ed.  416.  No  such  construction  can  be 
placed  upon  that  case  as  the  coart  simply  In 
a  per  curiam  opinion  followed  the  holding 
of  the  court  In  the  case  of  Choctaw,  O.  &  G. 
B.  Co.  V.  Harrison,  and  Indian  Territory  Il- 
luminating Co.  V.  State,  supra,  and  in  those 
cases  It  was  conceded  that  the  tangible  prop- 
erty was  subject  to  an  ad  valorem  tax.  We 
think  that  no  such  construction  can  be  placed 
upon  any  of  the  cases  as  plaintiff  In  error 
attenqtts  to  place  upon  the  same,  and  that 
no  case  can  be  found  wherein  the  Supreme 
Court  of  the  United  States,  or  any  other 
coart,  has  held  that  the  tangible  property  ot 
a  party  who  has  a  omtract  with  Uw  United 
States  government  Is  by  reason  ot  said  fact 
exempt  from  taxation. 

We  will  now  direct  oar  attaitUm  to  fht 
ottm  qaeetl(»,  whether  the  gross  production 
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tax  provided  In.  chapter  39,  Session  Laws  of 
1916.  la  ill^al.  In  doing  this,  it  can  best  be 
determined  by  ascertaining  whether  the  same 
is  a  property  tax,  or  a  tax  opon  the  earnings 
of  the  company,  or  a  license  or  occupation 
tax.  In  determining  whether  the  same  Is  a 
property  tax  or  a  license  or  occupation  tax, 
we  mast  look  to  the  entire  law  nptm  the  sob- 
Ject  of  taxation  and  the  whole  method  pro- 
Tided  for  taxation. 

Section  7302,  R.  h.  1910,  provides  that  all 
property  within  the  state,  except  such  as  is 
exempt,  shall  be  subject  to  taxation.  The 
Leglslatiire  thereafter  passed  what  is  known 
as  a  gross  production  tax  concerning  mining 
property,  and  provided  that  this  tax  shall  be 
in  lieu  of  all  other  taxes.  The  fifth  para- 
graph of  sectloD  1.  diapter  88,  Se8Sl<»i  Laws, 
provides  as  follows: 

"The  payment  of  the  taxes  herein  imposed 
shall  be  in  (nil  and  fn  lien  of  all  taxes  by  the 
state,  coontiea,  cities,  towns,  townships,  school 
districts  and  ether  monidpalities  upon  any 
property  rights  attached  to  or  inherent  In  the 
right  to  said  mineralB  •  •  *  xtpoa  the  ma* 
chinery,  appliances  and  equipment  used  in  and 
around  any  welL" 

This  tax  to  made  In  lieu  of  taxes  upon  all 
of  die  property  except  the  real  estate  which 
1>  covered  by  the  lease,  and  except  the  ore 
on  band  on  the  date  the  property  to  assessed 
for  general  ad  valorem  taxes,  and  provides 
these  two  -classes  of  property  shall  be  taxed 
as  other  property  within  the  taxing  dtotrict 
In  wbldi  said  property  to  attnated  at  the 
time.   Paragraph  6  then  provides  that: 

"The  State  Board  of  BqualisatioD,  upon  its 
own  initiative,  may,  and  upon  complaint  of  any 
person  who  claims  that  be  is  taxed  too  great  a 
rate  hereunder,  shall,  take  testimony  to  de- 
termine whether  the  taxes  herein  imposed  are 
greater  or  less  than  the  general  ad  valorem 
tax  for  all  purposes  would  be  on  the  property 
of  sudi  producer  subject  to  taxation  in  the  dis- 
trict or  dtotricts  where  the  same  to  situated." 

The  paragraph  further  provides  that  the 
State  Board  of  EJqoallzatlon  may  lower  or 
raise  the  rate  to  conform  thereto.  The  force 
and  effect  of  this  provi^on  of  the  law  to  to 
tax  the  property  upon  an  ad  valorem  ^sis, 
and  If  the  producer  considers  that  the 
amount  he  pays  In  the  way  of  a  gross  pro- 
duction tax  at  the  rate  provided  for  in  said 
section  to  greater  than  bis  property  would  be 
If  taxed  to  him  upoi\  an  ad  valorem  basis,  he 
may  submit  proof  of  this  queetltm  to  the 
State  Board  of  EQualizatlon,  and  the  State 
Board  of  Equalization  may  reduce  tbe  rate, 
and  thereby  prevent  him  from  being  discrim- 
inated against.  In  other  words,  there  shall 
be  no  discrimination  in  the  taxation  of  tills 
class  of  property  from  other  classes  of  pro[>- 
erty  that  to  taxed  upon  an  ad  valorem  basis. 
It  to  conclusive  that  the  Intent  of  the  Legisla- 
ture was  to  make  thia  tax  a  property  tax,  and 
lesed  upon  the  TaioatUm  ot  tbe  proper^  at 


the  same  rate  as  other  property,  and  the 
same  must  l>e  considered  a  property  tax.  It 
Is  simply  a  method  to  arrive  at  a  property 
tax,  and  in  its  final  analysto  tt  to  nothing 
more  nor  less  than  a  property  tax. 

The  Identical  question  was  presented  to 
the  Supreme  donrt  of  Minnesota  In  the  case 
of  State  V.  n.  S.  Express  Oo.,  114  Minn.  S46, 
131  N.  W.  489,  S7  li.  R.  A.  (N.  &)  112T.  Ob 
court  there  stated  as  follows: 

**The  gross  earnings  tax  provided  by  ^  L 
1906,  K  101^1019,  is  not  a  tax  upon  the  earn- 
ings of  express  companies,  or  upon  the  cma* 
paides,  or  their  right  to  engage  to  buaineea.  bat 
to  a  tax  upon  their  pn^erlj  uritUn  tiie  atate." 

An  appeal  was  taken  from  a  dedsion  of  tbe 
state  court  to  the  United  States  Supreme 
Court,  being  entitled  United  States  EJxpress 
Go.  V.  Minnesota.  228  U.  8.  835,  82  Sop.  Cb 
2U,  66  L.  Bd.  4S9,  and  the  court  there  fltsted 
as  follows: 

"A  state  may  not  burden  interstate  commerce 
by  taxing  its  commerce,  but  It  may  measure  Gi* 
value  of  property  of  a  corporation  engaged  to 
interstate  commerce  within  tbe  state  by-  tb« 
gross  receipts,  end  impose  a  tax  thereon  if  the 
same  is  to  lieu  of  all  taMS  upon  tbe  property 
of  sadi  corporation.** 

In  the  body  of  the  c^nlon,  the  court  stated 
aa  tollowe: 

"  "By  whatever  name  the  exaction  may  be 
called,  if  It  amounts  to  no  more  than  the  ordi- 
nary' tax  apra  property  ci  a  just  eqaivalest 
therefor,  ascertatoed  by  reference  thereto,  it 
is  not  open  to  attack  as  tncon^tent  with  the 
Constitntion.*  Postal  Tdegrapb  Gable  Oo.  t. 
Adams,  166  U.  8. 68S,  697.  See  New  York,  Lake 
Brie  &  Western  B.  B.  Co.  v.  Pennsylvai^a.  ISB 
U.  B.  431,  438,  439.  The  question  to  whether 
this  is  such  a  tax.  It  appears  suffidently,  per- 
haps from  what  has  been  said,  that  we  are  to 
look  for  a  practical  rather  than  a  logical  or 
philosophical  disttoction.  The  state  must  be 
allowed  to  tax  the  property  and  to  lax  it  at 
its  actual  value  as  a  going  concern.  On  tbe 
other  hand,  the  state  cannot  tax  the  interstate 
business.  The  two  necessities  hardly  admit 
of  an  absolute  logical  reconciliation.  Yet  the 
distinction  to  now  without  sense.  When  a  legis- 
lature is  trying  simply  to  value  property,  it  to 
less  likely  to  attempt  to  or  effect  injurious  reg- 
ulation than  wbeu  it  to  aiming  directly  at  tbe 
receipts  from  interstate  commerce.  A  prac- 
tical line  can  be  drawn  by  takii^  tbe  whole 
scheme  of  taxation  toto  account.  ^Hiat  moat  be 
done  by  tbto  court  as  best  it  can.   •  •  • 

**The  statute  itself  provides  that  the  assess- 
ments under  It  'shall  be  to  lieu  of  all  taxes  upon 
its  property.*  In  other  words,  thto  is  the  only 
mode  prescribed  to  Minnesota  for  exerdaing 
the  recognized  authority  of  the  state  to  tax  the 
property  of  express  companies  as  going  con- 
cerns within  its  jurisdiction.  If  not  taxed  by 
this  method,  the  property  to  not  taxed  at  alL 
In  this  connection,  the  language  of  Bb.  Justice 
Peckham  to  McHenry  v.  Aiford,  168  V.  S.  6S1, 
671,  while  it  was  not  necessary  to  the  ded^n 
of  the  case,  is  neverthdess  spposite:  'When  Mt 
to  said,  as  it  to  to  this  act,  that  tiie  tax  coUect- 
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«d  1^  this  meUiod  shall  be  in  lien  of  all  other 
tazei  whatever,  It  would  aeem  that  it  mlsht 
be  claimed  with  freat  plausibility  that  a  tax 
leried  under  ancb  dreamstancee  and  by  such 
methods  was  not  in  reality  a  tax  upon  the 
cross  eeminfs,  but  was  a  tax  upon  the  lands 
and  other  property  of  the  company,  and  that 
the  method  adopted  of  arrlTinc  at  the  snm 
which  the  company  should  pay  as  taxes  upon 
its  property  was  Iv  taUng  a  percentage  of  Its 
(TOSS  earnings.  *  •  •  DonbUeas,  no  state 
could  add  to  the  taxation  of  proper^  according 
to  the  rule  of  or^nary  property  taxation,  the 
burden  of  a  license  or  other  tax  on  the  prlvDega 
of  using,  constructing,  or  operating  an  instru- 
mentality of  interstate  or  intematioDal  com- 
■lerce,  or  for  the  carrying  on  of  such  commerce; 
hot  the  value  of  proper^  results  from  the  ost 
to  which  It  is  put,  and  wies  with  the  proflta- 
Uenesa  of  that  nae,  and  by  whaterer  name  the 
exaction  may  be  adled,  it  it  amounts  to  no  more 
than  the  ordinary  tax  upon  property  or  a  jost 
eqniTalent  ^erefor,  ascertained  by  reference 
thereto,  it  is  not  open  to  attack  as  inconsist- 
ent with  the  Constitution.' 

"We  think  the  tax  here  in  question  comes 
within  this  principle.  There  Is  no  suggestion 
in  the  present  record,  as  was  shown  in  Targo 
T.  Hart,  19ft  n.  a  490^  that  the  amount  of  the 
tax  ia  andidy  great,  having  reference  to  the 
red  Talne  of  the  proper^  of  the  company  with- 
in the  state  and  the  assessment  made.  The 
Btatate  embrace*  rece^ts  from  all  the  bosiness 
done  within  the  itate,  indndlng  much  wUeh  is 
purely  locaL 

"Upon  the  whole,  we  think  the  statute  falls 
within  that  class  where  there  has  been  an  ex- 
ordse  in  good  faith  of  a  legitimate  taxing  pow- 
er, the  meason  of  which  taxation  is  in  part 
the  proceeds  of  biterstate  commeree,  which 
could  not,  in  itself,  be  taxed,  and  does  not  fall 
within  that  class  of  statutes  uniformly  condemn- 
ed in  thia  court,  which  show  a  manifest  attempt 
to  burden  the  conduct  of  interstate  commerce, 
such  power,  of  coarse,  being  beyond  ^e  mathor- 
ity  of  the  state." 

(I]  If  we  an>l7  the  same  reason  to  ttie 
ffects  In  the  case  at  bar,  It  would  seem  that 
the  state  in  good  fatth  has  attempted  to  place 
a  tax  upon  the  property  of  Hiose  engaged  in 
mlnlsft  and  has  adopted  this  method  and 
means  in  Ileo  of  the  ad  valoron  tax,  and  that 
the  same  slionld  be  a  propert7  tax,  based  up- 
on the  Tnlne  ot  the  property,  and  be  a  prop- 
erty tax.  There  ia  no  contention  in  this  case 
ttiat  the  tax  imposed  is  larger  In  any  respect 
to  the  TElne  of  the  tangible  property  of  the 
euDpany  upon  Um  lease,  8i)bJect  to  taxation, 
than  If  it  was  assessed  upon  an  ad  valorem 
basis  at  the  same  rate  other  property  is  the 
aaue  taxing  district  Is  assessed  at  We 
most  therefore  cmdode  that  the  same  Is  not 
a  tax  upon  the  earnings  of  the  company,  bat 
simply  a  tax  upon  the  property  of  the  pro- 
ducer that  is  subject  to  taxatiim. 

Whoi  the  state  has  provided  tlUs  method 
of  taxaUon,  and  provided  that  the  tax  shall 
be  in  lien  of  all  qther  taxes,  and  has  placed 
aiDond  the  taxpayer,  the  aafegnard  that  if 
the  rate  of  taxation  is  greater  than  if  paid 
vifoa  an  ad  vnlomn  bad^  the  State  Board  of 


EQualiaatlim  may  rednee  the  rate,  certainly 
with  this  provision  In  the  law  there  can  be  no 
contmtlon  that  the  prodacer  is  being  discrim- 
inated against;  nor  that  the  state  is  attemp^ 
ing  to  exact  an  exorMtant  tax  Cnnn  him. 

It  is  omtended,  howevw.  that  the  Supreme 
Court  of  the  United  States  passed  upoa  a 
similar  statute  In  the  case  of  Choctaw,  O.  * 
6.  By.  Go.  T.  Harrison,  supra,  and  held  the 
same  invalid,  but  in  this  we  cannot  agre& 
The  only  questicm  b^ore  the  Supreme  Court 
of  the  United  States  in  that  case  was  the 
construction  of  the  gross  productltm  tax  un- 
der the  act  of  Hay  26,  1908»  which  act  pro- 
vided that  the  gross  production  tax  should  be 
in  addition  to  the  ad  valorem  tax.  Since  the 
rendition  of  that  oplnicm  the  Lei^lature  ci 
this  state  has  not  only  revised  the  gross  ivo- 
duction  tax,  but  also  the  method  of  taxing 
the  pr<q>er^  of  the  producw.  The  L^da- 
ture  has  not  only  provided  Oat  the  gross 
production  tax  undo-  section  1,  diapter  39, 
Session  Laws  1916,  shall  not  only  be  In  lien 
of  all  other  taxes,  but  has  placed  a  further 
safeguard  around  the  taxpayer  that  will  pre- 
vent him  from  being  di8(»1ndnated  against 
in  the  payment  of  his  tax,  and  has  also  pro- 
vided that,  if  the  tax  amounts  to  more  than 
It  would  upon  an  ad  valorem  basis,  the  tax 
shall  be  reduced  in  accordance  therewith, 
thereby  not  only  changing  the  statute  In  the 
manner  of  taxation,  but  the  resnlt  is  dif- 
ferent. The  only  way  that  case  coald  apply 
to  the  facts  In  the  case  at  bar  would  be  to 
hold,  after  the  Supreme  Coart  of  the  United 
States  has  declared  one  tax  law  illegal,  there- 
after the  state  would  be  forever  foreclosed 
from  amaidlng  its  law  in  the  future,  and  be 
prevented  from  passing  future  laws  to  assess 
property  in  accordance  with  the  opinions  that 
they  have  rendered. 

It  may  be  contended  that  the  state  in  this 
Instance  is  attempting  to  tax  the  lease  be- 
cause the  statute  provides  that  the  tax  shall 
be  in  lieu  of  all  other  property,  including  the 
lease,  bnt  in  this  we  cannot  agree.  The  stat- 
ute is  very  brood,  and  provides  that  the  tax 
shall  be  in  Ueu  of  taxes  on  all  property  sub- 
ject to  lAxatiai.  Now  if  the  lease  is  not 
taxable,  the  taxpayer  has  a  right  to  submit 
to  the  State  Board  of  Equalisation  a  list  of 
his  property  that  is  or  would  be  subject  to 
taxation  upon  an  ad  valorem  basis,  and  the 
value  thereof,  and  If  the  tax  paid  Is  greater 
than  the  taxpayer  would  pay  if  taxed  as 
other  property,  the  state  haa  a  ri^t  to  rednra 
the  rate. 

It  is  unnecessary  tix  dedde  whether  any  of 
the  leases  owned  by  plaintiff  In  mot  would 
be  taxable,  for  that  question  Is  not  essential 
In  determining  this  appeaL  The  plaintiff  In 
error  did  not  file  his  complaint  with  the 
State  Board  of  Equalization,  asking  that  the 
rate  be  reduced.  He  did  not  ask  that  the 
State  Board  of  Equalization  ascertain  what 
property  he  bad  upon  said  leases  that  would 
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be  subject  to  an  ad  ralorem  tax,  and  request, 
If  the  gross  producti<Mi  tax  amounted  to  more 
than  the  plaintiff  in  error's  tax  would  be  It 
bis  property  was  assessed  upon  an  ad  valo- 
rem basis,  that  the  same  be  reduced.  If  he  did 
so,  and  the  State  Board  refused  to  reduce  the 
rate  for  the  reason  they  considered  the  value 
of  the  lease  in  determining  the  valne  of  his 
property,  then  that  quration  would  be  mate- 
rial. Until  that  is  done  It  is  unnecessary  to 
pass  upon  that  question. 

We  are  unable  to  tell  from  the  record  in 
the  Instant  case  the  amount  of  property,  In- 
cluding the  concentrating  plant,  and  other 
tangible  property  upon  each  lease,  or  the  val- 
ue of  the  same;  therefore  we  must  presume 
that,  If  plaintiff  was  paying  a  tax  upon  an 
ad  valorem  basis,  his  tax  would  be  as  great 
as  the  gross  production  tax  he  Is  now  pay- 
ing, for  the  reason  he  does  not  complain  or 
contend  that  his  tax  Is  higher  than  It  would 
be  if  his  property  was  taxed  as  other  prox>er^ 
ty.  Doder  those  circumstances  he  has  no 
complaint  to  make,  except  to  escape  all  taxes 
within  that  district  The  statute  has  pro- 
vided plaintiff  In  error  with  a  plain  and 
speedy  remedy,  and  afforded  him  adequate 
relief,  and  he  has  failed  to  take  advantage 
of  the  same,  but  In  the  Instant  case  he  has 
simply  tried  to  defeat  all  of  his  taxes.  His 
oomplaiut  la  very  similar  to  the  complaint  of 
the  Central  Padflc  Railroad  Company,  and  In 
passing  vpoa  tbelr  oraaplaiiit  the  Supreme 
Court  of  the  United  States,  in  the  caae  of  Cen- 
txal  Pac.  B.  R.  Go.  T.  State  of  GalUornla,  162 
D.  a  91  (16  Sap.  CL  76«,  40  Ia  E)d.  903),  the 
court  In  the  last  syllabtw  stated  as  fioUowa: 

"When  it  is  considered  that  the  Central  Fa- 
dfic  Company  returned  its  franchise  for  asseBB- 
meot,  declined  to.  resort  to  the  remedy  hord- 
ed by  the  state  laws  for  the  correction  of  the 
assessment  as  made  if  dlsaatisfied  therewith, 
or  to  pay  Its  tax  and  bring  suit  to  recover  back 
the  whole  or  any  part  of  the  tax  which  it  claim* 
ed  to  be  illegal,  its  position  is  not  one  entitled 
to  favorable  consideration;  but  without  regard 
to  that,  the  coort  holds,  for  reasons  given,  that 
the  state  courts  rightly  decided  that  the  com- 
pany had  no  valid  defense  to  the  causes  ol  ac- 
tion proceeded  on." 

We  therefore  conclude:  First,  that  all  the 
tangible  property  owned  by  plaintiff  in  error 
which  was  used  In  operating  the  Indian  lease 
Is  subject  to  an  ad  valorem  tax;  second,  that 
the  gross  productitm  tax  provided  by  <^pt» 
■  89,  Session  Laws  1916,  is  not  a  tax  npoii  the 
earnings  of  the  producer  of  mining  ore,  or 
upon  his  right  to  engage  in  basin  ess,  but  la  a 
Iffoperty  tax,  based  upoo  the  property  and 
the  value  thereof  within  the  states  and  Is  not 
an  illegal  tax. 

After  reaching  this  conclusion,  under  the 
tacts  In  this  case,  the  philntifl  Is  not  enttUed 
to  BBj  rdlef,  and  the  State  Board  of  Dquall- 
■atlcm  did  not  err  In  overruling  the  protest 
of  aald  plaintiff  In  error,  and  the  Judgmmt 


of  the  State  Board  of  StaiwUEatlon  la  there- 
fore affirmed. 

RAINEY,  a  J.,  HARRISON,  O,  3^  UDi 
PITOHFORD,  JOHNSON, -rilGOINS,  BAIL- 
BT,  and  COLLIER,  JJ.,  amcur. 

KANE  and  UIIXER,  JJ„  dlasenttnc 

EAKE,  J.  I  dissented  from  my  Brotben 
when  the  opinion  In  this  case  was  handed 
down  without  formally  stating  the  grounds 
of  my  dissent  A  petition  for  rehearing  hiT- 
Ing  since  been  filed,  which  Is  still  (Febroaiy 
23,  1921)  pending,  I  have  decided  upcm  r> 
flection  to  flle  a  dlssoitlng  opinion  tar  the 
following  reasons: 

1.  The  question  involved  herein  has  beea 
correctly  decided  contrary  to  views  expressed 
in  the  majority  oplnl<m  In  the  case  of  the 
Protest  of  the  Skelton  Lead  &  Zinc  Ooa- 
pany's  Gross  Production  Tax,  1919,  recently 
handed  down,  107  Pac.  406,  and  in  whidi  a 
petition  for  r^earlng  has  since  been  granted. 

2.  In  the  former  case  the  Attorney  Oeo- 
eral  confessed  the  Illegality  of  a  gross  pro- 
duction tax  levied  nnder  the  precise  cir- 
cumstances as  the  tax  assailed  herein,  to  wit: 
Where  the  leases  were  made  by  Quapaw  In- 
dians not  de<lared  incompet^t  at  the  tlaw 
the  leases  were  made,  bnt  who  wore  later  de- 
clared Inconqtetent  hy  the  8ecretai7  of  tte 
Interior. 

3.  The  precise  federal  question  herdn  In- 
volved has  been  definitely  decided  by  the 
Supreme  Court  ot  the  United  States  contrary 
to  the  views  expressed  in  the  majority  opin- 
ion In  several  well-considered  cases. 

4.  As  in  my  Judgment  It  would  be  Inimical 
to  the  business  Involved,  as  well  as  to  the  In- 
terest of  the  state,  again  to  c^n  for  dlscussloo 
a  federal  question  which  seems  to  me  to  be 
definitely  put  at  rest  by  repeated  dedaloiis  of 
the  tilghest  court  in  the  land  having  Jorisdie- 
tlon  thereof,  I  deem  It  to  be  my  duty  to  the 
members  of  ttie  court  who  have  come  trnto  tbe 
bench  since  the  majority  <H^on  was  handed 
down  to  file  a  dissenting  opinion,  in  order 
that  they,  as  well  as  the  members  who  par- 
tidpated  In  the  majority  opinion,  may  be  ad- 
vised of  my  Tlews  in  a  definite  way,  bdCora 
passing  upoo  the  pending  petition  for  rehear- 
ing. 

In  the  Matter  of  the  Protest  of  the  Sk^toa 
Lead  &  Zinc  Company's  Gross  Productioo 
Tax,  1919,  the  protest  of  the  company  qoee- 
tloned  the  validity  of  the  gross  prodaetke 
tax  as  applied  to  leases  made  by  tbe  Qnapav 
Indians  under  Uiree  difterent  drcomstances 
as  follows: 

First  Leases  made  by  Indians  who  bare 
never  been  dedared  Incompetent  by  the  8e^ 
retary  of  the  Interior  under  tbe  anthority 
to  do  so  conferred  by  that  part  of  tbe  pn- 
vislons  of  the  act  of  Congress  allotting  ths 
luids  of  the  (^paw  Indians  In  msnaUj. 

Second.  Leases  made  .by  Indians  not  ds- 
dared  Incompetent  at  the  time  the  kasei 
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voe  made,  but  wbo  wne  later  dedared  In- 
c<Hnpetent  by  tbe  Secretary  of  the  Interior. 

Third.  Indians  whose  leases  were  made  aft- 
er they  were  declared  incompetent,  such  leas- 
es being  at  all  times  sabject  to  tbe  super- 
Tision  and  control  of  tbe  Department  of  tbe 
Interior. 

IQ  the  cade  at  bar  the  taxes,  as  we  have 
seen,  were  levied  under  the  second  set  of  dr- 
caDAtances.  In  the  original  opinion  In  the 
Skeltm  Lead  ft  Zinc  Oompany  Case,  supra, 
whldi  upon  petitltm  for  rehearing  was  with- 
drawn and  replaced  by  another  opinion 
reaching  a  contrary  cMicluslw  (In  re  Skelton 
Lead  ft  Zinc  Company's  Gross  Production 
Tax,  1919, 187  Pac.  48S).  the  court  dlacussed 
the  question  presented  for  review  as  f<^ow8: 

"As  the  Attorney  General  In  his  brief  eoa- 
cedes  that  he  Is  enable  to  draw  any  sobstan- 
tial  distinetion  between  leases  made  tinder  the 
Mcond  and  third  drcnmstances  stated  aboVe 
and  the  leases  made  under  the  drcamttances 
existing  In  the  cases  wberein  tbe  Sopreme 
Coort  has  heretofore  held  that  the  lessees  were 
federal  agendee  and  not  subject  to  taxation 
pDTsnant  to  tbe  lawa  of  tbe  state,  it  will  not  be 
necessary  to  notice  the  qnestions  presented  vn- 
der  thoee  two  subheada.  Tbe  cases  referred 
to  by  the  Attorney  Oeneral,  which  we  agree  are 
fai  point  to  the  effect  stated,  are  as  followa: 
Choctaw  ft  Golf  R.  Co.  t.  Harrison,  23S  U.  S. 
2&2,  09  L.  Ed.  234;  Indian  Territory  lUaminat- 
Ing  OU  Co.  T.  Oklahoma,  240  U.  S.  622,  60  L. 
Bd.  770;  Large  Oil  Co.  r.  E.B.  Howard.  State 
Auditor  of  Oklahoma;  248  U.  S.  MO.** 

In  the  case  at  baftlie  Attorney  Oeneral  has 
eot  filed  a  brief,  for  the  reason,  no  doabt, 
that  the  cause  was  tried  upon  the  «une 
agreed  statement  of  facts  as  the  Protest  of 
the  Skelton  Lead  ft  Zinc  Co.  Case,  supra,  and 
he  Is  still  satisfied  wltb  his  view  as  to  the 
cratn^ng  effect  of  the  Siqtreme  Court  cases 
just  dted,  and  considers  them  dedstve  of 
tbe  caae  at  bar.  This,  It  seems  to  me,  ouf^t 
to  set  at  rest  forever  tbe  question  involved 
heieln.  But  In  tbe  face  of  this  the  conrt 
upon  Ita  own  initiative  has  undertaken  to 
set  forth  reasons  why  the  cases  Just  dted  are 
tfromeous.  and  therefore  not  controlling,  and 
I  wish  briefly  to  notice  sune  ot  tbe  points 
of  distinction  pointed  out  by  tbo  court  In  the 
majority  opinion. 

In  the  first  place,  without  oroimllnc  the 
coD8tructl<m  placed  upon  tbe  present  gross 
producti<Mi  law  by  this  court  In  Large  Oil 
Co.  V.  Howard.  63  OkL  143,  168  Pac.  637,  the 
court  holds  that,  loaimoch  as  tbe  taxes  lev- 
led  undo*  this  a^  are  In  Ilea  of  all  other 
taxes,  and  tbe  act  further  provides  that,  if 
tba  tax  aajcpncd  Is  greater  or  less  than  tbe 
tax  on  tbe  pn^uty  at  said  ^odncer  would  be 
If  taxed  upon  an  ad  valorem  basis,  the  State 
Board  of  Equallaation  may  lower  or  raise 
tbe  rate  to  make  the  tax  conform  to  the 
iveacribed  standard,  tbe  law  does  not  Impose 
a  tax  upcMB  tbe  bualneas  oC  the  produco:.  nor 
upoB  bla  asliieral  i*yi«nfp  nor  iqiosL  his  nilneral 


rights,  but  does,  when  rightly  understood.  In 
effect  impose  a  tax  upon  the  producer's  tan- 
gible property  within  ttae  state,  wtaUA  Is 

permissible. 

While  these  are  the  [wedse  grounds  una- 
vailingly  urged  by  tbe  state  authorities  for 
upholding  the  gross  prodactlm  law  of  1908 
in  Railroad  Co.  v.  Harrison,  23S  U.  8.  292, 
S5  Sup.  Ct  27,  69  L.  Bd.  234,  supra,  and  the 
present  law  In  Large  Oil  Co.  v.  Howard, 
supra,  and  the  'other  cases  dted,  tbe  rl^^t 
of  the  state  to  tax  these  federal  agendes 
or  their  property.  It  seems  to  me^  does  not 
turn  so  much  mi  the  question,  what  Is  the 
nature  of  the  tax?  as  upon  whether  tbe  tax 
does  In  truth  deprive  the  federal  agency  of 
the  power  to  serve  tbe  government  as  it  was 
intended  to  sore  It;  does  It  binder  the  ef- 
fident  exercise  of  Its  power?  Union  Pacific 
Ry.  Co.  r.  Peniaton.  18  WalL  S-{!0.  21  L. 
Ed.  787. 

No  matter  what  the  state  courts  may  hold 
aa  to  the  nature  of  tbe  tax,  this  stiU  Is  the 
federal  question,  which  can  be  answered  only 
by  taking  the  whole  scheme  of  taxation  into 
account.  And  tbe  application  of  this  settled 
prindple  to  particular  cases  so  as  not  to 
hedge  on  the  taxing  power  of  the  state  <m  4me 
band  or  the  power  ot  the  fMeral  government 
to  protect  its  own  agendes  on  tbe  other  Is 
not  without  some  difllculty.  As  was  said  by 
Mr.  Justice  Day,  In  discussing  a  similar  ques- 
tion In  United  States  Egress  Co.  v.  Min- 
nesota. 228  U.  S.  835.  32  Sup.  Ot  211,  66  U 
Ed.  4B0: 

"The  state  mast  be  allowed  to  tax  the  prop- 
erty and  to  tax  it  at  its  actual  value  as  a  going 
cracem.  On  the  other  hand,  tbe  state  cannot 
tax  the  Interstate  business.  Hht  two  necessi- 
ties hardly  admit  of  an  absolnts  logical  recoib- 
dilation.  Tet  the  distinction  is  not  without 
sense.  When  a  Legislature  la  trying  simply 
to  value  property,  it  is  less  likely  to  att^npt  to 
or  effect  injurious  regulation  than  when  it  is 
aiming  directly  at  tbe  receipts  from  interstate 
commerce.  A  practical  line  can  be  drawn  by 
taking  the  wb<^e  scheme  <^  taxation  into  ac- 
count That  must  be  done  by  this  court  as 
best  it  can." 

Assuming  tbst  these  cases,  in  so  far  as  ap- 
plicable, state  the  rule  correctly,  let  us  in- 
quire what  it^B  of  property  or  elements 
of  value  must  be  taken  into  conslderatlou  by 
the  taxing  officers  in  making  tbe  levy  under 
the  present  act  Section  1  of  chapter  30, 
Hess.  Laws  1916,  provides  that  every  person 
engaged  In  the  mining  or  production  of  ores 
bearing  lead,  zinc,  Ja<^  eto.,  shall  pay  to  tbe 
State  Auditor  a  tax  equal  to  one-half  of  1  per 
cent  of  the  gross  value  of  such  ores  less 
the  royalty  interest  Another  part  of  tbe 
same  section  provide  that  the  payment  of  the 
taxea  thus  Imposed  shall  be  in  full  and  In 
lien  of  all  taxes  by  the  state,  counties,  dtiei, 
townships,  adiool  districts,  and  other  mu- 
nicipalities vom  uy  pn^Mrty  rii^ta  attach- 
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ed  or  Inberent  In  tbe  rifbts  to  said  mineral 
leases  for  the  mining  of  asphalt  and  ores 
bearing  lead,  zinc.  Jack,  g«Id,  silver,  or  cop- 
per,  etc.,  and  upon  mining  rights  and  privi- 
leges for  the  minerals  aforesaid  belonging  or 
appertaining  to  laud. 

This  part  of  the  section  unguestl{mably  pro- 
rides  for  a  straight  gross  producti<Hi  tax 
based  on  the  gross  value  of  all  the  ores, 
less  the  royalty,  produced  by  the  taxpayer 
by  the  use  of  all  the  Instrumentalities  pertain- 
ing to  his  business. 

Another  part  of  the  same  section  provides 
that  the  State  Board  of  Bqualtzation.  upon 
its  own  initiative,  may,  and  uiN>n  complalut 
of  any  person  who  claims  that  he  Is  taxed 
too  great  a  rate  herein  shall,  take  testimony 
to  determine  whether  the  taxes  herein  im- 
posed are  greater  or  less  than  the  general 
ad  valorem  tax  for  all  purposes  would  be 
on  the  property  of  such'  producer  subject  to 
taxation  for  the  district  or  districts  where 
the  same  is  situated,  including  the  value  of 
-  oil,  gas,  or  mineral  lease  or  of  the  mining 
or  mineral  rights,  the  machinery,  equipment, 
or  appliances,  used  in  the  actual  operation  of, 
in,  and  around  any  such  well  or  mine,  the 
value  of  the  oil,  gas,  asphalt,  or  any  of  the 
said  mineral  ores  produced,  and  any  other 
element  of  taxable  value  in  lieu  of  which  this 
tax  herein  is  levied.  The  said  board  shall 
have  i>ower,  and  It  shall  be  Its  duty,  to 
raise  or  lower  the  rates  herein  Inqtosed  to 
conform  thereta 

Now  an  analysis  of  tbe  applicable  parts 
<tf  the  act  discloses  that  the  first  part  of  sec* 
tlon  1  provides  fbr  a  straight  gross  jffoduc- 
tion  tax  equal  to  one-half  of  one  per  centum 
of  the  groas  value  of  ores  baring  lead,  sine, 
Jack,  etc.,  produced,  less  the  royalty;  and 
that  the  second  part  of  the  act  merely  makes 
U  the  duty  of  the  State  Board  of  Equaliza- 
tion, dther  upon  its  own  initiative  or  upon 
ciHnpIaInt  of  the  taxpayer,  to  see  that  the  tax- 
es thus  Imposed  are  not  greater  or  less  than 
the  general  ad  valorem  taxes  for  all  purposes 
would  be  upon  the  property  of  such  producer, 
subject  to  taxation,  including  the  value  of  oil, 
gas,  or  mineral  lease  or  of  the  mining  or  min- 
eral rights,  the  machinery,  equipment,  appli- 
ances used  In  the  actual  operation  of.  in,  and 
around  such  well  or  mine,  the  value  of  the 
oil,  gas.  asphalt,  or  any  of  the  said  miner- 
al ores  produced,  and  any  other  element  of 
taxable  valne  in  lieu  of  which  the  tax  Is 
levied. 

Under  this  act,  as  I  understand  it,  and  as 
It  was  construed  by  this  court  In  Elxchange 
Oil  Co.  V.  State,  193  Pac.  999,  recently  hand- 
ed down,  the  State  Board  of  Equalization,  in 
determining  whether  the  gross  production  tax 
is  greater  or  less  than  the  general  ad  valo- 
rem tax  for  all  purposes  would  he  on  the 
pn^rty  of  any  particular  producer  or  tax- 
payer, must  consider,  not  only  the  value  of 
the  tangible  j/ragetty  of  the  producer,  bat 


also  the  value  of  the  mineral  leases  or  mining 
or  mineral  rights,  If  it  f<^wa  the  mandate 
of  the  statute.  Therefore,  assuming  that 
the  tax  Imposed  amounts  to  no  more  than  an 
ad  valorem  tax  on  the  property  would  be. 
It  Is  fairly  obvious  that  the  ruling  of  the 
court  Is  in  direct  conflict  with  the  ruling  of 
the  Supreme  Court  of  the  United  States  lo 
Indian  Territory  niumlnadlng  Oil  Oou  v. 
Oklahoma,  supra,  wherein  It  was  held  that 
such  leases  cannot  be  taxed  tither  directly  or 
Indirectly.  The  Illuminating  Oil  Company 
Case  did  not  turn  upon  the  question  wheth- 
er the  leases  involved  were  tangible  or  in- 
tangible personal  property,  or  whether  tbe 
taxes  assailed  were  based  upon  a  gross  pro- 
duction or  an  ad  valorem  basis.  It  was  con- 
ceded that  the  leases  were  personal  property, 
but  the  court  held  that  they  were  not  taxable 
by  the  state  either  as  entities  or  vicariously 
by  taxing  the  stock  of  the  corporation  own- 
ing them,  because  they  were  the  franchise  by 
which  the  company  was  authorized  to  do 
business  with  the  Indians  and  to  [>ermlt  tbe 
state  to  tax  them  would  necessarily  into 
fere  with  an  instrumaitality  through  which 
the  United  States  was  performing  its  duty  to 
the  Indians. 

"A.  tax  upon  the  leases,"  says  the  learned 
Justice  who  delivered  the  opinion  of  the  court, 
"is  a  tax  upon  the  power  to  make  them,  and 
could  be  used  to  destroy  the  power  to  make 
them.** 

In  the  case  at  bar,  after  all  is  said  that 
profitably  can  be  said  In  relation  to  the 
nature  of  the  tax  sought  to  be  imposed  by  the 
present  act.  it  still  remains  fairly  obvioos 
that  the  state  Legislature  was  aiming  direct- 
ly at  the  receipts  of  the  producer  by  provid- 
ing a  gross  production  tax  based  upcn  tbe 
gross  value  of  all  ores  bearing  lead,  sine,  or 
Jadt  produced,  and  that  the  State  Board  <it 
Equalization  has  no  power  to  change  this 
basis  of  taxation;  that  Is,  It  has  no  power  to 
change  the  valuation  idaced  upon  the  gross 
production  by  the  State  Auditor.  If,  iq»on 
Investigation,  the  State  Board  of  Equaliza- 
tion finds  the  tax  to  be  too  high  or  too 
low,  measured  by  the  prescribed  standard,  it 
adjusts  the  matter,  not  by  changing  the  val- 
uation of  tbe  gross  production,  but  by  chang- 
ing the  rate  of  taxation.  Exchange  Oil  Ga 
V.  State,  supra.  The  result  of  tbis  Is  that, 
whatever  the  State  Board  of  'Equalization 
finds  tbe  rate  shall  be,  the  resulting  taxation 
still  Is  based  upon  the  total  value  of  the 
gross  production  as  found  by  the  State  Au- 
ditor, and  necessarily  must  be  a  burden  upon 
the  entire  business  and  property  of  the  pro- 
ducer. Including,  as  the  statute  prescribes, 
any  licenses,  leases,  or  mineral  riglits  operat- 
ed as  a  federal  agency.  A  systeifa  of  this 
kind  cannot  be  enforced  against  this  federal 
agency  without  interfering  with  an  Instro- 
mentallty  ttarouj^  vhich  the  United  States 
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ts  performlfig  Ita  daty  to  the  Indiana.  Cali- 
fornia T.  Pacific  Railroad  Co.,  m  U.  S.  1, 
8  Sop.  Gt  1073. 32  L.  Ed.  ISO. 

TtdM  Is  the  plndpal  vice  of  the  present 
law  aa  anpUed  to  federal  agencies.  That  was 
the  Tlce  ol  the  grosB  {VOdiuAlai  law  of  1906, 
which  It  was  held  could  not  be  enforced 
against  a  federal  (^ency  In  BaUxoad  Cow  t. 
Harrison,  supra.  In  the  present  act  the  Leg- 
islature sought  to  remedy  what  It  conceived 
to  be  the  defMt  In  the  fonner  law  by  de- 
daring  the  tax  lnq>08ed  to  be  In  Ueu  of  all 
other  taxation.  nUs,  howerer,  In  my  opin- 
lon,  was  not  the  defect  which  made  the  law 
Invalldf  bnt  It  vaa  InTalld,  as  I  have  hereto- 
fore pointed  out,  because  by  It  the  state 
sought  to  cas|t  an  nnaotborlaed  burden  of 
taxation  upon  the  entire  bnsinees  franchises 
and  propa>ty  ct  a  federal  agency.  ,&ud  for 
this  reason  alone  the  Suprme  Court  of  the 
United  States  In  the.  La^  Oil  Company 
Gase  htid  tlie  present  act  Invalid  upm 
ibe  authority  of  Ballroad  Co.  v.  Harrison, 
and  the  other  cases  cited  holding  previous 
acts  Invalid,  without  noticing  the  distinction 
between  the  dlfflerent  acts  so  ably  and  stren- 
nooaly  ptrinted  out  by  the  Attorney  General 
and  BO  stressed  In  the  opinion  of  the  Supreme 
Court  of  the  state  in  the  Large  OU  Ca  Case 
and  the  dissenting  oplnlim  prepared  by  the 
Chief  Justice  In  the  Protest  of  the  Skelton 
Lead  &  Company,  supra,  and  In  the 
oidnlon  of  the  majority  of  the  court  in  the 
presoit  case. 

The  Cblet  Justice  In  the  dissenting  opinion 
In  the  Skelton  Case  Just  referred  to,  and  the 
court  In  the  majority  opinion  In  the  case  at 
bar,  concede  that  the  question  involved  in  the 
Large  Oil  Co.  Case,  supra,  grew  out  of  the 
present  act,  and  was  precisely  the  same  as 
the  question  Involved  In  the  case  at  bar. 
niey  seem,  however,  to  be  of  the  opinion  that 
ttiat  case  la  erroneous  and  not  controlling, 
apparoitly  assuming  that  the  Supreme  Court 
did  not  notice  the  real  question  involved  be- 
cause it  did  not  discuss  at  length  the  distinc- 
tions pointed  out  by  the  state  authorities, 
hereinbefore  referred  to,  between  the  act  of 
1908  and  the  act  of  1916.  The  Attorney  Gen- 
eral, as  we  have  seen,  confesses  his  Inability 
to  distinguish  tills  case  and  the  Skelton  Lead 
ft  Zinc  Company  Case,  supra,  from  the  vari- 
ous cases  dedded  by  the  Supreme  Court  of 
the  United  States.  In  these  drcumstances  I 
deem  It  to  be  the  duty  of  this  court  to  abide 
by  the  decisions  of  the  Supreme  Court  of  the 
United  States  on  federal  questions,  trusting 
that  high  court  to  correct  on  appeal  its  own 
raltngs  many  times  repeated.  If  perchance  it 
finds  that  error  has  crept  into  ita  former 
opinions. 

For  the  reasons  stated,  I  respectfully  dta- 
aeat  from  the  majorl^  <q>lnlon. 

I  am  authorized  to  say  Mr.  Justice  MIU^ 
KB  concurs  in  this  dissenting  (pinion. 


(83  Okl.  106) 

In  re  UNITED  STATES  SMELTING,  RE- 
FINING &  MINING  CO.,  GROSS  PRO- 
DUCTION TAX  1919.   (Ne.  1 1 192.) 

(Supreme  Court  ^Oklahoma.  March  1, 1921.) 

(8yUabu$  by  Oe  Oomrt.) 
Cata  followod. 

Affirmed  upon  authority  of  In  re  Protest  of 
Bendelari,  Gnws  ProductioQ  Tar  1919,  198  Pac. 
606,  decided  Jaoaary  8,  1921  (not  officially  .re- 
ported). 

Aiweal  from  State  Board  of  Kqnalizatlon. 

Proceeding  before  the  State  Board  of  Bqual- 
liaUw  on  the  protest  of  the  United  States 
Smelting,  Refining  &  Mining  Company  con- 
cerning its  gross  production  tax  for  the  year 
1919.  The  protest  was  overruled,  and  the 
Company  aj^teals.  Affirmed. 

Ray  McNaughton  and  A.  0.  Wallace,  both  of 
Miami,  for  appellant 

S.  P.  FreeUng,  Atty.  Gen.,  and  O.  W.  King, 
Asst  Atty.  Gen.,  for  Oie  State. 

McNEILL^  J.  This  Is  an  appeal  from  the 
action  of  the  State  Board  of  Equalization  in 
overruling  protest  filed  by  the  United  States 
Smelting,  Refining  &  Mining  Company  re-' 
gardlng  Ita  gross  production  tax  for  the  year 
1919. 

The  agreed  statement  of  facts  in  this  case 
Is  identical  with  the  agreed  statement  of 
facts  In  the  case  of  In  re  Protest  of  Ben- 
delari, Agent  for  '  Gross  Production  Tax 
(decided  January  8,  1921,  not  officially  re- 
ported) 198  Pac.  606,  and  the  questions  for 
review  are  precisely  the  same  In  both  cases. 

In  these  circumstances,  the  judgment  of 
the  Board  of  Equalization  mast  be  affirmed 
upon  authority  of  In  re  Protest  of  Bendelari 
Gross  Production  Tax  1919  (decided  January 
8, 1921,  not  officially  reported). 

HARRISON,  a  J.,  and  PITCHPORD. 
NICHOLSON,  and  EI/FING,  JJ.,  concur. 


(S2  Okl.  128) 

Is  re  ST.  LOUIS  SMELTING  ft  REFINING 
CO.,  GROSS  PRODUCTION  TAX 
1919.  (N0hlll9M 

(Supreme  Court  of  Oklahoma.  March  1, 19&IL) 

rSyUobM      tta  Oourt.) 

Validity  of  Tax. 

Affirmed  upon  authority  of  In  ze  Potest 
of  Bendelari,  Gross  Production  Tax  1919,  de- 
cided January  1921.  196  Pac.  606  ^ot  offi- 
dally  r^orted). 

Aev>^  from  State  Board  of  Equalization. 

Proceedings  befbre  the  State  Board  of 
Equalization  on  the  protest  ot  the  St  l<onis 
Bmdting  &  Beflning  Ownpany  regarding  Ita 
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groes  production  tax  for  the  year  1019.  Pro- 
test overmled,  and  the  CoaxpBuy  appeals. 
Affinned. 

Ray  McNaugbtoti  and  A.  C  Wallace,  both 
of  Miami,  for  appellant. 

S.  P.  Freellng,  Atty.  Gen.,  and  C  W.  Kins. 
Asst.  Atty.  Oen.,  for  the  Stata 

McNGULL,  J.  This  la  an  appeal  from  the 
action  of  the  State  Board  of  Equalization 
1a  overruling  protest  filed  by  the  St  Louis 
Smeltinc  &  Beflning  Company  regarding  Ita 
groas  production  tax  for  tbe  year  1919. 

The  agreed  statemoit  of  facts  In  thia  case 
la  IdMitical  with  the  agreed  statement  of 
facts  In  the  case  of  In  re  Protest  of  Bende- 
larl,  Ag«it  tor  Gross  Production  Tax,  decid- 
ed January  8,  1921, 198  Pac.  606  (not  (Social- 
ly reported),  and  the  questions  fw  review 
are  predstiy  the  same  In  both  cases. 

17nd»  these  cin^umstances,  tbe  judgment  of 
the  Board  of  Equalization  must  be  aiBrmed 
upon  authority  of  In  re  Protest  of  Bende- 
larl.  Gross  Production  Tax  1919  (not  official- 
ly  repwted). 

HAKRISON,  a  J.,  and  PITOfilTOBD, 
NICHOLSON,  and  ELTING,  JJ.,  concur. 


(e2  Okl.  13) 

PETITT  et  al.  v.  DOUBLE-0  OIL  CO.  «t  al. 
(No.  lOIOI.) 

(Snpreme  Court  of  Oklahoma.  May  17, 1921.) 

fSpllabua  by  ihe  CoarfJ 

Mlies  aid  mlaerals  ^58,  59,  77-^baatfoi- 
nent  held  to  automatioal^  termiaate  ell  aad 
fas  lease;  oil  and  gas  lease  held  valid;  bold- 
er of  oil  and  gas  lease  aad  lessor  held  estl- 
tled  to  eaaoeilatloa  of  prior  leas*  and  aa- 
counting. 

Where  a  contract  extending  an  oil  and  gas 
lease  expressl;  provides  that  the  grantee  aball 
commence  driUing  a  well  for  oil  and  gaa  upon 
tbe  premises  in  30  days  and  shall  complete  tbe 
same  within  60  daya  from  the  date  thereof,  and, 
failing  to  find  oil  or  gas  in  paying  guantitiea, 
shall  within  6  months  thereafter  surrender  said 
lease,  and  deliver  to  the  grantor  a  good  and 
sufficient  release,  and  the  well  was  commenc- 
ed and  completed  within  the  time  specified  bat 
the  same  was  a  dry  hole,  and  the  grantees 
abandoned  the  lease,  but  did  not  release  the 
same  within  6  montfas  or  at  any  time  thereaft- 
er, but  witliin  6  months  attempted  to  assign 
the  lease  to  another,  and  2  years  and  4  months 
thereafter  the  gruitor  executed  an  oil  and  gas 
lease  to  A.,  who  filed  his  lease  for  record  imme- 
diatel^,  and  6  months  after  A.'s  lease  was  re- 
corded, the  sssignee  of  the  grantee  hi  the  ex- 
teuE^on  agreement  assigned  the  lease  to  S.,  who 
was  attempting  to  mter  upon  the  premises  and 
begin  drilling  operations  thereon,  when  this 
action  was  commenced  by  the  grantor  in  the 
extension  agreement  and  A.,  the  hidder  of  the 


on  and  gas  lease  last  mentioned,  hetdt  (a)  Tbe 
rights  of  the  grantee  in  the  extension  agree- 
ment and  its  assigns  antomaticaUy  terminated 
with  the  completion  of  the  dry  hole  and  the 
abandonment  of  the  lease;  (b)  that  the  lease 
to  A.  is  valid  and  snbsistittg;  (e)  tlutt  the 
grantor  In  the  extension  agreement  and  A.,  the 
bolder  of  the  valid  lease,  are  entitled  to  have 
the  lease  mentioned  in  tbe  extension  agreement 
canceled  and  held  for  naught,  and  are  entitied 
to  an  accounting  between  them  and  the  defend- 
ants of  tbe  proceeds  of  ail  oil  and  gaa  pzodneed 
from  the  leased  preoiises. 

Appeal  from  District  C3onrt,  Creek  Comity: 
Mark  L.  Bosarth,  Judge. 

ActlcHi  by  Millie  Petltt  and  others  against 
the  Oouble-O  Oil  Company  and  otbera 
Jndgmsnt  for  defendanta,  and  pi»^«Hfw  ap. 
peaL.  Bevwsed  and  remanded. 

F.  A.  Rittenbouse,  of  Chandler,  and  J.  H. 
Stephens,  of  Okmulgee,  and  H.  T.  Walker, 
Bruce  &  Brewer,  and  E.  Stewart;  all  of 
Muskogee,  for  plaintiffs  In  error. 

T.  J.  Farrar.  of  Olimulgee,  and  Geo.  8. 
Ramsey,  Edgar  de  Meules,  Malcolm  B.  Bos- 
ser,  and  VUlard  Martin,  all  of  Muskogee^  for 
defendants  in  error. 

JOHNSON,  J.  This  Is  an  appeal  from  Os 
district  court  of  Credc  ooonty;  Hon.  Mark 
L.  Bozarth,  Judge. 

This  action  was  commenced  on  February 
27,  1917,  by  Millie  Petitt  and  J.  a  PeUtt,  as 
owners,  and  Spencer  Adams,  as  tbe  holder, 
of  an  oil  and  gas  lease,  on  the  following  de- 
scribed real  estate  situated  in  Okmulgee 
county,  Okl.,  to  wit:  The  northeast  quarter 
of  section  9,  in  township  14  north,  range  14 
east  of  the  Indian  base  and  meridian,  to  set 
asldft  a  certain  oU  and  gas  lease  to  Dooble- 
O  Oil  C<Mirpany.  dated  October  17,  1912. 

Tbe  cause  was  tried  to  tbe  court,  and  the 
court  made  no  separate  findings  of  fact,  but 
made  a  general  finding  in  favor  of  tbe  de- 
fendants, rendering  a  judgment  In  tbcdr  fa- 
vor, from  which  Judgment  the  irialntUEi  taavs 
appealed  to  this  court. 

The  plaintiff  In  error  Millie  Petltt,  as  a 
Creek  freedwofoan.  was  allotted  the  above- 
described  real  estate.  Immediately  ispaa  be- 
coming of  age,  MilUe  Petltt,  then  MUUe 
Stephens,  deeded  this  land  to  her  mother, 
Ella  Badley,  September  28.  1912.  On  Octo- 
ber 17, 1912,  Ella  Hadley  executed  to  Double- 
O  011  Company  an  oil  and  gas  lease  cover- 
ing the  Millie  Petitt  allotment,  above  describ- 
ed, and  also  the  north  half  of  the  northeast 
quarter  of  section  16^  township  14  north, 
range  14  east,  being  a  part  of  the  EUa  Had- 
ley allotment  On  December  10,  1912,  £Ula 
Uadley,  and  Wm.  Hadley,  her  husband,  J» 
conveyed  to  Millie  Petite  nte  Stepheu,  the 
MUlie  Petltt  allotment. 

The  land  herein  involved  aa  hereinbefore 
stated,  the  N.  B.  )4  of  aectloa  9^  township 
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14  norOi*  nnie  14  aut,  wu  allotted  to  Mfl- 
Ue  Petltt,  ifee  St^hms,  and  the  S.  EL  %  of 
the  same  section  was  allotted  to  ber  brother, 
WUlie  Stepheu.  and  the  N.  M  of  Oie  N.  B.  W 
of  section  16,  which  Joined  the  Willie  Stepb- 
tmf  allotment  aa  the  south,  was  allotted  to 
the  mother  of  the  ittrtles,  Mrs.  Ella  Hadtey. 

On  October  17,  1012,  Blla  Hadley,  joined 
by  her  hudmnd,  Wm.  Hadley,  executed  an 
dl  and  gas  lease  to  the  defendant  Double- 
O  on  Company  covering  the  imile  Petltt 
taict,  and  the  Ella  Hadley  tract,  but  did  not 
cover  the  WUlle  StqAeni^  tract.  Tbe  lease 
recited  the  omslderation  of  $1  and  otber 
cood  and  valuable  conslderatl<m8,  and  of  the 
Gorenants  and  agreements  hereinafter  coo- 
talned,  and  contained  a  further  provision  as 
follows: 

'^t  is  farther  agreed  and  onderstood  that  tbe 
party  of  the  second  part  Is  to  commence  oper- 
atitma  in  connectioD  with  the  drilling  of  a  well 
for  (A  and  gas  iqton  the  aoatbeast  quarter  of 
section  ^  in  township  14  north,  range  14  east, 
within  80  days  from  tbe  date  of  this  lease,  and 
to  pursue  said  operation  to  completion  without 
onnecessarj  delay,  onaToidable  accidents  and 
water  conditions  to  be  at  all  times  coofiidered; 
that  if  oH  or  gas  be  found  in  paying  quantities 
in  the  well  bereioaboTe  provided  for,  tben  tbe 
party  of  tbe  second  part  agrees  to  prospect  and 
develop  the  premises  herein  leased  as  soon  as 
practicable,  and  to  protect  sll  lands  from  waste 
by  otber  drUling  operations.  A  failure  to  com- 
mence and  complete  said  first  or  test  well  on 
said  southeast  quarter  of  section  nine,  shall 
render  this  lease  absolutely  null  and  void,  but 
the  drilling  of  aucb  well  snd  the  finding  of  oil  or 
gas  therein  in  paying  quantities,  and  the  de- 
vel<9ment  of  the  premises  herein  leased  sball 
operate  as  a  full  payment  of  all  rentals  under 
this  lesse,  saving  to  the  lessor,  as  herein  pro- 
vided, tbe  one-eighth  part  of  all  the  oil  pro- 
daction,  and  the  92SO.00  per  year  fOr  each  gas 
welL" 

It  win  be  otwerved  that  a  test  well  was  to 
be  drilled  upon  tbe  Willie  Stephens  land 
which  lay  between  the  two  tracts  Included  In 
the  1eas& 

No  well  was  commenced  on  tbe  Willie 
Stephens  allotment  until  in  January,  ldl3, 
and  a  dmall  amonnt  of  gas  being  found  on 
this  land,  no  further  developmrat  was  made, 
and  tbe  premises  were  abandoned. 

Tbe  record  discloses  without  dispute  that 
one  H.  E.  P.  Stanford  was  tbe  organizer  and 
president  of  the  Donble-O  Oil  Company,  and 
that  be  was  the  party  who  pr^red  the  Mil- 
lie Petltt  deed  to  her  mother,  and  be  was  tbe 
party  who  prepared  and  managed  the  exe- 
cution of  the  gas  lease  from  mia  Hadl^  to 
the  Doubled  Oil  Company,  aqid  also  lo  De- 
conber  prepared  and  attended  to  the  exeep- 
tioQ  of  the  deed  from  Ella  Hadley  to  Millie 
Petltt.  and  ho  la  the  sole  manager  of  the 
t>ouble-0  Oil  Company,  and  that  company 
drilled  the  w^l  on  tbe  WUlle  Stephens  al- 
lotment That  well  waa  not  onnmaioed  un- 
tU  some  80  days  after  tbe  time  apedfled  in 


tbe  lease.  He  teetlfled  that  he  secured  from 
Ella  Hadley  an  acknowledgment  that  the  well 
waa  commenced  vltbln  the  time,  but  that  the 
written  acknowledgment  could  not  be  fOond 
at  the  time  of  the  trial. 

After  the  execution  thereof,  assignments 
were  made  by  the  Donble-O  OH  Company  to 
nonmona  parties  of  Interest  in  said  lease. 
Stanford  teattfled  that  tbe  Double-O  Oil  Com- 
pany and  its  several  assignees  were  partners 
In  the  lease,  and  that  thaeittet  the  Double- 
O  Oil  Company  entered  Into  a  written  exten- 
sion f^reement  with  Millie  Petltt  on  Decem- 
ber SO;  1918,  wbich  agreement  was  as  fel- 
lows: 

"Whereas,  on  tbe  17th  day  of  October,  1912, 
Ella  Hadley  Joined  by  her  husband,  William 
Hadley,  made  and  executed  to  tbe  Double-O 
Oil  &  Oas  Company  a  certain  oU  and  gas  lease, 
covering  the  toUovrlng  described  lands,  to  wit; 
The  northeast  quarter  of  section  9.  township  14 
north,  range  14  east  (amongst  other  lands)  In 
Okmulgee  county,  Oklahoma. 

"Whereas,  since  the  execution  of  said  lease 
the  above-described  tract  of  land  has  been  by 
the  said  Ella  Hadley  and  WiUiam  Hadley  deed- 
'  ed  in  fee  to  the  undersigned: 

"Now  therefore,  know  all  men  by  these  pres- 
ents, that  we,  MiUie  FMitt  and  T.  J.  Ffetitt, 
ber  husband,  for  and  In  consideration  of  tiie 
sum  of  one  dollar,  and  otber  valuaUe  consider- 
ations, tbe  receipt  of  an  of  wbich  is  hereby  ac- 
knowledged, hereby  ratify  and  confirm  said  oO 
and  gas  lease,  and  agree  that  same  may  be  ex- 
tended for  a  period  of  sixty  days  from  this  date 
upon  tbe  following  condition;  that  tbe  said 
Donble-O  OU  A  Gas  Company,  its  successors 
or  assigns,  shall  within  thirty  days  from  this 
date  conunence  the  drilling  of  a  well  for  oO  ^nd 
gas  upon  the  land  and  premises  herein  describ- 
ed and  disll  cmnplete  the  same  within  rixty 
days  from  this  date,  and  failing  to  find  oil  or 
gas  in  paying  quantities  shall  within  six  months 
thereafter  surrender  said  lease  and  shall  de- 
liver to  the  said  BJillie  Petitt  and  T.  J,  Petitt 
a  good  and  sufficient  release  of  said  oil  and  gaa 
lease. 

"The  Double-O  Oil  Company  further  agrees 
to  furnish  releases  to  the  said  Millie  Petitt  and 
T.  J.  Petitt  from  sny  parties  to  whom  they 
may  have  assigned  any  interest  in  and  to  the 
above  mentioned  lease,  should  they  tail  to  de- 
velop oil  and  gas  in  the  time  mentioned  above. 

'"Witness  oar  hands  and  seals  this  SOtb  day 
of  December,  1»13.  Millie  Petitt.  C.  J.  Petitt 
Double-O  Oil  &  Gas  Company,  by  H.  B.  Stan- 
ford, President   [Corporate  SeaL] 

"Attest:  Hsrry  0.  Devinna,  Seerataiy." 

The  Donble-O  Oil  ft  Oas  Company,  aa  a 
partner  of  its  several  assignees,  after  pro- 
curing the  above  a^vement  entered  upon 
said  premises,  In  pursuance  thereof  In  Jan- 
uary m  February,  1914.  and  drilled  a  dry 
hole  upon  the  Millie  Petltt  allotment,  and 
thereafter  moved  ciB  all  their  waring,  ma- 
cbinery.  property,  and  ^ect^  and  no  further 
efforts  were  made  to  develop  thla  altotmont 
for  oil  or  gas  from  that  time  until  after  the 
oonunenoemoit  of  this  action  (Fetaruarj  27, 
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1917),  and  no  nleMe  wu  tarnished  u  was 

therein  agreed. 

In  August.  1016,  Ulllle  Petltt,  and  ber  bos- 
band,  O.  J,  Petitt,  executed  and  delivered  to 
Spencer  Adams,  one  of  tbe  plaintiffs  In  error, 
an  oil  and  gas  lease,  which  lease  is  still  In 
force  and  effect. 

After  H.  E.  P.  Stanford  and  his  partners 
in  this  lease  bad  drilled  a  dry  bole  on  the 
Millie  Petitt  allotment  and  had  wholly  aban- 
doned tbe  lease,  Hr.  Stanford  secured  from 
Qie  several  partners  asslpunents  of  their  in- 
twests,  and  organized  the  Hadley  Oil  Com- 
pany, of  which  be  was  secretary,  and  after- 
wards Qadley  Oil  Company  through  W.  Lusk 
as  pre^dent,  and  H.  E.  P.  Stanford  as  secre- 
tary, on  Febmaiy  S,  3JB17,  assigned  tbe  Ella 
HaiUey  lease  to  the  defendant  In  error  W.  Bi. 
Sunday,  whldi  ms  long  after  Oie  Spencer 
Adams  lease  was  reocffded,  and  of  which 
lease  tbey  had  fall  notice  and  knowledge. 

That  said  DoDble-O  (Ml  Company,  and  tta 
partners,  in  said  Ella  Hadl^  lease,  wboUy 
abandoned  said  lease  and  said  allotment  In 
1914,  and  said  aband<aiment  contlnned  during 
1914, 1915,  and  1910,  and  until  ttie  commence- 
ment of  this  action  In  1917.  and  during  aU  of 
said  ttme  no  efforts  were  nutde  by  any  of 
them  to  derelop  this  property  for  oil  or  gas. 

Ko  on  or  gas  was  produced  hi  paying  quan- 
tities or  at  all,  them,  and  no  delay  money 
was  paid  by  them  or  inrorided  for  In  the 
lease;  the  sole  and  only  con^deratlon  for 
this  lease  being  tbe  dUlgmt  and  prompt  de- 
velopment of  this  land  tot  oU  and  gas  w  ei- 
ther of  them. 

Some  time  in  the  summer  of  1914  a  gas 
well  was  drilled  in  on  the  BHa  Hadley  al- 
lotmoit,  and  H.  E.  P.  Stanford  paid  tbe 
first  gas  royalty  to  William  Hadley,  who  con- 
trolled the  EUa  Hadley  lease,  Millie's  allot- 
ment thai  standing  In  the  name  of  Millie 
Petitt  1^  reconveyance.  Millie  receiving  no 
part  of  said  first  gas  royalty,  .she  accepted 
$142.8B  sott  ber  for  1915  by  mistake'  believ- 
ing, as  she  testlfled,  that  it  was  from  ber 
mother's  estate.  Later  W.  B.  Sunday,  In 
1917,  mailed  MlUle  Petitt,  who  was  stiU  In 
Texas,  a  cbeck  for  gas  n^alty,  and  she  hav- 
ing learned  that  no  gas  was  being  produced 
from  her  land,  returned  this  chedi;  and  at 
the  trial  counsel  for  Sunday  contended  that 
acceptance  of  the  first  diecic  constltated  an 
estoppel  to  dedare  a  forftiture  of  the  lease 
by  Millie  Petitt 

Millie  Petitt  donanded  •  surrender  and 
release  of  said  oil  and  gas  lease  on  August 
17.  1910,  but  no  release  was  made,  and  on 
.  February  3,  1917,  the  lease  was  assigned  by 
the  Hadley  Oil  Company  to  the  defendant 
W.  £7.  Sunday,  who  took  the  same  with  full 
knowledge  of  the  Spencer  Adams  lease,  and 
he  BO  testified. 

A  brief  summary  of  tbe  record  discloses 
tliat  MilUe  Petitt,  n^  Stephens,  attained 
her  majority  on  September  4,  1912,  and  on 
September  28,  1912,  conveyed  ber  allotment 


to  her  mother.  Ella  Oidl^,  to  be  held  by  her 
mother  In  trust;  as  she  and  her  mother  testi- 
fied, to  be  relieved  from  annoyance  tram  par- 
ties seeking  to  cheat  ber  out  of  lier  land. 

On  October  17,  1912,  Ella  Hadley.  loined 
by  her  husband,  Wnt.  Hadley,  executed  the 
oil  and  gas  lease  invidved  to  the  Dooble-O 
Oil  &  Gas  Ctmipany.  and  on  {December  10, 
1912,  EUa  Hadley,  Joined  by  her  hudiand, 
Wm.  Hadley.  reconveyed  to  Millie  Petitt  her 
allotment ;  the  same  b^ng  the  land  involved 
in  this  Utigatlon. 

The  test  well  on  tbe  Willie  Steph^  tract 
was  commenced  In  February,  191S,  and  com* 
pleted  &brch  St.  1913,  the  same  being  plug- 
ged and  the  premises  abandoned,  and  no  tm- 
ther  devdc^mient  was  bad  on  the  same. 

The  ratification  agreement  made  by  IDUIs 
Petitt,  Joined  by  her  husband,  to  Qie  Doubte- 
O  Oil  &  Gas  Company,  was  made  on  Decen- 
ber  80, 1918,  the  sole  consideration  being  that 
a  well  upon  her  allotment  was  to  be  begun 
In  SO  days  and  to  be  completed  In  00  days 
from  that  date,  and  CaUing  to  find  oil  or  gas 
In  paying  quantities  duU  wlUiln  0  mmiths 
thereaf^  surrender  said  lease,  uid  shall 
deliver  to  the  said  MilUe  Petitt  and  T.  J. 
Petitt  a  good  and  sufficient  release  of  said 
oil  and  gas  lease  from  the  DoublfrO  Oil  Com- 
pany, and  from  any  parties  to  whom  they 
may  have  assigned  any  Interest  In  said  lease, 
should  they  fall  to  develop  oil  and  gas  to  the 
time  mentioned. 

In  January  or  February.  1014,  the  well 
vnis  drilled  upon  Hlllle  Petitfs  land,  and  the 
same  was  a  dry  hole,  whereupon  tlie  pronis* 
es  were  abandoned  by  the  DoubIe-0  Oil 
Company,  and  no  forOier  derolopment  of  aay 
kind  or  Character  was  made  1^  It  w  Its  is- 
signs  thereafter. 

-  On  August  2,  1010.  Millie  Petitt.  Joined  by 
her  husband,  executed  an  oil  and  gas  tease 
upon  her  allotmoit  to  the  plaintiff  Spencw 
Adams,  which  was  filed  and  recorded  on  tbe 
said  date,  and  on  August  18.  1010.  Millie 
Petitt  and  T.  J.  Petitt  made  a  written  de- 
mand upon  the  Double-0  Oil  Company  for  a 
release  of  Its  lease  upon  tbe  premlso,  wUdi 
dranand  was  nvrer  complied  with, 

Millie  Petitt  testified  that  she  first  learned 
that  her  mother  had  leased  ber  allotment  to 
the  Donble-O  Oil  Company  about  2  or  i 
m<Hiths  after  her  mother  had  reconveyed  ta 
her,  ber  allotment  This  testimony  was  not 
disputed.  On  February  3,  1917,  the  Hadley 
Oil  Company  assigned  the  lease  in  contnh 
versy  to  the  defendant  W.  B.  Sunday.  Kr. 
Sunday  testified  that  be  inspected  the  prem- 
ises and  that  the  dry  bole  was  aU  tbe  den^- 
opmeot  that  was  upon  the  same,  and  was  lU 
the  development  that  had  been  made  npim 
the  premises  prior  to  the  InsUtntiim  of  thli 
suit;  that  he  knew  of  tbe  Spenoer  Adinu 
lease  at  tbe  time  he  took  his  asslgmooit; 
that  tbe  same  was  shown  In  the  abstracf; 
that  he  had  never  at  any  time  seen  or  talk- 
ed vrltb  MiUie  Petltt,  and  that  be  relied  op- 
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on  his  Inspection  of  the  premises  and  what 
the  assignors  of  the  lease  had  totd  him,  that 
It  was  a  good  lease,  and  that  he  understood 
that  Millie  Petitt  had  been  paid  one  year's 
rental  npoD  the  same ;  that  he  took  the  lease 
and  deposited  It  in  the  depository  tHtnk  to 
the  credit  of  MUUe  Petitt,  $166.67  which  he 
estimated  to  be  the  amount  due  her  of  the 
$250  provided  In  the  lease  that  was  to  be  paid 
for  a  producing  gas  well;  that  be  knew  the 
gas  well  was  not  upon  the  Millie  Petitt  land, 
bat  was  upon  the  Ella  Hadley  tract. 

The  assignment  of  the  lease  to  the  Hadley 
Oil  Company  by  the  Double-0  Oil  Company 
was  on  April  9,  1914,  and  as  to  Its  assigns, 
in  July  lOlS,  which  was  subsequent  to  the 
drilling  of  thb  dry  hole  on  the  land  of  Millie 
Petitt. 

Mr.  Stanford  testified  that  he  secured 
these  assignments  to  the  Hadley  Oil  Com- 
pany, and  that  he  was  secretary  of  the  com- 
pany, and  all  th^i  was  done  subsequent  to 
the  extension  agreement  contract  between 
SaiUe  Petitt  and  Double.©  Oil  Company, 
which  was  also  procured  by  Stanford,  which 
agreonent  was  on  ^ate  of  December  SO,  1913, 
and  which  shows  conclusively  that  the  Had- 
ley Oil  Company  took  the  lease  with  the 
knowledge  of  the  extension  agreement,  and 
that  under  the  same  the  dry  hole  on  the  Mil- 
lie Petitt  aUotment  had  been  drilled,  and 
that  therefore  under  the  terms  of  the  agree- 
ment an  rights  accruing  thereunder  in  favor 
of  the  Doub1e-0  Oil  Company  and  the  Had- 
ley OJl  Company  had  exjdred  by  the  express 
limitation  contained  in  the  contract. 

The  Hadley  Oil  Company  had  abandoned 
this  lease,  was  not  in  the  possession  of  the 
same,  and  had  no  rights  therein  on  August 
2, 1916.  when  Millie  Petitt  executed  the  lease 
to  Spencer  Adams,  which  lease  was  filed  and 
recorded  August  2.  1016,  and  that  the  Had- 
ley Company  had  no  right  to  assign  said 
lease  on  February  2,  1917,  to  the  defendant 
W.  E.  Sunday,  all  of  which  was  knowa  op 
could  have  been  known  by  the  said  W.  B. 
Sunday  by  the  exerdse  of  proper  diligence 
on  his  part. 

Under  the  facts  disclosed  by  the  record, 
the  contract  of  December  SO.  1913,  terminates 
the  rights  of  the  parties  to  this  litigation, 
and  the  contract  Is  sudi  a  contract  as  the 
CMitracttng  parties  had  the  right  to  make 
under  the  law,  and  the  same  Is  plain  and 
unambiguous.  The  object  of  tlils  contract 
was  clearly  expressed  in  the  instrument; 
Qiat  Is  to  say.  It  was  a  ratification  of  the 
lease  of  November  17.  1912,  In  its  entirety 
as  to  this  tract  at  land,  IncludiDg  the  provi- 
skms  that — 

"A  faflnre  te  commence  and  complete  said 
first  or  test  well  on  said  southeast  quarter  of 
section  nine  shall  render  tUs  lease  absolutely 
uU  and  void." 

The  terms  of  Its  duratlm  Is  expressly  fixed 
therein,  which  was  "that  same  may  ba  ex- 


tended for  a  period  of  sixty  days  from  this 
date  upon  the  following  conditions,  that  the 
said  DoubIe-0  Oil  Company,  its  successors 
or  assigns,  shall  within  thirty  days  from  this 
date  commence  the  drilling  of  a  well  for  oil 
and  gas  upon  the  land  and  premises  herein 
described  In  thirty  days,  and  shall  complete 
the  same  within  sixty  days  from  this  date," 
which  was  done,  but  nothing  more,  and  "fail* 
lug  to  find  oil  or  gas  in  paying  quantities,*' 
which  actually  happened,  "shall  within  ^ 
months  thereafter  surrender  said  lease  and 
shall  deUver  to  the  said  MiUle  PeUtt  and  T. 
J.  Petitt  a  good  and  sufBdeiit  release  of  said 
oil  and  gas  lease." 

We  think  this  case  comes  clearly  within 
the  rule  announced  by  the  court  In  the 'case 
of  Garfield  Oil  Co.  v.  Champlln  et  al.,  78 
Okl.  92,  189  Pae.  516,  where,  In  the  fourth 
and  seventh  syllabi  thereof,  the  ooort  lald: 

"Where  an  oil  and  gai  lease  expressly  pro- 
vides that  rights  of  partdes  shall  terminate  it  no 
well  be  drilled  within  a  fixed  period,  unless  the 
lessee  on  or  before  that  date,  shall  pay  or  ten- 
der to  the  lessor  a  fixed  sum,  Ume  is  of  the  es- 
sence  of  the  contract." 

"Here  Ignorance  of  the  contents  of  a  leaps  by 
one  who  becomes  a  party  thereto  la  not  suffi- 
cient to  excuse  noncompUance  therewith.  The 
lessee  Is  botmd  by  its  terma,  and  where,  under 
the  terms  of  and  'QiilesB'  lease,  the  lease  ter- 
minated if  a  well  was  not  completed  in  six 
months  from  the  date  thereof,  or  rentals  paid 
as  therein  provided,  the  failure  to  complete  a 
well,  or  pay  the  rentals  within  the  time  stipu- 
lated, automatically  terminated  the  lease." 

Such  was  the  holding  of  this  court  In  the 
case  of  Northwestern  Oil  &  Gas  Co.  v.  Bran- 
Ine,  175  Pac.  533,  3  A.  L.  R.  344;  Curtis  v. 
Harris  et  aL,  76  Okl.  226,  184  Pac.  674;  New 
State  Oil  &  Gas  Co.  v.  Dunn  et  al.,  75  Okl. 
141,  182  Pac.  514. 

The  leases  in  the  cases  dted  provided  for 
the  extension  thereof  by  the  payment  of  the 
rentals  as  stipulated  therein,  but  this  contract 
has  no  such  provision,  but  provided  for  Hie 
development  and  production  of  oil  and  gas  in 
paying  quantities  within  a  fixed  period, 
which  provision  was  not  complied  with  by 
the  lessee  or  Its  assigns ;  hence  for  that  rea- 
s<m  the  lease  automatically  terminated  with 
the  expiration  of  the  time  fixed  to  wit,  Biz 
months  from  the  date  thereof. 

The  Double-0  Oil  Company  further  agrees 
to  furnish  releases  to  the  said  Millie  Petitt 
and  T.  J.  Petitt  from  any  parties  to  whom 
they  may  have  assigned  any  interest  In  and 
to  the  above-mentioned  lease,  diould  they 
fail  to  develop  oil  and  gas  In  the  time  men- 
tioned above." 

These  provisions  must  be  read  Into  the  at* 
tension  agreement  and,  when  done,  the  evi- 
dence  shows  that  the  lease  as  to  this  tract 
of  land  automatically  terminated  at  the  end 
of  six  months  from  the  date  of  the  extension 
agreement 

From  an  examination  of  the  wttre  record 
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we  find  that  the  flndlngs  and  condnslona  of  i 
the  trial  court  "that  the  development  In  this 
territory  was  pursued  with  diligence,  and 
more  go  than  would  be  expected  In  districts 

this  kind  as  shown  by  the  testimcmy  as 
to  the  derdtqanoit  of  the  snrromidlng  conn- 
try  Uut  existed  at  that  time.  The  court  fur- 
ther finds  that  HHUe  Fetitt,  by  reason  of  the 
accepted  gas  rentals,  is  estopped  to  claim 
anything  under  and  by  virtue  ot  thla  tease" 
—are  deariy  agiUnst  the  v^ght  of  the  evi- 
dence, because  the  evidence  dlsdoses  that 
the  defendants  tailed  to  continue  devdopment 
after  drilling  a  dry  hnAa  on  Oie  Millie  Petitt 
anotmeot  in  March.  1914,  while  the  snr* 
Toundlpg  country  was  being  actively  devel- 
oped by  others. 

Mr.  W.  B.  Vincent  testified  that  he  lived 
in  section  10  in  1012.  1B13,  1014.  1015.  and 
1016.  and  that  there  was  induction  In  sec- 
tioo  12  in  1914,  and  quite  a  lot  of  productlf« 
in  section  10  In  1015  and  1016.  and  that  a 
number  of  wells  were  brought  in,  in  section 
13  and  20l 

His  testimony  was  corroborated  by  the 
record  of  the  Corporation  ConunlsslcHi, 
which  diowed  In  1915  and  1016  there  were 
19  or  20  wells  production  in  section  10  alone, 
and  in  sections  4.  15,  20.  and  20  there  were 
a  number  of  wells  prodndng  in  1015  and 
1016.  but  during  all  of  this  time  the  defoid- 
uits  made  no  attempt  to  forther  develop  t3ie 
Hniie  PeUtt  allotment  Hence  we  say  that 
the  court's  finding  that  devti<q;miait  waa 
pursued  witili  diligence  is  not  siqvorted  by 
Qie  evidence,  and  as  hereinbefore  stated  the 
Spencer  Adams  lease  was  dated  August  2, 
1016,  and  that  the  defendant  W.  B.  Sunday, 
with  notice  of  the  same,  acquired  hlfl  assign- 
ment from  the  Hadley  Company  February 
S,  1017.  Under  the  terms  of  this  contract, 
development  was  Immaterial  so  long  as  oil 
and  gas  was  not  found  within  six  months. 

The  evidence  further  discloses  that  the 
plalntlfC  Millie  -Petitt  Ignored  the  Bila  Had- 
1^  lease,  the  fitcts  b^i^  that  she  executed 
the  ratlflcatiwi  agreement  Decemba  30, 1913, 
and  that  on  the  drilling  and  completJon  of 
tbe  dry  hole  on  her  allotment  in  this  agree- 
ment  within  60  days,  and  tbe  abandonment 
of  the  leased  premises  by  the  defendants, 
and  tbe  failure  (tf  the  defendants  to  execute 
a  release  within  six  months,  on,  to  wit.  Au- 
gust 2,  lOie.  she  executed  a  lease  to  Spencer 
Adams,  and  thereafter  in  tbe  same  month 
served  a  written  notice  and  demand  upon  the 
Double-0  Oil  Company  to  execute  such  re- 
lease and  the  return  thereafter  to  the  defend- 
ant W.  E.  Suinday,  of  tbe  $166.67  when  she 
ascertained  that  tbe  same  was  fntoided  for 
rratal  upon  the  gas  wdl  drilled  upon  her  al- 
lotment, and  she  testified  that  she  accepted 
the  $142^  sent  her  for  rentals  uptm  the  gas 
w^  tivoa  ber  mother's  allotment  the  year 
1015  through  a  mistaken  beli^  that  the  same 
ma  from  her  mother's  estate,  which  testi- 


mcmy was  not  disputed.  In  this  dtuatlon  we 
think  she  was  not  estopped  from  maintaining 
this  action,  and  that  tbe  finding  of  the  court 
that  she  was  estopped  from  maintaining 
this  action  Is  not  supported  by  tbe  evidence 
and  is  clearly  against  the  weight  thereof. 

The  plaintiff  In  error's  first  asstgnment  ct 
error  Is  as  follows: 

rrhat  ae-  court  erred  In  rendering  jndgmait 
in  favor  of  the  defendant  in  error  and  aEainit 
the  plaintiff  in  error,  for  the  reason  that  the 
same  Is  not  snstained  by  suffident  evidence  and 
is  cODtrary  to  law.  and  is  in  direct  conflict  with 
the  e^denee  in  tbe  cas«^  to  all  of  which  tlM 
plaintiff  in  error  eraMpted  at  tiie  time." 

For  the  reasons  stated  and  bi  view  of  ttt 
authorities  dted,  we  are  of  the  opinion  that 
this  assignment  of  error  should  be  sustained. 
It  Is  therefore  ordered  that  the  Judgment  of 
the  trial  court  be  reversed,  and  that  judg- 
ment be  herein  entered  in  Ulyot  of  the  plafai- 
Uffs  for  the  cancellation  of  the  lease  of  Oc- 
tober 17,  1912.  as  to  her  allotmoit,  and  that 
an  accounting  be  bad  between  the  partlea, 
and  the  cause  remanded,  with  directions  to 
the  trial  court  to  take  ifurther  proceedlugi 
herein  In  accordance  with  the  views  herein 
ei^ressed. 


(82  Okl.  U4) 

CHICAGO,  R.  I.  A  P.  RY.  CO.  V.  BURKE. 
(New  10064.) 

(Snprcne  Conrt  of  OUahoma.  Ifay  SI,  192L) 

(SyOahuM  hp  th9  €ourt.) 

1.  Raltroads  «s9t7  —  Claln  ageat  sio  settle 
claims  for  tfamaget.. 

Tbe  idalm  agent  of  a  railway  company  has 
authority  to  make  settlement  on  daims  for 
damages  against  Us  company. 

2.  Railroads  ^17— Claim  agent's  prsnlM  ts 
pay  damages  to  oonslgme  binding. 

Sucb  daim  agent  may  bind  his  company  by 
a  promise  to  a  consignee  of  freight  that  if  ths 
consignee  wili  accept  tbe  goods  and  pot  in  fail 
daim  for  damages,  such  damage  as  baa  beea 
actually  sustained  by  reason  of  the  bad  condi- 
tion of  the  goods  so  shipped  will  be  allowed  hj 
him  as  against  his  company, 

3.  Compromise  and  settlement  «=>6 (2)  —Car- 
rier accepts  liability  where  It  delivers  tfaa- 
aged  goods  under  daim  agestfs  premise  ti 
consignee  to  settle. 

When  a  shipment  of  frdght  arrives  at  its 
destination  In  bad  condition,  end  tbe  railway 
company  by  authority  from  its  daim  agent  in- 
dacee  the  consignee  to  accept  the  goods  in  their 
damaged  condition  OQ  the  promise  that  his  daim 
for  actual  damages  will  be  settled  on  its  meriti, 
the  railway  company  therdv  accepts  the  hs- 
bOUy,  and  is  bound  to  the  consipiee  to  par 
whatever  actual  loss  he  may  snstain  by  leasoa 
of  the  damaged  condition  of  tbe  goods. 
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4.  Carrim  «s»l3l— Evldeave  as  to  eoidltioi  i 
•f  goods  at  tlmo  of  tblpMMt  hold  properly  | 
excluded,  where  raHwi^  has  proaleed  to  ptgf 
aotnal  daaagee. 

When  a  peraon  pnrchaaei  from  other  par- 
ties a  consignment  of  goods  vUdi  are  bj  the 
Ballwar  Company  derignated  as  perishahle 
freight  and  sadi  goods  arrive  at  their  destina- 
tion in  bad  condition,  aod  the  only  issues  pre- 
soited  by  the  bill  of  parttenlars  are  the  defend- 
ant's promise  to  pay  whatever  damage  was 
aetnallT  eustained  by  reason  of  the  damaged 
condition  of  the  goods  and  the  amoont  of  such 
damage,  it  is  not  error  to  exclude  evidence  of- 
fered by  the  defendant  tending  to  prove  the 
condition  of  the  goods  at  the  time  of  ahipment, 
or  at  the  time  the  goods  were  received  on  its 
carrying  fines. 

Appeal  from  Saperlor  Court,  Pottamtmile 
County;  Leander  O.  Pitman,  Judge. 

Action  by  It.  3.  Burke  against  the  Chicago, 
Rock  Island  &  Padflc  Railway  Company  for 
damages  to  a  shipment  of  freU^t  Judg- 
ment for  plaintiff,  and  defendant  appeal*. 
Affirmed. 

C.  O.  Blake,  of  Bt  Reno,  Abemathy  & 
Howell,  of  Shawnee,  W.  R.  Bleakmore,  of 
Oklaboma  aty,  and  R.  A.  Tolbert,  and  Roy 
St  Lewii^  both  of  El  RoiOh  tor  plalnOff  In 
enor. 

Goode  k  Dierker,  of  Shawnee^  for  detteid- 
ant  In  error. 

UII/LKR,  J.  This  action  was  commenced 
In  tbe  Justice  court  of  D.  P.  Sparks,  a  justice 
of  tbe  peace  of  Shawnee  township  In  Potta- 
watomie county  by  R.  J,  Burke  against  the 
Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany, a  corporation,  to  recover  damages  sus- 
tained by  reason  of  two  cars  of  potatoes  that 
were  shipped  to  tbe  plalntifF,  and  which  ar- 
rived In  bad  coDdttlon.  The  defendant  rail- 
way company  was  a  connecting  carrier,  and 
delivered  the  potatoes  at  their  destination. 
Judgment  was  taken  by  default  In  the  jus- 
tice court,  and  tbe  defendant  acq>ealed  to  the 
superior  court  of  Pottawatomie  county.  The 
case  was  tried  to  a  Jury,  which  resulted  In 
a  veMict  In  favor  of  tbe  plaintiff  for  |50,  and 
Judgment  was  rendered  against  the  defend- 
ant on  the  verdict.  Tbe  defendant  filed  Its 
motion  for  a  new  trial,  whidi  was  overruled, 
and  perfected  this  appeal.  For  convenience 
the  parties  will  be  referred  to  as  they  ap- 
peared In  the  court  below. 

The  railway  company  complains  that  tbe 
trial  court  erred  In  overruling  Its  motions 
for  a  new  trial,  and  then  sets  up  three  spedfl- 
catlons  of  error  as  follows: 

(1)  Its  demurrer  to  the  evidence  should 
have  been  sostained. 

(2)  It  Aonld  have  been  permitted  to  prove, 
as  It  attempted,  that  any  injury  to  the  ship- 
ments In  question  occurred  befcve  same  were 
received  by  it,  and  to  ia«sait  iti  theory  In 
other  resvecta. 
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(3)  The  Jury  should  have  been  Instructed 
to  return  a  verdict  for  defendant,  as  regueat' 
ed  by  It. 

There  is  very  little  dilute  about  the  facts 
in  this  case.  The  potatoes  were  purdiased  by 
the  plaintiff  of  D.  E.  Ryan  A  Co.,  Jobbers, 
Minneapolis,  Minn.,  and  shipped  on  or  about 
December  4.  1914.  The  bill  of  particulars 
alleges  that  when  tbe  cars  of  potatoes  arrived 
at  Shawnee,  be  ezAmined  their  cmdltlon,  and 
found  some  of  them  were  frozen.  That  the 
potatoes  In  ^e  sacks  would  have  to  be  sort- 
ed, and  be  refused  to  receive  the  potatoes, 
and  wired  D.  E.  Ryan  &  Co.  to  this  effect, 
<^erlng,  however,  that  If  they  would  stadd 
9100  damage  he  would  accept  the  potatoes. 
While  these  negotiations  were  In  progress, 
T.  J.  Amos,  agent  of  the  defendant  at  Shaw- 
nee, called  the  plaintiff  over  tbe  (eleidKme, 
and  told  him  he  had  a  wire  from  the  railway 
company's  claim  agent,  asking  him  to  accept 
the  two  cars  of  potatoes,  .put  Id  his  claim, 
and  the  company  would  allow  whatever  the 
damage  amounted  to.  Relying  upon  this 
statement  of  the  agent,  the  plaintiff  accepted 
the  potatoes,  had  tbem  sorted,  kept  a  strict 
account  of  the  damaged  potatoes  and  the  ex< 
penses  of  sorting  them.  That  these  items  of 
damage  amounted  to  (118.40. 

[41  The  defendant  did  not  file  a  bill  of  par- 
ticulars either  in  the  justice  court  or  In  the 
superior  court.  It  therefore  dalms  that  on 
the  trial  of  the  case  It  had  a  right  to  set  up 
any  defense  it  might  have.  It  offered  to 
prove  that  the  potatoes  were  In  no  worse  con- 
dition when  delivered  to  the  plaintiff  than 
when  it  received  the  potatoes  from  tbe  other 
carrying  line,  or  when  tbe  potatoes  were 
loaded  in  Minnesota.  This  evidence  was  ob- 
jected to,  and  the  objection  sustained.  ThiB 
was  neither  an  issue  nor  a  defense  In  the  case. 
Tbe  c»ly  Issues  presented  by  the  petition 
was  whether  or  not  the  agent  had  promised 
that  the  railway  company  would  be  respon- 
sible for  the  actual  damages  sustained,  and 
whether  or  not  this  promise  was  binding  on 
the  company,  and  the  amount  of  the  damages. 
The  trial  court  did  not  commit  error  in  ex- 
cluding tbe  proffered  testimony. 

The  ronainlng  specifications  of  error  Nos. 
1  aod  3,  that  defendant's  demurrer  to  the 
evtd^ce  should  have  been  sustained,  and  the 
jury  should  have  l>e^  instructed  to  return  a 
verdict  for  defendant  as  requested  by  It,  win 
be  considered  together.  This  goes  to  the 
question  of  liability  under  the  alleged 
promise. 

The  defendant  placed  Its  agent,  Mr.  Amos, 
on  the  stand.  He  testified  that  he  did  not 
have  authority  to  make  settlement  where  the 
amount  of  damage  exceeded  $60,  and  in  no 
case  did  he  have  authority  to  make  settle- 
ment on  claims  for  damage  to  live  sto<^  or 
perishable  freight;  that  all  such  cdalms  for 
damages  had  to  be  presented  to  the  datm 
ag«t   Defendant  then  dtea  a  large  Uat  of 
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auttunltiefl  to  the  effect  Oiat  the  local  sta- 
tion agaits  cannot  bind  their  companies  bf 
any  pnmiise  such  Rgeat  may  make  to  settle 
damage  claims  against  the  company.  These 
authorities  have  no  application  here,  and  we 
are  not  expressing  any  <vlnloD  as  to  t2ie  ex- 
tent the  company  might  be  lUhle  for  the 
promises  ct  Its  local  agmt. 

The  ^alnttff  testified  that  he  ceased  the 
n^tlatkms  with  Ryan  tc  Co.  aft»  bdng 
assared  by  the  agent  that  the  claim  agmt  aC 
the  defendant  company  would  allow  Us  claim 
for  damagea  He  testified  that  the  agent 
Amos  told  him  he  had  a  wire  from  the  daim 
agent,  asking  him  to  receive  the  potatoes, 
and  that  the  claim  agmt  would  allow  his 
claim  tor  damages.  He  aftmrards  went  to 
Amos,  and  was  given  a  copy  of  the  wire,  and 
this  was  pffered  in  evidence  as  plaintiff's  Ex- 
hibit D,  and  reads  as  ftrtlows: 

TlsintUTs  IfaEhiblt  D. 

"CJhlcago,  m,  Dec  17,  1914. 
"Agent,  Shawnee,  Okla.  Wire  16th,  MKT 
8229  spads  advise  date  car  arrived  Consignees 
should  accept  and  file  claim  for  actasl  damages 
wfaidi  will  be  settled  on  Us  merits  advise.  B. 
0.  48820.  W.  O.  Banger. 

'•225  WT' 

While  thia  wire  only  refers  to  (me  car  of 
potatoes.  plalntUTs  eonversaUon  with  the 
agent  referred  to  each  of  the  cars  and  from 
his  testimcoy  It  is  dear  he  understood  both 
cars  were  to  be  adjusted  on  the  same  basis. 
However,  th«re  Is  evidence  tending  to  prove 
the  damage  sustained  on  the  car  specifled  in 
the  wire  amounted  to  $62.40,  which  was  In 
excess  of  the  amount  of  damage  allowed  by 
the  jury. 

[1, 2]  There  Is  no  question  but  what  the 
claim  agent  had  authmity  to  bind  his  com- 
pany In  tlw  settlement  of  this  dolra.  The 
plahitlff  was  not  relying  upon  the  authority 
of  Amos  as  local  agent,  but  upon  the  state- 
ment made  by  the  local  agmt  that  he  had  a 
wire  from  the  claim  agent  that  the  dalm 
agent  would  allow  it  This  was  corroborated 
by  the  tel^am.  Under  this  state  of  facts, 
the  company  was  bound  by  ttte  promise  of  its 
datm  H^eat,  and  the  only  other  question  for 
the  Jury  to  determine  was  the  amount  of 
damage  the  plaintiff  had  sustained.  Under 
the  evidence  we  cannot  understand  why  the 
Jury  limited  the  amount  of  recovery  to  fSO, 
unlera  It  proceeded  under  the  erroneous  die- 
ory  that  as  on^  «ie  car  was  specifled  in  the 
telegram,'  ttte  defendant  company  would  not 
be  liable  fOr  damages  sustained  to  the  othm 
car  of  potatoes.  However,  plaintiff  did  not 
file  a  cross-petitlMi  in  emn-,  or  croes-appeaL 
There  was  evidence  tending  to  suK^rt  the 
verdict  of  the  Jury  on  all  the  Issues  presented. 

[1]  It  is  suggested  the  defmdant  coat- 
pany  that  there  Is  no  consideration  for  this 
pnmlB^  but  this  is  not  Bmlonsly  cmtended 


for,  and.  If  it  wa^,  there  would  be  no  noerit 
in  such  a  contention.  The  plaintiff  under 
this  promise  accepted  the  potatoes,  and  re- 
lieved the  railway  company  from  any  turtha 
duty  to  care  for  them  or  liability  that  might 
occur  by  freezing  or  otherwise^  and  this  was 
sufficient  cmslderatlon  to  soroort  the 
promise. 

The  Judgmmt  of  the  trial  court  Is  afflrmed. 
HARBISON,    a     X,     and  JOHNSON, 

McNsau^  m/nsQ,  una  kionnaueib,  sj^ 

conoir. 


H0DQE8  V.  STATE.    (Ne.  A-3SB5.) 

(Oriminal  Court  of  Appeals  of  Oklahoma.  Jom 
10,  1921.) 

(Bi/Hahu*  hv  ih«  Omtrt.) 

Crimlaal  law  «»l  131  <4)— Where  oonvlet  hai 
aooepted  parole  pending  appeali  appeal  win 

be  dismissed  as  alMadosed. 

When  an  appeal  from  a  Jadgmeot  of  con- 
viction is  pendiiig  In  this  conrt,  and  the  appel- 
lant is  granted  a  parole  and  accepts  the  same, 
and  the  fact  that  a  parole  has  been  granted  and 
accepted  is  bronght  to  the  attention  of  this 
court,  the  appeal  will  be  dismissed  as  having 
been  abandoned. 

Appeal  from  District  Court,  Oklahonta 
Oountv;  Oeo.  W.  Clark,  Judge. 

Joe  Collins  Hodges  was  convicted  of  lar- 
ceny of  an  automobile,  and  he  appeals.  Ap> 
peal  dismissed,  and  cause  remanded. 

Prulett.  Snl^  ft  Patterson,  of  Oklahoma 
City,  for  plaintiff  in  error. 

The  Attorney  General  and  W.  0.  Hall, 
Asst  Atty,  Gen,,  fn  tlu  State. 

DOYLB.  P.  J.  On  Hay  22,  1918,  an  In* 
formation  was  filed  In  the  district  coort  of 
Oklabwna  county,  charging  appelant,  Joe 
Collins  Hodges,  alias  Joe  Collins,  and  Alford 
Lester  A'Day,  alias  AlfOrd  Woltm,  wittt  the 
larcmy  of  <me  1918  model,  five-passmgtf 
Ford  automoMle,  of  the  value  of  fSOl,  the 
personal  prt^erty  of  the  Oklabuna  Focm 
Mortgage  CtKnpany,  a  ^vate  corpontiiHi. 

Upon  their  trial  appellant,  Joe  Collins 
Hodges,  was  found  guilty  and  his  pnnidi* 
ment  fixed  at  imprisonment  in  the  peniten- 
tiary for  the  term  of  two  years  and  six 
mmths.  From  the  Jndgmmt  rendered  No> 
vonber  80,  1918,  upon  such  conviction,  an 
appeal  was  takoi  by  filing. in  tlds  court  tm 
May  28,  1919,  a  petition  In  wrrar,  to  v^ildi 
was  attached  a  transcr^  of  tba  record 
proper. 

The  aw^lant  Is  not  represented  by  eono- 
sel  in  this  court,  and  no  brief  In  soppoct  of 
the  assignments  of  error  has  bem  filed. 
When  the  case  was  called  for  final  submis* 
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lion,  It  wu  saggeated  that  pending  the  detw 
mfaiatton  of  the  ac^peal,  on  December  24, 
1820,  the  GoTemor  had  granted  a  pardon  or 
parole  to  appelant,  which  was  by  him  ao- 
cepted,  and  that  the  appeal  had  been  aban- 
doned. 

It  haa  been  uniformly  held  by  this  court 
that  when  an  appeal  from  a  judgment  of  con- 
viction is  pending,  and  the  appellant  ap- 
plies for  a  pardim  or  parole,  and  the  same  Is 
granted  and  accepted  by  the  appellant,  and 
the  fact  that  the  same  has  been  granted  and 
accepted  is  brought  to  the  attention  of  this 
court,  the  appeal  will  be  dismissed  as  having 
been  abandtmed. 

The  appeal  herein  Is  therefore  dismiasedt 
and  the  cause  rananded  to  the  trial  court 

UAITSOM  ana  BBSSBY,  33^  concur. 


COPPEDQE  V.  STATE.  <N».  A-3597.) 

(Oiiniinal  Court  of  Appeals  d  Oklahoma. 
June  18, 1921.) 

(SyUdbia  hp  the  Court.) 

Hesilolde  «»2&5(3)— Evldesoe  sustaining  eoa- 
vletloB  ef  ■asslaashtsr  Is  first  degrM. 

In  a  proeecDtion  for  murder,  evidence  A«U 
to  anstain  a  conviction  of  manslaughter  in  the 
first  degree,  and  tbat  no  material  error  was 
eommitted  <m  the  triaL 

Appeal  from  District  Court,  Hoi^m  Oonn- 
ty;  Oeo.  O.  Onimp,  Judge. 

John  Copped  ge  was  convicted  of  man- 
slaughter in  the  flist  d^ree,  and  he  appeals. 
Afflnned. 

J.  Jj.  Skinner  and  An^  *  ElaU,  all  of 
H<ddaivUle,  for  plaintiff  Ui  error. 

8.  P.  Fre^ling.  Atty.  Gen.,  and  W.  €L  Hall, 
AasL  Atty.  Gen.,  for  the  SUte. 

DOYIM  P.  J-  On  November  18,  1019^  an 
Information  was  filed  in  the  district  court  of 
Hughes  county,  charging  appellant,  John 
Coppedge,  and  his  brother,  Will  Coppedge, 
Jointly,  with  the  crime  of  murder  for  having 
Ulled  one  Carl  Horrls  in  said  county  on  or 
about  the  4th  day  of  October,  191&  Appel- 
lant asked  and  was  given  a  separate  trial, 
which  resulted  in  his  conviction  of  man- 
slanghter  in  the  first  degree,  leaving  the 
punisbment  to  be  fixed  by  the  court  The 
motion  ft>r  a  new  trial  was  overruled,  and 
on  April  19,  1919,  the  court  rendered  Judg- 
ment  and  sentenced  appellant  to  imprison- 
ment  In  the  penitentiary  for  the  term  of  IS 
years.  From  the  Judgment  he  appeals.  The 
errors  asidgned  are: 

(1)  rVhat  the  court  erred  fat  ovwroUng  the 
motion  for  new  trlaL 


(2)  Tbat  the  verdict  of  Qm  Jury  was  con- 
trary to  law  and  the  evidence. 

Tbat  the  court  admitted  incompetent 
testimony  against  the  dtfendant  and  rejected 
MHnpetent  and  material  testimony  e^Bend 
the  defendant. 

(4)  That  the  court  erroneoosly  Instructed 
the  Jury. 

No  brief  has  been  filed  on  behalf  of  appel- 
lant, and  we  have  not  been  favored  with  an 
oral  argument  in  his  behalf;  however,  we 
have  carefully  examined  the  record  for  the 
allied  errors  upon  which  this  appeal  is 
based.  It  appears  that  the  parties  were  all 
farmers  and  lived  neighbors;  tbat  appellant 
and  his  codefendant  married  slaters  of  Cart 
Morris,  the  deceased;  that  appellant  and  the 
wife  of  the  deceased  had  been  criminally  In- 
timate, and  a  short  time  before  the  homicide 
they  each  admitted  this  fact  to  the  deceased 
In  the  presence  of  each  other;  that  Just  be- 
fore sundown  on  the  date  alleged  appellant 
and  his  brother  drove  Into  a  wagon  yard  In 
Holdenville ;  that  Oarl  Morris,  the  deceased, 
walked  through  the  gate,  and  appellant, 
sliding  in  the  wagon,  fired  the  fatal  shot 

Briefiy  stated,  the  testimony  with  refer- 
ence to  the  killing  was  as  follows: 

W.  G.  Blankenshtp,  a  farmer,  who  It  ap* 
pears  was  not  acquainted  with  any  of  the 
parties,  testlfled: 

'1  saw  the  defendants  drive  In  with  a  bale 
of  cotton  standing  on  end  in  their  wagon.  One 
Jumped  off  the  wagon  and  the  other  was  stand- 
ing by  the  cotton  bale  facing  the  gate;  as  I 
walked  away  I  passed  the  man  that  was  shot. 
He  waa  walking  along  eating  an  applet  Within 
a  minute  I  heard  the  shot  and  returned  to  the 
yard.  The  man  was  lying  four  or  five  steps 
within  the  gate.  He  had  a  gunshot  wound  in 
the  forehead.  He  never  Qoke.  He  was  ly^ 
big  16  or  20  steps  from  the  wagim.'* 

Win  Dial  testlfled: 

**I  was  there  when  the  defendants  drove  Into 
the  yard.  I  heard  WSl  Coppedge  say  to  John 
Coppedge,  Ton  do  what  I  told  yon  to  do.* 
There  was  a  bale  of  cotton  in  the  wagon.  I 
was  standing  at  the  head  of  the  team  unhitching 
when  John  Coppedge,  standing  behind  the  cot- 
ton bale,  shot  Carl  Morris.  He  was  aboot  60 
feet  from  the  wagon  when  he  (ell.  John  Cop- 
pedge Jumped  out  of  the  wagon  and  ran  up 
to  where  he  was  lying  and  eod«d  the  gun,  aikl 
then  1  went  under  the  shed.** 

IL  O.  Brown  testified: 

"I  am  a  farmer,  living  sevm  miles  south- 
west of  here.  I  was  in  the  vagon  yard,  but 
my  back  was  tamed  when  the  shot  was  fired. 
I  was  about  halfway  between  tUa  wagon  and 
where  the  man  fell.  I  saw  the  defendant  with 
a  gun  after  the  shot  was  fired.  He  was  on  toe 
ground  polling  the  hammer  back  on  his  gun 
and  walked  toward  the  man  that  was  down;  It 
was  about  18  or  20  steps  from  the  wagon  to 
where  the  man  was  lying;  I  did  not  know  any 
of  the  parties  at  that  time.** 
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Tonej  Ashland  testified ; 

lire  in  Bemtnole  county;  I  wai  standing 
near  tbe  camp  house  in  the  wagon  yard  when 
John  Coppedge  shot  Carl  Uorrls.  I  heard  Will 
Goppedge  aay  to  John  Ooppedge,  *Go  and  see 
if  the  BCD  of  a  bitch  ia  dead/  John  got  out 
of  the  wagon,  and  I  went  Into  the  bam.  Carl 
Morria  waa  In  hla  ahirt  ileeveB.** 

E.  W.  Morris  testlfled: 

"I  was  on  my  way  to  the  wagon  yard  when 
I  heard  the  ebot  fired.  I  walked  in  and  saw 
a  man  nearly  dead  with  a  gunshot  wound  oTer 
tiie  right  eye.  I  picked  up  a  piece  of  apple 
that  was  lying  near  hia  left  hand.  It  had  been 
freshly  cot** 

Price  Ashland  testified: 

"I  was  something  like  six  steps  from  the  Oop- 
pedge wagon  when  Carl  Morris  waa  shot.  I 
saw  the  Coppedge  boya  drive  In  the  yard  with 
a  bale  of  cotton  standing  on  end  in  the  wagon. 
Wm  got  out.  John  stayed  in  the  wagon.  1 
saw  Carl  Morris  when  he  had  taken  a  st^  or 
two  into  the  yard.  He  was  walking  along  like 
anybody  would  walk.  The  shot  fired,  and  I 
saw  him  fall.  John  Ooppedge  was  standing  up 
In  the  wagon  with  a  bale  of  cotton  between 
him  and  Cari  Morris.  John  Coppedge  jumped 
off  of  the  wagon,  and  Will  Coppedge  says,  'Go 
and  see  if  the  damn  eon  of  a  tdtch  ia  dead.' 
Carl  Morris  was  15  or  18  steps  from  the  wagon 
when  Jotm  shot  him." 

For  the  defense  Will  Coppedge  testified : 

'The  day  of  tbe  killing  I  brought  a  bale  of 
cotton  to  town.  Late  in  the  evening  I  was 
sitting  on  the  curb.  My  brother  wao'  stand- 
ing on  his  wagon  in  front  of  the  American  Na- 
tional Bank  selling  a  bale  of  cotton.  He  called 
me,  and  I  went  over  and  got  in  his  wagon. 
Mr.  Loftis  said  it  was  too  late  to  weigh  the 
cotton,  and  we  decided  to  go  to  the  wagon  yard 
and  wiait  nntil  morning  to  wei|^  the  cotton. 
He  handed  me  the  lines,  and  we  started  to  the 
MdDonald  wagon  yard.  Near  Dennia*  comer 
Cari  Morris  stepped  towards  ru  and  shook  his 
fist  at  us.  I  drove  into  the  wagon  yard  and 
got  out  of  the  wagon.  John  started  to  get  out, 
and  I  said,  'Tou  do  what  I  told  yon  to  do.' 
BiU  Dial,  a  brother-in-law  to  Carl  Morris  was 
there,  and  said,  'Will,  what  is  the  matter?* 
and  I  says,  'Carl  is  trying  to  un  John,'  he  said, 
'Cant  it  be  atoppedT*  We  were  nnhitching  the 
mules.  John  waa  standing  next  to  the  bale 
of  cotton.  The  gnn  fired,  and  I  looked  aroond 
and  saw  Carl  falL" 

As  a  witness  in  hla  own  behalf  the  defend- 
ant testified; 

**I..am  S3  years  old;  brother-in-law  to  Carl 
Morris,  the  deceased.  X  brought  a  bale  of  cot- 
ton to  town  that  day  and  stopped  in  front  of 
the  American  National  Bank.  I  saw  my  broth- 
er, Will,  and  called  him  and  ashed  him  to  go 
to  the  compreaa  with  me.  The  bale  of  cot- 
ton waa  in  the  hack  end  <tf  the  wagon.  Mr. 
Loftis  wrote  me  a  ti^et  and  aaid,  *1fon  cant 
get  that  cotton  weighed  now;  it  la  too  late.' 
The  san  was  not  down.  We  drove  on  down  to 
the  wagon  yard,  and  just  before  we  got  there 
I  saw  Carl  Morris  standing  on  the  comer. 
As  we  went  by  he  stepped  out  six  w  seven 


steps,  shook  his  fist  and  said,  'Damn  yon,'  or 
something  Uke  that.  I  said,  'Will,  drive  up  and 
let's  get  away  irom  here,  Carl  la  here  to  kill 
me.'  wai  Bays,  'I  will  drive  down  to  the  yard; 
yon  stay  in  the  wagon  and  I  will  step  it' 
Carl  took  out  after  us.  Will  drove  into  the 
yard  and  Jumped  off  the  wagon  and  says,  Tou 
do  as  I  told  you;  now  stay  In  the  wagon.' 
About  that  time  WiU  Dial  walked  up  and  said. 
'What  ia  the  matter  here?*  X  stepped  beck  by 
the  side  of  the  bale  of  cotton  where  I  coold 
watdi  the  gate;  Carl  Morria  came  in  the  gats 
and  reached  back  Uke  he  was  going  after  a  goa 
or  something  in  his  pocket..  He  always  car- 
ried a  pistol.  He  had  something  In  hia  hand. 
I  thought  he  had  a  pistoL  My  gun  was  wrap- 
ped op  In  my  coat.  I  looked  the  other  way 
and  saw  Leland  Morris,  Carl's  brother,  coming 
out  from  under  the  shed.  It  just  come  to  ny 
mind  that  they  were  framing  np  there.  I 
reached  down  to  my  coat,  got  my  gun  up  and 
shot.  Carl  was  about  10  or  12  steps  from  me. 
He  was  mi^  and  mattering  SMaetUnj^  X  shot 
becanae  I  waa  scared  and  I  thonght  he  waa 
going  to  shoot  me.  I  jumped  out  of  the  wagon 
and  cocked  my  gan  again  and  looked  towards 
the  shed  wh«re  the  other  boy  had  come  out, 
and  he  was  going  t>ack;  then  I  went  oat  on  the 
street  and  surrendered." 

In  rebattal  Wyle  Dvett  testified: 

"I  was  in  the  yard  when  John  Coppedge  shot 
Carl  Morris.  I  heard  a  gun  and  saw  the  de- 
fendant standing  In  the  wagon  befiind  the  bale 
of  cotton.  His  arm  and  the  gun  were  direeUy 
over  the  cotton  bale." 

Leland  Morria  testified: 

"I  was  in  the  bam  when  the  shot  waa  fired. 
Some  feUow  said,  *A  man  haa  been  killed  eat 
here.*  X  was  tying  the  team  In  the  bam.  My 
brother  did  not  own  a  gnn  at  the  time  he  waa 
killed.  I  do  not  remember  of  him  ever  owning 
any  gun.  but  a  22  target" 

WiUie  Morris  testified:  . 

"I  am  the  widow  of  Carl  Horria.  I  have  tlireo 

diildren  living  and  two  dead.  The  oldest  is  idz, 
the  next  one  three,  and  one  nine  montlis  old. 
My  husband  did  not  own  a  pistol  of  any  kind." 

We  deem  it  unnecessary  to  detail  further 
tbe  facts  disclosed  by  the  record.  No  one 
can  reriew  the  testimony  in  tbe  case  without 
being  impressed  with  the  belief  that  appel- 
lant should  have  been  found  guilty  of  mur- 
der. The  only  basis  for  the  verdict  of  a  low- 
er degree  of  homicide  is  the  testimony  of  ap- 
pellant "swearing  his  own  ne<dc  out  of  tbe 
halter."  As  we  view  the  evldrace,  the  only 
debatable  question  in  the  case  for  the  Jury 
to  consider  was  whether  the  punishment  to  be 
assessed  should  be  death  or  imprisonmmt 
for  life.  The  record  shows  that  no  objection 
was  made  or  exertions  saved  to  the  evi- 
dence on  behalf  of  tbe  state,  and  that  the 
testimony  offered  In  behalf  of  appellant  and 
rejected  was  either  hearsay  or  self-serving 
declarations. 

The  court  by  Ite  instruction  authorized  tiie 
Jury  to  convict  appellant  of  murder  or  man- 
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Blan^ter  In  tike  first  d^ree,  or  acqnlt  him 
on  the  ground  of  Belf-defmse.  No  objections 
were  made  or  erceptlons  taken  to  the  tn- 
itruction?,  wbicb  fiill^  and  fairly  covered  the 
law  of  the  case.  After  considering  all  the 
errors  assigned,  we  are  of  opinion  that  there 
was  no  error  which  conld  have  been  prej- 
udicial to  appellant,  and  the  Judgment  is  af- 
firmed. 

IIATSON  and  BE8SBT,  concnr. 


KILLION  V.  STATE.    (No.  A-3664.)* 

(Criminal  Court  of  Appeals  of  OUahoma. 
Jane  IS,  1921.) 

(Byltalnu  by  th«  Oouri./ 

1.  Robbory  «39l7(l)  —  Isforaatioi  held  saffl' 

olent.  / 

For  informatioii  heli  to  state  a  sufSdent 
charge  of  robbery,  see  body  of  opinion. 

2.  Crimlaal  law  «=3S86,  llSl^pplleattou  for 
Mntlnaaiw*  adtfreasei  to  diaeratlon  af  trial 

coart. 

Applications  for  a  continuance  are  address- 
ed to  the  discretion  of  the  trial  court,  and  the 
trial  court's  action  in  overruling  a  motion  for 
a  continuance  on  account  of  alisent  witnesses 
will  not  be  distotbed  nitlesa  a  manifest  abase 
of  discretion  appears. 

Appeal  from  District  Oonrt,  Washington 
County;  Preston  A.  Shlnn,  Jud^. 

Charles  EUlion  was  convicted  of  lobbery. 
and  be  appeals.  Afitrmed. 

J.  B.  Charlton,  of  BartlesvUl^  fbr  plaintiff 
In  error. 

.  S.  P.  Freellng.  Atty.  Gen.,  and  W.  a  Hall. 
Asst  Atty.  GeoM  for  the  State. 

MATSON,  J.  This  is  an  appeal  from  the 
district  coart  of  Washington  connty,  wherein 
on  the  29th  day  of  May,  1919.  plaintiff  In 
error,  Charles  Klllion,  hereinafter,  designat- 
ed defaidant.  was  convicted  of  the  crime  of 
robbery,  and  sentenced  to  serve  a  term  of  10 
years'  imprisonment  in  the  state  penitentiary. 

From  the  Judgment  roidered  against  him 
he  has  appealed  to  this  court,  and  relies  for 
reversal  on  the  following  assignments  of 
error:  (1)  That  the  court  erred  in  not  sus- 
taining the  demurrer  to  the  information ;  and 
(2)  that  the  court  erred  in  overruling  the  mo- 
tion for  a  continuance. 

The  case-made  as  originally  filed  contained 
an  incomplete  copy  of  the  amended  informa- 
tion. Tlie  Attorney  General,  on  May  24, 
1921,  filed  a  motion  in  this  court  to  correct 
the  case  made  by  insertion  of  a  correct  copy 
of  the  amended  Information.  In  reply  to 
said  motlMi,  coonsel  for  defendant  has  ad- 


mitted that  the  copy  of  the  amended  Informa- 
tion contained  in  the  original  case-made  was 
defective,  and  joins  in  the  request  of  the  At- 
torney General  that  the  same  be  corrected. 
Upon  said  motion  and  agreement  of  counstjl 
for  defendant,  this  court  made  an  order  cor- 
recting the  case-made  by  the  Insertion  there- 
in of  a  correct  copy  of  the  amended  infor- 
mation. 

[1]  The  amended  informatitm,  upon  which 
the  cause  was  tried,  reads  as  follows: 

"Now  comes  W.  B.  Allen,  the  duly  qualified 
and  acting  county  attorney.  In  and  for  Wash- 
ington county,  state  of  Oklahoma,  and  gives 
the  district  court  of  Washington  county,  state 
of  Oklahoma,  to  luiow  and  be  informed  that 
Charlie  Bullion  did.  In  Washington  county,  and 
In  the  state  of  Oklahoma,  on  or  about  the  SOth 
daj;  of  Mardi,  in  the  year  of  our  Lord  one 
thousand  nine  hundred  aod  nineteen,  and  an- 
terior to  the  presentment  hereof,  comotit  libm 
crime  of  robbery  in  the  first  degree  in  the  man- 
ner and  form  as  follows:  That  in  the  county 
and  state  aforesaid,  the  said  CJbarlie  EiUion, 
on  the  day  and  year  aforesaid,  did  knowingly, 
willfully,  unlawfully,  wrongfolly  and  felonious- 
ly, make  an  assault  In  and  upon  Fred  Stepp, 
J.  M.  Brnest,  Wamie  (3atlin,  Bud  Stepp  and 
B.  B.  Reason  and  others,  with  a  certain  weap- 
on, to  wit»  a  revtdvar,  then  and  there  had  la  the 
hands  of  him,  tiie  said  Chariie  IQlUon,  and 
did  then  and  there  and  thereby  patting  the  said 
Fred  Stepp,  J.  M.  Brnest,  Wamie  (TatUn,  Bad 
Stepp  and  R.  B.  Henson  and  others  in  fear 
of  an  Immediate  injury  to  their  lives  and  persons 
by  threatening  to  shoot  them,  the  said  Fred 
Stepp,  J.  M.  Brnest,  Wamie  Catlin,  Bud  Stepp 
and  K.  SS.  Hanson  and  others,  and  did  then  and 
there  by  the  use  of  said  force  and  putting  in 
fear  unlawfully,  willfully,  wrongful^  and  fdo- 
nioiudy  and  against  the  will  of  them  tiie  said 
Fred  Stepp,  J.  M.  Ernest.  Warnle  Catils,  Bad 
Stepp  and  B.  B.  Henson  and  others,  take,  steal 
and  carry  away  from  the  possession  and  per- 
sons of  them  the  said  Fred  Stepp,  J.  M.  Brnest, 
Wamie  Catlin,  Bud  Stepp  and  B.  B.  Henson 
and  others,  certain  personal  property,  to  wit, 
(97.00  good  and  lawful  money  of  the  United 
States,  with  the  unlawful,  wrongful  and  feloni- 
ous intoit  then  and  there  on  tbe  part  of  him  the 
said  Charlie  EHIon  to  rob  aud  deprive  die  said 
Fred  Stepp,  J.  M.  Ernest.  Wamie  Catlin,  Bud 
Stepp  and  R  B.  Henson  and  others  of  the  said 
property  and  convert  the  same  to  the  use  and 
benefit  of  him  tbe  said  Charlie  EiUion,  contrary 
to  the  form  of  the  statutes  in  such  cases  made 
and  provided,  and  against  tiie  peace  and  dignity 
of  the  state." 

''Robbery"  is  defined  by  section  2364,  Re- 
vised Laws  1910,  as  follows: 

"Robbery  is  a  wrongful  taking  of  personal 
property  in  tbe  possession  of  another  from  bis 
person  or  immediate  presence  and  against  bis 
will,  accomplished  by  means  of  force  or  fSar.** 

In  the  opinion  of  this  court  the  amended 
information  contains  a  sufiScient  charge  of 
robbery  as  defined  by  said  section. 

[2]  The  motion  tw  a  continuance  was  based 
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on  the  ground  of  the  absence  of  certain  al- 
leged material  witnesses  for  defendant 
After  an  ezamlnatloD  of  the  motion,  this 
court  1b  convinced  that  the  trial  court  prep- 
erly  overruled  the  same.  There  Is  no  suffi- 
cient showing  of  diligence  used  to  obtain  these 
witnesses,  nor  Is  there  a  showing  of  facts  In- 
dicating ttiat  there  is  any  reasonable  likeli- 
hood of  obtaining  the  attendance  of  these 
witnesses  or  their  testimony  In  behalf  of  de- 
fendant at  any  future  date  to  which  the 
cause  might  have  been  continued.  We  find 
no  abuse  of  discretion  on  the  part  of  the  trial 
court  in  overruling  the  motion. 

Upon  the  whole  record,  the  conclusion  Is 
reached  that  defendant  was  fairly  tried  and 
properly  convicted. 

The  judgment  la  affirmed. 


DOTUa,  p.       and  BBSSBY.  concur. 


(185  Cal.  731) 
WELCH  V.  ALCOTT  et  al.   (L.  A.  4897.) 

(Sivreme  Coort  of  California.  Hay  27»  1921. 
Bflhearing  Denied  June  23, 1921.) 

1.  Partaereblp  ^53--Evid«noe  held  to  aetab- 
llsh  partnership  between  parties. 

In  an  action  for  dissolution  of  partnership 
and  an  accotrntins.  evidence  Md  anffident  to 
•stablish  partnership  between  plaintiff  and  de- 
fendant as  to  real  estate  business  and  other 
operationa. 

2.  Appeal  and  error  ^101 1(1)— Fliilni  by 
tbe  trial  ceart  an  ooiflletli|  svfdanM  will  be 
dafemd  to  on  appeal. 

inning  by  the  trial  eonrt  on  conflicting  evi- 
dence will  be  deferred  to  on  appeal. 

d.  Partnership  ^353  —  Admisslont  anfflcldnt 
to  establish. 

Repeated  admissions  by  defendant  that  he 
and  plaintiff  were  partners,  together  with  con- 
duct as  to  purchases  for  firm  account,  etc.,  h«ld, 
in  view  of  Code  Civ.  Proc.  {  1832,  to  warrant  a 
finding  that  a  partnership  existed  between  them. 

4  Partnership  «s>44~Par^  assarting  exlat- 
ewtt  of  partnership  has  harden  of  proof. 

The  par^  asserting  the  existence  of  part- 
nership has  the  burden  of  proving  the  same. 

5.  Evidence  «s>588— It  Is  for  tht  trial  eoart 
to  roooaolla  laooaslstenotes  or  eontradletlons. 

It  la  for  the  trial  court  in  an  action  tried 
without  a  jury  to  reconcile  inconsistencies  or 

contradictions  in  the  evidence. 

6.  Partnership  ^328(1)  —  PresMmptlon  that 
transactions  within  scope  of  flm  hnslaess 
were  for  benefit  thereof. 

A  partnership  engaged  in  the  real  estate 
bndness  having  been  formed,  there  is  a  pre- 


sumption that  an  transactions  witUn  the  scope 
of  tiie  agreement  l>etween  the  partiSB  wm 
for  the  benefit  of  audi  partnersiilp. 

7.  Pleadiii  «s>l29(l)  —  AllogatloM  Mt  eoa- 
trovorted  must  I*  taken  aa  trao. 

Every  material  allegation  of  the  complaint 
not  controverted  by  the  answer  mnst  nnder 
Code  Civ.  Proc.  {  4B2,  for  the  porpoees  e(  the 
action,  be  taken  as  tnte. 

8.  Trial  «3>S96(7)  —  FIndlafis  almtld  U  ooa- 
ftned  to  the  facts  In  Issae. 

Findings  should  be  confined  to  the  facts  in 
issue,  and  it  Is  improper  for  the  court  to  make 
finding  on  allegations  In  the  complaint  admit- 
ted by  fail  ore  to  .deny. 

9.  PartMrship  «=3iO  —  Agreement  to  divide 
gross  earnings  will  not  oonstltnte  partaershlpk 

An  agreement  to  divide  gross  earnings  will 

not  of  itself  constitute  a  partnership. 

10.  Partnership  —  Apreemeat  to  divlds 
profits  prima  faide  establishes  "partaership." 

In  view  of  Civ.  Code,  H  2396,  2404,  defining 
partnership  as  the  association  of  two  or  more 
persons  for  the  purpose  of  dividing  profits,  and 
that  an  agreement  to  divide  the  profits  im- 
plies an  agreement  to  divide  the  losses,  aa 
agreement  between-  the  parties  to  divide  Oi» 
profits  of  a  business  prima  fade  establishes  the 
existence  of  a  partnership  between  them. 

[Ed.  Note.— For  other  definltiona,  see  Words 
and  Phrases,  First  aod  Second  Serieo,  l^it- 
nerahip.] 

11.  Partaership  «s932^FlBdings  on  aa  Issae 
of  partnership  may  ba  made  before  or  after 
an  accounting  In  the  eeurfa  disorettoa. 

In  a  suit  for  dissolution  and  acconnting 
wherein  existence  of  the  partnership  was  in 
issue,  failure  of  the  court  to  make  findings  prior 
to  taking  the  account  within  the  meaning  of 
Code  Civ.  Proc.  {  632,  requiring  the  court  to 
file  its  deddon  on  the  tr^  of  a  questiai  of 
fact  within  SO  days  after  the  eauae  is  submit- 
ted, was  not  error;  findlnga  on  the  issue  of 
partnership  before  or  after  the  accoDntfaig  be- 
ing  dearly  within  its  discretion. 

12.  Appeal  and  error  «=»1033(l«)— Par^  not 
heard  to  eompiain  of  modlfioaUaa  of  Jndg- 
ment  when  In  his  favor. 

A  party  will  not  be  heard  to  complain  of 
modification  of  a  Judgment  after  its  entry  while 
motion  for  new  trial  was  pending  irbOk  the 
modification  waa  In  his  favor. 

In  Bank. 

Appeal  from  SuperiOT  Court,  Los  Angdes 
County;  Grant  Jackson,  Judge. 

Action  by  Edmund  Welch  for  dissolution 
of  partnership  and  for  an  accounting  against 
Edward  H.  Alcott  and  others.  Fran  a  judg- 
ment for  plaintiff,  the  named  defendant  ap- 
peals. Reversed  and  remanded  for  trial  of 
particular  Issue;  otherwise  affirmed. 

See.  also,  ITS  Cal.  030. 174  Pac.  34. 
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James  F.  Clark,  of  Los  AngeleSf  and  F.  W. 
Gail,  ol  GoTlna,  for  ai^Uant 

Frank  O.  Prescott  and  Prescott  &  Pres- 
cott,  all  of  Los  Angeles,  for  respondent 
Welta. 

James  P.  Clark,  at  Los  Angeles,  for  re- 
q;)ODdent  California  Land  ft  Water  Co. 

L.  C.  Gates,  Cbas.  H.  Brock,  and  W  S.  Al- 
len, all  of  Los  Angeles,  for  respondent  Title 
Insnranee  ft  Trust  Co. 

X^itber  Brown,  of  Los  Angeles,  for  respond- 
ent Imperial  Valley  Farm  Lands  Ass'n. 

LAWLOR,  J.  This  Is  an  action  brought  by 
plaintiff,  Edmund  Welch,  against  the  de- 
fendant Edward  H.  Alcott  for  the  dlssolo- 
tion  and  accounting  of  an  alleged  partner- 
ship between  them.  The  connection  of  the 
corporation  defendants — Imperial  Vall^ 
Farm  Lands  Association,  Callfomla  Land  ft 
Water  Company,  Title  Insurance  ft  Trust 
Company,  and  the  First  National  Bank  of 
Lob  Angeles,  wbldi  ve  shall  refer  to  as  the 
"agent."  **8aleB  agent,"  "tmstee,"  and  the 
"bank^**  respectlT^^^-^will  hereafter  appear. 

It  Is  alleged  In  the  complaint  that  on  or 
about  October  L  1912,  the  parties  entered  in- 
to a  parol  agreemait  ot  partnership  to  en- 
gage In  a  goieral  ml  estate  business  In  the 
dty  cf  Los  Angeles  and  In  the  Imperial  Val- 
1^ ;  that  the  ^penses  tba  Los  Angeles  of- 
flce  of  partuOTsblp"  fbr  stenographer,  tele- 
phony rmt,  adrertlslng,  and  fixtaree,  and 
the  exi>en8es  of  the  partnership  at  Brawley 
for  telephony  automobile  hire,  advertising. 
Improving  or  purchasing  lands,  were  to  be 
borne,  and  the  losses  and  profits  shared, 
equally  between  them;  the  defendant  to  at- 
tend to  the  Loe  Angeles  office,  keep  proper 
books  of  account,  and  render  monthly  state- 
ments of  exi>enses  and  profits  of  the  partner- 
ship; plaintiff  to  attend  to  the  duties  there- 
of in  the  Imperial  Valley  In  finding  lands  to 
list  for  sale  or  improvement,  and  to  show 
intending  purchasers  lands  held  for  sale  by 
the  partnership;  that  the  partnership  has 
been  conducted  from  the  formation  thereof 
until  March  1,  1914,  except  for  the  failure  of 
the  defendant  to  perform  his  duties  thereun- 
der ;  and  that  in  certain  specific  instances  he 
was  "guilty  of  serious  misconduct." 

It  Is  further  alleged  that  certain  real  es- 
tate deals  were  had  by  the  partnership,  In 
some  of  which  the  commissions  were  divided 
equally,  and  in  others  were  retained  by  the 
partner  collecting  them;  that  in  the  LIbby 
Yokum  to  Chatmcey  W.,  Lillian  E.,  and  Mabel 
F.  Owen  deal,  and  in  the  Hans  A  Johnson 
and  Mr&  Gena  O.  Blnger  to  Ohaoncey  W., 
Ulllan  B.,  and  Mabel  F.  Owen  d^  in  whldi 
tte  commission  was .  $8,200,  defendant  re> 
ceived  two  promissory  notes  made  to  his  In- 
divldnal  order  for  $1,600  and  $1,700,  respec- 
tively ($100  of  the  latter  note  rq>resenllng  a 
porsuial  loan  to  libby  Tfftmn  defendant)* 
whieb  notes  were  d^vered  to  and  are  held 


by  the  bank,  and  that  the  defendant  and 
the  bank  refused  to  recognize  plaintllTs  in- 
terest therein,  and  that  "defendant  has  been 
guilty  of  serious  misconduct" 

It  Is  further  alleged  that  after  the  partner- 
ship established  a  town  site  on  the  southeast 
one-quarter  of  section  4,  township  11  south, 
range  14  east,  San  Bemardlao  meridian,  at 
Imperial  Junction  (subsequoitly  named  "Nl- 
land"),  deCoidant  waa  guilty  of  serious  mis- 
c(mdiict  in  that  he  bi«an  advertlslns  the 
pTopetts  as  hla  own  and  held  out  to  tbo  pub- 
lic falsely  ttiat  he  was  Its  ac^  proprietor; 
that,  lEfter  a  consnltatlon  with  plahitlfl.  It  was 
agreed  a  contract  of  agency  or  sale  should  be 
entered  Into  between  the  partnership  and  the 
agent  whereby  the  partners  should  get  60  per 
cent  of  the  proceeds  of  the  sales,  but  that 
defendant  on  bis  personal  accomit  entered 
Into  a  contract  with  the  agent  by  the  terms 
of  which  It  was  given  for  sevm  years  the  «r- 
cluslve  right  to  handle,  sell,  and  dispose  of 
the  town  site  upon  the  conditions  that  the 
agent  receive  25  per  cent,  of  the  fir&t  pro- 
ceeds of  all  sales  for  commissions,  advertis- 
ing, and  the  general  expenses  of  handling 
and  selling  the  property;  that  an  additional 
10  per  cent,  be  then  allowed  to  be  expended 
on  improvements;  that  of  the'  balance  Uie 
agent  receive  60  per  cent  and  defendant  40 
per  cent.;  that  the  agent  thereupon  appointed 
the  sales  agent  Its  exclusive  selling  agent  for 
the  same  period,  agreeing  to  divide  equally 
the  net  proceeds  to  which  the  agent  became 
entitled  under  Its  agreement  with  defendant; 
that  the  defendant  deeded  the  town  site  prop- 
erty to  the  trustee  and  It  made  a  declaration 
of  trust  setting  forth  the  respective  rights  In 
the  town  sity  and  a<^owledghig  the  re- 
ceipt from  dtf endant  of  the  deed  of  omvey- 
ance  nt  the  town  aite  property ;  that  the  truh- 
tee  would  htdd  it  In  trust  tot  defendant^  the 
agent,  and  the  sales  agent  tor  the  pniposea 
Indicated  In  the  contracts  betwera  the  respec- 
tive parties;  that  it  would  sell  lots,  convey 
all  titles,  receive  and  disburse  all  moneys  In 
connection  with  the  town-site  property,  and 
pay  the  parties  their  proper  portions  after 
the  expenses  of  making  the  sales  and  Its 
commissions  had  been  deducted. 

Plalntlft  prayed  tor  a  dissolution  of  the 
partnership;  that  an  accounting  of  the  af- 
fairs thereof  be  had ;  that  a  receiver  be  ap- 
pointed pendente  lite;  for  an  order  that  the 
agent  the  sales  agent  the  trustee,  and  the 
bank  be  enjoined  and  restrained  from  In  any 
way  disposing  of  or  paying  out  and  gelding 
up  possessifm  of  any  of  the  mon^  or  prop- 
erty of  the  partnership  until  the  forttwr  otr- 
der  of  the  court,  ami  for  a  decree  enj(dnlng 
defoidantB  or  their  agmts  or  representattvea 
frwn  interfering  with  the  plaintllE  In  par^ 
ttdpatlng  In  the  management  ol  .the  part- 
nership business  and  affairs. 

The  defendant  and  the  four  corporation  de- 
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fendanUf  interposed  separate  demurrers  to 
ttae  complaint,  which  were  overruled. 

The  defendant's  answer  Is  a  spedflc  denial 
of  the  allegations  of  the  complaint,  and 
wbUe  admitting  that  the  deals  set  forth  In 
the  complaint  were  made,  and  that  commis- 
sions were  divided  In  certain  of  them,  denies 
that  he  and  plaintiff  ever  entered  Into  an 
agreem«it  of  partnership,  or  that  any  of  the 
transactions  between  them  were  based  upon 
a  partnership. 

The  defendant  also  alleges  that  ttae  deal  in 
wtalcta  he  was  given  the  two  promissory  notes 
of  f 1,600  and  91,700,  reapeetlv^,  was' one  In 
which  plaintiff  had  no  Interest  whatever,  ad- 
mits the  execution  of  ttae  towiHrite  cootracts 
heretofore  described,  and  alleges  that  he  was 
not  to  receive  lees  than  $36,000,  that  he 
sbonld  retain  aU  moneys  wtdcb  he  had  col- 
lected upon  sales  of  84  towD'Slte  lots  which 
he  bad  disposed  of  to  Januair  1*  1014. 
and  that  those  contracts  ebould  be  assigned 
to  tbe  agent  The  answer  daiies  that  idain- 
tlff  ever  at  any  time  had  any  Interest  In  ttie 
town  site. 

The  answer  also  contains  certain  affirma- 
tive allegations,  which  are  negatived  by  the 
findings.  , 

The  case  was  tried  by  tiie  court,  a  Jury 
having  been  waived  the  parties.  The  trial 
commenced  on  December  8, 1914,  and  on  Feb- 
rnary  26, 1915,  when  ttae  evidence  Was  closed, 
the  court  orally  announced  that  the  evidence 
introduced  established  a  partnership  between 
plaintiff  and  defendant  The  court  ttaerenpon 
proceeded  to  take  an  accounting.  The  tes- 
timony, oral  and  documentary,  having  been 
Introduced,  the  accounting  continned  until 
March  26. 1916,  when  the  court  stated  the  ac- 
count, which  was  filed  on  July  29,  1915,  the 
actl(m  havtus  been  dismissed  as  to  the  par- 
ties sued  under  fictitious  names.  On  Octo- 
hm  18,  ISiS,  the  court  made  Its  findings  ot 
fact  and  conclusions  of  law.  Judgment  was 
altered  on  October  28^  1016,  decreeing  that 
the  partnership  be  dissolved;  that  plaintiff 
and  defendant  are  the  owners  of  the  town 
site,  "subject  to  the  trust  agre^^t  and 
declaration  of  trust,"  and  of  the  sum  of 
$6,158.19,  cash  proceeds  of  said  trust  now  In 
the  possession  of  the  trustee,  and  of  certain 
perstmal  property  and  the  two  promissory 
notes  for  $1,600  and  $1,700,  respectively, 
wbldi  are  in  the  possesslmi  of  the  bank  and 
are  to  be  collected  by  demand.  If  possible,  and, 
If  not,  then  by  suit.  It  is  further  decreed  that 
the  personal  property  of  the  partnership  be 
sold;  that  the  proceeds  of  tiie  two  promis- 
sory notes  and  the  above  sum  of  $5,158.19, 
belonging  to  the '  partnership,  be  divided  as 
follows:  That  after  the  above  adjustment 
the  notes.  Interest,  property  rights,  and 
equity  heretofore  standing  In  the  name  of  the 
defendant  as  owner,  ben^dary,  or  otherwise 
shall  brtong  to  and  tie  the  prt^twt^  of  plain- 


tiff and  defoidant  in  equal  parts,  and  that 
the  trustee  render  and  account  to  plalntlft 
for  an  equal  one-half  of  all  rights  heretofore 
vested  In  the  defendant ;  that  the  bank  hold 
the  two  notes  less  payments  received  for  ac- 
count of  the  partnership,  and  pay  $230  to  the 
account  of  plaintiff  alone ;  and  tliat  the  trus- 
tee thereafter  fulfill  the  daties  of  the  trust, 
rendering  to  the  creditors  of  plaintiff  and  of 
the  partnership,  respectively,  their  respet^ve 
demands,  and  thereafter  to  plaintiff  one- half 
of  the  share  provided  therein  for  def^dant. 

On  November  8,  1916.  tbe  defendant  inter- 
posed a  motion  for  a  new  trial,  which  was 
dmled  on  January  17,  1916w  1t»  i^peal  Is 
from  the  jnd^ait  and  Is  ttken  br  tb»  de- 
fendant alone 

[1]  1.  Aiyp^lanrs  prlnc^wl  contoitloa  Is 
that  the  evidence  Is  Insufficient  to  stq^furtOis 
findings  of  a  partnership  between  the  pai^ 
ties.  TTie  findings  In  the  main  follow  the 
allegations  of  the  conudalnt.  AvfitXimatn 
position  Is  thus  stated: 

*^one  of  the  Indida  of  a  partnersh^  are  te 
be  found  iu  the  Borroundings  of  the  parties,  a- 
ther  at  the  time  of  tbe  alleged  formation  of 
tbe  partnership,  or  afterwards.  *  •  •  The 
evidence  dearly  shows  ttaat  ead  of  these  par- 
ties did  business  in  his  own  name,  and  not  ioxnt- 
ly,  and  ttat  bnafawss  was  aemaU  and  not 
Joint- 
In  support  of  his  daim  tbst  be  and  appel- 
lant entered  into  an  oral  agreanent  of  port- 
nership  on  or  about  October  1, 1912.  and  am* 
ducted  it  as  audi  nntU  Msrdi  1,  lAU,  re- 
spmdent  <^red  a  great  variety  of  eridence, 
Indudlng  correspmdaic^  telegnuns,  adver- 
tisemmts,  printed  sales  forms  for  die  allied 
partnership,  documents,  exhibits,  and  cxmver- 
eaUons  with,  the  candnct  o^  and  admlssioos 
br,  the  appellant, 

It  appears  in  the  evidence  that  toe  some 
years  prior  to  meeting  aroeUut  respondent 
was  engaged  In  tbe  grading  business  with  a 
partner  named  Sexsnrtth  in  the  Imperial  Val- 
lety;  that  he  met  appellant  in  the  early  part 
of  191%  bavins  been  introduced  to  him  by 
<me  Frank  C.  Presoett,  Jr.,  an  attorney,  who 
suggested  they  ou^t  to  be  able  to  do  some 
business  together.  On  June  26,  1912,  aa 
agreement  in  writing  was  entered  Into  be- 
tween appellant  and  respondent  whereby  rs- 
spondent  appointed  appellant  his  agent  to 
secure  "contracts  for  all  kinds  of  reclama- 
tion work"  on  a  16  per  cent,  commission  basis, 
the  parties  to  employ  Prescott  to  assist  la 
the  preparation  of  all  pi4>ers  necessary  in 
securing  such  contracts  and  filing  of  yearly 
proofs  therein.  EV>r  his  compensation  Pres- 
cott was  to  receive  25  per  cent  of  the  profits. 
Just  before  October  1,  1912,  appellant  sag- 
gested  to  respondent  "that  we  ought  to  make 
some  other  arrangement  besides  paying 
Frank  O.  Prescott  part  odt  tiie  profit^;  that 
the  three  met  on  October  1st  and  sppeUant 
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advised  Preecott  that  for  the  amotuit  of  work 
they  did  not  think  they  ought  to  pay  him  00 
much.  Prescott  agreed  to  withdraw  and  re- 
tired from  the  arrangement  the  following 
morning.  It  Is  not  claimed  this  written 
agreonent  has  any  connection  with  the  Is- 
sues herein,  and  we  only  refer  to  It  as  Indi- 
cating the  sequence  of  events  after  the  par^ 
ties  first  met. 

Bespondent  testified  that  the  business  in 
Los  Angeles  was  to  be  In  charge  of  app^ant, 
and  In  the  Imperial  Valley  of  himself ;  that 
he  was  to  attend  to  the  duties  of  the  part- 
nership In  the  Imperial  Talley  In  finding  lots 
to  list  for  sale  or  improvement,  and  to  show 
Intending  purchasers  lands  held  for  sale  by 
tbe  partnership ;  that  ai^llant  ^secured  for 
the  use  of  respondent  room  440  in  tiie  Cham- 
ber of  Commerce  Building,  Los  Angeles,  ad- 
joining room  441.  where  appellant  had  con- 
dncted  his  real  estate  tmstaiess  during  the 
{receding  three  or  fonr  years,  and  it  was 
arranged  respondent  might  dictate  his  corre- 
spondence to  the  stenographer  and  pay  <Kie- 
half  of  her  salary  and  of  the  general  <^lce 
expoise^  Ittdudlng  rent  and  telephone  serv- 
ice; that  advertisements  aj^eared  In  the 
newspapers  In  Los  Angeles  and  in  the  Impe- 
rial Valley  in  the  Joint  names  of  "Alcott 
and  W^ch** ;  that  the  cost  of  this  advertl»- 
log  was  <me  of  the  partnership  upenses, 
Mierhalf  thereof  being  charged  to  respond- 
ent ;  that  the  appellant  had  printed  and  far^ 
nlsbed  respmident  blank  forms  authorizing 
"Alcott  and  Wdcb"  to  make  sales  fbr  the 
owners  of  real  estate;  that  ret^ndent  in 
January,  1913,  took  out  a  real  estate  license 
in  the  Imperial  Valley  in  the  name  of  "Al- 
cott and  Welch,"  the  amount  of  the  license — 
|86 — being  charged  to  his  account;  that  ap- 
pellant toc^  no  exception  to  respondent's  ao> 
tlon  in  taking  the  license  out  in  their  Joint 
names ;  that,  when  respondent  saw  cards  in 
the  Los  Angeles  office  In  which  his  name  did 
not  appear  with  appellant's,  he  spoke  to  the 
latter  aboot  It,  and  appellant  said  "he  wonid 
attend  to  that  later" ;  that  a  great  many  let- 
twa  were  written  to  respondeat  by  appellant 
and  many  conversatioDS  took  place  between 
them  conceming  the  real  estate  business; 
that,  when  respondoit  t^oike  to  a^ellant 
aboot  the  advertisements  which  appeared  In 
the- Los  Angeles  papers  In  appdlant's  name 
aloo^  the  latter  explained  that  he  advertised 
On  partnership  business  in  tbRt  way  because 
he  was  well  known  in  that  part  of  the  conn- 
try,  and  It  was  to  the  advantage  of  Oie  part- 
nership. 

Miss  Kate  Gatzman,  a  stenograpbtt  in  the 
Los  Angeles  <^ce,  testified  she  was  employed 
tnm  November,  1912,  to  May,  1913;  that 
appelant  directed  ber  to  ke^  a  book  ao- 
count  of  the  expenses  of  the  Los  Angeles  of- 
flce  and  to  charge  respondent  with  one-half 
of  the  expokses  eotared  therein;  that  ab- 
stracts ct  the  aoeoont  book  were  mada  In 
tripUcate— one  to  be  tamisbed  xe^tuideiit^ 
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another  to  atH^ellant,  and  the  third  to  be 
retained  as  an  office  copy ;  that  In  the  latter 
part  of  1912  and  during  1913  oertein  sums 
of  money  passed  between  the  parties  aside 
from  the  commissions  derived  from  the  pro- 
ceeds of  sales  of  real  estate  negotiated  by 
them.  Herman  Layer  testified  that  aE^- 
lant  told  him,  "Wdch  and  I  are  partners." 
H  EL  Williams,  one  of  the  respcmdent's  cred- 
itors, said  appellant  assured  him  "we  needn't 
worry,  that  as  soon  as  the  town  site  was 
closed  oot  he  [respcmdent]  would  have  plenty 
of  money  to  Settle  his  debte;  that  the  town 
site  was  In  the  appellant's  name,  but  that 
respondent  had  an  intmet  In  it"  Richard 
H.  Hobgood  testified  that  early  In  1913  ap- 
pellant hdd  him  respondent  claimed  a  part- 
nership, and  that  he  spoke  of  "Ed  and  I." 
"me  and  Ed,"  and  "us".  Hiss  Louise  Bar- 
ker, another  st^ographer,  testified  she  start- 
ed to  work  for  respondent  and  appellant  in 
October,  1912;  that  when  she  asked  appel- 
lant for  a  raise  of  salary  he  told  her  he 
would  have  to  submit  the  matter  to  respond- 
ent, and  that  after  respondent  had  been  con- 
sulted she  was  given  the  advance;  that  ap- 
pellant said,  "  There  is  a  gentleman  In  busi- 
ness with  me  who  is  out  of  town  practically 
all  the  time.*  He.  said  that  Mr.  Wdtdi  took 
care  of  the  business  In  the  Imperial  Vall^ 
and  he  took  care  of  this  end  at  the  business." 

Miss  Cressle  MitdieU,  a  stenographs  for 
Frank  C.  Prescott,  Jr.,  whose  telephone  was 
on  the  same  extension  as  appellants,  testified 
that,  when  she  told  the  latter  there  were 
calls  for  respondent,  he  replied,  "Welch  and 
I  are  partners,  and  when  he  Is  called,  yon 
can  buzz  m&  *  *  •  Mr.  Wdch  Is  in  tlie 
Valley,  but  I  am  his  partner.  Mr.  Welch 
la  in  the  Valley,  and  we  are  oi)^ing  a  town 
site."  John  Garvey  and  John  Welcb  (re- 
spondent's brother),  both  foremen  for  re- 
spondent on  the  high-line  ditdi.  testified 
that  on  <Hie  occasion  when  respondent's  teams 
were  idle  appellant  came  along  and  said  he 
did  not  want  the  teams  loafing  because  he 
was  standing  half  the  expense.  Clarence  R. 
Conover  testified  that,  when  «M>ellant  be- 
came dissatisfied  with  reqmndent,  he  told 
the  witoess  "he  would  have  to  cease  his 
partnership  business  with  falm."  Alexander 
M.  Williams  testified  that  in  the  latter'  part 
of  1912  appellant  said  In  plalntifTs  presence 
"th^  had  just  formed  a  partnershUit  *  *  * 
and  Welch  said  the  same.  •  •  •  Aloott 
then  said  tiliat  Wddi  was  the  best  partner 
he  ever  had.  He  says,  'Ton  know  we  are 
partners.'  *  *  *  As  to  an  automoldle  Al- 
cott told  me  they  were  giADg  to  bar  one  for 
the  buidnesB.*'  This  refers  to  a  Oadillac  ma- 
chiae  which  tespcmdait  bought,  as  he  claims 
and  appelant  denies,  for  the  partnership. 
Mrs.  BonnybeUe  Weldi,  wlfo  of  raqxmdent, 
testified  at  ctmslderable  loigth  about  conver- 
satUms  she  bad  with  appelant  in  which  he 
stated  he  and  respondent  had  sone  In  the 
real  estate  bntfneas  tofsthor  as  partners. 
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CalTln  A.  end  G«-trnd6  Terwllllger  testified 
to  coaversatlong  with  appellant  in  which  the 
latter  spoke  of  raspcmdent  as  his  partner. 

The  testimraiy  tor  appellant  as  to  the  char- 
acter of  the  relatlcmshlp  is  to  Qie  effect  that 
he  never  entered  into  a  parol  or  an;  other 
sort  of  agreement  of  partnership  with  re^ 
spondent;  that  for  a  long  time  prior  to  Oc- 
tober 1,  1912,  he  bad  been  engaged  in  the 
real  estate  business  with  an  office  in  room 
441,  Chamber  of  Commerce  Building,  Los 
Angeles;  that  "abont  October,  1912,  I  talked 
with  Welch  about  changing  his  office  to  my 
place;  •  •  •  that  respimdmt  said  there 
were  many  people  coming  to  him  In  connec- 
tion with  grading  contracts  "and  there  was 
a  chance  to  do  real  estate,  bnt  that  he  had  no 
time.  He  ^Id  it  will  be  a  good  Idea  to  make 
some  arrangem^t  with  me  to  show  the  lands 
when  I  could  not  crane  down,  and  that  the 
other  man  where  he  had  his  office  was  to 
move,  and  he  wanted  another  office,  and  I 
told  blm  room  440  was  adjoining  my  office 
and  I  conld  secure  the  room.  •  •  •  My 
arrangwnent  with  Wel(A  was  nothing  more 
than  a  division  of  cmnmlsdons  If  I  had  a 
listing  and  be  had  a  customer;"  that  they 
agreed  on  such  an  arrangement ;  that  ai^el- 
lant  told  respondent  he  ^ould  pay  all  his 
own  traveling  expenses  "when  I  went  to  Im- 
perial Valley,  and  *  *  ♦  I  should  expect 
him  to  do  the  same  tblng,  which  I  have  al- 
ways done,  and  so  has  he  as  far  as  I  know. 
We  talked  until  6  o'dock,  coming  to  an 
agreement  as  to  bow  or  when  the  expenses 
should  be  paid.  This  was  the  winding  op 
of  the  agreement  •  •  •  He  said  he  was 
a  grading  contracts  and  needed  a  stenogra- 
pher in  the  office  to  meet  customers,  and  I 
told  bhn  that  it  would  cost  $20  a  month  for 
the  rent  of  the  office,  440  and  441 ;  that  If 
he  would  pay  half  of  the  office  rent  he  could 
have  the  privil^e  of  using  the  stenographer 
and  telephone  if  he  would  pay  half  of  the 
expenses.  •  •  •  He  was  willing  to  do 
that;"  that  appellant  rented  room  440  and 
sublet  it  to  respondent;  that  respond^t 
moved  into  this  room  and  maintained  bis 
office  there  as  a  grading  extractor  and  de- 
voted his  time  and  attention  to  that  business ; 
that  the  grading  business  (tf  respondent  was 
Independent  of  and  separate  from  the  real 
estate  business  of  the  appellant,  and  that 
the  respondent  bad  no  interest  In  the  buM- 
ness  of  the  appellant  except  that  where  re- 
spondent found  a  customer  for  the  property 
listed  with  appellant,  or  appellant  found  a 
customer  where  respondent  had  a  listing  of 
land  for  sale,  they  would  make  a  dividon 
of  the  commission  earned,  or,  wb»e  other 
agents  were  Interested  in  the  deal,  the  com- 
mission would  be  split  up  according  to  the 
circumstances  In  each  particular  case;  that 
this  arrangement  continued  between  the  par- 
ties, and  respondent  continued  to  occupy 
room  440  until  October  1,  1918,  when  appel- 
luA  tennlnatod  zt^mdait^  oecopftncy 


room  440,  rented  the  room  to  another,  and 
withdrew  from  the  arrangement  for  a  divi- 
sion of  commiasiooa. 

Appellant  also  testified  tliat  in  some  of  the 
deals  they  had  tc^ther  an  equal  division  U 
gross  commissions  was  made,  while  in  othert 
they  were  retained  by  the  one  collecting 
them.  The  appellant  denied  that  he  prcHUia- 
ed  to  devote  all  of  his  time  to  the  business 
or  that  he  would  ke^  books  of  account; 
"nothing  was  said  by  us  •  •  •  abont  en- 
tering Into  a  partnership;"  that  he  bad  no 
knowledge  as  to  bow  or  why  half  of  the 
outside  expenses  were  charged  to  respond- 
ent; that  the  intention  was  to  charge  only 
half  the  office  exi>enBes;  that  Bomebody 
stnuft  bailees  In  the  account  book  without 
his  permission;  that  hia  reason  for  telling 
respondfflit  in  a  letter,  which  the  latter  tes- 
tifled  to,  "Be  sure  and  have  the  old  macMne 
steamed  up,"  was  because  be  would  .prefer 
to  patronize  respondent's  anttKuobUe.  He 
explained  his  letter  to  respondent  In  which 
he  said,  "The  trip  was  worth  $2,000  to  us," 
by  stating  the  word  "us"  to  be  a  niistake; 
It  should  have  been  "me";  that  be  was  a 
party  to  many  other  trades  in  which  plaintiff 
got  no  comralssion ;  draled  re^ndent  was 
consulted  with  reference  to  negotiations  with 
the  agent,  contradicted  the  testimony  already 
referred  to  of  Herman  Leyer,  H.  E.  and  Alex- 
ander M.  Williams,  Miss  Gressle  MltcA^ 
J<^  Welch,  and  Mrs.  Welch,  and  testified 
be  did  not  know  monthly  statements  were 
rendered  resp<mdent,  nor  that  letters  which 
referred  to  respondent  as  his  partner  were 
written.  AK>ellant  produced  a  card  printed 
May,  1913,  reading  "Edward  H.  Aloott,  sole 
own^."  He  flatly  contradicted  respondentfa 
testimony  as  to  a  partnership  relation  ever 
having  existed  between  tb«u;  dented  that 
he  Introduced  res[>ondent  to  anyone  as  his 
partner ;  denied  having  knowledge  of  the  ad- 
vertisements signed  "Alcott  and  Woldi"; 
and  continued:  "I  did  not  insert  that  in  the 
paper.  *  *  •  I  could  barely  see  to  get 
around  at  that  time.  *  *  *  My  ejoAgtit 
bad  been  bad  for  three  years."  He  adoiltted. 
however,  discussing  with  respondent  at  one 
time  the  advisability  of  advertl^ng  In  both 
names,  respondent  being  well  known  In  the 
valley;  and  be  contradicted  Tesp<mdait^ 
witnesses  that  he  admitted  to  them  he  iru 
respondent's  partner. 

Miss  Kate  Gatzman  testified  the  Items  In 
the  account  book  were  mere  memorandnms, 
and  that  the  balance  for  September,  191% 
was  not  carried  ovet  In  the  October  accounts 
because  appellant  said  he  was  going  to  quit 
respondent. 

The  court  found  that  on  or  about  the  let 
day  of  October,  1912,  respondent  and  appel- 
lant entered  Into  a  parol  contract  of  copart- 
nership to  carry  on  a  real  estate  business  to- 
gether, dividing  the  expenses  and  losses  be* 
tween  them  equally ;  that  the  npenses  of  the 
Lob  Angeles  office  and  of  the  Brawley  offlot 


Digitized  by  Google 


CaL)  WELCH  t 

and  the  profits  were  to  be  shared  equally; 
that  said  partnership  has  been  conducted  un- 
til Mardi  1,  1914,  except  for  the  failure  of 
appellant  to  perform  his  duties  under  the 
agreement  of  partnership;  and  that  be  Is 
gnllty  of  serious  misconduct 

[2, 3]  We  are  of  the  opinion  that  the  forego- 
ing summary  abundantly  shows  the  evidence 
Is  sufficient  to  sn^rt  the  findings  of  partner^ 
ship.  This  summary  does  not  assume  to  refer 
to  all  of  the  evidence,  for  the  record  of  the 
trial  covers  srane  1,300  pages  of  the  printed 
transcript  on  appeal.  We  have,  however,  ful- 
ly examined  the  evidence  and  think  we  have 
developed  it  sufficiently  for  the  purposes  of 
this  opinion.  While  it  presents  contradic- 
tions and  Inconslstfflicles  on  both  sides  as  to 
the  relationship  between  the  parties,  it  will 
be  presumed  the  court  took  all  such  matters 
Into  accoont  in  arriving  at  its  decision.  The 
respective  versions  <^  the  parties  as  to  the 
character  of  the  relationship  present  a  sharp 
conflict  in  the  evidence  and  we  are  bound  by 
the  determination  of  the  question  by  the 
trial  court  The  evidence  of  appellant's  con- 
duct and  his  admissions  (section  1832,  Code 
Olv.  Proc)  as  to  the  existence  of  the  partner- 
ship, which  we  must  assume  the  court  be- 
lieved and  acted  upon,  would  alme  support 
die  flndtngs. 

[4]  ICany  of  Uie  assignments  of  insnffl- 
tieacj  are  addressed  to  the  wel^t  of  the 
evidence  and  the  credibility  of  the  witnesses, 
whldi  were  for  the  trial  court  to  determine. 
Aniellant  cites  a  nnmber  of  authorities  to 
support  the  proposition  that  In  the  absence 
of  a  written  agreement  of  partnership  he 
'wbo  alleges  its  existence  must  assume  the 
burden  of  establishing  It  with  dear  proof, 
whldk  indisputably  Is  the  law.  Certain 
phasea  of  the  evidence  are  emphasised  In  the 
argument:  For  Instance,  It  is  pointed  out 
that  In  a  number  of  deals  each  of  the  parties 
retained  the  commission  he  collected;  that 
there  Is  a  variance  betwe«i  the  allegations 
and  proof— It  is  allied  appellant  was  to  de- 
vote all  of  his  time  to  the  partnersblp  busi- 
ness, and  that  he  subscribed  for  telephone 
service  after  the  partnership  was  fprmed,  as 
to  which  matters  respondent's  testlmwy  Is 
silent  But  It  was  not  necessary  to  all^ 
or  prove  that  appellant  was  to  give  all  his 
time  to  fbB  business  in  ordw  to  constitute 
a  partnership.  Other  illustratlcHis  are  that 
each  party  bad  his  own  Individual  cards 
and  stationery  printed  subsequently  to  Oc- 
tober 1,  1912t  giving  the  same  office  address ; 
that  cm  re^ndenfs  card  the  aH>eIlant's 
name  aM>eared  as  bis  "sole  agenf*  respond- 
axt  dalming,  however,  that  this  referred  to 
his  grading,  and  not  to  his  real  estate  bo^ 
nen;  that  respondent's  name  was  not  put 
m  tiie  door  of  nxmi  441  with  appellant's, 
nor  did  he  have  it  printed  on  room  440  after 
removing  the  name  of  the  former  occupant; 
thot  thore  was  no  partn^ship  bank  account; 
that  the  advertisements  which  respondent 
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put  in  the  Brawley  News  both  for  the  grad- 
ing and  real  estate  business  were  In  his  In- 
dividual name;  that  he  had  an  Individual 
rubber  stamp  made,  the  cost  of  which  was 
charged  to  him  personally,  respondeat  testi- 
fying, however,  that  the  stamp  was  used  on 
his  old  stationery;  that  respondent  present- 
ed for  the  first  time  at  the  trial  a  statement 
or  claim  purporting  to  show  the  expenses  he 
incurred  for  the  partnership  to  the  eitent  of 
about  $2,500  for  the  months  of  January, 
roary,  March,  April,  and  May,  1013  {which  Is 
included  ttt  the  apcounting),  and  as  to  which 
appellant  makes  the  point  that  notwith- 
standing respondait  now  claims  he  is  entitled 
to  this  credit  he  said  nothing  to  a];^>^lant 
about  It  when  the  tatter  was  raideavorlng 
to  collect  from  him  one-half  of  the  office  ex- 
penses; that  during  this  time  req>ondent 
was  "hard  up"  and  borrowed  money  of  ap- 
pellant But  In  view  of  what  we  have  al- 
ready said  it  will  not  be  necessary  to  far- 
ther consider  the  arguments  of  appellant  as 
to  the  sufficiency  of  the  evldem»  to  sustain 
the  findings  of  partnership^ 

2.  The  court  found  that  the  Toknm-Owen 
and  John8on-Rlng»-Owen  deals  were  part- 
nership transactions,  and  the  money  held  by 
the  bank  partnership  funds;  that  the  con- 
tracts with  the  agent  and  the  sales  agent 
and  the  trust  agreement  and  dedaraticm  of 
trust,  were  for  the  benefit  of  the  partnership. 
Respondent  testified  these  were  partnership 
transactions,  and  appellant  denied  respond- 
ent was  in  any  manner  connected  with  than. 
Hie  findings  must  be  upheld. 

8.  The  appellant  contends  that  findings  III, 
VI,  and  XI^  relative  to  the  town  site  are 
without  support  in  the  evidence.  His  posi- 
tion is  that  the  town  site  was  his  own  per- 
sonal undertaking,  that  respondent  had  no 
Interest  in  it  and  that  he  paid  no  part  of 
the  consideration.  In  other  words,  ai^- 
lant's  claim  Is  that  respondents  connection 
with  the  town  site  was  by  virtue  of  a  con- 
tract entered  into  between  them  whereby  re- 
spondoit  agreed  to  level,  grade,  and  lay  out 
the  pn^>erty;  that  he  did  the  work  and  was 
paid  for  it 

The  testimony  of  the  parties  as  to  the 
town  Atb  Is  strictly  at  variance.  Beepond- 
ent  testified  that  the  partnenhlp  owned  the 
town  idte;  that  in  July,  dther  appel- 
lant or  Prescott  gave  blm  t<a  Investigatimi 
a  list  of  United  States  gov^nmeat  lands  In 
the  Imperial  Valley  that  were  to  be  torowc 
open  for  homestead  entry  on  August  22d  fol- 
lowing ;  that  he  told  appellant  the  quarter 
section  would  make  an  "elegant  town  site"; 
that  appelant  said  he  did  not  have  saffldent 
money  to  "scrip"  It  bnt  to  let  W.  I.  Alcott 
(appellant's  son)  file  on  It  "and  later  on 
maybe  we  would  have  the  money  and  we 
would  buy  it  from  him" ;  that  W.  I.  Alcott 
came  to  the  Imperial  Valley  on  August  20th, 
and  on  the  ni^t  of  the  22d  respondent  let 
him  have  an  equipment  and  he  wait  on  the 
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land  "a  few  seconds  after  mldnl^t";  re- 
spondent testified  he  had  witnesses  present 
to  note  the  making  of  the  location.  W.  I. 
Alcott  filed  on  the  land  September  23d.  Re- 
spondent testified  that  be  agreed  to  grade 
and  clear  the  land  as  an  offset  for  the  moneys 
expended  by  appellant  for  the  r^lnguishment 
and  "scripping"  of  the  location.  There  is  a 
variance  in  the  complaint,  the  evidence,  and 
the  findings  as  to  the  cost  of  the  work.  The 
complaint  alleged  it  to  be  f6,fi00;  respond- 
ent testified  that  be  and  appellant  figured  it 
would  cost  $4,000 ;  while  the  finding  Is  $4,200. 
Respondent  explained  that  "the  f6,600  stated 
in  the  complaint,  I  understood,  ta(duded  some 
work  on  the  high-line  canal,"  and  that  the 
item  is  apportioned  between  the  town  site 
and  the  high-line  ditch  In  ttie  accounting. 
However  this  may  be,  appellant's  answer  al- 
leged that  respondent  agreed  to  do  the  town 
site  work  for  nim  lor  $4.^- 

Respondent's  testlmtmy  is  corroborated  by 
several  of  his  witnesses.  As  already  shown, 
H.  E.  Williams,  Miss  Cresaie  Mitchell,  and 
Miss  Louise  Barker  testified  to  admissions  by 
appelant  as  to  the  town  site.  Misa  Catherine 
Gatzman  testified  that  she  wrote  letters  to 
respondent  at  the  dictation  of  appellant  re- 
garding lands  in  the  Imperial  Valley.  Alex* 
ander  M.  Williams  also  testified  a)H>ellant 
told  hlra  that  he  and  respondent  "should 
make  at  least  $100,000  apiece  out  of  It 
•  •  *  You  know  be  has  an  interest  in  the 
town  site,  but  If  he  isn't  careful  he  won't  get 
anything."  Mrs.  Welch  also  gave  corroborat- 
ing testimony  as  to  the  ownersMp  of  the 
town  site  by  the  partnership.  Appellant  tes- 
tified that  in  August,  1912,  respondent  told 
him  about  this  Quarter  section  and  an  ad- 
joining quarter  section  at  Imperial  Junction; 
that  he  employed!  respondent  to  put  W.  I. 
Alcott  cm  the  320  acres  and  agreed  to  pay 
him  $250  for  his  services— $100  when  W.  I. 
Alcott  w^t  into  the  Valley,  and  the  other 
$150  on  the  making  of  the  entry;  that  re- 
spondent put  W.  I.  Alcott  on  the  quarter  sec- 
tion involved  here  on  August  22d,  where  he 
remained  until  March,  1913;  that  ai^ellant 
paid  respondent  $100 ;  that  in  February, 
1913,  he  purchased  the  rellnquisbment  from 
W.  I.  Alcott  for  which  he  paid  him  $2,400. 
and  secured  scrip  for  the  property  at  a  cost 
of  $2,020;  that  he  contracted  with  respond- 
ent to  level  and  grade  the  town  site  for  $4,- 
200;  that  the  work  was  done  by  respond^t 
and  the  contract  price  paid;  and  that  re- 
spondent had  nothing  to  do  with  the  sale  of 
any  town-site  lots  or  with  platting  the  town. 

Appellant  produced  a  number  of  witnesses. 
Clarence  J.  Park  testified  he  platted  the 
town  site  under  the  appellant's  direction.  "I 
had  a  letter  from  Alcott  to  say  as  to  how  the 
work  should  be  d(Hie.  I  located  the  centet 
line  on  the  streets,  and  Mr.  Alcott  and  Mr. 
Welch  and  myself  discussed  the  best  manner 
of  doing  the  work.  •  •  •  'i  had  no  con- 
versation witb  llr.  Wtfch  as  to  whether  lie 
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was  doing  the  work  by  contract  or  other- 
wise." J.  E.  Arnold  testified  respondent  told 
him  he  did  the  town-site  grading  by  contract 
for  $4,000.  "Nothing  was  said  about  Welch 
having  any  Interest  in  the  town  sit&  Wdch 
did  say,  however,  *If  I  had  anything  to  do 
with  Imperial  Junction  I  would  show  them 
how  to  do  It  and  stir  things  up.' "  W.  M. 
Boyle  testified  respondent  told  him  be  had 
graded  the  town  site  for  appellant  for  $4,000. 
Myron  D.  Witter  testified  he  was  connected 
with  a  Brawley  newspaper ;  that  respondent 
did  advertising  in  his  own  name;  that  ap- 
pellant ran  an  advertisement  for  "scripping" 
Imperial  Junction  in  his  own  name.  L.  0. 
Orummer,  testified  that  in  his  oonversatimi 
with  re^ondent,  the  latter  never  made  any 
statement  about  having  any  Interest  in  the 
town  site,  and  W.  I.  Alcott  testified  be  never 
had  any  conversation  with  his  fathw  about 
relinquishing  the  town  site  until  March,  1913, 
and  tiiat  he  never  discussed  the  subject  witb 
respondent.  B.  E.  Colvln,  F.  O.  Havens,  and 
Hedge  A.  Havens  testified  they  would  not  be> 
lieve  either  r^p<»kdeut  or  daience  B.  Ooa- 
over  under  oath. 

The  court  further  found  that,  pursuant  to 
the  agreement  of  partnership,  respcmdent  and 
appellant  agreed  to  procure  the  relinquish- 
ment of  the  quarter  section  at  Imperial  Junc- 
tion for  the  purpose  of  establishing  a  town 
site  thereon,  that  appellant  procured  the  re- 
linquishment and  paid  to  the  homestead  en- 
trymkn  (W.  I.  Alcott)  $2,400,  and  for  the  same 
purpose  procured  soldiers'  addlti<NiaI  rl^ts, 
called  scrii^  and  subsequently  a  patent  for 
the  quarter  section,  and  informed  respondeat 
that  be  had  paid  $1,715  ($1,790  is  the  amount 
alleged  in  the  complaint)  therefor  on  accoont 
of  the  partnership;  that  resptmdent  should 
promptly  levti  and  grade  the  land  for  tbe 
necessary  streets  and  lots  of  a  town  site  (or 
the  partnership  account,  and  as  an  otTset  for 
the  cash  paid  out  by  appellant,  the  difference 
in  amounts  to  be  adjusted  in  the  partnership 
accounts;  tliat  respraident  did  lev^  and 
grade  the  town  site  at  a  cost  of  about  $4,200 
for  the  partnership  account;  "that  appellant 
was  guilty  of  serious  misconduct  in  that  be 
began  advertising  the  said  property  as  his 
sole  estate  and  advertising  himself  as  the 
sole  owner  and  held  out  to  the  public  falsdy 
at  times  the  claim  that  he  was  the  sole  own- 
er of  the  said  town  site." 

Upon  tills  and  other  evidence  it  Is  plain 
that  the  findings  touching  the  town  site  can- 
not be  disturbed.  As  on  the  issue  of  the  <^r> 
acter  of  the  relationship  between  the  parties, 
the  evidence  of  admissions  by  and  the  con- 
duct of  appellant  would  alww  support  a  find- 
ing that  the  tovfu.  site  was  a  partnership  af- 
fair. The  evidence  Is  involved  in  conflict  on 
every  material  phase  of  this  issue.  It  was 
for  the  trial  court  to  determine  whether  the 
testimony  of  respondent  or  app^ant  as  to 
this  project  was  true,  and,  as  their  re^ecUve 
Teralons  are  diametrically  <vpo8ed,  it  would 
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aerre  no  porpose  to  state  In  detail  Qie  argu- 
ments  of  appellant  It  la  not  questioned  that 
respondent  did  the  work,  and  according  to 
the  theory  ot  appelant  the  contract  price 
was  94,200,  which  the  court  found  to  be  the 
cost.  We  have  quoted  trota  respondrat'a  tes- 
timony that  the  difference  between  the 
amount  charged  ($5,500)  and  the  amount 
found  ($4,200)  waa  on  account  of  the  hlgh- 
llne  ditch.  Moreover,  the  findings  are  to  the 
dfect  that  respondent  was  to  Improve  the 
property  an  as  offset  to  appellant's  cash  con- 
tribution, and  there  Is  no  suggestion  that  the 
doing  of  the  work  was  dependent  on  the  coet 
thereof. 

Appellant  lays  stress  on  what  he  deacribes 
as  Inconsistencies  and  contradictions  In  re- 
spondentia position.  Our  attention  is  direct- 
ed to  an  affidavit  which  he  made  on  July  22, 
1013,  wherein  he  averred  that  his  "occupor 
tlon  is  a  teaming  contractor  and  his  principal 
work  la  that  of  doing  assessment  work  on 
government  land  entries,"  and  that  during 
the  four  years  h»  had  known  the  quarter 
section  It  has  been  In  Its  natural  desert  state 
except  for  the  work  done  by  appellant  and 
his  predecessor  In  interest,  W.  I.  Alcott 
This  affidavit  wu  made  In  connection  with 
the  applicaticoi  of  Carmen  F.  Carlson  for  re- 
instatement oh  the  land.  Attorney  George  R. 
Wlckham,  whom  ap[>ellant  employed  in  that 
proceeding,  testified  respondent  stated  to  him 
he  was  to  do  the  wnk  tat  siipeUant  and  nev- 
er spoke-  about  his,  the  tLttomey'a,  employ- 
ment or  paid  him  any  part  oC  hts  fee.  Refer- 
ence Is  made  to  the  following  testimony  of 
Mrs.  Sadie  B.  Hendricks,  having  regard  to 
the  Hendricks'  deal: 

•*!*••  demanded  the  money  back. 
•  •  •  I  said  to  him,  TToa  said  yon  were 
working  for  Mr.  Alcott.  Why  don't  yon  get  It 
from  him?*  and  he  saEd  that  be  was  overpaid 
already.  He  said  that  he  had  a  contract  to 
grade  Imperial  Junction  and  was  getting  over 
94X100  for  the  work.  ***** 

Bat,  while  this  affidavit  may  appear  incon- 
sistent with  respondent's  claim  that  the  town 
Bite  waa  partnership  property.  It  la  c(mcelv- 
able  the  trial  court  concluded  the  parties 
were  in  collusion  for  the  purposes  of  the  con- 
test. 

[■}  It  may  be  said  generally  of  appellant's 
contentions  ss  to  the  town  site  that  the  erl- 
dence,  eonatdered  together.  Is  amide  to  sup- 
port the  findings.  It  was  for  the  trial  conrt 
to  harmonize  any  inconsistencies  or  contra- 
dictions, eiid  to  consider  the  evidence  of  Im- 
peachmott  in  arriving  at  its  conclusion,  and 
vre  must  assume  In  favor  of  the  Jndgiomt 
that  this  was  dmuL 

4.  ms  is  likewise  tme  ot  aiq;)ells]it*a  con- 
tention in  regard  to  a  certain  chattel  mort- 
gage tor  98,000.  dated  Bfarch  14,  1013,  given 
him  by  respondent,  whidi  the  fnmer  asserts 
and  the  latter  denies  was  for  a  consideration. 
Tbls  transaction  was  not  pleaded,  and  no 


finding  was  made  in  regard  to  It  Appellant 
testified  that  In  Hardi  or  April,  lOlSj  re- 
spondent executed  the  mortgage  on  bis  grad- 
ing equipment  (which  was  inv«itorted  at  $0,- 
802.50)  for  $3,500:  the  «mslderatlon  being 
made  up  of  (IJiOO  which  appellant  claimed 
re^ndent  had  borrowed  in  different  sums 
from  him.  and  |2,000  for  the  R.  M.  Sipple 
tract — 14 — 11 — IS — which  respondent  was  to 
give  to  Mra.  Martin,  his  mother-in-law.  Ap- 
pellant had  previously  purchased  the  proper- 
ty from  Sipple.  This  was  the  second  mort- 
gage resp<«ident  had  executed  on  his  grading 
equipment,  one  having  been  given  to  the  First 
National  Bank  of  Brawley  for  $000.  Appel- 
lant claims  he  paid  for  the  grading  work  by 
the  release  of  the  $3,500  mortgage  and  the 
payment  to  respondent  of  $700  In  cash.  Be- 
spondent's  version  Is  that  he  said  to  sppA' 
lant: 

**T  have  got  to  get  some  mon^  to  keep 
thIngB  going  and  to  get  this  tiling  stn^ghtened 
out.'  He  said,  *I  thought  we  would  make 'Some 
money.*  I  said  to  him  Ton  told  me  yon  could 
raise  mon^.*  *  *  *  He  said,  ^e  bank  has 
a  first  mortsage  on  your  grading  ontfit;  you 
give  me  a  second  mortgage  and  that  will  hold 
things  together  natil  we  can  sell  some  lots 
and  take  care  of  tbinga.  I  will  bold  it  until  we 
set  the  town  site  fixed  up  and  we  can  sell  some 
lots.  If  we  don't,  we  can't  get  the  town  dto 
fixed  np  or  get  the  water  there  either.* " 

Bespondent  also  testified  that  he  received 
no  consideration  from 'appellant  tor  the  diat- 
tA  mortgage;  that  it  was  given  to  protect  re- 
spondent  from  his  creditors  while  he  was  ex- 
tending the  high-line  ditch  to  the  town  site; 
and  that  about  a  year  after  he  completed  that 
vork  appellant  released  the  diattd  mor^ 
gage,  without  any  consideration. 

Appellant  argues  lliat  certain  admissions 
and  conduct  of  Teqxmd^t  prednde  the  idea 
that  the  mortgage  was  without  consldNStlmi 
and  was  mertiy  given  to  protect  the  equip- 
ment from  tbe  claims  at  respondmfB  credi- 
torsL  Frank  Birkhanser,  attorney  for  the 
First  National  Bank  of  Brawley,  testified 
that  «n  «  about  July  81, 1013,  in  a  conversa- 
tion between  hlnis^  and  the  parties,  the  re- 
spondoit  requested  an  extension  of  time,  but 
that  the  bank  wanted  appelant  to  release  cer- 
tain of  the  mort^ged  property  so  that  it 
would  have  additional  security  before  ex- 
tending tiie  time  on  the  mortgage.  The  vrit 
neas  aald: 

''At  a  conversation  in  front  of  the  Bangalow 
Hotel  Welch  said  that  Alcott's  mortgage  was 
paid  by  work,  I  tiilnk,  on  the  town  site." 

Appellant  also  mentions  the  evidence  that 
the  stenographer  wrote,  *^aL  in  full  pay- 
ment of  chatty  mortgage,"  on  the  cbe(^  stub 
whea,  as  he  claims,  the  final  $500  was  paid, 
and  other  matters  which  he  asserts  tend  to 
prove  that  there  wss  a  consideration  for  tike 
mortgage.  In  so^ort  of  respondent's  pM- 
tion  that  there  was  no  consideration  be  em- 
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pbaslzea  the  fact  that  In  Plaintiff's  Bxblblt  I 
appears  the  entry  of  March  4,  ldl3.  "Belinq. 
R.  M.  Sipple  *400,'*  and  on  the  same  page  of 
the  book  one-half  of  the  total  expenses  for 
this  month  are  charged  to  respmident.  not- 
withstanding appellant's  claim  that  he  agreed 
to  purchase  this  Identical  prcqierty  a  few 
'days  later  for  $2,000.  Moreover,  respondent 
contends  appellant  has  not  satisfactorily  ac> 
counted  for  the  remaining  $1,600.  Two  Items 
of  $500  and  $125,  respectively,  appear  In 
schedule  10,  and  aiq;»eUant  makes  the  Indefi- 
nite stat^ent  as  to  the  pigment  of  the  re- 
maining $875: 

"The  balance  of  the  diattel  mortgage  con- 
idsted  of  sereral  small  items.  *  *  *  It  was 
all  fignred  ap  at  the  time.** 

A  finding  against  appellant's  omtaitlon 
must  be  implied  from  the  omission  of  a  cred- 
it in  the  account  for  the  $875. 

[81  AppeUant  makes  the  point  that  It  is 
neither  all^:ed  nor  found  that  respondent 
agreed  with  appellant  to  do  the  grading 
work,  but  merely  that  the  appellant  "urged 
and  insisted"  that  It  be  done  by  respondent 
"aa  an  offset  for  the  cash  paid  out  by  defend- 
ant Alcott."  The  quoted  language  Is  from  the 
complaint.  We  think  this  Is  equivalent  to  a 
formal  allegation  that  the  parties  made  an 
agreement  to  that  effect  In  any  event  the 
work  was  done.  A  partnership  to  engage  in 
the  real  estate  business  having  been  found, 
the  presumption  is  that  ail  transactions 
within  its  scope  would  be  for  the  benefit  of 
such  partnership. 

5.  Appellant  also  makes  the  point  that  re- 
spondent is  entitled  to  no  relief  because  by 
his  own  admissions  the  chattel  mortgage  was 
fraudulent.  Respondent,  In  answer  to  this 
contention,  relies  on  the  testimony  already 
quoted  to  show  that  appellant  originally  sug- 
gested the  execution  of  the  chattel  mortgage. 
The  presiimpticm  Is  that  the  court  so  resolv- 
ed the  evidence,  and  hence  appellant  is  es- 
topped to  invoke  the  equitable  doctrine. 

6.  Appellant  contends  that  the  evidence 
does  not  Justify  the  implied  finding  that  the 
work  of  bringing  water  to  the  town  site 
through  the  high-line  ditch  was  a  partner- 
ship undertaking,  and  in  debiting  him  with 
one-half  of  $2,033.87 — the  amount  of  the  loss 
on  htgh-Iine  ditch  Na  5.  This  project  was 
not  pleaded,  but  findings  in  favor  of  respond- 
ent are  to  be  implied  trom  the  accounting 
wherein  the  debts  and  the  above  loss  appear. 
Respondent's  testimony  as  to  the  high-line 
ditch  is  that  in  the  latter  part  of  1912  he  sug- 
gested to  appellant  it  would  be  advisable  to 
secure  water  for  the  town  site,  and  that  the 
Imperial  Water  Company  had  offered  him  a 
contract  to  extend  the  high-line  ditdi  to  the 
property :  that  he  told  appellant  the  contract 
would  entail  a  loss,  and  that  the  latter  re- 
plied, "  'Well,  anyway,  we  can  manage  to  get 
the  water  up  to  the  Junction,  and  whatever 
It  Is  when  ws  sell  the  town  rite  •  •  • 


we  will  balance  It  iq>.*  Be  told  me  the  lo» 
whatever  I  would  be  put  to,  or  we  would  be 
put  to,  on  the  high-line  ditch,  we  would  di- 
vide between  ns ;"  that  he  entered  into  a  con- 
tract  with  J,  W.  Y<^um.  vice  president  and 
director  of  the  Imperial  Water  Company,  to 
extend  high-line  ditch  No.  3  and  hl^-llne 
ditch  No.  K,  <ni  a  per  diem  basis  for  his 
teams;  and  that  he  made  the  extension  and 
the  water  went  through  the  ditdi  to  tbe 
town  site.  The  a^llant  teattfled  be  had  no 
connection  whatever  with  this  undertaking, 
but  that  respondent  did  the  wcnrk  under  a 
contract  with  J.  W.  Yokum.  He  stated  fur- 
ther that  about  Mardi  1. 1913,  be  learned  for 
the  first  time  that  respondent  was  doing  the 
work ;  that  respcmdent  "had  gone  In  the  bide 
on  the  bi^-line  work";  came  to  him  and 
wanted  m<Hiey  "to  pay  bis  help  on  the  lii^ 
line  work."  Appellant's  position  is  that  the 
extension  of  the  high-ltne  ditch  was  a  matter 
between  respondent  and  J.  W.  Tokum,  and 
that  be  was  In  no  way  connected  with  it. 

J.  W.  Tokum  testified  he  had  an  oral  agree- 
ment with  respondent  about  work  on  lii^i- 
llne  ditch  No.  6;  that  he  and  respond^t 
wrat  to  the  Brawley  Bank  and  signed  up 
a  contract  whereby  the^latter  was  to  get 
paid  as  he  went  along.  SVank  Blrkhadser 
testified  respondent  and  TtAom  came  In  to 
arrange  for  some  work  on  tbe  hlgh-Une  ditch, 
and  that  respondent  was  to  get  paid  as  he 
did  the  work.  Hie  evidence  as  to  ttiiswtNft  is 
such  that  tbe  Implied  finding  It  was  done  for 
account  of  the  partnership  must  be  sustained. 
Rei^ndent's  testimony  Is  flatly  contradicted 
by  appellant,  but  that  only  presents  a  ood- 
fllct  which  the  court  resolved  on  the  side  of 
the  former.  In  addition  to  the  evidence  al- 
ready set  forth.  It  appears,  among  other 
things,  that  in  a  letter  to  Mrs.  Martin  under 
date  of  August  16.  1913,  appellant  said: 

"I  am  assured  by  the  water  company  tiitt 
tbey  will  furnish  me  water  about  Novunber  1st, 
and,  being  one  of  the  organizers  of  the  water 
company  No.  3,  I  am  poaitiTe  that  the  informa- 
tion is  correct." 

The  court  may  have  attached  importance 
to  this  letter  In  view  of  appellant's  teatimooy 
be  was  not  aware  the  work  was  being  done. 
We  must  condude  that  respcHident's  version 
was  accepted  by  the  court  Moreover,  tbe 
project  was  of  great  concern  to  tbe  successful 
operation  of  the  town  site,  and  the  trial 
court  probably  concluded  the  work  was  not 
done  without  the  cognizance  and  coH>peratioo 
of  appellant 

7.  Appellant  next  contends  the  evidence  is 
insufficient  to  support  findings  III  and  TI, 
as  to  the  Hall-Sutton,  Bergon-Antes,  Easton- 
Mltchell,  and  Flidcer  deals,  and  the  accoimt- 
ing  thereof,  for  the  reason  that  they  are  ooa- 
trary  to  the  admissions  oi  the  pleadings  and 
to  the  evidence.  The  method  pursued  by  tbe 
court  In  the  accountliig  was  to  credit  mA 
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of  the  parties  with  the  money  paid  out  by 
him  for  the  benefit  of  the  partnership,  and 
to  debit  each  with  the  commissions  received 
by  him;  the  difference  between  the  reiative 
contributions  and  expenses  forming  the  ba- 
dis  of  the  money  judgment  In  faTw  of  re- 
Bpondent.  The  account  appears  in  ten  sched- 
ules and  Is  presented  In  recapitulatwy  form 
In  the  ftwHiwgf  u  tollowB: 

Credit. 

Moner  paid  out  br  Aloott  lor  b«n«flt  ot  thm  part- 
nartUp; 

■xpouM  ot  rwl  Mtate  builai 

(Schedule  1)    a 

On  Mcount  of  towa  dte  ot  "Nl- 

Uad"  (Sdiedule  2)   !,«»  S8 

TiBvellBc   eipenan   Mootnt  tt 

town  dta  (Setaedul*  »   IM  U 


Total  credit 


Debit 


OoomileBlona  from  reel  eeUte  bosl- 
BMB  (Sebednle  4)....^  KUl  H 

Sale  ot  towB  Me  at  "NUand" 
(BehAdnle  S)    tfia  00 


Total  deUt   MAMM    UM  14 

FartnenUp  owee  Alcett.  


;2.nS  88 


Credit. 

Koo^  paid  e«t  Iv  Welcb  for  benaat  of  partaer- 
aUp: 

ITiiieniea  ot  teal  aetata  bnalneta 

(Scbedule  O   tl.7a  U 

On  aocoont  of  town  ilta  (Sebed- 
nle 7)    4^  W 

Lose.  hUb-Uae  dltcb  (Bcbedule  Q  XOU  17 


Total  eredtt 


KLOIIOX 


Debit. 

Wekih  reuelted  for  nee  and  benett  tt  partMnUp: 
Oommleslona  from  reel  eetato  buel- 

IMOT  (Schedule  ff)  tl,ns  00 

Oaab  tram  Aloott  (Sohedola  10)...  1^  n 


Total  debit  t»jm  n  s^oit  n 

Partsertblp  ome  Weleh   94,918  U 


Welch  eredU   ;  14,918  U 

Aloott  eredtt    MUSS 


Welch  over  Aloott  $2,001  M 


Tbe  account  then  itatae  tke  debta  of  the  partner- 
eblp: 

Hl^-llse  dlteb  Mo.  S   K.S49  87 

Debts  ia  tbe  real  eetato  bnelneee  503  33 


$4,762  70 

In  tbe  Hall-Suttm  deal  the  testimtmy  of 
both  parties  agrees  with  the  complaint  and 
adswer  that  a  cMnmlssion  of  $900  was  earn- 
ed, received  by  appellant,  and  one-half  there- 
to paid  by  him  to  respondent  The  finding  Is 
that  "the  commission  •  •  •  was  $800, 
•  •  •  and  •  •  •  was  paid  to  the  said 
defendant  Alcott  and  shown  In  the  account- 
ing taken  herein."  In  the  accounting  the 
9000  is  debited  to  appellant  In  schedule  4t 
but  respondent  Is  not  debited  with  any  part 
thereof  in  adiedale  8.  AppeUaot  testlfled; 


.  ALOOTT  635 

».) 

'rrhat  deal  was  all  settled  at  the  tfane  it  was 
made.  It  was  settled  by  a  division  of  the  mon- 
ey; 


there  has  never  been  any  conten- 
tion between  us  in  regard  to  the  Hall-Satton 
money.  *  •  I  tamed  over  the  money  to 
Weldi  right  there  In  my  office  Ui  atOx." 

Tb»  following  adloaqy  occurred: 

*^T.  Alcott:  ^e  amoant  of  the  Hall-8ntt«i 
oommisrion  would  be  |900.  That  deal  was  aU 
settled  at  the  tim'e  It  was  made.  It  was  settled 
by  a  divisioD  of  the  mon^;  by  a  Aviston  itt  tbe 
Hall-Sutton  money. 

"Ur.  dark:  That  is  the  allegatioD  of  the 
complaint  and  tbe  admission  of  tbe  answer. 

"The  Court:  If  that  is  the  admission  of  the 
answer,  there  Is  not  mach  ase  in  going  into  it 
"Mr.  Prescott:  Well,  it  eo^t  to  be  induded 
In  this  statement. 

"The  Conrt:  I  cannot  make  them  pnt  it  In  the 
statement  It  would  be  Indnded  in  the  Jndg< 
ment. 

"Mr.  Prescott:  That  ia  all  right  then. 

"Tbe  &>nrt:  That  left  ¥818.08  to  be  divided. 

"Mr.  C^rk:  Toar  honor,  of  coarse,  will  have 
regard  for  tbe  testimony  of  the  plalntiiT  that  H 
was  divided  between  them. 

"The  CoTiTt:  I  know  it  was  divided  bHween 
them.  Proceed,  gentiemen.** 

Respondent  testified : 

"As  a  final  resalt  of  the  desl  I  believe  Alcott 
drawed  down  the  cnoney,  paid  the  expenses,  and 
gave  me  my  share  of  the  eommlssion." 

Otivloosly,  If  the  parties  each  received  one- 
half  of  the  commission  each  should  be  debit- 
ed accordingly,  or  the  transactltm  omitted 
from  t^e  accounting  entirely,  Respondait 
gives  no  satisfactory  explanation  in  his  brief 
as  to  why  he  was  not  debited  with  $450,  and 
we  do  not  find  that  appellant  was  anywhere 
given  credit  In  the  acconntlng  for  the  pay* 
ment  of  that  sum  to  respondent 

It  may  be  explained  that  PlalntlfTs  Ex- 
hibit 1  is  the  book  of  account  referred  to  in 
the  testimony  of  Miss  Kate  Gatzman  as  hav- 
ing been  kept  by  appellant  In  which  the  ex* 
penses  of  the  partnership  paid  by  the  Los 
Angeles  office  were  entered.  It  was  tbe  prao- 
ttoe  of  appellant  at  the  close  of  each  mouth 
during  the  first  year  to  total  the  expenses, 
debit  respondent  with  half  thereof,  together 
with  any  cash  advanced  to  him,  then  credit 
him  with  half  of  the  conmilssions  of  tbe  par- 
ticular month,  and  the  difference,  If  any, 
between  half  of  the  commissions  and  half  of 
the  expenses,  carried  over  to  his  credit  or 
debit  as  the  case  might  be,  In  the  succeeding 
month.  Defendant's  Exhibit  Q2A  Is  a  ^ate- 
ment  pr^red  by  him  of  all  commissions 
which  he  received.  The  Hali-Sutton  deal 
does  not  appear  In  such  monthly  adjustments 
in  Plaintiff's  Exhibit  1,  nor  in  Defendant's 
Exhibit  62A.  The  accounting  is  therefore  er- 
roneous in  that  while  appellant  ia  charged 
with  the  entire  commission,  respondent  was 
not  debited  with  one-half  thereof  which  the 
complaint  alleges  and  he  testified  he  received. 
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Respondent  wlO  be  debited  with  $460  and  the 
debit  against  appellant  reduced  coVfrapond- 
Ingly. 

[7, 1]  Bat,  apart  from  the  accountlug,  no  Is* 
sue  was  presented  by  the  pleadings  as  to  the 
disposition  of  the  commission.  "Every  mate- 
rial allegation  of  the  complaint,  not  contro- 
verted by  the  answer,  must,  for  the  purposes 
of  the  action,  be  taken  as  true.  •  •  • 
Section  462,  Code  OIt.  Proc.  It  wu  said  In 
Burnett  r.  Steams,  33  OaL  468: 

*Trbe  finding  ahoatd  be  confined  to  the  facts 
In  tisae.  The  province  of  the  court  In  respect 
to  facts  Is  to  detennine  but  not  to  raise  the 
Isene." 

See.  also,  Orte^ia  t.  GordftrOi  88  Obi.  221, 

26  Pac  80. 

"Where  a  complaint  in  an  action  contains  an 
allegation  of  fact  which  is  distiiicUy  and  un- 
qnalifiedly  admitted  by  the  answer,  tiiere  is  no 
issue  as  to  the  fact.  The  allegation  of  fact  be- 
ing admitted  It  Is  conclnstT*.  A  finding  against 
the  admission  Is  therefore  oufa^e  the  issues." 
White  T.  Douglass,  71  OaL  116k  lU;  U  Pac- 
800; 

It  was  declared  In  the  Matter  of  Doyle,  78 
OaL  664.  670,  15  Pac  128, 128: 

"When  a  trial  la  had  by  tbe  conrt  without  a 
jniTt  a  fact  admitted  by  the  pleadings  should  be 
treated  as  found.*  •  •  •  If  the  court  does 
find  adversely  to  the  admission,  such  flndiog 
should  be  disregerded  In  determining  the  qnes- 
tion  whether  the  proper  conclusion  of  law  was 
drawn  from  the  facts  found  and  admitted  by 
the  pleadings.  *  *  *  In  such  case  tlie  fscts 
alleged  most  be  assumed  to  exist  Any  finding 
adverse  to  the  admitted  facts  drops  from  the 
record,  and  any  legal  eondosion  whldi  is  not 
upheld  hy  the  admitted  facts  is  erroneoas.** 

See^  also^  Hutchison  t.  Barr,  100  Pac.  799; 
Sutherland  on  Code  Pleading,  i  1167. 

'*There  can  be  no  necessity  of  a  finding  as  to 
a  fact  admitted  by  the  plea^nga.  The  finding 
is  reqnired  only  when  an  aOegation  of  a  ma- 
terial fact  In  tbe  complaint  is  controverted  by 
the  answer,  so  as  to  raise  an  Issue."  Swift  v. 
Mnygridge,  8  Cal.  445. 

The  Baston-Mltchell  deal  comes  under  the 
same  general  rule.  It  Is  alleged  In  the  plead- 
ings and  testified  to  by  appellant  and  re- 
spondent that  the  cwnmlsslou  of  $400  was 
earned  and  divided  equally  between  them. 
The  court  found  that  appellant  received  the 
^ttre  amount,  which  Is  accordingly  debited 
to  him  Id  s(^edule  4,  with  no  corresponding 
debit  to  respondent  In  schedule  9.  In  the  ab- 
sence of  any  Issue  of  fact  as  to  the  division 
of  the  commissions,  there  was  no  need  of 
findings  except  on  the  issue  of  partnership. 
Respondent  must  therefore  be  debited  with 
$200,  and  the  $400  debited  to  appeUant  In 
the  accoimtlng  reduced  correspondingly. 

In  the  Bergon-Antes  deal  the  complaint  al- 
leged that  **a  commission  of  ^38.20  was 
made  and  Hie  same  divided  aftoaUy'*  betmen 
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the  parties.  This  seems  to  be  die  full  amount 
of  the  commlssioD  In  this  deal.  The  answer, 
however,  admits  the  sale  and  allies  '*tbat 
the  commission  was  split  In  three  parts  and 
divided"  equally  between  tbe  parties  and 
fVank  0.  Prescott,  Jr.  The  court  found  ap- 
pellant received  tbe  commission,  and  ttie 
amount,  therefor^  la  debited  to  him  in  sdMd- 
ule  4,  and  no  part  of  It  Is  debited  to  req;>ond- 
ent  In  schedule  9.  Rrapondent's  direct  testi- 
mony Is:  "I  was  not  present  when  it  waa  set- 
tled. I  never  imderstood  that  Frank  C.  Pres- 
cott, Jr.,  bad  anything  to  do  with  it  I  had  no 
talk  with  Alcott  about  the  commlsslML**  Oa 
cnwB-examlnation  napmd^  stated : 

don't  know  that  Prescott  got  one  tUrd  0( 
the  commission.  Alcott  told  me  that  be  did  aad 
I  asked  Prescott  and  he  said  he  didn't," 

It  Is  argued  In  respondent's  brief  that  the 
finding  is  in  no  way  inconsistent,  but  in  re- 
ferring to  the  acoonnting  this  statemait  is 
made: 

'The  monthly  balances  were  ignored  and  a 
general  balance  stnick;  $116.60  went  to  Wddi. 
$116.60  to  Alcott,  and  $U6.90  to  Freaoott,  Js." 

AppeUanfa  testimony  is  In  line  with  his 
Answer,  bnt  FlalntlfTs  Exhibit  1  diows  that 
In  makliv  op  the  balance  for  Deoember,  1912, 
respondent  was  nested  with  $U<L00  against 
his  share  of  t^  o^^enses  for  that  month, 
wbUe  Dttfftndant'B  Bzbiblt  62A  credits  him 
with  $77.78,  tbe  same  sum  beinff  deMted  to 
Prescott  Tim  only  Issue  ealllns  for  a  find- 
ing as  to  tUs  onnmladai  was  whethtf  it 
was  divided  Into  two  or  three  parta  As  the 
testlmcny  In  the  two  said  exhibits  presents 
a  confilct,  it  must,  In  the' face  of  the  findings, 
be  presumed  the  court  concluded  the  parties 
alone  were  entitled  to  the  commission,  hot, 
as  the  pleadings  allege  and  admit  the  o(»n- 
mlsslon  was  divided,  it  follovrs  it  should  not 
be  debited  to  appellant  alone.  Respondent 
will  therefore  be  debited  one-half  thereof— 
with  $116.60— and  appellant's  d^iH  reduced 
correspondingly. 

In  the  Flicker  deal  the  complaint  alleged 
that  the  partnership  earned  a  commisstei 
of  $532,  and  that  It  was  divided  equally  be- 
tween the  parties.  The  answer  admits  the 
commission  was  earned,  but  alleges  It  was 
split  Into  three  equal  parts,  the  parties  and 
one  O.  J.  Belnert  each  receiving  cme-tblrd. 
The  court  found  appellant  received  and  re- 
tained $533.34.  The  (mly  variation  in  the 
testimony  of  tbe  itarUes  (Relnert  did  not  tes- 
tify) is  that,  while  app^ant  testified  Belnert 
received  one-third,  respondent  stated  be  re- 
ceived "a  part  of  It,"  and  In  view  of  the  vague 
and  Indefinite  <diaracter  of  re^ndmfs  tes- 
timony on  the  point  It  must  be  assumed  tbe 
court  found  that  by  the  quoted  idirase  was 
meant  his  share  of  the  conunlsaion.  AkwI- 
lant  is  debited  In  schedule  4.  but  vespMident 
Is  not  debited  with  any  pntlon  «t  tbs  son- 
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mlssloii  In  schedule  9.  It  Is  erldent  tram  tb* 
record  that  the  total  commission  was  $800, 
and  that  the  pleadings  must  be  coDstnied  as 
alleging  and  admitting  that  one-third  there- 
to was  actually  paid  to  Belnert.  In  other 
words,  the  only  dispute  between  the  parties 
concraning,  the  commission  was  as  to  the 
two-thirds  of  the  fSOO— $533.34  (stated,  how- 
ever, as  $632  in  the  complaint  and  answer), 
^niere  can  be  no  question  but  that  Beinert 
actually  received  one-third  of  the  fSOa  This 
iB  borne  out  by  Defendants  Exhibit  e2A.  for 
therein  the  anunint  of  the  commission  is  in* 
dlcated.aa  $800,  $266.66  of  which  was  paid  to 
Brinert  and  $266.67  credited  each  to  respond- 
ent and  untenant  Otrlng  thla  Interpretatiim 
to  the  pleadings,  no  tssne  is  presented  as  to 
the  division  of  -Uie  conunission— the  eom- 
plalnt  and  answo-  alleging  It  was  divided — 
and  there  was  no  occasion  for  flndhxgB.  Be- 
spmdent  must  thneltore  l)e  debited,  witti 
$266.67,  and  appellant's  debit  of  $SS8.84  »- 
dnced  corresp<mdintf  y. 

It  Is  proper  to  mention  that  In  respect  to 
Uw  question  of  fact  whether  respondent  ae- 
tually  rec^ved  bis  share  of  the  Basbxi-MItch- 
«ll  Bergon-Antes,  and  Flicker  deals,  or  waa 
raerdy  given  book  credit  therefor  by  appeU 
hut.  that  Defendant's  Exhibit  eSA  contains 
this  admission: 

"Credits  due  Edmund  Welch  on  commissions 
bn  EaBtoQ-Mitdell,  thq  Bergon-ActeB,  ,and 
Flicker  deals  amoimtiQg  to  $S44.40  [$200,  $77.- 
78,  and  $266.67,  respectively,  or  a  total  of 
$644.^]  orgdited  o»  office  eapemet."  (Italics 
onrB.) 

However,  in  the  presence  of  appellant's 
contentions  we  have,  where  ■  ai^Ucable^  de- 
cided according  to  the  state  of  the  pleadings. 
But,  whatever  may  be  the  fact  as  to  these 
deals,  respondent  actually  received  his  share 
of  the  Hall-Sutttm  commission. 

Appellant  attacks  the  finding  in  the  Hoi- 
driite  deal  which  Is  to  the  effect  that  a  ssle 
waa  attonpted  In  the  business  of,  but  no 
commiadon  was  made  tor  the  partnenditp. 
The  complaint  alleged  the  deal  waa  made  in 
the  business  of  the  partnership,  and  a  com* 
misslfm  of  $200  was  earned  "and  the  same 
aeoounted  for  In  the  partnersUpw"  The  an- 
swer  denies  the  deal  wae  for  the  partnership, 
and  alleges  It  was  "made  by  the  plaintiff 
altme  and  for  his  own  aocounf*;  that  appel- 
lant had  nothing  to  do  with  it;  nor  did  he 
dalm  or  recdve  any  part  of  the  commissl<m 
received  by  reapondrat  The  commlsslm 
does  not  appear  in  the  accounting.  Besp<Hid- 
ent  t«rtifled  the  deal  was  made  by  him  and 
Carroll  Owen,  and  that  he  (reepondent)  got 
all  the  commlsaltHi,  and  'It  was  never  ac- 
counted for  in  the  partnership."  Appellant^s 
testimony  follows  the  answer.  Tbe  finding 
Is  that  the  partnership  did  not  earn  tlie  com- 
mission. All  the  evidoice,  however,  shows 
respondent  actually  received  the  commission 
and  rMained  it  llie  finding  Is  therefore  con- 


trary to  Uie  complaint  and  the  evidence.  It 
was  developed  in  the  direct  examination  oC 
respondent  that  an  action  brought  by  Hoi- 
dricks  against  him  alone  for  the  recovery  of 
the  commission  on  the  ground  of  frand  was 
then  pending.  It  is  not  made  to  appear, 
however,  whether  this  action  is  responsible 
for  the  finding.  A  new  trial  of  this  issue  la 
necessary. 

Appellant  also  questions  the  findings  in  the 
following  deals,  the  first  three  of  which  were 
made  by  the  respondent:  It  was  alleged  in 
the  Hanson  deal  that  the  commission  was 
$475,  and  this  amount  was  debited  to  re- 
spondent in  schedule  9.  The  Wills  deal  was 
not  pleaded.  The  respondent  was  debited 
with  'the  entire  commission  as  btitng  $150. 
Because  respondent  testified  the  commission 
was  "$160  or  $160"  appellant  claims  tne  ac- 
counting was  not  correct  But  the  evldoice 
would  sustain  a  finding  of  either  $150  or 
$160,  and  ther^re  cannot  be  disturbed.  As 
we  have  sustained  the  fltnTinga  of  partner- 
ship, it  follows  that  all  deals  after  October 
1«  1912,  were  partnership  affairs,  and,  as 
appellant  was  credited  with  his  share  In  the 
accounting  we  shall  not  further  ocmsider  the 
contentions  as  to  these  two  deals.  The  Judd- 
Lewis  deal  was  not  pleaded.  There  was  a 
confilct  In  the  evidence  as  to  whether  the 
commlssloi  was  "between  $300  and  $400"  as 
respondent  testified,  or  $400^'  as  L.  O.  Crum- 
mer,  appellant's  witness,  testified.  The  court 
found  it  to  be  $320.  and  it  was  divided  equal- 
ly In  the  accounting.  There  was  amide  evi- 
dence to  sustain  the  finding. 

The  point  made  by  appellant  in  the  Wil- 
liams, Yokum-Owen,  Jobnson-Blnger-Owen, 
and  Sorfleuth  deals,  the  commissions  in 
which  were  received  and  retained  by  and  deb- 
ited to  appellant,  is  that  he  made  the  deals 
indepoidently  of  reepond^t  But  this  point 
is  foreclosed  by  the  findings  of  partnershijp. 
In  the  Terwilliger  and  Edgar-Andrews  deals 
it  was  alleged  they  were  conducted  Jointly 
by  and  the  commissions  divided  equally  be- 
tween respondent  and  appellant.  The  let- 
ter's objections  to  these  tranSactioua  is  an- 
swered by  the  findings  of  partnership  as  Is 
the  point  made  in  the  Medberry  deal. 

Appellant  also  urges  that  respondent  was 
Improperly  allowed  a  credit  of  $230  in  the 
Judgment  The  record  shows  that  this  sum 
Is  for  one-half  of  $460  which  the  court  fbund 
was  subsequently  collected  by  appellant  on 
account  of  principal  and  Interest  on  the  To- 
knm-Owen  and  Johnstm-Binffar-Owen  notes. 
The  acconntInK  shows  that  respondent's  c<m- 
trlbutlon  to  the  partnership  exceeded  that  of 
appellant's  by  $2,001.86w  Tbs  Judgment  di- 
rects that  respondait  be  allowed'  $230,  as  r^ 
resenting  "on»-balf  <^  defendant  Alcotf s  sub- 
sequent collections  on  said  notes  of  $460"— 
making  a  total  money  Judgment  of  $2,231.86 
In  favor  of  respondent 

The  first  Of  these  notes,  dated  Ifarcii  20. 
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1913,  was  for  $1,600.  to  run  for  two  years, 
with  interest  at  7  per  cent  payable  semi- 
annually. A  $168  Interest  debit  appears  in 
Defendant's  Exhibit  62A  and  has  been  de- 
bited to  ai^>ellant  in  schedule  4.  When  the 
Judgment  was  entered  on  October  28,  1915, 
the  Sftb  payment  of  interest  was  due,  making 
a  total  of  $280  (5  times  $56).  and,  deducting 
therefrom  the  above  $168,  a  balance  of  $112 
remained.  Four  payments  of  $66  each  were 
Indorsed  on  the  note  (each  representing  six 
months'  interest).  Another  payment  of  $56 
appeared  on  the  second  note,  evidently  by 
mistake,  as  will  be  readily  apparent  from 
the  difFerence  In  the  respective  Interest  pay- 
ments. Here,  then,  was  one  of  the  "snbse- 
qoent  collections"  of  $112. 

The  seoond  note,  dated  Blarch  21, 1918,  was 
tm  $1,700^  to  run  for  90  days  with  interest 
at  7  per  t»nt,  payable  quarter^.  A  payment 
of  $300  was  made  on  the  principal  of  this, 
note,  on  July  18,  1913,  leaving  ¥1»400  due  on 
the  principal  sum.  Seven  per  cent,  on  $1,400 
makes  a  quarterly  paymoit  of  interest  of 
^!4JK>,  so  that  whrai  the  Judgment  was  en- 
tered the  total  interest  representing  tm  pay- 
ments amounted  to  $245.  In'  Defendant's  Kz- 
hlbit  62A.  appellant  debited  himself  with  six 
payments  of  $24.50  each,  or  $147,  which  sain 
Is  also  debited  In  schedule  4.  Six  Interest 
Indorsements  of  $24.50  ea<^  appear  in  this 
note.  The  difference  between  $147,  six  pay- 
ments, and  $246,  ten  payments,  makes  an- 
other of  the  "subsequent  collectlonfi"  of  $98. 
Hence  these  two  "subsequent  collections" 
make  a  total  of  $210.  Add  to  this  $250.  a 
partial  payment  on  the  princi[>al  on  May  14, 

1914,  and  a  total  of  $460  result^  one-half  of 
which  is  credited  to  respondent  In  the  Judg- 
ment. In  the  computations  of  Interest  on  this 
note  no  account  is  taken  of  the  above  $300 
partial  payment  on  the  principal  between 
Jnne  21,  1913,  the  close  of  the  first  Interest 
quarter,  and  July  18,  1913,  the  date  of  said 
payment,  or  between  May  13,  1914,  the  date 
of  the  payment  of  $250  on  the  principal,  and 
September  21,  1915,  the  end  of  the  quarter 
immediately  preceding  the  rendition  of  the 
Judgment.  But  U  the  point  is  raised  these 
it&na  can  be  adjusted  when  the  notes  are 
llqoidated.  \ 

8.  Appellanffl  next  contention  Is  that  the 
evld^ce  is  not  suffldent  to  sustain  the  find- 
ings settling  the  account  We  quote  trtm 
the  brief: 

"The  defendant's  exceptions  to  the  statement 
of  the  account  by  the  court,  which  covers  prac- 
tically all  of  the  items  thereof." 

One  hundred  thirty-four  objections  and  ex* 
ceptlons  were  made  and  tak^  to  the  state- 
ment of  account  by  the  court,  many  of  than 
Kladng  to  inconsequential  items.  We  have 
considered  these  sped  flea tlons,  and  do  not 
think  appellant  could  have  been  serlously 
iwejudiced  by  any  of  the  Indicated  rulings^ 
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even  If  erroneous,  for  ttiere  Is  an  abundance 
of  onupetent  evidence  to  sustain  the  account 
It  will  not  be  necessary,  tturafore^  to  desolbe 
these  spedflcationa. 

9.  In  connection  with  appellant's  conten- 
tions that  the  evidence  Is  insufficient  to  siqh 
port  the  findings  of  partnership  it  Is  urged 
that  the  complaint  Is  Insuffideot  It  is  as- 
serted that — 

*n?be  allegations  of  the  comxdaiut  as  to  the 
partnership  in  the  real  estate  business  are  not 
only  InsnfficieDt  but  the  specific  aUeg^ons 
therein  as  to  deals  made  and  division  of  com* 
missions  earned  are  sniBclent  to  show  that  no 
partnership  In  fact  existed  betwem  the  par- 
ties." ' 

This  pi^t  was  raised  on  demurror.  We 
submit  that  the  spedflc  aU^tlims  as  to  ttie 
real  estate  deals  in  the  complaint  moa*  con- 
trol the  general  altegatlov  at  partnerships 
The  donurrer  is  net  contained  in  tbe  reoocd. 
It  Is  sufficient  to  stote  that  this  coutmitlan 
overlooks  other  aUegatloDs  at  the  convlalnt 
wliidi  make  it  dear  that  a  partnership,  and 
not  an  agreonent  fdr  a  division  ot  gross 
earnings,  is  pleaded. 

10.  Appellant  has  dted  a  great  many  au- 
thorities in  support  of  his  cont«itli»a,  whidi 
ccmtatn  cwrect  statements  of  the  rules  ot 
law  to  whldi  they  are  addressed.  None  of 
them  is  opposed  to  the  conduslon  we  liave 
readied.  For  liutance, .  it  Is  urged  that  the 
parties  must  have  formed  a  definite  intention 
to  become  partners.  We  have  already  sub- 
scribed to  the  doctrine  that  the  burdoi  of 
estebllshing  a  partnership  is  on  the  one  al- 
leging Its  existence.  Appellant  dtes  Wheeler 
V.  Farmer,  38  Cal.  203,  213,  to  the  proposi- 
tion that  "an  agreement  to  divide  the  gron 
earnings  does  not  constitute  the  parties  to  U 
partners."  But  neither  that  authority  not 
any  of  the  others  relied  upon  by  appellant 
sustains  his  contention  that  the  relatioosbip 
between  these  parties  did  not  constitute  a 
partnership. 

[9, 10]  It  may  be  conceded  that  an  agree- 
ment  to  divide  the  gross  earnings  would  not 
of  itself  constitute  a  partnership,  but 
cording  to  the  pleadings,  the  evidence,  and  the 
findings,  the  parties  did  more  than  agree  to 
divide  the  gross  earnings ;  they  agreed  to  dl* 
vide  the  profits  of  the  businece. 

"A  right  to  partidpate  In  profits  affords  co- 
gent, often  eondnrive,  evidence  that  the  trade 
in  whidi  tile  profits  have  been  made  was  car- 
ried on  In  part  for  or  on  behalf  of  the  per- 
son setting  op  snch  a  claim,"  Lord  Cranworth 
in  Cox  V.  Hickman,  8  H.  L.  Cas.  268;  GOmon 
on  Partnership,  p.  dl. 

It  has  also  been  declared  that^ 

**Shaiing  profits  is  prima  fade  evidence  «(  tt* 
ezistonee  of  a  partoersh^."  Gilmore  on  I^ 
nershlp,  |  11,  p.  81;  Uniform  Fartaership  Act, 
Rowl^  liodem  Law  <tf  Partnership,  {  84. 
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"Proflts**  if  a  relative  term  and  contem- 
plates losses.  Tbe  <^tU  Code  ^vrldes: 
Section  2S8B: 

TartDersbip  ts  the  aasodatltm  of  two  or 
more  persons,  for  the  purpose  of  carrjing  on 
trarinesB  together,  and  itvi^ng  ito  pr^tt  te- 
ivsM  them."  (Italics  ours.) 

Section  2404: 

"An  acreement  to  divide  tiie  profits  of  a  bus- 
inesB  implies  an  afreement  for  a  eorrespondiiig 
dlTielon  of  Its  losses,  unless  it  is  otherwise  ex- 
presslj  ■tipnlated.'* 

The  appelant  does  not  contend  that  the 
Incidental  expenses  of  tbe  deals  and  the  ex- 
poises  of  the  Los  Ai^lee  office  were  not  to 
be  divided  equally  betweoi  thenL  naintUTs 
Exhibit  1  was  kept  under  appellants  direc- 
tion and  shows  that  the  expenses  were  altered 
therein  and  half  of  them  charged  to  respond- 
eat.  The  evidence,  Indodlng  correspondence 
between  the  parties,  the  admlsdona  and  con- 
duct <tf  appellant,  is  saffldent  to  prove  that 
the  parties  formed  a  definite  Intentlim  to 
enter  Into  a  partnership  relation,  and  that 
Oe  bnainess  between  them  was  carried  on 
pnrsnant  to  this  agreement  and  uoderstand- 
Utg.  It  Is  not  claimed  there  was  any  stipu- 
lation between  the  parties  that  they  shonld 
not  divide  the  losses  (section  2401  Ctv.  Oode), 
and,  as  already  stated,  the  court  charged  to 
each  of  the  parties  one-half  of  f2,033.87,  the 
amount  of  the  loss  on  high-line  ditch  No.  6. 

[11]  11.  There  Is  no  merit  In  appellant's 
next  contention  that  the  failure  of  the  coart 
to  make  findings  within  the  meaning  of  sec- 
tion 632,  Code  of  C^vil  Procedure,  prior  to 
the  taking  ot,  tbe  account,  was  error.  We 
qnote  from  tlw  record: 

'  fThe  court  announced  that  It  would  fiod  in 
favor  of  tbe  plaintiff  as  to  the  existence  of  a 
partnership  *  *  *  as  to  the  real  estate  bad- 
ness and  also  in  tbe  town  nte." 

It  was  clearly  within  the  discretion  of 
the  conrt  to  make  tbe  findings  on  the  Issue 
of  partnership  elthw  b^we  or  after  tba  so* 
conntlng  was  made 

[12]  12,  Appelant  complains  of  the  action 
of  the  court  in  modifying  the  judgment  after 
the  entry  tbere<tf  and  while  the  motion  for  a 
new  trial  was  pending.  The  modification 
was  made  upon  tbe  ofEer  of  respondent  to 
\raive  $2,033.87,  the  amount  of  tbe  loss  on 
the  high-line  ditch  for  which  respondent  was 
given  credit  in  schednle  8,  and  whldi  the 
coart  In  tbe  Judgment  also  directed  be  paid 
out  of  the  partnership  funds.  In  other 
words,  the  double  credit  to  respondent  for 
the  amount  resulted  in  appellant  having  to 
stand  his  share  (tf  the  loss  twice.  But,  as  tbe 
modification  was  in  favor  of  appellant,  he 
will  not  be  heard  to  complain. 

13.  In  the  final  paragraph  of  appellant^s 


opening  brief  It  is  stated  the  exceptions  to 
the  rulings  on  the  admission  and  rejection  of 
evidence  "are  all  urged  and  not  waived." 
This  refers  to  some  105  rulings,  many  of 
them  relating  to  the  Issue  of  partnership,  the 
evidence  to  establish  which  we  have  found 
to  be  sufficient  The  rulings  are  not  other- 
wise spedfled,  bat  even  if,  in  particular  in- 
stances, 0iey  -wen  emmeam,  it  cannot  be 
maligned  appellant  was  prejudiced  thereby. 

•The  Judgment  Is  reversed,  and  the  cause 
remanded  for  a  new  trial  upon  the  Issues  as 
to  the  HendrldcR  deal  only.  With  respect  to 
the  issues  as  to  the  partnership  and  all  the 
issues  relative  to  the  accounting  except  those 
reladng  to  the  Hendrlt^  deal,  the  flndli^ 
as  heretofore  made  by  the  court  below  shall 
stand  as  made,  and  aftw  a  new  finding  upon 
the  issues  as  to  the  Heaodrlcks  deal  the  court 
below,  upon  a  consideration  of  all  the  find- 
ings, shall  enter  Judgmoit  Uiereon  dissolving 
tbe  partnership  and  settling  tbe  entire  ac- 
count as  b^ore,  except  that  as  to  the  Hall- 
Sutton,  Bergon-Antes,  Baston-Mltchell,  and 
the  Flidcer  items  of  the  account  tbe  Judg- 
ment be  in  accord  with  the  views  expressed 
in  this  opinion,  and  as'to  the  Hendricks  deal 
In  accord  with  the  new  findings  thereon.  Ap- 
pellant shall  recover  costs  of  this  appeaL 

We  concur:  ANGELLQTTI,  O.  J. ;  SHAW, 
J.;  OLNET,  J.;  WILBDB,  J.;  LENNON,  J.; 
SLOAMB,  J. 


la  re  ReLPH*S 


(185  Cal.  606) 

ESTATE. 


BLACKWELL  v.  SUPERIOR  COURT  OF 
STANISLAUS  COUNTY  St  al. 

(Sao.  S2S7.) 

(Supreme  Ooort  of  Oalifonda.  Hay  2,  1021.> 

Executors  aad  adsiMttraton  «=»29(5)— Crier, 
graatlBB  Isttsrs  of  aimlnlstratloB,  adjndloa- 
tles  of  fast  of  rssWenoe  of  MeosasMl. 

The  order  of  the  superior  conrt  of  San  Joa- 
gnin  coonty,  granting  letters  of  adminiitratioD, 
was  an  adjudication  of  the  fact  of  residence 
of  the  deceased  in  that  county,  binding  upon  the 
whole  world,  unless  vacated  or  set  aside  on 
direct  attack,  for  all  the  purposes  of  the  ad- 
ministration of  tbe  estate  of  deceased,  includ- 
ing tbe  probate  of  any  subsequently  produced 
wilL 

In  Bank. 

Application  for  writ  of  mandate  by  Ida 
Blackwell  against  the  Superior  Court  of 
Stanislaus  County  and  others  to  compel  tbe 
court  to  proceed  In  the  matter  of  the  probate 
of  the  will  of  Gl^m  C.  Belph,  deceased. 
Writ  dented. 

J.  B.  Curtln,  of  Sonora,  for  petitioner. 
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l&B  PAOIFCO  BSPOBTEBL 


PEB  CUBIAM.  Tlie  court  ti  of  the  oplDlon 
that  under  the  w^Hsettled  law  of  thU  state 
the  order  of  the  superior  court  of  San 
Joaquin  county,  granting  letters  of  admln- 
Istratiou,  was  an  adjadlcatlon  of  the  fact  of 
residence  of  the  deceased  In  that  county, 
binding  upon  the  whole  world,  anless  vacated 
or  set  aside  on  direct  attack,  for  all  the 
purposes  of  the  administration  of  the  estate 
of  the  deceased.  Including  the  probate  of  any 
subsequently  produced  will. 

The  application  for  a  writ  of  mandate  to 
compel  the  superior  court  of  Stanislaus  coun- 
ty to  proceed  In  the  matter  of  the  alleged 
will  of  the  deceased  Is  Uierefora  denied. 

All  concur. 


(62  Cal.  App.  234) 

STONE  v.QILL.   (Civ.  3499.) 

(District  Court  of  Appeal,  Second  District.  Di- 
vision 1,  California.  April  14,  1921.) 

1.  Municipal  corporations  ^>706(5)— EvMeaot 
held  to  warrant  finding  automoblln  drivtr  was 
negligent  In  falling  to  see  pedestrian. 

In  an  action  for  injories  to  pedestrian  ^o 
was  struck  by  antomolSle  whidi  came  up  behind 
hbn  while  be  was  waUdsg  in  the  street,  eri- 
dence  held  to  warrant  the  Jury  In  finding  the  au- 
tomobile driver  negligent  in  failing  to  discorer 
the  presence  of  the  pedentriao  In  thne  to  avoid 
striking  him. 

2.  IMonlelpal  oorporattons  «=a705(IO>  —  Fact 
that  pedestrian  was  walking  on  street  and 
not  looking  bebind  dow  not  show  contrlbntory 
nsglioonoe. 

Evidence  that  pedestrian  was  walking  on 

the  street  at  night  and  that  he  did  not  keep 
lookout  bebind  Iiim  for  approaching  vehicles 
does  not  compel  the  court  to  find  him  negligent. 

3.  Damages  «=9l32(7)— $3,500  for  brakm  leg 
aad  other  Injuries  held  not  exoesslve. 

An  award  of  $8,700,  of  which  $200  was  fOr 
ezpen^tnrest  leaving  $8,S00  as  cooipensation 
for  Injuries,  is  not  excessive,  where  the  evi- 
dence showed  plaiutiff  suffered  a  broken  leg  and 
severe  injuries  to  his  ribs,  hip,  and  back  mus- 
cles which  coofined  him  to  his  bed  Cor  four 
weeks  and  caused  great  pain  and  loss  of  sleep, 
and  that  at  the  trial  one  bone  had  not  yet  heal- 
ed, is  not  excessive. 

Appeal  from  Superior  Court,  San  Ber- 
nardino County;  J.  W.  Curtis,  Judge. 

Action  by  George  R.  Stone  against  J.  W. 
Gill  to  recover  damages  for  personal  injuries. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

Walter  J.  Harteell,  ot  Redlands,  and  Mc- 
Nabb  &  Hodge,  of  Ban  Bemardliuik  for  ap- 
pellant . 

Burton  B.  Balea^  ot  Bedlandl^  for  Tewond- 
•nt 

CONRBT,  P.  J.  Action  to  recover  dam- 
ages for  personal  Injuries  resulting  from  a 


coniaton  between  plalntfff  and  an  automobile 
driven  by  the  defendant  Judgmoit  was 
entered  in  favor  of  the  plaintiff  for  the  sum 
ot  93.700,  of  which  $200  covered  expenditures 
for  medical  attendance  and  nursing,  and  the 
remainder  of  the  award  was  allowed  as  gen- 
eral damages  for  the  Injuries  received.  De- 
fendant appeals  from  the  judgment 

On  the  evening  of  February  20,  1919,  be- 
tween 6  and  7  o'docb,  pbilntiff  was  walking 
west  on  the  public  highway  known  as  West 
Fern  avenue,  in  the  city  of  Redlands.  Tba 
complaint  alleged  that  while  he  was  thus 
walking,  the  defendant  negligently  drove 
his  automobile  along  the  street  in  the  same 
direction  In  which  the  plaintiff  was  walking 
and  carelessly  and  negllgenay  struck  the 
plaintiff  and  ran  over  him,  thereby  causing 
the  Injuries  for  which  recovery  was  soogbt 
The  grounds  of  appeal  which  are  presented 
for  consideration  relate  sol^  to  the  suf* 
fidency  of  the  evidence  to  sustain  the  find- 
ings. Appellant  contends:  (1>  That  the  tfrl- 
dence  la  Insufflclent  to  prove  actiouatde  neg- 
ligence on  his  part;  (2)  that  the  plaintiff  was 
guilty  of  OQntrtbntory  negligence  whldi  cuh 
stituted  a  ^xlmate  cause  of  the  acddeid; 
(3)  that  the  damages  awarded  are  excessive 

[1]  From  the  plalntUTs  testimony  It  ap- 
pears that  he  walked  westerly  near  the  mid- 
dle ot  Fern  avenue  nereral  hundred  feet  be- 
fore he  was  struck  by  defendant's  auto- 
mobile; that  it  bad  hem,  raining  earlier  la 
theeveninA  but  waa  not  rabiing  during  this 
walk  on  Fern  avenue  nor  at  the  time  of  tlw 
accident;  that  at  the  time  of  the  acddent 
"it  was  not  mlsUng  at  aU";  that  the  side- 
walks were  wet  and  slippery,  and,  tm  a^ 
count  of  trees,  were  considerably  darker 
than  the  street;  that  for  this  reason  thoe 
was  less  danger  of  slipping  on  the  street 
than  while  walking  on  the  sidewalks;  that 
while  walking  on  Fern  avenue  at  the  time 
of  and  prior  to  the  Instant  of  the  collision 
he  was  watching  carefully  for  objects  com- 
ing toward  blm  from  the  front  but  did  not 
look  behind;  that  he  did  not  see  appellanfa 
machine  or  hear  it  (tlmt  there  was  no  signal 
or  bom  blown) ;  that  there  were  street  lights 
Qxed  to  poets  so  that  the  greater  part  of  the 
light  was  reflected  onto  the  street  Tbe 
plaintitTs  wife  testified  that  after  the  acd- 
dent defendant  told  her  that  he  ran  into  the 
plaintiff;  tliat  "bis  lights  were  very  poor  and 
be  could  not  see  him."  The  defradant  teeti- 
fled  that  he  could  see  an  object  about  70  or 
100  feet  ahead  with  the  lights  that  vrere  oa 
his  automobllfc  The  aoddoit  occurred  almost 
directly  under  one  of  the  street  lights.  Tbe 
defendant  contended  that  hy  reason  of  the 
wetness  of  the  street  the  reflections  of  light 
tttm  the  street  Interfered  with  his  viston 
and  that  he  was  unable  to  see  the  jrfalntiff 
until  too  late  to  avoid  a  collision.  On  the 
other  hand,  the  plaintiff  testified  that  the 
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reflections  from  tbe  street  did  not  cause  a 
glare  and  did  not  Interfere  wiUi  Tltfw  ahead. 
Defendant  In  his  tevdmony  said: 

**I  was  Ktdng  along,  leaning  ont  befond  my 
wlndahfeld  to  get  a  tIsIod  of  tb«  road,  and  hs 
suddenly  loomed  op  In  the  way  of  the  car  and 
I  struck  him." 

Our  attentloQ  has  not  been  directed  to  any 
evidence  showlog  the  condition  of  the  wlnd- 
Bhleld  except  such  condition  as  might  be  in- 
ferred from  the  preceding  sentence  as  quot- 
ed. We  are  satisfied  that  the  evidence  Is 
Eufflclent  to  Justify  the  court's  finding  that 
by  reason  of  negligence  on  the  part  of  the 
defendant  In  driving  and  operating  hit 
automobile  the  plaintiff  was  struck  and  In- 
jured thereby.  From  the  facts  shown,  and 
npon  which  that  finding  Is  based,  the  In- 
ference was  fairly  warranted  that  tbe  de- 
fendant's failure  to  see  the  plaintiff  in  time 
to  avoid  striking  him  must  have  resulted 
from  careless  failure  to  use  bis  (^portunl- 
ties  for  observation. 

[21  The  evidence  was  not  snfflclent  to  com- 
pel 'the  court  to  find  that  the  plaintiff  was 
guilty  of  contributory  negligence,  resulting 
either  from  the  fact  that  he  was  walking  tm 
the  street  or  from  the  fact  that  he  did  not 
look  backward  to  guard  against  <Ajecta  ap- 
proacdilng  him  from  the  rear.  "It  still  re- 
mains the  law  that  foot  passengers  have  the 
ilsbt  to  use  and  traverse  the  highway  at  all 
its  points,  being  diargeaMe  only  for  the  ex- 
ercise of  a  due  amount  of  care,  which  doe 
amomit  of  care,  in  its  qnantom,  Is  governed 
tor  the  dicnmstanoM  attending  the  nse  which 
the  pedestrian  actually  makes."  Raymond 
•r.  Hill,  168  CaL  478,  482,148  Pac.  743,  747. 
The  same  rule  was  affirmed  by  this  court  In 
BlachweU  v.  Renwlck,  21  Cal.  App.  131,  181 
Pac  04.  In  Blackwell  v.  Henwick  It  was 
farther  held  that  while  the  plaintiff  was 
walldng  along  In  tbe  roadway  of  a  street  It 
was  not  his  duty  to  turn  constantly  and  re- 
peatedly to  observe  the  approach  of  possible 
Tebiclea  from  the  rear,  "where  the  drivers 
of  such  vehicles  could  plainly  observe  them 
In  time  to  give  warning  or  turn  ont  and  avoid 
a  collision."  The  reason  thus  stated  points 
to  the  distinction  between  the  situation 
where  a  person  is  traveling  along  a  high- 
way In  the  line  of  direction  of  the  highway, 
and  the  situation  which  exists  where  a  pe* 
destrlan  la  about  to  cross  a  street  and  there* 
by  suddenly  places  himself  In  ttie  path  of 
danger. 

(81  No  sufficient  reason  appears  which 
would  warrant  this  court  in  holding  that  the 
amount  of  damages  awarded  is  unreason- 
ably large.  There  is  evidence  to  tbe  effect 
tbat  the  plaintiff's  left  leg  was  broken,  one 
foot  sprained,  some'  of  his  ribs  torn  loose, 
bis  bip  seriously  injured,  and  the  muscles 
of  bis  badt  and  shoulder  Injured.  The  trial 
at  the  action  took  place  one  year  after  the 


date  of  the  aeddost  One  oi  the  Ivoken 
bones  had  not  yet  healed,  and,  according  to 
medical  testimmiy,  there  would  be  a 
manent  dlsablllt7  In  plalntUTa  ankle,  af- 
fecting his  ability  to  walk  easily.  After  the 
accident,  plaintiff  was  confined  to  his  bed 
for  four  weeks  and  snffered  a  gftibt  deal  of 
pain  and  loss  of  deep. 
The  judgment  Is  afflnned. 

We  ccmcor:  SHAW,  J.;  JAMBS,  1. 


(52  Cal.  App.  2m 
ANDERSEN  V.  CHARLES  ft  al.   (Civ.  3502.) 

(District  Court  of  Appesl.  Second  District,  IH- 
vision  2,  Calif  onda.   April  16,  1921.) 

1.  Pisadlsg  4»8(4)— Speeltto  psrfBrmanoe 
ll4(2)--Compialnt  held  Issufflolent  (or  fail- 
ure to  allege  faots  showlRfl  that  a  considera- 
tion received  by  defendants  was  adequate. 

Civ.  Cod^  I  8391,  sobds.  1,  2,  make  neces- 
sary In  a  complaint  for  specifle  performance  the 
allegation  of  facts  showing  tbat  tbe  agreement 
was  as  to  defendants  jiut  and  reasonable,  and 
tbat  the  consideradon  received  by  them  for 
the  agreement  was  adequate^  and  the  allegation 
in  terms  that  tbe  agreement  Is  Just  and  reason- 
able as  to  defendants,  snd  that  he  received  ade- 
quate consideration  is  Insuffident  as  stating  a 
mere  condusion;  and,  although  tbe  compltUnt 
alleges  the  value  of  the  land  where  it  does  not 
allege  the  period  over  which  tbe  mortgage  notes 
to  be  delivered  to  the  defendants  were  to  run 
or  how  many  notes  there  were  or  how  they 
were  payable  or  what  was  their  valne,  it  is  ta- 
suffidsnt 

2.  SpsoHle  performasos  9=»49  (2)— Adequacy  of 
oenslderatlOB  relates  to  Uae  of  fomatloa  ef 
oontraot 

In  an  action  for  specifle  performance  of  a 
contract  to  seU  land,  where  pUlntilf  was  to 
give  a  mortgage  secaring  notes  for  the  price, 
the  fact  tbat  plalntUb  have  rinee  made  valua- 
ble Improvements  on  the  land,  Increasing  Its 
value  as  security,  cannot  be  considered,  since 
the  question  of  adequacy  of  consideration  re- 
lates to  tbe  time  of  tbe  formation  of  the  con- 
tract , 

3.  Appeal  and  error  «=»II76(I)— On  appeal 
from  dismissal  of  complaint,  court  oaasot  di- 
rect Judgment  precluding  another  action. 

Upon  an  appeal  from  a  judgment  dismissing 
the  complaint  in  an  action  for  specific  per- 
formance of  a  land  sale  agreement,  this  court 
cannot  at  the  defendant's  request  direct  a 
judgment  which  vrill  predode  the  possible 
maintenance  of  another  acdon  hy  appellant 
upon  a  different  complaint  showing  a  meritori- 
on>  cause  of  acdon. 

Appeal  from  Sui>erior  Court,  San  Bernard 
dlno  Coimty;  Rex  B.  Goodceil,  Judge. 

Action  by  A.  S.  Andersen  against  U.  S. 
Charles  and  others  for  a  specific  perform- 
ance. Judgment  for  tbe  defmdants;  and  the 
plaintiff  appeala  Affirmed. 
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TarnbuU,  Heffrcn  &  Eelley,  of  Ln  Ange- 
las, for  appellant 
Frank  G.  E^oon,  of  Los  Angdefl,  for  re* 

optrndents. 

WORKS.  J.  Thla  Is  an  appeal  by  plaintiff 
from  a  Judgment  for  defendants  in  an  action 
for  specific  performance,  after  demurrer 
sustained  to  plaintiff's  amended  complaint 
with  leave  to  amend,  but  the  right  to  amend 
not  being  exercised. 

It  is  alleged  in  the  amended  complaint, 
ezbibtting  only  so  much  of  It  as  is  necessary 
to  a  couslderatlon  of  the  points  presented  to 
us,  that  the  contract  sought  to  be  enforced 
was  one  by  which  appellant  agreed  to  buy 
and  respdndents  agreed  to  sell  certain  de* 
scribed  real  property,  consisting  of  19  city 
lots  in  a  group,  at  an  agreed  price  of  $12,000; 
that  re^ondents  made  a  deed  conveying  the 
property  to  appellant,  and  delivered  it  to  a 
certain  abstract  cotupany;  that  at  the  same 
time  appellant  delivered  to  the  abstract  com- 
pany a  mortgage  on  the  land  mentioned,  to- 
gether with  promissory  notes  secured  by  it, 
in  the  simi  of  $12,000,  bearing  interest  at 
the  rate  of  7  per  cent  per  annum;  that  re> 
spondeots  agreed  to  accept  the  notes  and 
mortgage  as  the  full  purchase  price  of  the 
lots;  that  respondents  received  adequate 
compensation  for  the  agreement  sought  to  be 
enforced  and  for  the  property  agreed  to  be 
conveyed;  that  the  agreement  was  fair,  just, 
and  reasonable;  that  the  assent  of  respond- 
ents to  It  was  not  obtained  by  misrepresenta- 
tion, concealments,  circumvention,  or  unfair 
practice  of  appellant,  or  by  any  promise  of 
appellant  which  has  not  been  substantially 
fuIUlled;  that  the  assent  of  respondents  was 
not  given  under  the  Induence  of  mistake, 
misapprehension,  or  surprise;  that  the  value 
of  the  property  agreed  to  be  conveyed,  both 
at  the  date  of  the  agreement  and  at  the  date 
of  filing  the  amended  complaint  was  without 
certain  Improvements  placed  thereon  by  ap- 
pellant, $12,000;  that  the  interest  agreed  to 
be  conveyed  was,  at  all  times  in  the  amended 
complaint  mentioned,  of  the  fair  and  reason- 
able aggregate  value  of  $12,000;  and  that 
respondents  have  caused  the  abstract  com- 
pany to  refuse  to  deliver  the  deed.  The 
pleading  also  sets  up  a  communication  from 
respondents  by  which  they  notify  appellant 
tbnt  the  agreement  is  rescinded-  upon  certain 
stated  grounds.  It  Is  alleged  that  appellant 
has  at  all  times  been  ready,  able,  and  will- 
ing to  perform,  has  performed,  and  offers 
to  perform,  all  of  the  coDdltlons  of  the  agree- 
ment on  his  part  to  be  performed. 

[1]  Respondents  claim  that  the  amended 
complaint  is  Insufficient  because  no  facts  are 
alleged  going  to  show  that  the  agreement 
was,  as  to  them.  Just  and  reasonable,  and 
that  the  consideration  received  by  them  for 
the  agreement  was  adequate.  Such  a  state- 
ment of  facts  Is  of  course  necessary  in  every 
ccxnplaint  for  q^ecific  performance  (Civ.  Code, 


i  3391,  Bubds.  1,  2;  Joyce  v.  Tomasinl,  168 
Cal.  234,  142  Pac.  67),  and  the  allegation,  is 
terms,  that  an  agreement  is  Just  and  reason- 
able as  to  the  defendant,  and  that  he  has  re- 
ceived an  adequate  consideration  for  it,  states 
merely  a  conclusion.  Joyce  t.  T<Hna8inl, 
supra.  Tb,e  pleading  now  before  us  satisfiea 
one  of  the  requirements  of  the  authorities, 
for  it  alleges  the  value  of  the  land  agreed 
to  be  conveyed.  I^nn  v.  Knob  Hill  Imp. 
Co.,  177  Cal.  66,  169  Pac.  1009.  Not  only, 
however,  does  it  not  allege  the  period  over 
which  the  notes  were  to  nm.  nor  how  man; 
notes  were  given,  nor  whether  they  were 
payable  In  installments,  great  or  small,  but 
there  is  no  showing  as  to  the  ability  of  ap- 
pellant to  pay  the  notes,  nor  any  allegation 
of  any  fact  negativing  the  possibility  that 
the  instruments  are  so  much  waste  paper. 
These  notes,  secured  by  a  mortgage  uptm  the 
very  land  agreed  to  be  conveyed,  were  ^e  only 
consideration  for  the  transfer,  and.  short  of 
a  showing  of  some  value  behind  the  paper, 
respondents*  agreement  to  convey  was  made 
solely  upon  their  faith  In  the  value  of  the 
land  itself.  Surely,  under  such  a  state  of 
affairs,  no  adequate  consideration  Was  re- 
ceived by  respondents,  and  the  agreCTooit 
was,  as  to  them,  onjust  and  unreasonable 
Cummings  v.  Roeth.  10  Cal.  App.  144.  101 
Pac.  434 ;  Klein  v.  Markarlan,  175  OU.  3T, 
165  Pac.  3. 

[2]  We  have  not  overlooked  the  fact  that 
appellant,  while  In  possession,  placed  certain 
valuable  Improvements  upon  the  land.  That 
circumstance  cannot  be  considered  in  this 
action  (Windsor  v.  Miner,  124  Cal.  492,  57 
Pac.  386),  for  the  reason  that  "the  point  of 
time  to  which  the  question  of  adequacy  [of 
consideratitHi]  must  relate  is  the  time  of  tbe 
formation  of  the  contract"  (Morrill  v.  E>ver. 
son,  77  Cai.  114,  19  Pac.  190).  Nothing  la 
availed  appellant  by  reason  of  the  fact  tbit 
equities  arise  In  his  favor  because  of  bla 
expenditures  upon  tbe  Improvements,  as  'in- 
adequacy of  consideration  is,  under  the  law 
of  California,  an  Ind^i^dent  and  distinct 
ground  for  denying  epeclQc  perfomrance." 
Haddock  r.  Knapp^  171  Cal.  S9,  151  Pac. 
1140. 

[3]  The  respondents  ask  ns,  in  the  event 
that  we  sustain  them  in  their  contention  that 
tbe  amended  complaint  is  insufficient,  to  modi- 
fy the  Judgment  in  such  manner  as  to  show  a 
judgment  In  their  favor  on  the  merits,  tbe 
Judgment  actually  altered  being  for  a  dis- 
missal; but  we  cannot  direct  a  Judgment  la 
the  cause  which  will  preclude  the  possible 
maintenance  of  another  action  by  appellant 
upon  a  different  complaint,  showing  a  merito- 
rious cause  of  action.  Robinson  v.  Howard, 
5  Cal.  428;  City  of  Los  Angeles  v.  Melius, 
59  Cal.  444;  Flood  v.  Templeton.  152  CaL 
148,  92  Pac.  78.  13  L.  R.  A.  (N.  S.)  57a 

The  Jndgmoit  is  affinned. 

We  concur:  FINLATSOK,  P.  J.;  CBAIG.J. 
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<District  Coart  of  Appeal,  Second  District,  Di- 
▼iaion  2,  California.   Ajail  18,  1921.) 

1.  Oaatk  «=»2(2)-^rMaiii|rtioii  from  abMoea.. 

The  presDinptioii  reeogDiaed  b;  Code  Civ. 
Proc.  i  1963,  aubd.  26,  that  one  not  heard 
from  Id  acTen  yeara  la  dead,  doea  not  arise  un- 
til the  expiration  of  the  aeren  yeara  nnless  there 
are  circamstancea  In  erldence  to  qolcken  the 
time;  and  the  part;  claiming  that  the  death 
occurred  before  a  particular  time  within  the 
■even  years  has  the  burden  of  proving  ttie  pre- 
cise time  of  death. 

2.  DMoent  and  dlstribittl«R  ^71(4)  —  Pre> 
snmptloa  owier  of  laterest  ymanad  dead 
left  heirs. 

In  an  action  for  partition  of  real  estate, 
wherein  no  conveyance  was  produced  from  the 
owner  of  sn  interest  who  had  not  been  heard 
from  for  more  than  seven  years,  plaintiff  fail- 
ed to  show  title  to  such  interest;  the  law  pre- 
aaming  that,  if  soch  owner  were  dead,  she  left 
heirs. 

3.  Partition  «=>48— All  ootenants  not  plain- 
tiffs must  be  made  partias  defendant. 

In  a  snlt  for  partition,  It  is  indispensable 
that  all  cotenants  not  united  In  the  complaint 
be  made  parties  defendaoL 

4.  Partition  ^»50— Duty  of  oourt  to  require 
presence  of  co-owner  not  named  as  party. 

In  equity  and  onder  Code  Cir,  Proc  S 
providing  that,  when  a  complete  determination 
of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  court  must  or- 
der them  brought  i&,  it  was  the  imperative 
doty  of  the  court,  even  on  Its  own  motion,  in  a 
ndt  for  partition,  to  require  the  presence  of 
the  owner  of  an  Interest  not  named  as  a  party; 
the  statute  being  mandatory. 

5.  Appeal  and  error  «s»l87(3)— Jndgment  ro- 
verud  for  aonjolader  of  oo-ownar,  thomh 
Mt  called  to  attention  of  trial  eoirt. 

In  a  suit  for  partition.  If  a  co-owner  la  not 
made  a  party  plaintiff  or  defendant  and  a  non- 
joinder appears  by  the  record,  the  sftpellate 
court  will  reverse  the  judgment  whether  the 
atuntion  of  the  trial  court  was  called  to  the 
defect  or  not 

Appeal  from  Superior  Conr^  Log  Angeles 
County ;  W.  M.  Conley,  Judge. 

Action  by  Bemado  J.  Solomon,  adminis- 
trator of  the  estate  of  Helei  B.  Solomon,  de- 
ceased, against  Carlos  Redona  and  another 
for  partition  of  real  property.  From  an  In- 
terlocutory decree  in  favor  of  plaintiff,  de- 
fmdant  CarlM  Redona  appeals.  Reversed. 

Haas  &  Dnnnlgan,  of  Los  Angeles,  for  ap- 
pellant 

Henry  D.  Carter,  of  Los  Angles,  for  re- 
■pcmdent 

FINLATSON,  P.  J.  Helen  R.  Solomon, 
now  deceased,  brought  this  action  for  a  petl- 
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tlon  of  real  property  alleged  to  be  owned  by 
herself  and  two  of  the  defendants  as  tenants 
In  common.  From  an  Interlocutory  decree  In 
favor  of  plaintiff  the  dtfendant  Carlos  Re- 
dona appeals.  Bf^en  B.  Solomon  having  died 
after  the  appeal  was  perfected,  the  adminis- 
trator of  her  estate  was  duly  substituted  as 
plaintiff  In  her  stead.  Notwlthstandii^  the 
substitution,  we  shall,  for  omvenience,  refer 
to  Heloi  R.  Solomon  as  the  plaintiff  and  re* 
spondent  just  as  thou^  she  were  still  alive 
and  prosecuting  the  uppeal  In  her  own  name. 

One  of  the  points  made  by  appellant  is  that 
the  owner  of  an  undivided  one-tenth  was  not 
made  a  party  to  the  action,  and  that  there- 
fore the  decree  does  not  determine  the  Inters 
ests  of  all  the  various  coownera. 

Hie  complaint  alleges  that  plalnttff  Is  the 
owner  of  an  undivided  three-fifths  of  a  lot 
in  the  city  of  Los  Angeles:  that  the  defmd- 
aot  and  appelant  Carlos  Redona  is  the  own- 
er of  an  undivided  one-Bfth,  and  that  Jmo  S. 
Rediuuu  another  defendant,  is  the  owner  of 
the  rwnalning  undivided  one-lifth.  Cftrloa 
Redona,  answering,  d«iled  that  plaintiff  and 
Jose  S.  Redona  own  three-fifths  andxme-Qfth. 
respectively,  or  any  Interest  whatever,  and 
alleged  that,  on  the  contrary,  he  Is  the  sole 
owner  of  the  lot  The  court  found  the  facts 
as  alleged  In  the  complaint,  and  thereupon 
entered  the  Interlocutory  decree  from  which 
the  defendant  Carlos  Redona  appeals. 

Hie  facts  essential  to  an  understanding  of 
the  quesUmi  to  be  discussed  are  suhstuntlally 
these:  Fermlna  S.  de  Redona,  the  mother  of 
plaintiff  and  defendants  Carlos  Redona  and 
Jose  S.  Redona,  acquired  the  lot  on  April  13, 
1S59,  as  her  sole  and  separate  property.  She 
died  July  26, 1910.  It  seems  that  she  surviv- 
ed her  husband,  and  that  she  died  Intestate, 
leaving  as  her  sole  heirs  three  clilldren  who 
purvlved  her  and  certain  grandchild  ron.  the 
lawful  issue  of  two  deceased  daughters.  Be- 
sides two  children  who  died  before  reaching 
majority  and  without  haying  be&a  married. 
Perminn  S.  de  Redona  was  the  mother  of 
five  children,  two  of  whom,  married  daugh- 
ters, predeceased  her.  Of  these  five,  the 
three  who  survived  their  mother  are  Helen  R. 
Solomon,  the  plantiff  In  this  action,  and  the 
two  defendants  Carlos  Redona  and  Jose  S. 
Redona.  The  two  who  departed  this  life  be- 
fore their  mother's  death  were  Sarah  Redona 
Bryant  and  Virginia  Redona  Carpenter. 
Sarah  Redona  Bryant  left  one  surrlvltig  child, 
Josefa  Roberts,  formerly  Josefa  Bryant.  Vir- 
ginia Redona  Carpenter  left  surviving  her  two 
children,  John  and  Rachel.  Before  the  date 
of  the  trial  Rachel,  who  had  attained  her 
majority  and  had  married  before  her  grand- 
mother's death,  had  not  been  beard  of  by  her 
relatives  In  Los  Angetes  for  more  than  seven 
years.  When  last  heard  of.  which,  according 
to  one  of  plaintUTs  witnesses,  was  "dose  to 
eight  years  ago,"  she  was  living  In  Globes 
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Arls.  The  case  was  triad  In  Jnly*  Bo 
that  Raebtf  Oarpentar  waa  last  beard  of  hj 
her  rdativea  In  Los  Angeles  some  time  In  the 
ucond  half  of  190S,  m  ttiereabonts.  Hn 
grandmother,  it  win  be  recalled,  died  July  26, 
1910. 

A  deed  to  plaintiff  from  Josefo  Boberts  and 
John  Carpenter  was  Introduced  in  evldoice. 
By  this  deed  i^alntiff  acq.nlred.  In  addltUm  to 
the  nndMded  one-fifth  Oiat  she  Inhwlted 
from  her  mother,  Fermlna  S.  de  Bedona,  the 
one-fifth  that  Josefa  Boberts  succeeded  to  as 
the  sole  auTTlvlng  child  of  Sarah  Bedona 
Bryant,  and  the  ondlTlded  one-tenth  that 
John  Carpenter  sooceeded  to  as  <Hie  of  the 
two  children  of  Virginia  Bedona  Cazpenter. 
The  remaining  <x)e-tenth  was  succeeded  to  by 
Badiel  Carpenter  If  she  snrvlved  her  grand- 
mother. Where  that  one-tenth  Is  Tested  de- 
pends upon  facta  as  to  whlcb  the  record  Is 
Ment 

[1]  There  Is  no  direct  evidence  of  the  death 
of  Rachel  Carpenter.  Nor  does  the  record 
disclose  any  fact  from  which  her  death  may 
be  Inferred  as  an  Inference  of  fact  Bizcept 
the  presumpticm  of  law  recognized  by  sub- 
division 26  of  section  1963  of  the  Code  of 
Civil  Procedure — the  presumption  that  a  per- 
son not  heard  from  In  seven  years  la  dead — 
there  Is  nothing  to  sustain  respondent's  con- 
tention that  Rachel  Carpenter  has  d^arted 
this  life.  It  Is  uniformly  held  that  the  pre- 
sumption of  death  that  the  law  deduces  from 
the  fact  that  a  person  has  not  been  heard 
from  In  seven  years  does  not  arise  until  the 
ocplratton  of  the  seven  years,  "unless,"  as 
was  said  In  Burr  v.  81m,  4  Wbart  (Pa.) 
ISO,  83  Am.  Dec  SO,  "there  are  drcumstano- 
es  In  evidence  to  qnlclcen  the  time."  Here 
there  was  no  evidence  that  Rachel  Car> 
penter  was  subject  to  any  special  peril, 
such  as  plague,  battle,  earthquake,  ship- 
wreck, dangerous  disease,  or  other  circum- 
stance that  might  "quicken  the  Ume"  des- 
ignated by  the  Code.  Therefore,  assuming, 
without  deciding,  that  under  the  facts  of 
this  case  there  is  any  presumption  that 
Bachel  Carpenter  Is  dead,  still  that  presump- 
ticm could  not  arise  until  some  time  in  the 
year  1915,  or  about  Qve  years  after  the  death 
ot  her  grandmother,  Fermlna  S.  de  Redona. 

There  are  one  or  two  decisions  of  the  Sd- 
prone  Court  of  this  state  that  lend  color  to 
the  view  that  the  rule  hi  this  Jurisdiction  Is 
that,  in  the  absence  of  any  evidaMse  tending 
to  fix  the  time  of  death  during  the  seven 
years*  absence,  the  person  unheard  of  is  pre- 
sumed to  be  alive  until  the  expiration  of  the 
seven  years.  Ashbury  v.  Sanders,  8  Cal,  62, 
68  Am.  Dec.  300 ;  Western  Grain,  etc.,  Co.  v. 
FUlabury,  173  CaL  135, 138.  169  Pac.  423.  In 
swna  of  the  other  jurlsdldlons  the  rule  is 
that,  while  a  presumption  of  death  arises 
from  the  unexplained  absence  of  a  veraoa  un- 
heard at  for  aeven  years,  the  presumption  ex- 
tends cmly  to  the  fact  ot  death  at  On  end  ot 


the  period,  and  does  not  Inclode  tbo  date  vt 
deaUi,  leaving  the  precise  time  of  deaUi, 
whether  at  the  end  or  at  any  other  parUcnlar 
time  withhi  the  period,  to  be  determined  as  a 
questltm  of  tact,  tbe  burd«i  of  showing  the 
time  of  death  bdng  mxm  flie  party  who 
claims  that  it  occurred  cm  or  before  any  pa^ 
tlcular  date  within  fbs  seven-year  period 
Ann.  Cas.  1917A,  p.  82  et  seq.,  note  to  Uc- 
Leughlin  V.  Sovereign  Camp. 

"Where  a  partr  has  been  absent  seven  yean, 
without  having  been  heard  of,  the  tmly  pre- 
somption  arishig  is  that  he  Is  thai  dead— there 
Is  none  as  to  the  time  of  the  death.  If  it  be- 
come important  to  any  one  to  establish  tiie  pre- 
cise time  of  such  pereon's  death,  he  most  da 
so  by  evidence  of  some  sort,  to  be  laid  before 
the  jar;,  besides  the  mere  Iivse  of  sera 
years  since  beisg  last  beard  from.'*  juicer  v. 
Roper,  85  N.  C.  333. 

H»e,  to  maintain  plaintiff's  aD^iatlon  &at 
she  is  seized  of  an  undivided  three-flfOis  tt 
the  lot,  the  burdai  Is  on  her  to  prove  that 
Rachel  Carpenter  died  before  July  26,  1910, 
the  date  of  her  grandmother's  death,  aasuia- 
Ing,  for  the  purpose  ot  tbia  dedslon  only.  Out 
if  Rachel  Carpenter  did  predecease  ha 
grandmother,  har  brother  John  Oaxpeuter, 
plaintiff's  grantor,  became  vested  with  the 
undivided  rae'^entta  that  otiierwise  would 
have  descended  to  Rachel.  But  it  was  aome 
time  in  1908,  at  Globe,  Aria.,  or  about  two 
years  before  the  grandmother  died,  ttat 
Rad)^  was  last  heard  of.  As  there  Is  no  cir- 
cumstance tending  to  show  Gbat  she  died 
prior  to  July  26, 1910,  it  foUowa  that  the  le- 
sult  must  be  the  same  whetha  we  adopt  the 
rule  that  the  penum  *^niheard  of*  is  pre- 
sumed to  be  alive  up  to  the  aid  of  seven 
years,  or  tbe  rule  that  there  la  no  presump- 
tion as  to  when  tbe  death  occurred  during  Q» 
seven  years'  absence,  but  that  the  burden  is 
upon  the  party  claiming  that  it  occurred  od 
or  before  a  particular  time  within  the  seveo 
years  to  prove  the  predse  time  of  death :  for 
plaintiff,  upon  whom  that  burden  rested, 
made  no  attempt  to  assume  It  by  showing  at 
what  precise  time,  during  the  period  of  sevea 
years'  absence,  Rachel  Carpenter  died. 

If  Racbel  Carpenter  and  her  brother,  Joha, 
were  both  alive  at  the  date  of  their  grand- 
mother's death,  then,  as  the  sole  aurvlvliig 
childrot'  of  Virginia  Redona  Carpenter,  wbo 
was  one  of  the  five  cblldroi  of  Fermlna  &  de 
Redona,  each,  Rachel  and  J<An,  sncceeded  ta 
an  undivided  one-toith. 

"If  the  decedent  leaves  no  survhlng  hoBbaad 
or  wife,  but  leaves  Issue,  the  whole  estate  coes 
to  such  issue;  and  if  such  iasoe  eonaista  ef 
more  than  one  child  living,  or  one  child  linnK 
and  the  lawful  issue  of  one  or  more  deceased 
children,  then  the  estate  ^es  In  equal  shares 
to  tbe  children  living,  or  to  Uie  diUd  Uvins  ud 
the  tesne  ot  the  deceased  dilld  or  children  br 
right  of  representatloiL.''  SobdivisioB  1,  | 
1386,  Civ.  Coda, 
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[I]  Plaintiff  has  produced  no  conveyance 
from  Badid  Ctenmiter.  The  deed  to  plain- 
tiff from  Rachel's  brother,  John,  did  not  con- 
vey tkM  imdlTided  ono-tenUi  that  vested  In 
Rachel  on  her  grandmother's  death.  E^r 
even  if,  by  reason  <tf  the  disputable  presump- 
tion dedared  by  sobdlTistob  26  cC  section 
1063,  it  must  be  presumed  that  Badieil  Oar- 
penter  died  some  time  before  the  action 
vas  commenced,  neverttadess  there  is  no 
proof  that  her  brother,  John,  Is  her  sole  hdr. 
It  was  not  shown  that  there  was  ever  any 
administration  of  Rachti  Carpoiter's  estate. 
In  fact,  no  attempt  has  beep  made  to  show 
where  the  undivided  one-tenth  vested  on  the 
death  of  Rachel. 

For  these  reasons  we  conclude  that  plain- 
tiff baa  failed  to  show  title  to  the  undivided 
one-tenth  that  presumably  vested  fn  Rachel 
Carpenter  on  her  grandmother's  death.  It 
can-only  be  regarded  as  a  title  vested  In  some 
co-owner  who  has  not  been  made  a  party  to 
the  action.  Indeed,  there  la  some  evidence 
from  which  It  may  be  Inferred  that  Rachel 
Carpenter's  father  survived  her  and  that  he 
was  alive  at  the  time  of  the  trial.  A  witness 
testified  that  the  father  telegraphed  to  Arl- 
Eona  to  inquire  of  his  daughter's  where- 
abouts. We  Infer,  from  the  few  facts  dis- 
closed by  the  recm^,  that  Racbri  Carpenter's 
husband — she  married  In  1900  a  man  of  the 
name  ot  Emmett — had  obtained  a  divorce 
from  her.  We  likewise  infer  from  certain 
facts  presented  by  the  record  that  Rachel 
had  no  children.  It  is  possible,  therefore, 
that  her  father,  who  was  not  a  party  to  the 
actlmi,  is  her  sole  heir,  and  that  he  Is  vested 
with  the  undivided  one-tenth.  Subdivision  2, 
I  1386,  Civ.  Code.  Though  there  may  be  no 
presnmptlmi  that  Rachel  Carpenter,  if  dead, 
left  any  issue,  the  law  does  presimie,  if  she 
be  dead,  that  she  left  an  heir  or  heirs  capable 
of  succeeding  to  her  estate.  Modem  Wood- 
men v.  Ghromley,  41  Okl.  632,  130  Pac.  806, 
L.  B.  A.  1915B,  728,  Aon.  Cas.  191SC,  1063. 
However  this  may  be.  It  is  quite  clear  that 
the  owner  of  the  undivided  one-tenth,  who- 
ever he  or  site  may  be,  la  not  a  party  to  this 
action. 

[3]  In  a  suit  for  partition  it  Is  indispensable 
that  all  cotenants  who  have  not  united  In  the 
complaint  be  made  parties  defendant  De 
Uprey  v.  De  Uprey,  27  CaL  830,  87  Am.  Dec. 
81 ;  Gates  v.  Salmon,  85  Cal.  676,  693.  95  Am. 
Dec.  139;  Id.,  46  CaL  361,  373,  874;  Sutter  v. 
San  Francisco,  36  Cal.  112;  Hill  v.  Den,  54 
CaL  6 ;  Ferris  v.  Montgomery  L.  &  I.  Co.,  94 
Ala.  967,  10  South.  607,  33  Am.  St.  Rep.  146, 
and  note;  BurChett  v.  dark,  1^  Ky.  686, 172 
8.  W.  i04S;  SVsemu  on  Ootoiancy  and  Par- 


tition, I  468.  If  one  ot  the  co-owners  Is  not 
bound  by  Uie  decree  In  partltlcm,  the  purpose 
of  the  suit  (ails  at  accQmpUshmait,  for  no 
one  win  then  become  a  tenant  in  severalty. 
AnwUant,  whom  plaintiff  admits  owns  an  un- 
divided one-fifth,  is  entitled  to  have,  in  this 
proceeding,  a  title  not  subject  to  ttie  possi- 
bility of  the  aMre  partition  being  opened  np 
by  parties  not  before  the  court. 

[4]  It  is  the  general  rule  In  equity,  continu- 
ed in  force  by  our  Code  of  Civil  Procedure, 
that  all  who  are  Interested  in  the  subject- 
matter  of  a  litigation  should  be  made  parties 
thereto,  in  order  that  complete  Justice  may 
be  done,  and  that  there  may  be  a  final  deter* 
mlnation  of  the  rights  of  all  parties  interest- 
ed in  the  subject-matter  of  the  controversy. 
It  Is  provided  by  section  88d  of  the  Oode  of 
Civil  Procedure  that— 

"When  a  complete  determination  of  the  con- 
troversy cannot  be  had  without  the  presence 
of  other  parties,  the  court  must  then  order 
them  to  be  brought  fau" 

This  provision  of  .the  statute  Is  mandatory. 
When  It  appeared  to  the  cour^  as,  from  the 
evidence,  it  necessarily  must,  that  It  was 
esaratial  to  a  full  and  complete  determina- 
tion of  the  controversy  before  it  that  the 
owuCT  of  the  undivided  one-trath  shonld  be 
made  a  party.  It  was  the  Imperatlre'  jD<Uclal 
duty  of  the  court  to  order  that  party  brought 
In.  It  was  not  a  matter  of  discretion,  but  of 
duty  for  the  court,  even  upon  its  own  motion, 
to  require  the  presence  of  such  co-owner. 
O'Connor  v.  Irvine,  74  OaL  442,  16  Pac.  236. 
See,  also,  Mitau  v.  Roddan,  149  CaL  1,  84 
Pac  145,  6  U  R.  A.  (S.  S.)  275. 

It}  In  a  suit  for  partition,  If  a  co-owner  Is 
not  made  a  party  plaintiff  or  defendant,  and 
the  nonjoinder  appears  by  the  record  so  that 
an  appellate  court  may  take  pognizancc  of  It, 
it  win  reverse  the  Judgment,  whether  the  at- 
tention of  the  trial  court  was  called  to  the 
defect  or  not  30  Gyc.  201,  202;  Russell  v. 
Bell,  160  Ala.  480,  49  SouOi.  314. 

Because  the  ownership  of  the  undivided 
one-trath  is  not  r^presoited,  the  decree  mnat 
be  reversed. 

Appellant  has  presented  several  other  In- 
terestluff  questions — questions  that  necessari- 
ly must  arise  on  a  retrial  of  the  action — but 
we  do  not  think  it  proper  to  pass  upon  them 
In  the  absence  of  the  owner  of  the  undivided 
one-tenth  that,  on  the  record  now  before  ns, 
presumably  vested  In  Rachel  Carpenter  upon 
her  grandmother's  death. 

Judgmoit  reversed. 

We  emenr:  W0BK8,  J.;  OBAIO^  J. 
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(52  Cal.  App.  312) 

CALIFORNIA  PRODUCTS,  INC^  V.  MITCH- 
ELL  It  ■!.    (Chr.  3254.) 

(DlBtrict  Oouit  of  Appeal,  Second  District,  IH- 
Tision  2.  Oalifornla.  AprO  19,  1921.  Hear^ 
ing  Denied  b;  Sapreme  Court  June  16, 1921.) 

1.  Laadlord  and  tanaot  «s>278— Landlord  who 
eatared  premlsaa  la  posiiMloa  of  taaaat  by 
nmovlag  look  froH  door  guilty  of  *forel- 
bio  oatiy." 

Landlords  wbo  entered  premises  in  pos- 
■esaitm  ol  delinqaent  tenant  hj  remoTing  a 
lock  from  the  door,  and  who  removed  the  ten- 
ant's property  therefrom  and  substituted  own 
property  in  place  thereof,  and  who  thereafter 
remained  in  possession  and  excluded  tenant 
therefrom,  held  guilt;  of  forcible  entry  under 
Code  Civ*.  Proc.  i  1159,  making  every  person 
who  breaks  open  doors  and  windows  or  other 
parts  of  a  house  guilty  of  forcible  entry. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Forcible 
Entry.] 

2.  Forolble  entry  and  detainer  «=»8,  10— Oms- 
ttoas  of  title  and  right  to  posseMloa  Imma- 
tarlal  la  action  for  forolbls  entry. 

Under  Code  Civ.  Proc.  $  1172,  QDCstions 
of  title,  of  right  to  possesion  and  of  the  de> 
fendant's  good  or  bad  faith  In  holding  posses- 
sion, are  immaterial,  since  ander  the  statute 
all  entries  on  the  actual  possessioa  of  an* 
other  are  oidawful. 

3.  Landlord  aid  tenant  i9=»278— Leaaa  beld  not 
ta  flIVB  landlord  rigbt  to  make  forolble  entry. 

Lease  entitling  lessor,  on  ooopayment  of 
rent,  **withoQt  previons  notice  or  demand  to 
re-enter  the  demised  premises  and  the  same 
peaceably  to  hold  and  enjoy  thenceforth  as  if 
this  lease  had  not  been  msde,"  did  not  give 
the  lessor  the  rigbt  to  make  a  forcible  entry 
by  removing  lock  from  door  and  removing  les- 
see's personal  property  from  premises  and 
substituting  their  own  therefor,  and  there- 
after retaining  ,poBseaaioii  exduding  the  lea- 
see therefrom. 

4.  Landlord  and  tenant  «=3l7fr— Entire  premis- 
es properly  awarded  to  lessee  of  a  part  in 
forcible  entry  prooeediog,  wbert  bo  bad  ao> 
quired  other  leasee. 

In  lessee'a  action  against  lesaor  for  forci- 
ble entry,  the  court  did  not  err  in  ordering 
restoration  of  the  entire  premises  to  the  les- 
sor, vhere  other  portions  of  the  premises  had 
been  leased  to  other  parties,  and  where  sacb 
other  leases  had  been  assigned  to  plabitiS. 

5.  Appeal  and  error  1 079— Points  eoicln- 
lively  answered  In  respondenfa  brief,  and 
not  pressed  In  appellanfs  reply  brief,  waived. 

Pointa  eondusively  answered  In  respond- 
ent's brief,  not  pressed  in  appellant's  reply 
brief,  will  be  considered  as  having  been  waived. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Louis  W.  Myers,  Judge. 

Action  by  the  California  Products,  In* 
cwporated,  against  Anna  Mitcbdl  and 
otiiers.  Judgment  for  plaintiff,  and  defend- 
ants appeal.  Affirmed. 


Olen  M.  my  and  C9uuiea  W.  IBbK^ler, 
both  of  Los  Angeles,  and  Allen  Q.  BQtdid], 
of  Pomona,  for  appellaots. 

Kemp  it  Clewett,  of  Lo8  Anseles;  for  n- 
spondent 

WORKS,  J.  This  Is  an  action  tmder  a 
complaint  Id  two  counts,  one  based  upon  a 
forcible  entry,  the  other  upon  a  forcible  de- 
tainer. Judgment  went  tor  the  plaiatlf^  and 
the  defendants  appeaL 

The  erldrace  ^owb,  without  dlspate,  that 
at  a  time  when  the  agents  of  respondent 
were  away  from  the  premises  in  question, 
the  appellants  removed  a  certain  lock  from 
the  door  by  means  of  which  access  was  had 
to  the  place  and  to  which  lock  respondent 
■hod  the  key.  Appellants  then  effected  an 
entrance  to  the  premises  and  substituted  a 
heavy  padlock  In  place  of  the  lock.  There- 
upon certain  personal  property  of  respondent 
was  removed  from  the  place,  property  of  one 
of  appellants  was  placed  therein,  and  tiiere* 
after  that  appellant  remained  In  possession 
of  the  premises,  excluding  respondent  there- 
from. At  the  time  when  appellants  effected 
their  entrance  Into  the  property,  respondent 
was  Ave  months  In  arrears  In  the  payment  of 
Its  rent  Respondent  was  in  possession,  be- 
fore the  entry  of  appellants,  under  a  lease 
from  some  of  them,  the  Instrument  contain- 
ing a  provision  that  In  case  the  rent  reserved 
by  it  were  at  any  time  unpaid  it  should  be 
lawful  for  the  lessors,  "without  previous 
notice  or  demand,  to  re-enter  the  demised 
premises  and  the  same  peaceably  to  hold  and 
enjoy  thenceforth  as  if  this  lease  had  not 
been  made." 

The  appellants  contend  that  the  evidence 
does  not  support  several  Andtogs  of  the  trial 
court,  the  point  made  being  dei>endent  upon 
the  settlement  of  two  questions  of  law.  It 
is  Insisted  by  appellants:  First,  that  the 
acts  committed  by  them  did  cot  amount  to 
a  forcible  entry;  second,  that  they  were  per- 
mitted to  retake  possession  of  the  premises, 
even  in  the  manner  in  which  they  did,  und« 
the  provision  of  tbe  lease  wbldi  we  have 
quoted. 

[1]  The  first  question  is  not  difficult  of 
solution.  The  Code  provides  (Code  Civ.  Proc 
§  1159)  that  every  person  is  guilty  of  a 
forcible  entry  who  breaks  open  doors,  win- 
dows, or  other  parts  of  a  house,  and  it  baa 
been  held  (Winchester  v.  Becker,  4  Cal.  Apfr 
382,  88  Paa  296)  that  one  who  enters  the 
house  of  another  by  the  use  of  a  false  key, 
thus  unlocking  the  door  In  the  absence  of 
the  occupant.  Is  within  tbe  language  of  tbe 
section.  The  court  natd*  In  deddlns  tlia 
questi(Hi: 

"Tba  meaning  of  tbe  provision  te  that  uy 
opening  of  a  closed  door  or  window  involving 
the  use  of  force  is  to  be  regarded  as  'breaking 
open*  the  door  or  window  or  house." 
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Tbe  acts  of  the  appellants  In  tbe  present 
action  clrarly  amoanted  to  a  forcibly  entry. 

12,  3]  Coming  now  to  tbe  second  qnestton, 
did  the  terms  of  the  lease  confer  upon  sibi- 
lants the  xif^t  to  take  possession  of  tbe 
tffoperty  by  means  of  a  forcible  entry,  at 
the  same  time  extending  to  them  Immunity 
from  successful  suit  under  the  forcible  entry 
statute?  In  snch  an  action  It  is  necessary 
for  tbe  plaintiff  to  show,  only.  In  addition 
to  the  forcible  entry,  that  at  tbe  time  of 
tbe  entry  he  was  pefi<«ably  in  the  actual  pos- 
session the  property  entered.  Code  Civ. 
Proa  i  1172.  Therefore  qnestions  of  title 
cannot  arise  In  sucb  actions,  nor  can  even 
questions  as  to  tiie  right  of  possession.  Un- 
der tbe  older  state  of  tbe  Isw  the  rule  was 
different,  bat  since  the  adoption  of  tbe  Code 
"all  entries  on  the  actual  possession  of  an- 
other are  uidawfal.  and  the  question  of  good 
or  bad  fidth  on  the  part  <i  defendant  no 
longer  affects  the  right  of  recorery  in  this 
form  of  action.**  Kerr  t.  0*Keefe,  188  CaL 
415,  n  mc  447;  White  t.  Pfleffer,  165  CaL 
740,  1S4  Pac.  321.  We  see  nothing  In  th^ 
lease  which  gave  appellants  leave  to  enter 
the  demised  premises  In  defiance  of  tbe 
proTlstons  of  the  salntary  statutes  against 
forcible  entries.  The  right  was  certainly 
not  cmferred  throngh  any  principle  of 
waiver.  Omstderlng  tbe  nature  of  the  pro- 
Ttsdmis  of  the  statutes  oa  the  subject  and 
the  decisions  constmlng  them,  some  of  which 
have  been  dted  above^  a  lease  must  contain 
most  direct  and  positive  language  in  order  to 
amount  to  a  consent  by  a  tenant  that  bis  pos- 
session may  be  invaded  by  a  forcible  entry. 
Sucb  a  consent  would  place  him  at  tbe  mercy 
of  bis  landlord.  In  a  given  case  a  landlord 
might  claim  rent  to  be  unpaid  and  tbe  tenant 
dispute  the  claim.  Snch  a  question  ml^t- 
easily  arise.  If  It  did  arise,  a  landlord  armed 
with  a  lease  conferring  the  right  to  forcibly 
alter,  upon  nonpayment  of  rent,  need  but 
await  the  temporary  absence  of  the  tenant, 
then  take  possession  by  whatever  means, 
thus  settling  the  disputed  qoeatlon  for  him- 
self, or  placing  the  burden  of  Its  settlement 
□pon  the  tenant.  Not  only  so,  but  under  the 
contention  of  appellants  be  might  make 
entry  In  tbe  face  of  the  tenant,  even  to  the 
breaking  down  of  doors,  so  long  as  he  com- 
mitted no  breach  of  the  peace  as  to  others. 
It  would  require  the  most  positive  language 
in  a  lease  to  allow  snch  practices,  and  we 
find  no  such  langnage  in  the  Instrument  be- 
fore ns.  Nor  do  we  decide  that  such  powers 
may  be  placed  in  the  hands  of  a  landlord 
by  tbe  terms  of  a  lease.  There  are  most  de- 
cided considerations  of  public  policy  upon 
snch  a  question.  Forcible  entries,  made  in 
Hie  best  of  faith,  may  easily  lead  to  brawls, 
affrays,  and  breaches  of  tbe  peace. 

Appellants  were  guilty  of  a  forcible  entry, 
the  terms  of  the  lease  are  no  defense,  and 
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the  findings  Invelf^ed  against  are  supported 
by  the  evidence. 

[4]  The  next  question  made  by  appellants 
Is  that  the  trial  court  erred  in  ordering 
restitution  of  tbe  entire  premises  to  respond- 
ent This  point  Is  made  In  view  of  the 
fact  that,  at  the  time  the  lease  was  made 
to  respondent,  two  certain  other  parties  bad 
leases  to  parts  of  the  property;  but  the  con- 
tentlon  of  appellants  Is  completely  answered 
by  the  fact  that  these  two  leases  were  as- 
signed to  respondent,  and  that,  at  the  time 
of  the  forcible  entry  complained  of,  it  was 
In  possession  of  the  whole  premise  Re- 
spondent was  clearly  entitled  to  a  restlta- 
tlon  of  the  place  In  its  entirety. 

[S]  Two  other  points  are  presented  by  ap- 
pellants, but  we  do  not  deem  theja  worthy 
<it  extended  notice.  They  are  condostv^ 
answered  In  respondent's  brief,  and  they 
are  not  pressed  In  sppellants*  reply  brlel 
Under  snch  conditions  we  may  well  consider 
them  as  waived. 

The  Judgment  is  affirmed. 


We  concur:  FINLATSON,  P.  J.;  CRAIO, 


J. 


(52  Cal.  App.  286} 
FRANKLIN  v.  IRVINE.   (Civ.  3487.) 

(District  Court  of  Apped,  Second  District. 
Divinon  1,  California.     April  15,  1921.) 

1.  Malicious  prosecutloa  «»72(2)— Instruotloa 
on  probable  oause  erroneously  refused. 

In  an  action  for  malicioaa  prosecation,  an 
Instruction  that  If  the  plaintiff  had  done  acts 
sucb  as  to  lead  a  reasonable  man  to  believe 
that  he  would  be  In  danger  In  resisting,  and 
defendant,  having  reason  to  believe  he  was  the 
owner  of  the  property  taken  by  plaintiff,  fairly 
presented  the  facts  to  tlie  district  attorney, 
and  acted  upon  bis  advice,  defendant  bnd  prob- 
able cause  for  filing  bis  complaint  of  robbery 
and  larceny,  and  was  not  liable  whether  or  not 
mnlice  was  proved,  correctly  stated  the  law, 
and  ehoold  have  been  given;  there  beinjt  evi- 
deoce  to  prove  all  tbe  conditiODs  set  forth. 

2.  MalloloDS  proseeutloB  «=>72<2)— Isstructlon 
held  Incorrect  Is  leavlsg  qsestlen  of  probable 

cause  to  Jury. 
In  an  action  for  malicious  prosecution,  it 
Is  not  sufficient  to  give  to  the  Jury  a  dcSoitioa 
of  probable  cause  and  instroct  them  to  find 
whether  or  not  tbe  facts  are  within  the  defini- 
tion, bat  the  court  should  Instmct  them  that  if 
certain  facts  are  established,  there  was  or  was 
not  probable  cause;  the  question  of  probable 
cause  beiiv  for  the  conrt. 

3.  Malidous  prosecation  «=972(2)— Error  Is 
refusing  defendast^  iRstniotlOB  ot  probable 
cause  not  eured  refusal  el  plalstlf  s  r*- 
quest. 

Error  In  refaslng  a  correct  Instmctlon  OD 
facts  constituting  probable  cause,  requested  by 
defendant,  in  an  action  for  malicious  proseca- 
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tlon,  WW  not  cnr«d  by  a  nfasal  to  giyt  an- 
other instruction  m  rodb  facts  requested  by 
plsintiCE. 

4.  Malicious  proseeutloa  ^>72(2)— listruo- 
tioi  OR  probalile  cauas  erroBMUt. 

In  an  action  (or  malicious  prosecation,  an 
iustruction  that,  unless  plaintiff  "intended  to 
take  from  defendant  meat  belonging  to  de- 
fendant," there  was  do  probable  cause  for  tbe 
proeeoutioti  of  plaintiff,  was  erroneons. 

5.  IMaJIclous  prosecution  ^=>I9— Innooonoa  of 
acoused  iHuffloieDt  to  sustain  aotion. 

lit  an  action  (or  malidous  prosecution,  it 
was  error  to  refuse  an  instruction  that  to  jus- 
tify an  arrest  on  a  criminal  charge  it  is  not 
necessary  that  tbe  crime  shall  have  been  com- 
mitted, plaintiff'!  innocence  of  the  offense 
charged  not  being  suflBeient  to  entitle  him  to 
recover  damages.  If  the  facta  were  such  as  to 
induce  in  tbe  mind  of  a  reasonable  man  the 
honest  belief  that  a  crime  was  committed. 

6.  Malfotoas  prosaentio*  «s>72(2)— Emmwn 
Inatrwtlon  on  probahia  eauM  aot  ■entrallzed 
by  InstnntioB  qa  advies  of  ooaniel. 

In  an  action  for  malirioua  prosecution,  an 
erroneons  instmction  that  onless  plaintiff  in- 
tended to  rob  defendant  there  was  no  probable 
cause  fdr  plaintiff's  arrest  and  prosecation  was 
not  neutralized  by  an  instruction  that  in  seek- 
ing the  advice  of  the  district  attorney  defend- 
ant waa  required  only  to  disclose  ail  the  facts 
which  he  had  reasonable  ground  to  b^ere  «x- 
isted,  and  not  to  investigate  possible  defenses, 
and  that  tf  h«  made  a  full,  fair,  and  complete 
disdoaure  of  all  the  material  facts  known  to 
him,  and  acted  on  the  advlca  of  the  diatrict 
attorney  In  filing  hia  eom^aint^  it  wan  a  cmn- 
plete  defense. 

7.  MaJlaioas  prosaeatiM  «s»72<2)— lutn» 
tlon  omitting  alemant  of  want  «f  probabia 
euisa  arronaona. 

In  an  action  (or  maUdona  prosecution,  an 
instruction  tliat  if  complaints  issued,  plain- 
tiff waa  arretted,  placed  nnd^r  bond,  and  the 
action  dismissed,  there  w^  a  sufficient  prose- 
cution, if  coupled  with  malice,  to  constitute 
malidous  prosecation,  was  erroneous,  as  omit- 
ting want  of  probable  caass. 

AppesI  from  Superior  Coort,  Imp«ial 
Oounty;  Franklin  J.  Cole,  Judge.  ' 

Action  for  maitdous  prosecution  by  Cecil 
Franklin  against  Ben  D.  Irvine.  Judgment 
fot  plaintiff,  and  defmdant  appeals.  Re- 
versed. 

W.  3.  Ford,  of  Los  Angeles,  and  Frank 
Birkhauser,  of  El  Centre,  for  appellant. 

Joseph  F.  Seymour,  Jr.,  Wilbur  W.  Ran- 
dall, and  Walter  B.  Kibbey,  all  of  EL  Centro, 
for  respondent. 

CONBEY,  P.  J.  Action  to  recover  dam- 
ages on  account  of  malidous  prosecution  of 
two  criminal  charges  against  the  plaintiff. 
The  defendant  appeals  from  the  Judgment. 

Tbe  assignments  of  error  are  directed  to 
certain  Instructiona  given  by  the  court  to  tbe 
jury  and  to  the  refusal  of  other  Instructions 


requested  by  tSie  defendant  Wlfhoot  pana- 
Ing  on  ail  of  tbe  points  presented  In  support 
of  tbe  appeal,  it  will  be  sufficient  to  select 
for  discussion  those  hereinafter  mentioned. 

[1]  Appellant  requested  that  the  jury  be  in- 
structed as  follows: 

"If  from  the  evidence  In  thto  cava  yov  beGera 
that  prior  to  the  28th  day  of  October,  19IS.  tbe 
plaintiff,  Cecil  Franklin,  bad  done  acts  or  had 
80  conducted  himself  as  to  lead  a  reasonable 
man  to  believe  that  he  would  be  in  danger  in 
resisting  tbe  acta  of  aaid  Cecil  Franklin  unddr 
the  circumstances  disdosed  by  tbe  evidence  to 
have  existed  on  tbe  28tb  day  of  October,  ISltJ, 
and  if  yon  further  believe  from  the  evidence 
that  the  defendant  on  such  date  had  reason  to 
believe,  and  did  believe,  that  he  was  the  owner 
of  certain  property  in  the  possession  of  him, 
the  said  defendant,  and  that  said  property  waa 
taken  away  from  said  defendant  by  the  aaid 
plaintiff,  and  that  tbe  said  defendant  was  then 
and  there  in  fear  of  said  plaintiff,  which  fear 
prevented  bim  from  resisting  the  acts  of  said 
plaintiff,  and  If  you  further  believe  that  said 
defendant  fairly  presented  the  foregoing  factt 
to  tbe  diatrict  attorney  of  Imperial  county,  and 
acted  upon  the  advice  of  such  district  attorney 
in  filing  the  criminal  complaint  of  robbery  set 
forth  in  count  1  of  this  complaint,  or  in  filing 
the  complaint  of  larceny  set  forth  in  count  2 
of  this  complaint,  then  I  inatmct  yon  as  a  mat- 
ter of  law  that  the  defendant  had  tinder  finch 
circumstances  probiUile  cause  for  the  filing  of 
such  complaint  or  complaints,  as  the  case  may 
be,  and  your  verdict  most  be  for  the  defend- 
ant, whether  there  be  proof  of  malice  or  Dot" 

[t]  Evidence  bad  been  presented  tending  to 
prove  all  of  the  conditions  set  forth  In  the 
proposed  instrucdon,  and  since  tbe  Instnic- 
tlOQ  correctly  states  the  law  it  should  have 
be^  given.  In  an  action  of  this  kind  It  la 
not  sufficient  for  the  court  to  ^ve  to  tbe  Jury 
a  definition  of  probable  cause  and  Instruct 
them  to  find  for  or  against  the  defendant  ac- 
cording aa  tbey  may  determine  that  the  &cta 
are  within  or  without  that  definition. 

"Such  .an  instruction  Is  only  to  leave  to  than 
in  another  form  the  function  of  determining 
whether  there  was  probaUe  canse.  The  conrt 
cannot  divest  itself  of  its  duty  to  determine 
this  question,  however  complicated  or  naaer- 
ous  may  be  the  (acts.  It  must  instruct  the 
jury  upon  this  aubject  in  tbe  concrete,  and  not 
in  the  abstract,  and  must  not  leave  to  that  body 
tbe  office  of  determining  the  question,  but  must 
itself  determine  it,  and  direct  tbe  Jury  to  fiod 
its  verdict  in  accordance  with  such  determina- 
tion. The  court  should  group  in  its  instroe- 
tions  the  facts  which  tbe  evidence  tends  to 
prove,  and  then  instruct  tbe  Jary  that  if  they 
find  such  facta  to  be  estaUished,  there  was 
or  was  not  probable  caoae,  as  the  case  may  be, 
and  that  their  verdict  must  be  accordin^y." 
BaU  V.  Rawles,  98  Oal.  222,  22S,  2S  Pac.  937, 
933,  27  Am.  St.  Bep.  174;  Rnno  t.  WiOIamB, 
162  Cal.  444,  454,  122  Pac.  1082. 

[3]  The  error  of  the  court  in  refusing  this 
requested  Instruction  la  not  cured  by  the  fact 
that  the  court  refused  to  give  another  la- 
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■traction  on  fhcts  omstttntlng  probaWe  cause 
as  requested  by  the  plaintiff.  Respcmdant  In- 
sists that  tbe  nibject-matter  of  tlw  inatnic- 
tioB  requested  appeUant  was  Included  In 
other  Instructions  glren  by  the  court  We 
have  examined  these  otha  Instructions  as 
set  out  in  respondsnt's  brief,  Tbey  do  not 
supply  any  safllclent  substitute  for  tbe  re- 
jected inatroctlon. 

[4]  Tbe  court  instructed  the  Jury  as  fol- 
lows: 

**I  instmet  that  one  of  the  elements  of  both 
of  the  crimes  charged  against  tbe  pUlntiff  is 
intent,  unless  yon  bellere  from  the  evidence 
that  plaintiff  intended  to  take,  from  defendant 
meat  beloDging  to  defendant,  or  to  wblch  he 
was  entitled  to  pouession,  and  tbe  defendant 
boneatly  believed  tbet  plaintiff  intended  to  de- 
prive defendant  of  tbe  Dse  of  the  same,  there 
was  no  probable  eaose  for  the  arrest  and  pros- 
ecution i»f  plaintiff.** 

[B,  •]  Tbe  contention  of  app^ant  must  be 
sustained,  that  this  instruction  in  effect  in- 
formed tbe  jury  that.  In  addition  to  defmd- 
aut's  bonest  belief  that  plaintiff  Intended  to 
deprive  defendant  of  his  property,  tbe  plain- 
tiff must  actually  "have  Intended  to  take 
from  defendant  meat  belonging  to  defend- 
ant," and  that  otherwise  there  was  no  prob- 
able cause  tor  tbe  arrest  and  prosecution  of 
tlie  plaintiff.  The  fact  that  a  plaintiff  wbo 
seeks  to  recover  damages  for  malicious  prose- 
cution of  a  criminal  charge  against  him  waa 
not  ^Uty  of  the  offense  charged  is  not  alone 
sufficient  to  «ititle  him  to  recover  damages. 
If  tbe  facts  within  the  knowledge  of  the  de- 
fendant were  of  sudi  a  diaracter  as  to  induce 
in  the  mind  of  a  reasonable  man  the  bonest 
l>elief  that  a  crime  was  committed*  be  is  Jus- 
tified in  seeking  to  bare  such  crime  punished, 
even  though  the  facts  within  bis  knowledge 
did  not  In  point  of  law  CMistltute  a  crime. 
Dunlap  T.  New  Zealand,  etc.,  Co.,  109  Cal.  365, 
S70.  42  Pac.  29.  In  tbe  case  at  bar.  In  addi- 
tion to  giving  the  Instruction  above  noted, 
the  court  refused  to  give  other  Instructionii 
requested  by  appellant,  correctly  stating  the 
rule  that,  to  Justify  an  arrest  on  a  criminal 
charge,  it  Is  not  necessary  that  In  fact  tbe 
crime  shall  have  been  committed.  Tbe  error 
couaplained  of  In  the  Instruction  given  may 
have  been  mitigated,  but  we  are  not  satisfied 
that  its  effect  up<m  the  minds  of  the  Jurors 
would  necessarily  be  neutralised,  the  fol- 
lowing Instruction: 

"In  seeking  tbe  advice  of  the  district  attor- 
ney, you  are  Instnicted  that  the  defendant  is 
reqnired  only  to  disclose  all  the  facts  which 
are  within  bis  knowledge,  or  which,  he  has  rea- 
sonable grounds  to  believe  do  exist  He  is  not 
required  to  investigate  posdUe  defenses  which 
misbt  thereafter  be  made  by  the  proposed  de- 
fendant in  a  criminal  case.  If  he  does  make  a 
fan,  fair,  and  complete  Aaclosnre  of  all  the 
material  facts  known  to  him,  and  acts  upw  the 
adrice  of  the  district  attorney  in  filing  such 
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criminal  compUdnt,  tt  Is  a  complete  defense, 
and  your  verdict  must  ha  for  the  defendant" 

[7]  T^e  court  instructed  the  Jury  as  fol- 
lows: 

"In  order  to  constitute  malldong  prosecution 
It  is  not  essential  that  there  should  have  been 
a  trial.  If  you  find  from  the  evidence  that 
complaints  issued,  plaintiff  was  arrested,  placed 
under  bond,  and  thereafter  the  action  was  dis- 
missed, there  was  sufficient  prosecntimi  whidit 
coupled  with  mallee,  emisUtoted  malldovs  pros* 
ecntion." 

Tbe  defect  in  this  Instruction  is  that  it  In- 
formed the  jury  that  upon  proof  of  the  facts 
stated,  coupled  with  malice,  these  facts  alone 
were  sufficient  to  constitute  malidoua  prose- 
cution. The  necessary  tiematt  of  want  of 
probable  cause  was  omitted.  It  Is  trae,  how- 
ever, that  the  court  ^sewbere  Instructed  tlie 
Jury  that  both  want  of  probable  cauae  and 
malice  must  exist  befcwe  the  plaintiff  would 
be  ientitied  to  a  verdict  In  bis  favor.  From 
our  examination  of  the  Instructions,  together 
with  the  evidence,  it  seems  reasonably  prob> 
able  that  the  errors  wblch  we  have  found  In 
the  instructions  were  seriously  prejudicial  to 
appellant  It  Is  not  at  all  certain  that  under 
correct  Instructions  the  same  verdict  would 
have  beat  roidered. 

The  Judgment  la  reversed. 

We  concur:  8BAW,  J.;  JAMBS,  J. 


(St  Cat  App.  my 
TROPLOWITZ  V.  8EIGLER.  (Civ.  3786.) 

(District  Court  of  Appeal,  First  Diatrict  Divt* 
slon  1,  California.   April  IS,  1921.) 

Assault  and  battery  4=943(e)--CTrDamstanoea 
of  provooatlon  not  to  be  oossldarad  la  esti- 
mating actnal  damagea. 
Where  no  element  of  punitive  damages  waa 
presented  to  the  Jury  in  an  action  tor  damagea 
for  assault  and  battery.  It  was  error  to  Instruct 
the  jury  that  they  might  consider  circumstances 
of  provocation  in  estimating  tbe  amount  of  ac- 
tual damages  to  which  the  plaintiff  would  other- 
wise bt  entitled. 

Appeal  fr<HU  Superior  Court  City  and 
Ooonty  of  San,  Francisco;  John  Hunf  Judge. 

Action  by  B.  Troplowltz  against  Harry 
Selgler.  From  a  judgment  for  nominal  dam- 
ages, the  plaintiff  appeals.  Reversed. 

James  P.  Sweeney  and  EVank  J.  F<»te% 
both  of  San  Francisco,  for  appellant 
Joseph  H,  Mayw,  ot  San  Francisco,  for 

respondent 

RICHARDS.  J.  This  appeal  Is  by  the 
plaintiff  from  a  Judgmont  based  upon  a  ver- 
dict In  bis  favor  for  damages  in  tbe  sum  of 


>rer  «th«r  easss  sm  sssm  toplo  and  KBT-NUICBBR  la  aU  K^-Nutnhared  Dlsssts  sad  Eadoes 


Digitized  by  Google 


6S0 


108  PAGIFIO  BEPOBTER 


(CbL 


VI  In  an  action  for  damages  for  an  alleged 

asBault  and  battery. 

!  The  evidence  In  the  case  showed  that  the 
parties  to  the  affray  met  in  Lick  alley,  be- 
tween Post  and  Satter  streets,  In  the  city  of 
San  FrandBco,  and  after  a  few  words,  came 
to  blows.  Xbe  evidence  Is  in  conflict  as  to 
which  of  the  partieB  struck  the  first  blow,  buc 
the  eTidmce  also  bfaows  without  substantial 
conflict  tbat  tbe  defendant  atmck  the  plain- 
tiff In  the  face,  knocking  out  three  of  his 
natural  teeth  wbldi  had  theretof&re  support 
ed  other  artificial  teeth,  necessitating  consid- 
erable doital  work  and  requiring  him  there- 
after  to  wear  a  plate;  and  tbat  he  also  anf^ 
fered  tbe  conseQumtlal  pbyslcal  pain  and 
mratal  anguish  resulting  Crom  hte  compul- 
sion to  tbe  wearing  of  a  set  of  false  teeth 
for  the  rest  of  bis  natural  life. 
-  Upon  the  trial  of  tbe  case  the  plaintiff  re- 
quested tbe  following  instruction: 

"The  court  further  inetruets  the  jury  that  In 
this  case  if  it  belieres  from  tbe  eridence  tbat 
the  defendant  committed  the  asaanlt  alleged  in 
plaintirs  complaint,  tbe  jury  cannot  consider 
any  alleged  proTocation  in  reduction  of  the 
actual  damages  accruing  to  plaintiff  from  his 
pain,  physical  injuries,  loss  of  time  and  mon- 
eys expended,  or  any  other  elemeot  of  actual 
damages,  but  only  in  reduction  of  or  set-off 
against  the  exemplary  damages." 

This  Instruction  the  court  refused  to  give, 
and  also  refused  to  give  In  terms  any  and  all 
of  the  instructions  asiced  by  the  plaintiff,  but 
Instead  thereof  gave  the  following  brief  oral 
instructions  as  ita  only  instructions  to  the 
Jury  In  tbe  case: 

"The  Court:  There  Is  no  law  to  gtre  yon; 
it  is  simply  a  question  of  whether  or  oot  this 
assault  was  committed.  If  you  should  find  that 

it  was  committed  with  provocation  on  the  part 
of  the  plaintiff,  then  you  may  consider  that  mat- 
ter, in-  mitigation  of  damages.  On  the  other 
band,  if  you  consider  it  was  not  justified  by 
the  circumstances  and  sltuatiou  Burrounding, 
and  should  find  that  this  party  snstained  the 
injuries  which  he  claims  he  snatained,  and  that 
It  was  an  unprovoked  assault,  then  the  plaint 
would  be  entitled  to  recover  such  damages  as, 
under  all  the  circumstances  of  the  case,  you 
should  deem  just  If  you  should  conclodc  to 
award  damages,  you  are  entitled  to  consider  the 
nature  of  the  injury  and  the  extent  of  it,  and 
whether  there  was  any  loss  of. time  or  lK>dily 
pain  resulting  therefrom. 

"If,  upon  the  other  hand,  as  I  have  said  be- 
fore, yon  consider  that  there  were  circumstanc- 
es to  mitigate  the  assault;  then  you  may  take 


such  circumstances  into  consideration  in  -fixing 
the  amount  of  damages,  if  any,  that  you  may 
conclude  to  award.  1  think  that  ia  ail  that  is 
necessary.  I  think  the  jury  fully  understand 
the  issue." 

Tbe  plaintiff,  up<m  this  appeal,  contends 
that  tbe  verdict  of  the  jury  was  grossly  In- 
adequate to  what  ,the  undisputed  proof 
showed  to  be  bis  actual  damages  from  de- 
fendant's assault  and  battery.  He  also  «ni- 
tends  that  the  trial  court  erred  In  r^n^ng  to 
give  his  requested  instruction  above  set  torth, 
and  also  erred  In  giving  its  own  instructions 
touchhig  tbe  right  of  the  jury  to  consldM' 
drcumstances  ot  provocation  in  mitigaUtm  of 
any  actual  damages  which  they  might  find 
plaintiff  sustained.  We  deem  it  only  neces- 
sary to  consider  the  latter  point,  since  if  the 
jury  were  rightly  instructed  by  the  court  that 
they  might  consider  matters  of  provocation  In 
mitigation  of  the  actual  damage  sustained  by 
the  plaintiff,  they  doubtless  conid  ob^  that 
instruction  to  tbe  extent  of  awarding  tbe 
plaintiff  a  merely  nominal  sum  In  damages 
for  Injuries  which  were,  according  to  tbe  un- 
disputed evidence,  much  in  excess  of  such 
sum.  We  are  of  tbe  opinion  that  the  trial 
court  was  In  error  In  refusing  to  give  the 
plaintiff's  requested  Instruction,  and  was  al- 
so in  error  in  giving  its  own  instruction  of 
opposite  tenor  and  effect  The  Supreme 
Court  has  recently  set  this  subject  at  rest  in 
the  case  of  Benjtimin  v.  Walton,  181  GaL  115. 
183  Pac.  629,  wherein  It  said: 

"It  Is  sufficient  In  this  regard  to  say  tbat,  the 
question  of  punitive  damages  having  been  ei- 
pressly  withdrawn  from  the  jury,  no  drcms- 
stances  of  provocation,  whether  accruing  be- 
fore or  at  the  time  of  t)ie  assault  could  in  any 
way  be  considered  in  mitigation  of  the  aetnsl 
damages  suffered  by  plaintiff  by  reason  of 
assault" 

In  the  case  at  bar,  as  In  tbat  cnse,  no 
element  of  punitive  damages  was  presented 
to  the  Jury,  and  It  follows  that  they  were  er- 
roneously Instructed  that  they  might  consid- 
er circumstances  of  provocation  in  estimating 
the  amount  of  actual  damages  to  which  the 
plaintiff  would  otherwise  t>e  entitled.  We 
think  this  error  was  prejudicial,  and  was  tbe 
direct  cause  of  the  verdict  for  only  nominal 
damiiges  which  the  plaintiff  was  awarded  by 
the  Jury. 

The  Judgment  Is  reversed. 

We  concur:  WASTB^  P.  KBIRBI0A1I.J. 
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(52  Cal.  App.  SO?) 

PACIFIC  GAS  ft  ELECTRIC  CO.  V.  TAYLOR 
•til.   (Civ.  1815.) 

(jDistriet  Court  of  App«al.  Third  Dictiict,  Cal- 
ifornia.  Apr0  19^  1921.) 

1.  Coatlnaaace  <^  1 2— Held  improparly  denied 
where  chief  defendaat  III  la  aaother  state. 

In  condemnation  proceedings,  contianance 
becanae  of  absence  and  illneaa  in  another  state 
of  the  only  defendant  familiar  with  the  facta 
of  the  defense  and  the  whereabout*  of  vit- 
nessea  Jield  improperly  denied. 

2.  Coatlnuanoe  «=»46(I0)— Goaflsers  aflldavlt 
rvoltiag  oeatenta  of  telegram  aa  to  party'* 
Illness  held  not  ebJectloaaMe  as  recital  of 
hearsay. 

Objection  would  not  be  sustained  on  appeal 
to  affidayit  for  eoatiDuanee  bf  defendants*  coun- 
sel on  the  ground  that  the  redtal  thereon  of 
the  illneaa  detaining  the  chief  defendant  in  an- 
other state  was  hearsay  testimony,  in  that  it 
was  merely  the  statement  by  bis  attorney  of  the 
coDteota  of  a  telegram,  where  no  such  objec- 
tion waa  made  below,  as,  where  such  showing, 
is  made  without  objection  to  the  form  in  which 
it  appears,  it  is  competent  and  ahould  be  ac- 
corded letitimate  probatira  force. 

Api)eal  frmn  Superior  Court;  Butte  Comi- 
t7 ;  H.  D.  Gregory,  Judges 

CondenmatloD  action  by  the  Patiflc  Gas  & 
Electric  Company  against  Harry  W,  Taylor 
and  others.  From  Judgment  awarding  de- 
fmdants  less  than  claimed,  they  aE>peaL  Be- 
Teraed.  ' 

Charles  F.  Hanlon,  of  San  FmndBoo^  fiiw 
appellaots. 

Thos.  J.  Streub  and  Wm.  B.  Bosley,  both 
of  San  Frandsco,  and  Jones  ft  Jones,  of  Oro- 
TiUeb  for  revondent. 

BUBNETT,  J.  The  action  was  In  condon- 
natioQ,  and  Judgment  was  in  favor  of  plain- 
tiff, condemning  the  property  and  awarding 
defendants  the  total  sum  of  |51.C0  for  the 
various  items  of  damage.  It  may  be  stated 
that  in  thdr  answer  the  defendants  claimed 
that  the  proposed  Improveoient  would  result 
in  their  damage  to  the  extent  of  $6:t,000. 
Notwitlistanding  this  great  dl^jMrlty  between 
what  was  awarded  and  what  was  claimed, 
there  is  abundant  evidence  to  support  the 
finding  of  the  Jury.  However,  the  defend- 
ants were  not  present  at  the  trial,  and  no 
Bbowlng  was  made  od  their  behalf,  and  this 
suggests  the  only  serious  question  in  the 
case.  That  question  is  whether  the  trial 
court  should  not  have  granted  the  motion 
of  defendants  for  a  continuance  of  the  trial. 
The  motion  was  made  on  account  of  the  ah- 
senoe  of  one  of  the  defendants  (the  other  de- 
fenilant  living  outside  of  California),  and  was 
supported  by  the  affidavit  of  his  counsel, 
Charles  F.  Hanlon.  From  said  affidavit  It 
appears  that  said  Taylor  was  in  the  city  of 


Boeton  at  the  time  of  the  trial ;  that  he  was 
detained  there  on  account  of  a  serious  Illness; 
that  very  important  business  required  his 
attention  at  that  place,  and  for  that  purpose 
he  left  California  on  or  about  May  14,  1917. 
before  the  case  had  been  set  for  trial ;  ttiat 
said  Henry  W.  Taylor  was  the  only  person 
familiar  with  the  facts  constituting  the  de- 
fense, and  the  only  person  who  knew  the 
whereabouts  of  any  of  the  witnesses  that  ho 
desired  to  be  called  on  hla  behalf;  that  It 
would  be  necessary  to  take  witnesses  up<m 
the  ground  to  enable  them  to  give  an  intelli- 
gent estimate  of  the  value  of  the  property 
to  be  taken,  and  that  the  aid  of  Taylor  waa 
needed  for  this  purpose;  that  afllant  did  not 
know  what  witnesses  could  be  procured  by 
said  Taylor;  that  he  had  "no  means  what- 
ever of  getting  said  witnesses  and  has  ncme 
now,  and  has  consulted  with  no  witness  or 
witnesses,  except  plalntilTs  officers."  Other 
considerations  are  set  forth  in  the  affidavit 
that  emphasize  the  importance  of  the  pres- 
ence of  said  defendant ;  in  fact,  its  necessity 
for  the  proper  trial  of  the  case. 

The  situation  Is  thus  made  similar  to  that 
ctaaractoizlng  JatTe  v.  UUenthal,  101  Cal. 
175,  35  Pae.  636;  Morehouse  v.  Morehouse, 
136  CaL  332,  68  Pac.  976;  Betts  Spring  Co. 
V.  Jardlne  M.  Ca.  23  CaL  App.  705,  139  Pae. 
057. 

In  the  flrat  of  these  It  appears  that— 

"On  the  21st  of  December,  1891,  this  cause 
was  set  for  trial  for  January  6,  1802.  On  that 
day  plaintiffs  attorney  moved  for  a  continuance 
upon  afBdarits  of  the  plaintiff  and  bis  physician 
showing  in  substance  that  the  plaintiff,  who 
then  and  for  about  a  year  prior  thereto  resided 
in  Seattle,  Waslt.,  was  confined  to  his  room 
by  an  attack  of  acute  rfaeumatiam,  to  which  he 
was  subject,  and  was  wholly  unable  to  move  or 
leave  hla  room,  and  In  the  opinion  of  his  physi- 
cian would  not  be  able  to  leave  bia  room  in  less 
than  two  months.  The  affidavit  Of  plalntiEF  fur- 
ther stated  that  his  presence  at  the  trial  was 
indispensably  necessary;  that  be  was  the  only 
person  who  knew  the  whereabouts  of  the  wit- 
nesses necessary  to  be  called  on  his  behalf; 
that  their  names  had  not  been  communicated  to 
bis  attorney,  nor  the  matters  to  wliicb  they 
would  testify.  D.  M.  Delmas.  Baq.,  attorney 
for  plaintiff,  also  presented  his  own  affidavit 
that  plaintfff*a  presence  was  necessary;  that 
he  did  not  know  the  names  of  plaintiff's  ^rit- 
nesses,  nor  the  details  of  the  case." 

There  were  no  counter  affidavits,  but  the 
motion  for  a  continuance  of  the  trial  was 
denied,  and  plaintiff's  attorney  left  tbe  court- 
room. It  was  held  that  the  due  administra- 
tion of  Justice  required  the  reversal  of  said 
order. 

In  the  Horehonse  Case  it  was  held  that— 

**A  showing  of  the  continued  illness  of  the 
defendant  of  such  a  nature  that  he  could  nei- 
ther attend  the  trial  of  an  action  brought 
against  him  to  quiet  title  to  real  estate,  nor 
have  his  depoaition  taken  vrithout  serious  In- 
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iar7  and  great  ride  of- life,  ts  inlBdent  to  enti- 
tle tbe  defendant  to  a  continusnee  of  the  cause; 
and  when  there  is  nothins  to  contradict  the 
showinr,  or  to  raise  a  suspicion  as  to  tbe  good 
faith  of  the  application,  it  waa  error  to  lefaat 
the  eontiniiaiiee.** 

In  BettB  Spring  Cow  t.  Jardlne  M.  Co^ 
supra,  It  appeared  that  ttie  defendant  was 
ill ;  that  In  searGb  of  health  be  had  jpnm^- 
ed  to  Ehuope^  whence  be  would  return  in  two 
months;  he  was  the  oaiy  witness  to  prove 
the  defense;  there  was  no  Intimation  that  the 
motion  was  not  made  in  good  fidtti  nor  vas 
ttiere  sboning  that  the  plataitlff  wooM 
be  injorad  or  prejudiced  by  tbe  delay.  Tbe 
appdlate  coort  fiv  tbe  Xlrst  district  beld 
that  it  was  an  abnse  of  discretion  for  ttie 
trial  oonrt  to  refoae  the  conUnnance.  Am<ug 
the  cases  dted  tbwebi  Is  Storer  t.  Hdtfdd, 
17  IdahOk  118,  105  Pac.  OB.  Therein  it  ap- 
peared that  one  of  the  defendants  was  In  an- 
other state  Cor  tbe  pn^oee  ot  attending  the 
funeral  of  bis  brother  and  looking  after  his 
estate,  and  the  Snpreme  Court  <tf  Idaho  bdd 
that  this  reason  was  snlDciait  to  excuse  his 
flOInre  to  attend  at  the  time  set  fior  tbe  trial. 
It  was  declared  that  tbe  defendant  bad  tbe 
right,  mdass  he  absented  himself  without 
reason,  to  be  present  to  advise  and  assist 
his  counsel,  as  well  as  to  testify  on  his  own 
bdialf,  and  accordingly,  under  the  showing 
made,  the  Supreme  Court  oonduded  that  the 
continuance  should  have  been  granted. 

[1]  The  showing  made  by  appellants  here- 
in seems  to  be  as  potential  and  persuasive  as 
that  appearing  in  any  of  said  dtatlmu,  and 
we  may  add  that  we  find  In  the  record  no 
evldeoce  of  the  want  of  diligence  or  of  good 
filial  oa  the  part  of  the  moving  defendant. 
Hie  trial  eonrt,  no  doubt,  was  impressed 
with  the  importance  of  an  expeditions  trial 
<tf  tbe  acttm  and  txdleved  that  the  motion 
tor  postponanuit  was  for  delay,  bnt  attribut- 
ing full  slgniflcance  to  the  mle  that  clothes 
tbe  trial  court  with  a  large  dlscreClon  In 
matters  of  this  kind,  we  are  of  tbe  oi^nion 
that  defmdants  should  have  an  <vpiHrttmity 
to  present  fully  their  d^ense  to  the  action. 
We  cannot  be  unmindful  of  tba  tact  tha^ 
while  tbe  public  Interest  is  subserved  by  the 
rightful  exercise  of  tbe  power  of  eminent 
domain,  yet  the  property  ts  takea  against  tbe 
will  of  the  owner,  and  be  should  be  extend- 
ed every  legal  omsideratlm  to  enable  him 
to  show  the  enteat  <tf  tbe  damage  that  he 
may  suffer. 

Certain  spedflo  reasons  are  advanced  t^y 
r«6p<Mident  why  the  action  of  the  lower  court 
Bhould  be  uph^d.  to  which  we  may  briefly 
direct  our  attention. 

[2}  Objection  is  made  to  tbe  affidavit  that 
the  recital  therein  as  to  the  illness  of  Mr. 
Taylor  was  hearsay  testimony;  It  being  mere- 
ly the  statonent  by  his  attorney  of  the  con- 
tents of  a  telegram.  Manifestly  it  would  be 
more  satisfactory  If  there  bad  been  an  affi- 
davit from  Mr.  Taylor  himself  or  from  bis 


'  physician  In  ref^snee  to  ttie  Wneae,  but  It  k 
fair  to  say  that  ai^iellants  had  no  owortnid' 
ty  to  obtain  audi  evidoicew  Moreover,  tht 
role  is  that,  where  sudi  showing  is  made 
without  any  objectlrai  to  the  form  In  iriUdi 
It  an^ears.  It  should  be  nmsidoed  as  tboo^ 
It  wwe  Gompetoit;  and  legitimate  probadn 
force  abonld  be  accorded  to  it  b  this  tm- 
nectlon  we  must  remember  that  tbien  wu 
no  controvert  in  the  court  bdow  as  to  Tay- 
lor's lUness,  nor  was  any  objection  made  t» 
tbe  fonn  of  tbe  afBdavlt  or  to  tbe  fallae  to 
produce  a  physician's  cerUflcateu 

This  and  otbnr  features  Invotred  la  Oa 
controversy  are  covered  1^  flie  Mknrtai 
qnotatkm  from  9  Oyc.  86: 

*fnie  Ulness  of  a  party  ia  not  ipso  facts  a 
cause  for  continuance  of  the  cause;  but  when 
a  party's  presence  at  the  trial  Is  IndiapenmUe 
and  the  diaracter  of  his  Dlness  Is  sndi  as  t* 
render  his  presence  at'the  time  impossiUe  a 
contlDuance  should  be  granted,  if  it  appean 
that  be  has  been  guilty  of  no  negligcMc 
*  *  *  Tbe  fact  of  OloeM  most  be  established 
by  some  satisfactory  sworn  statements,  either 
in  the  shape  of  an  affidavit,  or  the  certificate 
of  a  physician  that  satisfies  the  court  of  tiu 
tnahDity  of  the  party  to  be  present  Tnn  Ah 
very  nature  ot  the  relief  asked  the  detislon  of 
the  question  must  necessarily  rest  almost  ea- 
tirely  within  the  discretion  of  tbe  trial  eenrt. 
and  such  discretion  wiil  not  be  interfered  vith 
unless  the  same  has  been  abused  to  the  extent 
of  prejudicing  tbe  applicant* ■  right  to  a  fiir 
trial  vi  the  caose.** 

It  la  quite  l^aln  from  flie  fitcts  redted  la 
said  affidavit  that  defendants  could  not  lam 
a  fitlr  trial  In  the  absence  of  said  Ti^ln. 
and  theref(M«,  legally  speaking,  tbe  denial 
of  the  motion  prejudiced  their  substantial 
rights. 

Respondent's  contention  that  said  Taylor 
acted  without  doe  drcnmqwctlon  in  leavteg 
tbe  state  Is,  we  tbtak,  without  merit  It  ap- 
pears that,  before  leaving  tbe  state,  TSytor 
had  attoided  court  at  Onnllle  with  his  coon* 
sel  on  April  16,  when  a  motlmi  to  set  the  ease 
for  trial  was  heard  and  denied,  tbe  court 
stating  "that  it  would  not  set  tbe  esse  tat 
trial  until  the  ladings  woe  settled.**  When 
he  left  for  Boston  on  May  14,  tbe  lAeadliigi 
wrae  stUl  unsettled,  and  be  had  reason  to 
believe  that  he  would  have  ample  time  to  re- 
turn after  the  case  was  in  condition  to  be 
tried.  We  need  not  redte  all  the  facta,  bat 
we  think  it  suffidently  ai^>ear8  that  the  said 
Taylor  manifested  due  caution  and  dltigence, 
and  that  he  made  an  honest  attempt  to  re- 
turn to  th°  state  to  protect  bis  Interest,  but 
was  prevented  by  an  unavoidable  Illness. 

As  to  the  delay  in  setting  the  case  for  trial 
we  cannot  see  that  appellants  should  be 
chained  with  any  remissness.  Prom  the  fec- 
ord,  indeed,  we  conclude  that  both  jmrtlw 
proceeded  with  the  usual  expedition  to  f^me 
the  Issues,  and  exercised  ordinary  diligence 
In  preparing  the  caose  for  trial.  In  tbls  con- 
nection It  may  be  observed,  mozeorer.  Oat 
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tbe  varlons  motions  made  by  plaintiff  to 
strike  out  parts  of  defoDdants*  answer  would 
indicate  a  purpose  to  proceed  deliberattiy 
and  to  give  due  care  and  attention  to  the 
settlouent  of  the  pleadings  befcve  a  trial  was 
bad.  It  may  be  mentioned  also  that  plaintiff 
on  the  day  of  the  trial  filed  an  Important 
amendmait  to  the  complaint,  thus  Injecting  a 
new  issue  into  the  case. 

There  are  some  verbal  criticisms  of  said 
affidavit,  but  we  think  tbey  demand  no  special 
notlcA  We  are  satlafled  that,  considered  In 
Its  mtlrety.  It  la  not  vitally  defective,  and 
It  constltntefl  sufficient  support  for  the  mo- 
tlcn  of  appellants. 

We  have  carefully  eTamlned  tbe  record  an^ 
reed  the  cases  dted  by  both  partlea,  but  we 
dean  It  inadvisable  to  pursue  the  discussion 
further. 

It  aiwean  to  us  that  a  Just  regard  for  the 
rj^ts  of  the  defbndants  demands  a  new  trial, 
and  the  Judgment  Is  therefore  reversed. 

W«  concur:  PBBWBTT  Piealdlnc  Jnstlos 
pro  taiB.;  HABT,  J- 
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ROSS  «k  aL  V.  OONUN  at  at  (Chr.  8780.) 

(DUtriet  Court  of  Appeal,  First  District,  Divl- 
sion  1,  Cslifoniia.  April  13,  1021.  Bearing 
Denied  by  Supreme  Gonrt  June  0,  1021.) 

1.  MortiaoM  ^»497(S)— Mortiagor  and  tM- 
eaaser  la  latorsst  eonoladed  by  desorlpUoa 
la  ludgaieat  Is  foreolosm. 

Mortgagor  and  his  successor  in  interest 
are  condoded  by  a  description  In  a  foredosure 
decree  of  tbe  land  covered  by  the  mortgage 
wli*r«  no  appeal  was  ever  taken. 

2.  Esiinent  donaJa  «s>i54— Jsdgneat  ebtaiaed 
ta  aatioB  to  reQover  oonpeitatloa  for  taklig 
and  HS«  of  land  standi  la  plaee  of  land. 

A  Judgment  for  mortgagor  In  an  action 
against  a  railroad  to  recover  compensation  for 
the  tiddng  and  use  of  land  hr  the  railroad 
stands  In  the  place  of  the  land  condemned,  and 
the  Uen  of  a  mortgage  «b  the  land  Is.  trans- 
ferred to  the'  JadgmiDt. 

a.  Enlseat  domain  <S=»  158— Mortgagee  Mi 
entitled  te  have  It  determined  she  was  equi- 
tably estltied  to  benefits  of  Judgment  obtain- 
ed against  railroad  for  land  taken. 

A  mortgagee,  who  was  not  made  a  party  to 
an  action  by  mortgagor  against  railroad  to  re- 
cover compensation  for  the  taking  and  nse  of 
land  by  railroad  company  pending  proceedings 
to  foredose  the  mortgage,  is  entitled  to  com- 
mence and  roalntafn  aa  action  against  a  sac- 
ceesor  of  the  mortgagor  to  have  it  determined 
that  she  was  equitably  entitled  to  tbe  benefits 
obtained  by  snch  mortgagor  against  the  rail- 
road, tbere  being  a  deficiency  JndgmHit  In  the 
foreclosure  proceeding. 
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4.  Mertgagea  4a»588— ComMtasloner's  deed 
held  to  relate  baok  to  date  of  mortgage. 

A  commissioner's  deed  under  a  decree  of 
foreclosnre  of  purchase-money  mortgage  re- 
lated  back  to  the  date  of  the  mortgage,  and  re- 
invested the  mortgsgee,  who  was  the  grantee 
under  sudi  deed,  wiUi  all  the  right  to  and  In- 
terest in  the  land  for  the  purdiase  money  for 
which  the  mortgage  was  given. 

5.  Estoppel  4=968(2)— Mer^ager  eoald  not  sot 
np  adverse  possession  of  nUlroad  la  aoUoa 
by  mortgagee  te  obtain  beaeflts  of  Judgmeat 
obtained  by  inortBS0*r  against  railroad. 

Where  mortgagor  obtained  a  Judgment 
against  a  railroad  for  compensation  tor  the  tak- 
ing end  Qse  of  land  in  an  action  wherein  rail- 
road contended  it  had  acqtilred  by  long  pos- 
'  session  a  permanent  titie  or  right  of  occo- 
pancy,  he  was  in  no  position  to  assert  the  ex- 
istence in  the  railroad  company  of  a  paramonnt 
right  to  the  nse  of  the  land  in  an  action  Iv 
mortgagee  to  have  It  determined  that  she  was 
equitably  entitied  to  the  benefits  of  the  Judg- 
ment obtained  against  the  railroad. 

6.  LlnttatloB  of  aetloBs  43>43-8tatata  hold 
Bot  to  start  te  raa  until  there  wan  a  res  to 
whldi  remsdy  oonM  ba  applM. 

The  right  of  mortgagee  to  commence  and 
maintain  an  action  for  ^e  puritoBe  of  having 
It  determined  that  she  was  equitablr  entitled 
to  the  benefits  of  a  judgment  obtained  by  mort- 
gagor against  a  railroad  for  oompensation  for 
the  taking  and  nse  ui  the  land  did  not  arise 
until  tbere  was  a  res  to  which  the  remedy 
could  be  applied  In  the  form  of  a  0nal  judg- 
ment in  the  defendant's  fsvor  for  compensation 
against  the  railroad  company. 

Appeal  from  Superior  Court,  San  Ifateo 
County;  John  Ii.  Bndner,  Judge. 

Actltm  by  Eonna  Bose  and  others  against 
Henry  Conlln  and  others.  Judgment  tm 
plaintiffs,  and  ttia  namad  deftodant  appealB. 
Affirmed. 

Charles  W.  Cobb  and  Henry  Omlln,  both 
of  San  Francisco  (E.  C.  (jhatRnan,  tk  San 
Franctaco,  of  counsel,  fbr  appellant 

Garret  W.  IfcEnemey,  of  San  FrandaoOb 
for  reepondenta. 

RICHARDS,  J.  This  is  an  appeal  from  a 
Judgment  in  favor  of  the  plaintiff  Emma 
Rose  in  an  action  wherein  tbe  plaintiffs 
sought  to  have  it  determined  that  the  said 
Emma  Rose  was  tbe  equitable  owner  of  a 
certain  Judgment  for  the  sum  of  |1S,S60 
which  had  been  recovered  by  tbe  defendant 
Henry  Conlin  in  the  case  of  Conlln  v.  South- 
em  Pacific  Railroad  Co.,  40  Cal.  App.  743, 
182  Pflc.  71. 

Tbe  facts  out  of  which  that  case,  and  also 
the  present  case,  arose  may  be  summarized 
as  follows:  The  San  Fmncisco  &  San  Jose 
Railroad  Company  was  Incorporated  under 
the  laws  of  the  state  of  California  on  Au- 
gust 18,  1860,  for  the  term  of  50  years,  and 
for  tbe  purpose  of  constructing,  maintaining. 
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«ind  operating  a  railroad  betwe^  San  Fran- 
dsoo  and  San  Jose.  On  June  6, 1862,  AWlnza 
Hayward,  who  was  then  the  owner  In  fee 
jlmple  of  a  tract  of  land  at  or  near  tbe  dty 
of  San  Mateo,  conveyed  to  said  San  Fran- 
cisco &  San  Jose  Railroad  Company  an  es- 
tate In  a  portion  of  said  land  which  this 
court.  In  construing  the  deed  of  conveyance 
therpof,  determined  to  be  an  estate  for  years 
therein,  or,  to  be  specific,  50  years.  In  the  case 
of  East  San  Uateo  Lend  Go.  v.  Southern  Pa- 
cific Railroad  Co.,  30  Cal.  App.  223,  157  Pac. 
634.  This  estate  for  years  was  transferred 
to  several  successive  railroad  corporatlfms 
until  it  vested  in  the  Southern  Pacific  Ball- 
road  Company,  the  defendant  In  the  two  cas- 
es above  referred  to,  and  was  adjudged  In 
the  case  of  Conlin  v.  Southern  Paclflc  Rail- 
road Co.,  supra,  to  have  expired  oi;i  August 
18,  1910. 

After  the  expiration  of  said  term  of  years 
the  said  Soathcm  Pacific  Railroad  Company 
coDtfoued  in  the  pbs-iesslon  of  the  tract  of 
land  affected  by  said  former  estate  for  years, 
and  Is  still  in  posspsslon  of  the  same  in  the 
course  of  the  mainteuance  and  operation  of 
Its  railroad  system  from  San  Francisco  to 
San  Jose  and  beyond.  In  the  meantime  Al- 
vlnza  Hayward  died,  and  bis  daughter,  Em- 
ma Rose,  one  of  the  plaintiffs  herein,  suc- 
ceeded to  and  became  the  owner  of  the  es- 
tate of  her  deceased  father  in  the  lands  out 
of  which  said  estate  for  years  bad  been 
carved,  and  of  the  reversionary  rights  In  and 
to  said  lands  after  the  termination  of  said 
estate  for  years.  On  September  8,  1008,  said 
Emma  Itose  conveyed  certain  of  the  said 
lands  whU-b  she  bad  thus  succeeded  to  as  the 
daughter  and  heir  of  Alvinza  Hayward,  de- 
ceased, to  East  Sun  Mateo  Land  Company,  a 
cei'poratlon,  and  In  such  conveyance  she  In- 
cluded her  reversionary  interest  In  the  lands 
(which  may  be  designated  as  the  railroad 
pajcel)  po  determined  by  this  court  In  the 
case  of  East  San  Mateo  Co.  v.  Southern  Pa- 
cific Co.,  supra,  and  is,  therefore,  no  longer 
susceptible  of  dltjpute — and  least  of  all  by 
those  who  have  succeeded  to  whatever  In- 
terest the  said  East  Sun  Mateo  Land  Com- 
pany acquired,  and  In  that  case  asserted  by 
virtue  of  Bald  conveyance  from  Emma  Rose 
to  it 

On  said  September  8,  IOCS,  and  as  a  part 
of  the  snme  trHosaction  by  which  it  acquired 
said  lands  and  Interest  from  said  Emma  Rose 
the  said  E>Bst  San  Mateo  Land  Company  ex- 
ecuted a  mortgage  back  to  her  for  a  consid- 
erable portion  of  the  purchase  price  of  said 
properties.  Some  question  has  been  raised  in 
this  case  as  to  whether  said  mortgage,  in  its 
description  of  said  properties,  embraced  the 
reversionary  Interest  In  said  railroad  parcel, 
and,  while  it  is  true  that  there  are  certain 
differences  in  the  wording  of  the  conveyance 
to  said  corporation  of  this  particular  portion 
of  said  properties,  and  of  the  mortgage  given 
back  by  It  to  Emma  Bom*  we  axe  not  only 


satisfied  that  these  dlfferencea  In  VCTbiage 
did  not  suffice  to  show  an  tntoit  In  the  par- 
ties to  the  entire  transaction  to  ezdude  the 
reversionary  Interest  In  said  railroad  pared 
from  the  effect  of  said  mortgage,  hut  we  are 
further  satisfied  that  this  question  Is  no  long- 
er opMi  to  consideration,  for  other  reasons 
wh|ch  will  be  presently  made  to  a^ear. 

On  November  29,  1912,  an  action  was  cchu- 
menced  for  the  foreclosure  of  the  mortgage 
last  above  referred  to,  tlie  nominal  plaintiff 
in  said  action  being  Andrew  F.  Burke,  who 
purported  to  be  acting  in  said  matter  as  tta« 
assignee  of  Emma  Rose,  but  who,  It  Is  con- 
ceded, was  acting  In  the  premises  merely  as 
her  agoit  and  trustee.  The  defendants  in 
said  foreclosure  suit  were  the  East  San  Ma- 
teo Land  Company,  the  Southern  Pacific  Cten- 
pany,  and  other  persons.  The  complaint  b 
said  foreclosure  suit  expressly  av^red  that 
the  said  railroad  pared  and  the  respective 
rights  of  the  defendants  therein  were  among 
the  properties  affected  by  said  mortgage,  the 
foreclosure  of  which  was  sought  in  said  ac- 
tion, and  the  Us  pendens  in  said  action  alao 
expressly  referred  to  said  railroad  as  af- 
fected by  said  foreclosure  suit.  The  said  de- 
fendant East  San  Mateo  Land  Company  was 
duly  served  with  summons  In  said  action, 
and  entered  Its  appearance  therein,  raising 
certain  issues  which  were  heard  and  deter- 
mined in  said  suit  The  said  Southern  Pa- 
cific Company  was  also  served  with  summons 
In  said  action,  and  it  also  appeared  and  an- 
swered therein.  One  of  the  issues  which  the 
last-named  defendant  presented  in  its  said 
answer  consisted  in  its  claim  that  the  plain- 
tiff therein,  Emma  Bose,  had  no  IntO'^  In 
the  said  railroad  parcel,  basing  Its  said  dalra 
upon  the  ground  that  paramount  title  luul 
been  acquired  by  the  railroad  company  prior 
to  August  20,  1008,  growing  out  of  its  occu- 
pation and  nse  of  said  premises  for  railroad 
purposes.  With  respect  to  ttUs  Issue  the  trial 
court,  upon  the  hearing  of  said  foreclosure 
suit,  expressly  refused  to  determine  it,  and 
so  declared  in  its  finding,  and  provided  In  iti 
decree  that  nothing  therein  contained  should 
be  deemed  to  be  an  adjudication  upon  the 
questlofi  of  the  paramount  title  of  the  nil- 
road  company  to  that  particular  pared  of 
land. 

[1]  The  decree  of  foreclosure,  In  said  ac- 
tion was  made  and  entered  on  June  2,  1917, 
but  was  so  made  and  entered  nunc  pro  tunc 
as  of  December  5,  1916.  No  appeal  was  evw 
talien  from  said  foreclosure  decree,  which  in- 
cluded In  its  terms  an  express  description  of 
the  said  railroad  parcel  as  being  a  portion  of 
the  premises  embraced  In  said  mortgage  and 
affected  by  said  decree  In  so  far  as  the  rights 
and  Interests  of  the  mortgagor  were  concern- 
ed, and  this  fact  supplies,  in  our  opinion,  the 
additional  and  conclusive  reason  why  tbe  de- 
fendant and  appellant  Henry  Conlin,  in  the 
present  action,  as  the  successor  in  interest  of 
said  mortgagor,  cannot  be  heard  to  contead 
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tbat  tbe  mortgage  of  his  predecessor  In  In- 
terest did  not  embrace  In  its  description  the 
said  railroad  parcel,  Including  whatever  In- 
terest therein  had  been  acquired  by  it 
through  the  conveyance  from  Emma  Rose. 

[2]  Subsequent  to  the  making  and  entry  of 
said  foreclosure  decree  an  order  of  sale  was 
duly  issued  thereon,  and  on  February  24, 
1917.  a  foreclosure  sale  was  had  under  said 
order,  at  which  sale  said  railroad  parcel  was 
struck  off  to  said  Andrew  F.  Burke,  acting  as 
agent  for  said  Emma  Bose.  Tbe  sum  real- 
ized at  said  foreclosure  sale  being  Insufficient 
to  satisfy  the  judgment  In  said  action,  a  de- 
fidency  Judgmait  was  docketed  on  December 
4,  1917,  for  the  sum  of  $25,038.93.  On  De- 
cember 2,  1918,  a  commissioner's  deed  was 
duly  Issued  to  Emma  Hose,  as  tbe  person 
then  entitled  thereto  under  said  foreclosure 
sale,  which  deed  embraced  in  its  description 
of  tbe  properties  covered  by  It  tbe  said  rail- 
road parcel  of  land.  In  the  meantime,  and 
while  the  foreclosure  proceedings  above  re- 
ferred to  were  going  on,  the  East  San  Mateo 
Land  Company,  as  the  then  owner  of  said 
railroad  parcel  of  land,  commenced  an  ac- 
tion to  recover  compensation  from  the  South- 
ern  Pacific  Company  for  Its  continued  occu- 
pation and  use  for  the  purposes  of  Its  rail- 
road system  of  tbe  said  railroad  parcel  of 
land  after  the  expiration  of  the  estate  for 
years  granted  to  its  predecessor  therein  by 
Alvlnza  Hayward,  as  above  set  forth. 

The  complaint  in  said  action  alleged  tbat 
•aid  plaintiff  therein  was  the  successor  by 
mesne  conveyance  of  all  tbe  right,  title,  and 
Interest  of  said  Alvlnza  Hayward  in  said 
IMurcel  of  land;  that  the  estate  for  years 
granted  by  said  Alvlnza  Hayward  to  the 
predecessor  of  tbe  defendant  In  that  action 
had  ceased  and  terminated  on  August  18, 
1910,  and  that  thereupon  tbe  estate  In  re- 
mainder and  reversion  bad  reverted  to  and 
become  vested  in  tbe  plaintiff  In  that  action, 
and  tbat  tbe  defendant  therein  bad,  Immedi- 
ately upon  tbe  termination  of  Its  said  estate 
for  years,  therdn  appropriated  and  continued 
to  use  said  parcel  of  land  for  Its  benefit  as  a 
railroad  corporation,  and  for  its  r^t  of  way 
for  tbe  operation  of  .its  railroad  system  tbere- 
orer,  without  having  paid  said  pleintlfl  com- 
pensation for  said  appropriation  and  use. 
Tbese  allegation^  were  followed  with  a  pny- 
er  for  tbe  Taloe  of  tbe  land  so  taken,  appro- 
priated, and  used  In  the  sum  of  ¥77,800. 

A  more  particular  raference  to  tbe  extend- 
ed averments  of  said  complaint  would  serve 
to  show  beyond  reasonable  dl^te,  in  our 
Judgment,  that  said  action  thus  brought  by 
said  E^st  San  Mateo  Land  Company  was  one 
essentially  and  solely  for  tbe  recovery  of 
sucb  c(»npensatl<m  for  the  taking  and  use  of 
said  parc^  of  land  by  said  railroad  com- 
pany as  it  would  bave  been  tbe  right  of 
said  Bast  San  Mateo  Land  Company*  as  the 
then  owner  of  said  land,  to  have  bad  award- 
ed to  it  in  a  proceeding  for  tbe  cond^una- 
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tlon  of  said  land,  and  of  all  necessary  rights 
of  way  thereover  xmder  tbe  law  of  eminent 
domain,  had  such  9  proceeding  been  initiated 
by  said  railroad  corporation ;  and  that,  this 
brfng  so,  whatever  sum  of  money  the  trial 
court  should  determine  to  be  due  and  pay- 
able to  the  plaintiff  in  sucb  an  action  must 
be  held  to  stand  in  lieu  of  tbe  land  so  taken 
and  used  by  the  railroad  company  for  quasi 
public  uses  under  tbe  law  of  eminent  do- 
main. Tbe  following  authorities  so  bold,  and 
we  are  satisfied  that  their  conclusion  in  tbat 
regard  Is  sound,  equitable  doctrine,  and  is 
susceptible  as  such  to  application  to  tbe  facts 
of  the  case  at  bar;  Sawyer  v.  Landers,  56 
Iowa,  422,  9  N.  W.  841;  Piatt  v.  Rright,  81 
N.  J.  Eq.  81 ;  Bright  v.  Piatt,  32  N.  J.  Eq. 
362;  Kansas  City.  v.  North  American  Trust 
Co.,  110  Mo.  App.  647,  85  S.  W.  681. 

[3, 4]  Our  attention  has  t>een  called  to  the 
case  of  Anderson  v.  Citizens'  Sav.  A  Trust 
Co.,  197  Pac.  113,  Just  decided  by  the  Su- 
preme Court,  which  la  claimed  by  appellant 
as  authority  for  Its  contention  that  the  plain- 
tiff herein  should  have  asserted  her  claim  in 
the  compensation  suit,  and  that,  not  having 
done  BO,  the  judgment  in  that  suit  Is  to  be 
held  to  be  final  In  determining  who  was  en- 
titled to  such  compensation.  It  is  sufficient 
to  say,  however,  In  response  to  this  conten- 
tion, that  tbe  plaintiff  herein  was  not  made  a 
party  to  tbe  action  commenced  by  the  Bast 
San  Mateo  Land  Company  against  the  South* 
em  Pacific  Company  to  recover  comprasatlon 
for  the  lands,  premises,  and  rights  of  way 
appropriated  and  being  used  by  It,  and  which 
were  covered  by  this  ptalntUTs  mortgage 
then  in  course  of  foreclosure;  nor  was  said 
plaintiff  brought  Into  said  action  at  any  time 
prior  to  the  rendition  of  tbe  Judgment  there- 
in rendered  In  favor  of  Henry  Conlln,  suc- 
cessor in  Interest  of  the  original  plaiptlff  in 
that  action,  by  virtue  of  transfers  made  by  It 
of  Its  rights  of  action  after  said  suit  was 
begun. 

It  may  be  said  that  the  plaintiff  herein  could 
have  injected  herself  Into  that  action  aa  in- 
tervener therein,  and  thus  had  the  rights  and 
claims  which  she  here  asserts  determined 
therein.  Had  she  done  so,  It  cannot  be  ques- 
tioned that  the  trial -court  in  that  action 
would  have  been  bound  to  take  cognizance 
of  her  equitable  interest  In  said  railroad  par- 
cel of  land  by  virtue  of  ber  mortgage  Uiere- 
on,  and  bave  protected  tbat  interest  in  its 
I  Judgmrat  awarding  compensation  to  tbe  par- 
ties entitled  thereto  for  the  taking  and  use  of 
said  land  by  tbe  railroad  nnder  ttii  right  of 
embient  domain;  bat  the  plalnUff  was  not 
bound  to  inject  herself  into  that  case;  and, 
had  she  sought  to  do  so  at  any  time  prior  to 
tbe  sale  in  tbe  foreclosure  suit,  she  would 
doubtless  bave  been  met  with  tbe  propoeltion 
tliat  tbe  other  pro^wtiea  corwed  1^  ber  mor^ 
gage  would  suffice  to  pay  her  debt,  and  that 
she  mnst  exhaust  ha  roBedles  aa  to  tboaa 
before  she  could  claim  the  rii^t  to  any  part 
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ot  the  oompauaUoii  to  be  awarded  to  the 
plalndfl  therdn  In  ttie  aetloii  Institated  tqr 
bim. 

The  coniM  pumed  bf  tlie  plaintiff  herein, 
while  attmdant  with  certain  risks,  would 
seem  to  be  the  logical  and  wderly  coarse  to 
be  pursued  tty  her.  She  had  Instituted  her 
foredosure  suit  before  tb»  East  San  Mateo 
(jompan7«  her  Immediate  debtor,  began  its 
suit  for  oompesisation  against  tlie  railroad 
company.  She  pursued  that  foreclosure  suit 
to  its  termination  In  a  foredosure  sale^  with 
Qie  result  that,  <m  Novembar  24,  1917,  st^e 
became,  through  her  agent,  the  purchasa  of 
all  of  the  properties  upon  which  ber  mort- 
gage had  been  foredoeed,  including  the  rail- 
road parcel,  fOr  tbo  taking  of  whldi  by  the 
SouOiem  Pacific  Company  the  defendant 
her^n  was  stiU  prosecuting  bis  actitm  fOr 
compensatitm.  On  December  14»  1S17,  a  de- 
ficiency judgment  In  her  &Tor  was  docketed 
in  the  sura  of  $2S.088^.  On  December  2, 
1918,  a  commissioner's  deed  was  executed  to 
her  conveying,  among  other  propertlee,  the 
said  railroad  parcel,  which  deed,  under  well- 
known  rules  of  law,  related  back  to  the  date 
ot  her  mortgage,  and  rcAnvested  her  with  all 
of  Uie  light  to  and  Interest  in  the  said  parcel 
of  land  for  the  purdiase  money  of  which 
aald  mortgage  had  been  given.  Dickey  t. 
Gibson,  121  CaL  276,  08  Pac  701;  Beronlo  y. 
Ventura  County  Lumber  Co^  129  Cal.  232, 
■dl  Pac  958,  79  Am.  9t  Bep.  118;  People's 
Sav.  Bank  t.  Hodgdon,  64  Cat  9S,  27  Pac 
938.  In  the  meantime  the  defendaat's  ac- 
tion for  compensation  for  the  taking  and  use 
of  said  parcel  of  land  by  the  railroad  unAer 
Its  right  of  eminent  domain  was  still  pend- 
ing, and  was  not  finally  determined  upon  ap- 
peal so  as  to  become  a  final  Judgment  until 
the  denial  of  a  rehearing  by  the  Supreme 
Court  of  the  case  of  Oonlin  t.  Soutfaem  Pa- 
^Sc  COq  supra.  The  presoit  action  was  com- 
menced on  May  19,  1919. 

In  thus  proceeding  to  a  foreclosure  uid 
iMle  under  her  mortgage,  and  to  the  issuance 
of  a  commlsBlimer's  deed  thereunder,  the 
jdalntlff  herein,  Emma  Rose,  had  reinvested 
herself  with  the  ownersh^  of  this  particular 
portion  of  the  properties  mortgaged  to  her, 
and  had  also  procured  a  deficient?  Jodgmrat 
for  the  sum  still  remaining  due  and  payable 
upon  said  mortgage.  In  so  doing  she  was 
apparoitly  following  to  its  logical  oonduslon 
the  procedure  intimated,  if  not  expressly  de- 
dded.  In  the  case  of  Reed  Orchard  Go.  t. 
Superior  Court,  19  Cal.  App.  648,  665,  128 
Pac.  9, 18,  wherein  the  appellate  court,  quot- 
ing from  the  case  of  Matter  of  Morris  Ave- 
nue, 118  App.  Div.  121,  103  N.  Y.  Sap^  182, 
said: 

"The  question  as  to  the  ilght  of  an  award  be- 
tween a  mortgagee  and  the  owner  of  the  equity 
has  arisen  tn  several  cases  and  the  rule  seems  [ 
to  be  well  established  that,  where  a  mortgage  1 
has  been  given  upon  proper^  prior  to  the  I 


taking  of  a  portion  Uiereof  by  the  dty,  it 
upon  a  foredosnre  and  sale  after  the  taUng 
by  -the  city,  the  amonnt  realized  is  insnffident 
to  meet  the  mortgage  debt,  the  lien  of  the 
mortgage  woald  extend  to  and  embrace  so  mnA 
of  the  damages  awarded  as  should  be  needed 
to  make  good  the  defideney.** 

We  are  satlsfled  from  the  foregoing  facts 
and  cases  that  the  plaintiff  herein  was  aitl- 
tled  to  commence  and  maintain  this  action 
for  the  purpose  of  having  It  determined  that 
she  was  equitably  entitled  to  the  benefits  of 
the  judgroeut  obtained  by  thi  defendant 
Henry  Conlln  herein  against  the  railroad 
company. 

[B]  It  may  be  proper  at  this  point  to  refer 
briefly  to  certain  further  contentions  urged 
by  the  appellant  herein.  Among  these  is  the 
contention  that  the  railroad  company,  by 
virtue  of  Its  occupation  and  use  of  the  pared 
of  land  In  question  for  the  permanent  and 
quasi  public  uses  and  purposes  of  a  railroad 
right  of  way,  had  thereby  acquired,  long 
prior  to  the  date  of  the  acquisition  of  any 
Interest  In  said  premises  by  Emma  Rose,  and 
therefore  long  prior  to  the  conveyance  by  her 
to  the  predecessor  to  the  defendant  herein  of 
said  railroad  pared,  and  of  its  mortgage 
back  to  her,  a  permanent  title  or  permanent 
right  of  occupancy  of  said  parcel  <tf  land 
which  was  paramount  and  superior  to  ber 
said  conveyance  and  mortgage,  and  hence 
was  not  covered  thereby ;  and  that,  this  be- 
ing so,  the  plaintiff  herein  could  not  have  ac* 
quired  any  right  to  share  in  the  benefits  <rf 
the  judgment  obtained  by  the  def«idant  h»»- 
in  against  the  railroad  throng  the  foredo- 
sure of  said  morigage  and  sale  to  her  o£  said 
■mortgaged  premises.  We  percdve  no  merit 
In  this  contention.  It  was  made  by  the  rall- 
road  company  in  the  action  for  comp^sation, 
and  was  therein  opposed  by  the  defendant 
herein ;  and  it  was  therein  derided  that  the 
rights  of  the  ndlroad  company  with  refer- 
ence to  occupation  and  use  of  the  premises  In 
question  were  referable  to  the  term  of  yeftra 
tmder  which  it  had  entered  into  possession  of 
the  seme,  and  were  altogether  bounded  by 
the  words  of  the  grant  of  said  term.  The 
appellant  herein  Is  therefore  in  no  posltltm 
to  assert  the  exlstmce  in  the  railroad  com- 
pany of  a  paramount  right  ^to  Uie  use,  occu- 
pation, and  maintenance  of'  its  ri^t  of  way 
over  said  railroad  pared,  since  its  existence 
would  have  sufficed  to  have  defeated  bis  own 
right  of  recovery  in  the  compensation  suit. 

[6]  We  also  find  no  merit  In  the  defend- 
ant's plea  of  the  statute  of  limitations.  The 
right  of  the  plaintiff  to  commence  and  main- 
tain the  present  action  against  said  defend- 
ant arose  when  there  was  a  res  to  whldi  the 
remedy  sought  therein  could  be  applied,  in 
the  form  of  a  final  Judgment  in  the  defend- 
ant's favor  for  compensation  against  tlie 
railroad  company. 

We  do  not  deem  the  other  points  urfeA  by 
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ttie  appellant  of  enHtdoit  merit  to  noolre 
dlBcusalon  In  detail. 
jodgmeDt  afflrmed. 


We  eoarar: 
OAK,  J. 


WA8TII,  P.  KEBHI- 


<52  CbI.  App.  7M) 

ROSE  at       V.  CONLIN 


et  al.  (Civ.  3558.) 


(District  Court  of  Appeal.  IHrat  District,  Divl* 
BiOD  1.  Galifomla.  April  18.  1921.  Hearing 
Denied       Supreme  Oourt  Jnne  9;  1921.) 

Appeal  from  Superior  Ooort.  8aa  Mateo 
Oountr;  Geo.  B.  Buck,  Judge. 

Action  by  Bmina  Bofle  and  othere  agaiiut 
HoiiT  OMilin  and  others.  Judgment  for  plaln- 
tilTs.  and  the  named  defendant  appeala.  Af- 
firmed. 

Charles  W.  Cobb  and  Henrj  Conlln,  both  of 
San  Francisco  (B.  C.  Chapman,  of  San  Fran- 
dsco,  of  counsel),  for  appellant. 

Garret  W.  HcBnemey,  of  San  Frandaco,  for 
ce^radenta, 

PBB  CDBTAM.  Upon  the  anthority  of  Bose 
Conlln  (No.  8760)  198  Fae.  608,  this  day 
dedded  1^  kUa  court,  the  order  la  allrmed. 


(53  CaJ.  App.  ns> 

ROSE  el  al.  V.  CONLIN  at  A  (Civ.  8550.) 

(District  Court  of  Appeal,  First  District,  Diri- 
aion  1,  California.  April  18,  1921.  Hearing 
Denied  hf  Supreme  Court  June  9, 1921.) 

Appeal  from  Superior  Coort,  Ban  Mateo 
Gonntj;  Geo.  H.  Buck,  Judge. 

Action  hj  Bmma  Boee  and  othera  against 
Henry  Oonlln  and  others.  Judgment  for  plain- 
tUTa,  and  named  defendant  appeals.  Affirmed. 

Charles  W.  Cobb  and  Henry  ConUn,  both 
at  San  Francisco  (E.  0.  Cbapman,  of  San 
Frandaco,  of  counsel),  for  appellant. 

Garret  W.  UcBnenur,  of  San  BVandscot 
lor  respondents. 

PER  CURIAM.  Upon  the  authority  of  Bose 
T.  C!onUn  (No.  S76(^  198  Pac  663.  this  day  de- 
cided ti^  this  court,  the  order  Is  affirmed. 


(U  Cal.  App.  SH) 

FINN  V.  DIAMOND  LAUNDRY  CO. 
(Civ.  3298.) 

(District  Court  of  Appeal,  Second  District,  Di- 
Tiaion  1,  California.   April  16,  1921.) 

I.  Moebaalcs'  iieas  «3>277(5)  —  Variance  be- 
twaea  aotioe  of  Use  and  oomplaiet  held  fatal. 
In  an  action  to  enforce  a  mechanic's  lien 
for  plumbing  done  for  a  laundry  company,  where 
the  notice  of  lien  recited  one  contract  and  the 
complaint  was  based  upon  an  entirely  different 


contract,  the  Tsrianco  waa  fatal  In  irtew  of  Oode 

Civ.  Proc  i  1187. 

2.  MeobaelQS'  Haas  «=»277(5)  —  No  recovery 
for  extra  work  where  such  worit  eovered  by 
speclllo  oofltraot  reolted  la  aotioe  of  ilea. 
In  an  action  to  enforce  a  mechanic's  lien  for 
plnmbing  done  for  a  laundry  company,  where 
the  notice  of  lien  redted  an  agreement  to  pay 
plaintiff  $600  for  aoperintending  the  work,  and 
the  complaint  alleged  that  the  identical  work 
which  plaintiff  was  to  superintend  constituted 
extra  plumbing  work,  for  which  19  per  cent 
of  the  actual  cost  should  be  paid  as  compensa- 
tion, there  oouM  be  no  recovery  as  for  extra 
woriL 

8.  Meohaaloa'  Haas  «»279-Clalaiaat  has  bar- 
dea  ef  Mtabllsblai  right  to  raoever  for  extra 
wartu 

To  recover  tot  extra  wnk  In  a  proceeding 
to  enforce  a  mechanic's  lien,  the  burden  of 
■bowing  that  the  work  ns  In  fact  otra  warit 
Add  to  be  Bvon  platntiff. 

Appeal  from  Superior  Oonrt,  Loa  Anff'^w 
County ;  Charlea  Weilbom,  Judge. 

Action  by  R.  J.  Finn  against  Diamond 
Laondry  Company,  to  enforce  a  mechanic's 
Uen.  Judgment  for  plaintiff,  and  defendant 
appeals.  Beversed. 

Ward  Cbapman  and  L.  M.  dUMpnun,  baOi 
of  Lob  Angeles,  for  appellant 

Bicksler,  Smith  A  Parke,  of  Los  Angeles, 
for  respondent 

SHAW*  J.  In  an  actl<m  to  foredoae  a  me- 
chanic'a  Uen,  plalntlfl  bad  judgment,  from 
wblcb  defendant  baa  appealed. 

The  notice  of  Uen  tiled  sets  forth  two  sepa- 
rate and  distinct  cmtracts  under  and  in  a<^ 
cordance  with  which  plaintiff,  as  therein  stat- 
ed, performed  work  and  labor  In  anperlntend- 
Ing  the  instaUaUon  of  plnmbing  flztures 
in  a  building  whldi  defaidant,  as  owner,  was 
constructing. 

By  the  complaint  eacb  of  these  contracts  la 
made  the  subject  of  a  a^arate  cause  of  ac- 
tion. In  the  first  count  thereof  it  la  aUegad 
that  defendant,  tbrougb  Its  duly  authorised 
agent,  made  a  contract  with  plalntlfl  to  sn* 
perintend  the  installation  of  all  "rough 
plumbing  and  plumbing  proper  In  the  build- 
ing of  the  defendant  *  ■  *  at  all  times 
during  its  construction  and  until  its  comple- 
tion," which  "said  plumbing  is  and  shall  be 
known  and  referred  to  herein  as  the  original 
contract  work ;"  that  the  building  Is  a  laun- 
dry building,  and,  In  addition  to  the  plumb- 
ing and  pipe  fitting  aforesaid  (that  Is,  "rough 
plumbing  and  plumbing  proper"),  has  installed 
in  it  plumbing  fixtures,  supply  and  waste 
pipes ;  system  of  piping  to  and  from  laundry 
machinery  for  hot  and  cold  water ;  for  treat- 
ed and  untreated  water;  high  and  low  pres- 
sure steam  lines;  gas,  oil,  and  compressed 
air  lines;  a  vacuum  cleaning  system,  and  a 
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sprinkler  system,  all  of  wMcb  wu  to  be  pat 
in  and  was  actually  put  in  and  Installed  la 
said  building  of  defeudant,  aad  used  by  It  as 
and  for  a  laundry;  that  defendant  promised, 
undertook,  and  agreed  to  pay  plalntliT  for 
said  work  as  superintendent  of  tlie  installa- 
tion of  said  plumbing  proper  as  aforesaid 
only,  being  the  orlgiual  contract  work  in  the 
aforesaid  building,  the  sum  of  $600,  $S75  of 
which  it  has  paid. 

The  contract,  as  stated  in  the  notice  of  lien, 
and  upon  which  the  cause  of  action  la  based, 
is  as  follows:  That  defendant,  as  owner, 
was  engaged  in  constructing  a  building  for 
use  as  a  laundry  and,  acting  through  one 
Joseph  H.  Smailes.  as  its  duly  authorized 
agent,  employed  plaintiff — 

"as  Buperintendent  of  pIumblD?,  baviDg  com- 
plete and  entire  charge  of  ail  plumbing  and  pipe 
fitting  in  the  building  at  the  aforesaid  site,  at 
all  times  during  its  construction  and  until  its 
completion;  that  said  work  consisted  of  the 
installation  of  plumbing  fixtures,  supply  and 
waste  pipes,  very  complicated  and  special  sys- 
tems of  piping  to  and  from  laundry  machinery 
for  hoc  and  cold  water,  treated  and  untreated 
water,  high  and  low  pressure  steam  lines,  gas, 
oil,  and  compressed  air  Hoes,  vacuum  cleauing 
system,  and  sprinkler  system,  all  in  said  build- 
ing. That  said  contract  of  employment  was  en- 
tered into  on  or  atraut  August  23,  1910,  and 
for  which  said  work  and  labor  as  aforesaid  the 
said  •  •  *  Joseph  H.  Smailes  contracted 
and  agreed  to  pay  the  undersigned  at  the  time 
of  the  completion  of  said  building  the  sum  of 
six  hundred  dollars  {$000)  for  original  contract 
work  as  set  forth  above,  on  which  said  price 
the  sum  of  five  hundred  and  seTcnty-fiT*  dollars 
(«f)T5)  has  been  paid.*' 

It  thus  appears  that,  after  stating  that  he 
was  to  have  charge  of  all  the  plumbing  and 
pipe  fitting,  the  nature  and  character  of  which 
is  set  out  with  great  particularity  and  detail 
plaintiff  avers  tliat,  for  superintending  the  in- 
stallation of  all  of  the  work  set  forth  above 
(which  Is  all  of  that  specifically  described  in 
the  notice  of  lien),  be  was  to  be  paid  $600.  But 
this  is  not  the  contract  declared  upon  in  the 
complaint,  which  alleges  the  work  was  done 
under  and  pursuant  to  another  and  entirely 
different  contract,  to  wit:  One  for  superin- 
tending the  installation  of  all  "rough  plumb- 
ing and  plumbing  prefer"  In  the  building. 
Certainly  the  plumbing  described  in  the  no- 
tice of  lien  could  not  be  deemed  rough  plumb- 
ing. However,  conceding  such  interpretation 
such  fact  could  not  avail  plaintiff  herein,  for 
the  reason  that,  whatever  its  character,  he, 
as  appears  from  the  notice  of  lien,  was  to 
superintend  the  installation  of  all  that  so 
particularly  described,  and  for  the  work  and 
labor  in  so  doing  he  was  to  receive  as  com- 
pensation the  sum  of  $600. 

[t]  Conceding,  as  found  by  the  court,  that 
the  evidence  established  the  existence  of  the 
contract  set  forth  in  the  complaint,  and  that 
plaintiff  performed  the  work  thereunder,  tben 
it  follows  that  the  notice  of  lien  filed  was 


tmtme;  and,  since  no  dafan  of  Uen  upon  flu 
contract  set  forth  In  the  oom^aint  wu  met 
filed,  tbore  could  be  no  lien  upon  wbldi  to 
base  the  action.  In  other  wcmiIs,  th«re  was 
a  fatal  variance  between  tbe  complaint  and 
the  notice  of  lien  apon  which  the  action  was 
founded.  Reed  t.  Norton,  90  CaL  690.  26  Pac. 
767,  27  Pac  426;  Wagner  v.  Hansen.  103  CaL 
KM,  37  Pac.  195.  In  discussing  tbe  require- 
ments ot  aecUon  1187  of  tbe  Code  of  <MvU 
Procedure,  providing  for  notice  and  dalm  of 
lien,  the  court  In  the  last-cited  case  said : 

"The  purpose  of  tbe  record  and  statement 
must  be  to  inform  the  owner,  in  case  of  a  eon- 
tractor  and  laborers  rendering  service  under 
such  contract,  as  to  tbe  extent  and  nature  of  a 
lienor's  claim,  to  facilitate  investigation  as  to 
its  merits.  *  *  *  In  all  essential  particulars 
it  [the  statement]  must  be  true." 

The  statement  of  lien  filed  by  plaintiff  was 
not  calculated  to  Inform  defendant  as  to  the 
nature  of  the  claim  and  contract  which  he 
asserted  in  his  complaint  Tbe  language  used 
therein  Imported  a  contract  made  between 
plaintiff  and  defendants  agent  under  which 
the  former  was  to  receive  $600  for  superin- 
tending ail  of  the  plumbing  specifically  de- 
scribed in  the  notice  of  lien.  See  Santa  Mon- 
ica, etc.,  Ca  V.  Hege,  119  Oal.  377,  51  Pat 
555,  to  the  effect  that,  where  tbe  proof  shows 
the  contract  set  forth  in  the  notice  of  lien  to 
be  imtrue,  It  la  fatal  to  the  asserted  Uou 

In  tbe  second  count  of  the  complaint  It  la 
alleged  that  defendant  promised  and  agreed 
to  pay  [Hatntlff  for  tbe  labor  of  superintend- 
ing tbe  installation  of  extra  plumbing  work 
the  sum  of  10  per  cent  ot  tbe  acttuU  cost 
thereof,  which  extra  work  conaiated  of  all 
plumbing  work  of  every  kind  or  description 
other  than  tbat  wblcb  plaintiff  designates 
as  original  contract  work,  which  extra  plumb- 
ing  work  Is  desorllMd  in  the  complaint  as  fM- 
lows: 

"AH  plumbing  fixtures;   supply  aad  waste 

pipes;  all  systems  of  piping  to  and  from  laun- 
dry machinery  for  hot  and  cold  water;  treated 
and  untreated  water;  high  and  low  pressnre 
steam  lines;  gas,  oil,  and  compressed  air  IIdcb; 
a  vacuum  cleaning  system;  and  a  sprinkler  srs- 
tem,  and  all  laundry  piping;  *  •  •  and  which 
said  extra  plumbing  work  was  not  set  forth  in 
tbe  original  plans  and  specifications,  which  weie 
incomplete,  for  the  purpose  of  matdng  use  of 
said  buOding  as  a  laundry;  •  •  •  that  the 
total  cost  of  said  extra  piumUng  and  laaadry 
piping  waa  and  to  the  sum  of  $18328.30;"  10 
per  cent  of  which,  due  to  plaintiff*  is  the  sum 
of  $1,882.82. 

The  contract  upon  which  this  cause  of  ac- 
tion is  based,  as  stated  in  the  notice  of  Uen, 
Is  that  defendant  "further  contracted  and 
agreed  to  and  with  the  onderslgned,  B.  J- 
Finn,  to  pay  him  ♦  •  ♦  the  sum  of  10  per 
cent,  of  the  actual  cost  of  all  extra  plumbing 
work  of  every  kind  and  description,  laundry 
piping,  etc.,  aa  necessary  to  complete  said 
building,  which  said  'extra  work"  was  not  «t 
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'forth  In  tbe  original  plans  and  spedflcaUons, 
whldi  were  Incomplete,"  and  tliat  the  total 
cost  thereof  was  $20,493.06. 

[2]  It  Is  apparent  that  tbe  work  wblch 
I^alntlir  in  this  count  described  as  extra 
work  Is  Identically  the  same,  in  part  at  least, 
as  that  comprised  In  the  work  which,  as 
shown  by  the  contract  set  forth  in  tbe  no- 
tice of  lioi,  be,  as  we  have  hereinbefore  held, 
agreed  to  perform  for  tbe  $600;  and,liaice,  to 
the  extent  that  It  was  tbe  same,  be  eoold  not 
recover  therefor  as  extra  work. 

(3]  Moreover,  tf  any  part  thereof  was 
work  not  called  for  by  the  "original  plans 
and  specifications,  whldi  were  Incomplete," 
the  burden  of  sbowli^  such  fact  devolved 
upon  plaintiff.  Upon  this  point  no  attempt 
was  made  to  s^regate  tbe  extras  from  what 
plaintiff  terms  tbe  original  contract  work. 
On  the  contrary,  counsel  for  reepondait  says 
that  it  was,  as  stated  by  plaintiff,  impossible 
to  do  60.  Hence  the  court  was  left  to  mere 
conjecture  as  to  the  character,  extent,  and 
cost,  both  as  to  the  work  done  under  tbe  origi- 
nal ccmtract  and  that  constituting  utras. 
Platntltrs  theory,  in  support  of  which  some 
meager  evidence  was  introduced,  that  be  was 
to  recdve  $600  for  work  to  the  extent  of 
$6,850,  and  10  per  cent  of  tbe  cost  of  all 
work  over  that  amount,  is  not  only  Incon* 
sis  tent  with  the  ctmtracts  set  forth  In  the 
notice  of  lien,  but  likewise  InconsUtoit  with 
the  auctions  of  the  onnptaint 

The  judgment  Is  reversed. 

-W*  Goneor:  GONBEZ.  P.  J.;  JAUBS,  J. 


(SS  CAl.  App.  274) 

Ex  parte  BRACKLIS.   (Cr.  559.) 

(INstiiCt  Court  of  Appeal,  Third  T>lBtrict;  OkI- 
ffomia.  April  15>  1921.) 

I.  Jary  i|>-jj4  Jaiy  i«  a  faloay  oase  mast  eoa- 
•lat  ef  12  mm. 

A  Jary  in  a  felony  case  most  consist  of  12 
men,  and  a  defendant  on  trial  cannot  waive  his 
right  to  BQch  a  Jury;  the  right  secnred  by  the 
Constitution  being  the  ri^t  as  It  was  known  at 
common  law. 


2.  Jury  «=»l27-^toeBS«<  nnst  depend  apos  ex- 
amlnatlea  of  Jartin  to  acquaint  ssif  with  qsal- 
MbcatfOBt. 

A  party  on  trial  must  depend  upon  an  ex- 
amination of  the  jurors  on  voir  dire  to  acquaint 
himaelf  with  their  qualificatioDB,  and  he  cannot 
go  ahead  and  take  tbe  chance  of  a  favorable 
verdict  and  then  raise  the  point  after  verdict 
that  a  juror  was  not  qualified. 

3.  Jury  9=>I42— Aceosed  held  not  estitied  to 
dltcharge  by  reason  of  decrepit  Juror. 

While  a  defendant  msy  not  waive  a  consti- 
tutional jury  of  12  persons,  he  can,  by  acquies- 
cence or  by  silence,  waive  the  qualificatioos  of 
any  jurors,  and  after  a  verdict  an  accused  cao< 


BRACKUS  669 
P.) 

not  for  the  first  time  claim  that  there  were 
only  11  jorors,  in  that  one  of  the  12  was  not  in 
possession  of  his  natural  fwnilties  by  reason  of 

decrepitude. 

4.  Habeas  corpus  «=>3— Person  having  ample 
remedy  In  court  below  not  entitled  to. 

Habeas  corpus  was  not  proper  remedy  to 
obtain  release  by  one  claiming  that  judgment 
was  void  because  one  juror  was  not  fn  posses- 
sion of  his  natural  faculties  by  reason  of  de- 
crepitude, since  accused  had  an  ample  remedy 
in  the  court  below  by  a  motion  on  a  proper 
showing  to  set  aside  the  judgment. 

5.  Hsbeos  oorpos  «=s>30(  I  )-^IIeged  error  mast 
render  Judgment  ntterly  void. 

Unless  alleged  error  is  so  great  thnt  It  ren- 
ders the  judgment  utterly  void.  It  cannot  be 
raised  by  habeas  corpus,  as  a  writ  of  babeas 
corpus  cannot  be  converted  into  a  writ  <^  er- 
ror. 

AppUcstlon  by  A.  P.  Bracklls  for  writ  of 
babeas  corpus  to  be  directed  to  tbe  sheriff  of 
Sacramento  county  to  secure  his  release. 
Writ  dismissed. 

0.  B.  Harris  and  A.  B.  Reynolds,  both  of 
Sacramento,  for  petitioner. 

U,  S.  Webb,  Atty.  Gen.,  O.  Chas.  Jonea, 
Deputy  Atty.  Gen.,  and  Hugb  B.  BradfonI, 
DIst  Atty,,  and  Thomas  A.  Farrell,  Asst 
DisL  Atty.,  both  of  Sacromrato.  tax  re- 
spondent. 

PRBWiiriT,  Presiding  Judge  pro  tern,  nie 
petitioner  was  charged  with  tbe  ccmiralsslon 
of  a  felony.  He  was  owvlcted  thereof  hf  a 
jury  of  12  men.  He  sets  out  in  lila  petition 
that  (me  of  these  jurors  was  not  a  competent 
juror,  in  that  be  was  not  In  possesidon  of  his 
natural  faculties,  and  was  so  decrepit  that  he 
was  unable  to  comprehend  tba  nature  or 
diaractar  of  the  charge  upon  wbicb  the  ssid 
A.  P.  Bratitlts  was  being  tried,  and  was  un- 
able to  comprehend  the  nature  and  effect  of 
the  testlraouy  adduced  during  tbe  trial.  He 
argues  from  this  that  the  jury  consisted  of 
but  11  men,  and  that  he  was  therefore  de- 
prived of  bis  constitutional  riglrt  of  trial 
jury. 

[1]  1.  It  may  be  conceded  that  a  Jury  In  a 
felony  case  must  consist  of  12  men,  and  that 
a  defendant  on  trial  cannot  waive  bis  right  to 
Huch  a  jury.  The  right  secured  by  the  Con- 
stitution Is  the  right  as  It  was  known  at 
common  law.  People  v.  Powell,  87  Cal.  340, 
25  Pac.  481,  11  L.  H.  A.  75;  Matter  of  O'Con- 
nor, 29  Cal.  App.  225.  155  Pac.  115.  At  com- 
mon law  as  well  as  under  the  constitutional 
provision,  a  jury  in  a  felony  case  must  con- 
sist of  12. 

[2]  2.  It  is  a  general  doctrine  In  this  state 
that  a  party  on  trial  must  depend  upon  his 
examination  of  tbe  Jurors  on  voir  dire  to 
acquaint  himself  with  their  qualifications, 
and  that  he  canuot  go  ahead  and  take  the 
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cbancw  of  a  tavonhle  rtrdUt  and  then  ralM 
the  point  after  verdict.  TtOa  rale  la  so 
pronounced  that  he  cannot  eren  raise  the 
point  for  the  first  time  on  motion  for  a  new 
trial  or  oa  appeal.  Still  less  can  tt  be  raised 
<Hi  habeaa  corpus,  where  only  Jurisdictional 
matters  may  be  Inquired  Into. 

'*It  appears  by  the  affidavit  on  motion  for  a 
new  trial  that  one  Dahl,  a  jnror  wbo  sat  In 
the  case,  was  not  a  dtizen  of  the  United  States, 
and  this  fact  Is  relied  apon  for  a  new  triaL 
After  a  verdict  is  rendered  it  is  too  late  to  raise 
for  the  first  time  the  Question  now  presented. 
*  *  *  Counsel  admit  the  soundness  of  this 
doctrine  as  a  general  proposition,  but  InsiBt  that 
the  present  case  Is  an  exception  to  the  rule. 
The  general  doctrine  Is  based  upon  the  propo- 
rtion that  the  objection  comes  too  late,  inas* 
mnch  as  counsel  should  examine  the  juror  as 
to  his  general  qualifications  In  the  first  in- 
stance." Peo^  V.  Bvans,  121  CsL  200,  68  Pac. 
lOSM. 

In  another  case  the  defmdant,  on  motion 
for  a  new  trial,  offered  to  show  that  <me  of 
the  Jurors  was  a  nonresident  The  court 
overruled  the  point  by  saying: 

"The  objection  to  the  juror  went  to  his  com- 
petency, and  had  it  been  timely  made,  full  op- 
portnnit;  for  which  was  given  defendant  before 
the  jury  was  sworn,  should  have  beeo  sustain- 
ed. It  was  too  late  to  raise  the  objection  aft- 
er the  trial.**  People  v.  McTarlsne,  138  CsL 
481.  171  Pac.  668*  72  Pac.  4S,  61  L.  a  A.  24S. 

"An  objection  to  a  juror  must  be  taken  before 
ha  is  swran  to  try  the  cause."  People  v.  Bor- 
en,  ISO  OaL  210.  72  Pac  80a 

In  People  v.  Henderson.  28  Oat  465.  ono 
(tand  Jnrw  was  not  a  dtlsen  and  another 
waa  not  a  taxpayer.  The  conrt  said: 

'^e  defendant  •  *  *  examined  such  jn- 
rors  as  he  saw  fit  as  to  their  qualifieattoaa,  and 
exercised  his  right  of  challenge.  No  objection 
was  made  to  either  of  these  two  jurors,  nor  did 
defendant  question  them  apon  the  points  refer- 
red to.  Conceding  the  point  to  be  otherwise 
good,  under  these  circumstances  the  objection 
came  too  late,  when  taken  for  the  flret  time 
after  indictment  found.  The  objection  should 
have  been  made  by  challenge  at  tlie  time  of  the 
Impaneling  of  the  jury." 

"The  objection  that  one  of  the  jurors  was  an 
alien  could  not  be  taken  for  the  first  time  apon 
the  motion  for  a  new  trial.  The  defeudanta 
might  have  examined  him  apon  the  subject,  and 
exercised  their  right  of  challenge  before  be  was 
sworn,  but  having  failed  to  do  this,  tbey  must 
suffer  the  consequences  of  their  own  neglect." 
People  T.  Chung  lit,  17  Cal.  820l 

It  would  be  as  Impracticable  as  it  la  un- 
necessary to  attempt  to  quote  from  the  large 
numb^  of  California  cases  an>roTing  the 
foregoing  doctrine. 

3.  The  petitioner,  however,  insists  that  the 
disqualification  of  this  juror  was  one  that 
went  to  his  entire  capacity  to  act  at  all; 
that.  In  effect,  he  was  not  a  juror.  The  de- 
scr^tlim  of  his  infirmity  as  contained  In  the 


petition  is  not  very  fun  or  sattsfactory.  but 
it  may  readily  be  deduced  Oierefrom  that  a» 
allied  Infirmity  was  the  decrepitude  of  age 
or  illnesa.  The  petition  contains  no  sugges- 
tion of  insanity  or  any  sudden  physical  or 
mental  stroke  that  overwhelmed  his  facaltles. 
The  infirmltiea  arising  from  old  age  are  nsnal- 
ly  so  apparent  that  a  party  could  not  be  ex- 
cased  from  observing  them  and  qoestlonins 
the  Juror  concwnlng  them.  A  case  migtit  be 
imagined  where  an  adroit  person  cunningly 
Insane  mi^t  deceive  the  court  and  connsd, 
but,  if  so.  we  have  no  erldmea  cC  sndi  a 
condition  in  tbla  case, 

[t]  "What  may  be  tiie  rule  in  a  case  whecs 
a  juror  becomes  insane  during  the  pn^ress  of 
the  trial,  or  where  he  successfully  conceals 
his  insanity  from  counsel  until  after  the  trial. 
It  would  tie  idle  to  Inquire.  In  this  easei 
there  ta  no  eomidaint  tiiat  the  Juror  was  In- 
sane. It  is  charged  only  that  be  was  not 
In  posseadon  of  his  natural  facalties  by 
reason  of  decrepitude.  While  a  defendant 
may  not  waive  a  constitutional  Jury  of  12 
persons,  it  seems  that  hs  can.  by  acqnleacenee 
or  by  silence,  waive  the  qualifications  of  any 
Juror.  Bepedally  is  this  so  In  a  case  where 
the  infirmity  arises  from  the  decreptitnde  of 
the  Juror.  The  authorities  are  dear  that  a 
party  cannot  sit  Idly  by  and  take  the  diances 
of  a  favorable  verdict,  and  then  afto-  ver^ 
diet  raise  a  point  which  be  should  have  rais- 
ed before  the  juror  was  sworn.  The  very 
puipose  of  the  voir  dire  examination  as  to 
general  qualifications  Is  to  ascertain  whether 
or  not  the  Juror  Is  a  fit  person  to  serre  in 
that  capacity  at  alL  Having  failed  wben  be 
could  and  should  have  acted,  the  petitloiMr 
waived  such  limited  disqualification  as  may 
have  existed. 

4.  Petitioner  ha«  not  Aown  tlmt  be  was 
not  amre  of  hla  envied  Inflrndty  during  tbe 
trial.  We  have  shewn  by  tbe  fcwegolng  au- 
thorities that  It  Is  quite  necessary,  in  wder 
to  be  heard  on  this  point  at  all.  that  he 
should  show  that  he  was  unaware  of  the 
objection  to  the  Juror  in  time  to  make  sea- 
sonable o1de<ti(m  to  him. 

[4. 1]  Su  But  petitioner  Is  not  seeking  tlia 
proper  remedy.  There  was,  at  most,  no  sucfa 
wide  departure  ^m  the  established  forms 
of  procedure  as  to  raider  the  wbole  Judgment 
void.  He  had  an  amide  remedy  In  the  court 
below,  of  wbitdi  remedy  be  diould  have  avail- 
ed himself.  He  should  have  moved  the 
conrt  on  a  proper  showing  ta  set  aside 
Judgment.  This  method  <tf  {wocedare  Is 
sustained  in  the  case  of  People  t.  Fens,  t 
CaL  App.  265.  98  Fac.  870j  This  i^meedtBg 
Is  in  tiie  nature  of  a  writ  of  error  coram 
noUs,  and,  while  not  such  In  form,  It  an- 
swers the  same  purpose;.  People  v.  Silver, 
154  Cal.  656,  98  Pac.  543. 

Unless  this  alleged  error  Is  so  great  ttaat 
it  renders  the  Judgment  utterly  void,  it  can- 
not be  reached  bj  habeaa  coipiis,  fv  tt  Ss 
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well  settled  ttiat  the  writ  of  habeas  corpus 
caonot  be  converted  Into  a  writ  of  error. 

"To  gmit  thii,  however,  would  be  to  wrest 
the  writ  of  habeas  corpus  from  its  primary  pur- 
pose and  to  give  it  an  operation  that  Is  not  con- 
templated by  tbe  law.  Its  fonction  is  to  deter- 
mbk«  the  legality  of  one's  detentira  by  an  In- 
quiry into  the  question  of  Jurisdiction  and  the 
TSlidity  of  the  process  upon  its  face,  and  wheth- 
er anything  has  transpired  since  It  was  issued 
to  render  it  Invalid.  It  is  not  designed  to  retry 
issoes  of  fact  or  to  answer  the  purpose  of  an 
Kfpti,"  In  to  T—nardhio,  9  OaL  App.  690; 
lOOPa&TOa. 

Hie  writ  la  A\mAnmA,  a|id  tbe  petitioner 
nmanded. 

Wftooncnr:  BT7BMBIT.J;  HART,  J. 


<U  CaL  App.  237} 

STEPP  et  aL  V.  WILLIAMS  et  tL 

(Civ.  2230.) 

(DteCrict  Oourt  of  Appeal.  Tbird  District,  OaU- 
fomla.  April  14,  1921.) 

I.  Watan  aid  water  oourses  «=»I52(8)— EvU 
denoa  held  to  sasttin  a  Undlao  of  as  appro- 
prlatloa  Iqr  plalattfrs*  predeoMeor. 

In  an  action  to  quiet  title  to  water  of  a 
qtring.  evidence  Add  sufficient  to  establidi  aa 
appropriation  by  plaintiffs'  predecessor. 

^  Waters  and  water  oourses  «»130— No  uso- 
fred  eaa  be  acfolred  In  waste  waters. 
Waste  waters  from  the  ditch  of  en  irriga- 
tion district  are  of  a  vagrant  and  fugitive  char- 
aeter;  ae  long  aa  they  are  not  ctmtroUed  by  tbe 
owner  of  the  dttdi  from  iriileb  they  escaped 
they  are  subject  to  appropriation  and  lise  by 
others,  bat  no  usufruct  can  be  acquired  therein. 

8.  Fnuids,  statnte  of  «=»72(f)— The  right  la 
water  Is  "real  property^  wttkla  the  statute. 
Water,  being  a  part  and  parcel  of  the  land 
te  which  ft  is  appurtenant.  Is  "real  property." 
and  a  conveyance  or  agreement  to  convey  such 
an  interest  ia  wftbln  Code  Civ.  Proe.  |  1971, 
and  sectfam  1974^  snbd.  5,  and  moat  be  in  writ- 
ing. 

[Bd.  Note.— For  other  definitions,  see  Words 
anid  Phrases,  First  and  Second  Series,  Real 
ftoperty.] 

4.  Frande,  atatute  of  «=>I58(4)— EvMeeee  held 
te  show  exsceted  parol  grant. 

In  pn  action  involving  the  right  to  water 
for  irrigation  purposes.  e:ridence  held  to  estab- 
lidi an  executed  parol  grant  to  plaintiff's  prede- 
cessor. • 

5.  Waters  and  water  oourses  ^I3ft— Rlparlaa 
right  oanaot  be  acquired  by  mere  no  aniets 
the  oaer  gives  cause  of  aotlon. 

As  a  general  proposition,  a  riparian  right 
cannot  be  acqoired  by  mere  use  or  lost  by 
disuse  nnless  there  is  such  an  invasion  of  the 
righto  of  the  party  againat  whom  titie  by  pre- 
aeriptioo  ia  dalmed  that  he  vrould  have  had  a 
ground  of  action  against  the  intmdw. 


6.  Waters  and  water  eeanes  «»I3»-Rlght 
te  watara  ef  spring  held  established  by  ad- 
verse naer. 

In  an  action  Involving  tbe  right  to  the  wa- 
ters of  a  spring,  plaintiffs  held  to  have  estab- 
lished adverse  title  aa  a  result  of -uer  by  their 
predecessor. 

7.  Frauds,  statnte  o1  «=»II9(2)— To  provent 
Manifest  lnJustlo%  eqntly  will  prevent  rell- 
anee  en  the  statute. 

Under  prindples  of  estoppd  to  ^event  a 
manifest  iniustice,  or.  In  other  words,  prevent 
acta  which  wonld  work  what  In  the  eyes  of 
equity  would  be  a  fraud  en  the  righto  of  an- 
other equity  win  ^event  laUanee  en  tbe  stat< 
nts. 

8.  Frauds,  statute  of  ^144— Partlat  heM  ce- 
tepped  from  denylno  the  mlMty  nf  paral 
grant  sf  waters. 

Where  defendants*  predeeesaor  made  a  pa- 
rol grant  of  the  waters  of  a  spring,  and  plain- 
tlffa'  predeeeasor,  acting  tiiereon,  eatabUahad 
an  irrigation  ditdi  at  the  azxMnae  of  approxi- 
mately ¥2.000  and  made  a  condderable  annual 
outioy  therefor,  defendants  are  equitably  «• 
topped  from  denying  the  validi^  of  the  parol 
grant,  though  it  was  subject  to  an  atta^  be- 
cause within  the  statute. 

9.  Waters  and  water  courses  «s>l52(M)— De- 
ores  adjudging  priorities  sufflclent. 

Where  tbe  court  found  that  the  flow  of  a 
spring  was  176  inches,  tliat  plaintiffs  were  en- 
titied  to  100  inches,  defendanto  being  entitied 
to  40  indies  reserved  by  Iheir  predecessor, 
the  decree  whidi  stated  that  plaintiffs  were  en- 
titied to  their  100  inches  is  not  defective,  be- 
canse  It  did  not  state  the  amount  to  which  the 
defendanto  were  entitied,  et& 

Appeal  from  Superior  Ooart,  Modoe  Oona- 
ty;  Olarenoe  A.  Baker,  Judge. 

Action  by  Brnma  S.  Stepp  and  anothor 
against  Judith  B.  WlUiamB,  individually,  and 
aa  executor  of  the  last  will  and  testament  of 
Chas.  W.  Williams,  deceased,  and  othwi 
From  a  Judgment  tor  {rtalntUCn^  defenduiti 
appeaL  Afflrmed. 

Jamison  A  Wylle,  of  Alturas.  and  O.  B.  Mc- 
Laughlin and  G.  P.  HcLaughUn,  both  of  Sac- 
ramento, for  appellants. 

D.  B.  RotmeCt,  of  Altuiaa»  for  ngpoadieatM. 

HART,  J.  Ibo  defendantn  oWn  certain 
lands  bi  Hodoc  cocmtyp  OaU  npim  irtilch 
there  la  a  sprlns.  tbe  waters  of  whldi  txm 
over  and  across  tbe  landa  of-  defendants; 
plaintiffs  .dalm  a  fonr-flfths  Interest  In  tbe 
spring  and  In  the  waters  flowing  tho^fnun 
undffl  an  alleged  oral  grant  from  Chaa  W. 
Williams,  deceased,  the  predecessor  In  in- 
terest of  defendants.  Plaintlffa  brought  this 
action  to  qnlet  tbdx  allied  title  to  the  vraters 
of  said  q^lng,  and  for  an  Injunctlmi  restrain- 
ing defendants  fnmi  interfering  with  the  said 
waters  claimed  by  plaintiffs.  Defoidants, 
Judith  B.  Williams,  both  In  ber  Indlvldnal 
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and  reprcBcntatlve  capacity,  and  Gary  Wil- 
liams, Answered  said  cwnplalnt.  d«iylng  the 
allegations  of  the  ctwai^aint  as  to  the  grant  of 
said  waters  of  said  spring,  and  by  way  of 
cross^mplalnt  all^^  the  ownership  of  said 
spring  and  the  lands  oa  whidi  tlie  same  Is  lo- 
cated, and  a  right  and  title  to  said  ^Hrtng  by 
reason  theretHf  and  \xy  reason  oC  their  ripa- 
rian rights,  and  by  prescription. 

The  court,  in  substance,  found  as  follows: 

The  spring,  the  right  to  the  waters  ct  which 
is  in  controversy  here.  Is  situated  on  the 
lands  of  the  defendants,  who,  as  to  said 
lands,  are  the  successors  in  Interest  (tf-one 
Charles  W.  Williams.  Continuously  from 
and  including  the  year  1882  to  the  time  of  his 
death  on  the  2Sth  day  of  February,  1918.  said 
Williams  was  fhe  owner  and  ia  the  occu- 
pancy of  the  land  on  whlt^h  the  spring  in  qne»> 
tion  Is  situated. 

In  the  year  1883.  Charles  W.  Wells,  who 
was  at  the  time  of  the  c(nnmencem«it  of  this 
action  deceased,  but  In  the  year  ]u8t  named 
the  husband  of-  Emma  S.  Stepp,  one  of  the 
plaintiffs  herein,  made  homestead  entry  of 
certain  land,  and  also  a  desert  land  entry  of 
certain  other  land,  and  after  due  proceedings 
received  a  patent  therefor  from  the  United 
States  government,  all  said  lands,  as  well  as 
the  plaintiffs'  land,  upon  wbidi  the  said 
spring  Is  located,  being  situate  in  Modoc 
county.  The  plaintiffs  are  the  successors  In 
interest  of  said  Wella  In  the  homestead  and 
desert  entries  above  mentioned.  The  said 
lands  of  plaintiffs  "are  all  of  a  dry.  barrel 
nature,  and  would  not  produce  crops  In  pay- 
ing quantities  without  artificial  irrigation, 
and  the  said  lands  would  be  of  little  or  no 
value  without  such  Irrigation,  and  at  the 
times  said  lands  were  entered  by  said  Charles 
W.  Welts  said  lands  were  of  this  diaracter, 
all  of  which  was  well  known  to  said  Charles 
W.  Wells;"  that  either  In  the  year  of  1882  or 
of  1883  said  WUllams  "told  Charles  W.  Wells, 
husband  of  said  plaintiff,  Emma  S.  St^p, 
that  he,  the  said  Wells,  could  have  the  said 
spring  and  the  waters  running  therefrom,  ex- 
cept a  small  quantity  of  water  required  by 
the  said  Charles  W.  Williams,  not  exceeding 
40  Inches,  measured  under  a  4-lnch  pressure." 

Wells  and  his  wife,  plaintiff  Stepp,  relying 
upon  the  offer  of  the  waters  of  said  spring  so 
made  to  Wells  by  said  Williams,  thereupon 
"commenced  the  construction  of  a  levee 
around  said  iipring  to  restrain  the  waters 
thereof  from  flowing  onto  the  lands  of  said 
Charles  W.  Williams,  and  commenced  the 
construction  of  a  ditch  leading  from  said 
levee  and  spring  to  the  lands  of  said  Charles 
W.  Wells,  and  said  Emma  S.  Stepp,  •  •  • 
and  diligently  prosecuted  the  work  of  con- 
structing said  levee  and  ditch  until  the  same 
was  completed,  and  upon  the  completion  of 
said  levee  and  ditch  said  Charles  Wells  di- 
verted and  appropriated  all  the  waters  of 
said  spring  and  the  stream  issuing  therefrom. 


exc^t  40  Indies,  - measured  under  a  4-iiich 
pressure,  so  reserved  by  said  Charles  W.  Wil- 
liams, and  by  m^s  of  said  ditch  oonve^ 
the  same  to  the  afmeaald  lands  of  said 
CharlOs  W.  Wells  and  plaintifl,  Emma  & 
Stepp,  his  wife,  and  applied  the  same  to  a 
beneficial  use  In  the  Irrigation  of  said  janda 
and  the  production  of  valuable  crops,  and  for 
stock  and  domestic  purposes,  as  hereinbefore 
found;"  that  the  ditch  so  constructed  by  said 
Wells  and  his  said  wife  was  of  an  average 
width  ot  S  feet  and  of  an  average  depth  of  2 
feet,  and  was  and  Is  between  6  and  8  miles  In 
length ;  that  it  reatdred  a  period  of  S  years  to 
complete  the  construction  of  the  dltGli,'dariiig 
which  time  said  WeUs  devoted  "aU  the  time 
and  mon^  be  was  able  to  devote  to  the  con- 
struction of  the  same,"  and  the  cost  of  tlie 
original  construction  of  the  dam  and  ditch 
was  approximately  $2,000. 

That,  after  being  told  by  said  WlUlama 
that  he  might  have  the  said  spring  and  water, 
said  Wells  proceeded  to  clear  a  portltm  of  his 
lands,  and  planted  an  orchard,  consisting  of 
two  or  three  dosens  of  fruit  trees,  and  also 
planted  about  300  acres  of  said  lands  In  crops 
of  hay,  grain,  and  alfalfa,  all  of  which  re- 
quired artificial  Irrigation,  and  for  which  said 
Wells  had  no  supply  of  water  except  frwn  the 
said  spring;  that  said  WeUs  expended  large 
sums  of  money  In  Improving  the  said  prc^i^^ 
by  fencing  the  same  and  constructing  other 
Improvements  thereon,  "all  of  which  said  Im- 
provements would  be  useless  unless  said 
Charles  W.  Wells  was  able  to  coIUvate  said 
lands  and  irrigate  the  same  and  produce 
crops  thereon;  that  all  of  said  facts  were 
known  to  and  by  the  said  Charles  W.  WU- 
llams and  said  •  *  *  Williams  was  at 
all  times  apprised  of  the  work  that  said 

•  •  •  Wells  was  doing  and  having  done 
In  the  construction  of  said  ditch  and  dam 
and  in  the  clearing  and  cultivating  of  said 
lands,  and  the  dlversioo.  appropriation,  and 
use  of  said  waters  of  said  spring  by  said 

•  •  •  Wells,  as  aforesaid";  that  the  use 
of  100  inches  of  the  waters  of  said  stream 
and  spring  by  the  said  Wells  was  at  no  time 
interrupted,  by  said  Williams. 

That  the  original  amount  of  water  **ap- 
propriated  and  diverted"  by  Wells  from  said 
spring  "under  grant  of  right"  from  Williams 
was  "at  least  125  Inches,  measured  under  a 
4-lnch  pressure,"  but  Wells,  on  the  16tb  day 
of  May,  1884,  granted  by  a  deed  of  convey- 
ance to  one  Wm.  H.  Nelstm,  the  owner  of  cer- 
tain lands  over  which  the  said  ditch  was  con- 
structed, "ot  was  to  be  constructed,"  an  un- 
divided one-fifth  interest  In  and  to  said  dltcb 
and  the  said  water  right,  since  which  time 
Wells  and  his  successors  In  interest  have 
claimed,  diverted,  and  used  as  their  own. 
"and  under  their  own  right,"  100  Inches  of 
said  spring  and  stream,  measured  under  « 
4-Inch  pressure,  "over  and  above  any  and  all 
interest  in  and  to  the  watos  of  said  sprlne 
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which  the;  had  theret<tfon  deeded  to  the  safd 
WUlIam  a  Nelson." 

That  the  plaiutiffs  and  their  predecessors 
in  interest,  for  over  30  years  from  the  time  of 
the  completion  of  the  dam  and  ditch  by 
meana  of  which  they  diverted  and  used  the 
water&  of  said  spring  to  the  time  of  the  com- 
mencemrat  of  this  action,  have  "continuous- 
ly, uninterruptedly,  openly,  notoriously,  un- 
der a  claim  of  right,  and  adversely  to  the  de- 
fendants and  their  predecessors  In  interest, 
and  adversely  to  said  Charles  W.  Williams, 
and  with  the  knowledge  and  acquiescence  of 
said  •  •  •  ■Williams,  diverted,  appropri- 
ated, claimed,  and  used,  100  inches  of  the 
waters  of  said  spring  and  stream  *  •  • 
upon  the  aforesaid  lands  for  the  irrigation 
thereof,  and  for  the  production"  of  the  crops 
above  mentioned,  and  for  stock  and  domestic 
osc:  that  during  all  said  time  said  number 
of  Inches  of  water  "have  been  necessary  and 
indispensaUe  for  the  proper  irrigation  of  said 
lands  and  for  the  production  of  said  crops," 
etc. 

It  Is  further  found  that  ever  since  the  ccnn- 
pletion  of  said  dam  and  ditdi  the  plaintiffs 
and  their  grantors  have  cleaned  and  main- 
tained the  ditch  every  year,  at  an  annual  cost 
of  $2S0  and  that  said  work  of  "cleaning  and 
maintaining"  has  been  open  and  notorious, 
and  was  within  the  knowledge  of  said  Wil- 
liams during  his  lifetime,  and  without  objec- 
tion, interference,  m  Interroptlon  by  him  or 
Us  agents. 

It  was  foimd  that  the  imyniait  of  all  taxes 
of  whatsoever  kind  and  nature  assessed  or 
levied  against  the  lands  of  plaiotifr  and 
against  the  ditch  and  water  right  In  question 
for  more  than  6  years  ctmtlnuously  Imme- 
diately preceding  tbe  commencement  of  this 
action  had  been  made  by  plaintiffs. 

The  Court  also  found  tbat  the  waters  of 
the  spring  were  riparian  to  the  lands  of  the 
defendants,  but  the  riparian  rights  of  the  lat- 
ter thereto  to  the  extent  of  125  inches  meas- 
ured under  a  4-inch  pressure,  ceased  to  exist 
by  virtue  of  the  grant  of  said  waters  to  the 
plaintiffs  and  their  grantors,  etc.  But  It 
was  also  found: 

"Tbttt,  during  tha  years  18S2,  1883,  and 
1884,  a  great  deal  of  tbe  lands  of  tbe  said 
Ctias.  W.  WUliams  lying  below  and  west  of  tbe 
said  spring  were  saturated  with  water,  and 
were  swamped,  and  were  thus  rendered  unfit 
for  cultivation,  and  said  defeodanta'  predeces- 
sors in  interest  required  do  water  for  the  ir- 
rlgatioit  of  said  lands;  *  •  *  tbat  the  lands 
of  said  defendants  and  the  crops  growing  upoo 
the  same  will  not  dry  up  and  wither  away,  or 
not  mature,  nor  will  the  said  lands,  nor  the 
whole  thereof,  or  any  part  thereof,  become  ud- 
producdre  or  of  littie  value,  nor  will  defend- 
ants be  compelled  to  abandoD  tbe  cultivation 
of  said  lands  (as  alleged  in  tbe  complaint),  if 
tbey  are  deprived  of  the  said  100  inches  of 
the  waters  of  said  spring,"  etc 

Hie  judgment  awards  to  plaintUEs  the  first 
100  Inches  of  the  waters  flowing  from  said 


spring  and  the  stream,  measured  under  a  4* 
Inch  pressure,  and  quiets  their  title  thereto, 
and  enjoins  defendants  or  their  agents,  etc., 
from  interfering  with  or  in  any  manner  ob- 
structing the  light  of  the  plaintiffs  to  take 
and  divert  in  the  maimer  described  by  the 
findings  said  number  of  inches  of  the  waters 
flowing  from  said  spring. 

This  appeal  is  from  said  Judgment,  by  the 
alternative  method  (Code  Civ.  Proc  SI  d53a 
and  953b). 

The  findings  above  recapitulated  are  atp 
tacked  upon  the  ground  that  there  Is  no  evl- 
dence  to  provide  them  with  the  requisite  sup- 
port The  several  assignments  under  this 
head  constitute  the  principal  bases  for  the 
claim  that  the  Judgment  should  be  reversed. 

A  vast  amount  of  evidence,  both  for  the 
plaintiffs  and  the  defendants,  was  received 
in  the  case.  A^e  have  examined  It  with  care, 
and  upon  snch  examination  we  have  found 
no  reason  for  doubting  that  the  findings  are 
sufficiently  supported.  To  enter  here  upon  a 
detailed  examination  of  the  evidence  would 
Involve  a  task  which  would  require  an  ex- 
tended statement  herein  of  the  testimony, 
and  we  will,  therefore,  In  a  general  way 
only  refer  to  the  testimony,  except  in  sn  In- 
stance or  so  where  specific  reference  to  the 
testimony  of  some  particular  witness  may 
be  deemed  essential  to  or  at  least  proper  for 
the  purposes  of  the  decisicm.  As  In  nearly 
all  cases  where  the  question  as  to  the  suffi- 
ciency of  the  support  of  the  findings  afforded 
by  the  evidence  is  an  issue  submitted  on  ap- 
peal, there  is  here,  as  to  some  of  the  esseaitlat 
points,  a  substantial  confilct,  and,  as  learned 
counsel  concede,  In  such  a  situation  as  to  the 
proofs  a  reviewing  court  Is  required  to  leave 
the  determination  of  snch  conflict  preds^y 
where  the  Constitution  has  placed  It,  viz.: 
With  the  tribunal  t)efore  which  the  proofs 
have  been  directly  adduced.  But  there  are 
certain  of  the  essential  £acta  as  to  the  ex- 
istrace  of  which  In  this  case  there  Is  neither 
any  controversy  here  nor,  consequently,  a 
conflict,  but  which  counsel  for  appellants 
earnestly  contend  do  not  establish  a  legal 
right  In  the  plaintiffs  to  the  waters  or  any 
portion  thereof  of  the  spring  In  question. 

It  should  first  be  explained  that  both 
Charles  W.  WilUamis,  the  original  owner  of 
the  land  on  which  the  spring  the  ri^t  to  the 
waters  of  which  is  here  in  controversy  is  lo- 
cated, and  tbe  predecegijor  in  iutereat  of  de- 
fendants, and  Charles  W.  Wells,  who  located 
and  owned  the  lands  now  owned  by  the  plain- 
tiffs, and  to  and  for  the  benefit  of  whl<di  the 
plaintiffs  claim  the  right  to  take  the  waters  of 
said  spring,  were  deceased  at  ttie  time  of  the 
commencement  of  tills  action;  that  Judith 
R  Williams,  defendant  executrix,  and  Gary 
Williams,  her  codefendaut,  are  respectively, 
widow  and  son  of  said  Charles  W.  Williams; 
that  plaintiff  Emma  S.  Stepp  Is  the  widow 
of  Ghas,-  W.  Wells,  deceased,  she,  howev^, 
having  Intermarried  with  one  Stepp  after 
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the  death  of  said  WdU;  and  that  the  plain- 
tiff Mary  V.  Graham  la  the  dangtUer  of  Bald 
Emma  Stepp  by  her  former  hnsband»  Well& 

In  OHisiderli^  the  erldence  It  will  be  con- 
Tonient,  and  perhaps  less  apt  to  be  coufn^ng, 
to  designate  the  lands  of  plaintiffs  uid  the 
ditch  conatmcted  for  the  purpose  of  carrying 
the  waters  of  said  spring  tol  said  lands  as 
the  "Wells  lauds"  and  the  "Wella  ditch," 
respeotlTely. 

As  the  findings  show,  the  spring  in  oon- 
trorer^  la  located  In  a  comer  of  the  Wit 
liams  lands,  whkli  are,  of  course  riparian 
thereto.  There  are  two  springs  In  near 
proximity  to  each  other,  one  being  referred 
to  In  the  testtmony  as  the  North,  or  Warm, 
spring  and  the  other  the  South  spring,  the 
latttt  q)ring  b^ng  also  <m  the  WHllams 
lands.  It  la  from  the  K<vtb  or  Warm. 
q;»ring  tluit  the  plaintiffs  clabn  the  right  to 
take  and  divert  and  convoy  the  waters  to 
th^  landL 

It  should  farther  be  explained  that  Ihen 
is  testimony  tending  to  show  that  a  cmsld- 
eraUe  portion  of  the  ^milams  land  sltnated 
Dear  these  springs  was  of  a  swampy  or  mar- 
shy character  and  that,  thereft>re,  as  to  that 
povtlon  of  said  land  there  was  no  neces- 
sity for  artificial  irrigation.  There  was,  hoW' 
ever,  a  small  acreage  of  the  WlUlams  lands 
near  the  springs,  vartonsly  estimated  by  the 
witnesses  as  anlvaclng  from  80  to  40  acres, 
which,  to  make  It  prodactlve,  did  require 
irrigation  at  the  tlpie  of  the  alleged  gift  of 
the  waters  of  t3ie  NotUl  q»rlng  Williams 
to  Wells. 

The  Williams  and  the  Wells  lands,  as  well 
as  lands  owned  by  other  parties,  were  situ- 
ated not  far  distant  from  Pitt  river.  Much 
of  the  Williams  lands  was  Irrigated  by  means 
of  a  large  ditch  throu^  and  by  which  the 
waters  of  said  river  were  diverted  and  used 
for  agricultural  purposes.  There  were  sever- 
al thousands  of  acrra  of  land  irrigated  by 
means  of  this  ditch  (generally  referred  to  by 
the  witnesses  as  the  "Big  IHtch"),  the  lands 
so  Irrigated*  being  owned  by  dlfFer«it  parties, 
Including,  as  stated,  the  Williams  lands. 
These  lands  were  situated  east  and  north* 
east  of  the  Wells  ditch,  and  the  evidence 
shows  that  In  Irrigating  said  lands  from  the 
"Big  Dltdi"  a  large  quantity  of  the  waters 
diverted  through  said  ditch  would  get  away, 
and  become  "waste  waters,"  which  flowed 
sporadically— that  Is,  whenever  particular 
lands  entitled  to  the  use  of  said  waters  were 
being  Irrigated — towards  the  Wells  ditch,  and 
would  ultimately  seep  tlwr^to,  very  oft^ 
In  sufficient  quantities  to  overflow  the  last- 
named  ditch. 

There  ia  no  dilute  as  to  the  fact  that 
the  climate  In  the  locality  in  which  the  lands 
of  the  plaintiffs  are  situated  Is  of  extreme 
aridity,  and  that,  consequently,  said  lands 
are  dry  and  barren,  and  would  be  wholly  use< 
leas  and  worthless  for  the  production  there- 
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on  of  the  usual  agrienltnral  crops  and  garden 
track  without  artificial  irrlgatl<m. 

It  Is  also  nndhqiotea  that  ta  tbo  year  1883i 
when  Wella  made  the  homestead  and  desert 
land  entries  moitlmed  in  the  findings,  the 
lands  which  were  tfaps  taken  up  by  him  were 
covered  with  siuccramsh,  the  ixma^  oC 
whidi,  to  render  said  lands  aTallafale  for 
practical  agrtcnltoral  .purposes,  was  absc^ite- 
ly  necessary.  The  evidence  ^adoaes  that, 
having  in  mind  the  location  of  these  lands, 
WeUa  first  aet  about  to  find  a  water  nipply 
for  ttie  Irrlgatloa  of  same,  and,  acoordhig 
to  the  testlmotty  cS.  the  witness  Oable,  had  a ' 
conversation  with  Cbarles  W.  WUUaxaa,  the 
predecessor  of  the  deffwidants,  in  which  said 
Williams  aald  to  Walla  that  If  he  (Well4 
coold  raise  the  dam  then  snrnmndlng  the 
spring  in  questloii  to  such  a  height  aa  would 
fadlltatft  the  flow^  of  the  waters  therefrom 
Into  a  reservoir  or  ditch  he  coold  have  all  the 
water  of  said  string,  exces>t  a  quantity  snffi- 
dent  to  irrigate  the  80  w  40  acres  near  the 
qirlng,  referred  to  In  the  findings,  for  tiw 
purpose  of  irrigating  his  landa,  and  fbr  do- 
mestte  purposes.  Thia  oonveraatlai  occurred 
before  Wella  bad  taken  decisive  steps  lock- 
ing to  the  due  location  d  the  lands.  It  ii 
further  made  to  appear  by  the  evideaice  that, 
acting  uimn  and  accepting  thia  offer  by  WO- 
Hams,  Wells  immediately  proceeded  to  con- 
struct a  ditch  eonnectlng  the  luring  with  bU 
lands.  The  distance  between  the  spring  and 
the  said  lands  la  apprtoimately  sevu  ndlei 
It  appears  that  he  was  a  man  ot  limited 
means,  and,  aa  a  lesult,  waa  required  te 
prmecnte  the  work,  at  otmstraction  with  a 
degree  of  diligence  only  which  was  cOmm»- 
surate  with  his  financial  ability.  The  cm- 
sequence  waa  that  the  work  of  eonstnict- 
Ing  the  ditch  oov«ed  a  nnmber  ot  years.  In 
fact,  the  undisputed  evidence  Is  that  Wdls 
began  the  work  of  building  the  ditch  la  tba 
yrar  1883,  and  finished  It  in  the  year  1888, 
the  total  cost  thereof,  not  intending  the  labcNT 
he  himself  bestowed  open  the  work,  behig 
approximately  92,000. 

After  the  completion  of  the  ditdi,  W^ 
on  the  20th  day  of  October,  1888,  filed,  and  on 
the  same  day  caused  to  be  recorded  in  the 
office  of  the  county  recorder  of  Modoc  ooim- 
ty,  a  written  notice  whereby  he  gave  notice 
that  he  had  "appropriated  all  the  water  from 
the  springs  commonly  known  as  the  Wllllami 
Springs  situated  In  the  [describing  the  Wil- 
liams lauds]  to  the  extent  of  400  Indies  of 
water  measured  under  a  4-lnch  pressure-" 
Maid  notice  was  also  at  that  time  posted  at 
the  spring  in  question,  the  point  ct  diversloa 
of  the  waters  th^eof. 

The  ditch,  as  constructed,  passed  over  and 
through  a  portion  of  the  land  of  WlUlams, 
and  in  close  proximity  to  the  tatter's  resi- 
dence. The  ditch  also  passed  through  aad 
over  a  portion  of  the  land  of  one  W.  B. 
Nelson,  whlidi  adjoined  the  lauds  ot  WU- 
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llatDB,  and,  ts  the  flndlnss  abow,  Wells,  as  a 

consideration  for  the  right  to  run  the  ditch 
over  and  through  the  laud  of  Nelson,  convey- 
ed by  deed  to  the  latter  a  one-flfth  interest 
In  said  ditch  and  the  water  right  connected 
therewith.  This  deed  was  recorded  in  the 
olBce  of  the  county  recorder  of  Modoc  county, 
at  the  request  of  said  Nelson,  on  the  2d  day 
of  June,  1884.  It  may  also  be  stated  here 
that  WlllIaDis  having  later  become  the  owner 
by  purchase  of  the  Nelson  land  over  which 
said  ditch  passes,  likewise  became  the  owner 
of  Nelson's  one-Ofth  intereat  In  the  ditch  and 
the  water  right. 

The  undisputed  evidence  also  shows  that, 
while  the  work  of  constructing,  the  ditch 
was  in  progress,  Wells  made  material  and 
extensive  Improvements  on  his  lands,  erect- 
ing thereon  a  house  In  which  to  live,  erecting 
fences  around  the  lands,  removing  the  sage- 
bush  thereon,  and  otherwise  putting  the 
lands  in  a  condition  suitable  to  use  for  agri- 
cultural and  other  like  purposes.  He  plant- 
ed a  small  orchard  on  the  land,  and  raised  a 
limited  amoimt  of  garden  products  and  pro- 
duced alfalfa,  and  cultivated  the  wild  hay 
growing  thereon.  The  water  for  these  pur- 
poses, prior  to  the  completion  of  the  ditch, 
was  liaaled  to  the  lands  by  Wells,  by  what 
particalar  means  the  record  does  not  disclose. 

As  stated,  the  work  of  building  the  dltdi 
was  completed  In  the  year  1888,  from  which 
dme  until  after  the  death  of  O.  W.  WlUlams, 
which  occurred  on  the  25th  day  of  February, 
1918,  WeUs  and  his  successors  In  interest 
have  contlnnoosly  diverted  to  and  used  upon 
their  lands  the  watnv  of  said  sinriug  for 
irrigating,  stock,  and  doauestic  pUTi>oses. 

There  is  testimonj  by  a  large  number  of 
witnesses — persons  who  had  either  been  em- 
ployed on  the  Wells  rancli  or  at  times  had 
be^  In  possession  of  it  under  leases— that 
the  water  from  the  spring  was  diverted  by 
means  of  the  ditch  In  question  to  and  used 
upon  said  ranch  in  the  irrigation  of  from 
200  to  250  acres  thereof  for  upwards  of  30 
years  or  more  without  molestation  or  protest 
from  or  by  Ciharles  W.  WilUams.  The  same 
witnesses,  as  well  as  Mrs.  Stepp  and  her 
son,  testified  that  every  -  year,  during  the 
period  above  mentioned,  Wells,  and,  subse- 
quently to  his  death,  Mrs.  Stepp,  caused  the 
ditch  to  be  cleared  of  moss  growing  and 
d&brls  accumulating  therein  from  one  end 
of  the  ditch  to  the  other — that  Is,  from  the 
Wells  ranch  to  the  spring — and  that  the  ex- 
pense each  of  said  years  of  performing  that 
work  av^aged  In  money  the  sum,  ai^roxi- 
mately,  of  $250.  Some  of  the  work  of  clear- 
ing the  ditch  of  the  obstructions  which  im- 
peded .the  free  passage  of  the  waters  of  the 
spring  through  the  ditch  to  said  ranch  neces- 
sarily was  done  on  the  portion  of  the  WU- 
Uams  land  over  which  the  ditch  passes  and, 
as  seen,  near  the  residence  of  Williams,  and 
the  witnesses'  just  referred  to  testified  that 
St  no  time  did  Gl  W.  WUliaiii^  or  any  mem- 


ber of  his  family,  or  yny  one  acting  toe  blm, 
ever  interfere  with  or  [voteat  against  such 
work  being  so  done  either  on  his  premises  or 
at  the  springs.  In  fact,  it  appears  that,  on 
one  occasion,  when  Wells  was  building  the 
ditch,  and  before  its  completion,  Williams, 
at  the  request  of  Wells,  performed  some 
work  on  the  ditch  near  the  spring,  for  which 
Wells  compensated  blm  to  the  atmt  of  |2T 
or  thereabouts. 

On  another  occasion,  Mrs.  Stepp  testlQed 
said  WilUams  was  present  while  she  had 
some  Indians  cleaning  the  dltcli,  and  at  that 
time  Williams  not  only  did  not  protest 
against  the  cleaning  of  the  ditch,  but  had  an 
Indian  employee  of  his,  who  was  with  him 
at  the  time,  to  show  the  other  Indians  how 
to  do  the  work  properly.  In  brief,  as  to  O. 
W.  Williams'  attitude  relative  to  the  m&ia- 
tenance  of  the  ditch,  there  la  evidence  show- 
ing, or  at  least  plainly  tending  to  show,  and 
sufficient  to  support  a  finding  to  that  effect, 
if  the  trial  court  believed  It.  that  Williams, 
down  to  the  day  of  his  death,  all  along  re- 
garded his  gift  or  grant  of  the  waters  of  the 
spring  to  Wells,  except  the  small  quantity 
reserved  for  the  irrigation  of  some  S5  or  40 
acres  of  his  own  land,  as  perfectly  valid, 
and  that  the  right  to  said  waters  or  tht 
use  thereof  had  and  was  vested  In  Wells. 
For  Instance,  on  one  occasion,  many  years 
after  he  had  given  said  waters  to  Wells,  and 
while  the  latter  was  using  the  same  through 
and  by  means  of  the  dltdi  constructed  by 
him,  WUllams,  in  a  conversation  with  the 
witness  Layton,  in  a  way  expressed  regret 
that  he  had  given  the  waters  of  the  spring 
to  Wells,  explaining  tliat  whm  be  parted 
with  his  right  to  the  waters  Bowing  from 
the  spring  he  bad  no  use  for  all  said  waters, 
but  that  since  then  conditions  had  changed, 
so  that  the  said  waters  would  "now  come  In 
very  bandy"  to  him.  In  this  same  conversa- 
tlcm  he  further  explained  to  the  witness  that 
many  years  prior  to  the  date  of  said  convert 
satlon  Wells  had  said  to  him  (WilUams)  that 
he  contemplated  constructing  a  ditch  whereby 
he  could  convey  water  for  irrigation  to  the 
lands  he  proposed  to  locate  from  Pitt  river, 
that  he  (Williams}  then  aaid  to  Weils: 
There's  no  use  of  your  going  to  that  ex- 
pense; if  you  can  raise  the  dam  at  this 
spring  so  as  to  get  the  water  therefroor.  Into 
a  ditch,  you  may  have  the  water,  except  a 
small  amount  tor  Irrigating  the  30  or  40 
acres  of  my  own'  land  lying  near  the  spring," 
or  words  to  that  effect. 

It  further  appears  that  In  the  years  of 
1916  and  1817  a  controversy  arose  between 
the  plalntifC  and  the  Willlamses  over  the 
waste  waters  flowing  from  the  "Big  Ditch," 
some  of  which,  as  seen,  would,  on  occasions, 
drift  into  a  swale  near  the  Wells  ditch,  and 
thence  by  seepage  into  said  ditch,  often 
tilling  the  same  to  the  point  of  overflowiug. 
The  Williams  people  claimed  that  the  plaln- 
tlffa  were  entltted  to  no  part  of  nld  wastft 
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water,  uid  Insisted  upon  tbelr  right  to  Im- 
pound the  same  for  their  own  ezdoslve  use 
and  purpoBea.  Williams,  it  appears,  had 
constructed  a  flume  across  the  Wells  ditch 
for  the  purpose  of  conserving  said  waste 
waters,  and  thus  had  prevented  the  flow  of 
the  same  into  said  ditch.  A  conversation 
occurred  early  hi  the  year  1917  between  the 
plaintiff,  Bnnna  S.  Stepp,  and  Gary  Williams, 
one  of  the  defendants,  and  in  the  presence  of 
the  witness  Graham,  a  Mr.  Hughes,  son-in-law 
of  C.  W.  Wiltiams,  and  the  attorney  for  the 
plaintiffs.  In  that  conversation,  so  Mrs. 
atepp  and  Graham  testified,  Gary  Williams 
stated  that  the  right  of  Mrs.  Stepp  to  the 
waters  of  the  spring  was  not  disputed  by 
blm  or  any  of  his  family;  that  they  knew 
that  the  plaintiffs  owned  the  waters  of  the 
spring,  but,  as  to  the  waste  waters  from 
the  "Big  Ditdi,"  they  did  not  know  whether, 
plaintiffs  owned  them  or  not,  but  that  they 
(the  WlUlamseB)  were  of  the  belief  that  they 
owned  the  waste  waters. 

There  Is  testimony  that  the  spring  In  ques- 
tion was  the  only  available  source  affording 
a  definite  supply  of  water  of  a  sufficient  flow 
for  the  necessary  Irrigation  of  the  Wells 
lands;  that  the  Wells  ditch,  if  kept  clean,  and 
free  from  sediment  and  other  obstructions, 
has  a  carrying  capacity  of  at  least  200  inches 
of  water;  that  for  many  years — in  fact,  con- 
tinuously from  the  time  that  the  ditch  was 
completed  down  to  the  time  of  the  obstruc- 
tion thereof  by  the  damming  up  of  the  ditch 
by  the  defendants  In  August,  1918  (after  tha 
death  of  C.  W.  Williams) — at  Icabt  125  Inches 
of  water,  measured  under  a  4-incb  pressure, 
over  and  beyond  the  35  or  40  inches  of  water, 
likewise  measured,  which  the  court  found 
that  Chas.  W.  Williams  had  reserved  for 
use  on  the  35  or  40  acres  referred  to  above, 
flowed  Into  the  ditch  from  said  spring  and 
tli«ioe  to  the  lands  of  the  plaintiffs;  that, 
as  seen,  one-flfth  of  said  amount  of  said  wa- 
ters (25  Inches  thereof)  was  conveyed  by 
Wella  to  WlUlam  H.  Kelson ;  that  the  amount 
of  the  waters  bo  oonveyed  and  reaching  the 
lands  of  plaintiffs  was  necessary  for  the 
proper  Irrigation  of  fmlt  trees,  crops  of  hay. 
and  garden  truck  produced  ttaeretm,  and  for 
stock  and  domestic  purposes.  It  Is  true  that 
there  was  no  testimony  Introduced  showing 
that  an  exact  measurement  had  ever  been 
made  of  the  waters  flowing  through  the  dltdi 
from  the  spring,  but  a  civil  engineer  did  tes- 
tify that  the  ditch,  at  a  certalu  point  therein, 
was  capable  of  carrying  600  or  600  inches, 
while  there  was  other  testimony,  based  upon 
the  observations  and  Judgment  of  those 
thoroughly  acquainted  with  the  ditch  for 
many  years,  to  the  effect  that  100  inches  were 
required  for  the  necessary  uses  of  the  plain- 
tiffs, and  that  the  latter,  until  their  ditch 
was  interfered  with  in  the  year  1918  by  the 
dtf^dants,  as  above  explained,  always  se- 
cured all  the  water  necessary  or  requisite 


for  suflldently  Irrigating  from  200  to  900 
acres  of  their  ranch. 

[1,2]  The  above  rather  general  resnm«  of 
the  evidence  Is  taken  mainly  from  the  tes- 
timony of  witnesses  Introduced  by  the  plain- 
tiff, and  Is  clearly  conflrmator?  of  the  dedt- 
ration  made  in  outset  hereof  that  the  flndlngs 
are  well  supported.  Indeed,  as  aboTe  sng- 
gested.  there  Is,  upon  some  of  the  vtAntx 
little,  tf  any,  substantial  variance  between 
the  testimony  received  upon  behalf  of  the 
plaintiffs  and  that  of  the  defendants.  Tbe 
latter  themselves  in  effect  admitted  that  some 
water  from  the  spring  In  question  had  con- 
tinuously, for  many  years,  been  diverted 
from  tbe  spring  Into  the  Wells  ditch,  and 
thence  to  the  Wells  ranch,  fniey  claimed, 
however,  that  tbe  said  ditch,  because  of  not 
being  of  the  proper  grade,  was  incapable  <rf 
carrying  more  than  30  or  40  inches  of  water 
from  the  spring  to  the  Wells  ranch,  and  that 
thus  no  greater  number  of  Inches  of  watCT 
from  the  spring  had  ever  been  diverted  Into 
the  ditch.  This  testimony,  however,  wis 
based  upon  ohservatlons  made  Just  before 
this  action  was  commenced,  and  at  a  time 
when  the  defendants  had  refused  to  permit 
the  plaintiffs  to  go  upon  their  land,  as  tbe 
latter  bad  always  theretofore  done  without 
being  Interfered  with,  for  the  purpose  of 
clearing  the  part  of  the  dltcSi  thereon  of  sncta 
obstructions  as  had  accumulated  therein  da^ 
ing  the  months  the  ditdi  was  not  In  actual 
use.  And,  In  this  cmineetion,  this  pertinent 
suggertion  may  well  be  T«itured:  That  H 
is  not  probaUe  that  Wells  and  his  successom 
who  own  approximately  SOO  acres  of  land 
wholly  worthless  for  agricultural  purposes 
without  artificial  Irrigation,  would  have  con- 
structed at  an  exp^ise  of  $2,000  and  main- 
tained at  a  yearly  cost  of  approximately  $300 
a  ditch  the  carrying  capacity  of  which  would 
not  exceed  30  Inches  of  water,  which  accord- 
ing to  the  testimony,  would  Irrigate  not  to 
exceed  30  or  40  acres  of  land.  But,  be  that 
as  It  may,  tipon  the  quesU(m  of  the  carrying 
capacity  of  the  ditch  tiiere  is,  as  we  have 
ahown,  positive  testimony  for  plaintiffs  In  di- 
rect conflict  with  the  testmwy  for  the  de- 
fendants last  r^erred  to. 

There  Is  the  further  claim,  though  (and 
this  was  the  main  theory  upon  which  the  de- 
fendants resisted  at  the  trial  the  right  of 
plaintiffs  to  more  than  30  or  40  Inches  of 
water  from  the  spring.  If  any  at  aU),  that  by 
far  the  greater  porticm  of  the  water  carried 
to  the  Wells  ranch  through  the  hitter's  ditdi 
was  from  the  waste  waters  escaping  from  the 
"Big  Ditch."  But,  as  In  rebuttal  of  that 
proposition  of  fact,  the  plaintiff  showed, 
even  by  one  of  the  defendants  and  some  <rf 
their  other  witnesses,  that  the  said  waste 
waters  were  subject  to  such  control  by  the 
owners  of  tbe  "Big  Ditch"  as  that  they  could 
b^  and  (rftoi  were,  diverted  from  Qie  Wdli 
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dltcb,  and  therefore  ooold  not  get  Into  tliat 
■rtifldal  waterway. 

As  we  have  seen,  there  were  Kveral  times 
when  the  certain  lands  entitled  to  Irrlgatloa 
trom  the  **Blg  Ditch"  were  being  Irrigated 
the  waste  waters-  therefrom  would  flow  In  a 
dlffermt  direction  from  the  Wella  ditch  and 
would  never  rea<±  said  ditch.  Gary  Wll- 
11a ms,  one  of  the  defendants,  testifled  that  he 
4<oald  so  manipulate  the  "Big  Ditch"  that, 
when  Irrigating  trom  it,  he  oould  eitho-  over> 
flow  the  Wells  ditch  or  make  it  dry.  In 
a  word,  from  the  testimony  for  the  plaintiffs, 
u  Tell  aa  from  some  of  that  for  the  defiend- 
snti,  it  is  a  reasonable  inferoice  to  say  that 
tbe  Wdls  ditch  was  supplied  with  the  waste 
waters  from  the  **Blg  Ditcb"  only  perlodi- 
esUy.  or  whenever  it  might  happen  that  cer- 
tain lands  atitled  to  be  irrigated  from  the 
lattw  dttdi,  and  which  sloped  towards  the 
WeUs  ditch,  were  being  Irrigated.  These 
waste  waters  were  of  a  vagrant  or  fugitive 
diameter,  and,  while  so  long  as  they  re- 
mained so  or  were  not  controlled  by  the  own- 
er of  the  ditch  from  which  they  escaped 
they  were  subject  to  approi^lation  and  use 
by  others,  a  usufmct  conld  not  be  acquired 
theretai  (Dannenbrluk  v.  Bnrger,  23  Cal.  App. 
5S7-496,  138  Pac.  TGI);  hence,  the  plalntltrs 
eonld  not  rely  upon  them  as  providing  a 
source  for  a  definite  or  continuous  sui^Iy  of 
a  sufficient  quantity  of  water  for  their  neces- 
sary purposes,  and  It  Is  not  reasonable  to 
suppose  from  the  evidence  that  they  Intended 
to  do  so  when  they  built  their  dltdL  Indeed, 
as  is  plainly  evident,  the  construction  of  the 
dltdi  to  the  spring  and  the  building  of  a  dam 
around  the  spring  in  a  manner  to  permit  the 
flow  of  the  waters  of  the  spring  into  the  ditch 
are  themselves  convincing  evidence  of  the 
tect  that  plalntUfa  expected  and  Intended  to 
rdy  for  their  water  supply  wholly  upon  the 
spring.  But.  at  sU  events,  It  Is  clear  chat  up- 
on this  point,  as  well  as  upon  all  the  other 
vital  facts,  there  at  least  exists  a  substantial 
conflict  in  the  evidence. 

As  b^Me  stated,  the  flxlng  of  qnantitles  aa 
to  tbe  waters  flowing  from  the  spring  and 
those  customarily  carried  therefrom  by  the 
ditch  to  the  lands  of  plalntifTs  is  based  optm 
testimony  Involving  the  oplnlims  or  the  best 
ju^ment  of  titoae  familiar  with  the  spring 
and  the  Atdi,  and  gmerally  with  tbe  require- 
ments aa  to  water  for  irrigation  purposes 
imdor  tbe  conditions  shown  to  exist  in  the  lo- 
cality In  which  tbe  lands  of  plain tUfa  and 
tbose  of  the  defendants  are  situated.  There 
were  no  exact  mMsurements  shown.  In  such 
a  case  more  or  less  dlfflcnlty  in  defining  tbe 
precise  righto  of  tbe  parties  Is  always  to  be 
expected,  and  the  court  can  do  no  more  than 
to  exerdae  and  anUy  ito  best  Judgmoit  under 
the  drcomstenees  as  shown  in  arrlvtng  at  a 
concln8l<m  as  to  wliat  la  Just  and  ri^t  aa  to 
both  the  contending  parUes.  To  this  end  It 
Bay  draw  such  Inferences  from  all  the  testi- 


mony and  the  general  sitnatlon  as  the  same 
may  reasonably  afford.  Here  <and  we  are  now 
Qwabing  of  the  quantity  of  water  awarded 
to  plaintlflM  we  liave  testimony  showing  the 
capacity  of  the  ditch,  the  amount  of  water  In 
bulk  it  has  usually  conveyed  to  the  lands  of 
plaintiffs  In  the  irrigating  seasons,  the  num- 
ber of  Indies  required  to  Irrigate  a  certain 
area,  the  number  of  acres  irrigated  by  plaln- 
tUEs,  and  an  approximation  of  the  quantity 
of  wAter  wblcb  ordinarily  flows  ftom  the 
spring  into  the  ditch.  From  all  these  fscts 
ttie  court  could  form  a  fair  and  reasonable 
judgment  and  ccmdnalon  as  to  tbe  quantity 
of  the  watos  of  tbe  siwlng  to  whidi  the 
plalntifTs  are  entitled,  and  at  the  same  time 
allow  to  tbe  defendants  enough  of  said  wa- 
ters  to  measure  up  to  the  reservation  made 
by  d  W.  tnillams,  and  Oila^  we  conclude 
after  a  careful  reading  of  tbe  testimony,  it 
has  dime.  Indeed,  it  has  done  mor^  for  it 
has  given  to  the  defendants  SO  Inches  of  wa- 
ter In  excess  of  the  amount  which  was  re- 
served by  their  predecessor  from  the  alleged 
grant  of  the  waters  of  the  spring  to  Wells. 

And  thus  we  are  brought  to  a  conMderatlon 
of  other  legal  points  arising  and  involved  in 
this  controversy. 

The  plaintiffs  contend  that  the  evidence 
and  flndln^  show  that  O.  W.  Williams  con- 
veyed to  thdr  predecessor  In  Interest  by  an 
executed  parol  grant  the  waters  of  the  spring 
in  question,  and  that  also  they  acquired  a 
title  to  said  waters  by  adverse  user  or  pre- 
scription. On  the  other  hand,  the  defendants, 
in  addition  to  the  contention  that  tbe  Bodlngs 
derive  no  support  from  the  evidence,  of  which 
pr<q>ositlon  we  have  already  disposed  ad- 
versely to  their  position,  maintain  that,  inas- 
much as  the  plaintiffs*  predecessor  did  not 
take  actual  possession  of  the  waters  of  the 
spring  until  some  &  years  after  the  alleged 
grant  of  the  waters  of  the  spring,  there  was 
not,  and  could  not  have  been,  an  executed 
parol  grant  of  said  waters ;  that  the  alleged 
grant  Is,  therefore,  void,  since  water,  being  a 
part  and  parcel  of  the  land  to  which  It  Is  ap- 
purtenant. Is  real  property,  which  cannot  be 
transferred  or  granted  except  by  an  instru- 
ment in  writing.  Code  Civ.  Proc  1 1971.  Or, 
it  Is  farther  contended.  If  the  transaction 
amounted  only  to  an  »ecntory  oral  agree- 
ment to  convey  the  water,  the  transaction  or 
agreement  Is  still  vc^d,  since  It  is  also  tbe 
law  that  an  agreement  to  cmvey  real  estate 
or  any  interest  therein,  to  be  valid  or  leg- 
al forc^  must  be  reduced  to  writing.  Code 
CUv.  Proc.  I  1973.  subd.  6. 

[3]  There  Is  no  legsl  propocdtlon  better 
settled  in  this  state  than  that  the  Interest 
here  dalmed  by  the  plaintiffs  Is  an  estate  In 
real  property,  and  that  a  conveyance  ot  an 
agreem^t  to  convey  audi  an  Interest  Is  vritlk- 
in  the  statute  of  frauds,  and  must  therefrae 
be  in  writing.  Hayes  v.  Blne^  91  CaL  891, 
27  Pac.  772,  and  cases  therein  named; 
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OhTir<^  ▼.  Bnsadl,  148  Cat  1«  4  8^  Pac^ 
440. 

[4]  It  la  beUeved,  however,  that  the  gift  of 
the  watov  to  Uie  predecessor  In  title  of  the 
plaintiffs  lnT<dTed  an  executed  parol  (lant  of 
said  waters.  It  Is  true  that  Wells  did  not, 
iqion  being  given  the  right  to  the  waters  of 
the  vrlng,  proceed  Immediately,  to  nae  the 
sam&  In  the  very  nature  <tf  the  case  tlils 
was  Impossible.  But  be  did  proceed  at  onoe 
with  the  preliminary  preparations  essential 
to  the  patting  ot  the  wat«s  to  nse,  and  pra»- 
ecuted  those  preparations  as  expedltlooBly 
08  the  circumstances  and  conditions  and 
0ie  nature  of  tlie  grant  would  permit,  and 
this,  wo  think,  was  mfflclent  in  sach  a  case 
as  this  to  constitute  an  executed  parol  grant. 
However,  if  that  position  wwe  logically  as- 
tallable,  It  would  seen  to  us  that  there  can 
be  no  doubt  that  the  evidence  establishes  In 
the  plaintiff  title  to  the  waters  by  prescrip- 
tion or  adverse  user. 

IS,  6]  In  the  first  pUce,  It  Is  to  be  noted 
that  in  t3ie  year  1888  Wells  posted  a  notice 
of  the  appropriation  of  400  Inches  of  the  wa- 
ters of  the  sprbig  at  the  spring,  the  point  of 
diversicai  of  said  waters,  and  caused  said 
notice  to  be  recorded  in  the  office  of  the  re- 
corder of  Modoc  county.  Fr<uu  that  time  on 
and  until  Intermpted  in  the  diversion  of 
said  waters  by  defendants  In  the  year  1918, 
he  and  his  successon^  under  a  claim  of  right, 
continuously,  openly,  notoriously,  and.  In- 
deed, with  the  actual  knowledge  of  Charles 
W.  Williams  and  the  defendants  here,  di- 
verted and  conveyed  to  his  randi  by  means  of 
the  ditch  the  waters  of  said  spring,  or  so 
much  thereof  as  was  necessary  for  th^  pur- 
poses. Here,  then.  Is  clearly  shown  a  pre- 
scriptive rigbt,  since  such  use  under  such 
drcumstances  would  carry  with  it  a  presump- 
tive grant— that  Is,  such  use  Involves  all  the 
elements  of  a  prescriptive  right  to  said  wa- 
ters by  adverse  user.  Roseberry  v.  Clark, 
28  Gal.  App^  S40,  6S7, 138  Pac.  928;  Faulkner 
T.  Bondlnl,  104  GaL  140,  148,  87  Pac.  883. 
In  stating  this  otmclusion,  we  ate  not  nn- 
mindful  of  the  general  proposition  that  a 
riparian  right  (»nnot  be  acquired  by  man 
use  or  lost  by  dlanue,  by  whldi  it  Is  meant,  as 
we  understand  that  doctrine,  that,  unless 
Oiere  Is  such  an  Invaidtm  ot  the  riparian 
rights  of  the  party  against  whom  title  by 
prescrlptim  Is  datmed  that  he  would  have 
had  a  ground  of  action  against  the  Intruder, 
no  prescriptive  titie  to  vatSi  waters  can  arise 
or  be  establl^ed.  Faulkner  t.  Bondlnl. 
supra.  We  have  here,  however,  not  only 
the  Invasion  by  a  nonrlparlan  owner  of  the 
riparian  rights  of  the  defendants,  but  an 
Invasion  of  which  tlie  riparian  owners 
had  actual  knowledge,  and  such  on  Inra^ 
slon  OS  would  have  constituted  a  ground 
of  action  In  his  fitvor  against  the  invader. 
Upon  what  theory  may  It  be  held  that  fhns 
a  prescrlptiva  title  to  the  waters  in  question 


Is  not  eatabUshed,  audi  invasion  having  more 
than  covered  tiie  statutory  period  <tf  five 
years  prescribed  tor  the  acqnlaltion  ct  sudi 
a  titie  or  title  by  advene  nsw  or  poaaeaBfaa? 
Indeed,  we  think  we  are  Juatifled  In  holding, 
uptm  this  record,  tiiat  the  i^lntiffiB  have  as- 
tabllahed  a  parol  fnmt;  fiollowBd  by  adversp 
user.  Boaebwry  t.  Gluk,  anpra. 

[7, 1]  But  Oiia  case  may.  in  atrlct  hamoay 
with  tile  evidence  and  the  findings,  be  con- 
Bid»ed  upon  Uke  tibeory  that  the  use  of  tiie 
waters  ot  Iba  spring  by  WeUs  and  lil*  snccee- 
Bors,  the  idalntUh  heretai,  was  under  a  U- 
cense  from  the  predeoHsors  In  Interest  of  the 
defendants,  and  that  the  bettw  doctrine  ot 
the  case^  and  one  vpoa  whldi  it  may  justly 
be  decided  in  favor  of  the  plalhtlfla,  Invdves 
an  equitable  cMicept  whose  animating  prlnd- 
pie  is  natural  or  abstract  right  and  jostio^ 
a  principle  whidbt  Justly  dlacountoiances  or 
frowns  upon  transactions  the  consummatioo 
of  whldi  would  worii  a  gross  Injustice  upon 
the  rights  Qt  a  person.  The  doctrine  referred 
to  Is  that  of  estoppel,  whlcb,  while  never  it- 
erating to  destroy  the  vary  salutary  rules  In- 
volved in  the  statute  of  frauds,  will,  upon  the 
highest  considerations  of  rlgjit  and  Justice, 
deny  to  Individuals  the  prlvU^  of  invoking 
the  protection  of  that  statute  where  their 
acts  and  conduct  In  a  transaction  with  others 
would  render  the  statute  a  shield  to  ratber 
than  a  prevention  of  manifest  injustice,  or, 
In  other  words,  the  prevention  of  acts  which 
would  work  what  In  the  eyes  of  equity  would 
be  a  fraud  upon  the  rights  of  another  per- 
son. 

The  cases  applying  the  doctrine  referred 
to,  where  the  proved  facts  and  circumstances 
are  such  as  we  have  in  the  Instant  case,  are 
numerous,  both  in  this  and  other  JuHadlc- 
titms,  and  among  them  are,  notably,  dmrchUl 
V.  Russell.  148  Cal.  1.  82  Pac;  440;  Stoner  v. 
Zuc&er,  148  CaL  616.  83  Pac.  803.  113  Am. 
St  Rep.  301,  7  Ann.  Gas.  704;  Boseberry  v. 
Clark.  23  GaL  App.  S49,  138  Pac.  023 ;  Smith 
V.  Green,  109  Cat.  228,  234,  41  Pac  1022; 
Blankensblp  v.  Wbaley.  124  Cal.  800,  304,  57 
Pac.  79;  Fllcklnger  v.  Shaw,  87  Cat  128. 131, 
25  Pac.  28B,  11  I*  B.  A.  134.  22  Am.  St  Rep. 
284;  Baritan  Waterpower  Go.  v.  Te«^te,  21 
N.  J.  Eq.  4*^;  Berlcfc  t.  Kern.  14  Sag.  A  B. 
(FaO  271,  16  Am.  Dec.  487-  See,  also,  com- 
ment of  Prof.  BVeeman  on^the  last-named 
case  hi  18  Am.  Dec.  601  Vt  aeq. 

It  Is  sufllplait  to  refer  SDedflcaDy  heseln 
to  a  few  oaly  of  fbe  above  cases  to  Ulustiate 
the  application  to  a  case  of  this  .kind  (tf  the 
equitable  doctrine  or  prlnd|Ae  msittoied. 

GhnrchiU  v.  Boascl),  as  In  Oie  case  at  bar, 
involved  the  question  of  tiie  validity  of  an 
encuted  pand  llcenae  given  by  the  plaintiff  . 
to  the  defendants  to  take  the  watora  <tf  a 
cntaln  stream  known  as  Butte  creek,  la 
Siskiyou  county.  The  plaintiff's  predeoMsor 
in  Interest  had,  many  years  prior  to  Qie  glu- 
ing of  aaid  Ucoiae^  duly  awn^lated  all  «< 
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flte  waters  of  eaid  atream.  Before  i>enuia- 
■ion  to  divert  tbe  waters  of  the  stream  to 
their  land  was  given  by  one  Boyes,  ^InttlTs 
predecessor  In  title,  the  defendants  bad  an 
Interview  with  Boyes.  in  which  they  said  to 
tbe  latter  that  they  had  an  opportunity  to 
purchase  the  hcxaestead  right  of  a  man 
named  Snell  to  certain  land  situated  near 
the  plalnUlTs  lands,  and  also  stated  that  If 
he  (Boyes)  would  grant  to  them  the  right 
forever  to  20  Inches  at  the  waters  of  said 
creek  they  would  purchase  said  homestead 
rig^t  and  prove  up  on  it  Boyes  assented 
to  that  propeslticai  and  explldtly  assured  the 
defendants  that,  as  be  disliked  Snell,  and 
would  like  to  see  him  leave  the  conununlty, 
they  could  have  for  all  time  the  20  Indiefr  of 
water  asked  for.  The  defoidants  purchased 
the  Snell  homestead  ri|^t  and  proceeded 
with  tbe  work  necessary  for  effecting  the  di- 
version to  the  land  that  they  bad  thus  ac- 
quired of  the  said  water,  and  to  make  Im- 
provements upon  said  land.  Several  years 
tba«after  Qie  plaintiff,  tbe  soccesaor  In  Inter- 
est  of  Boyes,  brought  an  action  to  restrain 
the  d^lMidants  from  diverting  tbe  wators  of 
said  creek.  The  Si^rone  Court,  In  dedding 
ttw  etm,  dedared  that  the  plaintiff.  If  having 
knowledjse  or  notloe  of  tbe  Ucrase  by  Boyes 
to  defendants,  would,  under  the  facts  above 
ateted,  be  est^ped  firam  denying  tbe  lattw's 
right  to  divert  20  indies  <tf  water  frnn  said 
oeek  to  tbdr  land. 

In  Stoner  v.  Zucber,  148  Oal.  supra,  at  page 
620,  83  Pac.  810.  113  Am.^t  Bep.  801.  7 
Ann.  Cas.  704,  Mr.  Justice  Henshaw,  after  re- 
viewing some  of  tbe  cases  exonpllfying  the 
ai^Iication  of  the  prlndple.  with  duracter- 
Istic  deamess,  thus  summarizes  tbe  rule  as 
applicable  to  canes  similar  In  their  facta  to 
the  one  before  us: 

"The  recognized  prindple,  therefore.  Is  that 
where  a  licensee  has  entered  [npon  the  prem- 
ises of  another]  under  a  parol  license  and  has 
expended  money,  or  its  eqoivalent  in  labor,  in 
tbe  cxecation  of  the  license,  the  license  be- 
comes irrevocable,  the  licensee  will  have  a  right 
of  entry  npon  the  landa  of  the  liceoflor  for  tbe 
purpose  of  maintaining  his  stractores,  or,  in 
general,  his  rights  under  Us  Uemse,  and  the 
license  will  contfnne  for  so  long  a  time  as  the 
nature  of  it  calls  for." 

The  rule  as  It  is  stated  In  Raritan  Water 
Power  Oo.  V.  Y^te,  21  N.  J.  Eq.  475,  su- 
pra, as  follows,  is  noticeably  applicable  to 
the  facts  of  this  case  as  proved  and  found: 

"To  tbe  extent  that  die  Ucense  Is  executed, 
eonity  vrill  not  disturb  It  or  permit  its 
cation.  Where  improTements  of  a  permanent 
nature  have  been  made  by  a  person  on  Ills  own 
land,  the  enjoyment  of  which  depends  npon  a 
right  recognisaUe  hy  tbe  law,  affecting  the  land 
of  another,  and  to  whidk  his  etmsent  Is  neces- 
sary, and  where  such  consent  is  expressly 
proved,  or  necessarily  implied  from  the  cir- 
enrnstsnees,  and  ttie  improvements  have  been 
made  In  good  taS&  upon  It,  oqnity  wHl  not  per- 


mit advantage  to  be  taken  of  fh%  form  of  con- 
sent, although  not  according  to  the  strict  mode 
of  the  common  law,  or  within  tbe  statute  of 
frauds;  and  to  defeat  such  a  purpose  will,  ujwn 
a  proper  Mil  filed,  enjoin  the  liwnaor  fnwi  ac- 
complishing bis  fraud,  or  when  he  asks  relief 
it  win  he  refnsed.  or  if  granted,  will  be  sl- 
lowed  merely  in  the  slut>e  of  compensation, 
bat  protecting  the  right  of  the  licensee." 

Without  fortber  ouotatUm  tnm  tbe  above- 
dted  cases,  all  of  whldi  are  Illuminating  up- 
on tbe  provositlon  In  hand,  It  ia  to  be  said 
that  the  rule,  to  the  extoit  that  it  is  au'^ 
nounced  In  those  cases,  ia  sustained  by  the 
courts  ot  a  majoil^  oi  the  American  stato 
Jurisdictions.  Tbe  case  of  Elnsell  v.  ^niom-' 
oa,  18  OaL  App.  688,  124  Pac.  220,  while  not 
u  to  tbe  faots  predsely  this  case.  a^Ilea  tbe 
doctrine  to  an  executed  parol  grant  of  real 
property. 

The  flndlngs,  supported  as  wo  think  by 
Buffldait  evidence,  bring  this  case  ifiM  baa 
already  been  stated)  dearly  within  tbe  rule 
as  it  is  dedared  In  the  Oalifomla  cases  and 
tbe  New  Jersey  case  above  quoted.  Here, 
as  we  have  s^^  the  predecessor  in  title  of 
tbe  plaintUb,  relying  upon  the  grant  of  the 
waters  of  the  spring  to  him  by  tbe  predeces- 
sor of  the  defendants,  not  only  made  valuable 
and  expensive  Improvanents  upon  his  own 
land,  but  went  to  great  expense  In  digging  a 
ditch  for  the  purpose  of  securing  the  use  of 
the  waters  so  granted  to  blm.  Not  only  that, 
but  he  maintained  the  ditch  and  the  dam 
around  the  spring  for  many  years  at  a  large 
annual  outlay  of  money  and  labor,  and  with 
the  actual  knowledge  not  alone  of  the  pred- 
ecessor of  the  defendants  but  of  the  defend- 
ants thonselves.  It  seems  to  us  that,  if 
there  ever  was  a  case  where  equitable  eetop- 
pd  should  intervene  to  prevent  Injustice,  this 
Is  the  case,  for  it  would  be  manifestly  in- 
equitable and  unjust  to  permit  the  defend- 
ants, upon  the  facts  as  they  were  proved  and 
found,  to  deny  the  validity  of  the  parol  grant 
or  license  (If,  under  the  facts,  the  latter, 
technically,  be  the  appropriate  characteriza- 
tion of  the  transaction)  npon  which  the  plain- 
tiff rely  for  their  title  to  the  waters  in  dis- 
pute 

Another  point  made  by  the  defendants  is 
that  they  acquired,  tbe  right  to  all  the  waters 
of  the  spring  as  against  the  plaintlfTs  by  ad- 
verse user.  What  has  been  said  above  re- 
garding the  suffidency  of  tbe  evidence  to 
support  the  findings  constitutes  a  suflldent 
reply  to  this  point  We  may,  in  addition, 
say  that  even  tbe  defendants  and  their  wit- 
nesses themselves  admitted  that  during  tba 
irrigation  season  there  was  always  more  or 
less  water  from  the  spring  fiowlng  in  the 
diteh.  Moreover,  tbe  testlmcmy  is.  aa  wa 
have  shown,  that  the  plaintiffs  always  used 
the  waters  flowing  in  the  dltob  when  tbey 
needed  them.  Of  course,  there  are  times 
when  waters  tor  Irrlgati<n  are  not  needed 
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or  used  by  the  owner  thereof,  but  an  adrerse 
right  cannot  be  acquired  against  the  owner 
b7  a  person  using  the  waters  at  times  when 
the  owner  does  not  require  them  for  his  own 
purposes.  If  the  claimant  has  used  the  wa- 
ter at  such  times  as  he  needed  it,  It  Is  re- 
garded by  the  law  as  a  continuous  use.  Hes- 
peria  Land,  etc.,  t.  Rogers,  83  Cal.  10.  23 
Pac.  196,  17  Am.  St  Rep.  209,  Sllva  v.  Hawn, 
10  Cal.  App.  644,  551,  102  Pac.  952. 

It  is  further  objected  that  the  findings  and 
the  judgment  are  fatally  uncertain  in  that 
they  tall  to  find  and  adjudicate  the  para- 
mount right  and  define  the  right  of  the  de- 
fendants. We  are  of  the  opinion  that  the 
decree  la,  under  the  i>ecullar  drcumstanceB 
of  this  case,  sufficiently  certain  and  definite 
In  the  adjudication  of  the  respective  right* 
of  the  parties. 

[I]  Hie  ooart  found  that  the  natural  flov 
of  water  from  the  sprli^  was  179  Indies, 
measured  under  a  4-lnch  pressure.  It  also 
found,  as  seoi,  that  the  plaintiffs  were  en- 
titled to  the  first  100  Inches  of  the  water  of 
said  spring  Ulcewlae  measured,  and  upon  evi- 
dence by  the  defendants  theu^setvai  that  an 
Inch  of  water  to  the  acre  would  be  snffldent 
to  fulfill  the  terms  of  the  reservation  by  their 
predecessor,  that  the  defendants  were  entl* 
tied  to  40  indies,  measured  under  like  pres- 
sure, which  were  reserved  by  th^r  predeces* 
eor  when  he  granted  the  said  waters  to  the 
predecessor  of  plidntiffs.  These  findings,  as 
we  have  shown,  are  sufficiently  supported 
evidentially.  While  the  decree  does  not  ape- 
dflcally  state  the  amount  oi  water  that  the 
defendants  are  entitled  to  take  from  tlie 
spring.  It  is  obvious  that  if.  as  the  findings 
and  the  decree  declare,  the  plaintiffs  are  en- 
titled to  100  Inches  of  said  water,  the  de- 
fendants have  available  to  them  for  their 
own  use  all  the  waters  of  the  spring  over 
and  above  the  amount  to  which  the  plaintiff'^ 
are  entitled,  which  amount,  according  to  the 
findings,  would  be  35  inches  in  excess  of  the 
quantity  to  which  the  defendants  are  entitled 
under  the  reservation  by  their  predecessor. 
While  the  court  could  just  as  well  tiave  spe- 
dflcally  fixed  the  rights  of  the  defendants  in 
the  decree,  as  it  did  those  of  the  plaintiffs, 
still  it  is  very  clear  that  by  the  decree,  view- 
ed by  the  light  of  the  findings,  the  defend- 
ants are  made  to  know  precisely  what  their 
rights  In  the  spring  are.  The  decree  here  la 
wholly  dissimilar  to  thoee  In  the  cases  dted 
by  appellant,  of  which  Watson  v.  Lawson, 
166  Cal.  235,  135  Pac.  961,  may  be  given  as  an 
example.  In  that  case  the  judgment  merely 
declared  that  the  defendants  were  entitled  to 
"sufficient  water  for  the  proper  irrigation  uf 
80  much  of  their  several  lands  as  they  have 
heretofore  irrigated  with  such  wkter."  Ob- 


viously, such  a  decision  cannot  be  upheld, 
since  it  is  plain  that  by  it  to  the  defendants 
themselves  was  practically  committed  the 
determination  of  the  quantity  of  water  that 
they  were  entitled  ta 

We  have  fonnd  no  reastm  for  disturbing 
tlie  Jadcmmt  and  It  li  therefore  affirmed. 

We  concor:  PRDWBT^  FiMldlnc  Judge 
protem.;  BUBMBTI,J. 


MURPHY  MERCANTILE  CO.  v:~UNITCD 
STATES  FIDELITY  &  GUARANTY 
CO. 

(Snpreme  Court  of  Idaho.   May  27,  192L) 

Sofllclea^  of  o^denee  nd  oeastrntiea  ef  sira- 
1y  bead. 

that  the  evidence  in  this  case  is  sof- 
flcient  to  support  the  judgment,  that  the  eoaxt 
did  not  err  in  its  oonatraction  of  the  boui, 
and  correctly  applied  the  law  to  the  Cactt  «f 

this  case. 

AM>eal  from  District  Oou%  Ada  Gonnty: 
Cbas.  P.  UcCarthy.  Judge. 

Action  by  the  Murphy  Mercantile  Oompany 
against  the  United  States  ndeUty  ft  Onar- 
anty  Company.  Judgment  for  ptalntUT,  and 
defendant  appeals.  Affirmed. 

Karl  Paine,  of  Boise,  for  appellant. 
Davidson  &  Davison,  ot  Botae,  tot  n- 
qMmdent. 

BUDGE,  J.  This  action  was  brought  by 
respondent  to  recover  $1,459.60  from  app^' 
lant  as  surety  upon  a  bond  to  reimburse  the 
former  for  any  pecuniary  loss  sustained  by 
reason  of  the  fraud  or  dishonesty  of  Its  «n- 
ployees.  The  cause  was  tried  before  the 
court  without  a  jury,  and  tnm  a  judgment  in 
favor  of  respondent  in  the  sum  of  $1424.14, 
this  appeal  la  taken. 

From  an  examination  of  the  record  and  the 
authorities,  we  have  reached  the  conduslwi 
that  the  evidence  is  snffldent  to  support  the 
judgment,  that  the  court  did  not  err  In  its 
couBtructlon  of  the  bond  (United  States  P.  ft 
G.  Ca  V.  Egg  Shippers*  S.  ft  F.  Co,  78 
O.  O.  A.  345,  148  Fed.  353),  and  correctly  mp- 
piled  the  law  to  the  facts  of  this  case. 

No  reversible  error  appearing  In  the  record, 
the  judgment  of  the  trial  court  is  affirmed; 
and  it  is  so  ord;ered.  Costs  are  awarded  to 
resiKKident. 

RICE,  0.  Jh  utd  DUMN  and  1MB,  JJ«  eon- 
cor. 

McOARTHZ,  dlignallfleJ. 
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(34  Idaho.  S7) 

LANE  V.  OREGON  SHORT  LINE  R.  CO. 
(Ntt.  3360.) 

(Supremo  Court  of  Idaho.  May  27,  1921.) 

1.  Carriers  ^218(4) —CoRtraot  raqolrlng 
•hipper  of  live  stock  to  care  for  shipment  at 
his  owe  risk  held  valid. 

A  contract  between  a  shipper  and  carrier, 
which  provides  that  the  shipper  would  "at  his 
own  risk  and  expense,  load,  onload,  care  for, 
feed  and  water  the  stock  until  deliver;  of  the 
same  to  the  eowdfnee  at  destlDmon,"  is  valid 
and  binding. 

2.  Carriers  4=>22S(2)— BardeB  en  shipper  to 
show  Rsgllgsaoe  rssaltlsg  la  Injury  to  Nvs 
stook. 

Where  a  diipper  accompaides  a  shipment 
of  live  stock  onder  sneh  a  contract,  the  harden 
of  proving  negligence  resulting  in  Injury  there- 
to rests  upon  him. 

3.  Carriers  «=>2M— Csrrler  traasportlnB  live 
stock  Bust  furnish  reasonable  facilities  for 
feedlnfl,  waterinor  and.restlaB  them. 

It  is  the  duty  of  a  carrier  transporting 
live  stodc  to  furnish  reastnuiUe  and  proper 
tacDittes  and  opportunities  for  feeding,  water- 
ing, and  resting  them. 

4.  Carriers  ^b208— No  inforoim  of  netllgeaoe 
from  earrltr's  fallaro  to  provide  stockyards 
with  patonted  locks. 

No  inference  of  negligence  can  be  drawn 
from  the  failure  of  a  carrier  to  provide  its 
stockyarda  with  patented  locks,  unless  the  cir- 
comstanees  are  shown  to  be  such  that  a  pru- 
dent person  would  have  provided  locks. 

5.  Carriers  «s>2l8(8)— Carrier's  da^  per- 
formed when  It  furnlsbea  suitable  yarito 
where  shipper  contracts  to  care  for  live 
stook  at  his  own  expense. 

When  live  stock  Is  accompanied  by  the 
^pper  under  a  contract  to  care  for  them  at 
his  own  risk  and  expense,  and  when  he  has  un- 
loaded them  in  the  atoclcfards,  the  carrier's 
duty  is  performed  when  it  furnishes  suitable 
yards  in  proper  condititm  and  reasonably  se- 
cure. 

Appeal  from  District  Court,  Lincoln  Coun- 
ty;  H.  F.  £&slgn,  Judge. 

Actttm  by  James  H.  Lane  against  the 
Oregon  Short  Line  Railroad  Company  for 
damages  for  loss  of  sheep.  Jadgment  for 
plaintlil,  and  defendant  appeals.  Reversed, 
with  directions  to  dismiss. 

Geo.  H.  Smith,  of  Salt  Lake  City,  Utah, 
and  H.  B.  Tbompswit  of  Pocatello,  for  appel- 
lant. 

C.  O.  Stockslager,  Sbosbo&e,  for  re- 
spondent. 

BICB,  G.  J.  Respondeat,  Lane, .  recover- 
ed a  Judgment  against  appellant  railroad 
company  for  damages  to  an  interstate  shl^ 
mCTt  of  lambs,  alleged  to  have  been  wholly 
and  entirely  doe  to  the  careless  and  negU- 


(IM  p.) 

gent  manner  In  which  the  stockyards  In  the 
village  of  Shoshone  were  managed  and  con- 
trolled by  appellant  An  agent  of  respond- 
ent accompanied  the  shipment  under  a  ship- 
ping contract  which  provided  that  the  ship- 
per would  "at  his  own  risk  and  expense,  load, 
unload,  care  for,  feed  and  water  the  stock 
until  delivery  of  the  same  to  ccmslgnee  at 
destination."  When  the  lambs  reached  Sho- 
shone they  were  unloaded  by  respondent's 
agent  and  placed  In  the  stock  pens  provided 
by  appellant  and  were  fed  by  respondent 
The  gates  were  fastened  by  pins  whidi  drop- 
ped into  hasfM,  and  were  not  provided  with 
patented  locks.  After  feeding  the  lambs, 
respondmit's  agent  fastened  the  gates  and 
left  the  sheep  tmattended.  During  the  night 
a  large  nomber  of  the  Iambs  escaped  from 
the  pens,  and  38  of  them  were  lost  In  the 
morning  the  gates  were  found  dosed,  and  In 
the  same  condition  In  which  they  liad  beoi 
left  the  night  before. 

[1]  The  provldon  In  the  shipping  contract 
quoted  above  Is  valid  and  binding  between 
the  shipper  and  the  carrier.  Webster  r. 
Union  Pac.  R.  Oo.  (D.  a)  200  Fed.  687; 
Crauor  v.  Southern  R.  Go..  13  Qa.  App.  86^ 
78  S.  E,  1014. 

[2]  Where  a  shipper  accompanies  a  sht^ 
ment  of  live  stock  under  a  contract  to  care 
for  tliem  en  route,  the  burden  of  proving  ne^ 
llgence  resulting  in  injury  thereto  rests  up- 
on him.  Starr  v.  G.,  B.  4b  Q.  R.  Cow  108  I^eb. 
645.  173  N.  W.  682;  McBeath  T.  Wabash, 
etc.,  R.  Co.,  20  Mo.  App.  44S;  Weesen  v. 
Mo.  Pac.  R.  Co.,  175  Mo.  App.  374,  162  S.  W. 
304 :  Needy  v.  West.  Md.  R.  Co.,  22  Pa.  Su- 
per. Ct.  489;  Bartelt  v.  O.  R.  &  N.  Co.,  57 
Wash.  16,  106  Pac.  487,  135  Am,  St  Rep. 
069;  4  B.  a  U  p.  986, 1 462;  10  a  J.  p.  881, 
S  583. 

[8]  It  Is  the  duty  of  a  carrier  transporting 
live  stock  to  furnish  reasonable  and  proper 
facilities  and  opportunities  for  feeding,  wa- 
tering, and  resting,  them.  Pecos  &  N.  T.  R. 
Co.  V.  Meyer  (Tex.  Civ.  App.)  155  S.  W.  309; 
Hutchinson  on  Carriers,  vol.  2,  p.  555,  {  510. 
In  this  case,  so  far  as  the  evidence  discloses, 
the  pens  were  suitable  and  In  good  condition. 

[4]  It  Is  claimed  that  the  failure  to  pro- 
vide the  gates  with  patented  locks  was  negli- 
gence. No  Inference  of  negligence  can  be 
drawn  from  such  failure,  unless  there  was 
a  showing  of  such  circumstances  that  a  pru- 
dent person  would  have  provided  locks,  as, 
for  example  that  others  In  the  community 
locked  their  pens  and  corrals  in  which  live 
stock  was  kept  at  night,  or  that  sheep  or  oth- 
er live  stock  had  escaped  from  the  pens  pre- 
viously, or  that  it  was  customary  for  rail- 
road stockyards  to  be  provided  with  locks. 
Beckman  v.  So.  Pac.  R.  Co.,  39  Utah,  472, 
118  Pap.  118;  Ft.  Worth  &  D.  C.  R.  Co.  v. 
Gatewood  (Tex.  Civ.  App.)  185  S.  W.  932; 
Colsch  V.  G.,  M.  &  St.  P.  R.  Co.,  149  Iowa, 
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1TB,  127  N.  W.  198.  34  L.  B.  A.  <N.  1018, 
Add.  Cas.  1912C,  p.  915.  ' 

{1}  The  court  Instructed  the  Jury  at  the  re- 
quest of  respondent  that  the  gates  should  be 
so  secured  that  they  could  not  be  opened  by 
any  one  who  attempted  to  hiterfere  with  tbe 
possession  of  tbe  property  without  commit- 
ting a  crime.  Tbls  instruction  does  not  state 
tbe  proper  measure  of  the  duty  of  a  carrier 
of  llTe  stock  when  unloaded  into  the  yards 
for  food  and  rest,  accompanied  by  tbe  ship- 
par  under  a  contract  such  as  was  executed 
In  this  case.  Under  sncb  circumstances,  the 
carrier  is  not  an  Insurer,  and  its  duty  la  per- 
formed when  It  famishes  suitable  yards  in 
proper  condition  aad  reasonably  secure. 
Mo.,  O.  &  G.  R.  Co.  T.  French.  52  Okl.  222, 
152  Pae.  591;  St  Louis  &  S.  F.  R.  €k>.  t. 
Zlckafoose.  30  Okl.  302,  135  Pac.  406.  6  N. 
O.  G;  A.  T17;  Beckman  v.  Sa  Pac.  R.  Co.,  su- 
pra.; Starr  t.  C,  B.  ft  Q.  R  Co.,  supra. 

There  is  In  the  record  an  entire  absence 
of  evidence  of  negligence  on  the  part  of  ap- 
pelant, and  Its  motion  for  a  directed  Ter- 
dlct  In  Its  favor  should  have  been  granted. 

Tbe  judgment  Is  reversed,  with  dlrectlrais 
to  dismiss  tbe  action.  Costs  awarded  to  ap- 
pellant 

BUDGB,  HcOARTHT,  DUNN,  and  UBB, 
J7n  oonear. 


(31  Idaho,  30) 

QUIRK  V.  DIANA  MINES  C0„  LtnKe«»  M  ■!. 
(No.  3358.) 

(Sopreme  Court  of  Idabo*  Hay  ST,  1^.> 

I.  AttaohaiMt  4P^2-Statlrt«  for  proratlao 
anoBO  eredltort  hsM  etwtltatioial. 

Baa,  that  C.  S.  I  erSl,  pravidliic  that  any 
creditor  who,  within  60  days  after  posting  and 
publishing  of  notice  of  attachment,  aiiall  com- 
mence and  prosecute  to  final  judgment  his 
action  for  his  claim  against  the  defendant, 
shall  share  pro  rata  with  the  attacbing  credi- 
tor in  tbe  proceeds  of  defendant's  propnty.  Is 
oonstatotional. 

Z  AttaDhmoit  ^171— Parpoto  of  posting 
Botlos  of  atta^moat  It  to  ghro  orsditors  op- 
portanlty  to  prorata. 

The  parpose  ot  posting  and  publishing  no- 
tice of  attachment  is  to  give  creditors  of  a  de- 
fendant in  an  attachment  action  notice,  so  that 
if  they  desire  to  prorate  they  may  Immediately 
eommence  and  prosecute  to  final  judgment 
their  dalms  against  the  debtor. 

3.  Attachmeat  «=3l7l~Plalatiff  nast  Inform 
himself  as  to  whetbar  dark  has  posted  ao- 
tica  of  attachment. 

It  is  the  duty  of  plaintiff  in  ka  attachment 
action  to  inform  himself  as  to  whether  or  not 
ibe  clerk  has  posted  and  published  notice  of 
the  attachment,  and  to  require  the  clerk  to  act 
In  case  of  his  failure  so  to  do. 


4.  Attachmeat  «=»I7I— Clsrit's  fallaro  to  psit 
ootlce  held  aot  to  affect  rights  of  erediton. 

Creditors  are  not  to  be  deprived  of  their 
right  to  prorate,  If  they  commence  their  action 
otherwise  In  tfane,  on  account  of  tbe  faHnre 
of  the  clerk  to  perform  his  statutory  dntr,  nor 
is  the  plaintiff  in'  an  attachment  actiim  entitied 
to  any  benefit  resulting  from  such  failure. 

5.  Attachment  ^171—Pesting  aad  pabllea- 
tlOB  by  olerfc  after  time  fixed  hy  sutata  set 
a  aaillty. 

Posting  and  pnblieation  tho  derk  of  no- 
tice of  an  attachment  aftw  tbe  tima  fixed  by 
the  statute  for  giving  notice  la  not  a  nolUty. 

6.  Attachmeat  ^=3262— Statnts  reqalriag 
ttce  and  pablleatloa  of  attachmoat  prooood- 
lags  oORstrued. 

C.  S.  I  6781,  Is  eonstmed  to  mean  titit 
creditors  who  commence  their  actions  ■mitUa 
the  time  prescribed,  had  the  derk  performed 
his  atatatory  doty,  and  prosecute  their  dsimi 
to  final  Judgments  thereafter,  and  within  00 
days  after  the  notice  Is  posted  and  poUished, 
are  entitled  to  prorata  in  tbe  proeeeda  of  Uh 
attached  property. 

AplfetH  from  District  Conrt,  Ada  Ooonty: 
Carl  A.  Davia,  Judge. 

Action  by  P.  H.  QaUk  agalnat  tbo  Diana 
Mines  Company,  Mmlted,  and  frtlwra.  Fton 
a  judgmott  rtfnalng  to  penntt  ontaln  Jndg* 
ment  awditora  to  pnvato  In  Uie  proeeeda  of 
attached  pn^>erty,  defendants  appeal.  Be- 
vvraeA  and  remanded. 

Chas.  M.  Kabn  and  M.  L  Chnrcb.  botli  cf 
Boise,  for  appellants. 
J.  B.  Smead  and  EUiott  ft  Healy,  all  flf 

Boise,  for  respondent. 

RICB,  a  J.  On  August  9,  1917,  req;iond- ' 
mt  commenced  an  action  against  the  Diana 
Mines  Company,  Limited,  and  on  tbe  same 
day  procured  tbe  issnance  of  an  attachment 
in  tbe  action  which  was  placed  in  tbe  hands 
of  tbe  sberiCr  of  Boise  coimty  and  served  Au- 
gust 10, 1917.  Notice  of  the  attecbm^t  was 
posted  and  published  by  the  derk  on  Octo- 
ber 20,  1917.  Appellant  creditors,  8  tn  num- 
ber, commenced  actions  against  tbe  Diana 
Mines  Company  more  than  2  daya  after  tbe 
issuance  of  the  writ  of  attachment,  and  re- 
covered Judgments  within  60  days  after  tbe 
posting  and  publication  of  tbe  notice  there- 
of. Two  of  tbe  appellants  recovered  Judg- 
ments wltliin  60  days  after  tbe  notice  should 
have  been  posted  and  published  according  to 
law.  Appellants  placed  executions  In  the 
hands  of  the  sheriff  of  Boise  county,  who  bad 
served  the  writ  of  attachment,  and  Informed 
him  that  tbey  claimed  tbe  right  to  prorate  in 
the  proceeds  of  the  attachment  It  was  atip- 
nlated  that  the  posting  and  publication  of  tbe 
notice  of  attachment  by  tbe  derk  was  with- 
out tbe  knowledge  of  respondent  or  any  rep- 
resentative of  his,  and  was  not  aoauiesced  In 
by  him  then  or  at  any  aubaeqoent  time;  tbat 
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the  faUnre  nd  ne^ect  of  tbe  clerk  to  post 
and  pnbUdi  tbe  notice  at  tbe  time  specUled 
law  was  not  tmown  to  *respondait  or  any 
repreaentatiTe  of  hla  at  Uie  time,  nor  nntU 
tbe  early  part  of  October,  1917. 

Tbe  court  denied  anieUants  Oie  right  to 
lArorate  in  tbe  proceeds  of  the  attachment 
Its  refosal  was  based  npon  tbe  ground  that 
the  notice  of  tbe  Issuance  of  respimdent's 
writ  of  attachment,  published  by  tbe  clerk  on 
October  20*  1917,  was  the  voluntair  act  of 
tbe  derk,  without  warrant  or  authority  In 
law,  and  was  therefore  a  nullity,  and  did  not 
afford  any  at  ai^lants  the  right  to  proi'ate 
In  Uie  proceeds  of  respondent's  attachment; 
and,  further,  that  the  sheriff  bad  and  has 
no  audunl^  to  determine  the  right  €l  fhe 
auditors  to  prorate  In  the  proceeds  of  re- 
Qiond^t's  writ  of  attachment,  but  Is  boond 
by  tbe  temu  of  the  writ  which  bad  -been 
placed  in  bis  bands,  and  should  follow  strict- 
ly Hie  directions  therein  contained  until  such 
ttane  as  be  may  be  directed  or  ordered  to  do 
otherwise  by  the  Judgment  <»■  order  of 
oonrt  4^  competent  Jurisdiction  In  the  prem- 


Ttae  statute  InTolved  In  the  con^deration 
oi  this  appeal  is  G.  S.  {  6781,  which,  so  for  as 
It. is  material.  Is  as  follows: 

*•  •  •  •  And  two  days  after  issuing  such 
writ  and  delivering  it  to  the  proper  officer,  tbe 
derk  mnst  post  at  tiie  front  door  of  the  coart- 
hovse,  and  canse  to  be  published  in  gome  uews- 
paper  published  in  the  couutr,  if  there  be  one, 
a  notice,  setting  out  tbe  title  of  the  cause 
and  the  fact  that  an  attachment  baa  been  Is- 
sued against  tbe  property  of  the  defendant. 
Such  notice  shall  be  kept  posted  at  least  ten 
days  and  shall  be  published.  If  in  a  weekly  pa- 
per, in  three  Issues  thereof,  and  if  any  other 
than  a  weekly  paper  In  at  least  riz  Issnes. 
Any  creditor  of  the  defendant,  who,  within 
sixty  days  after  tbe  first  posting  and  publica- 
tion of  each  notice,  abatl  commence-and  prose- 
cute  to  final  Judgment  his  action  for  bis  claim 
i^ainst  the  defendant,  shall  share  pro  rata 
with  the  attaching  creditor  in  tbe  proceeds  of 
the  defendant's  property  where  there  is  not 
sofflcient  to  pay  aU  Judgments  in  foil  against 

Mm*' 

[1]  Respondent  Insists  that  the  proTtelons 
of  the  statute  quoted  above  are  nncoostltU' 
tional  and  void.  The  constitutionality  of 
this  statute  was  considered  In  Greene  t.  Rice, 
32  Idaho,  604,  186  Pac.  249,  and  It  was  there 
decided  that  the  law  was  valid.  Pi'actlcally 
all  of  the  obJecticHis  presented  by  respondent 
in  this  case  were  there  considered,  and  we 
now  reaffirm  the  decision  In  the  Greene  Case. 
In  that  case,  speaking  through  Mr.  Justice 
Budge,  the  court  said: 

"The  -manifest  purpose  of  the  act  Is  to  pro- 
Tide  a  fair  and  eqnitable  distribution  of  the; 
available  and  attached  assets  of  tbe  debtor." 

Tba  statute  provides  tlia^  2  da^  after  is- 
suing tbe  writ  of  attadiment,  and  delivery  to 
ttie  prcver  officer,  Oie  rierk  must  post  and 
cause  to  be  published  a  notloe  of  tbe  attacAi- 
isep.— 43 


ment  We  ars  called  upon  In  this  cascT  to  de- 
termine the  consequences,  if  any.  which  re- 
sult from  a  failure  of  the  deik  to  post  and 
publish  tbe  notice  of  attachment  2  days  after 
the  issuance  at  the  writ  as  directed  by  the 
statute  and  his  actual  posting  and  pnbtlca- 
ti6n  72  days  thereafter. 

In  Foore  v,  Simon  Piano  Co.,  18  Idaho,  167, 
108  Pac.  1038,  It  Is  said : 

"This  notice  is  not  issued  to  the  defendant  in 
the  attachment  proce^dinga,  nor  is  it  for  his 
benefit.  The  noUce  is  not  essential  to  i^ve  tbe 
writ  validity  and  binding  force.  This  notice  is 
required  solely  in  the  interest  of  creditors  of 
the  defendant.  The  closing  sentence  of  section 
4304  [now  O.  S.  S  6781]  indicatea  clearly  this 
intention,  and  provides  the  tbings  to  be  done 
by  any  creditor  who  sbaU  desire  to  'prorato 
with  tbe  attaching  creditor.' " 

[2]  The  purpose  of  the  statute  is  to  give 
notice  to  creditors  of  a  defendant  in  an  at- 
tachment action,  so  that  if  they  desire  to  pro- 
rate they  may  immediately  conmirace  and 
prosecute  to  final  judgment  their  claims 
against  the  debtor.  If  they  obtaln  notice  by 
any  other  means  and  commence  their  actions 
and  prosecute  them  to  flnal  Judgment,  are 
they  prerinded  from  prorating  In  the  pro- 
ceeds of  the  attechment  on  account  of  tbe  fail- 
ure of  the  derk  to  obey  tbe  direction  of  the 
statute^  by  reason  of  tbe  provision  of  the 
statute  that  any  creditor  ot  the  defendant 
who,  within  60  days  after  the  first  posting 
and  publlcatl<si  of  notice,  shaU  commence  and 
prosecute  to  flnal  Judffcaent  his  action  or 
claim  against  the  defendant  shall  share  pro 
rata  with  the  attaddng  credltw? 

The  right  to  prorate  does  not  depend  upon 
whether  or  not  the  creditor  actually  Is  cog- 
nizant  of  the  i>osting  and  publishing  of  the 
notice.  Under  the  statute.  If  he  commenced 
his  action  after  the  posting  and  publication 
of  notice  and  obtained  Jnc^ment  within  60 
days,  be  Is  entitled  to  prorato  whether  his 
actl<m  In  bringing  suit  was  prompted  by  a 
knowledge  of  tbe  giving  of  notice  or  not 

[S]  It  hr  contended  that  the  duty  ot  giving 
the  notice  was  placed  by  law  upw  the  derk, 
and  not  npon  the  t^lntlff  In  an  attachment 
actlm  and  that  tbe  plaintiff  has  no  control 
over  the  action  of  the  deA.  Though  tbe 
duty  of  giving  notice  devolves  upon  the  clerk, 
the  plaintiff  cannot  excuse  his  lack  ot  knowl- 
edge as  to  whetbor  or  not  the  clerk  has  per- 
formed his  duty.  The  publicatlott  la  at  plain- 
tiffs expense;  his  Interests  are  materially 
affected  by  the  action  of  tbe  clerk,  and  It  is 
his  duly  to  Inform  himself  aa  to  whetber  or 
not  the  clerk  has  acted,  and  it  hi  within  his 
power  to  compel  tbe  derk  to  act 

[4,  S]  Creditors  are  not  to  be  deprived  of 
their  right  to  prorate,  If  they  commence  th^ 
actions  otherwise  In  time,  on  account  of  tbe 
failure  at  the  derk  to  perform  his  statutory 
duty,  nor  Is  respondent  entitled  to  any  bene- 
fit resulting  from  tbe  ftdlnre  of  the  derk 
rince  be  neglected  to  cause  tbe  dezk  to  do  bis 
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duty.  Neith^*  is  the  giving  of  notice  72 
days  after  the  Issuance  of  the  writ  a  nnllity. 
Statntes  fixing  the  time  within  which  an  of- 
ficer Is  to  perform  a  dnty,  so  far  as  the  rlgHts 
ofl  third  persons  are  affected  thereby,  are 
usually  held  to  be  directory,  rather  than 
mandatory.  The  respcmdent  could  have  com- 
pelled the  derk  to  give  notice  at  any  time. 
He  Is  not  entitled  to  the  benefit  of  the  limi- 
tation fixed  in  the  statute  until  the  time  pre* 
scribed  has  expired  after  the  actual  giving 
of  the  notice. 

[6]  The  statute,  therefore,  must  be  con- 
strued to  mean  that  creditors  who  commence 
their  actions  within  the  time  prracrlbed,  had 
the  clerk  performed  his  statutory  duty,  and 
prosecute  their  claims  to  final  Judgments 
thereafter,  and  within  60  days  after  the  no- 
tice Is  posted  and  published,  are  entitled  to 
prorate. 

We  recognize  the  fact  that  the  right  to  pro- 
rate Is  purely  statutory,  and  that  creditors 
have  no  such  rights,  except  as  obtained  from 
the  statute.  When  conditions  arise,  as  In 
this  case,  where  the  clerk  has  &lled  to  per- 
form his  duty,  It  becomes  necessary  to  con- 
strue the  statute  which  is  plain  when  its  pro- 
visions have  been  followed.  We  think  a  cor- 
rect construction  of  the  statute  prevents  the 
failure  of  an  officer  to  do  his  duty  from  de- 
priving parties  litigant  of  valuable  rights. 
Nor  can  a  plaintiff  obtain  valuable!  rights 
through  official  failure  where  he  has  neglect- 
ed to  cause  the  officer  to  do  his  duty. 

The  judgment  appealed  from  is  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings in  accordance  with  this  opinion.  Coats 
awarded  to  appellants. 

BUDGE,  McCARTHT,  DUNN,  and  LEE, 
JJ^  concur. 


(34  Idabo,  41) 
REILLY«tal.y.  LUCRAFT.   (Nft.  8350.) 

(Sapreme  Conrt  of  Idaho.  Uay  27,  1921.) 

1.  Evidence  i3=a273(2)— Grantee^s  self-serving 
•tatemeDts  In  graiito''*  sbsenoe  laadmlsalble 
to  prove  repudiation. 

Self-serving  statements  of  a  grantee,  made 
in  the  absence  of  the  grentor,  are  not  admisai- 
Ue  to  prove  repndiatim  of  as  agreement  to 
exchange  real  estate. 

2.  Mortoagee  «=»285— Agreemeat  between 
original  grantor  and  third  party  lukstltutlng 
tatter's  name  held  not  to  rriease  liability  on 
eoveaant  to  pay  nortgagn  debt.  . 

After  aec^tance  of  a  deed  containing  a 

covenant  of  asBumptios  ot  a  mortgage  debt,  and 
an  agreement  by  the  grantee  to  convey  to  a 
third  party,  the  fact  that,  by  agreement  be- 
^tween  the  original  grantor  and  such  third  par- 
ty, the  name  of  the  latter  is  substituted  in  the 
original  deed,  for  that  of  the  original  grantee, 
does  not  release  bis  liability  on  such  covenant. 


Appeal  from  District  Gonr^  Fajette  Oomi- 
ty;  Ed.  L.  Bryan,  Judge. 

Action  by  Mary  I.  Bdlly  and  bnCiaad 
against  William  Lu craft  on  cootract  to  as- 
same  mortgage  debt  In  purchase  of  land. 
Judgment  for  plaintiff^  and  drfmdant  ap- 
peals: Afflnned. 

R.  E.  Haynes,  of  Payette,  and  Thompscm  k 
Blcknell,  ot  Caldwell,  for  appellant 

B.  B.  Scatterday,  of  Pontlac,  111.,  O.  M. 
Van  Doyn,  ot  San  Francisco,  Cat.,  and  Frank 
T.  Wymanti  ot  Boise,  few  revoDdenbB. 

McOARTHY.  J.  This  action  was  bron^ 
by  respondents  to  recover  $761.63,  whldi 
they  were  forced  to  pay  under  a  deficiency 
Judgment,  obtained  against  them  In  the  cir- 
cuit court  ot  lAun  county,  Ore.,  subaequent 
to  the  foreclosure  and  sale  of  certain  lands 
In  South  Dakota  to  satisfy  a  mortgage  there- 
on in  the  sum  of  $1,689.76,  originally  gives 
by  respondents,  bat  alleged  to  have  been  as- 
sumed by  aiveUant  in  a  land  trade  agree- 
ment, wherein  appellant  exchanged  certain 
Missoorl  land  <tf  his  for  tlie  South  Dabrta 
land  ot  respondents. 

In  December,  1012,  respoiidait  Hazy  I. 
Bdlly  owned  certain  land  In  Soutii  Dakota 
subject  to  a  mortgage  ot  tl*S8».75,  plnfl  In- 
terest, and  appellant  owned  certain  land  In 
Missouri  subject  to  a  tSOO  mOTtgage.  i^db 
interest  In  the  latter  part  of  December  re- 
spondents and  appellant  agreed  to  trade  lands, 
each  assuming  .and  i^^reelng  to  pay  the  debt, 
exclniAve  of  intovst  covered  tbe  mortsue 
upon  the  land  acquired.  Deeds  were  pre- 
pared by  F.  H.  ttyon,  In  whose  office  the  pai^ 
ties  severally  appoued  and  encuted  them. 
Each  gave  the  other  a  che^  for  the  accumu- 
lated Interest 

Appellant  claims  that  respondents  repre- 
sented the  mortgage  upon  their  lands  to  be 
for  91,500,  and  that,  when  he  found  the  debt 
was  $1,689.75,  he  refused  to  cany  out  Uw 
deal,  and  so  notified  respondents.  This  b 
denied  by  respondents.  Appelant  claims 
that  a  new  three-cornered  agreement  was 
entered  into  respondents  ani  himself  and 
one  J.  0.  Bowker  whereby  respondents  would 
take  the  Missouri  land  subject  to  a  mortgage 
of  $500,  Bowker  would  take  the  South  Dakota 
land  subject  to  the  mortgage  of  $1,589.75,  and 
appellant  wcnild  take  certain  Iowa  land, 
owned  by  Bowker,  subject  to  a  small  mort- 
gage, and  pay  $1,000  in  addition  th^eto. 
Respondents  claim  that  they  were  not  a  party 
to  such  an  agreement,  that  appelant  after 
accepting  the  deed  from  themi,  made  his  own 
deal  with  Bowker.  Bowker  and  I^oA  made  a 
deal  by  which  Lyon  was  to  take  the  South 
Dakota  property.  Bowker  and  Lyon,  to  save 
recording  fees,  and  with  Reilly's  coaaeut,  had 
the  name  of  Lucraft  erased  in  the  deed  given 
by  the  Reillys,  and  that  of  Lyon  substltutBd. 
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The  deed  to  tbe  South  Dakota  land  waa 
then  recorded  by  Lyoo.  The  mortgage  on 
this  land,  not  b^g  paid,  was  foreclosed,  and 
a  deficiency  judgment  taken  against  tbe 
Reillys.  Suit  was  broujht  against  them  In 
Oregon  upon  this  deficiency  and  judgment 
taken.  This  judgment  thety  paid,  and  brought 
this  actloQ  against  Lucraft  and  Lyon  to  re* 
cover  the  amount  so  paid  by  them. 

The  court  found  that  respondMits  sold 
and  conTeyed  the  South  Dakota  land  to  ap- 
pellant for  a  good  and  raluable  consideration, 
subject  to  the  mortgage  of  91,589.76,  wtiich 
sum  the  api>eUant  expressly  agreed  to  assume 
and  pay  as  a  part  of  the  consideration  and 
purchase  price;  that  tbe  Reillys  delivered 
the  deed  executed  by  them  for  this  land  to 
appellant;  that  appellant  made  a  deal  with 
Bowker,  whereby  Bowker  was  to  take  this 
land ;  that  no  agreement,  express  or  implied, 
was  ever  made,  releasing  appellant  from 
his  tnromlse  to  pay  the  mortgage  assumed  by 
him;  that  appellant  did  not  refuse  to  con- 
snmmate  the  deal  with  respondents,  and  the 
contract  between  them  was  in  force  at  all 
times  mentioned  In  the  pleadings;  that  ap- 
pellant accepted  the  South  Dakota  property 
under  said  contract;  that  respondents  did 
not  agree  to  convey  the  land  to  Bowker,  and 
did  not  thereafter,  at  the  request  of  Bowker, 
convey  the  land  to  Lyon;  that,  by  reason  of 
tlw  failure  of  appellant  to  pay  the  mortgage, 
it  was  foreclosed,  and  the  property  sold,  and 
tbe  proceeds  were  insufflcient  by  $691.35  to 
meet  the  mortgage;  that  thereafter  suit  was 
instituted  the  holder  of  the  note  and  mort- 
gage against  respondents,  and  they  were  com- 
pelled to  pay  the  said  sum  of  $691.35  and  ex- 
penses, amounting  to  a  total  of  $761.63;  that 
rcQKMidrats  demanded  from  appellant  the 
said  sum  prior  to  tbe  bUng  of  this  suit,  and 
tbat  ttiere  la  now  doe,  owlnft  and  unpaid 
to  reqxttdoilB  from  ^nnUant  tbe  mm  of 
9761.6S. 

Af^eStanVE  first  ■■rtgnmcmis  of  error  ftre 
tbe  admlssian  in  evidence,  over  objection, 
aod  without  proper  certifloatlon,  <tf  resptmd- 
enti*  ExUMtB  B  and  copies  of  the  deed 
reonrded  In  Soatb  Dakota,  and  ot  tbe  record 
at  flnedosDre  of  tbe  mortgage.  We  have 
examined  Ibeee  ohiblts,  end  find  tb^  were 
folly  certified  to  and  adnrisslbte. 

[1]  It  is  next  objected  tbat  tbe  court  wred 
In  refnsii^;  to  permit  appellant  to  testify  to 
bla  complaint  made  to  Lyon  as  to  the  amomit 
of  the  mortgage  on  the  Rellly  land.  This 
was  not  error,  becaiue  sudi  a  statement  by 
appellant  to  hyoa,  fn  tbe  absence  of  re* 
^Kudents,  •would  not  affMt  ttie  obUgatlOtts  be- 
tween him  and  tbam. 

It}  Tbe  evidence  was  conflicting  as  to 
wlietber  tbe  original  deal  was  consummated, 
or  was  n^dlated  by  appellant.  There  Is 
evidence  to  support  the  findings.  In  vach 
case  it  is  the  eetaUldied  rule  lhat  this  court 


will  accept  the  findings  of  the  trial  court, 
Watklns  v.  Mountain  Home  Co-operative  Irr. 
Co.,  33  Idaho,  — ,  197  P&c  247;  Neil  v. 
Hyde,  32  Idaho,  676.  186  Pac.  710.  Forther- 
more,  the  actions  of  SKiellant  in  retaining 
the  check  given  him  by  respondents,  and  in 
negotiating  the  subsequent  trade  with  Bow- 
ker, negative  a  repudiation.  He  did  not 
return  the  deed  to  Rellly  nor  the  check,  but 
traded  the  land  to  Bowker,  and  used  the 
check  given  him  by  BeUly  as  part  payment 
in  the  new  deaL  This  was.  a  sufficient  exer- 
cise of  dominion  and  ownership  of  the  land 
to  prove  bis  acceptance.  The  evidence  is 
sufficient  to  sustain  the  court's  finding  tbat 
the  original  deal  between  respondents  and 
i^ipellant  was  closed  by  tbe  latter's  acceptance 
of  the  deed.  Once  this  happened,  appellant's 
liability  on  the  mortgage  was  fixed,  and  no 
subsequent  transfer  could  release  him.  The 
recording  of  the  deed  in  his  name  was  not 
necessary.  His  obligation  was  not  released 
by  t|ie  subsequent  substltatlon  of  Lyon's  name 
In  the  deed  merely  for  the  purpose  of  saving 
recording  fees. 

The  judgment  is  affirmed,  witb  costs  to  re- 
spondoDti. 

RICE,  0.  J.,  and  BUDOB.  D.UKN,  and 
LSB^  JJ.,  concur. 


(31  Idaho,  22) 

CLINTON  SHEEP  CO.  V.  OGEE  et  sL 
(No.  3308.) 

(Supreme  Court  of  Idaho.    May  27,  1921.) 

1.  Costraots  «=i»16ft— Wrlttes  eontraot  refer- 
ring to  another  hiM  to  Iseorporate  applica- 
M«  provisions. 

A  written  contract  between  two  parties 
which  ezpreasly  refers  to  another  between  one 
of  them  and  a  third  party  incorporates  provi- 
slona  of  the  latter  which  are  applicable  and  nee* 
essary  to  Its  pnwer  undentandhig  and  perform- 
ance. 

2.  Sales  <s»202(l)— Title  to  hay  passes  whes 
price  paid  and  particular  hay  designated. 

On  a  contract  for  sale  of  hay,  when  the 
price  ia  paid,  and  the  parttcolar  hay  desigDsted, 
title  passes. 

3.  Sales  ^202(1)— Attempted  repudlatlea  by 
vendor  after  title  pfuses  of  no  effeot. 

An  attempted  repudiation  of  the  contract  by 
the  vendor  tberMfter  is  of  no  elfect. 

Appeal  from  District  Court,  Ooodlng  Coun- 
ty; Win.  A.  Babcock,  Judge. 

Action  In  dalm  and  delivery  tbe  Clin- 
tmt  Shew  Company  against  G.  H.  Ogee  and 
another.  Judgment  for  plaintiff,  and  defend- 
ants aweal.  Affirmed. 

James  &  Byan,  of  Gooding,  tor  appellants. 
W.  T.  Stafford,  of  Qoodin{^  and  Frank  T, 
Wyman,  of  BobBS^  tor  respondent. 


^»For  other  omw  m*  hum  toplo  sad  KIBT-NUISBBB  In  all  K^-Numtwrad  Difestt  and  Indaua 
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McCarthy,  J.  May  24,  1912,  one  Solon 
Bray,  purporting  to  act  for  Bray  Bros.,  made 
a  written  agreement  with  respondent  to  sell 
and  deliver  to  it,  each  year  for  &ve  years, 
from  200  to  250  tons  of  hay  at  ?5  per  ton, 
the  hay  to  be  measured  on  the  1st  of  each 
November.  December  17, 1912,  he  leased  for 
five  years  to  appellant  Ogee  part  of  hla  agri- 
cultural land  for  a  rental  of  $1,000,  $250  pay- 
able on  June  1st,  and  $750  on  November  1st 
of  each  year.  One  of  the  express  covenants 
of  the  lease,  which  Is  signed  by  Bray  and  ap- 
peUant  Ogee,  la  that  the  latter  "will,  during 
the  life  of  this  lease,  furnish  such  part  of 
the  hay  to  fill  the  Clinton  contract  which 
Bray  Bros,  are  unable  to  fumlah." 

In  the  years  1913,  1914.  and  1916,  before 
the  time  arrived  for  the  delivery  of  the  hay. 
Bray  asked  appellant  how  much  hay  be  could 
furnish,  and  appellant  designated  certain 
particular  stact  or  stacks.  The  amounts  so 
designated  varied  from  100  tons  to  214  tone 
and  seemed  to  have  no  particular  relation  to 
the  amount  which  the  Brays  could  furnish. 
The  general  procedure  followed  In  these  years 

'  was  that  Bray  and  appellant  and  a  repre- 
sentative of  respondent  would  meet  at  the 
stacks  on  November  Ist  and  measure  the 
hay;  respondent  would  pay  Bray  $5  per  ton; 
Bray  would  take  out  of  it  the  amount  of  rent 
owfaig  from  appellant,  or  $750,  and  pay  him 
the  balance.  In  the  year  1916,  about  a  week 
before  November  1st,  appellant  told  Farmer 
and  Painter,  two  representatives  of  respond- 
ent, that  he  would  not  sell  his  hay  for  $5  per 
ton  that  year,  but  would  ask  $8.  He  did  not 
convey  this  Information  to  Bray.  Farmer 
testifies  that  a  few  days  before  November, 
1916,  he  notified  appellant  that  they  would 
be  down  to  measure  the  hay  on  November 
Ist.  This  Is  denied  by  appellant.  Elarly  In 
the  morning  of  November  1st  Farmer,  Palnt- 
«p,  and  Bray  went  to  the  farm  for  the  pur- 
pose of  measuring  the  hay.  When  they  ar- 
rived appellant  was  absent,  and  one  of  his 
hired  men  designated  the  stacks  which 
should  be  measured,  noti^rlng  them  that  one 
certain  stack  was  reserved  by  appellant  for 
himself.  Appellant  arrived  Just  as  the  last 

'  stack  was  being  measured.  He  made  no  ob- 
jection to  the  selection  of  the  stacks  nor  to 
the  measurements.  One  hundred  fifty  tons 
of  hay  were  selected  and  measured,  and  the 
representatives  of  respondent  paid  Bray  at 
the  rate  of  $6  per  ton,  which  would  amount 
to  $760,  the  amount  due  from  appellant  for 
rent  Bray  applied  the  money  on  the  rent 
Thai  appellant  raised  the  objection  that  he 
wOnld  not  sell  his  hay  for  $6  per  ton  and 
demanded  $8.  He  refused  to  permit  re- 
[QKmdent  to  take  the  hay  or  feed  It,  and  at- 
tempted  to  eAl  it  to  appellant  Hulbert  Be- 
qiondent  brooght  this  action  of  claim  and  de- 
ItTery.  Upon  the  trial  verdict  and  Judg- 
ment were  In  teror  ttf  respondent,  from 
which  appellants  appeal. 
The  first  point  raised  by  appdlants  Is  that 


^e  covenant  In  the  lease  was  a  contract  be- 
tween Ogee  and  Bray,  that  It  was  not  made 
expressly  for  the  benefit  of  respondent  with- 
in the  meaning  of  C.  S.  {  6662,  and  that 
therefore  respondent  had  no  right  to  sue  up- 
on It.  It  Is  not  necessary  to  pass  upon  this 
point  because  the  action  Is  not  one  for  breach 
of  the  executory  ctmtract.  It  is  an  action  In 
claim  and  delivery  on  the  theory  that  title 
passed.  The  verdict  and  Judgment  must  be 
sustained,  If  at  all,  on  respondent's  theory 
that  the  title  In  the  bay  passed  to  Bray  and 
from  Bray  to  respondent.  If  such  was  tbe 
case  respondent  would  have  a  right  to  tbe 
possession  of  the  hay,  to  raforce  whldi  the 
action  in  claim  and  delivery  was  brought. 
In  that  connection  the  provisions  of  the  con- 
tract and  the  covenant  In  the  lease  become  of 
Importance  only  In  assisting  us  to  determine 
whether  title  did  pass  from  appellant  to 
Bray  and  from  Bray  to  respondent 

.[1]  Appellants  contend  that  the  title  could 
not  pass  because  the  price  was  not  fixed  as 
between  Bray  and  Ogee.  Unless  the  matter 
is  covered  by  an  express  provision  of  the 
contract,  It  is  true  that,  when  the  Intent  ia 
to  sell  for  a  price  to  be  fixed,  and  not  for 
the  reasonable  value,  tbe  title  will  not  pass 
until  the  price  has  been  fixed.  In  this  case 
the  contract  between  Bray  and  respondent 
fixed  the  price  at  $5.  The  lease  refers  to 
this  contract*  For  three  years  $5  was  the 
price  paid  and  accepted.  Beading  the  con- 
tract and  tbe  lease  together  and  considering 
the  conduct  of  the  jwrtles  and  all  tbe  circum- 
stances, the  $5  provision  of  the  contract 
and  Its  provisions  concerning  the  time  and 
method  of  payment  were  Incorporated  Into 
the  lease  by  reference,  1  Willlston  on  ex- 
tracts, S  581,  and  cas^  cited.  The  instruc- 
tion of  the  court  that  all  provisions  of  the 
contract  were  Incorporated  into  the  lease 
was  too  broad  because  some  of  them  were 
not  applicable.  It  appears,  however,  that 
this  error  did  not  result  In  ujr  prc^ndice 
to  appellants. 

[2]  It  is  next  contended  that  in  tbe  ab- 
sence of  an  agreement  to  the  contrary,  the 
title  does  not  pass  unless  tbe  purchase  price 
Is  paid  or  at  least  tendered.  The  lease  being 
silent  on  that  point,  reference  can  he  had  to 
the  contract  and  the  dealings  of  tbe  parties 
in  carrying  It  out  The  evidence  shows  that 
each  year,  with  one  possible  exception,  the; 
met  at  tbe  ranch  on  November  Ist  measured 
Uie  hay,  respondent  paid  Bray,  Bray  credit- 
ed appellant  Ogee  with  the  rent  and  paid 
him  the  su^lus.  If  any.  There  Is  evidence 
that  this  was  done  In  November,  1916. 
Therefore  the  Jury  would  be  Justified  In  «»- 
eluding  that  payment  was  made  in  accordance 
with  the  agreement  as  construed  by  the  par- 
ties. The  witness  Fainter*  t^tlfied  that  he 
believed  157  tons  were  measured.  On  this 
ground  appellants  contend  that  the  bay  was 
not  paid  for.  The  complaint  alleges  that 
the  hay  in  controversy  was  150  tons,  and  Qfia 
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.fa  admitted  by  the  anawer. 
no  point  can  be  made  of  this  testimony  of 
Painter; 

[3]  The  next  point  la  tbat  the  appellant 
Ogee  refused  to  pass  the  title.  It  Is  elemen- 
tary that  claim  and  delivery  does  not  He  for 
a  mere  breach  of  an  executory  contract.  If 
the  vendor  breaks  bis  contract  and  prevents 
title  from  passing,  the  vendee  has  only  his 
action  for  damages.  In  this  case  all  that 
remained  to  pass  the  title  was  the  segrega- 
tion and  designation  of*  the  particular  hay. 
The  rale  applicable  is  veil  expressed  as  fol- 
lows: 

"The  principle,  however,  Is  •  •  •  that  the 
coods  most  be  sofficientl;  designated  that  no 
qaestion  can  arise  as  to  the  thing  intended'; 
Uiat  'the  parties  do  not  coQtemplate  an  im- 
mediate bargain  and  sale  till  the  specific  goods 
on  which  their  contract  is  to  attach  are  agreed 
upon.' "  Barber  r.  Andrews,  20  B.  I.  51.  68 
AH  1.  26  li.  a  A.  (N.  S.)  1.  and  note. 

See.  also,  Idaho  Implement  Co.  v.  Lam- 
bach.  16  Idaho.  497,  101  Pac.  9S1. 

"Whether  the  sale  of  the  hay  was  complete  or 
tb«  contract  merely  executory,  under  the  evi- 
dence,  was  a  matter  for  the  jory.  Such  ques- 
tlon  is  UBuaJly  one  of  intent  of  the  parties  aa 
gathered  from  their  contract  and  the  situation 
of  the  thing  sold  and  the  circnmstances  sur- 
ronnding  the  sale."  Idaho  Implement  Co.  v. 
Lambach,  supra,  16  Idaho,  SIO,  101  Pac  OSO. 

See  Bylei  v.  OoUer,  04  Mich.  1.  10  N.  W. 
CMJ5. 

"If  different  minda  might  reach  different  con- 
duaions  as  to  whether  the  contract  was  a  com- 
pleted aale  or  merely  an  executory  agreement 
to  sen,  then  the  qoestton  became  one  (tf  fact 
and  Bhonld  have  been  left  to  the  Jury  for  de- 
termination." Idaho  Inclement  Co.  t.  Lam- 
bach. supra. 

See  Miller  v.  Bntterfleld-EIder  Ca.  82  Ida- 
ho, 265,  181  Pac.  703. 

Apipellant  Ogee's  contract  was  with  Bray. 
If  he  stated  to  a  representative  of  the  com- 
pany a  few  days  before  November  1st,  In  the 
absence  of  Bray,  that  he  would  not  take  $5 
for  the  hay  that  year,  as  he  testified,  this 
would  not  be  sufficient  to  prevent  title  pass- 
ing to  Bray.  If  title  passed  to  Bray,  then 
Bray  passed  It  to  respondent.  Whether  a 
similar  statement  made  by  a^)ellant  Ogee 
on  November  1,  1016,  prevented  the  passing 
of  title  was  a  question  of  fact  for  the  Jury. 
There  was  evidence  that  be  did  not  make 
snch  a  statement  until  after  the  hay  was 
designated  and  measured  and  settlement 
made  In  accordance  with  the  custom  of  for- 
mer years.  If  made  at  such  a  time  it  wduld 
not  prevent  the  passing  of  title.  There  is 
substantial  evidence  to  support  the  verdict, 
and  the  court  did  not  err  In  denying  appel- 
lants' motion  for  a  directed  verdict. 
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Por  this  reason  i    There  are  many  other  spedflcatlons  of  er-' 


ror  relating  to  rollngs  on  evidence,  Instmc* 
Hons  given,  and  instructions  refused.  Over 
appellants'  objection  evidence  of  oral  statfr- 
ments  and  opinion  evidence  were  admitted 
to  show  that,  while  there  were  two  Brays, 
yet  the  expression  "Bray  Bros."  meant  only 
Solon  Bray.  This  was  error,  as  the  contract 
and  lease  were  not  ambiguous  In  that  regard 
and  it  amounted  to  contradicting  a  written 
Instrument  by  parol  evidence.  Witnesses 
were  permitted  to  testify  to  an  oral  under- 
standing that  the  hay  to  be  fumlsfaed  should 
be  grown  on  the  Bray  land  leased  by  appel- 
lant Ogee.  The  contract  was  not  ambiguous 
In  that  reqiwct.  It  would  have  been  met  by 
fiu*nishlng  hay  to  the  amount  specified. 
Snch  an  oral  understanding  would  add  to 
the  written  agreement.  Certainly  an  oral 
understanding  between  respondent  and  Bray, 
of  which  appellant  Ogee  had  no  knowledge, 
would  not  be  binding  on  bim.  Yet  such  er- 
rors are  not  prejudicial  for  the  following 
reason:  The  only  question  In  the  case  was 
whether  title  to  the  150  tons  of  bay  passed. 
This  depended  on  what  liappened  November 
1,  1916.  The  only  pmposes  for  which  the 
contract  was  relevant  were  to  show  the  price 
and  the  time  and  method  of  payment.  The 
evidence  above  mentioned,  while  not  relevant, 
conld  not  prejudice  appellants  In  the  deter- 
mination of  the  question  at  Issue.  There- 
fore its  admission  was  not  reversible  error. 
Appellants  requested  several  Instructions  as 
to  the  meaning  of  "which  Bray  Bros,  are  un- 
able to  furnish."  If  this  question  bad  been 
material,  refusal  to  give  some  of  these  in- 
structions would  have  been  reversible  error. 
In  view  of  the  evidence  It  was  immaterial. 

The  law  of  the  case  was  correctly  given  In 
instructions  Nos.  8,  9,  and  10,  In  which  the 
court  Instructed,  in  substance,  that,  before 
title  could  pass,  the  150  tons  of  hay  claimed 
by  the  respoi^dent  must  have  been  ascer- 
tained, designated,  and  segregated  from  oth- 
er hay,  and  that  this  must  have  occurred  be- 
fore the  defendant  Ogee  repudiated  bis  con- 
tract. It  is  argued  tbat  instruction  No.  18 
is  error.  Read  in  connection  with  the  oth- 
ers Just  mentioned,  we  do  not  think  it  could 
have  misled  the  Jury.  Other  errors  are  spec- 
ified in  connection  with  other  Instructions 
given  or  refused.  We  conclude  that  the  In- 
structions as  a  whole  correctly  sta'ted  the 
taw  %ppllcable  to  the  real  issues  of  the  case, 
and  that  any  erroneous  Instructions  given 
were  not  prejudicial. 

The  Judgment  is  afllrmed;  costs  to  re- 
spondent. 

RICH,  a  and  DUNN  and  LEE,  con- 
cur. 

BUDGE,  J.,  did  not  sit  at  the  hearing  In 
this  case  and  took  no  part  in  the  opinion. 
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(34  Idaho,  18) 
HAYES  V.  PLE8HER  flt  aL  (N*.  3324.) 

(Snpreue  Gonrt  of  Idaho.  Maj  20,  1921.) 

1.  PiMdiM  «»236(3)— ParnlHtoa  to  aMUut 
iMwer  iaring  trial  wlMila  tfltenttea  af  wart 

F«nnfssloii  to  amend  an  answer  doiiDg  the 
progrew  of  the  trial  la  within  the  aoond  dis- 
cretion of  the  trial  court 

2.  Evidenoe  «=>433(4>— Dafsadaat  Hay  allege 
Biataal  nlstaka  wKhMt  praylai  rafonaatlaa 
•f  deed. 

In  pn^er  cases,  defendant  In  an  action  may 
ollece  motual  mistake  as  a  defense  withont 
prayliic  for  reformation  of  the  instrument 

3.  Deeds  «=»2I  I  (2)— Evldeaoa  of  natoal  aila- 
taka  mast  bo  dear. 

The  evidence  to  establish  a  mutual  mistake 
must  be  satisfactory,  dear,  and  coDTindnf . 

4.  Deeds  ^90— Evidenoe  «=>450(3)— Instm. 
neat  should  be  apheld  if  possible;  parol  evl< 
denee  admissible  to  explala  aaiblBslty  or  uo- 
oertalaty. 

Where  the  (rantor  in  a  deed  has  received 
the  eonsideraticQ  therefor,  the  instroment 
should  he  construed  most  strongly  against  liim 
and  be  upheld,  if  it  can  be  done,  by  a  reason- 
able construction  of  its  terms.  Parol  testi- 
mony may  be  introduced  to  explain  an  ambl- 
(uity  or  uncertain^  In  a  deed. 

5.  Watan  and  watar  eoarsas  «»158(l)— 
Graateea  oWmlag  andar  ooavqraaoe  of  wa- 
ter rigbta  nuat  show  tho  aoopa  of  rights 
ooBvayed. 

Where  a  contract  for  conveyance  of  land 
contains,  as  part  of  the  description,  "a  per- 
petual right  to  take  sufficient  water  from  the 
ditches  and  laterals  of  the  grantors  adjacent 
snd  near  thereto  for  the  irrigation"  of  the 
land  conveyed,  it  is  incumbent  upon  the  gran- 
tees 'rlaiiff'ng  under  such  conveyance  to  slu>w 
exactly  what  waa  intended  by  the  proviaion 
for  a  water  right  and  that  they  bad  not  ex- 
ceeded their  rifhta  under  mch  contract 

Appeal  from  District  Ooort,  Gem  County; 
Bd.  L.  Bryan,  Judge. 

Action  by  B.  K.  Hayes  againat  A.  A. 
Flesher  and  another  to  enjoin  interference 
with  irrigation  water.  Judgment  for  defend- 
ants, and  plalntUC  aiq^eala.  Beversed  and 
remanded. 

J.  P.  Reed,  of  Bmmett,  fOr  appellant 
Ffnl^' Monroe  and  Gea  C  Haebenor,  boOi 
ct  Bmmett,  for  re^Mndotti.  ^ 

BICB,  a  3.  This  action  waa  brousfht  iff 
antellant  to  enjoin  reapondents  from  using 
irrigation  water  and  interfering  with  irriga- 
tion ditches  dtuate  upon  lands  bdcmglng  to 
the  wife  of  app^ant  and  controlled  by  blm. 
Tlie  irrigation  water  is  represented  by  ataarea 
of  capital  stodc  of  Uie  Last  Qiance  Ditch 
Company,  a  cmporation.  the  cwttflcates  of 
Bto<&  Mdng  htid  by  appellant  as  bis  separate 
property.  On  Mardi  17,  1917,  appellant  and 


bla  wif^  by  warranty  deed,  euiT^ed  to 
Sarah  a  FleAw,  ,<me  of  the  req^denta, 
about  an  acre  ot  land  out  of  aaid  tract,  the 
deed  containing  no  mention  d  wator  or  wato- 
rli^ts.  By  agreement  ot  the  parties  made  at 
the  time  of  the  conveyance,  appelant  re- 
moved tl^  dlt(A  connected  with  his  system 
of  laterals  from  the  acre  tract  so  conveyed. 
Subsequent  to  the  conv^ance,  the  resiKmd- 
enta  cmatructed  a  ditch  from  the  laterals  of 
appellant  to  the  acre  of  land,  and  daring  the 
irrigation  season  of  lftL7,  and  thereafter,  took 
fnmi  appellant'a  laterals  sufficient  water  to 
irrigate  the  acre  tract  The  testimony  Show- 
ed that  they  Irrigated  about  once  every  two 
weeks.  teUng  ^  sufficient  amount  of  water  to 
Irrigate  the  tract  In  about  two  hours*  time. 
The  court  found  that  th^  exerdaed  due  care 
In  conducting  their  lrrigati<ni,  and  did  not 
permit  water  to  ovwflow  the  liutda  contraUod 
by  aK>ellant 

In  their  answer  as  originally  filed,  ie> 
spondents  set  np  by  way  of  defense  that  iv- 
pellant  and  his  wlffe  sold  to  th«n,  tor  a  valu- 
able cniBlderation,  "me  acre  of  land,  with 
the  perpetual  rlgM  to  take  suffidait  water 
from  8^  ditdies  and  latmls  Vacant  and  - 
near  thereto  for  the  irrigation  UmeoC"  Dnr^ 
li^  the  trial.  re^Kmdaits  were  granted  pe^ 
mlsslrai  hf  the  court  to  amend  their  answer 
by  setting  up  the  following  additional  mattft-: 

"That  by  mntnal  mistake  of  the  parties  the 
right  to  the  use  of  said  water  for  aaid  land  wo 
omitted  from  the  deed  of  conveyance.** 

A  Jury  waa  Impanded  by  the  court  to  ad- 
vise on  apeclal  lasuw  of  fact  At  the  om- 
cluslon  of  the  trial,  the  court  filed  its  deci- 
sion, and  ent«ed  Judgment,  denying  (he  pray- 
er of  the  comiOaint  tot  an  injunction.  n» 
aiv>eal  la  fnnn  the  Jndgmoit 

It  appears  to  be  conceded  that  the  deed  as 
originally  aecnted  did  not  carry  with  it  any 
water  right  as  appurtenant  to  the  land. 

[1]  Ai^lant*8  first  specification  of  error 
Is  that  the  court  erred  in  permitting  reqMnd- 
ents  to  ammd  their  answer  during  the  prog- 
ress of  the  trial.  We  think  the  court  did  not 
ahuse  Ite  disoetirai  in  perndtting  the  amoid- 
moit  The  Mode,  IM.,  v.  Myers,  80  Idaho, 
159,  19i  Pac.  91. 

[t,  SI  The  next  8peciflcati<m  of  error  la  to 
the  effect  Out  the  ammdmait  as .  made  dU 
not  Justify  the  Introduction  ot  parol  testl- 
m<ny  tor  the  purpose  of  proving  a  mutusl 
mistake  In  the  execution  of  the  deed,  for  the 
reason  that  reQxmdents  had  not  laid  a  prop- 
er foundation.  In  that  th^  had  fiiDed  to  ask 
for  a  reformation  ot  the  deed.  In  ptopet 
cas^  a  defrndant  In  an  action  may  all^ 
mutual  mistake  as  a  defmse  without  praying 
for  refm-matlon  ot  the  instrummt  Ud^ 
Titz  V.  Ketchen,  S3  Idaho>  — ,  190  Pac  im 
The  evidence  necessary  to  establish  mutoal 
mistake  In  swA  cases  is  the  same  as  thou^ 
a  refcffmatimi  of  the  Instrumoit  were  pi^ed 
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for.  The  proof  rnnst  be  aatlBfactorr,  dear, 
and  oonThiclng.  tJdt^Tlts  t.  Ketcboi, 
supra. 

The  court  Instructed  the  Jury  that  the  boiv 
den  rested  npmi  the  respondents  to  i»OTe 
their  afflrmatlTe  allegatloiia  by  a  pr^)ondOT> 
ance  of  the  evidence.  This  instruction  may 
indicate  the  standard  adopted  Jn  making  the 
sobaequent  flndhigs,  bat,  whether  it  does  or 
not,  we  cannot  say  fnnn  a  review  of  the  proof 
offined  by  respoiMntB  tluit  the  court  did  not 
And  the  proof  ct  nnitual  mistake  to  be  dear 
and  conTindnff.  ^Tble  court  would  not  be  jus- 
tified in  holding ,  that  the  evidence  was  In- 
•offideat  to  sustain  the  flndli^s  of  fbe  eoort: 
in  that  respect.  The  court^s  findings  In  this 
matter  was  to  the  effect  that  Elsie  Warddl 
Hayes,  wife  of  appellant,  sold  resp<mdente  a 
one-acre  tract  of  land,  describing  it,  for  9425, 
•*yrith  a  perpetual  right  to  take  sufficient 
water  fnnn  aforesaid  dltdies  and  laterals  of 
the  ^lalntlfl  adjacmt  and  near  thweto  toe 
the  Irrigation  of  said  acre  of  land." 

The  fifth,  finding  Is  as  foUows: 

"That  It  was  the  intention  of  plalntilE  and 
defendants  to  indnde  in  said  deed  a  convey- 
ance of  said  water  r^ht  for  slid  land  bought 
by  the  defendants,  bat  that  tbe  same  was  omit* 
ted  from  the  deed." 

The  oourt  did  not  find  that  the  omission 
was  occasioned  through  mutual  mistake  of 
the  parties.  However,  if  It  was  the  intention 
of  appellant  and  respond«its  to  include  a  de- 
scription of  the  water  right  In  the  deed,  and 
It  was  omitted  therefrom,  it  seema  to  follow 
inevitably  that  the  omission  was  through  the 
mutual  mistake  of  the  parties.  A^i^ant 
in  his  brief  states: 

"If  It  was  the  intention  of  plaintiff  and  de- 
fendant to  indnde  the  conveyance  o(  water 
right  in  the  deed,  then  the  ffiilure  to  include 
Rich  water  right  must  of  necessity  have  been 
the  result  of  a  mntnal  mistake." 

We  condnde'  that  the  relathmshlp  ot  the 
parties  to  tUs  action  is  the  same  as  if  the 
deed  had,  in  addition  to  the  description  of 
the  land,  contained  the  following: 

"With  perpetual  right  to  take  sufficient  wa- 
ter from  the  ditches  and  laterals  of  the  gran- 
tors adjacent  and  near  thereto  for  the  irriga- 
tion of  aaiA  acre  of  land." 

Having  reached  this  oonduslon,  several 
questions  Immediately  arise:  First,  does  this 
conveyance  of  a  water  right  carry  with  it  a 
right  of  way  for  a  ditch  over  the  landa  of 
appellant  leading  from  his  laterals  to  the 
one-acre  tract  of  laud,  and.  If  so,  where  Is 
such  ditch  to  be  located?  Second,  what  is  a 
sufficient  amount  of  water  for  the  Irrigation 
of  the  onp-acre  tract?  Third,  does  the  agree- 
ment between  the  parties  call  for  sufficient 
water  to  be  fumi^ed  in  a  continuous  flow, 
or  could  respondents  take  what  they  consid- 
ered a  reascmable  irrigation  stream  whenever 
they  desired  to  irrigate? 

We  make  no  mention  of  the  matter  of  maln- 
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trance  of  canals,  payment  of  assessmenla 
for  upteep  and  expenses,  or  the  transfisr  of 
diares  of  stodc  In  the  company,  for  It  Is  ooo- 
cslvable  that  taie  granton  might  have  Intend- 
ed to.  convey  a  water  right  without  eKpress 
ohllgatton  f«  tbe  part  of  tibe  grantees  to  pay 
maintenance  diai^  or  upkeep. 

NiAnerons  authorities  may  be  found  bidd- 
ing that.  In  suits  to  establUOi  prloriUes  of 
water  rights  a  decree  whldi  enjoins  into^br- 
ence  with  a  "sufficient  amount"  to  irrigate 
a  tract  of  land,  or  providli^  that  the  party 
diall  be  catitled  to  a  "good  Irrigation  stream," 
or  decrees  containing  ainillar  provisions,  are 
void  for  indefiniteness.  Walsh  v.  WaUace, 
26  Nev.  299^  67  Fac.  914,  99  Am.  St  Rep.  602 ; 
Smith  V.  Phillips,  6  Utah,  876,  28  Pae  9S2; 
Stelnberger  t.  M^er.  189  (XL  106,  62  Paa 
488;  Powers  v.  Ferry,  12  Oal.  App.  77,  106 
PaA  586;  Lee  v.  Hanfocd,  21  Idaho,  327, 121 
Pac.  658;  Kinney  on  Irrigatl<m  ft  Water 
Bights,  vol.  8,  i  1658  et  seq. ;  Lcmg  on  Irriga- 
tion, f  226. 

[4T  However  a  deed,  enwdally  where  the 
grantor  has  received  the  consideration, 
should  be  construed  most  stnmgly  against 
him,  and  be  upheld,  If  it  can  be  done,  by  a 
reasonaUe  ctmstfuctioB  ot  Its  twrns.  Parol 
totlnjoay  may  be  Introduced  to  e^laln  an 
amblgidty  or  uncertainty  In  a  deed.  Hays 
V.  Busard,  31  H<mt  74,  77  Fac.  423 ;  Buller- 
dlck  r.  Hermsmeyer,  82  Hont  641,  81  Pac. 
334';  Fayter  v.  North,  80  Utah,  166,  83  Pac. 
742,  6  L.  B.  A.  (N.  S.)  4ia 

[6]  The  decree  as  entered  has  the  effect  of 
permitting  respondoits  to  enter  up<Hi  the 
lauds  of  appellant  and  construct  a  ditch 
wherever  they  may  choose  and  take  from 
appellant's  laterals  what  they  consider  a 
proper  irrigation  stream  whenever  they  de- 
sire to  Irrigate  their  land,  provided  they  use 
reas(»iable  care  and  do  not  permit  water  to 
overflow  the  lands  of  appellant.  We  do  not 
think  such  a  decree  can  be  permitted  to 
stand.  Having  alleged  that,  through  mutual 
mistake,  the  deed  which  tbey  accepted  failed 
to  represent  the  contract  between  the  par- 
ties, r^pondents  must  show  exactly  what  the 
contract  was,  and  that  they  had  not  exceeded 
their  rights  under  sudi  contract. 

This  court  cannot  at  this  time  undertake 
a  construction  of  the  deed,  for  the  proper 
solution  of  the  questions  suggested  above  re- 
quires additional  findings.  It  may  be  that 
additional  evidence  can  be  adduced  in  aid 
of  the  construction  of  the  deed.  When  all 
the  evidence  has  been  adduced,  xmless  it  is 
found  that  the  minds  of  the  parties  failed 
to  meet  upon  matters  essential  to  the  forma- 
tion of  any  contract,  the  court  must  make 
such  findings  as  will  result  in  a  determina- 
tion of  the  actual  rights  of  the  parties. 

Ai^ellant  also  complains  of  the  court's  ac- 
tion in  refusing  to  give  certain  Instructions 
requested  by  him,  and  speclfles  as  error  the 
giving  of  certain  Instructions.  Since,  how- 
ever, tbe  jury  was  called  only  In  an  advisory 
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oapadty,  and  their  flndlngs  are  not  binding 
upon  the  court,  and  cannot  r^eve  the  court 
from  the  necessity  of  making  its  own  flnd- 
lngs, the  action  of  the  court  In  glring  or  re- 
fusing Instructions  wiU  not  be  reviewed. 
Kelly  T.  Perrault.  5  Idaho,  221,  48  Pac  45; 
Daly  T.  Josslyn,  7  Idaho.  657.  66  Pac.  412; 
Grordon  t.  Lemp,  7  Idaho,  677,  65  Pac  444. 
When  the  matter  reaches  this  court  on  ap- 
peal, the  question  always  la  whether  the  evi- 
dence is  sufUciait  to  Justi^  the  flndlngs  of 
the  court 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 
Ooets  awarded  to  appellant. 

BUDGE,  UcOABTHT.  DUNN,  and  LEB, 
concor. 


(33  Idaho.  639) 

MATCHER  M  aL  V.  FERGUSON. 

(Snmeoie  Oourt  of  Idaho.   April  2,  iSSSL  Re- 
hearing Denied  June  27,  1921,) 

1.  Sales  «s>l6l— Delivery  oa  board  cars  held 
eompllanoe  with  eostract  for  sale  of  ship- 
ment of  lambs. 

Under  the  facU  of  this  case,  held,  that  de- 
Uvery  of  lambs  on  board  cars  billed  to  Sbo- 
ahone,  Idaho,  without  cost  to  the  appellants, 
waa  a  complianee.frith  respondents  contract. 

2.  Sales  9»i6)— Carrler'a  refusal  to  Mil  lambs 
to  Eastern  markets  held  not  to  Justify  pur- 
chaser's refusal  to  rsoelve  tbem. 

The  refusal  of  the  railroad  company  to  bill 
lambs  to  an  Eastern  market  did  not  justify  ap- 
pellants' refusal  to  receive  such  lambs  when 
loaded  on  cars,  even  though  they  coold  at  that 
time  be  biUed  only  to  Shoshone,  Idaho. 

8.  Sales  «=>79^ontnu)t  to  Mlw  tauAs  "f. 
0.  h.  oars"  held  not  a  tnaraity  of  shipment 

te  ft  partloular  market. 

Held  in  this  case  that  respondent's  contract 
te  deliver  lambs  at  Ketchum  "f.  o.  b.  cars" 
placed  npon  him  no  obligation  to  guarantee 
their  shipment  to  a  particular  market. 

[Ed.  Note. — For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  F.  O.  B.] 

Lee,  3^  diMontii^. 

Appeal  from  IMstrict  Gonrt,  lAnceHn  Goun- 
tfi  James  B.  Bothw^  Jadge. 

Action  by  J.  S.  Hatcher  and  W.  A.  Snyder, 
copartners  doing  business  under  the  firm 
name  and  style  of  Hatcher  &  Snyder,  against 
Barlow  Ferguson.  Judgment  for  defendant, 
and  plaintiffs  appeal  Affirmed. 

Pierce,  Critchlow  &  Barrette,  of  Los  An- 
geles, CaL,  and  W.  O.  Blssell.  of  Oocding, 
for  appellants. 

Paul  S.  Haddock,  of  Shoshme,  J.  G.  Hed- 
rick,  of  Halley,  and  Barlow  Fa^iuaon,  for 
reqKtndent. 


DUNN,  J.  This  action  waa  brought  by  the 
plaintiff  against  the  d^endant  for  $3,979.40, 
alleged  to  be  the  difference,  on  the  1st  day 
of  September,  1910.  between  the  contract 
price  of  4,140  lambs  and  the  market  value 
thereof  on  said  date,  and  also  for  the  som 
of  $2,070.  theretofore  paid  defendant  by 
plalntlffa  on  the  following  contract: 

*%heep  BUI  of  Sale. 

'*Jnne  IT,  1916. 

*^Ia  Is  to  certify  that  I  have  this  day  sold 
to  Hatcher  &  Snyder  not  less  than  6,400  head 
of  unshorn  lamba  out  of  my  flocks,  15  dajs* 
notice,  sellers  option  at  the  price  of  8^  per 
pound  to  be  delirered  f.  o.  b.  cars  at  Ketchom 
between  the  Ist  da^  of  Ausust,  1916,  and  the 
1st  day  of  September,  1916.  Said  lambs  to  be 
free  of  body  wrinkles,  from  scab  and  sll  other 
diseaaea  I  further  agree  that  I  will  not  top 
my  herds  before  making  delivery  of  this  coo- 
tract.  At  time  delivery  Is  made  the  lamba  to 
be  in  good  mercbantaUe  condition,  to  have  dry 
fleeces  and  the  minimnm  weight  of  any  lamb  on 
this  sale  shall  not  be  less  than  60  pounds  after 
the  same  has  been  in  a  dry  corral  without  feed 
and  water  for  at  least  twelve  hours. 

"Received  on  this  bill  of  sale,  as  part  pay- 
ment, the  sum  of  $3,200.00  dollars,  balance  to 

be  paid  when  delivery  is  completed.   old 

ewes  (shell  to  be  thrown  out)  at    per 

 .   coll  Iambs,  (notUng  onder  forty 

pounds)  at  per  — — .   Both  anbject  to 

conditions  named  in  contract  above. 

"Barlow  Fergnaon." 

A  nimllar  action  waa  brongbt  at  fbe  same 
time  by  tiie  same  plalntUh  on  the  same  kind 
of  contract  against  J.  W.  Newman  for  $3,681.- 
10,  which  plaintiffs  allied  to  he  the  differ- 
ence on  September  1,  1916,  between  the  con- 
tract price  of  4,404  lambs  and  the  market 
value  thereof  on  said  date,  and  also  for  the 
sum  of  $2,202.  theretofore  advanced  to  de- 
fendant Newman  by  plaintiffs  on  said  lambs. 
The  cases  were  tried  together  before  the 
same  Jury,  and  separate  verdicts  retnrned  hi 
favor  of  the  defendants.  Judgment  was  en- 
tered thereon,  and  the  plaintiffs  have  ap- 
pealed. 

The  appellants  have  specified  26  errors,  the 
first  and  second  of  which  are  that  the  ver- 
dict is  not  sustained  by  sufficient  evidence, 
or  any  evidence,  and  that  the  verdict  and 
Judgment  are  contrary  to  the  law.  All  the 
others  are  based  upon  the  giving  or  refus- 
ing of  certain  instructltms  by  the  court.  It 
will  not  be  necessary  to  examine  these  al- 
leged errors  singly,  for  the  issue  to  be  de- 
termined by  tills  court  is  conceded  by  coua- 
sel  on  both  sides  to  he  limited  to  the  ques- 
tion whether  or  not  there  was  delivery  of  the 
lambs  as  provided  for  by  the  contract  In- 
cidental to  and  bearing  npon  the  queetlon  of 
delivery  Is  the  construction  of  the  expression, 
"f.  o.  b.  cars"  aa  used  in  the  contract,  and 
also  the  qnestlmi  whether  the  respondait 
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bad  a  rl^t  onder  the  contract  to  demand 
paj'ment  in  cash,  as  he  U  alleged  by  the  ap- 
pellants to  bare  done. 

[3]  The  sole  question  to  be  determined  by 
the  Jury  in  this  case  was  whether  the  re- 
spondent had  complied  with  his  contract  in 
delivering  to  the  appellants  at  Eetclinm, 
Idaho,  f.  o.  b.  cars,  on  August  31,  1916,  the 
remaining  4,140  head  of  lambs  covered  by 
the  contract  set  up  In  the  complaint.  As 
to  the  meaning  of  the  expression  "f.  o.  h. 
cars,"  the  court  Instructed  the  Jury  as  fol- 
lows: 

*^e  court  Instructs  the  Jury  that  the  ab- 
breriation  *f.  o.  b.'  as  used  in  the  contract  dat- 
ed Jnne  17t  1916,  and  read  to  yoo  in  evidence 
in  this  case,  means  'free  on  board,'  and  indicates 
tliat  the  property  purchased  shall  be  delivered 
on  board  the  cars  without  expense  to  the  buy- 
er at  the  point  designated  in  the  contract.** 

BouTler's  Law  Dictionary  defines  "free 
.on  board**  as: 

"A  phrase  an>Ued  to  the  sale  of  goods  wliich 
denotes  tliat  the  'sdler  has  contracted  for  their 
delivery  on  the  vessel,  car,  etc,  wiUiout  cost  to 
the  buyer  for  packfni^  portage,  cartage,  and  the 

like." 

The  instruction  given  by  the  court  sub- 
stantially conforms  to  the  definition  last 
above  quoted,  and  correctly  states  the  law 
so  far  as  this  contract  is  concerned. 

There  was  little  conflict  In  the  evidence, 
and  we  are  of  the  opinion  that  the  instruc- 
tions given  by  the  court  sufficiently  covered 
the  case  to  enable  the  Jury  to  clearly  under- 
stand the  Issue,  and  to  dedde  It  according 
to  the  evidence,  and  a  careful  examination 
of  the  record  convinces  us  that  their  conclu- 
sion was  correct.  We  have  examined  the 
other  instructions  given  to  the  jury,  as  well 
as  those  requested  by  appellants  and  refused, 
and  we  are  of  the  opinion  that  there  was 
no  reversible  error  committed  by  the  court, 
either  In  the  giving  or  refusing  of  Instmc- 
tiona 

Much  attention  has  t>een  paid  by  counsel 
in  their  briefs  to  a  discussion  of  the  question 
as  to  whose  duty  it  was  under  this  contract 
to  obtain  the  cars  for  the  shipment  of  the 
lambs,  but  we  are  of  the  <^lnlon  that  no 
such  question  arises  in  this  case.  It  appears 
that  cars  for  the  shipment  of  the  lambs  were 
furnished  at  the  request  of  the  respondent. 
Mo  default  In  that  regard  Is  diarged,  so  it 
la  Immaterial  whose  dn^  It  was  to  furnish 
tbeasL 

The  respondent  was  at  Eetchum  in  per- 
son when  the  lambs  were  delivered  there, 
and  was  present  at  the  trading  of  the  cars. 
The  appellants  were  represmted  by  Otto  J. 
Hatcher  and  James  R,  Hatcher,  son  and 
ne^iew,  raqiectiv^,  of  one  of  the  appellants. 
These  agents  were  in  cwnmnntcatlon  with 
the  ai^wllants  at  Denver,  Oolo^  and  nnmet^ 
ous  telegrams  passed  back  and  forth  be- 


tween them  and  their  principals  on  August 
30tb  and  Slst.  The  only  difficulty  In  the 
way  of  an  amicable  handling  of  the  lambs 
was  the  fact  that  on  August  3(Mh,  when  the 
lambs  were  about  ready  to  be  loaded,  word 
came  to  the  railroad  agent  at  Eetchum  that, 
owing  to  an  embargo  which  bad  that  day 
been  placed  on  shipments  east,  no  live  stock 
would  be  received  by  the  railroad  company 
for  shipment  to  any  point,  unless  d^very 
at  destination  could  be  made  on  or  before 
noon  September  3d.  This  embargo  was  due 
to  a  threatened  strike  of  the  railroad  tm- 
ploy^s  all  over  the  system.  The  qnestlon 
then  arose  between  the  re^Kmdoit  and  the 
agents  of  the  ai^ellants  whether  the  aiqjwl- 
lants  would  recrive  the  Iambs  that  were  then 
about  to  be  Imded  on  the  cars.  It  was  the 
desire  of  the  ainwllants  that  shipment  shonM 
be  made  to  some  Eastern  market,  probably 
Chicago,  and  both  the  reqxmdent  and  the  ap- 
pellants' agents  an;>ear  to  have  made  every 
possible  effort  to  induce  the  railroad  compa- 
ny to  aoceiA  shipment  of  the  lambs  to  such 
Eastern  market,  but  without  avalL  The  ap- 
pellants' agents  assisted  in  and  siqvalntended 
most  of  the  loading,  apparently  ondedded 
whetiwr  the  lambs  would  finally  be  accqited 
or  not  It  appears  from  ttie  testimony  ot 
aome  witnesses  that  at  one  time  the  rewtmd- 
ent  was  advised  by  Otto  J.  Hatcher,  yrho  was 
In  charge  of  flie  anwUanta*  interests,  that 
he  would  accept  the  lambs  notwlthstandhig 
the  embargo,  but  later,  when  they  were  al- 
most completely  loaded  on  the  cars,  accord- 
ing to  his  own  testimony  he  announced  to 
the  respondent  that  he  would  not  acc^ 
them. 

It  Ui  undisputed  that  at  Ketchum  there  was 
no  supply  of  feed  to  be  had  by  which  It 
would  be  possible  to  keep  the  Iambs  any 
length  of  time,  so  that  when  it  was  deter- 
mined that  they  could  not  be  shipped  to  an 
Eastern  market,  It  became  necessary  that 
they  should  be  taken  from  Ketchum  to  some 
point  at  which  feed  could  be  had  for  them, 
for  at  that  time  it  was  unknown,  either  to 
appellants  or  respondent,  how  long  the  em- 
bargo would  continue.  In  making  shipment 
from  Eetchom,  the  only  place  to  wblch  the 
railroad  company  would  bill  th<^  lambs  was 
Shoshone,  Idaho,  and  in  order  to  get  the 
privilege  of  loading  them  on  the  cars  respond- 
ent was  compelled  to  bill  them  to  that  point. 
We  are  unable  to  see,  however,  bow  the  ap- 
pellants were  lirejudiced  by  this  contract 
made  by  the  respondent  with  the  railroad 
company.  Their  agents  had  apparently  ex- 
erted every  pos^ble  eCTort  to  ha^e  the  Iambs 
shipped  to  some  p<Ant  further  east,  but  with- 
out Bucceas.  .  If  aiqjiellants  had  accepted  the 
lambs,  th^  conld  have  done  nothing  with 
them  but  shU»  them  tp  ShoBhon&  Thdr  In- 
aUUty  to  ship  beyond  tliat  point  could  not  by 
any  means  hsTe  been  l^ally  charged  to  re> 
spondoit. 
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[1,  2]  Tbe  aim  of  appetlauta  In  this  case 
liaa  been  to  show  that  tb«  contract  Imposed 
upon  the  respondent  tbe  burden  of  billing  the 
lambs  to  an. Eastern  mai^et,  and  that  In 
the  absence  of  each  billing  dellrery  according 
to  contract  was  not  possible,  but  we  think  no 
such  construction  can  fairly  be  placed  upon 
said  contract.  There  is  In  the  contract  noth- 
ing  that  would  warrant  this  oonstmctlon, 
and  the  evidence  shows  no  agreement  outside 
of  the  contract  by  wbldi  the  respondent  was 
to  become  in  any  sense  responslUe  for  the 
destination  of  the  lambs.  When  he  loaded 
them  on  the  cars  at  Ketchum  without  ex- 
pense to  the  buyer  he  discharged  the  obli- 
gation of  his  contract,  and  tbe  fact  that  the 
buyers  were  unable  on  account  of  the 
bargo  to  ship  farther  than  Shoshone  was 
not  sufficient  reason  for  them  to  refuse  to  ac- 
c^t  the  lambs  and  pay  for  than. 

The  appellants  also  complain  because  of 
tbe  refusal  of  the  d^endant  to  accept  in  pay- 
ment for  said  lambs  a  draft  on  Hatcher  & 
Snyder  at  Denver.  Their  claim  is  that  at  the 
time  of  the  previous  shipment  of  a  part  of 
the  Iambs  Included  In  the  ctHitract  payment 
was  made  by  means  of  such  a  draft,  and 
that  if  respondent  intended  at  this  time  to 
refuse  payment  In  the  same  manner  it  was 
his  duty  to  give  them  timely  notice  In  or- 
der that  .cash  migbt  be  provided  at  the  re- 
mote pcdnt  of  E^ohum.  Under  all  the^dr^ 
cumstances  surrounding  this  transaction  we 
think  tbe  app^lants  have  no  ground  to  com- 
plain of  tills  action  <jt  tbe  zeQMmdent  The 
situation  at  the  tUne  of  the  dellvrary  of  Uiese 
lambs  at  Eetdium  was  qnlte  extraordinary, 
and  it  Is  not  strange  that  aftor  the  contro- 
versy arose  ovar  tha  acceptanoe  oi  tbe  lambs 
the  respondoit  diould  be  somewhat  doubt- 
ful  as  to  the  propriety  of  delivering  4,000 
head  of  lambs  to  tbe  appellants,  with  noth- 
ing more  certain  tn  the  way  of  payment  than 
a  draft  <m  appeUants.  The  evidence  shows, 
however,  that  the  req^ondent  did  not  stand 
upon  a  d^and  for  cash  alone. 

On  the  evening  of  August  30tb,  J.  Hatch- 
er, one  of  appellants'  agents,  wired  W.  A. 
Snyder,  one  of  the  appellants,  as  follows: 

"Fergason  requests  that  yon  have  bank  wire 
liim  that  draft  amountiDg  to  sixty  thousand 
will  be  hmiored." 

Instead  of  having  his  bank  wire  Ferguson 
that  it  would  honor  drafts  on  appellants 
amoonting  to  f60,000,  Snyder  himself  on  the 
sanw  day  wired  thia  reply  to  Ferguson: 

"I  will  pay  all  drafts  drawn  on  me  by  Otto 
J.  Hatcher,  and  if  you  doubt  my  responsibility 
Undly  wire  United  States  National  or  Hamil- 
ton National  Bank  of  this  Cttgr." 

The  request  of  tbe  defendant  that  he  be 
given  the  bank's  assurance  that  the  draft  on 
plaintiffs  for  ^,000  would  be  honored  was 
perfectly  reasonable  under  tbe  circumstances, 
and  It  is  no  reflection  upon  the  financial  re- 


sponsibility ot  Mr.  Snyder  to  say  that  tbe 
respondent  In  such  a  situation  had  a  tight  to 
reject  Mr.  Snyder's  personal  assurance  that 
be  would  pay,  and  to  Insist  upon  a  guaranty 
from  Mr.  Snyder's  bank.  In  the  absence  of 
tbe  guaranty  that  re^Kmdent  asked  as  to  the 
payment  of  the  draft  on  app^lants,  we  think 
he  was  fully  warranted  Jn  refusing  to  accent 
anything  in  payment  except  cash. 

A  careful  examination  of  the  record  in  this 
case  convinces  us  that  there  was  not  only 
sufficient  evidence  to  warrant  the  verdict 
and  Judgment,  but  that  a  verdict  and  Judg- 
ment in  favor  of  tbe  appellants  would  have 
been  clearly  against  the  evidence,  wtUdi 
abundantly  establishes  the  fact  that  delivery 
was  made  by  the  respondent  to  the  a|;>pellants 
according  to  the  tenns  of  tbe  ctmtract  set 
out  in  Che  conqilalnt,  and  that  appdlanta  re- 
f  use4  to  accept 

Tbe  appellants  contend  that  it  was  the 
duty  of  the  respondent  on  September  2d,  aft- 
er the  embargo  had  been  lifted,  to  deliver 
these  lambs  according  to  the  ferms  of  the  con- 
tract, but  Oie  SE^ellants  bad  bad  their  op- 
portunity to  acc^t  than ;  they  had  defkulted 
by  abs(dutdy  reftudng  to  accopt  tiieia  vrtm 
they  were  tendered,  and  they  have  right 
now  to  complain  because  the  reqcKUident,  af^ 
er  having  been  compelled  to  take  the  risk  of 
holding  them  Indefinitely  during  the  edst- 
mce  of  the  onbargo,  refused  to  d^ra  them 
after  tlie  embargo  was  lifted.  At  tba  dme 
of  the  refusal  of  appellants  to  accept 
Iambs  accor^oig  to  tbe  terms  of  tbo  contract, 
th^  knew  tiiat  it  wfiB  easily  possible  tbst  be- 
fore these  lambs  could  be  sbipi>ed  to  market 
the  respondent  might  be  compelled  to  expoid 
in  their  care  a  sum  f&T  In  excess  of  the 
amount  of  the  deposit  that  he  held.  Know- 
ing these  tacts,  appellants  refused  to  per- 
form their  part  of  the  contract  and  to  as- 
sume the  burden  of  caring  for  the  lambe  dar- 
ing the  embargo,  a  burden  which  clearly  be- 
longed to  them,  and  not  to  the  reepondent. 

The  Judgment  Is  afflnned,  wltti  coits  to 
the  respondent. 

BIOS,  a  J.,  and  BUDGB  and  McCAB- 
THY,  JJ„  ooooar. 

LEB,  J.  (dissenting.  I  cannot  concur  in 
the  majority  (pinion.  As  stated  therein,  tbe 
material  facts  are  not  In  controvm^,  and 
are  substantially  as  follows:  On  June  17, 
1916,  respondent  ctmtracted  to  sell  to  app^ 
lants  not  less  than  6,400  head  of  unaboni 
lambs  out  of  his  flocks.  15  days*  notice,  sell- 
er's <^tioi^  at  8  cents  per  pound,  to  be  de- 
livered f.  o.  b.  cars  at  Hill  City  or  Ketchum, 
Idaho,  between  August  1  and  September  1, 
1916,  and  received  an  advance  payment  on 
the  purchase  price  of  $3,250,  balance  to  be 
paid  on  delivery.  On  August  24th  re^x»d- 
eut  d^ivered  to  ai^eUants  2,260  head  of  these 
Iambs  at  Ketchum,  and,  having  notified  ip- 
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peUants  that  he  would  deUrer  the  remainder 
OD  August  31st,  he  drove  thenf  to  the  stock- 
yards at  Ketchuod  for  that  vurpoae.  Appel* 
lants,  b7  their  agents  Otto  and  James  Hat- 
cher, were  there  to  receive  UieBe  Immbs  at  that 
time  and  place.  For  both  sliipmenti  req^ond- 
ent  had  ordered  cars  from  the  railroad  oonF 
pany,  he  nndeistandlng  that  the  lamha  had 
been  purc^sed  for  shlpmoit  to  an  Eastern 
market  Howevw,  when  this  last  shipment 
was  ready  for  dellTery  oa  August  Slst,  the 
railroad  company,  because  of  a  threatened 
strike,  refused  to  accept  the  ahli»nent  or  de- 
liver cars  to  rei^tmdatt  unless  he  would  sign 
an  agre^imesit  to  unload  the  lambs  at  Sho- 
shone, the  connecting  way  station  on  the 
main  line,  a  short  distance  from  the  point 
of  loading,  whltdi  agreement  he  ^gned,  and 
without  which  he  conld  not  have  obtained 
the  cars.  Respondent  now  Insists  that  this 
was  a  delivery  under  the  terms  of  bis  con- 
tract, which  gave  him  the  option  to  deliver 
£  a  b.  at  KetcbTun  at  any  time  during  the 
'  month  of  Jiugnst.  That  Is,  respondent  con- 
tends, and  the  majority  opinion  sustains 
Bnch  ccmtentlon,  that  he  could,  under  the 
terms  of  this  agreement,  select  the  only  day 
in  the  month  in  which  cars  could  not  be  ob- 
tained for  a  through  shipment  of  ttiese  lambs 
to  market,  and  that  appellants'  failure  or 
refusal  to  accept  them  under  these  c<mdi- 
tlons  worked  a  forfeiture  of  all  of  appellants' 
rl^ts  under  the  contract  of  purchase,  and 
gave  to  respondent  the  right  to  retain  the 
advance  payment  made  on  them  In  June  of 
92,070,  and  the  loss  of  the  advancement  In 
price,  amounting  in  all  to  approximately 
♦6,000. 

Respondent,  when  the  contract  was  entered 
into,  and  also  when  the  first  shipment  was 
made^  had  accepted  checks  or  drafts  drawn 
upon  appellants  at  Denver;  but  about  the 
time  that  these  lambs  were  loaded  upon  cars 
he  informed  the  young  men  representing  the 
appellants  that,  unless  they  would  Immedi- 
ately accept  these  lambs,  with  this  condl-- 
tional  bill  of  lading,  which  required  they 
be  almost  Immediately  unloaded,  and  pay 
him  In  cash,  or  what  he  regarded  as  Its  equiv- 
alent, he  would  cancel  the  contract  of  pur- 
chase, forfeit  the  advance  payment,  and  keep 
the  lambs,  and  that  "he  bad  a  lawful  right 
to  do  80.  Respondent  was  a  lawyer  of  many 
years*  experience  in  active  practice.  It 
abould  also  be  borne  in  mind  that  this  trans- 
action took  place  at  a  way  station  in  the  In- 
terior, where  there  were  no  banking  fadlltiea 
for  handling  a  transaction  of  this  magnitude, 
which,  together  with  the  Newman  purchase 
of  like  nature,  and  which  respondent  was 
transacting,  required  approximately  $60,000. 
Ai^pellants,  through  their  ag»its,  succeeded 
In  getting  this  amount  placed  In  a  l>ank  at 
Bailey  on  August  31st  In  Imposing  this 
coDdltioD,  respwdent  may  have  been  within 
the  terms  of  his  contract  In  demanding  pay- 
ment In  cash  only,  but  It  Is  so  out  of  the  or^ 


.  FERGUSON  683 
P.) 

dlnary.  In  a  transaetfon  of  this  kind,  for  a 
seHer,  who  has  had  previous  similar  trans- 
actions with  the  buyer,  and  has  accepted  his 
chock  m  drafts,  to  demand  cash  undw  these 
Motions,  that  It  evinces  a  purpose  to  pre- 
vent purchasers  from  carrying  out  QuAt  part 
of  the  agreement,  so  that  the  sdler  may  claim 
a  forfrttnra 

The  tbreatmed  railroad  strike  did  not  oc- 
cur, and  the  carrier  resumed  shipment  on 
September  2d,  at  whldi  time  appellants  again 
wdeavored  to  ssenre  a  d^very  of  these 
lambs,  whldt  had  been  shipped  to  and  un- 
loaded at  Gooding.  Respondent  refused  de- 
livery, retained  the  advance  payment  made 
in  June,  and  deprived  the  aj^ellants  of  the 
profits  arising  by  reason  of  the  advanced 
.prices  then  prevailing. 

authorities  are  not  in  entire  harmony 
as  to  whether  It  la  the  duty  of  the  buyer  or 
seller  ^  furnish  cars  under  a  contract  of  this 
kind;  but  tbls  Is  not  material  in  this  case, 
because  in  the  former  shipment  and  In  this 
one  the  seller  actually  did  apply  for  and  se- 
cure the  cars,  and  all  the  authorities  hold 
that  where  an  agreement  is  not  definite  In 
this  particular,  that  meaning  will  be  given  to 
It  by  the  courts  which  the  parties  themselves 
have  g^ven  it  District  of  Columbia  v.  Gal- 
laher,  124  U.  8.  50S,  S  Sup.  Ot  585,  31  L.  Ed. 
526;  Davis  Alpha  Portland  Geanrat  Co., 
142  Fed.  74.  73  C.  0.  A.  388;  Oburcb  v.  Brose, 
104  111.  209;  Consolidated  Coal  Co.  v.  Schnei- 
der, 163  III  393,  45  N.  E.  126. 

Respondent  claims  that  because  th«ie 
lambs  were  cut  out  of  bis  herds  and  the  re- 
mainder bad  been  turned  ba<^  upon  the  aum- 
mer  range,  and  because  of  the  Insuffldency 
of  feed  for  these  lambs  at  Eetchum,  he  was  - 
C(»npelled  to  accept  these  cars  and  agree  to 
remove  the  lambs  from  the  cars  at  a  station 
a  few  miles  beyond,  and  Insist  on  appellants' 
acceptance  of  the  delivery  upon  the  terms  he 
imposed.  This  appears  to  me  to  be  a  thinly 
disguised  camouflage  to  justify  .his  forfeiture 
of  the  payments  made  in  June  on  the  pur- 
chaae  price,  and  the  enhanced  value  of  these 
lambs,  which,  with  his  shipment  and  that 
of  his  son-in-law  Newman,  for  whom  he  was 
also  acting,  amounts  to  approximately  $12,- 
000.  They  were  fully  equipped  for  caring  for 
ebe^  on  the  range,  and  Eetchum  is  near 
one  of  the  most  fertile  Irrigated  regions  in 
the  state,  so  that  respondent  was  not  forced 
to  this  arbitrary  course  of  action.  The  rec- 
ord shows  that  the  appellants  were  engaged 
exclusively  In  buying  and  shipping  f.  o.  b. 
cars  for  Elastem  markets,  and  were  not  equip- 
ped for  handling  stodc  of  this  kind,  or  feed- 
ing or  earing  for  them  ezc^  in  transit  to 
the  markets. 

Under  the  facts  disclosed  by  this  record, 
the  action  of  respondent  In  declaring  this  con- 
tract torfMted,  under  all  the  circumstances, 
is  so  contrary  to  my  conc^tion  of  a  fair 
standard  of  business  integrity  that  I  am  un- 
I  aUe  to  api^ove  of  it»  and  I  do  not  think  that 
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a  correct  rnle  of  law  applied  to  Oiese  facts 
would  permit  him  to  forfeit  this  contract 
It  seems  to  me  that  It  Is  a  reproach  to  the 
law,  and  a  reflection  upon  the  administration 
of  justice,  to  permit  the  seller  to  thus,  con- 
fiscate the  property  of  a  purdiaser,  who  has 
been  ready,  willing,  and  able  to  meet  all  the 
conditicms  of  his  contract  of  purchase,  and 
who  is  prevented  from  doing  so  by  shipping 
cfwdltionB  imposed  by  the  carrier,  and  which 
^re  entirely  beyond  his  controL  Neither 
party  to  this  transaction  was  at  fault  for 
ther  r^Fusal  of  the  railroad  company  to  ac- 
cept these  lambs  for  through  shipment,  and 
neither  should  be  permitted  to  take  advan- 
tage of  the  other  by  reason  ot  such  refusal 
on  the  part  of  the  railroad  oompauy. 

Tbo  majority  opintim  Is  to  the  effect  that 
a  vendor  of  live  stock  purchased  for  sh^ment 
to  the  market  has  compiled  with  his  agree- 
ment to  deliver  sncb  sto^  tab.  cars  when 
he  delivers  it  upon  cars,  under  an  embargo 
ct  the  carrier  that  requires  sodi  8to<A  to 
be  almost  Immediately  unloaded  and  removed 
from  such  cars  at  a  nearby  way  station.  The 
rule  Is  not  aK>llcable  to  the  unusual  condi- 
tions that  existed  In  this  case.  No  authori- 
ties are  dted  in  its  support,  and  I  think  that 
nooe  can  bo  found. 

"^le  idirase  'f.  &  b.  cax^'  whra  used  In  a 
eontract  between  a  bnyer  and  a  seller  of  com- 
mercial commodities,  where  the  use  of  a  com- 
mon carrier  is  necessary,  means  that  the  seller 
will  secure  the  cars,  load  tfaem,  and  do  what- 
ever may  be  required  to  accomplish  the  ship- 
ment and  consignment  of  the  goods  to  the  buy- 
er, free  of  expense."  Hurst  v.  Altamont  Mfg. 
Co.,  73  Kan.  422,  86  Pac.  651,  6  li.  R.  A.  (N. 
S.)  928,  117  Am.  St  Rep.  525,  9  Ann.  Cas. 
549;  John  O'Brien  Lumber  Go.  v.  Wilkinson, 
U7  Wia.  468.  94  N.  W.  887;  Hunter  Bros. 
Idling  Go.  T.  Kramer  Bros.,  71  Kan.  468,  80 
Pac.  963;  Gulp  v.  Sandoval.  22  N.  M.  71,  159 
Pac  956,  L.  R.  A.  1917A.  1157;  Vogt  v.  Schiene- 
beck,  122  Wis.  491,  100  N.  W.  820,  67  U  R  A. 
756,  106  Am.  St  Rep.  989;  2  Ann.  Cas.  814; 
2  Words  &  Phrases,  Second  Series,  (Ki&-660. 

F(W  tlie  fbregoing  reasons  and  upon  the 
autboritlea  dted,  this  Judgment  should  be 
reversed. 

On  Petition  for  Rehearing. 

RIGEl,  O.  J.  Under  the  contract  In  this 
case,  by  whldi  it  was  agreed  that  the  lambs 
should  be  delivered  f.  o.  b.  cars  at  Ketchunr, 
the  carrier  by  which  they  were  to  be  trans- 
ported became  the  agent  ai  the  buyer  to  ac- 
cept delivery.  Oriffln  t.  EJdward  Eller  Lum- 
ber Co.,  122  Miss.  266,  84  South.  225.  It  may 
be  conceded  that  a  reasonable  construction 
of  such  contract  requires  the  property  to  be 
loaded  without  expense  to  the  buyer  upon 
cars  sni table  for  transportation.  The  con- 
tract, howorer,  did  not  designate  or  contain 
any  Intimation  as  to  the  final  desttnaticm  of 
the  ahlpiiieat.  The  most  that  can  be  said  is 


that  it  Is  reasonable  to  assume  that  It  was 
understood  by  both  parties  that  the  Intentfon 
was  to  ship  to  some  eastern  market.  Bet 
where  the  contract  provides  for  delivery  t 
o.  b.  cars,  without  any  further  provision  as 
to  transportatifm  to  a  designated  desttnation, 
the  buyer  and  not  the  seller  fixes  the  desUm- 
tlon,  and  the  buyer  assumes  the  risk  of  re- 
fusal on  the  part  of  the  carrier  to  bill  the 
property  to  the  desttnati<Hi  which  he  deairee. 
When  the  seller  enters  Into  a  omj tract  with 
the  carrier  for  shipment  to  a  particular  des- 
tination, he  does  so  at  the  request  of  the 
buyer,  and  In  designating  the  destiuatioa 
acts  as  the  buyer's  agent  He  has  dooe  fals 
duty  when  he  demands  of  the  carrier  a  ship- 
ping ccmtract  to  the  destination  requested  hr 
the  buyer.  If  any  loss  results  from  the  re- 
fusal of  the  carrier  to  make  a  contract  to 
deliver  at  the  desired  destination,  the  loss 
must  be  borne  by  the  bayw  and  not  by  the 
seller. 

^  So  tar  u  a  claim  ft>r  forfdture  Is  con- 
cerned, we  understand  the  law  to  be  that  the 
buyer  cannot  recover  the  prloe  pa'ld,  but  will 
forfdt  hts  advance  payments  if  he  wnmg- 
fully  refuses  to  carry  out  the  contract  of 
sale,  or  wrongfully  refuses  to  receive  the 
goods  when  tendered.  35  Cyc.  606. 
^nie  petition  for  rehearing  la  denied. 

BUDOS;  McCABIHZ,  and  DUNN,  33^ 
concur. 


(38  Idaho.  eSi 
HATCHER  St  at.  v.  NEWMAN. 

(Supreme  Court  of  Idaho.   April  2,  1921.) 

Appeal  from  District  Court,  lincoln  Comity; 
James  R.  Botbwell,  Judge. 

Action  by  J.  S.  Hatcher  and  W.  A.  Snyder, 
copartoers  doing  business  under  the  firm  name 
and  style  of  Hatcher  &  Snyder,  against  J.  W. 
Newman.  Judgment  for  defendant  and  plsin- 
tiSs  ivpeal.  Affirmed. 

Pierce,  Critchlow  &  Barrette,  of  Los  An- 
geles, Gal.,  and  W.  G.  Bissell,  of  Gooding,  for 
appellants. 

Paul  S.  Haddock,  of  ^osbone,  J.  O.  Bed  rick, 
of  Hailey,  and  Bailow  Fergoson,  for  rcspnd- 

ent 

DUNN,  J.  The  questions  Involved  hi  this  esse 
are  identioU  .with  those  of  the  cass  of  J.  S. 
Hatcher  &  W.  A.  Snyder,  Copartners  Doing 
Business  under  the  Vixm  Name  and  Style 
Hatcher  &  Snyder,  T.  Barlow  Vergnson,  196 
Pac  680. 

On  the  authority  of  that  case  the  judgnent  is 

affirmed,  with  costs  to  the  respondent. 

RICO,  a      and  BUDQB  and  lleGABiraZ, 
JJ.,  concur. 
LBB,  J,.  tfssentSk 
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(109  Kan.  303) 

COCHRAN  V.  ATCHISON,  T.  A.  8.  F.  RY.  CO. 
(NO.  22BS2.) 

(Sttpreme  Oovtt  of  Kaniai.  Jmw  192U 

(SvOdbua  by  the  OowrU) 

I.  Muter  aad  tarvaat  «=»258(I0)— Pttttloa  for 
lijan^  ■■  ■■tortttte  ooaHoroo  lood  iot  rtfer 
to  f  Mlend  aeto  rriM  •■. 

In  an  acUoo  a^aiBst  a  common  carrier  hj 
an  employee  to  ^recover  for  injariea,  wbere  it 
appears  from  the  petition  that  both  parUei 
were  mgaged  In  Interatate  commerce  at  the 
time  the  plaintiff  received  his  injories,  it  is  nn- 
necessarr  that  the  petition  refer  q;>ecificall7  to 
the  acts  of  CoDgress  QiK>n  which  the  action  is 
predicated.  Railwa;  Co.  t.  Brlykmeier,  77 
Ksn.  16.  83  Pac  621. 

X  Master  aad  servaat  «=»264  (4)— Employee 
sniag  Hdor  federal  aet  nay  reoover  for  la- 
Jary  frem  vMatien  of  federal  Boiler  lospeo- 
tiee  Aet 

bi  an  action  vnder  Uie  federal  Bmployere' 
Uabilitr  Act  (U.  S.  Comp.  St  H  8657-«665), 
the  plabitiff  msy  recover  for  injuries  caused  by 
the  Tiolation  (tf  the  federal  Boiler  Inspection 
Aet^  I  2  <m;tioii  8631,  U.  S.  Oom^  Stat.  1»18). 

8t  Master  aad  servaat  «=928t  (12)— Contrlbo- 
tory  negligeaoe  defeatlap  recovery  nnder  fed< 
erd  act  held  aot  shows. 

In  an  action  under  the  federal  Employers' 
liability  Act  (U.  S.  Comp.  St.  %\  8657-«66S) 
and  the  federal  Boiler  InapectioQ  Act  (U.  8. 
Comp.  St  H  8630-8639)  to  recover  for  in- 
juries caused  by  the  dropping  of  the  crown 
■beet  of  the  bofler  of  a  locomotive,  causing 
an  explosion  which  Injured  the  plaintiff,  held, 
that  there  Is  no  force  in  the  -contentioD  that 
bia  injuries  were  caused  exclusively  by  his  own 
negligence,  because  there  was  some  evidence 
tending  to  show  that  it  resulted  from  the  faiN 
ure  of  the  defendant  to  furnish  safe  appli- 
ances. 


Joluuton,  Ol  J., 
tfon> 


dissendng  from  the  modiflca- 


Appeal    fronr    Dletrlct    Ooart.'  Neosho 

Comity. 

Action  by  J.  H.  Cochran  against  the  Atchi- 
■oa,  Topeka  &  Santa  FS  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. AfBrmed. 

Wm.  R.  Smith,  O.  J.  Wood,  and  A.  A. 
Scott,  aU  of  Topelta,  for  appellant 

C.  S.  Denison,  and  J.  U.  Klrkpatrick,  both 
of  Eansaa  City*  and  J.  Q.  Strattoo,  of  Grle^ 
for  appellee. 

PORTER,  J,  [1,  J]  The  petition  alleged 
that  when  the  acfddoit  which  caused  the 
plalntlfT^  Injuries  occurred  both  parties  were 
engaged  In  Interstate  commerce.  It  was  not 
necessary*  therefore,  that  the  petition  refer 
specially  to  the  acts  of  Congress  upon  wblch 
the  cause  of  action  is  predicated.  Railway 


Co.  V.  Brinltmeler,  77  Kan.  16,  93  Pac.  621. 
Sections  3  and  4  of  the  federal  Employers' 
Liability  Act  of  1908  (sections  8659,  8660,  U. 
S.  Oomp.  Stat  1918)  provide  that  where  an 
injury  resulting  to  an  employee  is  caused 
by  the  carrier's  violation  of  any  statute 
enacted  for  the  safety  of  employees,  neither 
contributory  negligence  nor  assumption  of 
risk  shall  constitute  any  defense.  Therefore 
two  of  the  defenses  pleaded  In  the  answer 
and  referred  to  in  the  brieft  go  out  of  the 
case.  Section  2  of  the  federal  Boiler  Inspec- 
tion Act  of  February  17,  1911  (section  8631, 
U.  3.  Comp.  Stat  1918)  provides  in  substance 
that  It  shall  be  unlawful  for  aoy  common 
carrier  to  use  any  locomotive  engine  propell- 
ed by  steam  i>ower  In  moving  Interstate  or 
foreign  traCQc  unless  the  boiler  of  such  loco- 
motive ia  in  proper  condition  and  safe  to 
operate  in  the  Service  to  which  It  is  put  wlto- 
out  unnecessary  peril  to  life  and  limb,  and 
it  has  been  held  "that  the  last-mentioned  act 
Is  a  *8tatute  enacted  for  the  safety  of  em- 
ployees' within  the  employers'  Liability  Act." 
Great  Northern  R.  Co.  v.  Donaldson,  246  U. 
S.  121,  38  Sup.  Ct  230,  62  L.  Ed.  616.  Ann. 
Cas.  1918C,  681.  By  the  amendment  to  this 
act  of  March  4, 1915,  It  Includes  all  parts  of 
a  locomotive  used  upon  a  railroad  engaged 
in  Interstate  commerce. 

[3]  It  Is  contended,  however,  that  the  In- 
jury was  caused  by  the  sole  negligence  of 
the  plaintiff,  and  that  therefore  he  cannot 
recover.  This  contention  seems  to  be'Twised 
upon  the  following  facts:  Wben  the  train 
stopped  at  Glrard  on  the  return  trip  the 
plaintiff,  who  was  the  engineer,  discovered 
that  the  stay  bolts  supporting  the  crown 
sheet  were  leaking,  and  he  sent  a  telegram, 
signed  by  himself  and  the  ccn^ductor,  to  the . 
trainmaster  and  master  mechanic  at  Chan- 
ute,  stating  In  substance  that  all  the  crown 
sheet  bolts  were  leaking  badly  and  asking 
for  instructions.  No  reply  to  the  message 
was  received.  After  waiting  46  minutes,  and 
after  the  conductor  had  received  orders  to  go 
ahead,  the  train  proceeded,  and  had  gone 
about  seven  miles  when  the  crown  sheet 
dropped  and  the  explosion  occurred.  It  is 
Insisted  that  the  engineer  knew  the  condi- 
tion of  the  boiler  and  the  crown  sheet,  and 
that  he  should  not  have  proceeded  further 
with  the  engine  In  that  condition.  Practical- 
ly the  same  contention  was  urged  In  Illinois 
Central  R.  R.  Co.  v.  Skaggs,  240  U,  S.  66,  70, 
86  Sup.  Ct  249,  260  (60  U  Ed.  628).  In  the 
opinion  it  was  sahl: 

"It  may  be  taken  for  granted  that  the  stat- 
ute does  not  contemplate  a  recovery  by  an  em- 
ployee for  the  consequences  of  action  exclusive- 
ly his  own;  that  is,  where  his  injury  does  not 
result  in  whole  or  hi  part  from  the  negligence 
of  any  of  the  officers,  agents  or  employees  of 
the  employing  carrier  or  by  reason  of  any 
defect  or  insufficiency,  due  to  its  negligence, 
in  Its  property  or  equipment  *  *  *  But,  on 
the  otiier  hand,  it  cannot  be  said  that  there 
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con  be  no  recoTuy  rimply  btcanse  tbe  injured 
employee  participated  in  the  act  which  caused 
the  injury.  The  inquiry  must  be  whether  there 
ts  neglect  on  the  part  of  the  employing  car- 
rier, and,  if  the  injury  to  one  employee  result- 
ed *In  whole  or  in  part*  from  the  negligence 
of  any  of  its  otli«r  emjiloyees,  it  ia  Uahle  un- 
der the  ezpreH  tenna  of  tiie  act** 

Asaumlng  that  plaintiff  was  negligent  in 
not  refusing  to  proceed  further  with  the 
engine  when  he  discovered  the  defective  con- 
ditlcm  of  the  stay  bolts,  and  until  he  received 
a  reply  to  bis  nressage,  his  negligence  In  this 
respect  could  not  be  held  the  sole  cause  of 
his  injuries. 

[4,  5]  The  real  question  In  the  court  below 
was  whether  the  dropping  of  the  crown  sheet 
and  the  explosion  which  resulted  was  caused 
by  a  defective  or  Insufficient  condition  of  the 
crown  sheet,  or  was  due  to  the  lack  of 
water  covering  the  sheet  It  may  be 'true,  as 
defoidant  daims,  that  tbe  great  preponder- 
ance of  the  «vid»ce  showed  tbAt  leaky  stay 
XxAtB  would  not  cause  the  crown  sheet  to 
drop,  and  showed  that  tbe  accident  could 
not  have  occurred  except  for  tbe  failure  of 
the  eni^neer  to  ke^  a  sulScient  supply  of 
watOT  on  tbe  crown  sheet  On  tbe  other 
hand,  ttiere  was  the  testimony  of  tbe  engi- 
neer, the  fireman,  and  the  rear  brakeman,  who 
rode  on  tbe  engine,  •that  just  before  the  ex- 
plosion the  objectors  were  working  properly, 
and  that  tti^  was  a  half  glassful  of  water 
ov«*  the  crown  sheet  The  fireman  testified 
that  It  had  not  been  more  than  a  minute  be- 
fore tbe  explosion  that  be  looked  at  the  wa- 
ter glass,  and  that  It  showed  a  half  glass  of 
water,  indicating  that  tbe  crown  sheet  was 
coToed  to  a  depth  of  about  four  indies; 
that  be  looked  at  the  water  glass  on  tbls  trip 
every  five  minntea  or  oftener,  and  opened  the 
gauge  cocks  when  between  stations.  This 
witness  also  testified  that  when  he  received 
tbe  engine  in  the  morning  at  the  round  house 
be  noticed  that  two  or  three  of  the  stay  bolts 
were  leaking,  and  that  when  tbe  engineer 
sent  the  telegram  two-thirds  of  tbe  bolts 
were  leaking  badly.  Tbe  jury  might  have 
discredited  all  of  tbe  testimony  showing  that 
sufficient  water  was  kept  upon  tbe  crown 
slieet  up  to  tbe  tlnee  It  dronied;  bot  the  jury 
did  just  tbe  oontraryt  and  it  must  be  said 
that  tbere  was  anffident  evidence  to  sustain 
the  finding. 

In  tiieir  answera  to  special  questions  tbe 
jury  say  that  tbe  negligence  of  the  defendant 
consisted  of  soidii^  out  a  defective  engine 
and  also  failing  to  answer  Oie  tel^iram  sent 
by  the  engineer.  It  la  dalmed  that  ttaeee 
findings  are  insufficient  to  sustain  tbe  ver- 
dict, and.  farther,  that  the  acta  of  negligaice 
found  are  not  alleged  In  tbe  petition.  Of 
course,  tbe  failure  to  answer  the  telegram 
was  not  tbia  proximate  cause  of  tbe  Injury, 
and  It  bad  nothing  to  do  with  plaintUTs 
right  to  recover.    But  there  was  so  much 


said  about  the  matter  on  the  trial  that  Its 
Importance  seems  to  have  Impressed  tbe  Jury- 
That  part  of  the  findings  may,  and  we  think 
should  be  oitirely  disregarded.  Sending  out 
a  defective  engine  is  broad  enough  In  its 
scope  to  Include  an  engine  with  a  defective 
bc^er  and  crown  sheet 

In  view  of  tbe  evidence  as  to  the  plaintiff's 
Injuries,  the  court  is  of  the  opinion  that  the 
amount  of  the  verdict  and  judgment  Is  exces- 
sive, and  that  it  should  be  reduced  frtxn  $12,- 
800  to  $8,500.  The  plalntiff,'^  however,  is  giv- 
en the  opti<m  to  accept  that  amount  or  a 
new  trial  upon  that  Issue;.  In  oUwr  respects 
the  judgnMnt  la  aflirmed. 

BUROH,'  MASON,  WEST.  MAnSHAU,, 
and  DAWSON,  JJ.,  concur. 

JOHNSTON,  a  dissents  from  tbe  mod- 
ification. 


'OOB  Kan.  SK) 

STATE  ax  rel.  HOPKINS,  Atty.  Gea,  et  aL  v. 
HOWAT  et  al.   (Ne.  23505.)* 

(Snpreme  Conrt  of  Kansas.  Jnns  11«  198L) 

(Bvllabua  by  <J^  CoartJ 

I.  iBjanotlon  «=9i14<2)  —  Stats  eatltled  t» 
restrain  coal  misers'  strike  reoanlleu  of  owi* 
•rahip  of  property  affected. 
The  defendants,  as  officers  and  members  of 
the  district  board  of  District  No.  14,  United 
Mine  Workers  -of  Ainerica.  were  about  ta  csD 
a  strike  of  miners  and  mine  workers  In  that  dis- 
trict wliich  comprises  the  coal-prodndng  coun- 
ties of  Kansas.  The  strike,  if  called,  would 
prevent  the  carrying  on  ol^  business,  coDunerce, 
occupations,  and  work  in  tbe  state,  would  stop 
production,  manufacture  and  transportation  of 
necessaries  of  life,  would  inhibit  domestic  and 
household  activities  of  the  people,  would  affect 
the  public  peace  and  the  public  health,  would 
cut  off  the  supply  of  fuel  for  the  state's  educa- 
tional, penal,  charitable,  and  other  iostitatioDS, 
and  would  otherwise  inflict  on  tbe  public  ir- 
reparable injury,  for  which  there  was  no  re- 
dress. One  object  of  the  strike  was  to  defeat 
the  purposes  of  diapter  2fr  of  the  Iaws  tl 
1920,  creating  a  tribunal  luwwn  as  the  court  «f 
industrial  relations,  to  regulate  eertabi  fndos- 
tries,  including  that  of  coal  mining.  In  an  ac- 
tion brought  by  the  state,  the  defendants  were 
tenjoined  from  celling  a  strike.  Afterwards 
they  violated  the  injunction,  were  proceeded 
againet  for  contempt  of  court  for  violating  thi 
injunction,  and  were  found  gtiilty.  after  a  trial 
before  the  cpurt  without  a  jury.  Tbe  conduct 
of  the  defendanta  in  calling  the  strike  was  pon- 
iahable  as  a  felony  under  the  statote  referred 
to.  A«Id,  tbe  state  was  anthorised  to  apply  far. 
and  the  court  was  authorised  to  grant,  tbe  is* 
junction,  to  avert  threatened  pnbUc  calamities 
irrespective  of  the  state's  ownerstiip  of  prop- 
erty affected,  and  without  the  aid  of  a  statute. 
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2.  InJiiDotloi  «s>rOI(l)  —  Ordtr  restrtlnlnfl 
eoal  Miner*'  strlka  bald  not  forbidden  by  stat 
■to. 

The  injonction  order  was  not  forbidden  by 
aeetioD  7140  of  the  General  Statntea  of  1916, 
relatiDK  to  rrantins  Ininnetiona  In  apodfled 
caaea  of  InduBtrlal  diapntea. 

3.  UJunotlon  «=>I0I(4)  —  Order  reatralning 
eoal  Mlnara*  atrlk*  lot  Imlld  u  imanotlon 
of  eottwlaston  tf  erin*. 

The  injunction  order  waa  not  Invalid  aa  an 
attempt  to  enjoin  the  conunlaslon  fif  erime. 

4.  Jnty  «=92l(4)  —  Defendant*  In  oontempt 
prooaadfngs  held  lot  entitled  to  Jary  trial. 

The  defendanta  were  not  entitled,  in  the 
cmteoipt  proceeding,  to  a  trial  by  jury. 

8.  Irragnlartty  af  pracaadlaua. 

Tha  contempt  proceedinx  waa  otherwlae 
fine  from  irregnlati^. 

5.  CoBStltntlonal  law  «=s>96,  74— Statntea  «S3 
124(1),  107(10)— Aot  eraailag  oaart  of  ladaa- 
trlaf  ralatloa*  aot  vald  for  dnallty  of  aabjaot 
or  dafael  of  title;  aor  aa  ooMmlngllag  fnno- 
Uaa*  of  aopanita  dopartaiaita  of  govemnent 
aor  aa  attenptlag  to  enlarge  orlglial  Jarla- 
dletioa  of  Suprom*  Coart 

The  act  creating  the  court  of  induatrial 
relatione  ia  not  void  under  the  Oonatltatjon  of 
this  Btate  because  of  duality  of  aobjeet,  or  de- 
feet  of  title,  or  because  it  commingles  fonctionB 
of  separate  departanenta  of  government,  or  be- 
caose  it  attempts  to  enlarge  the  ori^nal  ju- 
risdiction of  tlUs  court 

7.  Mlaaa  aad  ■laarala  «sb»M  —  Praduetloa  of 
aaal  may  ba  ragalated. 

The  buBineaa  of  prodndiv  coal  in  thia  state 
bears  an  intimate  relation  to  the  public  peace, 
healtii,  and  welfare,  is  affected  irith  a  public 
interest,  and  may  be  regulated,  to  the  end  that 
reaaonable  continuity  and  efficiency  id  produc- 
tion naay  be  wn^Mw^^fili 

9.  Caaatltattaaal  law  «»e3(2),  80(4)  —  Aat 
araatlag  eoart  of  iadustrtal  relatione  done  aot 
Impair  liberty  af  aoatraot  or  parmH  Involun- 
tary aervltade. 

The  act  creating  the  court  of  induatrial  re- 
lations is  a  reaaonable  and  valid  ezerdae  of  the 
police  power  of  the  atate  over  the  business  of 
producing  coal,  and  does  not  Impair  liberty  of 
contract  or  pennlt  lOTolnntary  aervitude,  con- 
trary to  the  Gonatltatlon  of  the  United  Stataa. 

Appe&l  from  District  Court,  Crawford 
County;  Andrew  J.  CJorran,  Jndge. 

Alexander  Howat  and  ottaera  were  ad- 
judged guilty  of  contempt,  and  they  appeal. 
■***fTnf)dt 

See,  also,  107  Kan.  423,  191  Pac.  S85. 

Phil  B.  CaUery,  of  Pittsburg,  and  Redmond 

8.  Brennan  and  Thurman  L.  McCormick, 
both  of  Kansas  City,  Ma,  for  appellants. 

Bidiard  J.  Hopkins,  Atty.  Gen.,  John  O. 
^an.  Asst.  Atty.  Qen.,  Baxter  D.  McCIain, 
of  lola,  O.  A.  Burnett,  Go.  Atty.,  of  Girard, 
and  F.  S.  Jaduon,  of  Topeka,  for  appellees. 


BUBCH,  J.  Alexander  Howat  and  othera 
were  adjudged  guilty  of  contempt  ot  the  dii-. 
trict  court,  and  ai^eaL 

At  a  special  meeting  of  the  Legislature 
held  in  January,  1920,  an  act  was  passed  de- 
claring that  the  manufacture  or  prepara- 
tion of  food  iHroducta,  the  manufacture  of 
clothing,  the  mining  or  production  of  fuel, 
and  the  transportation  of  food,  clothing,  and 
fuel,  are  industries  affected  with  a  public  in- 
terest; that  reasonable  continuity  and  effi- 
ciency in  the  operation  of  such  Industries  af- 
fect the  living  conditions  of  the  people;  and 
that  consequently  such  Industries  are  subject ' 
to  state  superrlcdon,  for  the  purpose  of  pre- 
a«rving  the  public  peaoa.  protecting  the  public 
health,  prevaitlng  Induatilal  strife,  disorder, 
and  waste,  and  promotiiig  the  general  wel- 
fare. A  BUperrising  body  waa  created,  called 
the  court  <tf  IndDBtrla]  relations.  Fasona, 
flrma,  corporations,  and  aaaodatlons  were 
fwblddeo  vlUfnUy  to  Under,  delay.  UdU-, 
or  suspend  contlnaoas  and  eflSctent  tqpera- 
tloD  of  the  nqwrTiaed  Industries,  contrary  to 
Oie  act  or  for  tlw  purpose  of  evading  any  of 
Its  provisions.  The  right  of  any  individual 
workOT  to  quit  his  employment  at  any  time 
waa  expressly  recc^lzed;  but  conspiracy 
and  confederation  with  (fthns,  and  induce- 
ment and  Intimidation  of  others,  with  intent 
to  cause  saapension  ot  operation  of  super- 
vised Industries,  or  to^ limit  their  output,  was 
declared  unlawful.  The  court  of  industrial 
relations  was  given  authority  to  Investigate, 
adjust,  settle  and  determine  controversies 
between  enq»loyers  and  workers,  or  between 
gnmps  or  crafts  of  workers,  whlcSi  ml^t  en- 
danger oontlnTdty  ot  efficiency  of  service  of 
supervised  Industries,  affect  production  or 
tranqwrtatlon  ot  tiM  necessaries  of  Ufa  ra- 
f erred  to,  produce  Industrial  strife,  disorder, 
or  waste,  or  threaten  the  public  health,  peace, 
or  welfare.  Willful  violation  of  inrovlslims  ot 
the  act  was  made  punishable  aa  a  misde- 
meanor. Officers  of  corporations  and  officers 
of  labor  unions  and  assodattona  who  .will- 
fully use  their  power  and  authority  to  Influ- 
ence, Impel,  or  compel  any  other  person  to 
violate  the  act  were  declared  guilty  of  felony, 
and  punishable  accordingly.  The  full  text 
of  the  statute  (chapter  29  of  the  Laws  of 
1920)  Is  appended  to- this  oplnlon.i 

The  United  Mine  Workers  of  America  Is  a 
voluntary  association  of  miners  and  workers 
in  mines,  organized  as  a  labor  union,  for  the 
purpose  of  furthering  tbe  interests  of  mem- 
bers in  the  United  States.  District  Na  14  of 
the  United  Mine  Workers  of  America  in- 
cludes tbe  counties  of  Oawford,  Cherokee, 
and  Osage,  in  which  the  bulk  of  the  coal 
mined  in  Kansas  is  produced.  In  April, 
1920,  the  officers  of  District  Na  14  were: 


>  See  Dot«  at  uid  ot  case. 
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Preeldent,  Alexander  Howat ;  vice  president, 
'August  D(wdi7 ;  secretary-treasoTer,  Thomaa 
Harv^ ;  all  <kC  Plttslmrft  Kan.  Members  of 
the  board  of  directors  or  trustees  were  James 
Mcllwrath,  John  Fleming,  WUllam  Jenkins, 
Amos  Standerlng,  and  John  BllUngs.  Wll- 
lard  Tltns  had  been  elected  as  successor  to 
WUllam  Jenkins.  Thomas  Onnnlngham  was 
a  traveling  auditor  and  agent  On  April  S» 
1020,  the  Attorney  General  commenced  an  ac- 
tion on  behalf  of  the  state  against  the  asso- 
datlons  and  perstms  named  and  other  per- 
sons who  were  stated  to  be  officers  and  mem- 
bers of  local  unions  of  District  No.  14,  to  en- 
join th^  from  interfering  with  the  opera- 
tion of  coal  mines  In  the  conntiea  named  and 
causing  the  production  of  coal  to  be  delayed, 
hindered,  and  stopped. 

The  petition  alleged  that  the  defendants 
were  conspiring  and  confederating  among 
themselves  and  with  others  to  violate  the  act 
creating  the  court  of  Industrial  relations. 
The  defendant  Howat  had  publicly  announced 
that  he  proposed  to  fight  the  statute  with  a 
force  of  12,000  miners  In  Kansas,  regardless 
of  consequences,  and  the  miners  bad  pledged 
him  their  support,  to  the  end  that  the  force 
and  effect  of  the  statute  might  be  nullified. 
The  conspiracy  was  to  be  executed  by  calling 
a  general  strike  of  mine  workers  In  the  mines 
In  Kansas,  thereby  causing  the  production  of 
coal  to  be  stopped.  Howat  had  announced 
that  he  was  about  to  call  such  a  strike,  and 
would  do  so  early  In  April,  The  result 
would  he  to  prevent  the  carrying  on  of  busi- 
ness, commerce,  Industries,  occupations,  and 
work  In  the  state,  to  binder,  lessen,  and  stop 
fhe  production,  manufacture,  and  transporta- 
tion of  tbe  necessaries  tff  life,  and  to  Inhibit 
vren  domestic  and  household  actlTlties  of  the 
people  of  the  state.  The  state  of  Kansas 
ovtms  and  uses  buildings  And  other  property, 
conducts  a  variety  of  institutions,  education- 
al, penal,  and  charitable,  and  operates  cer^ 
tain  Industries,  In  the  exercise  of  Its  govern- 
mental functions.  To  accomplish  Its  mds  It 
purchases  and  uses  more  than  100,000.  tons  of 
coal  yearly,  and  one  of  the  results  of  the 
conspiracy  would  be  to  cut  off  this  supply  of 
fuel.  Pursuant  to  the  conspiracy,  members 
of  labor  unions  had  already  simultaneously 
quit  work  and  caused  mines  to  be  shut  down, 
assigning  as  a  reason  opposition  to  the  law 
creating  the  court  of  Industrial  relations, 
coupled  with  some  cause  of  minor  signifi- 
cance. The  court  of  Industrial  relations  had 
taken  Jurisdiction  of  a  controversy  between 
employers  and  miners,  and  In  the  exercise 
of  such  Jurisdiction  had  snbpcenaed  Howat 
and  others  to  testify  as  witnesses.  They  had 
refused  to  obey  the  sabptenas,  and  sobpte- 
nas  for  like  purposes  Issued  by  the  district 
court,  and  had  been  committed  to  Jail  for 
contempt  of  court,  there  to  remain  until  tbey 
■hould  submit  to  the  law  and  tfve  their  toi- 


timony.  The  constitution  and  by-Uv«  of  Dis- 
trict No.  14  had  been  amended  to  impose  a 
fine  of  $00  for  each  offense  ota  any  member, 
committee  or  local  officer  who  would  be  privy 
to  referrii^  a  coQtroroay  to  tbe  court  of  In- 
dustrial relations,  and  imposing  a  fine  of 
$5,000  on  any  district  officer  of  District  No. 
14  who  would  be  a  par^  to  the  reference  «t 
any  grievance  to  the  court  of  industrial  re- 
laticms.  These  ammdments  enabled  Howat 
and  bis  assodates  to  Impose  their  will  upcm 
mine  workers.  Without  omtlnuous  and  ef- 
fective operation  of  the  coal  mines,  all  the 
toss,  suflCering.  and  Irreparable  Injury 'of  tbe 
coal  strike  of  December,  1910,  fresh  in  the 
minds  of  the  people  and  of  tbe  def^dants, 
would  be  repeated:  and  the  state  was  with- 
out adequate  remedy  at  law.  The  prayer  was 
for  a  tem[>orary  injunction,  and,  upon  final 
bearing,  for  a  permanent  Injunction,  enjoin- 
ing the  defendants  from  further  conspiring 
with  e&cb  other,  and  from  carrying  out  any 
conspiracy  to  Interfere  with  the  operation  of 
coal  mines  In  the  counties  named,  to  limit 
production,  to  cause  the  workers  to  leave  em- 
ployment, to  lnflu«ice  them  to  quit  th^ 
employment,  and  to  cause  the  production  of 
coal  to  be  d^yed,  hindered,  and  stopped. 

A  temporary  injunction  was  Issued,  the  pe- 
tition was  amended  and  supplemented,  an- 
swers were  filed,  and  up<m  final  hearing  tbe 
court  found  all  the  facts  contained  in  the 
plaintiff's  pleadings  to  be  true,  found  all  tbe 
issues  Joined  in  favor  of  the  plaintiff  and 
against  ttie  d^uidants,  and  entered  a  decree 
in  favor  of  the  stat^  making  tbe  temp(wary 
injunction  permanent 

Id  February,  1821,  the  officers  of  fhe  dis- 
trict board  of  District  No.  14  oaUed  a  strike 
In  two  mines  of  the  George  K.  BCackle  Fnd 
Company,  me  in  Crawford  county,  and  me 
In  Cherokee  county.  The  order  was  trans- 
mitted to  local  unions  Nos.  488  and  810,  and 
by  their  officers  communicated  to  the  mem- 
bers, who,  obedient  to  the  ordor,  wait  <m 
strike.  An  affidavit  stating  the  fiicts,  and 
charging  those  concerned  In  calling  the  f^ke 
with  contempt,  was  presented  to  the  district 
court  on  February  7.  After  a  hearing,  the 
court  found  there  was  reasonable  ground  for 
believing  tbe  defendante  named  In  tbe  affi- 
davit had  violated  the  commands  of  the  In- 
junction, and  ordered  their  arrest  They 
were  arrested  and  brought  into  court  and 
were  given  an  opportunity  to  purge  them- 
selves. Harvey,  Cunningham,  Billings,  and 
Stendering  were  dismissed,  on  the  gronnd 
their  statements  showed  they  were  not  guUtr 
of  the  charge.  The  court  directed  the  state 
to  file  forthwith  accusation  against  the  de- 
fendants, Howat  Dorchy,  McDwratb,  Flem- 
ing, Titus,  and  Maxwell,  and  fixed  a  tloie  for 
answer.  Tbe  defendante  answered,  and, 
after  a  hearing  before  the  court,  wlthont  a 
Jury,  the  court  found  tbe  facts  stated  In  the 
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accusation  to  be  true  as  to  the  defendants 
last  named,  found  them  to  be  guilty  of  tIo- 
lation  of  the  Injunction  and  of  contempt  of 
court,  and  ordered  that  they  he  confined  in 
the  Jail  of  Crawford  county  for  the  period  of 
one  year,  and  pay  the  costs  of  the  prosecu- 
tion. 

The  assignments  of  error  present  questions 
relating  to  regularity  of  the  contempt  pro- 
ceeding, relating  to  validity  of  the  violated 
Injunction,  relating  to  validity  of  the  act 
creating  the  court  of  industrial  relations  un- 
der the  Constitution  of  the  state  of  Kansas, 
and  relating  to  validity  of  the  act  onder  the 
Gonatltutlm  of  the' United  States. 

It  Is  said  tbe  court  erred  In  arraigning 
the  defoidants  In  the  absence  of  counsel,  in 
compelling  them  to  testify  against  themselves, 
and  afterwards  In  using  tbe  extorted  testi- 
mony In  tbe  trial  on  the  accusation  tar  con- 
tempt There  was  no  "arralgnmoit*  of  the 
defendants,  In  tbe  sense  In  wblcb  that  term 
U  used  in  criii|inal  procedure.  Tb»  nsnal 
course  In  contempt  proceedings  was  observed. 
Wben  arrested  the  defendants  were  brought 
Into  court,  and  were  asked  If  tbey  desired  to 
make  any  statements.  Howat  and  Dordiy 
made  voluntary  statemoat^  and  tben  freely 
gave  voluntary  answers  to  a  few  questions 
propounded  to  them.  Tbey  w^  accompa- 
nied by  an  attorney,  who  participated  In  the 
[»-oceedings,  made  no  objection  to  what  oc- 
curred, and  secured  a  postponement  until 
chief  counsel  for  defendants  could  arrive. 
Howat  having  answered  that  "we  called  a 
strike,"  meaning  by  "we"  a  majority  of  the 
district  board  of  District  Mo.  14,  and  Dorchy 
having  said  he  was  guilty,  the  court  directed 
a  formal  accusation  to  be  prepared,  to  which 
the  defendants  afterwards  pleaded,  and  on 
wlilch.  In  due  time,  they  were  tried.  At  the 
trial  the  voluntary  statements  and  answers 
to  questions  were  read  in  evidence.  At  the 
trial  Alexander  Howat  was  called  as  a  vrit- 
ness  by  the  defendants,  and,  on  examination 
by  thetr  counsel,  gave  a  detailed  account  of 
tbe  ealUng  of  the  strike  which  constituted 
contempt  <tf  the  Injunction  order.  S<»:ie  ob- 
Jectltms  to  tbe  proceedings  relating  to  evi- 
dence are  not  deemed  to  be  of  sufficient  Im- 
portance to  require  special  cott^derati<m. 

It  is  OHi tended  the  district  court  erred  In 
refusing  to  grant  tbe  defendants  a  jnrr  tzlsL 
Tn  siqwort  of  ttw  omtention  it  is  said  the 
defendants  were  diarged  with  a  fdony,  and 
were  convicted  of  that  which  under  the  law 
constitutes  a  felony.  These  assertions  are 
tbe  foundatlott  for  an  extended  argument 
that  tbe  defendants  wtte  denied  Justice  in 
the  district  court  The  entire  argument 
stands  or  falls  with  tiie  truth  or  nntruth  of 
the  assertions.  Neither  one  has  any  basis  of 
fact,  or  any  warrant  In  logic  or  In  the  law. 

The  defendants  were  diarged  with  con-* 
tempt  of  conrt  fw  dlaobedluice  of  an  InJone-. 
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tlon,  and  contempt  of  court  for  disobedience 
of  an  injunction  Is  not  punishable  as  a  feU 
ony,  or  as  crime  of  any  otlier  degree,  by  any 
statute  of  this  state.  Tbe  purpose  of  the 
proceeding  was  not  to  enforce  any  criminal 
statute  of  the  state,  but  was  to  vindicate  the 
authority  and  Integrity  of  the  court  as  an 
organ  of  public  Justice.  It  was  not  of  tbe 
slightest  consequence  that  the  acts  commit- 
ted in  violation  of  the  Injunction,  and  consti- 
tuting contempt,  also  constituted  infractions 
of  tlie  criminal  law.  and  infractions  of  the 
criminal  law  of  tbe  grade  ot  fblony.  In 
the  case  of  United  States  v.  Shipp.  208  U. 
S.  663,  27  Sup.  Ot  16S,  61  L.  Ed.  S19.  8  Ann. 
Gas.  266.  Id.,  214  U.  S.  886,  28  Sup.  Ct.  637. 
63  L.  Ed.  1041,  and  Id.,  216  U.  S.  580.  30  Sup. 
Gt  887,  54  L.  Ed.  837.  members  of  the  mob 
which  banged  the  negro  Johnson,  committed 
contempt  by  committing  murder.  The  dis- 
tinction between  proceedlnes  to  ponlsb  con- 
tempt committed  by  crime,  and  proceedings 
to  punish  crime  as  such.  Is  as  <dd  as  tbe  law 
<tf  contempt,  and  the  distinction  has  been  ob- 
served and  acted  on  by  courts,  state  and  fed- 
eral, including  tbe  Supreme  Court  of  the 
United  States.  This  court,  In  a  series  of  de- 
cisions, has  interpreted  the  provisions  of  the 
Constltuti<xi  of  tbe  state  dted  by  counsel  for 
the  defendants,  in  a  m&nner  too  plain  to  be 
misnnderstood.  It  Is  not  necessary  to  col- 
late authorities.  Counsel  for  the  defendants 
dte  no  cases  from  the  literature  of  the  law 
except  ^^nn^f^^ff  cases,  and  those  Kansas  cases 
which  apply  directly  to  the  subject  nnder  dis- 
cussion are  not  referred  ta 

It  Is  to  be  regretted  that  the  defendants, 
and  particularly  the  coal  miners  of  South- 
eastern Kansas,  many  ot  whom  are  foreigners 
and  not  familiar  with  our  legal  Institutions, 
have  not  had  this  subject  made  clear  to  them 
by  those  In  a  position  to  do  so.  It  would  not 
be  possible  to  make  the  matter  plain,  to  thetr 
untrained  minds,  within  the  limits  of  a  Ju- 
dicial opinion.  Briefly,  It  may  be  said  that 
power  of  a  court  to  punish  for  contempt  Is.  In 
the  last  analysis,  on  similar  footing  with  a 
miner's  j^vUege  to  work— It  touches  the 
right  to  exist  Whatever  executive  officers, 
concerned  with  enforcement  ot  the  criminal 
statutes,  may  do  about  bringing  and  prose- 
cuting criminal  actions,  and  whatever  suc- 
cess tbey  may  have  In  that  field,  the  conrt 
must  possess  authority  to  punish  contonpt, 
ot  It  camiot  discbarge  Its  functions  as  a 
court  This  was  the  law  when  all  the  mod- 
em diarters  of  buman  liberty  were  framed. 
A  conrt  established  by  the  Constitution,  sudi 
as  die  district  court  of  Crawford  county,  may 
not  be  deprived  of  this  power,  except  by  tbe 
Constitution  itself,  and  the  Kansas  Consti- 
tution does  not  do  so.  If  the  power  be  nn- 
wisely  reposed,  tbe  remedy  Is  by  constitution- 
al amendment.  Until  a  change  Is  made  to 
call  a  contempt  proceeding  a  criminal  prose- 
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cation,  in  the  sense  mat  a  jniy  trial  Is  neoes- 
sax7.  Is  to  darken  oonnsel  1^  mlsiue  of  well- 
nnderstood  terms.  The  foregoing  soffidently 
dlq^ses  of  a  contention  that  the  defraidants 
were  denied  due  process  of  law  because  they 
wwe  tried  by  the  -eonrt  and  not  by  a  Jury, 
but  the  following  qnotatUm  tonn  the  opin- 
ion of  the  Supreme  Court  of  the  United 
States,  In  the  case  of  Ellenbecker  t.  Ply- 
mouth County,  184  U.  S.  31,  S9,  10  Sup.  Ct 
424,  427  (33  L.  fid.  801)  Is  pertinent: 

"Whether  an  attainment  for  a  contempt  of 
court,  and  the  jadgment  of  the  coart  pumshing 
the  party  for  such  contempt,  is  in  itself  es- 
sentially a  criminal  proceeding  or  not,  we  do 
not  find  it  necessary  to  dedde.  We  simply  bold 
that,  whatever  its  nature  may  be,  it  li  an,  of- 
fense against  the  court  and  against  the  i^mln- 
istration  of  justice,  for  which  courts  have  al- 
ways had  the  right  to  punish  the  party  by  sum- 
mary proceeding  and  without  trial  by  jury; 
and  that  in  that  sense  it  is  due  process  of  law 
within  the  meaning  of  the  Fourteenth  Amend- 
ment of  the  Constitution.** 

In  an  assignment  of  error  that  the  district 
court  erred  In  overruling  the  motion  to  quash 
the  accusation,  a  collateral  attack  is  made 
on  the  injunction  order,  contempt  of  which 
was  the  basis  of  the  accusation.  It  Is  said 
the  Injunction  was  issued  In  contravention 
of  section  7140  of  the  Qeneral  Statutes  of 
1915^  the  general  nature  of  which  is  Indi- 
cated by  the  Initial  provision: 

'^Fhat  no  restraining  order  or  injunction  shall 
be  granted  by  any  court  of  the  state  of  Kan- 
sas, or  a  Judge  or  the  Judges  thereof,  in  any 
case  between  an  employer  and  employee,  or 
between  employers  and  employees,  or  between 
employees,  or  between  persons  employed  and 
persons  seeldnB  employment,  involving  or  grow- 
ing  out  of  a  dispute  concendng  terms  or  con- 
ditions of  employment,  unless  neeewvy  to 
prevent  irreparable  Injniy  to  prt^r^  or  to  a 
property  right  of  the  party  making  the  applica- 
tion, for  which  injury  there  is  no  adequate  rem- 
edy  at  taw.  •  • 

(1,t]  Let  It  be  granted  for  the  moment 
that  the  Legislature  Intended  this  statute  to 
be  applicable  to  the  case  presented  by  the 
petition  for  Injunction.  It  was  within  the 
province  ot  the  district  court  to  interpret  the 
statute,  and  determine  whether  or  not  it 
did  apply.  Th6  court  had  Jurisdiction  to  ad- 
judicate upon  ttie  subject  If  it  readied  a 
wrong  conduslon,  it  did  not  forfeit  juris- 
diction. The  injunction  order  waa  simply 
OTroneous,  the  error  wu  subject  to  correc- 
tion by  the  f»rdlnary  mediod  of  appeal,  and 
disobedience  .  ta  the  order  conatltnted  con- 
tempt State  ex  reL  v.  Plwce,  01  Kan.  241, 
32  Pac.  924.  Conceding  again  that  the  Leg- 
islature Intended  the  statute  to  be  applica- 
ble to  the  case  presmted  the  petition  for 
injunction,  there  was  ample  necessity  for  Is- 
mxing  the  injunctUm,  to  prevat  irreparable 
injury  to  property  and  property  rights  ot  tte 


party  maUng  the  andlcatlon,  the  state  of 
Kaiaas.  The  statuteb  bowever,  lutd  no  ap- 
lAicatlon  to  the  case  made  1^  the  petttion  for 
injunction.  The  petition  presented  no  dis- 
pute between  employer  and  employee,  or  be- 
tween employers  and  ^ployees,  or  betwem 
employees,  or  between  persons  employed  and 
persons  seeking  ^ployment,  and  presmted 
no  case  of  dispute  concemlnig  terms  or  con- 
ditions of  employment  Whether  or  not  the 
statute  conflicts  In  any  particular  with  the 
act  creating  the  court  of  Industrial  relations 
need  not  be  discussed,  because  the  statute 
has  no  bearing  on  this  controversy. 

Portions  of  the  statute  uot  quoted  deal 
with  the  subjects  of  picketing  and  boycotting, 
and  it  is  said  the  Legislature,  having  In 
mind  the  great  injustice  which  might  be 
perpetrated  by  destroying  united  action,  plac- 
ed a  definite  prohibition  on  the  issuing  of  In- 
junctions in  labor  disputes.  The  portion  of 
the  defendants'  brief  stating  this  condnslm 
Is  preceded  by  the  following  remaiteble  par- 
agraph: 

"In  this  connection  it  must  be  remembered 
that  the  power  of  a  court  to  grant  an  injunction 
for  any  purpose  is  statutory,  and  in  the  ab- 
sence of  statutory  authority  no  power  exists 
in  a  court  to  grant  ao  injunction  for  any  pur- 
pose whatever.  Again,  the  power  to  grant  aa 
injunction  being  statutory  and  in  derogaHon  of 
the  common  law,  the  statote  granting  said  pow- 
er must  be  strictly  construed.  Since  this  mle 
ii  so  universally  followed  and  upheld,  a  Ota- 
tion  of  authorities  in  support  of  the  same  wonld 
be  out  of  place.** 

The  power  of  a  court  In  any  case  to  grant 
an  Injunction  for  any  purpose  is  not  stat- 
utory. In  the  absence  of  statute,  power  ei- 
ists  in  courts  to  grant  injunctions  for  nu- 
merous purposes.  The  power  not  being  stat- 
utory, and  not  being  In  derogation  ' of  the 
common  law,  la  not  strictly  construed.  If  tbe 
power  were  statutory,  it  would  be  liberal]/ 
construed,  to  accomplish  just  and  equitable 
purposes,  because  of  an  express  statute  of 
this  state  which  reads  as  f<dlows: 

"The  mle  of  the  common  law,  that  statntei 
in  derogation  thereof  shall  be  strictly  eonstm- 
ed,  shall  not  be  applicable  to  any  general  stat- 
ute of  this  state,  but  all  audi  statutes  Bhail  b« 
liberally  construed  to  promote  their  object" 
Oen.  SUt  1916.  |  11829. 

The  rule  stated  In  the  quoted  paragraph 
la  not  universally  followed,  is  not  firtlowed 
at  all,  and  there  are  no  anthoritleB  to  bs 
dted  as  sustaining  It  This  being  true,  the 
paragraph  must  have  bem  Intended  for  some 
document  other  than  a  brief  In  this  court 

[S]  It  is  said  the  injunction  waa  bivahd. 
as  an  attempt  to  enjoin  a  crime,  If  so,  the 
Injunction  order  was  not  v<rfd,  and  the  de- 
fendants are  precluded  from  attacking  it  la 
this  proceeding. 

[4,  S]  In  order  that  .the  defendants 
not  feel  a  rule  of  pn»cednE«  has  prermMd 
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ftiU  consldermtlan  of  their  case.  It  may  be 
aald  thetr  argument  la  cart  In  tbe  aame  fal- 
ladons  form  aa  tbe  argnmoit  zdatlns  to  tri- 
al Jury.  Tte  purpow  of  Uie  Injunction 
waa  not  to  enjoin  crime,  and  bore  no  otb^ 
relattonr  to  admlulstratiim  of  the  criminal 
law.  The  purpose  was  to  prevent  the*  Irrqt- 
arable  Injury  which  the  petition  for  Injnnfs 
tlon  alleged  would  occur,  and  which  the 
conrt  found  woidd  occur,  nnleaa  tiie  defend- 
ants were  restrained  from  executing  their 
destsna.  It  mlfi^t  be  flie  defendants  would 
Incur  sentences  to  the  penitentiary  or  to  JalL 
but  the  Imposition  of  those  penalties  would 
not  fnlflU  the  obligation  of  ttie  state  of  ^m- 
saa  to  protect  Its  people  ttom  tbe  calamitous 
consequences  of  the  defendants*  wrongdoing, 
and  for  which  there  was  no  redress.  The 
court  found  that  all  the  perils  to  the  public 
weUate  whldi  accompanied  the  coal  strike  of 
the  winter  ot  1019-20,  would  again  be  incurs 
red.  That  strike  caused  Industry  to  stop, 
caused  commerce  to  be  demoralized,  caused 
food  supplies  to  be  reduced  and  cut  off,  caus- 
ed sdiools  to  close,  caused  suffering  In  homes, 
and  if  tfie  defendants  had  been  permitted 
to  have  their  way,  would  have  caused  tbe 
cddc  to  languish  and  die  in  unwarmed  hos- 
pital beds  In  the  dead  of  winter.  If  those 
consequences  were  produced  in  a  single  vil- 
lage by  blockinjg  the  highway  over  which 
necessaries  of  life  were  brought  hi,  anybody 
would  say  blocidng  the  highway  was  a  pub- 
lic nuisance,  and  a  court  of  equity  could  open 
the  road.  Multiplicity  and  magnitude  of 
threatened  disaster  do  not  detract  from  au- 
thority of  a  court  of  equity  over  the  tew  de- 
termined individuals  who  propose  to  wreak 
the  disaster.  Ability  of  the  defendants  to 
imralyse  Qie  normal  activities  of  a  whole 
commonwealth  did  not  free  diem -from  ame* 
nat^tty  to  injunction.  Tbe  district  court  was 
warranted  In  Interfering  on  principles  identi- 
cal with  -those  applied  in  abatemeot  of  pub- 
lic nuisances,  and  the  court  waa  not  shorn 
of  power  because  tbe  defendants,  if  tbey  per- 
sisted, would  incidentally  be  guilty  of  crime. 

The  general  finding  on  which  the  Injunc- 
tion was  allowed  Included  a  finding  that  the 
state  would  be  prejudiced  in  the  use  of  prop* 
erty  which  It  held  in  the  capacity  of  owner. 
Conviction  and  incarceration  of  the  defend- 
ants would  not  get  coal  for  the  various  In- 
stitutions, educational,  charitable,  and  cor- 
rectional, which  the  state  maintains  in  its 
own  buildings,  u[>on  Its  own  land.  The  au- 
thorities are  in  substantial  accord  that  this 
special  interest  authorised  the  state  to 
apply  for,  and  authoriaed  the  district  court 
to  grant,  tbe  injunction ;  but  this  court  holds 
that,  aedde  from  this  Indisputable  ground, 
and  without  aid  of  the  statute  expressly  au- 
thorizing actions  of  injunction  In  ttie  name 
of  the  state  to  suppress  pnUlc  nuisances 
(Gen.  Stat.  U16, 1 7168,  aa  amended  by  Laws 
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of  1917,  e.  247.  I  1).  the  district  court  was 
possessed  of  power  to  grant  the  Injunctlim. 

In  supprat  of  their  ccmtentlon  tbe  defend- 
ants dte  some  cases.  The  <me  principally 
relied  on  Is  the  case  of  State  Yau^ian*  81 
Ark.  U7,  120,  98  S.  W.  686,  680,  7  U  B.  A. 
<N.  80  899;  118  Am.  St  Bep.  20;  11  Ann. 
Caa.  277,  and  a  portion  of  tbe  opinion  is 
quoted  as  follows: 

"It  is  demonstrably  true  that  It  Is  a  touDd 
principle  of  equity  jarisprodenee  that  an  in- 
junction will  not  lie  at  the  instance  of  state 
to  restrain  a  public  nuisance  where  the  nui- 
sance Is  one  arising  from  the  illegal,  immoralt 
or  pernicious  acta  of  men  which  for  tbe  time 
being  make  tbe  property  devoted  to  sucb  use 
a  nuisaiice,  where  soch  auisance  Is  indictalile 
and  punishable  under  the  criminal  law." 

The  defendants  did  not  quote  the  next  suc- 
ceeding sentences  of  tbe  opinion,  whldi  sus- 
tain the  actlm  of  the  district  court  of  Craw- 
ford county: 

"On  the  other  hand,  if  the  public  nolsanee  is 
one  teaching  dvil  property  rights  or  privileges 
of  the  public,  or  the  public  health  is  Effected  by 
a  physical  nnisaDce,  or  if  any  other  ground  of 
egui^  Jurisdiction  exists  calling  for  an  in- 
junction, a  chancery  conrt  will  enjoin,  not- 
withstanding the  act  enjoined  may  also  be  a 
crime.  Tbe  criminality  of  the  act  will  neither 
give  nor  oust  jtirisdlctiMi  in  chancery."  81 
Ark.  126,  08  S.  W.  680,  7  U  B.  A.  (N.  8.)  899, 
118  Am.  St.  Bep.  29,  U  Ann,  Oas.  277. 

Tbe  oi^ton  in  the  Taug^ian  Case  quotes 
from  the  opinion  In  the  case  of  Veople  v. 
Condon,  102  111.  App.  449;  and  tbe  defend- 
ants make  mndi  of  Qie  decision  in  the  Con- 
don Case  because  it  accuses  the  Supreme 
Court  of  the  United  States  of  resorting  to 
dictum  In  the  case  of  Mugler  t.  Kansas,  1S8 
U.  8.  623,  8  Sup.  Ct  273,  31  L.  Ed.  205,  and 
because  it  undertakes  to  narrow  tbe  scope 
of  the  decision  In  the  case  of  In  re  Debs,  Pe- 
titioner, 168  U.  S.  664,  15  Sup.  Ct.  900,  89 
L.  Ed.  1002. 

The  law  ot  Illinois  respecting  the  subject 
of  the  opinion  in  the  Condon  Case  Is  declared 
by  the  Supreme  Court  of  that  state  in  the 
case  of  Stead  v.  Fortner,  2C6  HI.  468,  90 
N.  B.  680.  The  following  extracts  from  the 
opinion  are  supported  by  the  dtaUcni  of 
numerous  authorities: 

"A  court  exercising  equitable  jarisdictioii 
will  not  restrain,  by  Injunction,  the  oommission 
of  illegal  or  immoral  acts,  and  will  not  enjoin 
one  engaged  in  the  sale  of  liquor  from  making 
sales  which  are  pnnialtable  by  the  criminal 
law.  But  that  to  not  the  object  of  tUs  salt 
The  tow  Las  a  double  purpose— to  punish  the 
person,  committing  an  illegal  act  and  to  pro- 
hibit the  nse  of  property  for  illegal  purposes— 
and  these  are  aeparate  and  distinct  •  •  • 

"It  to  one  of  the  most  useful  functions  of  a 
conrt  of  equity  tliat  It  may  give  complete  and 
adequate  relief  against  acts  which  will  con- 
stitute nuisances.  *  *  • 
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"Want  of  juriBdlc&ni'  to  eiij(^  ■  ntdsaiKC 
wUdi  migbt  breed  m  pettflence  or  be  daiig«rotu 
to  the  welfare  of  the  pnblie  wonld  be  a  re- 
proacb  to  the  law.  •  *  * 

"A  eonit  of  equity  bai  latiedietioB  to  abate  a 
pablic  onlsaiiee,  althonsb  offender*  are  not  only 
.amenable  to  crinilnal  lawa  but  alao  wbere  no 
property  rigbt*  are  inrotrcd  in  the  litigation. 

"As  we  have  noted  above,  this  conrt  ban  ner- 
er  regarded  a  criminal  prosecntion,  which'  can 
only  dispose  of  an  existiiig  nnisance  and  cannot 
prerent  a  renewal  of  the  nnisance,  for  whidi 
a  new  prosecution  mast  be  broncht,  as  a  com- 
plete and  adequate  remedy  for  a  wrong  in- 
flicted upon  the  pnblie.  The  pnbUe  antborlties 
have  a  right  to  instiCate  the  aiiit  where  the 
general  public  welfare  demands  it  and  damages 
to  the  public  are  not  nisceptible  of  compntation. 
The  maintenance  of  the  pnblie  health,  morals, 
safety,  and  welfare  is  on  a  plane  above  mere 
pecuniary  damage,  although  not  susceptible  of 
measurement  in  money,  and  to  say  that  a  court 
of  equity  may  not  enjoin  a  public  nnisance  be- 
cause property  rights  are  not  involved  would 
be  to-  say  that  the  state  fa  unable  to  enforce  the 
law  or  protect  ita  dtixena  from  pnblie  wrongs." 
2S6  Dl.  474-177,  09  N.  B.  682,  688. 

In  tbe  case  of  Mother  t.  Kanaaa,  128  U.  S. 
623,  672.  8  Sap.  Ct  273,  803  (SI  U  Ed.  205), 
rne  of  Uie  Questions  was  whetba  tbe  equity 
power  to  abate  liquor  anisaiicei,  conferred 
by  a  statute  of  tbls  states  was  consfsteot 
with  tbe  craistitiitloiial  guaranty  of  liberty 
and  property.  In  the  opinlcm  tbe  court  said: 

"Equally  untenable  la  tbe  proposition  that 
proceedings  in  equity  for  the  purposes  indi- 
cated in  the  thirteenth  section  of  the  statute 
are  inconsistent  with  due  process  of  law.  'In 
regard  to  public  nuisances,*  Mr.  Justice  Story 
says,  'the  juriadictioo  of  courts  of  equity  seems 
to  be  of  a  very  ancient  date,  and  has  been  dis- 
tinctly traced  back  to  the  reign  of  Qaeen  Eliza- 
beth. The  jurisdiction  is  applicable  not  only 
to  public  nuisances,  strictly  so  called,  but  also 
to  purprestnres  upon  public  rights  and  property. 
*  *  *  In  case  of  public  nuisances,  properly 
so  called,  an  indictment  lies  to  abate  tbem,  and 
to  puniab  the  olfeoders.  But  an  information 
alao  Bee  In  equity  to  redress  the  grievance  by 
way  4tf  injuttctioa,'  2  Story's  Bq.  {|  921,  022. 
The  ground  of  this  jurisdiction  in  cases  of  por- 
presture,  as  well  as  of  public  nuisances,  Is  the 
ability  of  courts  of  equity  to  give  a  more  speedy, 
effectual,  and  permanent  remedy,  than  cian  be 
'  had  at  law.  They  cannot  only  prevent  nui- 
sances that  are  threatened,  and  before  irrepara- 
ble mischief  ensues,  but  arrest  or  sbate  those 
in  progress,  and,  by  perpetual  injunction,  pro- 
tect tbe  puUle  against  them  in  the  future; 
whereas  courts  of  law  can  only  reach  existing 
nuisances,  leaving  future  acta  to  be  tiie  sub- 
ject of  new  prosecntioos  or  proceedings.  Tbis 
Is  s  salutary  jurisdiction,  especially  where  a 
nuisance  affects  the  health,  morals,  or  safety 
of  the  community.  Though  not  frequently  ex- 
ercised, tbe  power  undoubtedly  exists  in  courts 
of  equity  thus  to  protect  the  pi^Ue  against  in- 
jniy.  •  • 


Tbe  itertlnency  of  this  discussion  to  tbe 
subject  of  the  decision  may  be  left  to  the 
judgment  of  tbe  dlscrlmtnatlDg  reader. 

Referring  to  the  case  of  In  re  Debs,  Peti- 
tioner. 158  n.  S.  5&1,  15  Sup.  Ct.  900,  39  L. 
Ed.  1002,  tbe  opinion  In  the  Condon  Cass 
says: 

**An  exaurfnation  of  tiiis  whole  Ofdnfon  sbows 
that  the  court  intended  to  place,  and  did  place, 
the  right  to  issue  this  injunction  upon  tbe  mii» 
and  only  ground  that  the  property  of  the  Unit- 
ed States  had  been  interfered  with." 

In  tbe  Debs  Case  tbe  court  first  demon- 
stftited  tbe  undoubted  power  of  tbe  govern- 
ment of  tbe  United  States  to  protect  iu 
property  in  tbe  mails  by  Involving  the  equita- 
ble remedy  of  Injimctloo.  Tbe  court  then 
said: 

**We  do  not  care  to  place  omr  dedidOB  opoa 
this  ground  alone.  Bvery  govemmoit,  intriiat- 
ed,  by  the  very  terma  of  its  bdng,  witt  powMS 
and  duties  to  be  exercised  and  tfischarsed  for 

the  general  welfare,  has  a  right  to  apidy  to  tts 
own  courts  for  any  proper  assistance  io  the 
exercise  of  the  one  and  the  ^scfaat^e  of  tbe 
other,  and  it  is  no  sufficient  answer*  to  ita  ap- 
peal to  one  of  those  courts  that  it  has  no  pe- 
cuniary interest  in  the  matter.  The  obligation 
which  it  is  under  to  promote  the  interest  of 
all,  and  to  prevent  the  wrongdoing  of  one  re- 
sulting In  injury  to  the  general  welfare,  is  oftea 
of  itsdf  sufficient  to  give  it  a  standing  in  oouri." 
US  n.  a  B84, 15  Sup.  CL  906,  S»  U  Bd.  10e2L 

After  reviewing  author! tlea,  the  opiolon 

proceeded  as  follows: 

"It  is  obvious  from  these  dedsiona  that  iHiile 
it  is  not  tbe  province  of  the  government  to  in- 
terfere  in  any  mere  matter  of  private  contro- 
versy between  individuals,  or  to  use  its  great 
powers  to  enforce  the  rights  of  one  againrt 
another,  yet,  whenever  the  wrongs  complained 
1^  sre  such  as  affect  the  public  at  large,  and 
are  in  respect  of  matters  whkh  by  tiie  Con- 
stitotion  are  Intrusted  to  the  care  mt  the  na- 
tion, and  concerning  which  the  nation  owes  the 
duty  to  all  tbe  citiiens  of  securing  to  them 
their  common  rights,  then  tbe  mere  fact  that 
tbe  government  has  no  pecuniary  interest  in  the 
controversy  is  not  sufficient  to  exclude  it  from 
the  courts,  or  prevent  it  from  taking  measures 
therein  to  fully  discbarge  those  constitational 
duties. 

"The  national  government,  given  by  the  Oon- 
stitntiwi  power  to  regulate  intoratate  eom- 
merce.  haa  by  express  statoto  assumed  inris- 

diction  over  sudi  commerce  when  carried  upon 
railroads.  It  is  (barged,  therefore,  with  tbe 
duty  of  keeping  those  Ughways  of  interetoto 
commerce  free  from  obstruction,  for  it  has  al- 
ways been  recognized  as  one  of  the  powers  and 
duties  of  a  government  to  remove  obstructioas 
from  tbe  highways  under  ito  eontroL"  IfiS  U. 
&S8ewlB8i9.Ot807,  sound.  1i0O2. 

Concerning  tbe  subjects  of  'Injonctiaa 
against  crime"  and  trial  by  jury  In  contempt 
moeeedlngi^  ttie  conrt  said: 
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*The  acts  of  the  defendants  may  or  may  not 
have  been  rlolations  of  the  criminal  law.  If 
they  were,  that  matter  is  for  inquiry  in  other 
proceedings.  The  complaint  made  againet  them 
in  this  ia  of  disobedience  to  an  order  of  a  dvU 
conrt.  made  for  the  protection  of  property  and 
the  aecarity  of  rights.  If  any  criminal  proaeen- 
tton  b*  broivht  against  them  for  the  criminal 
oifeDses  alleged  in  th«  bill  of  oMoplaint,  of  de- 
raQing  and  wrecking  engines  and  trains,  as- 
saulting and  disabling  employees  of  the  raflroad 
companies,  it  will  be  no  defense  to  such  prose- 
cation  that  they  disobeyed  the  orders  of  In- 
Janction  served  upon  them  and  hATe  beat  pun- 
ished for  sach  disobedience. 

"Nor  1b  there  in  this  any  invasion  of  the  con- 
stitatlonal  right  of  trial  by  jary.  We  fally 
agree  with  oovnsel  that  It  matten  not  what 
form  the  attempt  to  deiv  constitntional  right 
may  take;  It  is  vain  and  taieffectaal,  and  must 
be  so  declared  by  the  .courts  ;*  and  we  reaffirm 
the  declaration  made  for  the  court  by  Mr.  Jus- 
tice Bradley  fn  Boyd  t.  United  States,  119  U. 
S.  016,  635,  tba^t  *it  is  the  doty  of  courts  to  be 
watchfnl  for  tfae  constitntional  rigbts  of  the 
citizen,  and  against  any  stealthy  encroadiments 
thereon.  Their  motto  shoold  be  obsta  prind- 
piis.*  Bnt  the  power  of  a  court  to  make  .an  or- 
der carries  with  It  the  equal  power  to  punish 
for  a  disobedience  of  that  order*  and  the  in- 
quiry as  to  the  question  of  disobedience  has 
been,  from  time  Immemorial,  the  special  func- 
tion of  the  court.**  IBS  U.  &  p.  0D4,  15  Sup. 
Gt.  910,  39  L.  Bd.  1092. 

The  (^inloiiB  In  the  Mugler  and  Debs  Oeses 
and  the  opinion  In  the  Stead  Oase  hare  been 
quoted  at  some  length,  not  because  they  need 
-vindication  from  the  criticism  of  the  nUnots 
Ai^Ilate  Conrt,  but  to  respond  to  the  detend- 
waxtef  brief,  reveal  Ita  method,  and  render  un- 
necessary further  examInati(Hi  of  authorities. 
The  ctrndusIonB  stated  In  the  Mugler  and 
Debs  Cases  are  binding,  so  far  as  they  relate 
to  questiona  arising  under  the  Ccmstltntion  at 
the  United  States.  The  opinions  In  the  three 
caaes  anffidently  present  arguments  and  au- 
thorities supporting  the  condusionB  reached. 
Those  conclusions  are  In  harmony  with 
prevlons  utterances  of  this  court,  and  are 
accepted  and  adhered  to  as  sound. 

[I]  It  is  contended  the  act  creating  the 
conrt  of  Industrial  relations  contravenea  sec- 
tl<»i  16  ot  article  2  of  the  Constitnticn  of  the 
state.  In  that  it  contains  more  than  one  sub- 
ject, and  the  subjects  are  not  clearly  ex- 
pressea  In  the  tlUe.  It  is  said  the  method 
employed  to  Invest  the  conrt  of  Industrial  re- 
lations with  the  powers  and  duties  of  the 
Public  Utilities  Commission,  which  was  abol- 
ished, was  ineffectual,  and  consequently  the 
pobUc  utlUties  features  of  the  statute  lack 
the  force  of  law.  The  conclusion  has  npth- 
1ns  to  do  with  tba  assignment  of  error,  and 
relates  to  a  subject  which  does  not  concern 
the  defendants.  The  section  of  the  Constitu- 
tion referred  to  does  provide  that  no  law 
shall  be  revived  or  amended  unless  the  new 
act  contain  the  entire  act  revived  or  the  sec- 
tion or  sections  amended;  but  It  is  not  ma- 
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terial  to  the  defeddants  whether  the  authori- 
ty formerly  possessed  by  the  Public  Utilities 
Commission  was  preserved  to  the  court  of 
industrial  relatlcms;  and  If  In  some  pttbllc 
utilities  case  it,  should  be  held  that  the  act 
nnder  consideration  left  the  atate  without  a 
public  utilities  law,  the  remainder  of  the 
act  would  not  be  affected.  Laws  1020,  c  29, 
i  State  ex  reL  v.  Howat,  107  Ean.  423, 
191  Pac.  685. 

In  a  cBTtaln  sense,  the  act  embraces  two 
subjects;  regulation  of  pnbUe  ntilltles,  and 
r%ulatt<m  of  those  Industries  wbldi  have  to 
do  with  supplying  the  pec^e  with  necessaries 
of  life.  In  the  same  sense,  ttie  second  sub- 
ject Is  doubly  trlpla  It  unbraces  food,  doth- 
Ing,  and  fuel,  and  It  embraces  iHoduction, 
manufacture,  and  distribution.  According  to 
the  same  meOiod,  the  act  ml^  be  concdved 
as  divided  Into  as  many  subjects  as  a  careful- 
ly prepared  Index  of  its  contents  would  dl»- 
dose.  That,  however,  is  not  the  method  by 
which  to  de^mlne  the  scope  of  a  statute. 
The  qneation  In  any  case  Is,  Are  the  particu- 
lars so  diverse  that  they,  may  not  be  connoted 
In  tt  sln^e  genwtc  cono^tt  In  this  instance 
the  g^ml  concept  Is  enterprise  affected 
with  a  public  interest,  and  the  grouping  is 
not  <ml7  natural,  bnt  consistent  and  harmo- 
nlotia. 

It  la  said  that  use  of  the  word  "court"  Im- 
pairs clearness  in  the  expression  of  the  sub- 
ject of  the  act  In  Its  titie,  and  that  Indusion 
of  puUic  utilities  ia  not  indicated  at  aU.  The 
first  contrition 'was  sufficiently  met  In  the 
case  of  State  v.  Scott,  109  Kan.  166, 197  Pac. 
1039,  and  it  was  there  said  the  title  Is  at  least  - 
as  comprehensive  as  though  it  read,  "An  act 
relating  to  (or  concerning)  an  administrative 
body  for  the  regulation  of  industrial  rela- 
tions." Tfae  word  "industrial"  means  relat- 
ing to  industry,  and  Industry,  dearly  em- 
braces those  deiMtrtm^ts  devoted  to  public 
service.  When  used  In  the  plural,  the  word 
"relations"  has  the  meaning  of  "affairs." 
Fifty  years  ago  the  title  of  this  act  would 
have  conveyed  little  or  no  Information.  It  Is 
to  be  read,  however,  In  the  light  of  conmKHi 
knowledge  of  the  science  of  government,  and 
particularly  the  relation  of  industry  by  ad- 
ministrative tribunals,  In  the  year  1920;  and 
the  court  is  of  the  opinion  any  one  whose  In- 
terasts  ml^t  be  affected  by  the  legislation 
would  be  directed  to  details  by  the  title. 

An  argument  that  the  title  Is  not  broad 
aiou^  to  cover  substantive  provisions  of  the 
act  is  snffidently  disposed  of  by  the  reason- 
ing and  the  dtation  of  authority  contained  In 
the  (^klnhm  In  the  cose  (tf  State  Scott,  su- 
pra. 

It  is  said  the  act  creating  tin  court  of  In- 
dustrial relations  Is  void  because  It  com- 
mingles functions  of  the  three  departments 
of  goverament  The  contention  wss  consid- 
ered In  the  case  of  State  ex  reL  v.  Howat. 
107  Kan.  423,  191  Paa  585,  and  was  found 
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to  be  unsonni  Some  additional  specifica- 
tions are  made  of  functions  claimed  to  be 
separate  according  to  the  orthodox  theory, 
but  they  do  no  more  than  raise  the  gnestton 
of  the  legality  of  all  bodies  such  as  the  In- 
terstate Commerce  Commission,  State  Public 
Utilities  Commissions,  and  similar  admin- 
IstratlTfl  tribunals,  "created  for  carrying  In- 
to effect  the  will  of  the  state,  as  expressed 
by  Its  legislation.**  Beagan  t.  rarmers*  Loan 
&  Trust  Co.,  164  U.  S.  362,  syL  par.*l,  14  Sup. 
Ot  1047,  38  L.  Efd.  1014.  A  contention  that 
the  act  la  void  because  it  undertakes  to  usurp 
control  of  matters  within  the  Jurisdiction  of 
the  federal  goyemment  and  regulated  by  the 
Lever  Act  (U.  S.  Comp.  St.  1918,  U.  S.  Comp. 
St  Ann.  Supp.  1919.  §i  3115%e-311Si^r)  and 
the  Clayton  Act,  88  Stat  730,  was  likewise 
disposed  of  In  tbe  Howat  Case  just  died. 

It  is  contended  the  act  creating  the  court 
of  Industrial  relations  Is  void  because  sec- 
tion 12  undertakes  to  confer  on  this  court 
original  Jurisdiction  additional  to  that  po^ 
mltted  by  sectUm  3  at  article  8  of  the  Con- 
stitnUon,  whldi  reads  as  ftdlows: 

'^e  Supreme  Court  shall  liavs  original  juris- 
diction in  proceedlnfs  Id  quo  warranto,  man- 
damus, and  habeas  corpus;  and  anch  apellate 
jurisdictioa  as  may  be  pKrrlded  hr  law.**  Gea. 
Stat  191S,  I  172. 

[n  TtM  court  of  Industrial  rations  Is, 
in  fiict,  a  imbllc  service  comml8Si<m,  the  word 
"oonrlf  taaTlng  been  employed  merely  as  a 
matter  of  legislative  strategy.  The  produe- 
tlon,  manultecture,  and  distribution  of  food, 
clothing,  and  fuel,  being  Industries  affected 
with  a  public  Interest,  are  made  subject  to 
regulation  in  tbe  same  manner  as  those  In- 
dustries which  have  commonly  been  desig- 
nated public  utilities.  Action  by  the  court 
of  industrial  relations  woald:  necessarily 
touch  the  subjects  of  liberty  and  prop- 
erty, and  In  order  to  safeguard  them  from 
Infringement  and  meet  all  the  requirements 
of  due  process  of  law,  a  Judicial  review 
of  orders  of  the  administrative  body  was 
provided  for  by  section  12.  Resort  to  this 
court  was  authorized  In  terms  whidi  af- 
ford opportunity  for  the  determination  of  Is- 
sues upon  the  court's  Independent  judgment, 
both  with  respect  to  the  law  and  the  facts. 
Ohio  Vall^  Co.  V.  Ben  Avon  Borough.  253  U. 
S.  287,  40  Sup.  Ot  527,  64  L.  EM.  908.  The 
ap[>ellate  Jurisdiction  of  this  court  not  be- 
ing available  because  the  court  of  industrial 
relations  Is  a  nonjudicial  body.  Its  constitu< 
tlonal  jurisdiction  In  mandamus  was  utilized. 
This  jurisdiction  Ig  precisely  the  same  as 
that  of  any  court  of  general  jurisdiction  In 
mandamus,  that  Is  to  say,  Is  plenary,  may  be 
exercised  to  control  the  action  of  Inferior 
tribunals  (Bishop  v.  Ftechfr,  94  Kan.  105, 
145  Pac.  880,  Ann.  Cas.  1917B.  450;  In  t« 
Petltt.  84  Kan.  637,  U4  Pa&  1071),  and  com- 
prehends flie  power  d  snperintradlng  con- 


trol to  the  full  extent  of  which  tbe  writ  ot 
mandamus  Is  capable. 

Uandamus  Is  Indisputably  a  proper  remedy 
for  enforcing  lawful  orders  of  a  public  serv- 
ice commission  (State  y.  Railway  Co.,  81  Kan. 
430,  106  Pac.  704,  28  U  R.  A.  [N.  S.]  1082; 
L.  R.  A.  1918B,  304,  Annotation),  and  tbe  only 
matter  for  debate  Is  Its  appropriateness  as 
a  method  of  compelling  the  court  of  indus- 
trial relatlcms  to  do  its  du^.  Tbe  mandamos 
statute  reads  as  foUowa: 

fThe  wilt  of  mandamus  may  be  issued  by  tke 
Supreme  Court  or  the  district  court,  or  aay 
justice  or  Judge  thereof,  during  term  or  at 
chambers,  to  any  inferior  tribunal,  corporation, 
board  or  person,  to  compel  the  performance  of 
any  act  which  the  law  spedelly  enjoins  as  a 
duty  resulting  from  an  office,  trust  or  station; 
but  though  It  ma;  require  an  inferior  tribunal 
to  exercise  its  judgment  or  proceed  to  the 
charge  oi  any  ot  Ita  funetiona,  It  cannot  control 
jndidal  disnetlon. 

"The  writ  may  not  be  issued  in  any  ease 
where  there  is  a  plain  and  adequate  remedy  In 
the  ordinary  course  of  the  law.  *****  Oea. 
Stat  1915,  H  7«46k  7647. 

Hie  court  of  Industrial  relations  le  hearty 
a  board,  within  tbe  meaning  of  this  statntb 
The  entering  of  orders  in  respect  to  mattcn 
c<mimitted  to  Its  Jurisdiction  Is  a  duty  resott- 
Ing  from  office,  trust,  or  station.  Tbe  tri- 
bunal app<^ted  to  make  orders  In  tbe  Add 
of  industrial  relatlrau  having  already  tone- 
tioned,  application  to  It  no  longer  affords 
remedy  In  the  ordinary  course  of  law  for  such 
cases.  Telephone  Association  v.  Ttiepbone 
Co.,  107  Kan.  169,  190  Pac  747.  OonstUn- 
tlonal  limitations,  state  and  federal,  and  ex- 
press statutory  provlslmis,  fnmldi  standards 
of  Cfmduct  Sections  8  and  9  of  tbe  Court 
of  Indnstrlal  Bdations  Act  reqnlre  mAvn  to 
be  jupt  and  reasonable.  Section  12  Itsdf 
measures  the  duty  whtdi  tbe  statnte  aijotoa, 
and  all  the  prereQulsltes  exist  for  maintain- 
ing an  actt(m  of  mandamus  to  craupel  pn^ 
formance  of  the  duty  to  entw  jnst.  reason- 
able, and  lawful  orders. 

It  Is  contended  that  if  In  any  case  this 
court  should  find  an  order  made  by  the  court 
of  Industrial  relations  to  be  unjust,  unrea- 
sonable, or  unlawful,  this  a>urt  Is  directed 
to  prescribe  definite  what  would  be  a  profh 
er  order,  and  then  compel  the  court  of  Indus- 
trial relations  to  enter  it  Applying  the  argu- 
ment to  action  by  the  court  of  Industrial  re- 
lations on  Its  public  utilities  side.  If  this 
court  should  find  a  rate  to  be  conQscatory. 
It  should  step  over  Into  the  field  of  legis- 
lation, fix  the  correct  rate,  and  then  compel 
the  court  of  industrial  relations  to  put  die 
prescribed  rate  In  force.  In  order  to  Impose 
such  a  meaning  upon  tbe  phraseology  of  the 
statute,  the  court  would  be  obliged  to  ap[dy 
the  opposite  of  the  well-known  canon  of'into^ 
pretatlon,  and  strive  to  Invalidate,  Instead  ot 
strive  to  uphold,  the  law.  The  evident  par- 
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pose  of  the  leglslatloo  waa  to  give  equal  rem- 
edies, to  and  against  the  court  of  Industrial 
relations,  In  order  that  Just,  reasonable,  and 
lawful  regulations,  when  established,  may 
prevail,  and  In  order  that,  in  case  of  contest. 
Just,  reasonable,  and  lawful  regulations  shall 
be  established.  Being  a  creature  of  the  Leg- 
islature, the  court  of  industrial  relations 
may  be  placed  under  such  superintending  con- 
trol as  the  Legislature  chooses.  The  discre- 
tion which  the  court  ot  Industrial  relations 
exercises  is  not  Judicial  discretion,  and  con- 
sequently is  not  within  the  protection  of  the 
mandamus  statute  quoted  above.  To  ac- 
complish the  purpose  of  the  act,  the  trtbonal 
created  Is  In  effect  limited  In  Its  authority  to 
promulgation  of  orders  of  the  character  de- 
scribed in  section  12.'  Eixercise  of  that  au- 
thority In  case  of  controversy  is,  however,  the 
prime  object  of  the  act — Is  the  very  duty 
which  the  law  specially  enjoins;  and  the 
duty  is  not  performed  until  a  Just,  reason- 
able, and  lawful  order  has  been  entered.  The 
remedy  of  mandamus  is  made  available,  as 
Id  any  other  case  covered  hy  the  mandamus 
statute,  except  that  apidlcation  must  be 
made  to  this  court.  The  court  acts  according 
to  the  common  course  of  Judicial  procedure 
In  actions  of  mandamus.  Findings  showing 
the  particulars  in  which  the  contested  order 
&11b  may  serve  as  a  guide  In  framing  a  prop- 
er order,  but  the  duty  to  frame  a  proper  or* 
der  is  legislative,  and  rests  with  the  court 
of  Industrial  relations.  If  a  peremptory  writ 
be  awarded,  the  mandate  is  to  perform  the 
duty  contemplated  by  the  statute.  When  the 
mandate  is  obeyed,  the  order  entered  is  the 
order  of  the  court  of  industrial  relations, 
and  not  of  this  court 

It  is  said  the  act  creating  the  court  of  in- 
dnstrlal  relations  is  void  because  it  contra- 
venes  tlie  Fourteenth  Amendment  to  the  Con- 
stitution of  the  United  States.  In  that  it  de- 
stn^  Uherty  of  contract  and  permits  in- 
voluntary servitade  on  tiie  part  of  working- 
men. 

The  qoestton  whidi  preBented  itselt  to  the 
mind  of  the  Legislature  may  be  indicated. 

Employers  and  employees  disagree  about 
how  the  product  of  their  Joint  contributions 
to  Indnatry  shall  be  divided.  In  Uie  last  anal- 
ysis, hours,  working  omdltlona,  recognition 
of  union,  etc.,  revolve  about  this  fundamental 
SDlSJect  of  grievanoa  The  subject  Is  of 
great  lmp<ntance  to  tbe  empk^er.  It  la  of 
even  greater  Importance  to  the  employee,  be- 
cause on  wages  depaid  food,  clothing,  and 
shelter ;  recreation,  and  the  details  of  daily 
living;  the  value  of  the  worter  to  Uur  com- 
munity In  whldi  he  lives;  and  ev«i  tike 
length  of  time  he  will  live.  Dlsap«aneiits 
become  acute,  the  contestants  become  hostile 
to  each  other*  sometimes  eadt  one  resorts  to 
force,  and  the  pnbUc,  the  great  employer  of 
both  labor  and  capital,  suffers  grievously. 
In  an  address  before  the  federatloa  ot  engi- 


neering societies  at  Washington,  T>.  C,  No- 
vember 20,  1920,  Mr,  Herbert  Hoover,  now 
Secretary  of  Commerce  and  Labor,  .made  an 
appeal  for  industrial  co-operation.  In  which 
he  said: 

"In  the  question  of  Indnitrial  conflict  reflulting 
In  lockout  and  etrike  one  mitigatinK  measure 
has  been  agreed  upon  in  prinaple  by  all  sec- 
tions ot  the  community.  That  is  collective  bar- 
gaining, by  which,  wherever  possible,  the  par- 
ties should  settle  their  diffiralties  before  th«y 
start  a  fight  •  •  • 

"Battle  and  destmction  are  a  poor  solution 
to  these  problems.  The  growing  strength  ot 
national  organisations  on  both  sides  should  not 
and  mast  not,  be  contemplated  as  an  alignment 
Cor  batttle.  Battle  quickly  loses  its  rules  ot 
sportsmanship  and  adopts  tiw  rules  ni  bar- 
barism." 

The  L^islature  understood  all  this;  but 
if  the  parties  should  not  succeed  In  settling 
their  difficulties,  why  should  they  be  per- 
mitted to  start  a  fight,  wliich  quickly  brings 
upon  the  public  a  recrudescence  of  barbar- 
ism? 

In  dealing  with  the  subject  of  tbe  consti- 
tutionality of  the  Illation  of  1920,  the 
court  can  render  no  service  by  veiling  the 
harshness  of  reality.  Tbe  court  of  Industrial 
relations  is  Justified  by  facts,  or  is  not  Justi- 
fied at  all,  and  it  will  be  necessary  to  pre- 
sent a  few  dlsagreeahle  foots  which  lie  naked 
to  astonished  gaie  in  our  industrial  history. 

The  accusatiCHi  against  Debs  in  the  case 
which  has  been  referred  to  contained  the  fol- 
lowing statements  of  fact: 

"That  as  a  Snct  resolt  ot  the  orders  to 

strike  upon  some  of  the  lines— notably  upon  tbe 
niloois  Central  Railroad,  the  Chicago,  Rock 
Island  &  Pacific,  the  Chicago,  Burlington  & 
Quincy,  the  Chicago  &  Alton,  the  Chicago  & 
Western  Indiana,  and  upon  the  Pennsylvania 
Company's  linee--ther«  was  exerdsed  upon  the 
part  ot  many  of  the  strikers  or  ez-employees 
ot  the  railway  companies  intimidation  and  open 
violence.  That  employees  who  refused  to  Join 
in  the  strike,  and  others  who  had  been  em- 
ployed by  the  railway  companies  to  take  the 
place  of  strikei^B,  and  were  in  the  actual  serv- 
ice of  the  companies,  were  assaulted  and  in- 
timidated by  the  strikers,  and  driven  from  their 
post  ot  doty,  either  by  physical  violence  or 
threats  of  persons!  injury.  That  during  tbe 
6th,  6th,  and  7th  days  of  July,  the  strikers,  and 
others  acting  in  sympathy  with  them,  took  for- 
cible possession  of  some  of  the  roads  within 
and  adjacent  to  the  dty  ot  Chicago,  and,  Iqr 
physical  torce,  prevented  the  passsge  ot  trslns 
carrying  mails  and  interstate  commerce.  That 
engines  and  trains  of  cars  were  derailed,  and 
passenger  trains  were  assailed  with  stones  and 
other  missiles,  as  well  as  the  employees  in 
charge  ot  such  trains;  and  in  some  Instanees 
both  the  passenger  cars  and  engines  were  fired 
upon,  endangering  the  lives  both  ot  employees 
KoA  passengers.  That  these  mobs  were  in 
many  instances  led  by  the  strikers  or  ex-em- 
ployees of  the  railway  companies,  who  bad 
gone  out  ot  service  upon  the  orders  ot  the  ^ 
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Cendanta  u  offieen  of  th«  American  Rallwaj 
UidoD;  and  mobs  oomposcd  of  strikers  and 
others  were  massed  at  different  points,  npon 
the  different  lines  of  road,  within  and  adjaeant 
to  the  city  of  Chicago,  in  sncfa  numbers  as  to 
be  beyond  the  control  of  the  gOTemment,  state, 
and  munidpal  aathoritles.  That  at  least  1.000 
freight  cars  belonging  to  the  railway  companies, 
some  of  which  were  loaded  with  interstate 
merchandise,  were  set  on  fire  and  destroyed. 
Signal  towers  and  other  appnrtenances  of  the 
railways  were  burned.  Employees  of  the  rail- 
way companies  who  refused  to  obey  the  orders 
of  the  defendants  and  other  officers  of  the 
American  Railway  Union,  and  remained  faith- 
ful to  the  disdiarse  of  their  duty,  were  vio- 
lently  aBsaalted,  beaten,  and  bruised,  and  in 
some  instancea  were  forcibly  arrested,  and 
taken  from  their  engines,  and  kept  for  hours  in 
confinement.  That  many  lives  were  also  sacri- 
ficed— all  of  which  was  a  direct  result  of  the 
nomerouB  strikes  ordered  as  aforesaid."  Unit- 
ed States  T.  Debt  (O.  C.)  64  Fed.  724,  728. 

During  the  progress  of  the  strike,  Debs  ad- 
dressed a  letter  to  the  railway  managers,  a 
pwtion  of  wbldi  reads  as  follows: 

•TThe  strike,  small  and  comparatiTely  nnim- 
poTtant  in  its  Inception,  has  nrtended  ia  every 
direction,  until  now  it  InTolTes  or  threatens 
not  only  every  public  interest,  but  the  peace, 
seearity,  and  prosperity  of  our  common  country. 
The  contest  has  waged  fiercely.  It  has  extend- 
ed far  beyond  the  limits  of  interests  originally 
InToWed,  and  has  laid  hold  of  a  vast  number 
of  IndustHes  and  enterprises  in  no  wise  re- 
sponsible for  the  differences  and  disagreements 
that  led  to  the  trouble.  Factory,  mm,  nine, 
and  shop  hare  been  silenced;  widespread  de- 
moralization has  sway.  The  Interests  of  mul- 
tiplied thousands  of  people  are  suffering.  The 
common  welfare  Is  seriously  menaced.  The 
public  peace  and  tranquility  are  imperiled. 
OraTe  apprehensions  for  the  future  preTail.'* 
(C  O.)  64  Fed.  729. 

In  a  newspaper  Interview  given  dniing  the 

strike.  Debs  said: 

"We  are  In  condition  to  kei^  tb9  strike  on 
for  months.  Nothing  -  but  armed  intervention 
to-day  permits  the  moving  of  trains.  Throngh- 
out  that  great  stretch  of  country  whioh  lies 
west  of  the  Mississippi  river  our  men  are  stead- 
fast and  willing  to  wait  until  the  bitter  end. 
•  •  • 

"When  the  command  of  the  so-called  'arteries 
of  com  m  f>rce*  falls  into  our  hands,  and  the 
trades'  unions  which  have  ^ven  us  comfort 
require  reciprocation  from  us,  we,  and  we  alone, 
are  in  a  position  to  give  them  material  assist- 
ance."  (C.  C.)  64  Fed.  730. 

What  command  of  the  arteries  of  com- 
merce means  was  demonstrated  In  the  dr- 
cumstances  under  which  the  Adamson  Act 
was  passed. 

Last  year  the  president  of  the  American 
Federatloq  of  Labor  told  a  committee  of 
Congress  before  which  he  appeared  that  Itm- 
ItatlonB  on  the  "right  to  strike"  would  not 
be  obeyed,  and  so  made  an  Issue  wltb  the 
fovemment  o<  the  United  States.  Petty  ex- 


hibitions of  arbftrai7  power  are  illustrated 
in  the  conduct  of  one  Mike  Boyle,  business 
agent  of  an  electrical  workers*  union  in  Chi- 
cago, and  known  as  "Umbrella  Mike."  He 
was  released  from  prison,  to  which  he  had 
been  committed  for  criminal  conspiracy,  on 
May  8,  1920.  Quite  promptly  he  called  two 
strikes  against  the  city,  which  cut  off  power 
at  mimldpal  shops,  stopped  repairs  on  mu- 
nicipal pumping  stations  and  municipal 
lighting  systems,  and  stopped  dty  hall  ele- 
vators. On  July  16  he  called  a  strike  wbidi 
stopped  operation  of  surface  street  car  lines 
of  the  dty  of  Chicago,  and 'thousands  of 
wage-earners  were  imable  to  rwdi  thdr 
places  of  employment. 

The  Debs  pattern  has  been  used  as  a  model 
for  many  a  subseQuent  strike.  Bvery  sec- 
tion of  the  country  has  been  made  familiar 
with  it  Its  ferodty  and  brutaUty,  and  its 
relation  to  the  public  welfare,  are  portrayed 
In  a  recaat  account  of  the  Alabama  coal 
Btrike; 

'^e  long  drawn  out  struggle  between  the 
coal  miners  and  the  coal  operatora  in  Alabama 
has  been  brought  to  an  end  by  the  agreement 
of  both  sides  to  place  the  entire  case  in  the 
hands  of  Governor  Kilby.   •  •  • 

"The  strike  was  enormoasly  costly  to  the 
state  and  to  the  miners,  and  to  tbe  indastzy  in 
general.   •   •  • 

"The  strike  formally  began  in  September 
when  the  onion  ordered  a  general  stoppage  of 
work  in  District  20.  Much  disorder  occurred 
in  die  strike  region,  and  one  miner  is  alleged 
to  have  been  lynched.  Beports  from  Alabama 
announced  the  sospenslon  of  dvU  rights  In  the 
strike  zone  and  the  sending  of  state  troops  to 
the  field.  Miners  and  their  families  were  evict- 
ed from  company  owned  houses.  The  union  re- 
ported that  it  provided  food,  clothing,  and  shel- 
ter for  between  40,000  and  50,000  men,  women, 
and  children.  Tent  villages  were  erected  on  tiie 
hillsides  after  the  miners  wera  evicted.**  ne 
Survey,  March  19,  1921. 

Since  the  conviction  of  some  SO  or  more 
offldals  and '  members  of  the  Bridge  and 
Structural  Iron  Workers'  imion  by  a  federal 
jury  at  Indianapolis  In  1912,  djnamlte  and 
nitrogiycerln  have  not  been  so  freely  used 
as  agents  of  "Industrial  justice,**  but  the 
methods  still  employed  are  not  less  stem. 
In  May,  1919,  the  milk  drivers  of  Ohicago 
struck.  Babies  in  Infant  asylums  and  hos- 
pitals cried  for  milk.  On  May  15,  Health 
Commissioner  Robertson  said: 

"We  are  gobig  to  deliver  milk  to  the  quarter 
of  a  million  babies  and  the  120  hospit^  and 
homes  if  we  have  to  press  into  service  every 
police  ambulance  and  every  vehicle  controlled 
by  the  city  of  Chicago.  We  have  about  250,000 
babies  under  five  years  of  age  in  Chicago,  and 
1,000  patients  at  the  Ifonidpal  Tubercnloaia 
Sanitarium." 

The  ne:Kt  day  tbe  vice  prealdait  of  Uie 
strikers'  organization  saidt 
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,  **Tm;  picket  the  placcB  and  don't  let  an?  niOk  < 
be  delivered.  Yon  know  bow  to  itop  anrbodr 
ddiTerinc.'  I  don't  have  to  tell  tou  how." 

Between  April  6,  1917,  and  November  11, 
1918.  the  period  of  our  partldpatlon  In  the 
World  War,  there  were  more  thfan  6.000 
strikes  In  the  United  States,  some  of  which 
Imperiled  winning  the  war.  When  the  whole 
world  was  shaken  by  the  earthquake  of  the 
World  War,  and  the  flower  of  this  country 
went  forward  as  willingly  as  a  bridegroom 
goes  to  bis  bride,  to  hurl  th^selves  into  the 
raging  pit  of  bell  in  Western  Europe,  their 
fate  there  Cx^eadsA  m  patdilng  up  strikes 
at  home. 

During  the  war  the  various  war  agencies 
responded,  under  direction  of  the  President, 
to  the  demands  of  labor  with  great  liberal- 
ity; but  In  his  message  before  Congress  of 
May  20,  1919,  the  president  said : 

"We  cannot  go  any  farther  in  oar  present 
Erection.  We  have  already  gone  too  far.  We 
cannot  live  our  right  life  as  a  nation  or  achieve 
onr  proper  snccess  as  an  indastrial  commoQity 
if  capital  and  labor  are  to  contlnae  to  be  an- 
tagonistic instead  ofr  being  partners;  if  they 
are  to  continue  to  diatniBt  one  another  and 
contrive  how  they  can  get  tihe  better  of  one 
another,  or  what  perhaps  amounts  to  the  same 
thing,  calculate  by  what  form  and  degree  of 
coercion  tbey  can  manage  to  extort  on  the  one 
hand  work  enough  to  make  enterprise  profita- 
ble, on  the  other  justice  and  fair  treatment 
enough  to  make  life  tolerable.  That  bad  road 
has  turned  out  a  blind  alley.  It  is  no  thorough- 
fare to  real  prosperity.  We  must  find  another 
leading  in  another  directim  and  to  a  very  dilfer- 
ent  destination." 

The  strike  record  of  the  year  1919,  how* 
ever,  proved  to  be  the  most  dlsheartenti^  <me 
In  our  Indnstrlal  history.  The  statistics  are 
aauirtiiK,  evm  to  minds  acco8t<nnea  to  war 
figures.  Hllllone  of  men  and  women  were 
Involved.  The  fMIowlng  la  a  partial  list  of 
the  more  important  strikes  and  lo<ftoutB 
shown  by  the  government  report  for  1919: 

**A  general  strike  In  Tacoma  and  Seattle  In 
l^bmaiT  in  sympathy  with  the  metal-trades 
strikers,  to  which  60,000  persons  were  Involv- 
ed; 65,000  employees  In  the  Chicago  stockyards 
struck  in  Augnst;  100,000  longshoremen  along 
the  Atlantic  Coast  struck  in  October;  100,000 
employees  In  the  shipyards  of  New  York  City 
and  vicinity  struck  in  October;  115,000  mem- 
bers of  the  building  trades  were  locked  out  in 
Chicago  in  July;  125.000  in  the  building  trades 
in  New  York  City  struck  in  February;  250,000 
railroad  shop  workers  struck  in  August;  367,- 
000  iron  and  ated  workers  stmek  In  8cptem> 
ber;  and  435,000  bituminous  coal  miaen  struck 
Id  November.  The  number  of  persons  concern- 
ed in  these  nine  strikes  and  lockouts  was  up- 
ward of  1,600.000,  while  the  total  number  of 
persona  Involved  in  strikes  and  lockouts  during 
1919  was  4,112,507.*'  Monthly  Labor  Beview, 
June,  iSSO,  p.  200. 

The  direct  losses  In  money  amounted  to 
stupendous  sums.   William  Z.  Foster,  who 
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conducted  the  steel  strike,  says  Qiat  struggle 
alone  cost  a  billion  dollars.  The  indirect ' 
losses  were  beyond  computation.  The  moral 
effect  was  such  that  school  children  learned 
to  strike;  and  the  unspeakable  crime  was 
committed  in  Boston  when  the  policemen 
struck.  The  t^aln  dtlzen  became  so  sated 
with  news  of  strikes  and  threats  of  strikes 
that,  unless  his  morning  paper  contained  an 
account  of  some  especially  shocking  strike 
incident,  he  yawned  and  turned  to  the  do- 
ings of  the  Gumps. 

The  portent  of  the  bituminous  coal  miners' 
strike  was  so  grave  that  the  President  of  the 
United  States  pleaded  for  a  rescission  of  the 
strike  order.    Among  other  things,  he  said: 

"From  whatever  angle  the  subject  may  be 
viewed,  it  Is  apparent  that  such  a  strike  in  such 
circumstances  would  be  the  most  far-reaching 
plan  ever  presented  in  this  country  to  limit  the 
facilities  of  production  and  distribution  of  a 
necessity  of  life,  and  thus  indirectly  to  restrict 
the  production  and  distribution  of  all  the  neces- 
saries of  life.  A  strike  under  these  drcnm- 
stances  Is  not  only  unjustifiable;  It  Is  nnlaw- 
fal.  •  •  • 

"It  is  time  for  plain  speakhig.  These  matters 
with  which  we  now  deal  touch  not  only  the  wel- 
fare of  a  class,  but  vitally  concern  the  well- 
being,  the  comfort,  and  the  very  life  of  all  the 
people.  I  feel  it  my  duty  in  the  public  interest 
to  declare  that  any  attempt  to  carry  out  the 
purpose  of  this  strike  and  thus  to  paralyze  the 
industry  of  the  country,  with  the  consequent 
suffering  and  distress  of  all  our  people,  must  be 
considered  a  grave  moral  and  legal  wrong 
against  the  government  and  the  people  of  the 
United  States.  I  can  do  nothing  less  than  to 
say  that  the  law  will  be  enforced,  and  means 
will  be  found  to  protect  the  interests  of  the 
nation  In  any  emergency  that  may  arise  out  of 
this  unhappy  business." 

The  President  was  obliged  to  find  means 
to  avert  this  grave  moral  and  legal  wrong, 
and  the  means  chosen  was  a  mandatory  in- 
junction to  withdraw  the  strike  order,  ^e 
Injuncticm  was  denounced  by  the  executive 
council  of  the  American  Federatlfm  of  Labor, 
as  follows: 

*^e  autoeraUe  action  of  onr  government  in 
these  proceedings  Is  of  such  a  nature  that  it 
staggers  the  human  mind.  In  a  free  country 
to  conceive  of  a  government  applying  for  and 
obtaining  a  restraining  order  prohibiting  the 
officials  of  a  labor  organization  frooi  contribut- 
ing their  own  money  for  the  purpose  of  pro- 
curing food  for  women  and  children  that  might 
be  starving  Is  something  that,  when  known,  wiU 
shock  the  sensibilities  of  man  and  will  cause 
resentment." 

The  fact  that  execution  of  the  strike  order 
would  cause  tens  of  thousands  of  vralaea  and 
children  not  protected  by  strike  funds  to 
freeze  and  starve  does  not  appear  to  hare 
touched  any  sensibilities  <tf  the  strike  lead- 
ers. 

District  No.  U,  the  United  Mine  Workers 
of  America,  comprising  the  coal-produdns 
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coonUes  of  Kan«R»,  constitutes  a  prindpal* 
ity.  In  Kansas  bnt  not  of  It,  and  ruled  by 
tone  In  medieval  fiuBliion.  In  bis  testimony 
given  at  the  trial  of  tbts  cause,  the  defendant 
Howat  tM  of  calling  the  strike  which  con- 
stituted contempt  of  the  Injmictlon  granted 
by  the  district  court  A  boy  named  Hlsh* 
matih,  emplt^ed  in  the  Ha^le  mines,  dis- 
colored ia  was  mora  than  19  years  <dd,  and 
claimed  back  pay,  according  to  union  con- 
tract, for  full  miner's  wages  accruing  after 
he  became  19.  The  evidence  relating  to  the 
date  ot  his  Urtti  was  Incondnaive,  and  cm- 
troversy  over  the  matter  continued  between 
the  district  board  and  the  mine  owners  for  a 
condderable  period  of  time.  The  amount  In 
dispute  was  about  $226,  the  hoy's  mother 
needed  the  money,  and  the  district  board  be- 
lieved ttie  mine  owners  were  not  acdi^  ftlr- 
ly ;  therefore  a  strike  was  called.  Portions 
of  Howaf  s  testimony  follow: 

**Q.  Wen,  don't  you  know  tbat  If  this  boy 
bad  a  claim  for  wages  under  a  contract  that 
you  could  recover  it  In  court?  A.  No;  I  didn't 
know  it.  We  never  have  aetUed  any  cases  tbat 
way.  •  •  • 

"Q.  You  think  the  boy  cooldq't  eoDect  the 
money  In  the  coartsT  A.  I  conldn^t  say  wheth- 
er be  could  or  not.  I  never  tried  it,  and,  any- 
way, we  have  a  contract  irtilch  provides  for  it, 
and  we  wasn't  obliged  to  go  to  court.   •   •  • 

"Q.  Yon  don't  go  into  court?  A.  No,  sir; 
neither  here  nor  in  the  other  districts.  •  •  • 

"Q.  You  didn't  read  the  InjuuctlonT  A.  No; 
never  did.  •  •  • 

"Q.  Yon  don't  recognise  courts  In  tiie  matter 
of  settlement  for  wages?  A.  No,  sir;  we  have 
a  contract  that  covers  tliat.  «  •  • 

"Q.  You  don't  recognise  that  contracts  are 
made  to  be  aiforeed  in  eowia,  then?  A.  No, 
sir.** 

Under  this  form  of  dvU  govenunent  there 
were  705  strikes  In  the  coal  mines  of  Kan- 
sas within  a  period  of  less  ttian  four  years 
ending  December  81,  1919.  In  the  winter  <tf 
1919-20,  the  purposes  of  the  national  strike 
were  attempted  to  be  carried  out  In  District 
Ka  14.  The  threatened  consequences  were 
so  dire  that  the  state  took  action  in  this 
court,  under  the  antitrust  statute,  and  the 
court  app(^ted  receivers  for  the  coal  mines. 
The  receivers  encountered  difficulty  in  secur- 
ing onnpetffiit  mana^g  operators,  because 
those  who  were  fftmtllar  with  the  mines  and 
methods  of  coal  production  In  that  district 
feared  they  might  not  survive  an  attempt  to 
supply  the  people  <a  the  state  with  toA. 
With  splmdld  heroiam,  ex-service  men,  col- 
lege students,  and  others  of  patriot  mold, 
volunteered  to  do  the  work.  Prudence  de- 
manded they  be  given  military  protection, 
and  a  refitment  of  the  Kansas  National  Ouard 
was  sent  with  them  to  fbe  mines.  Gen. 
Wood  also  8tatl<med  a  troop  d  i^nlar  army 
soldiers  In  the  victnity.  On  the  way  to  Pitts- 
burg, movement  of  the  state  troop  train  was 
Insufferably  delayed,  until  a  sharp  order  to 


proceed  waa  given.  Then  the  train  was 
wrecked.  After  the  volunteers  and  their  mil- 
itary eecwt  arrived  at  Pittsburg  amne  snip- 
ing occurred,  but  without  fatality,  some  min- 
ing machinery  was  disabled,  and  some  hid- 
den stores  of  dynamite  were  dlaoovHred. 
The  determined  character  of  the  coal-produc- 
ing enterprise  seems  then  to  have  been  ap- 
preciated, and  further  violence  waa  not  of- 
fered. The  sublimate  crudty  (tf  the  strike 
method,  however,  waa  displayed  in  the  treat- 
ment of  the  Pittsburg  hospltaL  It  was  boT' 
rounded  with  coal  mines.  There  were  UMMO 
Idle  miners  in  the  district  The  hospital  was 
flUed  with  side,  many  of  whom  were  miners, 
and  the  winter  weather  was  severely  ooU. 
Goal  was  denied  to  hla  hosi^tal  by  tbs 
strikers,  although  derivation  tax  a  sln^ 
day  meant  death  to  patients. 

At  the  beginning  of  the  year  1920  it  had 
not  been  demonstrated  that  the  world  would 
escape  bankruptcy  as  a  result  of  the  war. 
The  problems  of  economic  and  Industrial  re- 
construction were  not  merely  local  and  na- 
tional, but  were  International  in  cbaracttr. 
Early  hopes  of  a  speedy  and  easy  transltitm 
from  war  to  peace  conditions  were  not  real- 
teed.  Instead  of  that,  the  situation,  alwajs 
grove,  waa  complicated  and  a^ravated  by 
continued  rise  In  prices  by  profiteering,  by 
sodal  unrest  fanned  by  radicalism,  and  by 
other  ugly  influences.  The  bltt«-ness  of  the 
struggle  between  those  who  oof^t  to  be  part- 
ners In  industry  became  acute,  the  only  rent- 
ed y  for  the  high  cost  of  living— Joining  forces 
In  greater  production — was  rejected,  and  eco- 
nomic readjustment  promised  little  but  eco- 
nomic turmoIL  Under  these  circumstances, 
on  January  6,  1920.  the  Legislature  met  In 
special  session  at  the  call  ot  Gov.  Allen  to 
consider  what  It  might  do  to  protect  the 
people  of  the  state  of  Kansas  from  disloca- 
tions in  production  end  distribution  of  the 
necessaries  of  life.  The  result  of  Its  delib- 
erations was  the  act  creating  the  court  of 
industrial  relations. 

Becurrlng  to  the  Alabama  coal  strike,  the 
fatalistic  doctrine  <tf  light  In  the  event  of 
dlsagreanoit  was  acted  on,  and,  after  all  the 
disorder  and  destruction  and  suffering  and 
death,  what  happened?  An  agreement  by 
both  sides  to  place  the  entire  case  in  the 
liands  of  a  state  officer.  If  tUs  method  of 
composing  disagreements  be  feasible  at  all 
why  fight  at  all? 

Human  pn^ress  is  essentially  increase  hi ' 
social  well-beli«,  and  the  primary  conditian 
to  sodal  well-bdng  Is  abolitlai  of  strlfcL 
The  Kansas  statute  provides  a  permannt 
board  of  state  officers,  sitting  all  the  time, 
to  rec^ve  submission  of  differences  and  sd- 
JuBt  them,  wltluiut  expense  to  dthez'  ffisput- 
ant.  Meinbers  of  the  board  are  not  arUtra- 
'tors.  In  actual  practice,  a  board  of  arbitra- 
tion is  too  frequently  a  Jury  packed  on  both 
sides.  In  any  event,  ita  verdict  Is  a  ctmipro- 
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mlse,  and  ttae  public  Interest  Is  not  taken  Into 
consideration.  Tlte  court  of  Industrial  rela- 
tions sits  to  administer  Industrial  Justice, 
and  Its  facilities  for  doing  so  are  complete. 
Its  ccHninand  of  data  and  of  aids  to  sound 
conclusion  includes  ererythlng  tbAt  botb 
business  and  govemment  are  able  to  supply. 
It  snpi^anta  no  type  oC  shop  committee,  no 
mutual  interest  department  of  any  business 
organizati(Hi,  and  no  principle  of  voluntary 
adjustment.  Its  InteDtlon  is  to  prevent  strife 
in  case  <rf  dlBagreement,  by  promulgation  of 
Just,  reasonable,  and  lawful  regulations,  and 
It  mast  be  classified  as  an  instrument  of  so- 
cial prepress.  With  a  tribtmal  of  this  kind 
to  appeal  to,  disputants  have  no  moral  right, 
and  have  no  econcnolc  exonse,  for  fighting 
after  failing  to  agree. 

Sometimes  under  stress  of  genuine  emo- 
tion, sometimefi  In  rant,  and  sometimes  in 
misguided  ignorance,  labor  speaks  of  its 
"right"  to  strike  as  God-given.  .Blghti  to 
strike  is  God-given  in  the  same  sense  that 
right  indicated  by  the  word  "property"  is 
God^ven.  Th^  both  developed  naturally 
ont  of  the  relation  of  man  to  his  environ- 
ment, including  other  men.  The  primitive 
man  claimed  -the  game  he  killed,  because  it 
was  necessary  to  his  survival.  This  owner- 
stilp  extended  to  the  flints  he  chipped,  the 
arrows  he  barbed,  and  other  things  on  which 
be  depended  for  existence.  Oonsdousness 
that  a  fight  and  probable  injury  would  result 
Induced  other  men  to  refrain  from  Interfer- 
ing with  hh»  possession.  Th^  practice  grew 
into  an  overtly  admitted  claim.  The  prac- 
tice became  habitual,  then  customary  and 
gmeral,  and  finally  crystallized  Into  a  rule, 
simply  through  a  feeling  that  the  rule  pos- 
sessed obligatory  force.  When  legal  instltu- 
tUms  were  set  up,, the  q>here  ot  self-belp  In 
atfordng  the  rule  was  very  greatly  narrowed, 
me  rlfl^t  to  strike  grew  up  in  precisely  the 
same  way.  Quitting  woi^  first  permanent- 
ly, and  then  with  the  exiwctation  of  resum- 
ing, was  found  by  o^perleoce  to  produce  a 
reenlt  which  serred  an  aid.  The  practice  of 
quitting  work  grew  as  the  satisfaction  was 
more  oitea  destced.  The  practice  so  fitted 
into  the  sdieme  of  rations  that  It  became 
recognised  aa  rightful,  and  waa  protected  by 
law.  It  baa  serred  as  a  rude  but  valuable 
weapon  In  the  attalnmoit  of  Justice,  and  has 
been  a  positive  factor  contribntli«  to  sodal 
progress.  Aa  In  the  case  of  property,  abuse 
and  misuse  axe  not  to  be  tol»ated. 

Id  Alabama,  the  whole  ctnitroversy  which 
the  strike  left  unsettled  was  placed  in  the 
hands  o<  the  tSovemor  by  agreonent  The 
government  c£  District  Na  14,  United  Ulne 
Workers  of  Amei^,  fines  its  officers  $5,000 
eadi,  and  fines  its  subjects  (SO  each,  for  reo> 
ocDl^ag  the  court  ot  industrial  rtfatiais. 
In  case  of  disagreement,  there  is  no  remedy 
but  fight.  To  a  fair-minded  person  standing 
in  the  midst  ot  the  ruin  wrought  by  a  atrlke 
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it  would  seem  the  state  might  be  Interested 
in  the  mining  business,  in  the  miner,  and  in 
the  man  who  needs  coal,  and  might  lawfully 
do  something  for  each,  before  conflagration  Is 
started  by  the  strike  torch — the  inevitable 
conflagration,  whether  the  torch  be  applied 
by  mine  owner  or  by  striker.  Must  Alabama 
wait  until  mine  owner  and  miner  see  fit  to 
go  to  Gov.  KIlby?  Must  Kansas  be  driven 
to  operate  coal  mines  by  volunteers,  under 
the  protection  of  trooiis,  in  order  to  keep  her 
public  institutions  going,  and  in  order  that 
her  pe(^e  may  have  fuel  In  winter? 

It  seems  to  this  court  to  be  quite  remark- 
able that  public  interest  in  affairs  of  this 
kind  should  now  be  challenged  by  anybody— 
but  the  challenge  is  made,  and  Its  grounds 
may  be  briefly  considered. 

Strangely  enough,  this  gingham  dog  and 
calico  cat  business  of  eating  each  other  up 
Is  defended  under  a  constitution  ordained 
and  established  "to  Insure  domestic  tran- 
quility." nie  mine  owner  vociferates  "Prop- 
erty !"  The  miner  shouts  "Liberty  I"  Mean- 
while, riot  and  bloodshed  are  rampant. 
Homeless  women  and  children  of  District  Na 
20  watch  the  battle  from  tents  on  the  hill- 
side, and  the  nurse  at  the  Pittsburg  hospital 
feels  her  own  heart  freeze  as  she  watches  the 
temperature  of  her  patient's  room  go  down. 

It  is  scarcely  necessary  to  dte  decisions  to 
the  effect  that,  in  this  coimtry,  every  man 
holds  all  his  rights  and  privileges  subject  to 
lawful  interference  by  the  state.  The  strike 
privilege  was  not  conferred  by  any  Constitu- 
tion or  by  any  statute.  It  developed  in  the 
fleld  of  the  common  law,  and  normally  should 
be  subject  to  legislative  regulation. 

The  worker  teUs  the  story  of  the  Intoler- 
able grievances  he  has  suffered,  his  helpless- 
ness In  a  contest  with  organized  and  syndi- 
cated capital,  the  necessity  for  cohiblnlng 
with  bis  fellows,  and  the  desperation  which 
drove  them  to  strike.  The  story  is  true  in 
all  its  details ;  but  there  Is  a  iBnal  chapter. 
The  public  began  to  take  an  interest  In 
strikes  long  ago.  Sympathy  was  Ukely  to  be 
with  the  under  dog,  who  was  likely  to  be  en- 
titled to  his  bone,  and  pressure  of  public 
oplntcm  became  a  Taluable  ally  of  striking 
workmoi.  Thai,  in  many  Instances,  public 
Inoonveiiience  was  deliberately  contrived, 
and  the  relation  which  the  tyidciU  strike 
nltlniately  bore  to  public  welfare  Is  revealed 
by  the  Instances  dted  at  the  beginning  of  this 
discussion.  The  walUng  of  children  starv- 
ing tor  milk  fell  (m  deaf  ears  In  CMcago. 

It  is  said  that  a  man  is  a  slave  unless  he 
may  Quit  woric.  The  assertion  is  ambiguous. 
If  it  ref^  to  striking,  whldi  la  not  abandon- 
ment of  the  employer's  service  at  all,  it  Is 
imtrue.  If  it  refers  to  leaving  the  emph^- 
er's  ser^ce,  it  Is  still  untro&  A  train  crew 
may  rightfully  be  forbidden  to  leave  a  train- 
load  of  passengers  between  stations.  Prob- 
ably, identlflcation  of  striking  with  leaTlng 
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tbe  employer's  8ei;ylce  under  drcumstaaces 
not  so  exceptional,  is  Intended.  In  tbat  sense 
the  assertion  Is  an  abuse  ot  language,  and. 
If  made  hj  a  person  capable  of  clarity  of 
thought  and  clarl^  of  expression,  can  accom- 
plish no  purpose  except  to  obscure  the  truth. 

It  Is  said  the  worker  haa  a  right  to  leave 
his  employer's  serrice,  and  what  he  may 
rightfully  do,  he  may  do  with  others  having 
the  same  right  For  obvious  reasons  of  pub- 
lic policy,  the  privilege  to  dls{»ntinue  per^ 
Bonal  service  must  be  unrestrained.  Every 
purpose  of  the  policy  fs  fulfilled  by  exercise 
of  tbe  privilege.  When  a  worker  undertakes 
to  Induce  others  to  break  their  relationship 
with  their  employer,  he  steps  outside  the  lim- 
its of  the  privilege  which  Is  essential  to  self- 
hood. He  Interferes  In  the  affairs  of  others, 
and  in  a  matter  which  bears  no  relation  to 
his  own  personal  privilege  to  work  or  quit 
work.  The  consequences  are  not  those  which 
follow  from  exercise  of  Ids  own  privilege^ 
and  they  are  to  be  a^^ralsed  without  refer- 
ence to  that  privilege.  When  a  worker  con- 
federates with  others  to  leave  service  In  a 
body,  he  steps  outside  the  limits  of  prl,vllege 
essential  to  selfhood.  It  requires  no  con- 
federacy to  enable  him  to  quit  work,  and  so 
escape  servitude.  Confederating  being  some- 
thing which  Is  outside  of  and  unrelated  to 
personal  privilege  to  quit  work,  it  is  to  be 
Judged  according  to  consequence  and  motive. 
In  case  of  a  strike,  the  object  of  the  con- 
federacy Is  not  to  pr^erve  or  to  protect  tbe 
privilege  to  quit  work  and  be  free.  That 
privllega  is  already  imrestralned.  The  ob- 
ject is  to  coerce  the  emplc^er  by  the  multi- 
plied, pcpffet  ct  combined  action,  and  to  coorce 
blm  fa  respect  to  smnetblng  which  bears  no 
rdatlon  to  unrestrained  privilege  to  qolt 
wwk.  Conduct  of  the  wwfcer,  therefore,  has 
ceased  to  be  indivldnal  and  persotaaL  It 
presents  a  social  aspect ;  and,  when  condnct 
becomes  social,  government  takes  an  Interest. 
If  the  general  welfare  be  affected,  govern* 
meut  may  take  action. 

It  Is  said  that  oi^anlsed  labw  Is  a  part 
ai  tbe  public^  and  the  public  has  no  rights 
superior  to  tbe  toiler's  right  to  live  and  to 
defrad  himself  against  oppresslcoi. 

It  is  gratifying  to  know  that  the  public 
bas  close  relation  to  organized  labor.  No- 
body disputes  the  toller's  right  to  live,  or 
right  to  defoid  himself  against  oppression. 
If  the  assertion  means  the  public  has  no. 
rights  superlw  to  organised  labor's  right  to 
strike,  it  would  seem  government,  as  the  rep- 
resentative of  tbe  unorganized  portion  bf  the 
public,  will  be  obliged  to  Join  a  labor  union, 
in  order  to  obtain  opportunity  to  work  for 
the  general  welfare. 

Let  nobody  be  deceived  concerning  tbe  re- 
lation of  the  strike  to  government.  In  the 
<^lDlon  in  tbe  Debs  Oese,  the  court  pointed 
to  the  attempted  exercise  by  individuals  of 
powers  belonging  to  goraiunent  alone.  last 
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year,  at  the  time  of  tbe  Polish  crisis,  the 
Chicago  Federation  of  Labor  passed  a  reso- 
lution urging  American  labor  bodies  to  pre- 
vent mobilization  of  military  or  naval  forces 
to  assist  Poland.  Cbngress  passed  the  Adam- 
son  Law.  The  city  of  Bost<Mi  must  be  deliv- 
ered over  to  looting  by  mobs  of  thugs  unless 
officers,  who  should  have  no  Interest  except 
tbe  public  safety,  may  have  the  privily  of 
affiliating  with  the  American  Federatlim  of 
Labor.  Tbe  great  dty  of  Chicago  must  deal 
with  *^mbrella  Mike"  In  order  to  discharge 
its  municipal  functions.  Alexander  Howat 
does  not  recognize  courts. 

It  Is  said  that  mitigation  of  the  barbarity 
of  the  strike  will  be  a  step  backward.  In 
other  departments  of  human  interest  we 
adopt  measures  to  prevent  misery  and  woe. 
The  court  of  Industrial  relations  is  an  in- 
dustrial prophylactic,  and  the  use  of  proiHi;- 
lactlcs  has  not  heretofore  been  regarded  as 
reactionary.  In  no  other  human  relation  is 
public  btawling  regarded  as  a  public  good; 
in  no  other  human  relation  is  the  Higher 
Law  a  law  of  force;  and  the  figure  of  tbe 
head  of  organized  labor  in  the  United  States 
prescribing  the  limits  of  obedience  to  law  in 
the  name  of  unregulated  force,  calls  to  mind 
the  figure  of  the  former  emperlor  of  Ger- 
many, who,  on  a  public  occasion  said :  **Iliere 
is  only  one  master  In  this  country.  I  am  he. 
and  I  will  not  tolerate  another"  and  who 
later  said,  "Those  who  try  to  Interfere  wltb 
my  tasks  I  shall  crush." 

It  bas  seemed  necessary  to  say  thus  mudi 
concmiing  tbe  so-called  **rlgbt"  to  stxlfa. 
because  of  tbe  earnestness,  and  in  seme  In- 
stances the  extravagance,  with  vrhlch  it  is 
defended.  Let  it  be  made  plain  Ime  and 
now  t3iat  tbe  court  ctaamptcms  no  favorite  in 
tbe  Bo^aQed  Industrial  conflict.  On  otber 
occasions  tbe  court  bas  apt^en'  fhuUy  of 
tbe  inhumanity  of  departments  ot  the  mod- 
em industrial  system,  and  nt  tbe  craeltfes 
which  have  accMDponled  industrial  growtlL 
Waste  of  human  life  and  limb,  and  fbe  eaat- 
Jing  upon  society  of  cripples;  boman  derelicts, 
and  widows  and  (ni)hans  witiunit  means  of 
support,  were  almost  a  feature  of  the  con- 
duct of  some  industries;  and  laws  sticb  as 
tbe  Factory  Act,  Oie  W<»kmen'a  Oompensa- 
tion  Act,  and  otb«  reme<UaI  measures^  were 
opposed  wltb  tbe  utmost  .vebetnenoe.  Tlie 
mining  Industry  is  not  guiltless.  Some  who 
have  engaged  in  it  bad  no  oonceptimi  of  pidH 
lie  service.  Tbey  mined  coal  for  profit 
They  were  Interested  in  limited  production, 
because  it  was  believed  to  occa^on 
prices.  They  were  not  greatly  cmicemed 
about  cost,  because  the  public  paid  the  bills. 
This  attitude  resulted  in  dironic  mismanage- 
ment, and  tbey  had  no  part  in  what  they  re- 
garded as  sentimental  movements  for  amel- 
ioration. Miners  were  exi^olted  through 
overwork  and  underpay,  throng^  company 
stores  and  oppressive  tegulatioos,  through 
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Inadequate  safeguards  and  accidents  which 
took  the  form  of  holocausts,  through  bad  san- 
itation and  bad  bousing,  and  through  long 
and  unnecessary  [wriodB  of  enforced  idleness. 
The  miner  had  no  capital  except  his  capadty 
to  labor.  Els  situation  was  such  that  he  was 
obliged  to  accept  whaterer  terms  and  work- 
ing conditions  were  offered  him.  His  "lib- 
erty" to  quit  work  and  go  elsewhere  U  not 
aatlsfled  with  his  employer's  terms  was  pure 
myth  and  mockery.  He  could  not  even  get 
in  tou<di  with  the  superint^dent  to  talk  over 
bis  grlerances.  If  by  some  fortuity  he  did 
ao,  and  cont»ided  too  long  w  too  strenuous- 
ly, he  was  discharged,  and.  If  an  Amwlcan 
dtlzen.  It  was  llk^y  his  place  was  taken  by 
a  foreign  Immigrant.  As  an  Ihdlvldual  he 
Vfts  helpless:  but  he  had  to  live.  His  only 
remedy  appeared  to  be  to  federate  with  oth- 
ers, and  take  such  drastic  action  as  would 
extort  from  his  employer  some  measure  of 
relief  from  conditions  which  could  not  be  en- 
dured. Other  chapters  of  our  Industrial  his- 
tory ctmtain  nothing  which  dora  not  deserve 
praise,  and  they  prompt  eulogies  of  tbe  fine 
msSilt  and  attitude,  the  co-operative  relation- 
Bhtp,  and  the  splendid  adilevements  of  Amer- 
Vean  capital  and  American  labor.  To  Indulge 
tile  ivomptlns  here  would  serve  no  purpose, 
because,  as  was  said  In  the  beginning,  the 
act  creating  the  court  of  Industrial  rtfatlons 
was  juatllled,  or  was  not  Justified,  ominous 
facts,  sane  ot  wbldi  tbe  court  was  compel- 
led to  state  on  this  record. 

Tbe  law  applicable  to  tbe  facts  may  be 
sketched  as  briefly  as  possible.  Some  cen- 
turies ago  It  was  found  expedient,  in  the 
country  from  which  our  legal  Institutions 
were  derived,  to  regulate  business  In  the  in- 
Unst  fit  the  public  welfare.  Some  regula- 
tl<ms  were  unwise  and  infective.  Otbers 
served  their  purpose,  and  then  fell  Into  dls- 
uee  because  of  clanged  conditions.  The 
trend  of  economic  development  was  such  that 
for  a  long  time  regulation  of  business  was 
practically  dormant,  and  economic  theory 
was  framed  accordingly;  but  tbere  never 
was  a  time  wben  l^^I  theory  forbade  regula- 
tion, if  public  Inconvenience  and  public  op- 
pression demanded  It.  Sometimes  it  was 
public  health  which  required  Intervention, 
and  sometimes  public  safety;  but  business 
was  frequently  regulated  simply  because  It 
was  "oftected  with  a  public  Interest."  Our 
colonial  history  furnishes  Instances  of  such 
regulation,  and  It  was  not  unfamiliar  to 
framers  of  the  Oonstltution  of  the  United 
States.  When  It  Is  said,  therefore,  that  the 
act  of  1920  is  a  discredited  and  discarded 
form  of  Interference  with  private  business, 
brought  from  the  lumber  room  of  the  r^ote 
past,  the  essence  of  tbe  matter  is  not  touch- 
ed. Organized  government  has  never  been 
without  power  to  make  regulations  whenever 
the  conduct  of  business  threatened  public 
harm,  and  the  power  has  been  exercised  as 
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occasion  required.  Beservatlon  to  the  stat». 
In  the  Constitution  of  the  United  States,  of 
the  police  power,  and  limitations  on  exercise 
of  that  power,  are  subjects  of  familiar  law. 
In  1876.  the  decision  In  Munn  v.  IlUnols,  94 
U.  S.  113,  24  Jj.  Bd.  77,  vras  rendered.  That 
decision  was  followed  by  determined  reac- 
tionary efforts  to  limit  Its  application  to  defi- 
nite classes  of  business—business  Involving 
use  of  property,  business  enjoying  a  fran- 
chise, business  enjoying  a  monopoly.  These 
and  other  efforts  to  limit,  and  even  to  over- 
throw, the  doctrioe-of  the  Munn  Case,  fall- 
ed,  and  all  the  arguments  by  which  they 
were  sustained  were  refnted  In  the  opinion 
In  the  case  of  German  Alliance  Ins.  Oo.  v. 
Kansas,  283  U.  S.  389,  34  Sup.  Ot.  612.  68  U 
Bd.  1011,  L.  B,  A.  IflllSC.  118&— a  landmark 
in  the  progress  of  the  law  almost  as  note- 
worthy as  the  case  of  Munn  v.  Illinois. 

Eminent  counsel,  representing  employers 
of  labor  In  industries  affected  by  the  act  of 
1920,  were  invited  to  file  briefs  in  this  case, 
and  the  court  gratefully  acknowledges  the 
benefit  of  their  very  candid  and  very  force- 
ful criticisms  of  the  act  Their  chief  conten- 
tions. Including  the  In  terrorem  argument 
that  constitutional  goremment  Is  Jeopard- 
ized luDd  all  the  affairs  of  life  may  be  regu- 
lated if  the  Munn  Oase  be  ai«>lied  to  any 
new  subject,  are  so  fully  met  by  the  dedslui 
In  the  Insurance  Oo.  Oase  that  space  wUI  be 
glv«  to  an  ^tended  qnotatlon  from  the 
opinion: 

"In  some  degree  the  public  Interest  is  con- 
cerned Id  every  transaction  between  men,  the 
nim  of  the  transactions  constituting  th^  activi- 
ties of  life.  Bot  there  is  something  more  spe- 
dal  than  this,  something  of  more  definite  con- 
sequence, wbicb  makes  tbe  public  interest  Aat 
Justifies  regulatory  legltilation.  We  can  best 
explain  by  examples.  The  transportation  of 
property— business  of  common  can4er»^  ob- 
viously of  public  concern,  and  its  regulation  Is 
an*  accepted  governmental  power.  The  trans- 
mission of  Intelligence  Is  of  cognate  character. 
There  are  other  utilities  which  are  denominated 
public,  such  as  tbe  furolBbing  of  water  and  light. 
Including  In  the  latter  gas  and  electrldtj.  We 
do  not  hesitate  at  their  regulation  nor  at  the 
fixing  of  the  prices  which  may  be  charged  for 
their  service.  The  basis  of  the  ready  conces- 
BioD  of  the  power  of  regulation  Is  the  public 
interest.  This  is  not  denied,  but  Its  application 
to  insurance  Is  so  far  denied  as  not  to  extend 
to  tbe  fixing  of  rates.  It  is  oaid  tbe  .state  has 
no  power  to  fix  tbe  rates  charged  to  the  publle 
by  either  corporations  or  individuals  eugagcd  in 
a  private  business,  and  the  'test  of  whether  the 
nse  is  public  or  not  is  whether  a  public  trust 
Is  imposed  upon  the  property,  and  whether  the 
public  has  a  legal  right  to  the  use  which  cannot 
be  denied;'  or,  as  we  have  said,  quoting  coun- 
sel, 'Where  tbe  right  to  demand  and  receiv* 
service  does  not  exist  in  the  public,  the  correl- 
ative right  of  regulation  as  to  rates  and  diarg- 
ea  does  not  exist.'  Cases  are  cited  which,  it 
must  be  admitted,  support  the  contention.  The 
distinction  Is  artifidsL  It  is.  Indeed,  bnt  the 
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auertion  that  the  dted  examples  embrace  all 
caaea  of  public  interest.  The  complainaDt  ex- 
plidtlf  BO  contenda,  orging  that  the  teat  it 
applies  exdades  the  idea  that  there  can  be  a 
public  interest  which  gives  the  power  of  regu- 
lation as  distinct  from  a  public  oae  whfdi,  nec- 
aaaarOr,  it  ia  contended  can  only  apply  to  prop- 
erty, not  to  peraonal  contracts.  The  diatioo* 
tion,  we  think,  has  no  basis  in  principle  (Noble 
State  Bank  t.  Haakell,  21»  U.  S.  104),  nor  has 
the  other  contention  that  the  serrlce  whidi  can- 
not be  demanded  cannot  be  regulated. 

"Mann  t.  Illinois,  94  U.  S.  118,  la  an  In- 
atmctlTe  example  of  legislative  power  exerted 
in  the  public  interest.  The  ConBtitutioii  of  H- 
linoia  dedared  an  elevators  or  storehouses, 
where  grain  or  other  property  was  stored  for  a 
compensation,  to  be  public  warebousea,  and  a 
law  was  subsequently  enacted  fixins  ratea  of 
storage.  In  other  words,  that  which  had  been 
private  proper^  had  from  its  uses  become,  it 
was  declared,  of  public  concern,  and  the  com- 
pensation to  be  charged  for  its  use  prescribed. 
The  law  was  sustained  against  the  contention 
that  it  deprived  the  owners  of  the  warehouses 
of  their  property  without  due  process  of  law. 
We  can  only  cite  the  case  and  state  its  prin- 
dple,  not  review  it  at  any  length.  The  prind- 
ple  was  expressed  to  be,  quoting  Lord  Chief 
Justice  Hale,  'that  when  private  property  ia 
"affected  with  a  public  interest  It  ceasea  to  be 
Juris  privati''  only.*  and  It  becomes  'dothed  with 
a  pnUic  interest  when  used  In  a  manner  to 
make  It  of  public  consequence,  and  affect  the 
community  at  large*;  and,  so  nsing  It,  the  own- 
er 'grants  to  the  public  an  interest  in  that  use, 
and  must  submit  to  be  controlled  by  the  public 
for  the  common  good.*  And  It  was  said  that 
the  application  of  the  prindple  could  not  be 
denied  because  no  precedent  could  be  found  for 
a  statute  predsdy  like  the  one  reviewed.  It 
presented  a  case,  the  court  further  said,  'for 
the  application  ci  a  long-known  and  well-es- 
tablisbed  prindple  In  aodal  sdenee,  and  this 
statute  sknply  extends  the  law  ao  as  to  meet 
this  new  development  of  eommerda]  progresa.' 
The  prindple  was  expressed  as  to  property, 
and  the  instance  of  its  application  was  to  prop- 
erty, but  it  Is  manifestly  broader  than  that  in- 
stance. It  ia  the  business  that  is  the  funda- 
mental thing;  property  is  but  its  instrument, 
the  means  of  rendering  the  aervlea  which  has 
become  of  public  interest. 

"^lat  the  case  had  broader  application  than 
the  use  of  property  is  manifest  from  the 
grounds  ezpresaed  in  the  dinenting  opinion. 
The  bads  of  the  opinion  was  that  the  business 
regulated  was  private,  and  had  'no  spedal  priv- 
ilege connected  with  It,  nor  did  the  law  ever 
extend  to  it  any  greater  protection  than  'it  ex- 
tended to  all  other  private  business.'  Ttie  argu- 
ment encountered  opposing  examples,  among 
others,  the  regulation  of  the  rate  of  interest  on 
money.  The' regulation  was  accounted  for  on 
the  ground  that  the  act  of  Parliament  permit- 
ting  the  diarging  of  some  interest  was  a  rdaxa- 
tion  of  a  prohibitioD  of  the  common  law  against 
cbaiiriing  any  interest,  but  this  explanation  over- 
looked the  fact  that  both  the  common  law  and 
the  act  of  Parliament  were  exerdses  of  govern- 
ment regulation  of  a  strictly  private  business  in 
the  interest  of  public  policy,  a  policy  which 
still  endures  and  still  dictates  regulating  laws. 
Against  that  conaervatiam  of  the  mind,  whldi 


puts  to  question  every  new  act  of  regulating 

legislation  and  regards  the  legislation  invalid  or 
dangerous  until  it  baa  become  familiar,  govern- 
ment, state  and  national,  has  pressed  on  in  the 
general  welfare;  and  our  reports  are  full  of 
cases  where  in  instance  after  Instance  the  ex- 
erdae  of  regulation  was  resisted  and  yet  sus- 
tained againat  attacks  asserted  to  be  justified 
by  the  Constitution  of  the  United  States.  The 
dread  of  the  mommt  having  paased,  no  om  is 
DOW  heard  to  say  that  ri^ta  were  restrained 
or  their  constitutional  guaranties  impaired. 

"Munn  V.  Illinois  was  approved  in  many  state 
dedaions,  but  It  was  brought  to  the  review-  of 
this  court  in  Budd  v.  New  York.  14S  U.  S.  617, 
and  ita  doctrine,  after  elaborate  consideration, 
reaffirmed,  and  against  the  same  arguments 
which  are  now  urged  against  the  Kanaas  atat- 
ute.  Nowhere  have  these  argnmests  been,  or 
could  be,  advanced  with  greater  strength  and 
felidty  of  expression  than  ia  the  dissenting 
opinion  of  Hr.  Justice  Br$war.  Every  consid- 
eration was  adduced,  based  on  the  private  diar- 
acter  of  the  business  regulated,  and  for  that 
reason.  Its  constitutional  immunity  from  regu- 
lation, with  all  the  power  of  argument  and  il- 
lustration of  which  that  great  judge  was  a  mas- 
ter. The  considerations  urged  did  not  prevaiL 
Against  them  the  court  opposed  the  ever-exist- 
ing police  power  In  government  and  its  neces- 
sary exerdse  for  the  public  good,  and  dedared 
ita  entire  accommodation  to  the  limitations  of 
the  Constitution.  The  court  was  not'  deterred 
by  the  diaive  (repeated  in  the  case  at  bar)  that 
its  dedsion  had  the  sweeping  and  dangerons 
comprehension  of  aubjecting  to  legislative  regu- 
lation all  of  the  businesses  and  affairs  of  life 
and  the  prices  of  all  conmiodities.  Whether  we 
may  apprehend  audi  result  by  extending  the 
prindple  of  the  caaes  to  fire  Inaurance  we  shall 
presently  conaider. 

"In  Brass  v.  Stoeaer.  163  XJ.  S.  391,  Munn  v. 
minols  and  Budd  v.  New  York  were  afllrmcd. 
A  law  of  the  state  of  Nortti  Dakota  was  sna- 
talned  which  made  all  buildings,  elevators,  and 
warehouses  used  for  the  handUnK  of  grain  for 
a  profit  public  warehouses,  and  fixed  a  storage 
rate.  The  ease  is  important  It  extended  the 
prindple  of  the  other  two  cases,  and  denuded  it 
of  the  limiting  element  which  was  auppoaed  to 
beset  it— that  to  justify  regulation  of  a  business 
the  business  must  have  a  monopolistic  charac- 
ter. That  distinction  was  preaaed  and  an- 
swered. It  was  argued,  the  court  said  (paga 
402),  that  the  statutes  of  BUnoia  and  New 
Tork  [passed  on  in  the  Honn  and  Budd  Oases] 
are  Intended  to  operate  In  great  trade  centers, 
where,  on  account  of  the  badness  being  local- 
ized in  the  handa  of  a  few  persons  in  dose 
proximity  to  each  other,  great  opportunities 
for  combinations  to  raise  and  control  elevating 
and  storage  charges  are  afforded,  while  the 
wide  extent  of  the  state  of  North  Dakota  and 
the  small  population  of  its  country  towns  and 
villages  are  said  to  present  no  sndi  opportnni- 
ties.*  And  it  was  also  urged  that  the  method 
frit  carrying  on  badness  in  North  Dakota  and 
the  eastern  dties  was  different,  that  the  eleva- 
tors in  the  latter  were  essentially  means  of 
transporting  grain  from  the  lakes  to  the  rail' 
roads,  and  those  who  owned  them  could.  If 
uncontrolled  by  law,  extort  such  diarges  as 
they  pleased,  and  stress  was  laid  upon  the  ex- 
pression in  tiie  other  cases  whldt  represented 
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the  bnaiiieH  u  a  practical  monopoly.  A  con- 
trast was  laade  between  those  condltlona  and 
those  which  existed  in  an  agricottnral  state 
where  land  was  cheap  and  limitless  In  gnantity. 
It  was  replied  that  this  difference  in  conditions 
was  'for  those  who  make,  not  tor  those  who 
interpret,  the  laws.*  And  considering  the  ez- 
presaions  in  the  other  cases  which,  it  was  said, 
went  rather  to  th«  eitpediency  of  tiie  lawa  than 
to  tfadr  nllditr.  yet  It  was  farther  Mid  the 
expressions  had  their  valne,  because  the  'obvl- 
oos  aim  of  the  reasoning  that  prevailed  was 
to  show  that  the  sabject-matter  of  these  enact- 
ments fell  within  the  legitknate  sphere  of  leg- 
islatiTe  power,  and  that,  so  far  as  the  laws  and 
Oonstitation  of  the  United  States  were  con- 
cerned, the  legislation  In  qnestion  deprired  no 
person  of  his  property  wltiioot  dae  proccH  of 
Uw.'  Page  404. 

*Th»  cssea  need  no  ezplanatory  or  fortifying 
commenL  ISiey  demonstrate  that  a  business, 
by  drcnmstances  and  Its  nature,  may  arise  firom 
private  to  be  of  paUie  concern,  and  be  subject, 
in  conseqoence,  to  goTemmental  regulation. 
And  they  demonstrate,  to  apply  the  langaage  of 
Jndge  Andrews  in  People  t.  Budd,  117  N.  Y.  1, 
27,  that  the  attempts  made  to  place  the  right  of 
pntdie  regulation  In  the  cases  in  which  it  has 
been  exerted,  and  of  which  we  have  given  ex- 
amples, Qpon  the  ground  of  apedal  privilege 
conferred  hy  the  public  on  those  affected,  can- 
not be  supported.  The  underiying  princ^Ie  is 
that  business  of  certain  kinds  holds  such  a  pe> 
culiar  relation  to  the  public  interests  that  there 
is  superindnced  upon  it  the  right  of  poblic  reg- 
ulation.' •  *  •  It  would  be  a  bold  thing  to 
say  that  the  principle  Is  fixed,  inelastic,  in  the 
precedents  of  the  past,  and  cannot  be  applied 
though  modem  economic  conditions  may  make 
necessary  or  beneficial  Its  application.  In  oth- 
er words,  to  say  that  government  possessed  at 
one  tim*  a  ffreater  power  to  recognise  the  pnb- 
Uc  interest  in  a  busIneBS  and  Its  regulatloii  to 
promote  the  general  welfare  than  government 
possesses  to-day."  German  Alliance  Ins.  Go. 
V.  Kansas,  283  U.  8.  389.  406-411.  84  Sup.  Ct. 
612,  617-ei9  (68  L.  Bd.  1011,  L.  B.  A.  191SC, 
1189). 

The  Lc^slaturo  was  of  the  oplniMi  the  In- 
dustries specified  In  section  3  of  the  act  of 
1920  are  affected  wltli  a  public  Interest,  and 
so  declared.  The  declaration  did  not  make 
them  so.  Whether  they  are  or  not  dq)end8  on 
their  relation  to  public  Interest  Without 
presenting  the  facts  of  which  the  court  takes 
Judicial  knowledge  concerning  the  peculiar 
relation  the  product  of  the  Kansas  coal  mines 
bears  to  the  state's  fuel  supply,  and  without 
discussing  further  the  peculiar  conditions  un- 
der which  production  Is  accomplished,  the 
court  eondudea  the  buslnesB  of  producing  coal 
bears  an  Intimate  relation  to  the  public  peace, 
good  order,  health,  and  welfare;  that  such 
business  is  affected  with  a  pnbUc  interest; 
and  that  sudt  business  may  be  regulated,  to 
the  end  that  reastmable  continuity,  and  effi- 
ciency of  production  may  be  maintained. 

The  mills  of  Kansas  stand  to^ay  **at  the 
gateway  of  coinmerod"  more  ^(Hnlnently 
than  did  private  elevators  45  years  aga 
Oreat  padting  plants,  belonging  to  what  the 
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B^wal  Trade  Oonunlulon  calls  the  "Big 
Five,**  are  located  In  Kansas.  Many  smaller 
pacUng  companies  operate  plants  within  the 
state,  and  the  meat-packing  Industry  effeo 
tirely  dominates,  not  only  a  food  supply,  but 
one  of  the  great  Industries  of  the  state,  the 
live  stock  Industry.  There  are  other  reasons 
for  regulation,  which  need  not  be  specified 
because  the  Issues  in  this  case  involve  pro- 
duction of  fuel  only ;  but  the  manufacture  of 
food  products  Is  mentioned  to  show  the  pre- 
carious ground  on  which  the  state  stands  in 
respect  to  its  supply  of  tLe  nectassltiea  at  life 
ifi  case  of  emergency. 

[t]  The  business  of  producing  coal  being 
affected  with  a  public  interest  to  an  esteflt 
authorizing  reas(Hiable  regulation,  Is  the  act 
of  1920  such  a  regulation?  Tb»  defendants 
contend  that  It  Is  not,  because  tt  destrt^ 
liberty  of  contract 

The  off«idIng  provision  of  the  act  Is  sec- 
tion 9.  The  section  begins  with  the  recogni- 
tion of  aK>roved  general  principles  which 
ought  to  1m  applied  In  the  regulation  of  in- 
dustry. It  then  makes  acknowledgment  of 
the  right  of  free  choice  of  employment  and 
of  the  right  to  make  and  carry  out  fair.  Just, 
and  reasonable  contracts  and  agreements  of 
employmoit  The  section  oimcludes  as  fol- 
lows: 

"If.  during  the  contlnaanoe  of  any  such  em- 
ployment, the  terms  or  eonditioas  of  any  audi 
contract  or  agreement  hereafter  entered  into, 
are  by  said  conrt  in  any  action  or  proceeding 
properly  before  It  under  the  provisions  of  this 
act,  found  to  be  unfair,  nnjnst  or  unreasonable, 
said  court  of  industrial  relations  may  by  proper 
order  so  modify  the  terms  and  conditions  there- 
of so  that  they  will  be  and  remain  fair,  just 
and  reasonable  and  all  audi  orders  shall  be  en- 
forced as  in  tUi  act  provided." 

ThB  argument  in  oppositUm  to  validity  of 
the  section  is  marred  by  the  interlarding  of 
lmputatl4»8  to  the  regulattng  body  of  author- 
ity to  act  arbitrarily,  to  act  according  to  its 
pleasure,  to  act  according  to  its  will,  to  act 
according  to  its  whim.  The  Legislature 
granted  no  su^  authority,  and  the  fair  pre- 
sumption Is  that  public  officers  In  such  an 
important  station  will  not  abuse  tlielr  trust 
The  point  Is  made^  however,  that  workmni 
have  the  prlvllsge  of  exercising  llietr  own 
Judgment  wl^  reqpect  to  the  fairness,  Just- 
ness and  reasonableness  of  engagements  with 
employers,  and  that  contracts  under  which 
they  work,  satisfactory  to  themselves  and  to 
their  employers,  are  not  subject  to  modifica- 
tion or  abrogatttm  by  the  court  at  Industrial 
relations.  The  argnmeut  misconceives  the 
meaning  of  the  section ;  and  In  order  to  pre- 
sent the  propOT  interpretatifm  of  the  section, 
It  will  be  necessary  to  relate  It  to  the  gmeral 
scheme  of  the  law. 

The  Legislature  was  moved  to  tfike  action 
by  circumstances  and  by  evrats  which  have 
been  narrated.  They  distdosed  the  helpless- 
ness of  the  people  In  an  emergency,  and  the 
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purpose  was  to  be  prepared  In  the  future  for 
any  emergeDcy.  It  would  be  folly  to  wait 
tntn  it  Is  again  necessary  to  call  out  troops. 
Measures  of  preparedness  are  fair  subjects  of 
l^rialatlTe  choice,  within  the  well-understood 
constitutional  limitations,  ^e  subjects 
diosen  were  the  nec^sarles  of  life,  ^e  ex- 
tent of  the  regulation,  go  ftr  as  it  affects  the 
defendants,  was  protection  of  reasonable  con- 
tinuity and  effidracy  of  production.  Produc- 
tion is  fandamental ;  there  can  be  no  dis- 
tribution or  consumptitm  until  there  has  been 
production.  Continuous  productlm.  and  pro- 
duction according  to  the  approval  of  an  effl- 
dency  exp^,  are  not  required  at  alL  Only 
that  continuity  ■  and  effidency  are  required 
which  will  secure  the  people  from  privation 
and  oppression.  limiting  production  aod 
wlthdrawliLg  from  production  are  expressly 
permitted  for  any  purpose  whidi  does  not 
oontemplatei  drcumvaitltMi  of  the  law.  The 
court  of  industrial  relations,  bowevn*,  has 
omsight  ot  production  all  the  time.  Juris- 
diction it  not  suspended  from  crisis  to  crisis, 
tf  the  court  must  wait  until  the  evils  of  a 
crisis  have  been  suffered,  the  statute  Is  nuga- 
tory. Should  authority  be  too  zealously 
manifested  In  Improper  or  unwarranted  in- 
terferencev  the  particular  orders  are  sub- 
ject to  review,  and  may  be  annulled.  A  con- 
troversy between  employer  and  workers,  or 
betweoi  groups  or  crafts  of  woibars,  which 
endangers  production,  creates  an  emergency, 
witli  which  the  court  may  deal  on  Its  own 
motion,  or  on  comi^lnt.  It  may  make  tem- 
porary orders  to  preserve  the  peace  and  to 
protect  private  and  public  Interests  pending 
iDTestlgatlMi.  After  Investigation,  the  court 
makes  and  serves  on  Uie  parties  to  the  con- 
troversy findings  on  which  orders  may  be 
based,  settling  and  adjusting  the  controvert. 
The  nature  of  the  court's  action  depends  on 
the  result  of  the  Investlgattoa,  and  its  det^ 
minatlfm  of  the  controversy  atoids  no  far- 
ther than  the  purpose  of  the  act  requires. 
Orders,  pursuant  to  findings,  respecting  all 
the  common  subjects  of  industrial  contro- 
versy, are  authorized.  Evray  order  made  is 
essential^  an  emei^ency  oixier,  and  continues 
In  force  only  for  such  reaswable  time,  to  be 
fixed  by  the  court,  as  may  be  necessary  to 
avert  danger.  If,  after  experiment,  either 
party  to  the  controversy  finds  the  order  un- 
reasonable or  Impracticable,  application  may 
be  made  for  modification.  Any  order  is  sub- 
ject to  diange  by  agreemmt  between  the  par- 
ties to  the  controversy,  with  ac^roval  of  the 
court.  Ttils  approval  extoids  mer^  to  see- 
ing that  a  c<mtract  shall  not  be  nude  use  of 
to  defeat  the  policy  of  the  statute.  Collective 
bargaining,  by  unions  or  associations  of 
workers,  whether  Incoriwrated  or  unincor- 
porated, is  expressly  neogalxoa.  In  case  of 
contumacy,  the  court  Is  autborl»d  to  take 
over  the  coal  mines,  by  pn^wr  proceedings, 
and  cfHitrol  and  opentto  them. 
Section- 9  does  not  authorlw  a  leneral  ra> 


vision  of  labor  contracts.  In  congralty  with 
other  sectlmis.  It  does  no  more  than  provide 
that  contracts  shall  not  thwart  achievemait 
of  the  public  purposes  of  the  statute.  No  con- 
tract may  be  modified  except  In  an  action  or 
proceeding  properly  before  the  court,  that  la, 
an  action  or  proceeding  relating  to  a  contro- 
versy. If,  in  dealing  with  the  emergmcy 
created  by  a  controversy,  the  court  encoun- 
ters  a  contract,whidi  would  hamper  the  mak- 
ing of  a  necessary  order,  the  contract  may  be 
treated  as  any  other  elemmt  of  the  sttoation. 
No  contract  Is  to  be  regarded  as  un&lr,  un- 
just, or  unreasonable  that  Is  not  an  impedi- 
ment to  settlement  of  a  controversy,  and  or- 
ders resi>ectlng  contracts  of  the  obstructive 
character  are  merely  ancillary  to  detennina- 
tion  of  the  controversy.  The  power  exerdaed 
In  making  audi  orders  \b  the  same  power 
which  takes  entire  charge  of  a  mine  and  cqk 
erates  It  during  an  emei^ency. 

SectI(Mi  17  makes  unlawful  conspiracy  to 
quit  employment  and  to  induce  others  to  qni^ 
picketing,  and  the  Mudgeonli^  of  those  who 
want  to  work,  whether  employees  or  not,  br 
abuse.  Intimidation,  and  threat,  tor  the  pnr- 
p<^  of  accomplishing  that  which  the  statute 
was  designed  to  prevent  It  Is  said  this  see- 
tlon  destroys  collective  bargaining.  Collec- 
tive bargaining  Is  bargaining  by  an  organiza- 
tion or  group  of  workmen,  on  behalf  of  Its 
members,  with  the  employer.  That  privily 
Is  not  only  protected,  but  may  be  exerdaed, 
and  Is  expected  to  be  exercised,  even  to  tbe 
extent  of  altering  orders  of  the  court  of  in- 
dustrial relatlonsL  What  the  defendants  em* 
tend  for  Is  license  to  conspire  to  Injure 
public. 

It  is  said  the  act  of  1920  ia  void  because  It 
trenches  <m  persraial  llbwty.  The  perstmal 
liberty,  contended  for  is  liberty  to  leave  the 
employer's  service^  All  the  leadbig  cases  in 
which  the  prlndple  involved  have  been  dto- 
cussed  are  dted.  It  Is  not  necessary  to  re- 
view them.  The  statute  expressly  guards  the 
privilege  of  any  employee  to  quit  his  employ- 
ment at  any  time.  He  may  quit  before  com- 
troversy  arises,  when  ocmtxoTOt  arisen 
while  controversy  is  la^ng,  and  after  con- 
troversy has  been  adjusted.  Aa  many  othen 
as  dedra  may  do  likewise,  and  they  may  do 
so  as  the  result  of  mutual  interest  consulta- 
tions. No  employee  may,  bowev^,  tranogren 
the  limits  of  his  persmal  privilege,  as  de- 
fined earlier  In  tUs  opinion,  for  the  purpose 
of  limiting  or  suevoidliv  production,  con- 
trary to  the  i^TlsionB  of  the  met 

Reference  is  made  to  cues  dlscnsring  aa 
employer's  privily  to  disctaarge  workmen. 
The  statute  contains  just  one  prorislfm  tow^ 
ing  that  suldoct.  In  order  to  protect  ]ui1> 
diction  and  aathority  of  the  ootirt  et  tndufr 
trial  relations,  it  la-made  unlawful  to  dis- 
charge  a  workman  for  complaining  to  or  testi- 
fying before  the  court  In  no  other  reepeot 
is  the  employer's  right  to  "hire  and  fire"  re- 
stricted. The  defendants  are  not  intoesM 
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in  ttie  proTlBlMi  referred  to.  If  fliey  were, 
and  if  the  provision  were  invalid,  It  would, 
not  vitiate  the  valid  portions  of  the  atatate. 
Understanding  the  pioneer  chai^cter  of  Its 
work,  the  Legislature  framed  the  statute  so 
that  any  Invalid  provision — not  section,  but 
provision  (section  28) — may  be  eliminated 
-without  affecting  others,  llils  rule  of  Inter- 
.  pretation  extends  to  application  of  the  eame 
provision  to  different  subjects. 

Heretofore,  the  industrial  relationship  has 
been  tacitly  regarded  as  existing  between 
two  members,  industrial  manager  and  Indus- 
trial worker.  They  have  Joined  wholeheart- 
edly In  excluding  others.  The  Legislature 
proceeded  on  the  theory  there  la  a  third  mem- 
ber of  those  Industrial  relationships  which 
have  to  do  with  production,  preparation,  and 
distribution  of  the  necessaries  of  life,  the 
public  The  Legislature  also  proceeded  on 
the  theory  the  public  is  not  a  sUent  partner. 
Whenever  the  dlBsensl<ms  of  the  other  two 
become  flagrant,  the  third  member  may  see 
to  it  the  business  does  not  stop.  The  privi- 
l^e  of  Industrial  managers  to  organize  is 
not  disputed.  The  privilege  of  industrial 
workers  to  organize  Is  expressly  recognized. 
Collective  bargaining  between  the  two  organi- 
zations Is  not  only  encouraged,  but  Is  In  ef- 
fect placed  on  the  plane  of  duty.  The  rights 
of  society  as  a  whole,  however,  are  dominant 
over  industry;  and  the  state  is  under  obli- 
gation to  intervene  to  compel  settlement  of 
differences  whenever  failure  of  manager  and 
laborer  to  agree  ^dangers  ttie  public  safety 
or  causes  goieral  distress. 

TThe  Jadi^nt  of  the  district  ooort  la  af- 
firmed. 

All  the  Justices  concnrrlng. 

NOTE. 

The  Kansas  Coart  of  Industrial  Belations. 

Chapter  29,  Special  Session  Laws  of  1920. 

An  act  creating  the  Court  of  Industrial  Bela- 
tions, defining  its  powers  and  duties,  and 
relatinK  thereto,  abolishing  the  Public  Util- 
ities Commission,  repealing  all  acta  and 
parts  of  acts  in  conflict  therewith,  and  pro- 
viding penalties  for  the  violation  of  this 
act 

Be  it  enacted  by  the  Legislature  of  the  State 

of  Kansas: 

Section  1,  There  is  hereby  created  a  tribu- 
nal to  be  known  as  the  Court  of  Industrial  Re- 
lations, wliich  shall  be  composed  of  three  judg- 
es who  shall  be  appointed  by  the  Governor,  by 
and  with  the  advice  and  consent  of  the  Senate. 
Of  such  three  judges  flrst  appointed,  one  shall 
be  appointed  for  a  term  of  one  year,  one  for  a 
term  of  two  years,  and  one  for  a  term  of  three 
years,  said  terms  to  begin  simultaneously  upon 
qualification  of  the  persons  appointed  therefor. 
Upon  the  expiration  of  the  term  of  the  three 
judges  first  appointed  as  aforesaid,  each  suc- 
ceeding jadge  shall  be  appointed  and  shall  bold 
his  office  for  a  term  of  three  years  and  nntil 
his  successor  shaU  have  been  qualified.  In 
rase  of  a  vacancy  in  the  office  of  Judge  of  said 
Court  of  Indoatrial  Belations  tiie  Oovemor 
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shall  appoint  his  soccessor  to  flU  tbe  vacancy 
for  the  unexpired  term.  The  ealair  of  each  of 
said  Judges  shall  be  five  tbonsand  dollars  per 
year,  payable  monthly.  Of  the  Judges  first  to 
be  appointed,  the  one  ^(dated  for  the  three- 
year  term  shall  be  the  presiding  Judge,  and 
thereafter  the  Judge  whose  term  of  service  has 
been  the  longest  shall  be  the  presiding  judge: 
Provided,  that  in  case  two  or  more  of  said 
judges  shall  have  served  the  same  length  of 
time,  the  presiding  Judge  ahall  be  designated  by 
the  Governor. 

Sec.  2.  The  Jurisdiction  conferred  by  law 
upon  the  Foblic  Utilities  Commlsrion  of  the 
state  of  Kansas  is  heretv  conferred  upon  the 
Court  of  Industrial  Relations,  and  the  said 
Court  of  Industrial  Relations  is  hereby  given 
full  power,  authority  and  jurisdiction  to  su- 
pervise and  control  all  public  utilities  and  all 
common  carriers  as  defined  In  sections  8329 
and  8330  of  the  General  Sthtutes  of  Kansas  for 
1915,  doing  business  in  the  state  of  Kansas, 
and  is  empowered  to  do  all  things  uecessary 
and  convenient  for  the  ezerdse  of  such  power, 
authority  and  Jurisdiction.  AH  laws  relating  to 
the  powers,  authority,  jurisdiction  and  dnties 
of  the  Public  Utilities  Commission  of  this  state 
are  hereby  adopted  and  all  powers,  authority, 
jurisdiction  and  duties  by  said  laws  imposed  and 
conferred  upon  the  Public  Utilities  Commission 
of  this  state  relating  to  common  carriers  and 
public  utilities  are  herelqr  imposed  and  con- 
ferred open  the  Court  of  Industrial  Belations 
created  under  the  provisions  tide  act:  and 
in  addition  thereto  said  Court  (tf  Industrial  Re- 
lations shall  have  such  further  power,  authority 
and  Jurisdictiou  and  shall  perform  such  fur- 
ther dnties  as  are  in  this  act  set  forth,  and  said 
Public  Utilities  Commission  is  hereby  abolished. 
That  an  pending  acUons  brought  by  or  against 
the  said  Public  UtUities  Commission  of  this 
state  shall  not  be  affected,  but  the  same  may 
be  prosecuted  or  defended  by  and  in  the  name 
of  the  Court  of  Industrial  Belations.  Any  in- 
vestigation, examination,  or  proceedings  had  or 
undertaken,  commenced  or  instituted  or 
pending  before  said  Public  Utilities  Commission 
at  the  time  of  the  taking  effect  of  this  act  are 
transferred  to  and  shall  be  continued  and  beard 
by  the  said  Court  of  Industrial  Relations  here- 
by created,  under  the  same  terms  and  condi- 
tions and  with  like  effect  as  though  said  Pub- 
Uc  Utilities  Commission  had  not  been  abolished. 

Sea  8.  (a)  The  operation  of  the  following 
named  and  ii^Icated  employments,  induatriea, 
public  utilities  and  common  carriers  is  hereby 
determined  and  declared  to  be  affected  with  a 
public  Interest  and  therefore  subject  to  su- 
pervision by  the  state  as  herein  provided  for 
the  purpose  of  preserving  the  public  peace, 
protecting  the  public  health,  preventing  indus- 
trial  strife,  disorder  and  waste,  and  securing  reg- 
ular and  orderly  conduct  of  the  businesses  di- 
rectly affecting  the  living  conditions  of  the  peo- 
ple of  this  state  and  in  the  promotion  of  the 
generat  welfare,  to  wit:  (1)  The  manufacture 
or  preparation  of  food  products  whereby,  in  any 
stage  of  the  process,  substances  are  being  con- 
verted, either  partially  or  wholly,  from  their, 
natural  state  to  a  condition  to  be  used  as  food 
for  human  beings;  (2)  the  manufacture  of 
clothing  and  all  manner  of  wearing  apparel  in 
common  use  by  the  people  of  this  state  where- 
by, in  any  stage  of  the  process,  natural  prod- 
ucts are  being  converted,  either  partially  m 
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whollr,  from  their  natural  itat«  to  a  condition 
to  be  used  aa  each  dothinc  and  weanng  ap- 
parel; (8)  tbe  mfnioK  or  production  of  any' 
BDbstance  or  material  in  common  na«  ai  fn^ 
either  for  domestic^  manufacturins,  or  trans* 
portation  purposes;  (4)  the  traDsportation  of 
all  food  products  and  articles  or  substances 
entering  into  weariug  apparel,  or  fuel,  as  afore- 
said,  from  tbe  place  where  produced  to  the 
place  of  manufacture,  or  consumption;  (S)  all 
public  utilities  as  defined  bj  section  8329,  and 
all  common  carriers  as  defioed  hy  section  8330 
of  the  Oeneral  Statutes  of  Kansas  of  1916. 

(b)  Any  person,  firm  or  corporation  msaged 
in  any  such  industry  or  woploymcnt,  or  tn  tbe. 
operation  of  such  public  utility  or  common  car- 
rier, within  the  state  of  Kansas,  either  in  the 
capacity  of  owner,  officer,  or  worker,  shall  be 
subject  to  the  prorisions  of  this  act,  except  as 
limited  by  tbe  provisioos  of  this  act 

Sec.  4.  Said  Court  of  Industrial  Relations 
■baQ  have  its  office  at  tbe  capital  of  said  state 
in  the  city  of  Topeka,  and  shall  keep  a  record 
of  all  its  proceedings  which  shall  be  a  public 
record  and  subject  to  inspection  the  same  as 
other  public  ret^orda  of  this  state.  Said  court, 
in  addition  to  the  powers  and  jurisdiction  here- 
tofore conferred  upon,  and  exercised  by,  tbe 
Public  Utilities  Commission,  is  bereby  given 
foil  power,  authority  and  jurisdiction  to  anper- 
vise,  direct  and  control  tbe  operation  of  tbe 
indostries,  employments,  public  utilities,  and 
common  carriers  ia  all  matters  herein  specified 
and  in  the  manner  provided  herein,  and  to  do 
all  things  needful  for  the  proper  and  expedi- 
tious enforcement  of  all  the  provisions  of  this 
■ct. 

Sec  6.  Said  Court  of  Industrial  Relatiooa  is 
oereby  granted  full  power  to  adopt  all  reason- 
able and  proper  rules  and  regulations  to  gov- 
ern its  proceedings,  the  service  of  process,  to 
ddminister  oaths,  and  to  regulate  the  mode  and 
manner  of  all  its  investigationa,  inspections  and 
hearings:  Provided,  however,  that  in  the  tak- 
ing of  testimony  the  rules  of  evidence,  as  rec- 
ognized by  the  Supreme  Court  of  the  state  of 
Kansas  in  original  proceedings  therein,  shall 
be  observed  by  said  Court  of  Industrial  Rela- 
tions; and  testimony  so  taken  shall  in  all  cas- 
es be  transcribed  by  the  reporter  for  said 
Court  of  Industrial  Relations  in  duplicate,  one 
copy  of  aaid  testimony  to  be  filed  among  tbe 
permsnent  records  of  said  court,  and  the  other 
to  be  . submitted  to  said  Supreme  Court  in  case 
the  matter  shall  be  taken  to  said  Supreme 
Court  under  the  provisions  of  this  act. 

Sec.  6.  It  is  hereby  declared  and  determined 
to  be  necessary  for  the  public  peace,  health  and 
general  welfare  of  the  people  of  this  state  that 
the  industries,  employments,  public  utilities  and 
common  carriers  herein  specified  shall  be  op- 
erated with  reasonable  continuity  and  effi- 
ciency in  order  that  the  people  of  this  state 
may  live  in  peace  and  security,  and  be  supplied 
with  the  necessaries  of  life.  No  person,  firm, 
corporation,  or  association  of  peraons  shall  in 
any  manner  or  to  any  extent,  willfully  hinder, 
delay,  limit  or  suspend  such  continuous  and  ef- 
fident  operation  for  the  purpose  of  evading  the 
purpose  and  intent  of  the  provisions  of  this 
act;  Dor  shall  any  person,  firm,  corporation,  or 
association  of  persons  do  any  act  or  neglect  or 
refuse  to  perform  any  duty  herein  enjoined 
with  the  intent  to  hinder,  delay,  limit  or  sus- 
pend such  continuous  and  effident  operation  aa 
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aforesaid,  except  under  the  terms  and  condi* 
tions  provided  by  this  act. 

See.  7.  In  case  of  a  controrersy  arisbv  be- 
tween employers  and  workers,  or  between 
groups  or  crafts  of  workers,  engaged  In  any  of 
said  industries,  employments,  public  utilities,  or 
common  carriers,  if  it  shall  appear  to  said 
Court  of  Industrial  Relations  that  said  contro- 
versy may  endanger  the  continuity  or  effideocy 
of  service  of  sny  of  said  industries,  employ- 
ments, public  utilities  or  common  carriers,  or 
affect  the  production  or  transportation  of  the 
necessaries  of  life  affected  or  produced  by 
said  industries  or  employments,  or  produce  in- 
dustrial strife,  disorder  or  waste,  or  endaz^er 
the  orderly  operstion  of  such  industries,  em- 
ployments, public  utilities  or  common  carriers, 
and  thereby  endanger  the  public  peace  or 
threaten  the  public  health,  foil  power,  author- 
ity and  Jurisdiction  are  bereby  granted  to  said 
Court  of  Industrial  Relations,  upon  its  own 
initiative,  to  summon  all  necessary  parties  be- 
fore it  and  to  Investigate  said  controversy,  and 
to  make  such  temporary  findings  and  orders  as 
may  be  necessary  to  preserve  the  public  peace 
and  welfare  and  to  preserve  and  protect  the 
status  of  tbe  parties,  property  and  public  in- 
terests involved  pending  said  investigations, 
and  to  take  evidence  and  to  examine  all  nec< 
essaiy  records,  and  to  investigate  conditions 
surrounding  tbe  workers,  and  to  consider  the 
wages  paid  to  labor  and  the  return  accming  to 
capital,  and  the  rights  and  welfare  of  the  pub- 
lic, and  all  other  matters  affecting  the  conduct 
of  said  industries,  employments,  public  utilities 
or  common  carriers,  and  to  setUe  and  adjust  all 
such  controversies  by  such  findings  and  orders 
as  provided  in  this  act  It  is  further  made  the 
duty  of  said  Court  of  Industrial  Relationa,  op- 
on  complaint  of  either  party  to  such  controver- 
sy, or  upon  comj^nt  of  anj  ten  dtim  tax- 
payers (»F  the  community  in  which  such  indtis- 
tries,  employments,  public  utilities  or  common 
carriers  are  located,  or  upon  tbe  complaint  of 
tbe  Attorney  General  of  the  state  of  ^nsas,  if 
it  shall  be  made  to  appear  to  said  court  that 
the  parties  are  unable  to  agree  and  that  such 
controversy  may  endanger  the  continuity  or 
efficiency  of  service  of  any  of  said  industries, 
employments,  public  utilities  or  common  car- 
riers, or  affect  the  production  or  tranaportatlon 
of  the  necessaries  of  life  affected  or  produced 
by  said  industries  or  omployments,  or  produce 
industrial  strife,  disorder  or  waste,  or  endanger 
tbe  orderly  operstion  of  such  industries,  em* 
ployments,  public  utilities  or  common  carriers, 
snd  thereby  endanger  the  public  peace  or 
tlireaten  the  public  health,  to  proceed  and  in- 
veatigate  and  determine  said  controversy  in  the 
same  manner  as  though  upon  its  own  initiative. 
After  tbe  condusion  of  any  such  hearing  and 
investigation,  and  as  expeditiously  aa  possible, 
said  Court  of  Industrial  Relations  shall  make 
and  serve  upon  all  interested  parties  its  find- 
ings, stating  spedfically  the  terms  and  condi- 
tions upon  which  said  industry,  employment, 
utility  or  common  carrier  should  be  thereafter 
conducted  in  so  far  as  the  matters  determined 
by  said  court  are  concerned. 

Sec.  8.  The  Court  of  Indnstrial  Belatioos 
shall  order  such  changes,  if  any.  as  are  neces- 
sary to  be  made  in  and  about  the  conduct  of 
said  industry,  employment,  utility  or  common 
carrier,  in  tiie  matters  (rf  working  and  livmg 
conditions,  hours  of  labor,  rolsa  and  praeticeib 
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and  a  reaBonable  mfnlmnm  wage,  or  ataDdard 
of  wages,  to  conform  to  the  findings  of  the 
court  in  BDch  matters,  as  provided  in  this  act, 
and  sDch  orders  shall  be  served  at  the  same 
time  and  in  the  same  manner  aa  provided  for 
the  service  of  the  court's  findings  in  this  act: 
Provided,  All  such  terms,  conditions,  and  wages 
shall  be  just  and  reasonable  and  aach  aa  to  en- 
ablo  •acta  taiduBtries,  employments,  ntilitiea  or 
common  carriers  to  continue  with  reasonable 
efficiency  to  produce  or  transport  their  products 
or  continue  their  operations  and  thus  to  pro- 
mote the  general  welfare.  Service  of  such  or- 
der shall  be  made  in  the  same  manner  as  serv- 
ice of  notice  of  any  bearing  before  said  court 

'  as  provided  by  this  act.  Such  terms,  condi- 
tions, rules,  practices,  wages,  or  standard  of 
wagea,  so  fixed  and  determined  by  said  court 
and  stated  in  said  order,  shall  continue  for  such 
reasonable  time  as  may  be  fizjed  by  said  court, 
or  until  changed  by  agreement  of  the  parties 
with  the  approval  of  the  court  If  either  party 
to  such  controversy  shall  in  good  faith  comply 
with  any  order  of  said  Court  of  Industrial  Re- 
lations for  a  period  of  sixty  days  or  more,  and 
shall  find  aaid  order  unjust,  unreasonable  or 
impracticable,  aaid  party  may  apply  to  said 
Court  of  Industrial  Relations  (or  a  modifica- 
tion thereof  and  said  Court  of  Industrial  Rela- 
tions shall  hear  and  determine  said  application 
and  iaske  findings  and  orders  in  lihe  manner 
and  with  lilce  elFect  as  originally.  In  such  case 
the  evidence  taken  and  submitted  in  the  orig- 
inal hearing  may  he  considered. 

Sec  9.  It  is  hereby  declared  necessary  for 
the  promotion  of  tbe  general  welfare  that  work- 
en  engaged  in  any  of  said  industries,  employ- 
ments, utilities  or  common  carriers  shall  re- 
ceive at  all  times  a  fair  wage  and  have  health- 
ful and  moral  surroundings  while  engaged  in 
such  labor;  and  that  coital  invested  therein 
shall  receive  at  all  times  a  fair  rate  of  return 
to  the  owners  thereof.  The  right  of  every 
person  to  make  his  own  choice  of  employment 
and  to  make  and  carry  out  fair,  just  and  rea- 
sonable contracts  and  agreements  of  employ- 
ment, ia  hereby  recognized.  If,  during  the 
continuance  of  any  such  emj^loymeot,  the  terms 
or  conditions  of  any  bu(^  contract  or  agree- 
ment hereafter  entered  into,  are  by  said  court, 
in  any  action  or  proceeding  properly  before  it 
under  the  provisions  of  this  act,  found  to  be 
anfair,  unjust  or  unreasonable,  said  Court  of 
Industrial  Relations  may  by  proper  order  so 
modify  the  terms  and  conditions  thereof  so 
that  they  will  be  and  remain  fair,  just  and  rea- 
sonable and  all  such  orders  sh^  be  enforced 
as  in  this  act  provided. 

See.  10.  Before  any  hearing,  trial  or  inves- 
tigation shall  be  held  by  said  court,  such  notice 
as  the  court  shall  deem  necessary  shall  be  giv- 
en to  all  parties  interested  by  registered  U.  S. 
mail  addressed  to  said  parties  to  the  post  of- 
fice of  the  usual  place  of  residence  or  business 

,  of  said  interested  parties  when  same  is  known, 
or  by  the  publication  oi  notice  in  some  news- 
paper of  general  circulation  in  the  county  In 
which  aaid  industry  or  employment,  or  the  prln- 
dpal  office  ot  such  ntilitr  or  common  carrier 
ia  located,  and  aaid  notice  shall  fix  the  time 
and  place  of  said  investigation  or  hearing.  The 
coats  of  publication  shall  be  paid  by  said  court 
out  of  any  funds  available  therefor.  Such  no- 
tice shall  contain  the  substance  of  the  matter 
to  be  investigated,  and  shall  notify  all  persona 
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Interested  In  said  matter  to  ba  present  at  the 
time  and  place  named  to  ^ve  soeh  teatimony 
or  to  take  such  action  aa  they  may  deem  prop- ' 
er. 

Sec.  11.  Said  Court  of  Industrial  Relations 
may  employ  a  competent  clerk,  marshal,  short- 
hand reporter,  and  such  expert  accountants,  en- 
gineers, stenographers,  attorneys  and  other 
employees  aa  may  be  necessary  to  conduct  the 
business  of  said  court;  shall  provide  itself  with 
a  proper  seal  and  sball  have  the  power  and  au- 
thority to  issue  summons  and  subpcenas  and 
compel  the  attendance  of  witnesses  and  parties 
and  to  compel  the  production  of  the  books,  cor- 
respondence, files,  records,  and  accounts  of  any 
industry,  employment,  utQity  or  common  car- 
rier, or  of  any  person,  corporation,  association 
or  nniwi  of*  employees  affected,  and  to  make 
any  and  aU  laTeatlgationa  necessary  to  ascer- 
tain the  truth  in  regard  to  said  controversy. 
In  case  any  person  shall  fail  or  refuse  to  obey 
any  summons  or  subpoena  issued  by  said  court 
after  due  service  then  and  in  that  event  said 
court  is  hereby  authorized  and  empowered  to 
take  proper  proceedings  in  any  court  of  com- 
petent jurisdiction  to  compel  obedience  to  such 
Bummons  or  subporaia.  Bmplftyeea  of  aaid  court 
whose  salaries  are  not  fixed  by  law  shall  be 
paid  such  compensation  as  may  be  fixed  by  said 
court,  with  the  approval  of  the  Governor. 

Sec.  12.*  In  case  of  tiie  failure  or  refusal  of 
either  party  to  said  controversy  to  obey  and  be 
governed  by  the'  order  of  said  Court  of  Indus- 
trial Relations,  tiien  and  in  that  event  said 
court  is  hereby  authorised  to  bring  proper  pro- 
ceedings in  the  Supreme  Court  of  the  state  of 
Kansas  to  compel  compliance  with  said  order; 
and  in  case  either  party  to  said  controversy 
should  feel  aggrieved  at  any  order  made  and 
entered  by  said  Court  of  Industrial  Relstions, 
such  party  is  hereby  authorized  and  empowered 
within  ten  days  after  service  of  such  order 
upon  it  to  bring  proper  proceedings  in  the  Su- 
preme Court  of  the  state  of  Kansas  to  compel 
said  Court  of  Industrial  Relations  to  make  and 
eater  a  just,  reasonable  and  lawful  order  in  the 
premisesv  In  case  of  such  proceedings  in  the 
Supreme  Court  by  either  party,  the  evidence 
produced  before  said  Oonrt  of  ludostrial  Rela- 
tions may  he  considered  by  said  Supreme  Court, 
but  said  Supreme  Court,  If  it  deem  further 
evidence  necessary  to  enable  it  to  render  a 
just  and  proper  judgment,  may  admit  such  ad- 
ditional evidence  in  open  court  or  order  it  talc- 
en  and  transcribed  by  a  master  or  commission- 
er. In  case  any  controversy  shall  be  taken  by 
either  party  to  the  Supreme  Court  of  tbe  state 
of  Kansas  under  the  provisions  of  this  act, 
said  proceedings  shall  take  precedence  over 
other  dvil  eases  before  said  court,  and  a  hear- 
ing and  determination  ot  the  same  shall  be  by 
said  court  expedited  As  fully  as  may  be  possible 
consistent  with  a  careful  and  thorough  trial 
and  consideration  of  said  matter. ' 

Sec.  13.  No  action  or  proceeding  in  law  or 
equity  shall  be  brought  by  any  person,  firm  or 
corporation  to  vacate,  set  aside,  or  suspend 
any  order  made  and  served  as  provided  in 
this  act,  unless  such  action  or  proceeding  shall 
be  commenced  within  thirty  days  from  the  time 
of  tbe  service  of  such  order. 

Sec.  14.  Any  onion  or  association  of  work- 
ers engaged  in  the  operation  of  such  industries, 
employments,  public  utilities  or  common  car- 
riers, whidi  ahaU  incorporate  under  the  law* 
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of  thia  state  shall  be  br  aald  Court  of  Indas- 
trlal  Relations  considered  and  recognixed  in 
all  Its  proceedings  as  a  legal  entity  and  may 
appear  before  said  Goart  of  Industrial  Bela- 
tioDB  throngh  and  by  its  proper  officers,  attor- 
neys or  other  representatives.  The  right  of 
such  eorporationa,  and  of  toA  unincorporated 
unions  or  assodationa  of  workers,  to  bargain 
conectirely  for  their  members  is  hereby  rec- 
ognized: Provided,  that  the  faidiTidaal  mem- 
bers of  such  unincorporated  unions  or  aaso- 
ciations,  who  shall  desire  to  avail  themselves  of 
such  right  of  collective  bargaining,  shall  ap- 
point in  writing  some  officer  or  officers  of  such 
union  or  association,  or  some  other  person  or 
persona  at  their  agents  or  trustees  with  au- 
thority to  enter  Into  such  collective  bargains 
and  to  repreactnt  each  and  erery  *of  aaid  Indi- 
viduals in  ell  matters  relatliv  thereto.  Sudi 
written  appointment  of  agents  or  trustees  shall 
be  made  a  permanent  record  of  such  onion  or 
association.  All -such  collective  bargains,  con- 
tracts, or  agreements  shall  be  subject  to  the 
provisions  of  section  nine  of  this  act. 

Sec.  16.  It  shall  be  unlawful  for  any  per- 
son, firm  or  eorporatloD  to  discharge  any  em- 
plt^ee  or  to  dlserlminata  la  any  way  against 
any  employee  because  of  fact  that  any 
such  employee  may  testify  as  a  witness  before 
the  Court  of  Industrial  Relations,  or  shall  sign 
any  complaint  or  shall  be  In  any  ^ay  instru- 
mental in  bringing  to  the  attention  of  tiie  Court 
of  Industrial  Relations  any  matter  of  contro- 
versy between  employers  and  employees  as  pro- 
vided herein.  It  shall  also  be  unlawful  for 
any  two  or  more  persons,  by  conapirihk  or 
confederating  together,  to  injure  in  any  man- 
ner any  other  person  or  persons,  or  any  cor- 
poration, in  his,  their,  or  its  business,  labor, 
enterprise,  or  peace  and  security,  by  boycott, 
by  discrimination,  by  picketing,  by  advertising, 
by  propaganda,  or  other  means,  because  of 
any  action  taken  by  any  such  person  or  persons, 
or  any  corporation,  under  any  order  of  said 
court,  or  because  of  any  action  or  proceeding  in- 
stituted In  said  court,  or  because  any  such  per- 
son or  persons,  or  corporation,  shiUl.  have  in- 
voked the  jurisdiction  of  said  court  In  any  mat- 
ter provided  for  herein. 

See.  16.  It  shall  be  unlawful  for  any  person, 
firm,  or  corporation  engaged  in  the  operation 
of  any  snch  industry,  employment,  utility,  or 
common  carrier  willfully  to  limit  or  cease  op- 
erations for  the  purpose  of  limiting  production 
or  transportation  or  to  affect  prices,  for  the 
purpose  of  avoiding  any  of  the  provisions  of 
this  act;  but  any  person,  firm  or  corporation 
BO  engaged  may  apply  to  said  Court  of  Indus- 
trial Relations  for  aothori^  to  limit  or  cease 
operations,  stating  the  reasons  therefor,  and 
said  Court  of  Industrial  Relations  shall  hear 
said  application  promptiy,  and  If  said  applica- 
tion shall  be  found  to  be  in  good  faith  and  meri- 
torious, authority  to  limit  or  cease  operations 
shall  be  granted  by  order  of  said  court.  lu  all 
such  industries,  employments,  utilities  or  com- 
mon carriers  in  which  operation  may  be  ordi- 
narily affected  by  changes  in  season,  market 
conditions,  or  other  reasons  or  causes  inherent 
In  the  nature  of  the  business,  aaid  Court  of  In- 
dustrial Relations  may,  upon  application  and 
after  notice  to  all  interested  parties,  and  in- 
vestigation, as  herein  provided,  make  orders 
fixing  rules,  regulations  and  practices  to  gov- 
ern the  operation  of  such  industries,  employ- 


ments, utilities  or  common  earrlera  for  the  pur- 
pose of  securing  the  best  sarvice  to  the  pub- 
lic conaiBtent  with  the  rights  of  employers  and 
employees  engaged  In  the  operation  of  such  in- 
dustries, emplf^ments,  vtllities  or  common 
carriers. 

Sec.  17.  It  shall  be  unlawful  lor  any  peraon. 
firm  or  corporation,  or  for  any  associatioii  of 
persons,  to  do  or  perform  any  act  forbidden,  or 
to  tail  or  refuse  to  perform  any  act  or  doty 
enjoined  by  the  provisions  of  this  act.  or  to 
conspire  or  confederate  with  others  to  do  or 
perform  any  act  forbidden,  dr  to  fail  or  refuse 
to  perform  any  act  or  doty  enjoined  by  the 
provisions  of  this  act,  or  to  induce  or  intimi- 
date any  person,  firm  or  corporation  engaged 
in  any  of  said  industries,  employments,  atilities 
or  common  carriers  to  do  any  act  forbidden,  or 
to  fall  or  refuse  to  perform  any  act  or  duty 
enjoined  hj  the  provisions  of  this  act,  for  the 
purpose  or  with  the  intent  to  hinder,  delay, 
limit,  or  suspend  the  operation  of  any  of  the 
industries,  employments,  utilities  or  common 
carriers  herein  specified  or  indicated,  or  to  de- 
lay, limit,  or  suspend  the  production  or  trans- 
portation of  the  products  of  such  indostriea.  nr 
employments,  or  the  service  of  aoch  atilities 
or  common  carriers:  Provided,  that  nothing  In 
thia  act  shall  be  construed  aa  restrictans  the 
right  of  any  individual  employee  engaged  in  the 
operation  of  any  sodi  industry,  employment, 
public  utility,  or  common  carrier  to  quit  his 
employment  at  any  time,  but  it  shell  be  unlaw- 
ful for  any  such  individual  employee  or  other 
person  to  conspire  with  other  persons  to  qmt 
their  employment  or  to  induce  other  persons  to 
quit  their  employment  for  the  purpose  ct  hin- 
dering, ddaying,  interfering  w^i,  or  sospend- 
ing  the  operation  of  any  of  the  indnstries,  em- 
ployments, ptditic  utilities,  or  common  carriers 
goTemed  by  the  provldws  of  tiiis  act,  or  for 
any  person  to  engage  la  what  is  known  as 
*picketing,*  or  to  intimidate  by  threats,  abuse, 
or  In  any  other  manner,  any  person  or  persons 
with  intent  to  Induce  audi  person  or  persons 
'to  quit  such  emt^oyment,  or  for  the  purpose  of 
deterring  or  preventing  any  other  person  or 
persons  from  accepting  employment  or  from 
remaining  in  the  employ  of  any  of  the  indns- 
tries, employments,  puWc  ntilities,  or  common 
caniers  governed  by  the  provisions  of  this  act. 

Sec  18.  Any  person  willfully  riolating  tb« 
provisions  of  this  act,  or  any  ToUd  order  of 
said  Court  of  Industrial  Relations,  shall  be 
deemed  guilty  of  a  misdemeanor,  and  upon  con- 
viction thereof  in  any  court  of  competent  jn- 
risdiction  of  this  state  shall  be  punished  by  a 
fine  of  not  to  exceed  $1,000,  or  by  impriaon* 
ment  in  the  county  Jail  for  a  period  of  not  to 
exceed  one  year,  or  by  both  such  fine  and  im- 
prisonment. 

Sec.  19.  Any  officer  of  any  corporation  en- 
gaged in  any  of  the  industries,  employments, 
utilities  or  common  carriers  herein  named  mai 
specified,  or  any  officer  of  any  labor  union  or 
association  of  persims  engi^ed  as  workers  in 
any  sndi  industry,  employment,  utility  or  com- 
mon carrier,  or  any  employer  of  labor,  coming 
within  the  provisions  of  this  act,  who  shall  will- 
tully  use  ^e  power,  authority  or  influence  in- 
ddent  to  his  official  position,  or  to  his  position 
as  an  employer  of  otiiers,  and  by  aoch  means 
shall  intentionally  influence,  impel,  or  com- 
pel any  other  person  to  violate  any  itf  the 
proriaions  of  this  act»  or  any  ntid  order  of 
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■aid  Oonrt  of  InAnatrial  Rdatlona,  shall  be 
deemed  gaittj  ot  a  felony  and  opon  conrictlon 
thereof  hi  any  court  of  competent  jarisdictioD 
shall  be  panished  by  a  fine  not  to  exceed  (5,000, 
or  by  Imprisonment  in  the  state  pentitentiary  at 
hard  labor  for  a  term  not  to  exceed  two  years, 
or  by  both  soch  fine  and  imprisocmeiit. 

Sec.  20.  In  case  of  the  suspension,  limitation 
or  cesaatim  of  the  operation  of  any  of  the 
taidaatriea,  cmpli^eBts,  public  utilities  or 
commoii  carriers  affected  by  this  act|  contrary 
to  the  prorisions  hereof,  or  to  the  orders  of 
said  court  made  hereunder,  if  it  shall  appear  to 
said  court  that  such  suspension,  limitation,  or 
cessation  shall  seriously  affect  the  public  wel- 
fare by  endangering  the  public  peace,  or  threat* 
entnf  the  public  health,  then  said  court  is  here- 
by anthorfxed,  empowered  and  directed  to  take 
proper  proceedings  In  any  eoart  ot  competent 
jurisdiction  <rf  this  state  to  take  over,  control, 
direct  and  operate  said  industry,  employment, 
public  utility  or  common  carrier  during  such 
emergency:  Provided,  that  a  fair  return  and 
compensation  shall  be  paid  to  the  owners  of 
ancb  industry,  employment,  public  utility  or 
common  carrier,  and  also  a  fair  wage  to  the 
workers  engaged  ther^  during  the  time  <tf 
anch  operatlcm  nnder  the  proridons  this 
seetioD. 

Sec.  21.  When  any  controversy  shall  arise 
between  employer  and  employee  as  to  wages, 
hours  of  employment,  or  wortdng  or  living  con- 
ditions, in  any  industry  not  hereinbefore  speci- 
fied, tiie  psrtlaB  to  such  controversy  may,  by 
natnal  agreement,  and  with  the  consent  of  the 
court,  refer  the  aame  to  the  Court  of  Induetrial 
Relations  for  Ita  findings  and  orders.  Such 
agreement  of  reference  shall  be  in  writing, 
signed  by  the  parties  tiiereto;  whereupon  said 
court  shall  proceed  to  investigate,  hear,  and 
determine  said  controversy  as  in  other  cases, 
and  in  such  case  the  findings  and  orders  of  the 
Court  of  Industrial  Relations  as  to  said  con- 
troversy shall  have  the  aame  force  and  effect 
aa  though  made  In  any  esssntial  industry  as 
herein  provided. 

Sec.  22.  Whenever  deemed  necessary  by  the 
Court  of  Industrial  Belations,  the  court  may 
appoint  such  person,  or  persons,  having  a  tech- 
ninl  knowledge  of  bookkeeping,  engineering,  or 
other  technical  subjecta  involved  in  any  inquiry 
in  which  the  court  fa  engaged,  as  a  commission- 
er for  the  purpose  of  taking  evidence  with  re- 
lation to  such  subject.  Sadi  commissioner 
-when  appointed  shall  take  an  oath  to  well  and 
faithfully  perform  the  dutiea  imposed  upon 
him,  and  shall  thereafter  have  the  same  power 
to  administer  oaths,  compel  the  production  of 
evidence,  and  the  attendance  of  witnesses  as 
the  said  court  would  have  if  sitting  in  the  aame 
matter.  Said  commissioner  shall  receive  such 
compensation  as  may  be  provided  by  law  or  by 
the  order  ot  said  court*  to  be  approved  by  the 
Oovemor. 

Sec.  28.  Any  order  made  by  said  Court  of 
IndnstHal  Belations  as  to  a  mfaiSmnm  wage  or 
a  standard  of  wages  shall  be  deemed  prima 
facie  reasonable  and  just,  and  if  said  minimum 
wage  or  standard  of  wages  shall  be  in  excess 
of  the  wages  theretofore  paid  in  the  Industry, 
employment,  utility  or  common  carrier,  then 
and  in  that  event  the  workers  affected  thereby 
shall  be  entitled  to  receive  said  minimum  wage 
or  standard  ot  wages  from  the  date  of  the  serv- 
ice of  aammons  or  publication  of  notice  inati- 
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tnting  said  investigation,  and  shsll  have  the 
right  individually,  or  in  ease  of  incorporated 
unions  or  associations,  or  nnincorporated  un- 
ions or  asaocistions  entitied  thereto,  collective- 
ly, to  recover  In  any  court  of  competent  juris- 
diction the  difference  between  the  wages  ac- 
tually paid  and  said  minbnum  wage  or  atandard 
of  wages  so  found  and  determined  by  said  court 
in  such  order.  It  shall  be  the  duty  of  all  em- 
ployers affected  by  the  prorisions  of  this  act, 
during  the  pendency  of  any  investigation 
brought  under  this  act,  or  any  litigation  result- 
ing therefrom,  to  keep  an  accurate  account  of 
all  wages  paid  to  all  workers  interested  in  said 
investigation  or  proceeding:  Provided,  that  in 
case  said  order  shall  fix  a  wage  or  standard 
of  wages  which  la  lower  than  the  wages  there- 
tofore paid  in  the  industry,  employment,  utility 
or  common  carrier  affected,  then  and  in  that 
event  the  employers  shall  have  the  same  right 
to  recover  in  the  same  manner  as  provided  la 
this  section  with  reference  to  the  workers. 

Sec.  24.  With  the  consent  of  the  Oovemor, 
the  judges  of  said  Court  of  Industrial  Bela- 
tions are  hereby  authorized  aiid  empowered 
to  make,  or  cause  to  he  made,  within  thia  state 
or  dsewhere,  such  investigations  and  Inquiries 
as*  to  industrial  conditions  and  rehntiona  as 
may  be  profitable  or  necessary  for  the  purpose 
of  familiarising  themselves  with  industrial 
problems  such  as  may  arise  under  the  provi- 
sions of  this  act.  All  the  expenses  incurred 
in  the  iwrformance  of  th^r  official  duties  by 
the  individual  members  of  said  court  and 
the  employees  and  officers  of  said  court,  shall 
be  paid  by  the  state  out  of  funds  appn^'iated 
therefor  by  the  Legislature,  but  aU  warrants 
covering  such  expenses  ahall  be  approved  by 
the  Governor  of  said  state. 

See.  25.  The  rights  and  remedies  ^ven  and 
provided  by  this  act  shall  be  construed  to  be 
cumulative  of  aU  other  laws  in  force  in  said 
state  relating  to  the  same  matters,  and  this 
act  Shan  not  be  interpreted  as  a  repeal  ot  any 
other  act  now  existing  in  said  state  with  ref- 
erence to  the  same  matters  referred  to  in  this 
act,  except  where  the  same  may  be  inconsist- 
ent with  the  provisions  of  this  act. 

Sec.  26.  The  provisions  of  thia  act  and  all 
grants  of  power,  authority  and  jurisdiction 
herein  made  to  said  Court  of  Industrial  Rela- 
tions shall  be  liberally  construed  and  all  inci- 
dental powers  necessary  to  carry  into  effect  tlie 
provisions  ot  this  act  are  hereby  expressly 
granted  to  and  conferred  upon  said  Court 
Industrial  Belations. 

Sec  27.  Annually  and  on  or  before  January 
first  of  each  year,  said  Court  of  Industrial  Re- 
lations sbsU  formulate  and  make  a  report  of 
all  its  acta  and  proceeiUngs,  including  a  finan- 
cial statement  of  expenses,  and  shaJl  submit 
tbe  same  to  the  Governor  of  this  state  for  his 
information.  All  expenses  Incident  to  the  con- 
duct of  tiie  business  of  said  Court  of  Industrial 
Relations  shall  be  paid  by  tbe  said  court  on 
warrants  signed  by  its  presiding  judge  and^ 
clerk,  and  countersigned  by  the  Governor  and 
shall  be  paid  out  of  funds  appropriated  tbere- 
for  by  the  Legislature.  The  said  Court  of  In- 
dustrial Relations  shall,  on  or  before  the  con- 
vening of  the  Legislature,  make  a  detailed  es- 
timate ot  the  probable  expenses  of  conducting 
its  business  and  proceedings  for  the  ensuing 
two  years,  snd  attach  thereto  a  coi^  of  the 
reports  famished  the  Governor,  aU  of  whtA 
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■ball  be  rabmitted  to  the  GoTefiior  of  this  Btate 
and  by  him  submitted  to  the  Legislature. 

Sec.  28.  It  any  section  or  provision  of  this 
act  shall  be  found  invalid  by  any  court,  it  shall 
be  cMiclQaiTely  prenimed  that  this  act  would 
bave  been  passed  by  the  LegiBlatnre .  without 
each  invalid  section  or  provision,  and  the  act 
as  a  whole  shall  not  be  declared  Invalid  by  rea- 
son of  the  fact^that  one  or  more  sections  or 
provisiona  may  be  found  to  be  invalid  by  any 
court. 

Sec  29.  All  acts  and  parts  of  acts  In  con- 
flict herewith  are  hereby  repealed. 

Sea  80.  This  act  aball  take  ettect  and  b«  In 
force  from  and  after  its  publication  in  tSu  of* 
ficial  itate  paper. 
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PENLANO  V.  BARRETT  CO.  (No.  23065.) 
(Supreme  Gonrt  of  Kanaas.  June  11,  1^.) 

(Bptlabvt  bv  the  Court.) 

1.  Priaclpal  and  agent  «=3l89(  I)  — Petition 
Mi  aufflclMtiy  to  alltfl*  •xaeitloi  of  «on- 
traet  wltli  principal. 

Hie  petition  allexed  facts  suflBcient  to  show 
that  a  contract  had  been  entered  into  between 
the  plaintiff  and  the  defendant. 

2.  Principal  and  agent  <^I93  — Evideaos  to 
show  execution  of  contract  wttb  prinol|ial  held 
sufflcient  to  go  to  Jury. 

There  was  snffideut  evidence  tending  to 
show  that  a  contract  bad  been  entered  into  be- 
tween the  ptaintilf  and  the  defendant  to  war- 
rant the  court  in  overrulhig  the  demurrer  to  the 
plaintiff's  evidence. 

3.  Princlpd  and  agent  «=9l24(2)— Agency  to 
enter  into  contract  binding  defendant  to  lay 
roof  OB  eeliooihouse  held  for  Jary* 

There  was  evidence  suffident  to  warrant 
tiie  court  in  aubmitting  to  tbe  jury  the  ques- 
tion of  the  agMcy  of  third  parties  to  enter  into 
a  contract  Unding  the  defendant. 

4.  Principal  and  agent  «=>ig3— Exeoutloa  of 
contract  with  principal  held  for  Jury. 

There  was  eufficient  evidence  to  warrant  the 
court  in  directing  the  jury  to  find  whether  or 
not  there  was  a  contract  between  the  plaintiff 
and  the  defendant 

Appeal  from  District  Oourt,  Osborne 
(Joxinty. 

Acticm  by  W.  N.  Penland  against  ttie  Bar- 
rett Company.  Judgment  for  plalntifT,  and 
defendant  appeals.  Affirmed. 

John  N.  Davis,  of  Kanaas  City,  Mo.,  and 
J.  K.  Mitchell,  of  Osborne,  for  appellant. 

Edgar  0.  Bennett,  of  Washiogton,  Ean., 
and  J.  L.  Travera,  ct  Osborne,  for  appellee. 

MARSHALL,  J.  Tile  plaintiff  recovered 
Judgment  for  damages  on  account  of  a  de- 
fectlve  roof  laid  by  the  defendant,  a  corpo- 
ration, on  a  school  building  being  erected  by 


tbe  plaintiff  for  a  school  district  In  OsbORiA 
county.  The  defendant  appeals. 

[1]  !•  The  defraidant  complatna  of  an  or- 
der overruling  a  demurrer  to  the  plafntlfTs 
petition,  which  alleged  In  substance  that  tbe 
defendant  contracted  with  the  plaintiff  to 
put  a  Barrett  speclQcatlon  roof  on  a  school 
building  at  Natoma,  being  erected  by  tlie 
plaintiff,  and  alleged  that  the  offer  of  tbe  de- 
fendant to  construct  tbe  roof  was  contained 
in  a  letter,  and  that  the  offer  was  accepted 
by  the  plaintiff.   The  letter  was  as  follows: 

"W.  N.  Penland,  Osborne,  Eansas— Dear 
The  Barrett.  Company  have  requested  as  to 
submit  a  figure  on  applying  a  Barrett  specifica- 
tion roof  on  school  building  yon  have  under  con- 
tract at  Natoma,  Kansas. 

"We  propose  to  furnish  the  spedfication  ma- 
terial, pay  all  freights  and  other  expense,  and 
apply  a  twenty-year  roof  over  boards  for  tbe 
sum  of  nine  dollars  (f9.00)  per  square.  Tbis 
would  leave  you  to  fumlBb  gravel  or  Joplin 
chatts.    Either  would  fulfill  specifications. 

"Suppose  you  will  be  using  more  or  less  chatta 
for  cement  floors,  etc.  You  would  reqolre  for 
the  roof  about  300  lbs.  to  the  square. 

**We  would  be  pleased  to  hear  from  yon. 
"Resp.,     A.  J.  Shirk  Roofing  Co., 

•■Geo.  F.  Moeller,  Prast." 

The  defendant  argues  tbat  ttie  petition  al- 
leged that  the  contract  was  made  with  ttw 
defendant,  bnt  that  In  contradiction  thereto 
the  letter  showed  that  tbe  contract  was  made 
with  A.  J.  Shirk  Roofing  Oompany.  An  ex- 
amination of  the  letter  reveals  tbat  it  states 
that  the  proposition  contained  therein  was 
submitted  at  the  request  of  the  defendant. 
There  was  no  allegation  in  the  petition  tliat 
the  Shirk  Roofing  Company  was  the  agent  of 
tbe  defendant,  but  a  reasonable  Interpreta- 
tion of  the  letter  is  tliat  the  Shirk  Roofing 
Company  was  acting  for  the  defendant  when 
the  offer  contained  In  the  letter  was  made. 
If  tbe  letter  and  the  allegations  of  the  peti- 
tion are  construed  together,  as  they  should 
be,  it  will  be  seen  that  they  are  not  contra- 
dictory to,  but  are  harmonloua  with,  eadi 
other.  It  must  be  held  that  the  petiUoa  al- 
leged a  contract  with  the  defendant,  and 
stated  a  cause  of  action. 

[2]  2.  At  the  close  of  the  phiintUTs  evi- 
dence the  defendant's  demurrer  thereto  was 
overruled.  To  support  this  demurrer  the  de- 
fendant argues  that  there  was  no  evidence  to 
show  tbat  the  defendant  had  contracted  with 
the  plaintiff  to  put  on  a  roof  on  the  sdiool 
building.  The  evidence  of  the  plaintiff  ta>d- 
ed  to  prove  that  the  preposition  contained 
In  tbe  letter,  which  has  been  set  oat,  was 
accepted  by  him ;  that  when  the  roof  was 
first  laid  the  defendant  bad  a  representative 
present  who  directed  the  work;  that  the 
roof  proved  defective  and  caused  the  damage 
for  the  recovery  of  which  the  i^aintiff  com- 
menced  this  action ;  that  the  defendant  put 
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a.  new  roof  on  tbe  building ;  that  when  Use 
first  roof  was  completed  the  A.  J.  Shirk 
Roofing  Company  reported  to  the  defendant 
the  amount  of  material  that  had  been  receiv- 
ed from  it  for  the  purpose  of  laying  the  roof, 
the  amount  that  had  been  used,  and.  the 
amount  that  was  returned;  that  after  the 
first  roof  tiad  been  laid,  and  It  had  been  dis- 
covered that  it  was  defective,  correspond- 
ence took  place  between  the  plaintiff  and  the 
defendant,  which  resulted  In  a  new  roof  be- 
ing put  on  by  the  defendant ;  that  when  the 
first  roof  was  completed  the  defendant  gave 
a  surety  bond  to  the  school  district,  guar- 
anteeing tbe  roof  toj  a  period  of  20  years; 


uid  that  In  the  bond  the  defendant  agreed  KANSAS  HARDWARE  CO.  v.  FREEMAN.* 


that  it  would  at  Its  own  expense  make  any 
repairs  which  might  become  necessary  to 
maintain  the  roof  for  that  period.  The  evi- 
dence was  suffldent  to  compel  the  court  to 
submit  to  the  Jury  all  matters  that  were  in 
issue,  and  tbe  demurrer  to  tbe  evidence  was 
properly  overruled. 

[)]  8.  The  defendant  ctmtmds  that  tbe 
court  erroneously  Instmeted  the  Jury  con- 
cerning the  agency  of  tbe  A.  7.  Shirk  Boot- 
ing Company.  Those  Instrnctlons  were  as 
follows: 

"An  agent  who  acts  iritboat  autbority  from 
his  principal  does  not  bind  the  principal,  unless 
the  pria^al  after  fun  knowledge  of  what  the 
agent  did  accepts  or  approves  the  acts  of  the 
agent,  or  accepts  the  benefit  of  the  unauthor- 
ised act,  and  in  this  ease,  if  yoa  find. by  the 
greater  weight  of  all  the  evidence  that  the  de- 
fendant accepted  the  acts  or  things  done,  if 
any,  by  A.  J.  Shirk  &  Co.,  or  accepted  and  re- 
ceived tbe  fmits  of  the  acts  of  the  said'  A.  J. 
Shirk  &  Co.  in  its  (defendant's)  behaif,  If  any, 
then  tbe  defendant  would  be  bonnd  by  the  acts 
or  doings  of  A.  J.  ^rk  &  Co..  the  same  as  if 
It  had  authorized  A.  J.  Shirk  A  Co.  to  act  as 
its  agent  or  representative  before  A.  J.  Shirk 
&  Co.  acted  in  behalf  of  defendant.  If  it  did 
BO  act. 

"Unless  you  God  by  tbe  greater  weight  of  all 
the  evidence  in  this  case  that  A.  X  Shirk  &  Co. 
were  antborized  by  defendant  to  sell  and  pnt 
in  place  tbe  Barrett  specification  roof  on  the 
acbool  building  at  Natoma,  Kaii.,  or  fbat  the 
defendant  accepted  or  ratified  the  acts,  if  any, 
of  A.  J.  Shirk  &  Co.  in  its  behalf  yonr  verdict 
should  be  for  tbe  defendant,  notwithstanding 
you  Bfaoald  also  find  said  roof  vras  negligently 
eonstrncted  and  tbe  material  famished  was  de- 
fective.- 

The  evidence  baa  been  summarized  and 
need  not  here  be  repeated.  It  Is  sufficient  to 
say  that  the  evidence  warranted  the  Instruc- 
tions that  were  given  concerning  agency. 

[4]  4.  The  defendant  says  that — 

"The  trial  court  erred  In  its  instrsetlons  In 
submitting  to  the  jury  the  qaestlon  as  to  wheth- 
er there  was  a  contract  between  plaintiff  and 
defendant,  when  the  only  evidence  they  have 
Is  in  the  shape  of  a  letter  passing  between  tbe 
parties." 


The  difficulty  with  tbe  defendant's  state- 
ment Is  that  the  evidence,  which  has  been 
outlined,  other  than  tbe  letter,  tended  to 
show  that  there  was  a  contract  between  the 
plaintiff  and  the  defendant  That  evidence 
showed  vailoua  acts,  and  was  contained  in 
the  bond  and  in  other  letters.  It  was  prop- 
er for  the  court  to  submit  to  tbe  jury  the 
evidence,  for  the  purpose  of  determining 
whether  or  not  a  contract  had  been  made. 

The  Judgment  Is  affirmed. 

AU  tbe  Justices  concurring. 


(109  Kan.  363) 


(NS.  23036.) 

(Snprems  Gonrt  of  Kansas.  Jane  11,  1021.) 

fSyttabua  bp  the  OouHJ 
f.  Damages  €=>i8— Injury  to  piano  from  over- 
heating furnace  In  attempting  to  make  It  ful- 
fill gsaraaty  held  to  result  proximately  from 
breaoh  of  ooatract. 
The  proceedings  fn  an  action  for  breach  of 
a  oontract  to  install  a  heating  plant  of  guar- 
anteed capacity  examined,  and  Md,  injury  to 
a  player  piano,  occasioned  by  overheating  the 
furnace  in  an  unsuccessful  effort  to  make  it  ful- 
fill the  guaranty,  resulted  proximately  from 
breach  of  the  contract.  • 

2.  Damages  «ss>62(4)  —  Rsle  as  t«  MliriMlzlsg 
damages  held  sot  to  prsdsds  recovery  fsr 
fallare  to  furslsh  heating  plast  of  guaras- 
tsed  capacity. 

Under  circumstances  disclosed  by  the  evi- 
dence, the  rule  relating  to  minimizing  damages 
did  not  preclude  recovery. 

3.  Conlrsets  ^198(1) —Contractor  held  sot 
HaMs  for  settUng  of  tasnso  dso  to  iBstallatiss 
of  heatlRB  plant  sold. 

Tbe  contract  required  the  contractor  to  in- 
stall  tbe  beating  plant,  but  did  not  require  him 
to  replace  a  portion  of  a  foundation  wait  which 
it  was  necessary  to  remove  in  order  to  install 
tbe  plant,  and  tbe  work  was  not  negligently 
done.  Held,  the  contractor  was  not  liable  in 
damages  for  settling  of  the  house  caused  by 
removal  of  the  wall. 

Appeal   from    District   Court,  Mitchell 

County. 

Action  by  the  Kansas  Hardware  Company 
against  Mrs.  Mary  Freeman,  with  counter- 
claim by  defendant.  From  the  judgment 
plaintiff  appeals;  and  from  a  disallowance  of 
certain  Items  of  tbe  counterclaim,  defendant 
appeals.  AfSruied. 

Kagey  ft  Smith  and  B.  Lb  Hamilton,  all  of 
Belolt,  tor  sibilant. 
R.  U.  Anderson,  of  Belolt,  for  appellee. 

BURCH,  J.  The  action  was  one  to  recover 
the  balance  due  on  a  contract  for  installation 
of  a  heating  plant  In  tbe  defendant's  house. 
The  defendant  connterclaimed  damages,  and 
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Jndgmoit  was  raidered  In  her  favor.  T&e 
plaiutlfl  ai^)eala.  The  defendant  also  appeals 
from  disallowance  of  certain  ItemK  of  ber 

connterclalm. 

[1 . 2}  The  contract  contained  a  gnaranty 
that  the  heating  plant  would  meet  certain  re- 
quirements. In  an  unsuccessful  effort  to  dem- 
onstrate efficiency  of  the  plant,  the  plaintiff 
caused  the  furnace  to  be  heated  Intensely. 
In  an  unsuccessful  effort  to  make  the  plant 
warm  the  house,  the  def&ndant  also  caused  the 
furnace  to  be  heated  Intensely.  It  was  then 
discovered  that  a.  player  piano,  standing  In  a 
room  above  the  furnace  room  and  at  a  place 
directly  over  the  furnace,  had  been  injured  by 
the  overheating.  The  defendant  was  allowed 
damages  for  Injury  to  the  instrument,  and  It 
is  said  the  damafces  were  too  remote.  The 
court  is  of  the  opinion  the  damages  resulted 
proximately  from  breach  of  the  contract.  It 
Is  said,  further,  the  defendant  might  bave  pre- 
vented Injury  to  the  piano  by  removing  it  to 
another  place.  The  defendant  was  not 
obliged  to  anticipate  that  tbe  furnace  could 
not  be  made  to  fulfill  the  purpose  for  which 
It  was  installed  without  Injury  to  the  instru- 
ment. Am  soon  as  the  Injury  suffered  was 
discovered,  further  damage  was  prevented  by 
onploying  a  man  to  overhaul  the  plant.' 

[3]  The  contract  provided  that  the  plaiu- 
^ff  would  do  certain  excavating  in  the  fur- 
nace room,  and  woUld  furnish  the  labor  and 
material  necessary  to  install  the  plant.  In 
order  to  Install  the  plant,  it  was  necessary  to 
remove  several  feet  of  basement  wall,  which 
furnished  Support  for  the  building  to  be  heat- 
ed. The  plaintiff  removed  the  wall,  but  did 
not  restore  IL  Afterwards  the  building  set- 
tled, and  the  defendant  claimed  damages  for 
injury  to  the  building.  The  contract  did 
not  require  the  plaintiff  to  restore  the  walL 
It  is  not  claimed  the  plaintiff  was  guilty  of 
any  negligence,  and,  if  the  defendant  desired 
the  wall  replaced,  she  should  hAve  rebuOt  it 
at  ber  own  expense. 

The  court  properly  disallowed  an  Item  of 
the  counterclaim  relating  to  extra  coal  used 
in  trying  to  make  the  plant  heat  the  house, 
because  definite  evidence  was  not  produced 
from  which  the  quantity  of  extra  coal  could 
be  computed. 

The  Judgment  of  the  district  court  la  af- 
firmed. 

All  the  Justices  concurring. 


{22  ArU.  461) 

PASS  V.  STEPHENS.   (No.  1902.) 

(Supreme  Court  of  Arixona.    Jnne  16,  1921.) 

I.  Wills  «=s>88(l)— Deed  aid  will  distinssished. 

Deeds  once  executed  are  irrevocable  un- 
less Bucb  power  la  reserved  in  the  instrument, 
while  wills  are  always  revocable  so  long  as  the 
testator  lives  and  retains  testamentary  capacity. 


and  deeds  take  effect  by  delivery  and  are  opera- 
tive and  binding  during  Uie  life  of  tbe  grantor, 
while  willa  have  no  effect  until  the  testator's 
death. 

2.  Deeds  «=»93— Wills  <8=>470— I  steatloa  go*- 
enis  Ir  eonstruiaa  deeds  and  will*. 

It  is  the  fundamental  rule  in  the  constrne- 
tion  of  both  wills  and  deeds  to  give  effect  to 
the  intention  of  tbe  party  executing  the  in- 
strument, and  this  is  to  be  arrived  at  by  tbe 
language  as  found  by  the  entire  writing. 

3.  Deeds  «=s>90— Wills  «»450— Meaalag  shoold 
be  Qiven  to  every  word. 

Every  clause,  and  even  every  word,  id  a 
deed  or  will,  should,  when  possible,  have  as- 
signed to  it  some  meaning. 

4.  Evidence  «8=»448— Wills  «=»488— Collateral 
evldensf  admissible  oaly  whea  tlia  tenas  »f 
the  writlflQ  are  aot  dear. 

It  is  only  when  the  terms  of  a  deed  or  will 
are  not  dear  that  collateral  evidence  may  be 
received  to  ascertain  its  Intent;  otherwise  tbe 
intention  must  be  gathered  from  the  instru- 
ment itself. 

5.  Wills  «ss>88(l}^tad  ■■tnrtad  » tMtaata- 
tary  disposltloa  Invalid. 

Where  a  testatrix  In  making  testamentary 

disposition  adopted  the  form  of  a  deed  for  the 
purpose  of  evading  the  statute  of  wills,  the 
instrument  will  be  void  because  not  executed  as 
a  will;  but,  if  the  grantor  intended  a  pres- 
ent disposition  of  property,  the  instromeiit  is 
valid. 

6.  Will*  «»88(l)— IB  MaralalM  whetkar  la- 
strumeat  Is  deed  «r  wHI,  Its  form  *lNaM  kavt 

weight. 

In  determining  whether  an  instrument  was 
a  deed  or  wUl^  Its  form  as  a  deed  aboold  har* 

weighL 

7.  Will*  iRStrsMit  kaM  dead  aad 
aet  tettansataiir  dispoalttoa. 

An  instrument  whereby  the  grantor  mad* 
a  present  disposition  of  her  property  in  tmaC 
Aeld  a  deed  and  not  a  will,  though  tbe  trustee 
was  required  to  maintain  th«  grantor  and  t» 
pay  her  debt*  and  tha  axpenaea  of  her  laat  flt- 
neas,  etc. 

8.  Deeds  «=»2I— Wills  «»88(2)— Na  livery  ef 
selsla  required;  failMr*  to  take  posaa**!** 
does  Bol  alfeet  validity. 

There  1*  no  livery  of  seMn  in  Arlaona,  and 
the  fact  that  the  grantee  failed  to  take  posses- 
sion doe*  not  diange  the  instrument  from  a 
deed  into  a  will. 

9.  Trusts  <&»I3— Deed  to  traste*  sapported  ky 

oonsideratfoB. 
Where  a  deed  to  a  trustee  provided  for 
the  maintenance  of  the  grantor  during  life, 
etc.,  such  consideration  is  adequate  where  the 
bstrument  waa  attacked  only  by  the  adminis- 
tratrix. 

10.  Trusts  «=3l3— CoaDdeaos  plaead  la  tn» 

tee  sufficient  ooasideratloa. 
Where  the  grantor  conveyed  property  ia 
trust,  providing  that  the  grantee  should  maia- 
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tain  grantor  dnHng  Iter  Hfe  and  at  her  death 

paj  her  debt*  aod  make  gifte  to  epedfied  per- 
iona,  the  confidence  placed  in  the  grantee,  who 
waa  trustee,  and  hia  nndertaklng  to  execute 
the  trust,  waa  a  auffldent  eonaideration. 


11.  Oeedt  «B>S8(|)— No  apaolal  form 
sary  for  delivery. 

No  partiesUr  fonq  or  eeremonj  is  necesiarr 

-  to  eonrtttnte  delirery  of  a  deed;  the  siiDpleit 
form  being  hy  mere  manual  transfer  of  the 
instrument  by  the  grantor  to  the  grantee,  with 
the  intention  of  relinquishing  control  oTsr  it 
and  to  paas  tlUe  to  the  property. 

12.  Da««8  «B2a8(l)— EvHsMt  ImM  aiflolaat 
to  wtabllsh  dallvonr. 

KTtdence  held  sufficient  to  esUblish  deltr- 
•rr  of  a  deed. 

13.  AeknowledgHieat  «s»l5— Notary  Inid  a  M 
facto  offloer  so  that  aofcaowiedBBieBt  was 
valid. 

Though  a  notarr  at  the  time  he  took  an  ac> 
knowledgment,  which  was  after  reappointment, 
bad  not  filed  with  the  derk  of  the  court  the 
oath  and  bond  reqnired  by  CHt.  Code  IMS,  par. 

-  136.  be  must  be  deemed  a  de  facto  officer  and 
the  acknowledgment  TsUd. 

14.  Doeda  «s»68(|i/2)— Mere  oiMtal  weakness 
will  not  Invalidate  deed,  bat  grantor  mast  bo 
Incapable  of  nnderstandliiB  the  lastrament. 

Mere  mental  weakness  in  the  grantor  does 
not  invalidate  a  deed,  and  to  have  that  effect 
the  mental  power  most  be  so  far  deteriorated  or 
destroyed  that  the  grantor  is  incapable  ttf  un- 
derstanding In  a  reasonable  degree  and  know- 
ing the  eonseqaences  of  the  fnstiiunent  be  ex- 
ecates. 

15.  Deeds  «=>68  (3)— Sickness  and  old  age  do 
■ot  amount  to  Incapacity, 

Sickness  and  old  age  do  not,  in  and  of 
thraiaelves.  amount  to  Ineapadtj  to  ssecute  a 
deed. 

16.  Deeds  ^68(l</2)— Pecullarltlas of  fniMor 
do  not  render  deed  Invalid. 

Mere  pecuUailties  or  eccentridtiea  of  the 
grantor  do  not;  of  themselves,  make  a  deed 
fairaUd. 

17.  Deeds  «»2tl(l)— Cvldanoa  Insaflleleot  to 
Mtablish  grantor's  lioapael^. 

In  an  action  where  a  deed  was  attacked  by 
the  grantor's  administratrix,  evidence  held  In- 
aufficient  to  establish  the  grantor's  inc^adty. 

18.  Deeds  «s>68<tl^)— Gnutofa  condition  at 
time  of  axeoatloii  ia  datfaivd  tf  eapael^. 

The  time  of  the  execution  of  a  deed  is  the 
naterial  point  itf  time  to  be  eonridered  on  an 
iDQUiiy  as  to  the  grantor'a  capacity  to  make  it 

19.  Deeds  ^72(1)— To  Invalidate,  andne  In- 
flaenM  must  have  deprived  graator  of  free 
aganoy. 

Undue  influence  which  w£U  justify  the  set- 
ting aside  of  an  executed  deed  mast  have 
been  of  audi  a  nature  aa  to  deprive  the  gran- 
tor of  hia  free  agency  and  render  the  act  more 
the  off  apring  of  the  wHl  of  another  than  of  the 
grantor's  own  will,  but  it  is  not  soffident  that 


the  exeeutlwi  irf  the  deed  was  procured  by  hon- 
est argument  or  pemaaioB  nntainted  with 
fraud. 

20.  Daads  ^2fl(4)-«vldHoa  iHufleloat  te 
show  that  a  deed  was  the  rssalt  of  aadue  hi- 
llnsBoaw 

Bvidence  keld  Insufficient  to  show  thtt  a 

deed  was  the  result  of  undue  Influence. 

21.  Deeds  «=>72(4)  —  Relationship  between 
brother  and  sister  not  fiduciary. 

Where  an  aged  woman  executed  a  deed  to 
her  brother  as  trustee,  the  relations  between 
the  two  cannot  be  deemed  fiduciary,  only  the 
ordinary  relations  between  brother  and  aia- 
ter  appearing;  tor  a  fldndary  relation  ordi- 
narily grows  oat  of  the  relation  of  adminiatra* 
tor  and  heir,  guardian  and  ward,  attorney  and 
client,  priddp^  and  agent. 

An»eal  from  Superior  Court,  Yavapai 
County;  John  J.  Bweeauy,  Judge. 

Action  by  Blosaoni  Pass,  personally  and  as 
special  administratrix  of  the  estate  of  Mai^ 
tina  S.  Kelly,  deceased,  against  John  O. 
Stephens,  pezsonally  and  as  trustee.  From 
a  Judgment  for  deCttidant,  plaintiff  appeals, 
AflBrmed. 

O'SnlUvan  &  Morgan  and  B.  B.  Wssterrelt^ 
all  of  Prescott.  for  appellant. 

Anderson,  Gale  A  MUsson.  of  Prescott,  for 
appdle& 

BAKER,  J.  The  appellant  brought  thia 
suit  In  the  snperior  court  of  Yavapai  coun- 
ty, as  the  spedal  administratrix  of  the  es- 
tate of  Martina  S.  Kelly,  deceased,  and  per- 
sonalty, as  the  adopted  daughter  and  sole 
heir  at  law  of  said  deceased  and  her  prede- 
ceased husband,  William  N.  Kelly,  to  cancel 
and  set  aside  a  deed  executed  by  Martina  S. 
Kelly  on  her  deathbed,  and  to  recover  cer^ 
tain  real  and  personal  property  described  In 
said  instrument. 

One  of  the  Inquiries  mncb  contested  In  tiie 
case  is  whether  the  paper  executed  by  the 
deceased,-  Martina  S.  Kelly,  Is  a  deed  or  an 
attempted  testamentary  disposition  of  prop* 
erty.  The  solution  of  the  question  involves 
the  proper  construction  of  the  instrument. 
The  superior  court  held  it  was  a  deed. 

The  Instrument  executed  by  the  deceased 
had  the  capUon  "Deed."  It  contains  apt 
words  of  convince.  It  porports  to  be 
made  to  tht  appellee,  John  C.  Stephens  as 
trustee  In  oondderatlon  of  910,  and  In  ttae 
further  ccmsldentloo  ctf  certain  trusts  ttawe- 
in  named.   It  ecmtains  this  clause: 

"This  conveyance  being  ttiade  by  the  grantor 
and  accepted  by  the  grantee,  upon  the  follow- 
ing trusts: 

"That  the  grantor  ahaU  be  prodded  and 
cared  for  and  maintained  In  suitable  eondftiim 
during  her  natural  life;  and  the  debta,  costs, 
charges  and  expenses  of  her  last  uckness  and 
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fuBeral  thall  be  paid,  and  an  appropriate  gran- 
ite monameDt  erected  at  her  grave. 

"That  Charles  Lauh^  shail  be  paid  the  snm 
of  three  thousand  dollars  ($3,000.00)  in  full  for 
liiB  past  faithful  services. 

*^hat  the  remainlDg  property  shall  be  divided 
as  follows:  John  G.  Stepbena  to  receive  an 
undivided  one-half  thereof;  Josephine  8.  Potts 
to  raceive  an  undivided  flixtb  thereof;  Bdith 
W.  Baehr  to  receive  an  undivided  sixth  there- 
of,  and  Pearl  W.  ^laon  to  receive  an  undi- 
vided one-aixth  thereof." 

It  contains  two  other  daiues  as  fcdlom: 

"In  order  to  carry  oat  the  terms  of  the  trust 
hereby  imposed,  the  said  grantee  shall  have  full 
and  complete  charge  of  and  authority  over  all 
of  the  proper^  hereby  conveyed,  with  absolute 
power  to  sell  and  dispose  of  or  to  mortgage  the 
same  in  order  to  procure  the  necessary  funds, 
or  to  pay  and  satisfy  existing  lieoa  and  taxes 
against  any  of  the  property  hereby  conveyed, 
and  to  preserve  the  same,  all  anoh  matters  to 
be  determined  by  him  according  to  Us  own 
best  judgment. 

"Within  a  reasonable  time  after  the  death  of 
the  grantor  the  grantee  shall  settle  all  out- 
standing indebtedness  imposed  by  the  above 
trustee  and  shall  sell  and  dispose  of  all  re- 
maining property  and  divide  the  proceeds  of 
sale  among  the  parties  entitled  thereto  in  pro- 
portion to  their  several  toterests  as  herein- 
above stated." 

It  purports  to  have  been  signed  by  tbe  de- 
ceased on  the  4th  day  of  March,  1920.  In 
tbe  a|n>ropriate  place  for  acknowledgm^t 
df  the  paper  la  this: 

"State  of  Arizona,  Gonnty  of  Yavapai— ss: 

This  instrument  waa  aclcnowledged  before 
me  this  4th  day  of  March,  A.  D.  1920.  by  Mar- 
tina S.  Kelly. 
"My  commission  expiree  Feb.  28,  1924. 
"INotarial  Seal.] 

"Ziba  O.  Brown,  Notary  Public" 

[11  In  Sharp  et  al.  v.  HaU,  S9  Ala.  110.  6 
South.  497,  11  Am.  St.  Bep.  28,  the  distinc- 
tion between  wills  and  deeds  is  tersely  stated 
as  f(dtowB: 

"Deeds,  once  execnted,  are  irrevo<!abIe  nn- 
leas  such  power  is  reserved  in  the  instrument. 
Wills  are  always  revocable,  so  long  as  the  tes- 
tator liveSf  and  retains  testamentary  capacity. 
Deeds  take  effect  by  delivery,  and  are  operative 
and  binding  during  the  life  of  tbe  grantor. 
Wills  are  ambulatory  doring  the  life  of  the 
testator,  and  have  no  effect  nntO  his  deatfa." 

See,  alsc^  monographic  note  to  ^nrlingtoa' 
TJnlTerslty  t.  Barrett^  92  Am.  I>e&  SS^-QSH, 

[2-4]  The  fnndamental  rnle  in  tbe  construc- 
tion of  both  wills  and  deeds  is  to  give  effect 
to  tbe  Intentlfm  of  the  party  executing  tbe 
Instrument,  and  this  Is  to  be  arrived  at  by 
the  language  used,  as  found  in  tbe'  entire 
writing.  Bishop.  Cont.  par.  380.  Bvery 
clause,  and  even  every  word,  should,  -when 
possible,  have  assigned  to  it  some  meaning. 
Bishop,  Cont.  par.  384.  It  Is  only  when  the 
terms  of  the  writing  are  not  <dear  that  coU 


lateral  evidence  may  be  received  to  asoeiv 
tain  its  itttrat.  In  re  lionger,  108  Iowa.  S4. 
78  N.  W.  834,  75  Am.  St  Bep.  208.  Otberwlae 
the  intent  will  be  gathered  from  tbe  inatra- 
ment  Itself.  Wilson  v.  Qirter,  132  Iowa,  4J2, 
109  N.  W.  886;  Abbott  v.  Parker,  103  Ark. 
425,  147  S.  W.  70. 

[t-7]  We  think  tbe  law  midoabtedly  latbat 
If  the  deceased  intended  the  instmmait  In 
question  as  a  testamentary  dlsposItiMi,  to 
take  effect  only  upon  her  death,  and  adopted 
the  form  of  a  deed  for  the  purpose  of  evad- 
ing tbe  statute  of  wills,  then  doubtless  it 
would  be  void,  because  not  executed  as  a  will, 
but  if  she,  in  good  faith,  intended  it  as  a 
present  disposition  of  the  property,  it  is  val- 
id. Now  the  Instrument  is  In  form  a  trust 
deed.  While  an  Instrument  in  form  a  deed 
may  nevertheless  be  construed  as  a  will,  tliat 
It  is  In  form  a  deed  should  receive  some 
weight.  It  must  be  assumed  that  the  maker 
had  some  understanding  of  the  nature  of  tbe 
Instrument.  Tbe  Instrument.  In  this  case, 
clearly  shows  on  Its  face  that  the  grantor 
intended  to  convey  to  the  grantee  the  prop- 
erty described,  Impressed  with  a  trust,  the 
terms  of  which  are  plainly  stated  and  set 
out.  It  has  but  one  reading.  It  contains  no 
terms  Indicating  an  Intention  to  postpone  its 
operation  until  after  the  death  of  the  gran- 
tor, nor  are  there  any  reservations  made.  It 
Is  plainly  a  deed.  The  intention  of  the  gran- 
tor to  divest  herself  of  all  title  to  the  prop- 
erty is  apparent  on  the  £ace  of  tbe  Instror 
ment 

But  it  is  Insisted  by  couAsel  for  the  ap- 
pellant that  the  instrument  Is  not  a  deed,  but 
is  testamentary  in  character.  The  contention 
Is  based  upon  the  provision  In  tbe  Instro- 

"Within  a  reasonable  time  after  the  death  of 
the  grantor,  the  grantee  shall  settle  all  out- 
standing Indebtedness  imposed  by  the  al>ovc 
trusts  and  shall  sell  and  dispose  of  all  remaining 
property  and  divide  the  proceeds  of  sale  among 
the  parties  entitled  thereto  in  proportion  to 
their  several  interests  as  hereinabove  stated.** 

It  is  obvious  that  this  danse  has  no  ref- 
erence to  tbe  time  vrbea  tbe  instrument 
should  take  effect  and  become  operative  to 
pass  title,  and  it  affords  no  room  fw  any 
Inference  of  an  intmt  to  evade  tbe  statute 
of  wills.  It  la  but  one  of  the  terms  oC  the 
trust,  one  of  tbe  duties  Imposed  upon  the 
trustee,  tbus  deferred  or  postponed.  Tbe 
same  observation  Is  true  as  to  the  clause  pro- 
viding for  tbe  payment  of  the  grantor's  debts 
and  the  expenses  of  her  last  Illness  and  plac> 
lug  a  monumttit  at  her  grave.  These  are 
only  superadded  duties  of  the  trustee. 

[I]  It  la  ai^ued  that  the  grantee  did  not 
take  pOBseasIiHi  df  the  property  until  after 
the  death  of  the  grantor,  ^nila  did  not  afFect 
the  title.  We  have  no  livery  of  seisin  In  this 
atata,  Sven  tbou^  possession  of  the  prop- 
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erty  was  dependent  upon  the  event  of  the 
denth  of  the  grantor,  the  Instrument  would 
remain  a  deed  and  not  a  will.  Henry  t.  Phil- 
lips, lOS  Tex.  45S,  151  S.  W.  533 ;  Griffls  t. 
Payne,  92  Tex.  293.  47  S.  W.  978. 

[9, 10]  As  to  want  of  consideration,  this  Is 
no  contest  by  creditors.  It  is  an  attack  on  a 
transfer  made  by  a  sister  to  a  brother,  in 
■which  she  transferred  what  she  no  longer 
needed,  providing  by  the  transfer  what .  in 
her  Judgment  she  wished  the  grantee  should 
receive  direct  to  himself  and  what  he  should 
take  In  trust  for  the  use  and  benefit  of  other 
relatives  and  a  certain  faithful  employee. 
The  covenant  in  the  deed  to  care  for  and 
maintain  the  grantor  in  suitable  condition, 
during  her  natural  life  was  a  valuable  con- 
alderatlon  and  not  merely  a  nominal  one.  It 
was  adequate  if  the  grantor  was  satisfied 
with  it,  which  she  appears  to  have  been.  13 
C.  J.  322.  The  confidence  placed  by  the  gran- 
tor In  the  grantee,  and  his  undertaking  to 
execute  tbe  trust,  was  suflBdent  constdwa- 
tion.  39  Cyc.  41. 

[11. 12]  It  is  insisted  that  there  was  no  de- 
livery of  the  deed.  That  Is  a  question  of 
fact.  The  superior  court  found  there  was  a 
delivery  of  the  Instrument 

"No  particular  form  or  ceremony  U  necea* 
amrj  to  constitute  a  'delivery*  of  a  deed.  It 
may  be  by  acts  without  words,  or  by  words 
without  acts,  or  both.  Anything  which  clearly 
nunifests  tbe  intention  of  tbe  grantor  and  tbe 
person  to  whom  it  is  delivered  that  tbe  deed 
shall  presently  become  operative  and  effectual, 
and  tbat  tbe  grantor  loses  all  control  over  it, 
and  that  by  it  tbe  grantee  Is  to  become  pos- 
sessed of  the  estate,  constitutes  a  eofflcient  'de- 
livery.* Baker  v.  Hall.  214  IlL  8M,  78  N.  H). 
351,  853;  Webster  v.  Sherman,  83  Mont  44S, 
84  Pa&  878.  881  (quoting  Oady  v.  Zimmerman, 
ao  Mont  225,  60  Pac.  668). 

*^he  simplest  mode  of  delivering  a  deed  is  by 
manoal  transfer  of  it  by  the  grantor  to  the 
srentee,  with  tbe  intention  of  relinqnishing  all 
control  over'  the  instrument  and  of  passing 
title  to  the  property.  This  delivery  is  deiined 
an  'absolute  delivery,*  and  undoubtedly  It  con- 
xtitutes  a  consummation  of  the  deed." 

The  clause  in  the  paper,  'in  order  to  carry 
out  the  terms  of  the  trust  hereby  imposed, 
the  said  grantee  shall  have  full  and  complete 
cbarge  of  and  authority  over  all  of  the  prop- 
erty hereby  ctmveyed,  with  absolute  power  to 
sell  and  dispose  of,  or  to.  mortgage  the  same, 
etc.,"  clearly  expresses  the  Intention  of  the 
fT&ntor  to  give  the  grantee  complete  domin- 
ion and  control  over  the  property  and  to  in- 
vest blm  with  absolute  power  to  sell  or  dis- 
pose of  the  same  In  furtherance  of  the  trust. 
Tbe  evidence  tends  to  show  that  at  the  time 
the  grantor  executed  tbe  Instrument  she  ^ve 
Jt  unconditionally  to  the  grantee,  who  took 
it,  and  in  torn  delivered  It  to  the  sciivener 
to  keep  for  hlm.  Thereafter  the  grantor  ex- 
ercised no  dfHnlnion  or  control  over  tbe  In- 
strument.   The  erl^noe  abundantly  sui^ 


ports  the  finding  that  there  was  a  deUvery  of 
tbe  deed. 

'  [13]  It  Is  Insisted  that  the  deed  was  not 
acknowledged  before  an  officer  authorized  to 
take  acknowledgments,  and  was  therefore 
void.  The  evidence  shows  that  the  notary 
who  took  the  acknowledgment;  Mr.  Brown, 
bad  been  duly  commissioned  and  had  taken 
an  oath  and  had  been  acting  as  notary  for 
several  years,  but  that  he  bad  failed,  on  his 
reappointment  as  such  notary,  to  take  and 
subscribe  the  oath  prescribed  by  law  and  file 
a  bond  to  tbe  state  to  be  approved  by  the 
(fhalrman  of  the  board  of  supervisors,  and 
that  be  had  not  filed  such  oath  and  bond 
with  the  clerk  of  the  court  at  the  time  the 
acknowledgment  was  taken,  all  as  required 
by  paragraph  136,  Revised  Statutes  of  Ari- 
zona 1913.  Within  a  few  days  after  taking 
the  acknowledgment  he  did,  however,  take 
such  oath  and  file  the  bond  required  by  law, 
whereupon  a  new  commission  was  issued  to 
him.  We  think  that  Brown  was  an  officer 
de  facto,  and  that  the  acknowledgment  was 
sufficient. 

"There  la  no  ^tinction  in  law  between  the 
official  acts  of  an  officer  d«  Jure  and  those  of 
an  officer  de  facto.  •  •  •  Accordingly  an  ac- 
knowledgment is.  valid  if  taken  by  a  de  facto 
officer.  «  *  *  The  rale  applies  generally  to 
acknowledgments  taken  by  offidals  who  hav« ' 
lost  the  legal  right  to  exercise  the  powera  of 
office  by  reason  of  resignation,  expiration  of 
their  terms,  or  the  like."  1  R.  a  U  268.  268^ 
and  cases  ated  In  footnote. 

The  appellant  furiously,  Insistently,  at- 
tacks the  deed  as  void,  because  obtained 
through  fraud  and  undue  infiuence.  and  be- 
cause the  grantor  lacked  the  requisite  neces- 
sary mental  capadtr  to  ezeciite  the  Instru- 
ment 

[14]  It  is  well  settled  tbat  mere  mental 
weakness  In  the  grantor  does  not  invalidate 
a  deed.  To  have  tbat  effect  the  mental  pow- 
er must  be  so  far  deteriorated  or  destroyed 
tbat  tbe  grantor  Is  Incapable  of  understand- 
ing In  a  reasonable  degree  and  knowing  tbe 
consequences  of  tbe  instrument  he  executes. 
This,  we  take  it  Is  a  fair  statement  of  the 
rule  of  law,  without  citing  the  numerous 
cases  applying  the  rule.  13  a  J.  218,  219, 
and  cases  found  In  footnotes. 

"As  to  deeds,  it  may  be  stated  In  a  general 
way  tbat  senility,  eccentricity,  or  ev«i  partial 
impairment  of  mental  faculties  is  not  necessari- 
ly sufficient  to  incapacitate  the  grantor,  if  he 
has  sufficient  mental  capacity  to  comprehend 
the  nature  of  tbe  transaction  and  protect  his 
own  interest"   8  R  C.  U 

[1S-1B]  The  legal  evidence,  while  conflict- 
ing, falla  very  far  shmt  satisfying  as 
that  the  grantor  did  not  have  sufficient  men- 
tal capacity  to  fairly  understand  the  nature 
and  consequences  of  her  act  In  aeciitlng  the 
deed.  Mrs.  Kelly  was  a  widow  at  the  time ; 
her  husbandt  William  N.  K^,  having  died 
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some  three  years  prior  to  her  death.  She 
was  about  67  years  of  age.  The  deed  was  ex- 
ecuted on  March  4,  1920,  two  days  prior  tb 
her  death.  She  had .  been  111  for  several 
mouths,  and  for  two  or  three  weeks  prior  to 
her  death  she  had  been  bedridden.  She  waa 
in  such  a  feeble  state  that  she  bad  to  be 
raised  and  held  In  a  sitting  position  in  her 
bed  while  she  signed  the  deed.  For  seTeral 
days  prior  thereto,  and  on  the  day  when  the 
Instrument  waa  executed,  two  doses  of  mor- 
phine dally  were  administered  to  her  to  re- 
lieve her  from  physical  suffering.  Notwith- 
standing these  conditions,  the  evidence  tendB 
to  show  that  she  was  mentally  alert,  under- 
stood her  surroundings,  and  knew  what  she 
was  doing.  Her  mental  condition  at  the  time 
Is  best  shown  by  her  Insisting  that  the  con- 
ditions of  trust,  as  she  stated  them,  should 
be  embodied  in  the  deed,  so  that  the  grantee 
would  be  compelled  to  carry  them  out.  This 
was  certainly  a  rational  act  She  stated  the 
purposes  of  the  Instrument  to  the  scrivener 
and  he  was  required  to  redraw  the  deed  so  as 
to  conform  to  her  exptess  purposes  and  con- 
ditions. Mr.  Brown,  the  scrivener,  who  had 
been  attending  to  her  legal  business  for  some 
16  years,  and  was  Intimately  acquainted  with 
her,  testlfled: 

"I  prepared  a  deed,  took  it  down,  and  went 
over  the  matter  with  her.  I  wanted  to  make 
sure  that  she  knew  absolutely  what  she  was 
doing.  Her  mind  appeared  to  be  jast  as  clear 
and  nndouded  as  It  was  at  any  other  timeu 
I  satisfied  myself  at  the  time  that  hw  mind  was 
absolute  dear.** 

The  attending  phyilclan.  Dr.  Southworth, 
testlfled: 

tbbik  Mrs.  Kelly  realised  she  was  on  her 
deathbed.  From  my  diserration  of  Mrs.  KeUy 
dnring  the  last  10  days  of  bar  life  I  would  aay 
(die  was  saM.** 

Only  acta  tending  to  show  some  degree  of 
dUldlshnesa,  eccentrldty,  and  petulance  on 
the  part  of  Mrs.  Kelly,  upon  several  occasions 
long  prior  to  her  death,  were  shown  for  the 
purpose  of  tovalldating  the  deed.  There  Is 
some  evidence  that  at  times,  In  a  fit  of  pas- 
sion or  uncontrolled  temper,  she  would 
threaten  to  e(Mnmit  suicide  or  destroy  ber 
pn^i^y  to  prevent  ber  relatives  from  in- 
heriting it.  But  it  does  not  appear  there- 
from  tliat  ber  mental  faculties  were  .  Im- 
paired. Sickness  and  old  age  do  not,  in  and 
of  themselves,  amount  to  Incapacity  to  ex- 
ecute a  deed.  I^ee  t.  Lee,  258  Mo.  699,  167 
S.  W.  1030 ;  Wilkinson  t.  Sherman,  45  N.  J. 
Bq.  413.  18  Atl.  228.  Mere  peculiarities  or 
eccentridtieB  of  a  grantor  do  not,  of  them- 
sctlves,  make  a  deed  Invalid.  Ellis  v.  McNal- 
ly  (Mo.)  177  S.  W.  654.  The  statements  of 
several  of  the  witnesses  for  the  appellant 
that  Mrs.  Kelly  was  often  hysterical  and  flew 
Into  violent  passion,  and  that  in  their  opin- 
ion she  was  crazy,  were  of  bat  little  value  In 
the  judicial  InqiUrr  as  to  ber  competency  to 


make  the  instrument.  Tb6  references  are  to 
past  inddents  In  her  life.  The  time  of  the 
execution  of  a  deed  Is  the  material  point  <3t 
time  to  be  considered  on  an  Inquiry  as  to  the 
grantor's  capadty  to  make  it.  Armstrong  v. 
Burt  (Tex.  Civ.  App.)  138  S.  W.  172;  Wamp- 
ler  T.  HarreU,  U2  Va.  635,  72  a  B.  135; 
Woodvllle  V.  WoodvUle,  63  W.  Ya.  288,  60 
8.  E.  140. 

[It]  It  la  Important  to  understand  what 
constitutes  undue  Influence  as  will  vitiate 
a  deed  procured  by  its  exercise  over  the  gran- 
tor. Undue  Influence  which  will  justify  the 
setting  aside  of  an  executed  deed  must  have 
been  of  such  a  nature  as  to  deprive  the  enn- 
tor  of  his  free  agency,  and  thus  to  render  his 
act  more  the  offspring  of  the  will  of  aaoUier 
than  of  his  own  will.  Kline  v.  Kline.  14 
Ariz.  369,  128  Pac  806.  It  is  not  sufficient  to 
avoid  a  deed  that  Its  execution  was  procured 
by  honest  argument  or  persuasion  untainted 
with  fraud.  In  Dickie  v.  Carter,  42  lU.  376, 
the  court  said: 

"If  all  is  fair,  and  the  result  of  honest  argo- 
ment  and  persuasion,  or  of  such  Inflaeoee  as 
one  may  propwly  obtain  over  another,  the  wiU 
[deed]  moat  atand." 

In  the  case  of  Toe  T.  McOord,  74  DL  44, 
tbe  same  court,  said: 

avoid  a  wlU  [deed]  tbe  Inflnoaee  wbidi 
la  exerdsed  most  be  ondne,  and  this,  in  a  le- 
gal sense,  is  aomething  wnmgful— «  qwdes  of 
frand." 

In  Bishop  ▼.  Hllllard,  22T  HL  88%  81  N. 
4<S,  it  Is  said: 

"Mere  advice,  argoment,  «r  peraoaslon,  if  the 
grantor's  mind  acts  freely  thereunder,  does  not 
coQstitate  undue  influence,  though  it  may  lead 
to  the  making  of  the  instrament  whan  it  wonU 
not  otherwlaa  have  been  made." 

[20]  Now  the  evldoice  mainly  relied  upon 
to  prove  undue  Influence  la  that  of  the  wit- 
nesses Henry  Hartln  and  Mrs.  Scott,  who 
testifled  In  behalf  of  the  aiv^lant  at  tbe. 
trial.   Hartln  testlfled: 

"Sh«  (Mrs.  Wilson)  said  when  she  got  here 
she  found  her  aunt  had  made  a  will,  and  tliat 
she  saw  a  letter  from  a  niece  of  Mr.  Kelly's 
to  Mrs.  KeUy  end  on  the  back  of  this  letter  was 
a  draft  wbldi  Mr.  Z.  O.  Brown  had  made  of 
the  diatribntlon  of  her  property.  Then  waa  a 
dollar  each  to  her  rdationa  here,  and  mentioned 
that  Mrs.  Stone  got  some  birds  and  bn^,  I 
believe,  and  a  few  other  artides,  and  mention- 
ed Charles  Lauby  and  all  those  nieces  of  Mr. 
Kelly's.  She  seld  that  after  she  saw  bow  things 
were  going  with  the  property,  she  asked  her 
why  she  done  as  she  did  and  why  she  hadn't  re- 
membered Johnny  Stephens,  her  nnde.  She 
told  what  she  thought  of  Johnny  Stephens,  and 
after  some  time  Mrs.  Wilson  said,  'I  persn^cd 
her  she  ought  to  make  a  diange  in  tliis,'  and 
she  said  Mrs.  Kelly  gave  an  order  for  the  WiU 
which  she  had  made,  and  the  will  was  destroy- 
ed, and  that  she  had  consulted  Judge  Weill  and 
Judge  Wdls  had  advised  her  making  it  in  the 
way  of  a  dee^  or  a  trust,  as  I  remember.  It 
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was  a  trait  deed  and  did  amy  wltii  the  pro- 
batitiff  of  a  win." 

Mn.  Scott  testified: 

"1  know  Mm.  Pearl  WIIboii.  I  had  a  talk 
with  Mn.  Wilson  the  da;  after  Mrs.  Kelly  pass- 
ed away.  In  the  library  of  the  KeOy  houae. 
Pearl  Wflaon  said  she  had  coaxed  her  aunt  to 
make  op  with  her  Uncle  John.  She  said  she 
didn't  approve  of  the  will  that  Mrs.  Kelly  had 
made  and  abe  persuaded  her  to  make  another 
one,  and  she  persuaded  her  aunt  to  send  for 
her  JJmdt  John,  and  then  they  made  another 
win,  and  instead  of  andndins  the  famOy,  why, 
tko^  made  it  in  favor  oC  her  riater  and  nnde 
and  the  fanilr.*' 

The  moat  that  can  be  said  of  ttala  testi- 
mony is  that  Mrs.  Wilson  persuaded  Mrs. 
KeUy  to  "make  up"  with  her  brottier,  and 
execate  the  deed  to  him  and  mvtkio  a  former 
will  made  by  her.  The  vUl  waa  made  in 
favor  of  a  niece  of  her  deceased  bodtand. 
Tbe  niece  lived  In  a  distant  states  and  Mm. 
Kelly  hiid  nerer  seoi  her  and  did  not  know 
her  exc^  through  a  very  limited  correapond- 
eace.  In  this  will  Mrs.  Kelly  made  no  pro- 
vlaicn  for  the  ai^ieUant  other  than  devising 
her  |jL  'Dm  beneficiary  In  the  deed  of  trust 
Joaephlne  S.  Potts,  a  sister  of  Mrs.  Kel- 
ly, and  the  benefidarles  Edith  W.  Baehr  and 
Pearl  W.  Wilson  were  her  own  nieces.  We 
tan  to  see  anything  vldoua  or  repr^oustble 
in  the  conduct  of  Urs.  Wilson.  IVir  aught 
that  appears  in  the  record  the  arguments 
used  by  her  were  fair,  reasonable,  and  weil 
founded.  There  is  an  entire  absence  of  any 
evidoice  tending  to  ahow  that  any  trick,  arti- 
fice, device^  misrepresentation,  or  othor  fraud 
was  practiced.  It  does  not  appear  that  th«e 
was  any  effort  to  prejudice  Mrs.  Kelly  Against 
the  appellant  fnw  will  was  destroyed  hi  tbe 
presence  of  Mrs.  Kelly  and  at  her  request 
There  is  not,  so  far  as  we  hare  been  able  to 
find,  a  particle  of  evidence  to  the  efFect  that 
the  appellee,  Stephens,  evet  requested,  much 
less  unduly  influenced,  Mrs.  Kelly  to  make 
the  deed.  To  hold  that  the  act  was  not  her 
own  voluntary  one  would  be  but  an  Inference, 
from  the  testimony  of  Henry  Hartin  and 
Mrs.  Scott,  whldb  we  think  Is  wholly  unjusti- 
flable.  We  discover  nothing  In  the  testimony 
to  Indicate  that  the  deceased  was  under  any 
such  control,  or  that  she  was  overpersuaded 
or  unduly  Influenced,  as  that  she  was  not 
able  to  act  freely  and  according  to  ber  own 
Judgment  No  rule  of  law  required  that  Mrs. 
Kelly  should  make  the  appellant  one  of  the 
beneficiaries  under  the  deed  of  trust  She 
had  the  legal  right  to  prefer  one  relative  and 
cut  off  another,  with  or  without  a  reason, 
or  she  might  have  made-  an  entire  stranger 
tbe  sole  beneficiary  under  the  deed.  It  waa 
her  property  to  do  with  as  she  saw  fit  In 
the  Absence  of  proof  of  unsoundness  of  mind 
or  of  undue  Infiuoice  by  others,  no  court 


would  be  Justified  in  tranagt«a>hlg  het  wUhes 
or  setting  aside  her  action. 

Ill]  We  are  at  a  loss  to  perceive  upon  what 
theory  a  fldu^ary  relation  between  the  parr 
ties  can  be  said  to  exist  Nothing  more  than 
the  ordinary  and  usual  relation  of  brother 
and  sister  seemed  to  have  existed  between  the 
appellee  and  Mrs.  Kelly  during  her  life.  A 
fiduciary  relation,  which  brings  tbe  parties 
within  tbe  rule  contended  for  by  counsel  for 
the  appellant  is  one  growing  out  of  the  re- 
lation of  administrator  and  heir,  guardian 
and  ward,  attorney  and  client,  principal  and 
agent;  in  other  words,  where  the  buslnefis 
of  one  is  intrusted  to  another  in  such  a  way 
as  to  render  the  principal  liable  to  be  Imposed 
upon  by  the  agent  It  Is  sometimes  defined 
to  be: 

"That  relation  existing  between  parties, 
where  one  holds  the  character  of  a  trustee  or 
a  character  analogous  thereto,  uaA  as  agent, 
guardian,  and  the  like  and  tbe  person  stands  in 
such  a  position  that  he  has  rights  and  powers 
irtiich  he  is  bound  to  exerdse  for  the  bepeflt  of 
tbe  other  person."  IS  Am.  A  Bng.  Bn<7-  et 
Law  (2d  Ed.)  la 

We  have  not  overlooked  other  points  raised 
and  discussed  by  counsel  for  tbe  appellant  in 
their  brief.  We  regard  these  points  as  In- 
sufficient to  affect  tbe  result 

From  what  has  been  said.  It  follows  that 
the  Judgmoit  of  the  superior  court  must  be^ 
and  Is,  afSrnwd. 

BOSS,  a  J.,  and  McALIS^mB,  J.,  concur. 


(22  Aril.  47$) 

HARTMAN  v.  O  ATM  AN  GOLD  MINING  A 
MILLING  CO.    (No.  1816.) 

(Supreme  Court  of  Arlsmia.  Jane  18^  1831.) 

1.  Corporations  «=33e8(l)  —  Stookheldor  doss 
Bot  represent  eerporatlaa. 

A  atockholder,  as  such,  does  not  represent 
the.  corporation,  and  only  onder  exeeptioual  dr- 
comstances  may  he  act  in  its  behalf. 

2.  Corporattoas  «t=>l77  —  If  stookholder  ex- 
pends Mrisy  as  behalf  ef  oorporatloa,  hia 
right  of  reeovory  depends  oa  the  extoteaoa  of 
•one  oeatraotnal  relation. 

If  a  stockholder  do  anything  or  expend  mon- 
ey on  behalf  of  the  corporation,  his  right  of 
recovery  depends  on  the  existence  of  some  con- 
tractual relation  with  respect  to  tbe  act  or  ex- 
penditure, and  without  some  agreement  on  the 
subject  express  or  implied,  he  stands  In  the 
same  position  as  a  stranger. 

3.  Coniaratlont  ®=>426(l)  —  Where,  stook* 
holder  assnmes  to  act  as  ageat,  corporation 
is  liable  on  ramieatlaa  of  his  unauthorized 
aot. 

A  stockholder,  like  any  one  else,  may  as-' 
same  to  act  on  behalf  of  or  as  agent  of  the  cor- 
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pontion,  ftnd  If  the  corporation  rabseqaently, 
either  expreBsly  or  by  conduct,  ratifies  bis 
antborlzed  act,  liability  follows  to  the  same  ex- 
tent as  though  anthorit;  had  originally  existed. 

4.  Corporations  ®=3426((0)  —  Acceptance  of 
baneflt  of  unauthorized  aot  amounts  to  a  rat- 
ifioatlon. 

AcceptiDg  the  benefit  of  an  unauthorized 
act  of  one  purporting  to  act  as  agent  witbout 
aathorit7i  wben  with  knowledge  of  the  ma- 
terial facts,  amounts  to  a  ratification. 

5.  Corporations  ^=>426(\0)  —  Where  stock- 
holder compelleii  restoration  of  shares  and 
oorporation  accepted,  it  Is  liable  for  expenses. 

Where  a  stockholder,  acting  without  au- 
thority of  the  corporate  officers,  expended 
money  in  prosecuting  a  proceeding  before  the 
.Corporation  Commission  to  compel  the  return 
to  the  company  of  50,000  shares  of  its  capital 
stock  appropriated  by  the  president  and  secre- 
tary, and  the  company  accepted  return  of  such 
diares.  It  liable,  on  principles  of  ratification, 
for  the  ezpenditnreu  thna  incurred  by  the  stock- 
holder.^ 

6.  Corporations  i^l89(ll)  —  Defendant  oor- 
poration, merely  denying  liability,  oannot 
question  raasonafalaawa  of  shartholdar^  ex- 
penditures sued  for. 

In  an  action  by  a  shareholder  to  recover 
expenses  incurred  in  compelling  restoration  to. 
the  corporation  of  fhares  of  stoch  appropriated 
hjf  its  president  and  secretary,  the  corporation, 
where  it  merely  denied  liability,  but  did  not 
question  the  amount,  held  precluded  from  ques- 
tioning the  reasonableness  of  the  sums  ex- 
pended. 

7.  Mines  and  minerals  ^»  1 04— Shareholder  of 
oompany  epposlns  application  for  patent  to 
■djaoent  land  aot  entitled  t«  raeovar  expend- 
itum. 

Where  «  ahardiolder  bi  a  oorporation  irith- 
out  authority  prepared  an  adTcrse  dabn  against 
an  application  for  a  patent  to  adjacent  mineral 
lands,  he  is  not  entitled  to  recover  expendi- 
tures; it  appearing  the  corporation  did  not  re- 
quest any  such  serviee,  and  that  It  made  a  set- 
tlement with  the  adjoining  owner  by  which  the 
area  in  conflict  waa  secnred. 

8.  Corporation  4s»l89(l4)  — Sharrtofdor  n- 
tng  to  reoever  for  expenses  In  prosecuting  ao- 
tloi  for  oorporation  oot  entitled  to  attornoy'o 
fee*. 

A  shareholder,  suing  a  corporation  to  re- 
cover expenses  incurred  In  proceeding  to  com- 
pel restoration  of  shares  to  the  corporation, 
etc.,  is  not  entitied  to  attorney's  fees  in  his 
action  against  the  corporation;  the  action  being 
purely  adversary. 

Appeal  from  Superior  Court,  MotaoTe  Coun- 
ty; W.  A.  O'Connor,  Judge. 

Action  by  George  Hartman  against  the 
Oatman  Gold  Mining  &  Milling  Oompany. 
From  a  Judgment  on  directed  verdict  for  only 
part  of  the  amount  claimed,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 


Bobert  E.  Morrison  and  Enunet  T.  Mimrl- 
son,  both  of  Prescott.  for  appellant. 
Cbarlea  W.  Hemdon,  ot  Kingman,  for  ap* 

pellee. 

PATTEE,  Superior  Judge.  Qeorj^e  Hart- 
man,  plaintiff  below  and  so  here  designated, 
sued  the  Oatman  Gold  Mining  &  Mlllii« 
Company,  hereinafter  styled  the  company,  to 
recover  the  amount  of  a  claimed  indebted- 
ness for  moneys  advanced  to  and  expended 
on  behalf  of  the  company,  and  for  aervlces 
perfonned  for  the  benefit  of  the  compaigr. 
The  Items  of  the  plaintiff's  dalm,  as  set 
fbrtli  in  bis  compMnt,  may  be  divided  into 
three  classes.  The  first  is  for  mmiey  ad- 
vanced and  expended  for  work  done  upon 
the  mining  claims  of  the  einnpany,  the  plaln- 
tlff  claiming  a  balance  of  $277.68.  This  claim 
was  admitted  by  tin  company  to  be  due  from 
It  to  the  iiaalnUff.  The  second  clan  of  Items 
is  for  mon^  expended  by  the  plaintiff  bi 
prosecuting  a  proceeding  before  the  Arizona 
Corporation  Commission  to  compel  the  return 
to  the  company  of  50,000  shares  of  Its  capi- 
tal stock,  claimed  to  have  been  wr<«gful1y 
appropriated  by  the  president  and  secretary 
of  the  company  to  their  own  use.  The  items 
of  the  third  class  relate  to  money  expended 
for  a  survey  and  other  proceedings  in  con- 
nection with  the  preparation  and  filing  of  an 
adverse  claim  against  an  application  for  pat- 
ent made  by  an  adjoining  mineral  clalmaat, 
and  for  services  performed  in  connection 
with  the  survey,  it  being  asserted  that  the 
claim  of  the  applicant  for  patent  included 
certain  ground  belonging  to  the  company. 
At  the  trial  the  court  held  that  the  plaintiff 
was  Hititled  to  recover  only  the  sum  of 
$277.66,  the  amount  admitted  to  be  due  him. 
and  directed  a  verdict  for  that  amount 
From  the  Judgment  entered  upon  the  rardlct 
so  directed,  the  plaintiff  appeals. 

[1-4]  With  respect  to  the  right  to  reoovor 
the  amount  expended  in  the  proceeding  bo* 
fore  the  Corporaticm  Commission,  tbe  ques- 
tion discussed  by  counsel  Is  whetb»  the 
plaintiff  was  authorized  to  bring  sodi  a  pro- 
ceeding on  behalf  of  tbe  oorpwatlon  without 
first  api^lng  to  the  board  of  directors  to 
bring  tbe  proceeding,  or'  showing  snch  a  lU- 
uattcm  as  would  rmder  such  an  am>Ucation 
useless  or  unnecessary.  The  plalntifT,  con- 
ceding that  he  made  no  sncb  ainilicatlon  to 
the  corporate  autborlUes,  contends  that  the 
facts  shown  by  the  evidence  relieve  him 
from  tbe  necessity  of  so  doing,  within  tin 
rules  governing  the  right  of  minority  stock- 
holders to  bring  an  action  to  enforce  the 
rights  or  to  redress  the  grievances  of  the  cor- 
poration. It  is  also  contended  that  the  pro- 
ceeding before  the  Corporation  Commission 
was  not  an  action,  and  that  the  rales  relat- 
ing to  the  right  of  minority  stockholders  to 
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bring  snlt  on  bebalf  of  the  corporation  are  which  were  reasonably  necessary  to  secure 


strictly  limited  In  the  application  to  proceed- 
ings in  coarts  oC  equity.  If  the  right  of  the 
plalntlfF  to  recover  these  items  depended 
upon  the  question  discussed  by  counsel,  It 
might  be  seriously  doubted  whether  the  facts 
bring  the  case  wltUn  the  rule  authorizing 
the  stockholder  to  bring  an  action  on  behalf 
of  the  corporation.  But  the  eTidence  is  un- 
disputed, and,  under  It.  the  right  of  recovery 
tana  ratliMr  upon  the  law  of  agency,  and  the 
rules  goYeming  the  rights  and  UablUtiee  of 
prindpal  and  agmt,  than  upon  the  appUca- 
tlcm  of  the  rule  dlacoaaed  in  the  briefs.  A 
itockliolder  doea  not,  as  ancli,  r^resmt  the 
corporation,  and,  only  under  exceptional  cir- 
cumstances, may  he  act  in  Its  behalf.  If  he 
do  anything  or  exp^kd  'mon^  on  behalf  of 
the  corporation,  lila  right  of  recovery  de- 
pends upon  the  existence  of  some  contractual 
ralatlim  with  respect  to  the  act  or  expendi- 
ture. Wilhoat  some  agreement  on  the  sub- 
ject, express  or  implied,  be  stands  in  the 
same  iKieltlon  as  a  stranger  to  the  corpora- 
tion. But,  like  any  one  else,  he  may  assume 
to  act  on  behalf  of  or  as  an  agent  of  the  cor- 
poration, and  if  the  corporation  subsequent- 
ly, either  expressly  or  by  conduct,  ratify  his 
unauthorized  act,  liability  follows  to  the 
same  extent  as  though  authority  had  origi- 
nally existed.  Accepting  the  beueHts  of  an 
unauthorized  act,  with  knowledge  of  the  ma- 
terial facts,  amounts  to  such  ratification.  1 
Elliott  on  Contracts,  {  459. 

($]  As  to  the  expenditures  made  by  the 
[daintlff  in  the  presentation  of  the  nyitter 
considered  by  the  Corporation  Commission,  a 
case  is  presented  calling  for  the  application 
of  this  rule.  The  wrong  which  the  plaintiff 
sought  to  have  righted  was  done  to  the  cor- 
poration. The  proceeding  was  brought  for 
Its  benefit.  The  sums  claimed  were  expended 
by  the  plaintiff  for  the  purpose  of  restoring 
to  tiie  corporation  property  wrongfully  taken 
from  it  Whether  tiie  Corporation  Commta- 
slw  lus  Jurisdiction  to  entertain  and  deter- 
ndne  waeh  a  mattw  need  not  be  considered. 
The  proceeding  was  entertained  and  deter- 
mined  with  the  result  that  the  ttodk  daimed 
to  have  beoi  mtsapproiyriated  was  returned 
to  the  company's  treasury.  The  company  re- 
crived  and  retained  the  restored  property. 
The  evidence  warrants  no  other  omcluslwi 
than  that  the  company  accepted  and  retained 
the  benefits  of  the  action  taken  by  the  plain- 
tiff, with  knowledge  of  all  the  material  facts. 
Batiflcation  must  necessarily  be  in  toto,  and 
by  accepting  the  benefits  of  the  plaintiff's 
act,  the  company  accepted  the  burdens.  1 
ElUott  Ml  Contracts,  f  455. 

[I]  In  such  a  situation,  the  reasonable  ex- 
penditures made  by  the  plaintiff  in  securing 
to  the  company  the  benefits  which  it  accept- 
ed may  be  recovered.  The  right  of  recovery, 
bowevw,  extends  only  to  the  ezpenditureM 


the  result,  and  not  to  amounts  paid  out  be- 
yond those  reasmably  necessary.  Ordina- 
rily, the  question  of  reasonableness  and  neces- 
sity for  the  claimed  expoidltures  would  be 
one  of  fact,  but  in  this  ease  any  objection 
that  any  of.the  ituns  claimed  were  unneces- 
sary in  <^aracter  or  excessive  In  amount 
was  waived.  At  the  triftl,  counsel  for  the 
respectlTO  parties  agreed  upon  a  statement 
of  certain  matters  c£  fact'  in  ord»  to  dis- 
pense with  proof  of  such  matters.  It  was 
admitted  that  the  plaintur  bad  expended  the 
several  amounte  claimed  by  him  tor  tlie  pur- 
poses stated  In  bis  ocnnplalnt,  but  It  was 
stated  hy  counsel  fw  the  defendant  that  he 
did  not  **want  it  considered  that  these  ex- 
penditures wm  made  at  the  Instance  and  re- 
quest of  the  defniOont"  Counsel  for  ttie 
plaintiff  acquiesced  In  this  suggestion,  and 
stated  that  the  question  of  the  liability  of 
the  company  for  the  expenditures  mads  by 
the  plalntUt  was  left  tot  determination.  It 
is  obvlousf  from  the  statements  of  counsel 
and  their  subsequent  conduct  during  the  trial, 
that  it  was  understood  that  no  question  with 
respect  to  the  amount  of  the  expenditures 
was  intended  to  be  raised,  but  that  the  only 
questions  to  be  litigated  were  with  re- 
spect to  the  liability  of  the  company  for  the 
amounts  admitted  to  have  been  paid.  The 
company  is  therefore  precluded,  by  the  course 
taken  at  the  trial,  from  raising  any  question 
with  respect  to  the  reasonableness  or  neces- 
sity of  the  expenditures.  There  Is  therefore 
no  Issue  of  fact  to  be  determined  as  to  the 
right  to  recover  the  amounts  expended  ifi  the 
proceeding  before  the  Corporation  Commls-; 
sion,  and  as  a  matter  of  law  the  plaintUI  1^ 
entitled  to  Judgment  for  such  amounts. 

[7]  The  appllcatiMi  of  the  law  of  agency 
determines  the  question  respecting  the  ex- 
penditures made  by  the  plaintiff  In  seeltlng 
to  protect  the  property  of  the  company  against 
the  awlicatlmi  for  patent  made  by  the 
adjoining  owner.  As  to  this  claim  the  fiicts 
are  undisputed.  The  plaintiff  was  a  mere 
stockholder  of  the  owporation.  He  was  not 
an  officer,  and  had  nothing  to  do  with  the 
management  of  Its  aflMrs.  Be  knew  that 
the  application  for  patent  was  pradlng,  and 
that  the  notice  required  by  law  was  In  oourse 
of  publication.  Seeing  that  the  company 
was  apparently  taking  no  steps  to  protect  its 
property,  and  fearing  that  the  area  in  con- 
flict might  be  lost,  he  took  up  the  matter  of 
filing  an  adverse  claim  with  a  director  of  the 
company,  who  resided  In  a  distant  state. 
He  did  not  commimicate  with  the  officers  of 
the  iwmpany,  other  than  the  one  director, 
though  some  of  them  lived  in  the  same  coun- 
ty as  hloiself.  He  gives  as  reason  for  not 
taking  the  matter  up  with  the  pre^dent  and 
secretary  of  the  company  that  they  were  tbe 
same  officers  who  had  misappropriated  the 
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stock  of  the  company,  which  he  bad  cxmx- 
pelled  tbem  to  retnm,  and  he  bad  do  con- 
fidence In  thent  He  received  from  the  di- 
rector with  whom  be  communicated  only  a 
request  for  ftirtber  lnformatl<XL  Tbereapon, 
as  the  time  witliin  which  an  adverse  could  be 
flled  was  drawing  to  a  close,  and  be  bad  no 
time  to  continue  his  oorrespondenoe  with  the 
director,  he  caused  a  sorvey  to  be  made,  em- 
ployed counsel  to  prepare  an  adverae  claim, 
and  filed  In  the  United  States  Land  Office. 
He  broogfat  no  suit  for  the  reason  that  after 
the  filing  of  the  adverse  claim  be  learned 
that  the  officers  of  tlie  company  bad  made  a 
settlement  with  the  adjoining  owner  by  wtiich 
the  ar«a  In  ocmfllct  bad  been  secured  to  the 
company. 

Whether  a  stocUiolder  has  such  an  Inter- 
est in  the  oorporatloa  and  Its  property  as  to 
authorize  him  to  file  an  adverse  claim  and 
niwtfftfl<ii  m  suit  In  mpport  of  it  need  not  be 
discussed.  If  he  bfta,  he  wonld  be  deemed  to 
be  merelr  protecting  bis  interest  as  a  stodc- 
bfdder,  In  the  abeenee  oC  eome  leqoest  or 
agreement,  expnm  or  implied,  on  the  part  of 
the  corporation.  His  posttlon  as  a  stock- 
bidder  does  not.  In  itself,  authorlae  him  to 
act  for  or  bind  ttae  corporation,  or  render 
the  corporation  liable  to  reimburse  blm  for 
such  expenditures.  Only  a  pre-existing  agree- 
ment, or  a  subsequent  ratification  of  bis  acts, 
can  create  such  a  liability.  In  this  case 
there  was  neither.  The  plaintiff  was  not  re- 
quested by  tbe  company,  or  any  one  acting 
for  it,  to  do  what  he  did.  It  does  not  ap- 
pear that  the  company  had  any  knowledge 
of  what  be  had  done.  It  never  received  or 
accepted  any  benefit  from  the  plaintiff's  acts, 
and  never,  in  any  manner,  ratified  them.  On 


the  C(Hitrar7,  It  attended  to  the  adjustment 
of  the  controversy  with  satisfactory  results. 
The  company  is  therefore  not  liable  to  tbe 
plaintiff  for  the  amonnts  expended  in  the  ad- 
verse proceedings. 

(8]  One  of  the  items  for  whidi  the  plain- 
tiff sues  is  for  the  value  of  the  servtoee  of  hi* 
attorney  in  this  action.  The  rule  frequently 
applied,  in  suits  brought  by  minority  stock* 
holders  for  ttae  benefit  of  tbe  corporation, 
that  a  reasonable  attorney's  fee  nu^y  be  at 
lowed  to  the  successful  plaintiff,  has  no 
plication  to  a  case  like  this.  Thla  netlfla  li 
in  no  aensB  tat  tlie  bMieflt  of  tbe  company. 
The  poeltloo  of  tbe  parttee  la  stricUy  adver- 
sary. It  Is  demoitaijr  ttint,  enept  wbao  ti- 
tborised  by  atatnta  or  acreement  oC  tbe  par- 
ties, attortKj'B  tatm  enanot  be  raoowed  la 
such  a  case. 

There  was  no  Issue  of  fact  to  be  submitted 
to  the  Jury,  and  It  was  the  duty  of  the  court 
to  direct  a  verdict  It  was  error,  however, 
to  direct  it  for  only  ¥277.66.  Tbe  plaintiff 
was  entltled  to  recover  In  addition  the  sma 
of  $657.60,  the  expoidltures  paid  in  tlie  pn- 
ceeding  to  recover  the  stock.  Tbe  Judgment 
Is  therefore  reversed,  and  the  eanse  remand 
ed,  with  directions  to  oiter  Ji^lgmrait  In  fi- 
ver of  the  plalntlfl  for  the  aom  at  9935.26, 
with  interest  from  the  dates  the  above  sums 
became  due,  and  costs. 

BOSS,  a  J.,  and  BAKBR,  J.,  concur. 

Note.— -Judge  HcAUSTEB  presided  In  ttis 
trial  of  this  case  in  the  lower  court  once,  and 
for  that  reason  Hon.  SAMUEL  U  PATTBB, 
Judge  of  tbe  Superior  Court  of  Pima  Ooon- 
ty,  was  called  In  to  ait  In  hie  plnoiL 
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1.  WIIU  «a»8l— Will  made  at  part  of  loltlo- 
tloB  Into  toerot  oodety  not  awMoaarily  li> 
valid.  . 

That  a  -win  mo  ezccnted  aa  part  of  rltau- 
Istie  work  at  a  time  wbnt  teatator  was  takhiK 
a  degree  In  a  secret  order  is  not  alone  snffl* 
dent  sroand  for  rejecting  it  bb  a  valid  teata- 
uentary  disposition  of  properl?. 

2.  Wills  «»302(t)— Evlrfeneo  hold  t«  oinw 
that  will  Bxeooted  ao  part  of  IsKlitlOB  rttaal 
woo  Intoodod  to  bo  a  will. 

BrideiKo  Md  to  ahow  tbat  a  will  at  the 
time  testator  was  taking  a  degree  in  a  secret 
order  and  In  connoctioa  irith  the  initiation  was 
oxocnted  with  testamentarr  Intent. 

Bridges  and  Ha<±intoah,  33^  dissenting. 

Departmat  1. 

Appeal  from  Suporlor  Ooort,  Adamo  ODim- 
tr ;  San  Hill,  Jndge. 
In  the  matter  of  tbe  ostate  of  WilUflm  H. 

Watklqs,  deceased.  .An  alleged  wiU  of  de- 
cedent was  admitted  to  ptobate,  and  In  con- 
test proceedings  the  will  was  sustained  and 
the  ccmtest  proceedings  dismissed,  and  con* 
teotants  appeal.  Affirmed. 

liee  A  Kimball,  of  Spokane,  and  O. 
I«wls,  of  RitzTlIIe,  for  appellants. 

Adams  A  Miller,  of  RitzviUe,  and  Ulleo  F. 
Bgbera,  ai  Rathdnim,  Idaho,  for  reqHmdent 

ETJIfLERTON,  J.  William  Henry  Watfcins 
died  In  Adams  county  In  this  state  on  Decem- 
ber 10, 1916,  leoTlng  estate  tha^  cmsistliu; 
of  real  and  personal  property.  He  left  as 
hlo  heirs  at  law  four  diildren,  two  sons  and 
two^  daughters,  each  ot  vbcnn  bad  reached 
the  age  of  majority.  At  the  time  of  Us 
death  no  will  was  found,  and  one  John  OL 
Allm  was  appointed  administrator  of  ttie  es- 
tate. The  admtntstratOT  {^weeded  with  the 
adminlstratioB  and  In  dne  time  reported  the 
estate  as  ready  foil  distribution.  At  this 
time  one  of  the  daughters  appeared  by  peti- 
ticMi,  produdng  what  she  alleged  to  be  a  will 
of  the  decadent,  and  asked  that  the  Instm- 
mcot  be  admitted  to  probate  as  his  last  wilt 
and  teotement,  and  that  the  property  of  tbe 
eatato  he  distributed  accordi^  to  the  terms 
thereof.  A  time  was  fixed  by  the  court  for 
bearing  the  petition,  at  which  time  proofs 
were  submitted  of  its  due  execution  and  an 
order  mtered  admitting  It  to  probate.  This 
was  done  over  the  protest  of  certain  of  the 
other  heirs  of  the  estate,  and  proceedings 
were  Immediately  Instituted  by  them  In  con- 
test of  tbe  will.  The  contest  was  sabaequent- 
1y  heard,  resulting  In  an  order  sustaining 
tbe  will  and  a  dismissal  of  the  contest  pro- 
ceedings. 
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The  purported  will  was  found  in  the  ar- 
chives of  a  secret  sodety  known  generally 
as  the  Masonic  Order.  As  presented  here,  it 
Is  a  sheet  of  paper  folded  so  as  to  form  four 
pages.  Heading  the  first  page  were  printed 
Instructions  In  these  words : 


"Write,  now,  in  good  faith,  yoar  last  wHI 
and  testament  predsely  as  If  yon  were  about 
Immediately  to  be  engaged  in  battle  and  «- 
pected  to  fall  in  the  action." 

Following  this  were  the  printed  words: 

"In  tbe  name  of  God,  Amen  1  I,  ,  being 

of  Bomid  mind  and  memory,  hot  knowing  the 
oocertainty  of  haman  life,  do  now  make  and 
pablisb  this,  my  last  will  and  testament,  that  Is 
to  say." 

Tbe  instrument  was  completed  so  as  to 
take  the  form  of  a  ^11  by  ICr.  Watklns  hlm- 
selt  He  wrote  bis  name  in  tbe  blank  space 
left  In  the  minted  form,  and  wrote  under^ 
neath  It  tbe  following: 

"I  wish  my  property,  whatever  It  may  be, 
divided  Into  five  parts  and  my  yoongest  dsn|^< 
tor  to  recdve  two  parts,  and  tiie  oOier  to  the 
other  three  children.  W.  H.  Watkins.'* 

The  Instrument  bears  the  names  of  two 
persons,  signing  in  tW  place  usually  accord- 
ed witnesses.  The  second  page  was  blank. 
On  the  third  page  there  was  printed  certain, 
admonitory  directions,  followed  by  a  series 
of  questions  to  \^hich  answers  were  required. 
These  wen  followed  by  an  obligation,  signed 
by  Watklns,  In  which  he  pranfsed,  amcmg 
other  things,  that  he  would  "never  Impn^;)^^ 
ly  make  known  tbe  mode  of  my  admlsdon 
into  this  degree.**  The  fourth  page  was 
blank.  Tbe  matter  on  the  third  page  does 
not  purport  to  have  relation  to  the  part 
compridng  the  will.  In  form  the  Instrument 
was  suffldent  to  constitute  a  duly  executed 
will,  provable  as  audi  under  the  laws  of  this 
steto. 

It  developed  in  tbe  testimimy  that  the  In- 
strumoit  was  executed'  on  November  16, 
1903,  some  IS  years  i)rior  to  the  death  of 
Mr.  Watkins,  at  a  time  when  there  was  bdng 
conferred  on  htm  a  degree  of  tbe  secret  order 
mentioned.  It  was  testified  members  of 
of  the  order  that  tbe  making  of  a  will  was 
a  part  of  the  ceremony  of  the  particular  de- 
gree, required  of  all  candidates  who  had  not 
theretofore  made  a  wilL  Tbe  mraabers  of 
the  order  testifying  did  not,  however,  al- 
together agree  as  to  the  purpose  of  tbe  re- 
quirement. One  testified  that  it  was  ceremo- 
nial only,  a  part  of  the  ritualistic  work,  and 
not  Intended  as  a  testamentary  disposition 
of  property.  Two  others  testlfled  to  a  con- 
trary view;  the  substance  of  their  testimony 
being  that  all  members  of  tbe  order  who  bad 
taken  this  degree  were  expected  to  die  tes- 
tate, and.  that,  while  the  wilt  executed  on  the 
particular  occasion,  like  all  other  wills,  was 
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subject  to  modification  by  subsequent  codl< 
clls  or  revocation  by  subsequently  executed 
wills,  it  is  Intended  and  r^Earded  as  testa- 
mentary. 

[1]  Tbere  would  seem  to  be  no  I^al  ob- 
jection to  regarding  a  will  so  executed  as  a 
valid  will.  Tbe  time,  place,  or  circumstances 
of  the  execution  of  an  instrument  In  form 
testamentary  are  material  only  as  tbey  bear 
upon  the  question  of  intent.  It  is  well  set- 
tled, of  course,  that  an  Instrument  offered 
for  probate  as  a  will,  however  formal  may 
have  been  Its  execution,  will  not  be  admitted 
to  probate  as  such  unless  It  was  executed  by 
the  testator  with  testamentary  Intent.  If  it 
is  executed  under  compulsion,  undue  influ- 
ence, as  a  part  of  a  ceremonial,  for  tbe  pur- 
pose of  deception,  or  for  the  purpose  of  per- 
petrating a  Jest,  it  is  not  a  will,  but  the  fact 
that  it  was  executed  at  a  time  wben  tbe  tes- 
tator was  tailing  a  degree  In  a  secret  order 
is  not  alone  sufficient  to  reject  It  as  a  valid 
testamentary  disposition  of  property.  A  vai* 
id  will  may  be  made  imder  these  circum- 
stances as  well  as  under  any  other.  The 
question  iKlng  one  of  intent.  If  it  fairly  ap> 
pears  that  tbe  testator  intended  it  as  bis 
will,  there  is  no  valid  legal  reason  because 
of  the  place  of  Its  execution  why  the  courts 
should  not  gire  it  effect  as  such. 
-  [2]  It  remains  to  Inquire  whether  the  tes- 
tator Intended  the  tnstrumept  to  be  his  will 
and  testament  Tbe  evidence  on  the  question 
Is  somewhat  meager,  but  we  think  tbe  decid- 
ed weight  of  the  evidence  Is  that  he  so  re- 
garded it.  The  surviving  witness  to  the  will 
testlflefl  that  tt  was  executed  vrlth  testamen- 
tary Intent,  and  that  the  testator  at  the  time 
of  its  execution  declared  It  to  be  his  last  will 
and  testament.  His  evidence  was  taken  by 
deposition  to  which  were  attached  cross- 
lnterr<^toriea.  To  one  of  these,  inquiring 
whether  the  testator  talked  with  him  about 
It  or  to  any  one  else  in  his  presence  concern- 
ing It,  the  witness  answered: 

"AH  he  said  was  that  if  he  never  made  an- 
other will  that  one  would  do.  I  can't  remem- 
ber that  he  safd  anything  else." 

It  aKieared,  however,  from  the  testimony 
of  another  witness  that  at  the  close  of  the 
ceremony  Mr.  Watkins  remarked,  "That  is 
quite  a  Josh."  It  Is  argued  that  this  shows 
that  Mr.  Watkins  himself  did  not  regard  the 
making  of  the  will  to  be  anything  more  than 
a  ceremtmiaL  But  we  think  the  witness*  tes- 
timony as  a  whole  shows  that  the  remark 
was  made  with  reference  to  .the  requirement 
that  a  will  be  executed  rathw  than  to  tbe 
instnimrat  executed  as  a  will ;  a  part  of  the 
witness*  further  testimony  being  the  follow- 
ing: 

"Q.  Was  there  anything  said  by  Mr.  WatUna 
as  to  whether  or  not  he  was  executing  a  will? 
A  TeB,  sir;  it  was  expressly  understood  that 
be  vras  executing  a  will.  ■ 

"Q.  What,  if  anything,  did  he  say  with  rela- 


tion to  baviag  made  a  win?  A.  Well,  be  laid 
tbat  that  was  his  will;  that  he  signed  that  ai 
Ilia  will,  his  laat  will  and  testament.  *  *  * 
As  I  say.  it  la  tbe  custom  that  the  request  be 
made  and  complied  witb  by  every  candidate, 
lie  is  asked  if  be  has  made  a  will,  and.  if  lie 
baa  not,  he  is  reqnested  to  do  so,  and  he  hai 
to  do  BO  before  he  can  proceed  any  furtber." 

The  disagreement  among  the  members  at 
the  order  as  to  the  purport  of  the  require- 
ment is  not  of  moment.  The  question  in  each 
case  must  necessarily  be,  Wliat  was  the  la- 
tent of  the  particular  Individual?  and  here, 
we  think,  the  trial  Judge  correctly  deter- 
mined tbat  the  deceased  executed  this  in- 
strument intending  It  to  be  bis  last  will  and 
testament. 

The  Judgment  is  afflcmed, 

PABKEB,  a  and  HOLCOUB,  con- 
cur. 

BRIDGES.  J.  (dissenting).  I  am  nnaUe 
to  concur  in  the  foregoing  (pinion.  I  readily 
agree  with  tbe  correctness  of  the  statemeat 
therdn  that  no  instrument  should  be  Iield  to 
be  a  last  will  and  testament  unless  tbe  procrf 
shows  the  intent  of  the  maker  that  it  should 
be  such.  But  mere  preponderance  of  evi- 
dence should  not  be  sufficient ;  tbe  evidence 
should  be  such  as  to  clearly,  convlncin^y, 
aud  satisfactorily  establish  tbe  intention.  I 
do  not  think  the  testimony  in  this  case  is  of 
the  class  indicated.  It  falls  to  convince  me 
tbat  the  maker  of  the  purported  will  intend- 
ed It  to  bb  a  final  disposition  of  property. 
The  making  of  a  will  Is  an  important  and 
solemn  business.  The  testator  usually  de- 
liberates the  subject,  and  when  tbe  will  Is 
made  be  keeps  It  In  bis  possession  or  under 
bis  control.  lie  generally  chooses  his  own 
time  to  make  It  and  bis  witnesses  to  It.  It 
seems  to  me  that  all  of  tbe  conditions  and 
circumstances  surrounding  the  making  of  this 
instrument  argue  with  great  force  against 
the  Idea  tbat  it  was  made  wItb  tbat  serious- 
ness and  solemnity  with  which  wills  are 
customarily  made.  As  pointed  out  by  the 
court's  opinion,  It  was  made  as  a  part  of 
tbe  ritualistic  work  of  a  secret  society  into 
which  the  deceased  was  being  Initiated.  One 
witness  testified  that  tbe  deceased,  at  tbe 
time  of  making  the  instrument,  said  he 
thought  It  was  "quite  a  Josh."  Tbe  testi- 
mony also  conclusively  shows  tbat  at  least 
some  of  the  members  of  the  society  who  had 
previously  been  Initiated  Into  It,  and  who 
probably  had  been  required  to  make  similar 
purported  wills,  believed  tbat  it  was  not  In- 
tended tbat  the  instrument  so  made  was  to 
he  considered  a  final  will  and  testament. 
Tbe  deceased  here  may  have  been  of  like 
mind.  This  purported  will  was  made  some 
18  years  prior  to  decedent's  death,  during  all 
of  which  tlnre  it  was  lodged  In  the  secret  ar- 
dilves  of  the  sodety. 
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I  greatly  fear  tbat  the  holding  of  the  court 
In  this  case  will  lead  to  the  presentation  and 
probation  of  many  instruments  In  the  form  of 
wills  which  were  never  Intended  to  be  such. 
I  frankly  concede  that  a  valid  will  might  be 
made  under  the  circumstances  this  Instru- 
ment was  made,  but  certainly  the  testimony 
of  the  intention  of  the  testatcv  should  be 
much  stronger  than  U  shown  in  this  case,  to 
authorize  the  probation  of  It  as  a  final  dispo- 
sition of  property.  I  think  the  Judgment 
ought  to  be  reversed. 


MACKINTOSH. 
MDt. 


J.  omcun  in  this  dla- 


1116  Wash.  J») 

HAYS  V.  SUMPTER  LUMBER  CO.  tt  aL 
(Na.  16316.) 

(Supreme  Court  of  Washlntton.  Jane  V>, 

CoHtlRnaoa  4=»I0— Appileatloa  fnwad  of 
iltigatl«R  of  IssiMt  In  tutlnr  pmdlng  siiH 
Md  properly  toiM. 

In  action  for  damages  for  fallars  to  prose- 
cute and  aid  an  appeal  of  a  qaieting  title  ac- 
Hon  In  which  both  plaintiff  and  defendants  were 
interested,  held  that  plaiotiff's  application  for 
continaance  because  of  a  pending  appeal  in  the 
quieting  title  action  was  properly  denied,  as 
the  result  of  the  appeal  would  not  determine 
any  issue  in  the  Instant  acUon. 

Department  1. 

Appeal  from  Superior  Court,  Pierce  Coun- 
ty; John  D.  Fletcher,  Judge. 

Action  by  W.  P.  Hays  against  the  Sumpter 
Lumber  Company  and  osiers.  From  Judg- 
m&it  of  dismissal,  iflainUff  anpeals.  Af- 
Armed, 

W.  V.  Hoys,  of  Seattle,  for  appellant 
BL  Sl  Torlc,  of  Xacona,  and  Peters  ft  Pow- 
ell, of  Seattle^  for  reepond^ts. 

FULLeKTON,  J.  The  appellant  Hays 
Instituted  this  action  against  the  respond- 
ents, Sumpter  Lumber  Company,  a  corpora- 
tion, and  J.  J.  Hewitt,  and  Henry  Hewitt 
as  administrators  of  the  estate  of  Henry 
Hewitt,  Jr.,  deceased,  to  recover  the  sum 
of  $2,602,500.  The  claim  was  based  upon  a 
contract  entered  into  between  the  appellant 
and  Henry  Hewitt,  Jr.,  whereby  the  appel- 
lant contracted  to  sell  to  Hewitt  bis  inter- 
ests in  certain  timber  lands.  At  the  time 
of  the  execution  of  the  contract  tbe  interests 
of  the  appellant  in  the  lands  were  r^resent- 
ed  by  sheriffs  certificates  of  sales  Issued  on 
the  sales  of  the  lands  under  execution.  In 
the  contract  It  was  provided  that  Hewitt 
should  pay  to  the  appellant  a  certain  fixed 


sum  In  the  case  the  lands  were  redeemed 
from  the  sales  by  tbe  Judgment  debtors,  and 
should  pay  another  fixed  sum,  and  deed  to 
tbe  appellant  an  undivided  one-half  interest 
in  the  land  in  the  case  the  sales  should  pass 
to  deeds.  The  lands  were  not  redeemed  from 
the  sales,  and  sheriff's  deeds  were  subsequent- 
ly executed  to  Hewitt  Hewitt  thereafter, 
with  the  written  consent  of  the  jippellant, 
conveyed  the  lands  to  the  respondent,  Sump- 
ter Lumber  Company,  although  neither  the 
payment  nor  the  deed  agreed  to  be  made  to 
Hays  was  made.  The  lands  were  at  all  times 
adversely  claimed  by  a  corporation  known  as 
the  Sound  Timber  Company.  This  corpora- 
tion held  the  legal  title  to  the  property  at 
the  time  of  the  execution  sales,  and  was 
neither  a  Judgment  debtor  in  nor  a  party  to 
the  action  In  which  the  Judgment  was  enter- 
ed on  which  the  sales  were  bad.  With  the 
matters  in  this  condition  the  respondent 
Sumpter  Lumber  Company  began  a  suit  to 
equity  In  the  United  States  District  Court 
against  the  Sound  Timber  Company  to  quiet 
Its  title  to  the  lands.  Tlie  Sound  Tbnber 
Company  answered  in  the  suit,  in  which  It 
denied  title  In  the  plalntltf,  averred  title  in 
itself,  and  prayed  that  Its  title  be  quieted  as 
against  the  plaintiff.  On  a  trial  had  .on  the 
merits  the  Sound  Lumber  Company  prevail- 
ed, and  the  present  appellant,  who  is  an  at- 
torney at  law  and  who  represented  the  Sump- 
ter Lumber  Company  to  the  suit,  gave  notice 
of  appeal  to  the  United  States  Circuit  Court 
of  Appeals.  Before  the  appeal  was  perfect- 
ed Henry  Hewitt,  Jr.,  died,  and  the  Sumpter 
Timber  Company,  as  well  as  the  representa- 
tives of  Henry  Hewitt,  Jr.,  refused  to  pro- 
ceed further*  with  the  appeal.  The  presmt 
appellant  thereupon  had  himself  substituted 
as  party  appellant,  and  prosecuted  the  ap- 
peal on  his  own  behalf  ajid  at  bis  own  cost 
The  appeal  resulted  In  an  afilrmance  of  the 
decree  of  the  district  court.  Hays  v.  Sound 
Timber  Co.  (C.  O.  A.)  261  Fed.  571. 

To  charge  the  respondents  in  the  present 
action,  the  appellant  alleged  that  Henry 
Hewitt,  Jr.,  was  the  president  of  the  Sump- 
ter Lumber  Company,  and  as  such  caused 
the  snlt  to  quiet  title  to  be  instituted,  and 
promised  oa  behalf  of  himself  and  on  behalf 
of  that  company  to  advanoe  the  costs  neces- 
sary lor  the  prosecutUMi  of  the  appeal,  and 
further  alleged: 

"That  pSaintlff  as  attorney  for  tbe  said 
Sumpter  Lumber  Company,  about  the  time  of 
said  appointment  of  said  defendants  as  such 
administrators,  dnly  applied  to  them  to  take 
and  prosecute  tbe  required  appeal  to  the  Cir- 
cuit Court  of  Appeals  aforesaid  from  the  said 
decree  of  April  29.  1918,  both  In  their  opac- 
ity as  administrators  of  said  estate  and  as  tbe 
successors  in  interest  of  the  said  Henry  Hewitt, 
Jr.,  to  the  said  Sumpter  Lumber  Company,  but 
said  defendants  neglected  and  did  not  take  any 
step  toward  the  proaecution  of  said  appeal,  but 
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thereafter  and  vltiioat  the  knowledfe  or  con- 
sent of  tiUa  plaintiff  and  for  the  purpose  of  de- 
frandins,  cheatiiic,  snd  swindling  this  plaintiff 
oat  of  an  his  rights  and  interests  in  and  to 
said  lands,  fraadolentl;  conspired  and  confed- 
erated with  the  defendants  the  said  Sound 
lumber  Company,  its  officers,  agents,  and  at- 
toroeji,  for  the  purpose  of  preTenting  an  ap- 
peal to  be  taken  from  said  decree  of  April 
1018,  and.  as  a  part  of  said  camj^xmej  and 
frand  wrongfully  eqolpped'  the  defendant  the 
Sound  Timber  Company,  its  officers,  acenta* 
attorney  and  serrants  with  ^davits  and  pa- 
pers in  substance  dedaring  it  to  be  the  purpose 
of  said  Sumpter  Lumber  Company  and  its  said 
officers  and  successors  In  interest  not  to  ap- 
peal from  said  order  of  April  29,  1918,  and  to 
enable  the  said  Sound  Timber  Company  and 
themselTOs  t/>  wroncfolly  and  tamdnlenUy  de- 
feat this  plaintiff,  both  in  Us  eapad^  as  the 
attorney  for  the  said  Svmpter  Lumber  Com- 
pany tn  making  and  peifectinc  said  appeal, 
and  fn  his  own  indlTldual  capacity  as  the  bene- 
fldal  owner  bk  and  to  all  the  interests  of  said 
lands  in  pursuance  <^  said  contract  of  sale 
of  Norember  19.  1908,  by  which  the  said  de- 
fendants in  pursuance  of  said  conspiracy  have 
80  interfered  with  this  plaintiff  In  the  prosecu- 
tion of  said  appeal,  both  as  said  attorney  and 
in  Us  individnal  ea^wity  aforesaid,  involving 
an  unnecessary  and  additional  cost  and  expense 
to  him  In  and  about  the  premises  of  at  least 
$10,000  and  by  which  the  said  Hays  has  been 
required  to  advance  out  of  his  own  means  all 
of  the  expenses  In  the  preparation  of  records, 
transcripte,  and  expenses  necessary  in  the 
premises  in  the  sum  of  at  least  (5,000,  all  of 
which  the  said  Henry  Hewitt,  Jr^  by  the  terms 
of  Ua  agreement  with  this  plaintiff,  waa  to 
have  paid  and  advanced  out  of  his  own  funds. 

**Fhat  by  the  terms  of  said  contract  of  No- 
vember 19,  1908,  the  said  Henry  Hewitt,  Jr., 
was  to  pay  plaintiff  for  an  undivided  one-half 
interest  In  the  lands  covered  by  said  sheriff's 
certificates  to  the  said  Hays,  at  the  time  of 
the  'vesting'  of  titie  under  said  certificates  In 
the  said  Henry  Hewitt,  Jr.,  In  the  sum  of 
$90,000,  less  $2,600,  which  was  paid  down  at 
the  time  of  making  said  pnrcbase  and  obtaining 
the  assignment  of  said  certificates  to  Um. 

"That  said  title  thereafter  duly  vested  in 
tiie  said  Henry  Hewitt,  according  to  the  terms 
of  said  writing,  by  virtue  of  tiie  sherifTs  deeds 
thereunder,  and  the 'failure  and  refusal  of  said 
Henry  Hewitt.  Jr.,  as  the  president  of  said 
corporation  and  his  successors  In  Interest  and 
ibt  said  corporation  itself,  and  the  said  heirs 
of  the  said  Henry  Hewjtt.  Jr.,  and  each  of 
them,  to  duly  prosecute  an  appeal  from  the  de- 
cree aforesaid,  all  in  violation  of  the  terms  of 
said  agreement  of  November  19,  1908,  by 
which  plaintiff  has  been  made  to  lose  the  un- 
cfivided  one-half  interest  in  and  to  all  of  said 
lands,  and  may  yet  be  forced  to  lose  it.  also 
the  title  thereto  so  to  be  given,  to  this  plain- 
tiff, to  said  lands,  of  the  reasonable  value  of 
$2,000,000,  also  the  further  sum  of  $87,500 
aforesaid,  all  of  which  tbe  defendants,  and 
each  of  them,  well  knew  would  flow  as  a  con- 
sequence of  their  said  acts." 

l%e  respondents  pot  in  issue  tbe  alle^- 
tlona  of  the  complaint,  and  thereafter  noted 
tba  cause  for  trial.  At  the  time  the  cause 


was  called  for  trial  the  ai^Uant  moved  tor 
a  continuance.  On  this  motion  the  statement 
of  facts  shows  the  following; 

"Be  it  remembered  that  on  the  25th  day  <rf 
February,  1920.  tbe  case  of  W.  F.  Hays, 
Plaintiff,  v.  Sumpter  Lumber  Company  and  the 
Henty  Hewitt  Estate  was  duly  called  for  trial 
before  Hon.  John  D.  Fletcher,  one  of  tbe 
judges  of  said  court,  presiding  in  d^rtsaant 
No.  8,  plaintiff  appearing  In  person  and  the 
defendants  being  represented  by  thdr  counsd. 
Messrs.  Peters  &  Powell  and  B.  B.  Torfc,  Bsq., 
and  the  oral  application  of  the  plaintiff  for  a 
continnance  of  the  case  being  made  upon  the 
ground:  First,  that  the  subject-matter  of  this 
sction  out  of  whidi  this  action  has  grown  is 
now  pending  in  the  United  States  Circuit  Court 
of  Appeals,  with  notice  to  said  court  of  the 
purpose  and  intention  of  suing  out  a  writ  of 
certiorari  from  a  judgment  ontared  tm,  that 
court  to  the  Su^eme  Court  irf  the  United 
States,  directing  the  <^rcnit  Court  oi  App^ 
to  transmit  the  record  In  said  cast  for  a  final 
hearing  of  said  case  upon  merits. 

"That  upon  further  representation  to  the 
court  that  a  final  determination  in  tiie  United 
States  Supreme  Court  in  favor  of  the  appel- 
lant would  determine  the  righta  of  the  plaintiff 
in  this  case  In  so  far  as  his  claim  goes  to  tbe 
money  judgment  sought  herein,  and  would  ^ve 
to  the  defendant  In  this  suit  an  interest  of 
one-hslf  the  entire  lands  involved  in  that  suit 
if  judgment  is  favorable  under  tbe  decision  of 
tbe  Supreme  Court,  tbe  purpose  of  said  suit 
being  to  quiet  titie  to  some  25,000  acres  of 
timber  lands,  which  was  tbe  subject-matter  Ot 
the  contract  sued  upon  in  this  action. 

"That  suit  being  undetermined  by  the  United 
States  Supreme  Court  it  is  impossible  for  liua 
oourt  to  proceed  with  the  trial  ot  this  case 
upon  the  merits,  and  grant  full  and  comitate 
relief  to  the  plahitifl  and  to  the  defendant,  and 
that  a  trial  at  this  time  would  be  premature 
and  ineffectual  for  any  purpose. 

"Tbe  subject-matter  of  the  litigation  being 
the  titie  to  said  timber  lands.  If  determined  in 
said  court  favorably  to  the  petitioner  and  ap- 
pellant, then  his  rights  now  sought  in  tUs  ac- 
tion win  have  been  satisfied  and  adjudicated, 
and  this  actiuk  would  l>e  at  an  end  In  so  ter  as 
such  incidental  e^enses  or  costs  as  might  be 
Incurred  by  a  natural  appellant  or  litigant  hi 
the  case  were  concerned.  This  is  in  view  of 
the  necessary  substitution  in  said  Sumpter 
Lumber  Company  case  of  this  plaintiff  in  the 
present  action. 

"Tbe  said  case  in  the  United  Statea  Circuit 
Oourt  of  Appeals  being  entitied;  United  States 
Circuit  Court  of  Appeals  for  the  Nhith  Gr- 
cult  W.  F.  Hays,  Substituted  aa  Appellant 
for  Sumpter  Lumber  Ctmpany,  a  Oorporatkm, 
Pursuant  to  Order  Entered  AprO  8,  1919.  A^- 
pellant.  v.  Sound  l^ber  Lumber  Company,  a 
Corporation,  Appellee.  Upon  Appeal  from  the 
United  SUtes  District  Court  for  Washington. 

"That  upon  these  facts  being  stated,  tbe 
court  found  that  the  application  for  continuance 
of  this  present  sction  is  without  merit,  and  ia 
denied.  To  wUch  denial  the  ^intiff  then  and 
there  excepted,  and  exception  was  sDowad  by 
the  court 

"The  Court:  Let  the  record  show  Hiat  tbe 
shove  statement  is  teken  in  lieu  of  an  affidavit 
audi  proceedings  being  oonseatad  ta  hr  the 
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iittorneTi  for  a«  defendant.  Titm  may  pro- 
ceed vith  the  trial  on  tbe  merlta. 

*'Mr.  Hays:  The  plaintiff  refases  to  proceed 
or  submit  further  to  the  jurisdiction  of  this 
court,  apon  the  (round  that  it  is  without  jnris- 
dictiou  of  the  subject-matter,  and  therefore 
any  jadgment  It  might  render  in  tiiis  case 
votdd  be  void. 

"Tbe  Court:  On  that  statement,  let  an  order 
be  entered  ffiamfaallic  the  action. 

"Mr.  Hays:  Your  honor  will  allow  exception. 

"The  Court:    Exception  allowed." 

The  appellant  argaes  In  support  of  lilfl 
dalm  of  error  tliat.  while  an  mergency  ex* 
iBted  for  luatltntlng  tbe  action  (the  emergen- 
cy being  to  aTOld  tbe  abort  statote  of  limita- 
tions), no  emergency  existed  for  the  immedi- 
ate trial  of  tbe  acti<m;  and  since  p.  favor- 
able decision  1^  the  Supreme  Court  of  the 
United  States  on  the  writ  of  error  .will  reet 
title  to  the  lands  mentioned  In  him,  and 
tender  it  unnecessary  to  litigate  further 
many  of  the  questions  he  here  seeks  to  liti- 
gate, jnstloe  required  that  the  cause  be  con- 
tinned  to  await:  the  outctHiie  of  the  proceed- 
ings In  that  court,  as  to  do  so  ml^t  save 
him  from  the  burdra  and  cost  of  litigating 
matters  which  a  fftvorable  dedslon  would 
render  it  unnecessary  to  litigate.  The  refers 
ence  is  here  to  that  part  of  the  complaint 
which  seeks  to  diarge  the  respondents  .with 
the  Talue  of  the  lands  in  case  it  should 
finally  be  determined  that  they  have  been  lost 
to  the  parties.  But  we  are  clear  that  no 
cause  of  action  Is  stated  in  this  regard.  As 
we  held  in  Tanasse  Land  Co.  t.  Hewitt,  9S 
Wash.  643,  IM  Pac.  196,  construing  tbe  very 
contract  hen  relied  upon,  the  subject-matter 
of  tlie  contract  was  Uw  sate  and  purchase 
of  land,  and  no  action '  would  lie  to  recover 
the  purchase  price  if  the  title  to  the  land 
did  not  pass  by  the  aecntion  sale.  It  most 
fcdiow  that  thto  acUon  in  no  way  hinges  on 
the  result  of  the  proceedings  in  the  United 
States  Supreme  Court  Whether  the  pro- 
ceedings result  favorably  m  unfaTorably  to 
the  appellant,  he  Is  equally  prohibited  tnm 
recorerlng  the  Talue  of  the  lands  from  the 
reqMHtdents.  If  the  c<»nplalnt  states  a  cause 
of  actitm  at  all,  it  states  a  cause  of  action 
becanse  of  the  breach  of  the  contract  to  pros- 
eente  and  pay  ttie  costs  of  the  appeal  from 
the  judgmrait  of  the  district  court  to  the 
Court  (tf  Appeals.  But  as  this  issue  was  in 
no  way  d^ndent  on  the  outoome  of  the 
pending  proceedings,  it  could  have  been  tried 
at  the  tbae  tbe  defaidant  sought  to  try  It, 
as  well  as  at  any  other  time. 

There  .was  therefore  no  showing  authwlB- 
tog  a  continuance,  and  it  follows  aa  of  course 
that  no  error  was  cranmitted  by  denying  tlie 
application. 

The  Judgment  will  be  alQrmed. 


PARKBR,  g  J.,  HOLCOMB,  BBIDGBS. 
and  BfAOEINTOSH,  3J^  concur. 
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(Supreme  C^rt  of  Washington.  June  SL 

1921.) 

1.  AttorB«y  aid  ollont  ^3»S2  —  Additional 
ohames  nay  be  AM  peadlai  dtibarMeat 
bearlsg. 

A  proceediiv  before  the  board  of  law  ex- 
aminers on  charges  against  sn  attorney  is  not 
strictly  judicial  In  its  nature,  and  where  the 
complaint  was  definite  and  certain  In  its  diarg- 
es,  and  accused  was  given  ample  time  and  full 
opportunity  to  present  his  defense,  the  board 
had  authority  to  permit  additional  diargea  to 
be  filed  after  the  bearing  had  been  entered 
upon,  and  tbe  proceedings  were  not  void  be- 
cause of  the  flUng  of  sodi  additional  charges. 

2.  Attoraey  and  oliest  ^53(l)^o  prasamp- 
tlon  of  unfairsess  because  charges  against  at- 
toraqr  vertftad  by  member  of  board  of  exan- 

IMTS. 

In  a  proceeding  before  the  board  of  law 
examiners  for  the  disbarment  of  an  attorney, 
no  presumption  of  unfairness  or  partiality 
arises  from  the  fact  that  the  complaint  was 
verified  by  a  member  of  the  board  to  tbe  effect 
that  he  believed  it  to  be  true,  as  the  power  of 
instituting  proceedings  is  expressly  conferred 
on  the  boscd. 

Department  1. 

Proceeding  Institnted  before  tbe  state 
board  of  law  examiners  for  the  disbarment 
of  BufuB  L.  Sherrill,  an  attorney  at  law. 
The  board  filed  a  transcript  of  Its  proceed- 
ings with  a  report  recommending  the  disbar- 
ment of  accused.  Accused  disbarred. 

U  Lw  Thompson  and  John  H.  Dmtbar,  both 
of  Olympla,  for  State  Board  of  Iaw  Bxam- 
InersL 

Leo  ft  mastett,  <tf  TaoonUt  Ua  respondent. 


FUUiBBTON,  X  IMb  Is  a  proceeding  for 
tbe  disbarment  of  Bufus  L.  ^»riU,  u  at- 
torney at  law,  duly  Ucoised  to  practice  In 
the  courts  of  this  stated 

Tbe  comidaint  i^alnat  Mr.  Sherrill,  as  orig- 
inally filed  with  the  state  board  of  law  exam- 
iners, contained  two  Charges;  the  substance  of 
the  flrat  beli^  that  be  had  wnrngfully  ai^n^ 
prlated  to  bis  own  use  money  sent  him  in  his 
capadlgr  as  an  attorney  by  a  judgment  debtor 
for  the  purpose  of  satis^flng  a  judgment,  and 
the  second  that  be  ms  of  immoral  and  disso- 
lute haUts,  a  habitnal  drunkard,  and  had  been 
guilty  of  vlolatiiw  the  liquor  laws  of  the 
state,  and  bad  paid  fines  and  served  Jail  s^- 
tenoes  upon  c<»ivlcti<m8  f6r  such  offenses.  On 
the  filing  of  the  complaint,  the  board  appoint- 
ed a  time  and  place  tor  hearing  the  same^ 
and  caused  notice  tbsreot  to  be  served  on 
Mr.  Sherrill.  At  the  time  and  place  appoint- 
ed Mr.  Shwrill  appeared  and  filed  a  writtai 
answer  to  the  diargea;  the  answer  bdng  In 
substance  a  gaieral  denial  of  the  charges. 
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save  Uiftt  he  expressly  admitted  that  he  had 
been  found  gnllty  and  had  paid  fines  and 
had  served  jatl  sentences  for  nulawfally  hav- 
ing In  his  possession  Intoxicating  liquors. 
The  hearing  then  proceeded  upon  the  charges 
on  which  lasne  was  taken,  In  which  bearing 
evidence  was  introduced  both  In  support  and 
In  disproof  of  the  charges.  On  the  conclu- 
sion of  the  testimony  the  attorn^  represenO 
ing  the  prosecution  announced  to  the  board 
that  since  the  filing  of  the  complaint  on  the 
pending  charges  additional  charges  against 
the  accused  had  been  brought  to  bis  attention 
which  he  desired  to  Investigate,  and  moved 
the  board  for  a  continuance  of  the  bearing 
to  Some  future  day  certain  with  leave  to  file 
a  supplemental  complaint  in  case  he  found 
sufiJclent  substantiatloa  of  the  charges.  To 
this  Mr.  Sherrill,  who  was  then  appearing 
on  his  own  behalf  made  no  objection,  and  on 
the  suggestion  of  a  date  by  the  chairman  of 
the  board  answered  that  it  was  satisfactory. 
The  hearing  was  then  adjourned  until 
Wednesday,  November  10, 1920,  the  chairman 
directing  that  any  complaint  containing  ad- 
dltl<mal  charges  be, served  apoo  the  accused 
at  least  10  days  prior  to  the  time  to  which 
the  hearing  was  adjourned. 

On  Octot)er  22,  1920,  an  am^ded  and  sup- 
plemental complaint  was  filed  with  the  secre- 
tary of  the  board.  This  complaint  contained 
the  chat'ges  set  forth  tn  the  original  com- 
plaint in  substantially  the  language  there 
pursued,  and  contained  In  additiim  two  fur- 
ther charges,  the  first  of  which  la  that  he 
aided  and  abetted  one  Julia  B.  Smith  In  the 
practice  of  criminal  abortion,  and  the  second 
that  after  the  conviction  of  Mrs.  Smith  for 
the  crime  of  criminal  abortion,  and  after  her 
SCTtence  to  a  term  in  the  penitentiary,  he 
sought  to  persuade  certain  witnesses,  who 
testified  for  the  state  at  her  trial,  to  make 
false  affidavits  for  use  in  an  application 
which  he  contemplated  making  to  the  Gov- 
ernor of  the  state  for  her  pardon. 

The  amended  and  supplemental  complaint 
was  served  on  Mr.  Sherrill  more  than  10 
days  prior  to  the  adjourned  hearing.  At 
that  time  Mr.  Sherrill  appeared  In  person  and 
by  counsel,  and  filed  certain  written  objec- 
tions to  any  further  proceedings.  These  ob- 
jections were  overruled  by  the  board,  where- 
upon evidence  was  Introduced  on  behalf  of 
the  prosecution  in  support  of  the  additional 
charges.  An  adjournment  was  then  taken  to 
a  later  day,  at  which  time  counsel  alone  ap- 
peared ;  Mr.  Sherrill  personally  making  no 
further  appearance.  At  this  hearing  the 
proceedings  were  conducted  to  a  close,  and 
later  on  the  board  returned  Into  this  court 
a  transcript  of  the  proceedings  together  with 
thdr  repwt,  finding  the  charges  sustained 
and  recommendliv  that  the  accoaed  be  de- 
barred. 

[1]  In  this  court  It  is  contended  on  behalf 
of  the  accused  that  the  board  exceeded  its 
powen  In  pennlttlng  the  amoided  and  sop- 


plemental  complaint  to  be  filed  and  In  retry- 
ing the  cause  upon  the  additional  charges  set 
forth  therein.  It  is  argued  that  ameudmenta 
to  complaints  in  proceedings  of  this  sort  are 
governed  by  the  statute  permitting  amend- 
ments to  complaints  in  ordinary  civil  actions, 
and  that  there  was  no  sufficient  cause  shown 
for  allowing  the  amendment  in  this  instance. 
But  we  think  this  a  special  proceeding  to 
which  the  statutes  referred  to  are  inappli- 
cable. The  hearing  before  the  board  Is  not  in 
its  nature  strictly  Judicial.  By  the  statute 
creating  the  board,  they  are  empowered  only 
to  entertain  the  complaint,  bear  and  take 
evidence  thereon,  and  report  the  evidence 
with  their  recommendatloos  to  this  court, 
where  the  final  Judgment  Is  entered.  It  is 
essential,*  of  course,  that  the  complaint 
against  the  accused  state  definitely  and  clear- 
ly the  grounds  of  the  charges  aguinst  him, 
and  that  be  be  given  full  and  ample  oppor- 
tunity to  make  his  defense  thereto,  but  it  is 
not  a  requirement  that  the  proceedings  take 
any  particular  course,  or  that  they  comply 
with  the  practice  governing  the  proceedings 
In  the  superior  or  other  courts.  Here  the 
complaint  was  definite  and  certain  in  Its 
charges,  the  accused  was  given  ample  time 
and  a  full  opportunity  to  present  his  defense, 
and  we  cannot  think  that,  because  the  board 
allowed  additional  charges  to  be  filed  aft^ 
the  hearing  had  been  entei-ed  upon.  It  in  any 
way  acted  Irregularly  or  without  authority, 
much  less  that  It  so  far  exceeded  its  powers 
as  to  render  the  proceedings  void. 

[2]  The  complaint  was  verified  by  a  mem- 
ber of  the  board  to  the  effect-that  he  believed 
It  to  be  true.  It  is  argued  that  this  is  to 
make  the  board  both  the  accuser  and  the 
Judge,  and  that  the  proceedings  are  void  for 
this  reas(Hi.  But  this  is  a  power  expressly 
conferred  on  the  board  by  the  statute,  and 
no  presumption  of  unfairness  or  partiality 
arises  from  the  fact.  A  similar  <^Jection  was 
made  to  the  act  establishing  a  railroad  com- 
mission (Laws  1905,  p.  145),  which  permitted 
the  commission  created  thereby  to  institute 
proceedings  "upon  Its  own  motion"  against 
public  carriers.  But  we  held  this  not  fatal 
to  the  act,  or  as  rendering  void  pnK.-eedines 
Instituted  on  a  complaint  verified  by  one  of 
the  commissioners.  State  ex  reL  Oregon 
etc.,  Ca  T.  R.  B.  Com.,  52  Wash.  17. 100  Pec 
179. 

The  merits  of  the  controversy  we  shall 
not  discuss.  Recognizing  the  serious  conse- 
quences of  the  proceedings  to  the  accused, 
and  the  rule  of  law  that  the  accnsations 
should  be  proven  by  a  clear  preponderance 
of  the  evidence,  we  have  no  hesitancy  in  say- 
ing that  the  evidence  Justifies  the  conclusion 
that  the  accused  has  been  guilty  of  conduct 
demonstrating  his  unfitness  to  practice  as 
an  attorney  at  taw. 

It  will  therefore  be  the  judgment  of  tbt 
court  that  the  license  heretofore  granted  the 
accused  to  practice  law  in  this  state  be  re- 
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voked.  that  be  be  disbarred,  and  that  his 
name  be  stricken  from  the  roll  of  attomeys. 

PARKESt.  a  J.,  and  HOLCOMB,  MACK- 
INTOSH, and  BRIDGES,  JJ^  concur. 


■(116 'Wash.  IH) 

CORUM  M  ».  V.  BLOMQUIST  at  ax. 
(No.  I«387.) 

(Saprema  Conrt  of  WaaUngtou;  Jima  22, 

1921.) 

1.  Negliganoe  ^=>I36(  19)— Negligence    as  to 
ohild  drowned  In  swimming  pool  lield  for  Jury. 

Id  parents'  action  for  drowning  of  tlieir 
son  in  a  swimmlDX  pool  operated  by  defend- 
ants, on  testimony  that  the  son  was  missing 
for  from  10  to  15  minutes  witlioat  bis  absence 
being  noted,  the  failnre  of  the  employee  in 
^arge  t*  be  reasonably  attentive  Aeld  for  the 
jury. 

2.  Negllgenoe  4=»I25— Prevloua  accidents  la 
swlnmlng  pool  held  inadmissible. 

In  parents'  action  for  drowning  of  their 
aon  in  a  swimming  pool '  operated  by  defend- 
ants, where  the  plaintiffs  produced  no  testi- 
mony of  any  negtigeoce  tn  the  construction  or 
operation  of  the  pool  other  than  that  relating 
to  the  failure  of  the  employee  in  charge  to  be 
reasonably  attentiTSi  evidence  relative  to  pre- 
vious accidents  in  the  pool  was  inadmissible. 

Department  1. 

Appeal  from  Superior  Court,  Grays  Harbot 
County ;  W.  A.  B^nolds,  Jn^. 

ActlOD  1^  George  A.  Corum  and  wife 
against  Gust  Blomqulst  and  wife.  Verdict 
for  plaintiffs  for  $1,  and,  from  order  granting 
plalntlflte*  motion  for  new  trial,  defendants  ap> 
peaL  Affirmed. 

William  E.  Campbell  and  Martin  F.  Smith, 
both  of  Hoquiam,  for  appellants. 

W.  H.  Abel,  of  Montesano,  SiOm  D.  Ehr- 
hart,  of  Hoaulam,  for  respondents. 

UACEINTOSH,  J.  The  appellants  opei^ 
ate  a  swimming  pool  In  a  building  owned  by 
them  at  Hoquiam,  and  on  July  10,  1919,  the 
teqptMidents*  11  year  old  boy  was  there  drown- 
ed. The  complaint  charges  that  the  bed  of 
the  pool  slopes  from  a  few  inches  to  e^ht 
feet  in  depth,  and  was  a  dangerous  yet  at- 
tractive place  for  small  children,  and  that 
8U(^  children  were  likely  to  be  injured  or 
drowned,  and  tliat,  with  knowledge  of  these 
conditions,  the  awellants  operated  the  pool 
without  pladrig  a  responsiUe  perscm  in 
charge,  and  negligently  committed  the  care 
of  the  pool  to  their  daughter,  a  g^l  hicking 
in  Jndgmrait  experience,  skill,  or  aMlity  to 
safeguard  th»  children  who  frequented  the 
IK>ol.  The  case  was  tried  to  a  Jury  and  re- 


sulted in  a  verdict  tor  the  respondents,  who 
moved  for  a  new  trial,  which  was  granted, 
and  from  that  order  the  appellants  bring  the 

case  here. 

Ml  Appellants  allege  that  the  court  com- 
mitted error  In  granting  the  new  trial  and 
committed  error  in  refusing  to  grant  appel- 
lants' motion  for  a  n<msult.  Upon  the  re- 
spondents' suggestion  in  their  brief  that  the 
abstract  of  the  testimony  furnished  by  the 
appellants  is  inadequate,  we  have  read  the 
■statement  of  facts,  which  discloses  that  the 
respondents  produced  no  testimony  of  any 
negligence  In  the  construction  or  operation  of 
the  swimming  pool  other  than  that  relating 
to  the  failure  of  the  employee  In  charge  to  t>e 
reasonably  attentive.  Tbe  testimony  upon 
this  point  which  would  entitle  the  respond- 
ents' case  to  be  considered  by  a  Jury  was  that 
the  respondents'  son  was  missing  for  from 
10  to  15  minutes  without  his  absence  being 
noted.  This  presented  a  question  of  fact  for 
the  Jury  to  determine  whether,  if  that  state- 
ment is  true  (and  it  Is  open  to  some  doubt, 
for  tbe  boy,  after  being  brought  out  of  the 
water,  breathed  a  few  times  under  manual 
manipulation),  a  competent  attendant,  exer^ 
dsing  reasonable  care,  should  have  discover- 
ed the  boy's  disappearance  earlier  than  was 
actually  done.  There  is  no  other  elemmt  of 
negligence  in  tbe  case,  for  there  is  no  ques- 
tl<xi  that  after  the  discovery  of  the  boy  every- 
thing that  could  be  done  by  any  one  was 
done,  and  as  speedily  and  effldentiy  as  was 
humanly  possible.  Upon  this  attenuated 
string  the  respondents  rely  to  tiold  the  liabil- 
ity <a  file  appellants,  which  the  Jury  tied 
with  as  attenuated  a  knot,  having  returned 
a  verdict  in  the  sum  of  $1.  Q?here  being  the 
evidence  to  which  we  hare  referred  In  the 
case,  the  court  was  not  in  error  in  refusing  to 
grant  the  appellants'  motion  for  nonsuit 

The  grounds  upon  wlddi  the  conrt  granted 
respondentia  moti(ni  for  a  new  trial  do  not 
appear  in  the  record,  and,  under  our  rule 
which  provides  that  tbe  granting  of  s  new 
trial  will  not  be  reversed  under  sndi  condi- 
tions, we  cannot  do  ottm*  than  affirm  the 
lower  court. 

[2J  AlUiough  it  la  not  necessary  for  the 
dedsion  of  tills  case,  in  order  to  obviate  the 
necessity  for  a  further  appml  in  the  evoit  ot 
a  new  trial.  It  may  be  said  tbe  evidence 
whi(jh  was  admitted  relative  to  previous  ac- 
cidents In  tUs  swimming  pool  was  Impn^r, 
for  tbe  reason  that  the  only  question  of  neg- 
llgence,  as  we  have  seen,  in  this  cas^  is  the 
failure  of  appellants*  daughter  to  reasonably 
observe  the  movements  and  v^iovabouts  of 
those  using  the  pool. 

The  Judgmmt  la  affirmed. 

PARKER,  a  7..  and  BRIDGES,  FXTLl^R- 
TON,  and  HOLCOMB,  JJ.,  concur. 
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WILCOX  V.  MOBLEY  «t  at   (No.  16246.) 

(Snpramc  Gonrt  of  WasUnftOD.    Jvm  14, 

1921.) 

Ballraeot  ^:»f8(2)—No  ileii  at  agalnit  soller 
under  oondltloaal  siie  coatraot  who  did  aot 
request  labor  or  material*  or  ratify  perfomK 
anoe  of  faraUhino. 
Under  Lawe  1017,  p.  229,  giting  a  lien  on 
chatteta  for  labor  performed  or  material  fur- 
nished at  the  request  of  tbe  owner,  one  per- 
forminf  labor  and  furnishing  material  on  a 
truck  bad  no  lien  thereon  as  against  tbe  seller 
of  the  truck  under  a  conditional  sale  contract, 
where  the  labor  waa  not  performed  or  tbe 
material  fumisbed  at  its  request,  or  at  the 
request  of  an;  one  acting  for,  or  on  its  be- 
haU,  and  it  did  not  order,  sanction,  or  aa- 
thorlce,  have  notice  of,  or  ratify  such  per- 
formance or  fomisUng. 

Department  1. 

Appeal  from  Superior  Oonrt,  Lewis  Coun- 
ty; W.  A.  Beynolds,  Jfndvs. 

Action  by  F.  B.  WUcox  against  T.  B.  Mob. 
ley  and  others.  From  a  Judgment  for  plain- 
tiff, defendant  Mobley  appeals.  Beveraed. 

Geo.  L.  Spirk,  of  Seattle  for  appellant. 

MACKINTOaH.  J.  The  appellant,  on  Oc- 
tober 31,  1919,  Boid  a  truck  and  delivered 
poesession  thereof  to  tbe  defendant  Mobley 
under  a  c(mdltlonal  sale  contract,  which  waa 
filed  on  November  4,  in  the  office  of  the 
auditor  of  Lewis  county.  The  respondent, 
In  December,  began  this  action  to  foreclose  a 
chattel  lien,  alleging  that  be  had  performed 
labor  and  furnished  material  on  the  track 
on  Novembw  ft.  The  lien  notice  made  no 
mention  of  the  appellant.  By  answer,  the 
appellant  denied  its  llabllity  for  the  claim, 
and  alleged  that  It  was  the  owner  of  the 
track,  and  that  at  no  time  bad  It  ordered, 
sanctioned,  or  anthorized  any  repairs,  and 
had  no  notice  that  they  were  being  made, 
and  alleged  that  no  authority  ezlated  on  the 
part  of  any  one  ta  order  any  r^trs  on  ap- 
ptilanfs  behalf.  Judgment  waa  entered 
against  tbe  B];^>ellant  for  the  amount  of  the 
Uen,  and  foreclosure  and  aale  were  ordered. 
From  this  Judgment  tba  ^^pdlant  baa  pros^ 
cuted  an  appeal. 

Chapter  68,  Laws  of  1917,  llmlta  the  light 
of  a  lien  of  one  who  has  performed  labor 
or  furnished  material  to  one  who  has  per^ 
formed  the  labor  or  furnished  the  material 
"at  the  request  of  the  owner."  It  being 
Indisputable  from  the  eTidence  that  tbe  ap- 
pellant was  the  owner  of  the  track  at  the 
time  the  labor  was  performed  and  the  mate- 
rial furaisbed,  and  there  being  no  evidence 
that  these  things  were  done  at  the  appel- 
lant's request,  or  at  the  request  of  any  one 
acting  for  or  on  its  behalf,  and  It  appearing 
that  the  appellant  had  not  ordered,  sanction- 
ed, or  authorized,  or  had  notice  of  or  rati- 


fied the  performance  of  the  labor  and  the 
furnishing  of  the  material,  the  Judgment  waa 
erroneous  In  so  far  aa  it  affects  flie  appdlant, 
and  is  reversed. 

PARKBB,  O.  J.,  and  BBIDGBS,  HOL. 
COMB,  and  FULLBRTON,  JJ^  OMcqi; 


(U6  WariL  m 
DANIEL  T.  DANIEU  (No.  16166.) 

( Supreme  Court  of  WaahfnftmL  Jnoa  10^ 

1.  Refereaos  ^a^onstltatloB  doaa  a«t  pn- 
vent  provlsleo  for  appolataiaat  of  refaroaa. 

Const  art.  4,  fl  It  6k  and  23,  creating  tbe 
courts  and  defining  their  jurisdiction,  doea  net 
prevent  the  Legislature  tram  providtng  for  ttie 
appointment  of  referees  to  take  an  aocounting. 

2.  Courts  «S928— Manner  of  exenilaiBi  Jarli- 
dtotloB  not  regulated  by  Constitatlon. 

The  Constitutioii  does  not  purport  to  regn. 
late  or  control  tbe  manner  In  which  the  eonrti 
shall  ezerciae  their  jurisdiction,  and  this  Is  left 
as  a  prerogative  of  the  courts  themselves,  and 
of  the  lawmaking  power,  and  can  be  lawfoUy 
ezerdsed  in  any  manner  which  tbe  Oonatitotion 
does  not  directly  prohibit. 

3.  Ref erenoe  «»2  --  Territorlml  statato  praiM- 
lag  oompulsory  refareaoe  oa  htag  Monat  itt 
rapagaaat  to  Constltutloa. 

'  Kern.  Code  1Q16,  |  868  et  seq.,  providfaig  for 
a  compulsory  reference  where  the  Issues  .in* 
TOlve  a  long  account  on  either  side,  la  not  re- 
pugnant to  tbe  Conetitotion  vrithin  tiie  meaniiig 
of  article  27,  {  2,  continuing  in  force  laws  of 
tbe  territory  not  repugnant  to  the  Gonstitn- 
tion. 

4.  Teoaaoy  la  eofliaioa  «b937  —  Aeeoaatlag  af 
proftti  net  dealed  beeaaaa  tanaat  la  poena 
Bioa  leased  property  for  Imaioral  parposet. 

Tbe  principle  that  a  divialon  of  prt^ta 
from  an  Ulegal  or  immoral  transaction  w^ll  not 
be  enforced  between  tbe  partidpants  therein 
had  no  application  where  defendant,  who  waa 
holding  and  managing  aa  Ua  own,  wiUiont  any 
recognition  of  plalntiirs  right,  property  ta 
whidi  plaintiff  bad  an  nndtvMed  Intereac  leased 
the  property  for  an  Immoral  nee,  aa  plaintiff 
was  not  a  party  or  privy  to  the  Illegal  transac- 
tion, and  to  refuse  an  accounting  wonld  pun- 
ish tbe  innocent  rather  than  the  guilty  party. 

5.  Teaaniv  la  oomnoa  «s»37  —  Toaaat  aat 
keepiafl  aoooanta  eaaaoC  complalH  that  evl- 
deaee  oa  aoeoaatlai  la  ladlraot  aai  eima- 
staatlal. 

Where  defendant,  who  waa  managing  prop- 
er^ in  which  plaintiff  had  an  interest  as  bda 
own,  without  recognition  of  any  right  tn  plafai- 
tiff,  kept  no  books  of  account,  showing  dthw 
gross  earnings  or  the  cost  of  tbe  upkeep,  he 
cannot  complain  l}ecause  the  evidence  on  the 
accoonting  Is  more  or  leaa  Indirect  and  droam* 
stantlaL 
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6.  Teiaaoy  !■  Mmmea  ^»37— Teoatrt  «oa4uot- 
iBg  property  as  his  own  held  liable  for  Inter- 
est 00  moneys  colteetod  and  not  accounted  for. 

Where  defendant,  who  was  holding  and 
managing  as  his  own  property  in  which  plaintiff 
liad  an  undivided  interest,  withont  any  recog- 
nitiwi  of  plalntilTs  right.  actnaUy  collected  defi- 
nite sums  tor  a  share  of  which  he  sbonld  have 
aceonnted  to  plaintiff,  he  ia  liable  for  Interest 
<m  such  Sams  as  can  be  ascertained  to  have 
been  wrongfully  withheld  under  Rem.  Code 
1915,  I  6250.  providing  tor  interest  on  ereiy 
loan  or  forbearance  of  money,  as  there  was  a 
forbearance  of  money. 

7.  Reference  «=:»76(l)  —  Statate  providing  for 
payment  of  fees  as  costs  not  unconstitutional. 
.  The  statute  provldiag  for  the  allowance  of 

referee's  fees  to  be  paid  as  costs  is  not  nncon* 
stittttional.  as  costs  are  a  part  of  the  burden  of 
litigation,  and  no  litigant  ia  deprived  of  a  con- 
Btitntional  right  by  aUtutea  impbring  aacb  costs 
upon  blm. 

Department  1. 

Appeal  from  Superior  Oonrt,  Spokane 
County ;  Bruce  Blake,  Judge. 

Acitloii  by  BmsA  Daniel  agalnat  J.  I.  Dan- 
M.  SVom  a  ]iidgm«it  2or  plaintiff,  defand- 
■nt  appeala.  Affirmed. 

See,  also,  IM  Pac.  37& 

Oyms  Happy  and  O.  O.  Moore,  both  of 
Spokane,  for  appellant. 

Oeo.  W.  Belt  and  Fred  M.  WUliama,  botb 
of  SiK^cane,  for  reqwudent^ 

FDIjLEBTON.  J.  This  ia  an  appeal  from 
a  judgment  entered  upon  an  accounting.  The 
case  prior  hereto  was  before  us  on  another 
aspect,  and  will  be  found  reported  In  Daniel 
V.  Daniel,  106  Wash.  659,  181  Pac.  21S.  In 
the  cited  case  we  affirmed  the  trial  court, 
which  adjudged  that  the  respondent  was  the 
owner  of  an  undivided  one-twelfth  Interest 
in  certain  real  property  situated  In  the  city 
of  Spokane,  and  was  entitled  to  an  account- 
ing for  a  one-twelfth  interest  In  the  rents, 
Issues,  and  profits  thereof  during  the  time 
her  Interests  were  withheld  from  her  by  the 
appellant.  The  amount  found  to  be  due  was 
the  sum  of  |24,530,  and  for  this  sum  the 
Judgment  appealed  ^om  was  entered. 

After  the  cause  had  been  remanded  on  the 
first  appeal,  the  trial  court  appointed  a  ref- 
eree to  take  the  accounting.  It  la  contended 
that  this  was  beyond  the  power  of  the  trial 
court,  and  that,  in  consequence,  all  proceed- 
ings had  thereunder  are  null  and  void.  In 
the  language  of  the  app^lant's  learned 
counsel: 

"Oar  Constitution  does  not  provide  for  the 
appointment  of  a  referee,  but  clearly  contem- 
plates that  an  jndicial  proceedings  shall  be 
either  in  one  of  tbe  conrts  provided  by  the  Con- 
stitation  or  before  a  court  commissioner,  for 


the  appointment  of  which  provision  Is  made  by 
the  Constitution.  We  therefore  contend  that 
tbe  order  of  reference,  made  without  consent 
of  appellant,  and  all  proceedings  tbereunder  are 
ille^  and  without  judicial  tOrce  or  effect.** 

[1,2]  The  provisions  of  the  Constitution 
cited  as  the  foundation  for  the  contention 
are  sections  1,  6,  and  23,  of  article  4  of  that 
inatruroenL  The  first  of  these  sections  vests 
the  judicial  power  of  the  state  In  a  Supreme 
Court,  superior  courts,  justices  of  the  peace, 
and  such  inferior  courts  as  the  Legislature 
may  provide.  Tbe  second  of  the  sections  de- 
Snee  the  Jurisdiction  of  the  superior  courts, 
and  the  third  empowers  the  superior  court 
to  appoint  court  commlssicmera,  and  defines 
their  powers  and  duties  when  so  appointed. 
We  cannot  think  these  sections  have  a  bear^ 
Ing  upmi  tbe  question  auggested.  They  but 
create  tbe  courts  and  define  their  jurisdle- 
tion ;  in  no  way  do  they  purport  to  regulate 
or  control  the  manuw  In  wbidi  tbe  courts 
shall  ezocise  jurisdiction.  Tba  latter  Is  left 
as  a  prangatlve  of  ttie  courts  themselves, 
and  of  the  lawmaklnc  power,  and  can  be  law- 
fully exercised  in  any  manner  which  tbe  Con- 
stitution does  not  directly  prohibit  Tb» 
Legislature  bas  acted  an  the  mattw. 

[t]  By  tbe  Code  (Rem.  {  868  et  saq.)  It  fs 
expressly  provided  that  a  compulsory  refer- 
ence may  be  bad  where  tbe  Issues  involve  a 
long  account  aa  either  side.  It  la  true  the 
statute  was  actually  enacted  prior  to  tbe  for- 
mation and  adoptlm  of  tbe  Oonatltutlon,  but 
that  Instrument  itself  provided  (section  2, 
art  27)  that— 

"AD  laws  now  in  force  in  tbe  territory  of 
Washington  which  are  not  repagnant  to  this 
Constitution  shall  remain  In  force  nntiH  they 
expire  by  their  own  limitation,  or  are  altered  or 
repealed  by  tbe  Legialatnre.** 

Tbe  law  has  not  expired  by  any  llmitatiim, 
nor  bas  It  been  altered  or  related  by  the 
state  Legislature.  We  are  dear  also  that 
the  statute  Is  not  repugnant  to  tbe  Constitu- 
tion. To  refer  a  cause  Involving  the  taking 
of  an  account  to  a  master  bas  from  tbe  eax- 
liest  times  been  the  recognized  notice  of 
tbe  courts  of  chancery,  and  in  all  of  the 
Amestcan  states  to  whidi  our  attention  has 
been  directed,  where  the  legal  and  chancery 
powers  are  exercised  by  the  same  tribunal, 
statutes  have  been  enacted  authorizing  such 
a  reference.  These  statutes,  with  substan- 
tial imiformity,  have  been  upheld  by  tbe 
courts.  In  this  state  tbe  practice  has  been 
repeatedly  exercised  since  tbe  adoption  of  tbe 
Constitution,  and  In  at  least  two  Instancefi 
we  bare  held  a  compulsory  exercise  of  tbe 
power  within  the  province  of  tbe  court 
Llndley  v.  McGlaudln,  57  Wasb.  581,  107  Pac. 
355;  Poultry  Producers*  Union  v.  Williams, 
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58  Wash.  64,  107  Pac.  1040, 137  Am.  St.  Hep. 
1041.  In  neither  of  tbese  cases.  It  may  be 
conceded,  was  tbe  precise  question  suggested, 
but  we  cannot  thlnb  that  this  fact  destroys 
the  cases  as  authority.  We  cannot  conclude, 
therefore,  that  the  court  acted  without  its 
powers  in  directing  a  compulsory  reference. 

[4]  In  the  early  part  of  the  period  ovei; 
which  the  appellant  was  compelled  to  ac- 
count for  the  profits  of  the  premises,  and  the 
period  during  which  the  greater  gains  there- 
from were  derived,  the  premises  were  leased 
to  women  engaged  In  the  practice  of  prosti- 
tution, to  be  used  for  such  practices.  It  is 
urged  that  this  use  of  the  premises  was  con- 
trary to  public  morals,  and  in  consequence 
the  court  should  not  compel  an  accounting 
for  profits  so  derived,  as  to  do  so  would  be 
In  effect  to  recognize  and  enforce  an  Illegal 
transaction.  There  are  courts  which  main- 
tain the  principle  that  a  division  of  profits 
arising  from  an  Illegal  or  immoral  transaction 
wilt  not  be  enforced  between  participants 
therein,  even  though  the  transaction  has  been 
completed  and  closed,  and  nothing  Is  assert- 
ed but  the  title  to  money  which  has  arisen 
from  the  transaction.  But  this  conclusion 
Is  opposed  by  some  courts,  If  not  a  majority, 
and  we  have  heretofore  aligned  ourselves 
with  the  opposing  courts.  McDonald  v. 
Lund,  13  Wash.  412,  43  Pac.  348;  Standard 
Furniture  Oo.  v.  Van  Alstlne,  31  Wash.  490. 
72  Pac.  119:  Stlrtan  v.  Blethen.  79  Wash.  10, 
139  Pac.  618.  SI  L  R.  A.  (N.  S.)  623. 

We  cannot,  however,  concede  that  the  pres- 
ent case  falls  within  the  rule  sought  to  be 
invoked.  The  respondnit  was  In  this  in- 
stance in  no  senae  a  party  or  privy  to  the 
illegal  trsnsactloM  through  whitih  the  profits 
idle  se^  to  recover  were  i^ned.  At  the 
time  they  were  gained  the  apiiellant  was 
holding  and  nutnaglng  the  property  as  his 
own,  without  recognition  of  any  right  there- 
In  In  the  respondent,  and  it  wa,s  wholly  be- 
cause of  his  Individual  act  that  the  property 
was  put  to  an  immoral  use.  To  require  him 
to  account  for  the  profits  gained  is  not, 
therefore,  to  enforce  an  illegal  transaction 
to  which  ttie  respondent  was  at  one  time  a 
party;  it  is  but  to  require  him  to  account 
for  money  acquired  by  the  wrongful  use  of 
her  property.  To  refuse  to  require  the  ac- 
counting would  be  to  punish  the  Innocent, 
rather  than  this  guilty  party,  and  this  is  not 
the  purpose  of  the  rule  relied  upon.  Its  pur- 
pose iB  to  discourage  111^1  transactions, 
and,  when  this  purpose  is  better  sutraerved 
by  recc^izlng  and  enforcing  the  transac- 
tion than  it  is  by  ignoring  It,  courts  have 
never  hesitated  so  to  do. 

[61  The  appellant  next  questions  the  amount 
of  the  recovery  recommended  by  the  referee 
and  confirmed  by  the  coqrt,  contending  that 
the  recovery  la  too  large.  He  also  objects 
to  much  of  the  evidence  Introduced  by  the 
respondent  to  establish  tbe  amount  at  the 


recovery,  contending  (hat  it  Is  remote,  and 
of  a  hearsay  nature.  But  neither  of  these 
contentions  requires  extended  dlscussloD. 
The  evidence  as  we  read  It  tends  reasotubly 
to  support  the  amount  of  the  recovery,  and 
the  evidence  by  which  the  amount  of  the  re- 
covery was  sought  to  be  established  was  tbe 
best  evidence  of  which  the  case  from  its  na- 
ture  was  susceptible.  The  api)<ellant  kept  no 
books  of  account  showing  either  the  groai 
earnings  of  the  property  or  the  cost  ot  its 
upkeep  during  the  period  of  the  accounting, 
and  he  is  not  in  a  position  to  complain  be- 
cause the  evidence  of  the  respondent  wu 
more  or  less  Indirect  and  drcumstantlal. 
Since  it  was  his  duty  to  account,  and  slaoe 
his  withholding  of  the  respondent's  share  of 
the  earnings  was  wrongful,  courts  of  eqtdty 
do  not,  in  such  cases  (in  the  language  U  Hr. 
Justice  Story) — 

"proceed  npon  the  notion  that  strict  jottiet 
is  done  between  the  parties,  but  npon  dw 
groand  that  it  Is  the  only  jnattce  that  can  b« 
done,  and  that  it  would  be  iaeqnltable  to  loffer 
tbe  fraud  or  oegligeQce  of  tbe  agent  to  preJndUei 
the  rights  of  the  prindpal." 

[6]  The  report  of  the  referee  states  the  so- 
count  by  yearly  periods,  and  allows  interest 
to  the  respondent  on  tbe  balances  found,  at 
the  legal  rate,  from  the  end  of  each  yearly 
period  down  to  tbe  time  of  the  accounting. 
It  is  contended  that  the  allowance  of  ioter- 
est  Is  unauthorized ;  the  argument  being  that 
tbe  demand  was  unliquidated  and  that  Inter- 
est is  not  recoverable  on  unliquidated  de- 
mands. But  tbe  case  falls  within  the  prin- 
ciple of  the  case  of  Modem  IrrigatloD  A 
Land  Co.  v.  Neely,  81  Wash.  38,  142  Pat 
458,  in  which  we  held  the  rule  contended  for 
inapplicable.  There  the  plaintiff  had  made 
the  defendant  Its  exclusive  sales  agent  for 
tbe  sale  of  certain  of  its  land.  During  the 
continuance  of  tbe  contract  dales  were  made 
aggregating  large  sums  which  were  received 
by  the  defendant.  No  regular  accountings 
were  had,  the  defendant,  at  first  frequently, 
but  latterly  at  long  intervals,  turaing  oret 
to  the  plaintiff  sums  which  he  claimed  bal- 
anced tbe  account  The  action  was  begun  at 
the  closo  of  the  relationship,  the  plaintiff 
contending  that  the  defendant  bad  retained 
moneys  which  properly  belonged  to  it.  The 
trial  court  found  there  was  a  large  sum  due 
tbe  plaintiff,  and  In  casting  tbe  accooot 
struck  quarterly  balances,  and  allowed  In- 
terest on  such  balances  from  each  quarterly 
period  down  to  the  time  of  the  entry  of  tbe 
Judgment.  On  tbe  appeal  it  was  contended, 
as  It  is  contended  here,  that  the  demand  wu 
unliquidated,  and  that  interest  is  not  allow- 
able on  unliquidated  dananda.  Answning 
the  objection,  we  said: 

*'It  is  true,  of  course,  *  *  *  as  a  geneni 
role,  interest  is  not  allowed  on  unliquidated  de- 
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mands.  This  ntla,  however,  like  all  seoeral 
rales,  has  its  exceptloDB.  Courtfl  will  not  hesi- 
tate to  make  it  yield  to  the  equities  of  a  giveTi 
case.  •  •  •  The  evidence  was  conflicting 
Upon  these  points,  but  a  consideration  of  the 
entire  record  coDvincea  os  that  tbe  whole  diffi- 
ealty  arose  from  the  remisiness  of  tbe  defeod- 
ants  In  the  matter  of  accoanting  at  reasonable 
faitcrvfilB.  In  such  a  case.  It  wmild  be  most 
hieqaitable  to  deny  interest  on  balancea  cast 
at  reasonable  Intemls,  the  means  for  deter- 
miains  such  balances  being  ^ways  tt  hand." 


So  In  this  case  there  was  a  definite  sum 
actually  collected  by  the  appellant,  of  which 
tbe  respondent  was  entitled  on  its  collection 
to  a  certain  share.  It  was  the  appellant's 
duty  to  account  to  her  for  this  share.  lie 
£ai1ed  to  80  account  and  failed  even  to  keep 
a  definite  record  of  tbe  amounts  collected. 
Manifestly  it  would  te  inequitable  to  say 
that  he  has,  by  bis  breach  of  duty,  relieved 
himself  from  paying  interest  on  such  sums 
as  can  now  be  ascertained  he  has  wrongfully 
withheld. 

It  it  also  argued  that  Interest  la  not  a  cre- 
ation of  the  common  law,  but  Is  purely  of 
statutory  origin,  and  that  we  hare  no  atatute 
•ntborl^ng  the  recovery  of  Interest  In  cases 
«(  tUa  sort.  But,  If  It  be  true  that  tbe  as- 
a^ted  principle  la  the  now  aK>licable  rule, 
we  think  there  Is  such  statutory  authority. 
By  the  Code  (Rem.  1 62S0)  it  Is  provided,  that 
every  loan  or  forbearance  of  money  shall 
bear  Interest  at  a  fixed  rate,  and  there  was 
here,  clearly,  a  forbearance  of  money. 

[7J  The  court  allowed  the  referee  tees  bas- 
9d  on  the  rate  fixed  by  statute.  Objection  is 
made  to  this  on  tbe  ground  that  the  statute 
is  imctmstitutionaL  The  argument  made  In 
support  of  the  contention  is  ingenious,  but 
we  cannot  regard  it  as  tenable.  The  case  of 
Stdte  ex  reL  Rochford  t.  Superior  Oourt,  4 
Wash.  83,  29  Pac.  704,  on  which  the  principal 
reliance  is  placed,  is  not  in  point.  There  tbe 
trial  court  sought  to  charge  to  the  county 
tbe  fees  of  a  stenograpber  appointed  to  take 
the  testimony  on  a  trial  held  before  it,  and 
tlie  r^bt  was  denied  because  of  want  of 
statutory  authority.  It  was  not  denied  that 
fbe  Le^slatura  could  provide  for  a  stenog- 
rapber and  make  his  fees  payable  from 
county  funds.  Coeta  are  a  part  of  tbe  bur- 
den of  litlgntloo,  and  no  litigant  is  deprived 
of  a  constitutional  right  by  statutes  which 
Impose  such  costs  ui>od  him. 

Other  questions  are  raised  and  discussed 
In  the  briefs,  but  these,  as  we  view  them, 
were  foreclosed  by  tbe  judgment  In  the  prin- 
cipal case,  and  cannot  again  be  considered. 

Tbe  judgment  la  affirmed. 

PARKER,  O.  J.,  and  BRIDOES»  MACK- 
INTOSH, and  HOUX)MB,  JJ.,  concur. 
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POLLEY  et  ax.  v.  PEABODY  St  sx. 
(No.  16402.) 

(Sapreme  Oonrt  of  Washii^ton.  fnne  14, 

1921.) 


Evldenoe  «=>427— Parol  svldoaes  lieM  adnls- 
sible  to  establish  agent^. 

In  an  action  against  an  alleged  agent  for  the 
purchase  of  land  to  recover  the  amount  paid 
him  in  excess  of  the  price  of  the  land,  less  rea- 
sonable compensation,  parol  evidence  which  did 
not  vary  or  alter  a  written  escrow  memoran- 
dum, but  was  iotrodoced  to  establish  the  fact 
that  defendant  had  been  employed  as  plaintiff's 
agent,  and  was  so  acting  at  tbe  tfane  of  the 
transaction  in  qneation,  and  concealed  and  mis- 
represented the  price,  Md  admlsriMe  for  that 
purpose. 

Department  1. 

Appeal  from  Superior  Court,  Sntritiomlsh 
County;  Raljdi  C.  Bell,  Jndge. 

Action  by  P.  A.  Polley  and  wife  against 
F.  W.  Peabody  and  wife  From  a  Judgment 
for  plaintiffs,  defendants  appeaL  Affirmed. 

Eari  W.  Busted,  of  BJverett,  for  appellants. 
D.  W.  liOcke  and  a  T.  Roaooe,  both  of 
Everett,  for  respondents. 

MACKINTOSH,  J.  Tbe  Polleys  prose- 
cuted this  action  to  recover  from  the  Pea- 
bodys  certain  sums  of  money  alleged  to  have 
been  given  to  F.  W.  Peat>ody  in  pursuance 
of  a  verbal  agreement  whereby  he  was  em- 
ployed as  the  Polleys  agent  to  purchase  for 
them  certain  property  In  Snohomish  county, 
and  to  advance  for  them  a  portion  of  the 
purdiase  price  by  way  of  a  loan.  Tbey  al- 
lege they  paid  to  Peabody  the  sum  oC  11,013,- 
75,  but  that  he  used  only  tbe  sum  of  1771.50 
in  making  payment  for  the  premises,  and 
that  he  had  retahied  the  balance,  less  rea- 
sonable compensation  for  his  Bervicea,  and 
this  action  Is  for  tbe  sum  of  such  balance, 
to  wit,  $204.79.  By  alBrmative  defense  the 
appellants  allege  that  the  property  was  pur^ 
chased  by  the  respondents  tmder  a  written 
memorandum.  In  their  reply  the  respondents 
admit  the  memorandum,  but  deny  that  the 
memorandum  amounted  to  a  contract. 

The  essential  question  In  the  case  is  wheth- 
er tbe  appellant  was  the  agent  of  the  re- 
spondents. Although  tbe  appellants  allege 
many  errors,  the  only  one  tbey  have  seen  fit 
to  argue  Is  whether  the  trial  court  was  In 
error  In  admitting  parol  evidence  to  estat>- 
lish  tbe  agency.  The  evidence  Is  amply  suffl. 
clent  to  snstaln  the  respondents^  position  If 
It  was  properly  admitted.  The  written  evl* 
dence  consists  of  four  Instruments :  Eirst,  a 
receipt  signed  by  Peabody  for  960  as  earnest 
money  to  be  returned  if  the  property  was  not 
secured;  second,  a  receipt  signed  by  Pea- 
body for  $50,  to  be  applied  on  the  purchase 
price  of  $950;  third,  a  receipt' signed  by  one 
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Otto  for  too  upon  the  panSaae  price  at  $8B0; 
and.  fourth,  an  escrow  memorandtun  between 
respondents  and  appellants  showing  the  price 
to  be  S7S0.  -  The  parol  evidence  was  not  in- 
troduced for  the  purpose  of  Tarying  or  alter- 
ing the  escrow  sgreement,  but  merely  to  es- 
tablish the  fact  tb&t  Peabody  had  been  em- 
ployed  as  the  respondenCB*  ^ent,  and  while 
acting  as  such  agent  had  purcihased  the 
premises  In  question  with  their  money,  con- 
cealing from  tb«n  the  true  price  at  which 
he  had  made  the  purchase,  and  falsely  and 
fraudulently  represraitlng  to  them  that  the 
price  paid  was  In  excess  of  the  price  for 
wbl<A  he  had  actually  secured  the  property. 
TCIm  escrow  agreement  does  not  state  the  con* 
tract  whereby  the  reQ;>ondents  onployed  the 
appellant;  and*  moreorer,  there  was  sufficient 
oTldence  to  lihow  tiiat  ttie  signature  of  the 
nspmdents  to  It  had  beoi  lecared  l>y  fraud 
and  mlsrepresentetlcML 

Bzaminatlon  of  the  case  dlsdoses  no 
nr.  and  the  Judgment  is  affirmed. 

PARKETB,  a  and  BRIDOISS.  HOIf 
00MB,  and  FCLLEBTON,  3J^  concur. 


(U6  Wash.  108) 

SMITH  V.  FRATES.    (No.  16434.) 

(Snprwie  Court  of  WasUagton.  Jane  10, 

1921.) 

1.  Dhroree  «=»3ll^-HDSband  admlttlBB  dlvoro- 
ad  wtf^s  right  to  modlfleatlos  of  eostody  de- 
erae  oaanot  urge  aame  at  error  on  appeal. 

^\niere  an  attorney  conceded  in  open  coort 
bis  clienf a  divorced  wife's  rlsht  to  a  modifica- 
tion of  a  decree  allowing  the  hnslmnd  the 
eostody  of  the  children,  so  as  to  permit  her 
to  visit  them,  tlie  hasband  could  not  nrge  aach 
modiScatlon  aa  error,  siace  a  litigant  cannot 
be  allowed  to  adopt  one  position  in  tiia  trial 
court  and  the  oppoalte  m  appeal. 

2.  Divoree  ^303(3)— Divorced  wife's  remov- 
al fron  coaaty  not  ground  for  reqalrlng  a*- 
eurlty  for  costs  on  petition  for  modlfloatlon 
of  osstody  deoree. 

The  removal  of  a  divorced  wife  from  the 
cOQDty  hi  which  the  divorce  was  granted  is 
not  a  icroand  for  reqairing  security  for  costs, 
auder  Rem.  Code  1915,  |  496,  on  petition  for 
modification  of  a  decree  for  cnatody  of  tb« 
cbtldren:  such  petition  being  merely  an  an- 
cillary proceeding  to  the  ori^aal  action. 

3.  Divorce  ^=3303(3)-4tay  of  prooeedlngs  on 
wife's  petition  for  modification  of  deoree  r»> 
garding  childrea't  oustody  not  warranted  by 
her  sonpayment  of  ooata  In  former  appeal. 

On  wife'a  petition  for  modification  of  de- 
cree aa  to  diUdren's  custody,  stay  of  proceed- 
ings wonid  not  be  granted  until  anch  time  aa 
she  should  pay  a  Jodgment  against  her  In  the 
action  for  costa  on  a  former  appeal,  where, 
by  affidavits,  it  was  reasonably  abown  that  she 
waa  wholly  onaMe  to  satisfy  the  coats. 


Department  1. 

Appeal  from  Superior  Oourt,  Ong  County ; 
A.  W.  Frater,  Judge. 

Petition  by  Martha  Smith  for  modification 
of  a  decree  as  to  the  cnstody  of  her  minor 
children  by  ber  divorced  husband,  Louis  Pra- 
tes. From  an  order  modl&lng  the  decree, 
the  husband  appeals.  Affirmed. 

Howard  O.  Durk,  of  Seattle,  toe  atotflant. 
Ellaa  A.  Wright  and  Sam  A.  WtlgbX,  botli 
ot  SeatUe,  for  respondent 

HOLCOMB,  J.  Upon  a  tormex  tPlfeaH  in 
Uils  case  an  adjudication  as  to  Oie  custodj 
of  the  fdiildren  was  made  bj  tills  court  and 
a  hlstwy  <^  the  case  given.  Smith  ▼.  Ftmte*, 
107  Wash.  IS,  180  Pac;  880. 

Bespondoit  filed  her  petition  for  a  modifi- 
cation of  the  decree  so  aa  to  permit  her  to 
visit  her  minor  dilldroL  Appellant  there- 
upon moved  the  court  fm  a  stay  of  proceed- 
ings, upon  two  grounds:  Firs^  uutU  respond- 
ent should  ftimtsb  seeority  for  oosts;  and, 
secMid,  until  sudi  time  as  dte  should  pay  tiie 
Judgm«it  against  her  In  tbia  action  fbr  costs 
on  the  former  ai^ieal,  amounting  to  9108JB. 

[1]  When  the  petition  came  on  for  hearing 
upon  the  merits,  the  attorn^  tot  appelant 
In  opoi  court,  made  tiie  foUowlns  canoes' 
ston: 

"As  to  the  right  of  this  woman  to  see  her 
own  children,  I  snppose  there  is  no  doabt  that 
tbe  court  will  grant  thtt  right,  but  the  con- 
tention that  Mr.  Frates  fans  ever  denied  that 
right,  according  to  Us  om  testimony,  is  ab- 
Bolotely  false.** 

There  was  no  testimony  taken  in  the  case 
after  counsel  for  appellant  conceded  the  right 
of  respondent  to  have  the  decree  modified  to 
the  extent  prayed,  and  there  was  only  one 
proposition  of  law  upon  whldt  the  trial  court 
was  called  to  paas  by  the  appellant,  and 
that  was  the  question  of  the  stay  of  proceed- 
ings. The  court  entered  an  ordw  modifying 
the  previous  decree  as  to  tbe  cnstody  of  the 
children,  so  aa  to  give  respondent  the  right 
to  visit  the  children  at  certain  stated  times 
after  notice  to  an;>^Uant,  and  at  certain 
places,  and  under  certain  restrictions  Im- 
posed by  the  court 

Appellant,  in  this  state  of  the  record.  Is  In 
no  position  to  urge  as  error  the  modification 
by  the  conrt  of  tbe  original  decree  of  divoree 
as  well  as  the  Judgment  of  this  conrt  In  tbe 
case  of  Smith  v.  Frates,  supra.  A  litigant 
cannot  be  allowed  to  aAopt  one  position  1b 
the  trial  court  and  tiw  (VPOsUe  posltkm  In 
this  court 

[2]  As  to  the  first  ground  for  the  motiia 
for  stay  of  proceedings,  namely,  that  re- 
spondent was  a  nonresident  of  King  conntT. 
whldi,  under  the  statute  and  dedalons  of 
tills  court  entitles  appellant  to  the  bond  de- 
manded (Bern.  Code,  {  405),  it  cannot  be  sot- 
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talned.  Bespondentfs  petition  was  not  an 
original  proceeding,  but  merely  an  ancillary 
proceeding  to  the  original  action  wblcb  bad 
been  brought  In  King  county,  wbere  tbe  par- 
ties at  that  time  resided.  Altbongh  respond- 
ent has  since  removed  to  Yakima  coun^,  tbe 
original  action,  being  for  divorce,  brongbt  In 
the  county  where  plaintlfF  resided,  her  subse- 
quent remoral  does  not  give  grounds  for  re- 
quiring security  for  costs,  ander  section  4S6, 
supra. 

[31  Nor  Is  tbe  second  ground  for  the  mo- 
tion for  stay  of  proceedings  tenable.  The 
costs  arose  out  of  the  same  case  and  not  out 
of  an  Independent  former  action.  Affidavits 
were  presoited  to  the  trial  court  by  both  par- 
ties as  to  the  ability  or  Inability  of  the  re- 
sp^dent  to  first  satisfy  the  costs  before  she 
conid  be  heard  upon  her  petition,  and  It  was 
reasonably  shown  that  respondent  was  wholly 
unable  to  satisfy  the  costs.  In  Archibald  v. 
Lincoln  County,  50  Wash.  S6,  96  Pac  831,  a 
stay  of  prooeedlngs  was  ordered  by  the  lower 
oonrt  nntU  the  plaintiff  tlier^  pidd  the  costs 
of  a  former  case,  whicb  bad  been  dismissed. 
This  court  held  that  the  lower  court  abused 
Its  discretion  under  the  showing  mode  by  the 
party  that  she  was  absolutely  without  means, 
and  reversed  the  order. 

nie  trial  court  ivtverly  ezerdsed  Its  dla- 
cretlon  on  this  case  in  refusing  to  stay  the 
proceedings. 

The  order  Is  affirmed. 

PABKEB.  C-  J.,  and  BBIDGBS  and 
MACKINTOSH,  JJ.,  concur. 
rOLLEBTON,  J.,  concurs  In  the  result 


au  Wash.  m> 

SNYDCR  ot  ax.  v.  STRINQER,  Sheriff,  st  al. 

(Ns.  16494.) 

(Snpreme  Ooort  of  Washington.    Jnne  15, 
1821.) 

1.  H«d»aiid  and  wife  «=3268(l)— Commanlty 
preperty  cannot  be  selred  and  told  to  utis* 
t]f  separate  debts  or  the  hnsbasd. 

Community  property  cannot  be  seized  and 
kAA  to  satisfy  the  separate  debts  of  tbe  biis- 
band. 

2.  Hssband  aid  wife  «=9246— Property  htoHBht 
after  marriage  In  a  foreign  *tats  held 
nnnlty  property  in  Washington. 

Where  a  has  band  wIiose.bQBineBS  was  part- 
ly in  foreign  state  after  marriage  parchased 
an  antomobile  in  a  foreign  stiUe,  fcbe  mactiine 
mast  be  deemed  communitr  property  when 
brought  into  tbe  state  of  Washington,  and 
as  BQch  not  subject  to  seizure  and  sale  to 
■atlity  jadgment  against  the  husband  on  ac- 
oonnt  of  his  individual  debt;  for  the  nitos  of 
the  antomobile  must  be  deemed  to  be  Chat  of 
the  domicile  of  tbe  spouses. 


STBINGEB  738 
F.) 

Department  2. 

Ai^)eal  fnMn  Superlw  Court,  King  County; 
Marion  Edwards,  Judge  pro  tern. 

Proceedings  by  Oeoi^  B.  Snyder  and  wife 
against  John  Stringer,  as  Sheriff,  and  John 
Merkel.  under  Bem.  Code  1916,  f|  57&-677, 
to  determine  adv^ve  claims  to  property  lev- 
ied on.  From  a  Judgment  for  plaintiffs,  de- 
fwdants  appeal.  Affirmed. 

'  r.  W.  Girand  and  Fred  M.  Williams,  botli 
of  Spokane  (Attwood  A.  Klrby,  of  Sl>okane, 
of  oounsel),  for  appellants. 

Gates  &  Helsell,  of  Seattle,  and  Harry  It. 
Cobn  and  Bobt.  Weinstein,  both  of  8p(4Eane, 
for  respondents. 

PARKER.  C.  J.  This  was  a  proceeding  In 
the  superior  court  for  King  county  under 
sections  573-577,  Rem.  Code,  relating  to  ad- 
verse claims  to  property  levied  upon.  The 
plaintiffs.  Snyder  and  wife,  as  a  community, 
sought  recovery  of  an  automobile,  claimed  by 
tbem  as  their  community  property,-  which 
had  been  levied  upon  by  the  defendant  sher- 
iff under  a  writ  of  execution  Issued  upon  a 
Judgment  rendered  against  the  plaintiff  Sny- 
der in  favor  of  the  defendant  Merkel.  Prop- 
er affidavit  and  bond  having  been  furnished 
to  the  defendant  sheriff,  he  delivered  the 
automobile  to  the  plaintiffs,  and  thereafter 
the  cause  came  regularly  on  for  trial  upon 
the  merits  as  to  the  ownership  of  the  auto- 
moMle  and  Its  liability  to  seizure  and  sale 
in  satisfaction  of  the  Judgment  rendered 
against  Snyder  In  favor  of  the  defendant 
Merkel.  Findings  and  Judgment  were  made 
and  rendered  by  the  superior  court,  adjudg- 
ing the  automobile  to  be  community  property . 
of  the  plaintiffs,  and  not  subject  to  seizure 
and  sale  in  satlsfacticm  of  the  Judgment  ren- 
dered against  Snyder.  Frcnn  this  disposition 
of  the  cause  the  d^endants  have  appealed 
to  this  court 

We  think  there  Is  no  room  for  serious  con- 
troversy as  to  what  the  controlling  facts  of 
the  case  are.  They  may  be  summarized  as 
follows:  Respondents,  Snyder  and  wife,  were 
married  In  July,  1917,  and  ever  since  then 
have  been  residents  of  the  state  of  Washing- 
ton. In  February.  1919.  there  was  duly  ren- 
dered in  the  superior  court  for  Spokane  coun- 
ty a  money  Judgment  against  respondent 
Snyder  and  In  favor  of  appellant  Merkel 
for  the  sum  of  $2,500,  upon  an  obligation  in- 
curred by  Snyder  long  before  his  marriage, 
which  obligation  and  Judgment  were  not, 
and  never  became,  a  debt  or  obllgatlcm  of 
the  community  composed  of  respondents, 
Tbe  business  of  respondent  Snyder,  consist- 
ing wholly  of  the  business  of  the  commun- 
ity, called  bim  frequently,  and  for  periods  of 
considerable  duration,  out  of  this  state,  and 
particularly  Into  tbe  states  of  Moncani  and 
Iowa.  While  in  Iowa  In  May.  1^0,  he  pur- 
chased there  the  antonuAUe  h&re  In  question. 


^a^or  otluri 
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with  funds  which  for  present  purposes  we 
may  regard  &s  having  beea  earned  by  him 
la  his  business  In  that  state  and  In  Montana. 
He  broi^t  the  automobile  to  this  state,  and 
thereafter  it  was  seized  by  appellant  as  sher- 
iff under  an  execution  issued  upon  the  Judg- 
ment rendered  against  Snyder  in  favor  of 
aiq?ellant  Merkel.  This  proceeding  was  there- 
upon commenced  by  respond^ts,  seeing  re- 
covery of  the  automobile,  and  resulted  as 
above  noticed.  It  was  proven  upon  the  trial 
that  by  the  laws  of  lx>th  Montana  and  Iowa 
the  earnings  of  a  husband  during  coverture 
become  his  separate  property  and  become 
liable  to  levy  and  sale  la  satlsfactiim  of  his 
Individual  debts. 

[1,2]  Counsel  for  appellant,  while  conced- 
ing that  conmiuntty  property  cannot  in  this 
state  during  coverture  be  seized  and  sold  to 
satisfy  the  separate  debts  of  the  husband, 
Invoke  the  general  rule  that  the  ownership 
of  property  brought  Into  this  state  from  an- 
other stjite  remains  unchanged;  so  that,  if 
such  pr(^rty  be  separate  property  of  the 
husband  when  brought  here.  It  so  remains, 
and  becomes  subject  to  seizure  and  sale  to 
satisfy  his  separate  debts,  notwithstanding  It 
may  have  been  earned  during  coverture- 
citing  Freeburger  v.  Qazzam,  5  Wash,  772, 
32  Pac  732 ;  Brookman  v.  Durkee,  46  Wash. 
578,  90  Pac.  914,  12  L.  R.  A.  (N.  S.)  921,  123 
Am.  St  Rep.  944,  13  Ann.  Cas.  839;  and 
Meyers  v.  Albert,  76  Wash.  218,  135  Pac 
1003.  The  Fre^urger  decision  seems  to  as- 
sume, rather  than  decide,  that  the  property 
acquired  in  Kansas  was  there  the  separate 
property  of  the  wife.  The  real  point  decided 
seems  to  be  that  the  property  did  not  change 
Its  diaracter  as  to  ownership  by  being 
brought  into  this  state;  that  Is,  that  It  did 
not  thereby  become  community  property, 
though  acquired  during  coverture.  Tbe  place 
of  the  actual  domicile  of  the  hUsbaud  and 
wife  seems  not  to  have  been  noticed  In  that 
decision.  The  Brookman  and  Meyers  deci- 
sions render  It  plain  that  tbe  properties  there 
Involved  were  acquired  In  states  other  than 
Wa^ngt<m,  while  the  husband  and  wife 
were  actually  domiciled  In  those  states,  and 
became  under  the  laws  of  those  states  the 
separate  property  of  one  or  tbe  other,  and 
so  remained  when  brought  Into  this  state. 

Our  decision  in  Colpe  v.  Llndblom,  67 
Wash.  106, 106  Pac.  634.  we  think,  Is  In  prin- 
ciple dedsiva  here  In  favor  of  the  respond- 
enta  The  property  there  Involved  was  In 
this  state,  having  been  purchased  by  tbe  hus- 
band with  moneys  earned  by  him  In  Alaska 
during  coverture.  Holding  that  the  property 
was  community  property.  Judge  Gose,  speak- 
ing for  the  court,  said: 

"The  appellants  urge  that  tbe  interest  of  tbe 
appellant  Dawson  in  the  premises  was  Us 
jQiarat*  property.  Tbe  evidence  which  fonas 


the  basis  for  the  contention  Ib  that  the  money 
which  Dawson  pat  into  the  property  was  earn- 
ed by  him  at  Nome,  Alaska,  and  that,  under 
the  laws  of  that  place,  bis  earnings  were  his 
separate  estate.  Tbe  record  discloses  that 
both  the  husband  and  wife  were  at  Nome,  he 
working  at  different  things,  as  she  expressed 
it,  and  she  keeping  bonse.  Tbe  wife  farther 
testified  that  the  marriage  occurred  at  Phceniz, 
Ariz.,  about  17  years  before  the  trial.  We 
have  not  been  able  to  discover  from  the  rec- 
ord whether  Nome  was  their  domicile  or  mere- 
ly tbeir  temporary  abode.  As  we  have  stated, 
in  this  state  tbe  presumptioo  is  tliat  all  prtqi- 
erty  acquired  by  either  spouse  after  marriage 
is  community  property.  This  rule  is  so  well 
established  that  tbe  eitatioD  ot  antborlty  b 
not  necessary.  The  law  of  the  domicile  con- 
trols as  to  personal  property  acquired  durinc 
covertore.  Thayer  v.  Clarke  (Tex.  Civ.  App.) 
77  S.  W.  1060.  In  tbe  absence  of  evidence  ai 
to  the  domicile  of  tbe  parties  at  the  time  the 
money  was  earned,  the  presumption  will  be  in- 
dulged that  the  domiciliary  law  is  the  same  ss 
our  own.  Clark  t.  I&ltinge.  20  Wash.  215,  69 
Pac  736." 

It  seems  to  be  argued  by  counsel  for  the 
appellants  that  by  this  language  the  court 
bad  in  mind  the  presumption  that  the  lawt 
of  Alaska  were  the  same  as  our  own  In  tbe 
absence  of  proof;  but  clearly,  we  think,  this 
Is  not  what  the  court  meunt;  for  near  tbe 
beginning  of  tbe  quoted  language  it  Is  said, 
"Under  the  laws  of  that  place  [Alaska],  bia 
earnings  were  bis  separate  estate."  We  think 
It  clt^ar  that,  since  tbe  court  was  unable  from 
the  record  to  determine  where  tbe  domldte 
of  tbe  husband  and  wife  was  at  the  time  of 
earning  the  money  which  purchased  tbe 
property,  it  would  be  presumed  that  In  what- 
ever state  or  territory  that  domicile  was  the 
laws  of  such  state  or  territory  were  the  same 
as  our  own,  manifestly  proceeding  upon  the 
theory  that  the  husband  and  wife  were  not 
domiciled  in  Alaska,  bnt  were  only  there  tem- 
porarily. 

We  are  of  the  opinion  that,  for  the  pur- 
pose of  determining  by  tbe  courts  of  this 
state  the  ownership  of  this  automobile,  that 
is,  as  to  whether  It  is  community  or  separate 
property,  both  ^uses  being  domiciled  is 
this  state  when  the  automobile  was  acquired 
In  the  manner  we  have  noticed,  the  situs  of 
the  prcverty,  to  wit,  the  automobile,  must  tie 
deemed  to  be  that  of  tbe  domicile  of  respond- 
ents, whatever  may  be  said  as  to  Its  situs  for 
the  purpose  of  determining  Its  liability  to 
seizure  and  sale,  to  satisfy  the  IndlTldoal 
debts  of  reqiondent  Snyder,  while  it  was  is 
Montana  or  Iowa,  by  tb»  eonrbi  ot  tboss 
states. 

The  Judgment  is  nfflrmod. 

MITCHBLLs  MAIN,  MACKINTOSH,  ui 
TOLMAN,  concur. 
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TIMEWELL  INV.  CO.  v.  BECKWITH  ot  al. 
(Na.  I824S.) 

(Snprema  Ooort  of  WaiUngton.  June  1^ 
1921.) 

1.  PrfaolpaJ  aid  ageat  «=»I9— Burden  rests  ea 
plaintiff  to  establish  aieacy  by  a  prepoader- 
aaco  of  the  evidenoe. 

Id  an  action  to  establish  a  trust  on  the  part 
of  a  defendant  in  procuring  the  asslgDmeDt  of 
a  judement,  and  show  tbat  be  acted  as  plaintiff's 
agent  in  tbe  matter,  the  burden  rested  od  plain- 
tiff to  establish  the  agency  by  a  preponderance 
oi  the  evidence,  both  Id  the  lower  court  and 
In  the  trial  de  ooto  la  the  appellate  court 

2.  Evidence  ^121(10)  —  Acts,  part  of  same 
transaction,  held  part  of  res  goats. 

Where  H.,  bOTing  procured  tbe  assignment 
of  a  judgment  against  plaintiff  to  B.,  at  once 
gave  a  check  In  payment  therefor,  and  entered 
tile  same  in  his  books,  in  an  action  by  plaintiff 
to  establish  a  trust  on  the  part  of  H.  in  secur- 
ing the  assignment,  these  sereral  acta,  being 
an  part  of  the  same  transaction,  were  all  part 
of  the  "raa  gestm,"  and  admiadble  In  evidence 
aa  audi. 

8.  Evldeaoa  «s»l2l(3)— Book  ontrtoai  part  of 
raa  ge^a,  held  adnlaalble. 

Book  entries,  which  were  part  of  the  res 

gcste,  and  tended  to  corroborate  the  testimony 
of  one  of  the  witnesses  testifTlng  to  the  trans- 
action, held  admissible  for  tbat  purpose,  either 
for  or  against  tbe  party  making  them,  to 
rebut  inferences  tbat  might  be  drawn  if  tber 
were  not  produced,  and  to  show  the  capacity  in 
which  the  party  acted. 

4.  Principal  and  agent  ^23(1)  —  Evldonae 
held  not  to  ettabllsh  agenoy. 
In  an  action  to  establish  defendant's  agency 
for  iHaintiff  in  a  certain  transaction,  eridenee 
M4  not  to  eatabllah  an  agency. 

D^wrtmeot  1. 

Appeal  from  Superior  Court,  Pierce  Goim- 
ty ;  Umest  M.  Card,  Judge 

Action  by  tiie  Tlmewell  iDTestmeDt  Com- 
pany against  Ernestine  S.  Bediwltb  and  an- 
'  other.  From  a  Judgment  dlamlaslng  the  case, 
Idalntlir  appeals.  Affirmed. 

Jeaee  "HioaAis,  of  Tacoma,  for  appellant 
F.  H.  Murray  and  Burkey,  O'Brien  &  Bur- 
key,  all  of  Tacoma,  tor  re^toudaits. 

HOLCOMB,  J.  By  this  appeal  the  appel- 
lant endeavors  to  reverse  a  Jutlgment  of  dis- 
missal by  tbe  trial  court  upon  conSictlng 
evidence.  Tbe  pleadings  are  Toluminous,  and 
not  necessary  to  set  forth  here.  The  object 
of  the  action,  as  stated  In  the  appellant's  no- 
tice of  lis  pendens,  was  to  "establish  a  trust, 
or  to  vacate  certain  execution  sales  of  real 
property,  or  to  compel  the  assignment  of  the 
sheriff's  certificate  ot  sale  of  real  property, 
and  for  general  relief."  Tbe  real  property 
to  be  affected  by  the  action  la  described  as 


follows:  Lots  1  and  2,  Mock  821 ;  lots  11  and 
12,  block  1016;  lota  11  and  12,  block  1420, 
map  of  New  Tacoma,  Washington  Territory. 

[1]  Appellant  admita  tbat  although  the  de- 
daion  of  tbe  lower  court  was,  as  It  believes, 
baaed  upon  untenable  ground,  yet  the  case 
bdng  of  equitable  cognizance,  Its  trial  here 
Is  de  noTO^  and  the  burden  rests  upon  the 
appelant  to  show  that  It  proved  tbe  agency 
by  a  preponderance  of  the  evidence. 

The  burdCT  also  rested  npon  tbe  appelant 
in  the  lower  court  to  prove  tbe  agmcy  by  a 
prep<nderance  of  the  evidence.  Tbe  lower 
court  saw  and  beard  the  wltneaaes,  and  was 
mudi  better  able  to  judge  of  the  credibUlly 
than  are  w& 

The  evidence  on  behalf  of  appellant  was  to 
the  ^ect  tbat  about  tbe  latter  part  of  April, 
191^  J.  O.  Hitman,  jwesldait,  gen^l  man- 
ager, and  principal  sto<^hold»  of  the  Fi- 
dell^  Bent  &  ejection  Coaqtany,  went  to 
W.  B.  Sturiey,  assistant  treasurer  and  gen- 
eral manager  of  aK»tilant  at  bis  place- (tf 
employmoit  in  tbe  Bank  of  Callfbmla,  in  Ta- 
coma, and  interviewed  blm  In  regard  to  lots 
11  and  12,  block  1016,  map  <tf  New  TaconUt 
situated  at  South  EAeventb  street  and  Yaki- 
ma avenue ;  that  Heltman  represented  to  him 
that  appellant  had  lost  certain  otber  prt^ 
erty  in  Tacoma  by  foreclosure,  when  Helt- 
man could  have  sold  Its  equity  and  saved 
something  for  it,  bad  It  been  placed  in  Ueit* 
man's  hands  for  sale,  and  that  tbe  Eleventh 
street  and  Yakima  avenue  property  would  go 
the  same  way  unless  steps  were  taken  to 
realize  on  the  equity  before  it  was  too  late; 
that  Sturiey  stated  to  blm  tbat  there  were 
two  JudgmeJits  which  were  liens  against  the 
property,  one  held  by  Blanche  B.  Parker  of 
Seattb^  for  about  910.000^  and  <ne  by  the 
National  Bank  of  Tacoma  for  a  deficient 
of  more  than  91,600,  Sturiey  told  Hitman 
tbat  Urs.  Parker's  attorney  bad  intimated  to 
him  that  Mrs.  Parker  would  give  blm  a  re- 
lease of  her  Judgment  for  9200  cash ;  that  It 
was  then  agreed  between  them  that  Hitman 
would  see  Mrs.  Paiicer,  and  ascertain  what 
he  could  get  a  release  or  assignment  of  the 
Parker  Judgment  for,  and  rei>ort  back  to 
Sturiey,  and  Sturiey  would  arrange  with  the 
National  Bank  of  TacMna  for  a  release  from 
the  Judgment  held  by  that  bank,  and  as  soon 
as  the  lots  were  relieved  from  the  Judgment 
liens  Heltman  would  find  a  purchaser  for 
them^  Sturiey  testiSes  that  Heitman  first 
said  he  thought  he  could  sell  them  for  $12,- 
000,  and  that  he  (Sturiey)  told  him  to  "go  to 
It";  that  Heitman  never  reported  back,  and 
be  supposed  he  bad  not  been  able  to  make 
any  deal  with  Mrs.  Parker,  and  that  the  laat- 
ter  had  fallen  through.  On  September  13, 
1919,  he  learned  that  the  Eleventh  street  and 
Yakima  avenue  property  bad  been  levied  up* 
on  uniex  an  execution,  and  be  approached 
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Mr.  Hnrray,  the  attorney  for  Mrs.  Parker, 
and  was  told  by  Murray  fbat  he  did  not 
know  anything  about  It,  that  be  was  not  then 
bandliog  the  affairs  ot  Mrs.  Parker,  and  that 
he  had  better  see  Heltman.  Be  then  saw 
hiel  own  attorney,  and  he  and  a  Mr.  Toungr 
went  and  called  upon  Heitman,  and  offered 
to  reimburse  him  for  tl^e  amount  be  had  paid 
for  the  jadgment,  and  his  exi>eDses,  which 
Heitman  refused.  The  assignment  of  the 
Judgment  from  Mrs.  Parker  to  Mrs.  Be<^wlth 
is  dated  May  1,  1919,  aud  was  acknowledged 
before  a  notary  public  on  that  day.  The 
property  was  sold  on  execution  on  the  judg* 
ment  assigned  to  Mrs.  Beckwith  on  October 
2S,  1919,  who  purchased  all  three  properties 
subject  to  the  other  existing  prior  Incum- 
brances. On  November  24,  1919,  this  suit 
was  commenced,  and  the  Us  pendens  filed  In 
the  auditor's  office. 

On  the  other  band.  Heitman  testifies  that 
he  was  for  some  time  authorized  by  Mrs. 
Bediwith,  a  woman  of  some  means,  residing 
In  Rochester,  N.  to  invest  some  money  foi 
her  in  Tacoma  property  sucdi  as  Heitman 
would  recommend;  that  prior  to  his  calling 
upon  Sturley  he  had  discovered  the  condition 
of  the  three  parcels  of  property  Involved  here- 
in, and  had  an  attorney  Investigate  the  Judg- 
ment Hens  against  them,  who  Investigated  and 
reported  the  same  prior  to  April  17,  1919; 
that  be  pen  went  to  Sturley,  and  offered 
91,000  to  $1,S00  for  a  quitclaim  deed  "on  be- 
half of  a  client  of  his,"  which  Stnrley  re- 
fused. Heitman  bad  also,  prior  to  going  to 
Sturley,  inquired  of  Mr.  Hellar,  a  representa- 
tive of  the  National  Bank  of  Tacoma,  to  learn 
for  what  price  the  bank  would  release  or  as- 
sign its  deficiency  Judgment,  but  had  not  yet 
received  the  information  from  the  bank,  and 
after  Heitman's  interview  with  Sturley,  Stur. 
ley  was  notified  by  Mr.  Hellar  the  next  day 
that  Heitman  had  tried  to  buy  the  Judgment, 
and  that  the  bank  had  declined.  At  about  the 
same  time — Just  prior  to  or  Just  after,  his  vis- 
it to  Sturley— Heitman  went  to  Seattle  and 
interviewed  Mrs.  Parker  relative  to  the  pur- 
chase of  her  Judgment  She  asked  $250,  but 
within  three  or  four  days  she  went  to  Tacoma 
and  visited  Heitman,  when  be  offered  her  $226 
for  an  assignment  pf  the  Judgment,  which 
she  accepted.  This  assignment  was  drawn 
op,  but  the  name  of  the  purchaser  left  blank. 
Mrs.  Parker,  before  executing  the  assign- 
ment, asked  the  name  of  the  purchaser,  and 
was  thereupMi  told  that  It  was  Ernestine  S. 
Beckwith,  and  that  name  was  written  Into 
the  Instrument  The  money  was  paid  to  Mrs. 
Parker  by  check  of  tbe  Fidelity  Bent  A  Col- 
lection Company,  and  the  amount  was  im- 
mediately charged  on  the  books  of  the  Fidel- 
ity Rent  &  Collection  Company  to  the  re- 
spondent Beckwith,  the  entry  being  made  in 
the  books  by  the  bookkeeper  of  the  Fidelity 
Bent  &  Collection  Company  on  the  same  day 
and  in  the  regular  coarse  of  business.  All 
subsequent  disbursements  In  coniieetioa  with 


the  levy  and  sale  were  likewise  charged  to 
the  req»ondent  Beckwith  on  the  company's 
books  as  soon  as  tbe  disbursements' -were 

made. 

Respondent  Beclcwitb's  brother  bad  ex- 
pected to  be  Id  Tacoma  In  time  for  the  sale, 
but  did  not  arrive  until  early  in  December 
following,  when  he  repaid  the  Fidelity  Bent 
&  Collection  Company  the  money  advanced 
in  the  purchase  of  tbe  Judgment  and  making 
the  sale,  amounting  to  $520.80.  The  notice 
■the  levy  and  sale,  showing  respondent  Beck- 
with as  owner  of  the  Judgment  was  pub- 
lished In  the  Tacoma  Dally  Index,  a  paper  of 
very  general  circulation  among  banks  and 
business  houses  In  Tacoma.  Heitman  was 
the  active  manager  of  the  Fidelity  B^t  k 
Collection  Company,  and  had  been  for  about 
16  years,  and  had  never  ojpetRtaA  indlvidoaUy 
as  a  real  estate  broker. 

Appellant  first  complains  that  tbe  court 
erred  In  permitting  the  respondents  to  show 
that  an  account  was  opened  upon  tbe  books 
of  the  rideiity  Rent  &  Cidlectlon  Company 
between  it  and  Ernestine  S.  Beckwith  on 
May  1.  1919,  charging  the  latter  with  tbe 
$225  paid  tor  tbe  asslgnmmt  at  tbe  Fulnr 
Judgment 

[2,  SI  Tbe  dosing  of  the  negotiations  with 
Mrs.  Parker,  the  execution  of  the  aasisnment, 
tbe  payment  of  the  purchase  price,  and  tbe 
entry  of  that  payment  in  the  company's  cash- 
book  and  ledger,  ware  all  parts  of  the  same 
transaction,  and  were  all  parts  of  the  res 
gestie.  The  claim  of  Stnrley  that  Heitman 
was  his  agent  in  buying  tbe  Judgment,  was 
denied  by  Heitman,  who  testified  that  he  was 
not  acting  in  Ms  individual  capacity,  but 
only  as  manager  of  tbe  Fidelity  Bent  ft  Col- 
lection Company,  and  that  It  was  acting  80l»- 
ly  as  tbe  buying  agent  of  re^ndent  Becfe- 
with.  Book  entries  made  by  one  party  at 
tbe  time  of  the  transaction  are  competent  evi- 
dence as  a  part  of  the  res  gestae.  11  Bnc.  of 
Ev.  416.  They  are  admissible  In  favw  of  tbe 
party  making  them  as  well  as  against  sacb 
pArty.  10  R.  O.  L.  182.  They  are  admissible 
also  to  rebut  Inferences  that  mig^t  be  drawn, 
or  attempted  to  be  drawn,  if  the  books  were 
not  produced,  and  to  corroborate  tbe  testi- 
mony of  the  persons  testifying  to  tbe  trans- 
action (22  C.  J.  892),  and  to  show  the  capac- 
ity, whether  as  owner,  trustee,  agent,  etc.  In 
which  the  party  acted.  10  B.  C.  U  166^ 

[4]  The  book  entries  were  therefore  prop- 
erly admitted,  and  were  clearly  comp^ent 
and  tended  to  corroborate  the  testimony  of 
Heitman  that  he  individually  did  not  attempt 
to  act  as  agent ;  that  tbe  agent  in  the  transac- 
tion was  the  Fidelity  Rent  &  Collection  Com- 
pany, and  that  it  was  the  agent  of  Ernestine 
S.  Beckwith,  at  the  time  appellant  alleged 
Heitman  to  be  Its  agent  Heitman  was  also 
corroborated  by  the  attorsey  employed  to  in- 
vestigate the  deficiency  Judgment  and  liens 
against  tbe  property,  as  being  in  April.  1919^ 
prior  to  tbe  17ttu  Such  evldenos  all  totds  c» 
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controvert  tiw  teBtinmiy  of  a|>penaiit  to  show 
that  Heitman  was  the  agent  of  appellant 
The  burden  of  proof  being  npon  appellant  to 
establish  the  agency  by  a  fair  preponderance 
of  the  erldence,  wer  agree  with  the  lower 
court  that  it  failed  to  do  so.  We  abonld  be 
inclined  to  so  hold  had  the  trial  court  found 
otherwise.  This  being  oar  view  of  the  evi- 
dence, the  other  errors  assigned  by  appellant 
are  immaterial. 
Tile  Judgment  Is  offlnned. 

PABKBR,  O.  3.,  and  BRIDGES,  HACE- 
Iim>SH,  and  ITUIiLERTON.  JJ^  concur. 


<U6  Wasb.  140) 

STATE  V.  WOODS  it 
(Snpreme  Court 


nc 


<N«.  16227.) 
7im«  21, 


of  Waflhinfton. 

1921.) 

1.  Crlmlial  law  «=s>200 (4)— Acquittal  of  mali- 
talnino  placf  for  sale  of  liquors  will  not  bar 
eeivictlon  for  iislawful  potssMlot. 

The  offense  of  optnitig  up,  conducting,  and 
maintaining  a  place  for  sale  of  Intozieatiiig  Hq- 
Dors  does  not  necessarily  indnde  the  offense 
of  nnlawfidly  having  intoxicating  liqnors  In 
potsesdon,  and  there  is  no  necessary  connec- 
tion between  them,  so  that  an  acquittal  of  one 
(^enae  will  not  bar  a  conviction  of  the  other. 

2.  iBtfxIcatiig  liquera  «ss>l3d— In  prosecution 
far  Miawful  possession,  refusal  of  Instruo- 
tiofl  exousing  defendant.  If  be  lawfully  obtain- 
ed  possession,  was  proper. 

In  a  prosecution  for  onlewfol  possessiOD 
of  intoxicating  Uqnors,  it  was  not  error  to 
refuse  defendant's  instruction,  relieving  him  If 
he  came  Into  lawfnl  possession  at  a  time  when 
the  law  permitted  Its  possession. 

S.  Intoxicating  liquors  «5>I32— State  statete 
prohlMtlng  possession  held  aot  snperseded  by 
Natioaal  Prohibition  Aot. 

The  state  statute  making  unlawful  the  pos- 
session of  IntozicatiDg  liquors  other  than  alco- 
hol is  not  superseded  by  the  Volstead  Act,  en- 
acted pnranant  to  Const  U.  8.  Amend.  18. 

Department  1. 

Appeal  ttmn  Soperior  Court,  lAiobomlab, 
County;  Ralph  0.  Bell.  Judge. 

Fred  SL  Woods  and  his  wife,  Nora  Woods, 
were  convicted  of  unlawfully  having  In  their 
poesesBlffli  Intoxicating  liquor  oth»  than 
alcohol,  and  th^  appeal.  Affirmed. 

O.  T.  Webb  and  C<demau  ft  Fosarty,  all 
of  Xverett,  for  apptflmnts. 

nioa.  A.  Stlgw  and  Q,  A.  Kaune^  botii  of 
Brerett,  for  the  Stat& 

FULLERTON,  J.  The  defendants.  Wood 
and  wife,  were  convicted  In  the  superior  court 
of  Snohomish  county  upon  an  information 
charging  them  with  ttie  <^ense  of  unlawfully 
having  in  their  posaesalon  Intoxicating  liquor 


other  than  alcohol,  and  appeal  from  the  Judg- 
ment and  sentence  pronounced  against  them. 

[1]  At  the  time  of  their  aFralgnment  upon 
the  Information,  the  d^endants,  In  addition 
to  a  plea  of  not  guilty,  interposed  a  plea  of 
former  acquittal  of  tbe  offense  charged.  At 
the  trial,  in  substantiatiiui  of  the  latier  plea, 
they  pffered  In  evidence  the  record  of  a  cause 
in  the  superior  court  of  Snohomish  county,  in 
which  they  had  been  tried  for  and  acquitted 
of  0ie  crime  of  belug  Jolntlsts;  that  is,  of 
the  crime  of  opening  up,  conducting,  and 
maintaining  a  place  for  tbe  unlawful  sale  of 
Intoxicating  liquor— offering  In  the  same  con- 
nection to  diow  that  the  evidence  introduced 
on  behalf  of  the  state  to  secure  a  conviction 
in  that  case  was  substantially  the  same  evi- 
dence as  the  evidence  on  which  tbe  state 
relied  for  conviction  in  the  Instant  case. 
The  trial  court  excluded  the  proffered  evi- 
dence, and  Its  action  In  so  doing  forms  the 
basis  of  the  first  error  assigned.  But  we  And 
no  error  In  the  ruling.  The  acquittal  In  the 
one  case  could  operate  as  a  bar  to  a  convic- 
tion in  the  other  only  on  the  principle  of  in- 
cluded offenses,  and  we  think  It  manifest 
that  the  offense  of  opening  up,  conducting, 
and  maintaining  a  place  for  the  sale  of  In- 
toxicating liquor  does  not  necessarily  Include 
tbe  offense  of  unlawfully  having  Intoxicating 
liquor  in  possession.  There  Is  no  necessary 
connection  between  the  two  offenses..  A  per- 
son may  open  up,  conduct  or  maintain  a  place 
for  the  sale  of  intoxicating  liquor,  without 
himself  engaging  In  suCh  sale ;  be  may  do  so 
for  tbe  purpose  of  furnishing  a  place  toe  the 
sale  of  such  liquor  by  others.  An  informa- 
tion  for  the  one  offense  therefore  would  not 
Inform  a  defendant  ttiat  he  mnat  meet  the 
othOT,  and  It  must  follow  that  <m  a  charge  of 
tbe  one  he  could  not  be  legally  convicted  ct 
the  other.  Tlie  eoDvene  of  the  propoaltlmi 
must  also  follow,  namely,  ^t  an  acquittal  of 
the  one  offense  will  not  bar  a  cfmvlctim  of 
the  oQier. 

The  case  of  State  t.  Burgess,  191  Pac.  635, 
cited  and  relied  upon  by  the  defendants, 
rather  supports  than  militates  against  the 
conclusion  here  reached.  The  precise  ques- 
tion was  not  there  presented,  but  it  was  rec- 
ognized tbat  a  peraon  might  be  guilty  of  a 
violation  of  this  particular  section  aC  the 
statute  without  himself  having  unlawful  pos- 
session of  intoxicating  liquor.  Nor  does  the 
case  of  State  v.  Splllman,  110  Wash.  662, 
188  Pac.  915,  support  a  contrary  view.  Wo 
were  there  considering  the  clause  of  the 
statute  relating  to  bootieggers — persons  who 
carry  about  with  them  intoxicating  liquor 
for  the  purpose  of  unlawful  sale — and  held 
that  the  offense  of  unlawful  possession  of 
Intoxicating  liquor  was  necessarily  included 
in  the  offense  of  bootleg^ng,  as  a  person 
could  not  well  carry  about  with  him  Intoxi- 
cating liquor  for  the  purpose  of  unlawful  sale 
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wtOurat  having  onlawfol  posKssloa  of  such 
Uqnor.  Bat  tta*  b<^dl]ig  does  not  require  the 
further  htddlng  that  the  offenBc  of  unlawful 
possesdon  la  necessailly  Included  in  the  of- 
fense of  being  a  jointlst. 

[2]  The  ap[)ellant8  requested  the  court  to 
give  to  the  Jury  the  following  InstructltHi: 

"Yoa  are  farther  inBtrncted  that,  even  thongh 
yon  should  be  convinced  beyond  a  reasonable 
doubt  that  the  defendanta  did,  at  the  time  and 
place  aet  fortb  fn  the  information,  have  in  their 
posaesaion  intoxicating  liquor,  yet  I  inatrnct 
yon  that  if  yon  believe  that  said  defeitdanta 
came  into  lawfol  poaseaaion  of  asid  Uqnor 
during  the  time  when,  under  the  lawa  of  this 
atate,  it  was  lawful  to  have  posaesaion  of  in- 
toxicating liqnor,  or  ahould  yon  have  a  rea- 
sonable doubt  aa  to  such  fact,  then  you  must 
acquit  tbe  defendanta." 

This  Instruction  the  court  refused,  and 
the  second  error  assigned  Is  predicated  there- 
on. But  the  question  suf^sted  does  not  re- 
quire extended  discussion.  It  was  before  us 
In  the  case  of  State  t.  Glaudrone,  109 
Wash.  397.  186  Pac.  870,  where  we  determin- 
ed. In  harmony  with  tbe  view  here  taken  by 
tbe  trial  court,  that  tbe  manner  of  the  ac- 
qal8ltl(m  of  Intoxicating  liquor  did  not  af' 
feet  tbe  question  of  rigbtfulneas  at  posses- 
sion. 

[3]  Floally,  It  Is  contended  that  the  stat- 
ute under  whldi  the  appellants  were  convict- 
ed la  superseded  by  tbe  federal  statute,  com- 
monly known  as  tbe  Volstead  Act,  enacted 
pursuant  to  the  Eighteenth  Amendment  to  the 
federal  Constitution  (see  41  U.  S.  Statutes  at 
Large,  p.  305).  But  this  question  was  like- 
wise before  ns  In  State  v.  Turner,  196  Pac. 
638,  where  a  conclusltHi  contrary  to  the  con- 
traitlon  was  reaclied.  question  there 

Involved,  it  is  true,  related  to  the  other  pro- 
visions of  our  act— tbe  provisions  relating  to 
"Jointlsts"  and  "bootleggers"— but  tbe  prln- 
ctl^e  annflnuced  1>  determinative  here. 

The  Judgment  is  affirmed. 

PARKER,  0.      and  HOLCOMB,  UACE 
IKTOSH,  and  BRIDGES,  3J^  cmcnr. 


(lis  W«ab.  Ul) 

NORTH  END  WORKERS'  SUPPLY  CO-OP. 
ASS'N  V.  SABLICH  at  ax.   (No.  16386.) 

(Saprema  Oonrt  of  Washington.   June  10^ 
1921.) 

I.  Principal  and  agast  «s>96  ~  Existeica  of 
written  coatraot  tenia  to  llailt  aathority  of 

the  agent. 

The  existence  of  a  written  instrument  giv- 
tn  by  a  principal  to  his  agent  tends  to  estal>> 
lish  the  authority  of  tbe  agent  as  that  contain* 
ed  therein,  and  nbne  other. 


2.  wnis  «9f  l—liitniaaat  baM  win,  mI  panr 
•f  sale. 

An  Instrument  reciting  **Ijtavlng  aU  my  es- 
tate, •  •  •  these  two  lots,  *  •  •  lear- 
ing  to  J.  Z.,  and  he  out  of  that  most  pay," 
etc.,  and  that  when  the  amounta  specified  wen 
paid  the  two  lota  remained  his,  hdd  intended  as 
a  will,  and  not  to  authorise  Z.  to  sell  and  ac- 
count to  the  maker  of  the  instrument  for  tW 
proceeds. 

3.  PriB0lpataBdageBt«=»23(l),  I23(8)'-A|«> 
ey  not  eat^Iahed  by  aoont^  dadaratlosi^ 

One's  designation  of  himself  aa  agent  (rf  Ibi 
owner  of  certain  Iota  in  a  notice  to  tfae  par- 
chaser  after  the  sale,  of  his  lack  of  author^ 
to  sell,  la  DOt  proof  of  hia  agency  at  the  tin* 
of  the  aale.  aince  neither  agency  nor  the  scape 
thereof  can  be  estaUished  by  dedsrattoos  «l 
the  alleged  agent 

4.  Speolflo  performanoe  ^138(3)— Oae  saiii 
to  compel  execution  of  deed  oaaiot  raeswr 

value  of  Improvements. 
An  action  for  specific  performance  of  a 
contract  not  being  possessory,  one  suing  ts 
compel  tbe  execution  of  a  deed  cannot  reeorer 
the  value  of  improvementa  made  by  him  wUe 
in  poaaesaion  of  the  premiaea,  the  betterment 
statutes  (Bern.  Code  1915,  fl  797-789)  allov- 
ing  such  recovery  only  in  actfona  for  tbe  reeof- 
ery  of  real  property  upon  which  permanent  im- 
provements have  been  made  by  one  bolAng  in 
good  faith  under  color  of  title  advcrsdy  ta 
plaintiff's  c^a^m. 

Department  1. 

Appral  fr<»n  Superior  Oonrt,  Pierce  Omm- 
ty ;  W.  O.  Chapman,  Judgew 

Action  by  the  North  Etod  Worlters*  Supidy 
Co-<^>^tive  Asaodatkoi,  a  oorpMatlDih 
against  Rudolph  Sabllch  and  wife.  Jndr 
ment  for  defendants,  and  plaintiff  i^^ieals. 
Affirmed. 

P.  L.  Pendleton,  at  Tacoma.  for  appellant 
Bemann  &  Gonkni,  <tf  Taeona,  for  re- 
spondents. 

HOLCO&CB,  3.  Rudolph  Sabllch,  respond- 
ent, came  to  America  about  the  year  190& 
He  In  time  acquired  title  to  two  lots  In  Ta- 
coma. In  Novembo',  1913,  being  about  to  de- 
part for  his  old  home  on  a  visit  he  made  pro- 
vision for  the  disposal  of  his  estate,  sbooU 
anything  happen  or  befall  blm.  This  Instn- 
ment  was  dated  Novonber  26,  1013,  and,  be- 
ing in  a  foreign  tongue,  was  translated  by  an 
Interpreter,  aa  fbUows: 
"Tacoma,  Washington,  26tb  November,  19U. 

"Last  writing  or  teatament  living  all  my 
eatate,  Rudolph  Sabllch,  thea«  two  lota  located 
on  4dtb  street  leaving  to  J.  Zatkovicti,  and  he 
out  of  that  must  pay  Brother  Matt  SabLich  $100i 
hia  two  children  $50  each  and  to  the  sistets 
each  $50,  and  he  also  to  slater's  giri  Tortil 
$50,  and  when  John  Zatkovlcb  paya  all  of  these, 
which  amount  to  $350,  and  then  these  two  lots 
remain  hia,  and  the  same  mast  be  paid  witidn 
one  year;  and  now  there,  tbeae  two  Jots  is  aH 


ttsFor  otlter  eases  see  same  topic  and  KBT-NUHBER  la  aU  Ker-Nombarsd  DfgasU  and  IsdszM 


Digitized  by  Google 


NORTH  XND  WOBKEBS'  fitJFPLT  CO-OP  ASS^N  T.  SABUOH 

<1*8  P.) 


789 


done,  Oiree  witnesMs,  Tntneu  Bl  hatie,  Wlnko 
Lode,  also  ynako  Zudas;  owner  SftUloh,  Bu- 
dolph.'* 

Bespondent  left  very  sliortly  for  Europe, 
leaving  the  above  Instrument  and  his  deed 
and  abstract  with  his  friend  John  Zatko- 
Ttdi.  to  whofn  his  affairs  had  been  intrusted 
in  tbat  instrument.  While  be  was  abroad, 
the  Buropean  war  came  on,  and  he  could  not 
return  to  America.  He  returned  to  America 
at  tbe  first  opportunity  with  hla  wife,  whom 
he  married  while  abroad,  and  came  direct  to 
Tacoma,  about  August  or  September,  1920. 

In  May.  1919,  appellant  company,  desiring 
the  PT<verty  in  question,  lots  3  and  4,  block 
24,  Seavlew  Addition,  entered  Into  negotia- 
tions with  John  Zatkovlch  for  their  purchase. 
Appellants  and  Zatkovlch  executed  a  writing 
as  foUcnra: 

"Beceired  of  North  End  Wwkers'  Supply  Co- 
operative Association,  a  corporation,  the  sum 
of  $250.00  as  earnest  money  and  part  payment 
of  lots  3  and  4,  block  24,  Seaview  Addition  to 
Tacoma,  Washington,  the  agreed  porcbase  price 
is  $500.00,  there  being  a  balance  owing  of  f2S0.- 
00.  It  is  agreed  that  the  owner  of  tbe  lots, 
Bndolph  Sablich,  has  gone  abroad  and  left  a 
signed  statement  to  John  Zatkovlch  to  sell  the 
lots,  bat  said  signed  atatemuit  is  not  a  full 
power  of  attorney,  and  tiie  deed  of  eonveyance 
will  be  sent  to  the  owner  abroad  for  signature, 
and  in  the  meantime  the  hoyers  may  have  peace- 
able possession  of  said  lots,  and  work  on  the 
same.  On  return  of  tbe  deed,  if  the  titie  is 
good,  the  North  End  Workers'  Supply  Associ- 
ation shall  pay  the  remaining  $250.00.  If  the 
title  is  not  good  and  cannot  be  made  good,  the 
$Si60.00  shall  be  returned  to  the  company  as 
■oon  as  ascertained  that  the  title  is  not  good. 
If  after  five  months  the  owner  does  not  be 
foond  and  rign  a  deed,  the  seller  or  agent 
agrees  to  ^ve  the  company  a  bond  for  a  deed, 
to  protect  the  company  from  loss  In  case  the 
owner  after  the  company  Improves  tiio  prop- 
erty refuses  to  sign. 

**Dated  May  23.  1919. 

"Budolph  Sablich, 

"By  John  Zatkovlch. 

"Accepted: 

"North  End  Workers*  Supply  Associa- 
tion, 

"By  Albert  Luisch,  President 
"Attest:  Frank  Cvltanovlch,  Secretary." 

Zatbovidi  had  not  heard  from  Budolph 
Sablich,  the  owner,  for  about  five  years.  He 
testifled: 

*7  ofFered  a  price  to  sdl  tiie  property  because 
I  Ad  not  knew  really  If  Bndolph  Sablich  lived 
•r  not;  I  figured  it  wpuld  be  a  good  idee  to 
■ell  tbe  proper^  and  give  the  money  to  hie 
f<^ks  back  in  the  old  country.** 

A  deed  was  mailed  to  respondent  which 
was  never  returned,  but  In  June,  about  a 
month  after  the  raecutlon  of  the  alleged  con- 
tract, Zatkovldi  received  his  first  knowledge 
of  respondent  for  five  years,  In  the  form  of  a 
letter  written  before  the  deed  could  reach  re- 
spondent.  Within  two  days  atter  gaining 


knowledge  that  his  friend  was  alive,  be 
caused  notice  to  be  served  on  appellants  not 
to  proceed  with  the  buihltng  on  the  lots.  The 
notice  was  as  ft^ws: 

*Tracoma,  WaaUngton,  June  U,  1919.' 

"North  End  Workers'  Go-Operative  Associa- 
tion, City— Gentiemen:  On  May  23,  1919,  as 
agent  for  Rudolph  Sablich,  the  owner  of  lots  3 
and  4,  block  24,  Seaview  Addition  to  Tacoma, 
I  entered  into  a  certain  agreement  with  you, 
signed  upon  your  behalf  by  Albert  Luisch,  pres- 
ident, and  Frank  Cvitanovich,  secretary,  a  copy 
of  which  you  undoubtedly  have,  and  to  which 
reference  is  hereby  made  for  contents  thereof. 

"I  desire  to  notify  you  that  I  have  just  re- 
ceived a  letter  from  Budolph  Sablich  which 
shows  that  he  was  alive  on  February  24,  1919. 
As  you  are  aware,  X  did  not  have  full  power 
of  attorney  to  sell  these  lots  for  the  owner, 
and  tbe  signed  statement  which  I  have,  signed 
by  the  owner,  I  have  been  informed  is  in  the 
nature  of  a  last  will,  giving  me  authority  to 
sell  the  lots  in  the  event  of  the  death  of  Bu- 
dolph Sablich.  and  not  under  other  conditions. 
In  this  letter,  which  I  recentiy  received  from 
him,  he  tells  me  that  he  Is  married.  Ttds,  I 
am  informed,  revokes  the  will  given  to  me,  so 
that  my  authority  is  entirely  gone  to,  in  any 
manner,  represent  the  owner.  I  am  therefore 
tendering  back  to  you  herewith  tbe  two  hundred 
fifty  dollars  ($250.00)  paid  as  earnest  money 
and  part  payment  on  the  lots,, and  ask  that  the 
agreement  be  canceled.  If  you  do  not  desire  to 
accept  it,  I  am  willing  to  send  the  deed  to  Ru- 
dolph to  be  executed  by  himself  and  bis  wife. 
If  they,  or  either  of  them  refuse  to  sign,  how* 
ever,  I  notify  you  that  I  will  not  be  responsi- 
ble to  your  company  In  any  manner  for  any 
loss  that  you  may  sustain  by  reason  of  im- 
provements  placed  by  you  upon  tiie  proper^, 
or  in  any  other  manner.  Ton  are  notified  that, 
so  far  as  X  am  concerned,  if  you  proceed  to  im- 
prove the  property,  you  do  so  at  your  own  peril, 
with  knowledge  that  the  property  does  not  be- 
long to  you,  and  that  the  owner  has  not  agreed 
to  sell  and  convey  it  to  you. 

"If  yon  do  not  accept  the  two  hundred  fifty 
dollars  (f^.00)  herewith  tendered  to  yon, 
please  be  advised  that  I  am  holding  the  same 
for  yon  and  subject  to  your  order,  and  I  notify 
you  thai  I  will  personally  not  g^ve  to  you  a 
bond  for  a  deed,  reference  to  which  is  made  In 
tbe  contract  referred  to,  entered  into  on  May 
23,  1919.  [Signed]   John  Zatkovlch.'' 

At  that  time  some  grading  had  been  done 
and  a  small  quantity  of  lumber  had  beoi  de- 
livered on  the  ground,  but  no  construction 
had  been  commenced,  and  no  evidence  of 
value  of  either  grading  or  lumber  was  offered. 
Appellants  Ignored  the  notice,  erected  their 
building,  and  have  continuously  occupied  It 
since  Its  completion  In  the  fall  of  1919. 

When  respondent  arrived  In  Tacoma  In  the 
early  fall  <tf  1920,  he  learned  for  the  first 
time  of  tbe  possession  of  appellant  and  tb4 
erection  of  the  biiildlng.  They  tendered  him 
$260,  and  demanded  a  deed.  He  refused,  and 
appellants  commenced  this  action  for  specific 
performance  based  on  the  instrument  execut- 
ed by  Zatkorfch  to  it. 
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[1 , 21  All  the  antbority  Zatkovlcb  had  was 
th^  writing  given  by  Sablldb  prior  to  his 
d^rtare  for  Europe.  Although  appellant 
made  repeated  attempts  to  get  Zatkovleii  to 
admit  that  he  had  some  other  authority  than 
that  written  instrument,  Zatkovlch  continu- 
ally asserted  that  he  had  no  other  authority, 
and  the  existence  of  the  written  Instrument 
would  tend  to  ^tablish  the  authority  of  Zat- 
kovlch as  that  contained  In  the  written  in- 
strument, and  none  other.  That  Instrument, 
while  It  was  Imperfectly  executed,  was 
undoubtedly  Intended  as  a  wilL  It  attempt- 
ed to  give  the  property  to  Zatkovlch,  with 
certain  testammtary  dispositions  to  others. 
There  was  nothing  in  the  instrument  autlux^ 
Izing  Zatkovlch  to  sell  and  account  to  Sablich 
for  the  proceeds.  It  said,  "These  two  lota 
located  on  49th  street,  leaving  to  J.  Zatko- 
vlch,' and  he  out  of  that  most  pay,"  etc.,  and 
that,  when  the  amounts  q>eclfled  to  be  paid, 
abrogating  $300  wm  paid  as  therein  pro- 
vided, then  tbe  two  lota  nmained  his  (Zat- 
kovlch'i^. 

Ai^idiant  concedes  tbat  the  instrument  of 
ms  was  not  a  power  of  attorney  authoriz- 
ing Zatkovidi  to  make  a  deed,  but  claims  that 
imder  our  decision  In  Uttlefleld  t.  Dawson, 
47  Wftsh.  646,  92  ^c.  428,  an  i^ent  may  be 
even  orally  authorised  liis  principal  to 
make  a  contract  binding  npcm  tlie  prlndpal 
for  the  sale  of  lands.  Tbe  ease  <dted  does  not 
BO  decide,  but  decided  that,  fbe  agent  liavlng 
made  an  oral  contract  midw  a  written  con- 
tract of  agency  fte  the  sale  of  specific  lands, 
and  tbe  contract  having  beoi  acted  upon  and 
ratified  by  the  agent's  prind^ial.  the  vendee 
could  oiforce  perfwmance.  This  case  Is  not 
like  that  in  any  particular.  In  that  case  the 
ag»f  8  contract  creating  bis  autborlty  coiip 
talned  this  provision: 

"We  agree  to  convey  the  same  or  cause  tbe 
tame  to  be  coDvejed  by  good  and  sofficient 
warranty  deed  to  the  person  or  persona  desig- 
nated by  you  [the  agent}." 

And  the  court  asked: 

"If  tbe  aathority  to  make  a  binding  contract 
was  not  Included  in  the  terms  of  the  agency,  of 
what  force  are  the  above  words?" 

There  was  no  such  authority  In  the  Instru- 
ment givm  by  SabUcb  to  Zatkovlch  in  1913. 
The  Instrument  received  by  appellant  In  ne- 
gotiating for  the  lots  contained  the  clear 
statement  that  tbe  owner  of  the  lots,  SabUch, 
had  gone  abroad,  and  left  a  signed  statement 
with  Zatkovlch  to  sell  the  lots,  "but  that  said 
signed  0tat«nait  Is  not  a  fuU  power  of  at* 


tomey."  This  indicated  to  appellant  tbt 
limit  of  Zatkovich's  authority ;  and,  further- 
more, Luiscb,  one  of  the  witnesses  to  tbe  in- 
strument of  1913,  was  also  one  of  the  officers 
of  appellant,  and  a  witness  for  appellant  at 
the  trial  of  this  case,  and  testified  that  be 
knew  the  contents  of  the  Instmnient  of  1913. 
and  endeavored  to  establish  that  Sablich 
made  Zatkovlch  his  agent  to  sell  tbe  real 
estate.  That  being  tbe  situation,  appellant 
must  be  held  to  have  had  exact  knowledge 
of  the  limitations  of  tbe  authority  of  Zatko- 
vlch, and  that  Zatkovlcb  could  not  convey 
title  to  the  lots  unless  SabUch  was  dead,  and 
then  convey  tbem  as  executor.  Conceding, 
for  argument's  sake,  that  the  Instroment 
would  have  been  effective  as  a  will  bad  Sab- 
Uch died,  he  did  not  die.  and  the  Instrument 
never  became  effe<tive. 

[t]  When  Zatkovlcb  gave  his  notloe  to  ap- 
peUant  that  tbe  contract  theretofore  execut- 
ed and  deUvered  by  blm  for  the  sale  of  tiM 
lots  to  appellant,  he  designated  liiuudf  ss 
Ageat  for  Rudolph  SabUch.  Upon  this  appe- 
lant seoos  to  cffiitend  that,  Zatkovicb  ha^ng 
det^ared  hlms^  agrait,  It  la  proof  of  his 
agency.  It  Is  fundammtal  law  that  oa»  cu- 
not  eatabUsh  agency  nor  the  wc^e  oi  BggKj 
by  declaratlims  oC  the  alleged  agent. 

Zatkovlcb  gave  pnnupt  notloe  to  appellant 
of  tbe  fiict  of  Sablich's  being  aUve,  and  of  his 
(Zatkovich's)  incapadty  to  omvey  the  real 
estate;  tendered  tbe  f2B0  he  bad  rec^ved  as 
earnest  money  back,  and  dmanded  that  the 
agreement  be  canc^ed.  At  that  time  awA- 
lant  bad  dooe  but  very  li^  work  towards 
Improving  the  premises  eooi^mctloQ  of 
the  building,  and  had  (nly  i(.  small  amonnt  of 
material  upon  the  premises.  Ai^llant  dioee 
to  ignore  tbe  notice,  and  proceed  at  Its  own 
risk  to  erect  the  building  upcm  the  jn^mlses. 

[4]  Upon  this  Mtuatlon  appellant  aeems  to 
contend  that  It  Is  entitled  to  recover  fba 
value  of  the  Improvements  under  tbe  better- 
ment statutes.  Laws  ot  1908,  p.  262  (Bern. 
Code,  K  797-799).  Oliose  statutes  were  em- 
acted  In  connection  with  the  statutes  pro- 
viding for  possessory  actions  for  the  recovay 
of  real  property  uptm  which  permanent  im- 
provements bare  been  made,  etc  This  is  not 
a  possessory  action  under  the  statutes,  hot  an 
action  for  spedflc  performance  of  a  contract, 
and  the  betterment  statutes  can  In  no  way 
apply. 

The  Judgtnent  of  the  trial  court  Is  tl^t. 
and  is  affirmed. 

PARKER,  O.  J.,  and  FUM/ERTON, 
BBIDGB9,  and  UACKIN3XMSH,  JJ.,  concur. 
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V.  JARRARD. 


(No.  I59&2.) 
Jane  7, 


(Sopreine  Court  of  WaaluDgton. 

1921.) 

1.  Dlvoroe  ^56— Neflotiatlons  for  property 
•sttleneot  held  not  oellaeion. 

"Where  a  wife,  after  knowing  of  the  pend- 
ency of  her  husband's  divorce  action,  demanded 
a  property  settlement,  intimatiiig  tbat  other- 
wise she  would  defend  and  defeat  the  action, 
and  an  agreement  was  reached  tbat  she  receive 
title  to  the  home  propert?  in  full  of  her  prop- 
erty rights,  held,  there  waa  no  collusion,  as  col- 
luaioo  is  usaally  defiaed. 

2.  Divorce  «3»I84(5)— Discretion  of  M»l  eourt 
•>  to  openlag  defults  ROt  UgbUy  IMorfered 
with. 

The  diecretloo  vested  io  the  trial  court  as 
to  reopening  default  divorce  Judgments  will  not 
genendly  be  Interfered  with  by  the  Supreme 
Court,  especially  where  the  application  is 
prompt  and  the  partieii^  conditloB  hat  not 
dinged. 


Spokane 


Bn  Banc. 

Ajipeal  bom   Snperior  Conr^ 
OooDty ;  Bruce  Blake,  Judge. 

Petition  by  Mary  B.  Jarrard.  against  O.  T. 
Jarrard  to  set  aside  decree  of  divorce  en- 
tered against  her  by  default  From  a  judg- 
ment vacating  the  decree  and  permitting  de- 
fendant to  appear,  answer,  and  defend,  O. 
T.  Jarrard  appeals:  Affirmed. 

D.  B.  Qlaagow,  oi  Spokane,  for  appellant 
W.  O.  DmoTUi.  of  Spttaiu^  tot  reapond- 
ent 


TOI>MAN,  J.  The  respondmt  on  January 
8,  1920,  signed  and  verified  a  petition,  which 
was  duly  filed  two  days  later  (whether 
served  In  the  Interim  does  not  appear).  In 
and  by  which  she  sought  to  have  set  aside  a 
decree  of  divorce  entered  by  default  on  De- 
cember 30, 1910,  In  favor  of  ber  husband,  the 
appellant  here.  The  petition  charges  that  the 
decree  was  obtained  by  reason  of  fraud  prac- 
ticed by  the  prevailing  party  (a)  In  obtaining 
service  by  publication  by  mailing  a  copy  of 
the  summons  and  complaint  to  her,  "General 
Delivery,  Portland,  Oregon,"  when  he  knew 
her  street  address  In  that  city,  alleging  that 
she  never  received  the  papers  which  were  so 
nailed;  and  (b)  charging  in  effect  that  the 
husband  testified  falsely  upon  the  trial  of 
^e  divorce  actl<Hi  that  a  property  settlement 
had  theretofore  been  made,  and  that  he 
knew  of  no  reason  for  his  wife  having  left 
him,  when  tn  fact  he  Induced  and  persuaded 
her  to  leave,  and  gave  ber  money  with  which 
to  do  BO,  and  making  further  allegations 
which,  if  true,  would  defeat  the  husband's 
action,  and  probably  entitle  the  wife  to  a  dl- 
Torce.  Appellant  by  answer  took  Issue  upon 
Oiese  allegatlouB.  Tbe  case  came  on  for  trial 


JARRARD  T.  JARRARD  ^41' 
(lit  F.) 

before  a  jadge  otber  than  the  one  who  had 
heard  the  dlvivce  caae,  and  from  a  Judgment 
vacating  the  decree  of  dlvnce  and  permitting 
respondent  to  appear  In,  answer,  and  defend 
the  divorce  actlcm,  the  case  Is  broogtat  here 
on  appeal. 

The  trial  conrt  found  that  there  was  no 
fraud  In  tlie  mattw  of  the  service  of  the 
summons,  and  no  irr^rularity  therein,  with 
which  finding  we  are  In  entire  accord.  He 
also  flnind  that  thora  was  collasltm  betweai 
the  parties  prior  to  the  entry  of  tiie  decree, 
tbat  respondent  has  a  meritorious  defense  to 
the  divorce  action,  and  that  public  pfflicy  d^ 
mands  tiiat  the  decree  be  vacated  and  the 
wife  tte  permitted  to  defend. 

[1]  We  are  not  sattsfled  that  ctdloston  Is 
here  shown,  as  collurion  Is  nsuidly  defined. 
The  wife,  after  she  had  knowledge  of  tbs 
pendency  of  the  action,  demanded  a  property 
settlement,  and  Intimated,  that,  nnlffls  a 
settlement  satisfactory  to  her  was  made,  she 
^ould  defend  and  defeat  the  action.  All  her 
demands  were  made  by  letters  written  to 
her  husband's  attorney,  and  we  see  notlilng 
coUusire  In  bis  answers  thereto,  his  sub- 
mission of  the  demands  to  bis  client,  or  in  the 
agreement  which  was  reached  tbat  the  wife 
should  receive  title  to  the  home  property  in 
full  of  her  property  rlf^ts. 

We  are  satisfied  that  there  was  a  sufficient 
showing  of  a  meritorious  defense  to  warrant 
the  court  under  Rem.  Code,  |  235,  were  this 
other  than  a  divorce  action,  in  permitting  the 
defendant  served  by  publication  to  appear 
and  defend  the  aMion.  The  Legislature 
seems  to  have  excepted  divorce  actions  from 
the  operation  of  this  statute  upon  no  other 
theory,  so  far  as  we  can  Judge,  than  that 
within  the  year  the  situation  might  so  change 
as  to  make  It  tmwise  to  disturb  a  decree;  but 
where  the  application  Is  made,  as  here, 
promptly  and  within  a  very  few  days  of  the 
rendition  of  the  Judgment  and  no  change  In 
conditions  has  occurred,  the  reason  for  the 
rule  does  not  exist 

But  in  any  event,  speaking  of  this  sectira 
of  the  statute  In  Chaney  v.  Chaney,  56  Wash. 
145. 105  Pac.  229,  Mr.  Justice  Parker  said: 

*^t  did  not  take  away  any  rights  possessed 
by  parties  haring  Judgments  rendered  against 
them,  but  gave  additional  rights  to  parties  hav- 
ing judgments  rendered  against  them  upon 
service  by  publication.  In  the  absence  of  this 
provision,  a  Judgment  rendered  opon  service  by 
publication  could  not  be  set  aside  for  any  dif- 
ferent reason  than  could  other  Judgments.  This 
section  Is  not  the  whole  law  upon  the  subject  of 
setting  aside  divorce  decrees,  simply  because 
such  decrees  are  excluded  from  Its  operation." 


And  In  Graham  v.  Graham,  54  Wash.  70, 
102  Pac.  891.  L.  B.  A.  1917E,  405,  18  Ann. 
Cas.  999,  after  reviewing  the  previous  de- 
cisions of  this  oonrt  npon  Ods  anbject.  It 
said: 
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"It  would  Be«m,  therefore,  that,  notwithstand- 
iiiB  the  doctrine,  frequeatlr  aiiDoanced.  that  a 
decree  of  divorce  will  never  be  vacated  because 
of  the  probable  evil  coQaequencea  following  the 
severance  of  a  new  relation,  bearing  as  it  might 
after-begotten  children,  the  better  rale  is  that, 
notwithstanding  the  decree,  s  court  will  reopen 
and  try  the  case,  if  the  decree  is  the  result  of 
fraud  practiced  opon  the  other  partr  or  upon 
the  eonrt." 

And  in  the  same  case,  In  discussing  ttie 
{rounds  upoo  which  a  decree  of  divorce  may 
i>e  vacated.  It  was  forthor  said: 

"It  Is  contended,  however,  that,  the  lower 
court  having  had  complete  jurisdiction,  a  mere 
offer  to  prove  that  the  decree  was  obtained  as 
the  result  of  perjured  testimony  and  was  fraud- 
ulently obtained  is  Insufficient  Whatever  the 
rule  may  be  when  the  divorce  proceeding  is  col- 
laterally inquired  into,  it  must  be  remembered 
that  this  is  a  direct  application,  timely,  and  dil- 
igently prosecuted,' and  no  barm  can  result  to 
any  innocent  person  by  a  further  inquiry  as  to 
the  justice  of  respondent's  cause.  Aside  from 
these  considerations,  the  Interest  of  the  public 
in  all  actions  for  divorce  Is  such  that  a  policy 
has'grown  up  In  accord  with  enlightened  senti- 
ment to  discourage  and  deny  divorces,  unless 
daimed  upon  proper  grounds  and  sustained  by 
an  honest  dlsclosare  of  the  facts.  There  is 
mudb  in  the  record  that  prompts  further  in- 
qufar." 

It  is  apparent  from  the  record  before  ns 
that  the  respondent  linew  of  the  pendency  of 
the  action  in  ample  time  to  have  made  her  de- 
fense before  the  default  was  taken  against 
her,  and  that  no  ErufQclrat  excuse  is  now  of- 
fered for  her  failure  to  do  so.  She  therefore, 
having  had  opportunity  to  defend  and  defeat 
her  husband's  charges  before  judgment,  and 
having  failed  without  sufficient  reason  or  ex- 
cuse to  do  BO,  should  not  now  be  heard  to 
complain,  and,  If  ber  Interest  were  the  <Mily 
interest  at  stake,  no  doubt  the  trial  court 
would  have  denied  the  prayer  of  her  petition 
and  held  her  bound  by  the  decree;  but  in 
part  at  least  the  Judgment  of  the  trial  court 
Is  based  upon  public  policy,  and  the  Interest 
of  the  pabltc  is  the  only  Interest  which  here 
demands  consideration.  Public  policy  as  to 
dlvrace  aetitms  has  beoi  defined: 

"Aforriage  is  a  relation  in  which  tiie  public 
Is  deeply  biterested,  and  is  subject  to  proper 
regulation  and  control  by  the  atate  or  sov- 
ereiguty  In  which  it  Is  assumed  or  exists.  The 
public  policy  relating  to  marriage  is  to  foster 
and  protect  it,  to  malce  it  a  permanent  and 
public  Institation,  to  encourage  the  parties  to 
live  together,  and  to  prevent  separation.  This 
policy  finds  expression  in  probably  every  state 
In  this  countiy  in  legldative  enactments  de- 
signed to  prevent  the  sundering  of  the  mar- 
riage ties  for  slight  or  trivial  causes,  or  by  the 
agreement  of  the  husband  and  wife,  or  in  any 
case  except  on  full  and  satisfactory  proof  of 
such  facts  as  by  the  Iiegislature  have  been  de- 
clared  to  he  cause  for  divorce.  Such  provisions 


'find  their  justification  only  fai  this  well-recoc- 
nized  interest  of  the  atate  in  the  pennaiwDcy 
of  the  marriage  relation."  0  R,  (X  p. 
111. 

And  in  Faulkner  t.  Faulkn^,  90  Wash. 

74, 155  Pac.  404,  It  was  said: 

'^e  real  question  then  is:  Should  the  court 
have  set  the  decree  aside  when  the  fact  appear- 
ed  because  of  the  public  interest?  That  it  liaa 
such  power  may  be  conceded,  and  perhaps,  if 
the  fact  timely  appear6d,'it  might  be  its  datj 
to  do  so.  But,  wlien  the  fact  is  made  to  ivpear 
after  the  right  of  appeal  has  expired,  the  court 
may  be  confronted  with  conflicting  public  inter- 
ests, and  a  duty  to  determine  the  course  wtdch 
will  best  promote  such  interests.  In  other 
words,  the  matter  becomes  one  <d  discretiou 
with  the  court,  to  be  reviewed  on  appeal  only 
when  such  discretion  is  abused.** 

[2]  In  furtherance  of  this  public  poller  u 
It  is  thus  defined,  much  discretion  most  be 
vested  In  tiie  trial  courts,  and  wben«  as  bere, 
the  application  is  made  almost  Instantly  and 
the  ctmdition  of  the  parties  baa  not  dianged 
and  the  txUd  courts  after  bearii^  and  seefng 
the  parties  and  thcdr  witnesses  la  of  the 
opinion  that  pubUc  policy  requires  that  the 
decree  be  set  aside  and  the  party  omplalnlng 
be  allowed  to  defend,  vre  are  not  Inclined  to 
interfere.  Indeed,  in  view  of  ttie  states  in- 
terest, the  nisi  inius  judges  sbouUl  be  en- 
couraged to  exerdse  sound  discretion  in  all 
such  oases,  to  the  «id  that  divorces  be  not 
granted  "«coept  on  full  and  satisfactory 
proof  of  such  fiicta  as  by  the  Legislature 
have  been  declared  to  be  cause  for  ^voroa" 
9.  R.  O.  L.,  supra. 

The  judgment  appealed  from  la  affirmed. 

HOLOOMB,  MOUNT,  mTCHEIJ^  FDL- 
LERTON,  and  KEUDOE^  JJ^  concur. 


(lie  Wash,  im 
la  re  OLSON.    (No.  340.) 

(Snpreme  Ooort  of  Washington.   June  21, 
1921.) 

Attorney  aatf  olisnt  «=s36(l)— Suprens  Ceirt 
may  sxanlss  lata  charges  against  aa  attar* 
Bay,  thongii  revooatloa  of  noenst  has  aot  bita 

recommended. 

The  Supreme  Court  may,  at  its  own  <»■ 
tion.  examine  Into  diarges  against  an  attor- 
ney proceeded  against  before  the  state  board 
of  bar  examiners,  even  though  the  board  has 
not  recommended  that  his  Ucense  be  revoked 
or  annulled;  the  court  having  inherent  porer 
to  admit,  suspend,  or  disbar  attorneys  at  law, 
notwithstanding  Pierce's  Code,  H  167-16%  fir- 
ing an  attorney  whose  license  has  been  revoked 
the  right  to  petition  Supreme  Ooort  to  reriew 
findings  of  board. 

En  Banc. 

In  the  matter  of  the  proceedings  for  the 
dlsbannent  of  George  01s<ni,  attorney  At 
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law.  The  Board  of  Law  Ezamlnen  recom- 
meuded  that  the  charges  be  dismissed,  and 
the  Seattle  Bar  Association  Sled  objections 
and  exceptions  to  the  recommendations  and 
findings  of  the  Board  of  Law  Examiners. 
Findings  and  recommendatlins  of  the  Board 
of  Law  Examiners  affirmed. 

Carroll  H«idion,  of  Seattle^  tea  prosecn- 
tor. 

J.  O.  Allen,  Wm.  R.  BeU,  and  Tucker  ft  Hy- 
land,  all  of  Seattle,  for  respondent 

HOLCOMB,  J.  Proceedings  were  Institut- 
ed before  the  state  board  of  law  examiners, 
upon  a  complaint  against  George  Olson,  for 
bis  disbarment  from  the  practice  of  law  In 
the  state  of  Washlngt<m',  the  original  com- 
plaint being  upon  two  charges  or  counts. 
The  first  charge  was  that  he  perpetrated  a 
fraud  upon  Henry  J.  Gorln,  in  that  he  In- 
duced  Henry  J.  Gorln  to  execute  his  promis- 
sory note  for  $4,000  upon  the  representation 
that  he  would  recelTe  as  consideration  there- 
for 26  shares  of  the  capital  stock  of  the 
Broadway  State  Bank  of  Seattle,  of  the 
value  of  fl60  per  share,  and  would  be  em- 
ployed by  the  bank  as  Its  attorney  at  a 
salary  of  $1,000  per  annum.  It  was  further 
alleged  that  confidential  relations  existed  be- 
tween Gorln  and  Olson,  in  that  they  had 
associated  together  in  various  capacities,  and 
that  by  reason  thereof  Gorln  believed  the 
statements  of  Olson,  and  relied  there<»i,  and 
delivered  his  note  for  the  above  amount  to 
Olson,  but  never  received  the  etock  or  the 
employment,  and  that  the  bank  was  then 
Insolvent  and  the  stock  worthless,  all  of 
which  was  known  to  Olson. 

Hie  second  charge  In  the  original  com- 
Iriaint  was  to  the  effect  that  Olson,  as  at- 
tomey  In  a  certain  cause,  prepared  findings 
of  fact,  conclusions  of  law,  and  decree  In  the 
superior  court  of  Wadilngton,  tor  King 
coun^,  which  conformed  with  the  decision 
of  the  court  as  orally  announced,  and  upon 
which  opposing  connsd  indorsed  Us  .ap- 
proval, but  that  Olson  did  not  present  the 
decree,  served  by  copy  upon  opposing  coun- 
sel, to  the  conrt,  but  presented  one  of  a 
different  purport,  which  was  signed  and 
filed. 

A  hearing  was  had  upon  the  duitges  of  the 
original  complaint,  and  the  matter  was 
taten  under  advlsnnent  by  the  board  of  law 
examiners.  Thereafter  another  ccanplalnt 
was  filed  against  Olson,  charging  htm  with 
mismanagement  and  breadi  of  trust  with 
reference  to  the  handling  of  the  estate  of 
Hans  Bergnum,  deceased,  whereby  he  ac- 
quired and  appropriated  property  belohg- 
Ing  thereto  to  bis  own  use,  the  charges  In 
which  complaint  were  heard  by  the  board 
of  law  examiners  at  subsequent  dates.  After 
h«tring8  on  the  complaints,  the  state  being 
represented  b7  counsel,  the  Seattle  Bar  As- 
■odation  by  connsd,  and  Olson  by  counsel. 
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the  board  of  law  amaSnam  reported  to  this 
court  that  it— 

"had  carefully  considered  and  weighed  all  oral 
and  documentary  evidence  submitted  relattve  to 
all  the  cba^es  set  forth  in  said  comT^Binta,  and 
is  of  the  opinion  that  the  evidence  submitted 
does  not  sustain  soy  of  said  charges,  and  there- 
fore recommends  that  said  chaigea  should  <  be 
dismissed." 

Upon  its  findings  and  recommendations 
b^ng  filed,  the  Seattle  Bar  Assodation,  by 
Its  attorney,  filed  objections  and  exceptions 
to  the  report  and  findings,  and  the  matter 
was  beard  before  this  court  en  banc. 

Counsel  for  respondent,  Olson,  urge  that 
no  objections  or  exceptions  can  be  presented 
to  this  court  from  the  findings  and  recom- 
mendations of  the  board  of  law  examiners 
by  the  state  or  on  Its  behalf,  on  the  ground 
that  the  statute  (Laws  of  1917,  c.  115,  p. 
■421,,  as  amended  by  the  Laws  of  1919,  c. 
100  [Pierce's  1919  C?ode,  fiS  167, 168,  and  1691) 
makes  no  provision  for  such  procedure.  Sec- 
tion 1G9,  Pierce's  Code,  reads  In  part  as 
follows: 

"Any  person  whose  license  has  been  annulled 
or  revoked  may  petition  the  Supreme  ,Court 
of  the  state  to  review  the  findings  of  the  board, 
and  to  reverse  and  modify  the  eame,  in  which 
event  the  board  shall  file  with  the  Snpreme 
Court  a  complete  transcript  of  the  evidence 
and  proceedings  of  the  case  together  with  its 
findings,  which  findings  shall  constitnte  a  prima 
fade  case,  and  the  burden  shall  be  on  the  ap- 
pellant to  show  wherein  snch  order  of  the 
board  was  unlawful.  The  Supreme  Court  shall 
fix  rules  for  the  procedure  in  such  appeals  and 
shall,  after  hearing,  render  judgment  there- 
in. If  it  shall  find  that  the  order  of  the  board 
was  not  in  accordance  with  law,  the  court  shall 
reverse  or  modify  the  same;  or  may  remand 
the  same  to  the  board  for  farther  investigation 
and  consideration.  But  If  the  board  did  not  ex- 
ceed its  authority  and  appellant  had  a  fair  trial, 
the  court  shaU  affirm  the  order  d  the  board.** 

It  will  be  seen  that  under  the  statutes 
now  in  force  no  <me  hut  the  peracm  whose 
license  has  been  annulled  or  revoked  may 
proceed  as  of  right  in  this  court  against  the 
findings  of  ttie  board  of  law  examiners  to 
reverse  or  modify  the  same. 

But  under  Uie  inherent  power  of  this 
court  to  admit,  suspend,  or  ^sbar  attor- 
neys at  law,  notwithstanding  the  statute 
gives  the  right  as  a  matter  of  course  only  to 
the  person  whose  license  has  been  annulled 
or  revoked  to  object  to  and  have  a  review 
of  the  same,  we  have  felt  obliged.  In  a  matter 
of  snch  importance  to  the  bar  and  the  public 
to  consider  that  we  may,  at  our  own  option, 
examine  into  the  charges  against  an  attorney 
proceeded  against  before  the  state  board  of 
bar  ezambiers,  ev^  thou^  his  license  has 
not  hem  recommended  to  be  revoked  or  an- 
nulled by  the  board.  We  may  not  feel  In- 
duty  bound  to  do  so  In  all  su^^  cases,  but 
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the  imiHfftaiice  of  this  case  was  Buch  that 

we  bare  felt  disposed  to  do  so. 

The  Tolnminous  record  has  been  examined 
with  considerable  care.  The  charges  against 
the  attorney  appeared  to  be  very  serious,  and 
we  especially  thought  that  the  first  and  third 
charges  were  particularly  graT^;  bat  after 
examining  the  record  we  are  nnable  to  ar- 
rive at  any  conclusion  differing  from  that 
of  the  state  board  of  law  examiners.  The 
most  that  can  be  said  against  the  attorney 
as  to  the  present  charges  Is  that  he  seems 
to  hare  had  an  nonecessary  propensity  for 
Tolnralnoua  and  drcultoos  proceedings  In 
transacting  business,  where  stmpltdty  and 
direct  methods  would  hare  been  mnch  more 
commradable.  Some  of  the  things  complain- 
ed of  against  blm  seemed  at  flrst  to  have 
been  weU-ftnmded;  but,  after  straightening 
out  the  great  ctnnplezlty  and  drcomlocn- 
tlon  of  his  transactloos,  they  appear  not  to 
have  harmed  those  Inrolred. 

We  are  of  the  opinion  that  the  findings 
and  recommendations  of  the  board  of  law 
examiners  mnst  be  and  are  approved  and 
affirmed. 

PARKER,  a  3^  and  TOLMAN,  BRIDOBS, 
and  IflTOHELL,  JJ.,  concur. 
MAIN,      concurs  In  the  result 


(U6  Wash.  122) 

STATE  ex  rel.  AMERICAN  SAV.  BANK  A 
TRUST  Cp.  V.  SUPERIOR  COURT  FOR 
OKANOGAN  COUNTY  tt  si.   (No.  1641 1.) 

(Supreme  Coort  of  Washington.   June  14, 

1921.) 

I.  Corporatfont  ^9S03(I)— Cartoi  for  prop- 
er^ ae^slred  oa  foredosare  aot  "delsiB  bssl- 
ness"  or  *^raa«aotlBg.  baslassa"  for  parposs 
ef  vanae. 

Under  Bern.  Oode  191S,  {  206,  permitting  a 
Corporation  to  be  sued  in  any  coanty  where  it 
transacts  business,  a  corporation,  by  caring 
for,  cultivating,  and  harvesting  orchard  lands 
acquired  by  foredosure  of  Its  mortgage  there- 
on, noder  Laws  1917,  p.  291.  |  87.  held  not  "do- 
ing business"  or  "transactiug  business"  in  the 
county  where  the  lands  were  situated. 

tEd.  Note.— For  other  definitions,  see  Words 
and  Phrases.  First  and  Second  Series,  Doing 
Business;  Transacting  Business.] 

%  Venie  ^22(i)-«urt  analsst  resldest  asd 
NonrasMent  sot  malstalnable  In  oonsty  where 
■onresident  had  property  attached. 
Suit  against  a  domestic  corporation  and  a 
nonresident  individual  could  not  be  brought  un- 
der Bem.  Code  1915,  i  207,  in  a  county  where 
tiie  corporation  was  not  subject  to  suit  and 
In  which  the  nonre^dent  defendant  had  not  been 
persimally  served,  because  of  the  mere  fact  that 
the  noureBident  defendant  had  property  fai  that 
county  which  it  was  sought  to  attach,  since 
the  law  does  not  require  that  a  nonresident  de- 


feudant  be  proceeded  against  In  a  county  te 
which  he  has  property  which  is  to  be  attached, 
but  expressly  directs,  by  sections  655,  650. 
that  writs  of  attachment  may  isBue  to  other 
counties. 

Holcomb,  J.,  and  Parker,  O.  J.t  dissenting. 

En  Banc. 

Appeal  from  Superior  Oonrt^  (tenofisa 

County;  C.  H.  Neal,  Judge. 

Application  by  Uie  State  of  Waahincton, 
on  the  relation  of  the  American  Savings 
Bank  &  Trust  Company,  for  a  writ  of  prohi- 
bition directed  to  the  Superior  Coort  of  Oka- 
nogan County  and  Hon.  O.  H.  Neal,  Judge 
thereof.  Permanent  writ  ordered  to  Isaac. 

Farrell,  Kane  *  Stratton.  of  Seattle,  for 
relator. 

J.  Henry  Smith,  P.  D.  SmlOi,  and  W.  C 
Brown,  all  of  Okanogan,  for  respondents. 

TOLUAN,  J.  The  relator,  the  American 
Savings  Bank  A  Trust  Company,  a  corpora- 
tion, was  incorporated  under  the  laws  of  this 
state  in  the  year  1901;  Its  artldes  of  In- 
corporation naming  its  prindpal  place  ot 
business  as  being  in  King  county,  and  au- 
thorizing It  to  carry  on  the  businesB  ot 
banking,  with  the  usual  powers  pertaining  to 
banks  and  trust  companies.  The  relator  iiaa 
never  had  an  office  for  the- transaction  of 
business  in  Okanogan  county,  and  at  no  time 
has  It  maintained  an  officer,  agent,  or  other 
perscm  upon  whom  process  against  It  eonid 
be  served,  resident  In  said  county.  Nor  has 
the  relator  ever  trailsacted  any  basin  ess  in 
Okanogan  coanty.  except  as  hereinafter  re- 
ferred to. 

In  September,  1916,  the  rtiator  and  one 
Murray.  In  the  nsnal  course  of  badness  In 
King  county,  acquired  a  promissory  note 
made  by  one  Peterson  for  $25,000,  and  in- 
terest, together  with  a  mortgage  given  to 
secure  the  same  npon  certain  real  estate  con- 
dsting  of  orchard  land  dtnated  In  Okanogan 
coanty.  In  August,  1018.  the  rdator  and 
Murray,  as  owners  of  the  note  and  mortgage 
referred  to,  employed  J.  Henry  Smith,  an 
attorney  at  law  practldng  In  Okanogan  coun- 
ty, to  foreclose  the  $25,000  mortgage,  and 
thereafter,  apparently  with  the  knowledge  and 
consent  of  the  relator.  P.  D.  Smith  and  W. 
0.  Brown,  also  attorneys  practicing  in  Okano- 
gan coanty,  were  associated  with  J.  Heuy 
Smith  as  attorneys  tor  plaintiff  In  such  fore- 
dosure action.  The  action  to  foredose  the 
mortgage  was  commenced  In  Okanogan  coun- 
ty and  prosecuted  to  a  Judgment  of  foredo- 
sure, from  which  an  appeal  was  takm,  and 
the  Judgment  of  foredosure  was  thereafter 
affirmed  by  this  court.  In  American  Savings 
Bank  A  Trust  Co.  et  al.  v.  Peterson,  191  Pac. 
837,  In  the  meantime  the  real  estate  cover- 
ed by  the  $25,000  mortgage,  which  waa  so 
foreclosed,  being  In  part  subject  to  the  Uea 
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of  a  prior  mortgage  for  $10,000.  tbe  relator 
and  Murray,  to  protect  themselrea.  acquired 
this  flnt  mortgage,  procured  it  to  be  fore- 
dosed  bj  the  same  attorneys,  and  thereafter, 
upon  foreclosure  sale,  purchased  all  of  tbe 
property  subjeet'  to  the  mortgages  for  the 
amount  due  thereon.  Id  the  month  of  March, 
1919,  for  the  purpose  of  protecting  and 
preserrlng  the  property  so  acquired,  the  rela- 
tor and  Murray  took  possesion  of  the  or- 
lAard  lands  covered  by  tbe  mortgages  and 
proceeded  to  cultivate,  prune,  spray,  and 
care  for  the  same,  «^t&Dded  the  Irrigation 
system  for  tbe  better  irrigation  and  care  of 
tbe  orchards,  harvested  the  crop  therefrom  In 
tbe  years  1019  and  1920,  and  are  continntng 
in  such  possession  and  care  of  the  property 
through  their  employees,  for  the  sole  pur- 
poefr,  as  relator  alleges,  of  preserving  the 
value  of  the  orchards  and  preventing  the 
deterioration  of  the  property  until  such  time 
as  the  lands  may  be  sold  at  prices  and  upon 
terms  satisfactory  to  them;  relator  ailing 
that  th^  are  making  every  effort  to  so  sell, 
and  have  not  had  tbe  intention  at  any  time 
to  engf^  in  forming  or  fruit  raising,  save 
only  as  an  inddent  to  preserrlng  the  value 
of  these  lands  nntU  they  can  realize  thereon. 

In  February,  1921.  P.  D.  Smith,  J.  Henry 
Smith,  and  W.  O.  Brown  began  an  action  in 
the  superior  cmrt  for  Okanogan  coonty 
against  the  relator  and  Murray  to  recover  a 
balance  of  (2,000  claimed  to  be  due  them  as  at- 
tomey's  fees  earned  in  the  foredosnre  pro- 
ceedings hereinbefore  refiBtred  to.  SunmHHts 
and  complaint  were  personally  served  upon 
the  relator  in  King  county.  Wash.,  on  Februa- 
ry 7t  1921.  and  an  affldavlt  in  dae  form  was 
filed,  setting  forth  that  Murray  was  a  nraresl- 
doit  of  the  state  at  Washington,  and  a  writ 
of  attaduaent  was  sought  and  issued  against 
him  under  which  tbe  sheriff  of  Okanogan 
oonnl7  levied  upon  Uie  interest  <«r  Murray  in 
the  real  ertftto  which  had  been  the  subject 
of  tlie  foreelosnre  suits  hereinbefore  men- 
tioned; snd  since  that  time  the  plaintiffs 
in  that  action  have  proceeded  regularly  to 
serre  the  summons  and  complaint  upon  Mur- 
ray hj  pntdlcatton,  he  being  a  resident  of 
the  sbste  of  Montana,  which  puUlcatlon  was 
^ooeedlng  In  due  course  but  had  not  been 
oompleted  at  tbe  time  of  tbe  Issuance  of  the 
slt«natlve  writ  herdn. .  In  due  course,  and 
within  20  days  after  servlee  upon  it,  relator 
ap|ieu«d  specially  In  said  action  and  objected 
to  the  iurlsdlctlim  of  tbe  cmirt  on  the  ground 
that  the  relator  had  no  <^ce  nor  agent  in. 
and  was  not  transacting  business  In,  Okano- 
gan county,  within  the  ctrntemplation  of  sec- 
tion SOB  of  tbe  Code,  These  objections  to 
the  Jurisdiction  bdng  overruled,  the  relator. 
Mill  preonrii^  its  spedal  appearance,  made 
donand  tor  a  change  of  voiue  to  King  conn* 
ty.  accompanied  W  an  affidavit  of  merits 
and  a  demnrrer  to  the  comirtalnt,  which 
demand  was  hy  the  trial  court  denied. 
Thereupon  the  relator  sought  and  obtained 


an  alternative  writ  of  prohibition  to  be  Is* 
sned  out  of  this  court,  directed  to  the  re- 
spondent, as  judge  of  tbe  superior  court  for 
Okanogan  county,  restraining  the  superior 
court  from  proceeding  further  as  against 
relator  until  the  further  order  of  this  court, 
and  requiring  It  to  show  cause  why  it  should 
not  be  permanently  restrained  from  further 
proceeding  In  said  cause  as  against  tbe  rela- 
tor. 

[1]  ^nie  statute  reads: 

"An  action  against  a  corporation  may  be 
brought  to  any  eoan^  where  the  corporation 
transacts  business  or  transacted  business  at  the 
time  the  caase  of  action  arose;  or  in  any  ' 
county  where  tbe  corporation  has  an  office  for 
the  transaction  of  business  or  any  person  re- 
sides upon  whom  process  may  be  served  against 
such  corporation,  unless  otherwise  provided  la 
tills  Code."   Bern.  Code,  |  206. 

It  la  not  contended  that  the  rdator  main- 
tained an  office  or  transacted  any  of  tte 
banking  or  trust  business  in  (^nogan  coon- 
ty, or  that  any  persmi  there  resided  upon 
whom  process  against  the  relator  could  be 
served.  We  have  beretotore  hdd  that  the 
mere  bringing  and  prosecution  of  an  action 
does  not  constitoto  the  ddng  of  UnsineBS 
within  tbe  meaning  of  similar  stototes.  Mar- 
ble Savings  Bank  v.  Williams,  23  Wash.  766,' 
63  Pac.  511;  lilly-Brackett  Oo.  t.  Sonne- 
mann,  60  Wash.  487,  97  Pac.  500.  This  being 
the  settied  law,  It  would  seem  to  fi^ow 
that  the  Inddental  care  and  preservation  of 
the  fruits  .of  such  an  action  would  come 
within  the  same  rule.  By  tbe  terms  of  our 
statote  (chapter  80,  Laws  of  1917,  i  87).  a 
bank  or  trust  ■  company  may  acquire  real 
esteto  only  for  certain  purposes  or  in  the 
collection  of  debts  and  foredosure  of  its 
Hens  and  securities;  and  therefore  It  must 
be  assumed  here  that  relator  was,  In  its 
relation  to  this  property,  pursuing  only  Its 
statutory  rights  to  collect  Its  debt  To  care 
for  the  property,  preserve  by  cultivation,  and 
the  adding  of  the  necessary  means  of  irriga- 
tion was  as  much  a  part  o0  the -collection 
of  Ite  debt  as  was  the  acquiring  of  the  tlUe 
by  means  of  the  foreclosure.  The  natural 
result  of  the  care  and  preservation  of  or- 
chard lands  Is  the  production  of  a  crop,  and 
that  this  should  be  marketed  and  the  pro- 
ceeds as  realized  applied  In  satisfaction  of 
the  cost  of  cultivation,  treated  as  Income  on 
the  debt  which  Is  In  process  of  collection 
or  as  payment  pro  tento,  does  not  appear 
to  affect  the  prindple  Involved. 

What  Is  meant  by  the  statutory  term 
"transaction  of  business"  is.  very  well  de- 
fined by  the  following : 

"It  is  frequently  stated  that  tbe  words  'dolns 
businesa'  and  'transactinK  business,'  as  used 
in  tbe  statutes  imposing  conditions  on  foreign 
corporations,  refer  only  to  the  transaction  of 
the  ordinary  or  customary  business  in  wtiich  a 
corporation  is  engaged,  and  do  not  Indude' 
acts  not  eonatitutlng  any  part  of  ite  ordhury 
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busiDeas.  Id  other  words,  the  test  applied  is, 
Is  the  corporadoD  engaged  in  the  transaction 
of  that  kind  of  buaineaa,  or  any  part  thereof, 
for  which  it  waa  created  and  organized?  If 
80,  it  'doea  bnaineas,'  within  the  meaning  of 
the  Gonstitntiona  and  atatutes.  If  not^if  the 
act  It  is  doizv  or  has  done  ia  not  within  the 
pnrpoae  of  the  grant  of  its  general  powers  and 
franchises— it  is  not  the  business  to  which  the 
constitutional  or  statutory  regnirement  is  di- 
rected."   12  R.  O.  L.  J  4&,  p.  71. 

And  we  have  already  approved  and  follow- 
ed this  rale.  Bich  v.  C,  B.  &  Q.  B.  C!o.,  34 
Wash.  14,  74  Pac.  1008 ;  EL  G.  Wells  Lumber 
Co.  v.  Superior  CJourt,  193  Pac.  229. 

We  conclude  that  relator  does  not,  and 
did  Dot  at  the  time  the  cause  of  action  arose, 
transact  business  In  Okanogan  county  within 
the  statutory  meaning  of  that  term. 

[2]  It  is  QODtended,  howerer,  that  the 
superior  court  of  Okanogan  county  bad  juris- 
diction under  the  terms  of  Item.  Ciode,  i  207, 
which  provides:  * 

"In  all  other  cases  the  action  must  be  tried 
in  the  «>nnty  in  which  the  defendants,  or  some 
of  tbem,  reside  at  the  time  of  the  commence- 
ment of  the  action,  or  may  be  served  with  pro- 
cess, subject,  however,  to  the  power  of  the 
court  to  change  the  place  of  trial,  as  provided 
in  the  next' two  succeeding  sections." 

Of  coarse,  hed  Murray  resided  In  Okano* 
glut  county,  or  had  he'  there  been  personally 
■erred  with  process,  there  would  be  uo  ques- 
tion as  to  the  right  to  ISuxe  proceed.  But 
since  Mitrray  was  a  nonresident  of  the  state, 
'the  mere  fact  that  he  owned  property  in  that 
county  which  It  was  sought  to  attach  cannot 
be  permitted  to  orerwel^  relat(»r*8  rights. 
While  It  may  be  more  orderly  to  proceed 
against  a  nonresident  deftedant  In  a  county 
In  wblfih  he  has  property  whl<±  Is  to  be  at- 
tached, tbB  law  does  not  require  but  ex- 
pressly directs  that  writs  of  attachment  may 
issue  to  other  conutlea.  Bern.  Code,  H  esS^ 
666.  And  irince  section  206  of  the  Oode  Is 
intended  ft>r  the  benefit  of  corporation  de- 
fendauta  ^sldents  of  the  state,  tte  statute 
may  not  be  set  aside  or  Its  force  avoided  by 
electing  to  sue  a  nonresldait  codefoidant  in 
a  particular  county,  when  equal  relief  may 
be  obtained,  against  the  nonnsldent  defend- 
ant by  suing  both  In  tbe  county  where  tlie 
resident  corporation  transacts  business. 

Nor  was  the  nonreddent  defendant  Hmv 
ray  served  with  process  in  Okanogan  connty 
^thin  Uie  meaning  of  the  statute.  True, 
the  summons  was  there  bdng  pnblished,  but 
with  the  Intmt  in  law  that  notice  of  the 
pending  action  should  hy  that  means  reach 
Hurray  at  hla  foreign  domicile,  where  also 
tbe  statute  reqnirea  a  copy  ct  the  summons 
and  comj^aint  to  be  addressed  and  mailed 
to  him.  TbB  service  referred  to  in  sectlim 
207  of  the  Oode  Is  ondonbtedly  pers<mal 
service,  but.  In  any  event,  when  relator  raised 
this  Issue  tbe  service  by  publication  had  not 
j^mieeded  to  a  point  where  Murray  could  be 


said  to  have  been  served  anywhere  or  at  all ; 

In  ftict  bad  not  then  been  commenced. 

Section  207  is  applicable  In  so  far  as  it 
provides  that  actions  must  be  tried  In  the 
county  In  which  tbe  defendants,  or  some  of 
them,  reside;  and,  dnce  Murray  resides  in 
none  of  the  counties  of  this  state  and  retator 
resides  in  King  county,  we  condude  tbat 
the  action  should  have  been  brought  in,  or 
transferred  to,  King  county  for  trial. 

The  permanent  writ  will  issue. 

rULIiEBTON,  MAIN,  MITOUUl^ 
BRIDGES,  and  MACKINTOSH,  JJ.,  concur. 

HOLCOMB,  3i  (dissenting).  It  seems  to 
me  that  this  decision  ia  utterly  nnsound. 
Prior  to  1009  tbe  statute  provided: 

"An  action  against  a  corporation  may  be 
brought  In  any  county  where  the  corporation 
has  an  office  for  the  transaction  of  bosineas, 
or  any  person  resides  upon  whom  process  may 
be  served  against  such  eorporatfon."  BsL 
Code,  i  4854. 

In  190S  this  statute  vna  amended  so  as 
to  read  (section  206,  Bem.  Oode).  as  fid- 
lows: 

"An  action  against,  a  corporation  may  be 
brought  in  any  county  v>\en  the  corporaiio% 
tronfoot*  hmtinett  or  tranteottd  &wtii«M  trf 
the  time  the  caute  of  action  wrote;  or  in  any 
connty  where  the  corporation  baa  an  office  for 
the  transaction  of  bndness,  or  any  person  re- 
sides upon  whom  process  may  be  served  against 
such  corporation,  unless  otherwise  provided  in 
this  code."   (Italics  mine.) 

As  planted  ont  by  Mr.  Jnstloe  Mount,  in 
Strandall  T.  Alaska  Lumber  Go.,  73  WaalL 
67,  131  Pac.  211,  the  words  **whare  the  cor- 
poration transacts  business  or  transacted 
business  at  i^e  time  the  cause  of  action 
aros^*  vrere  Inserted  into  tbe  previous  statute 
evidently  for  the  purpose  of  authorizing 
suite  to  be  brought  in  the  connty  where  the 
corporation  transacte  business,  whether  It 
has  an  oflSce  fOr  tliBt  porpoee  in  such  conn- 
ty or  not 

The  present  dedalon  would  practieHny 
dimlnate  the  amendatory  provisions  of  the 
act  of  1909  found  in  section  206,  and  unevent 
sudi  corporatl<m  as  the  relator,  wMch  is 
doli«  a  banking  and  trust  budneas,  fron 
being  sued  In  any  county  other  than  the 
eoon^  wbere  It  has  Ite  office  or  any  penn 
resides  upon  whom  process  may  be  served 
against  such  corporatl<»i. 

It  is  said  in  the  majority  cqibiiim  that  tea 
business  of  operating  fte  land  as  a  fkrm  er 
orchard  in  Okanogan  county  is  utA  a  part 
of  relator's  corporate  business,  and  therefore 
it  is  not  transacting  bndne»  in  Okanogan 
connty  within  the  statutory  meaning  of  tte 
term.  This  reasoning  Is  fiftUadoiia,  beeanse 
the  rdator,  althou^  a  bank  and  trost 
company,  has  power  Incidental  to  ite  prind- 
pal  powera  of  acquiring  land  thronch  fes^ 
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doeore  and  otherwise;  of  doing  business  In 
any  county  of  the  state;  and.  Incidentally, 
of  managing  its  lands,  actively  for  the  pur- 
pose of  profit,  as  it  has  done  In  this  case 
for  two  years.  These  are  certainly  Inciden- 
tal powers,  and  therefore  transaedons  under 
them  constitute  "transacting  buatneBs"  with- 
in the  meaning  of  the  statute. 

It  is  to  be  presumed  the  corporation  acts 
only  in  conformity  with  Its  charter  powers, 
and  that  all  its  transactions  are  authorized. 

If  this  reasoning  is  not  correct,  then  all 
those  who  have  dealt  with  the  relator  as  a 
farmer  or  orchardlst,  such  as  those  who  fur- 
nished supplies  and  materials  for  the  opera- 
tion of  its  farm  or  orchard,  having  any  con- 
troversy with  the  relator  as  to  the  amount 
due  for  anfch  sniqplies  and  materials,  would 
be  obliged  to  go  to  King  county,  the  county 
irf  relator's  residence,  In  order  to  maintain 
an  action  against  it.  because  It  has  not  been 
dcdng  business  in  Okant^n  county  with 
these  parsons  with  whom  It  dealt  directly  and 
made  express  or  Imi^ed  contracts. 

In  my  o[^on  the  statute  (section  206, 
Bon.  Code)  should  receive  a  liberal  conatmc- 
tion  as  to  what  Is  the  "transaction  of  busi- 
ness" by  a  corporation  In  a  county,  rather 
than  a  strained  one.  It  Is  evident  that  the 
Legislature  had  that  in  view  when  enacting 
section  206.  It  Is  no  more  unjust,  or  a  matter 
of  hardship,  nptm  a  corporation  transactins 
any  Und  of  budness,  dther  primary  or  in- 
cidental to  its  corporate  powers,  to  he  sued 
and  Jurisdiction  maintained  In  a  county  other 
than  the  connty  of  Its  residence,  than  it 
was  to  require  It  to  go  to  Okant^n  county 
to  maintain  Its  action  to  foreclose  Its  mort- 
gage Qprai  lands  in  Okanogan  county. 

It  seems  to  me  that  the  suggestion  of  re- 
spondents that  section  206  should  be  con- 
strued so  that  a  corporation  may  he  sued  In 
the  connty  where  it  transacts  business  "upon 
all  matters  growing  out  of  the  business  so 
transacted  In  such  county"  Is  correct,  and 
that  that  rule  wonld  prevent  Injustice  or 
hardship  and  would  be  calculated  to  best 
meet  the  needs  of  all  concerned. 

For  these  reaaona,  I  dissent 

PARKBB,  O,  J„  OODCOn  with  BOL> 
GOMB»  J. 


{«0  Uont.  3X1) 

HUMBER  V.  MARSHALL.   (NO.  4344.) 

(Bi^reme  Conrt  of  Montana.  June  6,  1921.) 

I.  Appaal  ud  arror  «bs»23I(9)— Okjaetloa  to 
hntraetloa  dtayiag  rsooveiy  os  eosatarolalBi 
IwM  «ot  to  akow  arror. 

Wtaera  defendant  in  an  action  for  the  pnr- 
dttse  price  of  brick  Bought  to  recover  by  eoun- 
terdaim  deniurrage  paid  by  him  on  defective 
brick  and  damages  caused  by  delay  In  the  con- 
ttmetUm  of  buildings  by  him,  an  obJectloB  by 
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defendant  to  an  Instruction  denying  recovery  on 
the  coUDterclaim  for  the  reason  that  the  testi- 
mony showed  defendant  was  compelled  to  re- 
place the  defective  brick  to  hla  damage  does 
not  point  oat  any  error  fn  the  instroetion,  since 
the  alleged  damage  was  not  pertinent  to  any 
issue  in  the  ease;  therefore  the  instruction  can- 
not be  held  erroaeooa  under  Bev.  Codm,  {  6746, 
prohibiting  reversal  for  any  error  in  bistme- 
tions  whidi  waa  not  specifically  painted  out. 

2.  Sales  <ssd5S<  I )— Expensa  of  rspladag  ds- 
feetive  briok  easnot  bo  raoovartd  by  oauatar^ 
claiming  bsyar  aa  geaeral  daaiages. 

The  expense  Incurred  in  replacing  defective 
brick  cannot  be  recovered  under  a  general  al- 
legation of  damage  In  a  counterdaim  in  an  ac- 
tion for  the  purchase  price  of  the  brick,  and 
therefore  cannot  be  recovered  unless  jdeaded 
as  qwcial  damages. 

3.  Appeal  aad  error  «s>l067— lastonotloa  oa 
measure  of  damages  oa  coaiterdaln  properly 
refused  after  vsrdlot  was  directed  agalast 
eoaaterelalm. 

Where  the  trial  court  had  properly  ^ven  an 
iastmction  that  defendant  conld  not  recover  on 
hii  counterdaim,  there  was  no  error  in  refusing 
a  reqoeated  instruction  stating  the  measure  of 
damages  in  the  counterdaim. 

Appeal  from  District  Cotirt,  Sllvw  Bow 
County;  Edwin  M.  Lamb,  Judge. 

Action  by  Fred  M.  Humher  agalnat  John 
W.  MarshalL  Judgment  for  plalntifl,  and 
defendant  appeals  from  the  Judgment  and 
from  an  order  refusing  a  new  trial.  Af- 
firmed. 

Percy  Napton.  of  Wlnnett,  and  O.  B.  No- 
lan, of  Helena,  for  appellant. 

H.  A.  Frank  and  B.  F.  Gaines»  both  of 
Butte,  for  respoadent 

HOLLOWAT,  J.  Plaintiff  brought  this 
action  to  recover  f7S3.75,  alleged  to  he  due 
as  a  balance  of  the  purchase  price  of  brick 
sold  and  delivered  by  plaintiff  to  defendant, 
and  to  foreclose  a  materialman's  lien. 

The  answer  doiles  all  the  auctions  of 
the  confplaint  and  sets  forth  that  defendant 
purchased  from  plaintiff  240,000  brick  under 
an  express  warranty  that  they  should  be 
sound  and  merchantable,  that  M,000  of  the 
brick  tendered  were  unsound  and  unfit  for 
use,  and  that  defendant  refused  to  accept 
the  same  and  notified  plaintiff.  As  a  counter- 
claim defendant  alleges  that  he  was  com- 
IJelled  to  pay  demurrage  In  the  sum  of  $48 
upon  the  94.000  brick,  and  that  by  reason  of 
plaintiff's  failure  to  deliver  the  entire  240.- 
000  merchantable  brick  he  was  prevwted 
"from  carrying  out  his  business  as  a  con- 
tractor and  builder  and  ddayed  the  construo> 
tion  and  building  of  buildings  under  con- 
struction on  or  about  the  said  13th  day  of 
April,  1017,  to  defendant's  damage  In  tlie 
sum  of  11.000."  Upon  the  afBrmatlTa  alle- 
gati<m8  issues  were  raised  by  r^dy. 
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At  the  instance  of  plaintUt,  the  court  gave 
Instruction  No.  3,  directing  the  Jury  that  de- 
fendant had  failed  to  prove  his  counter- 
claim and  that  he  could  not  recover  any  dam- 
ages. The  court  refused  to  give  defendant's 
requested  instruction  No.  1,  defining  the 
measure  of  his  damages. 

From  a  judgment  In  favor  of  plaintiff  and 
from  an  order  refusing  a  new  trial,  defend- 
ant appealed,  and  in  his  brief  assigned  eleven 
errors,  but  upon  the  hearing  in  this  court  bis 
counsel  expressly  waived  all  of  them  except 
the  specification  that  the  court  erred  in  Its 
rulings  upon  the  two  InstructlouB  above. 

[1]  The  record  dlsdMea  that  at  the  settle- 
ment of  instructions  counsel  for  defendant 
objected  to  Instruction  No.  3  given  "for  the 
reason  that  the  testlmcmy  in  the  case  shows 
that  because  ot  Uie  breach  of  the  contract  up- 
on the  part  of  the  plaintUT  the  defendant  was 
compelled  to  and  did  replace  a  certain  Dum- 
ber of  brick,  to  wit,  25.000,  which  25,000, 
from  the  evidence,  was  the  brick  of  the  plain- 
tiff, and  the  testimcmy  shows  said  bride  was 
Inferior  and  not  In  keeping  with  the  agree- 
ment entered  Into  between  the  plaintiff  and 
tlie  d^endant  relative  to  the  brick,  and  that 
the  defendant  rqtlaced  said  brick  by  other 
brick,  to  his  damage  In  the  sum  of  $7.fiO  per 
thoannd." 

Section  674©,  Revised  Oodes,  which  governs 
the  settlement  of  Instructions  In  civil  cases 
and  whlcb  defines  the  authority  of  the  appet 
late  conrt  in  its  review  of  quesdons  arising 
upon  Instructions  gtven,  provides,  among  oth- 
er things: 

"On  sQdi  settlement  of  the  Instractioas  the 
respective  counsel,  or  the  parties,  shall  sped^ 
and  state  the  parttcolsr  groimd  ca  whidi  the 
instroction  is  objected  or  excepted  to,  and  it 
shall  not  be  snffident  in  stating  the  ground  of 
such  obJectioD  or  exception  to  state  generally 
that  the  Instraction  does  not  state  the  law,  or 
Is  agahist  law,  bat  such  ground  of  objection  or 
exception  shall  specify  particularly  wherein  the 
instruction  Is  ioBafficieot  or  does  not  state  the 
law.  or  what  particular  danae  therein  is  ob- 
jected to.  *  *  *  And  no  cause  shall  be  re- 
versed by  the  Snpreme  Conrt  for  any  error  in 
instmctioDS,  whidi  was  not  spedflcally  pointed 
out  and  excepted  to  at  the  settlement  of  the 
Instructions  as  herein  specified,  and  such  error 
and  exception  incorporated  in  and  settled  In 
the  bill  of  exceptions  or  statement  of  tfie  case 
as  herein  provided." 

This  statute  Is  too  plain  to  require  con- 
struction. It  limits  this  conrt  In  its  review 
to  the  particular  objections  urged  upon  the 
trial  court  at  the  time  the  Instructions  are 
settled  and  is  conclusive  against  the  right  of 
defoidant  to  question  the  correctness  of  the 
coturt's  ruling  in  giving  instruction  No.  3. 
Poor  V.  Madison  River  Power  Co.,  41  Mont 
286,  108  Pac.  645 ;  Allen  v.  Bear  Creek  Coal 
Co.,  43  Uont.  269.  116  Pec.  673;  Surman  v. 
Orose,  57  Uont  268.  187  Pac.  880;  SantNMrn 


Oo.  V.  Powers,  68  Uont  214,  100  Pmc  Wa 
Instruction  No.  3  refers  only  to  defendant's 
counterclaim,  which  is  predicated  upon  the 
d^y  caused  by  plaintUTs  alleged  breach  of 
warranty,  and  not  upon  the  additional  ex- 
pense Incurred  by  defendant  Hie  fact.  If  it 
be  a  fact  ttut  defendant  was  compelled  to 
purchase  other  brick  to  replace  defective 
brick  delivered  by  plalhtUT,  was  not  pvtinait 
to  any  Issue  raised  by  tbe  pleadinfB.  Hie 
only  item  of  special  damages  pleaded  was  the 
$48  paid  for  demurrage. 

[Z]  The  expense  Incurred  In  r^ladng  de- 
fective brick  could  not  have  been  recovered 
under  ^e  auction  of  general  damages  con- 
tained In  the  counterdalm  (CVBrien  v.  Qnlnn, 
35  Mont  441,  90  Pac  166),  and  the  court  was 
fnlly  Justified  in  disregarding  the  objectlcn 
Interposed. 

[S]  Hie  court  having  Instructed  the  Jury 
that  defmdant  was  not  entitled  to  recover 
any  damage^  it  would  have  erred  grievonaly 
by  giving  defendant's  instruction  No.  1,  de- 
fining the  measure  of  liis  damages.  The  two 
instructions  could  not  be  reomciled  vpcn  taa 
possible  theory,  and  therefore  It  Is  nnneco- 
sary  to  discuss  the  merits  or  demerits  ot  tbe 
Instmctlmi  tendered.  Furthermore^  tb»  tec- 
ord  sustains  the  trial  court  in  giving  instruc- 
tion Na  8,  for  tliere  Is  not  any  evidence  to 
prove  Oie  counterdalm  pleaded. 

The  Judgment  and  order  are  affirmed. 

Affirmed. 

BRANTLT,  C  J.,  and  BOnrOUJS,  OOOP- 
EBf  and  GALEN,  31^  cmcur. 


(60  MoDt.  »} 

PIONEER  IMININQ  CO.  v.  BANNACK  GOLD 
MINING  CO.    (No.  4384.) 

(Supreme  Court  of  Montana.    June  1,  lOZL) 

I.  Vendor  and  psroliassr  ^232(2)-^srdiai- 
er  of  land  oa  which  adjoining  owaer  ■»!■- 
talaetf  flane  for  water  power  was  ehargeafeM 
with  notice  that  llunte  was  balaa  ased  ftr 
eporatien  of  adjolaieg  eweer'e  nlll. 
Grantor  in  conveying  a  portion  of  the  laad 
and  some  of  the  mill  sites  owned     it  reaefved 
the  "lumber  and  material  in.  the  water  flune 
connecting  with  the  so-called  G.  mill,  and  ia 
the  ore  bins  and  mill  tram  thereon,  said  Innt- 
ber  and  material  being  the  proper^  of  the  B. 
Company,"  and  the  right  to  a  roadway  con- 
necting with  the  G.  mill,  and  the  right  to  dis- 
charge mill  t^nga  from  operation  vt  sndi 
mllL  The  G.  mill  was  operated  1^  water  pow- 
er taanjtd  to  it  through  ditdi  aad  flnme  ex- 
tending scrosB  land  so  conv^ed.  that 
grantor's  auccessor,  in  pnrebase  of  land  od 
which  the  flume  was  being  maintained  for  cn- 
vejance  of  water  to  the  G.  mDl,  was  chargeabtt 
with  notice  of  the  existace  of  the  G.  mill  and 
of  the  fact  that  it  was  being  operated  by  waler 
power  conveyed  to  It  through  saeb  flmaa,  b 
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▼lew  of  tb«  reserratioa  of  flame  In  ffrantor'a 
deed  and  In  view  of  the  fact  that  the  flume 
extended  across  land  being  parcbaaed  by  it 

2.  Water*  and  water  coirsas  4s>IM(4)— R««> 
•rvatloa  of  material  In  flame  raMrvod  rigbt  to 
■ae  fluMa  aad  paasteek. 


8.  Waters  and  water  oeartes  «s>27&--|IA1b0  op- 
•rator  with  rioht  te  malataln  flame  on  atf- 
Jolalni  laad  ooultf  ehaane  locatloa  of  flame  aafl 
MO  of  watar. 

Under  Bot.  Oodes,  f  4842,  mine  operator 
with  eaaement  on  adjoins  land  civing  it  the 
right  to  maintain  flume  tbcreon  had  the  right 


oerred  the  **liimba  and  material  in  the  water 
flnmc  connectinc  with  the  ao-called  O.  mill, 
and  in  the  ore  bina  and  mOI  tram  tbereon,  said 
lumber  and  material  being  the  property  of  the 
B.  Company,"  and  the  right  to  a  roadway  con- 
necting with  the  G.  mill,  and  tbe  right  to  dis- 
cbarge min  tailings  from  the  operation  of  sncb 
mill.  Tbe  G.  mill  was  operated  by  water  pow- 
er conreyed  to  it  through  ditch  and  flume  ex- 
tending across  land  so  conTeyed.  Held  that 
(ranter's  snecesaor  in  interest,  which  had  also 
acquired  tbe  tverating  rigbta  of  tbe  B.  Com- 
pany, had  a  right  to  convey  water  across  tbe 
land  conveyed  to  maintain  a  flume  thereon  and 
a  pensto<A  aa  a  part  thereof,  as  against  gran- 
tee's Bocceesor  in  Interest :  tbe  ditch,  flume, 
penstock,  and  taflrace  being  necessary  apporte- 
uances  to  mill,  tbe  use  of  which  were  necessary 
to  its  operation;  in  view  of  Revised  Codes,  {{ 
4428,  4420.  and  4844. 

3.  EasemsBts  «=3l— No  easomeit  oxitts  whoro 
thera  Is  unity  of  ownership. 

No  easement  exists  so  long  as  there  is  a 
unity  of  ownership,  because  tbe  owner  of  the 
whole  may  at  any  time  rearrange  tbe  qualitiee 
of  tbe  several  parte,  but  tbe  moment  a  sever- 
ance occurs,  by  tbe  sale  of  a  part,  tbe  right 
of  tbe  owner  to  redistribute  tbe  properties  of 
the  respective  porUons  ceases,  and  easements 
or  servitudes  may  be  created  or  reserved. 

4.  Easemant*  «s>38( I)— Parties  preaamei  ta 
contract  wHb  reference  to  condition  of  proper- 
ty at  time  of  sale. . 

As  respects  easements,  parties  are  presum- 
ed to  contract  with  reference  to  tbe  condition 
of  tbe  property  at  tbe  time  of  the  sale,  provid- 
ed the  marks  are  open  and  visible. 

6.  Eaoomeats  «s»l5— "Implied  easemanta*'  rest 
■poo  iMpMsd  lateot. . 

Implied  eaaementa  rest  upon  implied  intent 
gathered  from  the  ctrennistancsa  anrroonding 

tbe  conveyances. 

[Ed.  Note.— ror  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Implied 
Easement] 


6.  Eaaamsots  ^sift— ^Apparent  oasemsaf  de- 
«■•«. 

An  eaaement  is  apparent  when  it  may  be 
discovered  upon  reasonable  inspection. 

£Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Ssrlea,  Apparent 
Eaaement] 

7.  Easofflsnts  ^ssis— 0ns  shoold  not  ho  ioprlv- 
od  of  u  Imptlofl  oasemsnt  wbsa  right  thsro> 
to  Is  sisariy  sstaMlshod. 

Tbe  doctrine  that  easements  hy  implication 
ahoold  he  discouraged  should  not  be  carried  to 
tbe  extent  of  depriving  a  party  of  Us  rights 
clearly  establislisd  by  tbs  evidenos  in  a  partic- 
nlar  caae. 


to  whidi  the  water  was  being  put 

A.  Appoal  and  srror  ^s>l  171  (6)— Jndgmont  for 
defendant  in  ejeotment  not  reversed  merely 
because  of  temporary  existence  of  toilet  build- 
ing on  plaintiff's  land  without  Injury  to  plain- 
tiff. 

In  ejectment,  in  which  it  was  claimed  that 
defendant  was  maintaining  retort  building, 
flume,  penstock,  pampbouse,  taUrace,  and  toilet 
building  on  plaintiff*a  land,  where  retort  build- 
ing did  not  encroadi  on  plaintiff's  terriory, 
where  pumphouse  bad  never  been  moved,  and 
where  defendant  had  eaaement  entitling  it  to 
use  of  penatock,  flume  and  tailrace  on  plaintiff's 
land,  tbe  mere  fact  that  toilet  building  was 
upon  plaintiff's  land  was  not  ground  for  reversal 
of  Judgment  for  detendut,  where  tbe  use 
thereof  was  merely  temporary,  and  tbe  injury 
resulting  therefrom,  if  any,  was  too  small  ta 
be  a  basis  for  the  computation  <A  any  damagen, 
unless  nominal. 

Appeal  from  District  Court,  BeaTMtwad 
County ;  Joseph  0.  Smith,  Judge. 

Aetlon  by  the  Pioneer  Mining  Company 
against  the  Bannack  QcAA  Mlniqg  Company. 
From  a  judgment  tor  defendant  and  from 
order  denying  a  motion  for  a  new  trial,  plain- 
tilt  appeals.  Affirmed. 

H.  O.  Hopkins,  of  Butte,  for  appellant 
Lew  L.  Callaway,  of  Great  Falls,  B.  J.  Cal- 
laway, of  Dillon,  and  B.  B.  Howell,  of  Butt^ 
for  respOTdent 

POORMAN,  O.  C.  This  la  an  action  In 
ejectment  Verdict  and  judgment  for  de- 
ffflidant  Plaintiff  appeals  from  the  Judg- 
ment and  from  an  order  overruling  its  mo- 
tion for  a  new  trIaL  The  acts  of  defendant 
complained  of  appear  In  the  statement 

At  the  times  mentioned  In  the  complaint 
plaintiff  was  the  owner  of  certain  mill  sites 
and  placer  claims,  or  parts  thereof,  described 
In  the  complaint,  Including  the  Junction  mill- 
site,  the  French  mlllslte,  and  the  South  Side 
placer.  Tbe  defendant  owned  certain  lands 
northwest  of  and  adjoining  the  lands  of  plain- 
tiff. At  one  time  the  Western  Mine  Enter- 
prise Company  owned  all  of  the  lands  in- 
volved herrfn,  and  in  1897  It  conveyed  by 
deed  to  A.  F.  Graeter  and  others  all  or  a  part 
of  the  Junction  mUlsite,  the  French  mlllslte, 
and  the  South  Side  placer,  with  other  lands. 
This  deed  contains  the  following  reawva- 
tlons: 

"Excepting  the  lomber  and  material  tn  the 
water  flume  connecting  with  the  so-called  Gold- 
en Leaf  mill,  and  in  the  ore  bins  and  mill  tram 
thereon,  said  lumber  and  material  being  the 
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proper^- of  the  Bannack  Bfining  &  Milling  Com- 
pany, and  excepting  and  reserving  to  the  said 
party  of  the  first  part  the  right  of  a  roadway 
for  wagons  across  the  said  premises  to  con- 
nect with  the  Golden  I«af  mill;  the  right  to 
dlsebatfa  min  tailings  upon  the  said  premises 
from  the  operation  of  the  said  mill,  and  except- 
ing and  reserring  any  and  all  veins  or  lodes 
of  quartz  which  may  be  found  or  which  may 
be  within  or  upon  the  said  premises  and  the 
right  to  work  and  explore  the  same." 

The  grantees  named  In  tbls  deed  In  1898 
conTeyed  their  Interest  to  plaintiff.  In  1906 
the  Western  Mine  Enterprise  Company  sold 
and  conveyed  all  of  its  property  which  it  had 
not  theretofore  sold  to  Qraeter  and  his  asso- 
ciates to  Carlton  H.  Hand,  who  ln>  turn  sold 
It  to  the  defendant  company.  The  predeces- 
sor to  interest  of  the  Western  Enterprise 
Company  was  the  Gold^  Leaf  Mining  Com- 
pany, the  then  owner  of  the  Golden  Leaf 
mill,  which  was  operated  by  water  power 
conveyed  to  it  throogh  the  North  Side  ditch, 
and  the  flame,  extending  across  a  part  of  the 
lands  conveyed  to  the  pl&intlfl  company.  At 
the  time  of  the  execution  of  the  deed  to 
Graeter  and  others,  the  Western  Mine  Enter- 
prise Company  owned  the  Gold«i  Leaf  mill 
and  the  land  on  which  the  same  was  situated, 
but  did  not  own  the  mill  machinery.  That 
was  owned  by  a  subsidiary  company  known 
as  the  Bannack  Mining  &  MllUng  Company, 
which  was  the  operating  company  of  the  mill. 
The  rights  of  this- latter  company  subsequent- 
ly passed  to  the  defendant  herein. 

The  defendant  maintains  that  at  the  time 
of  the  sale  to  Graeter  the  flume  and  mill 
wire  in  a  workable  ctmditloD,  the  witness 
stating: 

"We  bad  been  nidng  the  mill  and  conveying 
the  water  from  the  North  Side  ditch  down  to 
the  mill.  At  the  exact  time  of  the  conveyance 
to  Graeter  •  •  •  they  would  be  in  such  a 
condition  that  a  few  dollars  would  have  pat  them 
into  operating  condition.  It  would  he  just  the 
ordinary  work  that  would  have  to  be  done  on 
a  Sume  if  yon  were  to  shut  down  in  the  fall, 
say,  and  start  work  la  tb«  spring." 

Ttda  condition  of  ttie  mUl  and  flnme  la  dis- 
puted by  the  plaintiff. 

The  defendant  further  maintslna  that  the 
plaintiff,  in  dred^ng  lis  ground,  destroyed 
the  flume  and  so  ciuuiged  the  surface  of  the 
ground  that  It  waa  impossible  to  ascertain 
the  exact  location  of  tlie  ori^nal  flnma 
Plaintiff  also  disputes  this  fitct,  and  main- 
tains that  there  was  no  flume  there  accept 
In  certain  places. 

Snbseqnraitly  the  Bannack  Mining  ft  Mill- 
ing Company  rebuilt  the  flume  and,  as  main- 
tained by  defendant,  on  Cbe  same  line  of  the 
original  flume,  as  nearly  as  conld  be  then  as- 
certained. The  flume  m  built  was  of  prao> 
tlcaUy  the  same  size  aa  the  original  flume. 
The  plaintiff,  however,  dalms  that  the  new 
flume  was  in  a  new  location  and  waa  larser 
Chan  the  old  flume. 


Some  time  prior  to  the  trial,  the  plaintiff 
caused  Its  ground  to  be  surveyed,  and  accord- 
ing to  that  survey,  as  appears  from  the  evi- 
dence, the  bulldinig  designated  as  a  retort 
building  projected  onto  plalntUTs  land  a  dis- 
tance of  8.35  feet  in  width  and  24  feet  in 
length.  There  was  also  a  structure  designat- 
ed as  a  penstock,  or  standplpe,  which  extend- 
ed across  the  line  onto  plaintUTs  ground  a 
distance  of  5  feet,  also  a  pumphouse  7  feet  S 
Inches  by  9  feet,  a  toilet  building  7  feet  3 
Inches  square,  a  tallrace  93^  feet  long,  12 
feet  wide,  and  10  feet  deep,  but  according  to 
the  survey  made  by  the  defendant,  which  was 
also  in  evidence,  the  retort  building  waa  not 
on  the  plalntill's  land,  and  the  building 
known  as  the  pumphouse  was  ottlrely  aban- 
doned and  removed  by  the  defendant  before 
the  commencement  of  the  action ;  that  It  was 
only  a  small  house;  that  the  pump  waa  used 
to  pump  water  In  mixing  cement  for  the  foun- 
dation of  the  mill;  that  the  toilet  was  a 
mere  temporary  structure  set  upon  the  grav< 
el,  without  a  pit  or  foundation.  The  flume 
referred  to  In  the  plalntlfTs  evidence  was 
also  upon  the  plaintiffs  ground.  It  was  alae 
maintained  by  defendant  that  this  florae^ 
tailrace,  and  standidpe  are  necessary  to  the 
operation  of  the  milL  All  these  matters.  In 
BO  far  as  there  was  a  conflict  of  evidence; 
were  determined  by  the  verdict  of  th«  Juij. 
The  only  question  then  r^ainlng  here  is  the 
question  of  law  relating  to  the  right  of  the 
defendant  to  maintain  the  flume  and  the  tail- 
race.  The  standpipe  or  penatodc,  according 
to  the  testimony  In  this  case,  was  a  neccs> 
sary  part  of  the  flame,  being  required  to  en^ 
able  the  defendant  to  utilise  the  water  wltib 
which  to  operate  the  mill. 

[1,  2]  At  the  time  plaintUT  acquired  title  to 
this  land,  It  was  (diarged  with  the  knowledge 
of  the  existence  of  this  mill  and  of  ttie  Cact 
that  same  was  operated  by  water  power  con- 
veyed to  it  thronj^  the  North  Side  ditch  and 
the  flume,  for  the  dltdi;  and  ttie  flume  cstend- 
ed  across  the  land  conveyed  to  idaintiff, 
and  tlie  deed  to  the  plalntUTs  Immediate 
grantor  nten  to  the  "water  flume  connect* 
ing  with  the  GoIdCT  Leaf  miH,**  reswrlng  the 
material  hereon,  wltti  the  statement  that 
the  same  b^onged  to  the  Bannadc  Mining  ft 
Milling  Company.  lAe  deed  alro  reawvee  a 
right  to  a  roadway  tor  wagons  to  the  **aold- 
en  Leaf  mill,"  also  "the  right  to  dlsdiarge 
taDlnga  upon  the  nid  premiara  from  the  op- 
erations of  said  min."  The  Western  Mine 
Enterprise  Company  waa  at  the  time  of  the 
conveyance  to  ^IntUTs  Immediate  grantors 
the  owner  of  the  mill,  wMcb  was  cqierated 
only  by  this  water  power.  While  the  deed 
did  not  expresidy  reserve  the  rl^t  to  conv^ 
water  across  the  land  ctmveyed  to  the  plain- 
tUTs grantors,  or  to  erect  and  ln^l«^fra1n  a 
flume  thereon,  yet  there  la  the  clear  fmirtlea- 
tion  that  the  company  did  not  intend  to  aban- 
don its  mill  or  'the  operation  thereof,  ebe 
why  would  It  reserve  the  ric^t  to  diachaist 
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mill  tailings  upon  the  premises  convened 
"tnm  the  operation  of  the  said  mtU"? 

[3,  (]  It  is  tme,  as  maintained  by  appel- 
lanti  that  no  easement  exists  bo  long  aa  there 
Is  a  unity  of  ownership,  because  the  owner  of 
the  whole  may  at  any  time  rearrange  the 
qualities  of  the  several  parts,  but  the  moment 
a  sereraDce  occurs,  by  the  sale  of  a  part,  the 
Tight  of  the  owner  to  redistribute  the  prop- 
erties of  the  respective  portions  ceases;  and 
easements  or  servitudes  may  thus  be  created 
or  reserved.  The  parties  are  presumed  to 
contract  with  reference  to  the  c(mdltlon  'Of 
the  proper^  at  the  time  of  th«  sale,  provided 
the  marks  are  open  and  visible.  Lampman 
V.  Milks,  21  N.  Y.  606;  Martin  v.  MnriAy, 
221  111.  682,  77  N.  E.  1126;  Gland  v.  Mack- 
intosh, 46  Nova  Scotia.  13;  19  O.  J.  920. 

It  Is  also  quite  generally  held  that,  where 
there  is  a  grant  of  land,  with  fall  covenants 
of  warranty,  without  express  reservations  of 
easem^ts,  there  can  be  no  easonent  by  Im- 
I^cation,  unless  the  easement  Is  strictly  one 
Of  necessity.  l»aj.920. 

"In  a  sense  no  easement  or  qoart  easement 
can  wen  be  absolately  necessary  to  any  potst- 
Ue  enjoyment  of  property.  The  most  that  can 
be  required  is  that  it  be,  in  addition  to  being 
apparent  and  continnons,  essential  to  use  and 
enjoyment  of  the  premises  aa  permanently  im- 
proved at  the  time  of  the  conveyance  of  the 
servient  estate.  And  this  appears  to  be  what 
is  meant  by  the  term  'strict  necessity/  in  de- 
fining easement  reserved  by  implication.*'  19  O. 
J.  920.  note  75,  dlv.  A. 

*Tht  term  'necessity*  is  to  be  understood  as 
meaning  that  there  could  be  no  other  reasona- 
ble mode  of  enjoying  the  dominant  tenement 
without  the  easement.*'  Starrett  v.  Bandler,  181 
Iowa,  966,  960, 166  N.  W.  SM;  L.  B.  A.  191BB, 
628;  19  a  J.  supra. 

"The  word  *nece8Bary'  is  not  to  be  limited  to 
absolute  pbyslcsl  necessity;  and  a  way  over 
land  of  the  grantor  in  a  deed  may  pass  as  ap- 
purtenant to  the  land  granted,  although  there 
are  no  InsnperaUe  phyeical  obstadee  to  pre- 
TOit  access  by  another-wiQ',  if  such  other  way 
cannot  be  made  without  nnraasmable  labor  and 
expense;  and  in  determining  tbia  question,  a 
jory  may  consider  the  comparative  valne  of  the 
land  and  the  probable  cost  of  such  a  way." 
Pettingill  v.  Porter  et  al.,  8  Allen  (90  Mass.) 
1,  85  Am.  Dec.  671;  Carbrey  v.  WiUis,  7  Al- 
len  (Mass.)  804.  88  Am.  Dec.  68.  694. 

tl]  Implied  easements  rest  upon  Implied 
IntCTt  gathered  from  the  drcumatances  sur- 
rounding the  oonv^ance.  WelU  r.  Garbutt, 
132  N.  T.  4S0.  4S7. 80  N.  a  978. 

[•]  An  easement  Is  apparent  whm  It  may 
be  discovmd  upon  reascmaUe  Inspection. 
Lampman  t.  Milks,  sopra. 

[7]  The  Massadinaetts  court  constroes  the 
law  there  strictly  against  Implied  easements, 
an4  It  may  be  true,  as  stated  by  the  New 
Tork  court  In  Taylor  t.  Billiard,  118  N.  Y. 
244.  23  N.  B.  876,  6  L.  B.  A  667.  also  Tiffany. 
Beal  Propertr  (2d  Ed.  1920)  |  380.  that  it  Is 
good  policy  to  discourage  easements  by  Im- 
pllcaUoiit  bat  this  doctrine  cannot  be  carried 


to  the  extent  of  depriving  a  party  of  his 
ri^ts  clearly  established  by  the  evidence  In 
the  particular  case.  It  Is  also  apparent,  and 
as  held  by  the  authorities  above  cited,  that  a 
d^tinctlon  is  to  be  made  betwera  the  ease- 
ment reserved  for  the  benefit  of  the  estate 
granted  and  for  the  benefit  of  a  separate  es- 
tate. A  quite  thorot^  discussion  of  this 
subject  may  be  found  in  Elliott  v.  Rhett,  5 
Blch.  (S.  C.)  405,  67  Am.  Dec.  760.  and  note 
thereto;  also  29  C.  J.  920,  921. 

The  right  to  ccmdnct  water  to  the  mill  nec- 
essarily Implies  the  rl^t  to  conduct  it  from 
the  mill,  and  the  statate  In  certain  cases  re* 
quires  this  to  be  dtma  Section  4844.  B.  C. 

"Sluice  boxes,  flumes,  hose,  pipes,  raflway 
tracks,  ears,  blacksmith  ahopn,  miBs,  and  all 
other  machinery  or  tools  used  In  working  or 
developing  a  mine,  are  to  be  deemed  affixed  to 
the  mine."   Section  4428,  B.  O.  ' 

"A  thing  is  deemed  to  be  incidental  or  appur- 
tenant to  land  when  it  Is  by  right  used  with  the 
land  for  its  benefit,  as  in  the  case  of  a  way, 
or  water  course,  or  of  a  passage  for  light,  air. 
or  heat  from  or  across  the  lud  of  another." 
Section  4429,  R.  O. 

From  the  evld»ice  In  this  case,  this  ditch 
and  flume,  penstock,  and  tallrace  were  neces- 
sary annirtenances  to  this  mill,  and  as  such 
they  were  reserved  by  the  Western  Mine  En- 
terprise Cranpany. 

[I]  Plaintiff  also  claims  that  the  location 
of  this  flume  was  changed,  and  that  the  use 
to  which  the  water  was  put  was  also  changed, 
but  the  right  to  do  Oils  is  granted  by  statute. 
Section  4842.  B,  C.  And  there  is  not  any  evi- 
dence here  to  show  that  tlie  chance.  If  any. 
In  the  location  of  Uie  flume  or  the  tallrace. 
or  the  mode  of  operation  of  fiw  mill,  added 
any  burden  to  the  servient  estate  or  caused - 
any  additional  damage  thereta 

Plaintiff  also  takes  exceptlrai  to  the  Intro- 
ductlm  of  some  evidence  ahd  ttu  Instructions 
of  the  court,  bnt  all  of  these  were  addressed 
eiUior  to  stwrnlng  the  good  flalUi  of  tlie  de* 
fendant  in  Its  operations  of  tbSa  mill  and  the 
construction  of  the  flume  and  the  buildings, 
or  to  the  theory  adi^Aed  by  the  court  that  the 
flume,  }f  necessary  to  the  operation  of  the 
mill,  was  an  appurtenance  thereto. 

"An  entry  upon  the  land  of  another  under  as- 
sertion of  title  is  an  ouster  (West  v.  Lanier, 
19  Humpb.  762).  In  Ewing  v.  Burnet;  11  Pet 
62,  it  is  said:  'An  entry  by  one  man  upon  the 
land  of  another  is  an  ouster  of  the  legal  posses- 
sion arising  from  the  title,  or  not,  according  to 
the  intention  with  which  it  is  done.  In  legal 
language,  the  intention  guides  the  entry,  and 
fixes  its  character.' "  Bramlett  v.  Flick,  23 
Mont.  96,  106,  67  Pac.  869,  872. 

The  Jury  having  found  that  the  retort 
building  did  not  «icroach  upon  the  territory 
of  the  plaintiff,  and  the  penstodc^  being  a  part 
of  the  flume,  whldi  tlie  defendant  had  a  xlgbt 
to  maintain,  and  the  pumphoose^  If  It  ewr 
was  an  unlawful  Invasion  of  plain tUTs 
rights,  having  been  removed  j/xUtt  to  the 
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commemcement  of  tbls  action,  and  tbe  defend- 
ant having  the  right  to  maintain  the  tail- 
race,  the  evidence  relating  to  damages  be- 
comes Immaterial,  for 

in  The  only  question  remaining  would  be 
that  witb  reference  to  the  toilet  building, 
and  that,  according  to  the  evidence,  was  only 
for  temporary  use,  and  the  Injury  resulting 
tberefrom.  If  any  at  all.  Is  clearly  too  small 
to  be  a  basis  for  the  computation  of  any  dam- 
ages, unless  merely  nominal,  and  that  la  not 
sufficient  to  warrant  reversal.  Wallace  t. 
Weaver  et  aL,  47  Mont  487,  446,  133  Pac 
1099:  4  O.  J,  1179;  8  Cyc.  447  ;  20  R,  O.  L. 
I  07,  p.  286.  The  right  of  tbe  plalnUff  to  the 
land  Is  fully  protected  by  the  Jndgmakt. 

We  recommend- that  the  Judgment  and  or> 
der  aiq>ealed  from  be  affirmed. 

PER  CURIAM.  Tor  the  reasons  glTm  In 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  afflnned. 


(to  Hont.  xm 

MoKEEVCR  at  al.  v.  OREGON  MORTQAGE 

CO.,  Limited.    (No.  4388.) 

(Supreme  Court  of  Montana.  June  6,  1921.) 

1.  Cntraota  ^»I87(I)— Caaaot  ba  aaforced 
by  {hlrd  partoa  anleaa  *^xprauly"  nada  for 
hia  banaflt 

Under  Bev.  Codes,  1  4970,  providing  that  a 
contract  made  expressly  for  tbe  benefit  of  the 
third  person  may  be  enforced  by  the  third  per* 
son,  the  word  "expressly**  means  In  direct 
terms,  and  the  party  for  whose  benefit  a  con- 
tract was  made  cannot  enforce  It,  unless  he 
was  named  or  otherwise  suffideotly  described 
or  designated  therein,  or  was  a  member  of  the 
class  for  whose  benefit  the  contract  was  ex- 
pressly made. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Ex- 
pressly.) 

2.  Coatraots  ^=9(87(3)  —  Complaint  by  third 
person  held  not  to  show  oontract  was  made 
for  plalntifPs  benefit. 

In  an  action  by  tbe  vendors  of  land  to  re- 
cover the  balance  of  the  purchase  price  from 
-the  mortgage  company  which  loaned  the  money 
to  the  purchasers  on  a  mortgage,  a  complaint, 
alleging  the  mortgage  and  stating  that  the  mort- 
gage company  arranged  to  hold  the  balance  un- 
til patent  was  received  for  a  portion  of  tbe 
land,  and  then  to  pay  it  directly  to  the  vendor, 
does  not  show  that  the  contract  was  made  ex- 
pressly for  the  vendor's  benefit,  and  therefore 
does  not  enUtle  the  vendor  to  enforce  it. 

Appeal  from  District  Court,  Fergoa  Coun- 
ty; Jack  Briscoe,  Judge. 

Action  by  Snsle  S.  and  Joseph  B.  ilcKeeV' 
et  against  the  Or^on  Mortgage  Company. 
Judgment  for  plaintiffs,  and  defendant  ap- 
peals from  the  Judgment  and  from  an  order 


denying  a  new  trial.  Reversed  and  ranand- 
ed  for  new  trial. 

S).  E.  Cheadle,  of  Lewlstown,  and  James 
A.  Walsh,  of  Helena,  for  appellant. 

Charles  J.  Marshall,  of  Lewlstown.  8.  P. 
Wllllama,  of  Jordan,  and  B.  J.  Anderson,  of 
tiewlstown,  for  respondents. 

HOLLOWAY.  J.  On  October  10,  1S12, 
Susie  S.  McKeever  and  Joe^b  P.  McKeever 
sold  and  conveyed  to  Clara  L  Eltts  and  Senia 
h.  Eltts  820  acres  of  land  In  Fergoa  county 
for  the  consideration  of  97.000.  In  ord«''to 
make  payment  for  tbe  land,  the  pnTt^iasos 
obtained  a  loan  from  the  Or^n  Mortgage 
Company,  Limited,  and  secured  It  by  n  mart* 
guge  upon  the  purchased  prcqperty. 

In  the  complaint  herein  It  Is  alleged  that 
$5,834  of  the  purchase  price  was  paid  to  Mrs. 
McKeever  on  the  day  of  tbe  sale,  and  that 
the  balance  (|1,769  was  withheld  pending  the 
receipt  of  a  patent  to  160  acres  of  the  land. 
It  Is  further  alleged  tiut  on  the  day  of  the 
sale,  tbe  defendant  mortgage  company  'Ar- 
ranged" with  Mrs.  McKeever  to  bold  tlie  II,- 
766  until  patent  shoold  be  received  and  re- 
corded, and  then  to  pay  it  directly  to  her; 
that  patent  was  thereafter  received  and  re- 
corded, and  defendant  notified,  and  Uiat, 
though  demand  was  made,  tbe  defendant  has 
failed  and  refused  to  make  payment.  The 
prayer  Is  for  |1,766  and  interest. 

A  general  demurrer  was  Interposed  to  this 
complalut,  but  it  was  overruled,  and  defaid- 
ant  then  answered.  It  denied  that  it  ever 
"arranged"  or  agreed  to  hold  tbe  $1,706,  or 
any  amount,  for  Mrs.  HcKeev»,  or  that  it 
ever  entered  Into  any  agreement  of  any  kind 
or  character  with  her.  It  admitted  the  sale 
by  plaintiffs  to  the  Madams  Kltts,  and  that  it 
advanced  to  the  purchasers  (6,000  and  se,- 
cured  tbe  loan  by  a  mortgage  upon  tbe  pw 
chased  property. 

Upon  these  pleadings  tbe  cause  was  tried, 
resulting  In  a  verdict  and  Judgment  in  flsvor 
of  the  plaintiffs  for  the  amount  demanded, 
and  defendant  appealed  from  the  Jndgmeot 
and  from  an  order  denying  its  motion  for  a 
new  trial.  It  is  Insisted  that  the  court  erred 
in  overruling  the  demurrer. 

We  would  be  at  a  loss  to  understand  the 
theory  upon  which  it  is  aoogbt  to  Impoee.  up- 
on the  defendant  mortgage  company  the  doty 
to  pay  to  Mrs.  McKeever  money  which  cwk* 
feesedly  bdonged  to  the  Madams  Kitts  la 
tbe  first  Instance,  at  least,  bnt  fbr  tbe  inform 
matloa  vonehsafed  by  counsel  tot  plalntHEi 
In  their  brief.  They  ny: 

"This  action  •  •  •  was  bronglit  on  a  con- 
tract between  two  persons  for  tiie  express  Iw- 
efit  of  a  third  person.  The  mortage  was  ex- 
ecuted by  the  Mrs.  fQtts,  in  fSvor  of  tts  de- 
fendant and  appellant,  tor  the  express  par- 
pose  of  paying  the  debt  owed  hif  the  Mrs.  ^tts, 
to  tbe  McKeevers.  This  action  was  broD^ 
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tj  tiie  plaintiff  and  rupondcnt  m  that  eon- 
tract." 

[1]  In  ttie  absence  of  statate,  moat  of  tbe 
courts  of  thbi  country  recognize  and  enfOTce 
a  contract  made  between  two  parties  for  tbe 
boiefit  of  the  tbird.  bat  some  dWerslty  of 
Tiews  appears  relatire  to  tbe  character  of 
the  contract  and  tbe  relatlonsblp  of  the  par- 
tieiB.  The  rule  most  generally  followed  Is 
that  there  must  exist  on  tbe  part  of  Qie  orig- 
inal parties  to  tbe  ccmteict  a  dear  intent  to 
benefit  the  thlxd  party.  2  Elliott  on  Con- 
tracts, f  141S.  In  Lawrence  v.  Fox.  20  N.  Y. 
268,  tbe  rule  as  stated  abore  was  adopted  in 
tbe  state  of  Kew  Tork  by  a  divided  court, 
but  later,  In  an  action  in  whldi  It  was  sought 
to  apply  the  role,  the  Supreme  Conrt,  in  HofT- 
nmn  t.  Scbwaebe,  S3  Barb,  (N.  T.)  191,  said: 

"Bat  there  Is  a  plain  distinctioii  between  a 
promise,  the  performance  of  which  may  benefit 
a  third  part?,  and  a  promiee  made  expresily  for 
the  benefit  of  a  third  party." 

The  latter  contract  was  beld  to  be  with- 
in the  rule;  the  forma  not  within  It. 

When  the  Field  Olvll  Code  was  reported  to 
the  Legislature  of  New  York  in  1866,  It  as- 
sumed to  state  the  role  according  to  the  pre- 
vailing judicial  oplnlm.  Section  740  of  that 
Code  dedares: 

"A  contract,  made  expressly  for  the  benefit 
of  a  third  person,  may  be  enforced  by  him  at 
any  time  before  the  parties  thereto  rwdnd  it** 

In  1872  the  Field  Code  was  adopted  In 
California,  and  section  749  abore  became  sec- 
tion UBS9  of  tbe  California  Clrll  Code,  and 
has  continued  in  force  since  that  date.  Our 
Civil  Code,  adopted  in  1895.  was  practically 
copied  from  the  Field  Code  and  the  Civil 
Code  of  California,  as  Is  disclosed  by  the  re- 
port of  our  Code  Commissioners.  Section  4970, 
Revised  Codes,  is  a  verbatim  copy  of  section 
749  of  the  Field  Code.  The  language  em- 
ployed is  signiflcant.  Tbe  contract  must  be 
made  expressly  for  tbe  benefit  of  the  third 
party,  and  the  word  "expressly"  means  "In 
direct  terms."  Webster's  International  Dic- 
tionary. This  Is  the  meaning  given  to  It  by 
tlie  California  court  long  before  our  Code 
was  adopted.  Chung  Kee  v.  Davidson,  78 
Gal.  622,  16  Pac.  100. 

It  is  beld  by  practically  all  ot  the  author- 
ities that  it  is  not  suffldmt  that  the  nmtract 
may  incidentally  benefit  the  third  party.  Ta- 
tem  T.  Eglanol  Htning  Co.,  45  Mont  367,  123 
Pac  28.  The  party  for  whose  baieflt  the  con- 
tract Is  made  must  be  named  or  otherwise  suf- 
ficiently described  or  designated.  Bacon  v. 
Davis,  9  Cal.  App.  83,  98  Pac.  71;  13  O.  J.  711. 
However,  if  the  contract  was  made  expressly 
for  the  tieneflt  of  a  class  of  persons  to  which 
dass  the  party  seeking  enforcement  belongs, 
he  may  obtain  the  benefit  ot  It.  Burton  v. 
Larkin,  86  Kan.  246, 18  Pac.  898,  09  Am.  Bep. 
641. 


[2]  The  only  contract  mentioned  in  the 
complaint  in  this  action  as  having  been  made 
between  the  Madams  Kltts  and  tbe  defendant 
mortgage  company  Is  the  one  evidenced  by 
the  mortgage  Itself.  The  mortgage  was  not 
Introduced  in  evidence,  and  neither  it  nor  a 
copy  of  it  Is  attached  to  the  complaint.  It 
Is  not  alleged  that  it  contains  a  provision  to 
the  effect  that  the  mortgage  company  should 
pay  the  (1,766  to  Mrs.  McKeever,  and  there- 
fore it  cannot  be  said  that  It  was  made  ex- 
pressly, I.  e.,  in  direct  terms,  for  her  bene- 
fit So  far  as  disclosed  by  the  complaint,  the 
mortgage  was  made  primarily  for  tbe  benefit 
of  the  Madams  Kltts,  to  enable  them  to  pur- 
chase the  property  mentioned.  Tbe  burden 
was  cast  upon  plaintiffs  to  prove  that  the 
mortgage  was  mad^  expressly  for  their  bene- 
fit or  for  tbe  benefit  of  Mrs.  McKeever  (Thcan- 
son  v.  Bettens,  94  Oal,  82,  28  Pac.  336),  and  If 
it  was  necessary  to  prove  this  fact  It  was 
equally  necessary  that  It  be  alleged.  The  bare 
statement  of  these  rules  is  sufficient  to  dem- 
onstrate that  the  complaint  herein  does  not 
state  a  cause  of  action  upon  tbe  theory  ad- 
vanced by  counsel  for  plaintiffs,  and  we  can- 
not conceive  of  any  other  theory  upon  which 
It  can  be  sustained.  In  this  view  of  tbe  case 
It  is  unnecessazy  to  consider  tbe  othrar  as*, 
signments, 

Tbe  Judgment  and  order  are  reversed  and 
tbe  cause  Is  remsnded  for  a  new  trial. 
Reversed  and  remanded. 

t 

BRAITTLT,  C.  J.,  and  BETNOIJ)S,  OOOP- 
BB,  and  aAIW.  JJ^  ooncnr. 


(34  lAaho,  «» 

MOORE  V.  BOISE  LAND  &  ORCHARD  CO. 
at  1.  (DEAN,  Utervener).    (No.  3339.) 

(Supreme  Court  of  Idaho.  May  28,  1921.) 

Appeal  asd  error  «=9l208(l)-- Rensdy  of  "ret- 
tltntion"  deflned. 

The  remedy  of  restitution  reqaires  restora- 
tion of  property  which  one  has  lost,  on  account 
of  the  execution  of  an  erroneous  jodgment,  by 
the  party  who  has  obtained  it. 

[Ed.  Note. — For  other  definitions,  see  Words 
aod  Phrases,  First  and  Second  Series,  Bcsti- 
tution.] 

Dunn.  J.,  disaenting. 

Appeal  fnnn  District  Oonrt,  Ada  Ooonty; 
Carl  A.  Davis,  Judge 

Proceedings  by  Ozawf ord  Moore,  trustee^ 
against  the  Boise  Land  ft  Orchard  Company 
and  others,  wherein  M.  F.  Dean  intervenes. 
Judgment  tor  plaintiff,  and  intervraer  ap- 
peals.  Reversed,  with  directions  to  dismiss. 

S.  T.  Scbrelber,  of  Boise,  for  appellant. 
Edwin  Snow,  Ira  E.  Barber,  and  Chas.  F. 
Koelsdi,  all  of  Boise,  for  respondent. 


«B»For  other  turn  w—  smm  topic  and  KUT-NUHBBB  Ib  all  R«r-NumtMr«d  DUDMts  and  IndoM 
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RICE,  O.  J.  This  fa  the  second  appear- 
ance of  this  cas«  In  this  court.  The  opinion 
up<Mi  the  former  bearing  is  reported  in  31 
Idaho,  390,  173  Fac.  117,  where  the  facts  are 
stated.  Pending  the  appeal,  the  itrofterty 
concerned  In  the  Utigatioo  was  sold  at  ^er- 
iff's  sale  pursuant  to  the  Judgment.  After 
the  remittitur  was  filed,  Bean  presented  bis 
petition  to  the  district  court  asking  for  res- 
titution by  Crawford  Moore,  purdiaser  at 
the  execution  sale,  of  the  amount  of  the  pur- 
chase price  of  said  premises  represented  by 
the  judgment  of  McReynolds,  whLcb  this 
court  had  adjudged  not  to  be  a  lien  up<Ki  the 
property.  At  the  hearing  It  was  shown  that 
the  land  was  bid  in  by  Moore  at  the  sale  for 
the  aggregate  amount  of  his  own  liens  and 
Qutt  of  Raybum,  and  the  Judgm»it  of  Mc- 
iteynolds,  pursuant  to  a  written  agreement 
by  which  on  redemption  of  the  prc^erty,  or, 
If  not  redeemed,  upon  the  sale  thereof;  the 
Judgment  liens  should  be  discharged  out  of 
the  proceeds  in  the  order  of  their  several 
priorities  as  set  forth  in  the  decree  of  the 
trial  court.  Moore  did  not  pay  the  amount 
of  bis  bid  to  the  sheriff  in  cash,  but  in  lieu 
of  payment  there  was  credited  against  his 
bid  the  amount  of  his  liens  and  that  of  Ray- 
bum,  and  the  amount  of  the  Judgment  of  Mc- 
Reynolds. By  its  Judgment  in  this  proceed- 
ing the  court  decreed  "that  he,  the  said  M.  F. 
Dean,  be,  and  he  hereby  Is,  substituted  to  all 
rights  and  prlvil^es  which  W.  D.  McReyn- 
olds could  or  might  have  bad  under  and  by 
virtue  of  the  sale  of  the  pronises  in  this 
cause  at  the  sheriff's  sale,"  and  decreed  that 
the  right  to  which  he  was  substituted  gave 
him  a  lien  upon  the  premises  subject  to 
those  of  Moore  and  Raybum.  It  further  de- 
creed that  upon  the  sale  of  said  premises 
Dean  should  b<B  entitled  to  participate  in  the 
proceeds  thoreof  to  tbe  amount  of  bis  Judg- 
ment, subject  to  tbe  payment  of  tbe  prior 
lima  of  Moore  and  Raybum. 

a  S.  I  7171,  provides: 

"When  the  judgment  or  order  b  reversed  or 
modified  the  appellate  court  may  make  com- 
plete restitution  of  all  property  and  rights 
lost  Iqr  tbe  erroneous  judgment  or  order,  so 
far  as  the  restitution  la  coDSiBtent  with  the 
protection  of  a  purchaser  of  property  at  a  sale 
ordered  by  tbe  judgment,  or  bad  under 
process  issued  upon  tbe  judgment  on  the  ap- 
peal from  which  the  proceedings  were  not 
stayed.  •  •  •** 

Appellant  lost  no  ri£ht  by  tbe  emmeous 
judgment,  except  tbe  right  to  redeem  under 
tbe  statute  by  peybig  the  amount  of  the 
prior  liens,  exclusive  of  tbe  McBeyaolds  Judg- 
mmt,  nToneonsIy  declared  to  be  a  prior  lien, 
and  tbe  right  to  receive  tbe  proceeds  of  tbe 
sale  in  excess  of  such  inior  liens.  Appelant 
did  not  sedi  to  set  aside  tbe  sale,  and  be 
would  not  have  been  entitled  to  such  relief 
bad  he  sought  It  Bambart  v.  Edwards,  128 
Cal.  572,  01  Fac.  176.  See,  also,  Falk  v.  Ferdr 
beim  Brewing  Co.,  67  Kan.  131, 72  Fac  631. 


The  remedy  of  restitutloa  requires  restora- 
tion of  property  wMdx  one  has  lost,  on  ac- 
count of  tbe  execnti<ni  of  an  erroneous  judg- 
ment, by  tbe  party  who  has  obtained  It  This 
having  been  an  execution  sale.  It  was  neces- 
sarily for  cash,  and  the  relationship  of  the 
parties  Is  the  same  as  If  Moore  bad  paid  the 
amount  of  bis  bid  to  the  sheriff  and  the  sher- 
iff had  distributed  the  proceeds  of  the  sale  In 
accordance  with  the  directions  of  the  Judg- 
ment 

Moore  received  nothing  from  tbe  transac- 
tion that  he  was  not  entitled  to  receive.  If 
his  lien  bad  been  dedared  Invalid  and  be  had 
received  credit  therefor,  be  would  have  re- 
ceived a  credit  to  which  be  was  not  entitled 
and  would  have  been  liable  to  appellant. 
Dean,  therefor  to  tbe  extent  of  Dean's  judg- 
ment Yndart  v.  Den,  125  CaL  S5,  57  Pac. 
761 ;  Patton  v.  Tbcnnson,  3  CaL  Unrep.  871, 
33  Pac.  97.  See,  also,  Haebler  v.  Myers,  132 
N.  Y.  363,  80  N.  B.  963,  15  li.  EL  A.  688.  28 
Am.  St.  R^.  689. 

Dean  was  not  a  party  to  tbe  contract,  puc^ 
Buant  to  which  tbe  pn^rty  was  bid  in  by 
Moore,  and  cannot  be  required  to  becnne  a 
party  thereto,  or  to  accept  a  substitution  to 
McReynolds*  Interest  in  the  property. 

The  Judgment  therefore  abonld  not  be  af- 
firmed, but  should  be  reversed,  with  direction 
to  dismiss  the  proceeding. 

It  Is  so  ordered.  No  costs  awarded. 

BUDGE  and  LEB,  JJ.,  concur  in  the  con- 
clusion reached. 

McCarthy,  J.,  sat  at  the  beariux,  bot 
took  no  part  In  the  (^doimL 

DUNN,  J.  (diasmtln^.  I  am  unable  to 
agree  with  the  condn^^m  reached  by  tbe  ma- 
jority of  tbe  court.  On  tbe  trial  of  tbe  main 
case  the  court  decreed  tbe  sale  of  the  north- 
west quieter  of  tbe  southwest  quarter  of  sec- 
tion 33,  township  4  north,  range  1  east  of 
tbe  Boise  meridian,  and  the  appUcaticHi  (tf 
tbe  proceeds  th»ectf,  after  ttie  payment  of 
tbe  costs  and  expenses  of  sale,  to  tbe  pay- 
ment of  certain  Hens  as  follows:  Xtrst,  the 
liens  of  Crawford  Moore,  trustee,  tbe  plain* 
tiff  In  said  action;  second  the  lien  of  B.  B. 
Raybum ;  third,  tiie  Utti  of  W.  D.  McReyn- 
olds; fourth,  the  lien  of  H.  F.  Dean,  ap- 
pellant herein;  and  tbe  residue,  If  any,  to 
Dean  Perkins,  as  receiver  of  the  Wyoming 
Land  &  Holding  Company.  Dean  appealed 
from  this  Judgment,  but  gave  no  stay  bond. 
Pursuant  to  the  decree  said  property  was 
sold  by  the  sheriff  to  tbe  plaintiff.  Crawford 
Moore,  trustee,  for  the  sum  of  $15,816.21, 
said  sum  being  the  total  amount  of  the  tttaa 
held  by  Moore,  Raybum,  and  McReynolds, 
together  with  the  costs  In  said  action  and 
the  expenses  of  said  sale.  Said  costs  and 
expenses  were  paid  In  cash  to  the  sheriff, 
but  tbe  remainder  of  said  purchase  price  .was 
discharged  by  the  application  thereto  of  the 
several  amounts  due  on  the  said  liens  of 
Moore,  Raybum,  and  McReynolds. 
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On  the  hearing  of  the  appeal  In  this  court 
said  decree  was  affirmed  so  far  as  it  affect- 
ed the  claims  of  Moore  and  Raybum.  but 
waa  reversed  as  to  the  McReynolds  claim. 
Thereupon  Dean  filed  In  the  district  court 
his  petition  ashing  for  restitution  bjr  Craw- 
ford Moore  of  the  amount  of  the  purchase 
price  of  said  property  represented  by  the  lien 
of  McBeynotds;  the  said  McReynolds'  lien 
having  been  adjudged  by  this  court  invalid. 

Moore  and  McReynolds  were  cited  by  the 
district  court  to  show  cause  why  an  order 
of  the  court  should  not  be  made  directing 
them  to  make  restitution  in  full  of  said 
amount,  being  $998.67  together  with  costs 
and  interest  from  September  4, 1916.  Moore 
appeared  and  answered  said  petition,  but 
the  proceedings  .were  dismissed  by  the  peti- 
tioner as  to  McReynolds.  The  snbstance  of 
Moore's  answer  was  a  denial  that  he  or  Ray- 
bnm  or  McReynolds  had  received  any  pro- 
ceeds of  said  sale,  or  that  the  lands  were 
sold  for  cash,  or  that  any  moneys  were  paid 
on  the  purchase  price,  save  and  except  the 
costs  of  sale,  or  that  the  reversal  of  the 
judgment  of  the  trial  court  left  any  som  to 
be  applied  to  the  Judgment  of  Dean,  or  that 
Moore,  as  trustee,  or  at  all,  is  the  owner 
of  said  lands,  or  tbat  he  retains  any  proceeds 
of  any  sale  thereof,  or  that  he  retains  the 
proceeds  of  the  McReynolds  Judgment  or  any 
part  thereof,  or  that  he  withholds  any  part 
thereof  from  the  petitions.  As  a  defense 
he  set  up  that  said  land  was  bid  in  at  the 
sale  for  the  aggr^te  amount  of  his  own 
liens  and  those  of  Rayburn  and  McReynolds 
under  an  arrangement  by  .which,  on  redemp- 
tlon  of  the  property,  or  on  realization  there- 
from, the  said  judgment  liens  shonld  be  dis- 
cdiarged  out  of  the  proceeds  in  the  order  of 
tta^  several  priorities  as  declared  by  the 
decree  of  the  trial  court,  and  that,  except 
for  such  arrangement  and  agreement,  the 
said  purchase  would  not  have  been  made 
or  entered  into,  nor  would  said  amount 
or  any  amount  in  excess  of  the  sum  of  the 
Uens  of  said  Moore  and  costs  of  the  sale 
have  been  bid  at  such  sale;  that  the  two  Hens 
awarded  to  Moore,  as  trustee,  were  based 
on  two  mortgage  deeds  pledged  as  collateral 
by  one  W.  H.  Glbberd,  by  reason  of  which  the 
said  itoore  holds  the  said  property  in  trust 
for  the  said  Glbberd;  that  by  reason  of 'the 
foregoing  pledge  the  said  lands  became  a 
pledge  to  the  said  Crawford  Moore,  as  trus- 
tee, for  the  flam  of  said  two  deeds,  costs, 
and  interest;  that  the  said  B.  B.  Raybum 
and  the  said  W.  D.  McReynolds  were  entitled, 
after  the  payment  of  said  mortgage  Uens,  to 
share  In  the  order  of  their  priority  and  to 
the  extent  of  their  Jndgmaits  In  the  proceeds 
of  such  11^  property,  and  that  the  said  Glb- 
berd would  be  entitled  to  the  residne,  if  any; 
tbat  tiie  estate  acquired  by  the  said  McReyn- 
olds  was  a  cmtlngent  one,  being  subject  to 
the  paiaxnonnt  rights  of  said  Hoore  and  the 
said  Raybum  and  entitling  the  said  McReyn- 


olds to  an  accounting  of  rents  and  {ssues, 
less  taxes,  assessments,  costs  and  expenses 
incurred  in  the  conduct  of  the  said  lands; 
that  the  said  Moore  received  nothing  at  said 
sale  by  reason  of  the  McReynolds  Judgment: 
and  that  the  sole  fruits  of  said  sale,  so  far 
as  McReynolds  was  concerned,  was  a  con- 
tingent estate  in  said  land,  as  to  which  es- 
tate the  said  Moore  disclaimed  any  interest; 
that  by  reason  of  the  decision  of  the  Su- 
preme Court  the  said  Dean  was  entitled  to 
be  subrogated  to  the  said  contingent  estate 
of  the  said  McReynolds,  and  was  a  proper 
and  necessary  party  to  an  action  to  foreclose 
the  said  pledge  as  against  the  said  Glbberd ; 
that  such  action  .was  then  pending  in  said 
court;  that  petitioner  was  a^party  thereto; 
and  that  therein  petitioner  could  fully  pro- 
tect and  procure  all  his  rights  under  said 
Judgment  so  far  as  they  related  to  sold  land 
and  property,  or  said  or  any  conduct  of  the 
purchasers  of  the  said  property. 

After  hearing  the  testimony  offered  by  the 
respective  parties,  the  court  made  and  filed 
its  findings  of  fact  and  conclusions  of  law 
and  thereupon  entered  a  Judgment  awarding 
Dean  a  lieu  on  the  above-described  property, 
subject  to  the  prior  Uens  of  Moore  and  Ray- 
bum, and  providing  that  upon  sale  of  said 
premises  the  residue.  If  any,  after  discharg- 
ing the  Itens  of  Moore  and  Baybaro,  should 
be  paid  to  Dean  up  to  the  amount  of  the  bal- 
ance due  bira,  with  Interest  from  the  16th 
day  of  March,  1915,  but  said  Judgment  made 
no  award  to  Dean  of  the  money  asked  by  him, 
nor  of  any  part  thereof. 

Dean  has  appealed  from  said  Judgmrat 
and  assigns  four  errors  as  follows: 

"First,  that  tbe  decision,  order  and  Jadgment 
of  the  court  is  coDtrary  to  the  law  aod  the  evi- 
dence; second,  tbat  tbe  court  erred  in  admit- 
ting certain  evidence  over  objection  of  peti- 
tioner, and  erred  in  admitting  Exhibit  1  of 
plaintiff  In  evidence;  third,  that  the  court  err- 
ed Id  overruling  the  motion  of  petitioner,  in- 
tervener, to  strike  the  'answer  and  return,' 
of  plaintiff,  Crawford  Moore,  trustee,  from  tbe 
files;  and,  fourth,  that  the  court  erred 'in  ad* 
mitting  evidence  In  support  of  the  'answer 
and  retum,'  of  Crawford  Hoore,  trustee." 

It  will  not  be  necessary  to  deal  with  these 
assignments  separately.  Exhibit  l  referred 
to  in  appellant's  second  as^gnment  is  a  con- 
tract that  was  entered  Into  by  Moore,  Bay- 
bum,  and  McReynolds  prior  to  the  sale  of 
said  property  by  which  it  was  agreed,  in 
substance,  that  Moore  should  buy  said  prop- 
erty at  the  sheriff's  sale  and  should  bid 
therefor  the  aggregate  amount  of  the  liens 
of  Moore,  Rayburn,  and  McReynolds  togeth- 
er with  the  costs  and  expenses  of  sale  to  the 
amount  of  $16,816.21,  and  should  thereafter 
hold  said  property  as  trustee  and  handle  It 
to  the  best  advantage  and  upon  sale  there- 
of or  redemption  thereof  pay  out  tbe  pro- 
ceeds :  First,  to  Moore  for  his  llms  and  Jodg- 
meuta,  Including  all  costs,  taxes,  or  ex- 
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I>endUiires  made  by  him  on  account  of  said 
premises  which  were  entitled  to  become 
diarges  or  Hens  thereon  or  whl(^  might  be 
expwded  thereon  by  mutual  agreement  of 
the  parties  under  said  contract;  second,  to 
6.  E.  Raybum  to  the  amount  of  bis  Judg- 
ment and  lien;  and,  third,  to  W.  D.  McReyn- 
olds  to  the  amount  of  bis  Judgmoit  and 
lleo,  It  being  the  intention  of  said  "agreement 
to  expressly  provide  that  the  said  liens  and 
Judgments  shall  be  recovered  from  sale  of 
the  premises  or  redemption  thereof  In  case 
of  a  purchase  by  plaintiff  in  the  order  of 
tbeir  priorities  as  determined  by  the  court." 

"No  question  is  raised  by  either  party  on 
this  appeal  as  to  the  validity  of  the  sale  of 
said  property.  While  considerable  attenticm 
has  been  paid  in  appellant's  brief  to  the  sub- 
ject of  setting  aside  said  sale,  the  prayer  of 
his  petition  is  that  Crawford  Moore,  trustee, 
may  be  required  to  pay  to  ai^Uant  the 
amount  of  the  McReynolds'  claim,  namely, 
$998.67,  with  interest  and  costs,  and  the  only 
question  presented  to  this  court  Is  .whether 
or  not  Dean  is  entitled  to  recover  said 
amount  from  Monroe. 

The  conteaition  of  Moore  Is  that  the  rights 
of  Dean  are  fully  satisfied  by  having  his  Hen 
moved  up  to  the  place  formerly  occupied  by 
that  of  McReynolds,  but  this  consideration 
is  entirely  beside  the  question  whether  or 
not  Dean  is  entitled  to  recover  the  amount  of 
the  McReynolds  lien  on  account  of  Moore's 
bid  having  covered  said  lien.  Moore  was 
clearly  within  his  rights  when  he  proceeded 
to  have  the  land  sold  pursuant  to  the  court's 
decree,  hut  when  he  proceeded  thus  without 
waiting  for  Dean's  appeal  to  be  determined 
he  assumed  the  risk  of  the  appellate  court's 
holding  Invalid  one  or  all  of  the  lien  claims 
that  he  applied  to  the  purchase  price  of  this 
property.  The  contract  made  by  Moore,  Ray- 
bum,  and  McReynolds  .was  one  that  they 
had  a  right  to  make,  but  In  making  It  they 
could  not  limit  the  rights  of  Dean  as  a  lien 
claimant.  Moore  says  that  without  this  ar> 
rangement  made  by  himself,  Raybom,  and 
McReynolds  he  would  have  bid  only  the 
unoont  of  bis  own  Claims  and  the  necessary 
costs  and  exposes  of  sale,  bat,  having  elect* 
ed  to  take  the  risk  of  Including  In  bis  bid 
an  amount  suffident  to  cover  the  claims  of 
Hayburn  and  McReynolds,  and  having  used 
said  claims  in  the  payment  of  his  bid,  I  do 
not  see  how  he  can  escape  responsibility  for 
the  full  amount  of  his  bid  after  this  court  has 
held  the  McReynolds  claim  tm  naught  His 
bid,  so  far  as  Dean  Is  concerned,  must  be  held 
to  have  been  a  cash  bid.  It  was  entirely  proper 
for  him  to  apply  to  its  payment  his  claims  and 
those  of  Raybum  and  McReynolds,  because 
at  that  time  all  of  said  claims  were  entitled 
to  be  regarded  as  valid,  and  the  law  did  not 
require  of  him  the  useless  process  of  paying 
in  cash  the  amount  of  these  liens,  of  .which 
he  had  control,  only  to  hare  It  immediately 
r«tanMd  to  him  by  the  aherifE.  But  hit  rlglit 


to  apply  such  claims  In  discharge  of  his  bid 
presupposes  the  validity  of  each  one  of  said 
claims,  and  If  any  <«ie  of  them  was  held  In- 
valid, as  was  the  case  with  the  McReynolds 
claim,  then  upon  such  holding  It  became  ob- 
ligatory upon  him  to  make  good  the  amount 
thereof  in  cash  to  the  next  lien  daUnant, 
who  In  this  case  Is  Dean. 

Moore  claims  that  be  received  nothing 
from  the  sale,  and  therefore  ouj^t  not  to  be 
required  to  pay  anything  on  acconnt  of  the 
failure  of  the  McReynolds  claim.  He  re- 
ceived the  property,  whose  title  he  now 
holds,  and  he  paid  for  it  in  part  with  this 
invalid  claim.  If  he  can  hold  this  pnq>erty 
and  escape  making  good  the  loss  of  this 
claim  of  McReynolds,  then  he  could  hold  It 
without  making  payment  In  caah,  If,  in  ad- 
dition to  that  of  McReynolds,  his  own  Uen 
and  that  of  Raybum  had  failed;  for  there 
would  still  have  been  a  yalid  sale  so  long  as 
Dean's  claim  was  held  good.  I  *ini^h  he 
would  hardly  go  so  far  as  that.  If  mjtt  tbm 
his  preset  contention  must  fail. 

Speaking  of  Koore^i  Iten,  ttie  majority 
opinion  says: 

"If  his  lien  bad  been  declared  invalid  and 
bad  been  credited  against  his  bid,  he  would 
have  received  a  credit  to  which  he  was  not  en- 
titled and  would  have  been  liable  to  ^peUant 
Dean  tberefor.** 

Tme.  Then  how  can  he  escape  liability 
for  the  amoant  of  the  Invalid  McBeynoldi  Ilea 
after  taking  It  oyer  and  using  It  u  hia  own, 
obtaining  credit  for  it  against  his  bid  as  if 
It  .were  his  own?  I  can  see  no  distinetkn 
to  be  properly  drawn  in  this  regard  betweet 
his  own  lien  and  those  that  he  used  as  hii 
own  and  from  vrtilch  he  obtained  the  same 
flnandal  advantage  as  he  did  from  bis  own. 
If  he  wonld  be  reqnlred  to  make  good 
loss  In  the  one  case,  he  must  also  In  the 
other. 

Many  authorities  have  bem  dted  by  coun- 
sel on  boQi  sldea  bearing  npon  the  genend 
question  of  restltntlon,  but  I  hsTe  foimd 
only  two  cases  Uiat  aeon  to  be  aivUcable 
to  snch  a  sltaatiai  as  is  presented  in  this 
case.  These  are  dted  by  the  xespondoit 
Moor^  but  fb.^  deariy  support  the  claim  of 
appellant,  Dean.  This  first  case  Is  that  of 
Yndart  v.  Den,  12S  CaL  «t,  57  Pac  761.  This 
was  a  case  of  mortgage  foreclosore  In  wbidi 
the  plaintiff  at  the  foreclosore  sale  purchaa- 
ed  the  property  for  the  full  amount  of  his 
claim.  On  a[^»eal  the  Supreme  Court  reduc- 
ed the  amount  of  the  Judgment  by  $470.1B, 
and  In  passing  on  the  questi<m  of  restitution 
in  that  case  the  court  aald: 

"Defendants  lost  no  tfghta  or  property  br 
the  execution  of  the  Judgment  before  tlie  rigbt 
of  appeal  had  (opired.  vxevpt  In  the  dni^e  itoc 
of  the  excess  Interest  indoded  in  the  Jvds- 
ment.  Complete  justtee  will  be  done  d^end- 
anta  by  repayment  of  this  excess  to  wit 
four  hundred  aeraity  dollars  and  ninrtiiiia 
cents." 
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The  oOier  case  Is  tbat  of  Falk  et  al.  t. 
Ferdlieim  Brewing  Co^  67  Kan.  181*  72  Pac. 
5S1  TbiB  was  an  action  in  whldi  the  court 
decreed  the  foreclosnre  of  two  mortgages  on 
the  same  property,  and  the  defendants  suc- 
ceeded In  reverslog  tbe  Judgment  as  to  the 
second  mortgage.  Tbe  property  was  sold, 
liocwevqr,  before  the  reversal,  and  was  bid 
in  by  the  plaintiff  at  the  aggregate  amount 
doe  upon  both  mortgi^es.  On  obtaining  re- 
rersal  as  to  the  second  mortgage  d^endanta 
soo^t  to  have  the  sale  set  artde  as  T(dd, 
bat  the  court  held  that,  since  ttw  judgment 
f<n«closlng  the  first  mortgage  wu  Talld, 
tbe  dtfendants  w«m  not  entlUed  to  the  re- 
lief eoiight,  saylDc: 

"Under  the  drenmstaiices  ei  tlds  case,  we 
■M  no  reason  for  Iioldinff  that  the  jndgment 
defendants  were  entitled  to  ban  the  sale  sat 
■side,  much  less  ignored.  Bren  if  the  snper- 
■edeas  bond  had  been  given  before  tbe  sale,  the 
property  could  fiave  been  sold  under  the  sape- 
rior  judgment,  thereby  cntting  off  all  rights 
of  defendants  In  the  matter  excepting  the 
right  to  redeem  under  the  statute  by  paying 
the  amount  of  the  first  Ken,  and  the  right  to 
receive  the  proceeds  of  the  sale  fa  excess  of 
that  amount  These  are  tbm  only  rights  that 
defendants  lost  or  that  were  anspended  by  the 
erroneous  judgment  against  them,  and  a  com- 
plete restoration  to  these  rights  did  not  require 
tbe  setting  aside  of  the  sale,  but  resiflted  from 
the  mere  reversal  of  tbe  Judgment** 

Under  tbe  admitted  facts  in  this  case. 
Dean  is  entitled  to  Judgment  against  Hoore 
for  tbe  mm  of  9906.67,  with  intereet  thereon 
fKHn  the  4th  day  tA  September,  1916,  lees 
incfa  proportion  of  the  costs  and  expenses 
of  the  sale  as  may  be  properly  charged 
against  tbe  HcR^ntdds  clahn.  To  this  ex* 
tent  the  Judgment  of  the  trial  court  should 
be  modified;  in  all  other  rejects  said  judg- 
ment shonld  be  aflbmed. 


134  Idabo.  7»7) 

ELLIOTT  4  HEALY  v.  WIRTH. 

( Supreme  Court  of  Idaho,   hfay  28,  1921.) 

I.  Evidenea  »n>82^llas  seaiaions  prssaiaedte 
preseie  ordsr  tased  tberaoa. 

Where  neither  an  affidavit  for  service  of 
aUas  summons  oatside  the  state  nor  the  order 
bssed  thereon  contain  the  words  "alias  sum- 
mons,** yet  both  recdte  that  summons  had 
theretofore  been  issned,  returned,  and  filed 
with  the  clerk,  and  the  alias  summons,  afDda- 
tit,  and  order  were  iasued,  filed,  and  made  on 
the  same  day  and  recorded  in  the  register  of 
■etiona  in  the  order  given,  in  the  absence  of  a 
contrary  showing  It  must  be  presunfed  that 
inch  alias  summons  preceded  the  order  in  point 
^  time  and  was  "the  summons"  to  which  the 
affidavit  and  order  refer,  and  that  it  was  tbe 
alias  summons  ordered  to  be  served  upon  the 
d^endant  outside  the  state. 


Z.  Records  ^r7(2,3)— Cosrt  may  order  lost 
alias  snnmons  to  be  replaced  by  anotiier. 

A  court  has  coutrol  over  Its  process,  and 
where  proper  Jurisdictional  facts  empowering 
the  court  to  act  are  established  to  its  eatisf ac- 
tion, such  process  may  be  delayed,  but  not  de- 
feated, by  mishaps  oecaning  while  in  the 
hands  of  the  person  by  whom  service  Is  to  be 
made.  It  is  within  the  power  of  the  court  to 
order  a  lost  alias  summons  to  be  replaced  by 
another  upon  being  satisfied  by  such  loss. 

3.  Prooees  4=»l5^Error«  or  iMays  la  servlee 
■ot  affeetlai  aubstaatlal  rl|bts  ahoald  be 
dlaregaaded: 

Errors,  defects,  or  delays  in  the  service 
of  process  which  do  not  alfect  the  substantial 
rights  of  the  parties  should  be  disregarded. 

4.  Evldsfloe  «=382— Prooees  ^73— Verifled 
oomplaist  os  file  stating  oaase  of  aetioa  a 
prereqalBite  to  order  far  personal  service  ef 
ssBiaions  out  of  state;  where  oaaiplalit  ea 
file,  prosampttoB  la  that  emirt  feead  tbat  It 
st^ad  •  eaase  of  aoUea. 

The  ealstsnee  of  a  verified  eomplslnt  ea 
file  stating  a  cause  of  action  against  a  defend- 
ant upon  whom  service  la  sought  to  be  made  is 
an  essential  prerequisite  to  the  issuance  of  an 
order  for  personal  service  of  summous  oat- 
side of  the  state,  under  the  provisions  of  O. 

5.  i  6677.  Where  saeh  a  complaint  was  ac- 
tually on  file  at  the  time  the  order  for  service 
of  summons  was  made,  the  presumption  must 
be  that  the  court  so  found,  snd  such  presump- 
tion is  not  overcome  by  a  recital  that  a  cause 
of  action  eziats  as  appears  by  affidavit,  when 
the  affidavit  refers  to  and  adopts  the  com- 
plaint 

5.  Appearuoe  ^90(8)— Appearasea  to  sot 
aside  exeoatloa  aale  for  laadeqaany  of  price 

constitutes  a  o^aBral  appearaaoe. 
Where  ft  defendant  purports  to  appear  spe- 
nally  and  moves  that  a  sale  under  execution 
be  set  aside  by  reason  of  inadequacy  of  the 
sum  paid  for  the  property  sold,  be  seeks  re- 
lief which  could  be  grantul  only  upon  the  hy- 
pothesis that  the  court  has  jurisdiction  of  the 
cause.  Such  appearance  is  accordingly  a  gen- 
eral appearance  and  gives  tbe  court  Jurisdic- 
tion over  him  for  aU  purposes  of  the  case. 

6.  Exeoatloa  ^=>250— Mere  iaadequacy  ef 
prtoe  aot  safflelent  groand  to  set  aside  oxe> 
outioB  sale  In  sbseaoe  of  fnuid. 

Mere  inadequacy  of  price  at  which  prop- 
erty is  sold  under  execution  is  not  sufficient 
ground  to  set  aside  the  sale,  where  the  parties 
stand  on  an  equal  footing,  and  there  are  no 
confidential  relations  between  them,  and  no  el- 
ement of  fraud,  unfairness,  or  oppression  is 
;  shown  to  have  existed  with  respect  to  such 
sale. 

7.  Exeoatloa  «e»253(2)— Defeadaat  ■■  dafaalt 
oanaot,  aeven  aioatha  after  sale  lader  exe- 
eutlon,  qaeatloB  adeiiBaqr  of  price. 

Where  a  litigant  permits  Judgment  to  be 
tsken  against  him  hf  default,  he  cannot  be 
beard  seven  months  after  a  sale  upon  execu- 
tion in  pursuance  of  such  judgment  to  question 
tbe  adequacy  of  the  price  for  which  tbe  prop- 
erty in  question  was  sold,  in  the  absence  of 
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proof  of  fraud,  unfairness,  or  oppression  vitb 
respect  to  the  sale,  or  the  existence  of  a  con- 
fidential relation  between  tlie  partfea. 

Appeal  fnmi  District  Court,  Ada  Oonntr; 
Ghas.  P.  McCarthy,  Judge. 

Action  t}y  Elliott^  A  Healy,  copartners, 
against  John  Wirth  for  attorney  fees.  Judg- 
ment for  plaintiffs  by  default.  Motion  to 
quasb  the  summons,  vacate  default,  and  set 
aside  Judgment  and  sale  under  execution  de- 
nied, and  defendant  aK>cals.  Affirmed. 

Wyman  &  Wynws,  of  Boise,  for  appellant. 
J.  B.  Smead,  of  Bols^  for  reapcmdents. 

BUDOB,  J.  This  action  was  brought  by 
resptuidentB  to  recover  $7X8  for  legal  and 
professional  SOTloea  rendered  by  them  to 
appellant. 

From  the  record  It  appears  that  on  April 
28,  a  verifled  comidalnt  was  filed  here- 
in* summons  was  iasoed,  and  certain  capital 
stock  of  the  Ames  Wholesale  Orooery  &  Sup- 
ply Oompany,  owned  by  appellant,  was  at^ 
tadied;  that  on  May  9, 1917,  the  sheriff  filed 
the  summons  with  the  clerk,  with  his  return 
thereon  that  after  due  and  diligent  search 
and  inquiry  be  was  unable  to  find  aKKllant 
In  Ada  county,  state  of  Idaho ;  that  an  alias 
summons  was  issued ;  that  respondents  filed 
an  aflSdaTlt.  dated  April  80,  1917,  for  service 
of  summons  on  appelant  outside  of  the  state, 
and  the  court  ordered  service  to  be  made 
upon  appellant  outside  of  the  state  and  at 
his  residence  at  or  near  Oreswell,  Or. ;  that 
the  alias  summons  was  mailed  on  May  16, 
1917,  to  the  sheriff  of  Lane  county,  Or.,  for 
service,  by  whom  it  was  lost ;  that  on  July 
21,  1917,  the  court,  on  motion  of  respondents 
supported  by  nffldavit  of  such  loss,  ordered 
the  clerk  to  issue  a  second  alias  summons : 
and  that  this  second  alias  summons  was  duly 
served  upon  appellant  by  the  sheriff  of  Lane 
county,  Or.,  on  July  23,  1917,  by  delivering 
to  and  leaving  with  said  appellant  a  copy  of 
the  alias  summons  attached  to  a  copy  of  ttie 
complaint. 

Appellant  having  failed  to  appear  and  an- 
swer the  complaint,  and  the  time  allowed  by 
law  for  answering  having  ez[dred,  his  de- 
fault was  entered  September  8,  1917,  and 
Judgment  was  rendered  against  him  Septem- 
ber 11,  1917,  for  $718  and  costs.  Execution 
was  thereupon  Issued,  and  the  stock  thereto- 
fore attached  was  sold  on  September  20, 
1917,  to  respondents,  for  $50. 

On  April  26,  1918,  appellant,  purporting  to 
appear  specially,  moved  the  court  to  quash 
the  summons  and  set  aside  the  pretended 
service  thereof,  to  vacate  the  default  and 
set  aside  the  Judgment,  and  to  set  aside  the 
sale  made  under  execution.  This  motion 
was  supported  by  the  affidavit  of  appellant 
to  the  effect  that  the  stock  In  question  was 
worth  more  than  |750,  and  that  the  c^rtlfl* 
cate  of  stodt  had  been  lAaced  by  aMKUant  la 


the  hands  of  respondents  In  connection  with 
l^:al  services  theretofore  rendered  to  him 
by  them,  with  which  was  submitted  the  an- 
swer and  cross-complaint  of  respondents  in 
an  action  in  the  district  court  wherein  tlie 
Ames  Wholesale  Grocery  &  Supply  Company 
was  plaintiff,  and  the  appellant  and  respond- 
ents herein  were  defendants,  in  which  re- 
spondents by  way  of  cross-complaint  in  con- 
version allege  that  the  value  of  said  sto^ 
and  the  said  accumulated  dividends  and 
earnings  thereof  at  the  time  of  the  conv^ 
sion  therectf  by  said  corporatiom  waa  the  sum 
of  $1,460. 

Appellant's  moti<m  was  overruled  by  the 
court  on  October  7,  1918,  from  whlcb  actkm 
this  appeal  is  taken. 

Appellant  makes  three  assignments  of  v 
ror,  and  contends  that  the  order  ot  the  court 
that  service  be  made  upon  appellant  outside 
the  state  had  reference  to  the  original  snm- 
mons :  that  the  order  for  the  issuance  of  the 
second  alias  summons  was  not  made  within 
a  reasonable  time  after  the  affidavit  tw 
service  of  summons  outside  the  state;  that 
with  reftpect  to  the  existence  of  a  cause  of 
action  the  order  was  based  upon  respmid- 
ents'  affidavit,  anA  not  up<m  the  Terifled 
complaint ;  and  that  the  stock  was  purchased 
by  respondents  for  a  gromly  Inadequate  ooB- 
slderatlon. 

In  their  affidavit  for  servioe  of  summons 
outside  the  state  respondents  all^  '*that 
personal  service  of  said  summons  cannot  be 
made"  on  ai^llant  In  this  state  and  adc  an 

order : 

"That  personal  service  of  the  snmrnons  may 
be  made  outside  the  state  In  lieu  of  pablica- 
tion  of  snmmoDS,  and  that  said  service  of 
BoamLona  be  made  on  defendant  at  Ua  nai- 
dence  at  Oreswdl,  Or." 

And  that  portitm  <a  the  order  referring  te 
the  summons  contains  the  following  lan- 
guage: 

• 

"And  it  farther  appearing  that  a  sammrait 
has  been  duly  issaed  out  of  said  coort  in  this 
action,  and  that  personal  service  of  tiie  same 
cannot  be  made  opon  the  said  defendant  for 
the  reasons  hereinbefore  contained,  and  by 
the  said  affidavit  made  to  appear,  on  motum  ef 
Elliott  A  Healy,  attorneys  for  plaintiffB,  H  Is 
ordered  that  the  service  of  the  sammona  in 
this  action  be  made  upon  defendant  by  service 
ontside  of  the  state  and  npon  said  defendant 
at  bis  residence  at  or  near  CresweU,  Or." 

[1]  While  nether  the  affidavit  nor  the  or- 
der 'contain  the  term  "alias  summons,"  yet 
both  recite  that  summons  had  theretofore 
been  issued,  returned,  and  filed  with  the 
clerk,  and  respondents  did  not  ask  nor  did 
the  court  order  that  the  summons  thereto- 
fore filed  be  withdrawn  and  again  served, 
notwithstanding  It  was  beyond  the  power  of 
respondents  to  withdraw  the  summons  with- 
out an  order  of  court  to  that  ^ect.  Bides- 
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baugb  T.  SandliD,  14  Idaho,  472,  94  Paa  827, 
125  Am.  St.  Bep.  175. 

The  alias  summons,  affidavit,  and  order 
having  been  Issued,  filed,  and  made  on  the 
same  day,  and  recorded  In  the  register  of-  ac- 
tions In  the  order  given,  In  the  absence  of  a 
contrary  lowing  we  are  constrained  to  pre- 
sume that  the  alias  summons  preceded  the 
orAer  In  point  of  time,  and  that  that  Is  "the 
summons"  to  which  the  affidavit  and  order 
refer.  Though  the  latter  makes  reference 
to  the  summon^  the  alias  tummons  must, 
under  the  ctrcnmatanceB,  be  ttM  snnnnons  or- 
dered to  be  served  upon  appellant  outside 
the  state. 

Since  the  first  alias  summons  was  lost,  ap- 
pelant further  contends  that  the  court  was 
wlthont  aathorlty  to  isane  a  second  alias 
snnua<»ia  In  Ueo  thowof,  in  the  absence  of  a 
•eocoid  affidavit  and  order  for  service  out- 
side <a  the  ata^  and  that  the  first  affidavit 
cannot,  tqr  reason  of  lapse  of  time,  soppcfft 
the  action  of  the  court  In  ordering  tlw  issu- 
ance of  the  second  alias  commons. 

[2]  Nomerous  authoritleB  are  cited  In  ap- 
pellantfs  brief  to  the  eflCect  that  no  appre- 
dable  time  should  elapse  between  the  making 
^  an  affldavit  for  publication  of  aerrtoe  and 
flie  order  therefor.  Ooncedlng  the  role  to 
be  correct  as  announced  In  these  authorities, 
nevertheless  they  relate  to  the  publication 
rather  than  to  the  personal  service  of  sum- 
mons outside  the  state,  and  are  not  In  point 
for  the  further  reason  that  the  order  com- 
plained of  la  not  an  order  for  service  of  sum- 
monB  outside  the  state,  but  an  order  to  re- 
place a  lost  alias  summoiis  theretofore  di- 
rected by  a  valid  order  to  be  so  served.  The 
first  alias  summons  was  designed  for  service 
upon  appellant  at  or  near  Creswell,  Or.,  If 
he  could  there  be  found,  and  for  return  to 
the  court  with  a  proper  certificate  by  the 
person  who  should  serve  the  same  Indorsed 
thereon.  How,  then,  can  It  he  seriously  coo- 
tended  that  this  summons  by  being  mislaid 
by  the  person  attempting  to  serve  it  thereby 
became  functus  offido?  If  It  Is  the  office  of 
summons  to  be  served  and  retomed,  this  of- 
fice is  not  fulfilled  by  loss  prior  to  attempted 
service,  nor  do  we  think  it  would  be  contend- 
ed that  a  summons  temporarily  mislaid 
mi^t  not  be  subsequently  served.  The  court 
has  control  over  its  process,  and  where  prt^ 
9T  Jurisdictional  facts  empowering  the  court 
to  act  are  established  to  its  satisfaction, 
such  process  may  be  delayed,  but  not  defeat- 
ed, by  mishaps  occurring  while  In  the  hands 
of  the  person  by  whom  service  Is  to  be  made, 
and  we  entertain  no  doubt  of  the  authority 
of  the  court  to  order  the  lost  alias  summons 
to  be  replaced  by  anoOier  uptm  being  satis- 
fled  of  audi  loss. 

Moreover,  appellant  was  In  no  wise  pre}- 
vdlced  by  the  loss  of  the  first  alias  summons 
and  the  Issuance  of  the  second.  As  was  said 
by  this  court  in  Empire  Mills  Co.  v.  District 


Court,  27  Idaho,  388,  at  page  893,  148  Pac. 
499.  at  page  SOfi: 

"As  we  view  It,  it  Is  not  so  mndi  a  qaes- 
tion  of  mere  service,  or  the  means  adopted  in 
order  to  obtain  the  service,  but  rather  the 
fact  of  service,  which  would  confer  upon  the 
court  the  jurisdiction.   •   •   *  »• 

r3]  The  fact  of  service  is  established  in 
this  case,  and  appellant's  substantial  rights 
were  not  atfected  by  the  loss  of  the  first  and 
the  issuance  of  the  second  alias  summons. 
The  court  will  disregard  any  errors  or  de- 
fects whI(A  do  not  affect  the  substantial 
lights  of  the  parties.  Harpold  v.  Doyle,  16 
Idaho,  671,  102  Pac.  158! 

With  respect  to  the  existence  of  a  cause 
of  action  against  appellant,  the  affidavit  for 
service  of  alias  sununons  contained  the  fbl- 
lowing  provision: 

*<That  affiant  believes  that  plaintiffs  have  a 
good  cause  of  action  in  this  aoit  against  the 
said  defendant,  as  will  fully  appear  by  plain- 
tiffs' verified  complaint  filed  herein  and  to 
which  reference  is  hereby  nade,  and  that  said 
defendant  John  Wirth  is  a  necessary  and  prop- 
er party  defendant  thereto" 

— while  the  order  recites  that: 

"It  appearing  from  the  affida^t  •  •  • 
that  a  cause  of  action  exists  in  this  action  hi 
favor  of  the  plaintiffs  tfaeretai  and  agunst  the 
said  defendant,  and  that  the  said  defendant 
John  Wirth  is  a  necessary  and  proper  party 
defendant  thereto.   •   •   • " 

It  is  Insisted  by  appellant  that  In  view  of 
the  foregoing  language  the  order  was  based, 
not  upon  the  verified  complaint,  but  upon 
the  affidavit,  whereas  the  statute  provides: 

"When  the  person  on  whom  the  service  is 
to  be  made  resides  outside  of  the  state  *  *  * 
and  it  •  •  •  appears  by  lie  verified  com- 
plaint on  file  that  a  cause  of  action  exists 
against  the  defendant  in  respect  to  whom  the 
service  is  to  be  made,  and  that  he  is  a  neces- 
sary and  proper  party  to  the  action,  sneh 
court  *  *  *  if  the  address  of  the  defend- 
ant outside  of  the  state  is  known,  may  make 
an  order  that  personal  service  of  the  summons 
may  be  made  outside  of  the  state  in  Ilea  of 
•   •   •   publication.   •   •   • "  a  8.  |  6677. 

[4]  The  existence  of  a  verified  complaint 
on  file,  stating  a  cause  of  action  against  the 
defendant  upon  whom  stfvice  is  sought  to 
be  giade,  is  an  essential  inrerequlBte  to  the 
issuance  of  an  order  for  personal  service  of 
summons  outidde  of  the  state.  Wtiere  nwSk 
a  complaint  was  actually  on  file,  the  pre- 
somptlon  must  necessarily  be  that  the  court 
so  found,  and  this  preaumptttm  is  not  ovez^ 
come  by  a  recital  that  a  cause  of  action  bx- 
IstB  as  appears  by  affidavit;  when  the  afll- 
davlt  refers  to  and  adopts  the  omiplafnt 
Ligare  v.  California  South.  E.  Oo.^  76  Cal. 
fao,  18  Pac.  777;  Clemson  Agricultural  Col* 
lege  V.  Pickens,  42  8.  a  SU,  20  S.  B.  401; 
Coughran  t.  Markley,  16  S.  D.  87,  87  K.  W.  2. 


Digitized  by  Google 


760 


198  PAOtFIO 


BBPORTBB 


Appellant  attain  the  action  of  ^  court 
in  refusing  to  set  aside  the  sale  under  ex< 
ecutloD,  not  alone  because  of  defecttre  serv- 
ice, but  for  the  further  reason  that  the  stock 
in  question  was  purchased  by  respondents 
for  a  grossly  inadequate  sum.  While  he  pur- 
ported to  appear  specially,  yet  he  sot^ht  to 
have  the  court  pass  upon  nonjurlsdlctlonal 
as  well  as  jurlsdlctloDal  grounds.  The  ob- 
ject and  only  office  of  a  special  appearance  Is 
the  presentation  of  a  purely  Jurisdictional 
objection,  and,  as  was  held  In  the  case  of 
Bumbam  t,  Lewis,  6B  Kan.  481,  70  Fac  837 : 

"An  appearance  in  an  action  by  a  defend- 
ant  for  any  purpose  other  than  to  contest  the 
jurisdiction  of  the  court  will  gin  the  court 
seaeral  Juriediction  over  snch  person  for  all 
purposes  of  the  lltigatiui.** 

In  Nelson  t.  Nebraska  Loan  A  Tmst  Ok, 

62  Neb.  549,  87  N.  W.  320.  the  court  said: 

"Whatever  may  bave  been  the  sitaatlon  as 
to  want  of  Jurisdiction  over  the  person  of  the 
plaintiff  In  error  prior  to  the  time  he  obtained 
leave  to  be  made  a  party  defendant  and  enter 
objectionB  to  the  confirmation  of  sale,  he  there- 
by made  a  general  appearance,  and  tlw  eoart 
acquired  Jurisdiction  over  him  for  all  purpos- 
es of  the  case.  He  has  Invoked  the  power  of 
the  court  regarding  other  matters  than  that  of 
challenging  its  jurisdiction  over  him,  has  made 
a  general  ^pearance,  and  waived  all  objectiona 
as  to  the  manner  in  which  he  was  brought  In- 
to court." 

[I]  When  apptflant  appeared  and  moved 
that  the  sale  under  execution  be  set  aside  by 
reason  of  tamdequacr  of  the  sum  paid  for 
the  property  sold,  he  sought  relief  which 
Goiild  be  granted  only  VQon  the  hypothetia 
that  the  ooort  had  Jurisdlctlm  of  the  cause. 
The  appearance  was  therefore  ft  general  ap- 
pearance, and  gave  the  conrt  Jurisdiction 
over  him  for  all  purposes  ol  the  case.  Kaw 
TaL  Ufa  Ass'n  t.  Lembe,  40  Kan.  661.  20 
Paa  S12;  Gortiam  t.  Tanquerry,  58  Kan. 
2S3,  48  Pac.  916;  Security  L.  A  T.  Oo.  t. 
Boston,  etc.,  Oo..  126  Gal.  418,  58  Pac.  941, 
50  Pac.  296 ;  Fowler  t.  Continental  Oaanalty 
Co.,  IT  N.  M.  188,  124  Pac.  479 ;  Raymond  t. 
Nix,  5  Okl.  656,  49  Pac.  1110;  Nichols  A  Shep- 
ard  Co.  v.  Baker,  13  Okl.  1,  73  Pac.  302;  Bel- 
knap V.  Charlton,  25  Or.  41. 34  Pac  758;  Smith 
V.  Day,  39  Or.  531,  64  Pac.  812,  «S  Pac  1056; 
Bain  V.  mioms,  44  Wash.  3$2,  87  Pac  504. 

[6,  7]  Aside  from  the  question  as  to  wheth- 
er appellant's  affidavit  affords  sufficient 
proof  of  the  value  of  the  stock  at  the  time  of 
the  execution  sale,  and  whether  respondents* 
cross-complaint  heretofore  mentioned  may  be 
considered  as  an  admission  that  the  stock 
and  accumulated  dividends  and  earnings 
thereof  was  of  the  value  of  $1,460,  the  rule 
is  well  established  that  mere  inadequacy  of 
the  price  at  which  property  la  sold  under 
execution  Is  not  sufficient  ground  to  set  aside 
the  sale,  where  the  parties  stand  on  an  equal 


footing,  and  there  are  no  ctrnfidenUal  rela< 
tions  between  them.  23  Cyc  676.  No  ele- 
ment of  fraud,  unfairness,  or  oppreeslm  Is 
shown  to  have  existed  with  respect  to  this 
sale.'  The  bare  possession  of  the  stock  cer- 
tificate gave  respondents  no  unfair  advan- 
tage, nor  does  It  raise  the  presumption  ot 
anil  confidential  relation  existing  between 
appellant  and  reqixHidents.  In  view  of  these 
facts,  ^>pellant  having  permitted  Judgment 
to  be  takm  against  him  by  default,  he  cannot 
be  heard  seven  months  after  the  sale  to 
question  the  adequacy  of  the  lofee  for  whldi 
the  iffoperty  was  sold. 

From  what  has  been  said  it  follows  that 
the  order  ai^>ealed  from  sbonld  be  afflmed ; 
and  It  is  so  ordwed.  Ooats  are  awftrded  to 
respondents. 

LBE),  J.,  omcura. 

BIOB,  a  J.,  and  DDNN,  3^  eoncor  in  the 
conclusion  reached. 

McOABTHT.  3^  being  disqualified,  did  not 
sit  at  tUB  hearing  and  took  no  part  la  tiw 
oplnhm. 


(S4  idaiKi,  am- 

EAST  SIDE  BLAINE  COUNTY  LIVE  STOCK 
ASS'N  V.  STATE  BOARD  OF  LAND 
COHfRS  of  al.   (CAMPBELL  e«  al.,  Ister- 

veaers).   (No.  33S2.) 

(Supreme  Court  of  Idaho.   May  28,  192L) 

1.  Mandamus  «s>85— Writ  lies  against  State 
Board  ef  Laad  Comnlssloaers  to  o>si>bI  it 
to  least  luds  to  hlohsst  bMder. 

Where  two  or  more  parties  have  iu>pUed 
to  lease  the  same  state  land,  a  writ  of  maa- 
dato  will  lie  against  the  State  Board  of  Land 
Conunissioners  to  coovd  It  to  lease  sodi  lands 
to  the  highest  bidder. 

2.  Psblle  lands  «=s»f4ft!6.  New,  vol.  9  Key-No. 
Series— Disposition  of  lands  fixed  by  Ceasti- 
tutloa  la  State  Board  sf  Land  CoMoilssion- 
er». 

The  direction,  control,  and  disposition  of 
the  public'  lands  of  the  state  is,  by  article  9. 
S§  7  and  8,  of  the  Coostitution,  vested  in  the 
State  Board  of  Laud  Commissioners,  and  moat 
be  exercised  in  accordance  with  the  OonstitutiOB 
and  statutes  thereunder,  and  not  otherwise. 

3.  Publie  lands  ^  1431/2,  voL  9  Ksy-Ns. 
Series— Where  Board  of  Commlsslonsn  sets 
wltbost  authority,  eoart  may  Intamipt  Its 
actios. 

If  the  Board  acts  withovt  anthority  of  law, 
the  courts  may  interrupt  its  action  and  declare 
the  law,  and  point  out  the  lecal  scope  within 
which  the  Board's  judgment  most  be  exercised. 

4.  Pabllo  lands  <^l48i/2,  New,  voL  9  Ksy-Ne. 
Series— Lease  most  be  awarded  to  blglisst  sf 
two  or  more  bidders  for  sans  land. 

Where  two  or  more  parties  apply  to  tbe 
Board  to  lease  tbe  same  state  lands,  under  ei- 
ther a  &  I  2807  or  section  2910,  the  leass 
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mast  be  awarded  to  the  ptrty  maklnc  the  Ufh- 

Mt  bid. 

Appeal  from  District  Court,  Ada  Ckvnnty; 
Caiaa.  F.  Beddocb,  Judse. 

Application  of  the  East  Side  Blaine  Coun> 
tj  lAve  Stock  Association  to  obtain  a  .writ 
of  mandate  against  tbe  State  Board  of  Land 
Commissioners  and  others,  wherein  Stewart 
CaDipbell  and  Campbell  Bros,  intervene. 
Writ  granted,  and  interreners  appeal.  Af- 
firmed. 

Oppenbeim  &  I^mpert  and  Jay  M,  Parrish, 
all  of  Boise,  for  appellants, 

B07  L.  Biackt  Att7.  Gen.,  and  Dean  Dris- 
eoU,  AsBt  Atty.  Oen.,  for  respondent  Board. 

Martin  &  Gamenm,  of  Boise,  tos  respond- 
ent East  Side  Blaine  County  Live  Stock 
Ab^ 

LEIB,  3.  Thto  action  was  commenced  In 
the  Ifiird  judicial  district  eourt  by  tbe  re- 
sp<»ident  corporation,  praying  that  a  writ 
of  mandate  issue  to  tbe  State  Board  of  Land 
Commissioners,  commanding  It  immediately 
to  pat  up  at  public  auction  section  36,  (own- 
sbip  2  north,  range  20  east,  Boise  meridian, 
for  lease  to  the  highest  bidder.  The  court 
issued  an  alternative  writ,  commanding  the 
defradants  to  immediately  auction  off  the 
lease  of  said  lands  to  the  applicant  who 
.would  pay  tbe  highest  annual  rental  there- 
for, and  that  in  default  thereof  defendants 
show  cause  before  said  court  why  said  or- 
der had  not  been  obeyed.  Defendants  de- 
murred to  said  Complaint,  and  thereafter 
Stewart  Campbell  and  Campbell  Bros,  were 
permitted  to  intervene,  and  file  a  complaint 
in  interventlcn,  alleging  that  said  State 
Board  of  land  Commissioners  bad  already 
leased  said  land  to  them.  A  general  demur- 
rer to  the  onnplaint  in  Intervention  was 
overruled,  and  req;>ondent  answered  the 
same.  Defendants  answered  the  respond- 
ent's cfKuplaiot,  and  set  up  that  the  lands 
in  question  had  been  leased  to  Stewart  Camp- 
bell, for  the  reason  tliat  he  owned  lands  ad- 
Joining,  and  that  he  was  In  the  military  serv- 
ice of  tbe  United  States.  AU  of  the  demur- 
rers having  been  overruled,  a  trial  on  the  is- 
soes  presented  by  the  pleadings  was  had 
before  the  court,  and  it  entered  Judgment 
directing  that  a  peremptwy  writ  of  mandate 
issue,  commanding  said  defendants,  after 
giving  proper  notice  to  the  applicants  who 
had  made  applicatitms  to  lease  said  lands,  to 
Immediately  auction  off  at  public  auction 
aid  land  lease,  to  the  a[q:)llcant  who  would 
pay  tbe  bluest  rental  therefor.  From  this 
Judgment  the  Interveners  appeal,  and  assign 
as  error  (1)  that  the  court  erred  in  overrul- 
ing tbe  Interveners*  demurrer  to  tbe  com- 
plaint ;  (2)  in  entering  Judgmoit  directing 
the  defendants  to  aaction  said  lands;  (3>  In 
Issnlng  a  peremptwr  .writ  of  mandate  dt 


rectb^  the  State  Board  of  Land  Commis- 
sioners to  order  a  public  auction  of  tfie  lease 
of  said  lands;  (4)  overruling  Interveners'  ob- 
jection to  tbe  introduction  of  any  testlmtmy 
on  bdialf  of  the  plaintlfiT. 

It  ai^>ear8  that  the  plaintiff  and  Its  pred- 
ecessors in  interest  bad  leased  tbe  lands  In 
question  for  a  period  of  10  years  immediately 
preceding  December  30,  1918,  and  that  prior 
to  tbe  expiration  of  this  tease  it  made  writ- 
ten request,  in  compliance  with  law  and  tbe 
rules  and  r^uIati<nD8  of  said  Board,  for  an 
additional  &-year  lease  upon  said  lands;  that, 
shortly  prior  thereto,  appellants  made  appli- 
cation  In  due  form  to  lease  the  same  lands; 
that  on  December  17,  191S,  tbe  SUte  Land 
Commissioner  notified  re8p<Hident  that  said 
Board  bad  received  its  application  for  leas- 
ing said  lands,  togetber  with  the  proper  rent- 
al fees,  and  also  tbe  application  of  tbe  Inter- 
vener Campbell;  and  that,  if  these  conflict- 
ing apiilicatlcHas  could  not  be  adjusted  by  the 
parties,  the  lease  would  be  offered  at  public 
anction  to  tbe  hitfust  Udder;  and  that.  If 
any  iwlor  rigSit  existed,  R  must  be  estaUish- 
ed  prerions  to  so^  auction ;  and  that,  od 
such  claim  being  established,  the  Commis- 
8l<Hier  would  diminate  such  land  from  con- 
flict, and  lease  to  tbe  applicant  esttiiUBbliig 
sncli  right,  as  provided  by  tbe  rales  and 
regnlationa  of  said  State  Board.  For  tbe 
purpose  of  "holding  sudi  anctiou  and  recdv- 
ing  such  adjustment,"  req>ond(mt  was  noti- 
fied to  appear  In  person,  or  by  agent,  on  the 
SOtb  of  December.  1918.  before  the  said  Com- 
mlsstomr  at  Ills  t^ce  at  Boise. 

At  that  time  remtondent  aj^peared,  its 
agent,  kdA  demanded  a  riglit  to  bid  at  auc- 
tion on  the  lease  of  said  premises,  nnder  its 
said  application,  and  said  that  it  .was  ready 
and  willing  to  bid  above  10  c«its  per  acre; 
bnt  the  Commissioner  refused  to  put  up  said 
lease  at  auction,  and  ruled  the  same  should 
go  to  the  Interveners,  Stewart  Campbell  and 
Campbell  Bros.,  who  appear  to  represent  one 
and  tbe  same  interest,  at  a  rental  of  10 
cents  per  acre.  Respondent  immediately  took 
the  matter  before  the  Board,  which  was 
then  in  session,  making  the  same  demand 
and  oCTer,  but  the  Board  also  refused  to  lease 
the  land  to  respondent,  or  to  offer  tbe  same 
at  auction,  and  ordered  that  it  be  leased  to 
appellants  for  10  cents  per  acre.  The  defend- 
ant Board's  answer  sets  up  as  a  reason-for 
awarding  tbe  lease  of  these  premises  to  the 
appellant  Campbell  that  be  was  the  ovmer 
of  farm  lands  adjoining  said  section,  and 
that  the  respondent  was  not  sudi  owner,  and 
that  at  the  time  of  the  making  of  this  lease 
said  Campbell  was  in  tbe  military  service  of 
the  United  States,  and  admits  that  no  auc- 
tion for  the  lease  of  said  land  was  ever  held, 
and  no  sealed  bids  received,  and  no  opporiu- 
nity  for  making  the  same  given,  except  in 
so  UiT  as  the  original  awUcatlfm  to  lease 
constituted  a  bid. 
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The  Commissloiier  testified  that  he  was ' 
present  at  said  meeting  of  the  Board  when 
these  lands  were  leased  to  the  appellant,  and 
stated  to  the  Board  that  two  applications 
bad  been  filed  during  the  month  of  Novonber 
for  the  same  land ;  that  he  had  a^t  out  no- 
tices to  the  conflicting  applicants  to  appear 
before  him  on  that  date,  and  that  they  did 
appear  before  him,  but  bdd  been  anable  to 
adjust  their  said  conflict;  and  that  he  rec- 
ommended that  the  lease  be  granted  to  Camp- 
bell Bros.  It  appears  from  the  minutes  of 
the  meeting  of  the  Board  that,  upon  the  Oom* 
missloner  making  this  report,  upon  motion 
of  the  Governor,  which  was  carried  unan- 
imously, the  action  of  the  Commission- 
er was  ratified,  it  being  recited  in  the  min- 
utes as  one  of  the  reasons  therefor  that  said 
Stewart  Campb^l  was  In  the  military  serv- 
ice of  the  United  States.  Tbe  Board  ordered 
the  execution  of  a  lease  to  Campbell  Bros,  at 
10  cents  per  acre,  wbldt)  was  prepared,  but 
has  not  been  delivered.  During  all  of  these 
proceedings  b^ore  the  Board,  respondent 
.was  present  by  Its  agmt,  demanding  that 
said  lease  be  offered  at  auction  to  the  high- 1 
est  bidder,  and  c^ered  to  bid  more  than  10 
omts  per  acre  tat  said  lands. 

The  material  facta  are  not  controTerted; 
this  appeal  presents  the  question  as  to  wheth- 
er or  not,  under  these  facts,  said  State  Board 
may '  be  required  by  mandate  to  otter  the 
lease  of  said  lands  at  public  auction. 

C.  -J5. 1  2907.  provides  that  no  lease  of  state 
lands  shall  be  for  a  longer  term  than  five 
years,  and  that,  at  the  expiration  of  a  lease 
by  limitation,  the  holder  may  renew  the  same 
at  any  time  within  80  daya  next  preceding 
the  expiration  of  such  lease;  In  case  two  or 
more  persons  apply  to  lease  the  same  land, 
the  Comnd8sl<mer  shall  notify  all  the  appli- 
cants, requesting  tb«n  to  focward  sealed  tAis 
for  the  same,  accompanied  b:^  a  c^fied 
dude  for  the  full  amount,  which  bids  most 
be  in  the  Commlsstoner's  ofBce  by  January 
81st  following  the  expiration;  and  that  the 
lease  shall  be  gtren  to  the  par^  making  the 
taighMt  bid.  In  case  of  a  renewal,  the  GiHn- 
missloner  must  notify  the  orlf^al  lessee, 
advising  him  of  the  amount  of  the  bluest 
bid,  and  such  former  lessee  and  the  party 
making  the  highest  bid  shall  then  have  the 
ri^  to  make  a  new  bid,  and  the  party  mak- 
ing the  highest  bid  ahall  be  awarded  tCe 
lease. 

O.  8.  I  2010,  provides  that,  where  two  or 
more  persons  apply  to  Imse  the  same  land, 
the  0<Hnml8sloner  shall  at  a  stated  time  auc- 
tion off  a  lease  of  said  land  to  the  applicant 
who  will  pay  the  highest  annual  rental  there- 
for: 

Article  9,  i  7,  of  the  Constltutlw  provides 
that  the  Governor,  Superlntradait  of  Public 
Instruction,  Secretary  of  State,  Attom^^ 
General,  and  State  Auditor  shall  constitute 
the  State  Board  (tf  Land  CcnnmlaslonerB,  and 


shall  have  the  direction,  control,  and  dl^wsi- 
tlon  of  the  public  lands  of  the  state,  under 
such  regulations  as  may  be  prescribed  by  law. 

Article  9,  I  8,  makes  it  the  duty  of  the 
State  Board  of  Land  C<HnmlssIoners  to  pro- 
vide for  the  location,  sale,  or  rental  of  all 
lands  heretofore,  or  whl<di  may  hereafter  be 
granted  to  the  state  by  the  general  govern- 
ment, under  such  regulations  as  may  be 
presOTlbed  by  law.  and  in  such  a  manner  as 
will  secure  the  maximum  possible  amount 
therefor,  and  that  the  general  grants  of  land 
made  by  Congress  to  the  state  shall  be  Jn- 
dldously  located  and  carefully  preserved 
and  held  In  trust,  subject  to  dlspoaal  at  pub- 
lic auction. 

[2]  This  court  has  frequently  held  that 
the  State  Board  of  Land  Commissioners  is 
vested,  under  the  provisions  of  article  9, 
SS  7  and  8,  of  the  Constitution,  with  the  di- 
rection, control,  and  disposition  oi  the  pub- 
lic lands  of  the  state,  under  such  relations 
as  may  be  prescribed  by  law.  Su<di  direction, 
control,  and  disposition  must  be  In  accord- 
ance with  the  Constitution  and  statutes  ot 
the  state,  and  not  otherwise.  Balderstcu  v. 
Brady,  17  Idaho.  667.  107  Pat  493. 

[i]  In  this  case  the  court  further  says: 

"It  ii  obvious  that,  if  the  contemplated  actimi 
of  the  Board  of  Land  X^mmisrioners  invdm 
the  exerdse  of  a  judgment  or  discretion  vested 
in  them  by  lav,  then  this  court  cannot,  and 
will  not,  attempt  to  control  that  discretioB  or 
in  any  manner  interfere  with  or  direct  the 
action  of  the  Board.  If,  on  the  other  Iiand,  tiM 
action  proposed  is  without  authority  of  law 
or  has  no  legal  sanction  or  authority  *  •  • 
then  and  in  such  cases  this  court  may  interropt 
them,  and  declare  the  law  on  the  snbject,  and 
point  out  to  them  the  legal  scope  within  wlueli 
their  Judgment  and  disa«tion  must  be  cxci^ 
cised.** 

In  Pike  V.  State  Board  of  Land  Commis- 
sioners, 19  Idaho,  268, 113  Pac.  447,  Ann.  Cas. 
1912B,  1344,  this  court  held  that  .while  the 
State  Board  of  land  Commissioners  are 
trustees  or  business  managers  for  the  state 
in  handling  its  public  lands  and  In  matters 
of  policy,  expediency,  and  the  business  in- 
terests of  the  state,  they  are  the  sole  and  ex- 
clusive Judges,  so  long  as  they  do  not  ran 
counter  to  the  provisions  of  the  ConstitutiOQ 
and  statutes. 

In  Tobey  v.  Bridgewood,  22  Idaho^  066, 
127  Pac.  178,  It  was  said  that— 

"Under  the  Gonatitulion  and  the  statute  of 
this  state  *  *  *  the  State  Board  of 
Comminioners  have  the  direction,  control  and 
diBposition  of  the  public  lands  of  the  state 
under  sudi  regulations  as  may  be  prescrilied  by 
Uw." 

[1]  Appellants  counsel  earnestly  caaUaA 
that  the  complaint  does  not  show  that  the 
respondent  has  complied  with  the  statutory 
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FELTHAM  V.  BLUNCK  M  al.  (Ne.  3319.) 
(Supreme  Court  of  Idabo.  May  26,  1921.) 

1.  Jidflment  «=»767— Dead  t*  oorreet  mistafca 
•ffeetlve  at  of  date  of  aHolaaJ  deed  as  against 
iatervening  Jodgment  oredltora. 

A  deed  to  correct  a  mistake  in  a  former 
deed,  siren  for  a  valuable  consideratioB  takes 
effect  as  of  the  date  of  the  original  deed  as 
against  interrmlnK  Judgment  creditors  of  the 
grantor. 

2.  'JDdgment  ^787— Deed  to  eerreot  mistake 
takes  effect  as  of  date  of  orlgiaal  deed, 
thoDgh  grantor  Insolvent. 

Tbia,  is  true,  even  thongh  the  grantor  is 
insolrent  at  the  time  of  the  correction  deed. 
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requirements  for  the  renewal  of  leasee ;  tliat 
it  is  fundamental  that  a  writ  of  mandate  can 
be  invoked  only  when  a  great  .wrong  or  in- 
jury will  result  by  refusal  of  the  officers  to 
act;  that  no  showing  is  made  by  respondent's 
complaint  that  it  will  be  deprived  of  any- 
thing of  values  or  that  any  injury  will  be 
done  lt,^or  any  vested  right  which  It  has 
will  be  Injured  or  destroyed.  We  have  en- 
deavored to  examine  with  care  the  numerous 
authorities  cited,  and  they  support  the  gen- 
eral prlndiries  of  law  announced;  but  we  do 
not  think  they  are  applicable  to  the  condl- 
tlons  of  this  case,  for  the  reason  that  the 
writ  prayed  for  In  this  case  asks  that  the 
Board  be  required  to  perform  a  public  duty, 
whldi  is  dearly  en]<tfned  vpan  It  by  law, 
the  performance  of  whidk  Is  tai  the  Interest 
of  poUlc  good,  to  the  end  that  the  state  shall 
reorire  the  greatest  possible  amount  of  rev- 
enoe  for  the  lease  of  Its  school  lands,  a  bene- 
fit wtalcli  inures  to  all  alike.  Although  the 
respondent  may  have  asked  for  tills  ,wrlt 
because  It  bellored  that  It  would  be  espedally 
benefited  thereby,  entlr^y  aside  from  this 
contfderatlon,  the  pnblte  -welfMe  to  sub- 
served  Is  a  snffldent  reason  tor  granting  this 
writ  to  compel  obedience  to  a  plain  prorlslfm 
of  the  law,  wblidk  requires  these  lands  to  be 
leased  at  public  auction  to  the  highest  bidder 
therefor. 

[4]  The  doulnant  porpose  of  these  pro- 
visions of  the  Constitution  and  of  the  stat- 
utes enacted  thereunder  is  that  the  state 
shall  recelTe  the  greatest  pos&lbid  amonnt 
for  the  lease  of  school  lands  for  the  benefit 
of  school  funds,  and  for  this  reason  oompetl- 
tlve  bidding  Is  maAe  mandatory.  0.  S.  i 
72S4,  provides  that  a  wilt  at  mandate  may 
Issue  to  any  inferior  tribunal,  corporation, 
board,  or  person  to  compel  the  performance 
of  an  act  which  the  la.w  enjoins  as  a  duty 
resulting  from  an  office,  trust,  or  station. 
The  provisions  of  the  Constitution  and  stat- 
utes above  referred  to  made  it  the  duty  of 
the  State  Board  of  Land  Coramlssioners,  un- 
der the  facts  and  circumstances  of  this  case, 
to  offer  the  lease  of  said  lands  at  auction  to 
the  highest  bidder,  and  the  Board,  In  refus- 
ing to  do  so,  failed  In  the  performance  of  an 
act  which  the  law  enjoins  as  a  duty  resulting 
from  its  official  position.  In  refusing  to  do 
so,  its  action  ran  counter  to  the  provisions 
of  the  Constitution  and  statutes. 

The  Judgment  of  the,  district  court  award- 
ing the  respondent  a  writ  of  mandate  to  com- 
pel the  State  Board  of  Land  Commissioners 
to  offer  the  lease  of  said  lands  to  the  highest 
biddea  Is  affirmed,  with  costs  to  the  resiiond- 
ent 

BIOS,  O.  J,,  and  HcOABTHT,  and  DUNN, 
JJ.,  concnr. 

BUDGE,  J.,  did  not  sit  at  the  heating, 
and  took  no  part  in  ttte  decision. 


3.  Hosband  aid  wife  «ss>i29(4)— Wife,  who  la 
kusband's  grantee^  held  not  estopped  to  oor- 
reet mistake  la  deed  as  against  intervening 

creditors. 

Where  a  husband  conveys  real  property  to 
bis  wife  for  a  valnable  coosideration,  and  a 
mistake  la  made  in  the  description,  she  is  not 
estopped,  in  favor  of  Judgment  creditors  of  her  ^ 
husband,  if  she  acts  promptly  to  correct  the 
mistake  upm  Icamlnc  of  tt. 


McCAETHT,  J.  Respondent  brought  this 
action  to  quiet  his  title  to  40  acres  described 
as  the  S.  H  of  the  S.  W.  %  of  the  N.  W. 
and  the  of  the  S.  E.  ^,  of  the  N.  W. 
of  section  17,  T.  3  S.,  B.  1  W.,  B.  M.,  relying 
on  a  sherlfTs  deed  issued  by  virtue  of  a  sale 
tmder  execution,  after  Judgment  recovered, 
May  16, 1914.  against  appellant's  former  hus- 
band, Louis  A.  Blunck,  in  the  sum  of  $468.60, 
for  woi^  which  respondent  had  dene  for 
Blunck  upon  the  N.  W.  of  the  N.  B.  %  of 
said  section  17.  He  alleges  in  his  complaint 
that  the  deed  to  the  land  In  suit,  made  March 
8. 1913,  by  Blunck  to  appellant,  tben  his  wife, 
was  made  to  hinder,  delay,  and  defraud  cred- 
itors, and  prays  that  it  be  set  a^de. 

Defendant  Louis  A,  Blunck  filed  a  dis- 
claimer of  any  interest  In  said  land,  and 
did  not  Join  In  the  appeal  to  this  court. 

Appellant,  Florence  M,  Blunck,  answering, 
alleges  title  In  herself  to  the  40  In 
question  under  a  deed  of  March  3,  1913, 
which  deed  she  claims  to  be  merely  a  correc- 
tion deed  of  a  deed  made  to  her  March  25, 
1912,  in  which  the  Intent  was  to  convey  It  to 
her,  but  which,  throu^  a  mistake  In  the 
defcrlptlon,  described  other  land,  not  owned 
by  the  grantor.   There  Is  no  evidence  that 


Appeal  from  District  Court,  Ada  Ooun^; 
Carl  A.  Davis,  Judge. 

Action  by  Frank  Feltham  against  Louis  A. 
Blunck  and  another  to  quiet  tltlei  Fnxn  a 
decree  for  defendants  subject  to  a  llei,  they 
appeal.  Reversed  and  remanded. 

Richards  A  Haga,  of  Bola^  for  appellants. 
EUtott  ft  Healy,  of  Boise,  fw  respondent 
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the  mistake  was  other  than  an  honest  one, 
or  that  there  was  any  collusion  between 
Bluock  and  appellant  The  consideration  for 
the  deed  of  March  25,  1912,  was  her  act  of 
deeding,  on  the  same  date,  the  N.  W.  ^  of 
the  N.  E.  %  of  said  section  17.  to  Jas.  L. 
Northrop  and  Charles  W.  Northrop,  in  the 
dissolution  settlemrat  of  a  partnership  be- 
tween BlundE  and  the  Northrops.  She  had 
acquired  this  laat-mentl<»ied  40  acres  as  a 
prennptlal  s^ft  from  Blundt,  by  deed  of  No- 
vember 1.  1910. 

At  the  beginning  of  1911  Blnnck  and 
Charles  Northrop  formed  a  partnership  for 
the  development  of  200  acres  of  sagebrush 
land— the  N.  W.  %  and  the  N.  W.  M  of  the 
N.  E.  %  of  said  section  17 — into  orchard. 
This  land  tauaaded  the  40  and  the  40  In 
ault  By  the  terms  of  an  agreement  dlsB<Av- 
Ing  said  partnersUp  OD  Mardi  26,  1912,  the 
Northrops  were  to  get  100  acres,  budndlng 
the  gift  40,  and  Blun^  100  acres  incladiog 
Oie  40  In  Bolt  .^qpdlant  conTeyed  the  flft 
40  to  the  Nortbn^  To  Induce  her  to  do 
Uiis,  Blundc  agreed  to  oonv^  to  her  the  40 
In  suit,  and  with  this  IntentloD  executed  the 
conveyance  of  Mardi  %  1012,  In  whldi  the 
mistake  In  description  oocnrred.  The  gift 
40  was  at  that  time  In  si^bmsh,  ^cept 
for  a  few  acres  that  bad  been  cleared.  Un- 
der the  terms  of  the  dissolution  agreement 
Blunck  was  to  dear,  level,  and  put  this  40 
Into  orchard.  On  April  12,  1912,  respondent 
entered  Into  a  written  agreement  with 
Blunck  to  do  this  work,  perlormed  it.  was 
not  paid,  broaght  suit,  recovered  Jndpnent, 
levied  on  .the  40  in  suit,  and  so  obtained  the 
sberlfTs  deed  under  which  he  claims. 

The  trial  court  found  that  at  the  time  ap- 
pellant conveyed  her  gift  40  to  the  Northrops, 
and  Blunck  made  the  conveyance  at  March 
25,  1912,  the  value  of  the  gift  40  was  about 
$2,000,  and  the  value  of  the  40  In  suit  was 
about  $8,000;  also  that  the  conveyance  of  the 
land  In  suit,  March  8,  1913,  left  Blundc  In- 
solvent. 

Appellant  testified  that  she  had  the  mis- 
take in  the  deed  corrected  within  a  week  after 
she  discovered  it,  that  she  did  not  know  re- 
spondent performed  the  work  for  Blunck  upon 
which  the  Judgment  claim  was  based,  nor 
that  Blunck  had  agreed  to  put  the  gift  40  In 
ordiard  as  part  consideration  of  the  dissolu- 
tion agreement  In  1911  Blunck  and  North- 
rop took  care  of  the  original  gift  40  the  same 
as  all  the  rest  of  the  land,  treating  It  as  one 
body.  The  land  In  suit  was  put  In  ordtiard 
In  1911  by  Blunck  and  Northrop  operating  as 
tlie  Blunck  Northrop  Orchard  Company.  Ap- 
p^ant  admitted  she  knew  that  respondent 
was  working  on  the  land  at  that  time.  The 
dalm  for  that  particular  labor  was  placed 
In  Judgment  by  respondent,  and  paid  by 
Northrop.  Appellant  was  on  the  land  only 
once  In  1912.  She  did  not  superlnt^d  the 
orchard,  or  any  port  of  1^  In  1912,  but 


Blimck  looked  after  all  of  tt  She  bad  no 
knowledge  of  what  Blundi  told  others  about 
the  forty  acres  In  suit  Blun<^  did  not  talt 
business  with  her.  BesiXHident  testified  that 
In  1911  be  plowed,  leveled,  and  put  In  or- 
diard  160  acres  of  the  itartnerah^  tract  for 
the  Blundk  Northrop  Ordbard  Company.  Id 
1812  Blunck  told  respondent  that  btf  owned 
the  land  In  suit  and  asked  him  fiH-  an  esti- 
mate on  certain  buildings  to  be  erected  on  it 
saying  that  he  was  going  to  make  It  his  home. 
Bespond^t  did  not  know  about  the  arrange- 
ments between  Blunck  and  appellaot;  and 
believed  he  could  hold  the  land  whldi  Blun& 
claimed  to  own.  He  would  not  have  dooe  the 
work  on  the  gift  40  otherwise  because  he 
regarded  Blunck  as  poor  pay,  fw  the  reason 
that  he  could  not  get  his  money  from  him  for 
the  work  done  for  the  company.  Respond- 
ent knew  what  land  Blunck  got  on  the  dis- 
solution agreement  with  Northrop.  He  did 
not  testify  that  he  examined  the  record,  or 
ks^etw  or  relied  upon  what  the  record  dwwed 
as  to  the  title  of  the  land  In  suit 

The  trial  court  found  that  appelant  was 
negligent  In  falling  to  discover  the  mistake 
in  the  deed  of  March,  1912,  and  In  permitting 
the  record  title  to  remain  In  the  name  of 
Blunck  until  March,  1913 ;  also  that  the  deed 
of  March  S,  1913,  from  Blun<^  to  appellant, 
was  for  a  grossly  inadequate  conslderatl<m, 
and  that  he  was  Insolvnit  at  the  time,  and 
concluded  that  the  deed  was  in  fraud  of  re- 
spondent so  far  as  the  value  of  the  40  In  suit 
exceeded  the  value  of  the  gift  40.  The  de- 
cree was  that  title  be  quieted  In  ^ptilant 
subject  to  a  lien  in  favor  of  resptmdent  in 
the  amount  of  his  Judgment 

In  her  answer,  after  denying  the  material 
auctions  of  the  complaint,  ,ander  the  des- 
ignation of  affirmative  defense,  appelant  set 
up  her  deed,  and  prayed  for  Judgment,  quiet- 
ing title  In  her  and  removing  the  cloud 
caused  by  respcudent'a  Judgmoit  and  deed. 
Treating  this  so-called  affirmative  defeise  as 
a  cross-complaint  respondent  answered  it 
Before  this  answer  was  filed  respondentia 
counsel  had  filed  a  note  of  issue,  asking  that 
the  case  be  set  for  trial,  and  by  stipulation 
the  parties  took  the  deposition  of  Geoi^  H. 
Van  De  Ste^,  Esq.,  a  material  witness  tor 
ai^llant  Counsel  for  appellant  moved  to 
strike  the  answer  to  the  so-called  cross-com- 
plalnt  because:  First,  it  was  not  a  cross- 
complaint;  and,  secondly,  new  Issues  were 
raised  by  said  answer,  as  to  which  Mr.  Tan 
De  Steeg*s  testimony  would  be  material,  and 
It  was  Impossible  to  secure  another  deposi- 
tion or  his  oral  testimony,  for  the  reastm  ttiat 
he  was  then  In  active  military  service.  a%e 
trial  court  denied  the  motion  to  strike  and 
this  Is  assigned  as  error.  We  do  not  think 
this  point  Is  well  taken,  because:  First,  tbe 
part  of  appellant's  pleading  whldi  she  derig- 
nated  a>  affirmative  defense  was  In  realtty  a 
crosB-complalnt  and  frahJect  to  answtf ;  and. 
seccmdiy,  a  reading  of  Ur.  Tan  De  8teer> 
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depositloD  cooTlnces  vm  Uut  It  covers  his  en- 
tire knowledge  of  ttw  tnnnctloa,  and  noth- 
ing would  have  been  gained  by  taking  a  fur- 
ther deposition. 

Appellant's  other  assignments  of  error  may 
he  divided  Into  the  following  heads:  First, 
that  the  court  erred  in  finding  that  the  con- 
veyance of  March,  1913,  was  fraaduleint  as  to 
respondent ;  and,  second,  that  the  court  erred 
In  finding  that  appellant  was  n^lgent,  and 
in  concluding  that  ihe  ahould  therefore  be 
eetopped. 

The  first  question  is:  Was  the  conveyance 
of  Mardi,  1018,  In  fraud  of  respondent's 
rights  tinder  a  8.  I  018%  which  reads  as 
follows: 

**Blver7  transfer  of  propertr,  or  charge 
thereon  made,  every  oUigation  incnrred,  and 
every  Jndicial  proceeding  taken,  with  intent  to 
delay  or  defraud  .any  creditor  or  other  person 
of  his  demands.  Is  void  against  all  creditors  of 
the  debtor  and  their  soccessors  in  interest, 
and  against  anj  person  upon  whom  the  estate 
of  the  debtor  devolves  in  trust  for  the  benefit 
of  others  than  tiie  debtor.** 

It  Is  oontsnded  that  It  was,  because: 
Hist,  Blondt  was  faisolTeiit  whoi  be  made 
it;  and,  second,  the  Talne  of  the  property 
couT^ad  was  grossly  hi  excess  ot  the  value 
of  the  cwstderation  flowhig  frwn  th»  appe- 
lant. Under  C.  S.  |  (M3S,  the  question  of 
fraudulent  Intent  is  one  of  fiict,  and  a  trans- 
fer cannot  be  adjudged  fraudulent  solely  on 
the  ground  that  it  was  not  made  tor  a  valu- 
aUe  consideration.  Rodgera  v.  Boise  Ass'n 
ot  Credit  Uen.  88  Idaho,  ^  198  Faa  218; 
Bloody  T.  B^gs,  88  Idaho,  — ,  196  Pae.  806. 
Bat  vrtien  a  debtor,  being  insolvent,  conveya 
an  hJs  i^operty  without  c«iBld<natlon  the 
inevitable  result  is  to  hinder  and  dday  his 
credltwa.  Aa  In  all  other  cases,  he  Is  hdd  to 
intmd  the  natural  consequaices  of  his  acts; 
thus  the  logical  Inference  Is  that  he  Intaided 
to  delay  and  Under  his  creditors,  and,  in  Uke 
absence  of  drcumstances .  which  rebut  that 
inference,  the  conv^ance  will  be  hdd  in 
fraud  of  them.  Moody  t.  Beggs,  supra.  So, 
If  the  debtor,  being  Insolvent  conv^  all  his 
^perty  to  cme  creditor,  its  value  being 
grossly  In  excess  of  the  amount  of  the  In- 
debtedness, the  ctmveyance  will  be  treated  as 
Toluntary  as  to  the  excess,  and  the  h^cal 
inference  being  that  he  Intoided  to  delay  uid 
hinder  his  other  creditors,  to  the  extent  of 
audi  excess,  It  will  be  so  held.  Accordingly 
the  proiwrty  will  be  Impressed  with  a  lien  In 
favor  of  the  other  creditors  to  that  extent 
Wright  V.  Craig,  40  Or.  191,  66  Paa  807; 
Clements  v.  Nicholson,  6  Wall.  290,  18  L.  Ed. 
786;  Herschfeldt  v.  George,  6  Mich.  466; 
Boyd  V.  Dunlap,  1  Johns.  Ch.  .(N.  Y.)  478; 
Lyon  v.  Haddock,  60  Iowa,  682.  IS  N.  W.  787 ; 
Bates  V.  McOonnell  (O.  O.)  31  Fed.  688.  The 
trial  court's  finding  that  BInnck  was  Insol- 
vent at  the  time  of  the  conveyance  In  March, 
1013,  is  borne  out  by  die  evidence.  At  ^at 
ttme^  while  impoaAaxt  had  nqt  obtained  his 


Judgment,  the  contract  out  of  which  the 
claim  arose  was  in  existence,  the  claim  had 
thus  been  initiated,  and  this  would  be  suffi- 
cient to  give  respondent  the  proper  standing 
to  attack  the  conveyance  as  In  fraud  of  his 
ri^ts.  Potts  V.  Uehrmann  (Cal.  App.)  105 
Pac.  041.  If  the  property  had  belonged  to 
Blunck  at  the  time  of  the  conveyance  in 
Mardi,  1913,  It  would  have  been  invalid  as 
In  fraud  of  respondent's  rights. 

[1,2]  However,  Blundi  had  agreed  for  a 
valuable  consideration  to  convey  this  very 
property  to  appellant  in  March,  1912,  and 
had  given  her  a  deed  with  that  Intent  A 
mistake  was  made  In  the  deecriptlon  of  the 
property.  From  the  time  of  the  transaction 
of  March,  1012,  appellant  was  the  equitable 
owner  of  the  property,  and  Blunck  hdd  the 
naked  legal  title  In  trust  for  her.  Appellant 
had  the  right  to  have  the  mistake  corrected 
by  a  court  of  equity,  and  what  a  court  of 
equity  would  do  the  parties  had  a  right  to  do 
themselves,  and  with  the  same  effect  Hut- 
chhison  V.  a  *  N.  W.  Ry.  Co.,  41  Wla  641. 
at  page  661.  The  respondent  had  no  right 
to  object  to  the  conveyance  of  the  property 
In  March,  1912.  on  the  ground  of  Inadequacy 
of  consideration  or  any  other  ground,  be- 
cause: I^rst,  it  Is  not  diown  that  Blunck 
was  Insolvoit  at  that  time;  and,  aecond, 
the  respondent's  claim  had  not  been  Initiated 
at  that  time.  Sudi  conveyanoe  was  not  in 
Tiolathm  of  bis  rights.  It  the  mistake  in 
the  original  deed  had  been  corrected  by  a 
decree  of  a  court  of  equity  the  correction 
would  have  taken  effect  as  of  the  date  of  the 
original  deed,  and  have  defeated  any  claims 
of  Judgment  creditors  of  Blunck  against  the 
property  which  arose  after  Its  delivery. 
Rhodes  v.  Outcalt,  48  Mo.  367;  Wall  v.  Ar- 
rlngton,  18  Ga.  88;  Wyche  v.  Greene,  11  Ga. 
169;  Burke  v.  Anderson.  40  Oa.  635;  Stone 
T.  Hale,  17  Ala.  657,  62  Am.  Dec.  185 ;  Chap- 
man V.  Fields,  70  Ala.  403 ;  White  v.  Wilson, 
6  Blackf.  and.)  448,  39  Am.  Dec.  437 ;  Burgh 
T.  Francis,  19  Rev.  Rep.  Eng.  276;  Hutchiu- 
ecm  V.  a  &  N.  W.  Ry.  Co.,  supra;  Finch  v. 
Winchelsea,  24  Eng.  Rep.  Full  Repr.  387;  1 
Story,  Eq.  Jur.  (13th  Ed.)  166.  The  reason 
for  this  holding  Is  that  the  Judgment  credi- 
ts stands  In  the  shoes  of  the  debtor,  and 
his  rights  cannot  attadh  to  anything  which 
the  debtor  did  not  own.  A  trust  arises  In 
favor  of  the  grantee  similar  to  the  trust 
whldk  arises  where  one  party  pays  the  con- 
sideration and  the  other  party  wrongfully 
takes  title  In  his  own  name.  There  Is 
no  reason  In  principle  why  the  same  rule 
should  not  be  applied  wh^  the  grantw  cor- 
rects the  mistake  in  the  description  by  a 
voluntary  deed  without  the  Intervention  of 
equity.  If  the  ^dence  clearly  shows,  as 
here,  that  there  was  an  himest  mistake,  and 
that  the  purpose  of  the  subsequent  deed  Is 
to  correct  it  Hutdilnson  v.  C  &  N.  W.  By. 
Co.,  supra.  It  has  been  held  that  where  the 
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first  deed  t0  Told  because  not  executed  In  ac- 
cordance with  law  a  later  deed  will  not  pass 
title  as  of  the  date  of  the  original  one!  Barr 
V.  Schroeder,  82  Cal.  609;  Walters  v.  Mit- 
chell, 6  Cal.  App.  410,  92  Pac  315;  Scap* 
ten  V.  Blanchard,  187  Mass.  73,  72  N.  B.  346. 
These  cases  are  dlsUngulsbable  from  one  like 
the  present,  where  the  original  deed  was  ex- 
ecuted in  accordance  with  all  the  require- 
ments of  law  and  the  mistake  was  merely 
one  in  the  description.  In  Johnston  t.  Jones, 
1  Black.  209.  at  page  224.  17  li.  Ed.  UT  at 
page  121,  It  Ig  said: 

"It  there  were  any  mistake  in  the  original 
deeds,  of  which  Johnston  bad  a  right  to  avail 
himself,  the  remedy  should  have  been  sought 
by  a  proceeding  in  chancery  had  for  that  pur- 
pose, with  all  the  proper  parties  before  the 
court.  The  agreement  of  the  parties  them- 
selves  that  there  was  sncb  error;  and  a  deed 
made  in  porsnanee  of  that  agreement,  cannot 
affect  the  rights  of  tiiird  penons." 

In  that  particular  case  the  third  person 
bai^joied  to  be  a  purchaser.  If  the  court 
meant  that  In  all  cases  a  dlstlncUon  ahould  be 
drawn  betweai  the  effect  of  a  decree  correct- 
ing tlie  enot  and  a  vtdnntary  conveyance  eor- 
rectUig  It  we  tblnk  that,  for  reasons  given 
above,  such  distinction  Is  not  well  tak»i.  We 
condude  that  the  deed  of  correction  of 
Mardti.  1913,  took  effect  as  of  the  date  of 
the  original  deed  In  March,  1912.  The  con- 
veyance cannot  be  set  adde  nor  Impeached 
as  a  conveyance  In  ^nd  ot  respondent's 
ris^ts  unless  the  ^;ipellant  la  eBtoM>ed  by 
her  conduct  to  assert  her  title  against  him. 
This  brings  us  to  the  second  main  question. 

[3]  The  second  cont^tlon  Is  that  appellant 
is  estopped  to  assert  her  title  to  the  land 
free  of  a  li«a  In  respondent's  favor,  because: 
First,  she  was  negligent  In  not  discovering 
the  mistake  In  the  description;  and.  seccMid- 
ly,  because  after  the  deed  of  March,  1912, 
she  permitted  Blonck  to  manage  and  contnd 
the  propOTly  as  his  own.  The  decree  of  the 
trial  court  upholds  Oils  contrition.  Appel- 
lant asserts  that  an  estoppel  could  not  arise 
against  her  because  she  could  not  have  made 
a  valid  contract  to  subject  her  separate  prop- 
erty to  the  payment  of  her  husband's  d^t. 
and  the  law  will  not  permit  an  estoppel  to 
bring  about  that  result.  In  sui^rt  of  this 
contention  her  counsel  cite  School  Dlst  v. 
Twin  FaUa  Co.,  30  Idaho^  400, 164  Pac.  1174, 
holding  that  an  estoppel  can  never  be  in- 
voked in  aid  of  a  contract  which  Is  expressly 
pndilbited  by  statntory  provision.  This  case 
^mply  holds  that  an  estoppel  cannot  be  In- 
voked to  prevent  the  denial  of  power  ot  a 
municipal  corporation  to  oiter  Into  such  a 
contract  The  rule  would  apply  only  to  a 
case  wha«  a  party  sought  to  enforce  tbe 
contract  of  a  married  woman  enta«d  Into  by 
him  knowing  that  she  was  a  married  woman, 
and  thus  under  a  disability.  That  a  married 
woman  may  be  estopped  to  set  up  her  rights 
in  her  si^azate  pmjferty  where  ahe  has  know- 


ingly permitted  the  record  and  aiM>arait  own- 
ership of  the  same  to  exist  In  her  husband 
has  been  held  by  this  court  Orlce  v.  Wood- 
worth.  10  Idaho.  459,  80  Pac.  012,  69  U  B.  A. 
584,  109  Am.  St  Rep.  214;  Boise  Butcher 
Co.  V.  Anlzdale,  20  Idaho,  483, 144  Pac.  337; 
Chaney  v.  Gauld  Co.,  28  Idaho.  76,  152  I^c. 
468.  It  is  held  by  the  great  weight  of  au- 
thority that  where  a  married  woman's  sep- 
arate property  stands  of  record  In  the  nanie 
of  her  husband  she  is  estopped  in  favor  of  a 
creditor  ot  the  latter,  who  ^tends  creflit  to 
bim  on  tbe  strength  of  the  record  title,  only 
in  case  she  knew  that  the  title  stood  In  his 
name.  Huot  v.  Reeder  Co.,  140  Midi.  182, 
103  N.  W.  569:  Trenton  Banking  Co.  v.  Dun- 
can, 86  X.  Y.  221;  Woolsey  v.  Henn.  86  App. 
Div.  331,  83  N.  T.  Supp.  394;  BeU  v.  Stewart 
98  Ga.  669.  27  S.  E>.  153 ;  Southern  Bank  v. 
Nichols,  236  Mo.  401,  138  S.  W.  881;  BUke 
V.  Meadows,  225  Mo.  1.  123  S.  W.  868,  30  L.  B. 
A.  (N..  8.)  1;  Steagall  v.  Steagall,  90  Va.  73, 
17  S.  B.  766 ;  Mayer  v.  Kane,  69  N.  J.  Eq. 
733,  61  Atl.  374.  Such  la  the  holding  of  this 
court  in  McKeehan  v.  YollmeM^Iearwater 
Co.,  30  Idaho,  605,  166  Pac.  256.  Ann.  Cas. 
1918E.  1197.  In  cases  where  it  is  held  that 
she  Is  estoppeA  it  am)ears  that  she  did  know 
that  the  title  stood  In  her  husband's  name. 
Goldberg  v.  Parker,  87  Conn.  99,  87  AtL  5M, 
46  I*  K.  A.  (N.  S.)  1097,  Aim.  Cas.  1914C. 
1059;  Mertens  v.  Schlemme,  68  N.  J.  Eq.  544. 
69  Atl.  808;  Boise  Butcher  Co.  v.  Anixdale. 
supra;  Chaney  v.  Gauld,  supra.  Ttie  same 
principle  applies  to  a  case  like  the  present 
where  the  title  stands  in  the  hwAuuid's  name 
after  an  Intended  conveyance  to  the  wife  for 
a  valuable  consideration,  because  of  a  mis- 
take in  the  descrii)tl<Mi.  It  appearing  In 
this  case  that  the  wife  did  not  knowingly 
permit  the  title  to  her  land  to  remain  in 
her  husband's  name  and  acted  promptly  to 
correct  the  mistake  as  soon  as  she  discov- 
ered It.  there  Is  no  ground  for  raising  an 
estoppel  against  her  in  that  regard.  It  is 
further  contended,  however,  that  ahe  Is.  es- 
topped because  she  permitted  him  to  manage 
her  land.  This  fact  would  not  estop  her, 
unless  the  claim  was  based  upon  a  transac- 
tion from  which  she  or  her  property  received 
some  benefit,  as  in  Boise  Butt^er  Co.  v.  Anix- 
dale, supra.  The  mere  tact  that  the  work 
done  on  the  gift  40  by  respondent  was  In 
fulfillment  of  Blunck's  contract  wttii  (be 
Northrops  l^y  which  Blunck  got  the  land  In 
suit  is  not  sufficient  to  make  the  doctrine  of 
that  case  applicable^  Certainly  appellant 
could  not  be  estot^ied  by  oral  statements 
Blunck  made  to  Feltham,  claiming  to  own 
the  land,  which  site  did  not  aothorln;  And 
ot  whldi  dte  had  no  Imowledgfc 

"To  authorize  tbe  flnding  ot  an  estoppel  in 
pais,  against  the  legal  owner  of  land,  there 
must  be  shown,  we  tiiink,  either  actual  inai, 
or  faolt  or  negligence,  equivalent  to  frand  od 
his  part,  in  concealing  Us  title;  or  that  he  was 
iilent  when  -tb*  drenmstancea  would  impel  an 
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honest  man  to  speak;  or  such  actual  interren- 
tioD  on  bis  part,  as  in  Storrs  v.  Barker,  as  to 
render  it  just,  that  as  between  him  and  the 
party  acting  upon  his  suggestion,  be  should 
bear  the  loss."  Trenton  Banking  Co.  T.  Don- 
■  can,  supra.  86  N.  T.  at  page  280. 

Tbe  sorts  of  conduct  on  tbe  wife's  part 
wbidk  wUl  work  an  estoppel  are  stated  In 
Blalca  T.  Ifeadowfl,  supra,  as  follows: 

"If  she  permit  or  encourage  her  hoaband  to 
hold  himself  forth  aa  the  owner  of  proper^,  if 
she  voluntarily  put  tlie  title  to  her  property  in 
him,  thus  knowingly  clothing  him  with  the  in- 
dicia €i  ownership,  or  by  consdoos  acts  acqui- 
esce in  his  apparent  ownership,  knowing,  or 
having  good  cause  to  know,  that  he  Is  using  the 
property  to  obtain  credit,  or  if  she  conspire 
with  him  to  tliat  end,  or  if  (when  applied  to  for 
infomuttion)  she  lie,  dec^ve,  or  mislead,  it  is 
not  nnreosonable  to  estop  her  to  daim  the  prop- 
er^ Whoi  such  daim  makes  her  husband  in- 
mdtvtnt. 

*Apidylng  tbe  principles  abore  s^  forth  to 
the  facts.shown  by  the  eTidence  in  this  case, 
we  find  DO  conduct  on  the  part  of  appellant 
whldi  estopped  her  to  assert  beir  ownership 
of  the  land  as  against  respondent  The  de- 
cree diould  have  quieted  title  In  ai^ellant 
free  and  clear  of  any  claim  or  lien  in  his 
fliTor.  The  decree  is  reversed,  and  the  case 
remanded,  with  Instructions  to  enter  findings 
and  decree  In  accordance  with  this  opinion. 
Costs  awarded  to  aK>eliant. 

RICS,  O.  J.,  and  BUDOB,  DUNN,  and 
LEB,  JJ,,  amcur. 


(68  UUb.  270) 
STATE  V. 


RICKENBERa    (No.  2644.) 


^Supreme  Conrt  of  Utah.   Jane  2,  1921.) 

1.  Crinlsal  law  «s» 1 024(2)— State  ean  appeal 
ffTDn  dbebaTBe  of  defesdant  on  objeotlon  to 
•vidMce  bsoasis  of  tasuffldsnt  Information. 

Under  Comp.  Laws  191T,  {  0208,  subd.  1, 
authorizing  appeal  by  tbe  state  from  a  judg- 
ment on  demurrer  to  the  information  or  in- 
dictment, an  appeal  by  the  state  from  tbe  judg- 
ment discharging  tbe  jury  and  dismissing  the 
defendant  when  the  introduction  of  evidence 
was  objected  to,  on  the  ground  the  information 
-was  insufflcdent  to  charge  an  offense,  was  tak- 
en in  time. 

2.  I BdletmeRt  and  information  «=9l  10(31)— In- 
formation chamlng  aot  was  "willfully"  done 
iDolndaa  oharpe  it  was  knowingly  done. 

An  information  barging  that  defendant 
willfully  had  in  his  possession  intoxicating  liq- 
uor is  suffideut  to  diarge  a  violation  of  Comp. 
lisws  1017,  {  3343,  maldng  it  unlawful  for  a 
person  knowingly  to  have  in  his  possession 
any  intoxicating  lignon,  since  the  term  "will- 
fully" is  equivalent  to  knowingly  (quoting 
"Words  ft  Phrases,  First  and  Second  Series, 
•^iUfuUy"). 


3.  indlotmeot  and  informatloo  «=»II0(2)— 
Words  of  similar  Import  may  be  used  Instead 
of  words  of  the  statute. 

Though  it  is  ordinarily  more  prudent  on 
the  part  of  the  pleader  to  diarge  a,n  offense  in 
the  exact  words  of  the  statute,  especially 
where  they  are  snffidently  comprehensive  and 
adequately  describe  the  offense,  words  of  sim- 
ilar Import  may  be  used  where  they  dearly 
and  intelligibly  ctmvey  the  same  meaning. 

4.  Criminal  law  <Ob»I  134(8)— On  appeal  by 
•tate  important  practloe  question  ean  be  de- 
cided, tbongh  nnaeeessary  to  determination. 

On  appeal  by  the  state  from  a  judgment 
dismissing  defendant  on  sustaining  objection 
to  the,  information  and  denying  leave  to  amefid 
it,  the  question  of  the  right  to  amend  tbe  in- 
formation is  an  important  one  of  practice,  and 
will  be  determined,  though  the  original  infor- 
mation waa  suffident. 

5.  indictment  and  information  «s3i61  (5)— in- 
formation may  be  amended  after  piea  if  of- 
fense Is  not  ohanged. 

Under  Comp.  Laws  of  1017,  |  8781,  au- 
thorizing amendment  of  an  information  in  form 
or  substance  by  leave  of  court  after  defendant 
bad  pleaded  to  the  merits  or  during  the  trial, 
the  prfMsecution  is  entitled  to  amend  the  in- 
formation by  insertiDg  the  word  -  "knowingly" 
in  the  description  of  the  acts  constituting  the 
defense  to  make  it  conform  to  the  statutory 
definition,  which  at  most  was  only  an  amend- 
ment as  to  form,  since  an  amendment  of  either 
form  or  substance  is  permissible,  so  long  a» 
it  does  not  change  the  nature  of  the  offenae. 

Appeal  from  District  Court,  Salt  Lake 
(bounty;  L.  B.  Wight,  Judge. 

Henry  Ricbenberg  was  charged  with  hav- 
ing onlawful  possession  of  hitozlcating  liq- 
uor. From  a  judgmmt  dlamlscdng  the  case, 
the  State  appeals.  Reversed  and  remanded. 

B.  A.  Rogers,  Dlst  Atty.,  of  Salt  Lake  City, 
for  the  State. 

Hancock  &  Barnes,  of  Salt  Lake  City,  for 
respondent. 

THUBMAN,  J.  The  questions  presented  <m 
this  appeal  relate,  primarily,  to  the  suffi- 
deucy  of  the  Information  upon  which  the 
defendant  was  •brought  to  triaL  The  in- 
formation reads  as  follows; 

"Henry  Rickenberg,  having  been  heretofore 
duly  committed  to  this  court  by  Henry  C. 
Lund,  a  committing  magistrate  of  said  county, 
to  answer  to  this  charge,  is  accused  by  Frank 
S.  Richards,  district  attorney  for  the  Third  ja- 
dicial  astrict  of  the  state  of  Utah,  Salt  Lake 
county,  by  this  information,  of  the  crime  of 
having  possession  of  Intoxicating  liquor,  com- 
mitted as  follows,  to  wit:  That  the  said  Hen- 
ry Rickenberg,  at  the  county  of  Salt  Lake, 
state  of  Utah,  on  the  28th  day  of  September, 
A.  D.  1^,  did  then  and  there  willfully,  un- 
lawfully, and  feloniously  have  in  his  possession 
Intoxicating  liquor,  to  wit^  whisky;  the  said 
Henry  Rickenberg  being  then  and  there  a  per- 
sistent violator  of  titie  54,  section  3343,  Com- 
piled Laws  of  Utah  1017,  he  having  hereto- 
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fore,  to  wit,  on  the  27th  day  of  June,  1919,  in 
the  dty  conrt  of  Salt  Lake  Git7.  before  Henr^ 
C,  JjanS,  dtr  jndpe  and  «z  offido  jastice  of 
the  peace  in  SiUt  Lake  dtj.  Salt  Lako  count;, 
state  of  Utah,  been  eonvteted  of  having  in 
hia  .pOBaeaaitm  intoxicating  liquor.  Contrary 
to  the  provieions  of  the  statute  of  the  Btate 
aforesaid  in  inch  cases  made  and  provided,  and 
againt  the  peace  and  dignity  of  the  state  of 
Utah." 

Compiled  Laws  of  TJtah  1917,  |  8343,  de- 
fines the  offense  which  the  state  intended  to 
charge.  The  la^  sentence  of  the  section 
reads; 

"It  shall  be  unlawfnl  for  any  person  within 
this  state  knowingly  to  have  in  his  or  its  poe- 
aessiOD  any  intoxicating  liquors,  except  as  in 
this  title  provided."    (Italics  ours.) 

The  defendant  was  arraigned  and  pleaded 
not  guilty.  The  case  afterwards  came  on  for 
trlaL  A  Jury  was  impaneled  and  a  witness 
sworn  for  the  state.  In  response  to  a  ques- 
tion by  the  state's  attorn^  the  witness  stated 
his  name,  whereupon  the  attorney  for  the 
defendant  objected  to  the  Introduction  of  any 
evidence  on  the  alleged  grounds  that  the  in- 
formation  does  not  state  facts  snffldent  to 
constitute  a  felony,  or  any  public  offense. 
The  sufficiency  of  the  Information  was  chal- 
lenged by  the  defendant  on  the  specific 
ground  that  the  act  diargod  as  an  offense 
was  not  alleged  to  have  been  done  "know- 
ingly," as  required  by  the  statute  above 
quoted.  The  trial  court  sustained  the  ob- 
jection. The  state's  attorney  then  requested 
leave  to  amend  the  Information  by  inserting 
therein  the  word  "knowingly"  next  before 
the  words  "having  possession  of  intoxicating 
liquors,"  and  also  by  Inserting  the  same  word 
next  before  the  word  "willfully."  The  court 
refused  the  request  for  leave  to  amend,  and 
upon  motion  of  defendant's  attorney  dis- 
missed the  case  and  discharged  the  Jury, 
from  which  Judgment  the  state  aM>eals. 

[t]  Compiled  Laws  Utah  1917,  |  9208,  subd. 
1,  provides  that  the  state  may  appeal  from  a 
Judgment  for  defendant  on  a  demurrer  to  the 
information  or  Indictment  The  record  shows 
that  the  appeal  was  taken  In  time. 

[2]  Appellant  contends  that  the  court  erred 
In  sustaining  respondent's  objection  to  the 
introduction  of  evidence  and  also  in  refus- 
ing appellant's  request  for  leave  to  amend  the 
information.  In  support  of  its  contention  ap- 
pellant Ingista  that  the  Information  states 
facts  sufficient  to  ccmatitute  the  offense  de- 
fined In  the  statute  above  quoted;'  that  the 
word  "wlllfnlly"  is  of  similar  import  as  the 
word  "knowingly,"  and  is  the  same  In  sub- 
stance and  effect  Many  authorities  are  dted 
in  support  of  this  contention.  See  especially 
Stz  parte  Cowden,  74  Tex.  Cr.  R.  449,  168  3. 
W.  689;  State  t.  Uuller.  80  Wash.  368,  141 
Vne.  910;  Fry  t.  Hubner,  35  Or.  184.  67  Pac 
^0,  The  following  ^cerpts  trom  Words  and 
PlunuKii  wUch  are  anpported  by  numeroot 


cases,  illustrate  the  almost  tmlversal  trend  of 
judidal  opinion.  We  quote  taoni  volume  8, 
pp.  7474  and  747B: 

""WilUnlly'  is  equivalent  to  *knowingIy,' - 

"The  terra  VrnfuDy*  Implies  that  the  act  la 
done  knowiDgly." 

"The  word  'wHlfuJly*  implies,  on  the  part  of 
the  wrongdoer,  knowledge,  and  a  purpose  ta 
do  the  wrongful  act** 

" 'Winfally.'  as  used  when  saying  that  an 
act  was  willfully  done,  implies  that  the  act  was 
done  by  design;  done  for  a  set  porpose;  and 
it  would  follow  that  it  was  knowingly  done." 

"'Willfully,'  as  used  in  connection  with  an 
act  forbidden  by  law,  means  that  the  act  must 
b«  done  knowingly  or  intentionally,  and  that 
the  act  waa  committed  with  knowledge,  mod 
that  the  will  cqnsented  to,  designed,  aad  di- 
rected the  act." 

"In  conmum  parlance  SriUfnUy*  is  lued  hi 
the  sense  of  'knowini^y,'  as  distingoislied  turn 
'accidental'  or  'involuntary.* " 

"A  "willful  failure*  to  comply  with  the  pro- 
visions of  the  mine  law  means  that  there  most 
have  been  some  knowledge  that  the  par^  tu 
violating  It ;  some  knowledge  vriiidi  ahonld 
have  induced  him  not  to  do  what  he  did  do; 
some  knowledge  of  tiie  fact." 

"An  Indictment  for  peijory  wMdi  diarged 
that  the  defendant  felonlondyt  wfllfdlly.  end 
corruptly  did  depose,'  etc.,  bat  omitted  tfie 
word  'knowingly,*  is  not  bad  on  acconnt  oC  the 
omissitm  of  sudi  word,  though  It  is  nsed  fai  the 
statute." 

"The  word  SrillfuUy*  as  used  in  the  statute 
poniBbing  perjury,  the  same  being  *a  false 
statement  willfully  made,'  is  synonymous  with 
'knowingly/  ** 

Many  other  pertinent  paragrai^  might  be 
quoted  from  the  pager  referred  to. 

In  the  Second  Series  of  Words  and  Phrase^ 
roL  4,  at  page  1S04,  we  find  tbe  foUowlDg:  ' 

"The  word  'willfully*  implies  Uie  doing  of  sa 
act  knowingly,  and  with  stabbom  purpose.** 

"A  *wiUfiiI  scf  is  on*  thst  Is  done  know- 
ingly and  purposely.** 

See  other  paragraphs  In  the  aune  flos- 

nectioo. 

As  before  stated,  these  paragraphs  seen 
to  be  supported  by  abundant  authority  dted 
in  connection  therewith,  many  of  which  cases 
we  have  carefully  examined  and  find  that 
they  faithfully  support  the  next 

In  our  view  of  the  law,  both  from  the 
standpoint  of  reason  and  authority,  the  quee- 
tion  is  hardly  debatable.  To  say  that  a  thing 
can  be  willfully  done  without  knowing  tt  iSi 
on  Its  face,  paradoxical,  and  manifestly  con- 
tradictory and  unt«iabl& 

[3]  It  is  quite  true  that  tt  is  ordinarily 
more  prudent  on  the  part  oi  tiie  pleader  to 
charging  an  offense  to  use  the  exact  words 
of  the  statute,  especially  where  tb^  are  solB- 
dently  comprehenslTe  and  clearly  and  ad^ 
qnately  describe  tbe  offense;  but  It  Is  ele- 
mentary doctrine  of  universal  recognltloa 
that  words  of  similar  import  may  be  used 
where  they  dearly  and  InttfllglMj  oosnr 
the  same  meaning. 
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We  an  of  the  OfAnlm  Chat  flie  liifi»rmatlon 
wu  not  Tntnerable  to  the  objectloo  made  by 
reqwndent,  and  tiiat  his  objection  to  the  In- 
trodoctton  of  erldenoe  the  atate  should 
have  been  overruled.  In  view  of  the  con- 
closlfm  reached,  it  la  manifest  that  the  court 
erred  In  discharging  the  jnry  and  dismissing 
the  case. 

[4]  As  this  Is  an  appeal  on  the  pert  of  the 
state.  Involving  an  Important  qnestlon  of 
practice,  It  Is  necessary  to  deto-mlne  whether 
or  not  the  court  erred  in  rising  leave  to 
amKKl  the  information, 

[S]  Tbe  proposed  amendment  In  the  case 
at  bar  bad  no  tendency  to  alter  the  natare 
of  the  offense  charged  In  the  Information. 
It  imposed  no  additional  burden  upon  tbe 
defendant,  nor  deprived  blm  of  any  legal  or 
constitntlonal  right.  As  we  have  shown  by 
tbe  authorities  cited,  there  was  no  substan- 
tial diange  or  alteration  In  the  meaning  of 
tbe  language  employed.  At  most  It  was 
mly  an  amendment  as  to  form  offered  by 
the  pleader,  apparently  out  of  a  superabun- 
dance of  caution.  In  order  to  conform  to  the 
exact  language  of  the  statute.  Comp.  Laws 
Utah  1917,  I  8781,  as  far  as  material  here, 
reads: 

"An  information  may  be  amended  •  •  • 
In  any  matter  of  form  or  substance  at  any 
time  before  tbe  defendant  pleads  thereto.  It 
may  also  be  amended  in  any  matter  of  form  or 
Bobstance  by  leave  of  court  at  any  tima  after 
the  defendant  has  pleaded  to  the  merits,  or 
during  tbe  triaL" 

It  thus  an[>ear8  the  statute  expressly  au- 
thorizes an  amendment  to  an  information 
whenever  it  Is  deemed  necessary,  dther  be- 
fore or  after  the  defendant  utters  his  plea. 
If  after,  it  must  be  by  leave  of  court  The 
amendment  may  be  as  to  matter  of  substance 
as  well  as  to  matter  of  form.  It  does  not 
follow  that  tbe  prosecutor  by  amendment  can 
alter  the  nature  of  the  case.  He  cannot  sub- 
stitute one  offense  tot  aiwther ;  nor  can  he 
by  amendment  charge  an  offense  where  it  Is 
Impossible  to'determlne  ^m  the  original  In- 
fonnatlon  what  offense  was  attempted  to  be 
charged.  We  believe  it  to  be  fundamental 
In  tbe  law  of  pleading  and  praetlce,  In  both 
dvll  and  criminal  procedure,  that  an  am«id- 
ment  iai  not  permls^ble  If  it  changes  the 
nature  of  the  cause  of  action  or  offense,  as 
the  ease  may  be.  Ttda  limitation,  however, 
relates  solely  to 'the  subject  of  amendments 
and  has  no  relation  to  the  right  or  pcfwer 
of  the  prosecutor  to  dismiss  as  to  one  in- 
fbrmatUHi  and  by  leave  of  court  file  another 
based  upon  the  same  preliminary  examlna- 
tlon. 

la  a  belated  brief  filed  by  respondent,  and 
Just  received  hy  the  wiltw,  the  following 
cases  are  cited:  State  v.  Pay,  45  Utah,  411, 
146  Pac.  800^  Ann.  Cas.  1917B,  178;  State  v. 
Sheffl^  4C  Utah,  426*.  146  Pac.  806 ;  State  v. 


Httberg,  22  Utah,  27,  61  Fae:  216;  State  v. 
Thompson,  31  Utah,  228.  ST  Pae.  709;  State  v. 
Jensen,  34  Utah,  166,  96  Pac:  1066;  State  v. 
Woolsey,  19  Utah,  486, 67  Pac;  426.  What  ap- 
plication thMe  oases  have  to  tbe  Instant  case 
and  why  they  are  called  to  onr  att«itlon  Is 
not  explained  in  the  brief.  We  dte  them 
for  what  they  are  worth. 

The  Judgment  is  reversed  and  the  cause  re- 
manded, with  directions  to  the  trial  court  to 
proceed  as  the  court  may  be  advised  in  ac- 
cordance with  Compiled  Laws  Utah  1917, 
19212. 

CORFMAN,  O.  J.,  and  WEBSB,  GIDEON, 
and  FBIGl^  JJ.,  concur. 


STATE  V.  HITESMAN. 
(Snpreme  Court  of  Utah. 


(68  Utah,  262) 
(No.  3648.) 

June  1.  1921.) 


1.  Criming  law  «=»593,  554— Jury  not  raqslr- 
ed  to  aocept  defendant's  explanation  or  testi- 
mony of  his  wltnasisa  as  to  possessloa  of 
stolen  property. 

Though  a  Jury  may  not  arbitrarily  ignore  or 
disregard  cre^ble  evidence,  it  need  not  blindly 
accept  every  statement  that  one  who  is  ac- 
cused of  larcoiy  may  make  in  fads  own  exculpa- 
tion in  explanation  of  his  possession  of  recentiy 
stolen  property,  and  may  refuse  to  give  cred- 
ence to  such  statements  or  to  those  of  defend- 
ant's witnesses,  If,  in  view  of  all  the  facts  and 
circumstances,'  tbey  seem  unreasonable  or  not 
weU  founded  in  fact.^ 

2.  Larceny  «=>68(3)— ^nlft  of  defendant  la 
whose  posssislea  stolea  oar  bad  been  foaad 

held  for  Jury. 
In  prosecution  for  automobile  theft,  in 
which  defendant  claimed  to  have  purchased  the 
car,  which  had  been  found  in  bis  possession,  the 
question  of  defendant's  guilt  held  for  the  jory. 
• 

Appeal  from  District  Court,  Salt  Lake 
County;  H.  M.  Stapheus,  Judge. 

ITred  Hltesman  was  convicted  of  grand 
larccmy,  and  he  appeals.  Affirmed. 

J.  W.  Bozzelle,  of  Bait  Lake  City,  for  appel- 
lant 

Harvey  H.  Cluff,  Atty.  Gen.,  and  W.  Hal 
Farr,  Asst.  Atty.  Gen.,  for  the  State. 

FRICE,  J.  The  defendant  was  convicted 
of  grand  larceny,  and  appeals.  Only  one  as- 
signment of  error  la  argued  in  the  brief, 
namely,  that  the  district  court  erred  in  refus- 
ing to  direct  the  Jury  to  return  a  verdict  of 
not  guilty. 

The  defendant  was  charged  with  having 
stolen  a  Ford  car.  The  evidence,  briefly  stafr 
ed,  shows:    That  one  Albert  White  owned 


■  state  T.  Gurr,  40  Utab,  162,  120  Pac.  SOS, 
R.  A.  (N.  8.)  320. 
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the  ear  In  qoestton;  that  on  tbe  24th  day  of 
9fa7, 1820,  he  vaa  nstng  It,  and,  at  about  10 
o'^ock  a.  m.  left  It  atandlng  In  front  of  one 
of  the  principal  business  estabHahments  on 
Main  street,  In  Salt  I^ke  City,  while  he  went 
Into  the  eatabUshment  to  transact  some  busi- 
ness ;  that  aftw  remaining  In  the  establish- 
ment for  about  20  minutes  he  returned  to  the 
street  uid  found  his  car  missing;  that  he 
did  not  see  the  car  again  until  Uie  2lBt  day 
of  June  following,  wboi  he  found  it  In  de- 
fendant's possession ;  that  when  he  Inquired 
of  the  defendant  respecting  bis  possession 
the  d^endant  daimed  that  be  had  bought  it 
bom  a  person,  namii^  him,  and  tbat  be  had 
obtained  a  bU  of  sale  for  tbe  car  fnna  such 
person  t  flat  when  the  bill  of  sale  was  pro- 
duced Itwasfromsome  person  other  than  the 
one  named  by  the  defendant,  and  wluun  the 
defCTdant  said  he  did  not  know,  would  not  be 
able  to  identify,  and  did  not  know  bis  where- 
abouts or  butdnees.  The  police  <N9Icen  were 
notified  by  Mr.  White  and  the  defoidant  was 
arrested  and  held  for  IxlaL  At  the  trial,  the 
foregoing  wiUi  other  facts,  were  made  to 
aiKtear  <^  .behalf  of  the  state.  The  defend- 
ant also  produced  evidence  In  his  own  behalf 
from  which  It  was  made  to  appear  ttut  he 
had  bought  the  car  and  had  paid  for  It  par- 
baps  about  00  per  cent,  of  Its  value. 

[1,2}  Nothing  could  be  gained  by  stating 
the  evidence  In  detalL  It  must  suffice  to  say 
that,  if  the  Jury  believed  the  evidence  of  the 
state  and  tbe  legitimate  infbr^ices  which 
they  had  a  right  to  tteduce  from  tbe  facts  and 
circumstances  in  evldmce,  tbim  they  were 
jnetlfled  In  returning  a  verdict  of  guilty.  If, 
upon  the  other  band,  the  Jury  bad  believed  tbe 
evidence  of  tbe  defendant  and  his  witnesses, 
they  would  have  been  Justified  In  finding  him 
act  guilty.  In  this  connection  defendant's 
counsel,  with  some  vigor,  insists  that  some 
evidence  was  produced  on  b^alf  of  tbe  de- 
fendant which  was  not  directly  controverted 
or  denied  by  tbe  state,  and  that  for  that  rea- 
aoD  the  Jury  bad  no  right  to  ignore  or  dis- 
regard that  evld^ce.  The  difficulty  with 
counsel's  contention  is  that  when,  as  here,  a 
defendant  has  It  entirely  within  bis  own 
power  to  make  certain  statements  or  expla- 
nations concerning  bis  possession  of  recently 
stolen  property,  and  tbe  state  Is  powerless  to 
meet  tbe  statements  categorically,  no  one 
who  would  be  willing  to  disregard  the  truth 
could  be  convicted  of  theft  where  there  were 
no  eyewitnesses  to  the  taking.  While  the 
law  is  to  the  effect  tbat  a  Jury  may  not  arbi- 
trarily ignore  or  disregard  credible  evidence, 
but  must  consider  ail  the  evidoice,  they,  nev- 
erthetess,  need  not  blindly  accept  every  expla- 
nation or  statement  that  the  one  wfao  Is  ac- 
cused of  the  larceny  may  make  In  his  own 
exculpation.  The  Jury,  In  considering  all  the 
fiicts  and  circumstances  ta  evidence,  may  re- 
fuse to  give  credence  to  defendant's  state- 


ments or  ezplaiiati<atfl,  or  to  Chose  of  bis 
witnesses.  If  sndi  statemoits  or  explaaaticma. 
In  view  (tf  all  the  fttcts  and  circumstances, 
seem  unreasonable  or  not  well  founded  in 
fact  Where,  as  here,  property  recently  stol- 
en is  found  In  the  possessimi  of  tbe  accoKd. 
it  la  tor  tbe  Jury  to  say  whether  hla  e^qAana- 
tlmts  and  atatenenta  reivecting  that  posses 
ston  are  satisfactory  or  otherwise.  See  State 
r,  Gurr,  40  Utah.  162,  120  Pac.  209.  3»  L.  B. 
A.  <N.  S.)  320,  where  the  qneatlott  la  consid- 
ered and  the  autborltlee  supporting  the  fort- 
going  statement  of  flie  law  are  collated. 

A  careful  consldca«tlon  of  the  facts  and 
drcnmstances  of  this  case  has  forced  npon 
us  the  nmdusiou  that  no  {wejndidal  error 
was  ccnnmitted  by  the  trial  coort,  and  ttat 
the  Jud^moit  ahotdd  be,  and  it  acctwdlnsly  i», 
afflnned. 

CORFMAK,  O.  3^  and  WEBER,  GIDEON, 
and  THDRMAN.  JJ^  concur. 


(68  Utah.  2e> 
JAQUES  V.  JAQUES.  (N«.  9622D 

(Supreme  Court  (rf  Utah.  Jane  1,  19S1.) 

1.  DIvaroe  «s»303(l)— ModMoatloa  of  deeret 
as  to  eattoiy  of  obUdren  dlsoretloaary  wtHi 
cosrt. 

Under  Comp.  I>aws  1917,  |  8000.  the  coort 
may  exerdse  a  soond  legal  discretion  in  de- 
termliuDg  whether  a  divorce  decree  awardiag 
Custody  of  infant  children  to  paternal  gnuod- 
mother  shall  be  modified  In  respect  to  the  em- 
tody  and  control  of  tbe  diUdren,  on  applieatin 
of  mother,  notwitbatanding  section  3004,  pro- 
viding that  the  mother  shall  be  entitled  to  the 
care,  control,  and  custody  of  minor  children 
under  the  age  of  12,  nnless  it  shall  be  made 
to  appear  in  court  that  the  mother  is  an  im- 
moral or  otherwise  incompetent  or  improper 
person,  since  such  statutes  should  be  consid- 
ered and  constmed  together. 

2.  Dlvoroe  «»3I2— Jadgmeat.  oa  appHeatlea 
to  modify  deerse  as  to  ousto^  of  chlMrea,  aol 
disturbed,  la  absence  of  shewlag  of  akm%»  sf 

discretion. 

The  Supreme  Court  shonld  not  interfere 
with  Jndgment  of  district  court  on  applieatioa 
for  modification  of  divorce  decree  in  respect 
to  custody  of  children,  under*Comp.  Laws  1917, 
S  SOOO,  unless  it  is  made  to  dearly  appear  that 
tbe  court  abused  its  discretion. 

3.  Divorce  «s>303(l)~Refasal  to  nedlfy  de- 
cree awarding  lafaat  omidrea  to  pataraal 
arandnethar  held  aot  ahoaa  af  diaeratloa. 

Befasal  to  modify  decree  awanUng  cnatody 
of  infant  children  to  father's  mother  on  appU- 
cation  of  mother,  who  had  remarried,  under 
Comp.  Laws  1917,  |  8000.  held  not  an  abas* 
of  discretion,  notwithtt^dins  section  3004. 
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4.  Appeal  and  error  ^1071(3)— FlBdiig  m 
supported  by  evldeut  hVMlMt,  !■  view  of 

Immateriality. 

On  mother's  application  to  modify  decree 
awarding  infant  children  to  paternal  grand- 
mother, Inauffldeney  of  evidence  to  aapport  a 
Hading  that  the  mother  c<msented  that  the  chn- 
dren  be  placed  In  the  care  of  the  tnndmotheif 
AeU -immaterial,  on  appeal  from  refwal  to  modf- 
tj  decree,  since  no  prejudice  resulted  from  the 
finding;  it  not  being  essential  to  the  condn 
slons  readied  by  the  coart 

9.  Dhrom  «=3303(l)  —  Motbafa  eonsogt  to 
awarding  of  ohildren  to  patarwd  imadmotb. 
er  not  controlling  on  saksaqnot  ^plloatloa 
for  modlfloatlOB  of  deorao. 
That  mother,  on  being  granted  a  ^Torce, 
consented  that  Infant  cliildren  be  awarded  to 
their  pstemal  grandmother,  was  not  controlling 
on  mother's  snbseqaent  application  for  modifica- 
tion of  decree  as  to  custody  of  diildben. 

Appeal  from  Dlstrtct  Oomt,  DaTis  County; 
A.  B.  Pratt,  Judge. 

Action  Kathryn  P.  Jaquea  against  Henry 
A.  Jaquea.  A  decree  was  roidered  granting 
plaintiff  a  divoroe  and  awarding  custody  of 
Infant  ddldren  to  d^mdanfa  mother. 
nalntUTa  motion  to  modltr  the  decree  in 
respect  to  custody  of  diUdren  denied,  and 
plain  tiff  appeals.  Affirmed. 

Jos.  B.  Evans  and  C.  B.  HoUlngswcolli, 
both  of  Ogden,  for  appellant. 

De  Vine,  Howell,  Stine  ft  OwUllafii,  of  Og- 
den, for  respondent. 

FRICK,  J.  On  July  28,  1920,  the  plalntlft 
flled  a  motion,  supported  by  affidavits,  in  tbo 
district  court  of  Davis  county,  to  modll^  a 
certain  decree  entered  by  said  court  on  March 
4,  1916.  In  which  plaintiff  was  granted  a  di- 
vorce from  the  defendant,  her  former  hus- 
band. In  whldi  the  mother  of  defendant,  the 
grandmother  of  the  two  children,  was  award- 
ed the  "sole,  care,  custody,  and  control"  of 
said  children. 

The  record  discloses  that  plaintiff  and  de- 
fendant were  married  in  Davis  county  in 
May,  1900;  that  as  the  Issue  of  said  mar> 
riage  two  dilldren  were  bom,  on^  a  girl, 
bom  August  81.  1910,  and  the  other,  a  boy, 
bom  April  23.  1013;  that  plaintiff  obtained 
a  divorce  from  the  defoidant  upon  the  groimd 
of  erud  treatment ;  and  that  she  thereafter, 
on  December  7,  1918,  married  her'  present 
husHand.  a  Mr.  Reece,  wltb  whom  she  Is  now 
living  at  Bawllnge,  Wyo. 

The  application  to  modify  said  decree  was 
made  pursuant  to  Comp.  Laws  Utah  1917,  } 
8000,  whldh  reads  as  follows: 

"When  an  interlocutory  decree  of  divorce  is 
made,  the  conrt  may  make  such  order  in  re- 
lation to  the  diildren,  property,  parties,  and 
the  maintenance  of  the  parties  and  children 
as  shall  be  equitable;  provided,  that  if  any  of 
the  children  have  attained  the  age  of  ten  yeara 
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and  are  of  sonnd  mind,  and)  children  shaU  have 
the  privilege  of  selecting  to  which  of  the  par- 
ents they  wiU  attach  themsdreg.  Subsequent 
changes,  or  new  orders,  may  be  made  by  the 
court  In  respect  to  the  disposal  of  the  children 
or  the  distribution  of  property,  as  shall  be  rea- 
sonable and  proper.** 

The  defendant  and  ttie  grandmother  resist- 
ed the  antUcatlon  In.  the  district  conrt,  and. 
after  a  full  hearing,  said  court  refused  to 
modify  the  decree  and  entered  Judgmoit  that 
the  diUdren  remain  in  the  cftr^  cnstody,  and 
control  of  the  grandmother.  From  that  Judg- 
mmt  the  plaintiff  ai^ieals. 

Plaintiff  InsU^  mat  tiie  district  conrt  erred 
in  d«iylng  her  motlmi  and  in  refusing  to 
award  flte  dilldren  to  her.  At  the  bearing; 
considerable  evidence  wag  produced  both  in 
support  of  and  In  opposition  to  plaintiff's  ap- 
plication. The  conrt  tbund  that  the  grand- 
mother and  the  idalnttff  are  both  fit  and 
proper  persons  to  have  the  care,  custody,  and 
control  of  die  two  dilldren.  In  ^ew  of  that 
flndhig,  and  in  view  of  onr  atatato  (Ootnp. 
Lews  Utah  1917,  |  8004),  plalntUTs  counsel 
vigorously  contend  that  die  district  court 
erred  in  refusing  to  award  the  caiild^  to 
their  dient   Section  8004  reads  as  foUows: 

*^  the  ease  of  the  separation  of  husband 
and  wife  having  minor  chUdren,  the  mother  of 
said  chUdren  shall  be  entitled  to  the  care,  con- 
trol, and  custody  of  all  such  diOdren;  pro- 
vided, that  if  any  of  said  children  have  attained 
the  age  of  twelve  yeara  and  are  of  sound  mind, 
such  children  shall  have  the  privilege  of  elect- 
ing to  whidi  of  the  parents  they  will  attach 
themselves;  provided  further,  that  If  It  shall 
be  made  to  appear  to  a  court  of  competent  ju- 
risdiction that  the  mother  is  an  Immoral  or 
otherwise  incompetest  or  Improper  person,  then 
the  court  may  award  the  custo^  of  aald  chil- 
dren to  the  father  or  make  such  other  order 
as  may  be  Just.** 


ni  In  our  judgment  the  provisions  of  sec- 
tions 3000  and  3004  nnist  be  considered  and 
construed  together,  and  when  so  considered 
and  construed  the  district  court,  before  whom 
the  appllcatl(»  la  made  under  section  3000. 
may  exercise  a  sonnd  legal  discretion  In  de- 
termining whether  the  application  for  a 
change  of  the  custody  and  control  of  the  chil- 
dren should  be  made  or  not.  Where,  as  here, 
a  divorce  is  granted  to  one  of  the  parents  of 
chUdroi  of  tender  age,  and  at  such  time  a 
proper  disposition  respecting  the  care,  cus- 
tody, and  control  of  such  children  is  made  by 
the  court  and  such  children  are  placed  In  the. 
care,  custody,  and  control  of  one  of  the  grand- 
parents, where  they  are  being  properly  rear^ 
ed,  educated,  and  provided  for.  the  court  may 
well  hesitate  before  ordering  the  care,  cus- 
tody, and  control  of  the  children  changed. 
This  Is  especially  true  where,  as  here,  the 
children  seem  attached  to  their  grandmother 
and  express  a  desire  to  remain-  with  her. 
While  It  Is  true  that  after  examining  all  of 
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the  evidence,  all  of  whlcA  l8  preserved  In  tbe 
bill  of  exceptions,  and  basing  our  Judgment 
upon  tbe  rec<»d  alone,  the  writer,  as  well  as 
at  least  some  of  his  Assodates,  would  have 
felt  Inclined  to  grant  plalntUTs  motion,  yet 
merely  to  Judge  the  matter  in  the  light  of  the 
printed  record  is  not  conclusive.  The  trial 
court  had  before  him  all  of  tbe  interested 
parties,  tbe  wlttif^ses,  and  tbe  children,  and 
in  hearing  and  seeing  them,  and  in  communi- 
cating with  them  personally,  could  much  bet- 
ter Judge  of  the  weight  and  effect  that  should 
be  given  to  th^r  statements,  or  to  the  state- 
ments of  any  one  of  them,  than  can  the  mem- 
bers of  this  court  Then,  too,  tbe  court  could 
Jud^e  more  accurately  than  can  we  what 
force  or  effect  sbould  be  given  to  certain  clr^ 
comstances  which  are  disclosed  by  the  record 
and  which  It  Is  not  necessary  to  E^tecifically 
menti(m  her& 

[2,  S]  In  view  of  what  has  just  hem  said, 
this  court  should  not  Interfere  with  the  Judg- 
mait  of  tbe  distri<^  court  in  such  cases,  un< 
less  It  Is  made  to  appear  with  at  least  con- 
siderable clearness  that  the  court  abused  Its 
dl8creti<m  in  the  premises.  After  a  careful 
perusal  of  the  record,  and  after  tiioroughly 
considering  plalntifTs  contention,  we  are  un- 
able to  say  that  the  district  court  abused  the 
dlscreti<»  vested  in  It,  and  lienoa  we  may  not 
Interfere  with  tbe  Judgment 

[4,  •]  It-  is  also  assigned  as  error  that  the 
court  found  that  at  the  time  the  dlTorce  was 
granted  "the  plaintiff  consented  that  said 
childroi  might  he  given  Into  tbe  care  and  to 
tbe  custody  and  control  of  their  paternal 
grandmother,"  for  tbe  reason  that  there  Is 
no  evidence  to  support  sudti  finding.  We  are 
of  the  oplnlm,  however,  that  tbe  court  was 
Justilled  In  making  said  flnding  as  on  Intftr- 
ence  or  deduction  from  certain  facts  and  dr- 
cumstances  In  evidence  Assuming,  bowever, 
tliat  such  were  not  the  case,  yet  in  view  tliat 
tbe  flnding  Is  not  cmtrolling — indeed,  is  not 
essential  to  tbe  conclusions  readied  by  the 
district  court— no  prejudice  resulted  to  the 
plaintiff  from  the  flnding. 

There  are  two  other  findings  complained  of, 
neither  of  which  is  prejudicial  to  plaintiff's 
rights  In  tbe  premises.  There  was,  however, 
some  evidence,  both  direct  and  inferential,  in 
support  of  those  findings. 

We  have  refrained  from  referring  to  the 
evidence,  or  stating  It  even  In  substance,  for 
the  reason  that  nothing  whatever  could  be 
gained  by  doing  so.  Nor  ts  it  necessary  to 
discuss  the  law  further  Where,  as  here,  the 
Question  affects  the  care,  custody,  and  con- 
trol of  children  of  toider  ages,  much  must  be 
left  to  tbe  sound  legal  discretion  of  the  dis- 
trict court  That  court  liavlng  exercised  that 
discretion  In  accordance  with  law,  we  sbould 
not  Interfere,  unless  we  can  point  to  some 
matter  or  thing  indicating  that  that  court  ha3 
abused  its  -discretion  in  the  premises. 

We  are  unaUe  to  do  that  In  this  case,  and 


hence  we  are  required  to  affirm  the  Jod^ 
ment.   Sndi  is  the  order* 

OOBFAIAN,  a  J.,  and  WEBEB.  OIDBON, 
and  TBURMAN.  JJ^  concur. 


(68  Utab.  ») 
WATSON  V.  ODELL  et  al.    (No.  3576.) 

(Supreme  Coart  of  Utali.  Uay      192L  Be- 
bearing  Denied  June  24,  ia2L) 

1.  Brokers  <-j4B  Plalstlff  Mi  sot  te  hws 
earaeri  oomaiiesioo  oa  pesdisg  sale  wttMs  is- 

fendant'*  offer. 
Where  defendants  liad  offered  to  pay  plain- 
tiff a  stated  commission  out  of  the  proceeds  of 
a  pending  sale  by  a  corporation  to  purchasers 
procured  by  plaintiff,  proof  that  tbe  pordiasert 
and  tbe  corporation  did  not  enter  into  a  con- 
tract of  sale,  but  that  defendants,  who  were 
stockholders,  entered  into  a  contract  with  the 
purchasers  for  the  sale  oC  bonds  to  be  tssoed 
by  the  corporatioi^  whi<A  transadioa  was  nev- 
er consummated  because  of  fsiiure  ef  the  par- 
chasers'  attorney  to  approve  the  contract,  docs 
not  show  that  plaintiff  had  earned  the  eomnus- 
■ion  wliich  defendants  agreed  to  pay. 

2.  Sales  «s9l(l>— OiHlaartly  "sale"  msst 
transfer  for  mwwy. 

A  "sale"  Is  ordinarily  nnderstood  to  Bcas 

a  transfer  of  property  for  mon^. 

[Ed.  Note.— For  other  definitions,  see  Words 
snd  Phrases,  Vint  and  Second  Series,  Sale.] 

3.  Brokers  «=943(2)-^asB0t  reoovsr  oe  qsss- 
turn  nenilt. 

In  view  4ft  the  statute  requiring  a  cwatract 
for  ^commission  to  be  in  writbig,  a  broker  can 
recover  a  commiBrion  only  by  virtae  of  a  coo- 
tract,  be  cannot  recover  on  a  qoantom  meniiti 

4.  Brokers  ^=»48— Broker  employed  by  speoM 
oostraot  provlNsg  for  paynest  Iran  preoseds 
of  sate  ou  osly  reoover  tlieressfsr,  sad  ess- 
not  reoover  for  proesriif  psrcbaser. 

A  broker  who  was  employed  by  a  spedsl 
contract  to  sell  the  properly  of  an  irrigatioa 
company  for  a  stated  commlssloii  to  be  piid 
from  the  proceeds  of  tbe  sale  can  recover  only 
under  liis  special  contract  and  cannot  recover 
for  procuring  a  purchaser  ready,  willing,  aad 
able  to  buy  or  with  whom  bis  principal  mad* 
the  contract  as  would  be  the  case  If  his  em- 
ployment were  generaL 

5.  Brokers  ^=357(1)— Special  ooBtrsel  for  staiU 
ed  commission  at  fixed  price  does  sot  astber* 
Ize  peroeiitaoe  eommlsslea  oa  sale  at  less 

price. 

A  broker  employed  hj  a  special  contract  t* 
sell  the  property  at  a  stated  fignre  for  a  fixed 
commission,  not  a  percentage  of  the  sale  prices 
Is  not  entitled  to  the  agreed  commission  nor  te 
a  proportionate  commission  on  a  sale  at  a  less 
price." 


1  Cue  V.  Balpb,  IBS  Pso.  W. 

*  UtUe  V.  Plelshmui,  SS  Utali,  5661  lU  Pse.  Mi.  M 
L.  R.  A.  (N.  &.)  Utti  FritsA  T.  Hess,  tt  Utah,  H, 
163  Pse.  70. 
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0.  Broken  «s»49(2)— Not  MtltM  tt  Mmnlt- 
tloB  where  aeotniet  with  pvrehuert  ra««lre4 
•ppraval  of  attoni^  who  refuod  to  appreve 
tko  eano. 

▲  broker  Is  not  oitltled  to  a  etipQlBted  eom- 
mleeion  for  negotiating  a  eale  of  property  at 
a  fixed  price  wbere  the  contract  between  bia 
principal  and  the  purchasers  required  the  ap- 
proval of  the  purchasers'  attorney,  and  the  at- 
torney refoaed  to  glre  each  approval. 

Appeal  from  District  Court,  Salt  Lake 
County;  Wilson  McCarthy,  Judge. 

Action  by  Edward  H.  Watson  against 
George  T.  Odell  and  others  to  recover  a  com- 
mission for  procuring  a  purchaser  for  the 
property  of  an  Irrigation  conipany.  Judgment 
for  defendants,  and  plaintiff  appeals.  Af- 
firmed. 

See^  alM,  SS  Utah,  90,  176  Pac  610; 

Ball.  Mnsser  ft  Bobertson,  of  Salt  lake 
City  (Ogden  HUea,  of  Salt  lake  City,  of 
counsel),  for  appellant. 

D^,  Hoppau^  &  Mark,  Walton  *  Walton, 
and  Ba7  &  Ba.wlln%  an  of  Salt  Lake  City, 
for  respondenti. 

WXSEB,  J.  TbB  aTerment*  of  llie  com- 
plaint are  In  subotance:  (1)  ^Tliat  on  and 
mlor  to  June  IB,  1915,  tibie  lUdilands  Irrl^* 
tioa  Company  was  a  Utah  corporation;  Ct) 
that  the  corporation  ovraed  certain  water 
rlgfhts  and  real  estate,  consisting  of  an  option 
to  porchaae  20,000  acre-feet  of  water  from 
the  Deseret  Irx^tkai  G(»upany,  a  prefemce 
right  under  the  Carey  Act  of  10,800  acres  of 
land  in  Millard  cotinty.  and  certain  water 
rights  and  reservoir  sites;  0)  that  the  Bldi- 
lands  Company  represented  to  plalotifF  tliat 
it  desired  to  sell  its  holdings  to  any  one  who 
would  iiay  $260,000  fior  them;  (4>  that  de- 
fendants employed  plaintiff  to  find  purchas- 
ers ready,  abl^  and  willing  to  purchase  the 
same,  and  promised  to  pay  plaintiff  $30,000 
commission  for  his  services;  (6)  that  plaintiff 
Iffocnred  certain  persons  ready,  able,  and 
wUllttg  to  purchase  die  property  defoidants 
had  toe  sale  and  brooght  the  sellers  and 
proqwctlve  purdiasers  together,  and  that  the 
persons  so  found  by  plaintiff  "offered  to 
pnrdiase  from  said  Bichlands  Company  the 
property  it  desired  to  sell  as  aforesaid  at 
the  price  at  which  It  had  propoaed  to  aell  to 
the  idalntilP.*;  <6)  that  after  various  con- 
ferences between  the  proposed  purchasers 
and  defendants  these  defwdants  proposed  to 
ttie  pnrdiaaera  that,  Instead  of  conveying 
the  land  and  water  rights  and  having  the 
MHoalderatlon  ttaeref<n>  paid  to  the  corpora- 
tion, it  would  be  better  to  adopt  the  scheme 
propoaed  In  the  triparty  agreement  of  May 
20;  1916.  attached  to  the  complaint  as  Exhibit 
A;  that  as  part  <MF  the  transaction  embodied  in 
Exhibit  A,  dated  May  20, 1916,  "in  considera- 
tion of  the  contract  which  be  [plaintiff]  had 
tbwetofore  made  with  said  corporation  and  of 
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hie  ri^ts  thereunder,  and  of  his  services  in 
procuring  said  proposed  pundiasers,"  the  in- 
dividual defendants  agreed  .with  plaintiff  to 
pay  him  $30,000  aa  a  commlsalMi;  (8)  that 
the  proposed  purchasers,  after  making  the 
contract  aforesaid,  continued  at  all  times, 
ready,  able,  and  wilUng  to  comply  with  the. 
terms  of  tbe  contract  and  to  pay  defendants 
the  sum  of  $260,000.  but  defendants  failed, 
neglected,  and  refused  to  procure  the  Deseret 
Irrigation  Company  to  transfer  and  deliver 
to  the  BIchlands  Company,  refused  to  se- 
cure the  execution  by  the  State  Land  Board 
of  a  Carey  Act  contract,  failed  to  cause  the 
Blcblands  Company  to  Issue  bonds,  and  was 
therefore  unable  to  comply  with  the  terms 
of  Its  contract  with  the  purchasers. 

Exhttilt  A,  wbidi  Is  attached  to  the  com- 
plaint, and  is  also  found  in  tbe  bill  itf  ezcepi 
tioaB,  was  CTecnted  May  20,  1916.  with 
George  T.  Odell,  D.  B.  Macintosh,  and  W. 
C.  Alexander  aa  parties  ctf  the  first  part,  the 
Deseret  Irrigatlcm  Company,  a  corporation, 
party  of  the  second  part,  and  Ernest  Shields, 
tSeorge  T.  Franck,  Bobert  P.  Franc^  and 
Thomas  O.  Hickman,  of  San  Diego,  CaL, 
the  proposed  purchasers,  parties  of  the  third 
part  The  first  parties  agree:  iilrst,  to 
cause  a  certain  agreement  between  second 
parties  and  the  Blcblands  Company,  as 
modified,  to  be  ratified,  adopted,  and  con- 
firmed by  reeolntlon  of  the  board  <tf  direc- 
tors of  tbe  BIchlands  Company;  second, 
to  secure  within  80  days  from  date  the 
execution  by  the  State  Board  of  Land  Ctan- 
mlssloners  of  Utah  a  Carey  Act  contract  be- 
tween the  state  of  Utah  and  the  Richlands 
Company  In  form  satisfactory  to  tbe  legal 
firm  of  Story  4  Stelgmeyer,  of  Salt  Lake 
City,  substantially  In  the  form  of  Exhibit  B, 
attached  to  the  agreement,  and  to  cause 
the  Richlands  Company's  board  of  dlrectora 
to  adopt  a  resolution  authorizing  and  direct- 
ing the  proper  officers  of  Uie  corporation  to 
execute  said  Carey  Act  contract  on  Its  part, 
"provided  first  parties  shall  not  be  liable  for 
breach  of  this  covenant  if  they  make  an  ef- 
fort in  good  faith  to  obtain  mdh  a  ctmtmct 
from  the  state  and  are  unable  to  accomplish 
such  purpose";  third,  to  cause  said  BIch- 
lands Company  to  Issue  ito  6  per  cent 
bonds  dated  3uly  1,  1916,  in  the  sum  of 
$300,000,  payable  in  10  seizes,  one  of  which 
shall  mature  July  1,  1917,  and  one  annual- 
ly thereafter  and  to  secure  said  bonds  by 
mortgage  or  deed  ot  trust  In  favw  of  Colun»- 
bla  Trust  Cranpany,  of  Salt  Lake  City, 
Utah,  as  trustee,  upon  all  the  assets  and 
property  of  the  company;  fourth,  to  cause 
the  Richlands  Company  to  purchase  all  of 
Its  outstanding  stotft  except  6,000  shares  of 
preferred  stock  and  6  qualifying  shares  of  its 
dlrectora  for  the  con8lderatl<m  of  $80,000^ 
payable:  (a)  $13,300  cash;  (b)  tbe  promis- 
sory note  of  the  BIchlands  Company  payable 
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to  W.  0.  Alexander  as  trustee  secnred  by 
pledge  of  boads  of  said  first  series,  for 
$12,600;  (c)  serial  bonds  (tf  tbe  BicMands 
Company  to  be  Issned  aggregating  $49,100. 
"Second  party  ^rees  to  extend  each  pay- 
ment on  contract  of  January  10,  lOlS,  and 
.tbe  contract  referred  to  Is  otherwise  chang- 
ed and  modified.  Tiilrd  parties  agree  that 
within  five  days  after  first  parties  have  fully 
performed  the  convesiantB  by  them  to  be 
kept  and  performed  to  the  sastlsfactlon  of 
said  Story  &  Stelgmeyer  they  will  purchase 
and  pay  for  in  cash  at  par  bonds  of  the 
Rlchlands  in  the  aggregate  principal  amount 
of  not  less  than  $38,000,  of  which  $25,000 
shall  be  used  for  making  tbe  cash  payments 
to  first  and  second  parties." 

Attached  to  the  agreement  is  a  form  of 
state  land  contract,  paragraph  16  of  which 
provides  that,  if  within  me  year  from  the 
execution  of  the  contract  the  State  Engineer 
shall  determine  and  first  party  (the  state  of 
Utah)  shall  so  notify  second  party  (Bldilanda 
Gbmpany)  Out  a  drainage  syatem  U  neces- 
sary tor  the  redamation  of  the  lands  fit  said 
segr^tlon,  Chen  within  the  period  fixed  In 
the  ccmtract  for  tbe  construction  of  .works 
second  party  shall  construct  snob  drainage 
system  according  to  tbe  spedflcadtms  a.ppnv- 
ed  by  tbe  State  Engineer  of  Utah, 

The  defendimts  answered  tbe  complaint, 
and  after  a^bnltttng  the  mattem  of  Induce- 
ment,  and  that  certain  contracts  had  been 
entered  Into  between  i^lntitf  and  defend- 
ants, denied  all  other  allegations  in  the  com- 
plaint. 

Upon  these  Issues  a  trial  to  tbe  district 
court,  sitting  without  a  Jury,  resulted  In 
findings  against  plaintiff's  contentions  and  In 
favor  of  defendants,  upon  which  Judgment 
was  duly  entered  from  which  plaintiff  ap- 
peals. 

On  Bfarch  7,  1916,  plaintiff  and  the  Rich- 
lands  Company  entered  into  a  written  agree- 
ment by  whldi  all  former  agreements  and  ex- 
tensions thereof  between  plaintiff  and  the 
Ricblanda  Company  relating  to  tbe  sale  of 
the  project  .were  canceled.  It  was  stipulated 
that  the  following  commission  contract 
would  be  recognized  "so  long  as  the  Rich- 
lands  Irrigation  Company  deals  with  the  late 
J.  D.  Mollison's  associates  under  extensions 
granted  said  Rlchlands  Irrigation  Company 
by  tbe  Deseret  Irrigation  Company."  The 
sale  price  of  tbe  property  and  assets  of  the 
Rlchlands  Company  was  fixed  at  $260,000, 
payable  as  follows:  $25,000  cash;  $40,000 
with  6  per  cent,  interest  on  or  before  one 
year  from  date  of  first  payment;  $195,000 
in  nine  equal  Installments  wttb  interest  on 
whole  amount  unpaid  to  be  paid  annually, 
commission  to  Watson  (plaintiff  herein)  to 
be  $30,000,  payable  $10,000  out  of  the  first 
cash  payment  of  $26,000.  $5,000  out  of  sec- 
ond payment  of  $40,000.  $6,000  ont  of  eatak 
of  the  third,  ftnirth,  and  fifth  Installments 


when  paid.  It  .was  farther  prorlded  tbat  In 
event  of  the  sale  of  the  Rlchlands  project 
(not  including  contract  for  pnrdiaae  of  Des* 
eret  water)  to  the  late  3.  D.  Molllson'i  u- 
Boclates  the  following  price  and  commtalop 
would  be  recognized:  Price,  $67,500.  wia 
6  per  cent.  Interest  on  all  deferred  paymenta, 
from  which  a  commlsslcHi  of  $12,500  woaU 
be  paid  from  the  installments  paid,  pro  xaU 
as  made. 

On  May  10,  1916,  the  plaintiff  and  tbe  in- 
dividual defendants  W.  C  Alexander,  A  L. 
Hoppangh,  O.  L.  Cundldt,  R.  E.  Marie,  D.  B. 
Madntosb,  and  <3eoi^  T.  Odell  ottered  bit« 
a  written  agreement  with  plalutifl  «•  Col- 
laws  in  substance: 

"In  the  event  of  the  closing  oi  the  pea^ 
sale  of  the  Ricblanda  Irrigation  Gompaaj*! 
h<rfdings  to  Mr.  Shields  and  his  assodatos  fna 

California,  we,  the  undersigned.  etocUidden 
of  tbe  Rlchlands  Irrigation  Company,  her^ 
agree  to  pay  yon  as  commission  tbe  snm  i 
$30,000.00,  said  amoaat  to  be  paid  as  ftrilowi: 
$10,000.00  out  of  tbe  first  pSTment  of  $25,- 
000.00  and  $6,000.00  oot  of  each  of  the  taw- 
ing fonr  paymenta  aa  tbey  are  respeetlfiir 
made." 

The  contract  of  May  20,  1916,  being  Bx* 
hlblt  A  of  the  complaint,  was  Introduced  la 
evidence  by  plaintiff.  Tbe  c<mtract  referred 
to  was  ratified  and  approved  by  the  board  of 
directors  of  the  Rlchlands  Company  and  aln 
by  tbe  stockholders  of  that  corporatian. 

On  June  23, 1916.  Shields  and  his  assodatt* 
wrote  to  Moody,  Alexander  &  Watson  saying 
they  bad  had  a  conference  with  Mr.  Stelg- 
meyer and  understood  that  tbe  deal  was  <^ 
and  that,  as  the  deal  seemed  to  have  (ali«o 
down,  tliey  demanded  r^mbarsemoit  tor  tbt 
costs  and  expenses  to  which  they  had  beta 
put. 

A  letter  dated  Jnly  1, 1916,  from  OeorgeT. 
Odell,  one  at  the  defendants,  to  the  aecretaiy 
of  the.  State  Land  Board,  was  Introduced  Is 
which  he  spoke  of  two  plans  that  had  bees 
before'the  Land  Board  regarding  the  Rldi* 
lands  project.  He  said  he  had  always  ben 
In  favor  of  adopting  the  first  plan,  which  in* 
Tolved  an  expenditure  of  $100,(XI0  or  \m, 
while  the  second  plan  would  mean  an  expend- 
iture of  $300,000  or  $400,000.  He  also  old 
that.  Inasmuch  as  the  delay  beyond  the  19di 
of  June  has  "put  our  San  Diego  friends"  la 
a  peculiar  mood,  "which,  I  Judge  from  on 
correspondence  received,  has  cansed  them 
to  waver  and  so  it  may  be  possible  tbat  they 
will  call  their  side  of  tbe  deal  .which  the; 
have  a  right  to  do  after  the  15th  of  Jone," 
and  he  suggested  that  no  additlmal  woA 
be  commenced  or  expense  Incurred  nntll  of- 
ficially advised  by  the  Rlchlands  Cmnpaay. 

On  this  record,  together  with  othw  eri- 
deuce  that  will  be  referred  -to  herelnafltt^ 
plaintiff  d«nanded  Judgment  for  $30,000. 

Ifte  ccmtrolllng  question  in  this  coDtnro^ 
ay  arises  ont  of  the  letter  of  May  10;  ms, 
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signed  by  tbe  Indlridoal  defendants,  who 
therein  agreed  to  pay  plalntlfl  930.000  out  of 
expected  payments  'In  the  event  of  the  dos- 
Ins  of  the  pending  sale  of  tbe  Richlands  Ir- 
rigati<m  Company's  holdings  to  Ifr.  Shields 
and  his  aasodates  from  California." 

(1]  What  is  meant  by  pending  sale?  nw 
only  price  at  whidi  plaintiff  had  hem  aothoiv 
iwd  to  aei\  was  for  $260,000,  with  a  commls- 
sioQ  of  $S(tfiOOt  as  Shawn  by  the  company's 
contract  of  March  7,  1916,  with  plaintiff. 
The  record  is  devoid  of  any  proof  tliat  as 
a  part  of  the  scheme  of  May  20  the  individu- 
al defendants,  by  their  agreement  of  10  days 
before,  agreed  to  pay  plaintiff  930,000.  They 
agreed  to  pay  .930,000  out  of  payments  wlien 
made,  and  that  the  money  due  plaintiff 
dioaU  be  paid  to  a  trustee  to  be  named  by 
him.  These  IndlTidnal  defendants  agreed 
that  at  the  termination  of  the  pending  sale 
Idatntiff  should  rec^ve  his  commission  of 
$aOfiflO  in  the  amounts  and  at  the  times  spec- 
ified In  the  sale  contract  for  9260,000.  Ap- 
pelant insists  that  the  defendants  had  tbe 
trlparty  agreement  of  May  20th  in  mind 
when-  the  contract  of  May  10th  was  entered 
into.  That  Is  an  Inference  that  is  not  war^ 
ranted  by  the  evidence.  No  proof  was  pro- 
dnced  that  any  sale  was  pending  except  the 
one  plaintiff  was  authorized  to  n^otlate  for 
9260,000.  Nor  was  there  any  proof  that  these 
Indiridual  defendants,  or  any  of  them,  were 
then  engaged  with  Shields  and  his  associates 
in  the  negotiations  which  culminated  In  tbe 
agreement  of  May  20th.  Flalutiff  himself 
testlfles  that  he  wanted  the  contract  of  May 
10th  for  his  own  protection,  and  that  at  the 
time  It  waa  made  he  thought  the  sale  was  for 
9260.000. 

[2]  The  fact  that  a  sale  fw  a  definite 
amount  of  money  la  mentioned  in  the  agree- 
mrats  (tf  March  7th  and  May  10th  indicates 
that  no  such  cumbersome,  condltimial,  and 
unenforceable  contract  as  that  of  May  20th 
was  In  ctmtemplatton  of  the  Individual  de- 
fendants when  they  signed  the  agreement  of 
Hay  10,  1916.  A  aale  is  ordinarily  un- 
derstood to  mean  a  transfer  of  property  for 
money.  Pope,  Legal  Definitions,  1437.  Ul- 
timately the  contract  of  May  10th,  if  sue* 
cessfolly  cmsummated,  would  eventuate  in 
the  receipt  of  mra^  by  the  stockholders, 
but  nev^helesB  It  Is  fiineiful  and  far-fetch- 
ed to  speak  of  the  agreement  as  a  sale.  As- 
siimlng  ttkat  plaintiff  was  employed  by  the 
individual  defendants  by  the  contract  of 
Blay  lOtli,  that,  nevertheless,  was  not  a  gen- 
eral employment  Both  by  the  contract  of 
March  7th  and  the  correlated  agreement  of 
BCay  lOth  his  employment  was  special,  on 
definite,  special  terms — a  definite  sale  price 
of  9200,000 ;  a  definite  conAnisslon  of  930,000 
payable  pro  rata  as  the  purchase  price  would 
be  paid.  No  commission  was  payable  ex- 
cept in  the  event  of  the  consummation  of  a 
mHot  and  no  commission  was  payable  except 
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as  the  purchase  price  was  paid,  nuse  con* 
tracts  required  more  from  the  plaintiff  than 
merely  to  find  purchasers  able,  willing,  and 
ready  to  bny.  The  actual  payment  of  the 
purchase  iwice  waa  required,  and  only  aa 
the  purchase  price  was  paid  were  the  com* 
mlsaloa  In«tallm«it8  due  and  payable. 

In  his  complaint  plaintiff  alleges  that  he 
was  employed  by  the  Biddands  Company  to 
find  a  purchaser  for  the  Bldilands  holdtogs 
at  9260,000,  and  that  both  the  corporatimi  and 
the  individual  defendants  agreed  to  pay  him 
a  commisdon  of  930,000.  He  further  pleads 
tlmt  he  procured  itersons  ready  and  willing 
to  buy  and  able  to  pay  9260,000.  The  allega- 
ti<m  as  to  having  procured  purctiasers  or 
persons  able,  willing,  and  ready  to  buy,  has 
no  support  in  the  record  unless  entering  Into 
the  contract  of  Bfay  20tb  and  the  statement 
therein  contained  that  'the  parties  of  the 
tliird  part  wwe  "ready  and  willing  to  pur- 
chase stodc  and  other  securities  of  the  said 
lUcblands  Irrigation  Company  on  the  terms 
hereinafter  stated"  be  accepted  as  evidence 
that  tbe  third  parties  were  able  and  willing 
to  buy  the  Bichlands  property  for  9260,000. 
If  plaintiff  had  furnished  such  persons  and 
defendants  had  refused  to  deal  with  them 
or  had  Insisted  upon  some  other  terms,  plain- 
tiff might  be  entitled  to  pay  for  his  aorlces. 
But  there  is  no  such  evidence. 

[3]  Tbe  contract  of  March  7th  was  signed 
by  the  corporation  alone;  that  of  Mhy  10th 
by  the  stockholders;  the  contract  of  May 
20th  by  Odell,  Macintosh,  and  Alexander,  evl* 
dently  acting  for  the  company.  Under  our 
statute,  the  plaintiff  could  recover  a  commis- 
sion only  by  virtue  of  a  contract.  He  could 
not  recover  as  upon  a  quantum  meruit.  Qase 
V.  Ralph,  1S8  Pac.  640.  Moreover,  the 
930,000  was  to  be  paid  only  out  of  tbe  pro- 
ceeds of  tbe  sale  when  received.  There  nev- 
er were  any  proceeds  of  a  sale.  Whatever 
plaintiff's  rights  to  payment  for  services  may 
be,  he  cannot,  imder  the  evidence  in  this 
case,  recover  on  his  special  contract,  because 
he  never  complied  with  the  terms  of  that 
contract. 

Nor  does  the  ertdence  Justify  the  infer- 
ence that  defendants,  or  any  of  th^,  refus- 
ed to*  proceed  with  tbe  contract  of  March 
7th,  or  that  they  preferred  the  trlparty  agree- 
ment to  a  9260,000  sale. 

[4]  Plaintiff  must  therefore  rely  upon  bis 
special  contract,  not  upon  a  general  employ- 
ment. 

The  line  of  demarcation  between  the  prin- 
ciples applying  to  the  rls^ts  of  a  broker  un- 
der a  special  ccmtract  and  to  his  rights  un- 
der a  general  employment  Is  clear  and  dis- 
tinct. As  stated  in  Karr  t.  Moffett,  105  Kan 
692,  186  Pac.  880: 

"The  ordinary  rule  that  a  real  estate  agent  Is 
entitled  to  his  commission  when  be  procures  a 
purchaser  who  is  ready,  willing,  and  able  to 
buy,  or  when  he  brings  a  buyer  and  seller  to- 
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fcther  wfao  make  a  bargain  on  different  term* 
than  tboie  theretofore  dictated  to  the  agent, 
does  not  apply  when  the  agect'e  commissioD  ia 
COTcrned  by  a  special  contract  between  him  and 
hla  princ^HtL** 

In  tbe  opliit<Hi  on  reheating  of  Karr  t. 
Ifoffett,  106  Kan.  $19,  m  Pac.  683,  tbe  Su- 
preme Court  of  Kansas  said: 

"Appellee  sued  for  an  ordinary  real  estate 
dealer*!  commluion,  aUegins  that  he  bad  eanied 
it  in  the  asaal  way.  •  *  •  The  proof  of  ex- 
istence of  the  Bpedal  contract  was  surely  an 
effective  way  of  disproving  that  the  defendants 
owed  the  plaintiff  for  serrieea  under  an  ordi- 
nary real  estate  dealer's  contract,  auch  ^s  would 
entitle  tbe  agent  to  the  usual  commission  when 
he  had  brought  buyer  and  seller  together, 
whereby  they  consummated  a  sale  on  terms 
agreeable  to  each  other,  'when  he  bad  been  tbe 
proGuiing  cause  of  tbe  sale,*  as  tbe  stock  phras- 
ing in  aoch  easeg  ia  ezpreased.** 

In  Unrpby  r.  W.  ft  W.  Lire  Stock  Go,  26 
Wya  4BS,  18d  Pac.  857,  it  Is  said: 

"Where,  by  the  contract  of  employment,  the 
eommission  it  made  dependent  npon  certain 
eonditiona  or  cratlngeneleB,  aa  npon  the  actual 
censummatiwi  of  a  sale,  or  Oie  full  payment  of 
the  porcbaae  money,  or  a  specified  part  thereof, 
such  as  an  agreed  first  payment,  or  a  net  price 
to  the  owner,  these  stipulations  will  govern, 
and  a  fulfillment  <tf  performance  of  the  pre- 
scribed conditions  is  generally  essential  to  the 
right  to.  compensation." 

In  Undley  t.  Tnj,  119  Gal.  2S8^  SI  Pac. 
SS3.  it  la  aald: 

"The  evidence  •  •  •  tends  to  show  an 
agreement  to  pay  commissions  out  of  the  first 
money  received,  and  no  money  has  ever  been 
received.  Under  such  a  contract,  tbe  broker 
ia  not'  entitled  to  compensation  when  he  finds 
a  purchaser  ready,  willing,  and  able  to  pnrcbaae 
on  the  prescribed  terms.  There  must  he  a  aale 
and  a  first  payment  to  entitle  him  to  recover. 
It  is  so  nominated  in  the  bond.** 

Under  tbe  contract  of  March  7th  tbe  cmn- 
mission  was  to  be  paid  out  of  proceeds  of 
sale  when  received,  and  unless  a  payment 
be  made  no  commission  would  be  due.  "It 
Is  so  nominated  In  the  bond." 

In  Clark  v.  Asbury  (Tei.  Civ.  App.)  134 
S.  W.  280,  a  broker  sued  upon  an  express 
contract  produced  a  customer  able  and 
willing  to  bay  upon  different  terms.  Holding 
that  tbe  broker  must  recover,  If  at  all,  upon 
the  written  contract  sued  npon,  tlie  court 
said: 

"In  O'Brien  v.  Gfllilaad,  4  Tex.  dv.  App.  40, 
23  8.  W.  244,  where  tbe  contract  with  tbe  bro- 
ker was  to  sell  for  cash,  and  be  produced  a  cus- 
tomer who  was  willing  to  buy  tbe  land  and  pay 
one-half  cash  and  execute  vendor's  lien  notes 
for  tbe  remainder,  and  the  broker  had  arranged 
to  sell  these  notes  for  cash,  it  was  held  that 
tills  was  not  a  sale  In  compliance  wltii  his  con- 
tract  to  sell  for  cash. 

"In  Thornton  t.  Stevenswo,  81  S.  W.  283,  tt 
was  held  Hiat,  where  a  binker  waa  to  sell  prop- 


erty at  a  certain  price  and  disenssed  tks  sal* 

with  a  party  who  afterwarda  purchased  from 
the  owner  at  a  different  price,  he  could  not  re- 
cover his  commissions  in  a  suit  on  his  con- 
tract. In  a  suit  for  commissions  on  a  eon- 
tract,  the  recovery  must  be  confined  to  the  con- 
tract itself.  Edison  v.  Saxon,  30  S.  W.  85& 
860.  These  are  sound  propositions  of  law,  sad 
a  broker  who  snes  upon  a  contract,  and  not 
upon  qoantnro  meruit,  cannot  recover  unless  be 
shows  compliance  with  the  contract,  or  unleu 
he  was  prevented  from  carrying  out  the  same 
by  tbe  seller.  Owen  v.  Kubn,  Loeb  ft  Co.,  72 
S.  W.  432.  Giving  an  agent  exclusive  ageocj 
does  not,  of  itself,  preclude  tbe  owner  from 
making  a  sale.  J,  I.  Case  Threshing  Macbiac 
Co.  V.  Wright  Hardware  Co.,  130  S.  W.  T29; 
Dole  T.  Sherwood,  41  Minn.  635.  43  N.  W.  S8ft 
5  U  R.  A.  720,  16  Atai.  St  Rep.  731.  Aad  if 
the  owner  Aake  a  sale  upon  other  and  Merest 
terms  from  those  set  forth  in  Us  contract  with 
tbe  agent,  it  cannot  be  said  that  tbe  agent  hu 
made  a  sale  in  compliance  with  the  terms  at 
said  cootract;  and  if  in  such  case  he  is  entitled 
to  any  compensation,  it  must  be  upon  qaaatim 
meruit,  and  not  npon  coatract," 

See,  also,  Murrsy  v.  Rlckard,  103  Va.  132, 
48  S.  E.  871:  Edwards  v.  Baker,  39  CaL  App. 
755,  180  Pac.  33:  Columbia  Realty  Co.  v. 
Alameda  Land  Co..  87  Or.  277,  168  Pac  Bi, 
440 ;  Cremer  v.  Miller,  66  Minn.  52,  67  N.  W. 
318;  Van  Norman  T.  ntcbette,  100  Ulna. 
145,  110  N.  W.  861. 

[6]  It  Is  argued  tbat  tbe  price  fixed  In  tbe 
March  contract  was  only  a  basts  for  fatort 
negotiations  between  the  owner  and  tbe  pat- 
cbaser&  If  tbe  selling  price  .was  only  a  ba- 
sis for  future  negotlaticais,  vliy  would  sot 
the  $30,000  mentltmed  as  a  commission  be 
equally  snbject  to  fluctuation?  Would  a  sale 
for  SSaOOO  entitle  tbe  broker  to  the  whole 
amount  as  a  commlsslonT  But  tbe  contract 
Is  definite  aa  to  tbe  sale  price.  It  plaialy 
says  the  price  Is  $260,000  out  of  wUdi  the 
stipulated  commission  of  $30,000,  not  a  per- 
centage, sliall  be  paid.  Toulmlnn  r.  Miller, 
3  Times  Rep.  836,  an  EngUsb  case  cited  by 
appellant's  counsel,  seems  to  tqibtdd  tbdr 
contention,  bnt,  as  the  facts  are  not  stated 
in  tbe  opinion,  what  seems  to  be  obiter  di^ 
turn  to  the  effect  that  "the  mention  of  a  i 
specific  sum  *  *  *  Is  merely  glvak  ■■ 
tbe  basis  for  future  negotiations,  leavlttg  tbe 
actual  price  to  be  settled  during  tbe  ooone 
of  tbe  negotiations,"  Is  not  pwsuaslve^  ud 
If  on  authority  of  that  casq  it  Is  <dainwd  that  j 
under  such  a  contract  as  that  brtmoi  idda- 
tiir  and  fbe  Ricblands  Gompaiiy  the-prlee  ia 
merely  a  basis  for  future  negotiationfl^  we 
do  not  agree  irith  the  propositioii  thus  ad- 
vanced. 

In  George  v..  Howard,  4  D.  U  B.  257.  | 
contract  was  that  Howard,  tlie  seller,  wooU 
sell  his  hotel,  exo^t  peracmal  efl^eets  and 
stock,  for  $40,000^  and  pay  George,  tlie  Mgeat, 
5  per  cent,  commission.  The  eourt  beid  that 
as  a  matter  of  interiwetatlon,  "in  tlie  U^t 
Hi  tlte  ourronndiiv  ctrcumatancaa,**  the  cob-  I 
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tract  was  not  to  pay  a  eommlflrion  on  $40,000. 
bat  tm  the  "purdiase  price,"  whatever  that 
might  nltlinat^  be  fixed  at,  accNnnpanied 
1^  a  statoBieiit  that  the  bads  of  tbe  negotla- 
llon  was  to  be  a  price  of  $40,000.  PlalntlfT 
secured  a  purchaser  for  $34,000.  This 
amount  was  accepted  by  tbe  owim,  tbe  sale 
completed,  and  the  broker  .was  h^d  entitled 
to  tbe  6  per  cent,  commlsslfln. 

In  tbe  ease  ot  Little  t.  Bldshman,  85 
Utah,  M6,  101  Pac.  084,  24  L.  B.  A.  (N.  S.) 
1182;  hi  annomiced  the  goieral  rule  that, 
when  the  broker  procures  a  pnmbasa-  ready, 
abl«,  and  willing  to  boy  for  tbe  price  and 
OD  tbe  terms  satis&Gtmy  to  bis  onployer,  be 
did  all  that  was  required  of  him.  The  bro- 
ko^  cMitraet  tn  Little  Fleishman,  supra, 
shows  the  Inapplicability  of  that  case  to  any 
Queotl<m  Invcdved  In  this  contrOTersy.  The 
pn^Kistlon  that  was  submitted  by  Fleishman, 
tbe  employw,  to  Little  ft  little,  the  brokers, 
thlst 
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"YoQ  are  glren  ezdarfre  sutborltr  to  sell  for 
me  the  followiac  property,"  situated  in  Salt 
Lake  City,  "for  the  sum  of  $33,000.00,  upon  the 
following  terms,  to  wit:  $25,000.00  cash,  bal- 
ance thirtr  days.  Id  the  event  of  a  sale  at  an; 
price  f«reed  opOn  I  agree  to  pay  the  regular 
commission,  which  is  five  per  cent,  oo  amounts 
up  to  $2,500.00  and  one  and  one-half  per  cent 
on  amounts  in  excess  thereof  This  order  good 
till  5  p.  m.  to-day." 

Within  the  stipulated  time  a  customer  was 
procured  who  was  ready,  able,  and  willing 
to  purchase  on  tbe  terms  specified,  and  who 
entered  into  a  contract  with  fbe  owner  for 
tbe  purchase  of  the  property,  niougb  tbe 
Bale  was  not  oonsummated,  because  of  the 
owner's  Inability  to  furnish  a  suffl(dent  ab- 
stract of  title,  the  broker  was  held  to  be  en- 
titled to  his  commlsBion. 

Frltaeh  r.  Hess,  4B  Utah,  75.  1«2  Faa  70, 
fa  also  not  apposite  to  any  Issue  in  the  In- 
stant case;' 

[t]  Aa  we  undMrstand  the  argument  tjt 
plalntUTs  counsel,  It  naay  be  summarised: 
Defoidanta  In  writing  employed  plaintiff,  a 
real  estata  bridcer,  to  procure  a  purchaser 
for  the  Richlands  holdings.  Porch asere 
were  produced  by  plaintiff  who  were  ready, 
willing,  and  able  to  purchase  same  on  terms 
spedfled.  Defiradants  entered  into  a  bind- 
ing .written  agreement  of  sale  with  the  pur- 
chasers, the  terms  being  satisfactory  to 
an  parties  concerned,  and  which  contract 
was  substituted  tax  tbe  proposlUon  to 
seU  for  $260^.  By  the  contract  of  May 
20,  1916,  tbe  Richlands  luddlngs  .were  actual- 
ly sold  to  tbe  purchasers,  and  defendants  are 
estopped  as  against  plaintiff  to  say  that  tbe 
transaction  was  not  a  sale  of  the  Rlcdilands 
holdings,  nie  reasoning  Is  loglcaL  The  ar- 
gnmoit  Is  sound,  and  it  would  be  unassailable 
were  it  not  ffnuded  uptm  what  to  us  appears 
to  be  a  mlBconceptlDn  of  what  the  ultimate 
fiicta  am  The  onployment  ot  plaintiff  ,was 


not  general.  He  bad  a  iEq>ectal  contract  with 
the  Richlands  Company  and  with  tbe  indi- 
vidual defendants,  if  he  was  employed  by  the 
latter  at  all.  nut  tbe  proposed  purchasers 
produced  by  plaintiff  .were  ready,  able,  and 
wilting  to  buy  on  the  terms  of  the  contract 
of  March  7.  1016,  is  not  estabUshed  by  tbe 
evidence.  Tbe  contract  of  May  20,  1818,  was 
not.  In  our  (pinion,  a  contract  of  sale.  It 
was  not  an  enforceable  contract  It  .was 
executory  and  conditional.  It  provided  that. 
If  within  a  year  the  State  Engineer  should 
determine  a  drainage  ayst^  to  be  necessary 
for  tbe  redamatlon  of  tbe  segregated  lands, 
the  Rldilands  Company  shonld  construct 
such  drainage  system  according  to  the 
spedflcatlons  approved  by  the  State  Engi- 
neer. As  we  understand  the  evidence,  the 
State  Land  Board  would. not  enter  Into  a 
contract  waiving  the  drainage  clause.  Mr, 
Alexander,  the  secretary  of  tbe  RlcMands 
Company.  testUled  that  the  State  Land 
Board  required  the  drainage  provision  In 
the  contract;  that  after  May  20,  1916,  Sti»y 
I  &  Steigmeyer,  attorneys  for  Mr.  B.  J.  Shields 
'  and  his  associates,  had  advised  blm  that 
they  would  not  approve  a  contract  containing 
the  drainage  features,  mie  trlparty  con- 
tract contained  a  clause  providing  that  tbe 
Carey  Act  contract  between  the  state  and 
the  Richlands  Company  must  be  "In  form  sat- 
isfactory to  the  legal  firm  of  Story  &  Steig- 
meyer, of  Salt  Lake  City,  expressed  in  writ- 
ing." How  could  it  be  the  fault  of  defend- 
ants that  a  ccmtract  satisfactory  to  Story 
&  Steigmeyer  was  not  obtained  from  the 
state  when  they  could  not  procure  a  contract 
with  the  drainage  features  omitted  and  when 
Story  A  Steigmeyer  had  informed  defendants 
that  they  .would  not  approve  a  contract  con- 
taining the  drainage  <dause?  The  contract 
of  May  20,  1916,  being,  therefore,  executory 
and  conditional,  never  having  been  consum- 
mated, not  a  dollar  having  been  paid  there- 
on, plaintiff  was  not  entitled  to  tbe  $30,000 
commission  that  was  payable  to  him  la  tb» 
event  only  of  the  purdiase  price  being  receiT- 
ed  by  the  defradants.  Being  dependent  oo 
the  approval  of  the  attorneys  for  tbe  third 
parties  to  the  contract,  the  trlparty  agree- 
ment was  only  tentative  and  conditionaL  It 
was  not  binding  on  the  parties  and  was  not 
carried  into  effect  The  execution  of  such  a 
contract  does  not  give  to  the  broker  a  il^t 
to  compensation.  9  C.  J.  603. 

In  Halprin  v.  Schachne,  21  Mlsc  Rep.  619, 
47  N.  Y.  Supp.  711,  affirmed  in  26  Misc.  Bepu 
797,  54  N.  T.  Supp.  1103,  It  Is  held  that, 
where  a  broker  for  the  sale  of  real  property 
brings  parties  together  but  a  contract  made 
by  them  is  by  its  terms  conditional  upon  the 
subsequent  approval  of  the  attorney  for  on* 
of  tbem  who  (ails  to  a^^rove  the  broker  is 
not  entitled  to  commistion.  Tbe  court  saya: 

"This  shows  that  to  law  this  agreement  Is 
made  upon  a  condition,  and  is  dependent  npoa 
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the  perforniaiioe  of  that  condttlon;  and,  if  tiia 
condition  ta  not  complied  with,  do  obligation 
thereunder  arises,  and  no  rights  thereunder  at- 
tach. The  rule  of  law  is  that  a  broker  is  enti- 
tled to  his  commissioD  vhen  the  minds  of  the 
parties  hare  met  on  every  material  particular 
of  the  transaction.  Here,  in  this  case,  how- 
ever, the  minds  of  the  partieB  fn  regard  to 
the  transaction  ban  nerer  met,  because  the 
▼alidi^  ttt  the  contract  was  made  dependent 
upon  the  condition  tbat  tbe  defendant's  attor- 
nej'  approve  of  the  contract  The  defendant's 
attorney  never  approved  of  the  contract.  la 
that  event  the  contract  and  the  whole  trans- 
action was  to  be  null  and  void  to  the  same  ef- 
fect as  if  no-  transaction  whatsoever  had  been 
agreed  upon  and  entered  into  between  tbe 
parties.  For  tbat  reason  the  condition  upon 
which  the  broker's  commission  depended,  and 
which  entitled  him  In  law  to  recover,  was  never 
fnlfilled.  and  he  is  not  entitled  to  recover." 

Among  otber  cues  sopporting  tbe  doctrine 
above  anooanced  are  tbese:  Hawkins  v. 
Oreen  (W.  Va.)  104  S.  E.  279:  Merritt  r.  Lil- 
lyblade.  57  Wash.  109, 106  Pac.  621;  Condlct 
v.  Cowdrey,  139  N-  T.  273,  34  N.  a  781;  Sul- 
livan T.  Millifeen,  118  Fed.  93.  SI  a  G.  A.  79; 
Rfaodea  T.  Wetberill,  236  Pa.  66.  84  Atl.  660; 
Ward  T.  Kennedy,  61  MIsc  Rep.  422,  101  N. 
Y.  Supp.  SUi  Id.,  122  App.  DiT.  890,  106  N. 
T.  Supp.  IIM:  Brown  t.  Keegan,  82  Colo. 
468,  76  Fftc.  1066;  Cameron  t.  Ayare,  ITS 
Cat.  662, 166  Pac.  SOL 

We  think  the  findings  of  fiiet  and  coocln- 
stona  <^  law  of  the  trial  court  were  right, 
and  that  the  record  contains  no  errors  Justi- 
^rlng  a  rerersaL 

The  Judgment  is  ttmefore  affirmed,  with 
costs. 

GOHFMAN.  a  X.  and  GIDEON,  THUB- 
MAN,  and  FRICE,  JJ.,  concur. 


aw  cai.  1) 

MILLER  V.  LERDO  LAND  CO.  (L.  A.  5926.) 

(Supreme  Court  of  California.  June  8,  1921.) 

Trssts  ^=»3 1— Brokerage  oontraot  held  a6\  to 
orvate  express  trust. 
A  contract  giving  plaintiff  the  right  to  sell 
defendant's  land,  plaintiff  to  receive  one-third 
of  the  proceeds,  bat  having  no  interest  in  tbe 
land,  beld  not  to  create  an  express  trust  in 
plaintiff's  favor,  and  a  Judgment  directing  de- 
fendant to  sell  the  land  and  pay  plaintiff  one- 
third  of  tbe  proceeds  within  a  given  time  in 
default  of  which  tbe  land  was  to  be  sold  by  a 
receiver  was  nnwarranted. 

In  Bank, 

Appeal  from  Superior  Court,  Kern  County ; 
ICUton  T.  Farmer,  Judge. 

Action  by  a  E.  MlUer  against  the  Lerdo 
Land  C<mipany.  Jndgmoit  for  i^alntlCF,  and 
defendant  appeals.  Rev«rsed. 


RBPORTBB  ecu. 

Anderson  A  Bortoi,  of  Bakerslldd,  Cor  ap- 
pellant. 

Nathan  Newby,  of  Los  Angeles,  tot  re- 
spondent. 

LENNON,  J.  This  Is  an  appeal  from  a 
judgm^t  in  an  action  to  quiet  title  to  and 
declare  a  trust  in  certain  lands  situated  la 
Kern  county,  CaL  We  quote  and  adc^  the 
following  statement  of  facts  from  tbe  opin- 
ion rendered  in  this  case  by  the  District  Court 
of  Appeal  and  wrlttra  by  Mr.  Justice  Enlist: 

"This  Is  an  appeal  bj  the  defendant,  Lerdo 
Land  Company,  a  corporation,  from  a  Jodgmcnt 
in  which  it  was  decreed  that  said  Lerdo  Lead 
Company  holds  legal  title  to  1,390.06  acres  of 
land  situate  in  Eem  county  in  trust  for  the 
purpose  of  selling  the  same  and  accoantiog  t* 
plaintiff  for  one-Uiird  of  tbe  gross  selling  pric* 
of  any  and  all  of  said  lands  until  finallj  dis- 
posed  of.  Said  Judgment  further  decreed  that 
said  land  be  sold  by  said  Lerdo  Land  Companr 
within  six  months  from  the  date  of  the  eatxy 
of  Judgment,  at  the  rate  of  9150  per  acre,  sa- 
lesB  plaintiff  consents  in  writing  to  a  sale  for 
a  less  sum,  and  in  the  event  of  a  failure  on  the 
part  of  said  Lerdo  Land  Company  to  sell  socb 
land  within  that  period  that  it  be  sold  by  a  re- 
ceiver  (who  was  named  in 'the  decree)  at  pub- 
lic or  private  sale,  for  the  highest  price  ob- 
tainable, for  casb  or  on  time,  subject  to  the 
confirmation  of  the  court,  and  that  from  tke 
proceeds  of  said  sale  the  costs  shsll  first  be  de- 
ducted, and  the  balance  divided,  one-third  to 
tbe  plaintiff  and  two-thirds  to  the  defendant 

"The  controversy  arises  over  two  written 
agreements  between  the  parties,  tbe  first  of 
which  is  dated  October  2,  1912.  and  the  second, 
which  Is  supplemental  to  the  first,  is  dated  Maj 
29,  1913.  The  first  agreement  is  quite  elab- 
orate and  comprefaensive,  and  It  will  therefore 
necessitate  paraphrasing  or  merely  stating  titt 
substance  of  many  of  its  provisions. 

"By  its  terms  respondent  was  given  tbe  cz- 
dusive  rtgbt  to  sell,  within  three  years.  6.4S1J1S 
acres  of  land  situate  in  Eem  county  beiongiBt 
to  appellant,  providing  1,500  acres  or  more 
were  sold  by  tbe  end  of  the  first  year,  and  4,000 
acres  by  the  end  of  the  second  year.  The  land 
was  to  be  sold  in  tracts  of  10  acres  or  more,  ex- 
cept lots  in  town  sites.  Tbe  sale  price  wu 
to  be  $160  or  more  per  acre.  If  the  land  soU 
for  $150  per  acre,  respondent  was  to  receive 
one-third  and  app^ants  two-thirds  of  tbe  sdl- 
ing  price,  and  if  it  sold  for  more  than  f  160  per 
acre  tbe  surplus  was  to  be  equally  divided. 
The  town-site  lots  were  to  be  sold  under  a  q>e- 
dal  arrangement,  which  it  Is  not  necessary  to 
mention  bere  in  detail.  Provision  was  also 
made  for  selling  on  deferred  payments,  in  vhii^ 
event  a  special  arrangement  was  made  for  the 
time  when  respondent  should  recrire  hti  pn 
rata.  It  was  alao  provided  that  respondent 
should  enter  immediately  upon  a  selling  cua- 
paign,  and  that  during  the  life  of  the  coatract 
be  should  not  engage  in  the  business  of  sellinf 
any  other  land  subdivisioD  without  appellant's 
written  consent- 

"Appellant  agreed  to  commence  and  to  eea- 
tinne  with  tbe  development  of  water  wells  as 
the  property  sold,  and  as  the  property  was  de- 
veloped to   equip   said   wells  with  casfngi. 


^9Por  otiwr  «asM      same  topic  and  KBT-NUUBER  In  all  Key-Numberad  Dlgesu  and  lodexw 
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purapB,  motoric  etc^  In  order  to  rapply  tbe 
land  sold  witb  water  for  irrigatioB.  It  was 
provided  that  a  certain  quatititj  of  water 
should  be  supplied  for  each  160  acres  of  land. 
Said  agreemcDt  also  contained  tbe  follo^ving 
proviaion:  'Provided  always,  however,  that  if 
it  shall  be  ascertained  and  determined  by  tbe 
first  party  (Lerdo  Land  Oompany)  in  the  drill- 
Utg  of  Weill  upon  any  portion  of  tiie  luids  ^t 
water  cannot  be  discorered,  produced,  and  de- 
veloped for  the  irrigation  of  the  same  in  ade- 
quate quandtieB,  and  at  reasonable  cost,  then 
and  in  that  event  the  first  party  shall  in  writ 
ing  notify  tbe  party  of  the  second  part  to  that 
effect,  and  shall  describe  the  lands  upon  which 
it  has  been  ascertained  and  determined  that  it 
is  not  practicable  to  develop  and  deliver  water 
in  adequate  quantltlei  and  at  aoeh  reasonable 
coat,  and  mcb  lands  w  descrfbed  in  bwA  no- 
tice shall  thereupon  be  removed  from  the  terma 
of  this  agreement,  and  shall  cease  to  be  af- 
fected hereby  or  inclndod  herein.'  Provision 
was  also  made  for  an  extension  of  the  time  to 
sell  the  land  if  the  sales  irere  retarded  by  the 
faOare  to  develop  water. 

'^o  Afay  29, 1913,  a  supplemental  agreement 
was  entered  into,  by  tbe  terms  of  whldi  it  was 
provided:  *Wbereaa,  the  parties  hereto  did  on 
the  2d  dsy  of  October,  1912,  enter  into  a  cer- 
tahi  indenture  of  agreement  whereby  tbe  party 
of  tbe  second  part  was  constituted  the  agent 
of  the  party  of  the  first  part  for  the  purpose 
of  selling  its  lands  known  as  the  "Lerdo  lands," 
consisting  of  about  seven  thousand  (7,000) 
acres  in  the  county  of  Kern,  state  of  California, 
for  the  consideration  and  upon  the  conditions 
therein  expressed,  a  copy  of  which  siUd  agree- 
ment ia  hereby  referred  to  and  made  a  part 
hereof;  and 

**  'Whereas  said  agreement  provided  among 
other  things  that  the  parties  thereto  might  mu- 
tually agree  to  except  and  release  from  said 
agreement  any  of  said  lands  included  therein, 
should  It  be  determined  that  it  would  not  be 
profitable  to  develop  water  upon  said  lands 
or  sell  the  same: 

"  *Now,  therefore,  this  agreement  Is  to  yiit- 
nesa  that  the  parties  hereby  mutnally  agree 
that  the  following  described  lands  shall  be 
withdrawn  from  the  operation  of  said  agree- 
ment: [Here  follows  the  description  ot  the 
land.] 

"  'It  is  further  understood  and  agreed  that  in 
consideration  of  the  withdrawal  of  said  lands, 
and  of  tbe  waiver  by  the  party  of  the  second 
part  of  his  commissions  as  provided  in  said 
indenture  of  agreement,  that  the  party  of  the 
second  part  shall  be  entitled  to  tbe  equal  one- 
third  of  tbe  selling  price  of  any  and  all  of  said 
lands  hereinabove  described,  to  be  paid  at  the 
times  and  in  the  manner  and  according  to  the 
terms  of  sale  of  the  remaining  two-thirda  in- 
terest in  said  lands  or  any  thereof  at  whatever 
date  said  lands  or  any  thereof  shall  or  may  be 
sold,  without  deduction  on  account  of  any  mort- 
gage or  other  lien  or  incumbrance  made,  done, 
or  sofferod  Iv  tbe  party  of  the  first  part,  its 
successors,  agents,  or  assigns;  provided,  how- 
ever, that  said  lands  shall  not  be  sold  at  less 
than  $150  per  acre  except  with  the  consent  of 
tbe  party  of  the  second  part  in  writing  firat  had 
and  obtained.* 

"The  supplemental  agreement  was  dated  and 
signed  in  duplicate  by  respondent  on  May  29, 
1913,  and  tranamitted  by  him  to  the  president 


of  tbe  appellant  company.  On  September  ^ 
1913,  one  of  the  dupliuatei  was  returned  to 
respondent,  duly  signed  by  appellant,  and  the 
other  duplicate  was  retained  by  appellant. 

"It  was  the  finding  of  the  court  that  the  sup- 
plemental agreement  of  May  28,  1913,  was  ob- 
tained from  the  respondent  through  the  rep* 
resentations  of  the  president  and  secretary,  re- 
spectively, of  the  appellant  company,  to  th* 
effect  that  *in  order  to  relieve  the  defendant 
from  the  obligation  to  develop  water  for  the 
irrigation  of  certain  portions  of  the  liCrdo 
tract,  the  said  defendant  desired  to  withdraw, 
by  mutual  consent  of  the  plaintiff  and  defend^ 
ant,  portions  of  said  Lerdo  tract  described  in 
tbe  sales  contract  dated  October  2,  1912,  from 
the  operation  of  said  contract,*  and  tiiat  it  was 
further  represented  to  respondent  'that  ao 
much  of  tile  purchase  money  that  mifl^t  be  re^ 
ceived  from  tfie  sale  of  said  land  to  be  with- 
drawn aa  would  be  necessary  would  be  used  for 
the  development  of  tbe  remainder  of  said  Lerde 
Tract,  by  the  instnllation  of  an  efficient  irriga- 
tion system,  and  that,  unless  sold  as  oil  land 
said  development  woi^d  have  to  be  postponed 
indefinitely.*  The  court  further  found  'that  on 
and  after  the  29th  day  of  May,  1918,  plaiotifl 
and  dtfendant  treated  t&e  lands  described  in 
said  contract  as  having  been  withdrawn  from 
the  operation  of  the  sales  cMitraet  dated  Oc- 
tober 2,  WtZ,  and  no  attempts  were  made  to 
aell  any  of  said  land  for  agricultural  purposes 
after  May  29,  1913;  •  «  •  that  defendant 
never  at  any  time  drilled  any  wells  or  attempt- 
ed to  drill  any  wells  upon  said  land  or  to  .in- 
stall any  irrigation  systun  thereon  for  the  pur- 
pose of  irrigating  said  land  solely  for  the  rea- 
son that  said  lud  had  been  withdrawn  from 
sale  for  acricultural  purposes  by  said  contract 
dated  May  29,  1913.'  And  tbe  court  further 
found  that  the  installation  of  an  irrigation  sys- 
tem on  said  withdrawn  land  would  have  cost 
the  defendant  a  sum  in  excess  of  $30,000,  of 
which  expense  the  defendant  was  relieved  by 
said  contract  dated  May  29,  1913. 

"No  sales  of  the  land  under  the  supplemental 
vreement  of  May  29, 1918,  were  miule,  and  on- 
March  24,  1914,  appellant  camcd  to  be  served 
upon  respondent  a  notice  to  the  effect  tiiat  said 
supplemental  agreement  was  not  tbe  corporate 
act  of  said  Lerdo  Land  Company,  nor  was  it 
ever  authorized  or  approved  by  it,  and  there- 
fore was  not  binding  upon  it.  This  action  T^as 
filed  1^  req>oddent  on  April  6,  1915.** 

We  are  of  tbe  opinion  that  tbe  -decree  of' 
the  trial  court  cannot  be  sustained  for  the 
reason  that  neither  tbe  pleadings  nor  proof 
Justify  that  portion  of  tbe  findings  and  de- 
cree determining  that  a  trust  exista  in  the 
lands.  Respondent's  rl^ts  under  tbe  con- 
tract of  May  29,  1913,  are  that  be  shall  re- 
ceive one-tbtrd  of  the  selling  price  of  any 
and  all  of  the  said  lands ;  that  this  one-third 
of  the  selling  price  shall  be  paid  to  respond- 
ent  at  the  times  and  In  the  manner  and  ac- 
cording to  the  same  terms  as  the  remaining 
two-thirds  are  paid  to  appellant ;  that  there 
shall  be  no  deduction  on  account  of  any  mort- 
gage or  other  lien  or  Incumbrance  made,  done, 
or  suffered  by  appellant,  its  successors  or  as- 
signs. It  is  apparent  from  a  recital  of  the 
gubstance  of  -the  provisi<»i8  that  the  contract 
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conferred  upon  respondent  notblug  more  than 
a  rlgbt  to  one-tblrd  of  the  proceeds  when  the 
lands  are  otAA.  There  is  a  distinction  between 
an  Interest  In  the  land  Itself  and  an  Interest 
In  the  money  obtained  from  the  sale  of  the 
land.  Green  t.  Brooks,  81  CaL  328,  332.  22 
Pac;  849.  In  the  cases  of  Green  t.  Brooks,  sa- 
l^a.  and  Hannah  v.  Canty,  176  Cal.  763,  167 
Pac.  373,  cited  by  respondent  In  si^port  of 
the  theory  that  a  trust  eztsta,  the  person 
claiming  to  be  the  baiefldary  of  the  trust 
was,  In  effect,  one  of  the  purchasers  of  the 
land  In  question  and  had  a  direct  tnto^st 
therein.  The  contract  relied  upon  re> 
■pendent,  hoverer,  does  not,  by  any  possible 
construction,  purport  to  pass  a  present  inter* 
eet  In  the  lands  to  respondeat  nor  to  ivovlda 
tor  ^  holdlns  of  the  lands  or  any  Interest 
13iereln  for  th»  benefit  of  respondent,  nor  Is 
tbere  anything  from  which  any  sn^  Inten- 
tion can  fidrly  be  inferred.  Thm  is,  tbere- 
fbre,  no  express  trust,  and  respcmdent  does 
not  contend  that  any  other  kind  of  trust  »- 
lets.  It  Is  clear  from  the  tmcontradlcted  evi- 
dence that  the  appellant  corporation  refused 
to  part  wlfh  any  interest  in  the  lands,  and 
it  follows  that  the  decree  Imposes  aptm  the 
purtles  terms  not  wlthbt  the  porvlew  of  Uielr 
agteonent  In  Uiat  It  compels  appellant  to  s^ 
the  lands,  although  appellant  Is  still  the  sole 
owner  ttiereof.  The  decree  creates  further 
rights  in  favor  of  respmdoit  by  depriving 
aroellant  at  the  right  to  control  the  terms  of 
the  sale  and  placing  the  same  in  the  hands 
of  a  lec^ver  desi^te  Qie  fact  that.the  par- 
ties contemplated  aOd  stipulated  that  appel- 
lant dumld  determine  all  the  conditiims  of 
sale,  with  the  single  proviso  that  the  price 
sbould  not  fall  below  |160  per  acre. 

It  Is  unnecessary  to  discuss  the  several 
othCT.  points  raised  upon  the  appeal,  for  the 
sole  object  of  the  action  is  to  dedace  a  trust 
in  the  lands.  It  having  been  determined  that 
no  trust  exists,  respondoif  ■  aetton  necee> 
saHly  fails. 

The  Judgment  la  reversed. 

We  concur:  AN6ELL0TII,  0.  J. ;  SHAW, 
J.;  SLOANE,  J.;  OLNBT.  J.;  WILBUB, 
J.;  liAWLOB,  J. 


(1S6  Cal.  32) 

WILLIAMS  V.  BULLOCK  TRACTOR  CO. 
(L.  A.  5583.) 

(Sapreme  Oonrt  of  California.  June  8, 1821.) 

I,  Pleading  ^=3403(3)— Deiden^  Is  eosipialnt 
cured  |^  answer. 
Id  an  action  to  recover  purchase  money  paid 
for  a  farm  tractor,  the  failure  of  the  complaint 
to  refer  to  the  fact  that  a  written  agreement 
of  sale  was  entered  into,  accompanied  by  a 
written  warranty,  was  immaterial,  where  the 
defldency  was  supplied  tqr  the  avermeata  of 
tha  aoBwer. 


2.  Sales  «=3267— CoMplsIst  Is  soHos  for  M'- 

ohase  price  lield  to  eontdn  (rrelevaat  matter. 
Where  a  written  agreement  of  sale  and 
warranty  expressly  exduded  all  implied  war- 
raotiea,  so  that  the  written  contract  became 
the  measure  of  Uability.  averments  of  the  com- 
plaint, in  an  action  to  recover  pnrchase  price, 
aa  to  oral  statementa  and  general  advertitfng 
representationa  by  defendant's  agents^  opon 
which  plaintiff  rdie^  were  irrelevant  and  Im- 
material matters. 

3.  Pleadlag  «=s>403(3)— Complalat  te  reoovar 
pHfdiato  price  held  seffldest  whsa  sapple- 
■asted  by  avamasts  of  aaswor. 

A  complaint,  In  an  action  to  recover  par- 
chase  price  paid  for  a  farm  tracer,  supplement- 
ed by  averments  of  the  answer,  keU  snAcicnt 
after  rejecting  surplusage,  although  there  was 
no  direct  allegation  that  the  tractor  failed  for 
lack  of  snitable  material;  durability  averments 
as  to  defects  and  weaknesses  saffletently  imply- 
ing sndi  fsihtre. 

4.  Appeal  ssi  error  «s)268(l),  719(6)— Ssfl- 
desoy  of  evldenoe  sot  reviewable^  where  as 
spedfloatlons  of  iHSuffldeacy  assloamest  ef 
errors  or  exoeptlons. 

Appdlant  cannot  object  to  the  suffiden^ 
the  evidence  to  sustain  findings,  where  the  bill 
of  exceptions  contains  do  epedficatioDs  of  ia- 
suffidency,  nor  any  assignments  of  error  or  ex- 
ceptions reserved. 

9.  Appeal  and  error  «»24l— Motlos  as  te  evi- 
dence Insuffident  to  warrant  review  of  sefl* 

eienoy  of  evldenoe. 
Although  motions  to  strike  out  portions  of 
testimony  and  to  dismiss  complaint  and  give 
defendant  judgment  and  the  Insoffideocy  of 
certain  parts  of  evidence  to  sustain  certain 
findings  are  alleged,  there  Is  insuffident  assign- 
meut  of  errors  of  Uw  occurring  en  the  trial  to 
warrant  review  of  the  evidence  where  no  ob- 
jection of  general  Insufficiency  of  evidence  to 
sustain  any  findings  material  to  a  judgment 
under  the  torm  of  cratract  of  sale  Involved 
was  contained  In  such  motions. 

6.  Sales  ^285(4)— Tinely  MUoe  ef  Meeli 
waived  by  sailer's  sesdneL 

Utorsl  compliance  with  reqnlronents  ef 
warranty  In  a  contract  of  sale,  requiring  Im- 
mediate written  notice  if  the  tractor  sold  fmled 
to  work  well  after  three  days'  trial  and  im- 
mediate return  of  the  tractor.  In  which  event 
the  price  was  to  be  refunded,  held  waived  by 
seller's  acts,  wbere  delivery  was  never  actaally 
made  or  accepted  by  the  buyer,  and  seller's 
agents  were  unable  to  put  the  tractor  in  prop- 
er condition,  and  the  buyer  was  entitled  to  re- 
cover the  purchase  price. 

7.  Sales  «=»440<3)— Evldenoe  tbat  warraated 
maotilnf  wm  In  good  condition  loSlg  after  ra- 
Jeotlon  held  Inadmissible. 

In  an  action  to  recover  the  purdiase  price 
of  a  farm  tractor,  testimony  of  witnesses  who 
inspected  the  tractor  long  after  the  attempt 
to  operate  It,  and  after  the  buyer's  attempted 
reacisdon  for  breac];  of  warranty,  to  tiie  ef- 
fect that  they  discovered  nothing  wrong  with 
it,  etc,  waa  inadmissible,  where  there  wss  no 
showing  that  the  tractor  remained  in  same 
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conditloii  u  when  it  wu  prerlooBly  tried  oat, 
and,  u  It  wu  the  MUer*t  duty  to  make  the 
tractor  work  aatisfaetorlly  apon  demand  with- 
in a  reasonable  time,  ■odi  erldeDoe  ink  Im- 
material to  the  boTer'a  right  to  veeorer. 

In  Bank. 

Aiq>eal  from  Superior  Oonrt,  Los  AngeUw 
Coan^;  Fred  H.  Taft,  Judge. 

A&tton  by  Annlft  P.  Williams  against  the 
Bollock  Tractor  Gompany.  Jndgmoat  for 
plalnttit  and  detendant  sppsala.  AfBrmed. 

Blcksler,  Smith  ft  of  Los  Angeles, 

for  aiq^dlant 

George  H.  Hoore,  <rf  Los  Angeles,  Ibr  re- 
qtondent 

BIX>ANZ^  J.  This  appeal  la  taken  from  a 
jndgmcnt  fbr  plaintiff  to  recover  from  de- 
fendant 11,280,  with  interest  and  costs,  on 
account  of  mmer  paid  by  pl^tlff  to  deftnd- 
ant  im  a  contract  of  pnrchase  of  a  gasoline 
farm  tractOT,  which  ocmtract  was  rescinded 
by  jdaintlff  for  fatlnre  of  certain  coadltione 
and  warranties  at  the  contract 

The  action  was  tried  on  an  amended  com- 
plaint and  answer  thereto.  The  amended 
complaint  sets  forth  in  general  terms  the 
sgreement  of  the  plaintiff  to  buy,  and  of  the 
defendant  to  sell,  a  certain  tractor,  known  as 
a  "16-10  H.  P.  creeping  grip  gasoline  tractor, 
complete,  at  and  for  the  snm  of  fl,lS6.25,*' 
and  that  the  plaintiff  then  and  there,  on  or 
abont  January  26,  1916,  paid  to  said  defend- 
ant said  stun  of  ^,1S6.26  'for  said  tractor. 
It  is  farther  alleged  that  the  defendant 
thereafter,  on  or  about  the  4th  day  of  Febru- 
ary, 1&16,  delivered  the  tractor  at  plaintiff's 
ranch,  near  TlctorvUle,  in  the  county  of  San 
Bernardino,  GaL,  and  then  and  there,  fbr  a 
period  of  about  three  days,  attempted  to  op- 
erate Bald  tractor  on  plaintiff's  said  ranch; 
that  the  attempt  to  make  the  tractor  work 
failed  because  of  structural  defects,  break- 
age of  parts,  excessive  beating  of  engine,  faul- 
ty adjustment  of  the  machinery,  etc.;  that 
during  all  the  times  while  said  defoidant, 
through  its  agents  and  servants,  was  operating 
and  in  charge  and  control  of  said  tractor,  It 
represented  to  plaintiff  and  assured  plaintiff 
that  said  tractor  would  operate  satisfacto- 
rily when  the  same  was  properly  adjusted  and 
when  certain  new  parts  were  added  thereto; 
that  the  defendant  then  left  the  tractor  with 
plaintiff  with  the  representation  that  It 
would  work  satisfactorily  on  tbe  replacement 
of  certain  minor  parts,  which  were  to  be  sup- 
plied by  defendant  and  sent  to  the  ranch; 
that  tbe  tractor  was  left  by  defendant  In  the 
field  at  plalntUTs  ranch  in  charge  of  plain- 
tiff's mechanics;  that  thereafter  plaintiff  at- 
tempted to  operate  said  tractor  but  was  un- 
able to  make  It  work,  and  on  February  10 
again  notified  defendant  of  sucb  fact,  and 
defendant  thereupon  sent  to  plaintiff  at  her 
ranch  certain  parts  for  tbe  engine  and  a  new 


carburetor  representing  that  wlQi  sncb  new 
parts  tbe  tractor  would  work  satlstectorily ; 
tliat  plaintiff  thereupon  made  further  at- 
tempts to  operate  the  tractor,  with  the  re- 
sult that  the  engine  became  overheated,  the 
parts  broktti  and  out  of  adjustment,  altbou^ 
carefully  and  cmnpetentiy  managed  and  con- 
trolled by  plaintiff's  mechanic;  tliat  com- 
plaint was  again  made  to  defendant,  who,  on 
or  about  March  IS,  1916,  sent  a  mechanic  to 
the  ranch  to  adjust,  repair,  and  overhaul  the 
tractor,  and  that  said  medianic  worked  about 
eight  hours  on  March  13,  and  again  on  March 
14,  In  an  attempt  to  put  the  tractor  In  work- 
ing order  but  was  unable  to  do  so,  and  said 
mechanic  left  said  tractor  at  plaintiff's  ranch 
and  the  same  has  not  been  moved  and  could 
not  be  moved  or  operated  since;  "that  at  the 
time  defendant's  said  medianlc  worked  ol 
sald  tractor  said  mechanic  found  that  the 
engine  was  worn  and  could  not  be  made  to 
operate  without  b^ng  entirely  overhauled 
and  partially  rebuilt;  that  otber  bearings  on 
said  tractor  were  entirely  worn  out;  that 
the  oU  feeders  were  broken;  that  the  piston 
rings  were  mtirely  worn  out  and  the  cyl- 
inders were  worn;  tliat  the  gear  wheels  were 
not  true;  that  the  brake  was  broken;  that 
certain  oil  cups  were  omitted;  that  the  irls- 
Um  bearings  on  the  crank  shaft  were  worn; 
that  the  cam  on  the  exhaust  arms  was  out  of 
adjustment  and  numerous  other  defects  ex- 
isted on  said  tractor;  that  said  mechanic 
was  unable  to  repair  said  tractor  or  make  It 
operate";  and  at  all  times  and  up  to  the  com- 
mencement of  this  action  said  defendant  baa 
failed  and  refused  to  attempt  to  repair,  over- 
haul, or  adjust  said  tractor,  and  plaintiff  al- 
leges that  said  tractor  cannot  be  repaired, 
overhauled,  or  adjusted  or  made  to  operate 
or  run  for  any  considerable  period  of  time 
or  St  all,  and  cannot  be  made  to  do  the  work 
represented  tf  detatdant  to  the  plaintiff  u 
aforesaid,  or  to  do  the  work  foe  which  It  was 
mannfactored  by  the  defndant;  that  the 
consideration  for  tbe  said  sum  of  $14f»6^, 
paid  by  the  plaintiff  to  the  defendant,  has 
wholly  failed;  Uiat  on  or  about  the  8tb  day 
of  April,  1916,  the  plaintiff  served  notice  of 
resdssion,  notified  defendant  that  the  trac- 
tor was  at  plaintiff's  randi  where  left  by 
defendant's  mechanic,  subject  to  the  order 
and  control  of  defendant,  and  demanded  the 
return  and  payment  to  plaintiff  of  said  sum 
of  $l,lfi6^,  and  that  no  part  of  said  sum 
has  been  r^atd. 

There  was  a  second  count  In  the  complaint 
to  recover  the  sum  of  |l,156Ji5  as  money  bad 
and  received  by  tbe  defendant  to  and  for  the 
use  of  the  plaintiff.  Tbe  court  on  the  trial 
found  the  facte  for  the  plaintiff,  as  above 
stated,  substantially  as  alleged  in  the  com- 
plaint, and  gave  Judgmrat  tor  plaintiff  for 
tbe  amount  named,  from  wbicb  Judgment  tbe 
defendant  appeals. 


Digitized  by  Google 


782 


198  PAGiriG  BBPOBTEA 


In  statlnK  the  Issues  presented  by  the  com* 
plaint  tbere  bas  thus  for  been  no  reference 
to  terms  ot  omtract  or  conditions  of  sale  up- 
on the  breach  of  which  plaintiff's  right  of  re- 
scission may  rest. 

The  facts  pleaded  In  the  complaint  in  this 
r^ard  were  certain  representations  by  de- 
fendant's agents,  made  orally  and  by  prtnted 
advertising  matter,  relating  to  the  qualities 
of  the  tractor.  It  is  alleged  that  as  an  In- 
ducement to  the  contract  the  agents  of  de- 
Cffiidant  guaranteed  that  the  tractor  was  of 
thfl  latest  model,  would  run  and  <^rate  con- 
Unuously,  puUli^  a  load  and  main  tainting  a 
speed  of  2H  miles  per  hour;  that  it  would 
opente  lo  a  field,  pulling  not  less  than  three 
plows,  turning  a  14-lndi  furrow,  8  or  10  In- 
ches deep;  that  It  would  plow  9  or  8  acres  a 
day;  that  it  was  tree  from  defects  In  con- 
■tmctton  and  was  ottlrdy  suitable  and  fit  for 
farm  work;  together  with  many  otber  enu- 
merated Qualities  ot  excellence.  It  is  furtiier 
alleged  that  plaintiff  had  no  knowledge  of  or 
experience  with  tractors,  and  relied  on  the 
representations  of  defendant's  agents,  and 
that  defendant  was  aware  of  that  fact 

[1]  No  reference  Is  made  in  the  comirialnt 
to  the  fact  that  a  written  agreanent  of  sale 
was  entered  Into  between  the  parties,  accom- 
panied by  a  writtai  warranty  s^ed  by  the 
defendant,  and  whidi,  it  Is  contended,  con- 
tains the  conditions  of  the  sale  and  limits  the 
UaUUty  of  the  defendant  However,  this 
contract  and  warranty  was  set  out  In  full  by 
defendant's  answer,  and  entered  Into  the  Is- 
sues presented  to  the  court  on  the  trial  as 
completely  as  though  pleaded  by  the  plaintiff. 
The  defldaicy  in  this  respect  of  plaintiff's 
pleading  was  therefore  supplied  by  the  aver- 
ioeuts  of  the  answer.  Shlvely  v.  Semi-Trop- 
ic, etc..  Oo..  99  Cal.  259,  33  Pac.  848;  Dag- 
gett V.  Gray.  llO  OaL  169,  42  Pac.  B68;  Sav. 
Bank  t.  Barrett  126  Cal.  413,  S8  Pac.  914; 
nifm  T.  rerry,  127  Gal.  664,  00  Pac  434. 
'  The  contract  and  warrant?  allied  by  the 
antwer  and  proven  on  the  trial  are  in  words 
and  figures  as  fcfllows: 

"Order  for  'Creeping  Grip*  Gaaolioe  Tractor. 

"To  Bollock  Tractor  Company,  Ghic«co.  HI.. 
U.  S.  A. 

"The  undersigned,  of  Vietorvfile  post  ofiBce. 
comity  of  San  Bernardino,  state  of  Galifomia. 

rural  route  No.  .  hereby  parebase  of  you. 

Btibject  to  all  the  condttioiis  of  agreement  and 
warranty  printed  on  back  of  this  order,  and 
made  a  part  hereof:  To  be  shipped  to  A.  P. 
WUliams,  R.  R.  aUtion,  Victorville,  CaL,  via 
Santa  Ft.  Quantitr  1.  8i»  16-10  H.  P. 
'creeping  grip'  gaAoline  tractor  complete,  and 
agrees  to  pay  freight  on  same  from  Los  An- 
geles, Cal.,  U.  S,  A.,  and  to  settle  for  uid  trac- 
tor by  payment  of  (1,156J!5)  eleven  handred 
6fty-Bix  and  twenty-five  hundredths  dollars  aa 
follows:  Cash. 

"It  is  expresslj  agreed  that  this  order  shall 
not  be  coontermanded,  and  that  said  tractor 
shall  remain  and  be  held  by  the  undersigned  as- 
yoar  exdasive  property  until  the  purciiase 


money  shall  have  been  pidd  In  foil;  and  fliat 
said  tractor  or  any  ^xt  of  same  shall  be  aad 
remain  personal  property  In  whatsoever  msn- 
ner  It  may  be  annexed  to  realty.  lUs  order 
is  given  snbject  to  acceptance  by  the  Boiled 
Tractor  Company. 

"Signed  and  dated  the  26tb  day  of  Jaoaaiy, 
1916. 

"[Signed]  Annie  P.  Wflliams,  Porehaaer. 

"Dated  at  Chicago,  111.,   .  101-. 

"Accepted,        Bollock  Tractor  Onnpany, 

"By  ^. 

"Rwommended  for  acceptance  by  A.X3,  HU- 
ael 

"Warranty. 

"Bollock  Tractor  Company'  (a  eorporatioo) 
warrants  its  'creeping  grip'  tractor  herein  de- 
scribed to  be  wen  made  of  good  materials,  ssd 
durable  If  used  with  proper  care. 

"Said  company  agrees  to  furnish,  free  «f 
charge,  any  part  that  may  prove  defective 
within  mie  year;  said  company  may  at  its 
option  require  the  return  of  sudi  defective 
part  freight  or  express  prepaid,  to  tiie  CsetHT 
for  Inspection  and  ezatoioation,  and  assnaws 
no  responsibility  when  the  machine,  or  part 
retamed,  Indicates  misuse  or  neglect  of  altera- 
tions or  repairs  made  outside  Its  factory.  If 
upon  three  days'  trial,  with  proper  care,  the 
tractor  falls  to  work  well,  the  porcbaser  shaD 
immediately  give  written  notice  to  the  Bullock 
Tractor  Company,  at  Chicago,  lit,  and  to  the 
agent  from  whom  it  was  purchased,  statinf 
wberdn  the  tractor  folia,  and  when  the  par* 
chaser  desires  us  to  send  a  competent  man  to 
put  it  In  good  working  order,  shall  allow  rea- 
sonable time  thf^efor,  and  render  necessary 
and  friendly  assistance  to  operate  it 

*^f  the  trouble  is  dve  to  defective  material 
or  workmanship,  the  total  cost  of  sending  the 
expert  shall  be  borne  by  the  company;  other- 
wise the  purchaser  shall  pay  said  expense.  If 
the  tractor  cannot  then  be  made  to  work  well, 
tbe  purdwser  dtaU  Immediately  return  ft  to 
said  agent  and  the  price  paid  shall  be  re- 
funded, which  shall  constitute  a  settlement  In 
full  of  the  transaction,  . 

"Use  of  the  tractor  after  three  daya,  or  fail- 
nre  to  give  written  notice  to  said  company 
and  its  agent  or  failure  to  return  the  tractor 
as  above  specified,  ahall  operate  as  an  accept- 
ance of  it.  and  a  fulfillment  of  this  warranty. 

"This  warranty  cannot  be  changed  or  abridg- 
ed, and  excludes  all  implied  warranties. 

"Bullock  Tractor  Gompaay." 

[{]  It  may  be  conceded,  under  this  agree- 
ment and  warranty  and  the  express  stipola- 
tlon  therein  that  the  agreemeot  "exdodes 
all  Implied  warranties,"  that  tbis  wrlttui 
contract  is  the  measare  of  defendant's  li- 
ability as  to  the  quality  and  utility  of  the 
tractor,  and  that  the  averments  of  the  com- 
plaint as  to  oral  statements  and  general 
advertising  representations  on  the  part  at 
the  defendant's  agents,  apon  wbich  plain- 
tiff relied,  are  irrelevant  and  Immaterial  mat- 
ter. Remsberg  v.  Hackney  Mfg.  Co.,  174  Cal. 
799,  164  Pac.  792.  However,  It  Is  erppessly 
guaranteed  by  the  contract  that  the  tractor 
Is  well  made  and  ot  good  materials,  and 
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durable,  If  properly  cared  for  "and  durable  If 
used  with  proper  care,"  and  it  Is  provided 
that  "If  upon  three  days'  trial,  with  proper 
care,  the  tractor  fails  to  work  well,  the  pur- 
chaser shall  Immediately"  notify  the  tractor 
company,  which  shall  "send  a  competent  man 
to  put  the  machine  In  good  working  order," 
and  *1f  the  tractor  cannot  be  made  to  work 
well  the  purchaser  shall  Immediately  return 
It  to  said  agent,  and  the  price  paid  shall  be 
refunded,  which  shall  constitute  a  settlement 
in  full  of  the  transaction." 

[3]  We  think  the  pleadings  thus  supple- 
mented by  the  averments  of  the  answer  pre- 
sent sufficient  facts  to  maintain  a  cause  of 
action  upoq  the  conditions  for  recovery  of 
the  purchase  money  as  set  ont  in  the  written 
ctmtract  and  warranty  after  rejecting  all 
other  representations  pleaded  as  surplusage. 

Although  there  Is  no  direct  allegation  in 
the  complaint  that  the  tractor  failed  for  lack 
of  suitable  material  and  durability,  the 
averments  as  to  its  numerous  defects  and 
weaknesses  sufficiently  Imply  such  failure. 

The  findings  of  the  trial  court,  while  cover- 
ing the  Irrelevant  matter  pleaded  as  to  oral 
representations  of  the  qualities  of  their  trac- 
tor, are  ample  as  to  the  lack  of  quality  and 
dnrablllty  of  the  tractor  and  failure  of  the 
defendant  to  put  It  in  working  condition,  to 
support  plalntifTs  rescission  and  demand  for 
repayment  of  the  purchase  money. 

The  court  finds: 

That  "nld  bactor  waa  neither  well  made  of 
good  materfala  nor  waa  it  dnrable  if  or  when 
used  with  [ffoper  care";  that  It  could  not  be 
operated  "because  it  was  improperly  construct- 
ed and  buUt,  and  was  not  made  of  good  mate- 
rials and  was  not  durable";  that  at  times  "said 
tractor  would  not  develop  sufficient  power  to 
move  its  own  weight,  and  the  plaintiff  after 
ten  days  was  nnable  to  plow  with  said  trac- 
tor to  exceed  two  acres;  that  said  tractor  in 
said  time  wore  out  the  piston  rings;  that  the 
main  bearings  of  the  drive  shaft  became  worn; 
that  certain  oil  pipes  and  feed  pipes  became 
broken  and  disconnected;  that  the  clutdi  col* 
lars  were  enUrely  worn  out;  the  engine  when 
mn  became  excessively  bot^and  it  was  neces- 
sary to  stop  said  engine  and  allow  it  to  cool 
off  so  that  the  same  would  run  at  all;  parts 
and  poTtaons  thereof  became  loosened  and 
broken,  and  aaid  tractor  would  not  pull  the  load 
that  would  be  polled  by  an  ordinary  two-horse 
team;  that  during  all  of  aaid  time  said  tractor 
was  properly  Inbrtcated  with  oil,  was  furnished 
proper  fnel  and  proper  oU,  and  had  and  was 
given  by  plaintiff  proper  care  in  all  respects." 

[4]  The  appellant  is  not  in  a  position  here 
to  object  to  the  sufficiency  of  the  evidence  to 
support  the  findings,  In  that  the  bill  of  ex- 
ceptUms  contains  no  specifications  of  fuBoffl- 
ciency,  or  any  assignment  of  errors  or  ex- 
ceptions reserved.  Millar  v.  Millar,  175  Cal. 
797,  167  Pac.  3»4,  L.  Rv  A.  1918B,  415,  Ann. 
Oas.  1918E,  184;  City  of  Pasadena  v.  Stlm- 
son.  91  Cat.  238,  27  Pac.  604;  Smith  T. 
Ifeade,  S6  CaU  App.  173,  171  Pac.  815. 


[6]  Neither  do  we  think  there  Is  sufficient 
assignment  of  errors  of  law  occurring  on  the 
trial  to  entitle  appellant  to  a  review  of  the 
evidence.  Motions  were  made  and  overruled 
at  the  close  of  the  trial,  which  It  Is  claimed 
were  substantially  a  motion  for  nonsuit. 
These  Included  a  motion  to  strike  out  por- 
tions of  the  testimony  and  to  dismiss  the 
complaint  and  give  Judgment  for  defendant, 
and  insufficiency  of  certain  specified  parta  of 
the  evidence  to  sustain  certain  findings  is  al- 
lied, but  no  objection  of  general  Insufficien- 
cy of  the  evidence  to  sustain  any  of  the  find- 
ings material  to  a  Judgment  nnder  the  terms 
of  the  contract  and  warranty  was  contained 
in  the  motions. 

The  greater  portion  of  appellant's  volu- 
minous briefs,  however,  is  devoted  to  discus- 
sion of  the  conflicting  evidence,  and  we  have 
considered  the  same,  with  the  result  that  we 
find  ample  testimony  to  support  the  fludlngs. 
Nearly  all  the  probative  facts  relating  to  the 
condition  and  operation  of  the  tractor  given 
with  considerable  detail  In  the  findings,  are. 
In  substance,  a  synopsia  of  the  testlnumy  of' 
plaintiff's  witnesses. 

There  can  be  no  question,  under  the  find- 
ings and  evidence,  that  the  trial  court  was 
Justified  in  its  conclusion  that  the  tractor 
was  not  well  made  of  good  materials  or  dur- 
able in  use,  or  that  the  plalntlfT,  if  she  acted 
in  due  time  and  on  proper  notice  to  the  de-' 
fendant,  was  Justified  In  rescinding  the  con- 
tract and  demanding  a  return  of  the  purchase 
money. 

[6]  Appellant,  however,  claims  that  notice 
of  the  unsatisfactory  condition  of  the  tractor 
was  not  given  in  compliance  with  the  con- 
tract, that  the  rescission  was  not  made  with- 
in the  time  stipulated,  and  that  no  return  of 
the  tractor  was  made  to  defendant's  agents. 

It  was  stipulated  nnder  the  agreement  of 
warranty  that~ 

"If  upon  three  days*  trial,  vith  proper  care, 
the  tractor  fails  to  work  well  the  purchaser 
shall  immediately  give  written  notice  to  the 
Bullock  Tractor  Company,  at  Chicago,  m.,  and 
to  the  agent  from  whom  it  was  purchased,  stat- 
ing wherein  the  tractor  fails,  and  when  the 
purchaser  desires  us  to  send  a  competent 
man  to  put  it  in  good  working  order,. shall  al- 
low reasonable  time  therefor,  and  render  neces- 
sary and  friendly  assiitanca  to  operate  it" 

And  further: 

"If  the  tractor  cannot  then  be  made  to  work 
welt,  the  purchaser  shall  Immediately  return 
it  to  said  agent,  and  the  price  paid  shall  tw  re- 

fonded." 

And  also  that — 

"Use  of  the  tractor  after  three  days,  or  fail- 
ure to  give  written  notice  to  said  company 
and  its  agent,  or  failure  to  return  the  tractor 
as  above  specified,  shall  operate  as  an  accept- 
ance of  It,  and  a  fulfillment  of  this  warranty." 

There  was  no  literal  compliance  with  these 
reqoirementa.  But  bo  far  as  time  may  have 
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been  of  the  essence  of  the  agreement,  this 
was  waived  by  the  acts  of  defendant.  De- 
livery of  the  tractor  was  at  no  time  actually 
made,  or  accepted,  by  the  plaintiff.  Defend- 
ant's agents  undertook  personally  to  deliver 
the  tractor  at  plaintiff's  ranch  and  pnt  It  in 
operation.  It  arrived  in  their  charge  in  a 
crippled  condition  on  the  3d  of  February. 
On  the  4tb  it  was  repaired  and  adjusted,  and 
during  the  4tb,  Cth,  and  6th  defendant's 
agents  were  in  charge  attanptlng  to  make  it 
work.  They  were  not  snccessful,  and  on  the 
last  date  named  plalntJff  stated  to  said 
agents  and  servants  that  said  tractor  was  not 
satisfactory  and  refused  to  accept  It  It  was 
however,  left  at  the  ranch,  and  plaintiff's  sons, 
one  of  whom  was  experienced  In  mechanics 
and  with  motors  and  machinery,  attempted  to 
put  it  in  operation.  The  findings  are  that  they 
handled  It  skillfully  and  with  due  care.  They 
were  unable  to  get  any  better  results  for 
the  reason  of  the  defects  as  found  by  the 
court,  and  on  February  9th,  within  three  days 
after  defendant's  agents  had.  left  it,  after 
their  own  futile  experiments,  plaintiff  "noti- 
fied the  defendant  In  writing  that  said  trac- 
tor was  not  satisfactory,"  and  called  atten- 
tion to  Its  defective  and  broken  condition, 
end  requested  that  a  mechanic  be  sent  im- 
mediately to  put  It  Into  commission.  There- 
after plaintiff  sent  certain  new  parts.  Includ- 
ing^ a  carburetor  that  did  not  fit.  The  ma- 
chine still  not  operating,  defendant  sent  a 
medianlc  on  March  .13th,  who  worked  on 
the  tractor  nnavallingly  for  about  two  days 
and  th^n  abandoned  It  because  he  did  not 
have  parts  and  material  sufiBcient  to  make 
the  nec^sary  repalra.  No  further  attempt 
was  made  by  defendant  to  put  the  tractor 
in  a  ccmdltlon  to  operate,  and  after  waiting 
ontll  the  8th  of  AprU,  1916,  the  plaintiff  In 
writing  again  notified  defendant  that  the 
tractor  would  not  work  and  gave  notice  of  re- 
scission of  the  contract,  and  that  the  tractor 
was  at  the,  ranch  where  defendant's  agents 
had  left  It  and  was  subject  to  defendant's  or- 
ders, and  demanded  repayment  of  the  pur^ 
chase  money. 

There  were  further  negotiations,  but  no 
substantial  repair  of  the  tractor.  A  fnrther 
notice  of  rescission  and  demand  for  return  of 
the  phrciiase  money  was  made  on  May  12tb. 
Plaintiff  had  never  accepted  delivery  6t  the 
tractor,  and  notice  to  defendant  and  Its 
agents  that  they  would  find  it  where  they 
had  left  it  and  that  it  was  subject  to  their 
orders  was  a .  suffldent  return  of  any  posses- 
sion plaintiff  had. 

Under  the  pleadings,  evidence,  and  findings 
the  plaintiff  was  entitled  to  recover. 

[7]  The  more  serious  question  of  error 
arises  upon  the  exception  of  defendant  to  the 
ruling  of  the  trial  court  excluding  frcmi  the 
evidence  the  depositions  of  certain  of  defend- 
ant's witnesses.  The  testimony  thus  offered 
was  ol  witnesses  who  inspected  the  tractor 
long  after  the  attempt  to  ctperate  It  and  after 


the  rescission  by  plaintiff,  and  was  to  the 
effect  that  on  such  Inspection  tiiey  discovered  - 
nothing  wrong  with  the  tractor,  and  after 
some  slight  adjustments  were  able  to  oper- 
ate it  satisfactorily.  Such  testimony  could 
only  be  admitted  after  a  showing  that  the 
tractor  remained  in  the  same  condition  as 
when  it  was  prevlwisly  tried  out  Although 
there  was  evidence  that  it  had  been  left 
standing  where  It  was  when  plaintiff  rejected 
it  and  had  not  been  used  since,  we  have 
looked  in  vain  for  any  affirmative  showing 
that  it  had  not  been  overhauled  or  changed. 

In  any  evrait,  It  was  the  duty  of  the  de- 
fendant under  the  contract  to  make  the  trac- 
tor work  satisfactorily  upon  demand  and 
within  a  reasonable  time,  and  evidence  that 
some  months  later  defendant's  witnesses 
were  able  to  operate  It  vrith  slight  repairs  Is 
immaterial  to  plaintiff's  right  to  recovery. 
Moreover,  the  evidence  was  cumulative;  the 
defendant  having  had  the  advantage  of  the 
testimony  of  its  agents  who  sold  the  ma- 
chine and  who  tested  and  repaired  it  on  the 
attempted  deliTery  as  to  Its  condition  at  Out 
time. 

Many  of  the  points  involved  in  this  appeal 
are  covered  by  the  opinion  of  Mr.  Justice 
Hart  in  Ventura  Mfg.  Co.  v.  Warfield,  37 
Cal.  App.  147.  174  Pac.  882,  an  action  strik- 
ingly similar  to  this  In  Its  facts  and  In  the 
Issue  presented  on  appeal.  Judgment  for 
plaintiff  was  affirmed  and  a  petition  for  beai^ 
Ing  in  this  court  was  denied. 

Tho  Judgment  bwdn  is  afflnned. 

We  concur:  ANGELLOTTT.  C.  J.;  LKN- 
NON.  J.;  OI^Y,  J.i  WIIiBUB,  J.;  SHAW, 
J.;  I.AWLOB,  J. 


(188  Cal.  7) 

CITY  OF  SAN  BERNARDINO  v.  CITY  OF 
RIVERSIDE  et  SL  (U  A.  5825.) 

(Supreme  Court  of  Galifomia.  June  Z,  182L 
Behearing  Denied  Jane  dO,  1821.) 

1.  Waters  and  vnter  eonrses  ^»34— Orlflial 
rights  te  waters  In  streams  based  as  eoaasa 
law. 

The  original  rights  to  the  wateri  in  tin 
streams  in  Galifomia  are  tbose  which  by  the 
common  law  were  vested  In  the  owners  of  Utt 
land  abutting  upon  the  stream  under  the  doc- 
trine of  riparian  rights,  and  sach  rights  sr« 
attached  to  the  land  as  parcel  thereof  and  art 
private  property. 

2.  Waters  and  water  oesrses  «s>l27— Oeotriis 
of  "appropriation"  stated. 

Appropriation  under  the  GvU  Code  Is  but 
another  form  of  prescription,  and  the  originAl 
rights  of  the  abutting  landownera  are  not  di- 
vested  thereby  until  the  period  of  prescription 
has  mn  in  favor  of  the  appropriator;  and  ap- 
propriation does  not  confer  titie  immediatdf, 
as  if  by  grant  from  the  state,  except  whw  It 
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affects  Uoda  holangliig  to  tba  stoto  or  the 

United  SUtea. 

[Ed.  Note.— For  other  deflnitioDB,  Me  Worde 
and  Phrasea.  Firat  aad  Second  Seriea,  .^>pro- 
prlBt»~Appropriatk>n.] 

8.  Water*  and  water  eounca  ^79— Rights  Id 
■trea*  are  protected  flg^lMt  diversion  of  ua- 
dnrgraand  watori. 

Where  a  atream  mna  orer  poroo*  material 
■atarated  with  water,  and  the  underground  wa- 
ters support  the  stream,  either  by  upward  or 
lateral  pressnre,  or  feed  U  directly,  persons 
bavinf  rights  in  the  stream  will  be  protected 
ngainat  *  depletion  thereof  hj  adverse  diver- 
sions of  such  vnderfrovnd  waters,  although 
there  maj  be  a  point  of  distance  from  the 
stream  at  which  a  diversion  of  soch  under- 
cround  water  will  have  so  little  effect  on  the 
stream  that  it  will  not  be  actionable,  it  being 
ordinarilj  a  question  for  the  trial  court  wheth- 
er this  is  trua  in  the  csm  before  It. 

4v  Waters  and  water  eonrses  ^101,  107(3)— 
Rule  as  to  rseiproeal  rights  la  *'psreolatino 
waters"  stated;  anreosonablo  ttMaa  of  an- 
dsr^rouad  waters  oajolasd. 

The  rule  in  regard  to  "percolating  waters" 
Is  that  eadi  owner  of  land  overlying  the  same 
general  underground  supply  of  water  may  tahe 
such  water  on  bis  own  land  for  any  benefidoi 
nse  thereon  so  long  as  such  taking  works  no 
luireasonable  injury  to  other  land  overlying 
■neh  watera;  that,  If  the  natural  supply  is  not 
sufficient  for  .all  such  owners,  each  is  entitled 
only  to  his  reasonable  proportion  of  the  whole; 
and  that  each  may  apply  to  the  courts  to  re- 
strain an  injuriooa  and  unreasonable  taking  by 
another,  and  to  have  the  respective  rights  ad- 
judicated, and  the  ttse  related,  so  aa  to  pre- 
vent nnoeeessary  ininty  and  reatrlct  *aeb  to  his 
reasonable  share. 

ft.  Wators  and  water  eoarsee  «==>IOI,  107(1)— 
Rnle  as  to  right  to  take  "poroolatlnQ  waters" 
oatside  of  watershed  of  Bsdsrgroasd  basis 
stated;  owaor  of  overiying  land  aiay  bavo 
right  to  oabtOfrasMui  waters  adjudkated 
thosgh  ko  doss  not  uss  the  watora. 

No  one,  not  even  the  owner  of  overiying 
land,  has  the  right  to  take  water  for  any  pur- 
pose out  of  a  watershed  over  an  underground 
basin  or  general  dnderground  water  supply,  if 
such  taking  will  deprive  of  water  any  lands 
within  the  basin;  and  while  the  owner  of  over- 
lying land  who  does  not  use  sudi  vnitet  there- 
on, and  whose  land  is  not  injured  by  an  ex- 
portation of  the  water  to  outside  lands,  has 
DO  right  to  enjoin  such  exportation,  be  may 
nevertheless  apply  to  the  court  for  a  judgment 
declaring  his  own  right  to  be  paramount,  and 
that  such  exportation  is  subordinate  to  hia  own 
right,  and  enjoining  the  taker  from  making  an 
adverse  claim  to  the  water,  or  from  taking  It 
In  each  quantities  or  in  such  a  manner  aa  to 
destroy  or  endanger  the  soorce  of  supply. 

TBd.  Note.— For  other  definitions,  see  Words 
and  Phrases,  nrot  and  Second  Series,  Percolat- 
ing Waters.] 


6.  Waters  and  watar  courses  ^=3190— City  lo- 
cated la  watershed  over  anderground  baslo 
has  water  rights  only  as  appropriator,  and  aot 
as  administrator  of  water  rights  of  Its  la- 
habitants. 

Under  (Sv.  Code,  |  1410^  as  amended,  a 
city  situated  In  a  watershed  over  an  under- 
ground basin  or  reaervolr  has  no  rights  in  ibm 
watera  thereof  as  being  subject  to  public  use 
for  the  common  benefit  of  its  inhabitants  or 
owners  of  the  overlying  lands,  on  the  theory 
that  the  dty  is  the  administrator  of  such  public 
use  and  lias  become  substituted  to  the  individ- 
ual rights  of  owners  for  the  benefit  of  all,  but 
such  water  is  private  property,  and  the  dty's 
rights  ar»  only  those  of  an  appropriator. 

7.  Watsrt  asi  watar  ooaraos  140— Prior  aii- 
propriator  ostltisi  to  havs  bis  rtgkts  doelwsd 

anpsrior. 

When  a  conflict  arises  between  two  appro- 
priators  of  water,  and  their  rigbta  are  other- 
wise equal,  the  prior  appropriator,  under  Civ. 
Code,  S  1414,  will  prevail  so  far  as  the  conflict 
extends;  and  in  an  action  to  quiet  title  the 
prior  appropriator  ia  entitled  to  have  his  prior 
right  declared  to  be  superior  to  that  of  anb- 
sequent  appropriators. 

8.  Waters  sad  water  oesrtao  «»l45-^ppri- 
priator  stay  ohasge  place  or  oharaeter  el  sss 
or  plaoe  where  water  Is  takes. 

'^th  regard  to  water  rights  by  appropria- 
tion, the  appropriator  may  change  the  place 
or  character  of  Che  use  or  the  place  from 
whence  the  water  is  taken  out  of  the  source, 
provided  others  are  not  injured  by  tiie  change, 
and  this  rule  applies  to  the  taking  of  ondsr- 
ground  as  well  sa  aurface  waters. 

9.  Watsrs  smI  water  oosrsea  «s>l52(ll):- 
Judgment  Is  aetion  botwees  dttei  aa  to  water 
rights  ahoiid  sot  ■■dortake  to  provide  for  f«- 

ture  use. 

In  action  between  dty  lying  In  watershed 
over  underground  basin  oi*  water  supply  and  a 
dty  and  water  company  situated  outside  of  the 
watershed,  as  to  rights  in  the  water  in  the 
watershed,  held  that,  as  the  parties  had  the 
rights  of  appropriators  only,  the  judgment 
should  not  undertake  to  provide  for  future  ap- 
portionment of  the  waters  of  the  artesisn  basbi, 
but  should  definitely  determine  the  exlsttaif 
rights  of  ths  parties. 

In  Bank. 

Appeal  from  Superior  Ooart,  San  Bernar- 
dino County;  Frank  O.  FinlayaiKi,  Judge. 

Action  b7  the  City  of  &m  BenuiTdlno 
against  the  City  of  Rlverride  end  another. 
From  the  Judgmmt,  both  parties  appeaL  Be- 
versed  and  remanded. 

BynHi  Waters,  O.  C.  Haskell,  Ralph  IS. 
Swing,  and  William  Guthrl^  all  of  San  Ber- 
nardlno,  for  plaintiff. 

Henry  Ooodcell,  of  San  Bernardino,  and 
W.  O.  Irving  and  Miguel  Estudlllo,  of  River- 
side (Samuel  C.  WIel,  of  San  Frandsco.  of 
counsel),  for  defendants. 


4^Vor  otbcr  esMS  sss  same  topic  sad  KIST-NUUBSR  fa  all  K^-NWDbsred  Dlsastsand  Indsxss 
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SBAW,  A  Both  parUet  have  Annealed 
rrom  the  judgmrait 

The  city  of  San  Bernardino  Is  situated  In 
what  is  known  as  the  San  Bernardino  arte- 
sian basin,  and  the  lands  comprising  It  over- 
iie  a  part  of  the  subterranean  water  of  said 
basin.  The  dispute  In  the  case  arises  from 
the  fact  that  both  parties  are  taking  such 
subterranean  waters,  the  plaintiff  taking 
them  for  the  use  of  its  Inhabitants  for  domes- 
tic  and  other  purposes,  and  the  defendants 
taking  them  to  be  transported  to  the  city  o! 
Birersid^  and  the  Tldnity  thereof  for  Irriga- 
tion and  domestic  use,  said  region  being  en- 
tirely outside  of  the  satd  basin  and  of  the 
watershed  whidi  !0t4q;»Uei  water  thereto. 
The  complaint  asks  that  the  claims  and 
rl^te  of  each  of  the  parties  be  determined 
and  adjudicated,  and  that  the  defmdants  be 
enjoined  from  divatlng  water  from  raid 
basin  for  use  upon  lands  not  situated  tber^ 
or  in  tlie  mtershed  tribntary  thereto. 

'the  answer  sets  op  the  aeveral  dalms  of 
the  defendants  to  the  water  aCoreeald,  and 
denies  that  plaintiff  has  any  paramount 
rights  thereta  ^Die  defendants  also  filed  a 
cross-complaint,  asking  that  th^  rights  to 
take  water  from  said  basin  should  be  de^ 
tormined  and  adjusted. 

The  court  made  elaborate  findings  In  the 
case,  covering  800  pages  in  the  printed  tran- 
script. Judgment  was  thereupon  rendered, 
declaring  the  reiqwctlTe  rights  of  the  several 
parties  In  Uiq  water  ct  the  said  basin.  It 
was  stipulated  between  the  parties  that — 

'.•Whatever  judgment  may  legally  be  entered 
as  baaed  on  the  findiaga  of  fact  may  be  CDtered 
regardless  of  whether  the  findings,  or  any  of 
them,  are  or  are  not  embraced  in  the  pleadings 
as  filed." 

The  appeal  Is  pnsented  upon  the  Judg- 
ment roll  alone,  and,  In  view  of  the  afore- 
said stipulation,  our  consideration  of  the 
case  may  be  limited  to  a  review  of  the  find- 
ings, conclusions  of  law,  and  Jndgnient.  The 
facts  hereinafter  stated  are  set  forth  in  the 
findings. 

The  San  Bernardino  artesian  basin  is  a 
plain,  sloping  generally  toward  the  south- 
west It  is  about  25  miles  long  from  nwth- 
west  to  southeast,  and  10  miles  wide.  It  is 
bounded  on  the  northwest,  north,  and  east 
by  high  mountains,  and  on  the  west,  south, 
and  southeast  by  hills  or  higher  lands.  At 
the  southwest,  near  the  town  of  Colton,  there 
is  a  gap  in  tiie  bills  and  higher  lands, 
through  which  the  water  foiling  on  the 
watershed,  of  which  the  basin  is  the  lower 
part,  escapes,  partly  by  streams  on  the  sur< 
ftice  and  partly  by  seepage  through  the 
sands,  grav^  and  soil  bmeath.  The  gra- 
dient ot  the  surface  of  the  basin  from  the 
foot  of  the  mountains  toward  this  outlet 
varies  from  25  to  50  teet  par  mll&  Near  the 
center  there  are  level  spaces  whldi,  prior  to 
any  artificial  drainage,  were  swamps  or 
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marshes.  It  Is  probable  that  the  basin  was 
originally  a  lake,  and  that  Its  present  con- 
dition Is  the  result  of  the  gradual  filling  of 
the  bed  in  the  course  of  ages  by  detritus 
washed  down  from  the  adjacent  mountains. 
The  material  of  the  basin  Is  composed  of 
boulders,  gravel,  sand,  and,  soils  of  varying 
textures. 

As  the  lake  bed  gradni^  filled,  the  tor- 
roits  from  the  mountain  canyons  changed 
their  courses  trwa  time  to  time,  forming 
underground  strata  or  waterways  of  coarser 
material,  in  which  water  percolates  more 
freely  than  elsewhere.  The  material  also 
lies  in  strata  of  varying  p«meabillt7-  In 
the  adjacent  mountains  there  are  several 
cai^ons,  in  each  of  whidi  a  small  stream 
generally  flows  In  the  di7  season,  and  from 
each  of  which  a  large  stream  flows  wha 
ttiere  is  a  heavy  rain  upon  its  watershed. 
Of  these  the  largest  are  Santa  Ana  river, 
at  the  easterly  end,  and  Lytle  creek,  at  the 
northwest.  At  the  mouth  of  each  canyon, 
where  it  emei%es  from  the  mountains,. there 
Is  the  usual  debris  ewe  of  tlw  coarser  mft* 
terials,  such  as  boulders  and  gmreL  In 
these  otmes  a  large  pcHtlon  of  the  water  of 
the  req>ective  sbeama  sinks  and  dlsapi^ears. 

The  Santa  Ana  river  and  I^le  creek  are 
the  only  streams  that  ccmtlnae  flowing  oo 
the  surface  as  fiu>  as  tile  ouUet,  and  not 
infrequoitly  in  the  dry  seasm  they  also  dis- 
appear liefore  reachli^  it  The.  porous  ma- 
terial filling  the  bed  of  the  aiudent  lake  Is 
at  least  1,000  feet  in  depth  in  some  places. 
The  outlet,  it  is  believed,  was  ortgioally  a 
narrow  gorge,  which  has  become  filled  to 
the  surface  with  material  sufficiently  Im- 
pervious  to  water  to .  serve  as  a  dam  and 
prevent  the  escape  of  water  below  the  sur- 
face to  any  great  extent  The  whole  mass  of 
underlying  strata  composing  this  basin  Is 
saturated  with  water.    The  upp^  stratnm 
is  soli  of  a  closer  texture  than  the  strata 
beneath.    This  overlying  cap  confines  the 
water  to  the  [K>rous  strata  below,  and  the 
gradient  of  these  fonnatlons  causes  a  hydro- 
static pressure  therein.  This  pressure  forces 
to  the  surface  a  large  part  of  the  water,  be- 
ginning near  Harlem  springs,  six  miles  from 
the  outlet,  and  forms  a  stream  known  as 
Warm  creek.    This  stream  gradually  In- 
creases In  volume  In  Its  course  toward  the 
outlet,  at  which  point,  before  any  artificial 
depletion  of  the  waters  of  the  basin,  there 
was  ordinarily  a  fiow  amounting  to  3.500 
Inches  of  water.  A  smaller  creek  of  similar 
origin,  called  Town  creek,  Is  tributary  to 
Warm  creek.  Both  pass  through  the  vitr 
San  Bernardino.   As  early  as  1808  a  vdl 
was  sunk  in  the  basin,  in  which  the  wat« 
rose  to  the  surface  and  flowed  out  as 
stream.   From  that  time  until  the  present 
It  has  been  a  common  custom  for  persons 
OMmlng  land  over  this  barin  and  desiring 
water  to  (rtitaia  the  same  1^  means  of  sodi . 
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artesian  wtSla.  There  are  now  betwera  2,00C 
and  3,000  of  than,  and  by  means  thereof 
large  quantltleB  of  water  are  taken  from 
the  nndergroand  supply.  Owing  to  the  lai^ 
number  of  these  wells  the  pressure  In  the 
strata  has  decreased,  so  that  many  of  than 
do  not  flow  over  the  surface^  and  pomps  are 
used  to  ratae  the  water. 

Before  proceeding  to  the  qiedflc  qnestlons 
presented,  we  deem  It  advisable  to  state 
some  general  prtndplee  of  law  on  the  snl> 
Ject  ot  the  waters  of  streams  and  artesian 
baifliis,  which  must  be  kept  In  mind  In  11» 
consideration  of  the  case. 

[1]  L  The  original  rights  to  the  waters  of 
the  streams  In  this  state  are  those  which'  by 
the  common  law  were  vested  In  the  owners  of 
the  land  abutting  np<»i  the  stream,  under 
the  doctrine  of  riparian  rights,  as  it  is  com- 
monly  termed.  liux  t.  Haggln,  69  OaL  25S, 
4  Pac  91»,  10  Paa  674;  Hudson  r.  Oailey, 
156  Cal.  628,  105  Pac.  748;  Palmer  T.  B.  R. 
Comm.,  167  Cat  166,  138  Pac.  987.  Sudk 
rights  are  attadted  to  the  land  as  parcel 
thereof,  and,  of  coarse,  are  private  pn^rty. 
It  ia  not  necessary  here  to  state  the  doctrine 
mora  fuQy,  since  there  are  no  serioos  dlf- 
feraices  between  the  itartles  concerning  It 
We  do  not  speak  in  this  case  of  the  pnblic 
rights  of  navlgati<Hi  and  flsherj  In  navigable 
watera. 

[2]  It  follows  In  consegaenoe  of  this  fact 
Out  all  other  present  existing  ri^ts  In  the 
waters  of  streams  have  been  acquired  in  some 
manner  from  the  owners  of  such  abutting 
lands,  either  by  prescrii^lon,  by  contract,  or 
by  c(»idmnation.  Appn^riatlco  under  the 
OIvU  Cod*  ia  but  another  form  of  prescrip- 
tion, and  the  original  rights  of  the  abutting 
landowners  are  not  divested  thereto  until 
the  period  of  prescription,  has  run  in  favor 
of  the  apimvriator.  This  is  a  matter  of 
Bome  Impcvtance,  for  the  effect  of  the  Code 
provisI<Hi8  baa  been'greaOy  misunderstood, 
espedaUy  by  the  general  public  and  In  public 
discussion.  It  is  oftoi  erroneously  assumed 
that  such  ''appropriation'*  contnrs  title  Im- 
mediately, as  If  by  grant  from  the  state. 
This  Is  not  true,  except  when  It  affects  lands 
belon^g  to  the  state  or  the  United  States. 
Palmer  v.  B.  B.  Com.,  167  CaL  172,  138  Paa 
997. 

[3]  When  a  stream  runs  over  porous  ma- 
teiial  saturated  with  water,  and  the  under- 
ground waters  support  the  stream,  either 
by  upward  or  lateral  pressure,  or  feed  it 
directly,  persMiB  having  rights  in  the  stream 
will  be  protected  against  a  depletlcm  thereof 
by  adverse  diversions  of  such  underground 
waters  If  they  are  Injured  thereby.  There 
may  be  a  point  of  distance  from  the  stream 
at  which  a  diversion  of  such  nndo-gronnd 
water  will  have  so  little  effect  on  the  stream 
that  It  will  not  be  actionable.  It  la  ordina- 
rily a  questlMi  for  the  trial  court  to  deter- 
mine  whether  or  not  this  is  true  In  the  par* 


rrcular  ca^  before  it  Theee  matters  are 
considered  as  applied  to  differing  conditions 
In  Los  Angeles  v.  Pomeroy,  124  Cal.  617,  67 
Pac.  685,  Miller  v.  Bay  Cities  W.  Co.,  167 
CaL  266,  107  Pac  116,  Hudson  v.  Dalley, 
166  CaL  626.  106  Pa&  74S,  McCllntock  v. 
Hudson.  141  Cal.  279,  74  Paa  849,  and  other 
cases,  and  will  be  advwted  to  herein  in 
connection  with  tile  rights  of  Riverside 
Water  Company. 

The  law  of  so-called  "percrtatlng"  waters 
presents  the  prindpal  qnestlons  In  issue  in 
this  case.  These  waters  are  almost  invari- 
ably found  in  permeable  material  of  more  or 
less  density,  in  such  as  sand,  gravel,  and 
boulders  Intermixed,  in  which  the  water  will 
move  readily  by  the  force  of  gravity.  The 
original  title  to  such  water  was  in  the  owner 
of  the  land  in  which  it  ts  found,  under  the 
elementary  rule  that  the  tit^e  and  ownership 
of  land  extmds  to  the  center  of  the  earth, 
and  includes  everything  within  the  cone 
having  the  superficial  boundaries  of  the  land 
for  the  base  and  the  ceuter  of  the  earth  for 
its  vertex.  The  transf«  of  tiie  land  by  the 
government  to  the  individual  passed  this 
title,  and  gave  the  landowner  the  right  to 
all  the  water  therein.  OrlgiaaUy  in  this 
state  it  was  assumed  that  this  title  was 
absolute,  and  that  each  landowner  could 
take  out  as  much  of  such  underground  water 
as  he  pleased,  regardless  of  the  effect  there* 
of  on  other  lands,  provided  he  took  it  on 
his  own  land,  and  without  a  malidons  intent 
to  injure  otliers.  But  the  Immediate  effect 
of  aaeh  taking  ot  water  out  of  such  land 
usually  Is  to  draw  out  the  water  from  the 
surrounding  land  Into  the  void  or  depresahm 
caused  In  the  water  plane  in  the  land  from 
whidi  It  la  tabm,  and  tills.  If  eontbuued, 
lowers  the  subsurfiaoe  water  piano  in  the 
vicinity  thereof,  and  eventually,  to  a  greater 
or  less  extent  throughout  the  basin  In  which 
the  lands  are  situated.  If  there  is  artesian 
pressure  therein,  this  will  reduce  the  pres- 
sure. In  this  manner  the  owner  of  one  tract 
of  land  in  such  basin  could  take  such  water 
from  another  tract  without  an  actual  tres- 
pass thereon,  and  thus  an  Injury  could  be 
done  which  the  owner  of  the  other  tract 
could  not  prevent  by  any  lawful  physical 
means,  and  a  resort  to  the  courts  was  neces- 
sary. In  cases  presenting  these  facts  the 
Original  assumption  of  absolute  ownership 
in  such  water  was  held  nntoiable  under  the 
conditions  existing  In  this  state,  and  the 
doctrine  that  the  respective  rights  of  owners 
of  land  In  the  waters  percolating  or  lying 
beneath  the  surface  are  reciprocal  and  cor- 
relative as  to  each  other  was  adopted.  Katz 
V.  Walkinshaw.  141  Cal.  116,  70  Pac.  663. 
74  Pac  766,  64  U  Rv  A.  236,  99  Am.  St. 
Rep.  85;  Newport  v.  Temescal  W.  Co., 
149  Cal.  535,  87  Pac  372,  6  U  B.  A.  (N.  S.) 
1098:  Burr  v.  Maclay,  etc.  Co.,  164  CaL  428. 
88  Pac.  280;  and  other  cases. 
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[4]  Wltb  x^sard  to  mA  landtntners,  these 
cases  bold  that  each  owner  of  land  over- 
lying  the  same  genoral  nndwsrotmd  Bopply 
of  wato-  may  take  sndi  water  on  his  own 
huid  for  any  ben^dal  nse  thereon,  so 
long  as  BOdi  taking  works  no  nnreuwable 
Injury  to  other  land  overlying  Buch  waters ; 
that,  If  the  natural  supi^  Is  not  snffldent 
for  aU  anch  owners,  eadi  la  entitled  raily  to 
his  reasonable  proportion  <tf  the  whole,  and 
that  each  may  ap^  to  the  courts  to  restrain 
an  Injuiions  and  unreasonable  taking  by  an- 
other, and  to  have  the  respectiTo  lights 
adjudicated  and  the  use  regulated  to  as  to 
prevent  unnecessary  Injury  and  restrict  each 
to  his  reas<»iable  share. 

tl]  With  respect  to  other  parties  who  take 
for  use  on  lands  outside  the  watershed  of 
the  basin,  it  Is  now  established  by  said  do* 
dsions  that  no  one,  not  even  the  owner  of 
overlying  land,  has  the  right  to  take  water 
out  of  the  watershed  for  any  purpose,  if 
such  taking  wUI  deprive  of  water  any  lands 
within  the  basin;  that,  while  the  owner  of 
overlying  land  who  does  not  nse  such  water 
there<m,  and  whose  land  la  not  Injnred  by 
an  exportation  of  the  water  to  out^de  lands, 
has  no  right  to  enjoin  such  exportation,  he 
may  nevertheless  apply  to  the  court  for  a 
judgment  declaring  his  own  ri^t  to  be  par- 
amount, and  that  such  exportation  is  sub- 
ordinate to  his  own  right,  and  enjoining  the 
taker  frmn  making  an  adverse  claim  to  the 
water,  or  from  taking  it  in  such  quantities 
or  in  su<^  a  manner  as  to  destroy  or  en- 
danger  the  source  of  supply.  Burr  v.  Mao* 
lay.  etc.,  Oo.,  IM  GaL  436,  08  Pac.  260. 
,  With  respect  to  such  cases — 

*<Tbe  court  unqnestlonably  has  power  to  make 
reasonable  regulations  for  the  obq  of  such  wa- 
ter by  the  respective  parties,  fixing  the  time* 
when  each  may  take  it  and  the  quantity  to  tn 
taken,  provided  thej  be  adequate  to  protect  the 
person  having  the  paramount  right  in  the  sub- 
stantial enjorment  of  that  right  and  to  prevent 
its  ultimate  destmcticaL'' 

2.  The  court  finds,  and  the  Judgment  de- 
clares (clause  7)  tiiat  the  dty  ot  San  Ber- 
nardino has  the  right  to  take  and  use  in  Its 
public  water  service  100  Inches  of  water 
from  the  natural  surface  flow  at  Lytle  creek ; 
Uiat  it  also  has  the  rl^t  (clause  6)  to  take 
from  the  subterranean  waters  such  quantity 
of  water  as  may  be  necessary  for  useful  pur- 
poses heneflclal  to  the  several  parcels  of  land 
which  it  owns  overlying  the  basin.  Including 
Lugo  park  and  Meadowbrook  park,  subject  to 
future  regulation  as  to  the  quantity  to  be 
taken;  that  Meadowbrook  park  is  riparian 
to  Warm  creek,  and  that  the  city  of  San 
Bernardino,  as  owner  thereof,  Is  entitled  to 
□se  thereon  so  much  of  the  water  of  said 
creek  as  may  be  reasonably  required,  sub- 
ject to  futnre  regalaUon  as  to  quantity 
((dause  14). 

Also  (clause  IVi  that  the  defendant  River* 
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side  Water  Company,  subject  t»  prior  rU^ta 
of  others  to  take  water  frtnn  Warm  eredc 
above  its  own.  Intate^  Is  enttOed  to  take 
perpetually  ttie  mtire  natural  flow  of  tlie 
creek  at  its  pctfnt  of  intafceL  except  as  suc^ 
flow  may  be  dlmlniBhed  by  water  rightfully 
taken  from  the  basin  by  the  wells  of  the 
other  parties  to  Uie  action;  tliat  wh«i  said 
natural  flow  Into  its  canal,  at  the  Intake 
thereof,  during  the  months  from  i^iril  to 
October,  Intduslve^  falls  -below  an  average 
aggregate  of  2,710  inches,  said  company, 
while  taking  the  whole  flow  of  the  creek, 
may  also  take  tnxa  said  basin  Into  said 
canal,  by  means  of  wells,  enough  additional 
vrater  to  maintain  an  average  aggregate 
flow  of  2,710  indieis  therein,  but;  in  effect, 
that  all  ot  the  water  so  taken  by  wdla  must 
be  used,  so  far  as  necessary,  for  Irrigation 
and  domestic  use  on  certain  10,887^  acres 
of  land  outside  the  basin,  but  not  exceeding 
Cor  use  in  Irrigation,  at  any  time,  the  quanti- 
ty required  to  irrigate  the  crops  and  trees 
growing  CHI  said  lands,  according  to  a  certahi 
schedule  of  quantities  allowed  per  acre  for 
various  kinds  of  crops  and  trees  stated  In 
the  findings  and  Judgment  It  is  entitled  to 
take  for  these  purposes  all  the  natural  flow 
of  the  creek  when  It  exceeds  2,710  Inches. 
It  is  also  entitled  (clause  16)  to  the  reaaoo- 
able  use  of  the  waters  of  Warm  creek  oo 
certain  lands  riparian  thereto  .which  it  owns, 
subject  to  futnre  regulation  by  the  court. 

The  court  finds  and  adjudges  (clause  U) 
that  the  dty  of  Riverside  la  entlUed  to  take 
from  the  basin  for  municipal  uses  and  for 
its  Inhabitants  an  annual  average  flow  of 
282  Inches.  It  Is  dechired  that  the  word 
"Inch,"  when  referring  to  water,  la  used  in 
the  flndhigs  and  Judgment  to  designate  a 
continuous  flow  equal  to  "one-fiftieth  of  a 
cubic  foot  of  water  iwr  second  of  tlm&"  For 
the  sake  of  brevity,  ^  use  the  word  witt 
Che  same  meaning  In  this  o^nlon. 

3.  In  so  far  as  the  above-stated  prorMons 
of  the  judgment  purport  to  declare  the  pres- 
ent r^hts  of  the  three  parties  to  the  action 
to  take  and  use  the  water  in  question  away 
from  the  lands  Iq  whldi  ttiey.  He,  they  do 
not  appear  to  be  Injurious  to  any  of  them 
under  the  ccuditlons  ftiund  and  adjudged  to 
be  now  existing.  Each  pariy,  as  will  be 
hereinafter  more  foUy  shown.  Is  dalming 
such  water  solely  as  an'  approinucor  <tf 
water  necessary  to  sni^ly  a  pabUc  use 
which  it  is  the  administrator.  The  -court 
flnda  and  the  judgment  declares  that,  up  to 
the  time  of  the  trial,  there  was  at  all  thnet 
more  water  coming  into  the  artesian  basla. 
and  included  In  the  surface  streams  and 
underground  waters  thereof,  than  was  re- 
quired to  supply  all  the  needs  of  all  the 
parties,  and  all  the  rightful  diversions  at  all 
other  parties  therefrom.  While  this  «»- 
dltion  continues  th^e  can  be  no  unreasm- 
able  injury  to  any  one  from  the  coithraei 
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taking  in  QnantltleB  no  greater  than  has 
been  takm  heretofore.  In  dry  years  they 
night  be  compdled  by  necessity  to  bore 
more  wells,  or  to  pot  In  more  pumps,  or  snb- 
stltute  more  powerful  ones,  In  order  to  ob- 
tain tbe  supply  now  In  use,  but  this  must  be 
considered  no  more  than  a  reasonable  re- 
qnlremoit,  at  least  under  tlie  condltloaa 
existing  in  that  part  of  the  state,  so  long  as 
tblfl  process  does  not  result  in  using  qnan- 
tttles  of  water  exceeding  the  quantity  that 
would  he  reetored  to  the  basin,  in  excess  of 
the  use,  during  succeeding  wet  years. 

For  them  reasons  we  do  not  deem  It  necea- 
■ary  to  dlscnss  extenslrdy  the  objeetlons  of 
any  of  the  partlea  to  tbe  Judgment  so  far  as 
It  operates  only  on  the  aforesaid  existing 
li^ts  and  relates  to  existing  conditiona. 
In  other  parts  of  the  Judgment  the  court 
below  undertook  to  prorlde  for  future  con- 
ditlms  and  contingencies,  to  authorise  fur- 
ther and  additional  takings  of  water  from  Oie 
baslB  In  the  future  as  tbe  needs  of  future 
conditions  might  require,  and  to  establish  a 
mode  for  the  regulation  and  admlniatratlon 
of  the  waters  of  the  bastai  by  the  court  by 
proceedlnga  In  tills  action  after  Judgment 
In  our  opinl<ni,  Qieaa  parts  of  the  Judgmoit 
are  ao  far  erroneous  that  tbe  entire  Jndg- 
meat  most  be  reversed,  and  the  cause  re- 
manded for  further  proceedings.  As  will 
hertfnatter  be  shown,  the  requlremrat  that 
the  Blvendde  Water  Company  must  deliver 
tbe  water  it  takes  firom  the  basin  by  weUs 
flxclnsivdy  to  tbe  1(^887.85  acres  of  land  to 
which  It  has  been  heretofore  delivered,  is  also 
OToneoua.  We  proceed  to  the  conaidmitionfl 
of  the  providims  laat  menticmed. 

4.  Tba  defendants  earnestly  object  to  tbe 
provisions  <tf  the  Judgment  r^rding  tbe 
existence  of  a  "surplus"  or  '^deficiency"  as 
therein  defined.  Cflause  16  thereof  defines  the 
worda  thus: 

"The  word  *SDrpIOB'  nsed  in  this  Judgment 
means,  and  for  aU  purposes  of  thitf  Judgment 
■hall  be  deemed  to  mean,  that  condition  of  the 
San  Bernardino  artesian  basin  which  exists 
vhen  the  average  annual  feed  to  the  basin  or 
water  crop,  that  is,  all  water  which  rightfully 
and  properly  reaches  and  repleniabes  tbe  ba- 
sin, exceeds,  for  any  year  or  period  of  years, 
the  aggregate  of  all  the  artificial  rightful 
drafts,  together  with  all  the  natural  drafts, 
made  on  said  basin  during  the  same  period; 
and  a  'deficiency,'  as  that  word  is  used  in  this 
judgment,  exists  during  such  times  as  there  is 
not  a  surplus,  as  herein  defined." 

It  is  further  adjudged  (clause  IS)  that 
there  now  exists  in  said  basin  a  "surplus" 
of  water,  as  thus  defined;  and  (clause  12) 
that,  white  any  such  surplus  exists,  and  so 
l<Hig  as  it  continues,  each  of  the  parties  may 
take  for  any  beneficial  purpose  from  said 
basin  by  wells  "such  quantities  of  water, 
even  thou^  in  excess  of  tbe  quantities  here- 
inbefore apedfled,  as  anch  parties  may  deem 
naaooaUr  necessary  or  proper,  but  not  for 


waste,"  except  that  the  Riverside  Water  Com- 
pany must  not  take  water  therefrom  by  wells 
when  it  is  not  taking  all  of  the  natural  flow 
of  Warm  creek.  This  provision  is  declared 
to  be  effective^  "anything  herelnbeftm  to 
the  contrary  notwithstanding." 

It  seems  dear  ttiat,  if  the  surplus  exists, 
as  both  findings  and  Judgm«it  declare,  and 
while  it  exists,  the  taking  of  additional 
.water  by  eithn*  party  can  cause  no  substan- 
tlBl  injury  to  either  of  the  other  parties,  so 
far  as  their  respective  rl^ts  as  owners  of 
ovnlying  lands,  or  as  owners  of  the  adjudged 
rights  to  take  by  means  of  wdls  the  stated 
quantities  aforesaid,  are  concerned,  provided 
such  additional  taking  is  not  allowed  by  con- 
tinued use  to  rlpoi  Into  a  right  superior  or 
equal  to  tbe  rights  so  adjudged,  or  to  their 
rights  as  owners  of  ov^ylng  lands.  The 
judgm^t  contains  other  provisions  whldi  we 
think  must  be  so  coostrued  as  to  prevait 
either  party  from  claiming  tiiat  a  continued 
taking  of  such  addBtional  water  shall  giro 
any  rls^t  wapaim  or  equal  to  the  rights  aa 
owners  of  overlying  land,  «■  to  the  present 
rtebts  to  take  by  means  of  wella.  The  Judg- 
ment resOTvea  In  tbe  conrt  Jurisdiction  to  d» 
termine,  at  any  time,  and  fron  time  to  timet 
of  Its  own  motion,  or  on  motion  of  either 
party,  wbetjier  there  is  or  ia  not  a  anrplna, 
and  thereupon  to  make  such  order  or  Judg- 
ment aa  may  be  apivopilata  aa  to.  ttw  qiun- 
tltr  of  water  to  be  teken  team  ttie  baaLo,  or 
as  to  the  use  to  Krhidi  it  m^  be  applied, 
by  any  par^  or  parties  to  the  acUai,  during 
anCh  times  aa  there  aliall  not  bo  a  aorplus 
in  tbB  baidn.  Nelthor  par^  could,  such 
adltional  taking  or  use,  obtain  any  lit^t  tSiat 
would  avail  against  Uils  reaervad  power  of 
the  conr^  or  tiiatcouldbeaetnplaoppoaiUoii 
to  any  order  the  conrt  abould  make  In  tbe 
propsv  ezfliclae  of  that  poww.  It  abould, 
however,  have  made  an  express  declaration 
to  that  effect.  Instead  of  providing  it  by  Im- 
plication arising  from  the  reservation  of  pow- 
er. The  case.  In  this  respect,  falls  within  the 
doctrine  stated  in  Burr  v.  Maday  B.  W.  Ca, 
as  aforesaid. 

The  rights  of  the  Riverside  Water  Com- 
pany to  the  natural  flow  of  Warm  creek  are 
not  fully  protected  by  these  provlslona.  The 
findings  Show  that  It  has  rights  relating  to 
tbe  waters  of  said  creek  of  two  sorts,  both 
of  which  are  perhaps  prior  and  paramount 
to  the  rights  of  tbe  other  parties  hereto  to 
take  water  from  said  basin  for  public  use. 
The  first  is  the  right  to  take  the  entire  nat- 
ural flow  of  the  creek.  The  second  arises 
from  the  depletion  of  the  natural  fiofw  by 
the  taking  of  water  from  the  basin  by  the 
other  parties  hereto  and  others,  subsequent 
to  the  Inception  of  Its  own  right  In  tbe 
stream,  and  is  the  right  to  take,  by  means  of 
wells  bored  In  the  basin,  enough  water  to 
augment  the  deleted  natural  flow,  so  aa  to 
produce  in  ita  canal  a  total  flov  of  2,710  Inch- 
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ea  during  specified  months.  These  rights  ■ 
diould  be  dedared  to  be  paramoiint  to  the 
rights  of  tbe  other  parties  hereto  if  the  ftodr- 
lugs  Justify  that  oandasion.  The  Jndgmeat 
oroDeonsIy  assmaeB,  apparaitly,  as  matt^ 
of  law,  that  the  respective  rights  of  the  par- 
ties to  take  watOT  for  pntdlc  use  are  coeqnaL 
See  4X1  this  pofait,  post,  sobd.  T.  While  the 
surplus  ocmtinnea,  the  condition  (rf  the  re- 
spectlTe  partiw  as  to  their  right  to  take 
watw  fnnn  the  basin  or  pnblic  use  is  sobs- 
stantlally  the  same  aa  tiiat  of  weveM.  ap- 
proprlators  from  a  surface  stream  having 
more  than  mongh  water  fOr  all.  No  injunc- 
tion dionld  Issne  against  the  taking  of  watev 
while  the  supply  Is  ample  for  all.  But  the 
respectlTe  priorities  ot  each  water  right 
«hbnld  be  adjudged,  ao  that,  If  In  the  future 
the  supply  &Ils  b^w  tbe  quautlty  necessary 
for  all,  he  who  has  the  prior  right  may 
hare  his  prefsred  right  protected. 

We  are  of  the  oirfnion  that  tbe  aforesaid 
definition  of  the  word  "surplus**  pr«CTlbes  an 
impractlcfa  and  unworkable  plan  for  the  de- 
twmlnatlon  of  the  question,  whether  there  la 
or  Is  not  a  surplus.  The  court  must  first  as- 
certain "the  average  annual  feed"  to  the  ba- 
sin from  water  "rightfully  and  properly^ 
reaching  it  and  **replaii8hlng"  It,  for  any 
year  or  period  of  years.  This  obviously  re- 
fers to  the  "averflge  annual*'  rainfall  on  the 
watershed,  and  to  the  part  thereof  which 
reaches  and  replenishefl  the  basin.  The  find- 
intca  show  the  difficulties  attending  this  In- 
quliy.  Tbe  annual  rainfall  has  varied  from 
37.01  Inches  In  1883-84  to  7.49  Inches  lu 
1898-09.  The  average  annual  rainfall  at  San 
Bernardino  from  July  1,  1871,  to  July  1, 
1916,  was  16.2  Inches  per  year.  From  1893- 
94  to  1899-1900,  the  yearly  average  was  only 
11.09  Inches.  The- water  which  sinks  Into  the 
debris  cones  and  percolates  underground  to- 
ward the  outlet  moves  at  tbe  rate  of  only  2 
miles  In  a  year,  and  It  is  several  years  be- 
fore it  reaches  the  points  where  Warm  creek 
rises,  and  where  the  wells  of  the  parties  are 
located.  Hence  neither  tbe  rain  of  a  wet 
year  nor  the  decrease  In  a  dry  year  becomes 
manifest  In  the  water  level  at  Warm  creek 
and  at  the  wells  in  qnestUm  for  several  years 
afterward. 

There  are  no  practical  means  of  ascertain- 
ing the  total  annua'.  rain&U  on  the  waters 
died.  No  records  are  kept,  except  in  San 
Bernardino  and  a  few  other  places.  -  We 
may  Jndlrially  take  knowledge  that  the 
amount  varies  greatly  in  different  parts  of 
the  watershed;  that  In  the  high  mountains 
It  will  nsoally  greatly  exceed  tbe  fall  in  the 
basin ;  that  cloudbursts  may  occur  in  one  of 
the  canyons  when  there  Is  a  mere  sprinkle  In 
otba  parts'  of  the  range,  and  that,  even  in 
a  general  storm,  tbe  rain  may  be  heavy  at 
one  place  and  light  In  others  without  any 
cause  except  the  course  ot  the  winds,  the 
conformation  of  the  mountains,  and  the  llk^ 


I  and  that  a  Oigtt  change  In  the  direction  of 
the  wind  will  matnlally  affect  the  ralnCalt 
tn  the  different  places  affected.  Durlns  tbe- 
period  from  1881  to  1916,  the  ralnfiUl  at  San 
Bernardino  was  16.41  Indbea,  and  that  nt 
Riverside  11.02  Inches.  The  two  dtlea  are 
about  20  miles  apart,  on  the  same  general 
plateau,  and  with  about  one  hundred  feet 
difference  In  elevation.  To  ascertain  with 
even  ai^mimato'  accnra<7  tbe  rainCall 
on  the  entire  waterdied  for  any  year  a  lai^B 
number  of  additional  daily  records  must  be 
kept,  and  great  expense  must  be  incnrred 
ttierefor. 

The  actual  Increase  to  the  waters  of  tbe 
ba^  In  any  <me  year  cannot  be  measDred 
by  the  rainfall  for  that  year.  During  a 
heavy  general  rain  a  lai^  pn^rtion  of  tbe 
precUiltatlon  flows  down  from  the  canyons 
In  the  channels  of  the  surface  streama  and 
through  the  outlet  of  the  baiAn  without  enw 
sinking  below  the  surfoce.  It  is  impos^le 
to  measure  these  flood  waters.  Such  a  flood 
may  constttote  the  major  portion  of  tbe  sea- 
sonal ralnfialL  In  another  season  tbe  rains 
may  come  more  regularly  and  evenly,  but  in 
the  same  quantity,  so  that  a  very  large  por- 
tion of  it  sinks  Into  the  barin,  and  none  nma 
off.  In  the  drier  seasons  the  rain  may  prac- 
tically all  evaporate,  and  n<me  of  tbe  waters 
thereof  reach  the  basin.  The  amount  of  such 
evaporation  cannot  be  measured.  It  will  vary 
from  time  to  time,  according  to  the  hamidlty 
or  aridity  of  the  atmosphere,  and  tbe  amount 
of  sunshine. 

From  these  facts,  all  of  whldi  appear  In 
the  findings.  It  Is  apparent  that  tbe  first 
factor  in  tbe  computation  of  the  surplus, 
the  amount  of  water  rightfully  and  properly 
reaching  the  basin,  cannot  be  ascertained. 

Tbe  other  factor,  tbe  "artlfirial  rightful 
drafts'*  upon  tbe  basin,  could  not  in  any 
event  be  computed  or  ascertained  without  «• 
traordlnary  expoise.  The  average  amounts 
taken  by  the  three  parties  to  this  action  are 
ascertained  and  stated  In  the  findings.  Bat 
these  catnprlse  much  less  th^n  half  of  the 
drafts  that  may  be  "rightful."  Other  cooi- 
panles  and  persona  take  and  carry  away  to 
outside  lands  abont  6,000  Incbea  In  additlm 
to  this  exportation,  between  2,000  and  34)00 
wells  are  operated  by  owners  of  land  In  tiie 
basin  to  Obtain  water  for  nse  upon  their 
respective  tracts  of  land.  None  of  these  ex- 
porters and  users  Is  a  party  to  this  action. 
The  amount  thus  taken  for  overlying  binds 
would  naturally  vary  greatly  from  day  to  day 
and  from  time  to  time.  There  is  no  means 
of  compelling  tbe  persons  concerned  to  keep 
accounts  of  the  quantities  taken.  Tbe  partlet 
to  thS»  action  have  no  right  to  enter  the 
premises  of  such  users' to  measure  tbe  water 
takoL  Tbe  ascertainment  of  tbe  amonnti 
taken  in  any  one  year,  or  at  all,  is,  therefore^ 
practically  Impossible  tot  either  party. 
If  such  defldeof?  were  actually  ascsr- 
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tained,  and  an  order  were  made  apportlooing 
to  eacli  party  Its  pnqter  reduction  on  account 
thereof,  it  would  not  prevent  the  exhaaatioa 
of  the  water  in  tbe  basin.  The  order  would 
bind  DO  <me  except  the  three  parties  to  this 
action.  Other  persons  are  taking  frmn  the 
basin,  presumably  by  right,  a  much  larger 
quantity  of  water  than  is  taken  by  the  par- 
ties. The  order  would  have  no  effect  upon 
any  of  them.  Jt  their  needs  were  greater, 
as  wonld  be  probable  in  a  dry  year,  tbey 
would  naturally  take  more  than  before,  and 
It  is  certain  they  would  take  no  less.  Thus 
tbe  exploitation  of  the  water  of  the  basla 
would  proceed,  and  Its  exhaustion  would  en- 
sue, from  the  excessive  use  by  other  persons, 
while  the  respective  parties  would  be  re- 
strained by  this  order.  If  such  exi^oitatlon 
continued  for  6  years  uninterruptedly  under 
claim  of  right,  twith  the  knowledge  of  tbe 
parties  hereto  and  to  their  injury,  such  ad- 
veiBe  use  would  ripen  Into  a  right  to  -do  so 
perpetually  as  against  these  parties.  Civ. 
Code,  S  1007;  Katz  v.  Walklnshaw,  141  CaL 
135,  70  Pac  663,  74  Pac.  T66,  64  U  R.  A. 
236,  99  Am.  St  Rep.  35;  Burr  v.  Maclay.  etc, 
Ca,  254  Cal.  436,  98  Pac.  260;  Barton  v.  Riv- 
erslde  W.  Co.,  155  CaL  618,  101  Pac  790,  23 
L.  R.  A.  (N.  S.)  331.  Thus  it  appears  not  only 
that  such  an  order  would  be  practically  io- 
eifectiTe,  but  also  that  it  would  endanger  the 
rights  of  all  tbe  parties. 

5.  In  addition  to  the  above-stated  rights 
adjudged  in  favor  of  San  Bernardino,  the 
Judsment  declares  (clause  8)  that  said  dty 
is  entitled  to  take  perpetually  from  the  ba> 
sin  by  means  of  wells,  for  municipal  uses 
and  for  tbe  use  of  Its  Inhabitants,  gnaQtitles 
of  water  which,  together  with  the  quantity 
it  obtains  from  Lytle  creek,  -will  be  sufficleut 
to  supply  to  each  inhabitant  an  average  of 
200  gallons  daily,  and  also  to  irrigate  crops 
and  trees  grown  im  privately  owned  lands 
.within  the  city  at  the  rate  of  1  inch  to  every 
4Jt  acres  In  citrus  firuits;  1  Inch  to  every 
2^  acres  In  alCalfiL  and  garden  crops;  1 
Inch  to  every  10  acres  in  grain;  and  1  Inch 
to  every  6  acres  in  deciduous  fruits,  all  to 
be  measured  at  the  point  of  delivery  on  the 
land. 

This  provision  is  objectionable,  on  the 
ground  that  it  is  uncertain  In  regard  to  the 
quantity  of  water  to  which  the  right  Is  given 
thereby;  that  it  "fails  to  attain  the  certainty 
necessary  to  an  edtoppel"  upon  a  part  of  "the 
subject  of  the  litigation."  Riverside  W.  Co. 
r.  Sargent,  112  Cal.  233,  44  Pac  560.  In  that 
case  tbe  Judgment  of  the  lower  court  was 
tbnt  the  defendant  had  the  right  to  take  wa- 
ter by  a  certain  dam  and  ditch  "to  the  extent 
of  the  full  capacity  of  said  ditch."  This, 
it  was  said,  was  too  uncertain,  because  of 
the  fact  that  the  carrying  capacity  of  the 
ditch,  its  size,  and  grade,  was  not  shown 
by  tbe  record.  In  the  present  case  the  flnd- 
tagB  show  tba  present  population  of  San 


Bernardino,  but  there  are  no  data  from 
which  to  ascertain  tbe  number  of  acres  of 
land  therein  grown  In  the  specified  crops 
from  time  to  time.  The  population  is  expect- 
ed to  Increase,  and  the  area  of  such  land  will 
fluctuate  materially  from  year  to  year.  The 
object  of  the  provision  evidently  was  to  pro- 
vide for  more  water  in  the  future,  as  the 
need  Increased.  It  Is  Impossible,  for  these 
reasons,  to  ascertain  from  anything  in  the 
findings  or  Judgment  the  extent  of  such  In- 
crease, and  hence  the  amount  of  water  the 
plaintiff  may  be  entitled  to  under  this  (dause 
cannot  be  determined. 

There  is  no  finding  expressly  to  the  effect 
that  said  city  has  ever  acquired  the  right, 
as  against  the  defendants,  to  take  additional 
quantities  of  water  from  the  artesian  basin 
by  means  of  wells,  except  such  as  It  may 
have  by  reason  of  its  being  the  owner  of 
lands  overlying  the  baMn  for  use  on  such 
land,  .which,  of  course,  does  not  Include  the 
right  to  take  it  for  public  use.  Tbe  findings 
and  Judgment  suggest  that  the  theory  of  the 
court  below  was  that  the  fact  that  the  city 
Iself  was  situated  within  the  basin  gave  it 
the  right  to  take  water  therefrom  for  any 
public  use  which,  as  a  municipality,  it  has 
the  power  to  administer.  As  this  proposi- 
tion is  also  involved  in  the  consideration  of 
tbe  further  right  given  by  clause  9  of  the 
Judgment  treated  in  the  next  following  sub- 
division of  this  opinion,  we  will  not  further 
discuss  it  here. 

[B]  6.  The  next  objection  of  the  defend- 
ants is  to  clause  9  of  the  judgment,  declar- 
ing that  tbe  city  of  San  Bernardino  Is  en-  . 
titled  to  take  perpetually  from  the  basin. 
If  required  for  any  reasonable  beneficial  use, 
as  much  water  as  said  dty,  as  an  owner  of 
land  in  the  city  overlying  the  basin,  and  all 
private  owners  of  such  land  within  the  dtr« 
as  such  owners  of  overlying  land,  shall  be 
entitled,  in  the  aggregate,  to  take  from  the 
basin ;  sndi  taking  by  the  dty,  however,  to 
be  subject  to  Oie  supervidon  of  the  court 
both  as  to  the  quantity  taken  and  as  to 
tbe  uses  to  which  it  is  to  be  apirfied. 

In  support  of  this  clause,  and  also  of  clause 
13  aforesaid,  allowing  water  to  be  taken 
when  a  surplus  exists  without  limit  as  to 
quantity,  the  plaintiff  advances  the  theory 
that  the  underlying  w^aters  of  this  basin  are 
by  law  subject  to  public  use  for  the  common 
benefit  of  the  overlylqg  lands  and  of  the 
inhabitants  of  the  basin,  or  have  become  so 
by  the  acts  of  the  parties  Interested  therein, 
that  tbe  part  of  the  waters  pertaining  to  the 
lands  within  the  dty  is  set  apart  by  law  for 
the  common  public  use  of  the  owners  of  tbe 
land  and  other  persons  In  the  dty,  that  the 
dty  has  in  some  manner  become  the  ad- 
ministrator of  this  public  or  common  use  in 
place  of  the  landowners,  and  has  become  sub- 
stituted to  their  Individual  rights  for  the  bene- 
fit of  all,  and  that,  In  that  character.  It  may 
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at  xaj  time  take  trom  any  part  of  the  bastn, 
whether  the  place  of  takiug  be  Inside  or  ont- 
idde  of  the  dty.  bo  much  of  the  waters  there- 
of as  may  then  be  necessary  for  such  public 
ase,  not  exceeding  the  aggregate  quantity 
originally  pertaining  to  the  lands  within  the 
dty.  The  court  below,  It  Is  claimed,  held  to 
some  theory  of  this  nature,  and  framed  these 
proTlsions  in  accordance  therewith. 

This  theory  is  refuted  by  what  we  have 
already  said,  Tbt  ownership  of  the  land, 
at  common  law,  Induded  all  that  lay  wltiitn 
and  under  it  A  grant  of  land  by  public  au- 
thority to  an  indlTtdoal  without  reservation 
carried  with  It  tiUe  to  all  water  lying  there- 
in, and  Tested  in  the  grantee  the  absolute 
title  to  the  water  therein,  as  nradi  so  as  to  the 
earth  and  rocks  and  the  trees  growing  there- 
on, anbject  only  to  tlie  correlative  rights  of 
other  landawnen  In  sudk  waters,  under  the 
maxim  of  the  Oivll  Code  that  "one  mnst  so 
use  bis  own  rights  as  not  to  Infringe  upon  the 
rights  of  another."  See.  8614.  The  water 
was  part  of  the  land,  and  it  was  no  more 
public  property*  or  subject  to  public  or  com- 
mon use,  than  vaa  the  land.  This  was  true 
even  under  ttie  Mexican  law.  Lux  t.  Hag- 
gin,  69  GaL  831,  4  Pac.  019, 10  Pac.  674.  We 
mmtlon  this  because  the  land  within  the  dty 
of  San  Bernardino  Is  a  part  of  a  Mexican 
grant 

The  water  in  all  fliese  landa,  ther^ore,  is 
private  property*  and  will  remain  private 
property  until  it  Is  taken  from  the  owners 
of  the  land  and  devoted  to  public  use.  It 
does  not  appear  that  this  bas  ever  been  done, 
except  in  so  far  as  the  taking  of  waters  of 
the  basin  by  the  plaintiff  and  defendants,  re- 
spectively, by  means  of  wells  bored  In  land 
outside  of  the  city,  has  drawn  from  the  wa- 
ters underlying  lands  within  the  dty.  This 
may  have  happened,  but  none  of  the  owners 
of  the  land,  so  far  as  appears,  have  ever 
conveyed  or  transferred  to  any  of  the  pai^ 
ties  the  right  to  take  sudi  wat^  in  that  or 
any  oQier  manner.  So  far  as  such  right 
has  been  acquired  tnm  them  by  prescription, 
it  extends  only  to  the  quantity  heretofore 
tak^.  and  does  not  Indode  the  taking  of  an 
addltl<mal  quantity  In  the  future,  and  the 
dedication  to  public  use  of  that  whidi  bas 
been  taken  has  not  been  made  by  sudi  land- 
owners, but  by  the  party  who  has  taken  the 
water  from  then. 

Ndther  the  dty  of  San  Bernardino*  or  el- 
tber  of  the  defendants,  aside  from  thdr  re- 
apecttve  iWitB  acquired  by  prescription  and 
by  the  estoppd  against  interference  with  an 
established  public  use  under  tihe  doctrine 
stated  in  Barton  v.  Biverside  W.Co.,lS5  Cal. 
615, 101  Pac.  790.  23  U  R.  A.  (N.  S.)  831.  and 
Miller  &  Lax  t.  Enterprise,  etc.,  Ca,  169  Cal. 
425,  147  Pac.  607,  has  ever  taken  any  steps 
to  acquire  rls^ts  to  take  waier  from  tbe  ba* 
sin  except  by  acquiring  tracts  of  land  there- 
in and  boring  wells  In  audi  land.  Tbe  pur- 
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chase  of  the  land  conferred  no  .irater  rl^  ' 
npon  the  buyer  except  tbe  right  to  take  wa- 
ter for  use  on  the  land  Itself.  The  lands  ae* 
quired  by  San  Bernardino  for  this  purpose, 
and  tbe  only  land  in  which  It  bas  bored  wells 
for  such  water,  all  He  outside  the  dty.  Oon- 
sequently  the  acquisition  of  the  land  confer- 
red no  title  to  the  rights  of  the  owners  ct 
overlying  lands  within  the  dty  to  take  wa- 
ter for  use  on  their  respective  tracts  of  land 
therein.  It  is  suggested  that  the  fact  ttiat 
the  dty  issued  bonds  to  raise  mon^  wIOi 
whldi  to  buy  these  outside  lands,  and  Install 
Its  works  to  take  water  therefrom  for  pub- 
lic use  in  the  dty.  and  that  tbe  electors  of 
the  dty  approved  the  bond  issue  by  a  two> 
thirds  rote  at  an  election  held  for  that  pox^ 
pose,  operated  as  a  transfer  to  the  dty  by 
each  owner  of  land  wlthhi  the  dty  of  the 
right  to  take  the  water  for  public  use  which 
he  was  entitled,  u  sudi  landowner,  to  take 
from^the  basin,  and  as  en  agreemant  that 
It  might  be  taken  from  the  barin  by  means  of 
wells  on  any  land  outside  the  dty.  We  eis 
see  no  connection  whatever  betweoi  ttie  axt 
at  voting  and  the  result  claimed  ftw  IL  Ko 
landowner  could  vote  away  another's  rlgSit 
There  Is  nothing  to  show  how  many.  If  any, 
or  who,  of  the  landowners  voted.  The  ^o- 
ceedlnga  fta  the  election  presented  bo  audi 
qvesthm  to  the  voters  for  decWon.  It  Is 
evident  that  the  proceedings  and  vote  are 
utterly  without  slgnlficanoe. 

Our  cmidnslim  is  that  the  sevana  water 
rights  in  the  basin  pertaining  to  the  lands 
In  the  dty  as  overlying  lands  are  not  by  law, 
and  have  not  becfon^  in  fkct,  subject  to  pub- 
lic use  by  the  dty,  or  a  part  <tf  the  water 
rights  whidi  It  owns. 

7.  Plaintiff  contends  that  the  rl^ts  of  each 
of  the  parties  to  take  wa^  fftm  ttie  basin 
by  wells  are  equal.  This  ocmtentlon  Is  bas- 
ed on  the  1^  found  by  the  court  that  there 
always  bas  been,  and  still  is,  snffldoit  water 
in  the  basin  to  supply  the  parties  and  all 
others  who  take  said  waters  ^th  aU  tbe 
water  they  have  heretofbre  taken.  From  ttik 
It  Is  argued  that  neither  party  tias  Injured 
any  of  the  others  by  the  diversion  and  use 
of  sudi  waters,  that  there  has  been  no  Inva- 
sion by  either  of  any  right  to  the  use  of 
the  waters  by  the  others,  and  hence,  tliat  the 
respective  uses  have  not  been  edverse  as  to 
each  other,  and  the  statute  of  limitations  did 
not  begin  to  run  so  as  to  start  the  period  of 
prescription.  As  authority  for  this  propo- 
sition they  quote  from  Anahdm,  etc,  Go.  v. 
Seml-Troplc,  etc..  Co.,  64  CaL  192,  30  Pac 
626,  the  following  passage: 

"It  is  very  clear  that,  wbQe  there  was  nffi- 
dent  water  flowing  in  tbe  river  to  supply  the 
wants  and  demands  of  all  tbe  parties,  its  xam 
by  one  could  not  be  an  invasion  of  any  right 
of  any  other;  and  as  the  conrt  below  foond,  as 
a  fact,  that,  nntfl  within  a  year  or  two  prior 
to  the  commencement  of  tbe  action,  there  wss 
snffident  water  flowing  in  tbe  river  to  waptff 
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tb«  wanta  and  demasda  of  all  &t  parties,  it  ia 
plain  that  ti>«  plaintifla  u  against  the  owners 
of  the  Santiago  Rancho  have  acquired  do  rl|^t 
bj  prescription." 

They  Blso  cite  to  the  same  point  Alta,  etc.. 
Co.  T.  Hancock,  85  Cal.  219,  24  Pac  645,  20 
Am.  St.  Rep.  217,  and  FauUtner  v.  Rondool, 
104  Gal.  140,  37  Pac.  883. .  Id  the  Anaheim 
Case  both  parties  were  exercising  their 
rights  to  use  the  water  ot  the  river  on  ripa- 
rian land.  In  such  case  the  ose  by  one  is 
not  adverse  to  the  other  unless  be  is  using 
more  than  bis  share,  to  the  detriment  of  the 
oth^.  In  the  Alta  Company  Case  the  re- 
marks on  the  mbjact  ate  obiter.  O^e  point 
deddfid  was  that  one  who  trespasses  on  land 
ta  another,  and,  while  so  doing,  cultivates 
ttie  land  and  Irrigates  It  from  a  stream  on 
which  It  abuts,  doea  not  thereby  acquire  any 
right  to  the  water  apart  from  the  land,  bo 
fba.%  when  he  la  coapelled  to  yield  possea- 
■loa  to  the  true  owner,  the  prior  use  of  the 
water  1^  sodi  tremiaaser  doea  not  gtv*  him 
•  right  thereto  which  be  can  convey  to  a 
Olid  person. 

In  Faulknw  t.  Bondmil,  the  plaintiff  had 
acquired  bla  water  right  prior  to  any  diver- 
ilOB  ct  use  ot  0»  water  of  the  rtream  by  the 
defendant,  ^nia  defendant  bad,  howerer,  di- 
Teited  and  naed  the  water  continuously  for 
a  period  ot  0  yearn  before  the  b^lnnlng  of 
the  action  of  plaintiff  to  qalet  him  title, 
dere  was  enough  water  in  the  stream  for 
both  all  the  time,  and  tbe  use  by  the  defmd- 
ant  bad  not  In  any  way  Interfraed  with  the 
Qse  txT  tite  plaintiff.  TbB  plaintiff's  nae  was 
prior  bi  time  and«  of  coarse.  It  could  not  have 
been  dlveated  a  snbsequeDt  use  which  In 
no  way  affected  his  enjoyment  thereof. 
Tb»  priority  of  tbe  rigjito  of  either  party 
In  such  cases  ooold  not  become  an  Important 
qnestloD  nntn  there  was  an  Interference  by 
one  of  tbem  with  tbe  nae  of  the  other.  When 
that  oocvrs  the  principle  stated  In  section 
1414  of  tbe  Civil  Code,  that  "as  between  ap- 
pnqiriatora,  tbe  one  first  In  time  la  the  first 
In  rl^t,"  beounes  appllcabla  It  la  a  prln- 
tilpte  .which  appUes  as  well  to  wdlnary  pre- 
■cripttve  rl^ta  aa  to  rli^ts  ct  appropriation 
imder  the  Codef.  BlU  ▼.  King,  8  Cal.  338; 
Butte  Go.  T.  Tanghn,  U  Cal.  163,  154,  70 
Am.  Dee;  7W;  Davis  t.  Qale,  82  CaL  38,  91 
Am.  Dec.  654. 

[7}  We  understand  tbe  true  rule  to  be 
that,  wboi  a  oonfil<A  arises  between  two  ap- 
proprlators  of  water,  uid  their  rigbts  are 
otberwlae  equal,  tbe  prior  awn^triator  will 
prevail  so  fer  as  ttw  cmfllct  extends.  It 
neaessarily  foUowa  that  in  an  action  to  quiet 
bis  title  tbe  prkHr  ap^prlator  is  entitled  to 
have  bis  prior  right  declared  to  be  supn-tor 
to  that  of  subsequent  appn^rlatora. 

We  do  not  bold  that  the  findings  show  that 
tba  dlverslona  of  water  by  the  reivectlve 
parties  have  not  Interfered  with  tbe  diver- 
sion and  oae  of  water  by  tbe  otbw  parties. 


On  the  contrary,  tbe  facts  found  indicate 
that  the  several  diversions  have  interfered 
with  each  otber.  We  do  not  take  up  this 
queetioQ,  but  leave  tbe  estent  and  effect  of 
tbe  interferences  from  the  facts  found,  as 
well  as  the  question  of  priorities,  for  tbe 
coQsideratlwi  of  the  trial  court  .when  the 
case  is  remanded  for  further  proceedings. 

[I]  8.  As  above  indicated,  the  Judgment 
appears  to  declare  that  tbe  water  to  be  tab- 
en  by  the  Riverside  Water  Company  from  its 
weUs  bored  in  tbe  basin  cannot  be  used  ex- 
cept for  tbe  Irrigation  of' the  particular  lands 
to  .which  It  has  been  heretofore  supplied,  and 
must  not  »ceed  the  quantity  necessary  to 
Irrigate  the  same  according  to  the  above- 
mentiohed  schedule  of  qnantlttes  per  acre 
for  spedflefl  crops  or  trees  thereon.  It  is 
at  least  susc^ible  of  that  construction.  If 
so  intended,  it  la  to  that  extent  contrary  to 
law.  It  has  long  teea  settled  In  ttils  state 
with  regard  to  water  rights  by  appropria- 
tion that  tbe  appropriator  may  change  the 
place  of  use  thereof,  or  tbe  (Aaractn  at  tbe 
use^  wlthoat  affectlnff  bis  right  to  take  It. 
and.  that  other  persons  Interested  in  the 
source  f^om  which  it  comes  have  no  rlgbt  to 
object  to  each  dianges.  Maoris  v.  Bh^ell, 
7  CaL  263,  68  Am.  Dec.  297;  Davis  Gale, 
82  CaL  88, 91  Am.  Dec.  654;  RamelU  v.  Irish. 
96  Cal.  217, 81  Pac.  41.  It  Ifl  also  settled  that 
such  iqq^priator  may  diange  the  place 
from  whence  the  water  Is  taken  out  of  the 
source,  .provided  others  are  not  Injured  by 
such  diange.  BamelU  r.  Irish,  supra;  Bar- 
ton T.  Blveraide  W.  Oa.  166  CaL  517.  101 
Pac.  780,  23  L.  B.  A.  (N.  S.)  831. 

In  Barton  r.  Blvendde,  this  doctrine  .was 
applied  to  the  waters  of  this  artesian  basin. 
Tbe  reasons  tat  tbe  rigbt  to  make  the  above 
idianges  are  that,  by  his  taking  and  devoting 
water  to  a  benefldal  use,  the  appropriator 
has  acquired  the  right  to  take  the  quantity 
wtiich  be  beuefldatly  uses,  as  against  others 
having  no  supwlor  rights  In  tbe  source, 
and'  that  neither  the  particular  place  of  use, 
tbe .  character  of  the  use,  nor  the  place  of 
taking  is  a  necessary  factor  in  such  acquisi- 
tion. The  diange  of  place  of  taking  becomes 
wrongful  only  in  the  event  that  others  are 
injured  thereby.  These  reasons  are  as  well 
applicable  to  tbe  taking  of  underground  wa- 
ters ot  any  kind  as  to  diversions  from  a  sur- 
fiice  stream,  and  we  perceive  no  reason  .wby 
the  same  rule  should  not  apply  equally  to 
both. 

9.  We  think  it  sufficiently  appears  from 
what  we  have  already  said  that,  with  respect 
to  tbe  taking  of  water  from  the  basin  for  tbe 
public  uses  which  they  respectively  serve, 
the  status  of  each  of  the  parties  hereto  is 
that  of  an  appropriator  only.  For  that  pur- 
pose neither  party  obtains  any  right  to  ad- 
ditional water  by  reason  of  its  awnership  of 
land  within  the  basin,  for  the  water  rigbu 
arising  from  such  ownership  pertain  exciu- 
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slvely  to  ttae  land,  and  are  not  devoted  to 
public  nse  by  reason  of  such  ownership. 
Wbenever  either  party  takes  sacfa  water 
from  the  land  and  delivers  It  into  its  reser- 
voirs, canals,  or  mains  as  a  part  of  its  wa- 
ter held  for  the  pabltc  nse,  at  that  moment 
it  becomes  a  mere  appropriator  of  that  .wa- 
ter, and  its  rights  thereto  are  no  greater,  aa 
against  the  other  parties,  than  would  be  the 
case  If  the  wat«r  was  taken  out  of  land 
which  it  did  not  own. 

Aa  heretofore  suggested,  the  court  below 
was  apparently  of  the  opinion  that  the  .wa- 
ters of  this  basin  were  by  law  subject  to  pub- 
lic nse.  Possibly  in  this  connection  it  may 
have  considered  the  legislative  declaration 
on  the  subject  in  1911,  amending  section  1410 
of  the  Civil  Code.  Tbe  sectimi,  as  unaided, 
opois  with  this  dedaratloa : 

"All  water  or  the  use  of  water  within  the 
state  of  California  la  the  property  of  the  peo- 
ple Of  the  sUte  «f  OaUfomia." 

Taken  literally,  this  would  Indude  all  wa- 
ter in  the  state  privately  owned,  and  that 
pertaining  to  lands  of  the  United  States,  aa 
.well  as  that  owned  by  the  state.  It  should 
not  require  dlsciUBioa  or  authority  to  d^- 
imatrate  ttiat  the  state  cannot  in  this  man- 
ner take  private  pnqjisty  for  public  use.  See 
Palmer  r.  B.  B.  Com.,  167  Gal.  175^  138  Pac 
097.  The  Constitution  expressly  forbids  it. 
Article  1, 1  14.  The  water  that  pertained  to 
or  was  contained  In  the  lands  of  the  state 
was  already  the  prcqwrty  of  die  people  when 
this  amendment  waa  adopted,  ^e  statute 
was  without  ^ect  on  any  other  property. 

10.  We  do  not  attonpt  to  de<dare  from  the 
findings  what  the  respective  righta  of  the 
several  parties  are  to  the  waters  in  ttie  ba* 
sin,  not  what  Judgment  should  be  gtv«i  with 
regard  thereto.  Tba  findings  state  the  facts 
at  great  length,  and  give  many  details  which 
are  evidentiary  in  effect  and  which  might 
reasonably  warrant  the  drawing  of  varying 
infers ees  therefrom.  They  are  more  com- 
parable to  a  t411  of  excepticms  snmmartxing 
the  evidence,  as  audi  Mils  should,  than  to, 
findings  of  ultimate  facts.  The  determtna- 
tion  of  the  material  and  controlUng  facts 
tarn  mtSi  a  mass  of  evidentiary  facts  Is 
more  properly  the  work  of  a  trial  ooart  than 
of  an  appellate  court.  FurUicrmore,  our 
conclud<ms  upon  the  points  we  have  treated 
are  in  so  many  particulars  opposed  to  the 
apparent  views  <tf  the  learned  Judge  who 
made  tlie  findini^  and  raidered  the  Judgment 
that  we  are  by  no  means  certain  Qiat  addi- 
tional erldmce  may  not  be  necessary  for  the 
Intelllsent  dedsion  of  some  of  tta  questtons 


involved  in  the  case  and  preeentad  hy  the 

facts  found. 

The  briefs  contain  1700  printed  pages,  and 
they  discuss  many  minor  points  which  we 
have  not  noticed.  We  do  not  consider  thm 
essential  to  any  of  the  points  we  have  decid- 
ed, nor  necessary  for  the  guidance  of  the 
trial  court  in  future  proceedings.  Our  con* 
elusions  upon  the  more  important  questions 
may  be  summarised  as  follows: 

[t]  (a)  With  respect  to  the  waters  taken 
from  the  artesian  basin  for  public  use,  each 
party  stands  in  the  character  of  an  appro* 
prlBtoT,  and  its  rights  therein  are  to  be  de- 
termined by  the  law  relating  to  apprc^rla- 
tors,  and  are  not  to  be  measured  either  by 
the  law  regarding  riparian  rights  or  by  the 
law  concerning  the  rights  of  the  landownn 
in  water  underlying  his  land. 

(b)  In  this  action  the  court  ahonld  not  un- 
dertake to  provide  for  the  future  apportim- 
ment  of  the  waters  of  the  artesian  basin  or 
for  the  ascertainment  of  a  surplus  or  defici- 
ency, but  should  confine  Itself  to  the  adjudi- 
cation of  the  existing  rights  and  priorities  «t 
the  parties  to  the  action  in  the  waters  in- 
volved. The  Judgment  should  state  the  quan- 
tity of  water  to  which  each  party  is  entitled, 
and  should  not  leave  such  quantity  indefinite 
or  depoident  on  future  needs,  events,  or  con- 
ditions. 

(c)  The  Judgment  should  not  maae  any  deo 
laration  of  the  right  of  any  party  to  cake  in 
the  future  any  water  to  which  it  has  no 
present  right. 

<d)  The  [rialntiff  is  not  substituted  to  nor 
entitled  to  use  the  water  or  water  rights 
of  the  owners  of  land  within  its  limits  un- 
less it  has  acquired  such  right  directly  or  In- 
directly from  such  landowners,  and  then  only 
for  use  on  the  particular  land  of  such  owner. 

(e)  The  measure  of  a  water  right  acquired 
by  taking  and  using  the  water  extends  only 
to  the  quantity  actually  theretofore  applied 
to  beneficial  uses,  and  includes  no  right  to 
take  additional  water  in  the  future. 

The  Judgment  is  reversed,  and  the  cause 
remanded,  with  directions  to  the  court  beknr 
to  make  new  conclusions  of  law  and  render 
a  new  Judgment  on  the  findings,  in  accord- 
ance with  this  opinion,  and.  If  necessary  t> 
do  so,  to  take  additional  evidence  relating  te^ 
and  make  an  additional  finding  upon,  any 
point  involved  In  the  case,  or,  if  the  parties 
agree  therett^  to  try  the  entire  case  anew. 
Neither  party  shall  recover  its  corts  of  ^ 
peal  herein. 

We  concor:  ANGELLOTTI,  a  J.;  Olr 
NET,  J.;  LGNNON,  J.;  SLOANE,  J.;  WII> 
BUB,  J.;  LAWU»B,  J. 
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thereof.  (Per  'Wllbw  nd  Lamioiit  maA 
AngeUotti.  a  J.) 


(L.  A.  6354.) 


(Supreme  Goart  of  CmUforafa.  Jtme  1,  1921. 
Rehearing  Denied  Jane  80, 1921.) 

1.  Wills  ^3*293(6)— Ptnoa  to  wtraa  «»»y  of 
will  was  Mat  by  toatatrix  aaaaat  taatliy  ta 
oeataab. 

Under  Goda  Ch.  Proe.  $  1889,  reqnirinf 
the  proTiilons  of  a  lost  or  destroyed  will  to  be 
proved  bj  two  credible  witnesses  where  a  tes- 
tatrix seot  a  cop7  of  her  will  to  her  sister  stat- 
Inc  that  it  was  ber  last  will,  the  sister  could 
not  testify  to  the  contents  of  the  will,  but  only 
to  the  hearsay  declaration  of  the  testatrix. 
(Per  Wilbur  and  Lennon.  J3.,  and  AngeUotti, 

a  J.) 

2.  will*  ^297(3)— Oeelaratlaat  of  dacadaat 
eaaaot  take  placa  «f  wltaaas  !■  pmlns  last 

or  destroyed  will. 
Under  Code  CAv.  Proe.  {  1339.  providing 
that  no  will  shall  be  proved  as  a  lost  or  de- 
■troyed  will  unless  its  provisions  are  dearly 
and  distinctly  proved  by  at  least  two  credible 
witneases,  dedarationa  of  the  decedent  cannot 
talie  the  place  of  one  of  th«  two  witnesses. 
(Par  WiUnr  and  Lannra,  JJ,  and  AngeUotti, 
a  J.) 

a.  will*  «=9293(4)  —  Evldaau  of  eontants  af 
ravokad  wUt  adailsslbla  ta  ahaw  affaot  aa 
aarliar  will  thaogli  pravad  by  aaiy  ana  wit- 
■••a. 

Under  Civ.  Code,  1 1297,  providing  that  the 
nvocation  of  a  revolted  will  does  not  revive 
Hm  earlier  wfD  unless  such  waa  the  intention 
Where  a  loat  or  destroyed  will  containing  a  re- 
voking danaa  waa  raroked  by  cancellation  or 
otherwiaa.  evidence  of  it«  contenta  nay  be  eon- 
Mcred  to  determine  its  effect  on  an  earlier  will, 
thoofb  Us  contents  ire  established  by  only 
ona  witneae.  (Per  Wilbiir  and  Lennon,  3J 
and  AngenottL  a  J.) 

4.  Wllla  «s»306  —  EvMaaea  bald  to  sapport 
Mlif  that  ravoklBf  will  was  li  axlatoaoa 
whaa  taatatrix  dM. 

IMdence  Md  sufBdent  to  warrant  a  find- 
ing that  a  lost  or  destroyed  will  relied  on  a« 
revoking  an  earner  will  was  still  in  existence 
at  the  time  of  the  decedent's  death.  (Per  Wil- 
bur and  Lannon,  JJ,,  and  Angellotd,  C  J.) 

8.  WUIa  «»306-.CaB<aiita  of  lost  or  destroyad 
will  eaaoot  be  proved  to  establlsb  revocatloa 
of  earlier  will  except  by  two  wltaessea. 

Under  Code  C3t.  Proe.  }  1339,  relatire  to 
the  proof  of  lost  or  destroyed  wills,  and  not- 
withstanding Civ.  Code,  i  1297.  providing  that 
the  revocation  of  a  revoking  will  does  not  re- 
vive the  first  win,  two  witnesses  are  required 
to  establish  the  contenta  of  a  lost  or  destroyed 
will  which  was  unrevoked  at  the  date  of  the 
testator's  death  for  the  purpose  of  showing 
revocation  of  an  earlier  will.  (Per  Wilbur  and 
LennoQ,  JJ.,  and  AngeUotti,  O.  J.) 

«.  WHIs  «s>47fr-To  be  oaMtmod  n  a  wbelo. 

A  will  should  be  construed  as  a  whole,  and 
the  intention  of  the  testator  derived  from  the 
whole  instrument,  and  not  from  a  single  clause 


7.  Wills  «»290-That  revoklag  olaoso  was  la 
last  wm  aad  effastlvb  wast  be  proved. 

For  a  revofciiMr  dause  In  a  loat  and  unre- 
voked win  to  be  effective  as  such,  It  must  be 
established  that  such  dense  was  in  the  wiQ 
and  thus  an  effective  part  of  the  wiU.  (Per 
Wilbur  and  Lennon.  JJ^  and  AngeUotti,  O.  J.) 

8.  Wills  «=»l81--RevoklBg  alaaao  Is  part  of 

win. 

The  revoking  dauee  of  a  will  ia  a  part  of 
tihe  will  and  Is  to  be  treated  aa  aoch,  and  not 
as  a  separate  instrument  revoking  the  will 
executed  under  Dv.  Code.  {  1292.  (Per  WUbor 
and  LenuMi,  JJ„  and  Ang^otti,  C.  J.) 

9.  wnu  «s»296,  813  —  Proper  to  try  validity 
of  two  allefed  wills  at  tbe  same  tlaie;  ovl- 
deaoe  as  to  rovoklof  aiaaso  Is*  lost  will  ad- 
missUile. 

In  probate  proceedings  it  waa  a  proper 
course  to  try  the  validity  of  two  alleged  wUls, 
the  latest  of  which  bad  been  lost  or  destroyed 
at  the  same  time,  and  evidence  as  to  tbe  re- 
voking dause  in  the  lost  will  was  admissible, 
but  ita  effect  on  tbe  earlier  will  must  be  de- 
termined in  view  of  the  admissibility  of  the 
.latter  will  to  probate  as  a  will.  (Per  Wilbur 
and  Lennon,  J  J.,  and  AngeUotti,  0.  J.) 

10.  Wills  «=»l8(»-Revoking  dause  in  lost  will 
held  aot  effeetlve  unless  will  effective. 

Conceding  that  the  contents  of  a  wiU  con- 
taining a  revoking  clause,  though  tost  or  de- 
stroyed and  not  susceptible  of  proof  as  a  will 
by  a  aingle  witncaa,  can  be  eataUiehad  ao  far 
as  it  revokes  former  wills  by  one  competent 
witnees.  the  whole  contents  and  purpon  of  tlie 
instrument  must  be  centered  ia  determining 
its  effect,  and  where  the  lost  will  was  practical- 
ly ioentical  with  the  first  and  amounted  to  little 
more  than  a  repubUcation,  tbe  revokiag  clause 
must  be  regarded  as  intended  to  be  effective 
only  on  condition  tlut  tbe  will  becomes  effective. 
(Per  Ifloane,  J.) 

Olney,  Shaw,  and  Lo^r,  JJ^  dissenting. 

In  Bank. 

Appeal  from  Superior  Court,  Loo  Angdes 
County;  Lewis  R.  Works,  Judge, 

Proceeding  to  probate  the  will  of  Augusta 
Thompeon.  From  a  Judgment  admitting  the 
last  of  two  alleged  wills  to  probate,  Uw  con- 
testant appeals.   Reversed,  witb  directions. 

ttebearlng  denied ;  Shaw,  Lawlor,  and  Ol- 
ney, JJ..  dissenting. 

Jas.  W.  Bell,  of  Loe  Angeles,  for  appellant 
Ii.  O.  Suaemlhl,  of  Santa  Monica,  and  Sam- 
uel J.  Crawford,  of  Los  Angeles,  for  respond- 
ent. 

WILBUR,  J.  Respondent,  the  sister  of  the 
deceased,  filed  a  wlU  dated  May  13. 1908,  for 
probate.  The  surviving  husband,  the  appel- 
lant, filed  a  contest  of  this  will  on  tbe  ground 
that  tbe  will  had  been  revoked  by  a  later 
will  executed  November  2S,  1916,  which  wlU 


*rer  otbir  «aa«  see  same  topic  and  KEY-NUHBSa  In  aU  Kejr-Humbered  Dlcesta  and  Indtxas 
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be  alleged  had  been  destroTed  without  the 
Intentloa  of  reviving  the  fonner  will.  Tbere- 
QpOD  the  ^ter  filed  a  petition  for  the  admis- 
sion to  probate  of  the  will  of  1916  as  a  lost 
or  destroyed  will.  She  also  answered  the 
cmitest  of  the  will  of  1906  by  denying  that 
the  will  of  1916  had  been  destroyed  with  the 
intoitlon  to  revoke  the  same.  A^ellant  filed 
no  formal  contest  to  the  will  of  November 
2S,  1916,  but  he  appeared  at  the  time  of  the 
hearing,  presented  evidence,  and  claimed  that 
the  existence  of  the  lost  wUl  was  not  estab- 
lished by  two  witnesses,  and  niovoaeA  Its  pro- 
bate on  that  ground. 

The  will  of  1916  appointed  the  respcmdent 
OKcntrlx  without  bonds  and  left  all  the  prop- 
erty of  tlie  testatrix  to  the  respondent  except 
a  beqaest  of  $5  to  the  appellant,  another  $9 
to  a  brother  of  testatrix,  and  one  of  $5  to  a 
balf-brother.  nie  will  also  made  certain 
provisions  an>Ucable  only  In  t3ie  event  that 
respondent  predeceased  her,  wbldi,  because 
the  sister  sor^ved  tb»  deceased,  are  fanma- 
teriaL  By  ti»  will  of  190S  the  respondmt 
was  made  executrix  thereof  without  bonds, 
and  everything  was  given  to  the  respondent 
except  $1  bequeathed  to  the  appellant 

At  the  time  at  the  trial  ttie  respondent' 
contended  tliat  tlie  wlU  of  1916  oonld  not  be 
proved  because  there  were  not  two  witnesses 
to  prove  its  ctmtents  as  required  by  section 
1889^  Code  (tf  CivU  Frocednra  Bespondmt 
<Aered  pxoot  ot  the  due  execution  of  the  will 
ct  1908»  and  tiwreapon  rested.  The  court 
tocrtc  the  position  Uut  the  second  petition  of 
respondent  tot  the  iwobate  the  will  of  1916 
was  tai  effect  an  amendment  ot  the  original 
peddon  for  the  probate  of  the  will  of  190S, 
and  ttierefore  announced  ttiat  the  wlU  of 
iSQS  Gonld  not  be  admitted  to  probate. 

Re^vondeut  tliereupon  stated  her  position 
thus: 

"Wt  are  daiming  under  the  first  wUl  abio- 
Intely,  if  your  honor  please.  It  caanot  preju- 
dice Uie  coQtestaot'i  right  (or  me  to  say  that 
when  we  aubmitted  the  copy,  so-called  copy,  of 
what  we  thonght  we  might  be  able  to  establiah 
In  accordance  with  the  law  of  a  lost  or  de- 
stroyed wni,  that  we  believed  that  both  wit- 
nesses to  the  second  will  were  still  alive,  and 
that  we  eoDld  prove  It  under  the  statute  that 
requires  a  lost  or  destroyed  will  to  be  proved 
by  two  credible  witnesses.  We  filed  that  and 
made  that  similar  statement  to  his  honor  Jndge 
Blves  on  the  hearing  ot  this  first  wfiL" 

[1,2]  The  court  took  the  position  that. 
If  there  was  a  later  will,  whether  its  terms 
could  be  proven  or  not,  the  first  will  was 
thereby  revoked,  and  directed  respondent  to 
proceed  with  proof  of  the  lost  will.  Respond- 
ent's counsel  protested  that  they  desired  to 
rest  with  proof  ot  the  first  will,  and  proceed- 
ed under  protest  to  call  B.  Q.  Huribnrt,  stat* 
Ing: 

*^ere  Is  only  one  witness  we  know'  ot  that 
soold  proTo  this  vQl,  and  we  wUl  caU  that  gen* 


deman.  ^lat  b  Ao  on^  wltneM  we  fcavc  any 

Icnowledge  of." 

This  witness  testified  to  the  contents  and 
the  due  execution  of  the  will  of  1916.  The 
<mly  other  witness  testifying  to  the  contents 
of  the  will  of  1916  was  the  respondent,  who 
was  examined  on  that  subject  by  the  court 
To  this  testimony  reStpoadenfs  attorney  ob- 
jected as  follows: 

"I  wonld  like  to  object  to  her  poritire  testi- 
mony that  she  received  a  copy  on  the  groood 
ttiat  it  la  hearsay  and  not  the  best  evidenee." 

The  objection  being  overruled,  the  court 
elicited  the  testimony  of  the  witness  to  the 
efrect  that  respondent  had  received  a  letter 
at  Portiand,  Or.,  In  1916,  from  the  testatrix 
Ipdoslng  a  copy  of  the  will  of  1916,  and  stat- 
ing that  It  was  her  last  will.  The  letter  itself 
had  beoi  destroyed.  The  statement  that  the 
Inclosed  copy  of  a  will  was  her  last  will 
was  merely  a  declaration  of  the  testatrix  so 
that  the  question  presented  here  resolves  it-  ■ 
self  Into  this:  Can  a  lost  or  destroyed  will 
be  proved  by  the  testimony  of  one  witness 
who  saw  the  original  will  and  by  evldmioe  of 
the  declarations  of  the  deceased  as  to  Its 
contents?  13ie  fact  that  the  decedent  accom- 
panied her  declaration  by  a  carbon  copy  ot 
the  will  did  not  place  the  recipient  thereof 
in  a  position  to  testify  of  her  own  knowl- 
edge as  to  the  contents  of  Oie  loet  or  de- 
stroyed will,  which  she  had  never  seen.  Her 
testimony  wonld  merely  establish  the  hearsay 
declaration  of  the  deceased.  In  this  state  the 
statute  (section  1339,  Code  Civ.  Proc.)  requires 
tnro  credible  witnesses,  and  the  testimony 
of  the  declarations  of  the  decedoit  cannot 
supply  the  place  of  one  of  these  witnesses. 
This  was  held  by  the  Supreme  Court  of  the 
state  of  Wasliington,  under  a  similar  statute, 
In  Kstate  of  Needham,  70  Wash.  229, 126  Pac. 
429,  and,  as  we  agree  with  that  decision  the 
order  admitting  the  will  of  1916  to  probate 
must  be  reversed.   The  will  of  1916  should 
have  been  denied  probate. 

[3]  The  next  question  to  be  considered  ii 
whether  or  not  the  evidence  of  <me  witness 
to  the  due  execution  of  the  will  of  1916,  and 
to  its  contents  Is  sufficient  to  show  a  revoca- 
tion of  the  will  of  1908,  and  thus  to  show 
that  the  will  of  1908  was  not  the  last  will  ot  . 
the  decedent  and  hence,  as  the  will  of  1916 
cannot  be  effectively  established  by  probate, 
that  the  decedenlr  died  intestate.  If  the  win 
of  1916  bad  been  revoked  by  cancellation  or 
otherwise  the  evidence  of  one  witness  to  the 
contents  of  the  will  of  1916  would  be  snffl- 
dent  to  estoblish  that  it  contained  a  revok- 
ing clanse;  fw  section  1297,  Civil  Code,  de- 
clares that  the  revocation  of  m  reT<Mng  win 
does  not  revive  tlie  first  ix4U  "unless  It  sp- 
peam  by  tlie  terms  of  such  revocation  that  it 
was  the  Intention  to  revive  and  give  eflMt 
to  the  first  wilL"  Mo  doubt  can  be  entertahf 
ed  that  wbeie  the  second  testamaitaxy  act  Is 
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ceyoked,  erldmce  «C  tte  contents  of  tlie  in- 
voked will  may  be  cmdderad  to  determine 
the  effect  of  such  revocation  upon  an  earliw 
will  still  In  existence. 

^nds  la  not  a  case  where  a  wUl  cmtelslng 
a  reroking  elauae  has  been  destroyed  animo 
lOTocandL 

[4]  The  trial  court  found  that  the  wlU  of 
U18  was  in  exJatence  at  the  time  of  tlie 
deatti  of  the  tesutrlz  and  was  ber  last  wlQ. 
The  finding  la  attacfked  by  the  a^tilant  as 
not  supported  by  the  0Tidene&  This  finding 
la  sustained  soldy  by  the  declaration  of  the 
deceased  and  by  the  drcmnstanees  In  the 
case.  But  the  evidence  is  Bnffi<^t  This  eri- 
demoe  Is  as  fbllows:  During  hex  last  illness 
the  testatrix  frequently  stated  to  her  nurse 
that  she  had  left  a  will  and  that  her  papers 
were  with  her  attorn^,  B.  O,  Hwlburt,  and 
confirmed  Uiis  statemoit  only  a  few  hours 
before  her  death  on  Decembw  %  1918.  She 
further  stated  she  desired  her  slstw  to  have 
everything  and  did  not  desire  ber  hosband 
to  have  anything.  fRie  resp<mdent  teatliled 
ttiat  repeatedly  between  Hie  date  of  the  execu- 
tion of  tlie  will  up  to  July,  1918,  Hie  testatrix 
wrote  to  her  statlt^;  that  die  wanted  respond* 
cut  to  have  everything  and  repeatedly  re- 
ferred to  the  will  as  still  In  existence. 

As  we  have  hdd  in  the  Estate  of  Sweet- 
nan.  186  Fac  918,  decided  February,  1921, 
tiie  deelaratttms  of  the  deceased  in  connectiim 
with  the  other  testinumy  were  suffident  to 
sustsln  the  findings  of  the  trial  court  that 
the  will  was  in  oistenoe  at  the  time  of  de- 
cedait's  deaOi. 

[S]  The  appellant,  while  oon^ding  that 
the  evidence  Is  Insuffldent  to  prc^te  the  will 
of  1916  as  thB  last  wUI  and  testam^t  of  the 
deceased,  a  contratlon  which  we  have  sns- 
tained,  also  ccmtends  that  the  proof  of  one 
witness  that  It  contained  a  revoking  clause 
Is  suffld^it  to  establish  the  revocation  of  the 
wUI  of  1908  by  the  will  of  1916,  although  the 
latter  cannot  be  probated  as  her  will,  and 
thus,  by  the  failure  to  prove  the  will  of  1916 
as  a  will,  and  by  Its  proof  as  an  effective 
revocation  of  the  will  of  1908,  to  establish 
her  intestacy.  This  position  requires  us  to 
const  roe  the  law  as  to  the  proof  of  lost  and 
destroyed  wills  and  to  determine  what  Is 
meant  by  this  phrase  In  section  1839,  Code 
of  Civil  Procedure: 

'*No  wiU  Mhail  be  prowd  at  a  lout  or  dertrov- 
ed  wiU  •  •  •  unless  Its'  provisioDa  are  clear- 
ly and  distinctly  proved  by  at  least  two  credi- 
Ue  wttnesses."  (ItaUca  ours.) 

To  state  the  propoeiti<Hi  In  somewhat  dif- 
ferent tenns:  Can  a  part  of  a  lost  or  dfr- 
strayed  will  be  proved  by  one  witness,  i.  e^ 
the  revoking  dause,  when  the  statute  ex- 
pressly forbids  proving  a  lost  or  destroyed 
wHl  by  less  than  two  eredltde  witnesses?  Or, 
to  state  the  matter  in  terms  more  directly  ap- 
Idicable  to  tlits  case:  Can  the  reveling 
clause  of  an  unrevoked,  lost,  or  destroyed 


be  proved  l>y  <me  witness  and  given  ef- 
fect, when  the  statute  (section  1839,  Code 
(^v.  Proc)  requires  two  witnenes.to  ^nve 
audi  a  wUl?  This  question  would  se^  to 
carry  Its  own  answer  because  of  the  axiom 
that  ttie  whole  is.  the  sum  of  its  parts,  nn- 
lesa  the  revoking  clause  in  a  will  is  in  1^1 
^ect  a  thing  apart  from  the  will,  as  distinct 
as,  and  equivalent  in  1^1  effect  to,  a  revo- 
cation by  destmctton,  by  cancellation  or  by 
an  instrument  execnted  with  the  fwmalltles 
of  a  wlU  (Civ.  Code*  1 1292),  whldi,  no  doubt, 
operates  eo  Instantl. 

[B]  Passing  for  ^e  moment  tlie  eonatruc* 
tlon  of  section  1297,  Civil  Code,  as  to  the 
effect  of  the  xevocatlcm  of  a  will  containing 
a  revfAlng  clause,  a  point  to  which  we  will 
reeur,  it  is  a  violatltm  of  the  most  funda- 
mental prindple  for  the  construction  of  a 
will  to  separate  one  dause  from  its  context 
and  give  effect  thereto  regardless  of  ibe  bal- 
ance of  the  wllL  It  is  elementary  that  a  wUl 
should  be  construed  as  a  whole,  and  that  tlie 
Intention  of  the  testator  is  to  be  derived  from 
the  whole  Instrument,  and  not  from  a  ^ngle 
clause  thereof. 

In  dealing  with  a  revoking  clause  of  a  re* 
voked  wllU  we  are  dealing  with  a  dause 
which  has  itself  been  revoked  except  as  saved 
by  the  express  statute  on  that  particnlar 
subject  (section  1297,  Civ.  Code),  but  tai  deal- 
ing with  the  revoking  clause  of  an  unrevoked 
will  It  has  force  because  it  is  unrevoked,  and 
a  part  of  the  last  will  of  Uie  deceased. 

We  will  examine  some  of  the  authorities 
dealing  with  the  subject  of  the  revolting 
clause  In  a  will  with  special  reference  to  its 
provability,  but  before  doing  so  it  la  well  to 
remember  that  frequently  the  revoking  clause 
of  a  win  Is  the  only  clause  capable  of  proof 
because  It  is  the  only  portion  clearly  recol- 
lected by  witnesses,  and  that  some  of  the 
cases  deal  with  such  a  situation.  It  is  well 
to  remember  also  that  at  common  law  and  In 
most  stetes  ttiere  Is  no  arbitrary  rule  with 
referoice  to  the  measure  of  i«oof  required  to 
establish  a  lost  vrlU.  and  hence  the  measure 
of  proof  for  a  revoking  clause  of  such  a  will 
would  be  the  same  whether  <^ered  for  pro- 
bate or  to  defeat  a  prior  will,  while  the  con* 
tention  here  Is  that  the  will  of  1916  is  suffi- 
ciently proved  for  the  latter,  but  not  for  the 
former,  purpose.  It  Is  evident  that  general 
Btetemei^jts  in  opinions  dealing  with  the  mb- 
Ject,  or  even  rides  laid  down  with  referoico 
to  the  effect  of  a  revoking  clause^  ought  not 
to  be  considered  determinative  of  the  mat- 
ter  under  our  peculiar  stetute  where  an  arbi- 
trary rule  exlsto  with  reference  to  lost  and 
destroyed  wHls. 

[7]  In  order  that  tbe  revoking  dause  in 
this  lost  and  unrevoked  will  should  be  tt- 
fectlve  as  sudi,  it  was  necessary  to  establish 
that  sud)  clause  was  in  her  last  will,  and  thus 
sn  effective  part  of  her  last  will.  A  will  Is 
usually  "proved"  by  bdng  offered  for  probate. 
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Can  Its  terms  be  "prored"  otberwUef   As  i 
was  said  In  the  Btstate  of  Patterson,  155  OaL 
626,  6S6,  102  Pao.  OH.  944,  26  L.  R.  A.  (N. 
S.)  aS4,  1S2  Am.  St  Bep.  116,  18  Ann.  Gas. 
62B:  .  , 

"It  hai  been  held  br  tUa  coart  that  a  wfSL 
cannot  be  fiven  in  evidence  as  the  foundation 
of  a  Eight  or  title,  nnleis  It  has  been  iutj  pro- 
bated. BfeDaniel  t.  Pattiaon,  98  Oil.  86^  27 
Pac.  6S1,  82  Pae  806;  Castro  t.  Btdiardson, 
18  Cal.  480." 

In  that  case  the  court  was  discussing  the 
result  of  the  destruction  of  a  last  will  and 
testam^t  without  the  Intention  of  revoking 
the  same,  and  was  considering  the  effect  of 
the  amendment  of  1907  to  section  1339,  Code 
of  Civil  Procedure  (Stats.  1907,  p.  122),  passed 
after  the  death  of  the  testatrix.  It  was  held 
that  the  will  could  be  probated.  In  that  con- 
nection it  Is  said: 

''Because  of  Its  destmetlon  In  ber  lifetime 
the  probate  conrt,  nnder  the  law  aa  it  existed 
at  her  deatb,  could  not  allow  it  to  be  probated, 
because  there  could  he  no  legal  proof  of  it. 
*  *  *  If  a  will  had  been  duly  executed  and 
had  not  been  destroyed,  but  was  filed  for  pro- 
batCf  and  could  not  be  probated  becaase  of 
bek  of  proof  of  ita  execution,  the  heirs  would 
take  the  estate,  and  It  would  be  deemed  to  vest 
in  them  ,at  the  death  i)t  the  testatrix,  altbou^ 
th«  ri^t  thereto  could  not  be  positirely  known 
until  it  was  demonstrated  by  the  failure  of 
proof  upm  the  trial  of  the  petition  for  probate. 
The  statute  provides  what  evidence  may  be 
taken  in  proof  a  wQl  upon  such  a  proceed- 
ing," 

Where  a  will  has  been  refused  probate  be- 
cause of  undue  Influence,  tb%  reroking  dense 
cannot  be  subsequently  proved  to  show  rev- 
ocatloD  of  a  prior  will.  Schooler  on  Wills 
(5th  Ed.)  U  418.  419;  Langhton  Atkins, 
18  Mass,  a  Pick.)  635;  Budy  t.  TTlrlcli.  69 
Pa.  177.  8  Am.  B^.  238;  Lyon  t.  Dada.  127 
UlCh.  895,  80  N.  W.  946.  This  Is  true  even  If 
It  is  shown  in  the  latter  case  that  the  revok- 
ing clause  was  not  obtained  by  undue  In- 
fluence, as  the  dedslon  rejecting  It  for  pro- 
bate is  ccmcIui^Te  between  Uie  parties.  The 
^ect  of  these  decisions  is  that,  whure  a  will 
has  beai  denied  probate  and  the  same  parties 
are  subsequently  litigating  ttie  validity  of  a 
prior  will,  the  Talldity  of  the  revoking  clause 
eannot  again  be  rdltigated.  Applied  to  the 
ffecta  at  this  case,  these  deddons  would  lead 
to  the  condnsion  that,  where  a  will  had  been 
offered  for  probate  as  a  lost  or  destroyed  will 
and  bad  been  denied  probate,  because  of  fail- 
ure ot  proof,  the  adjudication*  between  the 
parties  as  to  the  provability  of  the  will  and 
the  validity  of  the  revoking  dause  cannot 
snbsegnently  be  reopened  In  a  case  In  which 
th»  revoking  dause  alone  la  put  fwward 
for  the  purpose  of  Showing  that  a  previ- 
ous will  has  been  revoked.  If  It  is  true 
tliat  the  denial  of  probate  ot  the  second 
wUl  because  of  the  latft  ot  proof  by  two  cred- 
ible wttnesses  foredoaes  the  question  as  to 


1  the  provaUUty  ot  Oie  revoking  dause  fbr  the 
purpose  of  exposition  to  the  probate  of  the 
first  will,  that  It  would  seem  to  follow  fint 
the  will  of  1008  In  this  case,  having  been  duly 
piovm,  should  be  ^obated  notwItbstwiMlfng 
thfr  fa^  that  It  has  beat  shown  by  one  wit- 
ness that  there  was  a  revoking  dause  In  the 
will  of  1916,  wher^  as  here,  the  appropriate 
order  Is  one  denying  the  probate  of  tlie  will 
of  1916  for  lack  of  iffooL  We  do  not  dte 
these  dedslons  as  decisive  of  the  qaeetlon 
here  taiv<dved,  bnt  they  point  to  the  oondo- 
slon  indicated. 

(I]  These  cases  at  least  make  It  dear  that 
the  revi^Elng  danse  of  a  will  Is  a  part  of  the 
win,  and  Is  to  be  tzeated  as  audi,  and  not  as 
a  B^nrate  Instmment  bavbig  the  eqolvalott 
dfect  of  an  Instmrnait  wecnted  with  all  the 
formalities  required  in  the  case  of  a  wUL 
Section  1292,  av.  Code.  This  wtU  be  made 
clearer  by  excerpts  intm  the  above  <«ilnlon& 
In  Qie  case  ot  iMfffam  v.  AUtlna,  supra.  It 
la  sAld: 

"When  the  question  was  fir^  proposed,  K 
struck  OS  all  aa  novel  and  singular  that  aa 
instrument  once  offered  to  be  proved  as  a 
will,  and  disallowed  as  such  by  the  court  of  final 
jurisdiction  upon  the  subject,  should  be  imag- 
ined to  be  capable  of  being  used  afterwards  far 
any  purpose  whatever,  the  effect  of  such  a  de- 
cree seeming  to  be  to  render  tbe  instrument  en- 
tirely null  and  void;  but  the  arguments  we 
have  heard  and  the  authorities  cited  have  sat- 
isfied us  that  the  case  was  not  so  clear  as  ws 
at  first  believed  it,  though  upon  a  (borouch 
examination  of  the  arguments  and  authontiee 
we  are  coDvinced  onr  first  impression  was  well 
founded.  •  •  •« 

After  quoting  tbe  statutory  law  of  Uassa- 
chuaetts,  the  court  [uxMieeded  as  fdlows: 

"An  instrument,  then,  to  have  the  effect  of 
a  revocation  of  a  will  which  devises  real  es- 
tate before  made,  must  be  in  itself  either  a 
will  or  codicil,  or  some  other  writing  of  the 
devisor,  signed  In  tbe  presence  of  three  or  more 
witnesses.  If  the  instrument  propounded  as  a 
revocation  be  in  form  a  will,  it  must  be  perfect 
as  each,  and  be  subscribed  and  attested  as  Is 
required  by  the  statute.  An  Instrument  Intend- 
ed to  be  a  will,  but  failing  of  its  effect  as  sack 
on  account  of  some  Imperfectioa  in  Its  strae- 
ture  or  for  want  of  due  execution,  cannot  be 
Bet  up  for  tbe  purpose  of  revoking  a  former  will, 
for  this  substantial  reason,  that  it  cannot  be 
known  that  the  testator  intended  to  revoke  hia 
will  except  for  the  purpose  of  suhfitituting  the 
other,  and  that  it  would  be  making  tbe  testator 
die  without  a  will,  though  it  was  clear^  Ua 
design  not  to  do  so.  This  principle  has  been 
settled  by  many  dedrions  In  tbe  English  courts 
of  law  and  equity;  their  statute  of  frauds  In 
relation  to  this  subject  being  dmilar  to  oora. 
*  •  • 

"It  is  true  the  InstrameDt  Is  perfect  in  all 
its  parts,  and  is  accompanied  with  all  the  for- 
malities prescribed  by  the  statute;  but  it  cornea 
before  us  connected  with  a  decree  dedaring  that 
it  is  null  and  void  In  itself,  so  that  it  never  had 
any  legal  force  or  being  as  a  wiU.  Uow,  then. 
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can  it-be  treated  ai  saeb  for  the  important  pnr- 
pose  of  revokiiiK  a  former  wHI?  If  the  princi- 
ple deduced  from  the  cases  ctted  U  troe,  that 
all  we  can  see  of  a  design  to  revoke  ts  indica- 
tive of  a  purpose  to  snbstitate  this  for  the  one 
reroked,  then  to  give  effect  to  the  reTOcatioUt 
and  to  dniy  anr  ^ect  to  the  diapositfona  of  th« 
wfl],  voold  be  to  thwart  the  in^tions  of  the 
testatrix.  How  can  we  know  from  the  will  it- 
self that  she  would  not  have  preferred  that 
the  first  win  should  stand,  rather  than  that  the 
hdra  at  law  should  eojoy  the  estate?  It  is 
obvtons  she  meant  no  good  to  them  in  either  of 
tbs  wffla." 

ThB  Pennsylvania  case  above  dted  (Rudy 
V.  Ulrlch,  anpra)  also  cmphaslzee  the  Injus- 
tice of  giving  ^eet  to  the  revoking  clause 
of  a  will  when  the  balance  of  tbe  will  has 
been  denied  probate,  and  dlsUnguishea,  in 
that  respect  a  will  containing  an  express  rev- 
ocation from  an  Instniment  of  revocation, 
ezecated  with  tlie  formalltlea  of  a  wUL  The 
statute  of  Pennaylvania  on  tbe  subject  of  rev- 
ocation is  similar  to  our  own.  Section  1292. 
Civ.  Cod&  Tbe  Sniveme  Oonrt  of  Pennsyl- 
vania In  that  case  states  Its  reasons  for  its 
conclusion  that  tbe  revoking  clause  cannot 
be  given  effect  separate  from  the  will  contain- 
ing 1^  in  part  as  follows: 

"Act  Assembly  April  S,  1S88,  f|  18,  14 
(Pamph.  L  2S0),  provides  In  effect  that  no  will 
in  writing  shall  be  repealed  otherwise  than  by 
some  other  will  or  codicil  in  writing,  or  by 
other  writing  declaring  such  repeal,  executed 
and  proved  in  the  same  manner  as  is  provided 
in  the  case  of  an  original  will.  There  are  two 
modes  of  revocation  here  pointed  oot,  besides 
cancellation,  obliteration,  etc.:  First,  another 
•ubeeqaent  will  or  codicil  duly  esecnted  and 
proved;  and.  second,  some  other  writing  de- 
daring  tbe  revocatiwi.  It  is  Implied  that  this 
otJier  writing  is  not  a  wHI;  that  is,  an  act  of 
diapotition  or  declaration  of  what  a  man  in- 
tends as  to  Ms  property  after  his  death.  There 
may  be  a  separate  written  revocation,  not  in- 
tended to  take  effect  as  a  will  or  codldl,  whicb 
need  not  therefore  be  propounded  to  the  regis- 
ter for  probate.  This  is  a  very  reasonable  pro- 
Tiafon.  A  man  may  be  absent  from  home  at  a 
distance  from  the  place  where  hia  will  Is  de< 
posited,  or  It  may  be  lost  or  mislaid,  so  that 
he  cannot  have  access  to  it  to  cancel  or  destroy 
it.  He  may  wish,  however,  simply  to  abro- 
gate it  without  making  another  will,  and  so 
die  Intestate.  In  such  case  he  may  execute  a 
paper  4cclaring  his  intention,  which,  provided 
it  is  signed  by  him  and  proved  by  two  witness- 
es, will  be  effectual.  No  probate  of  it  In  tbe 
register'a  office  Is  necessary.  No  letters  tes- 
tamentary or  of  administration  cum  testamento 
annezo  are  required  to  be  lasned  upon  It  But 
tk»  ease  i$  different  when  the  revoeation  ia  con- 
fined in  what  pwrportt  to  be  a  loiU  dUpoting 
of  property.  The  wordt  o/  the  aot  point  to  thU: 
'other  writmf,'  that  4$,  toriting  other  than  a 
wUL  A.  eubMoquent  toidl  loithimt  a  revoking 
etanee  ae  effeotttaUif  repeaU  a  prior  will  ae 
with  one.  Vo  doubt,  at  ttated  by  the  teamed 
judge  below,  a  wSl  mojr  be  void  in  part  end 
•Aaneiie  vaUd,  or  it  may  b«  ufhoOv  inwlid. 
One  begiMtt  or  4eri»o  aiay  te  fO«^  wkOtt  ott- 


er part*  may  be  mooided.  But  then  it  ttand* 
at  a  will  for  thote  partt  v>hiah  ore  good.  [Ital- 
ics ours.]  *  *  *  If  good  as  a  will  at  all  by 
the  act  of  1833.  It  revoked  the  former  will. 
This  la  the  technical  difficulty.  The  substantial 
one  is  still  more  serious.  It  cannot  be  known 
witii  any  degree  of  assnranee,  sufficient  to  justi- 
fy a  legal  judgment,  that  where  then  is  a  dause 
of  revocation  in  a  will  making  a  certain  dis- 
position of  property,  that  the  testator  really  in- 
tended to  revoke  a  prior  will  making  a  different 
disposition,  except  for  the  purpose  of  substitut- 
ing In  place  thereof  that  contained  in  the  second 
will.  It  would  be  making  the  testator  die  with- 
out any  will  at  all.  when  it  waa  deariy  his  in- 
tention, as  drawn  tnun  his  ezaeating  a  paper 
purporting  to  be  a  will,  not  to  do  so.  *  *  * 
We  know,  however,  that  expreaa  dauses  of  rev- 
cfeation  are  inserted  in  most  wills  aa  a  mere 
matter  of  form,  the  mere  expression  of  wbldi 
Is  inherentiy  Implied,  as  are'  many  other  parts, 
snch  aa  the  direction  that  all  just  debts  and 
funeral  expenses  shall  be  first  paid  and  dis- 
chaiged.  As  evincing  an  intention  on  the  part 
of  John  TeAes  to  die  intestate  unless  the  will 
of  1869  wait  into  afftet  that  paper,  ezeented 
as  It  hns  been  fdnnd  under  undue  influence, 
the  very  act  of  execotlon  not  tibe  free  exerdse 
of  his  own  volition,  was  no  ground  upon  which 
any  1e«el  judgment  could  be  rested.  Tbe  parol 
evidence  of  what  took  place  at  the  time  of  the 
execution  of  the  paper  of  1869  did  not  help 
the  case  of  the  detendaota.  It  had  no  tendency 
to  ahow  tiiat  unless  that  paper  stood  he  wished 
only  his  lawful  Issue  to  have  his  property,  ae* 
cording  td  the  intestate  laws,  leaving  his  un- 
fortunate Illegitimate  child  wholly  unprovided 
for.  All  that  he  said  was  that  he  wanted  to 
make  another  will.  If  the  exemtion  of  that 
paper  waa  induced  by  tiie  undue  influence  of 
Catfaerine  Body,  there  is  some  dlfficnlty  in  com- 
prehending why  this  dedaration  made  In  her 
presence,  and  with  the  same  view,  is  not  wltii-' 
In  the  same  objection.  There  was  no  evidence 
to  submit  to  the  jury,  either  In  the  paper  it- 
self or  any  declaration  made  by  him  at  the 
time,  that  John  Yerkea  had  any  other  object  in 
revoking  the  will  of  1860  than  to  sabatitute  the 
disposition  made  by  the  will  of  1860  for  it  He 
had  no  Intention  to  die  Intestate,  but  the  con- 
trary. The  case  of  Barksdale  v.  Hopkins,  23 
Georgia,  relied  on  by  the  counsel  for  the  de- 
fendants, is  not  to  the  point  snd  does  not  sus- 
tain bis  contendw).  It  holds  merely  that  it  s 
will  Is  before  a  probate  court  for  probate,  and  a 
second  will  Is  pleaded  as  a  revocation  of  the  fliat 
the  probate  conrt  may  take  notice  of  the  second, 
although  it  may  be  that  tiie  second  Is  one 
whicb  hns  not  been  admitted  to  probate,  and 
one  which  is  not  offering  Itself  for  probate; 
consenuently  the  probate  court  may  hear  proof 
touching  tiie  execution  of  the  second.  That  it 
a  proposition,  it  seems,  too  dear  to  be  doubted, 
but  It  has  no  application  to  tiie  present  case.** 

In  SHcJmey  v.  Hammond,  138  Mass.  116, 
a  testator  bad  left  two  Instruments  of  dif- 
ferent dates,  each  purporting  to  be  his  last 
will  and  eacb  containing  a  dause  expressly 
revoking  ell  will4  theretofore  made.  Hie 
two  Instruments  were  alike,  except  that  the 
later  one  contained  a  clause  exempting  the 
executor  firom  giving  sureties  on  his  probate 
bond.   The  flrst  wUl  waa  dated  Jnne  14, 
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1877,  and  Uie  second  Septenber  S.  1877.  The 
first  will  was  offered  for  probate,  and  tbe 
secund  wUl  was  offered  in  erldrace  for  the 
purpose  of  showing  Its  revocation.  Tbe  Sep- 
tember will  had  been  finally  refused  probate 
because  of  the  neglect  of  the  parties  interest- 
ed therein  to  defend  an  ap[>eal  taken  from 
the  order  probating  the  will.  It  was  con- 
ceded that  tbe  September  wiU  could  not  be 
proved  as  a  will  because  of  such  neglect  and 
consequent  denial  of  probate.  Tlie  main  dls* 
tlnctlon  between  the  Massachusetts  case  and 
the  case  at  bar  Is  that  In  the  Massachusetts 
case  the  parties  Interested  in  the  second  will 
ftiiled  to  prove  ito  contents,  and  In  the  case 
at  bar  the  statute  expreuAy  prohibits  the 
^ective  establishment  of  tbe  contents  of  the 
second  wlU.  In  dealing  with  tbla  qneatloii 
the  court  made  the  following  statement: 

"It  has  heretofore  been  held  that  an  infltm- 
aitat  purporting  to  be  a  will,  with  a  dense  of 
revocation  of  former-  wills,  oonnot  he  offered  i» 
evidence  at  a  revooaUon  onlv,  without  a  probate 
thereof.  [Italics  ours.]  BeW  v.  Borland,  14 
Mass.  208;  Laagbton  v.  Atkins,  1  Pick.  585; 
Wallis  V.  Wallis,  114  Mass.  BIO.  And  for  this 
substantial  reason,  that  it  must  be  inferred 
that  the  testator  totended  to  revoke  former 
wills  for  the  purpose  of  giving  effect  to  tbe  new 
di^Kwition  of  bis  property  wbidi  he  had  sub- 
stituted for  that  In  his  fbmer  wills,  and  if. 
for  want  of  proper  execution  of  the  subseqaent 
will,  Its  defective  constroctlon,  or  btfaer  suffl- 
dent  cause,  proper  eGFect  cannot  be  given  to  it, 
we  are  not  to  suppose  that  he  designed  to  die 
Intestate. 

"We  can  find  nothing  to  dtstingnlBh  the  ease 
at  liar  from  those  heretofore  d^ided,  and 
<he  ground  upon  wbfcb  they  rest  appears  to 
ns  satiateetory.  Indeed,  the  facts  as  thtfy  here 
appear  lUastrate  the  soundness  of  tbe  rule.  The 
testator  bad  purported  only  to  add  a  codicil  to 
his  will  made  in  June,  1877,  and  then  in  ex- 
istence, exempting  the  executrix  therein  named 
from  givins  sureties  on  her  bond.  The  scriven- 
er to  whom  be  applied  for  this  purpose  preferred 
to  write  out  a  new  will,  making  tbe  change 
suggested,  and  no  other.  He  accordingly  did 
80,  and  it  was  executed  by  the  testator  on  Sep- 
tomber  17,  1877.  Tbe  testator  manifestly  bad 
no  intention  to  revoke  the  will  of  June,  1877, 
eeeepi  ee  Jte  at  the  tame  time  eubstituied  there- 
for tho  metrvment  of  later  date,  tohieh  differed 
from  it  only  m  «  |MtreI|r  MOOftdory  «io(ter. 
[Italics  ouiB.] 

The  distinction  between  an  Instrument  of 
revocation  and  an  express  revocation  In  a 
will  pointed  out  in  the  case  last  cited  Is  thus 
stated  in  Redfield  on  ttae  Law  at  Wills,  p. 
328: 

"It  is  not  important  that  a  revoking  wlH 
should  make  any  disposition  of  the  property 
bequeathed  in  the  former  will.  It  bos  been 
held  in  some  of  the  Aoterican  courts  that  a 
subsequent  will  containing  a  clause  of  revoca- 
tion, executed  with  due  solemnity  for  the  pur- 
pose of  revoking  an  existing  wiU,  a/pentu  pro- 
prio  vigors  and  Instantaneously  as  a  revoca- 
tion, and  conseqnently  that  the  destruction  of 
the  seonid  will  did  not  reidve  tbe  former  one. 


This  doctrine  has  an  air  oC  plausibility  from 
tbe  fact  that  an  Instrument  of  pevocatioo  alone 
would  unquestionably  have  this  effect,  so  long 
as  it  was  allowed  to  remain  operative.  But 
that  would  show  a  present  purpose  of  becom- 
ing intestate,  carried  Into  effect  as  far  as  prac- 
ticable before  death.  But  tike  making  of  a  wiU 
with  a  revocatory  clause  Is  very  different.  It 
is  but  Buhstituting  one  will  for  another.  And 
the  revocatory  clause  is  made  dependmt,  la 
some  sense,  upon  the  subsequent  irill  going 
into  operation.  And  there  is,  ordinarily,  no 
purpose  of  having  the  revocatory  clause  oper- 
ate, except  upon  that  condition.  The  whole  in- 
strument ts  therefbre  ambulatory,  aod,  when 
destroyed.  It  all  ceases  to  have  any  operation. 
And  the  same  ,is  true  of  the  destruction  of  a 
will  merely  revocatory  of  former  wUla.  By 
such  destruction  the  former  wills,  it  fn  exist- 
ence, become  revived." 

It  Is  true  tibat  the  author  to  contending  for 
the  rule  enfbrced  In  the  common-law  courts 
of  KnRland,  rather  than  that  enforced  in  its 
ecclesiastical  coorta,  a  matter  still  nude^ed 
In  many  common-law  states  at  the  time  Red- 
field  wrote  his  treatise,  bat  the  contention  of 
the  author  ts  worthy  of  consideration  In  de- 
termining the  prc^per  construction  of  our 
statute,  requiring  two  witnesses  to  pron  a 
lost  will,  notwithstanding  sectha  1297,  Cti^ 
11  Oode,  more  nearly  conforms  to  tbe  ndeol 
the  OM^esiastical  coorta,  a  matter  Oat  wm 
be  discussed  later. 

To  recur  to  the  question  under  discussion: 
Tbe  question  Is,  as  to  the  measure  of  proof 
of  a  lost  document:  What  did  tbe  tieglda- 
ture  mean  when  It  enacted  that  a  lost  or  de- 
stroyed win  could  not  be  proved  except 
where  two  witnesses  testified  to  Its  contents? 
Tbe  question  Is:  Did  the  Legislature  by  that 
enactment  Intend  that  a  part  of  the  wm 
could  be  enforced  without  being  proved,  and 
therefore  without  having  two  witnesses  to 
establish  Its  contents?   It  seems  clear  that 
the  Legislature  had  no  Intention  of  anthoric- 
ing  a  part  of  a  wlU  to  be  established  by  one 
witness  when  it  declared  that  two  were  ee- 
sentlfll  to  "prove"  the  will,  where  the  whole 
win  Is  provable  by  one  witness  as  definitely 
as  the  part  Is  proved.  When  the  second  will 
Is  considered  In  this  case,  it  Is  considered 
for  the  purpose  of  defeating  the  probate  of 
anotber  will,  and  thus  to  establish  a  rlgjit 
namely,  the  right  of  an  heir  to  succeed  to 
tbe  property,  and  for  this  porpoae  probate 
Is  usually  required. 

[91  The  proper  course  under  our  practice 
was  to  try  the  matter  of  the  validity  ot  tbe 
two  wills  at  the  same  time.  We  do  not  coo- 
slder  that  tbe  evidence  as  to  the  revoking 
clause  was  Inadmissible  on  such  hearing. 
The  reasons  given  In  Rudy  v.  Ulrl<±u  snpn. 
would  seem  conclusive  as  to  Its  admissibility 
upon  such  a  cross  contest,  but  the  effect  of 
tbe  evidence  when  admitted  upon  tbe  vUl 
must  be  detormlned  In  view  of  ita  admlasiUl- 
itar  to  probata^  as  a  will,  lliat  it  has  m 
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validity  sepantb  and  a^axt  from  Cbe  will 
of  whidi  It  Is  a  part  Mems  dear  from  tbe 
foregoing  decisions;  consequently  we  think 
tbe  troid  of  our  decisions  as  vdl  as  <rf 
ttiose  abore  dted  Is  tbet  the  effect  of  tbe  will 
is  entirely  dependent  upon  Its  provability  In 
probata,  and  tbat  tbe  usual  and  proper 
cours*  Is  to  first  probate  a  will  before  it  can 
be  considered  aa  efCectlve,  and,  if  not  so  flrst 
probated,  that  tbe  same  measure  of  proof 
should  be  required  as  upon  probate. 

If  the  revoking  clause  of  a  will  stands  up- 
on the  same  basis  as  tbe  balance  of  the  will, 
there  could  scarcely  be  room  for  doubt  as  to 
the  forgoing  proposition,  but  It  Is  Insisted 
that  section  1297,  GivU  Code,  declaring  the 
result  of  the  revocation  of  a  revoking  will.  In 
effect  provides  that  the  revoking  clause  op- 
erates instantly  upon  execution  of  tbe  will 
omtalning  it,  and  that  for  that  reason  it$ 
existence  can  t>e  proved  by  any  competent 
evidence,  thereby  establishing  the  fact  that 
the  prior  will  was  revoked  as  of  the  date  of 
the  revoking  will.  This  view  finds  support 
In  tbe  departm^t  opinion  in  Re  Lones,  108 
Cal.  688,  690,  41  Pac.  771,  772,  where  it  is 
said: 

"The  mere  ezecadon  of  a  snbseciTient  revoca- 
tory will  ends  tbe  first  will,  and  sadi  will  is 
not  revived  by  the  revocation  of  the  last  will 
unless  it  Is  revived  by  tbe  terms  of  sodi  revo- 
cation. What  sort  a  revocatioQ  It  must  be 
which  can  by  its  term  revive  a  prior  wHl  Is 
shown  by  the  first  sabdlvlsfon  of  section  12K 
of  the  Civn  Code- 
As  tbe  view  expressed  in  Re  Lones,  supra. 
Is  entertained  by  three  of  my  Associates,  it 
is  evident  that  the  matter  is  worthy  oi  seri- 
ous considerafloo,  and  to  that  point  we  will 
now  direct  our  attention. 

The  point  decided  In  Re  Lones  was  that 
the  prior  vrin  was  not  revived  under  the  cir^ 
eumstances  of  that  case  where  the  parties 
relied  upon  circumstances  to  show  an  intent 
to  revive  tbe  previous  will.  The  point  Is 
decided  in  these  words : 

"By  no  act  or  manifestation  of  intent,  in  writ- 
ing or  otherwiRc  not  executed  with  the  formal- 
ities with  whidi  a  win  sbnnld  be  executed, 
woold  the  will  of  1356  have  been  revived  apon 
the  cancellation  of  the  win  of  1886." 

The  reference  to  subdivision  1  of  sectlrai 
12K  in  the  quotatiim  above  also  shows  the 
same  oooclnsim.  That  snbdlvldon  Is  as  fol- 
lows (sectloD  U^): 

"Enept  In  the  eases  In  this  chapter  mention- 
ed, no  written  vOl,  nor  any  part  thereof,  can 
be  revoked  or  altered  otherwise  than: 

"1.  By  a  written  will,  or  other  writing  of 
the  testator,  declaring  snch  revocation  or  lUter- 
ation,  and  executed  with  the  same  formnlidcs 
with  whldi  a  will  should  be  executed  by  such 
testator. 

Tbe  statement  of  the  court  that  the  will 
operates  Instantly  to  revoke  the  prior  will 
is  obiter  dicta,  althou^  true  in  l^al  effect 
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in  evez7  case  exnpt  In  tlie  case  of  a  lost  or 
destroyed  will.  In  other  words.  If  the  will 
remains  ettactive  and  is  probated,  the  for- 
mer wlU  Is  revoked  thereby.  On  the  othn- 
hand,  If  the  will  la  revoked,  the  revoking 
clause  la  stlU  effective.  Hence  it  is  not  al- 
t<wetb»  inaccurate  to  say  that  the  revoking 
dause  operates  eo  instanti  under  section 
1297,  CivU  Oode. 

A  ctmslderation  of  section  1287,  Civil  Code, 
requires  some  attenUon  to  the  history  oC 
tbat  legislation,  and  this  Involrea  the  devel- 
opmmt  of  the  English  law.  In  the  ecdeslas- 
tical  courts  It  was  held  that  the  destruction 
of  the  revoking  will  animo  revocaudl  did  not 
re-establlsb  the  first  will  unless  such  was 
the  intention  of  the  testator,  while  the  courts 
of  common  law  held  that  the  revocation  of 
the  latter  will  of  Itself  revived  the  prior  will. 
See  discussion  in  Schouler  on  Wilis  Q^th  Ed.) 
S  413 ;  also  full  discussion  In  Pickens  v.  Da- 
vis, 134  Mass.  262,  45  Am.  Rep.  322;  Ran- 
dall V.  Beatty,  31  N.  J.  Eq.  648;  Blackett  v. 
Zlegler,  153  Iowa,  844,  133  N.  W.  901,  Ann. 
Gas.  1913E,  115.  37  L.  R.  A.  (N.  S.)  291.  Jar- 
man  in  his  work  on  Wills  (English  edition) 
states  that  up  to  the  time  of  the  enactment 
of  the  statute  of  wills  the  effect  of  the  rev- 
ocation of  the  revoking  will  was  to  re-estab- 
lish the  will  revoked.  1  Jarman  cm  Wills, 
192.  In  England  this  rule  was  changed  by 
section  22  of  the  statutes  of  wills,  enacted  in 
1837.  1  Jarman  on  Wills,  192 ;  Schooler  on 
Wills  (5th  Ed.)  {  413;  Pickens  v.  Davia, 
supra.  TtuA  eection  is  as  follows: 

"See.  22.  And  be  It  farifter  oiacted  that  no 
win  or  oodleO,  or  any  part  thereof,  which 
shall  be  lu  aoy  manner  revoked,  shall  be  rerived 
otherwise  than  hj  the  re-executlon  thereof,  or 
by  a  codicil  executed  In  manner  hereinbefore 
Aqaired,  and  showing  an  Intentioo  to  revive 
the  same;  and  when  any  will  or  codicil  which 
shall  be  partly  revoked,  and  afterwards  wholly 
revoked,  shall  be  revived,  such  revival-  shall  not 
extend  to  so  much  thereof  as  sluil]  have  been 
revoked  before  the  revocation  of  the  whole 
thereof,  nnless  an  Intention  to  the  contrary  diaH 
be  shown."  St  7,  Wm.  IV  &  1  Vict.  c.  M,  t  22, 
quoted  in  foil  In  Sdionler  on  Wills,  supra. 

Similar  laws  have  been  enacted  in  New 
Tork,  Ohio,  Indiana,  Missouri,  Kentucky, 
California,  Arkansas,  Virginia.  Pickens  t. 
Davis,  supra;  Am.  Stat.  Law,  Stlmson,  H 
2673,  2679,  p.  860. 

The  Legislature  of  this  state  In  IKM)  en- 
acted that  the  common  law  of  England  should 
control  In  all  matters  \^eiB  not  repugnant 
to  our  statute  law  and  oonstitutliMial  law. 
Stats.  1860.  p.  219.  Therefore,  In  tbe  ab- 
sence of  any  atntutory  provlidon  tn  regard 
to  the  efltet  of  the  revocation  of  a  revoking 
will,  we  would  be  involved  In  the  same  con- 
fusion that  existed  In  tbe  IPngTish  courts, 
IM-lor  to  the  statute  of  wQls,  and  tbe  addi- 
tional difllculty  arlsli^  txom  the  foct  tbat  no 
audi  distinctions  as  that  between  the  ecdesl- 
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astical  and  common-law  courts  of  England 
existed  in  this  state.  This  confused  state  of 
tlie  English  law  was  carried  Into  some  of 
our  states,  and  was  duly  settled  in  Iowa  as 
late  as  1911,  where  that  court  adopted  the 
view  of  the  ecclesiastical  courts  of  England, 
and  held  that  the  effect  of  the  rerocation  of 
a  subsequent  will  containing  a  revoking 
clause  was  a  Question  of.  the  Intent  of  the 
testator  "to  be  gathered  from  admissible  pa- 
rol testimony."  The  question  was  also  an 
open  one  in  Massachusetts  until  1883,  when 
It  was  settled  in  Pickens  t.  Davis  by  adopt- 
ing the  rule  In  the  English  ecclesiastical 
courts.  Pickens  v.  Davis,  1S4.  Mass.  252,  253, 
256,  45  Am.  Rep.  322.  See,  also  Aldricb  v. 
Aldrich,  215  Mass.  161,  102  N.  B.  487,  Ann. 
Cas.  19140,  906. 

It  was  therefore  expedient  that  the  same 
Legislature  that  adopted  the  common  law  of 
England  as  a  basis  of  our  Jurisprudence  in 
enacting  our  statute  of  wills  should  enact  a 
provision  similar  to  the  English  statute  of 
wills.  Section  22,  supra.  This  was  done  by 
section  11  of  the  act  of  1850  (Stats.  1850,  p. 
178),  since  codified  as  section  1297,  Civil 
Oode.  Zt  is  thus  apparent  that  the  reason 
for  wactlag  section  1297,  Olvil  Code,  was  to 
settle  a  question  which  was  in  doubt  at  the 
common  law  and  which  had  been  settled  In 
England  by  the  statute  of  wills  in  1837.  The 
purpose  of  this  legislation  was  to  determine 
tbe  effect  of  a  revocation  of  a  revoking  will. 
The  statute  does  not  In  terms  provide  that 
the  revoking  clause  of  a  will  is  different 
from  tbe  balance  of  a  will  in  that  It  <^rates 
80  InstantL  Of  course,  it  could  be  beld  as 
a  matter  of  construction  that  the  effect  of 
this  legislation  was  to  make  the  revoking 
clause  i^rative  at  onc&  Tbis,  however,  is 
entirely  a  matter  of  construction  of  the  stat- 
ute and  la  of  no  Importance  where  no  ques- . 
tlon  as  to  tbe  method  of  proving  tbe  revoking 
dause  Is  involved,  as  already  pointed  out 

It  should  be  observed,  however,  that  the 
question  of  the  method  of  establishing  the 
fact  that  the  second  will  contained  a  revok- 
ing clause  Is  not-  Involve^  in  this  legislation 
or  in  the  dedsimis  rendered  under  the  com- 
mon law,  for  tbe  reason  that  both  under  the 
statute  of  wills  and  under  tbe  common  law 
the  contents  of  a  lost  or  destroyed  will  could 
be  iawved  in  the  same  manna-  tbat  any  fact 
could  be  proved,  and  therefore  no  question 
could  arise  as  to  whether  or  not  a  revoking 
clause  could  be  proved  and  given  effect  as 
such  when  the  balance  of  the  will  could  not 
be  proved  because  of  a  statutory  rule  de- 
claring that  two  witnesses  are  essential  to 
the  probate  of  a  lost  or  destroyed  will.  How- 
ever, the  tendency  of  the  English  courts  was 
to  hold  that  the  whole  will  must  be  proved ; 
otherwise  the  part  proven  could  not  be  given 
effect.  That  rule  has  been  followed  by  some 
of  the  American  courts,  but  the  general  rule 
is  CO  the  contrary,  at  least  so  it  was  stated 


in  Thornton  on  Lost  Wis,  It  110.  111.  E»- 
tate  of  Patterson,  165  Oal.  626, 102  Pac  941. 
26  L.  B.  A.  (N.  S.)  654,  132  Am.  St.  Bep.  116w 
18  Ann.  Oas.  ^5,  supra. 

The  question  we  have  to  consider  in  tbe 
case  at  bar  Is  the  effect  oi  a  statute  passed 
after  the  statute  of  wills  and  first  enacted 
in  1851,  providing  that  a  lost  wUl  could  not 
be  established  except  by  the  testimony  of 
two  credible  witnesses  (Stats.  1861,  p.  462.  | 
38)  and  the  codlficatiou  of  tbat  statute  en* 
acted  in  1872  (Oode  Oiv.  Proc.  |  1338). 

Is  It  unreasotiable  In  this  condltloii  of  the 
law  to  say  that,  when  the  Legislature  de- 
clared the  will  could  not  be  proved  except 
upon  the  testimony  of  two  witnesses,  the 
rule  applied  to  every  part  of  the  will,  wh^ 
It  Is  sought  to  make  the  same  operative? 

Granting  for  the  moment  tbat  the  revok- 
ing clause  operates  instantaneously  to  revoke 
the  previous  will,  the  question  still  remains: 
How  are  we  going  to  establish  that  the  will 
contained  such  a  clause,  by  one  or  by  two 
witnesses?  So  far  as  we  have  discovered, 
there  is  no  case  arising  under  a  statute  Sim* 
ilar  to  ours,  holding  that,  where  tbe  ques- 
tion of  revocation  Is  In  dispute,  the  revising 
clause  of  an  unrevoked,  lost,  or  destroyed 
win  can  be  i»oved  hy  less  tlian  two  wit- 
nesses. 

The  statute  In  relation  to  the  proof  of  a 
lost  or  destroyed  will  (section  1339,  Code 
Ctv.  Proc.)  should  be  construed  with  refer- 
ence to  Its  purpose  and  object.  The  purpose 
of  requiring  the  proof  of  such  a  will  by  two 
witnesses  is  to  prevent  the  fraudulent  pnKriF 
of  a  purported,  but  really  ntm^Istent,  win 
by  the  testimony  of  only  one  witness,  tm  tbe 
theory  tbat  tiHere  is  less  likelihood  of  two 
witnesses  committing  perjury  than  aae.  But 
.this  policy  applies  -tfltb.  almost  equal  force 
to  tbe  revoking  danse,  which,  if  established, 
will  as  effectively  defeat  tbe  Intention  of  tb» 
testator  as  would  a  fraudulent  wUL  To  say 
that  yon  can  establish  one  part  of  a  win  for 
any  purpose  by  evidence  which  is  Inetnnpe- 
tent  to  establish  tbe  balance  at  the  will 
works  a  manifest  departure  from  tbe  Intui- 
tion of  the  deceased  in  every  instance  where 
the  question  arises.  lAifl  is  Ifhown  by  the 
case  at  bar.  If  we  examine  tbe  vrbcAe  of  tbe 
subsequent  will,  it  Is  maidfeat  tliat  Om  tes- 
tatrix never  Intended  to  revoke  tbe  flrst 
will.  What  she  really  intended  to  do  was  to 
make  a  few  slight  changes  therein,  and  yet, 
if  we  act  under  tbe  rule  contended  fbr  l^r 
the  appellant,  we  must  necessarily  bold  tbat 
the  property  of  the  decedent  goes  to  her  hus- 
band. In  violation  of  her  wlU  twice  express- 
ed with  all  the  formality  provided  by  law. 

Question  at  Issue  here  not  involved  in 
English  cases: 

As  already  stated,  at  common  law  or  un- 
der the  English  statute  of  wills  the  question 
Involved  here  as  to  the  amount  of  proof  re- 
quired to -establish  the  revoking  dauae  U  a 
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lost  and  unrercAed  wlU  could  not  arise.  The  1  been  lost  or  deatrojredt  and  Iti  oontenti  cannot 


text-books  on  English  iwobate  law  make  this 
plain.  In  Theobald  on  WUla,  pp.  Bl.  52,  it  is 
stated  that  the  contents  of  a  lost  will  ma^ 
be  established  bj  secondary  evidence,  Inclnd- 
Ing  the  declarations  of  the  deceased.  The 
contents  of  such  will  may  be  established  by 
a  single  witness,  and,  "where  it  is  impossible 
to  ascertain  the  whole  contents  of  the  will, 
effect  will  be  giren  to  soch  portions  as  can 
be  ascertained,  if  the  court  Is  satisfied  that 
tbey  substantially  represent  the  Intention  of 
the  testator."  That  author  also  states  the 
rule  wttii  reference  to  a  lost  will  as  foUows : 

"A  Bubsegnent  will  is  no  revocation  of  a 
former  one  if  the  contents  of  the  later  will 
are  unknown,  or  if,  thongh  It  is  known  that 
the  later  will  differed  from  the  former  one.  It 
is  unknown  In  what  respect  it  dUfered**— «it- 
ing  cases;  Tbe<^d  on  Wills,  p.  46. 

In  Powles  &  Ottkl^  on  Probate,  another 
English  text-book  (page  120),  it  Is  said: 

"The  contents  of  a  lost  will  may  be  proved  by 
«  single  witness,  even  thongh  interested,  whose 
veracity  and  competency  are  nnimpeadied. 
When  the  contents  of  a  lost  will  are  not  com- 
pletely proved,  probate  will  Jw  granted  to  die 
extent  to  which  they  are  proved." 

From  the  foregoing  it  Is  clear  that  the  de- 
cisions of  the  English  courts  prior  to  the 
statute  of  wills  are  not  authority  upon  the 
I>oint  Involved  here,  and  that  the  decisions 
snbsegufflit  to  that  statute  cannot  involve  the 
qaesti(xi  as  to  the  proper  measure  o£  proof. 
Effect  of  section  1297,  Oivll  Code: 
We  condnde  that  It  was  foreign  to  the 
scope  and  purpose  of  section  1297,  Civil  Code, 
supra,  to  determine  the  effect  of  an  unrevok- 
ed revoking  clause  of  a  will,  and  that  what- 
ever Inferences  are  to  be  drawn  therefrom 
with  reference  to  the  nonambulatory  char- 
acter of  the  revoking  clause  cannot  overcome 
the  more  direct  declarations  of  section  1339, 
Code  of  Civil  Procedure,  supra,  as  to  the 
quantum  of  proof  for  a  lost  or  destroyed  will. 
Further  as  to  measure  of  proof: 
A  late  case  in  Massachusetts  (Giles  v.  Giles, 
204  Mass.  383.  90  N.  Bl  695  [1909]),  Is  worthy 
of  ccMudderation  In  connection  with  the  sub- 
ject of  the  effect  of  a  revoking  clause  In  a 
lost  win.  That  court,  it  will  be  rmembered. 
adopted  the  view  of  the  Etagllsh  ecclesiastical 
courts  as  to  the  effect  of  a  revoking  clause 
a  rule  similar  to  our  section  1297,  Civil  Code; 
Pickens  T.  Davis,  supra.  In  Giles  v.  Giles, 
supra,  the  court  considered  the  purpose  of 
sectlcHi  8,  supra.  Revised  Laws,  c.  136.  pro- 
viding for  the  method  of  revoking  wills, 
which  is  slmUar  to  our  section  1202,  GtvU 
Code,  l^e  question  involved  in  the,  case  is 
tbus  stated  therein: 

*rrhe  third  tssne  was  as  follows:  *Was  s^d 
instmmont  revoked  by  the  said  Charles  E. 
Giles  8nbae<£nently  to  the  date,  execution,  and 
pnblicaticni  thereof  by  the  making,  execution, 
and  pnblieatloit  nt  another  wiU  whidi  has 


be  proved  so  that  it  can  be  propounded  for 
probate.  •  •  •  The  purpose  of  the  statute 
[secticm  8,  supra]  is  to  prevent  the  revocation 
of  a  will  by  a  writing,  without  a  rtrong  proof 
of  the  emeoutUm  and  revocatorv  oharaetw  of 
the  wriHoQ  ot  it  r^gtUnd  to  tttabUah  a  wHi." 
[Italics  ours.] 

The  former  dedslons  of  the  Supreme  Court 
of  that  state  on  the  subject  are  therein  re- 
viewed as  follows: 

"It  is  the  law  of  this  conunonwealth  that, 
'when  an  instrument  of  revocation  is  in  ex- 
istence and  capable  of  being  propounded  for 
probate,  ita  validity  should  he  tried  by  a  direct 
prooeedinff  instituted  for  the  purpote  in  the 
probate  eourt  Leughbm  v.  Atkins,  1  PidL 
636.'  Wallis  v.  WViUls,  114  Mssa.  610.  If 
such  an  instrument  has  been  lost  or  destroyed, 
it  cannot  be  admitted  to  probate  without  dear 
and  satisfactory  proof  of  its  whole  contents.' 
Davis  V.  Sigoomey.  8  MIet.  487.  It  was  de- 
cided In  Wallis  v.  Wallis.  ubi  supra,  that,  *if  it. 
can  be  proved  that  a  later  will  was  duly  ex- 
ecuted, attested,  and  subscribed,  and  that  it 
contained  a  clause  expressly  revoking  all  for- 
mer wHlSi  but  evidence  of  the  rest  of  its  em- 
tents  cannot  be  obtained.  It  is  neverthdess  a 
good  revocation.'  But  Chief  Justice  Gray  add- 
ed: 'And  it  can  be  made  available  only  by 
allowing  it  to  be  set  op  in  opposition  to  the 
probate  of  the  earlier  will,  In  aocoMance  with 
the  practice  established  in  the  English  ec- 
deriastical  courts  before  the  Dedaration  of 
Independence,  and  adopted  by  the  courts  a- 
erdsing  similar  jurisdiction  in  New  York  and 
Now  Jersey '  Helyer  v.  Helyer,  1-  Lee.  472; 
Nelson  v.  MbOiffert,  8  Barb.  Ch.  168,  164; 
Day  V.  Day,  2  Green  Oh.  549.  Thie  meant  that 
proof  of  it$  execution  ie  to  he  made  in  the 
tame  tooy  a«  if  it  toere  to  he  admitted  to  pro- 
hate  at  a  will.  Indeed,  under  our  statute  It 
takes  effect  in  the  same  way  and  under  the 
same  requirements  as  to  execution  as  a  will 
that  directly  disposes  of  property.   •  •  • 

"We  are  of  opinion  that,  under  the  R.  L.  O. 
135,  f  8,  to  show  a  revocation  of  a  will  by  a 
writing,  tbe  proof  that  there  Is  a  'wridng,  sign- 
ed, attested,  and  subscribed  in  the  same  manner 
as  a  will,*  mutt  be  of  the  tame  kind  and  quality 
at  would  he  requ^-ed  to  ettahlish  the  wriOntf 
at  a  win,  except  that  proof  of  Its  contents,  be- 
yond tbe  fact  that  they  are  revocatory,  need 
not  be  given.  We  think  ft  plain  that,  apart 
from  tiie  statute,  prootf  by  the  dedaratlons  <tf 
the  testator  would  not  be  competent"  (Italics 
ours.) 

It  is  true  that  in  the  foregoing  dedslon  the 
question  of  whether  or  not  the  contents  of  a 
revoking  docom^t  must  be-  establlabed  by 
two*wltne8se8  was  ndther  considered  nor  de- 
dded,  as  It  was  not  involved  under  the  Mas- 
sachusetts law.  The  language  of  the  court 
and  the  gmeral  tenor  and  effect  of  the  de- 
cision would  ptdnt  to  the  couduslon  that  un- 
der the  Massachusetts  statute  that  court 
would  require  the  proof  of  the  revoking 
dause  of  a  lost  will  to  be  established  by  two 
witnesses  If  such  proof  was  essential  ander 
their  lav  to  establish  sudi  a  will  for  jvobate 
as  is  required  in  this  state. 
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Does  tbe  particular  will  reT<Ae  the  tanaae 
win  when  coneddered  as  an  entirety? 

If  we  assume  that  a  subseqaent  will  may 
be  considered  as  a  revoktng  Instrumoit,  and 
therefore  proved  by  one  witness,  it  wonld  be 
unreasonable  to  consider  the  revoking  clause 
alone  in  determining  the  effect  of  the  second 
will  as  an  instrument  of  Tevocatimi.  Such  a 
construction  would  be  opposed  uot  only  to 
the  riile  for  the  construction  of  wills,  but  of 
all  other  writings,  which  are  to  be  construed 
as  a  whole  to  determine  their  legal  effect 
It  is  true  that  the  authorities  draw  a  distinc- 
tion between  a  will  which  operated  to  revoke 
a  former  will  because  inconsistent  therewith 
and  a  will  that  contains  a  revoking  clause. 
This  is  pointed  out  In  Blackett  v.  ZAegl&t, 
supra.  That  case  holds  that  tbe  latter  op- 
erates eo  lustanti,  and  that  tbe  former  only 
operates  in  case  the  will  Is  la  effect  at  the 
time  of  death.  The  court  quotes  with  ap- 
proval the  following  from  Page  on  Wills,  | 
273: 

"In  the  United  States,  In  the  absence  of  a 
statute  on  this  subject,  the  dedsions  are  by 
no  means  uuiform.  The  better  line  of  euthori- 
ty  made  a  distinctioo  between  the  cases  where 
the  later  will  contained  an  express  revocatioD 
clause,  and  where  it  was  merely  inean^tent 
vith  tbe  earlier  wUL  *TbeTe  seems  to  have  l>een 
material  distiQcti<Hi,  and  on  good  ground,  be- 
tween the  state  of  a  former  will  after  a  second 
<me  merely  inconsistent  with  it,  and  Its  state 
after  a  second  one  with  a  declaration  expressly 
revoking  it.  In  tbe  first  case  the  only  chance 
for  the  second  to  operate  in  revocation  of  the 
first,  according  to  tbe  prevalent  tiieories  of  the 
eouits,  was  hr  its  commg  to  a  bead  as  an  active 
will,  wUch  it  could  do  only  by  sorviving  Ita 
antibor.  Being  the  last  expression  of  tbe  de- 
cedent, and  at  the  same  time  practically  incon- 
sistent with  tbe  prior  one,  tbe  intent  to  repeal 
the  first  by  it  was  to  be  implied.  In  case,  how- 
ever, of  Its  being  recalled  by  the  testator  in  his 
lifetime.  It  could  not,  on  the  theory  referred 
to,  be  taken  to  have  the  effect  to  do  away  with 
Its  predecessor.  Being  cut  off  before  having 
Its  dif^Kwition  of  property  awakened  into  life, 
It  eotUd  have  no  affirmative  operation  through 
Its  dispoiritions  upon  the  estate.*  Where  such 
distinction  Is  recognized,  the  destruction  of  a 
later  will  Inconsistent  with  an  earlier  will,  but 
contatniiDT  no  cIbubp  of  express  revocation,  re- 
vives the  first  will.  Where  the  second  will  con- 
tains a  clause  of  revocation,  It  is  held  in  many 
jurisdictionB  In  the  United  States,  in  accordance 
with  the  distinction  already  given,  that  the  de- 
struetion  of  tbe  second  will  does  not  revive  the 
first  wUL" 

In  California,  however,  this  distlncticHir  be- 
tween a  revocation  by  Implication  and  an  ex- 
press revocation  cannot  well  be  drawn,  for 
section  1296  of  our  Civil  Code  expressly  pro- 
vides that  the  will  Is  revoked  by  a  subsequent 
will  containing  provisions  inconsistent  with 
the  previous  will  as  well  as  by  a  will  ccmtalu- 
*ng  an  express  clause  of  revocation,  and  sec- 
tion 1297  declares  tbe  effect  of  the  destruc- 
tion of  tbe  revoking  wUl.  If  the  execution  of 
an  inconsistent  wlU  operates  as  a  revocation 


as  well  as  and  with  equal  force  as  a  wni 
containing  an  express  revoking  clause,  as 
seems  to  be  declared  by  section  1296,  it  would 
seem  to  follow,  if  we  are  to  adopt  the  view 
that  a  lost  revoking  wUl  may  be  proved  as 
such  by  one  witness,  that  the  whole  of  an 
inconsistent  lost  will,  containing  no  revoking 
clause,  could  be  proven  by  one  witness  to 
establish  a  revocation  of  an  earlier  wilL  If 
this  be  true,  with  equal  iMr<H>riety  the  whole 
will  can  be  proven  In  connection  with  snd 
in  explanation  of  an  express  revoking  dsoae. 
and  thus  the  court  having  the  wh<de  will 
before  it  would  be  able  to  say  In  tbe  case  at 
bar  that  tbe  second  will,  taken  as  a  whole, 
was  really  a  codicil  to  the  first,  confirming 
Its  bequest,  and  devise  to  the  ^ter.  We  do 
not  hold  that  this  can  be  dme,  but  we  are 
inclined  to  agree  with  Mr.  Justice  SLOANK 
that  tbe  Tev<>king  clause  In  tbe  second  will 
should  be  considered  as  a  conditional  rerocs- 
tlon :  that  is,  that  the  revocation  Is  condi- 
tional upon  the  whole  will  being  effective, 
and  for  that  reas(W  cannot  be  given  ^ect  on- 
le'ss  tbe  balance  cft  the  vUl  la  also  glTtn  it- 
feet 

The  order  admitting  tbe  will  of  November 
25,  1916.  to  probale  is  reversed,  and  the  trial 
court  is  directed  to  admit  the  will  of  May 
13,  1908,  to  probate  upon  tbe  uncootradlctea 
testimony  of  Its  due  execution  already  in  evi- 
dence; eadi  party  to  pay  its  own  oosta  on 
Appeal, 

We  concur:  ANGELLOTTI,  a  J.S  VBS- 
NON,  J. 

8LOANE,  3.  I  concur  in  tiie  conclusion 
reached  by  Justice  WILBUR  that  there  is 
insufficient  proof  of  tbe  revocation  ct  the 
first  wlU. 

I  am  not  satisfied,  however,  that  an  instru- 
ment purporting  to  be  a  subsequent  will  and 
containing  apt  language  showing  a  present 
revocation  of  former  wills  may  not  be  ctter- 
ed  in  evidence  as  Independent  proof  of  such 
revocation,  and,  when  lost  or  destroyed.  Its 
terms  of  revocation  be  proved  by  a  shitfe 
competent  witness.  But  I  think  that  sudi  an 
Instrument,  executed  for  the  concurrent  par- 
poses  of  creating  a  new  will  and  revoking  an 
old  one,  la  subject  to  a  diff^ent  construction 
as  to  its  revoking  dause  than  obtains  In 
tbe  interpretation  of  an  instrument  executed 
solely  to  revoke  a  former  wllL 

It  Is  held  by  many  authorities,  a  number 
of  which  are  dted  In  Justice  WILBUR'S 
(^iniw,  that  where  a  testator  oonplee  the 
revocation  of  former  wills  with  the  publica- 
tion of  a  new  one,  he  declares  his  Id  tendon 
not  to  die  Intestate,  and  there  Is  a  strong 
implication  that  he  only  intends  the  act  of 
revocati<Hi  to  take  effect  if  the  new  wQl  be- 
comes operative;  and  it  has  therefore  beea 
frequenUy  held  that  It  is  only  after  tbe  lob- 
sequoit  will  bas  been  admitted  to  ^oliaM 
that  tt  can  be  used  as  evidence  of  xeroeatlaa 
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of  former  wills.  Stlckney  t.  Hammond,  138 
Mass.  116;  peek's  Appeal.  00  Conn.  602,  47 
Am.  R^.  685;  Beld  t.  Borland,  14  Mass. 
308;  lAugfaton  y.  Atkins.  1  Pick.  (Mass.) 
086;  Warns  V.  Wallis,  U4  Mass.  510. 

[10]  But,  conceding  tlue  Qie  cont«its  ot 
such  reveling  will,  thongli  lost  or  destroiyed, 
and  not  susceptible  of  proof  as  a  will  1^  a 
single  witnras,  can  be  established  as  to  a 
revocation  of  f<nmer  wills  by  one  competent 
witness,  the  whole  contents  and  purpose  of 
the  Instmment  must  ^e  considered  In  deter- 
mining whether  it  effects  such  revocation. 

In  the  present  Instance  Mrs.  ThompsMi's 
second  will  was  practically  identical  with  the 
first  In  Its  dispoBltion  of  her  estate,  and 
amounted  to  little  more  than  a  repabllcatlon 
of  the  earlier  will.  It  did  contain  express 
of  revocation  of  former  wills,  but  it 
would  be  a  very  nnjost  and  unreasmable 
etxistructlon  of  these  words  of  revocation  to 
bold  that  they  were  intended,  in  the  event 
that  this  second  will  should  fall  of  admission 
to  probate,  to  defeat  her  twice-declared  In- 
tention that  substantially  all  her  property 
should  go  to  h^  sister. 

In  Wllbourn  v.  SbeU,  68  Miss.  206,  42  Am. 
Bep.  363,  the  testator,  in  order  to  correct  the 
spelling  In  his  holographic  will  already  ex- 
ecnted,  bad  it  coined  and  attempted  to  ex- 
ecute tlie  co^  as  a  will,  and  destn^ed  the 
origlnaL  The  court  says: 

"From  a  consideration  of  all  the  facts  in  evi- 
dence, we  are  latisfied  that  the  testator  de- 
stroyed bis  holographle  wlU,  under  the  belief 
that  the  copy  thereof  executed  by  bim  was  a 
valid  will,  and  not 'with  the  intention  of  djiug 
intestate  as  to  bis  lands.  *  *  •  Being  in- 
efficient because  of  the  want  of  attestation,  a 
revocation  of  the  prior  will,  made  by  the  testa- 
tor under  a  belief  in  its  validity,  is  condition- 
al, and  not  absolnte,  and,  the  condition  hav- 
ing failed,  the  original  is  in  law  still  the  exist- 
ing win  of  the  testator,  and  Is  entitled  to  pro- 
bate.** 

Bedfleld  on  BMdence  states  the  doctrine  to 
similar  effect: 

"It  is  only  where  a  testator  revokes  a  for- 
mer will,  upon  the  supposition  that  he  bas  ex- 
ecuted a  snbseqnent  valid  will,  which  proves  in- 
valid, tiiat  the  act  of  revocation  Is  held  incom- 
plete."   1  Redf.  on  Wills,  •308. 

"Where  the  testator  destroyed  his  will,  be- 
Ueving  it  had  already  been  revoked  by  a  later 
will,  which  proved  to  be  invalid,  and  there  was 
no  otber  evidence  of  bis  intent  except  bis  dec- 
laration made  at  the  time  that  It  was  no  use 
to  keep  It,  as  be  had  anotiher,  it  was  held  the 
win  was  not  revoked."   Redf.  on  Wills,  *S30. 

In  Sti<ta^  T.  HammoLd,  siipr^  the  court 
says; 

"The  testator  manifestly  had  no  Intention  to 
revoke  the  will  of  June,  1877,  except  as  he 
at  the  same  time  sabstitnted  therefor  the  instru- 
ment of  later  date  which  differed  from  it  only 
In  a  purely  secondary  matter." 


So  here  Mrs.  Thompson  undoubtedly  bad 
no  purpose  or  Intent  to  destroy  the  testamen- 
tary ^ect  of  her  former  will  except  oo  the 
condltitm  that  the  latw  wIU  would  bec«ne 
effective.  Therefore,  whether  the  evidence  as 
to  the  contents  of  this  second  will  te  ez< 
eluded  or  admitted,  there  Is  insufficient  pKXtf 
that  the  first  will  was  revoked. 

If  this  conclusion  is  sound,  as  the  majors 
Ity  of  the  Justices  concede,  I  see  no  need 
for  this  court  to  go  further  in  Its  ruling  on 
this  appeal.  The  learned  and  persnaaive 
argumentB  of  the  confflctlng  i^lnloiis  filed 
herein  but  aniAasIze  the  tntrtcacles  of  the 
subject  and  lead  me  to  ad(Vt  the  prudent 
course  suggested  In  the  quaint  text  of  Swin- 
burne, in  his  work  <m  WOIb,  wbo^  three  cen- 
turies ago,  found  himself  In  deep  water  In 
trying  to  reconcile  the  accumulated  learning 
of  that  day  on  this  subject  On  page  ST7  ot 
the  seventh  edition  of  his  woA  he  1>  quoted 
as  saying: 

"Socely  this  question,  especially  cmiosminf 
the  manner  of  revocati<m  to  be  made  in  the  sec- 
ond testament.  Is  very  difficult,  and  audi  as  Ip 
the  answering  whereof  the  writers  do  fight 
among  themselves  mightily  and  do  contra^ct 
one  another  very  strongly,  so  that  the  victory 
is  very  doubtful,  and  very  hard  it  is  to  know 
whither  opinion  is  truer,  or  more  commonly  re- 
ceived. Others  labouring  to  reconcile  these 
contradictions  and  to  pacify  these  contentions 
have  waded  so  for  fine  and  dainty  distinctions 
that  they  seem  to  swim  up  and  down,  and  float 
hither  and  thither,  I  know  not  whither.  In  a  de^ 
and  bottomless  sea  of  intricate  and  confnasd 
divisions ;  so  that  if  a  man  would  adventnre  XP 
follow  them  to  the  Elnd  of  their  Voyage,  be 
might  well  doubt  whether  ever  he  should  obtain 
any  baven  or  safe  landing.  Wherefore  fbr 
mine  own  part  I  tboogbt  to  wade  no  farther 
from  the  riiore  tiian  I  could  find  feat  footing, 
and  where  I  might  be  within  tiie  readers  readi." 

OLNET,  J.  I  dissent.  The  leading  opin- 
ion holds  that,  because  under  our  statute  two 
witnesses  are  required  to  establish  the  con- 
tents of  a  lost  or  destroyed  will  for  the  pui^ 
pose  of  probating  it  so  that  It  may  stand  as 
the  testator's  last  will  effectively  disposing  of 
his  prc^ierty,  two  wttnesses  are  likewise  re* 
quired  to  prove  that  it  ctmtalned  a  clause 
revoking  formor  wills,  when  It  1b  sought,  not 
to  iHTObate  the  Instrument,  hut  merely  to 
show  the  revocatimi  of  a  fonna>  will  made 
by  it  Tills  position  can  be  Justified  only  up- 
on the  theory  that  a  ivobato  of  the  Inatm- 
ment  Is  necessarr  In  order  that  Ihe  dause  <tf 
revocation  contained  In  It  be  oprntlve^  olnce 
the  Code  section  Tcqnirtig  two  wltneosea  to 
prove  the  contents  of  a  lost  Inatmmcnt  ap- 
plies only  to  flie  probate  of  a  wUl  But  Uiat 
the  probate  of  an  Instrument  of  revocation  Is 
not  necessary  fupqpeors  plainly  from  our  Obde. 
Section  12fi2,  GlyU  Code,  provides  In  terms 
that  a  wlU  may  be  revoked  by  any  Instm- 
ment suitably  executed,  wbethor  It  be  a  will 
ot  mt,  and  manUeatly  probate  cannot  be 
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required  of  an  Instrumoit  titiat  Is  not  «  will. 
The  section  reads: 

"Except  io  the  cases  In  this  chapter  mention- 
ed, DO  written  will,  nor  any  part  thereolF,  can 
ba  revoked  or  altered  otherwis*  than: 

"1.  Br  a  written  will,  or  othev  writing  of 
the  testator,  declaring  audi  revocation  or  iter- 
ation, and  executed  with  the  same  formalities 
with  which  a  will  dionid  be  executed  by  each 
testator.  •  • 

It  Is  In  fact  conceded  that,  if  the  instm- 
ment  of  revocation  be  not  a  will,  the  Code 
section  requiring  two  witnesses  for  proof  of 
the  contents  of  a  lost  will  can  have  no  ap- 
plication, but  tt  is  said  that  this  is  not  true 
when  the  lost  instrument  is  a  wlU.  But  why 
should  there  be  any  diflference?  It  is  not 
sought  In  either  case  to  prove  the  instrument 
as  a  will,  but  merely  as  a  revocation,  a  very 
different  thing,  and  the  effect  and  operation 
of  the  Instrument  as  being  a  revocation  is 
the  same  whether  It  be  a  will  or  not. 

There  would  be  ground  for  making  a  dif- 
ference if  the  effect  and  operation  of  a  rev- 
ocation contained  in  a  will  were  dependent 
upon  the  will  finally  becoming  effective  and 
operative  as  the  testator's  last  valid  will. 
There  Is  but  one  method  of  establishing  an 
instrument  as  a  decedent's  last  valid  and 
oi)eratIve  will,  and  that  Is  the  probating  of 
It  If.  therefore,  the  operation  of  a  clause 
of  revocation  contained  in  a  will  were  de- 
pendent upon  tlie  Instrum^t  appearing  at 
the  testator's  death  to  be  his  last  will,  its 
probate  would  be  necessary  to  show  the  rev- 
ocation worked  by  it  But  it  is  not  the  law 
of  this  state,  or  of  the  other  states  that  have 
adopted  the  rule  of  the  ecclesiastical  courts, 
that  the  operation  of  a  clause  of  revocation 
In  a  will  is  dependent  upon  the  Instrument 
continuing  until  the  testator's  death  as  his 
valid  last  will,  unsuperseded  and  unrevoked. 
Section  1297,  Civil  Code,  provides  Just  the 
contrary.   It  reads: 

"If,  after  making  a  will,  the  testator  duly 
makes  and  executes  a  secoud  will,  the  destruc- 
tion, cancellation,  or  revocation  of  sudi  second 
will  does  not  revive  the  first  will,  unless  it 
appears  by  the  terms  of  such  revocation  that 
it  was  the  intention  to  revive  and  give  effect 
to  the  fi»t  will,  or  unless,  after  such  destruc- 
tion, cancellatioD,  or  revocation,  the  fltst  will 
Is  duly  republished." 

If  the  revocation  of  one  will  contained  In 
a  second  is  still  effective,  although  the  sec- 
ond will  is  In  turn  revoked,  such  revocation 
is  certainly  not  dependent  on  the  second  will 
appearing  to  be  the  last  will  of  the  testator. 
Bight  here  Is  where  fundamentally,  as  I  see 
it  the  leading  opinion  is  wrong.  It  takes 
the  position,  in  spite  pf  the  Code  sectitms  just 
quoted,  that  a  revocatory  clause  In  a  will  is 
anrbnlatory  in  effect  like  the  disposing  claus- 
es of  a  will,  and  Is  not  effective  instantane- 
ously with  execution.  Thus  It  Is  said: 

''In  order  that  the  revoking  clause  in  this 
lost  and  unrevoked  will  should  be  effeettTe  as 


such,  it  was  necessary  to  establidi  that  mdi 
clause  was  in  her  last  will,  and  thus  an  vf- 
(ective  part  of  her  last  wUL** 

And  again: 

"If  Ute  revtdring  daose  of  a  will  stands  upon 
the  same  basis  as  the  balance  of  the  win. 
there  could  scarcely  be  room  for  doubt  as  £o 
the  foregoing  proposition,  but  it  is  insisted  that 
section  1297,  Civil  Code,  declaring  tiie  remit 
of  the  revocation  of  a  revoking  will.  In  effect 
provides  that  the  revoking  clause  operates  in- 
stantly upon  the  execution  of  the  will  eon- 
taining  it  and  that  for  that  reason  its  existence 
can  be  proved  by  any  competent  evidence,  tbeie* 
by  establishing  the  fact  that  the  prior  irill  was 
revoked  as  of  the  date  of  the  revoking  wiB. 
Q^his  view  finds  support  in  the  departmat  opin- 
ion In  re  Lones,  108  ObL  688*  680.'* 

Following  the  latter  statement,  the  <vlidaD 
then  goes  on  to  question  the  view  e^reased 
in  Be  Lonee. 

It  is  nov^  doctrine,  indeed,  tliat  a  formal 
revocation  of  a  will,  whether  it  be  contained 
In  a  later  will  or  in  an  tnstrum«it  not  a 
will,  does  not  operate  upon  the  execution  of 
the  instrument,  but  Is  ambulatory  In  effect 
In  those  Jurisdictions  which,  like  ours,  have 
adopted  the  rule  of  the  ecclesiastical  courts 
that  the  revocation  of  a  reveling  will  does 
not  revive  the  first  wlU.  What  authority  Is 
there  for  such  doctrine,  and  what  do  our 
Code  sections  (1292  and  1297,  Civil  Code) 
mean  other  than  that  a  formal  revocation  op- 
erates Instantly  with  the  execution  of  the 
Instrument  by  which  It  is  dedared,  regardless 
of  whether  that  instrument  be  a  wlU  or  notT 

The  leading  opinion  admits  that  if  the  win 
containing  the  revocation  clause  is  In  turn 
revoked,  the  revocation  Is  yet  ^ective,  the 
Instrument  cannot  be  probated,  and.  If  de- 
stroyed, two  witnesses  as  to  its  contents  are 
not  required  for  the  purpose  of  proving  the 
revocation.  Is  this  not  an  admission  that  the 
revocation  was  ^active  from  the  beginning, 
from  the  time  of  execution  of  the  instrument 
and  Out  the  operatim  of  the  revocatory 
clause  is  quite  different  from  that  of  the 
clauses  disposing  of  the  testator's  estateT 
Upon  what  other  theory  is  It  possible  that 
the  revocation  is  effective  although  the  will 
as  a  will  has  In  turn  been  revoked?  And 
when  a  will  revoking  former  wills  has  been 
destroyed  and  secondary  evidence  of  its  con- 
tents Is  necessary,  why  shoold  two  witnesses 
be  required  to  prove  Its  contents.  If  its  de- 
struction were  not  by  way  of  revocation,  and 
less  than  two  be  sufficient  If  it  were?  What 
has  the  Intent  with  which  the  Instrument 
was  destroyed  got  to  do  with  the  mattert 
If  it  be  sought  to  prove  the  instrumait  tor 
the  purposes  of  probate  as  a  will,  then  two 
witnesses  ad  to  its  contents  are  required,  re- 
gardless of  whetliN  it  was  destroyed  anlmo 
revocandl  or  not  On  the  other  band.  If  It 
be  sought  to  prove  the  Instrument  for  some 
other  purpose  tluin  probate,  as,  tor  example; 
to  defeat  the  probate  of  a  form^  will  by 
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showlne  Its  rerocatton,  why  sliaald  tbe  sec- 1  was  offered  of  It  in  reslstaatce  to  Uie  jmbate 


ondary  proof  required  of  its  contmts  vary 
according  as  Its  destrnctlon  was  animo  rev* 
ocandl  or  not?  Ibe  statute  makes  do  such 
difference.  It  makes  tbe  ^tect  (HC  tbe  instru- 
ment tbe  same  In  «ttber  case;  It  woifts  a 
revocatitm.  Tbe  statute  does  make  a  differ- 
ence in  tbe  secondary  proof  required  accord- 
ing to  ttie  purpose  for  wbicb  It  la  sousht  to 
prove  the  Instrument,  and  requires  more  In 
case  It  is  sought  to  probate  tbe  instrument 
than  where  it  la  sought  to  prove  It  tm  aome 
oth&e  purpose.  There  Is  here  a  ratlcnal  and 
recognized  distinction,  and  It  is  this  and  this 
alone  wbidb  In  my'  Ju^oent  the  statute 
makes.  And  certainly  proving  an  Instru- 
ment, whether  It  be  destr^ed  or  not,  tm  the 
purpose  of  showing  a  revoration  of  wills 
woi^ed  by  it,  is  not  proving  it  fOr  the  puiv 
pose  of  probating  it. 

Tbe  leading  oplni<ni  admittedly  cites  no 
authority  which  directly  supports  its  posi- 
tion,  and  presumably  there  is  none.  It  does 
cite  a  numbor  wtalc3i  It  ctmsiders  indirectly 
support  its  position.  It  woidd  unduly  ex- 
tend this  dlssoitlng  opinion— already  too 
long^— to  discuss  them.  Suffice  It  to  say  that 
an  examlnatiim  of  them  all  plainly  disposes, 
in  my  Jndgm^t,  that  eadi  and  all  go  upon 
some  point  not  present  here  uid  making  this 
case  radically  different  from  them. 

Nor  is  it  the  fact,  as  Oie  leading  opinion 
assumes,  that  there  are  no  authorities  di- 
rectly in  p(^ttL  In  a  number  of  cases  the  dla- 
tinctlon  has  been  made  between  proving  the 
contents  of  a  lost  will  fbr  tbe  purpose  of 
probating  it,  and  iwoving  the  ctntenta  for 
the  purpose  of  showing  Qie  revocation  of  an 
earlier  will,  and  in  one  at  least  the  exact 
question  would  seem  to  have  been  presented 
and  decided.  Tbe  rule  of  the  English  ecde* 
ilastical  courts  was  that  two  witnesses,  or 
at  least  a  single  witness  wiOi  corroborating 
circnmstances,  were  required  for  the  probate 
of  a  will.  S  Wlgmore  on  Evidence,  H  2045 
and  204S.  Yet  In  Helyar  v.  Helyar.  1  Lee, 
Boc.  472,  lei  Eng.  Bep.  174,  Sir  George  Lee, 
after  considering  the  point,  held  that  for 
tbe  pnriKise  of  showing  the  revocation  of  one 
will  by  a  later  one,  which  had  been  lost  or 
destroyed,  the  uncorroborated  evidence  of  a 
slnglo  witness  was  sufficient  for  the  purpose 
of  establishing  the  contents  of  the  second  will 
operatlug  as  a  revocation. 

The  syllabus  in  Day  v.  Day,  8  N.  3.  Eq. 
540.  correctly  states  the  decision.  It  reads: 

"If  a  prior  will  be  rex'oked  by  a  subsequGut 
one,  and  both  be  improperly  destroyed,  tbe  con- 
tests of  the  first  instrument  canuot  be  estab- 
lished as  tbe  testator's  will,  although  tbe  con- 
tents of  tbe  second  will  cannot  be  ascertained." 

In  Nelson  t.  McGlffert,  S  Barb.  Oh.  158, 
40  Am.  Dec.  170,  the  testator  made  two  wills, 
one  in  18S2  and  one  In  1837.  The  first  was 
offered  for  iHvbate  btfore  the  snm^te. 
The  second  had  been  destn^ed,  and  proof 


of  tbe  first  as  having  revised  it  Dnder  the 
New  York  practice  at  the  time,  the  diancd- 
lor  alone,  not  tbe  surrogate,  had  the  power 
to  receive 'proof  ot  a  destn^ed  will  for  the 
purpose  ta  establishing  It  as  a  testamentaiy 
disposition  <tf  the  decedoif s  property ;  that 
is,  for  the  purpose  ot  probate.  Tbe  point 
was  made  that,  the  second  will  not  havhig 
been  so  established,  the  surrogate,  up<m  the 
proceedings  for  the  probate  of  the  first  will, 
could  not  receive  proof  of  the  sec(md  for  the 
purpose  of  showing  that  the  first  bad  been 
rev<Aed.  Concerning  this  pc^t;  the  oourt 
said  (page  164): 

"Tbe  only  remalDing  questions  are  as  to  the 
due  flxecatltm  of  the  subsequent  will  of  18ST, 
and  Its  elTect  upon  Uie  will  of  1832.  Them 
is  no  doubt  as  to  the  jurisdiction  and  power 
of  the  surrogate  to  receive  proof  that  the  will 
of  1S32  was  revoked  by  a  subsequent  will  of 
the  testator,  and  that  such  subsequent  will  had 
been  fraudulently  destroyed,  or  that  It  was  de- 
stroyed by  the  testator  when  bis  mind  had  be- 
come so  impaired  that  he  was  Incompetent  to 
perform  a  testamentary  act..  The  diancellor 
alone  had  tbe  power  to  take  proof  of  sncb  a 
will  for  the  purpose  of  establishing  it  as  ft  tes- 
tamentary disposition  of  the  property  of  the 
decedent.  But,  in  resisting  the  probate  of  the 
instrument  propounded  by  McGiffert  as  tbe 
last  will  and  testament  of  the  decedent,  tbe  heirs 
and  next  of  Wn  had  the  right  to  introduce  any 
testimony  which  wonld  be  sufficient  to  aatisfy 
the  surrogate  that  the  Instmment  propounded 
was  not  in  force  as  a  valid  wUl  at  the  death 
of  the  testator  named  therein."* 

Tbe  rnle  In  Mississippi,  as  in  some  other 
states.  Is,  or  at  least  was,  that  a  lost  or  de- 
stroyed will  cannot  be  probated  unless  all  Its 
contents  are  duly  proven.  It  was  held,  nev- 
ertheless. In  Vlning  v.  Hall,  40  Miss.  83,  that 
although  a  destroyed  will  could  not  be  es- 
tablished as  a  will  because  its  contents  could 
not  be  fully  proven,  yet  the  clause  of  revo- 
cation which  it  contained  could  be  shown, 
and  was  effective  as  a  revocation  of  a  form- 
er will  which  It  was  sought  to  establish. 

In  Itlassachusetts  itself,  from  whose  Su- 
[Hreme  Court  the  leading  opinion  quotes  liber- 
ally, the  distinction  between  proving  a  lost 
or  destroyed  will  for  the  purpose  of  probate 
and  proving  it  for  the  purpose  of  showing  a 
revocation  Is  made.  The  syllabus  in  Wnllls 
V.  Wallis,  114  Mass.  510,  correctly  states  the 
ml^hig,  and  reads: 

"When  a  will  revoking  a  former  win  is  In 
existence,  it  must  be  established  In  the  probate 
court ;  but  when  It  has  been  lost  or  destroyed, 
and  its  contents  cannot  be  sufficiently  proved 
to  admit  it  to  probate,  it  may  nevertheless  be 
availed  of  as  a  revocation  in  opposition  to  the 
probate  of  the  will  revoked  by  It" 

Finally,  there  is  the  decision  to  whldi  I 
have  reared  as  nactly  in  point  liore.  It  Is 
In  re  Wear's  WIU,  181  Aw-  Dlv.  875, 116  N. 
Y.  Sopp.  304.  There  the  probate  of  a  will 
was  resisted  on  the  ground  that  it  had  bem 
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revoked  by  a  second  will  whldx  could  not 
be  found.  Tbat  It  Is  exactly  In  point  bete 
Is  apparent  from  the  following  quotation 
from  it: 

"The  objection  mgeH  on  Hiia  appeal  from  the 

decree  of  the  surrogate  refusiog  probate  to  the 
first  will  ia  that  the  proof  offered  and  received 
of  the  execution  of  the  second  will  is  inade- 
quate. The  appellant  contends  that  the  proof 
must  be  of  the  character  required  by  sections 
2621  and  1865  of  the  Code  of  CItU  Procedure, 
mtitliug  a  lost  will  to  probate.  The  requiro- 
ment  of  this  iKction  Is  that  the  provlstons  of 
such  lost  will  must  be  eatablished  tiy  at  least 
two  credible  witnesses,  a  correct  copy  or  draft 
being  equivalent  to  one  witness.'  We  are  of 
the  opinion  that  this  contention  cannot  be  sus- 
tained. It  is  one  thing  to  admit  to  probate  a 
will  disposing  of  a  man's  estate  where  the  will 
cannot  be  found,  and  quite  another  thing  to 
merely  establish  tbat  a  second  will,  revoMng  a 
former  will,  has  been  duly  made  and  execut- 
ed and  left  in  the  possession  of  the  decedent 
In  the  one  case  we  are  nsstiming  to  dispose  of 
property  in  a  manner  different  from  that  pre- 
scribed by  law  in  the  absence  of  a  will,  while  In 
the  latter  case  we  are  merely  permitting  the 
property  to  descend  in  the  manner  which  the 
law  dnignates.  In  Uie  case  now  under  consid- 
eration the  execution  and  delivery  of  the  will  to 
the  decedent  was  proved  by  Mr.  Eckstein,  who 
drew  both  wills,  and  who  was  a  subscribing 
witness  in  both  of  them.  He  would  have  been 
entirely  competent  to  have  proved  the  execution 
of  the  will,  if  it  had  been  found,  the  remaining 
subscribing  witness  being  dead ;  and  he  was 
equally  competent  to  prove  the  execution  and 
delivery  of  the  will  to  the  decedent,  not  for  the 
purpose  of  •establishing  a  lost  will,  but  to  show 
that  the  will  offered  for  probate  was  not  the 
last  will  and  testament  of  the  decedent,  and 
that  such  an  instrument  was  executed  and  left 
in  such  a  custody  that  the  presumption  is  that 
It  was  destroyed  with  the  intention  of  revoca- 
tion, with  the  result  that  the  decedent  died  in- 
testate. We  are  of  opinion  that  the  authorities 
relied  upon  by  the  learned  surrogate  support 
his  conclusions,  and  that  the  detree  refnslnff 
probate  to  the  will  of  Jmre,  1900.  was  properly 
made.** 

But  one  point  more.  The  leading  (^inlcm 
in  more  than  one  place  states  In  effect  that 
the  question  Is  whether  a  less  proof  or  a  dif- 
ferent measure  of  proof  to  required  to  prove 
a  part  of  a  will— to  wit,  a  clause  of  revoca- 
tion of  former  wills— than  Is  required  for 
proof  of  the  whole  Instrument,  In  my  Judg- 
ment no  such  question  is  presented.  The 
question  which  ia  presented  is:  Doea  the 
statutory  rule  as  to  the  proof  required  for 
the  purpose  of  probating  the  instrument,  i.  e, 
establishing  It  as  the  testator's  valid  and 
efTecUve  last  will  and  testament,  api^  when 
it  is  not  sought  to  prove  the  instrument  for 
that  purpose  at  all?  The  point  tbat  I  would 
make  Is  that,  where  the  Instrument  Is  offered 
for  the  purpose  of  probate,  the  rule  of  the 
Code  of  Civil  Procedure  as  to  the  proof  re- 
quired for  that  purpose  applies,  but  where  It 
is  not  songht  to  prove  It  for  tbat  purpose, 
then  Oie  Code  secthn — applying  in  temu  only 


to  probate — has  no  application,  and  the  gen- 
eral rules  of  evidence  apply,  and  this,  regard- 
less of  whether  It  is  sought  to  prove  the 
whole  or  only  a  part  of  the  instrum^t 

It  Is  easy  In  fact  to  suggest  a  caae  where- 
in it  is  sought  to  prove  the  whole  of  a  will 
and  where  as  wdl  the  will  purports  to  dis- 
pose of  property,  and  where  yet  the  measure 
of  proof  required  for  probate  would  snr^ 
not  apply.  The  declarations  of  a  deceased 
ni.ember  of  a  family  as  to  relatlonslilp  are 
always  admissible  In  pedigree  cases.  Sup- 
pose in  such  a  case  It  was  desired  to  prove 
that  John  Smith  was  the  son  of  James  Smith, 
and  for  tbat  purpose  it  was  soug;ht  to  prove 
a  declaration  to  that  efCect  by  a  brotba  of 
James  Smith,  the  declaration  consisting  in  a 
will  reading,  "I  hereby  give  my  estate  to 
John  Smith,  the  son  of  my  brother  James 
Smitli."  The  declaration  Is  certainly  «Hn- 
petent  and  admisidble,  whether  the  Instra- 
ment  has  becii  probated  or  not,  whether  It  is 
entitled  *o  probate  or  not,  or  whether  the 
declaration  is  all  of  the  will  or  is  only  a 
part  And  yet  surely  the  proof  of  such  a 
declaration  Is  not  governed  by  the  rules  ap- 
plicable to  proving  the  tnstniment  for  the 
purpose  of  probate,  although  the  thing  prov- 
en is  identically  the  same  In  each  case,  the 
execution  by  a  certain  person  of  a  certain 
document  The  reason  why  a  diCfer^t  meas- 
ure of  proof  applies  in  one  case  than  In  tbe 
other  is  that  the  purposeis  for  which  it  to 
sought  to  prove  the  Instmment  are  dlffoent 
If  It  is  sought  to  prove  an  Instrument  for 
the  purpose  of  probating  It  aa  the  duly  cx< 
ecuted  dnd  unrevoked  last  will  of  the  testa- 
tor,  we  have  a  special  statutory  rule  an^ 
cable.  If  it  is  sought  to  prove  It  for  any 
other  purpose,  there  is  no  special  rule  ap- 
plicable, and  the  general  rules  of  evidence 
ai^ly.  This  would  seem  perfectly  idaln  and 
BimEde*  and  yet  the  leading  opinlmi  wodU 
aeem  to  tail  completely  to  aiq^eciata  and 
meet  It 

Reference  to  made  to  Uie  rale  that  In  titli 
state  and  in  other  states  which  provide  Iv 
statute  for  similar  probate  proceedings  a  win 
may  not  be  Introduced  in  evidence  as  a  mun- 
iment of  title,  or,  for  that  matter,  be  used  In 
any  way  as  a  muniment  of  title,  unless  It  hsi 
been  probated.  But  this  rule  has  no  bearing 
on  the  present  discussion.  It  Is,  in  fact,  not 
a  rule  of  evidence  at  alL  It  is  but  a  corollary 
of  the  propositions:  (a)  Tb^t  an  instrumoit 
which  purports  to  be  a  will  does  yet  not  apO' 
ate  to  transfer  title  unless  it  to  the  valid  last 
will  of  a  decedent ;  and  (b)  that  In  this  sUte 
there  has  been  provided  by  statute  a  proceed- 
ing in  rem,  L  e.,  probate,  by  which  alone  the 
fact  that  an  instrument  is  the  valid  last  will 
of  a  decedent  may  be  established.  The  result 
to  that,  on  the  one  hand,  unless  the  Instru- 
ment has  been  admitted  to  probate,  do 
amount  of  proof  will  suffice  to  give  it  cpen.' 
tlon  u  a  muniment  of  title,  and,  on  the  otfk* 
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er  band,  if  It  has  been  admitted  to  probate, 
no  otber  proof  U  required  tbaD  proof  of  the 
order  admitting  It,  and  if  sucb  proof  Is  fur- 
nished it  is  final  and  conclusiTe.  The  rule, 
then,  that  a  will  cannot  be  used  as  a  muni- 
ment of  title  until  it  has  been  probated  Is 
not  a  rule  of  evidence,  .but  one  simply  that 
a  certain  adjudication  in  rem  la  required  to 
establish  its  character  as  the  valid  last  will 
of  a  decedent.  The  point  in  connection  with 
the  present  discussion  is  that  by  sections 
1292  and  1297,  Civil  Code,. a  will  does  not 
have  to  be  the  valid  last  will  of  a  decedent 
In  order  to  (verate  as  a  terocatlou  ct  former 

WUIB. 

We  concur:  8BAW,  J.;  LAWLOB.  J. 


[52  Cal.  App.  149) 

!■  r«  SENG'S  ESTATE. 
MOELLERING  at  al.  v.  HASKIN8. 

(Cfv.  3732.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  April  1,  1921.  Hear- 
ing  Denied  by  Supreme  Court  May  SI,  1921.) 

On  Bearing  In  Supreme  Oonrt. 

Coarts  ^^202(5)  —  Order  of  probate  court 
fixing  commissions  for  tale  of  raal  estate 
held  aot  appealable. 
Where  several  real  estate  agenta  were  em- 
ployed by  exe^tor  nuder  Code  Civ.  Proc.  S 
1!^,  to  effect  a  sale,  and  one  agent  procured 
a  bidder,  and  another  agent  aubaequently  pro- 
cared  a  bidder  at  an  advanced  price,  and  the 
land  was  sold  to  the  last  bidder  and  the  sale 
confirmed,  the  agent  procuring  the  last  bidder 
could  not  appeal  from  an  order  in  the  probate 
proceeding  fixing  the  amount  of  commissions  to 
be  paid  and  providing  that  the  first  agent  should 
receive  5  per  cent,  of  the  amoont  of  his  bid,  and 
the  agent  procuring  the  sabseguent  bidder  5 
per  cent,  of  the  difference  between  the  first 
and  second  bids,  as  in  probate  proceedings  ap- 
peals lie  only  as  prescribed  by  statute. 

Appeal  from  Superior  Court,  Santa  CSara 
County ;  P.  F.  Gosbey,  Judge. 

Is  the  matter  of  Uie  estate  of  Peter  Seag. 
deceased.  From  an  order  fixing  the  amount 
of  oommissions  of  E.  A.  Moellerlng,  J,  A. 
Goodwin,  and  J.  L.  Haakins,  as  real  estate 
agents  for  the  sale  of  real  property  bdcmglng 
to  the  estate^  the  first  two  named  agmts  ap- 
peal. Appeal  dismissed  In  the  District  Court 
of  Ai^wal,  and  hearing  denied  in  Snproue 
Court. 

Fry  &  Jenkins,  of  San  Jose,  for  appellants. 
Maurice  Rankin  and  Archer  Bowdtti,  both 
of  San  3oe6.  and  H.  W.  A.  Weake,  of  Santa 

Ilosn,  for  respondent. 


KERRIGAN,  J.  This  appeal  is  from  an 
order  made  in  a  probate  proceeding  fixing  the 
amount  of  ctnumisslonfl  to  be  paid  to  certain 
real  estate  agents  for  the  sale  of  real  i«op- 
erty  belonging  to  the  estata 

executor  of  Uie  will  ct  Pet%r  Seog, 
deceased,  employed  the  appellants  Modlwlng 
ft  Goodwin,  and  also  the  respondent  Has- 
kins,  all  of  whom  were  real  estate  agents,  to 
effect  the  sale.  The  contract  was  entered  in- 
to in  omformity  wltti  the  provlsitms  of  sec- 
tion 1560  of  the  Code  of  OivU  Procedure,  as 
amoided  by  St  1919,  p.  USL  The  reepoDd- 
ent,  Hasfclns,  proenred  c^taln  pnrchasera  tor 
the  property  for  tile  torn  of  97,000.  The  bid 
these  purchasers  was  duly  returned  to  the 
court,  but  before  the  bearing  on  confirmation 
app^ants  also  procured  a  pnrciluiser.  The 
bid  of  thie  proposed  purchaser  was  reo^ved 
too  late  to  be  returned,  but  at  the  hearing  In 
open  court  he  offered  an  Increase  of  10  per 
cent,  over  the  returned  bid,  whereupon  the 
sale  was  confirmed  to  him  for  tbe  sum  of 
$7,700.  The  court  thereupon  found  that  5 
per  cent  npon  the  purchase  price  secured 
for  the  property  was  a  reasonable  and  proper 
amount  to  be  allowed  as  a  cmnmlsslon,  and 
made  the  order,  here  appealed  from,  dividing 
sucb  commissions  on  the  sale  between  an>elr 
lants  and  respondent  by  giving  to  the  re- 
spondent who  procured  the  first  bidder' 6  per 
cent  on  the  sum  of  $7,000,  the  amount  of  his 
bid,  and  giving  to  appellants,  who  procured 
the  second  (and  successful)  bidder,  6  per  cent 
on  $700,  the  additional  amount  procured. 

It  Is  the  contention  of  the  appellants  that 
under  the  provisions  of  section  1559,  Code  of 
Civil  Procedure,  respondent  is  not  entitled  to 
the  sum  allowed  him,  or  to  any  commission, 
but  that  appellante  are  entitled  to  the  wbole 
thereof. 

Section  1659,  Code  of  OItU  Procedure,  reads 

as  follows: 

"Any  executor  or  administrator  may  enter 
Into  a  contract  with  any  bona  fide  real  estate 
agent  to  secure  a  purdiaser  for  any  real  prop- 
erty belonging  to  an  estate,  which  contract 
sbnll  provide  for  payment  to  anch  agent  out 
of  the  proceeds  of  sale  to  any  purchaser  se- 
cured by  him  of  a  commission,  the  amount  of 
which  must  be  fixed  and  allowed  by  the  coort 
upon  confirmation  of  the  aale.  If  a  sale  to  a 
purchaser  obtained  by  sucb  agent  is  returned 
to  the  court  for  confirmation  and  aaid  sale  be 
confirmed  to  such  purchaser,  such  contract  shall 
be  binding  and  valid  as  against  the  estate  for 
the  amount  so  fixed  and  idlowed  by  the  court 

"By  the  execution  of  any  such  contract  no 
personal  liability  shall  attach  to  the  executor 
or  administrator,  and  no  llabflity  of  any  kind 
Bball  be  incurred  by  the  estate  unless  an  actual 
sale  be  made  and  confirmed." 

It  appears  tiom  the  record  that  fbe  court 
in  making  the  order  in  the  manner  indicated 
foUon'ed  the  custom  and  practice  wlilch  ob* 
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talus  In  Santa  Clara  county  to  tbe  effect  that 
the  broker  who  brings  In  tbe  bid  which  Is 
returned  is  allowed  bis  commission  on  tbe 
amount  of  such  bid,  and  the  agent  who  pro- 
cures a  subsequCTt  bidder  Is  aUowed  a  com- 
mission on  the  amount  which  his  bid  ex- 
ceeds that  of  the  one  returned ;  and  respond- 
ents claim  that  appellants  contracted  with 
this  custom  in  view,  and  are  bound  thereby. 
It  is  further  omteDded  by  reapondait  that 
the  order  directing  the  payment  ot  commis* 
sliHis  to  real  estate  agraits  Is  not  an  appeal- 
able order,  and  further,  even  assuming  it  to 
be  sact^  that  tbe  unonnt  to  be  paid  la  purely 
a  matter  within  the  discretion  of  tbe  trial 
court,  and  for  that  reason  It  is  binding  upon 
tbe  appellants.  i^ipeUants' claim  is  based  up- 
on a  literal  otmstractltm  <rf  section  1669  of  tbe 
Code  of  OItU  Procedure.  As  pointed  out  .by 
respcmdeDt,  under  audi  a  construction  neither 
party  would  be  entitled  to  a  oommisslon. 
Bespondent  procured  a  pnrdiaser,  but  his 
bid  was  not  confirmed  as  required  by  tbe 
statute;  and  an>ellantB'  bid  does  not  meet 
tbe  reqnlr«nents  ot  the  prorislon  for  the 
reason  that  it  was  neTer  returned. 

Whatever  conclusion  might  be  readied  as 
to  what  is  tte  proper  construction  to  be 
given  to  the  act  we  do  not  deem  materlaL 
Nor  do  we  consider  a  discussion  of  the  other 
points  raised  necessary;  for  it  seems  plain 
to  ns  that  appellants  are  in  no  manner  ag- 
grieved by  the  order  appealed  from.  Neither 
the  estate  nor  tbe  heirs  are  complaining  of 
the  amount  allowed  respond«it  for  bis  cerv- 
ices ;  and,  if  appellants  have  any  claim 
against  tbe  estate  for  services  rendered, 
their  remedy  Is  an  appropriate  proceeding 
for  Its  recovery.  What  benefits  respondent 
may  have  secured  under  tbe  order  Is  no  con- 
cern of  theirs. 

Tbe  aiveel  Is  dismissed. 

We  concur:  EICHARDS,  J. ;  WASTS.  F.  J. 

Oplnicm  of  Supreme  Court  in  Bank 
Denying  Hearing. 

VVSR  CURIAM.  The  petition  for  a  hear- 
ing in  this  court  after  decision  by  the  Dis- 
trict Court  of  Appeal  of  the  First  Appellate 
District,  Division  1,  Is  denied. 

We  are  satisfied  that  the  order  appealed 
from  is  not  an  appealable  order.  In  probate 
proceedings  appeals  lie  only  as  prescribed  by 
our  statutes,  and  an  order  of  the  character, 
here  involved  is  not  among  those  specified 
as  appealable.  The  appeal,  Uierefore,  was 
properly  dismissed  by  the  District  Court  of 
Appeal.  Our  denial  of  the  petition  is,  of 
course,  not  to  be  taken  as  Indicating  any 
view  on  our  part  as  to  the  correctness  of  the 
practice  of  the  trial  court  In  tbe  matter  of  the 
fixing  and  apportlcmment  of  commissions  of 
real  estate  agents  under  section  1659,  Code 


of  Civil  Procedure,  or  as  to  the  allowance 
thereimder  cX.  a  commlssUm  to  an  agent  od 
account  of  a  purchasu'  to  whom  ttw  sale  Is 
not  confirmed. 
All  concur. 


<S2  Cal.  App.  mt 

FERROOGIARO  V.  BOARD  OF  PUBLIC 

WORKS  et  al.   (Civ.  3717.) 

(District  Court  of  Appeal,  Fhrst  Disttict,  IM- 
Tision  2,  Califomia.   April  29,  U21.) 

1.  DadloatloB  «=>I9(I)— Markisi  ef  streets  m 
naps  immaterial,  wiiere  not  dedloatsd  ss< 
■Bed  as  sMch. 

Where  certain  streets  were  sever  dedicated 
and  accepted  or  osed  as  such,  it  was  immateriil 
that  they  appeared  as  public  streets  on  ratain 
maps  on  file  in  the  recorder's  office. 

2.  Dadleation  «»I9(5)— CoMplete  wtaea  owssr 
flas  map  siMwIni  streets  asd  sells  lots  sa- 
eoriingly. 

Dedication  is  complete  when  the  owner  of 
land  files  a  map  for  record  delineating  certain 
streets  and  thereafter  sells  lots  in  accordance 
therewith. 

8.  DsdlcatloB  ^s>  1 9(S)— Filing  of  nisps  lassfl- 
olant,  .wbers  so  gsasral  sale  ot  lots  la  acesrtf- 
aaoe  asd  streets  not  sssd  as  sseh. 

Where  certain  streets  had  never  been  need 

as  sQcb  during  64  years  of  plaintifTs  occupan- 
cy, and  tbe  city  made  no  attempt  to  ahow  for- 
mal dedication  or  acceptance,  but  relied  solely 
upon  the  filing  of  certain  maps  as  an  implied 
dedication,  and  evidence  of  only  one  aale  in  ac- 
cordance therewith  was  offered,  the  rule  that  a 
.  dedication  is  complete  when  the  owner  of  tbe 
land  files  a  map  for  record  delineating  the 
streets  and  thereafter  sells  lota  in  accordance 
therewith  was  inapplicable. 

4.  Dedication  «==>63(2)— Nonusar  for  statstory 
period  works  abandonment. 
Under  Pol.  Code  1872,  8  2620,  even  if  tbe 
filing  of  maps  with  certain  streets  delineated 
was  a  sufficient  dedication,  failure  to  ose  them 
as  such  for  five  years  worked  an  abandonmoit: 
audi  statute  being  in  effect  during  such  period. 

Appeal  U<m  Supoior  Conr^  City  and 
County  of  San  Francisco;  James  U.  Troutt, 

Judge. 

Proceeding  by  A.  Ferrogglaro  against  the 
Board  of  Public  Works  and  others.  Judg* 
m^t  for  plaintiff,  and  defoidants  appeals. 
Affirmed. 

George  LuU,  CltT  Atty.,  and  D.  S.  O'Brien 
and  Chas.  S.  Peery,  Asst.  City  Attys,  aU  of 
San  Francisco,  for  appellants. 

Devot<^  Bichardson  &  Devoto,  at  Saa 
Francisco,  tm  respondent. 

NOUBSB,  J.  Plaintiff  InsUtuted  this  pro- 
ceeding against  the  board  of  puMic  woiks  of 
the  city  and  cotmty  of  San  Francisco,  and  the 
members  thereof,  and  the  dty  and  county  <tf 


>For  otb«r  caMi  ue  aaow  topic  sad  KBT-MUHBBR  in  aU  K*r-Numbw«d  DtgeaU  and  IndesM 


Digitizecl  by  Google 


GftL) 


FBnBOOOIABO  T.  BOABD  07  FUBLIO  WOBKS 
(188  F.> 


811 


San  FrandscOk  a  municipal  (xwporatlon*  to 
restrain  them  from  Interfering' wltb  his  pos- 
session of  a  cortaln  strip  of  Iftnd  situated  in 
said  city  and  county  a^  appearb^  upon  the 
map  thereof  as  portions  of  Keith  street  and. 
E^ert  avenue.  The  complaint  alleges  that 
plaintiff  is  the  owner  of  a  lot  of  land  which 
is  described  therein  by  metes  and  bounds,  be- 
ing bomided  In  part  by  the  two  streets  in 
question,  and  referring  to  a  map  of  the  Bay 
View  Homestead  Association  alleged  to  have 
been  filed  in  the  office  of  the  county  recorder 
of  the  city  and  county  of  San  Francfaco 
June  19,  1872.  As  to  that  portion  of  the  land 
designated  upon  the  map  as  Keith  street  and 
Egbert  avenue,  it  is  alleged  that  plaintifC  Is 
the  owner  in  fee,  and  that  he  has  been  In  the 
open,  notorious  and  continuous  possession 
thereof  through  himself  and  his  predecessors 
for  a  period  of  50  years  last  past  A  wind- 
mill and  some  outhouses  are  alleged  to  have 
been  constructed  and  maintained  on  those 
portions  of  the  land  designated  as  streets 
during  all  the  period  of  plaintiff's  possession, 
and  the  Injunction  was  sought  to  restrain  the 
defendants  from  removing  these  structures. 
The  defendants  answered,  alleging,  among 
other  tilings,  that  the  portions  of  said  streets 
in  controversy  are  parts  of  open  and  public 
streets  of  the  city  and  county  of  San  Fran-, 
Cisco,  duly  dedicated  and  accepted'  as  such. 
The  court  found  that  the  land  upon  which 
the  structures  were  erected  was  a  part  of 
what  was  designated  <Bi  the  map  of  the  city 
and  coiuity  of  San  Francisco  as  Keith  street 
and  Egbert  avenue,  and  that  said  streets 
were  never  dedicated  as  public  streets  and 
never  accepted  or  used  as  such  by  the  city 
and  county  of  San  Frandsco  or  the  public 
thereof.  The  court  also  found  that  plaintiff 
had  been  In  the  opoi,  notorious,  and  continu- 
ous possession  of  said  property  for  a  period 
of  54  years  last  past,  and.  that  during  said 
period  the  plaintiff  and  his  predecessors  had 
occupied  and  used  said  premises  and  maln< 
tained  thereon  the  outhouses  and  the  wind- 
mill which  the  defendants  were  endeavoring 
to  remove.  From  the  Judgment  In  favor  of 
die  plaintiff  which  ftdlowed  these  findings  the 
defendants  appeal. 

[1]  Ihiring  the  course  of  the  trial  defend- 
ants offered  In  i^ridenra  certain  pages  of  a 
map  book  trtan.  flies  of  the  county  recorder 
containing  what  purported  to  be  co^ea  of  a 
map  of  the  Bay  View  tract  filed  for  record  on 
May  23, 1867,  and  of  the  map  of  the  Bay  View 
HcnneBtead  Association  filed  fbr  record  June 
17,  1872.  FlalntUTs  objection  to  the  intro- 
duction of  this  evidenoB  <m  the  ground  that 
a  proper  fotmdatlfm  had  not  been  laid  was 
sustained  by  the  court   Thereupon  defend- 


ants rested.  It  is  now  ui|:ed  Uiat  the  court 
erred  In  reftislz^  to  admit  the  map  book  In 
evidfflice,  but  even  If  error  occurred  it  would 
not  avail  the  defendants  anything  because  the 
Judgment  must  be  affirmed  upon  the  record. 
The  trial  court  having  found  that  the  streets 
marked  upon  the  map  of  the  dty  and  county 
as  E^lth  street  and  ^bert  avenue  were 
never  dedicated  as  public  streets  and  never 
accepted  or  used  as  such,  It  is  immaterial 
that  they  appeared  as  public  streets  upmi  the 
map  filed  In  1867  or  upon  die  map  filed  in 
1872. 

[2.  S]  AiqpeBantaf  case  rests  upcm  the  prop- 
08iti<m  that  dedication  to  the  public  is  com- 
plete when  the  owner  of  a  tract  of  land  files 
a  map  Uiereof  for  record  delineating  certain 
streets  thereon  and  thereafter  sells  lots  In 
accordance  with  said  map.  In  support  of  the 
proposition  reliance  Is  had  upon  such  cases 
as  Davidow  v.  Grlswold,  23  CaL  App,  188, 192, 
137  Pac.  619;  San  Leandro  v.  Le  Breton,  72 
CaL  170,  175,  13  Pac.  406 ;  Berton  v.  AU  Per- 
sons, 176  CaL  610.  615,  170  Pac.  16L  No 
quarrel  is  had  with  this  proposition  as  an 
established  rule  of  law  in  this  state,  but  the 
record  here  does  not  bring  appellants*  case 
within  the  rule.  The  only  evidence  of  any 
sales  having  been  made  in  accordance  with  the 
map  filed  is  that  of  Gilmore  to  QlbbB  some 
time  after  May  30,  1872.  So  far  as  the  rec- 
ord shows,  no  evidence  of  any  other  convey- 
ance was  offered  to  prove  dedication  or  an- 
ceptance  ot  these  particular  streets.  Re- 
spondent rested  upon  the  showing  that  the 
streets  had  neva  been  used  as  8u<A  during 
the  64  years  of  bis  occupancy.  No  attempt 
was  made  by  appellants  to  show  formal  dedi- 
cation or  acceptance.  A^Kllants  relied  sole- 
ly upon  the  filing  of  the  maps  of  1867  and 
1S72  as  evidence  of  implied  dedication.. 

[4]  But  even  If  this  was  a  sufficient  dedi- 
cation at  the  times  when  the  maps  were  filed, 
failure  to  use  the  streets  as  such  for  a  period 
of  five  years  worked  an  abandonment  under 
the  provisions  of  section  2^  of  the  Politi- 
cal Code,  which  was  in  force  until  its  repeal 
In  1883. 

Thus,  while  this  statute  was  the  law  of  the 
state,  applicable  in  the  dty  and  county  of 
San  Francisco  as  elsewhere,  a  five-year  period 
of  nonuser  worked  an  abandonment  of  the 
street  and  respondent  having  been  in  the  ad- 
verse possession  of  the  land  during  that 
period  and  continuously  thereafter,  as  the 
trial  court  found,  the  Judgment  must  be  af- 
firmed. 


We  ooncar: 
VANT,  J. 


LANODOM,  P.  J.;  8TDBTD- 
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O'SHEA  V.  8IC0TTE  flt  ll. 
(Civ.  3665.  3666.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  April  21.  1921.  Hear- 
ing Denied  by  Saprem«  Conrt  June  20,  1921.) 

1.  Gifts  «»7I— CaMsa'  mortis  not  favorsd. 

The  lav  does  not  regard  gifts  caasa  mortis 
Tith  favor  becanse  of  the  opportonUr  they 
aSord  for  fraud  and  perjory. 

3.  Gifts  i3B964(l)  —  Donor  mnst  gtv«  donea 
means  of  obtaining  oontrol,  wtiich  In  oaso  of 
oliose  la  action  must  be  by  asslanmsat 

To  complete  a  verbal  gift  causa  mortis, 
the  donor  at  the  time  of  making  the  gift  must 
do  something  which  haa  the  effect  of  placing 
In  the  hands  of  the  donee  the  means  of  obtain- 
ing the  control  and  possession  of  the  thing 
given,  and,  in  case  of  a  chose  in  action  not  evi- 
denced by  a  written  instmrnest,  the  only  means 
of  obtaining  control  recognized  is  an  asdgnment 
in  writing  or  some  equivalent  thereof. 

3.  Gifts  «=366(l)— Exacntloa  of  power  of  at- 
torney held  net  to  complete  verbal  gift  of 
bank  deposits. 

Where  a  stepmother  told  a  stepson  while  on 
her  deathbed  that  in  case  anything  happened  to 
her  she  wanted  him  to  have  everytliing  she  had, 
the  execution  of  powers  of  attorney  constitut- 
ing tiie  stepson  her  general  agent,  under  which 
poaaession  of  amounts  on  deposit  in  banks  was 
not  obtained  by  the  stepson  during  her  lifetime, 
did  not  effectuate  the  gift,  especially  aa«  even  if 
the  powers  of  attorney  had  been  executed  by 
delivery  of  the  possession  of  the  money  to  the 
stepson,  his  possession  would  have  been  as 
agent,  and  the  money  would  not  have  bem  be- 
yond the  dominion  of  the  donor. 

Appeals  from  Superior  Court,  City  and 
County  of  San  Francisco;  Daniel  O.  Deasy, 
Judge. 

Two  actions  by  Irvine  T.  O'Sbea  against 
Margaret  Slcotte  and  others.  From  judg- 
ments for  defoidants,  plaintiff  appeals:  Af- 
firmed. 

J.  L.  Taugher,  of  San  Frandsco,  for  ap- 
pellant 

Andrew  F.  Burke  and  Paul  A.  McCarthy, 
both  o£  San  Frandaco.  tox  TeBp(mdaits. 

RICHARDS.  J.  The  acUons  In  which 
'Jiese  two  appeals  were  taken  were  by  stipu- 
lation of  the  parties  tried  and  submitted 
upon  the  same  evidence,  and  the  determina- 
tive prindplra  of  law  applicable  to  each 
are  the  same.  The  facts  are  also  substan- 
tially similar  and  are  as  follows:  Mrs. 
Helen  O'Shea  was  the  stepmother  of  the 
plaintiff  and  appellant,  Irvine  T.  O'Shea. 
She  was  an  elderly  woman  and  was  possessed 
of  the  sum  approximately  of  $20,000,  which 
she  bad  derived  from  a  settlement  with  her 
stepchlldrra  as  to  her  interest  in  the  estato 
of  her  deceased  husband*  Jeremiah  O'Shea. 


This  money  she  had  been  keeping  on  depoeit 
In  her  own  name  in  two  San  Francisco 
banks— the  Mission  Savin^^  Bank,  where 
she  had  on  deposit  $6,000  of  said  sum,  and 
the  San  Frandsco  Savings  St  Loan  Society, 
where  she  had  on  deposit  315.000  of  said 
sum.  On  NovembOT  16.  1917.  Mrs.  CShea, 
while  at  the  home  of  the  appellant  ber^, 
had  an  acnte  attack  of  Illness  which  render- 
ed ber  unconscious,  and  while  in  said  un- 
omsclous  condition  she  was  removed  to  St 
Luke's  Hospital,  wh^  the  died  three  days 
later.'  On  the  morning  of  Norember  IT. 
1917,  ahe  had  so  tu  recovered  conadoosoeH 
as  to  be  able  to  talk  briefly  with  one  of  ha 
att«idant  physicians,  and  also  a  UtUe  lata' 
vrith  the  appelant  hsrtiln.  The  lAyridan 
at  this  first  Intwiew  advised  her  tiiat  h« 
condition  was  eerlons  and  that  she  ought 
to  have  her  afEaln  fixed  nn  and  flut  It 
woQld  be  advisable  tor  hae  to  encate  a 
power  of  attorney  "so  that  some  one  would 
attend  to  things  while  ahe  was  stdL."  A 
short  while  ther^fter  the  Interview  be- 
tween herself  and  appellant  occurred  wMch 
Is  rdled  upon  by  him  as  forming  the  hasis 
of  the  gift  causa  mortla  to  hlms^  at  the 
money  on  deposit  in  the  two  ahove-nauKd 
banks.  The  words  of  said  cogiTers^loB 
touching  said  matter,  as  testified  to  1^  ap- 
pellant, are-as  follom:  Mm.  OSbea  said  to 
him: 

"In  case  anything  happens  to  me,  I  want  yM 
to  have  everything  I  have  got.  Now  you  had 
better  go  and  get  some  one  to  fix  the  affairs  so 
that  yon  can  get  the  mon^  oot  of  the  baafc  as 
that  you  wOl  have  It  In  case  anything  iMpfteat 
to  me." 

lliereupon  the  appellant  went  out  and 
telephoned  to  a  notary  public  to  come  oat 
to  the  hospital,  whm,  as  he  stated  to  him, 
his  st^motber  wanted  some  papers  drawn 
up.  When  the  notary  arrived  at  the  hospital 
he  was  taken  to  the  room  of  Mrs.  O'Shea 
and,  after  a  brief  ctmversaUim  vith  her, 
proceeded  to  another  room,  where  he  drew 
up  a  goieral  power  of  attorney  constituting 
appellant  Mra  O'Shea's  general  agent  This 
power  of  attorney,  in  addition  to  those 
general  clauses  usual  In  such  documents, 
also  contained  the  following  clause: 

"In  addition  it  la  my  express  wish  ttat  If  my 
present  tUness  should  prove  fatal  I  deifre  ttat 
the  said  Irvine  Thomaa  O'Shea  take  dMEgs  a< 

alt  of  my  estate." 

When  the  notary  had  drawn  up  this  power 
of  attorney,  he  retvimed  to  the  room  where 
Mrs.  O'Sbea  was  and  she  signed  the  same. 
At  the  time  she  did  so  the  notaz7,  accovding 
to  his  testimony,  said  to  ber: 

"If  yon  torn  it  (the  power  of  attorney)  ever 
to  Irvine  O'^ea.  yon  are  givii^  him  cntin 
charge  of  everything  and  yon  are  praetkaSy 
turning  your  property  over  to  him." 
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One  of  ber  physicians  present  at  this  time 
testified  that  the  notary  explained  to  Mrs. 
0*Sbea  that  the  document  was  a  "power  of 
attorney  giving  Irvine  O'Sbea  the  power  to 
talce  charge  of  ber  business  while  she  was 
slclE."  The  power  of  attorney  when  tbas 
execqted  was  turned  over  to  the  appellant, 
who  w«it  that  afternoon  to  tbe  Hission 
Savings  Bank,  arriving  about  closing  time, 
and  not  having  with  him  the  passbook  of 
Mrs.  O'Sbea.  he  asked  tbe  cashier  to  trans- 
fer the  account  of  Mrs.  O'Sbea  to  blm,  ex- 
hibiting at  the  same  time  tbe  power  of  at- 
.tomey.  The  bank  cashier  declined  to  make 
tbe  transfer  of  the  account  until  he  bad  con- 
sulted with  Judge  Matt  I.  Sullivan,  who  was 
the  bank's  attorney  and  was  also  tbe  appel- 
lant's attorney,  and  advised  the  aivellant  to 
see  him  about  the  mattffl-.  The  appellant 
saw  JncUEe  Sullivan  that  afternoon  and  ex- 
hibited to  him  tbe  power  of  attomey*  ex- 
plaining the  drcamstances  under  which  It 
bad  been  made,  and  was  advised  by  him 
that  Mrs.  O'Sbea  dioald  make  a  wilL  Tbere- 
npcni  the  aiqpellant  retnmed  to  the  bo^ltal, 
according  to  his  story,  and  spoke  to  Mrs. 
O'Sbea  about  making  a  will,  and  she  con- 
iented  to  do  so,  whereupon  be  returned  to 
Judge  SolUvan's  office,  coming  back  to  the 
hospital  a  little  later  with  an  assistant  in 
■aid  office  for  tbe  purpose  of  having  a  will 
ivepared  for  execntlMi  by  Mrs.  O'Sbea.  She 
was  found  to  be  In  a  semiconscious  condi- 
tion, apparoitly  unable  to  make  a  will,  and 
she  remained  in  that  condition  until  tbe 
Monday  following,  when  another  vain  effort 
was  made  to  have  her  make  a  will.  In  tbe 
mtontlme  and  shortly  before  she  died,  the 
appellant  went  again  to  the  Mission  Sav- 
ings Bank  and  requested  its  cashier  to  pay 
over  to  him  the  money  In  Mrs.  O'Sbea's  ac- 
count tb^,  which  ttie  cashier  refused  to  do. 
No  demand  or  request  for  the  money  on 
deposit  In  the  San  Frandsco  Savings  &  Loan 
Society  was  made  by  tbe  appelant  during 
Mrs.  O'Sbea's  lifetime,  nor,  In  ftct,  until 
about  two  months  after  her  death,  which 
occurred  on  tbe  Monday  following  her  attack 
of  Illness.  Upon  the  death  of  Mrs.  O'Sbea  a 
wfU  executed  by  her  about  a  year  prior  to 
her  death  was  admitted  to  probate.  By  Its 
terms  her  entire  estate  was  bequeathed  to 
ber  slater,  Mrs.  Mai^ret  SIcotte,  and  her 
cihlldreii.  These  two  actions  were  com- 
menced by  tbe  plalntlfT  and  appellant  herein 
against  these  benefldarles  under  said  former 
will  and  against  tbe  bank  leaving  on  deposit 
tbe  sums  of  money  to  which  these  suits 
respectivdy  refer. 

[1  ]  The  contention  of  the  plaintiff  in  each 
case  before  the  trial  court  and  upon  this 
appeal  Is  that  a  c(»npleted  gift  causa  mortis 
In  his  favor  was  made  by  Mrs.  O'Sbea  by 
tbe  transaction  above  detailed.  We  are  un- 
able to  acree  with  tlds  contention:  The  law 


.  SICOTTE  -81S 

P.) 

does  not  regard  gifts  causa  mortis  with 
favor  because  of  the  opportunity  they  afford 
for  fraud  and  perjury.  Drew  v.  Hagerty, 
81  Me.  231,  17  Aa  63,  8  L.  R.  A.  230,  10  Am. 
St  Rep.  255.  The  Supreme  Court  of  this 
state  tbns  states  the  well-established  rule 
upon  this  subject: 

"Gifts  causa  mortla  are  not  regarded  In  tiie 
law  with  favor,  sfnce  they  are  In  contravention 
of  the  general  rules  *  *  *  for  tbe  teatamen- 
tar;  disposition  of  property,  and  therefor* 
shoald  in  all  cases  be  established  by  clear  and 
convindng  proof  of  tbe  reguisiteB  of  eddi  a 
gift"  Knight  v.  Tripp.  121  Cal.  674.  M  Pac. 
267;  Denigan  v.  Hibemia  Sav.  &  Loan  So- 
ciety, 127  CaL  137,  69  Pac.  389;  Freese  T. 
Odd  FeUows  Sav.  Bank,  186  CsL  682,  69  Pa& 
493. 

[21  It  Is  not  Intended  or  Intimated  that  tbe 
appellant  herein  Is  ^ther  charged  or  suspect- 
ed of  any  wrongdoing  In  his  assertions  and 
evidence  as  to  tbe  existence  of  a  valid  gift 
causa  mortis  in  the  instant  case,  but  only 
that  tbe  means  by  which  he  sought  to  make 
such  a  gift  effective  were  Inadequate  under 
the  fmrm  ot  our  statute  to  accomplish  tbe 
de^red  result  8ectl«i  1147  of  the  Civil 
Oode  provides  as  follows: 

"A  verbal  gift  Is  not  valid,  unless  the  means 
of  obtaining  possession  and  control  of  the  thing 
are  given,  nor,  i(  it  Is  capable  of  deUvery,  un- 
less there  is  an  actual  or  aymbolicsl  delivery  ti 
die  tUng  to  tbe  donee.** 

It  Is  not  necessary  to  go  far  afield  in 
search  of  authorities  construing  this  section 
of  the  Civil  Code.  Tbe  case  of  Adams  v. 
Merced  Stone  Co..  176  CaL  41S,  178  Pac. 
498,  3  A.  L.  R.  928,  contains  a  very  clear  and 
compr^oulTe  statemmt  ot  the  requlsltea 
to  the  vaUdtty  of  gifts  causa  mortis.  It  is 
there  held  that  in  order  to  tbe  cwnpletlon 
ot  sucb  verbal  gifts  the  dtmor  at  tbe  time 
at  making  jthe  gUt  must  do  something  vhldi 
has  the  effect  of  placing  in  the  hands  of  the 
donee  the  means  of  obtaining  tbe  control  and 
possession  of  tbe  thing  glv^;  and  In  tbe 
case  of  a  chose  in  action  not  evidenced  by 
a  written  Instrument  the  only  means  of  ob- 
taining control  that  Is  recognized  by  the 
authorities  Is  an  assignment  in  writing  or 
some  equivalent  thereof.  The  donor  must 
part  with  the  dominion  over  tbe  thing  given, 
and  unless  that  Is  done  the  gift  is  not  com- 
plete. In  announcing  this  view  the  court 
In  that  case  quoted  from  the  case  of  Pnllen 
V.  Placer  County  Bank,  138  CaL  170,  66  Pac 
740,  71  Pac.  83,  M  Am.  St  Rep.  19,  which 
has  special  application  to  tbe  Instant  case 
by  reason  of  the  similarity  of  its  facts.  In 
the  case  quoted  a  father  had  given  to  bis 
son  a  check  for  a  thousand  dollars  updn  a 
bank  with  the  Intention  of  making  him  a 
gift  of  ibat  amonnt  at  monegr.  After  deliver^ 
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lug  the  che<^  to  bis  son  the  fatber  stated 
that  be  wisbed  tiiat  be  would  not  present  It 
until  after  his  d^ath.  To  this  tbe  son  agreed, 
and  npon  tbe  death  of  tbe  father  presented 
the  check  to  tbe  bank,  where  tt  was  refused 
payment  up<ni  the  ground  that  It  had  been 
revoked  by  his  father's  death.  The  court 
upheld  the  action  of  the  bank  In  ttUs  respect, 
saying: 

"In  the  present  caae  the  gift  was  rerbal,  and 
propertT  which  the  father  intended  to  t^ve 
to  bi»  SOD  was  money  on  deposit  in  tbe  bank. 
The  check  was  not  itself  the  property  which  the 
fatber  intended  to  give,  but  merely  a  direction 
to  the  defendant  to  pay  one  thousand  doUara  to 
tbe  SOD,  It  iDdicated  the  amount  to  be  given 
and  tbe  place  at  which  the  money  was  to  be 
delivered.  •  ♦  •  The  request  of  the  father 
that  the  son  would  not  present  the  check  until 
after  his  death  did  not  affect  the  sufficiency  of 
tbe  gift  If  the  gift  were  complete  by  the  de- 
livery of  the  die^  sudi  request  would  not  de- 
stroy its  validity,  and  if  not  then  complete  this 
request  would  not  have  tbe  effect  to  dispense 
with  its  presentation  for  tbe  purpose  of  mak- 
ing it  complete.  By  tbe  failure  of  the  son  to 
present  the  check,  there  was  no  delivery  of 
the  money  during  the  lifetime  of  tbe  father,  and 
the  gift  was  not  therefore  complete." 

[S]  It  la  Impoestble  to  dlBCOver  a  dlstinc- 
tion  betWBQi  tbe  case  last  above  cited  and 
tbe  case  at  bar.  Tbe  appellant  herein  was 
given  t>7  the  draior  a  power  of  attorney 
which  would,  if  executed,  have  placed  the 
money  In  the  banks  In  question  in  each  case 
within  the  aE^Uant's  custody;  but  this 
power  of  attorney  was  never  executed  to  tbe 
extent  of  placing  tbe  funds  In  either  of  these 
banks  within  the  appellant's  custody  or  con- 
trol. It  was  like  the  check  In  tbe  case  cited, 
in  that  It  was  merely  an  order  for  the 
delivery  of  the  money  which  must  have 
been  executed  during  the  would-be  donor's 
lifetime  in  order  to  effectuate  her  gift;  but 
it  was  unlike  the  <^eck  In  one  very  essential 
respect,  since  even  if  executed  It  would  not 
have  removed  the  money  In  question  be- 
yond the  dominion  of  the  donor,  since  tbe 
possession  of  the  money  by  the  donee  would 
hare  been  simply  tbe  possefision  of  his  prin- 
cipal and  not  of  himself.  The  donor  would 
still  through  her  agent  have  had  complete 
possession  and  dominion  over  the  thing 
which  was  the  subject  of  the  attempted  gift, 
and,  this  being  so,  tbe  power  of  attorney  la 
question  must  he  held  to  have  been  an  In- 
effectual method  of  completing  tbe  gift 
causa  mortis  so  as  to  make  It  valid  In  law. 
Edwards  v.  Ouaranty,  etc.,  Bank,  190  Pac. 
67;  Provident,  etc,  v.  Slstara,  etc,  87  N.  3. 
Eq.  424,  100  Atl.  894. 

The  Jndgments  are  affirmed. 

We  cmcar:   WASTE,  P.  J.;  ECEBRIGAN, 

J. 


(G2  Cal.  App.  39e> 

Ex  parte  ARATA.   (Cr.  790.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision  1,  California.  April  29,  1921.) 

1.  Arrest  ^70— Arrestlai  oflloar  mnt  take 
aoowed  iMfore  manlstrate  wlthoet  deliqr. 

PoUee  officers,  upon  arresting  a  person  oa 
a  criminal  charge^  must  take  Um  before  a 
magistrate  without  delay- 

2.  Ball  «s»43— DeteitlOB  baeause  el  orlnlaal 
oharse  nnlawfel  afttf  order  to  release  oa  beH. 

Where  accused  was  arrested  widiont  a  war- 
rant,  and  two  days  later  a  complaint  was  filed 
in  police  coart  charging  her  vdtb  proBtitati«i, 
whereupon  she  was  arraigned  and  pleided  not 
guilty,  tbe  magistrate  acted  as  bis  dn^  required 
in  6xing  bail  and  ordering  her  release  pending 
trial,  and -she  could  not  be' thereafter  detained 
because  of  the  criminal  accusation  agataiat  her. 

3.  Health  <s=>24— AMthortties  niy  qaaraathM 
only  for  roasoaable  groaad. 

Health  authorities  may  place  under  quar- 
antine a  person  afflicted  with  an  infectious  or 
contagious  disease,  as  defined  In  PoL  Code,  { 
2979a,  only  where  reasonable  ground  ezistB  to 
support  the  belief  that  such  person  Is  so  af- 
flicted. 

4.  Habeas  oorpus  ^985(1)— Bantea  om  aatbor> 
ttiss  to  show  facts  Jnstl^lng  quaraatlae. 

Where  a  person  restrained  of  bis  liberty  by 
quarantine  questiona  the  power  of  the  health 
authorities,  the  burden  is  on  them  to  show  facts 
in  support  of  tbe  order. 

5.  Health  €=>24— Mere  suspicion  will  aot  |ds- 
tlfy  qaarantlne^ 

A  mere  suspicion,  unsupported  by  facts  giv- 
ing rise  to  reasonable  or  probable  cause,  will 
not  justify  depriving  a  person  of  bis  liberty  un- 
der an  order  of  quarantine. 

e.  Health  $=324— Habitual  ledlscrimlaate  sex- 
nal  Intercourse  affords  reasonable  profcabiltty 
of  venereal  disease,  Justifying  qnaraatlae. 

The  fact  that  women  "bt  ill  fame  indulge  in 
repeated  and  promiscuous  acts  of  sexual  inter* 
course  affords  a  presumption  based  on  a  rea- 
sonable probability  that  such  a  person  is  In- 
fected with  venereal  ^sease,  no  aa  to  jostify 
quarantine. 

7.  Habeas  corpas  «=s385(l)~AiithDrltle8  daln- 
Ing  one  quarantined  beeaasa  of  llkellhoed  of 
venereal  disease  Is  prostltnte  kave  Inrdsa  «f 
groof. 

If  the  health  aothoritiea  daim  that  a  pe^ 
son  quarantined  Is  a  prostitate,  and  hence  Uko- 
ty  to  be  afflicted  wifh  disease,  the  burden  la  oa 
them  to  prove  such  fact. 

8.  Constttntlonal  law  «=982— No  •aoroaBhawats 
on  llber^  of  ettlzea  thoagh  reauR  aeaglrt  b«a- 

eflolal. 

Eneroaehments  on  the  Uberty  of  the  dtiaoi 
cannot  be  tolerated  even  though  thm  general  re- 
sult sought  is  a  beneficent  one. 

9.  Habeas  oorpt*  «s»79— Narrative  of  faote  la 
retara  to  writ  held  Mt  proof  of  prosUtatfoa, 
Justifying  qnarantine. 

Where  petitioner,  accused  of  prostitotiom, 
gave  hail  and  was  ordered  released  pen^ng 
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trial,  and  at  the  heaiiof  of  the  writ  proof  was 
not  offered  that  at  the  time  of  her  arrest  she 
was  a  woman  of  ill  fame,  a  carratiTe  made  in 
the  return  as  to  .a  police  officer  having  been 
directed  to  petitioner's  room  wherein  she  of- 
fered to  commit  sexual  interconrae  with  him 
and  fixed  a  price  therefor,  which  he  paid,  where- 
upon other  officers,  working  with  him,  broke  in 
the  dofw  and  arrested  her,  could  not  be  taken 
as  proof  that  the  ciiarge  of  prostitution  was 
true,  so  aa  to  jnsta^  her  detention  in  quataa< 
tine. 

Application  for  writ  of  habeas  corpus  by 
A  Arata,  directed  to  the  Chief  of  Police  of 
the  Oit^  of  liOB  Angeles.   Writ  granted. 

James  W.  Groom,  Frank  Dominguez,  and 
Rchard  Kittrelle,  all  of  Los  Angeles,  for  pe- 
titioner. 

Erwln  W.  Wldney,  Catjf  Prosecutor,  by 
Harry  A.  Mock,  Deputy  City  Prosecutor, 
both  of  Los  Angeles,  for  respondent 

FEB  CUBIAM.  Habeas  corpus  to  deter- 
mine the  right  of  respondent  to  detain  peti- 
tioner and  deprive  her  of  her  liberty.  Up- 
on return  being  made  to  the  writ  and  hear- 
ing had  thereon,  petitioner's  prayer  was 
granted  and  her  discharge  ordered  by  deci- 
sion heretofore  made  from  the  bench.  That 
the  reasons  for  the  decision  may  be  made  to 
fully  aiq;>ear,  this  opinion  is  now  filed. 

In  the  petition  filed  herein  it  was  alleged 
that  respondent,  chief  of  police,  detained  and 
confined  in  the  city  prison  of  Los  Angeles 
the  petitioner,  and  that  said  detention  and 
imprisonment  was  without  process  of  law  or 
lawfnl  authority.  It  was  farther  alleged 
tiiat  petitioner  was  arrested  without  a  war- 
rant, by  persons  claiming  to  be  police  officers 
of  the  city  of  Los  Angeles,  on  the  8th  day 
of  April,  1921,  and  that  two  days  later  a 
complaint  was  filed  In  the  police  court  charg- 
ing petitioner  with  a  violation  of  the  provi- 
sions of  on  ordinance  of  said  city,  which  m- 
dinanc^  stating  Its  terms  generally,  was  me 
"*f^*'Tg  It  an  oftraiae  for  a  woman  to  commit 
an  act  of  prostitution.  The  petition  further 
set  out  that  1h«»upon  the  petitioner  was  ar- 
raigned In  said  p(Aice  court;  mtered  a  plea 
<tf  not  guilty,  and  that  her  trial  was  set  for 
a  certain  date;  that  the  bail  was  fixed  in 
the  sum  of  VSXK  which,  it  was  allied,  peti- 
tioner furnished,  and  that  she  thereupon  ae- 
cored  an  order  jCrom  said  police  eonrt  direct- 
ing her  discharge  from  custody  pending  said 
trbU;  that  the  written  order  of  release  so 
secured  was  presented  to  the  jailer  of  the 
Los  Angeles  city  Jail;  and  that  the  jailer 
retaaeA  to  dlsdiarge  said  perstm  for  the  rea- 
son, as  stated  by  him,  that  the  health  de- 
partment of  the  city  of  Los  Angeles  had  in- 
stmcted  the  jailer  and  chief  of  police  not  to 
reltfue  petitioner  until  she  had  submitted  to 
an  examination  desired  to  be  made  by  said 
health  department  for  the  purpose  of  deter^ 
mining  whether  she  was  Infected  with  a  com- 


municable, Infecttoos,  or  quaranttnable  dis- 
ease. In  the  petition  it  was  farther  asserted 
that  petitioner  was  not  infected  with  any  such 
disease;  that  the  health  departmoit  of  the 
city  of  Los  Angeles  had  no  reason  to  believe 
tha't  she  was  so  infected;  that  she  had  never 
been  theretofore  arrested  or  charged  with 
any  crime ;  that  she  was  not  and  never  had 
be^  a  prostitute^  and  did  iwt  conunlt  the 
act  chaxged  against  her  the  complaint  in 
the  polioe  court  TJpoa  the  alleged  Aicts  so 
stated  no  questlcm  can  be  made  but  that  pe- 
titioner^ detoitUm  by  the  diief  of  pcdice  was 
wholly  unauthorised  and  without  any  war- 
rant in  law.  fii  the  retain  made  to  the  writ 
reepondoit  admitted  that  petitioner  was 
beingdetained  byhim  hisaid  dtyJaH,  and 
then  proceeded  to  narrate  alleged  facts  in  erl- 
dentiary  form  as  to  a  certain  police  officer 
having  been  directed  to  a  room  occupied  by 
petitions  wherein  petitioner  offered  to  com- 
mit an  act  of  aexnal  Interconrae  with  said 
officer  and  fixed  a  i^oe  therefftr,  whldi  the 
officer  paid,  wheretqion  other  ofilcera,  act- 
ing in  oonjnncticHi  with  the  first,  broke  In 
the  door  and  arrested  petitioner.  The  re- 
tntn  next  set  out  the  terms  of  the  wdlnanco 
which  purports  to  make  the  commission  of 
the  alleged  act  an  oftense.  l%e  return  fnr- 
ther  set  forth  that  immediately  upon  being 
arrested  said  petitioner  was  "by  order  oi 
the  health  department  of  said  city"  idaced 
In  a  quarantine  ward  in  Ihe  dty  jail,  and 
there  held  "In  qurantlne  to  be  examined 
by  officers  of  the  health  department  at  said 
city,  to  determine  her  freedom  from  omta- 
gions  or  infections  quarantlnable  venereal 
disease,  as  provided  by  statute  and  ttie  rules 
of  the  State  Board  of  Health  of  the  state  of 
California."  It  was  further  stated  In  said 
return  that  a  physician  duly  appointed  as  a 
medical  examiner  of  women  by  the  health  de- 
partmenl  at  said  dty  and  by  order  of  the 
health  commissioner  visited  petitioner  for 
the  purpose  of  making  a  medical  examina- 
tlMi  to  determine  the  existence  of  any  such 
disease  as  has  been  described,  and  that  peti- 
tioner refused  to  submit  to  tlie  examination, 
and  t^&t  the  health  commisslmier  ordered 
that  she  be  hdd  in  quarantine  pending  the 
determination  of  ber  freedom  from  sudi  dis- 
ease. Further  statemrat  is  made  in  the  re- 
turn that  "the  health  department  Dt  the  dty 
of  Los  Angeles  has  determined  from  experi- 
ence in  a  large  number  of  cases  that  over 
90  per  cent  of  aU  women  apprehended  In  the 
commission  of  acts  of  oroetitntlon  are  In- 
fected with  contagious  or  infectious  quaran- 
tlnable venereal  disease  sudi  as  is  uinmerat- 
ed  In  sectimi  2979a.  Political  Code;  that  the 
rules  at  the  State  Board  of  Healtii  adopted 
pursuant  to  section  2979,  Political  Code,  re- 
quire that  the  health  oommlssioD«  of  tbo 
dty  of  Los  Angdes  cause  examination  to  be 
made  of  all  such  persons  to  deCemUne  their 
freedom  from  such  diseassk'* 
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[1,1)  Referring  briefly  first  to  the  duty 
of  tbe  chief  of  police  &ad  officers  working  un- 
der tats  direction.  If  la  enoii^  to  say  that 
tiie  plain  and  unmistakable  terms  of  the  law 
requlr«  such  officers,  upon  making  tbe  arrest 
of  a  person  on  a  criminal  charge,  to  take 
such  person  before  a  magistrate  without  de- 
lay, where  the  accused  may  be  arraigned  up- 
on a  sworn  complaint  and  secure  a  judicial 
hearing.  The  magistrate,  la  the  case  of  peti- 
tioner, acted  strictly  as  bis  duty  required  of 
blm  In  fixing  ball  and  giving  the  order  for 
release  of  petitioner  pending  trial,  and,  as 
we  shall  proceed  to  show,  the  right  of  the 
dilef  of  police  to  further  detain  the  petition- 
er must  be  justified  on  grounds  having  no 
reference  at  all  to  tbe  fact  that  an  accusa- 
tion had  been  made  in  tbe  police  court  charg- 
ing petitioner  with  a  crime. 

[8]  O^at  the  bealtb  authorltlea  possess  the 
power  to  place  under  quarantine  restrlctlona 
persons  whom  they  have  reasonable  cause 
to  believe  are  afflicted  with  Infectious  or 
contagious  diseases  coming  within  the  deflnl< 
tloi  set  forth  In  Pcdltlcal  Code,  i  2979a,  as  a 
general  right,  may  not  be  questioned.  It  Is 
equally  true  that  In  tbe  exercise  of  this  un- 
usual power,  which  Infringes  upon  the  right 
of  liberty  of  the  Individual,  personal  re- 
straint can  only  be  imposed  where,  under  the 
&cts  as  brought  wittaln  the  knowledge  of 
tbe  taealtii  authorities,  reasonable  groimd  ex- 
ists to  support  the  belief  that  the  person  Is 
afflicted  as  claimed;  and  as  to  wbetbor  sndi 
order  is  Justified  will  depend  iqjon  tbe  tacts 
ct  each  Individual  case. 

[4.  S]  Where  a  persfm  so  restrained  of  hia 
or  her  liberty  questions  the  power  ot  the 
health  authorities  to  impose  such  restraint, 
tbe  burden  Is  Immediately  upon  the  latter  to 
justify  by  showing  tMta  in  support  of  the  or- 
der. It  ml^t  be  proved,  for  instance,  that 
the  suspected  person  bad  been  exposed  to 
contagious  or  infectious  Influences;  that 
some  person  bad  contracted  eadb  disease 
from  him  <xe  her,  as  the  case  might  be.  Such 
proof  would  furnish  ^ang^ble  ground  for  the 
beliet  that  tbe  person  was  afflicted  as  claim- 
ed. And  we  wish  here  to  emphasize  the 
proposltltm,  which  Is  unanswmible  In  law, 
t^iat  ft  mere  suspicion,  unsupported  by  facts 
giving  rise  to  reasonable  or  probable  cause, 
will  afford  no  Justiflcatlon  at  all  for  depriv- 
ing persons  of  tiielr  liberty  and  sabjecttng 
them  to  virtual  imprisonment  nndw  a  pur- 
ported order  of  quarantine. 

[I]  Coming  then  to  a  case  where  it  Is 
claimed  that  tbe  person  suspected  Is  one 
whose  habits  are  sndi  as  to  warrant  the  be- 
lief that  they  are  afflicted  with  a  venereal 
disease:  We  may  agree  that  In  cases  of  per^ 
sons  who  c(immlt  acts  of  prostitution — that  Is, 
acts  that  are  onnmonly  understood  to  fall 
within  the  "commercial  vice**  definition— such 
a  majorf^  of  tliem  may  be  afflicted  with  In- 
fectious venereal  disease  as  to  justify  the 
health  departm^  In  enfordng  the  pKllml- ' 


nary  quarantine  measures  as  here  showu 
against  any  such;  in  other  words,  that, 
based  upon  the  experience  of  the  bealtb  au- 
thorities as  It  Is  stated  to  be  in  tbe  return, 
it  la  reasonably  probable  that  a  person  fonnd 
to  be  of  the  class  mentioned  Is  so  Infected 
with  such  disease.  The  presumption  whldi 
this  statement  allows  to  be  made  as  against 
the  Individual  In  the  first  instance  has  its 
foundation  In  tbe  fact  that  womoi  of  111 
fame,  by  tbe  very  nature  of  their  occupation. 
Indulge  In  repeated  and  promiscuous  acts  €£ 
sexual  Intereonrse.  We  have  taetd  heieto> 
fore  (Ex  parte  Dillon  et  aU  186  Fae.  im 
that  tbis  tnf^ence  wl)Icb  the  bealtb  author- 
ities seek  to  draw  was  not  a  falriy  leaatm- 
able  one  to  be  deduced  undw  proof  ot  sexual 
acts  between  individuals  cSiftrged  under  an 
ordinance  of  tbe  dty  at  Loa  Angdes  fioiUd> 
dli^  Intercourse  between  nnnianled  person^ 
which  ordinance  had  as  Ita  intent  the  prefw- 
tlon  ot  hotels  and  lodging  houses  bdng  re- 
sorted to  for  sudi  purpose.  The  ^UMlnctkm 
that  Is  suggested  between  the  two  classes  at 
cases  Is  apparent  and  requires  no  argnmeat 
to  Illustrate  the  reason  for  It 

[7]  If  tbe  health  antluwltleB  rely  rupoa  the 
claim  that  t3w  person  quarantined  la  a  pn»- 
tltute  and  boice  IDt^  to  be  afflicted  with 
disease,  then  tbe  burden  la  on  the  quarantbie 
officers  to  establish  tbe  proof  of  tbe  dalm 
that  tbe  accused  is  of  the  class  and  charac- 
ter mentioned.  If  sucb  person  bas  been  le- 
gally convicted  of  being  of  such  class  and 
character,  the  record  of  conviction  may  be 
relied  upon  to  establish  the  Important  fact 
In  tbe  absence  of  such  conviction,  the  bur- 
den win  be  with  the  health  authorities  to 
establish  the  fact  by  sufficient  evidence;  for 
it  la  the  existence  of  that  condition  In  ttw 
person  suspected  that  furnishes  the  groond 
for  the  belief,  as  an  inference  only,  that  the 
disease  exists.  It  will  not  do  to  allow  the 
Inference  of  probable  cause  to  be  drawn  from 
a  mere  suspicion. 

[I]  We  bave  gone  to  tbe  pains  ot  maktaig 
dear  our  view  of  the  law  In  tbe  case  vaSet 
discussion.  Tbe  health  authorities,  wlfii 
capable  connsd  at  tbtAx  elbow,  no  OouM  an 
well  advised  ot  the  limltatlona  attached  to 
their  powers  as.tbey  have  beoi  herein  stated 
to  be.  One  of  the  most  important  rlgSits 
guaranteed  under  our  Constitutlmi,  that  of 
the  liberty  of  tbe  citizen,  is*  invtdved  and  can- 
not be  lightly  passed  over,  nor  can  encroi^ 
mmts  upon  that  right  be  tolerated  evco  on- 
der  the  argument  that,  In  the  main,  Oie  gen- 
eral result  sou^t  la  a  boieflcent  oae.  nia 
law  may  not  be  set  at  tfeflanoe^  even  to  sob- 
serve  tbe  best-Intentlmed  effort;  mudilessby 
officers  who  have  taken  an  oatb  to  iqitaold  It 

[I]  At  tbe  hearing  of  this  writ  proof  mi 
not  offered  to  be  made  that  petitioner  was 
at  tbe  time  of  taer  arresta  wcmmnof  111  fane. 
The  narrative  contained  In  the  return  of  al- 
leged acts  In  which  tbe  police  officer  took 
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part  cannot  be  taken  as  proof  that  the  diarge  j 
made  against  petitioner  In  the  police  court 
was  true. 

No  eufficient  cause  has  been  shown  aathor- 
Izing  respondent  to  detain  petttlooer  in  his 
custody. 


(52  C«l.  App.  ST7) 

CENTRAL  IRON  WORKS  v.  CALIFORNIA 
BAKINp  CO.    (CIv.  3736.) 

(District  Court  of  Appeal.  First  I>l«trict.  Divi- 
rionl.  California.   April  28,  IdSl-  Behear- 
ing  Denied  Utr  27.  1921.) 

Appeal  and  error  «=::3^0II(I)  — Jadgment  oa 
conflicting  evidenoe  afflrmed. 
Where  tbe  onl^  gaestlon  presented  by  the 
record  on  appeal  is  the  m&deacy  of  the  eri- 
dence  as  to  the  existence  of  a  contract  sued 
en,  and  tlie  evidence  sharply  and  substantially 
conflicts  on  every  point  in  which  the  execution 
and  Ttlidi^  of  the  contract  is  Inrolred,  a  Judg- 
ment for  defendant  on  finding  in  its  EaTor  by 
the  trial  court  most  be  affirmed. 

Appeal  from  Saperiw  Coart.  City  and 
County  of  San  Frandsco;  George  H.  Cab- 

aniss,  Judge. 

Action  by  the  Central  Iron  Works  against 
the  California  Baking.  Company.  From 
Jndsment  for  defendant,  plalntlfl  anwals. 
Affirmed. 

Louis  H.  Brownstone,  of  San  Francisco, 
for  appellant 

turn  Suden  &  turn  Suden,  ct  San  B^andaco, 
for  respondent: 

BICBABDS,  J.  This  actloa  was  Instltvt- 
ed  by  the  plaintiff  to  recorer  damafles  from 
the  defendant  for  its  alleged  breach  of  a  con- 
tract by  the  terms  of  which  the  plaintiff  was 
aUeged  to  have  had  its  aid  for  the  steel  work 
i^on  a  certain  structure  in  contempIatioD  of 
erection  by  tbe  defendant  accepted,  but  per- 
formance therennder  prevented  by  the  fact 
that  the  det«idaat  did  not  oonstmeC  the 
bnlldlng  for  the  steel  work  upon  which  the 
plaintKTB  bid  had  been  made.  l%e  defend- 
ant by  Its  answer  denied  that  such  a  contract 
had  ever  been  entered  Into  by  it,  and  the 
cause  went  to  trial  upon  that  issue,  In  the 
course  of  which  a  large  amount  of  evidence 
was  presented  pro  and  con  by  the  respective 
parties;  and  the  cause  being  submitted  the 
court  made  general  findings  to  the  effect  that 
those  paragraphs  of  the  plaintiff's  complaint 
wherein  it  was  alleged  that  the  contract  had 
been  wtered  into  between  the  respective  par. 
ties  to  the  action  in  substance  as  at>ove  stat- 
ed were  untrue,  and  that  the  paragraph  of 
the  defendant's  answer  wherein  tbe  existence 
of  any  such  contract  was  denied,  was  true. 
Judgment  was  accordingly  rendered  In  the 
defendant's  favor,  and  from  such  judgmoit 
this  appeal  has  bera  takoL 
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We  have  carefully  examined  the  somewhat 
voluminous  record  herein  with  a  view  to  as- 
certaining whether  any  other  question  Is  pre- 
sented than  that  of  the  insufficiency  of  tbe 
evidence  to  sustain  the  findings  and  Judg- 
ment of  the  trial  court ;  and  we  are  not  only 
unable  to  find  that  any  other  question  is  so 
presented,  but  we  are  able  to  find  that  upon 
the  single  issue  of  the  sufficiency  of  the  evi- 
dence to  sustain  the  findings-  and  judgment 
of  the  trial  court  the  evidence  Is  so  sharply 
and  substantially  conflicting  upon  every  point 
in  which .  the  execution  and  validity  of  the 
contract  in  dispute  is  Involved  as  to  bring  the 
case  fully  within  the  rule  universally  applied 
to  such  cases. 

The  appellant's  two  contentions  are:  iBlrst, 
that  the  defendant's  secretary  In  indorsing 
upon  the  plaintiff's  bid  the  words,  "Accepted 
on  behalf  of  the  California  Baking  Company, 
M.  Wlessenhutrer,  Secretary,"  had  power  to 
bind,  and  hence  had  bound,  the  corporation; 
and,  second,  that  its  board  of  directors  by 
their  subsequent  conduct,  with  knowledge  on 
the  part  of  a  majority  of  their  number  of  the 
existence  of  such  indorsement,  had  ratified 
the  action  of  its  secretary.  On  both  of  these 
questions  the  evidence  is  hopelessly  In  con- 
flict. An  instance  of  these  irreconcilable 
conflicts  in  the  testimony  may  be  cited.  The 
architect  lUghettl  testified  that  a  short  while 
before  the  defendant's  secretary  came  to  his 
office  and  affixed  said  indorsement  to  the 
plaintifTs  bid,  he  had  received  a  telephone 
message  from  Kr.  Loesch,  the  president  and 
general  manager  of  the  defendant,  that  he 
was  sending  Mr.  Wiessenhutter  to  sign  the 
bid.  Mr.  Loesch  himself  was  dead  at  the 
time  of  the  trial,  and  hence  his  testimony 
wad  not  available;  but  the  secretary  himself 
testified  that  he  had  not  been  so  Instructed 
nor  so  sent  nor  authorized,  but  had  acted 
entirely  upon  his  own  initiative  in  tbe  mat- 
ter, and  had  affixed  his  signature  to  the  bid 
In  question  without  authority  or  direction  so 
to  do  but  under  certain  persuasions  on  the 
part  of  the  architect.  In  th(f  presence  of 
conflicts  in  the  evidence  of  which  the  above 
is  but  one  of  many  examples,  the  trial  court 
mad^  its  findings  against  the  plalntUTs  con- 
tention. 

The  attitude  of  this  court  with  relation 
to  cases  wherein  the  evidence  is  substantial- 
ly conflicting  Is  set  forth  clearly  and  at 
length  In  the  case  of  Anglo-American  Land 
Co.  V.  Heine  (No.  3734),  198  Paa  1009,  Jnst 
decided,  to  which  reference  Is  made. 

With  the  legal  questions  and  cases  present- 
ed by  the  appellant  we  hare  no  present  dis- 
pute, but  the  substantial  conflicts  in  the  erl* 
dence  as  to  which  these  are  sought  to  be  ap* 
plied  leave  no  room  for  thMr  apidication. 

The  Judgment  la  afflnned. 

We  concur:  WASTB,  P.  'J.;  KERRI- 
GAN, J. 
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(52  Cal.  App.  87) 

DANTON  Y,  HAAS  at  aL    (Civ.  3477.) 

(Distriet  Omirt  of  Appeal,  Second  District, 
DiviBion  1,  California.  March  25,  1921.) 

Apprentioea  «=»I4  —  Obligatloa  to  provide  far 
Indenturad  ohild  oaasas  with  mastar'a  death. 

Under  Domestic  Belations  Law  N.  Y.  art. 
8.  {  121,  and  Laws  1872,  c.  635,  amending  tba 
charter  of  the  Mew  York  Foandling  Hospital, 
the  oblifatlon  of  the  master  to  whom  an  orphan 
(diild  is  indeotorad  to  provide  malDtenance  and 
Inatniction  for  the  minor  terminates  with  the 
death  of  the  maater,  and  any  covenants  as  to 
maintenance,  etc.,  mast  end  with  death,  as  does 
the  correlative  obligation  to  serve;  hence  there 
can  be  no  recovery  on  behalf  of  a  foundling  in- 
dentured to  a  woman  who  agreed  to  'maintain 
the  child  as  her  own  during  infancy  and  in  event 
of  returning  the  child  to  provide  a  fall  outfit, 
but,  in  case  the  child  continued  in  her  service 
nntfl  reaching  majority,  to  provide  a  trust  fund 
and  malce  a  bequest  in  her  behalf,  where  the 
woman  died  daring  the  infancy  of  th?  child. 

Appeal  from  Superior  Court,  Lob  Angeles 
County;  John  M.  York,  Judge. 

Action  by  Beatrice  Danton,  a  minor,  by  the 
Title  Insurance  &  Trust  Company,  her  guard- 
Ian,  against  Walter  F.  'Haas  and  another, 
CTecntors  of  the  estate  of  Rosa  Von  Zimmet^ 
man,  deceased,  and  others.-  From  a  Judg- 
ment for  defendants  granted  on  motion  fw 
nonsuit,  plalntlfC  appeals.  Affirmed. 

O.  A.  Gibbs,  of  Pasadoia,  for  appellant 
H.  Ij,  Dunnlgan  and  L.  A.  Lewis,  both  of' 
L(M  Angles,  for  respond^ta  Walter  F.  Haas 
and  others,  executors. 

Walter  Loewy,  of  San  Francisco,  and  Ed- 
ward F.  Wehrl^  at  Los  Angeles,  for  respond- 
ents Klara  Eombst  and  others. 

CONBEY,  P.  J.  The  New  York  Found- 
ling Hospital  is  a  corporation  of  the  state  of 
New  York.  Its  charter  was  amended  by 
chapter  635,  Laws  of  New  York  of  the  year 
1872,  which  statute  was  In  force  at  all  times 
herein  mentioned.  That  law  authorized  the 
corporation  to  receive  and  beep  under  Its 
care,  charge,  custody,  and  management  cer- 
tain classes  of  children.  The  corporation 
was  given  power,  when  children  In  their  care 
attained  a  proper  age,  to  place  tbem  at  suit- 
able employments  and  cause  tbem  to  be  in- 
structed in  suitable  branches  of  knowledge, 
and  had  discreticm  to  bind  out  or  Indenture 
such  children  as  clerks,  apprentices,  or  serv- 
ants, to  some  profession,  trade,  or  employ- 
ment, tor  such  time  or  period  as  they  may 
deem  proper,  not  exceeding,  however.  In  the 
case  of  giris,  the  age  of  18  years.  Section  6 
reads  as  follows: 

**In  the  case  of  tba  death  of  any  master  to 
whom  any  child  shall  have  been  bound  to  serv- 
ice under  the  provieions  of  this  act,  •  *  • 
than  such  death  shall  have  the  effect  to  cancel 


and  annul  the  indenture  or  contract  of  service; 
and  thereupon  the  said  corporation  shall  re- 
sume the  charge  and  management  of  such  <^d, 
and  have  the  same  power  and  authority  with 
regard  to  it  as  before  the  indenture  or  con- 
tract of  service  was  made." 

On  tbe  29th  day  of  Jane,  ldl2,  the  hosidtai 
had  in  Its  care  and  custody  the  plaintiff, 
Beatrice  DantoDt  then  three  yean  of  age. 
On  tbat  day,  1^  an  agreonent  In  writbns  en- 
tered into  between  said  boqiital  and  Boss 
Ton  Zimmerman,  tbe  boqiital,  as  party  ftf 
the  first  partf  placed  and  Indoitnred  the 
said  Beatrice  Danton  to  Boea  Von  Zlnunov 
man,  as  party  of  the  second  part,  "as  her  own 
child  In  tprery  respect  until  the  said  Beatrice 
Danton  shall  arrive  at  her  legal  majority,  to 
live  with,  and  be  onplt^ed  by,  tSie  said  party 
of  the  second  part  in  and  about  ber  boose 
and  household,  and  tLe  affaiia  th«re<tf,  and  to 
be  Instructed  and  also  .as  herelnattv 

specified.  *  •  The  party  of  the  see* 
ond  part  agreed,  am(mg  otbw  things: 

"I.  That  during  all  the  time  aforesaid  Baron- 
ess Bosa  Von  Zimmecman  will  provide  said  Bea- 
trice Danton  with  suitable  and  proper  board, 
lodging,  and  medical  attendance,  and  all  things 
necessary  and  fit  for  any  indentured  child,  and 
in  all  respects  rimllar  to  what  woold  oTdinarily 
be  provided  and  allowed  by  the  said  party  of 
the  second  part,  or  one  in  ber  station  of  life, 
for  her  own  diild  or  children.  If  the  said 
child  is  returned  to  the  party  of  the  first  part 
when  she  shall  reach  her  legal  majority,  then 
the  party  of  the  second  part  shall  give  to  said 
ciiild  a  new  Bible,  a  complete  suit  of  new 
clothes,  together  with  all  those  she  shall  then 
have  in  use,  and  an  outfit  of  at  least  the  same 
in  every  respect  as  their  own  child." 

II.  To  provide  for  the  edncatlon  and  instnie* 
tion  of  the  minor,  as  stated,  "and  generally  tbat 
said  child  shall  be  maintained,  clothed,  edu- 
cated, and  treated  with  like  care  and  tender- 
ness as  if  she  were  in  fact  the  child  of  the 
party  of  the  second  part,  and  will  provide  for 
said  child,  financially  and  in  every  other  way, 
as  if  the  said  child  were  adopted  by  the  said 
party  of  the  second  part  under  the  laws  of  the 
state  of  New  York." 

Vm.  It  was  farther  provided  that  if  the  cbOd 
be  not  returned  to  the  party  of  the  first  part 
when  she  attains  her  legal  majority,  or  Mm 
that  time,  and  the  agreement  of  indenture  can* 
celed  and  annulled  by  consent  of  both  parties, 
the  party  of  the  second  part  agreed  to  provide 
for  said  child  as  follows:  "If  said  child  shall 
attain  the  age  of  18  years,  the  party  of  the 
second  part  agrees,  in  consideration  of  this  in- 
denture and  of  being  permitted  by  the  party  of 
the  first  part  to  keep  said  diild.  to  create  a 
trust  fund  or  $15,000,  said  $15,000  to  be  de- 
posited with  I.  &  W.  Seligman.  of  New  York 
City,  as  trustee.  The  interest  nt  said  trust  fond 
of  $15,000  is  to  be  devoted      tiie  said  tnistee 
to  the  care  and  maintenance  and  education  of 
said  Beatrice  Danton  until  the  said  Beatrice 
Danton  shall  attain  the  age  of  30,  at  wliidi 
time  the  principal  and  any  accumulations  of 
interest  are  to  be  paid  over  to  her." 
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"IX.  And  the  partj  of  the  lecond  part  far- 
ther acrecB  that  her  last  will  and  teatameot 
shall  coDtain  a  proTisfon  giving  and  beqaeatbing 
to  the  said  Beatrice  Danton  a  farther  sum 
of  $15,000.  In  the  event  of  the  death  of  the 
part?  of  the  second  part  beforo  the  said  Bea- 
trice Danton  ahaU  attain  the  age  of  thirtTi 
,  aaid  sum  of  $1S,000  ts  to  be  deported  witii  the 
'  I.  &  W.  Seligman,  and  the  interest  devoted  to 
the  care  and  maintenance  of  Beatrice  Danton 
tmtn  she  shall  attain  the  age  of  80,  when  the 
principal  and  an;  accomnlatloiia  id  Intereat 
■hall  be  given  to  her." 

After  the  Indenture  bad  been  made,  Rosa 
Ton  ZlnuDennan  took  Beatrice  Danton  Into 
h«r  p088esBl<Hi  and  brought  her  to  the  county 
of  Loa  Angelea»  state  (tf  GaUfomia,  where 
tb^  resided  nntU  the  death  of  tte  Baroness 
Ytm  Zimmerman,  wbldi  occurred  the  2Sth 
day  of  April,  1917.  The  baroness  left  an 
estate  of  large  valoe,  apparently  suffldent  to 
■atlBly  the  datnw  at  issue  in  UUs  actlm. 
After  the  29tta  day  of  i^irll.  1817,  ttie  TiUe 
Insurance  &  Trust  C!<mipany,  a  ocnporatlon, 
was  didy  appointed  guardian  of  the  estate  of 
said  minor,  and  as  such  guardian  presented 
two  claims  against  tlie  estate  of  Rosa  Von 
Zimmerman,  one  for  $50,000,  to  iwoTide  main- 
tenance and  care  for  said  minor  until  she 
Aould  reacti  her  majority,  and  another  for 
$80,000,  $16,000  thereof  to  be  placed  in  trust 
with  I.  A  W.  Seligman  of  New  Tork,  and 
$15,000,  which  It  was  alleged  that  under  said 
agreement  Rosa  Von  Zimmerman  agreed 
should  be  provided  In  her  wlU  to  and  for  the 
benefit  of  said  Beatrice  Danton.  The  claim 
for  $50,000  was  rejected.  The  claim  for 
$30,000  was  allowed  and  paid  as  to  the 
$15,000  agreed  to  be  provided  1^  the  will  of 
the  deceased,  and  as  to  the  remainder  of  the 
$30,000  claim  the  claim  was  rejected.  The 
will  of  Rosa  Von  Zimmerman  made  no  pro- 
vision for  said  Beatrice  Danton.  This  action 
to  recover  upon  the  rejected  claims  was 
brought  by  the  guardian  against  the  execu- 
tors and  the  beneficiaries  named  in  the  will 
of  the  deceased.  Answer  having  been  made 
denying  all  of  the  material  allegations  of  the 
ocmplalnt,  the  case  went  to  triaL  At  the 
close  of  the  ptalntltTs  evidence  a  motion  for 
nonsuit  was  granted  and  Judgment  entered 
In  faTor  of  defendants.  Trom  Uils  Judgment 
the  plaintiff  appeals. 

The  facts  are  not  in  dispute.  The  guefr- 
tlons  upon  whlcb  the  appeal  rests  are  ques- 
tions of  law  and  of  Interpretation  of  the 
contract,  the  answers  to  which  will  determine 
the  rights  of  the  ^Intiff  to  the  relief  de- 
manded. 

The  terms  of  the  indenture  which  provides 
for  instruction  to  be  givm  to  ttie  minor  were 
^aoed  thfiieia  pursuant  to  the  statute  men- 
tlooed  above,  together  with  certain  otter 
statutes,  all  of  whldi  were  mentioned  in  the 
artldes  of  Indenture.  These  statutes  were  by 
stipulatUn  Introduced  into  tlie  record  as 


admitted  facts  of  this  case.  Aside  tnm  the 
provisions  of  section  6  of  diapter  6S5,  whi(^ 
we  have  stated,  the  cmly  other  provlMon  re 
latlng  to  the  education  of  Indoitured  dill- 
dren,  in  the  statutes  referred  to  In  the  con- 
tract, is  contained  In  chaptra:  14  vt.&e  Oon- 
solidated  Laws  (Domestic  Relations  Law,  art. 
8, 1  121)  of  the  state  of  New  Tork.  In  sub- 
division 9  of  that  section  it  Is  prorlded  that 
If  a  minor  Is  indentored  by  tixo  authorities 
of  an  orphan  asylum,  the  master  or  onidoyer 
shall  agree  to  cause  the  child  "to  be  instrudr ' 
ed  in  readlns^  writing  and  the  general  rules 
of  arlthmette." 

Couching  the  flrst  rejected  dalm.  It  was 
stated  in  the  demand  aa  presented  to  the 
executors,  and  is  now  claimed  by  ttje  plaln- 
tlir,  that  the  sum  of  $60,000  is  the  amount 
necessary  to  carry  out  the  terms  of  the  In- 
denture, wherein  the  deceased  agreed  to  pro- 
vide said  minor  child  with  proper  board, 
lodging,  medical  attention,  and  to  maintain, 
dothe,  and  educate  said  minor,  and  to  pro- 
vide for  said  minor  financially  and  In  every 
other  way  until  said  minor  shall  reach  her 
majority.  As  the  minor  was  only  seven  years  ' 
old  at  the  time  of  the  death  of  Rosa  Von 
Zimmerman,  ttis  period  of  minority,  un- 
expired at  the  time  of  said  death,  was  about 
eleven  years.  In  the  statement  of  the  case 
made  by  counsel  for  ai^>ellant,  we  fall  to 
observe  that  any  evidence  or  stipulation  was 
Introduced  to  prove  Chat  the  sum  required 
would  amount  to  $50,000,  or  any  other  defi- 
nite sum.  But  since  no  point  ts  made  con- 
cerning this,  we  shall  assume  that;  If  there 
had  been  no  Judgment  of  nonsuit,  the  court 
mlgbt  have  been  placed  in  position  to  de- 
termine the  reasonable  amount  necessary  for 
the  stated  purposes.  Tte  Inventoried  value 
of  the  estate  exceeded  $2,000,000,  and  it  was 
stipulated  that,  "If  It  becomes  a  matter  for 
the  court  to  decide,"  the  exact  value  ot  the 
estate  might  be  shown. 

Under  the  laws  of  New  Tork  which  apply 
to  the  case,  the  obligation  of  the  master  to 
provide  maintenance  and  Instruction  for  the 
minor  terminates  with  the  death  of  the  mas- 
ter. In  a  New  Jersey  case  arising  under 
similar  laws  of  New  York  it  was  held  that 
the  covenants  on  the  part  ot  the  master  were 
personal,  and  that  the  covenant  for  support 
must  end  with  his  death,  as  also  did  the  cor- 
relative obligation  to  serve.  Petrle  v.  Voor- 
bees'  Executor.  18  N.  J.  JGq.  286.  We  think 
that  this  is  the  true  rule.  It  also  seems 
dear  that  Uie  contract  in  the  case  at  bar 
was  made  upon  the  assumption  that  this  was 
the  law.  BdUig  willing,  however,  that  Qie 
minor  should  be  iHrorlded  for  beyond  her 
minority,  if  until  attaining  the  age  of  18 
years  she  remained  with  Rosa  Von  Zimmer- 
man, the  latter  agreed  that  In  that  evat  she 
wouU  create  a  trust  fund,  the  Interest  .whwe- 
of  would  be  devoted  to  the  maintenance  of 
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Beatrice  Danton  nntll  sbe  became  80  rears 
old,  wben  the  entire  fund  would  be  paid  to 
her.  And  being  further  willing  to  provide 
for  the  SQpport  of  said  Beatrice  Danton  even 
In  the  event  of  her  own  death,  Roea  Von 
Zimmerman  furtiier  agreed  to  make  a  be- 
quest in  favor  of  the  child,  In  the  manner 
stated  in  the  contract  of  Indratnre.  Tbis 
last  provUdoD  would  not  have  been  necessary 
to  accomplish  the  porpose  stated,  U  the  other 
obligations  assumed'  were  those  claimed  by 
appellant.  Fulfillment  of  the  condition  upon 
which  Roea  Von  Zimmerman  could  have 
been  required  to  create  a  trust  fund  available 
In  her  lifetime  has  become  Impossible.  The 
demand  for  a  fund  of  $50,000  to  provide  an 
Inomte  for  am>e31ant*B  support  1*  based  upon 
the  same  the(»7  which  the  parties  must  have 
had  tn  mind  In  making  the  agreement  that 
the  will  ot  decedent  should  provide  a  fond 
of  $16,000  tor  the  ward's  benefit  For  that 
fond  wai  to  provide  for  her  maintenance  and 
support  dniing  taer  minority,  although.  In  ad- 
dition, she  would  have  forioier  snpiKHt,  and 
ultimately  receive  the  entire  fund.  This  ex- 
press agreanent  baring  beea  made,  no  other 
may  be  raised  by  implication.  Admitting  ft 
to  be  tme^  as  oontended  by  eonnsel  for  ap* 
pdlant,  tliat  Qte  contract  was  Car  mors  feDei> 
ous  than  the  statutes  required  in  the  case  of 
sodi  an  Indenture,  and  that  "the  baroness" 
undertotrir  to  treat  tlie  dilld  as  her  own,  the 
limits  of  'tlie  agreement  are,  nevertheless, 
fixed  and  detmmined.  We  fhink  that  tiiose 
limits  exdude  the  demands  made  in  tbls  ac- 
tion. 

me  jadgmrat  Is  aflltmed. 

We  concur:  JAMBS,  J.;  SHAW,  J. 


(S2  Cal.  App.  363) 

PEOPLE  V.  SPRAGUE.  (Cr.  760.) 

(District  Goort  of  Appeal,  Second  District, 
IHvialon  2,  OaUfonda.  Apnl  27,  1921.) 

I.  Criminal  law  ^sSSI (I)— Coiuluot  ef  su*- 
peoted  person  showing  eonsdonsness  of  flttllt 
Is  admissible. 
The  conduct  of  a  saspected  person  charged 

with  crime,  when  such  a»  to  show  a  eonsdons- 

ness  of  gout,  Is  always  admissible. 

2i  Criminal  lav  •^3>35l(l),  722(2)— Evidence 
ef  defendant's  appearance  and  oondaet  when 
he  met  witness  held  admlaslbla^  asd  argomest 

tiiereon  proper. 
Bvideoce  that  when  defendant  met  a  wit- 
ness wbo  he  most  have  known  was  the  occu- 
pant of  the  room  adjoining  that  in  which  the 
crime  waa  committed  his  face  was  disfigured 
and  tiiat  he  appeared  blanched  or  somewhat 
ezdted  was  admissible,  and  it  was  permissible 
to  argne  therefrom  that  he  did  or  did  not  be- 
have as  an  Innocent  person  would  under  similar 
drcamstanees. 


3.  Criminal  law  «=s>448(ll)~Ev1deiiee  ml 
oornlng  defendant's  appearaiwo  held  adnii< 
sfble  over  ebjsotion  that  It  waa  a  ooaolisios. 

Bvidence  that  when  defendant  met  a  wit- 
ness soon  after  a  crime  wan  claimed  to  bavt 
been  committed  Us  face  was  disfigured  and  bt 
appeared  blanched  or  somewliat  ezdted  wu 
admissiUe  over  the  objection  that  it  Waa  a  ooa- 
duBion,  as  the  observations  of  an  ordinsiy 
witness  concerning  the  various  mental  and 
emotional  aspects  of  humanity  are  admissible. 

4.  Crisilnal  law  «»822(4)  —  IntndnoteTT 
statement  Is  Instraotlba  stating  pnsemUoi'i 
eonteatlon  held  set  erroaeon  as  assasilif 
faot  In  dispsts. 

A  statement  by  the  court  ftt  tiie  <iuz|e 
that  the  prosecution  contended  that  the  crime 
was  rape  because  at  the  time  it  was  allcgsd 
to  have  been  committed  the  prosecutrix  wai 
under  the  age  of  18  years  was  not  erroneona 
as  assuming  as  a  fact  that  she  was  under  18, 
where  it  was  bat  Introductory  to  an  instroe- 
tlon  to  conrict  only  in  case  the  Jury  found  be- 
yond a  reasonaUa  doubt  Oat  she  was  under 
18,  o  no  jnror  of  ordlnaiy  iateDIgaice  conU 
have  understood  it  otherwise  than  as  a  mere 
statement  4tf  the  prosecvtioii^B  contention. 

5.  Criminal  law  <^=>832(  I)— Charge  mnst  bs 
taken  as  a  whole  In  determining  oorreotnasi. 

To  determine  whether  or  not  the  law  was 
properly  dedared  for  the  guidance  of  the  jmy, 
the  ehuge  as  a  witols^  and  not  an  isolated  ex- 
cerpt therefrom,  mnst  be  looked  to. 

6.  Criminal  law  «=>785  (8)--Ref saal  to  cfaaroi 
that  witness  miy  not  he  Impeached  by  par- 
ticular wrongful  aots  held  not  error. 

Where  witnesses  who  testified  that  de- 
fendant's general  reputation  for  truth,  honesty, 
and  integrity  was  bad  testified  on  cross-exam- 
ination that  their  testimony  wss  based  on  con- 
versations with  creditors  wlio  had  dJIcol^  in 
collecting  debts,  and  the  court  charged  that  a 
witness  might  be  impeached  by  eridence  that 
bis  reputation  for  truth  or  honesty  was  bad. 
an  instruction  that  a  witness  might  not  be  im- 
peached by  evidence  of  particular  wrongfol 
acts  was  properly  refused,  as  it  waa  the  datf 
of  the  jury  to  conrider  the  testimony  of  the 
character  witnesses  In  Its  entirety,  indoding 
the  cross-examination  as  wdl  aa  the  direct  «- 
amination. 

7.  Criminal  law  «=9l  186(4)— Jndgmest  set  re- 
versed for  refusal  of  Instraotios  nslsss  ttmrs 
has  been  a  misearriage'of  Jastloe. 

Under  Const,  art  6,  |  4^,  the  refossl  of 
an  instruction  that  a  witness  could  not  be  im- 
peached proof  of  particular  acta  does  not 
require  a  reversal  where  after  reaffing  the  eri- 
dence the  court  Is  not  of  the  opinion  that  a 
miscarriage  of  JosUee  has  been  caused  by  the 
error. 

8.  Criminal  law  «:s>829(l)— Refosal  of  lastra^ 
ttos  eovsred  by  those  glvH  net  amr. 

The  refuBsl  of  a  requested  instnietlen  was 
not  error  where  the  subject-matter  was  ewn- 
pletely  and  correctly  covered  in  the  diazge  ts 
the  jury,  and  the  Jury  were  cieariy  advised  wm 
all  the  prindples  of  law  pertinent  to  the  duogs 
set  forth  in  the  information. 


«s>Var  otbar  turn  —  hub*  toelo  and  KBY-NUMBBB  la  all  Xv-NVmbered  Dlsests  and  ladema 


Digitized  by  Google 


OaL)  PBOFIzE  T. 

Appeal  from  Superior  Oourt,  Tnlare  Coun- 
ty; J.  A.  Alien,  Judge. 

J.  A.  Spragne  was  convicted  of  rape  and 
be  appeals  from  the  judgment  and  fnmi  ttie 
order  denying  a  new  trial.  Affirmed. 

E.  I.  Feemster,  oi  Vlaalla,  for  appellant 
U.  S.  Webb,  Atty.  G«n.,  Artbur  Keetch, 

Deputy  Atty.  Gen.,  and  Jobn  W.  Maltman. 

of  Loa  Angeles,  tor  the  Pe<vle. 

FINLAYSON,  P.  J.  Defendant,  who  was 
convicted  of  the  crime  of  rape,  committed  on 
the  body  of  a  young  gtrl  16  years  of  age,  ap- 
peals tram  the  judgment  and  order  denying 
hSm  a  new  trial. 

A  witness  for  the  proeecntlon— «  man 
who  occui^  a  room  adjoining  that  In  which 
it  was  daimed  the  i^ense  was  committed — 
after  testifying  that  he  witnessed  the  crimi- 
nal act  and  that  he  met  defendant  shortly 
thereafter,  was  asked  by  the  prosecuting  at* 
tomey  on  his  direct  examination  what  was 
defimdant'a  appearance  when  he  thns  met 
Um.  Defendant's  counsel  objected  upon  the 
ground  that  the  questlfm  called  for  the  am- 
dnsioo  of  the  witness. .  Hie  objectim  being 
OTCrmled,  the  witness  testifled  that  detend- 
«nf a  face  was  rather  disfigured,  and  that  he 
appeared  Mandied  or  somewhat  excited.  The 
conduct  of  a  smq^ected  pers<m  diarged  with 
crim^  -when  It  Is  suph  as  to  tdiow  a  consdons- 
ness  of  guilt,  la  always  admissible.  It  was 
pertlmnt  to  sbow,  therefore,  how  defendant 
bebaved  under  the  trying  drcnmstancea  when 
be  met,  face  to  face,  the  man  whom  he  must 
bave  known  was  the  occupant  oi  the  room 
adjoliiing  that  in  wbidi  he  Is  allied  to  bare 
satisfied  his  lustful  passions  on  the  body  of 
thta  young  glrL  It  was  permissible  to  argue 
that  defoidant  did  or  did  not  behave  as 
would  an  tamocmt  person  under  similar  dr- 
eumstances.  Tb»  weight  of  the  testimony 
was  for  ttie  jury,  but  it  waa  not  error  to  ad- 
mit it  PetHple  v.  Rowell,  138  Oal.  39,  66  Paa 
127;  People  v.  Cole,  141  CaL  90,  74  Pac  547; 
PeODlB  V.  Weber.  1^  CaL  339,  86  Pac  671. 
Nor  was  the  questicm  objectionable  upon  the 
ground  that  It  called  tm  the  oondnslon  of 
tbe  witness— the  only  ground  of  <Ajectton 
made  la  the  court  bMow.  The  observations 
of  ordlnaiy  witnesses  concerning  the  various 
mental  and  emotitaal  aspects  ot  humanity 
are  admlaslUe  In  evidence^  Thus,  when  the 
subject-matter  Is  relevant,  it  is  permlscdUe 
to  ask  a  witness  what  was  tbe  appearance 
of  another  as  to  anger,  fear,  intoxication, 
etc 

"There  are,"  sayt  the  court  in  Bobinson  v. 
Bxempt  Fire  Co.,  108  Gal.  6.  36  Pac.  906,  24 
L.  R.  A.  715.  42  Am.  St  Bep.  93,  "many  case* 
where  a  witness,  thooffh  oot  an  expert  may  be 
permitted  to  state  the  result  of  his  observation, 
notwithatanding  It  involves,  hi  a  sense,  his 
Opinion  or  jnd^ent  sach  as  the  apparent  itate 
efi  health  of  a  person,  whether  a  person  is 
dnmk  or  eobw,  or  ether  efaaraeterlstle  or  state 
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which  manifests  Itself  to  the  apprehenrion  of 
the  coDunon  observer." 

See  People  v.  Levelle.  71  Cal.  351,  12  Pac 
226;  People  v.  Hont^th.  73  CaL  7,  14  Pac 
373;  People  v.  McCarthy,  116  Cal.  260.  46 
Pac  1073;  People  v.  Sehom.  116  Gal.  511, 
48  Pac  495;  Holland  v.  Zollner.  102  Cal. 
633,  36  Pac.  980.  37  Pac  231 ;  People  v.  Ar^ 
rlghlni,  122  CaL  121,  54  Pac  691. 

[4.  S]  Complaint  Is  made  ct  an  Instruction 
beginning: 

"In  Uils  ease  the  prosecntlan  contends  that 
the  crime  is  rape,  because  at  the  time  the  of- 
fense is  alleged  to  have  been  committed  as  set 

forth  in  the  ioformatton,  Chrace  was 

onder  the  age  of  18  yeara.** 

It  Is  claimed  that  this  part  of  tbe  instruc- 
tion assumes  as  a  fact  that  tbe  prosecutrix 
was  under  the  age  (rf  18  years.  We  think 
the  language  is  not  fairly  opm  to  this  con- 
struction. The  clause  we  have  quoted  is 
but  Introductory  to  an  instruction  whereby 
the  jnrors  were  told,  In  substance  and  effect 
that  it  is  their  duty  to  convict  only  In  the 
event  that  they  shall  "find  from  the  evidence 
beyond  a  reasonable  doubt  that  at  the  time 
motioned  Grace  -  was  under  the  age 

of  18  years."  In  the  Introductory  sentmce 
complained  of  by  app^ant — that  which  pre- 
cedes the  Instruction  as  to  what  facts  the 
jurors  must  believe  h^ond  a  reasonable 
doubt  before  they  might  Justly  find  defend- 
ant guilty — the  court  was  dealing  solely  with 
the  prosecution's  contention  respecting  its 
theory  of  the  case,  and  was  not  declaring  as 
a  fact  that  the  prosecutrix  was  under  the 
age  of  18  years  at  the  time  when  it  was 
claimed  that  the  crime  was  ccanmltted.  To  - 
determine  whether  or  not  the  law  was  proj)- 
erly  declared  for  the  guidance  of  the  Jury, 
we  are  to  look,  not  to  an  Isc^ated  exca*pt 
from  an  iDStructlon,  but  to  the  charge  as 
a  whole.  People  v.  Besold,  154  Oal.  870,  97 
Pac  871.  When  the  wh<de  Instruction  is 
read  and  considered  in  Its  entirety,  we  are 
satisfied  that  no  jnror  of  ordinary  intelli- 
gence could  have  taken  the  language  com- 
plained of  as  being  au^t  than  a  mere  state- 
ment by  the  court  that  the  prosecution  waa 
contending  that  tbe  girl  was  under  18  years 
of  age,  and  that  for  that  reason  It  was  fur-^ 
ther  contending  that  the  crime  of  rape  had 
been  committed. 

[6]  On  rebuttal,  and  after  defradant  had 
testified  as  a  witness  in  bis  own  behalf,  the 
proeecntlon  put  on  the  stand  several  wit- 
nesses, each  of  whom,  on  his  direct  examina- 
tion, testified  that  he  knew  defendant's  gen- 
eral reputation  for  truth,  honesty,  and  integ- 
rity In  the  community  In  which  he  lived, 
and  that  it  was  bad.  On  the  cross-examina- 
tion of  some  of  these  witnesses  defendant's 
counsel  drew  out  the  fact  that  their  testi- 
mony as  to  defendant's  general  reputation. 
ffiy&x  on  their  direct  exa  ml  nation,  was  basaA 
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upon  conversations  which  they  bad  had  with 
some  of  defendant's  creditors,  wherein  the 
latter  had  stated  to  the  witnesses  that  they, 
the  credlt<»s,  had  had  difficult  In  collecting 
debts  due  them  from  defendant  The  lower 
court  Instructed  the  jury  that  "a  witness 
may  be  Impeached  by  the  party  against  whom 
be  is  called,  by  contradictory  evidence  or  by 
evidence  that  his  reputation  for  truth,  hon- 
esty, or  Integrity  Is  bad."  The  court  refused 
to  give,  at  defendant's  request,  a  similar  In- 
struction with  the  additional  adm<Hiltion  that 
a  witness  may  not  be  Impeached  "by  evidence 
of  particular  wrongful  acts."  It  Is  argued 
that  the  requested  Instruction  should  have 
been  given  that  thereby  the  Jury  might  have 
been  Instructed  to  eliminate  from  their  con- 
sideration the  testimony  respecting  the  diffi- 
culties defendant's  creditors  had  bad  with 
him  In  the  collection  of  their  claims.  The 
refusal  to  give  the  instruction  was  not  error. 
There  is  no  claim  that  the  testimony  of  the 
character  witnesses  was  not  admissible. 
Their  testimony,  and  all  of  It,  was  in  the 
case  for  the  Jury's  conslderaticm.  It  was  the 
Jury's  duty  to  consider  the  testimony  of  each 
of  the  character  witnesses  In  Its  entirety  In 
order  to  determine  the  weight  to  be  given  it 
It  was  their  duty  to  consider  the  facts 
brought  out  on  the  cross-examination  as  well 
as  those  adduced  on  the  direct  examination, 
in  order  to  determine  whether  the  prosecu- 
tion tiad  established  the  evil  character  of  de- 
fendant's general  reputation  for  truth,  hon- 
esty, or  integrity.  And  if,  after  such  consid- 
eration, the  Jury  believed  defendant's  repu- 
tation to  be  bad,  they  were  at  liberty  to  take 
that  fact  into  ccmslderatlon  In  determining 
the  weight  to  be  given  this  testimony.  The 
Jury's  duty  thus  to  consider  the  evidence  ao- 
cords  precisely  with  that  enjoined  upon  them 
by  the  court's  instruction  to  the  effect  that  a 
witness  of  an  adverse  party  may  be  Impeach- 
ed by  contradictory  evidence  or  by  evidence 
that  bis  general  reputation  for  truth,  hones- 
ty, or  integrity  is  bad.  Seo  Steeples  v.  New- 
ton, 7  Or.  110,  83  Am.  Rep.  705,  where  the 
court  upheld  an  instructlcKi  to  the  effect  that 
evidence  of  misunderstandings  that  the  Im- 
peached witness  bad  bad  with  his  neighbors, 
If  brought  out  on  the  cross-examination  of 
the  impeaching  witnesses,  may  be  consldN«d 
by  the  Jury  as  affecting  the  crediblllt7  of  the 
impeached  wltnesa 

[7]  Moreover,  even  If  we  should  CMicede, 
though  we  do  not  that  It  was  error  to  refuse 
an  instruction  In  Uie  form  requested  by  de- 
fendant, nevertheless  the  evidence  In  this 
case  is  of  such  a  character  that  It  satlsSes 
us  that  no  miscarriage  of  Justice  could  re- 
salt  ;  and  unless,  after  reading  the  evidence, 
this  court  shall  be  of  the  opinion  that  a  mis- 
carriage of  Justice  has  been  caused  by  any 
error  In  giving  or  refusing  Inatractious,  the 
Judgment  cannot  be  set  bOAb.  Gcmst  art 
6.  »  4H. 


[I]  Complaint  Is  made  of  the  court's  re- 
fusal to  give  two  other  Instructions  requested 
by  defendant  The  subject-matter  of  each  of 
^ese  was  completely  and  correctly  covered 
in  the  court's  charge  to  the  Jury,  who  were 
clearly  advised  upon  all  the  principles 
law  perttnent  to  the  charge  set  forth  in  the 
InfOTmatlim.  The  trial  court  therefore,  did 
not  err  In  refastog  to  give  the  reqneBted  bk- 
structions. 

The  Judgment  and  order  are  affirmed. 

We  caacm:  WORKS,  J.;  CBAIG^  J. 


(62  Cal.  App.  3S9> 

JACKSON  V.  WILDE,  Mayer  of  City  ef  Sm 
Diego,  et  al.    (Civ.  3116.) 

(District  Cioart  of  Appeal,  Second  District  IH- 
vision  2,  CJallfomla.   April  15,  1821.) 

1.  Master  and  servant  «=3364— FIremaa  aa  "of- 
ficer" and  Bot  "employee"  within  Competia* 
tfos  Act  prior  to  Its  ameedment 

A  regularly  appointed  member  of  a  fire 
department  is  an  offioer  and  not  an  emplt^ee 
in  the  sense  that  he  is  not  in  service  of  con- 
tract of  hire,  bo  that  firemen  were  not  indnded 
in  the  Workmen's  Compensation  Act  prior  to 
its  amendment  by  statute  of  1917,  p.  835,  M 
as  to  make  the  term  employee  indnde  all  elect- 
ed and  appointed  paid  public  officers. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  SecMid  Series,  EhnploH; 
Officer.l 

2,  Munlolpal  corporations  ^=3)99— Charter  ref- 
erence held  to  Incorporate  ordinance  tMw§ 
flrenian  sick  leave  with  pay. 

The  amendment  of  Sao  Diego  Charter,  ait 

2.  e.  1,  S  2,  in  1915  (St  1915,  p.  182S),  express- 
ly conthiuing  In  force  an  ordinance  reorganiring 
^e  fire  department  and  providing  for  a  fire- 
men's relief  and  pennon  fond,  makes  the  ordi- 
nance. Including  the  provision  for  leave  of  sl>- 
sence  with  pay  in  case  of  sickness  contracted 
while  on  duty,  a  part  of  the  city's  organic  law. 

3.  Munldpal  corporations  «=:»I76(3)  —  Fbinf 
eempensatlon  of  llremaa  Is  nenldpal  aM 
as  to  which  freeholder's  charter  prevails  evsr 
goDerti  law. 

The  fixing  of  the  compensation  to  be  rectfv- 
ed  by  dty  firemen  under  the  anthority  given  hr 
Const  art  11,  |  8%,  suhd.  4,  to  provide  (or 
compensation  for  monidpal  officers  and  em- 
ployees, is  a  munldpal  affair  witliin  the  mean- 
ing of  artide  11,  f  6,  so  that  such  provision  is 
paramonnt  to  any  general  law  respecting  ths 
matters  dealt  with  in  ordinance  fixing  compea- 
aation. 

4.  Munlolpal  corporations  «=>l99—OIBoeris«H 
tltM  to  pay  while  disabled  by  sickness. 

The  salary  of  a  public  officer  is  an  incident 
to  the  title  of  the  office  and  not  to  its  ocnqta- 
tion  or  exercise,  so  that  a  fireman  who  is  a  peb* 
lie  officer  is  entitled  to  compensation  althoo^ 
he  may  be  disabled  by  sickness  from  perfona* 
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lug  itm  duties  if  there  In  no  lav  or  restilatioa 
aatborlziiis  a  diaoontinuanco  of  eompansatioi) 
dDTinff  diaabiUtr. 

5.  Master  and  aorvaat  ^364-^iinlelpal  otr- 
poratloni  «=>I90~P^  of  flreman  durlig  atck 
leave  la  aot  *^onpenaatloa  for  injary." 

ParmeDt  of  salary  of  fireman  under  the 
terms  of  the  city  ordiiuuieo  for  the  period  while 
be  was  on  leave  of  absence  for  sickness  con- 
tracted while  on  duty  is  not  "compensatiim  for 
injorj"  within  the  meaning  of  the  Workmen's 
Compensation  Act 

6.  Mandamaa  «3s7l— Llaa  to  SBforoe  partloalar 
ut  olawty  reqalrM  by  law. 

Although  mandamus  will  not  lie  to  control 
the  disraretlon  of  an  inferior  tribunal  or  officer, 
that  is,  will  not  Ue  to  enforce  a  particular  deci- 
sion, it  will  lie  to  enforce  action  by  the  inferior 
tribunal  or  officer  when  the  law  cleariy  estab- 
Babea  a  peUtioner's  right  to  such  action  with 
no  room  for  the  ezerdae  of  diseretiuu 

7.  Mandamus  «=>roi— Istned  to  compel  audit- 
ing board  to  allow  olalm  whioh  It  had  no  die- 

,   oration  to  reieot. 

Though  mandamus  will  not  Issue  against 
auditing  body  to  allow  a  daim  the  determination 
nt  which  involves  the  exercise  of  some  quad 
judicial  or  discretionary  power,  it  irill  issue  to 
compel  the  allowance  of  a  claim  with  respect 
to  which  the  auditing  board  baa  not  discretion. 

8.  Mnnlolpal  corporations  ^»I0I2—- Auditing 
board  hold  to  have  no  dlsoretion  to  dlsalloM 
pay  to  llremaa  granted  sick  leave  with  pay. 

Under  a  city  ordinance  authorizing  the  fire 
superintendent  to  grant  a  fireman  leave  of  ab* 
sence  with  pay  during  a  sickness  contracted 
while  on  duty,  the  determination  by  the  super' 
intendent  that  a  flreman'a  sickneaa  was  no  con* 
tracted  Is  condnalTe,  and  the  auditing  board 
has  no  discretion  to  disallow  the  fireman's  sal; 
ary  during  such  lease,  though  the  pay  as 
made  out  and  verified  by  fire  chief  must  pass 
through  the  hands  of  the  auditing  committee  in 
the  ordinary  course  of  business. 

Mualdpai  eorporatloaa  «=»199  — Evidenoe 
held  to  •■stain  Are  ehlaf  •  finding  flraman  eon- 
traeted  sloknets  In  the  line  of  duty. 
Bvidence  that  a  flreman  wna  on  duty  24 
boors  a  day  except  for  one  day  in  every  five 
or  six,  and  that  the  nature  of  his  duties  made 
bim  peculiarly  subject  to  colds,  hetd  soffideot 
to  sustain  the  fire  chiefs  finding  that  the  cold 
contracted  by  a  fireman  which  subsequentiy 
turned  into  Infiaenza  was  contracted  while  on 
doty,  though  the  particular  time  whoi  It  was 
oontracted  was  not  established. 

10.  Mandanis  «=9J0I— Fire  chiefs  iotenalna- 
tlen  fireman's  slcknesa  was  contracted  In  line 
•f  dirty  Is  oontf  usive. 
In  mandamus  to  compel  allowance  of  a 
-fireman's  compensation  during  time  he  was  ab- 
•ent  on  leave  with  pay,  the  fire  chiefs  deter- 
mination.  In  granting  leave  of  absence,  that  the 
fireman's  sickness  was  contracted  whUe  on  duty 
is  conelnslTe.  If  rendered  in  the  exerdae  of  his 
honest  judgment. 
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II.  Mandamss  ^=3l87(9)— Error*  In  mies  of 
evidence  as' to  question  on  whldi  fire  obief's 
determination  was  oonelflsivs  ars  not  pnsjn- 
dlolal. 

In  mandamuB  to  compel  aUowanee  of  fire- 
man's salary  for  the  time  he  was  on  sick  leave 
with  pay,  where  the  fire  chiefs  determination 
that  tiie  fireman's  sicknesB  was  contracted  while 
on  duty  was  conclusive,  error  In  rulings  on 
questions  asked  the  fire  chief  as  witness  relat- 
ing to  the  fireman's  dclmess  wsre  not  preju- 
dicial to  defendants. 

Appeal  from  Superior  Court,  San  Dieto 
County;  A.  A.  Luce,  Judge. 

Petition  of  A.  t«.  Jackscm  for  a  writ  of 
mandate  to  Louis  J.  Wilde,  as  mayor  of  the 
City  of  San  Diego,  and  others.  From  a 
Judgment  granting  the  writ,  d^endantn  ap- 

peaL  Affirmed. 

T.  B.  CoBgrove,  City  Atty.,  of  Los  Angeles, 
S.  3.  Higglns,  of  San  Diego,  and  Arthur  F. 
H.  Wright,  of  Bisbee,  Ariz.,  for  appellants. 

Wrlgbt  ft  UcKee^  oC  San  Dleg<^  tot  re- 
c^Nrndent. 

FINIATSON,  P.  J.  oails  in  an  appeal  fir<Hn 
a  judgment  in  favra:  of  plaintiff,  a  member  of 
the  Are  department  of  tbe  dty  of  San  Dlegi^ 
awarding  a  peremptory  writ  of  mandate  com- 
manding defendants,  as  toembas  of  ttae  city's 
auditing  committee,  to  allow,  approve,  and 
order  paid  the  d^'s  pay  rolls  for  the  months 
of  January  and  February,  1910,  In  so  far  as 
the  same  pertain  to  plalntifTs  salary. 

Since  1888,  San  Diego  has  been  operating 
under  a  freeh(dder^  chartw.  This  dbarter 
provides  for  an  auditing  committee  whose 
duty  it  shall  be  "to  examine,  allow,  and  order 
paid,  or  reject  and  disallow  all  claims,  de- 
manda  and  bills  of  whatever  nature  (except 
monthly  salaries  of  city  afHeen  as  fixed  by 
this  charter)  which  may  be  presented  against 
the  city."  It  is  further  provided  that  "the 
auditor  shall  not  draw  a  warrant  for  auy  bill 
unless  the  same  has  been  ai^roved  by  a 
majority  of  the  whole  auditing  committee," 
and  that  "all  demands,  bills  and  <dalm8  which 
may  arise  against  the  city,  including  the  pay 
roll  of  all  employees  of  the  dty,  whether 
under  regular  monthly  salary  or  not  (except 
salaries  of  city  officers  fixed  by  this  charter), 
shall  be  duly  verified  as  hereinafter  provid- 
ed, and  shall  be  filed  with  the  secretary  of  the 
auditing  committee,  who  shall  file  and  num- 
ber the  same  in  the  order  of  presentation,  and 
refer  the  same  to  the  auditing  committee  for 
action,  whose  duty  It  shall  be  to  allow  or 
reject  the  same.  In  whole  or  in  part,  and  If 
allowed,  designate  the  particular  funds  from 
which  they  are  to  be  paid.  •  •  • »»  Stata 
1889,  p.  704. 

Plaintiff,  for  seven  or  el^t  years  past,  has 
been  a  flreman  regularly  employed  In  the 
city's  fire  d^rtment  at  a  monthly  salary  of 
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|12S,  less  the  sum  of  $1  per  month  which  the 
city  treasurer  Is  required  to  retain  from  the 
montiily  pay  of  every  member  of  the  depart- 
ment to  be  paid  into  the  firemen's  relief  and 
pension  fund.  In  January,  1913,  an  ordinance 
nambmd  4079,  and  entitled  "An  ordinance 
reorganizing  the  San  Diego  fire  department 
and  proTldlng  for  a  firemen's  relief  and  pen- 
sion fund."  was  regularly  adopted.  This 
(ffdloanoe  provides  that  the  city's  fire  depart- 
ment shall  be  under  the  management  of  the 
superintendent  of  fire,  who,  subject  to  the  ap- 
proval of  the  common  coundl,  shall  organize 
the  departmut,  create  sndi  fire  oompanles 
as  he  may  deem  necessary,  prescribe  the  num- 
ber and  duties  of  Uie  ofllcers  and  empli^ees, 
and  exercise  full  power  and  authority  over 
all  appnvrlatlMis  made  for  the  use  of  the 
department,  subject  to  the  approval  of  the 
common  eonncU.  Section  8  ot  the  ordinance 
provides: 

"The  nipeiintendent  of  the  department  may 
grsnt  snch  leave  o<  absence  with  full  pay,  not 
to  exceed  one  year,  to  any  fireman  who  has  con- 
tracted sickneH  or  disability  in  the  line  of  daty. 
*  *  *  The  chief  of  the  fire  department  may 
grant  suofa  Teave  of  absence,  not  to  exceed  thir- 
ty days,  with  full  pay,  or  for  other  reasons,  a 
leave  of  absence  without  pay." 

In  the  months  of  January  and  February, 
1919,  one  Louis  Almgren  was  both  super- 
intendent and  ctilef  of  the  fire  department 
PlaintifT,  some  time  shortly  prior  to  Jannary 
.26, 1919,  contracted  a  cold.  Upon  the  ground 
.  that  plaintiffs  cold  was  a  sickness  or  dis- 
ability contracted  him  in  the  line  of  his 
duty  as  a  fireman,  Almgren,  as  superintend- 
ent and  (Met  of  the  fire  department,  granted 
plaintiff  a  leave  of  absence,  with,  full  pay, 
from  and  including  Jannary  26,  1919,  to 
and  Including  February  8,  1919.  Almgren 
made  out  the  department's  pay  roll  for  each 
of  the  months  of  January  and  February, 
Each  pay  roll  contained  a  provision  to  the 
effect  that  plaintiff  was  entitled  to  the  full 
amount  of  his  monthly  salary  of  $125,  less 
the  $1  required  to  be  deducted  for  the  fire- 
men's relief  and  pension  fund.  The  pay  rolls 
were  duly  approved  and  verified  by  Almgren, 
as  provided  by  said  Ordinance  No.  4979,  and 
on  March  20,  1919,  they  were  delivered  to 
the  secretary  of  the  auditing  committee  for 
the  committee's  allbwance  and  ai^roval.  On 
March  26th  each  of  the  pay  rolls,  so  far  as  It 
related  to  plaintiff's  salary,  was  disallowed 
and  rejected  by  the  auditing  committee  upon 
the  ground  that  plaintiff's  sickness  and  dis* 
ablli^  was  not  contracted  In  the  line  of  his 
duty  as  a  member  of  the  fire  department,  and 
that  therefore  he  was  not  entitled  to  any 
salary  during  the  time  he  was  absent  from 
duty.  The  trial  court  found  that  plaintiff's 
sickness  was  contracted  in  the  line  of  his 
duty,  and  adjudged  that  the  writ  Issue  com- 
manding defendants,  as  members  of  the  au- 
diting committee,  to  allow,  approve^  and  ol> 


der  paid  eadi  of  the  pay  rolls  In  so  far  as 
they  pertain  to  plaintiff's  salary. 

[1]  Appellants*  first  contention  may  thus  be 
stated:   If  plaintiff  were  allowed  pay  during 
the  days  he  was  absent  from  duty  on  sick 
leave,  he;  In  effect,  would  be  receiving  from 
the  dty  of  San  Diego  compensation  for  "in- 
Jury,"  within  the  meaning  of  the  Workmen's 
Compensation,  Insurance  and  Safety  Act: 
that  act.  In  section  «,  declares  that  UaUUty 
for  the  compensation  provided  therein  for 
any  Injury  sustained  by  an  employee,  arising 
out  of  and  in  the  course  of  his  onploymait, 
shall  exist  against  his  employer  In  lien  of  any 
other  UabiUty  for  such  Injury  (Stats.  1917, 
p.  834) ;  the  city's  charter  Is  silent  respectlnc 
compensation  to  dty  employees '  for  injuries 
sustained  hy  them  in  the  course  of  and  aris- 
ing ont  ot  their  enu)1oyment;  tbereCoreb  to 
the  argument  runs,  the  case  is  within  tbe 
rule  that  a  dty  having  a  fteeholdezs*  diartcr 
is  subject  to  gmeral  laws,  eroi  bi  mnnldpal 
alRiirB,  when  the  subject-matter  la  not  cover- 
ed by  the  charter;  and  plaintiff  ttaerefne  Is 
entitled  only  to  sndx  compensathm  tor  Qit 
sickness  wUdi  he  dalms  was  contracted  bj 
him  In  the  line  of  his  duty  as  Is  provided  by 
the  Workmen's  Gompoisation  Act.  In  abort, 
the  dalm  Is  that  the  provision  of  the  oidt 
nance  authorldng  the  B1^lerlnteBdent  or  dilrf 
of  the  fire  d^artment  to  grant  a  fireman  aick 
leave  on  full  pay  has  been  superseded  by  dM 
Workmen's  Gonipensati<m  Act,  and  no  Icmger 
is  In  force.  Were  It  not  for  the  amendmnt 
of  lAlT  to  the  Workmen's  Cmnpenaatlon  Act. 
there  would  be  no  possible  ba^  tor  any  sudi 
contention,  for,  prior  to  that  amendment  the 
act  was  not  applicable  to  "public  offlcNi" 
(Mono  Connty  t.  Industrial  Acc;  ConuL,  la 
Cal.  752,  167  Pac  S77);  and  a  regularly  ap- 
pointed member  of  a  dty*s  fire  department  is 
an  "officer."  and  Is  not  an  "employee,"*  in 
the  sense  that  be  Is  in  service  under  a  con- 
tract of  hire  (McDonald  v.  New  Haven,  W 
Conn.  403,  109  AU.  176,  10  A.  L.  R.  193;  see, 
also,  Blynn  v.  Pontlac.  185  Mich.  85.  151  N. 
W.  681).   In  1917,  the  sutnte  was  amuded 
so  as  to  cause  the  term  "employee,"  as  used 
in  the  act,  to  embrace  "all  selected  and  ap- 
pointed paid  public  officers."  (Stata  1917,  p. 
835.) 

[2]  Appellants'  argnmait  aasnmee  that  tbe 
charter  of  San  Diego  is  wholly  silent  uimui  tbe 
right  of  a  fireman  to  sick  leave  on  fun  pay. 
Such,  however,  is  not  the  case.  In  1916,  sec- 
tion 2  of  chapter  I  of  artlde  2  ot  the  dty'i 
charter  was  amended,  so  that  snbdivlslOB 
"J"  ot  that  section  now  reads: 

"Sncb  manager  of  operation  and  saperintesd- 
ents  shall  be  the  exeottlve  heads  of  their  te- 
Bpective  departments  and  Shall  appoint  and  re- 
move their  assistants  and  employees,  subject 
to  sQch  dvil  ser^ee  regulations  o  this  diartv 
may  provide,  except  that  provisions  now  eon* 
tained  in  the  People's  Ordinance  No.  4979  sod 
entitled  'An  ordinance  teorganisinc  tbe  flaa 
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Diego  lln  department  and  proTidiDg  for  a 
firemen's  relief  and  pemion  fund*  shall  continae 
in  ton  forea  and  effect"  Stata.  1»15,  p.  1828. 

-  Here  la  an  ezpresa  declaration  In  the  cttfa 
cbarter  that  tbe  provisions  of  the  ordinance 
under  which  plaintiff  claims  the  right  to  fnll 
pay  for  the  two  months  during  parts  of  which 
he  was  absent  on  sick  leave  "shall  continue 
In  fall  force  and  effect."  To  all  intents  and 
parpmea  tbe  ordinance.  Including  the  provi- 
sion that  a  fireman  on  sick  leave  shall  be  en- 
titled to  full  pay  notwithstanding  his  en- 
forced absence,  has  become  a  part  of  the 
city's  organic  law. 

[3]  That  provision  of  Ordinance  No.  4979 
under  which  plaintiff  claims  the  right  to  a 
full  month's  salary  for  each  of  the  months 
of  January  and  February,  1919,  relates  to  tbe 
"compensation"  of  the  members  of  the  city's 
Are  department.  By  subdivision  4  of  section 
8^,  art  11  of  the  State  Constitution,  plenary 
authority  Is  given  to  provide  In  any  free- 
holders' charter,  or  in  any  amendment  there- 
to, for  the  "compensation"  that  shall  be  re- 
ceived by  every  municipal  oflttcer  or  employee. 
The  fixing  of  Uie  compensation  to  be  received 
by  a  city  fireman  Is  a  "municipal  aCteir," 
within  the  meaning  of  sectlcm  6,  art  11.  It 
follows,  therefore,  that  the  amendment  of 
1915  to  the  charter,  whereby  It  was  declared 
that  the  provisions  of  Ordinance  No.  4979 
"shall  continue  In  full  force  and  eflect"-r-an 
amendment  adopted  after  section  6  of  article 
11  had  been  amended  In  1914 — is  paramount 
to  any  general  law  respecting  such  Matters  as 
are  dealt  with  in  the  ordinance. 

For  the  foregoing  reasons  we  fail  to  see 
how  there  can  possibly  be  any  room  for  the 
application  of  the  rule  that,  with  respect  to 
a  municipal  affair  upon  which  a  freeholders' 
charter  is  silent,  the  provisions  of  any  general 
law  pertaining  thereto  shall  control. 

[4]  Moreover,  appellants'  contention  Is  bas- 
ed upon  the  erroneous  assnmptlon  that  If 
plaintiff  receive  pay  for  the  time  he  was 
away  on  sick  leave  he  will  thereby  be  receiv- 
ing compensation  for  "Injury,"  within  the 
meaning  of  the  Workmen's  Compensation 
Law.  Plaintiff  was  not  employed'by  the  day, 
nor  did  he  contract  for  or  receive  a  per 
diem  compensation.  He  was  appointed  for 
an  Indefinite  period,  at  a  fixed  monthly  sal- 
ary. His  compensation,  provided,  we  assume, 
by  ordinance  duly  adopted  by  the  common 
council,  was  annexed  to  or  was  an  incident  of 
his  office  or  employment  So  long  as  he  con- 
tinues to  fill  the  office  of  fireman  he  is  entitled 
to  the  full  amount  of  his  monthly  salary, 
Rgardleas  of  any  temporary  absence  from 
doty,  sare^  of  course,  In  so  far  as  the  ordi- 
nance In  question  ^ntemplates  that  he  shaU 
not  receive  full  pay  U  he  be  absent  from  duty 
without  a  leave  of  absence  on  account  of  sick- 
ness or  dlsaUUty  extracted  In  the  line  of 
dntj.  It  Is  wdl  settled  that  a  pwaon  holding 
«  public  ofllee  has  a  prima  fade  tii^it  to  the 


salary  thereof,  although  he  be  physically  dis- 
abled frmn  performing  hla  duties;  and  If 
there  be  no  law  or  regulation  authorizing 
the  dlsconttnuance  of  the  compensation  dur- 
ing the  di^blllty,  the  only  remedy  is  his 
removal.  His  right  to  compensation  Is  not 
by  virtue  of  contract,  express  or  implied,  but 
exists,  when  It  exists  at  all,  as  a  creature  of 
law  and  as  an  Incident  to  the  office.  Bates 
V.  St  Louis,  163  Mo.  18,  54  8.  W.  439.  77  Am. 
St  Bep.  701;  Stratton  v.  Oulton,  28  Cal.  44; 
Burke  T.  Edgar,  67  Gal.  182.  7  Fac.  488; 
Cavanee  r.  City  of  Sfllan.  99  Mo.  Ap^.  672, 
74  S.  W.  408 ;  CLeary  t.  Board  of  Education, 
93  N.  r.  1.  45  Am.  Bep.  156;  Bryan  v.  CatteU, 
15  Iowa,  688;  People  t.  Bradford.  267  111.  486, 
108  N.  B.  732.  As  said  in  Stratton  t.  Onlton. 
supra,  tbe  salaxy  'is  inddent  to  the  title  to 
the  aSice  and  not  to  Its  occupation  or  exer- 
cise.*' 28  CaL  51.  This  rulers  been  held  to 
apply  to  anch  public  serrants  as  policemen. 
People  T.  French,  91  N.  Y.  265;  State  t. 
Walbtidge,  163  Ma  194. 54  8.  W.  447;  Fred- 
erick T.  Peoria,  203  lU.  App.  486.  If  appU- 
cable  to  policemen,  the  rale  most  be  equally 
applicable  to  firemen.  * 

Plaintiff's  tltte  to  fbe  office  of  fireman  Is 
not  disputed.  To  that  office  the  law  attaches 
a  monthly  salary,  and  to  Uiat  salary  he  Is 
entitled  so  long  as  the  law  creating  It  re- 
mains in  force  and  be  omtinnes  to  hold  tbe 
office.  The  legal  right  to  the  office  carries 
with  It  the  legal  right  to  the  salary,  and  his 
right  thereto  Is  not  dependent  upon  the  fact 
or  value  of  services  actually  rendered. 

[C]  Ordinance  No.  4979  contemplates  the 
performance  of  servlcea  by  a  fireman  only 
during  such  times  as  he  Is  not  incapacitated 
for  duty  by  reason  of  sickness  or  (Usability. 
The  monthly  salary  that  goes  with  the  office 
is  the  fireman's  compensation  for  the  services 
that  are  contemplated  by  the  ordinance.  The 
salary  is  not  compensation  for  anything  other 
than  the  services  that  are  within  the  purview 
of  the  ordinance.  In  no  sense,  therefore,  can 
a  fireman's  fixed  monthly  salary  be  regarded 
as  compensation  for  "Injury,"  within  the 
meaning  of  the  Workmen's  Compensation  Act, 
even  though  it  be  pay  for  a  period  of  tlnne 
during  a  part  of  whldi  he  may  have  been 
absent  on  sick  leave. 

For  the  foregoing  reasons  we  conclnde  that 
there  is  no  merit  in  appellants'  first  con- 
tention. 

It  next  is  claimed  that  mandamus  Is  not 
the  proper  remedy.  Appellants  argument  is, 
in  substance,  this:  The  auditing  committee, 
in  passing  upon  the  city's  pay  rolls,  is  rested 
with  discretionary  and  Judicial  powers;  In 
the  instant  case  the  committee  was  vested 
with  power  to  determine  whether  plaintiff's 
alleged  illness  was  contracted  In  the  line  of 
his  duty;  In  deciding  that  Qnesttmi  the  com- 
mittee exercised  a  discretionary  or  quasi 
Judicial  poww;  therefore,  say  connael  for  ap- 
pellants, mandamns  will  not  lla 
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[1]  Wblle  It  andoabtedly  1b  trae  that  man- 
damus wUI  not  lie  to  control  the  discretion  of 
an  inferior  tribunal  or  officer,  meaning  by 
that  tbat  it  wli;  not  lie  to  force  the  exercise 
of  discretion  In  a  particular  manner,  it  will 
lie  to  force  a  particular  action  by  the  inferior 
tribunal  or  officer  when  the  law  clearly  es- 
tablishes the  petitioner's  right  to  such  action. 
Where,  by  the  express  declaration  of  the 
Legislature  or  other  lawmaking  body,  a  glvMi 
result  must  follow  a  given  state  of  fiicts, 
with  no  room  for  the  play  of  discretion  upon 
the  part  of  the  inferior  tribunal  or  officer,  the 
writ  may  issue  to  compel  the  granting  of 
specific  relief.  IngUn  t.  Hoppln,  158  GaL  483, 
106  I^c.  582.  In  Hensley  v.  Superior  Court, 
lU  Cal.  541,  44  Pac.  232,  the  superior  court 
had  refused  to  make  or  enter  an  order  or 
decree  of  due  notice  to  creditors,  upon  the 
ground  that  the  order  for  the  notice  was  not 
in  conformity  with  the  law.  The  Supreme 
Court,  in  Issuing  Its  mandate,  declared: 

"Where,  as  here,  the  law  affixes  a  right  to 
specific  relief  upon  certain  facta,  and  there  is 
no  questloift  made  as  to  the  existence  of  audi 
facts,  the  court  has  no  discretion  to  refuse  the 
relief.  In  such  a  case  the  limit  of  the  diaere- 
tionary  power  of  the  court  has  been  reached, 
and  nothing  but  a  dear  duty  remains;  and  if 
the  relief  is  refused,  anj  there  is,  as  in  this 
instance,  no  appeal  or  other  plain,  speedy,  and 
■  adequate  remedy,  mandamus  will  Ue  to  com- 
pel If* 

[7]  Though  the  writ  will  not  Issue  against 
an  auditing  body  to  allow  a  claim  where  the 
determination  of  whether  the  claim  should  be 
allowed  or  rejected  luToIves  the  ezerdse  of 
some  quasi  judicial  or  discretionary  power, 
the  nature  of  the  claim  may  be  su(di  as  not 
to  require  the  exercise  of  any  Judgment  or 
discretion  whatever.  In  that  case  the  writ 
may  Issue  to  compel  the  committee  or  audit- 
ing body  to  audit  and  approve  the  claim. 
Lawrence  t.  Booth,  46  Cal.  187;  Wood  v. 
Strother,  76  Cal.  545,  18  Pac.  766,  9  Am.  St. 
Rep.  249;  Hammel  v.  Neylan,  SI  Cal.  App.  21, 
159  Pac.  618;  Bryan  v.  Cattrell,  supra. 

[B]  In  the  instant  case,  defendants,  mem- 
bers of  the  auditing  committee  provided  for 
by  the  San  Diego  dty  charter,  were  not  call- 
ed upon  to  exercise  any  legal  discretion  what- 
ever. By  the  express  terms  of  the  ordinance 
under  which  plaintiff  claims  the  right  to  a 
full  month's  salary  for  each  of  the  months 
of  January  and  F^ruary,  Almgren,  as  super- 
intendent and  chief  of  the  fire  department, 
was  vested  with  the  whole  power  to  grant 
leave  of  absence,  with  full  pay,  to  any  fire- 
man who,  in  the  chiefs  opinion,  had  con- 
tracted sickness  or  disability  in  the  line  of 
duty.  Almgren,  who  at  this  time  was  both 
superintendent  and  chief  of  the  fire  depart- 
ment, alone  had  the  right  to  pass  upon  the 
sufficiency  of  the  cause  of  absence,  and  wheth- 
er it  had  been  produced  by  sickness  or  dls- 
aUlity  contracted  la  the  public  serrlce;  and 


the  right  of  any  fireman  to  sick  leave  rested 
solely  and  entirely  in  his  disereUon.  See 
Santa  Mlnto  v.  Clly  of  New  Twk,  S  B.  D. 
Smith  (N.  Y.)  386. 

The  sui>erlntaident  and  chief  of  the  fire 
department  having,  in  ;the  exercise  of  the  dis- 
cretionary power  with  which  he  alone  Is  vest- 
ed, granted  to  plalutlfl  »  leave  of  absence 
with  full  pay,  on  the  ground  that  he  bad  con- 
tracted sickness  while  acting  In  the  line  of 
his  duty,  the  ordinance,  upon  that  state  of 
facts,  steps  in  and  declares,  la  effect,  that 
plaintiff  is  entitled  to  his  full  mouth's  pay 
without  any  dednctioD  whatever,  save,  of 
course,  the  one  dollar  Uiat  goes  to  the  flze* 
men's  relief  and  poislon  fund.  No  room, 
therefore,  was  left  for  the  exercise  of  any  dis- 
cretion on  the  part  of  the  audlttog  commit- 
tee, and  it  clearly  was  the  duty  of  the  sup^- 
or  court  to  issue  Its  mandate  to  defendants, 
that  thereby  plaintiCT  ml^t  be  accorded  the 
right  to  which  the  city's  ordinances  Indubi- 
tably entitle  him.  SuBlvan  v.  Gage,  145  CaL 
759,  79  Pac.  537,  a  case  upon  which  appd- 
lanta  place  mudi  reliance.  Is  nowise  inimical 
to  our  conclusion  that  mandamus  is  a  proper 
remedy.  The  claim  that  was  presented  to 
the  state  board  of  examiners  in  tbat  case  wis 
one  essentially  calling  for  the  exercise  of 
the  board's  discretion  and  Judgment.  Dis- 
cretion and  Judgment  were  exercised  tbe 
board,  with  the  result  that  the  daim  was  re- 
Jected.  Here  the  only  question  Involving  the 
exercise  of  discretion  or  Judgment  was:  Did 
plaintiff  contract  his  illness  while  acting  for 
the  dty  In  tbe  line  of  his  duty  as  a  fireman? 
The  power  and  authority  to  answer  tihat  qoes- 
tiou  was  lodged  in  the  superintendent  and 
chief  of  tbe  fire  d^rtment,  where  we  natu- 
rally would  expect  It  to  be  placed.  The  au- 
thority and  power  to  detennlue  whether 
plaintiff  was  ill,  and.  If  he  was,  whether  his 
illness  was  contracted  In  the  line  of  duty,  was 
an  authority  and  power  that  bad  to  be  lodg- 
ed 8<Hnewbere.  Tha  ordinance,  the  provMou 
of  whidi  were  Incorporated  into  Qu  city's 
charter  by  tiie  amendment  of  1915,  lodges 
that  power  In  the  person  who,  by  reason  of 
his  daily  association  and  contact  with  tbe  men 
under  his  snpervlsoxy  care,  is  the  one  best 
fitted  to  exerdse  such  discretionary  powers 
the  superintendent  and  chief  of  tbe  fire  de- 
partment True,  the  pay  rolls,  when  made 
out,  approved,  and  verified  by  the  fire  chief, 
must  pasi  throu^  the  hands  of  the  audltliig 
committee  In  the  ordinary  course  of  busi- 
ness ;  but  the  amounts  of  the  salaries  allowed 
by  the  committee  can  be  no  other  than  such 
as  are  fixed  by  the  c3iarter  or  by  ordinance 
passed  pursuant  thereto.  lo  the  Sullivan 
Case  our  Supreme  Court  quotes  from  tbe 
opinion  of  the  New  York  Court  of  Appeals  In 
Osterhoudt  v.  Rigney,  98  N.  T.  223,  as  fol- 
lows: 

"The  acts  of  a  board  of  audit,  within  Us  Jo- 
ris^tion,  in  the  absence  of  fraud  or  eoDnno^ 
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are  final  and  conclnsire,  and  cannot  be  ques- 
tioned on  a  collateral  proceeding.  Whether  the 
claim  is  a  proper  town  or  county  diai^,  in  a 
cat0  ioA«re  it  it  doubtful^  and  re$t$  up<»v  du- 
jmttd  eoidmee^  and  what  amount  ahall  be  al- 
lowed when  not  fixed  by  statnte,  are  qvestlona 
which  the  Btatate  commits  to  the  determina- 
tion of  the  board  of  audit;  and  however  much 
it  may  err  in  judgment  upon  the  {acta,  bo  long 
as  it  l^eeps  within  its  jurisdiction,  and  acts  In 
Ifood  faith,  its  audit  cannot  be  orerhaaled,  but 
is  final,  as  well  as  to  the  taxpayers  as  to  the 
daimant,"   (Italica  oars.) 

If  plalntiCTB  rlgbta  be  measured  by  tlila 
dear  and  correct  atatemoit  of  tbe  law.  It  wHI 
be  aiiparent  that  he  bas  not  mistaken  bis 
remedy.  a%e  fire  chief,  In  whom  tbe  whole 
power  Is  lodged,  determined  that  ^alntlfl 
cootracted  illness  in  the  Une  of  bis  dn^,  and 
for  that  reason  gave  him  leave  at  atnenoe 
with  fuU  pay.  The  amount,  therefore,  to 
midA  plalntlft  was  oititled,  was  not  dotAt- 
fill.  It  did  not  rest  upon  disputed  eridenee, 
and  it  was  definitely  fixed  by  ordinance, 

[I]  Appellants  contend  that  the  evidence 
la  Insnfllcient  to  justify  the  finding  that  plain- 
tiff contracted  sickness  and  dlaabllll7  in  the 
line  of  bis  doty  as  a  member  ct  the  fire  de- 
partmeat  Bire  Chief  Almgr^  the  tmly  wit* 
nesB  in  tbe  case,  testified  that  ^alntltt  had 
cmtracted  a  cold  whidi  latbr  turned  Into 
influenza;  that  plaintiff  was  on  duty  24 
boars  a  day,  except  one  day  in  every  five 
or  six,  when  he  was  given  a  day  off  duty 
under  a  relation  which  allows  every  fire* 
man  one  day  off  in  every  five  or  six;  that 
flremea  are  peculiarly  subject  to  colds  by 
reason  of  their  exceptional  exposure  when  on 
duty;  and  that  at  the  time  in  question  a 
great  number  of  the  men  had  colds.  Absolute 
certainty  as  to  the  time  when  plaintiff  con- 
tracted the  cold  is  not  required.  It  is  suffi- 
cient that  it  is  more  probable  that  he  con- 
tracted It  while  on  duty,  when  he  was  pecul- 
iarly exposed  to  the  ordinary  causes  of  such 
an  illness,  than  that  be  "caught  the  cold,"  as 
the  saying  Is,  when  off  duty.  See  San  Fran* 
Cisco  V.  Industrial  Acc.  Comn.,  191  Pac.  26; 
Bngels,  etc.,  Co.  v.  Industrial  Acc.  Comn. 
<Cal.)  192  Pac  846;  Santa  Mlnto  v.  City  of 
New  Tork,  supra. 

[19]  Moreover,  as  we  view  the  case,  the 
question  whether  plaintiff  contracted  the  cold 
while  on  duty  was  not  a  proper  issue  In  the 
case.  For  reasons  already  stated,  we  think 
that  was  primarily  a  question  for  the  fire 
chief,  to  be  determined  by  blm  when  he  was 
called  upon  to  decide  whether  plaintiff  should 
be  given  a  leave  of  absence  with  fuU  pay. 
His  decision  upon  that  question,  in  the  exer- 
cise of  his  honest  judgment,  was  final  and 
conclusive ;  for  in  him,  and  in  him  only,  was 
that  discretionary  or  quasi  judicial  power, 
lodged.  Of  course,  if  he  did  not  exercise  an 
bonest  judgment,  which  Is  nothing  other 
thao  to  say  no  Judgment  whatever,  then  his 


mere  artdtrary  or  fraudnlrait  Ipsl  dixit  would 
not  vest  plaintiff  with  the  rights  appertaining 
to  a  valid  sick  leave.  But  no  claim  has  been 
made  that  the  fire  chief  acted  fraudulently, 
colluslvely,  or  arbitrarily.  No  Issue  of  that 
kind  was  presented  by  appellants  in  their  re- 
turn to  the  alternative  writ.  The  chiefs 
determination,  therefore,  that  plaintiff  was 
entitled  to  sick  leave  on  full  pay,  was  final 
and  conclusive. 

[11]  Finally,  the  claim  Is  made  that  the 
lower  court  erred  In  sustaining  certain  of 
respondent's  objections  to  questions  pro- 
pounded to  the  witness  by  appellants'  counsel 
and  in  overruling  certain  objections  interpos- 
ed by  appellants  to  questions  put  to  the  wit- 
ness by  respondent's  counseL  These  conten- 
tions are  based  upon  the  assumption  that  the 
discretionary  power  to  grant  leaves  of  ab- 
sence, and  to  determine  whether  they  should 
be  granted  with  full  pay  on  account  of  sick- 
ness contracted  In  the  line  of  duty,  is  not 
wholly  lodged  In  the  superintendent  or  chief 
of  the  fire  departm^t,  and  that  the  Chlers 
decision  thereon  Is  subject  to  review  by  the 
auditing  conuDittee.  Since  we  think  that  the 
whole  power  is  lodged  exclusively  In  the 
superintendent  and  chief,  and  that  an  honest 
exercise  of  hts  discretionary  power  Is  final 
and  conclusive,  we  do  not  think  It  necessary 
to  consider  these  objections  in  detail.  The 
rulings  objected  to  certainly  were  not  prej- 
udicial. 

There  are  no  other  points  that  merit  con- 
sideration. 

Judgment  affirmed.  . 
Wo  concur:  WOBES,  J.;  CRAIO.  J. 


(52  Cal.  App.  348) 

FANCHER  CREEK  NURSERIES  V.  LOES- 
CHER.    (Civ.  3685.) 

(District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  April  22,  1921.  Hear- 
ing  Denied  by  Supreme  Court  June  20^  1921.) 

Principal  and  agent  «=»63(3)— Coatract  naklag 
agent  "personally  respoaslkle"  for  goods  sold 
nakos  lilai  direoUy  and  priaartly  rooponsl- 
ble. 

Contract  between  prindpal  and  selling  agent 
providing  that  be  would  seU  for  cash  only,  and 
sfaaU  be  "personally  responsible"  for  all  goods 
sold,  makes  him,  where  selling  on  credit,  di- 
rectly and  primarily  responsible  to  his  principal, 
without  any  oeceesity  of  the  prlndiwl's  first 
resorting  to  the  buyer. 

[IDd.  Note.— For  otber  deflnlflonB,  see  Words 
and  Phrases,  Second  ISeries,  Personally  Bespon- 
sible.] 

Ai^>eal  from  Superior  Court,  Fresno  Ooon- 
ty;  D.  A.  Casbln,  Judge. 
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Action  by  tbe  Fandier  Gre^  Nnrseiiee 
against  E.  F.  Loeecber.  Jadgment  for  plain- 
tilt,  and  d^endant  appeals.  Afflrmed. 

N.  Undsay  Sonth,  of  Fresno,  for  appellant. 
Harrl?,  Johnson.  Wlll^  &  Orlffltb,  ttf  Free- 
no^  tot  respondent 

BIGHA^S,  J.  This  appeal  is  from  a 
Judgment  In  the  plalntUTs  favor  In  an  action 
upon  a  omtraot  by  the  terms  of  which  tbe  de- 
fmdant  was  created  the  agent  ot  the  plaln- 
tlfC  to  makes  sales  of  nursery  stock. 

The  contract,  which  was  entered  into  on 
December  10,  1918,  after  providing  for  the 
appointment  of  the  defendant  as  the  plaln- 
tUTs agent  for  tba  purpose  of  selling  and  can- 
Tasdng  for  the  sale  of  nursery  8to<dE,  con- 
tained a  clause  providing  that  the  defoidant 
as  such  agent  agreed  that  he  .would  sell  nur- 
sery stock  for  cash  <»ily,  would  keep  full  and 
oorrect  accounts  ct  all  sales  made,  and  would 
make  remittances  promptly  as  sales  and  col- 
lections were  made;  the  prices  at  which  sudi 
sales  were  to  be  made  w^  to  be  fixed  from 
time  to  time  by  the  principal ;  tba  defendant 
wa«  to  receive  a  commission  of  20  per  cent 
oa  all  sales  of  nursery  stock  except  citrus 
and  grafted  grape  vine  stock,  upon  which 
his  conunlasIonB  were  to  be  10  per  cent, 
which  commisritxis  were  to  be  paid  only  on 
orders  whl(A  had  been  utually  closed  and 
paid  tm  in  cash.  The  clause  in  said  contract 
out  of  whlcb  this  action  arose  was  in  tbe  fol- 
lowing words: 

"The  party  of  the  secood  part  shall  be  per- 
stfnally  responsiUe  for  all  goods  sold  and  bills 
contracted  nnder  this  agreement" 

Tbe  complaint  herdn  was  in  three  counts, 
file  first  being  a  general  count  In  assumpsit 
tor  a  balance  claimed  to  be  doe  upon  the  en- 
tire amount  of  buidbaess  transacted  by  the 
defendant  as  the  plaintiff's  agent,  luclnding 
an  amount  claimed  to  be  due  upon  a  direct 
purchase  of  nursery  stx>ck  made  by  blm  on 
bis  own  Ecoount  Tbe  second  count  was  one 
to  recover  tbe  sum  of  $287J!0;  tbe  amount 
of  tbe  defendant's  said  personal  purchase; 
while  In  tbe  third  count  the  omtract  was 
pleaded  In  full,  and  only  the  sum  idalmed  to 
be  due  from  the  defendant  for  sales  made  by 
blm  to  others  as  tbe  i^alntUTs  agent  was 
demanded. 

The  defendant  upon  the  trial  and  upon 
this  appeal  admits  his  indebtedness  in  the 
sum  set  fortb  in  the  second  count  of  tbe 
complaint  springing  from  his  personal  pur- 
duuM  of  nursery  stock,  and  only  complains 


REPOBTEB  (Cel. 

of  the  findings  of  ttie  trial  court  as  I*  Ms 
liability  under  the  personal  responsibility 
clause  In  the  contract  above  quoted  for  sales 
made  by  him  to  others  as  the  plaintiff's 
agent  The  sole  question  which  he  thos 
raises  upon  this  appeal  Is  as  to  the  constmc- 
tion  to  be  placed  upon  said  clause;  his  con- 
tention l>eiiig  that  under  said  clause  in  his 
contract  he  was  oaly  to  be  held  liable  for 
such  sums  as  might  remain  uncollectible  aft- 
er the  pbtlnttfit  bad  first  had  recourse  to 
those  whose  orders  had  been  taken  and  filled 
for  nursery  stock,  and  hence  that,  the  ^aln- 
tifl,  not  having  alleged  or  proven  any  de- 
mand or  attempted  recourse  upon  the  par- 
ties originally  liable  upon  such  orders,  it 
had  not  shown  the  exlstrace  of  a  cause  of 
action  against  the  defendant  and  appellant 
herein. 

We  are  unable  to  sustain  this  contoitloo. 
The  contract  in  question,  when  construed  ss 
a  whole,  clearly  provides  that  the  defendant, 
as  the  plaintiff's  agent  should  sell  for  cash 
only  to  such  customers  as  he  might  succeed 
In  obtaining  orders  from  for  the  plalntilTg 
nursery  8to<^;  the  plaintiff  being  required 
to  flU  these  orders  when  so  taken.  It  is 
quite  evident  that  the  principal  inserted  the 
clause  In  said  contract  providing  for  tbe 
personal  responBlblllty  of  the  defoidant  up- 
on all  Mders  taken  by  him  for  its  own  pro- 
tection, and  to  our  minds  there  Is  but  (me 
reasonable  ocmstruction  to  be  placed  npm 
said  clause,  and  that  Is  that  the  agent  being 
authorized  by  the  terms  of  his  contract  to 
sell  tm  cadi  tmly,  was  bound,  in  tbe  evoit 
of  his  accepting  any  wders  for  nursery  stock 
other  than  cash  ordws,  to  make  good  sodi 
orders  in  cash  directly  to  his  prlncfpaL 

^e  case  of  Fuerst  v.  Uusleal  Mnt  Proteo 
tlve  Union  (Olty  Ot)  96  N.  Z.  Supp.  ISB, 
upon  which  the  appellant  relies,  must  be 
read  as  to  its  Intennvtatlon  ot  the  ^uass 
"posonal  responsiMUtT*'  witb  Its  cootext; 
and  when  so  read  it  Is  clear  thxt  Its  dtfni- 
tlon  of  that  phrase  as  applicable  to  tbat  par- 
ticular case  cannot  be  given  appllcatlw  to 
the  fiicts  of  the  case  at  bar.  The  dense  In 
the  contract  under  review  in  this  case  .would 
be  meaningless  If  It  was  not  Intended  to 
make  the  agent  directly  and  primarily  re- 
sponsible to  his  principal  UEkm  all  orders  tak- 
ea  by  him.  Tbo  trial  court  correctly  took 
this  view  in  Its  findings  and  Judgmo^ 
and,  since  this  Is  the  only  Qoee;^on  inv^ved 
In  this  cas^  the  Judgment  is  afllrmed. 

We  ooncnr:  WASXO,  P.  J. ;  KIDRBTOAM.  J. 
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A.  R.  O.  BUS  CO.  V.  WHITE  AUTO  CO. 
(Chr.  3482.) 

(DiBtriet  Court  of  Appeal,  Second  District,  Di- 
Tision  1,  Californta.  April  1,  1921.  Hear- 
tag  Denied  by  Supreme  Court  May  31,  1921.) 

1.  Evldfliwe  «8=>442(6)— Parol  wldesot  h«td 
-  ariMlulbto  to  show  that  10  order  eoHtraota 
wore  bat  parts  of  a  slagle  traataoUoa. 
In  an  action  for  damasea  for  failnre  to 
daliver  anto  trucka,  parol  eridence  of  the  dr- 
cmnstanceo  ander  wUdi  10  order  contracts 
were  made,  each  one  stating  that  it  was  a 
complete  contract,  held  inadmlesible  for  the 
purpose  of  showing  tiiat  the  order  contracts 
were  all  bat  parta  of  a  single  transaction,  un- 
der Civ.  Code,  {|  1686,  1642. 

a.  Castona  aad  ataget  «s>l7— Parol  •vidaaoe 
of  omtorn  held  laadmlssllile. 

In  an  action  for  damages  for  failnre  to 
ddiver  anto  trucks  evidence  that  there  was  in 
the  automobile  business  a  general  and  well 
recognizod  custom  and  nsage  that  where  trades 
were  sold  and  the  purchase  price  not  paid  In 
full  at  the  time  of  the  sale,  automobile  lease 
contracts  in  a  certain  form  should  be  executed, 
was  iHroperlj  refused;  it  contradietini  the 
written  order  contracts,  providing  that  there 
was  not  between  the  parties  taxy  understanding 
or  i^eement  with  respect  to  the  sale,  "except 
■nch  as  are  epibraced  in  the  terms  thsreln." 

8.  Sales  «»62— Held  that  there  was  no  sap- 
plenoatal  exeeoted  oral  agraaaioat  ooaoeniiBg 
■■dellvsred  aiotor  tracks. 
In  an  actiw  for  damages  for  faflore  to  de- 
Urer  motor  tnn^  where  defense  was  that 
plaintiffs  refused  to  insure  the  trucks  and  ex- 
ecute lease  contracts  and  notes,  the  fact  that 
plaintilFs  had  executed  lease  contracts  and  notes 
and  fumlBhed  insurance  policies  in  connection 
with  the  delivery  of  three  trucks,  which  were 
delivered  by  defendant,  did  not  constitute  an 
executed  supplemental  agreement,  affecting  the 
terms  or  performance  of  the  separate  and  Inde- 
pendent contracts  Involved. 

4.  Sales  «=>4I8(2)— Damase  difference  betweea 
contract  prloe  and  market  price  on  failure  to 
deliver. 

Where  seller  falls  and  refuses  to  deliver 
motor  trucks,  the  measure  of  damages  is  the 
difference  between  the  contract  price  and  the 
market  price  of  the  trucks  at  the  time  when 
aeller  repudiates  the  contract,  under  Civ.  Code, 
IISS06,  8364. 

On  Hearing  In  Supreme  Court 

0.  KvMeaoe  «8=»442(6)— Parol  evidenoo  isad- 
■laslbla  to  show  that  parohasar  af  aoto 
traofca  waa  to  exeoato  laaie  aoraaaiaBt  aad 
taka  eat  lasuranee. 
In  an  action  for  damages  tut  failnre  to 
deliver  motor  trucks  under  written  order  con- 
tracts, which  provided  that  there  was  not  be- 
tween the  parties  any  understanding  or  agree- 
ment with  respect  to  the  gale  "except  such  as 
are  embraced  in  the  terms  therein,"  parol  evi- 
dence waa  inadmissible  to  show  an  oral  agree- 
ment that  purdiaser  should  execute  a  lease 
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agreement  and  carry  Insoranee  on  each  truck 
for  the  benefit  of  the  seller;  there  being  no 
provision  in  the  order  contracts  for  the  ex-, 
ecution  of  such  lease  agreement,  or  any  lease 
agreement  at  all,  whether  the  order  contraMs 
for  each  trudi  were  or  were  not  parts  of  a 
single  transection. 


Appeal  from  Superior  Court,  Los  Angeles 
Oonnty;  Lewis  B.  Works,  Judge. 

Action  by  .A.  R.  G.  Bns  Company  against 
the  White  Anto  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Affirmed  in 
the  District  Court  of  Appeals,  and  hearing 
denied  In  Supreme  Court 

Herbert  W.  Kidd  and  Eugene  D.  Williams, 
both  of  Los  Angeles  (A.  J.  Verheyen  and  Bex 
Hardy,  both  of  Los  Angles,  of  counsel),  for 
appellant 

Alfred  H.  McAdoo  and  George  B.  ICUla. 
both  of  Los  ABgdea,  for  veapondent 

CONROY,  P.  J.  On  the  18th  day^  of  June, 
1817  (defendant's  corporate  name  at  that 
time  being  Pioneer  Commercial  Anto  0«n- 
pany),  a  contract  In  writing  was  entered  into 
between  plaintiff  and  defendant  whereby  the 
plaintiff  agreed  to  pundiase  from  defendant 
an  automobile  track  therein  described,  and  to 
pay  therefor  the  stipulated  price  of  $3,383.90. 
The  terms  of  the  contract,  so  far  as  it  is 
neceaaaiy  to  set  them  forth  ber^  are  as  fol- 
lows: 

"To  be  paid  on  delivery  |788.90,  balance  in 
18  monthly  notes,  interest  at  8  per  ««it.  per 
annum.  Or  said  deposit  of  9  to  he  for- 
feited to  the  Pioneer  Commerdal  Auto  Com- 
pany as  their  compensation  for  wittiholding  sale. 
Title  to  alKive-described  property  to  remain  in 
Pioneer  Commerdal  Auto  Company  until  same 
is  paid  for  in  full.  Approximate  delivery  date 
as  soon  as  possible." 

**It  is  understood  that  the  car  above  ordered 
is  subject  to  the  warranty  published  in  the 
catalogue  of  the  manufacturer,  and  that  no 
othev  warranty  or  guaranty  is  or  will  be  given, 
and  that  there  is  no  understanding  or  agree- 
ment whatsoever  between  the  undersigned  and 
the  Pioneer  Commercial  Auto  Compauy,  or  its 
agents,  with  respect  to  the  above  order,  except 
such  as  are  embraced  in  the  terms  therein.'* 

The  complaint  alleged  that  on  said  day 
plaintiff  and  defendant  entered  Into  seven 
separate  contracts,  all  of  which  are  identical 
la  their  proTlsions  and  all  containing  the 
terms  above  stated;  that  under  and  Hy 
virtue  of  these  contracts  the  plaintiff  agreed 
to  purchase  from  the  defendant  and  the  de- 
fendant agreed  to  sell  to  plaintiff,  seven  Model 
GBBE  White  automobiles  at  a  total  price 
and  consideration  of  $3,383.90  each ;  that  de- 
fendant had  wholly  refused  and  failed  to 
make  delivery  of  said  automobiles,  notwith- 
standing demand  therefor  was  made  1^  plain- 
tiff; that  defendant  had  announced  and  de- 
clared to  plaintiff  that  it  does  not  int&ai  to 
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and  will  not  make  delivery  of  said  aatomo- 
blles  as  aforesaid.  The  first  count  of  the 
complaint,  after  stating  the  forcing  facts, 
alleges  that  by  reason  of  the  breach  and 
failure  of  -the  defendant  to  deliver  said  auto- 
mobiles under  and  pursuant  to  the  terms  of 
the  said  contracts,  plaintiff  has  suffered  dam- 
ages In  the  sum  of  $9,472.40.  There  are 
seven  other  counts  in  the  complaint,  all  of 
which  are  like  the  first  count,  except  that 
each  of  them  states  a  separate  -cause  of  ac- 
tion on  one  of  the  seven  contracts,  and  claims 
damages  on  account  of  the  defendant's  fail- 
ure and  refusal  to  deliver  the  automobile 
described  in  the  contract  Judgment  was 
entered  in  favor  of  the  plaintiff  for  damages 
in  the  sum  of  $2,500,  from  which  Judgment 
the  defendant  appeals. 

The  answer  of  the  defendant,  so  far  as 
denials  of  facts  alleged  are  concerned,  raises 
no  issue  except  upon  the  fact  of  damage  to 
the  plaintiff  and  the  amount  thereof.  But  as 
a  farther  and  affirmative  defense.  It  was  al- 
leged in  the  answer  that  on  said  18th  day  of 
June,  1817,  plaintiff  and  defendant  entered 
into  one  certain  contract,  whereby  the  plain- 
tiff agreed  to  purchase  from  the  defendant, 
and  the  defendant  agreed  to  sell  to  the  plain- 
tiff, 10  White  automobile  trucks  at  a  price 
of  $3,383.90  per  truck,  "plus  the  additional 
necessary  cost  of  Installing  upon  each  of  said 
trucks  special  bodies  therefor."  The  terms 
of  this  alleged  contract  Included  a  cash  pay- 
ment  of  $783.90  on  delivery  of  each  truck  and 
the  giving  of  18  notes  for  the  unpaid  portions 
of  the  purchaae  price  of  each  of  sold  trucks, 
with  the  furtlier  proTlsion  that  a  written 
lease  omtract  as  to  each  of  said  tmcka  was 
to  be  entered  into  by  plaintiff  and  defend- 
ant on  delivery  of  each  ct  said  trucks,  and 
that  certain  insurance  was  to  be  placed  on 
each  of  said  trucks  in  favor  of  the  defendant 
at  the  time  at  delivery  of  said  tmcka  to  the 
XOalntiff.  It  was  alleged  that  three  of  the 
tracks  were  dellvwed,  but  that  the  plain- 
tUf  failed  and  refused  to  place  Insurance  on 
any  of  them  as  required  by  the  alleged  con- 
tract, or  to  deliver  to  the  defaidant  any  in* 
surance  policies.  Further  allegations  of  the 
(answer  show  that  on  or  about  October  1, 
1917,  the  fourth  automobile  tru<^  indnded  in 
said  contract  was  ready  for  delivery,  and 
defendant  offered  to  deliver  It  to  the  plain- 
tiff "upon  the  payment  by  it  to  defendant 
of  said  sum  of  $783.90,  and  upon  the  fur- 
nishing of  insurance  upon  said  trud£  In  the 
sum  of  $2,600,  and  thereupon  notified  plain- 
tiff that  unless  said  payment  was  made  upon 
said  fourth  truck,  and  said  Insurance  fur^ 
nlshed  thereon  not  later  than  October  9, 
1917,  defendant  would  refuse  to  deliver  said 
truck,  or  any  of  the  remaining  six  tmcka 
contemplated  to  be  sold  and  delivered  under 
the  terms  of  said  contract";  that  plaintiff 
failed  and  refused  to  comply  with  these  de- 
mandB»  and  that  by  reason  thereof  defendr 
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ant  notified  plaintiff  that  It  would  refuse  to 
proceed  further  with  the  filling  of  said  orders 
or  with  the  delivery  of  the  remaining  seven 
trucks  contemplated  to  be  d^vered  under 
the  terms  of  said  contract 

Appellaut  contends  that  the  evidence  is 
Insufficient  to  sustain  the  court's  finding  that 
at  the  tUne  stated  the  plalntifT  and  defmd- 
ant  entered  into  the  seven  separate  written 
contracts  mentioned  In  the  complaint,  and 
that  each  one  thereof  was  an  Independent' 
contract ;  and  that  the  court  erred  in  refus- 
ing to  admit  pand  testimony  and  other  evi- 
dence going  to  prove  that  the  10  order  sheets 
constituted  but  one  contract  This  presents 
the  most  important  Question  in  the  caae.  It 
should  be  noted,  however,  that  the  defend- 
ant sought,  not  <Hily  to  prove  that  the  10 
order  sheets  constituted  but  one  contract,  but 
also  to  prove  by  evidence  extraneous  to  those 
writings  that  the  plaintiff'  agreed  to  sign 
"lease  contracts"  and  to  furnish  insurance 
on  the  trucks  In  favor  of  the  defendant.  All 
of  this  offered  evidence  was  objected  to  b^ 
respondent  and  excluded  by  the  court  In 
support  of  appellant's  contention  that  the 
court  erred  in  these  rulings,  we  are  referred 
to  two  sections  of  the  Civil  Code  and  to  ob- 
tain dedsioDs,  and  especially  to  Tottc^  t. 
Shea,  29  Cal.  App.  81B,  1S5  Pac  820. 

"A  contract  must  b«  so  Interpreted  as  to  give 
effect  to  the  mutual  intention  of  the  parties  aa 
it  existed  at  the  time  of  contracting,  so  far  as 
the  same  is  ascertainable  and  lawfuL"  CSt. 
Code,  S  1036. 

"Several  contracts  relating  to  the  same  mat- 
ters, between  the  same  parties,  and  made  as 
parts  of  substantially  om  transaction,  are  to 
be  taken  together."  Qv.  Code,  1 1012. 

In  Torrey  t.  Shea,  wapn,  the  mle  la  ap- 
proved that  whwe  an  inspection  of  the  In- 
struments themselves  Is  not  soffldieDt  to  as- 
certain whether  or  not  several  writings  be- 
tween the  same  parties  were  intended  to 
cover  a  single  ccmtrat^  Qie  IntentioD  of  the 
parties  being  either  not  expressed  or  doubt- 
fully expressed,  resort  may  be  had  to  ex- 
trini^  evldenoe  ^idi  will  show  the  dream- 
stances  under  which  the  several  Instruments 
were  made,  for  tiie  purpose  of  ascertaining 
the  intention  ot  Oie  parties  concerning  the 
scope  and  effect  of  the  several  Instruments. 
The  rale  was  so  aivUed  in  that  case  that  the 
defendants  were  permitted  to  show  in  evi- 
dence a  contemporaneous  collateral  oral 
agreement  of  the  parties  to  the  several  in- 
struments to  the  effect  that  the  subject-mat- 
ter of  each  instrument  should  be  but  a  unit 
In  a  series  of  sales  which  as  a  whole  were 
to  constitute  the  subject-matter  of  a  single 
transaction.  It  was  pointed  out  that  in  that 
case  the  defendants  did  not  seek  nor  were 
they  permitted  to  contradict  by  parol  proof 
the  covenants  of  the  particular  Instrument 
in  suit,  and  that  therefore  the  rule  ttut 
parol  evidence  is  not  admissible  to  alter. 
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vary,  or  contradict  a  written  iDstrament  was 
not  applicable.  But  the  court  further  stated: 

**Of  coarie,  this  exception  to  the  general  rule 
can  be  invoked  and  applied  to  a  written  instru- 
ment which  prima  fa^e  parporta  to  embody  the 
complete  legal  obligationa  of  the  partiea,  only 
where  the  eatablished  dTComstancea  Burroand> 
ing  and  attending  Ita  ezecntion  warrant  the  in- 
ference that  the  partiea  did  not  Intend  that  it 
ahonld  be  a  complete  and  final  statement  of  the 
whole  transaction  before  them.** 

CI]  !□(  tbe  case  at  bar,  each  <me  o4  t}ie 
written  contracts  oontalna  the  followlnff  stip- 
nlation: 

'That  there  is  no  nnderstanding  or  agreement 
whatsoerer  between  the  undersigned  and  the 
Pioneer  Commercial  Auto  Comi>an7,  or  ita 
agents,  with  respect  to  the  above  order,  except 
Bocfa  as  are  embraced  in  the  terms  therein.'* 

This  la  a  direct  declaration  of  IntentloD 
that  the  writing  is  itself  a  corairiete  con- 
tract To  have  permitted  appellant  to  prove 
by  parol  evidence  that  this  was  only  [>art  of  a 
transaction  wher^  at  the  same  time  other 
tracks  were  gold  by  the  defendant  to  the 
plaintiff,  and  that  all  of  the  sales  constitute 
one  transaction,  would  be  a  direct  contradic- 
tion of  the  terms  of  each  contract.  To  go 
furOier,  and  permit  defendant  to  prove  an 
addition  to  the  agreed  price  by  charging  the 
purcliaser  with  the  duty  of  paying  for  in- 
surance on  the  trucks  for  the  benefit  of  the 
vendor,  would  craistitute.a  further  addition 
to  and  contradiction  of  the  teznu  <tf  the  ccm- 
tract 

It  Is  next  contended  that  the  court  erred  in 
refusing  to  receive  testimony  to  explain  am- 
biguity lu  the  contracts.  The  Ulustrationa 
offered  by  counsel  related  to  items  not  rele- 
vant to  the  actual  controversy  between  the 
parties.  Appellant's  refusal  to  perform  Its 
contracts  did  not  in  any  instance  grow  out 
of  any  disagreement  with  req>ondent  con- 
cemhig  the  color  of  the  automobile,  or  tbe 
ectent  of  lengthening  of  wheel  bases,  or  the 
meaning  of  the  phrase  "18  monthly  notes." 
Appellant  proceeded  upon  the  theory  that 
notwithstanding  the  terms  of  each  contract 
to  the  contrary,  it  could  treat  them  al|  as 
one  transaction,  and  impose  upon  respondent 
conditions  not  specified  in  any  one  of  the  con- 
tracts as  written.  Its  breach  of  tbe  contract 
grew  out  of  that  assumption,  and  did  not  re- 
sult from  ambiguities  in  tbe  specifications 
of  the  orders.  As  to  the  elements  of  contract 
which  have  any  bearing  upon  ai^Uanfs 
<d aimed  rl^t  to  refuse  performance,  we 
tttink  the  court  did  not  err  in  treating  each 
contract  as  complete  upon  its  face. 

[2]  We  think  that  tbe  court  did  not  err  In 
refusing  to  admit  evidence  of  witnesses  to 
the  effect  that  there  was  in  the  autxmioMIe 
business,  at  the  time  when  these  cmitracts 
were  altered  into,  a  general  and  well-recog- 
nized coBtoat  and  usage  that  where  trucks 
were  sold  and  the  purchase  price  not  paid 
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in  foil  at  the  time  of  the  sale,  automobile 
lease  contracts  in  a  certain  form  should  be 
executed.  This  could  not  have  been  done 
without  contradicting  the  agreement  of  the 
parties  tliat  there  was  not  iMtween  them  any 
understanding  or  agreement  with  respect  to 
the  sale  "except  audi  as  aia'emtnmced  in  the 
terms  therein." 

[3]  The  conclusions  already  announced 
compel  the  further  decision  that  tbe  court 
did  not  err  in  refusing  to  receive  testimony 
going  to  prove  that  defendant's  refusal  to 
deliver  the  fourth  truck,  or  to  make  further 
deliveries,  was  warranted  or  Justifiable.  Nei- 
ther did  the  court  err  in  refusing  to  admit 
evidence  proving  that  subsequent  to  tbe  date 
of  the  execution  of  the  contract,  the  same 
was  supplemented  by  an  executed  oral  agree- 
ment. The  f&ct  that  respondent  executed 
lease  contracts  and  notes  and  furnished  in- 
surance policies  in  connection  with  the  de- 
livery of  the  three  cars  wUdi  were  delivered 
to  it  by  appellant  in.no  wise  constttnted  an 
executed  supplemental  agreement  affecting 
the  terms  or  performance  of  the  other  sep- 
arate and  independent  contracts. 

£4]  Th%  remaining  point  suggeeted  la  that 
tbe  evidwce  does  not  so^ln  the  finding 
establishing  the  amount  of  damages  suffered 
by  the  plalntUf.  The  4^alm  Is  that  the  evi- 
dence proved  nothing  m<ffe  tlian  a  specula- 
tion or  guess  concerning  the  loss  sustained. 
It  is  claimed  that  the  only  witness  on  tbSa 
subject  testlfled  to  nothing  definite.  In  an- 
swer to-the  question: 

'^That  in  your  opinion  wonld  have  bees  the 
reaaonable  market  value  in  Los  Angeles  on 
October  9,  1917,  at  a  new  track  exat^  as 
any  one  of  the  tiiree  trucks  that  were  delivered 
by  defendant  to  plaintiff?** 

— the  answer  was: 
"Why,  I  wonld  assaine  posaibly  $3,030  each." 

But  on  cross-examination  the  witne^  stat- 
ed that  these  figures  were  the  result  of  a 
computation  which  he  had  made,  and  gave 
details  which  were  sufficient  to  establish  the 
difference  between  the  contract  price  and 
the  market  price  of  such  trucks  at  the  time 
when  appellant  repudiated  the  contracts. 
There  was  other  testimony  tending  to  show 
that  this  computation  was  not  excessive.  The 
measure  of  damages  was  appropriately  deter- 
mined in  accordance  with  sections  330S  and 
3354  of  the  Civil  Code.  Oonnell  v.  Barron, 
Rlckard  &  McCone,  7  Cal.  App.  745,  9S  Pac. 
916. 

The  Judgment  Is  affirmed. 

We  concur:   SHAW,  J.;  JAMBJS,  J. 

Opinion  of  Supreme  Court  in  Bank  Denying 
Hearing. 

PER  GUBIAM.  The  application  for  a 
hearing  In  this  court  after  decision  1^  0» 
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district  court  of  appeal  of  tlie  second  appel- 
late district,  division  one,  Is  denied. 

[K]  In  denying  tlie  petltioD  we  would  say 
that  we  withhold  approval  from  the  portion 
of  the  oplnlm  of  the  district  court  of  appeal 
holding  that  parol  evidence  of  the  circum- 
stances under  which  the  ten  order  contracts 
were  made  was  Inadmissible  for  the  pur- 
pose of  showing  that  the  order  contracts  were 
all  but  parts  of  a  single  transaction.  A  de- 
dsion  of  the  gnestlon  so  presented  was  not 
necessary.  The  evidence  was  offered  only  for 
the  purpose  of  laying  the  foundation  for  a 
further  showing  that  it  was  agreed  that  upon 
the  delivery  of  e&cti  machine  the  plaintUf 
should  execute  a  lease  agreement  and  that 
this  lease  agreement  should  contain  a  pro- 
vision whereby  the  plaintiff  would  in  effect 
carry  Insurance  on  the  machine  for  the  bene- 
flt  of  the  defendant.  There  was  no  provision 
U  the  order  contracts  for  the  execution  of 
any  such  lease  agreement  or  any  lease  agree- 
ment at  all.  This  being  bo,  the  attempt  to 
show  an  understanding  for  the  execution  of 
tb«  lease  agreements  was  but  an  attempt  to 
vary  by  parol  or  extrinsic  evldaice  the  terms 
of  writtm  contracts.  This  could  not  be  d<»ie, 
whether  the  tai  contracts  were  or  were  not 
parti  of  a  single  transaction. 

OLMSY,  SHAW,  J.,  WILBUB,  and 
8L0ANB,  concur.  ANGBIjLOm,  C  J., 
and  L£NNON,  J.,  concar  in  the  denial  of  the 
petition  for  hearing  in  this  courL 


(S2  C«a.  App.  S22) 

DILLINQHAM  at  al.  V.  DAHLGREN. 
(Civ.  86B8.) 

(District  Conrt  of  Appeal,  First  District.  Dlvl- 
■ioB  2.  California.  AprU  21,  1921.) 

1.  Frauds,  statute  of  «=»I58(4)— Evldeace  held 
issflfflolflnt  to  show  eoMpleta  writtea  ota- 
traot  of  sale. 

In  an  action  for  tibe  breadi  of  an  agreement 
to  sen  real  estate,  wherdn  the  statute  was 
urged  as  a  defense,  testimoiiy  taken  in  con- 
nection with  a  reference  In  the  preUminsrj 
agreement  to  a  contract  to  be  completed  held 
to  Indicate  that  the  partis  intended  the  exe- 
cution of  a  new  agreemcDt  with  a  preliminary 
agreement  as  a  basis,  and  that  the  defendant 
never  delivered  to  plaintiff  for  her  approval  a 
proper  written  contract,  bat  that  he  delivered 
a  proposed  contract  coDtaining  important  fea- 
tures in  addition  to  those  contained  in  the  pre- 
Uminary  agreement. 

2.  Frauds,  statute  of  «=9l06(2)— Contraot  far 
transfer  of  realty  must  be  oomplete. 

Where  the  transfer  of  a  piece  of  real  es- 
tate is  involved,  the  parties  cannot  leave  to 
future  oral  agreement  any  of  the  essential 
parts  of  their  contract 
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3.  Evldenoe  «s>IS8(27)— Fraais.  stalate  •! 
«=97l— AgrMRiMt  for  trusfer  of  raaRy 
oannot  be  pravad  orally. 

In  an  action  for  the  breach  of  an  agree- 
ment to  sell  her  real  estate,  wherein  the  statute 
of  frauds  was  involved,  and  the  case  did  not  in- 
volve a  lost  instrument,  the  case  did  not  come 
within  the  rule  concerning  secondary  evidence 
as  provided  for  by  Code  Civ.  Proc.  {  1855,  bot 
was  covered  by  section  1973,  providing  that, 
where  anch  an  agreement  is  involved,  evidence 
cannot  be  received  without  the  writing. 

4.  Frauds,  statate  of  «s»158(3)-^eraetlvt  re- 
citai  may  be  Mred  but  act  erasted  by  H>*l 

evldanoe. 

A  description  of  land  sought  to  be  sold  un- 
der a  broker's  contract  can  be  cured,  but  cot 
created,  by  parol  evidence,  and  such  role  ap- 
plies ^th  equal  force  to  every  other  redUl 
which  the  law  requires  to  be  in  writing. 

5.  Contracts  «=:»I5— Consent  of  parties 
essary. 

It  is  essential  to  the  validly  oi  contracts 
tbat  the  parties  should  have  consented  to  the 
same  subject-matter  in  the  aame  sense,  and 
they  must  have  contrafited  ad  idem. 

6.  Contraots  «S932— Aoreemeat*  to  be  redMsd 
to  writtng  not  binding  until  so  redooedi 

Preliminary  negotiations  leading  np  to  ^ 
execution  of  a  contract  must  be  distinguished 
from  the  contract  itself,  and  to  be  final  the 
agreement  must  extend  to  all  the  terms  wUeh 
the  parties  intend  to  introduce,  and  there  is  ne 
binding  contract  wber^  although  its  terms  have 
been  agreed  on  orally,  the  parties  have  also 
agreed  that  it  shaH  not  be  binding  until  evi- 
denced by  writing;  the  same  rule  api^ying 
whether  the  preliminary  negotiations  wore  oral 
or  written. 

7.  Coatraots  ^a»25— Agrsenaat  ta  Hako  oei- 
tract  [RvalM. 

An  agreement  tbat  parties  will  in  tiie  fn- 
ture  make  auch  contract  as  they  may  tiiea 
agree  upon  amounts  to  nothing,  and  cannot  be 
made  the  basis  of  a  canse  of  action;  for,  whm 
a  final  contract  fails  to  express  some  matter 
as  time  of  payment,  the  law  may  imply  ths  in- 
tention of  the  parties,  but,  where  a  preliminary 
contract  leaves  certain  tenna  to  be  agreed  upoa 
for  the  purpose  of  a  Ihial  contract,  Uiere  can 
he  no  implicatimi  of  what  tiie  parties  wfB 
agree  upon. 

Appeal  from  Superior  Ooort*  ^cflno  Onm- 
ty;  H.  Z.  Austin,  Judge. 

Action  by  Bvelyn  L.  Dillingham  and  hus- 
band against  A.  H  Dahlgren.  Judgmoit  tat 
plalntlflte,  and  defendant  appeals:  Reraned. 

O.  I*  Aynesworth,  li,  N.  Barber,  and  A. 
W.  Carlson,  all  of  Fresno,  for  appellant. 

H.  Ll  Meyers,  Bay  C.  Wakefield,  and  H.  T. 
Brlggs,  all  of  Fresno,  for  respondents. 

LANGODON,  P.  J.  litis  Is  an  appeal  hy 
the  defendant  from  a  judgment  against  him 
for  $1,350  for  the  breach  of  an  agreement  to 
sell  to  the  plaintiffs  a  certain  piece  of  real 
property  situated  at  Frerao,  OaL 
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AppcSIut  OMttendB  that  the  compbhit, 
eridoice,  and  flndlngs  are  insuflSi^eiit  to  sns- 
taln  the  jadgment  beeanse  tiiey  do  not  show 
a  blndhig  agreement  between  the  parties  for 
the  sale  ot  this  property.  The  contract  saed 
upon  Is  brief,  and  la  as  follows: 

"A.  L.  Dablgren  agrees  to  sell  to  Hrelyii  £*.' 
DiUfaighant  the  following  described  propertj. 

"Lots  7  and  B.  Vj  8  Blk.  88  Belmont  Add. 
for  the  SDtn  of  $3,750.00,  to  be  paid  as  fol- 
lows: (100.00  deposit,  $400.00  oo  complettoo 
of  eoQtract,  and  $35.00  per  month  or  more  in- 
eluding  interest  at  7%. 

"Seller  agrees  that  he  will  paint  woodwork 
Id  kitchen,  TBrnigb  woodwork  in  dining  and  liv- 
ing rooms,  also  paiot  porch  and  steps.  Seller 
agrees  to  pay  for  cement  walk  from  house  to 
street,  tmyer  to  par  for  street  work. 

•'A.  L.  Dablgren. 
"Erelm  L.  DUllngham." 

The  case  as  made  by  the  plaintiff  contains 
two  frailties:  (1)  Concerning  the  applicabil- 
ity of  the  statute  of  frauds;  (2)  concerning 
the  making  of  contracts  in  generaL  These 
two  frailties  happen  to  run  arm  in  arm  un- 
der the  facts  of  this  particular  case,  bat  are 
not  necessarily  dependent  one  on  tbe  other. 

First,  we  shall  take  np  the  consideration 
«f  the  case  as  to  how  it  measures  up  when 
we  consider  the  clause  of  the  statute  of 
frauds. 

The  trial  court  found: 

**That  by  the  phrase  'on  complethm  of  con- 
tract* in  said  prelimhiary  agreement  (the  doc- 
oment  herein  set  oat)  the  parties  intended  the 
execution  of  a  more  formal  agreement  in  writ- 
hig  in  accordance  with  the  terms  of  said  pre- 
liminary agreement." 

It  Is  the  contention  of  appellant  that  this 
finding  la  not  sustained  hy  the  evidence,  and 
that  it  appeara  from  the  testimony  of  the 
Itlalntlff  that  it  was  not  intended  that  the 
parties  had  completed  their  agreement^  bat 
fliat  it  was  the  intention  of  all  parties  to 
agree  to  enter  into  an  agreement  In  the  fu- 
ture embodying  conditions  whldi  would  be 
satisfactory  to  both  partios.  The  testimony 
of  tbe  plaintiff  certainly  sustains  this  posi- 
tion.    She  testlBed  as  follows: 

"Q.  At  the  time  this  little  memorandum 
which  has  been  introduced  in  evidence  was 
signed,  was  there  any  conversatioD  between  you 
and  Mx.  Dshlgren  that  some  formal  agreement 
wonld  be  drawn  np  for  the  sale  and  purchase 
of  the  lands?  A.  Mr,  Dahlgren  was  to  go 
ahead  and  complete  a  form  of  contract  Q. 
Now  was  anything  said  about  what  would  be 
in  the  terms  of  that  contract?  As  a  matter  of 
fact  nothing  was  said  as  to  what  the  terms  of 
that  contract  would  be,  was  there?  A.  No;  imly 
Just  there  would  be  a  mutual  agreement  Q. 
And  this  little  paper  that  has  been  Introdoced 
in  evidence  here,  marked  Plaintiff's  Exhibit 
2,  was  not  intended  to  be  an  agreement  at  aU, 
bat  simply  Something  to  be  signed  until  the 
formal  agreement  was  drawn?  A.  Well,  it  was 
an  agreement  Q.  But  it  wasn't  to  be  an 
agreement  that  yon  people  should  buy  and  sell 
property?   A.  It  waa  an  agreement  from  wbicb 
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a  contract  waa  to  be  made.  Q.  But  you  were 
not  going  to  sign  just  any  agreement  Mr. 
Dahlgren  drew  np,  were  yon?  A.  Any  reason- 
able form  of  contract;  yes.  Q.  But  you  don't 
answer  my  question.  Please  answer  the  ques- 
tion. You  wouldn't  have  s^ned  Just  sny  agree- 
ment Mr.  Dahlgren  would  have  drawn  up,  no 
matter  what  its  terms  were,  would  you?  A.  I 
don't  believe  I  quite  onderstand.  Q.  In  other 
words,  if  Hr.  Dahlgren  had  drawn  up  an  agree- 
ment for  the  sale  and  purchase  of  that  land 
with  terms  and  provisions  in  it  that  you  didn't 
like,  you  wouldn't  have  signed  it,  would  youV 
A  No.  Q.  In  other  words,  whatever  agree- 
ment he  was  to  dmw  up  would  have  to  be  one 
which  you  would  agree  to?  A.  I  vras  perfectly 
willing  to  sign  a  regular  form  of  contract  Q. 
Your  idea  was  that  any  contract  he  drew  np 
wonld  have  to  he  such  as  yon  would  apprOTe? 
Is  that  right?  A  Tes;  I  think  so.  Q.  In 
other  words,  if  he  had  drawn  a  contract  with 
terms  which  you  Uiought  were  wrong  or  unfair 
to  you,  you  would  not  have  signed  it.  A.  No. 
Q.  And  as  to  the  matter  of  an  agreement,  nei- 
ther you  nor  he  had  said  anything  about  just 
what  terms  or  provisions  were  to  go  into  It, 
had  you— hadn't  been  a  word  said  about  it? 

Not  exactly,  but  Mr.  Dahlgren  handed  me 
a  contract  whi<^  was  perfectly  all  right  with 
me  and  which  I  was  willing  to  sign.  Q.  Was 
that  before  this  little  memorandum  waa  signed? 
A.  No;  after.  Q.  That  is  the  paper  that  waa 
introduced  in  evidence?  A.  Yes  sir.  Q.  But, 
now,  Mrs.  Dillingham,  answer  my  question. 
Prior  to  the  time  that  paper  was  drawn  up  and 
handed  to  you,  you  and  he  had  had  no  discus- 
sion whatever  as  to  the  terms  and  conditions 
of  the  contract  to  be  drawn.  A.  No.  Q.  And 
yon  didn't  know  what  terms  and  provisions  the 
contract  be  was  to  draw  would  have  in  it?  A. 
No;  certainly  not,  but  I  was  certainly  under 
the  impression  It  would  be  a  regular  form  of 
contract  that  is  always  ased  in  real  estate 
sales.  Q.  Now  tell  me  what  the  regular  form 
of  contract  in  real  estate  sales  contains.  I 
want  to  say  I  have  never  seen  one  and  I  have 
been  In  the  business  for  12  years.  A.  I  don't 
say  I  can  explain  exactly,  but  I  think  you  have 
one  in  your  hand.  Q.  No;  I  have  not  I  am 
sorry  to  say  I  have  not.  Now,  Mrs.  DlUing- 
ham,  as  a  matter  of  fact  there  is  no  such 
thing  as  a  regular  form  of  contract,  Is  there? 
A.  Yes;  in  a  way.  Q.  Well,  you  have  never 
seen  two  contracts  that  were  the  same?  A. 
Not  exactly.  Q.  Now,  as  a  matter  of  fact,  you 
and  Mr.  Dablgren  didn't  say  a  word  about  the 
drawing  of  a  regular  form  of  contract  did  you? 
A.  Well,  no;  but  It  was  understood.  Q.  It 
was  your  intention  whenever  he  submitted 
whatever  form  of  contract  he  did  submit  to  you 
that  you  should  take  it  to  your  attorney  for 
examination,  wasn't  it?  A.  Yes,  sir.  Q.  And 
you  did  take  it  to  your  attorney  for  examina- 
tion? A.  Yes,  sir.  Q.  And  asked  him  if  it 
was  all  right?  A.  Yes,  sir.  Q.  And  if  he  had 
upt  said  it  was  all  right  you  would  not  have 
signed  it?  A.  No.  Q.  Now,  then,  aa  a  matter 
of  fact  did  he  furnish  you  a  certificate  of  title? 
A.  No;  he  did  not  Q.  There  was  nothing  in 
the  agreement  about  his  furnishing  you  a  cer- 
tificate of  'title,  in  that  little  memorandum  of 
agreement?  A.  No,  sir.  Q.  Wasn't  anything 
said  in  it  about  furnishing  you  that  and  yon 
would  not  have  gone  ahead  with  the  agreement 
if  he  had  not  furnished  you  one?   A.  No,  sir. 
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Q.  And  he  would  hare  had  to  agree  to  put  that 
in  the  contract  before  yon  would  have  gone 
ahead  with  the  contract?  A.  Yes,  air.  ♦  •  • 
Q.  Ab  a  matter  of  fact,  as  far  as  70a  and  Mr. 
Dahlgren  are  concerned,  nothing  was  erer  said 
between  yoa  at  all  prior  to  the  snbmiBSion  to 
you  of  tbis'particnliur  metnotandum  in  evidence 
about  the  terms  that  would  go  into  the  con- 
tract, other  than  what  happens  to  be  in  this 
little  memorandum  about  the  price  and  descrip- 
tion of  the  property,  terms  ol  payment,  and 
things  he  would  fix  around  the  place  and  things 
you  would  fix  and  pay  for;  that  was  ell  that 
was  discussed?  A.  Tes,  sir.  Q.  And  yoa  left 
for  future  determination  all  the  terms  that 
should  go  Into  ft  completed  contract,  didn't 
yoa?  A.  Tes." 

[1]  Tbe  foregoing  testimony,  taken  In  con- 
nection with  tbe  reference  la  the  prelimina- 
ry agreement  to  &  contract  to  be  completed, 
Indicates  clearly  that  the  parties  Intended 
the  execution  of  a  new  agreement,  with  tbe 
preliminary  agreement  as  a  basis,  bnt  con- 
taining many  additional  prorisions  to  be  de- 
termined by  future  negotiations.  The  evi- 
dence does  not  show  tliat  tike  defendant  de- 
livered to  the  plaintiff  for  her  approval,  a 
contract  in  writing  which  embodied  substan- 
tially the  terms  of  the  preliminary  agree- 
ment, together  with  tbe  conditions  that 
would  have  been  implied  by  law,  but  that  he 
delivered  to  her  a  draft  of  a  proposed  con* 
tract  to  which  was  added  many  Important 
features  In  addition  to  those  contained  In 
the  preliminary  agreement, 

[2,  S]  In  the  transactions  between  the 
plaintiff  and  defendant,  Involving  as  they 
did  a  transfer  of  a  piece  of  real  estate,  the 
parties  could  not  leave  to  future  oral  agree- 
ment any  of  the  essential  parts  of  their  con- 
tract. The  case  does  not  involve  a  lost  In- 
strument, and  therefore  does  not  come  with- 
in tbe  rule  concerning  secondary  -evidence. 
Code  Civ.  Proc  {  1S55.  But  the  case  Is  cov- 
ered by  Code  of  Civil  Procedure,  {  1973, 
which  provides  that  In  a  case  involving  such 
an  agreement  as  is  here  claimed  evldenc? 
cannot  be  received  without  the  writing.  In 
Swisher  v.  Conrad,  76  Fla.  644,  646,  80  South. 
564,  565,  the  Supreme  Court  of  Florida  said : 

"The  written  memorandum  for  the  sale  of 
land  required  by  the  statute  of  frauds  cannot 
rest  partly  In  writing  and  partly  in  parol,  but 
the  written  memorandum  must  disclose  all  tbe 
terma  of  the  sale.  Rhode  t.  Oallat,  70  FU. 
636,  -70  South.  471." 

In  Klein  v.  Markarlan,  175  Cal.  37  at  page 
40,  165  Pac.  3,  at  page  4,  Mr.  Justice  Sloss, 
qpeaking  of  sucb  a  omtract  as  .this  mesao- 
randum,  says: 

"Furthermore,  the  contract  fails  to  provide 
bow  the  obligation  to  make  the  deferred  pay- . 
roents  is  to  be  evidenced  or  secured.  The  op- 
tion was  signed  by  the  defendant  alone.  Ue 
was  to  convey  his  land  upon  payment  of  less 
than  one-fourth  of  the  purchase  price.  There- 
upon be  would  have  no  writing  signed  by  any 
one  evidencing  an  obligation  to  pay  the  bal- 
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ance,  nor  any  security  for  such  balance  beyond 
the  inadequate  security  of  a  vendor's  lien.  If 
this  was  the  intent  of  the  parties,  specific  per- 
formance might  have  been  properly  reftued 
upon  the  ground  that  the  contract  was  not 
*juat  and  reasonaUe'  as  to  the  defendant.  CSv. 
Code,  S  3301;  Godwin  T.  Oollins,  S  Del.  Ch. 
196;  Diamond,  etc.,  Cki.  t.  Todd,  •  DeL  Ch. 
163  n.4  Ad.  Srn.  if,  on  the  other  hand,  tbe 
parties  contemplated  that  the  purchaser  aboold 
give  some  form  of  secured  evidence  of  indebt- 
edness to  cover  the  deferred  payments — and 
this  the  plaintiffs  own  conduct  shows  to  have 
been  his  view — the  agreement  was  entirely  un- 
certain with  respect  to  the  manner  in  wfaicli 
the  balance  ahould  be  evidenced  and  secured 
Marsh  T.  Lott,  8  CaL  App.  S85  [97  Pac  163]." 

In  the  case  of  Co-op.  AB8*n  t.  PhflUpB,  B6 
CaL  638,  the  court  refasod  to  enforce  an 
agreement  because  It  appeared  Uiat  It  was 
not  really  flie  final  contract  between 
parties,  but  tbe  basis  on  whidi  to  condiide 
a  contract  for  ttie  sale  of  land.  In  ^e  case 
of  Wlneburgh  t.  Oay.  27  Cal.  App.  603,  ISO 
Pac.  1003,  the  memorandum  which  was  tbe 
basis  of  ttie  action  read  as  follows:  , 

"I  will  lease  to  you  the  stores  now  occupied 
by  tbe  Union  Title  &  Trust  Co.  for  6  years, 
beginning  Jan.  1,  1911,  f260  for  the  first  two 
years  and  f275.00  for  the  following  three  years. 

Usual  clauses  in  lease  to  rebuilding." 

It  was  held  that  the  last  sentence  In  this 
memorandum  was  uncertain  and  that  it  was 
not  a  completed  agre^ent  In  ttUs  case 
the  memorandum  set  forth  was  also  a  pre- 
limlna]^  agreement,  and  tbe  controversy 
arose  over  a  failure  to  agree  upon  the  pro- 
visions to  be  included  in  the  formal  contract 
between  the  parties.  The  court  said,  at 
page  606  of  27  CaL  App.,  at  page  lOOS  oc 
150  Paa: 

"  >It  is  well  settled  that  no  action  will  Ue  to 
enforce  tbe  performance  of  a  contract,  or  to 
recover  damages  for  its  breadi,  unteas  it  be 
complete  and  certain;  and  the  rule  applies  as 
well  to  price  as  to  subject-matter  and  parties.' 
Talmadge  v.  Arrowhead  R.  Co.,  101  Cal.  367. 
371  [35  Pac.  1000] .  'To  aatisfy  the  sUtute  ol 
frauds  a  memorandum  "must  contain  the  es- 
sential terms  of  tbe  contract  expressed  wUh 
such  a  degree  of  certainty  that  it  may  be  un- 
derstood without  recourse  to  parol  evidence  to 
show  the  intoition  of  tbe  parties."  5  Browne 
on  Statote  of  Frands.  S  871.  In  Breckinridge 
V.  Crocker.  78  Oal.  529  [21  Pac.  1791,  the  court 
said:  "The  memorandum  must  contain  bU  the 
material  elements  of  the  contract."*  Seymour 
7.  Oelrichs,  156  Cal.  782,  787. 1S4  Am.  Bt  Bep. 
154,  106  Pac.  88." 

In  the  case  of  Foel  t.  Bronswidc,  210  N. 
Y.  at  page  S14;  110  N.  B.  at  page  620,  tbe 

court  says: 

"In  order  to  satisfy  the  requirements  of  the 
statute  of  frauds,  the  written  note  or  mecoran- 
dum  must  include  all  the  terms  of  the  com- 
pleted contract  which  the  parties  made.  It  is 
not  sufficient  that  the  note  or  memoranduis 
may  express  the  terms  of  a  contract  It  Is  cs- 
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■entlal  tbat  it  dull  eomdetdy  erfdonee  Oie 
contract  wbidi  tli«  partiw  made.  It  Instead 
Dt  prOTins  the  existence  of  tlwt  contract,  it 
establishee  that  there  was  in  fact  no  contract 
or  eridenced  a  contract  in  terms  and  conditiona 
different  from  that  whidi  the  parties  entered 
into,  it  falls  to  comply  with  the  sUtute." 

Butenberg  t.  Blaln,  47  Cal.  213,  involved 
,a  cash  sale;  Mann  v.  Biggins,  83  Cal.  66, 
23  Pac.  206,  involved  an  exchange  In  pnesen- 
tl;  EastOD  V.  Montgomery,  90  Cal.  SOT,  27 
Pac  280.  25  Am,  St.  Bep.  123,  Involved  a 
contract  to  sell  on  time,  but  the  terms  were 
stated  tn  the  roemorandnm  except  such  terms 
aa  the  law  implies;  Preble  v.  Abraham,  88 
Cal.  245,  26  Pac.  09,  22  Am.  St  Kep.  301, 
Involved  a  defective  description  which  It  was 
held  contd  be  cared  not  by  the  Introduction 
ct  the  oral  conversations,  but  by  evidence 
showing  ownership  In  the  defendant  to  cer- 
tain lands  at  the  time  of  the  contract,  the 
location  thereof,  etc.;  and  as  stated  by  Mr. 
Justice  L^nnon  In  Proulx  v.  Sacramento 
Valley  Land  Co.,  19  Cal.  App.  S29,  at  page 
S34,  126  Pac.  S09,  at  page  511 : 

"In  short,  a  description  of  land  sought  to  be 
sold  under  a  broker's  contract  can  be  cnred, 
but  not  created,  by  partd  evidence." 

[4]  What  was  said  by  the  learned  Justice 
In  reference  to  a  defective  redtal  as  to  de- 
scription applies  with  equal  force  to  every 
other  recital  which  the  law  requires  to  be 
la  writing. 

We  will  now  take  up  a  consIderatl<»i  of 
the  case  tmder  the  rules  governing  the  crea- 
tion of  contracts  in  general,  and  in  this  be- 
half we  win  for  the  moment  turn  our  bac&s 
on  the  statute  of  frauds. 

[S,  I]  "It  is  essential  to  the  validity  of  a 
contract  that  the  parties  should  have  con- 
sented to  the  same  subject-matter  In  the  same 
sense.  They  must  have  contracted  ad  Idem." 
Breckinridge  v.  Crocker,  78  Cal.  629,  536, 
21  Pac.  179.  181.  In  this  connection  one 
of  the  rules  governing  the  creation  of  con- 
tracts in  general  is  stated  In  13  Corp.  Jur. 
288*  S  100.  as  follows: 

"The  preliminary  negotiatioDS  leading  op  to 
the  executtoQ  of  a  contract  must  be  distin- 
gnished  from  the  contract  itself.  There  is  no 
meeting  of  the  minds  of  the  parties  while  they 
are  merely  negotiating  as  to  the  terms  of  an 
agreement  to  be  entered  into.  To  be  final,  the 
agreement  mnat  extend  to  all  the  terms  which 
th^  parties  fiAend  to  introdoce,  and  material 
tenna  cannot  be  left  for  future  settlement; 
nor  is  there  a  binding  contract  where,  although 
ita  terms  have  been  agreed  on  orally,  the  par- 
ties have  also  agreed  that  it  shall  not  be  Und- 
ing  nntD  evidenced  1?  wrlttng.** 


The  same  rule  applies  whether  the  pre- 
liminary negotlatlona  wera  oral  or  In  writ- 
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ing,  if  it  manifestly  appears  that  certain 
parts  of  the  contHct  are  later  to  be  agreed 
upon  and  inserted  In  the  formal  draft  The 
writer  has  carefully  selected  all  of  the  fol- 
lowing cases  as  substantiating  the  forgoing 
proposition;  Fuller  v.  Beed.  38  Cal.  99,  109; 
Co-operative  Aas*n  v.  Phillips,  56  Cal.  539. 
545 :  Pac.  B.  M.  Ca  V.  Railway  Co.,  90  Cal. 
627,  633.  634,  27  Pac  625;  Talmadge  v.  Ar- 
rowhead-B.  Co.,  101  CaL  367,  371,  35  Pac. 
1000;  Spinney  v.  Downing.  108  Cal.  066,  668, 
41  Pac.  797 ;  Jules  Levy  &  Bro.  v.  A.  ilautz  & 
Co..  16  CaL  App.  666,  670.  117  Pac.  936;  Las 
Palmas,  etc..  Distillery  v.  Garrett  &  Co.,  167 
Cal.  397,  400,  139  Pac.  1077;  Mercantile 
Trust  Co.  T,  Sunset  etc.,  Co.,  176  CaL  461, 
469.  168  Pac.  1037;  Durst  v.  Jolly,  85  CaL 
App.  184,  190,  169  Paa  449.  The  rule  Is 
general  In  California  whether  the  question 
arises  In  a  case  of  specific  performance  (Co- 
operative Ass'n  V.  Phillips,  supra) ;  or  an  ac- 
tion to  foreclose  a  mortgage  (Mercantile 
Trust  Co.  V.  Sunset,  etc.,  Co.,  supra);  an  ac- 
tion to  Qolet  title  (Durst  v.  Jolly,  supra); 
or  an  action  for  damages  (Talmadge  v.  Ar- 
rowhead B.  Co.,  supra ;  Jules  Levy  Bros. 
V.  A.  Mautz  &  Co.,  supra ;  Las  Palmaa,  etc^ 
Distillery  v.  Garrett  &  Co.,  supra). 

[7]  An  agreemoit  that  parties  wlU,  in 
the  future,  make  such  contract  as  they  may 
then  agree  npon  amounts  to  nothing.  An 
agreement  to  enter  into  negotiations  and 
agree  upon  tlie  terms  of  a  contract  If  they 
can,  cannot  be  made  the  basis  of  a  cause  of 
action.  Where  a  final  contract  falls  to  ex- 
press some  matter,  aa,  for  lostance,  a  time 
of  payment,  the  law  may  Imply  the  intention 
of  the  parties;  but  where  a  preliminary  con- 
tract leaves  certain  terms  to  be  agreed  upon 
for  the  purpose  of  a  final  contract,  there  can 
be  no  Implication  of  what  the  parties  will 
agree  upon.  Shepard  v.  Carpenter,  54  Minn. 
153,  55  N.  W.  906.  See,  also.  Bldgway 
Wharton,  6  H.  I*  Cases,  268t  10  B^rint, 
1297. 

In  the  present  case  It  not  only  appears  that 
the  agreement  relied  opon  was  silent  as  to 
many  matters  essential  to  a  contract  between 
the  parties,  but  It  further  appears  that  It 
was  not  intended  and  did  not  purport  to  be 
a  final  contract  between  the  parties,  but  only 
a  preliminary  agreement;  that  the  parties 
Intended  further  negotiations  and  mutual 
agreements  as  to  numerous  other  matters  in- 
volved in  the  transaction  between  them;  that 
these  matters  when  agreed  upon  were  to  be 
embodied  In  a  final  contract  between  the 
parties,  but  no  agreement  with  reference 
to  them  was  ever  reached. 

The  Judgment  la  reversed. 


We  concur:  NOUBS^  J.t  8TUBTB. 
■VANT»  J. 
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CHADBOURNE  et  aL'  v.  WHITE. 
(Civ.  2266.) 

(Dlatrlct  Gonrt  of  Appeal,  Third  Distlrct,  OaU- 
fonda.  April  22,  1921.) 

Prlnelpal  and  agent  4=:>I66(4)— Knowledge  of 
agent's  wot  aeoessary  for  rattflcatlon  by  prin- 
cipal. 

For  an  alleged  agent's  warrantieB  and  rep- 
resentatiODa  to  be  ratified  hj  the  principal,  the 
principal  must  hare  knowledge  thereof. 

Appeal  from  Superior  Court,  Butte  County; 
H.  D.  Oregory,  Judge. 

Action  by  F.  A  Chadboume,  Jr.,  and  an- 
other, partners  as  C%adboume  Bros.,  against 
J.  M.  White.  Judgment  for  defendant,  and 
iflaintUEs  aKieal.  Reversed. 

Harry  Davids,  of  Chlco,  for  appellanta. 
Bond  it  Dein^t,  of  Gblco^  for  respondent 

HART.  J.  This  actum  Is  tqr  tHe  plain- 
tub  as  copartners  against  the  defendant 
upcm  a  pnnnlssory  note  for  the  sum  of  91.000, 
dated  April  8. 1914,  and  due  and  payable  <hi 
Septembw  1,  1914.  The  com^alnt  la  In  tiie 
usual  form  of  such  an  action.  In  due  time 
the  defendant  filed  an  answer,  admitting  the 
execution  of  the  note  by  blm,  and  that  it 
was  given  as  in  part  payment  of  a  certain 
tractor,  but  defiendlug  himself  against  the 
validity  of  the  note  on  the  ground  that  the 
tractm  failed  to  measure  np  to  an  alleged 
express  warranty  made  by  the  seller  as  to 
the  capacity  of  the  machine  to  perform  the 
work  for  wbitdi  It  was  designed.  The  an- 
swer alleges  tliat,  immediately  m>on  discov- 
ering that  tile  tractor  was  not  as  warranted, 
the  defendant  resdnded  the  contract  for  its 
purchase  and  <^ered  to  restore  the  tractor, 
to  the  plaintiffs,  at  the  same  time  demanding 
the  return  to  him  of  the  note  in  suit;  that 
^aintiffs  refused,  and  ever  since  have  re- 
fused, to  accept  the  return  of  raid  tractor 
and  to  deliver  to  defendant  the  raid  note. 
In  the  same  answer  the  defendant  set  up  a 
second  defense  based  upon  false  and  fraudU' 
lent  representations  by  the  plalntifrs  relatlvo 
to  the  tructor  and  Its  capacity  or  power  for 
doing  the  work  it  was  intended  tor.  Tti&t 
cause  of  action  also  contained.  In  the  same 
language  as  it  aM>eared  in  the  first  cause  of 
action,  the  allegatitm  that,  in  the  mouth  of 
July,  1914,  the  defendant  first  discovered  the 
worthlessness  of  the  tractor  and  then  offered 
to  return  the  same  to  ^alntlflb  and  to  place 
the  latter  in  the  same  position  as  they  were 
before  the  defendant  entered  into  the  con- 
tract for  the  purchase  of  the  engine  and  de- 
manded of  plaintiffs  the  return  of  the  note 
upon  which  tlie  complaint  declares,  and  that 
plaintiffs  have  at  all  times  since  said  offer 
refused  to  accept  the  same  and  to  redeliver 
said  note  to  defoidant  The  answer  prayed 
for  the  cancellation  of  the  note  and  for  the 


sum  of  $3,000  for  loss  Of  crop  1^^  reason  ot 
the  failure  of  the  tractor  to  perftnm  the  wotfc 
essential  to  the  growing  and  the  harvesting 
of  the  crop  for  the  year  1914. 

The  qradal  d^ense  or  the  connterdatm 
was  answered  by  the  plalntiflte,  and  on  the 
day  the  cause  came  on  for  trial  (December 
4,  1918)  the  defendant  made  an  appticatiaa 
for  leave  to  amend  his  answer,  and  the  same 
was  allowed.  The  effect  of  the  said  amend- 
ment was  to  ezdude  from  the  answM  all  the 
allegations  as  to  false  and  fraudulent  repre- 
seutations,  and  ccmsequently  to  leave  in  the 
case  as  the  sole  ground  for  the  rescissioo  of 
the  contract  of  purchase  and  thereupon  ttie 
cancellution  of  the  note  In  suit  the  fact,  as 
alleged,  that  the  tractor  was  not  aa  warrant- 
ed by  the  plaintiffs,  alleging  also  that  inune* 
dlately  upon  discovery  of  Oiat  fact  defend- 
ant offered  to  return  Uie  tractor,  eta 

Vpoa  the  issues  thus  framed  the  case  was 
tried,  and  on  the  16th  day  of  December,  1U8. 
the  case  was  taken  under  advisement. 

On  Mandi  U,  191^  no  decision  thai  having 
been  arrived  at  «■  declared,  the  d^endant 
moved  for  leave  to  file  another  amended  an- 
swer or  connterdatm  so  that  the  same  would 
"conform  to  the  pleadings  and  the  proof  tak- 
en at  the  trial."  The  amended  answer  chang- 
ed the  allegation  with  regard  to  offering  to 
return  the  tractw,  etc,  *immedlatdy  ap<» 
discovering  that  said  tractor  waa  worthless." 
by  stating  in  lieu  thereof  that  from  the  time 
of  the  delivery  of  th»  tractm  to  the  dtfend- 
ant  the  same  "proved  unworkable,"  but  that 
defendant  believed  and  had  fofth  that  tgr 
making  iffoper  r^irs  <m  the  same  raid  trac- 
tot  could  be  put  in  condition  to  perform  tin 
labor  which  the  plalntUEs  and  ttidlr  agent 
"warranted  and  represented  that  It  wonM 
perform  as  aforeraid."  The  auction  goei 
on  with  the  statement  Hiat  defendant  con- 
tinued to  liave  ftiith,  etc;,  until  the  date  he 
rescinded  tile  contract  of  purchase;  tint  the 
tractor  could  be  put  in  woikable  condltloa. 
and  that  he  employed  many  expert  tractor 
engineers  on  such  faitii,  at  great  opense,  to 
work  OD  and  operate  and  repair  the  machlna 
to  no  purpose,  however,  since  tiie  parts  ot 
the  tractor  continued  to  get  ont  ot  orda  or 
be  bnAen ;  that  thus  the  defendant  tested 
and  experimented  vrlth  the  tractor  upon  the 
belief  that  its  defects  could  he  so  corrected 
as  to  render  it  capable  of  performing  Its 
work  properly  until  the  month  of  Angost 
1914,  when  he  discovered  that,  said  tracttr 
was  inherently  defective  In  its  ctmMmetkB 
and  not  capable  of  l>elng  repaired  so  as  to 
make  it  work  as  warranted,  eta  ^Hie  rdltf 
asked  for  by  this  amended  answer.  In  ad£- 
ti<m  to  rescission  and  cancelation,  was  for 
damages,  not  for  the  cn^,  aa  was  Uw  prayer 
in  the  original  pleading  of  defendant,  bet  tot 
money  alleged  to  have  been  expended  fay  de- 
fendant in  repairing  and  attempting  to  o^tt- 
ate  the  tractor. 


««»For  oUmf  oasM  set  ubm  Upla  and  KEY-NUHBSa  In  all  K«r-Numb9r«d  OlsMU  and  ladma 
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The  plaintiffs  moved  to  itrike  ont  the  sec- 
ond amended  answer,  and  also  filed  a  demar- 
rer  thereto,  but  the  motion  was  denied  and 
the  d^urrer  or^  ruled.  These  wders  were 
made  on  the  8tb  da;  of  Septembw,  191A. 
Plaintiffs  therenp<ra  filed  an  answer  to  the 
answer  and  counterclaim  of  defendant  On 
the  15th  day  of  September.  1919,  the  court 
filed  a  wrlttoL  dedslan  against  the  plolntlflb, 
and  oa  the  23d  day  of  September,  1919,  coun- 
sel for  plalntlA  moved  to  reopen  the  cause 
before  Judgment.  The  prindpat  ground  upon 
which  said  motion  was  founded  and  pressed 
was  that  ttie  seomd  amended  answer,  filed, 
as  seal,  after  the  trial  of  the  case— that  Is, 
after  the  proofs  had  been  received  and  the 
case  submitted  tor  decWon— cmtalned  *^ew 
and  other  matter  than  tb».t  contained  In  the 
amended  answer  and  cross^mplalnt  upon 
which  said  defendant  ttfled  when  the  nld 
cause  was  tried  and  heard,  and  when  the 
said  cause  was  submitted  to  the  aboro-oi- 
tltled  court  for  deddcm."  This  motion  was 
denied. 

Findings  were  made  and  Judgment  render- 
ed and  entered  rescinding  the  ccmtract  of 
sale  of  the  tractor  and  (»derlng  the  note  In 
salt  to  be  delivered  to  defendant  tot  cancel- 
lation. The  dtiCendant  was  not  awarded  dam- 
ages. 

Tills  appeal  Is  by  the  platntlfl  from  Oie 
judgment  so  entered,  and  Is  sui^>orted  by  a 
transcript  of  the  proceedings  had  at  tbe  trial, 
as  prescribed  by  sectlOQ  903a  itf  the  Code  of 
Civil  Procedure. 

The  assignment  of  etrot  first  discussed  In 
tile  brleft  Invidves  the  actltm  of  tlie  court  In 
allowing  the  defendant  to  file  the  amwded 
answer  after  trial  had  been  completed  and  in 
denying  the  motion  of  the  plaintiff  for  a  re- 
labelling of  tbe  case  after  tbe  filing  of  said 
amended  pleading,  but  we  may  waive  cmsld- 
CTatlon  of  this  point,  since  we  bave  condnded 
that  the  judgment  must  for  other  zeasons  be 
reversed. 

In  taking  up  the  merits  of  the  ccmtroversy 
It  is  deemed  the  more  orderly  first  to  state 
the  facts  of  the  transaction  upon  which  this 
action  Is  founded.  One  Joseph  Peltier  was  in 
the  year  1918,  and  down  to  the  date  of  the 
sale  thereof  by  him,  the  owner  of  a  ranch 
not  far  from  Snison  City.  In  Solano  county, 
consisting  principally.  If  not  altogether,  of 
tule  lands.  Either  in  the  month  of  November 
or  December,  1913,  he  purchased  at  Los  An- 
geles two  Buffalo-PlttB  gas  tractors,  paying 
therefor  the  sun  of  $1,500  each;  the  price 
of  said  tractors  later  and  at  the  time  of  the 
trial  of  this  action  having  advanced  to  the 
sum  of  $3,000  each.  Before  completing  the 
contract  for  the  purchase  of  sa[d  tractors. 
Pelttor  had  tbe  raachioee  examined  by  an 
expert  **gas  engine  man"  employed  by  him 
for  that  purpose.  Peltier  worked  the  trao 
tors  on  bis  ranch  satisfactorily  from  the  time 
that  they  were  delivered  to  him  (either  in 
the  month  ol  November  or  the  month  of 


December,  1918)  for  very  dose  to  two  months 
and  until  the  wint^  rains  set  in.  causing  the 
ground  to  becmne  so  soft  that  tbe  engines 
could  no  longer  be  used  fbr  Rowing  purposes. 
Wtaoi,  fbr  the  reason  Just  stated,  Uie  wait- 
ing of  the  traders  ceased,  Pdtter  caused 
the  magneto  and  electric  parts  of  the  ma- 
chine In  questloi  here  to  be  removed  and  the 
tractor  to  be  covered  at  the  place  m  tiie 
ranch  where  tbe  woi^  at  operating  It  had 
ceased,  and  there  allowed  It  to  r«naln  until 
It  was  sold  and  ddlvered  to  the  defoidant 
In  the  numth  of  April,  1914,  as  wlU  be  later 
more  fully  explained. 

Wlthhi  four  monOis,  appnndmatdy,  after 
the  operatlm  of  the  tractor  had  been  stop- 
l>ed,  as  above  e^qilalned,  Pdtler  sold  his 
ranch  and  all  Its  eqnlpmenta,  Indudlng  the 
tractws  referred  to,  to  Ghadboume  Bro&, 
the  pl^tlffs  berdn.  l%e  randi  and  all  tba 
madilnery— the  agricnltural  Imiduuents,  In- 
dudlng, as  stated,  the  tractors  mentlcmed — 
oa  said  randi  were  add  tgr  t^lttor  for  a  lump 
sum. 

After  Pdtler  had  made  arrangonents  to 
■ell  his  randi  to  tb%  Cnudbonmes  (this  state- 
meut  Is  based  on  the  testlmimy  of  Pdtler 
testl^rlng  as  a  witness  for  the  defmdant  and 
Is  not  contradicted),  a  man  named  Gllne,  re- 
dding In  San  Fnmdsco,  called  on  him  (Pd- 
tler) and  said  to  PdUer  that  be  (Qine)  had 
a  cll«it  for  <me  <tf  those  engines,  and  asked 
Pdtler  If  he  dedred  **to  sdl  them."  Peltier 
replied  that  the  tractors  were  not  then  his 
property  and  referred  Cline  to  the  plaintiffs. 
Peltier,  at  the  time  <rf  that  conversation  with 
Cllne,  had  nevw  met  or  seen  Whlte^  the  de- 
fendant Pdtler  never  at  any  titae  resided 
on  the  randi,  his  residence  having  been  In 
tbe  dty  of  San  Frandsco.  His  son,  however, 
had  lived  on  the  ranch,  having  been  In  charge 
of  the  reclamation  work  thereon  while  his 
father  was  tbe  owner  of  tbe  ranch. 

Fred  A.  Chadboume,  one  of  the  plaintiffs, 
called  as  a  witness  by  tbe  defendant,  testi- 
fied that  he  had  never  met  the  defendant. 
White,  prior  to  the  transaction  eventuating 
in  the  sale  of  the  tractor  to  the  latter ;  that 
shortly  after  they  (tbe  Cbadboumes)  bad 
bought  the  Peltier  ranch  he  was  told  by  Pel- 
tier that  he  had  a  prospect  for  a  buyer  of 
one  of  the  tractors,  and  Chadboume  was  re- 
ferred by  Peltier  to  Cline,  who,  Peltier  toM 
Chadbonrne,  would  give  him  "the  details  of 
what  could  be  done  with  it";  that  he  (wit- 
ness) thereafter  called  on  Cline  In  San  Fran- 
cisco, and  that  th&  latter  explained  the  prop- 
osition for  the  purchase  of  the  tractor,  the 
terms  of  payment  and  where  and  how  the 
same  was  to  be  shipiied  to  tbe  defendant 
the  proposed  purchaser ;  that  the  proposition 
made  to  him  by  Cline  was  sattsfactoiy  to 
him  and  he  agreed  to  pay  Cline,  for  his  serv- 
ices in  effecting  the  sale  of  tbe  tractor  twc 
the  sum  of  $1,600,  20  per  cent  of  tbe  sale  or 
purdiase  price. 

The  defendant  White  was,  at  the  time  ttt 
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the  transactl<ms  Involved  herein,  engaged  In 
tbe  bnainess  of  farming .  In  Bntte  Coan^, 
then  harlng  under  lease  2,000  acres  of  what 
was  thai  known  as  the  "Phelan  ran<^,**  In 
said  ccamty.  and  forming  the  same  on  diares. 
About  a  year  prior  to  the  time  of  the  trans- 
actions Involved  boreln  the  said  Gllne  called 
on  White  at  his  raniA  and  undertOfA  to  sell 
to  htm  (White)  a  Hart-Farr  engine,  but  failed 
In  the  undertaking.  Subsequently  White  re- 
ceived a  letto*  from  Cllne  In  which  the  latter 
stated  that  "be  had  foand  an  engine  that 
would  do  my  work,  and  all  the  trouble  was 
that  It  was  too  heavy  for  fbe  ground  that  It 
was  In."  Cllne  In  said  letter  asked  White  to 
"onne  down  and  look  It  over."  White  short- 
ly thereafter  went  to  San  Frandsco,  and  on 
the  day  ftHlowlng  that  ot  his  arrival  In  that 
dty,  he,  accompanied  hy  OUne,  and  a  man 
named  Spears,  a  friend  of  the  defendant,  and 
who,  although  a  carpenter  by  trade,  had  had 
considerable  experience  in  handltim  gas  oi* 
gines,  went  to  the  Chadboume  ranch  and 
tbere  Inspected  the  tractor.  This  was  In  the 
moath  of  Febmary,  1914.  White,  whoi  tes- 
tifying, stated,  In  reply  to  a  question  by  his 
attorney  as  to  whether  "there  were  any  r^ 
resoitations"  made  with  r^rd  to  the  trac- 
tor, replied  that  there  were  and  that  such 
r^resentatlons  were  made  "1^  Mr.  Cllne 
and  by  Mr.  Peltier's  son."  Asked  what  those 
representations  were.  White  answered: 

"Mr.  Cline  told  me  the  machine  was  in  per- 
fect condition  and  bad  never  been  run  only  to 
demonstrate  it,  and  that  tbe  only  objection  to 
it  was  that  It  was  too  heavy,  and  that  It  would 
do  my  work  here ;  that  he  knew  that  It  woold  do 
my  work  en  the  Phelan  ranch,  and  I  asked  him 
how  it  compared  with  the  Romley,  and  he  said 
that  it  was  three  times  a«  good  an  engine  as 
the  Bumley,  and  that  la  the  kind  that  I  faired 
to  help  me  with  th«  crop,  and  that  is  all  I 
remember.** 

The  witness  Spears,  who,  as  seen,  wait  to 
the  Chadboume  randi  wldi  defoidant  to  In* 
spect  the  engine,  testlfled  as  to  the  represeu' 
tatlons  or  warranty  of  ttie  tractor  made  by 
Cllne  on  that  occasion  as  follows: 

"After  we  went  op  to  the  engine  he  (Cline) 
explained  to  ns  what  the  machine  was  auppoeed 
to  do  and  what  it  would  do.  He  repreeented 
that  the  en^e  was  In  first-dass  shape  and 
that  it  would  develop  7S  horse  power  on  good 
ground  such  as  we  had  ap  through  our  valley 
here,  espedalty  in  Chico,  and  bo  forth,  and  he 
said  the  engine  was  new  and  in  flrst-c^s 
shape,  and  up  to  the  repr^Bentatlons." 

It  appears  that,  before  F.  A.  Chadboume 
bad  seen  Cllne  after  having  been  told  by  Pel- 
tier that  the  former  bad  a  prospect  for  tbe 
sale  of  the  tractw,  Cline  had  arranged  to  get 
tbe  tractor  for  White  on  the  following  terms: 
$100  cash  down;  $400  to  be  paid  plaintiffs  up- 
on the  delivery  of  the  tractor  to  White  at 
bis  ranch ;  and  a  promissory  note  to  be  exe- 
cuted and  delivered  by  White  to  the  Ghad- 
bonmes  for  tbe  balance,  $1,000,  said  note  to 
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become  due  and  payable  m  tbe  lat  day  of 
Septonber,  1914.  As  seen,  this  arrangemoit 
was  explained  by  dine  to  F.  A.  Chadboome, 
who  acc^ted  It.  It  further  an^rs  that 
White,  b«rore  said  Chadboume  had  seen 
Cline,  had  paid  Cllne  the  cash  paymoit  oC 
$100.  This  sum  Chadboume  permitted  CUne 
to  retain  as  a  part  ctf  his  commission. 

The  tractor  was  shipped  to  and  received 
by  White  smne  time  In  the  month  of  AihU, 
1914.  From  the  time  that  the  machine  readi- 
ed the  ranch  of  White  until  the  date  oo  wbldi 
the  latter  received  a  notice  from  a  local  bank 
that  bis  note  In  favor  ot  the  Gbadbonmes 
for  $1,000  was  due  and  payable  and  at  aald 
bank  for  collection,  the  defoidant,  aocordlng 
to  his  testimony,  as  well  a»  that  of  a  number 
of  other  witnesses  testifying  for  Urn  (some 
of  the  witnesses  wwe  experioioed  In  hand* 
ling  £88  engines),  experienced  mudi  difficulty 
In  making  the  tractor  work.  Parts  would 
break  on  every  occasion  on  whldi  be  attmpt- 
ed  to  use  it,  and  tbe  breaka  would,  of  course^ 
have  to  he  repaired  and  new  parts  installed 
in  the  machine,  and  all  this  at  great  expmse 
and  also  resulting  In  delay  In  the  preparatloB 
of  his  crop  for  that  year.  Tbe  defmdant 
teetlfted  that  the  oigine  failed  to  devdop  the 
power  whldi  Cllne  reimsented  that  It  was 
capable  of  developing ;  that,  althou^  It 
ought  to  have  pulled  at  l^t  twelve  plows. 
It  could  not  at  any  time  pull  a  greater  num- 
ber than  four  or  five;  that  he  did  succeed 
in  plowing  160  acres  of  land  with 'It,  hot 
this  W8B  accompIlshc;d  with  great  difBculty, 
expense,  and  delay.  A  number  of  persons  ot 
more  or  less  exp^ence  In  operating  and  re- 
pairing gas  ^gtnes,  having  been  called  by 
White  to  his  assistance  In  etForts  to  make 
the  engine  work  satisfactorily,  corroborated 
White's  testimony  that  tbe  tractor  would  not 
do  the  work  required  of  it  on  his  ranch. 
'  Some  ten  days  or  two  weeks  after  the  trac- 
tor had  been  delivered  to  White.  F.  A.  Chad- 
boume went  to  the  White  randi.  This  was 
the  first  time  that  said  Chadbonraff  had  evM 
met  White.  Chadboume  testlfled  that  WhItP 
hnd  either  tel^rapbed  or  written  to  him, 
stating  that  he  (White)  was  having  trouble 
with  tbe  machine;  that  the  ignitlou  would 
not  work.  The  witness  said  that  he  bad  no 
trouble  In  starting  and  operating  tbe  tractor. 
Chadboume  fonnd  that  certain  parts  origi- 
nally of  the  tractor  had  been  removed  and 
other  parts  snbstituted.  On  the  occasion  we 
are  now  referring  to  White  did  not  say  to 
Chadboume  that  be  desired  to  return  tbe 
machine  or  rescind  the  contract  of  purdiase, 
although  he  testlfled  that  the  tractor  did  not 
work  satlsfectorlly  on  that  occasion. 

As  before  suggested,  the  note  from  White 
to  plaintiffs  as  in  part  payment  for  tbe  trac- 
tor (dated  April  3,  1914)  was  due  and  pay- 
able on  S^temb«*  1, 1914.  A  few  days  prior 
to  the  last-named  date  the  plalntMft  placed 
the  note  in  the  hands  of  a  bank  for  collec- 
tloD.   The  bank  notlfled  defwdant  tbnt  It 
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had  the  note  and  requested  talm  to  call  and 
take  It  up.  TtK  defendant  called  at  the  bank 
and  declared  to  a  proper  c^cer  thereof  that 
be  would  not  pay  the  note ;  that  the  tractor 
was  a  mechanical  failure  and  wholly  worth- 
less. On  the  29th  of  August,  1914.  a  few 
days  prlcv  to  the  maturity  of  the  note,  and 
after  defendant  had  been  notified  that  the 
aote  was  in  the  hands  of  the  bank  for  col- 
lection, the  defmdant  addressed  the  follow- 
Ing  letter  to  plalDtUTs: 

"X  notified  Mr.  CUne  two  months  ago  I 
couldn't  do  anything  with  the  engine  and  I  in- 
tended  to  give  it  up.  It  b«a  l>een  a  bill  of 
expense  to  me  and  I  could  accomplish  aothing. 
I  have  fooled  with  the  damned  thing  until  it 
hae  practically  broke  me  op.  I.t  broke  down 
at  the  beginning  of  harvest  and  I  had  to  hire 
an  oil  poll  to  poll  my  machine,  and  by  the  time 
I  got  the  extrai  from  Buffalo,  New  York.  I 
was  through  harvesting.  I  paid  seren  hundred 
dollars  for  the  use  of  the  enghie  21  days,  and 
getting  extras  and  fixing  the  Buffalo  tractor 
cost  two  hundred- and  fifty  dollars  to  fix  it  up 
and  it  hasn't  done  anything  since.  I  found  it 
is  first  one  thing  breaks  and.  then  another. 
Now  I  don't  Intend  to  pay  any  more  on  the  en< 
gine.  The  enghie  Is  here.  If  you  want  It— 
all  right" 

To  the  abOTe  statement  is  to  be  added  the 
testimony  ot  defendant  to  the  efl'ect  that, 
when  be  inspected  the  tractor  on  the  Chad- 
bourne  ranch  prior  to  entering  Into  the  con- 
tract for  its  pnrdiaae,  be  came  to  the  conclu- 
«Km  that  the  engine  was  worth  the  price  he 
asked  for  It  It  should  also  be  stated,  as  the 
ooort  In  effect  found,  that  the  defendant, 
when  testifying,  offered  as  woose  tor  delay 
tn  resdndlng  the  contract  the  statement  that, 
notwithstanding  tlw  repeated  **breakdowns" 
of  the  engine,  he  still  had  fattb  that  it  could 
finally  be  made  to  <^»erate  satisfactortly,  and 
that  he  was  encouraged  to  cherish  such  faith 
and  belief  until  the  month  of  August,  1914, 
wb&a  he  mscovered  that  the  failure  ot  the 
madilne  to  operate  prt^rly  was  due  entirely 
to  Its  inherent  defeda,  or  defects  which  oonld 
not  be  remedied. 

Tlie  foregoing  statement;  which  emtnraces 
tiie  salient  fiicts  ot  the  transaction  from  the 
time  of  the  purchase  of  the  tractw  by  defend- 
ant to  the  time  of  bis  alleged  re8d8al<m  of 
the  contract  at  purchase^  is  based  oitirely 
vj/on  tiie  testimony  of  witnesses  called  by 
and  In  b^alf  of  the  defendant  It  should 
also  be  stated  that  neither  dine  nw  the 
yonnger  Peltier  testified  in  tin  case. 

As  the  attorney  for  appellant  correctly  de- 
dares  in  bis  brief,  to  uphold  his  spedal  idea 
in  bar  or  defense,  it  was  Incumbent  upm  the 
defendant  to  prove  thm  fiwts:  <1)  That 
OUne  was  the  agent  of  the  plaintll^  with 
antbority  to  sell  tbe  tractor;  (2)  tbat  dine, 
as  auch  agent,  warranted  the  tractor  to  be 
capable  of  performing  saisfactorlly  the  work 
for  which  such  a  mactdne  is  intended ;  (3) 
tbat  the  tractor  failed  to  measure  up  to  the 
warxmnty;  and  (4)  tbat  tben  was  prompt 


rescission  of  the  contract  of  purdiase  upon 
discovery  of  the  alleged  defects  of  the  tractor 
rendering  it  incapable  of  doing  tbe  work  as 
warranted.  Tbe  plaintiffs  contend  that  none 
of  these  essential  elements  to  warrant  a  re- 
CO  very  by  defendant  was  shown  by  the  evi- 
dence to  exist 

The  theory  upon  which  the  defendant  tried 
this  case  in  tbe  court  below  was  that  the  al- 
leged warranty  or  representations  were  made 
by  dine  when  he  was  prosecuting  the  alleg- 
ed negotiations  with  Peltier  for  the  thtctor, 
and  that  the  plaintiffs,  having  ctmdnded  the 
transaction  already  started  by  Peltier  and 
Cllne  when  the  former  was  still  the  owner  of 
the  engine,  and  accepted  the  Iwn^ts  tiiereof, 
must  be  held  to  have  ratified  the  tranaactimk 
as  80  begun,  ln<dadhig  whateror  repreaenta- 
ti<ma  or  warranty  might  have  been  made  1^ 
dine  to  defendant  as  to  the  quality,  ccnull- 
ticm,  and  borse  power  of  the  tractor. '  The 
case  is  presented  by  re^ndent  upon  this 
appeal  upw  the  same  theory,  and  the  propo- 
sition is  thus  stated  in  his  brief: 

"Respondent's  theory  is  that  dine  became 
diadhoume's  agent  by  ratification;  that  the 
tractor  was  bought  on  warrantjes,  and  that 
there  was  a  anffident  and  proper  resdsslon." 

There  is,  as  we  read  the  record  before  us. 
Iibaolnt^  no  warrant  In  tbe  eridence  tm 
the  position  of  defaidant  upon  the  question 
of  tbe  alleged  ratlflcation  of  tbe  transaction 
so  far  as  Peltier  had  anyttalng  to  do  with  it; 
if  as  a  matter  of  fact  he  may  be  said  to  have 
been  a  party  to  it  at  alL  As  seen,  tbe  testt 
mony  of  Fritier  la  that;  when  dine  appro&cbr 
ed  him  with  the  pnqiosltion  to  buy  or  sell 
tbe  tractor,  be  (Peltier)  bad  Mid  the  tractor 
with  his  randi  to  platntlfls,  and  tbat  be  re> 
fmed  dine  to  tbe  iriidntifb  to  make  with 
ttiem  as  owners  of  the  machine  such  arrange- 
moits  about  selling  or  purchasing  It  as  be 
might  be  able  to.  Peltier's  testimony  wu 
not  owtradlcted.  It  la  true  tbat  defendant 
testified  tbat  dine  told  lilmi.  when  the  latter 
first  bron^t  to  his  (defendant's)  attention  the 
tracbnr  tn  question,  that  Peltier  was  thai  tbe 
owner  ot  the  «iglne,  but  tbat  testimony  vu 
purely  hearsay  or  at  any  rate  is  valueless  In 
the  t&c&  ot  the  positive  testimony  of  Peltier 
hims^f  that  be  had  sold  the  maddne  to  tiie 
Chadboumes  prior  to  the  time  at  whidi  dine 
first  spoke  to  blm  about  selling  it  Further^ 
more.  If  it  be  assumed  that  Peltier  did  own 
the  nmChine  at  the  time  dine  first  approach- 
ed him  wltii  a  pn^sltion  to  purchase  or  sell 
the  same,  then  there  is  no  evidence  of  ahy 
kind  or  cbaractar  showing  or  erai  tendli^ 
to  show  that  the  plaintifrii,  when  acc^ting 
dlne's  proposition  tor  the  sale  of  the  tractor 
to  defendant  had  any  knowledge  of  the  tects 
diaracterizlng  the  transactimi  between  dine 
and  defendant  or,  In  other  words,  had  any 
knowledge  that  the  Indudng  cuise  ot  tbe 
sale  of  the  tractor  to  defendant  was  the  war- 
ranty made  by  dine  as  to  the  diaracter  and 
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capacity  of  the  engine  wUIe  he  vas  negoti- 
ating with  Peltier.  "RatlflcaOon  necessarily 
pre«appo808  a  knowledge  of  the  thing  ratl- 
tted."  Huffman  v.  Knapp,  30  Cal.  App.  759, 
761,  15»  Pac.  456. 

The  above  considerations  are,  upon  the 
theorj'  npon  which  It  was  tried  and  Is  pre- 
sented by  the  defendant,  decisive  of  the  case 
against  the  legal  validity  of  the  Judgmoit 
appealed  from.  We  may,  however,  with  no 
impropriety,  notice  some  other  features  c£  the 
case  as  It  Is  presented  here. 

It  is  only  a  rational  interpretation  of  the 
evidence  to  hold  that  Cllne's  position  in  tbe 
transaction  was  merely  that  of  a  broker. 
The  defendant  testified,  as  seen,  that  about  a 
year  prior  to  the  date  of  the  receipt  by  him 
of  a  letter  from  Ctlne  that  he  (Cline)  had 
found  a  tractor  that  would  be  suitable  for 
his  (defendant's)  purposes,  Cline  made  a  fu- 
tile attempt  to  sell  him  a  Hart-Parr  tractor; 
that  subsequently  the  letter  referred  to  was 
addressed  to  defendant  by  Cline.  From  this 
teetiuiooy  tlie  Inference  Is  reasonable,  and  In- 
deed natural,  that  Cline  bad  been  looking 
about  for  a  tractor  for  the  defendant;  that 
li^  looking  for  an  engine  that  he  could  sell 
to  tbe  defendant  F.  A.  Chadboome  testified 
as  a  witness  for  defendant  (and  there  la  no 
nmtradlctlon  to  this  testimony)  that,  when 
he  called  on  Cllne  in  San  Francisco  for  the 
flrst  time  after  having  been  told  by  Peltier 
that  tbe  former  had  a  proposition  to  make 
with  respect  to  the  sale  of  tbe  engine,  Cllne 
said  to  Chadboume  that  defendant  would 
buy  the  tractor  for  $1,600;  that  he  had  al- 
ready paid  him  (Cline)  $100  down  on  the 
proposition;  that  he  w6nld  make  a  further 
paym«it  of  $400  on  tbe  delivery  of  the  en- 
gine to  him  (defendant)  and  give  to  Chad- 
bourne  his  promissory  note  for  the  balance, 
$1,000,  payable  September  1,  1014.  Chad- 
boume then  agreed  to  pay  Cline  20  per  cent 
of  the  purchase  price  as  bis  compensation 
for  negotiating  the  sale  of  the  tractor,  and 
also  told  Cllne  that  he  could  retain  the  $100 
cash  payment  as  part  of  fala  commission. 
Tboa  it  la  clear  that  Cline  had  already  ar- 
ranged for  the  sale  of  the  tractor  t>efore  he 
had  ever  seen  or  communicated  In  any  man- 
ner with  Chadbourae  about  the  proposed  sale, 
and  it  would  seem  to  be  equally  clear  from 
this  testimony  that  Cllne  was  acting  no  less 
for  the  defendant  than  he  was  for  the  plain- 
tiffs. In  other  words,  tbe  testimony  Just  ad- 
verted to  well  affords  the  inference  that  Cline 
was  a  mere  broker  In  the  transaction,  acting 
for  himself  and  upon  bis  own  Initiative.  An 
agent  of  the  Chadbournes  he  became,  It  is 
true,  but  only  when,  after  laying  tbe  iwopo- 
sltioQ  of  the  defendant  before  them  for  the 
sale  of  the  tractor,  they  accepted  tbe  propo- 
rtion made  by  Cllne  for  defendant,  and  he 
was  then  still  no  less  the  agent  of  the  de- 
fendant than  that  of  tbe  plaintiffs.  But  he 
then  became  their  agent  only  to  the  extent 
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of  bdng  authorized  to  execute  Oie  tenns  up- 
on which  the  sale  was  to  be  made.  The  (oop- 
osltion  for  the  purchase  of  the  tractor  and 
the  terms  thereof  having  flrst  come  from  de- 
fendant to  the  Chadbournes  through  Cline, 
and  whatever  representations  Cline  made  to 
defendant  as  to  the  character  of  the  tractor 
having  been  so  made  befwe  Cllne  became  the 
agent  of  the  plaintiffs,  it  is  manifest  that 
the  latter  cannot  be  bound  by  the  represen- 
tations or  warranty  so  made.  However,  we 
think  the  Judgment  should  be  revened  for 
tbe  reasons  firat  lieirdiiabove  slveu,  and  It  ii 
so  ordered. 

We  concur:  PRKWXJTT,  Presiding  Jv- 
tice  pro  tem. ;  BURNETT,  J. 

(51  Cal.  App.  m 
DAVIS  V.  MENE  et  at.    (Civ.  3153.) 

(IMBtiict  Oonrt  of  Appeal,  Seoond  Dtotrlet,  Dl- 

vision  2,  California.  April  27.  1921.) 

1.  Aalmals  «=>74(5)-.FIidliig  of  kaowls^H  sT 
vldoas  propensities  of  dog  jastHled. 

In  an  action  for  damages  from  the  bite  of 
a  dog,  evidence  that  the  animal  was  a  baQdog, 
which  was  muzzled  when  at  la^e  and  chained 
when  at  home,  and  that  he  was  kept  as  a  watdi- 
dog  because  of  the  presence  of  petty  thieves  in 
the  neighborhood,  held  to  Justify  a  fiadiDg  tbst 
defendants  knew  of  the  d^s  ^ons  pnpcnri- 
tiea. 

2.  Animals  «s>74(4)— Dog's  rtyatatlaa  adait> 

sibie. 

In  an  action  for  damages  from  the  Ute  «f 
a  dog,  evidence  of  tbe  general  reputation  ai 
dog  as  to  vlcloosness  la  proper  to  support  tkt 
Inference  <rf  the  owner's  knowledge  «t  the  do^ 
habiu. 

Appeal  from  Superior  Oonrt;  Loa  Angdei 
County ;  Leslie  R.  Hewitt,  Judge. 

Action  by  Arthur  W.  Davis  against  Ixrais 
Hene  and  another,  copartners  doing  busions 
as  the  Los  Angeles  Baking  Company,  for 
damages  for  personal  Injury.  Judgment  for 
plaintiff  and  the  defendanti  appeaL  Af- 
firmed. 

O.  P.  Johnson,  of  Los  Angelea,  for  ajqiel- 
lants. 

Frank  W.  Walden,  ot  Los  Angeles,  tar  re- 
spondent. 

WORKS,  J.  This  is  an  action  for  dam- 
ages caused  by  tbe  bite  of  a  dog.  Plaintiff 
bad  Judgment,  and  the  defendants  app^  It 
is  Impossible  to  make  a  statement  ot  the 
facts  of  the  case,  except  from  assertions 
made  in  the  briefs  of  each  of  the  parties  and 
not  denied  by  the  other.  Both  counsel  recite 
facts  without  reference  to  tbe  record,  and 
this  fault  is  so  frequent  that  we  are  unable 
to  make  a  statement  from  that  source. 


tfs»For  otlter  easea  sm  aune  topic  and  KET-NXJliBER  Id  all  Kaj-Nunabared  Dlcaata  and  ladaxn 
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Frmn  the  meager  material  presented  to  us 
the  facta  appean  to  be  thew:  Beapondent 
went  on  a  tnutaranemndtoUiebouseof  one 
ot  tbe  anidlantB.  The  dog  waa  on  the  fnmt 
porch  of  the  dwdline,  tied  to  a  poet  bjr  a 
^aln  nearly  feet  In  length,  wlil<4i  allow- 
ed him  to  get  to  or  near  the  entrance  door. 
When  resptHidrat  waa  at  this  point  he  waa 
bitten  by  the  animal. 

[1]  Appellants  object  to  the  auffidencr  of 
the  evidence  to  support  sereral  of  the  find- 
ings of  the  trial  court.  Moat  of  these  polnta 
depmd  upon  the  objection  that  there  was  no 
erldenoe  to  Justly  Uie  finding  that  appellants 
knew  of  the  rlclons  propensities  of  the  dog. 
Ooonsel  bare  afforded  us  enough  ot  an  In- 
sight Into  the  tacts  to  enable  us  to  say  that 
the  animal  was  a  bulldog,  that  he  was  muz- 
sled  when  at  large,  that  he  was  chained  when 
at  home,  and  that  he  was  kept' as  a  watch- 
^og,  because  of  tbe  presence  ot  petty  thieves 
In  the  nel^borhood.  All  ct  these  matters 
were  iwoperly  to  be  considered  in  detMmin- 
ing  the  knowledge  of  ai^lants  as  to  the 
proclivities  of  tbe  anhnal  (3  O.  J.  118,  119: 
1  R.  C.  L.  1117.  1118),  and.  as  appeUants  In- 
dicate no  contrary  evidence  In  the  record, 
the  court  could  hava  made  no  other  finding 
on  tbe  subject. 

In  discussing  tbe  sufficiency  of  the  evidence 
to  support  a  certain  flndtng,  anKllanta 
charge  respondent  with  C(»itrlbutory  negll- 
gpnce  "in  walking  wttbln  the  length  of  the 
67-lndi  chain  on  which  a  vlcioas-lo<Aing 
bulldog  was  attached  to  one  end  thereof." 
Respondent,  In  his  turn,  claims  that  appel- 
lants were  negUgenti  "In  chaining  him  so 
close  to  thp  floor  that  he  could  bite  an  un- 
suspecting caller,  as  was  done  In  this  case." 
As  the  burden  is  on  api>ellants  to  show  error 
(KeUogg  v.  E^ogg.  170  OaL  84,  148  Pwx 
618),  and  aa  we  are  pcdated  to  no  evidence 
on  this  interesting  subject  by  either  counsel, 
we  shall  assume  that  respondent  was  not 
aware  of  tbe  presence  of  tbe  dog.  and  that 
the  charge  of  contributory  negligence  is  an 
nnjust  Imputation  upon  him. 

[21  Over  the  objection  of  appellants  re- 
'qmndent  was  allowed  to  sbow  the  general 
reputation  of  the  dog  as  to  Tldousness.  and 
It  is  contended  that  the  trial  court  commit- 
ted error  In  receiving  the  evidence ;  bnj  such 
evidence  is  proper  to  support  the  Inference 
of  knowledge  on  the  part  of  the  owner  as 
to  the  habits  of  a  dog  kept  by  hhn.  3  C.  J. 
116.  However,  even  if  that  were  not  true, 
in  this  case,  as  we  have  already  shown  on 
the  other  evidence  alone  tbe  court  could 
have  made  no  finding  but  that  appellants 
knew  of  the  dangerous  procUvitiea  of  the 
anlmaL 

The  Judgment  is  affirmed. 

We  concur :  FINLA.TSON,  P.  J. ;  ORAIQ,  J. 


.  WIU>IER  841 
T.y 

(S2  Cal.  App.  330) 

PEOPLE  V.  WILDER.    (Cr.  552.) 

(District  Conrt  (rf  Appeal,  Third  District,  OaU- 
fomia.  April  21, 1921.) 

1.  ladletsieBt  and  Inforaatloa  «3>189(9)— Of- 
fense of  pstit  lareeay  laeluM  In  tbat  of  grand 
larceny. 

The  offense  of  petit  larceny  of  which  de- 
fendaDt  vaB  convicted  was  comprebetided  with- 
in tbat  of  grand  larceny,  with  which  he  was 
specdficaUy  charged  in  the  information. 

2.  Crfnlaal  law  «s»l  178— Wbsrs  so  appearases 
or  brief  for  dafeadant,  ssbnlssloa  bolnv  oa 
the  record,  all  matters  etfcsr  than  violaHoa  of 
fasdamental  rights  are  presumed  waived. 

On  calling  a  criminal  caae  for  argument  In 
regular  order  on  the  calendar,  where  there  was 
no  appearance  for  defendant  and  no  oral  argu- 
ment made  or  being  filed,  and  npoa  motion  of 
Attorney  General  the  case  was  submitted  on 
tbe  record,  th«  Coart  of. Appeals  is  required 
to  examine  the  record  only  as  far  as  is  nec- 
essary to  determine  whether  if  in  any  of  the 
trial  proceedings  any  fuidamental  right  of  the 
accused  waa  violated,  and  all  other  points  In- 
volving other  auestions  win  be  presumed 
waived. 

Appeal  frmn  Superior  Court,  T^ama  Coun- 
ty; John  r.  Ellison,  Judge. 

Joseph  H.  Wilder  was  convicted  of  grand 
larceny,  and  he  appeals.  Affirmed. 

N.  A.  Gemon,  of  Red  Bluff,  and  C.  H.  Braj- 
nard.  of  Redding,  for  appellant 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Chas.  Jcmes, 
Deputy  Atty.  Gen.,  for  the  People 

HART,  J.  [1]  The  defendant  was.  by  an 
Infermatlon  filed  In  the  superior  court  In  and 
for  the  county  of  Tehama,  charged  with  the 
crime  of  grand  larceny,  in  that  he  unlawfully 
and  feloniously  stole  and  took  away  from  the 
premises  of  one  J.  A.  Notde,  In  said  county. 
30  chickens,  of  the  "Rhode  Island  Red"  va- 
ried or  breed,  of  the  alleged  value  of  $2  each, 
or  the  aggr^te  value  of  $60.  The  Jnry 
found  the  aocAised  guilty  of  petit  larceny, 
said  crime  being  comprehended  within  that 
specifically  charged  In  the  Inforoiatlon.  and 
he  has  appealed  from  the  Judgment  of  con- 
viction and  the  order  denying  his  motion  for 
a  new  triaL 

[2]  Tbe  case  was  r^larly  placed  on  the 
calendar  of  tbe  April,  1921.  term  of  tbls  conrt 
for  bearing  and  argument,  and  counsel  for 
the  defendant  and  the  Attorney  General  were 
duly  and  regularly  notified  thereof.  On  call- 
ing the  case  for  argument  In  the  regular 
order  In  which  It  appeared  on  tbe  calendar, 
there  was  no  appearance  for  the  defendant, 
and  therefore  no  oral  argument  In  anpport  at 
his  appeal  made  to  or  before  the  court;  nor 
has  there  been  any  brief  filed  In  behalf  ot 
the  accused.  Tbls  being  the  state  of  the  caae 
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wlien  called  tor  hearing,  ttie  same,  upon  mo- 
tion of  the  Attorn^  Q«nenl,  was  ordered 
submitted  upon  the  record. 

When  an  ai^eal  In  a  criminal  case  Is  thus 
sntoiltted,  we  are  required  to  examine  the 
record  only  so  far  as  it  may  be  necessary 
to  enable  us  to  determine  whether,  in  any  of 
the  proceedings  of  the  trial,  any  fundamental 
right  ot  the  accused  has  been  violated.  All 
points  Involving  other  questions  are,  by  rea- 
son of  the  failure  to  file  a  brief  or  i>resent 
an  argument  In  some  other  form  in  support 
of  the  appeal,  presumed  to  be  waived,  or. 
^  least,  regarded  by  defendant  of  not  sulB- 
dent  force  to  sustain  the  appeal. 

The  informatlm  accurst^,  according  to 
legal  form,  states  the  crime  of  grand  larceny. 
We  have  carefully  read  the  evidence,  and 
upon  its  face  it  is  amply  sufficient  to  sup- 
port the  verdict  We  have  also  examined  the 
charge  of  the  court  to  the  jury,  and  ther^ 
the  principles  ot  law  applicable  to  the  offenfie 
and  the  evidence  received  as  In  proof  of  the 
crime  chained  are  fully*  dear)^,  and  cor- 
rectly declared. 

The  judgment  and  the  order  appealed  from 
are  affirmed. 

We  concur:  FINOH,  Presiding  Justice 
protem.;  BURNETT,  J. 


(32  Cal.  App.  350) 
HAQCMAiy  V.  COLOMBET.   (C^.  3630.) 

(District  Court  of  Appeal.  First  District,  Divl- 
slon  1,  Galifomia.  April  25,  1921.) 

1.  Evldssee  «=>434(9)— Where  fraad  Is  Msert- 
ti,  parol  evldenoe  fs  aitsilsslbls,  aotwlth- 
standlBQ  brolterage  oontraot  was  l>  writlnB< 

In  en  action  to  recover  commissions  for 
effecting  an  exchaDge  of  lands,  where  defend- 
ant asserted  the  transaction  was  tainted  with 
fraud,  and  that  writings  did  not  show  the  true 
contract,  parol  evidence  is  admissible  to  show 
the  real  agreement  between  the  parties. 

2.  Fraad  4=s»6B(l)— Provable  by  olroan- 
staaoes. 

Fraud  may  be  proved  by  idrcnmstances. 

3.  Brokers  9s367(l)— Broker  who  sadertooli 
to  nake  secret  eommlsslos  from  opposite 
par^  oansot  reoover. 

Where  plaintiff,  engaged  as  a  broker  by 
defendant  to  effect  an  exchange  of  lands,  un- 
dertook to  collect  compensation  from  the  op- 
posite party  by  insisting  that  defendant  should 
pay  a  larger  cash  sum,  it  being  agreed  that  as 
a  commission  from  the  opposite  party  he  should 
receive  the  excess,  plaintiff  was  guilty  of  such 
fraud  as  would  deprive  him  of  the  right  to  col- 
lect  commissions  from  defendant. 

4.  Brokers  «=»66— Broker  who  entered  Into 
secret  agreement  with  aoeaU  of  opposite 
party  te  divide  oommisslon  not  eatltled  to 
recover. 

Where  plaintiff,  acting  as  defendant's  brok- 
er In  an  exchange  of  lands,  agreed  with  brok- 


ers of  opposite  par^  to  divide  with  them  bis 
commissions,  he  was  guilty  of  conduct  wbidi 
deprived  him  of  the  right  to  collect  commis- 
sions from  defendant,  for  he  was  aetinK  is  a 
supposed  confidential  and  advisory  capacity  to- 
wards defendant 

Appeal  from  Superior  Court,  Santa  Om 
County ;  J.  B.  Weldi,  Judg& 

Action  by  Joe  Hageman  against  C.  W. 
Oolombet.  EVom  a  judgment  for  defendant, 
plaintiff  ai^peals.  AiBrmed. 

II.  G.  McComiGdi,  of  San  Jose,  for  appe- 
lant. 

Owen  D.  Richardson  and  J.  B.  Feddiam, 
both  ot  San  Jose,  for  respondent. 

WASTE,  P.  J.  The  plaintiff  brought  this 
actl<«  to  recover  the  sum  of  $1,250,  aUe^ 
to  be  due  as  a  commission  for  effecting  an 
ezchai^  of  real  cistate.  The  trial  court  hAi 
that  the  transaction  was  so  tainted  with 
fraud  on  the  part  of  the  plaintiff  as  to  ih» 
elude  a  recovery,  and  gave  judgment  tor  the 
defendant.  The  plaintiff  appeals. 

[t]  The  appellant  rested  his  right  to  re- 
cover upon  certain  writings  signed  and  aih 
^ved  by  the  respondent  The  reeptmdent 
asserted  that  the  agreements  produced  by 
appellant  did  not  show  the  true  contract,  but 
had  been  fraudulently  altered  in  matnlal 
respects  by  the  appellant  after  execution. 
During  the  course  of  the  trial  the  court  ad- 
mitted, over  the  objection  of  appellant,  evi- 
dence of  verbal  n^otiatlons  between  the  par- 
ties, for  the  purpose  of  ascertaining  just 
what  the  parties  had  agreed  to,  and  what  wae 
the  real  nature  of  the  transaction  between 
coem.  The  evidence  was  properly  admitted. 
In  case  of  fraud  no  mere  form  of  words  (rf 
9^1ch  the  parties  have  made  use  can  shot 
out  Inquiry  as  to  the  real  facts.  Brison  v. 
Brlson,  76  CaU  525,  533,  17  Pac-6S9,  7  Am. 
St.  Rep.  189.  While  the  testimony  is  con- 
flicting in  material  matters,  certain  facts  ap- 
pear which,  with  the  inferences  to  be  drawn 
therefrom,  are  amply  sufficient  to  support 
the  judgment  The  respondent  engaged  the 
appellant,  a  real  estate  broker,  acting  as  his 
agent  only,  to  effect'an  exchange  of  respond- 
ent's apartment  house  and  jiroperty  In  San 
Jose  for  the  ranch  jHXipcrty  of  E.  J.  Lee  near 
WatsAiville,  upon  conditions  set  out  in  s 
written  offer  signed  by  re^ondent. 

One  of  the  terms  of  the  exchange  contained 
in  the  offer  when  It  was  signed  by  respond- 
ent was  the  payment  by  respondent  to  Lee 
of  the  sum  of  $5,000  cash,  in  addition  to  tbe 
other  expressed  consideration.  The  respwd- 
ent  testified  that  there  was  no  provision  in 
the  offer  at  that  time  as  to  the  payment  of  a 
commission  to  appellant  by  either  L#ee  or  the 
respondent  The  appellant  took  this  otter  to 
Lec,  who  was  willing  to  make  the  ex  chance 
upon  the  terms  offered  by  respondent  and  In- 
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daced  Lee  to  in«ten<3  tbat  he  would  not  close 
the  de&I  unless  respondent  paid  him  $7,500 
cash.  Instead  of  $5,000  cash,  aa  the  offer  stood, 
and  to  further  agree  to  pay  the  additional 
$2,500  thus  obtained  from  respondent  to  ai>- 
I>ellant  as  a  commission  for  making  the  ex- 
change. Lee  agreed  to  the  plan,  and  appel- 
laDt.  in  the  absence  of  respondent,  and  with- 
out his  knowledge  or  consent,  altered  the 
written  offer  arready  signed  by  respondent, 
to  read  "$7,000  gold  coin,"  Instead  of  *-$Q,000 
gold  colD,"  as  the  amount  respondent  should 
pay  In  cash  to  Lee.  He  also  inserted  a  stip- 
ulation that  Lee  should  pay  apiiellant  a 
brolierage  fee  of  $2,500,  and  that  respondent 
should  pay  falm  a  like  fee  of  $1,250  for  mak- 
ing the  exchange.  Lee  then  signed  the  al- 
tered agreement.  Appellant  then  represented 
to  respondeat  that  Lee  would  not  make  the 
^change  unless  he  was  paid  $7,500  cash. 
B^lng  anxious  to  consummate  the  deal,  and 
believing  the  r^reseotations,  respondent 
turned  over  to  appellant  $7,500,  of  which 
sum  he  paid  Lee  $5,000  only,  retaining  the 
balance  of  $2,500  for  his  purported  commis- 
sion. He  later  divided  this  amount  with 
agents  who  represented  Lee  in  the  transac- 
tion. In  this  action  he  is  seeking  to  recover 
91,250  additional  from  respoDd«it. 

[2,  3]  There  la  other  evidence  of  ^e  deal- 
ings between  appellant  and  respondent  and 
of  the  details  of  the  entire  transaction.  But 
we  think  we  have  recited  eouugb  to  show 
the  nature  of  the  fraud  and  bad  faith,  and 
the  element  of  concealment  on  the  part  of 
appellnnt  which  characterized  his  dealings 
with  the  re^ndent.  In  all  cases  it  is  per- 
miBBlble  to  prove  fraud  by  drcumstancea. 
In  aid  of  the  direct  facts  proved,  legitimate 
inferences  are  permitted  to  be  Indulged  in  to 
establish  other  facts  not  directly  In  evid«ice. 
Maxson  V.  Uewelyn.  122  OaL  1S5. 186,  54  Pac. 
732. 

Little  need  be  supplied  in  thla  case,  bow- : 
ever,  in  addition  to  the  facts  proved.  If  the 
appellant  was  acting  solely  as  agent  for  re- 
spondent, as  the  court  found,  he  was  bound  in 
the  exercise  of  the  utmost  good  faith  to  use 
every  endeavor  to  make  the  best  bargain  fair- 
ly obtainable  for  his  iirtnclpal.  He  admitted 
oo  the  stand  thnt  he  "was  to  make  the  best 
deal  possible"  for  respondent.  \Mien  he  de- 
liberately set  about  forcing  respondent  to  pay 
$2,500  more  to  Lee  than  Lee  was  willing  to 
accept  in  the  exchange.  In  order  that  be 
might  enrich  himself  to  tbat  extent  under 
the  guise  of  collecting  a  c(HnmissIon  from 
I^,  he  was  guilty  of  such  bad  faith  that  bis 
right  to  compensation  from  respondent  was 
lost.   9  Corp.  Jur.  566,  and  cases  cited. 

[41  Appellant  was  undoubtedly  endeavor- 
ing to  act  in  the  matter  of  the  exchange  of 
properties  for  both  Lee  and  the  respondent, 
without  respondent's  knowledge  or  consent. 
The  lower  court  also  found  that,  during  the 
course  of  his  employment  by  respond^t*  and 


without  his  knowledge,  the  appellant  entered 
into  a  secret  agreement  with  the  agents  of 
Lee  to  pay  them  one-third  of  any  commls- 
sloa  he  might  receive  making  ttie  ex- 
change. He  was  not  a  mere  middleman 
whose  duty  was  ended  when  he  brought  ap- 
pellant and  respondent  together.  He  was 
acting  in  a  supposed  oonfldoitlal,  advisory 
capacity  for  the  re^randent,  who  relied  upon 
his  advice  and  assistance.  For  these  reasons, 
also,  he  was  not  entitled  to  recover  In  this 
acUoD.  Clark  v.  AUen,  125  Gal.  276,  278,  57 
Pac  985;  9  Corp.  Jur.  568,  571. 
The  Judgment  is  affirmed. 


We.  ooDcur: 
ARDS.  J. 


EBBBIGAN,    J.;  BIGH- 


WHITE  M  al.  V.  STATE. 

(Sapreme  Cmtrt.of  Oklahoma. 


(82  Okl.  U6} 
(N*.  10108.) 

Mar  81.1021.) 


(ByOalHU  &y  the  Otmri.) 

Bali  «=»70(l)— Refatal  t»  varat*  ferfeltart 
of  appearaHe  beai  held  error. 

Where  the  record  disdoses,  upon  a  hear- 
ing on  a  motion  to  vacate  an  order  forfeiting 
an  appearance  bond,  tbat  the  principal  in  said 
bond  was  on  the  day  the  order  of  forfeiture 
was  entered  confined  to  his  bed  side,  and  bad 
been  for  two  or  three  days  prior  to  the  date 
of  the  forfeitnre,  end  that  on  the  day  said 
canse  waa  called  for  trial  a  motion  was  pre- 
sented for  a  contuinanee  supitorted  by  the  cer- 
tificate of  the  attendiag  physician  that  the  prin- 
cipal in  said  bood  was  anable  to  attend  court, 
and  the  evidence  of  two  other  physicians  was 
introduced  in  anpport  of  the  motion  to  vacate 
the  order  of  forfeiture,  and  no  evidence  was  in- 
troduced by  the  eUte  contradicting  the  tester 
mony  introduced  in  support  of  the  motion,  held, 
tt  was  error  and  an  abuse  of  discreUon  of  th6 
trial  court  to  overrule  the  motI<m  to  vacate  the 
forfeitnre. 

Brror  from  Dlstrtet  Court,  Atoka  Ootmty : 
J.  H.  Unebaugh.  Judge. 

Proceedings  by  the  state  to  forfeit  the  ap- 
pearance bond  of  Charley  White.  From  an 
order  refusing  to  set  aside  the  forfeiture, 
defendant  Charley  White  and  Henry  Massey 
and  others,  sureties  on  the  bond,  bring  error. 
Reversed  and  remanded,  with  directions. 

J.  W.  Olaric,  of  Atoka,  and  George  Trice, 
of  Ooalgate.  for  plaintiffs  In  error. 

Baxter  Taylor,  of  Oklahoma  CHly,  for  the 
State. 

KENNAMER,  J.  Ttiia  appeal  Is  prosecut- 
ed by  Charley  White  and  others,  as  plain- 
tiffs in  error,  against  the  state  of  Oklahoma, 
as  defendant  in  error,  to  reverse  an  order  of 
the  district  court  of  Atoka  coimty  made  on 
the  9th  day  of  January,  1918,  fOTfelting  the 
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appearance  bond  of  CSiarley  White,  one  ot 
the  plaintiffs  in  error  herein. 

The  record  dtsclosea  that  on  the  date  that 
the  bond  was  forfeited  a  motion  was  [resent- 
ed to  the  trial  court  oa  behalf  of  the  defend- 
ant in  the  cause  In  whldb  the  order  of  for- 
feiture was  made  for  a  continuance  upon  the 
ground  that  the  defendant  was  sick  and  un- 
able to  attend  court,  with  certificate  of  at- 
tending physician  attached  showing  that  the 
defendant  was  sick  In  bed  with  pneumonia 
fever,  which  motion  was  by  the  court  over- 
ruled, and  an  order  entered  forfeiting  the 
bond.  On  the  same  date  that  the  forfeiture 
was  entered  the  aherlff  of  Atoka  county  re- 
^piested  two  other  physicians  to  go  to  the 
home  of  the  defendant,  about  11  miles  from 
Atoka,  and  their  testimony  was  introduced 
in  support  of  the  motion  to  vacate  filed  on 
the  next  day  after  the  order  was  entered 
forCeUlng  the  bond  which  corrolMwates  the 
statement  ttf  the  attending  physician  that  the 
defendant  in  said  criminal  cause  was  physi- 
eslly  unable  to  attend  court  and  go  through 
with  a  triaL  The  affidavits  of  several  of  the 
ndi^bors  show  that  the  said  Charl^  White, 
principal  In  said  bond  herein,  had  had  seri- 
ous ri<A;ness  in  his  family  for  several  days, 
and  by  reason  of  the  fact  that  the  said  Char- 
ley White  had  had  to  be  up  at  night  giving 
medicine  and  waiting  upon  his  sick  folks 
that  be  had  become  side  himself.  The  ree- 
oTd  shows  that  the  said  Charley  White  con- 
sulted his  attending  physician  with  regard 
to  attending  the  trial,  but  that  his  physician 
Insisted  tliat  he  was  physically  unable  to  at- 
tend court,  and  that  he  would  file  a  certifi- 
cate with  the  court  on  the  date  that  said 
cause  was  called  for  trial,  and  that  the  same 
was  on  file  when  the  order  was  entered  for- 
feiting the  bond.  The  evidence  of  the  plain- 
tiffs in  error  in  this  cause  presented  In  sup- 
port of  their  motion  to  set  aside  the  order  of 
forfeiture  was  not  contradicted  on  the  hear- 
ing of  the  motion.  No  tiding  was  filed 
denying  the  allegatlona  in  the  motkm  to  va- 
cate the  order  of  forfeiture,  and  no  l»:Ief  has 
been  filed  caa  behalf  of  the  defendant  In  er- 
ror, and  upon  a  careful  examination  of  the 
record  as  a  whole  we  brieve  the'  court  erred 
in  not  setting  the  forfeiture  aside  <m  the  ev- 
idence offered,  and  that  the  f(Hlowing  authw- 
itles  sustain  this  conclusion :  Dunn  et  al.  v. 
State,  166  Pae.  193,  6B  Okl.  — >;  Beed  et  al. 
V.  State,  76  Okl.  298,  185  Pac.  326;  State  v. 
Bines  et  aL,  87  Okl.  196,  131  Pac.  688. 

It  is  the  judgment  of  this  court  that  the 
Judgment  and  <»der  of  the  trial  court  refus- 
ing to  set  aside  the  forfeiture  be  reversed, 
and  the  court  is  directed  to  enter  Judgment 
setting  aside  the  forfeiture  of  said  btmd. 

HAB.RISON,  0.  J.,  and  JOHNSON,  Mc- 
MBIIili,  EI/riNO,  and  MIU^  JJ.,  concur. 


(82  OkL  IM) 
BRANT  V.  BRANKLE.    (No.  lOIOS.) 

(Supreme  Court  of  Oklahoma.   June  7,  1921.) 

(Syliabtu  ip  the  Oovrt.) 

1 .  Statute  ban  relief  on  grossd  of  f rsstf  aftsr 

two  years  after  iltoovery. 
Under  the  third  aiihdiTimon  of  seetioa 
4667,  Rev.  Lews  1810,  an  action  for  relief  cm 
the  ground  of  fraud  can  only  be  brought  within 
two  yean  after  the  discove*?  of  the  frand. 

2.  Ufflltatlon  of  aotioas  'J=»I89(2}— Wkttliir 
petition  shews  that  oau»e  of  aetloR  was  tar- 
red may  be  raised  Uy  objeotlos  to  tl»  latra- 
duotlon  of  evideooe. 

The  qaestion  aa  to  whether  the  petitiOD 
shows  upon  its  face  that  the  cause  of  actioo 
set  forth  therein  is  barred  by  the  statute  of 
limitatious  may  be  raised  by  an  ohjectlon  to 
tlie  introdnetion  vt  evidence  vu  that  greuiid., 

Error  from  District  Court.  Woodwacd 
County;  J.  a  Bobberts,  Judge. 

Action  by  WlUlam  T.  Brant  against  Frank 
J.  Branklft.  Judgment  for  defendant;  and 
plaintiff  brings  emv.  Afilrmed. 

B.  H.  Nlcbols  and  S.  H.  Smith,  both  of 
Woodward,  tor  {dalutiff  In  error. 

Cbas.  SwlndoU.  of  Woodward,  for  defmd- 
ant  in  wror. 

NICHOLSON,  J.  On  the  17Ui  day  of  Ao- 
gust,  1917,  the  plaintiff  In  error,  as  plain tllT 
below,  brought  this  action  against  the  de- 
fendant In  error  in  the  district  court  of  Wood- 
ward county,  seeking  to  recover  the  sum  of 
$160,  'with  interest  thereon  from  the  14th  day 
of  August,  1911,  and  the  further  sum  of  $90 
attorney's  fee,  which  sum  of  $1S0  plaintiff  al- 
leges was  obtained  from  him  by  the  defend- 
ant by  fraud  In  the  sale  of  an  interest  In  cer 
tain  real  estate.  On  the  trial,  the  defendant 
objected  to  the  Introduction  of  any  evidence 
in  support  of  the  allegations  of  the  petition 
for  the  reason  that  the  petition  showed  that 
said  actikm  was  barred  by  the  statute  of  Uml- 
tatlous.  This  objection  was  sustained,  and 
Judgment  rendered  for  the  defendant. 

The  petition  alleged,  in  substance,  that  the 
false  and  fraudulent  representations  were 
made  on  August  14, 1911,  and  the  sum  of  $1S0 
obtained  by  said  false  and  fraudulent  repre- 
sentations on  that  day ;  that  said  plaintiff  did 
not  discover  said  fraud  for  more  than  three 
years  after  he  paid  defendant  said  sum ;  and 
that  upon  discovering  the  fraud,  the  date  of 
which,  however,  he  could  not  ^ve,  he  noti- 
fied the  defendant  thereof  and  demanded  that 
the  defendant  refund  said  money.  To  this 
petition  the  defendant  filed  demurrer,  on  the 
ground  that  It  appeared  up<»i  the  face  of  said 
petition  that  plaintiff's  cause  of  action  was 
barred  by  the  statute  ,of  limitations.  Thii 
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demnrrer  waa  by  the  court,  Judge  James 
B.  Gnlllson  presiding,  overruled.  Thereupon 
the  defendant  filed  answer,  conslstlns  of  a 
general  denial  and  pleading  the  two,  three, 
and  five  year  statute  of  limitations. 

The  plaintiff  has  served  and  filed  hfa  brief 
In  accordance  with  the  rules  of  this  court, 
and  the  defendant  haa  nether  filed  a  brief 
nor  ofTered  any  excuse  for  such  failure,  and 
under  the  well-established  rule  In  this  juris- 
diction this  court  is  not  required  to  search  the 
record  to  find  some  theory  upon  which  the 
Judgment  of  the  trial  court  may  be  sustained, 
but  may,  when  the  authorities  dted  in  the 
brief  filed  appear  reasonably  to  sustain  the 
assignments  of  error,  reverse  the  cause  In  aCt 
cordance  with  the  prayer  of  the  petitlMU 
But  In  this  case  the  autborlUes  dted  in  the 
brief  of  the  plaintiff  In  error  do  not  sustain 
the  assignments  of  error. 

[1]  ^nila  la  clearly  an  action  for  rdlef  on 
the  ground  of  fraud,  and  must  have  been 
brought  within  two  years  after  the  discovery 
of  the  fraud  under  subdivision  third,  of  sec- 
tion 4657,  B«r.  Laws  1910,  which  provides: 

"Within  two  years:  •  •  •  An  action  for 
relief  on  the  groand  of  fraud— the  cause  of  ac- 
tion in  such  case  shall  not  be  deemed  to  have 
accrued  until  the  discovery  of  the  frand." 


The  petUion  on  its  face  shows  that  the 
plalntUt  did  not  discover  the  infirmities  In 
the  deed  for  more  than  three  years  after  he 
accepted  It  and  paid  the  defoidant  the  sum 
of  1150.  Whfle  It  Is  not  shown  bow  much 
mon  than  three  years  had  ^psed  before  he 
discovered  the  fraud.  It  mnst  be  held,  under 
the  Ifmgoage  of  said  petition,  that  it  was 
more  than  three  and  less  than  four  years,  and 
if  it  had  been  four  years,  plalntUTs  cause  of 
action  was  barred,  as  this  action  was  com- 
menced fAx  years  and  three  days  after  the 
transactI<Hi  complained  of. 

[2]  The  question  as  to  whether  the  peti- 
tion shows  upon  Its  face  that  the  cause  of  ac- 
tion set  forth  therein  Is  barred  by,the  statute 
of  llmitatiims  may  be  raised  by  g^eral  de- 
mnrrer. Webb  et  fil.  v.  Logan  et  al.,  48  Ohl. 
354. 150  Pac.  116;  Delzell  v.  Coudi,  173  Pac. 
S61.  And  an  objection  to  the  introduction  of 
evidence  m  the  ground  that  the  petition  falls 
to  state  facta  suffldent  to  «mstltute  a  cause 
of  action  presents  the  same  question  flut 
would  have  been  raised  by  a  general  de- 
mnrrer. PaHK  T.  Post,  23  OfcL  681, 101  Pac. 
1055. 

The  petition  showing  upon  Its  face  that  the 
plaintifTs  cause  of  action  was  barred  by  the 
statute  of  limitations,  the  Judgment  of  the 
trial  court  is  correct,  and  Is  affirmed. 

HARRISON,  C.  J.,  and  PITCHFORD,  Mc- 
NEIIJ.,  and  ELTING,  JJ.,  concur. 


(82  Okl.  17*) 

BOARD    OF    COM'RS    OP  OKLAHOMA 
COUNTY  V.  CLOSE  BROS. 
(No.  10120.) 

{Supreme  Court  of  Oklahoma.   May  24,  1921. 
Rehearing  Denied  June  21,  1921.) 

(8v1Ubu$  h»  iA«  Court.) 

1.  Taxatloa  «=990694— Interest,  ponaltlet,  antf 
forfeitures  os  dellaqsont  taxes  naat  be  paid 
into  county  sinklag  fund. 

By  section  2,  art.  8,  c.  ^  Laws  1886, 
amending  section  1,  art  10,  e.  70,  St  1888, 
and  by  section  8,  art  0.  &  82,  Laws  1897,  it 
was  provided  that  all  interest  penalties,  and 
forfeitures  upon  delinquent  taxes  should  b« 
paid  Into  the  coun^  sinking  fund. 

2.  Monleipal  oorporations  <s^52l— HoMer  of 
paving  warrant*  not  entitled  to  penalty  as 
asiesameats  oolleoted  by  oounty  treatumr. 

Gloae  Bros.,  a  corporation,  faoUer  <^  cer- 
tain paving  warrants  regularly  issued  by  offi- 
cers of  Oklahoma  City  against  lots  benefited 
by  paving,  and  regularly  certified  by  the  dty 
treasurer  to  the  county  treasurer  wltb  the  dty 
taxes,  brought  an  action  agamst  the  county 
for  interest  purported  to  have  been  collected 
by  the  country  treasurer  and  not  paid  to  the 
bondholder,  and  the  evidence  conclusive^  dis- 
doses  that  the  amount  of  the  warrants  and 
all  interest  collected  thereon  was  paid  to  the 
bondholders,  but  the  taxes  were  not  paid  when 
due  and  became  delinquent  and  the  county 
treasurer,  when  collecting  the  taxes,  added 
the  penalty  of  18  per  cent  as  provided  by 
law.  Held,  the  owner  of  said  warrants  is  not 
entitled  to  any  portion  of  the  penalty  collected 
by  said  conn^,  to  scpply  a  defidency  for  in- 
terest not  collected,  and  it  was  error  for  toe 
trial  court  to  render  Judgment  against  the 
county  for  said  amounts. 

Appeal  from  IMstrict  Court,  Oklahoma 
Oounty;  John  A.  Hayson,  Judge. 

Actlcm  by  Close  Bros.,  a  corporatimi, 
against  the  Board  of  County  Commissioners 
of  Oklahoma  County,  State  of  Oklahoma. 
From  a  Judgment  for  plaintiff,  defendant 
appeals.  Reversed,  and  canse  remanded, 
with  dlrectioua 

Forest  L.  Hughes,  Co.  Atty.,  and  M.  S. 
Singleton,  Asst  Co.  Atty.,  both  of  Okla- 
homa City,  for  [^alntlfl  in  error. 

G.  A.  Paul,  of  Oklahoma  City,  tor  defraid- 
ant  In  error. 

McNeill,  J.  This  is  an  action  commenc- 
ed by  Close  Bros.,  a  corporation,  in  the 
district  court  of  Oklahoma  county,  against 
the  board  Of  oounty  commissioners  of  Ok- 
lahoma county.  The  petition  alleged  that 
Oklahoina  City,  as  authorized  by  certain 
ordinances,  Issued  tax  certificates  against 
various  lots  In  Oklahoma  City  for  paving  as 
required  by  law,  and  said  tax  certificates 
were  certified  by  the  city  treasurer  to  the 
treasurer  of  Oklahoma  county  for  the  pur- 
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pose  of  collecting  the  same  with  Interest 
and  penalty.  It  was  alleged  the  plaintiff  was 
the  owner  of  said  tax  certiflcates,  and  the 
county  had  collected  from  the  owners  of  the 
real  estate  the  amount  of  the  certificates 
with  more  than  7  per  cent,  interest  from  the 
date  of  maturity  and  bad  failed  to  pay  to 
the  plaintiff  the  full  amount  of  the  Interest 
due  and  collected.  To  the  petition  is  at- 
tached the  number  of  the  warrants  and  the 
amount  collected  by  the  county  treasurer 
and  the  amount  claimed  to  be  due  plain- 
tiff. The  collections  were  made  by  the  coun- 
ty treasurer  during  the  years  1906, 1907,  and 
1914. 

To  this  petition  the  defendant  filed  an 
answer  which  was  a  general  denial  and 
pleaded  the  statutes  of  limitation.  A  Jury 
was  waived,  and  the  case  was  tried  to  the 
court  The  court  found  In  favor  of  plaintiff 
for  interest  due  on  the  warrants  collected 
in  the  year  1906  In  the  total  amount  of 
$423.02,  for  the  year  1907  $472.72,  and  for 
the  year  1914  $042.76,  or  a  total  of  $1,538.50. 

From  said  Judgment  the  county  has  ap- 
pealed. For  reversal  it  Is  first  contended 
that  the  claims  for  the  years  1906  and  1907 
are  barred  by  the  statntes  of  limitation ; 
second,  that  the  defendant  in  error  received 
the  full  amount  collected  by  the  county 
treasurer,  and  the  only  amount  retained  by 
the  county  was  the  penalty  collected,  and 
plaintiff  Is  not  entitled  to  recover  any  por- 
tion of  the  penalty  collected  by 'the  county 
treasurer. 

We  will  consider  the  second  proposition 
first.  The  evidence  disclosed  that  the  certif- 
icates were  certified  to  the  county  treasurer 
of  Oklahoma  oounty  by  the  city  treasurer 
and  placed  upon  the  tax  rolls  showing  the 
amount  due  as  certified  by  the  dty  treasur- 
er. When  the  taxes  became  deliquent  and 
the  owner  of  the  property  paid  the  taxes, 
the  county  treasurer  collected  the  amount 
certified  to  him  by  the  city  treasurer,  and 
added  the  penalty  of  18  per  cent  on  the  total 
amount  of  taxes  due  as  provided  by  section 
382  of  the  Laws  of  1903  (Wilson's  Rev.  & 
Ann.  St.),  which  was  in  force  and  effect  at 
the  time  the  taxes  for  1906  and  1907  were 
collected.  In  this  manner  the  county  treas- 
urer collected  no  Interest  on  the  warrants 
from  the  date  they  were  certified  to  the 
county  treasurer  until  the  taxpayer  paid  his 
taxes.  The  difference  upon  each  tax  war- 
rant is  very  small,  ranging  from  10  cents 
on  certain  warrants  and  In  a  few  Instances 
to  a  couple  dollars. 

[1]  It  is  the  contention  of  plaintiff  in  error 
that  the  special  assessments  certified  to  the 
county  treasurer  by  the  city  authorities  and 
the  taxes  for  municipal  purposes,  when 
delinquent,  draw  the  same  penalty  as  other 
taxes,  and  the  county  treasurer  collected 
the  penalty  on  the  total  amount  of  taxes 
due,  and  all  of  the  penalty  collected  goes 
to  the  sinking  fund,  and  not  to  the  dty  or 
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to  the  owner  of  the  VKving  warrants,  as 
h^d  by  this  court  In  the  case  of  Hunter  t. 
State  ex  reL  City  of  Shawnee,  49  OU.  672, 
154  Paa  645,  where  this  court  stated  as 
follows: 

"By  section  2,  art,  8,  c.  48,  Sess,  Laws  1895, 
p.  220,  amending  section  1,  art.  10,  c  70,  StaL 
1893,  and  by  section  tt,  art  »,  e.  32,  Scssl 
Lews  1897,  p.  267.  it  was  proTMed  that  all 
interest,  penalties,  and  forfeitores  npcm  de- 
linquent taxes  should  be  paid  into  the  coontr 
sinking  fund." 

In  regard  to  penalties  Cbls  court  bk  ^ 
case  of  Board  of  County  OommlaslonerB  of 
Caster  County  t.  City  of  Clinton,  49  OU. 

795,  164  PacL  513,  stated: 

"In  this  connection  it  is  well  to  obaerre  that 
the  penal^  is  not  properly  a  put  of  the  tax, 
and  that  neither  the  dty  nor  the  county  levy 
a  penalty,  but,  on  the  contrary,  the  Legialatore 
has  exerdaed  its  sovereign  power  and  im- 
posed these  penalties  as  an  additional  charge 
for  ponishment  for  delinquendes  upon  the  part 
of  the  taxpayer  in  order  to  hasten  the  pay- 
ment of  the  taxes  due.  The  penalty  is  not 
created  by  the  levy  of  the  tax,  nor  bas  the 
Legisiatura  authorised  tiie  dty  or  the  coonty 
to  impose  the  same,  and  the  fund  beiiv  cre- 
ated by  the  Legislature,  it  follows  that  the 
Legislature  has  the  right  to  dispose  of  aaid 
fund  to  the  same  extent  as  other  fines  and 
penalties  arising  from  the  violation  of  other 
laws  of  the  state  or  the  failure  to  perform 
other  duties.  City  of  New  Whatcom  v.  Boeder, 
22  Wash,  570,  61  Pac  767;  Shultz  t.  Ritter- 
bnsch,  Ooonty  Treas..  8S  OkL  478*  184  Fbcl 
961." 

It  was  likewise  li^  by  Ola  oout  In  Ow 
case  of  SeTmoor  t.  Oklahoma  Olty,  88  OU.^ 
547.  184  Bac.  45,  47  L.  B.  A.  (N.  S.)  TCfi,  as 

follows: 

"S.  is  the  bolder  and  owner  of  certain  aewer 
warrants  Issned  pursuant  to  section  900,  Com- 
piled Laws  of  Oklahoma  1909.  The  mayor  and 
coundlmen  for  each  year  made  "a  levy  on 
each  lot  or  piece  of  ground,  for  a  sufficient 
sum  in  addition  to  other  taxes,  to  discharge 
the  maturing  installments'  on  each  lot  or  piece 
of  ground,  with  interest  on  the  unpaid  bistaU- 
ments  for  such  year;  such  taxes  being  cd- 
lected  by  the  county  treasurer.  The  holder  of 
such  warrants,  on  presentation  of  the  same, 
claimed  the  penalty  coDected  on  such  warrants, 
on  account  of  the  failure  to  pay  the  same 
as  they  matnred.  Hdd,  tbat  8.,  the  holder 
of  said  warrants,  was  not  entitled  to  said 
penalty." 

rZ]  These  decisions  definitely  settle  the 
question  that  the  bondholder  'Is  not  entitled 
to  any  part  of  the  penalty.  The  defradant 
In  error  takes  the  position  that  under  sec- 
tion 6013,  Laws  1903  (Wilson's  Bev.  &  Ann. 
St)  only  the  18  per  cent,  penalty  can  be 
collected  for  nonpayment  of  any  taxes,  so 
that  included  in  the  charge  against  the  de- 
linquent property  owner  Is  the  18  per  cent 
penalty,  both  ad  valorem  tax  which  goes  to 
the  county  sinking  fund,  and  also  an  18  per 
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cent,  penalty  for  deltngnencT  on  any  special 
charge,  or  special  charge  or  assessment,  that 
may  be  levied  or  assessed  against  said 
property  owner,  of  which  18  per  cent,  the 
county  retains  11  per  cent,  and  the  t>oDd- 
holder  obtains  bnt  7  per  cent.  It  la  contend- 
ed that,  as  to  the  charge  or  penalty,  in  so 
far  as  It  Is  a  charge  for  nonpayment  of  the 
special  assessment  when  collected  by  the 
county,  whether  you  call  It  penalty  or  In- 
terest, the  provisions  of  law  with  reference 
to  placing  delinquent  payments  In  the  sink- 
ing fund  have  no  application. 

In  the  case  of  Rltterbusch,  County  Treas.. 
T.  Havlnghorst,  29  Okl.  478,  118  Pac.  138, 
Justice  Hayes  stated  as  follows: 

"Nor  can  any  provision  be  found  in  the 
statute  for  the  contention  that  all  over  7  per 
cent,  shall  be  retained  by  the  county  tre&a- 
urer.  The  statute  does  not  make  any  division 
of  this  interest.  It  contains  no  expressiOQ 
that  part  shall  go  to  the  city  and  the  remain- 
der  to  the  eonnty.  The  whole  of  it  goes  -either 
to  tlw        or  to  the  countr." 

And  aftor  On  decision  la  that  case  Joetice 
WUllama,  la  the  case  o£  Seymoor  t.  Okla- 
homa City,  38  OkL  647,  134  Pa&  45,  47  L. 
B.  A.  (N.  S.)  702.  held  that  the  bolder  of  the 
warrant  was  not  entitled  to  Oie  penalty 
collected  by  the  coon^  treasurer;  and  Qxe 
later  decisions  -  of  the  court  dted  above 
wbldi  hold  that  the  penalty  la  no  pcHrtlon 
of  the  tax,  we  think,  definitely  settle  this 
question.  There  la  no  proTlslcm  for  divid- 
ing this  penalty,  bnt  all  must  go  rither  to  the 
oonnty  or  to  the  dty  or  the  warrant  holder. 
If  the  dty  and  the  warrant  holder  are  not 
entitled  to  any  of  the  same,  then  it  all  must 
go  to  the  county  as  provided  by  statute. 

The  defendant  In  error,  however,  relies 
upon  the  case  of  Board  of  County  Commls- 
donera  v.  Seymour,  45  Okl.  533,  146  Pac. 
219.  That  case  was  submitted  to  this  court 
upon  an  agreed  statement  of  facts,  and  It 
was  agreed  in  tbat  case,  that  the  county 
treasurer  was  collecting  more  than  8  per 
cent  Interest  and  had  collected  more  than 
8  per  cent,  and  the  bondholder  was  suing 
for  the  8  per  cent  Interest  provided  for  In 
his  warrant,  and  it  was  admitted  that  the 
county  had  collected  the  same.  That  deci- 
sion is  easily  distinguished,  for  the  court 
held,  If  the  county  was  collecting  the  In- 
terest, the  bondholder  was  entitled  to  the 
same.  There  Is  no  such  agreed  statement 
of  facts  in  this  case,  nor  does  the  evidence 
disclose  that  the  county  treasurer  collected 
any  Interest  that  was  not  paid  over  to  the 
bondholder,  but,  as  attorney  for  defendant 
in  error  In  this  case  states,  the  plaintiff  Is 
^titled  to  a  portion  of  the  penalty  to  cover 
a  defidency  for  Interest  not  collected,  but  In 
this  we  cannot  agree.  Whether  the  county 
treasurer  collected  all  the  interest  due  the 
bondholder  It  la  unnecessary  for  us  to  de- 


termine; in  any  event  the  bondholder  la 
entitled  to  no  part  of  the  j^enalty  collected 
by  the  county. 

It  Is  contended  by  defendant  in  error  the 
appeal  should  be  dismissed  for  the  reason 
the  case-made  does  not  contain  all  the  evi- 
dence, and  no  motion  for  a  new  trial  was 
filed  within  three  days  as  provided  by  law. 

The  case  purports  to  contain  all  the  evi- 
dence, and  the  trial  court  found  tbat  a  mo- 
tion for  a  new  trial  was  Sled  in  three  days, 
and  permitted  a  copy  to  be  filed  in  lieu  of 
the  one  tbat  had  been  actually  filed ;  there- 
fore the  contention  that  the  case  should  be 
dismissed  is  not  well  taken. 

For  the  reasQns  stated,  the  judgment  of 
the  court  is  reversed,  and  the  cause  remand- 
ed, with  instructions  to  set  aside  the  Judg- 
ment and  take  such  further  proceedings  not 
inconsistent  with  the  views  herein  expressed. 

HARBISON,  O.  J.,  and  PITCHPOBD, 
MILLBB,  and  NIGHOLSON,  JJ^  concnr. 


(83  Okl.  152) 

NICODEMUS,  Mayor,  et  aL  v.  STATE  M  nL 
PARKER.   (No.  tISBS.) 

(Svpmne  Court  of  Oklahoma.  June  7. 1021.) 

(SvVahua  by  the  OouH.j 

1.  Municipal  corporation*  iSz^gSd)— One  ob- 
talnlns  Hoense  to  oonduot  poo)  hall  from 
county  Judge,  etc,  cannot  he  refused  Iloense 
by  dty. 

Where  a  person  desiring  to  conduct  a  pool 
and  billiard  hall  in  an  Incorporated  city  or 
town  in  this  state  has  obtained  a  license  there- 
for from  the  county  judge,  as  required  by 
chapter  21,  Session  Laws  of  1015,  and  has  de^ 
posited  the  license  fee  required  by  the  ordi- 
aance  of  said  city  or  town,  and  otherwise  com- 
plied with  the  ordinance,  the  dty  authorities 
have  no  power  to  refuse  a  dty  license. 

2.  Municipal  corporations  «=3>5g2(l)— Maald- 
pality  cannot  Impose  additional  quallfloatloas 
on  one  desiring  to  oondsct  pool  hall. 

The  qualifications  <tf  one  who  has  obtained 
a  license  to  conduct  a  pool  and  billiard  hall 
from  the  county  judge,  has  been  determined, 
and  the  mayor  and  council  of  a  aty  or  town 
have  no  power  to  by  ordinance  prescribe  addi- 
tional gualiScatlons. 

3.  License*  <^22— Mandamas  «=»87— City 
cannot  discriminate  between  those  desiring 
to  conduct  pool  hall;  where  IFoense  to  con- 
duct pool  hall  is  refused  through  caprice,  !*• 
suance  may  be  compelled  bV  mandanas. 

Under  a  general  ordinance  of  a  dty  or 
town  licensing  pool  and  billiard  halls,  the  d^ 
authorities  have  no  right  to  make  an  arbitrary 
discrimination  in  granting  license;  they  can- 
Qot  grant  the  same  to  favored  ones  and  refuse 
another,  who  has  in  all  respects  complied  with 
the  statutes  of  the  state  and  ordinances  of  the 
dty,  and  one  who  has  brought  himself  strict- 
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I7  vithln  a*  nqniremciUa  r^^tlDc  th«  11- 
esmins  power  may  compel  Iqr  mandamus  'tbe 
corporate  anthorittes  to  grant  him  a  liceDse, 
Then  it  li  reftued  throngb  mere  caprice. 

Appeal  from  Saperlor  Conrt,  Creek  Ootin- 
tji  Gaylord  R.  Wilcox*  Judge. 

Application  In  mandamnB  by  the  State,  4hi 
tbe  relation  of  G.  M.  Parker,  against  W.  EL 
Nlcodemus,  Mayor,  and  Katherine  WHllams 
Bnrke.  CSty  Olerfc,  of  the  City  at  Dromrlgbt 
Peremptory  writ  of  mandamus  granted,  from 
which  the  defendants  appeaL  Affirmed. 

Hughes  &  roster,  of  Sapnlpa,  for  plaintiff 
tn  error. 

John  N.  Hill,  of  Drumrigbt,  for  d^end- 
ant  In  error. 

NICHOLSON,  J.  This  Is  an  action  In  man- 
damus institnted  in  the  superlw  court  of 
Creek  county  by  tbe  defendant  in  error 
against  tbe  plalntlfTs  in  error,  wherein  It 
was  sought  to  require  the  plaintiCTs  In  error 
to  issue  a  pool  hall  license  to  the  relator,  Q. 
M.  Parker,  under  ordinance  No.  197  of  the 
city  of  Drumright.  providing  for  tbe  licensing 
of  public  pool  and  billiard  halls.  The  court 
granted  a  peremptory  writ,  and  from  tbe  or- 
der so  granting  the  same,  and  from  the  or- 
der overruling  motlwi  for  a  new  trial,  plain- 
tiffs In  error  appeaL  We  will  hereafter  re- 
fer to  tbe  parties  as  tbey  appeared  'in  tbe 
trial  court. 

The  petition  for  tbe  writ,  which  it  was  stip- 
ulated was  to  he  r^arded  as  the  alternative 
writ,  alleged  In  substance  that  the  defendant 
W.  E.  Nlcodemus,  was  mayor,  and  tbe  defend- 
ant Katherine  Williams  Burke  was  city  clerk 
of  the  city  of  Drumright;  that  on  tbe  11th 
day  of  March,  1920.  Hon.  J.  V.  Frazler,  judge 
of  the  county  court,  issued  to  said  plalntlft  a 
pool  ball  and  billiard  ball  license  to  operate 
and  maintain  a  pool  Iiall  at  No.  104  East 
Broadway,  in  the  dty  of  Drumright,  OkL; 
that  said  license  had  never  been  revoked,  but 
was  stlli  In  full  force  and  effect;  that  on  the 
13th  day  of  March,  1920,  said  plaintiff  made 
appllcati(m  to  tbe  city  of  Drumright  for  a 
pool  hall  license  In  pursuance  to  the  ordi- 
nance o/t  said  dty,  and  deposited  tbe  sum  of 
$U0  with  the  city  clerk,  Katherine  WiUlaais 
Burke,  as'  in  said  ordinance  required. 

That  it  is  made  tbe  l^al  duty  of  the  mayor 
And  city  clerk  to  Issue  said  license  upon  the 
compliance  of  said  applicant  with  said  ordi- 
nance and  the  laws  of  tbe  state  of  Oklahoma; 
that  said  plaintiff  had  complied  with  the 
laws  of  the  state  of  Oklahoma  and  tbe  Unit- 
ed States  laws,  and  that  he  had  compiled 
with  all  legal  requirements  of  tbe  ordinance 
of  the  city  of  Drumright,  but  that,  notwith- 
standing, the  said  W.  E.  Nlcodemus.  defend- 
ant, did,  on  or  about  tbe  3d  day  of  Aprli. 
1920,  arbitrarily,  and  without  assigning  any 
legal  reason  or  excuse,  refuse  to  Issue  said 
plaiutiff  bis  pool  hall  license,  and  still  refuse 
to  Issue  the  same. 
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Tbe  plaintiff  had  gone  to  a  great  deal  of 
expense;  ttiat  be  was  tbe  owaer  of  tiie  bidU- 
Ing  where  contemplated  btKdneas  was 
to  be  operated;  that  he  bad  installed  flue 
fixtures  and  equipment  with  which  to  condnct 
said  business,  whlcb  was  then  lying  Idle  ow- 
ing to  tbe  wrongful  acts  of  aald  defendant 
in  refusing  to  Issue  to  him  a  license  aa  re- 
quired by  law,  and  that  he  waa  bdng  dam- 
aged in  the  sunt  of  $10  each  day,  he  waa  be- 
ing kept  from  operating  said  bmdnau^  and 
was  being  deprived  of  bis  propoty  and  prop- 
erty rights  without  due  process  of  law. 

That  the  said  anm  of  $140  paid  the  atj 
derk  by  him  was  tbe  exact  amount  reonired 
for  a  license  fee  nnder  said  ordinance;  that 
the  other  requirements  of  said  ordinance  had 
be^  Judicially  determined  the  county 
judge,  as  appears  by  plalntUTa  county  li- 
cense, and  that  said  d^!bndant8  were  wltii- 
out  further  discretion  In  the  matter,  and 
prayed  that,  being  otherwise  xemedilesa,  a 
writ  of  mandamus  tasne  leqnlilng  and  ood- 
pelling  said  defendants  to  comply  with  titdr 
legal  duty  and  Issue  to  said  plaintiff  a  pool 
ball  and  billiard  license  as  applied  for. 

The  retom  to  tiie  writ,  omitting  the  cap- 
tion, reads  aa  ftdlows: 

"Comes  now  the  defendant,  W.  S.  Nlcode- 
mus, as  mayor  of  the  dty  of  Drumright,  and 
Katherine  Wiliiams  Burke,  as  dty  derk,  and 
for  answer  and  return  to  the  altematiTe  writ 
of  mandamos  issued  herein,  states: 

"First.  That  the  alternative  writ  does  not 
state  sufficieDt  facts  to  entitle  tbe  relator  t« 
the  relief  prayed  for,  or  to  any  relief. 

"Second.  That  the  said  alternative  writ 
states  facta  which  preclude  the  relator  from 
the  relief  demanded,  and  for  any  relict 

"Third.  And  for  further  answer  the  said 
defendants  deny  each  and  every  allegotioa  in 
said  petition  contained,  except  audi  as  ore 
hereinafter  spedfically  admitted: 

"That  defendants  admit  that  the  rdator,  oa 
tbe  13th  day  of  March,  1920,  made  appUcatioD 
to  tbe  city  of  Drumright  for  a  pool  hall  license 
in  pursuance  to  an  ordinance  of  said  dty,  a 
copy  of  which  is  attached  to  relator's  petition 
herein,  and  admit  that  said  relator  deposited 
vith  the  dty  derk  $140  aa  in  said  ordinance 
required,  and  the  defendants  admit  that  on  tiie 
3d  day  of  April,  1920,-  tbe  aald  defeodant.  W. 
H.  KlcodemuB,  as  Mayor  of  tbe  said  d^  of 
Drumright,  refused  to  issue  tbe  said  relator 
a  pool  and  billiard  license,  and  admit  that  be 
still  refuses  to  issue  the  same. 

"Wherefore,  defendants,  baring  fully  aa- 
swered,  pray  that  the  alternative  writ  hereto- 
fore issued  be  quashed,  set  aside,  and  held  for 
naught,  and  that  the  relief  pr^ed  for  be  re- 
fused and  denied  and  that  the  defendants  ban 
judgment  for  their  coata  herein  expended,  anl 
that  the  petition  of  tiie  plaintiff  be  dlsmlaied.'* 

Tbe  allegations  of  £he  petition  were  fldly 
sustained  by  the  evidence  of  the  phUdtUfi 
and  no  evidence  was  introduced  on  bdialf  of 
the  defendants. 

[1]  By  the  provisions  ot  section  2,  c  21. 
Sess.  Laws  1915,  It  Is  made  unlawful  for  any 
person  or  corporation  to  operate  a  poblle  pod 
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or  billiard  hall  or  public  pool  or  billiard  table 
In  any  incorporated  dtj  or  town  wltboat  first 
eecarlng  a  license  Issued  by  tbe  connty  Jndge, 
and  tbe  person  applying  for  such  license 
must  make  a  showing  once  each  year,  and 
satisfy  tbe  county  Jud;;e  that  he  Is  a  person 
of  good  moral  character,  that  he  has  never 
been  convicted  of  violating  any  of  the  laws 
commoDly  called  prohibitory  laws,  or  convict- 
ed of  violating  any  of  the  gambling  laws  of 
the  state,  or  has  paid  the  special  liquor  deal- 
ers tax  to  the  United  States,  and  must  make 
further  proof  that  no  special  liquor  dealer's 
tax  stamp  or  receipt  Issued  by  the  United 
States  la  held  by  any  person  occupying  that 
part  of  such  building  In  which  tbe  pool  or 
billiard  hall  Is  to  be  located.  A  fee  of  |5  per 
year  shall  be  charged  by  the  county  Judge  for 
issuing  such  license. 

It  Is  farther  provided  that,  upon  applica- 
tion being  filed,  tbe  county  judge  shall  give 
five  days'  notice  by  posting  notices,  one  of 
which  shall  be  at  the  county  courthouse,  and 
three  In  the  dty  or  town  where  said  pool  ball 
shall  be  located,  which  notices  shall  omtaln- 
the  name  of  the  applicant  and  the  location  of 
said  pool  or  bllltaM  hall,  and  any  citizen  of 
said  dty  or  town  may  appear  before  the 
county  Judge  and  protest  the  issuance  of  said 
license,  and  Impose  a  fine  of  not  less  than 
$25  or  more  than  $100  for  the  violation  of 
said  provision.  And  by  section  4  of  said 
act  it  is  provided  that  said  act  shall  In  no 
way  impair  the  right  of  any  Incorporated  dty 
or  town  to  Impose  an  additional  license  fee 
for  maintaining  any  such  pool  or  billiard 
hall  or  table,  or  prevwit  any  dty  or  town 
from  abolishing  same  under  existing  laws. 

The  then  existing  law  pertaining  to  pool 
and  billiard  halls  in  chapter  225,  Sesa.  Laws 
1913,  section  1  of  which  reads  as  follows: 

"The  dty  coddcII  of  each  dty  of  the  state 
and  the  botird  of  tnisteea  pf  each  Incorporated 
town  or  village  shall  have  the  power  to  enact 
orffinancea  to  restrain,  prohibit  and  suppress 
games  and  gambling  h6nses,  bowling  alleys, 
pool  and  bOUard  tables,  and  other  gamUhiK 
tabtes." 

In  February,  1920,  tbe  mayor  and  council- 
men  of  the  dty  of  Drumrlght  adopted  Ordi- 
nance No.  197,  entitled : 

*'An  ordinance  providing  for  the  licensing  of 
public  pool  and  billiard  halls  and  public  pool 
and  billiard  tables  witbia  the  dty  of  Drum- 
ri^t;  providing  fees  therefor;  providing  for 
the  revocation  of  such  license  and  providing 
for  the  punishment  of  a  violation  of  this  ordi- 
nance and  dedaring  an  emergen^." 

Sections  2. 8,  and  4  of  said  ordinance  are  as 
follows : 

"Sec  2.  Any  person,  persons  or  corporation 
maintaining  or  operating  or  desiring  to  main- 
tain and  operate  a  public  pool  or  billiard  hall, 
or  any  public  pool  or  billiard  table  nitbin  the 
corporate  limits  of  tbe  city,  of  Drumright, 
shall,  before  being  permitted  to  open  any  such 
pablic  pool  or  billiard  hall,  or  any  such  public 
pool  or  billiard  table  within  the  corporate  Um- 
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its  of  the  dty  of  Drumrlght,  first,  make  ap- 
plication in  writing  and  file  the  same  with  the  , 
dty  derk,  wherein  It  shall  be  shown  the  name 
of  the  person,  persons  or  corporation  so  mak- 
ing application  tor  such  licenee  and  the  resi- 
dence of  each  and  tbe  place  within  the  cor- 
porate limits  of  the  city  of  Drumrisht  wherein 
such  pool  or  billiard  hall,  or  public  pool  or 
billiard  table  is  to  be  maintained  and  operated, 
describing  the  premises  ao  that  the  same  may 
be  located  witiiln  reasonable  certainty;  the 
number  of  pool  or  billiard  tables  to  be  op- 
erated; and  at  the  same  time  the  person,  per- 
sons, or  corporation  so  making  such  appliea* 
tion  shall  deposit  with  the  city  derk  the  annu- 
al fee  hereinafter  provided  for, 

"Sec  8.  The  person,  persons  or  corporation 
so  applying  for  such  license,  as  aforesaid,  must 
thereupon  bring  his  application  Ijefore  the 
mayor  of  .the  dty  of  Drumrlght,  and  must 
make  a  showing  to  satis^  the  mayor  that  the 
applicant  la  a  person  of  good  moral  character; 
that  he  has  never  been  convicted  of  the  viola- 
tion of  any  of  the  laws  of  the  state  of  Okla- 
homa, nor  the  ordinances  of  the  city  of  Drum- 
right,  relating  to  pool  and  billiard  halls,  or  of 
any  of  the  laws  of  the  state  of  Oklahoma,  or 
ordinaocea  of  the  dty  of  Drumrlght,  prohibit- 
ing traffic  in  any  apirituous.  vinous  or  ferment- 
ed liquors,  or  of  any  of  the  laws  commonly 
called  'Prohibition  Laws';  that  the  building 
wherein  said  pool  or  billiard  hall  is  to  be  op- 
erated and  maintained  if  not  used  in  whole,  or 
in  part,  for  the  purpose  of  violating  any  of 
the  laws  aforesaid. 

"If  upon  such  hearing  the  mayor  shall  be 
BStisfied  that  the  person,  persons  or  corpora- 
tion so  applying  are  persons  of  good  moral 
character,  and  that  he.  or  they,  have  not  been 
convicted  of  a  violation  of  any  of  the  laws 
aforesaid,  it  shall  thereupon  be  the  duty  of 
the  mayor  to  direct  the  city  clerk  to  issue  to 
such  person,  persons  or  corporation  a  license, 
permitting  such  person,  persons  or  corporation 
to  maintain  and  operate  a  public  pool  or  bil- 
liard hall,  or  public  pool  or  billiard  table  as 
sforesaid,  within  the  corporate  limits  of  the 
dty  of  Drumright  for  a  period  of  one  year 
from  the  date  thereof,  whidi  Hcenae  shall  be 
signed  by  tbe  mayor  and  attested  by  tbe  dty 
clerk  with  the  corporate  seal  of  the  dty  there- 
to affixed. 

"Sec  4.  The  person,  persons  or  corpora- 
tion so  granted  a  license  as  aforesaid,  shall  pay 
an  annual  license  fee  of  |20  per  table,  which 
sum  shall  be  deposited  with  tbe  application 
with  the  dty  derk,  as  aforesaid,  and  If  upon 
a  hearing  of  s^d  application,  the  same  Should 
be  denied,  then,  it  shall  be  the  du^  of  the  dty 
derk  immediately  to  refund  to  the  peraon,  per- 
sona or  corporation  so  making  such  application, 
the  deposit  aforesaid.*' 

Section  6  provides  a  penalty  by  fine  and 
abaitement  at  said  pocd  or  billiard  hail  as  a 
public  nolsance. 

The  plaintiff  obtained  his  license  from  tbe 
count?  Judge,  and  applied  to  tbe  mayor  for  a 
dty  license,  deposited  the  sum  of  9140  with 
tbe  dty  clerk,  and  made  proof  of  his  good 
character;  but  the  mayor  refused  to  Issue 
bim  license,  without  assigning  any  reason  for 
such  r^usal.  The  wording  of  section  1.  c 
225,  Sess.  Laws  1913,  is  almost  Identical  with 
section  3se^  Wilson's  SUtntea  of  1808,  in  so 
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far  as  the  subject  nnder  consideration  Is 
concerned,  and  chapter  21,  Sess.  Laws  1915, 
supra,  Is,  in  Its  provisions,  similar  to  sec- 
tion 3396,  Wilson's  Statutes  of  1903 ;  and  In 
construing  sections  388  and  3395,  Wilson's 
Statutes,  supra,  the  Supreme  Court  of  the 
territory.  In  Territory  of  Oklahoma  ex  rel. 
City  of  Oklahoma  v.  J.  M.  Robertson  and 
Howard  Hays,  19  Obi.  149,  92  Pae.  144,  held: 

"Where  a  dealer  in  intoxicating  liquors  has 
obtained  a  county  license  authorizing  bim  to 
sell  such  liquors  within  a  city  of  the  first  claaa, 
such  city  has  no  power  to  refuse  a  dty  license 
to  such  person  upon  presentation  of  his  county 
license,  filing  bis  bond  with  the  county  clerk, 
and  paying  to  the  dty  treasurer  the  amount 
required  by  the  city  ordinance  for  such  license. 

"The  qualifications  of  one  who  has  obtained 
a  county  license  has  been  determined,  and  the 
mayor  and  city  council  of  a  city  of  the  first 
class  have  no  power  to  by  ordinance  prescribe 
additional  qualifications." 

[2]  The  plaintiff  having  satisfied  the  coun- 
ty judge  that  he  was  a  person  of  good  moral 
character,  and  having  other\v'ise  complied 
with  chapter  21,  Sess.  Laws  1915,  and  the 
county  judge  having  issued  the  Uc^ise  pro- 
vided for  therein,  and  the  plaintiff  having  de- 
posited the  license  fee  required  by  ordinance 
of  the  dty,  the  mayor  «nd  councilman  had  no 
power  to  by  ordinance  prescribe  additional 
^aallficatlons. 

£9]  Where  the  city,  by  general  ordinance, 
provided  for  licensing  pool  and  billiard  halls 
and  pool  and  bltltard  tables,  the  city  authori- 
ties have  no  right  to  make  an  arbitrary  dis- 
crimination In  granting  license;  tbey  cannot 
grant  the  same  to  favored  ones  and  refuse 
another,  who  has  In  all  respects  complied 
with  the  statutes  of  tlie  state  and  ordinance 
of  the  dty,  and  one  who  has  brought  him- 
self strictly  within  the  requlranents  regu- 
lating the  licensing  power  may  compel  bjr 
mandamus  the  corporate  authorities  to  grant 
him  a  license  wben  it  la  refused  through 
mere  caprice.  Zanraie  v.  Moand  City,  103 
111.  552. 

The  plaintiff  having  brought  himself  with- 
in the  requirements  of  the  licensing  power, 
It  follows  that  the  judgment  of  the  trial 
conrt  granting  the  writ  of  mandamus  Is  cor- 
rect, and  It  Is  therefore  affirmed. 

HARRISON.  O.  J.,  and  PITCHFORD,  MC- 
NEILL, and  ELTING,  JJ.,  concur. 

(82  Okl.  141)  ■' 

LAREAU,  Director  of  School  DM^  v.  RATH- 
ER.   (No.  9860.) 

(Supreme  C^ourt  of  Oklahoma.   June  7,  1921.) 

(Syllabus  ^v  thB  Court.) 
Appeal  aad  error  •S=>773  (2)— Appeal  will  be 
dismissed  for  failure  to  file  briefs  within  time. 
Where  the  plaintiff  in  error  has  failed  to 
file  brief  within  the  time  required  b;  the  rules 
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of  thia  court,  or  irithln  the  time  allowed  br 
order  of  tUa  conrt,  bto  appeal  will  be  ^ 
missed. 

Error  f nntf  District  Conrt;  Harper  County; 
W.  C.  Crow,  Judge. 

Action  by  Bertha  Rather,  as  plaintiff; 
against  J.  J.  Lareau.  Director  of  School  Dis- 
trict No.  31,  Harper  C>>unty,  Okl^  as  defend- 
ant. Judgment  for  plaintiff,  and  defaidaat 
brings  eiTor.  Dismissed. 

Obarles  Swlndall,  of  Woodward,  for  plain- 
tiff In  error. 

Didk  &  Lewis*  of  Buffalt^  for  deCendant  in 
error. 

NICHOLSON,  J.  The  appeal  In  this  case 
was  filed  on,  April  5,  1918.  On  October  12, 
1920,  the  appeal  was  disu^ssed  for  want  of 
prosecution.  On  October  19,  1920,  the  order 
of  dismissal  was  vacated  upon  the  sUpo- 
latioo  of  the  parties,  and  plaintiff  in  errw 
was  given  until  December  14,  1920,  to  file 
.brief.  On  December  6,  1920,  a  stipulathm 
was  filed  giving  the  plaintiff  In  error  until 
December  30  to  file  brief,  but  no  brief  was 
filed,  and  on  February  8,  1921,  the  Appeal 
was  again  dismissed  for  want  of  prosecution. 
On  February  15,  1921,  the  order  of  dismissal 
was  set  aside  and  the  cause  reinstated.  On 
March  29,  1921,  plaintiff  In  error  was  given 
untU  April  icy,  1921.  to  file  brief,  but  no 
brief  has  been  filed,  and  no  excuse  giTcn  for 
the  fftllure  to  file  the  same. 

Tberetore  the  a]K>eal  berdn  is  fHnmliwed. 

HARRISON,  O.  J.,  and  PITCHFOED,  Me- 
NKILU  and  ELTINO,  JJ.,  ooncnr. 


(8S  ou.  13) 

BLUE  v.  BOARD  OF-  COM'RS  OF  GARVIN 
COUNTY.    (No.  11257.) 

(Supreme  Court  of  Oklahoma.   May  10;  1921. 
.  Rehearing  Denied  June  21,  1021.) 

(SyUabus  by  the  Court.) 

Appeal  and  error  ^=»76l — Plausible  argsneat 
la  brief,  unsupported  by  citation  of  anthertty, 
Insufncient  to  overcome  presumption  of  cor- 
rectness of  Judgment. 
A  plausible,  but  not  convisdng,  argumect 
In  the  brief,  unsupported  by  citation  of  au- 
thority, is  not  sufficient  to  overcome  the  pre- 
sumption indtdged  by  the  Snpreme  Conrt  fai 
favor  of  the  correctness  of  the  judgment  of 
the  trial  court. 

Appeal  from,  District  Court,  Garvin  Coun- 
ty;  F.  B.  Swank,  Judge. 

Action  by  John  Blue  against  the  Board  of 
County  Commissioners  of  Garvtn  County. 
From  judgment  for  defendant;  plaintiff  ajh 

peals.  Affirmed. 
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Jolm  A.  McClnre  and  Albwt  Bennle,  both 
of  Pauls  Yatl^,  for  plaintiff  In  crot. 

Monroe  Osbom.  Oo.  Atty.,  and  McQ.  WU- 
Uamaon,  Asst.  Oo.  Atty.,  both  of  Pauls  Talley, 
for  defendant  In  enor. 

McSEIIjL,  J.  This  Is  an  a;^)eal  from  a 
Jndffment  of  the  disttlct  court  of  Garvin 
county  holding  that  the  lands  allotted  to 
freedman  of  the  Chlckaaaws  by  virtue  of  the 
provisions  of  the  Act  of  Congress  of  July  1, 
1902.  c  1362.  32  Stat.  641,  are  subject  to  tax- 
ation, fnie  district  court  held  said  lands 
were  taxable,  and  from  said  judgmuit  the 
plaintiff  has  appealed. 

Plaindff  in  error  In  his  briet  concedes  that 
this  identical  question  was  decided  adversdy 
to  him  this  coi^rt  in  the  case  of  Allen  v. 
Trimmer,  4S  Okl.  83,  144  Pac.  795,  but  that 
said  appeal  is  taken  In  accordance  with  the 
su^estion  of  this  court  In  the  case  of  Farrts 
T.  Union  Omtral  Life  Insurance  Oo.,  179  Pac. 
919. 

Oounsel  fw  plaintiff  In  error  suggest  that 
his  position  is  expressed  in  the  dlBsenting 
opinion  rendered  in  the  former  case  of  Allen 
T.  Trimmer,  wapn.  No  authorities  are  dted 
to  stqiport  the  oontentlmi  of  plaintiff  In  enw 
that  the  former  opinion  of  this  court  is  erro- 
neous. Counsel  fw  irialntifl  in  error  concede 
there  Is  a  difference  between  the  status  of  the 
Choctaw  freedmen  which  was  the  question 
iDToived  In  the  case  of  Fmrris  t.  Dnfw  Cen- 
tral Life  Insoranoe  Oos  supra,  and  the  sta^ 
tns  of  the  Oridcasaw  fireedmen.  In  this  to 
wit,  that  whra  the  grant  was  made  to  the 
Ghoctaws,  the  negroes  had  been  admitted 
to  tribal  membership  but  the  Chickasaw 
freedman  were  not  Tlds  is  a  very  ln»- 
portent  QuestiMi  in  tlw  case^  and  was  dis- 
cussed in  the  opinion  in  the  case  of  Allen  t. 
Trimmer,  supra.  No  autJforlttes  are  dted  by 
plaintiff  in  mtw  to  Biq>p(Kt  the  ccmtentiMi 
that  the  former  nqdnlon  of  this  court  is  erro- 
neous, and  this  court  In  a  long  line  of  de- 
dfdons  stated : 

"A  plaasible,  bat  not  convindiis.  argnment 
in  the  brief,  ansopported  by  citation  of  aa- 
tbority,  is  Dot  sufficient  to  overcome  the  pre- 
snmptioD  indnlged  by  the  Supreme  Court  in 
favor  of  the  correctness  of  the  judgment  of 
the  trial  court"  Arbnckle  Uin,  &  MiU.  Co.  t. 
Beard.  66  OkL  144,  15S  Pac  llSa 

This  court  does  not  fed  bound  to  brief  the 
case  tor  i^alutiff  In  error  and  deCaidant  in 
error  both,  and  then  to  write  an  opinltm. 
Defmdant  in  error  has  fUed  no  brlef^  and  the 
irialntifT  In  error's  brief  simidy  calls  the 
courts  attmitlMi  to  the  dissenting  opinion 
and  the  stat^ent  of  this  court  in  the  <^lnIon 
dealing  with  the  Choctaw  freedmen  that  the 
court  bad  some  dout>t  as  to  the  correctness  of 
the  Judgment  In  the  case  of  Allen  v.  Trimmer, 
supra.  This  is  not  sufBd^t  to  ovwoome  the 


preaanq>tlni  that  ttie  Jnflgmmt  oC  Uie  trial 

COOrt  is  OCMTSCt. 

For  the  reasons  stated,  the  judgment  of  the 
district  court  Is  afflrmert. 

HABRIRON.  a  J.  and  PITCHFORD. 
NICHOLSON,  and  'ELTtNQ,  3J^  concur. 


(82  Okl.  11T> 

GYPSY  OIL  CO.  V.  GREEN  et  aL 

(No.  1 1361.) 

(Sopreme  Court  of  Oklahoma.   June  7.  192;L> 

(Stillobut  by  the  Court.) 

1.  Master  and  servant  «s9lOI.  102(5),  265(5) 
— Klsd  of  appllanoes  requlrad;  aoddsst  doss 
not  Mow  nsBllaeaoe. 

A  master  has  some  discretion  conceminj 
the  kind  of  tools  and  appliances  which  he  will 
use  or  furnisb  bis  servaots.  Ue  is  not  required 
to  furnish  tools  of  any  particular  pattern  or 
apphances  constructed  in  any  particular  man- 
ner, provided  the  tools  and  appllaoces  furnish- 
ed are  sound,  reasoaably  safe,  aod  perform  the 
work  which  they  are  dcsifaed  to  do;  and  mere 
proof  that  be  is  using  tools  snd  appUances  of 
a^  certain  kind.  If  an  accident  happens  In  die 
use  of  them,  dioea  not  teod  to  show  negligence 
unless  it  is  coupled  witb  some  evidence— not 
mere  speculation — that  they  were  oot  properly 
coDstructed  or  properly  performing  their  func- 
tion. 

2.  Master  and  servaat  «=»265(5)~No  presump- 
tloB  of  nsgliBonoe. 

The  fact  that  an  employee  is  injured  in  the 
course  of  bis  employment  carries  with  it  no 
presumption  of  DegligeDce  on  the  part  of  the 
employer,  but  such  negligeace  -is  an  affirmative 
fact  for  the  Injured  employee  to  establish  by 
the  evidence. 

3.  Neillseaos  «=9l36(9)— Qasstloa  for  Jary. 

Where,  from  the  facts  shown  by  the  evl- 
doice,  although  undisputed,  reaisoQable  men 
miglit  draw  different  conclusions  respecting  the 
question  of  negligence,  such  question  is  prop- 
erly for  tiie  jury. 

4.  Msstsr  and  ssrvant  «s»l03(l)— Dsty  to  pro- 
vide reasosaMy  safe  appliasoes  aondslagable. 

It  is  the  undelegable  duty  of  the  master  to 
ezerdse  ordinary  care  to  provide  his  servants 
a  reasonably  safe  place  to  work,  and  reasonably 
safe  tools,  materials,  and  appliances  with  wbicb 
to  work,  and  a  failure  in  either  of  these  duties 
will  subject  the  master  to  liability  for  all  dam- 
ages proximately  resulting  therefrom  through 
injuries  to  the  servant 

6.  Death  «=>86(l)~Clilldrea  nay  rsoovsr  for 
probable  peouslary  loss  aftsr  tbsy  reach  ma- 
jority. 

Under  section  Q281.  Rev.  Laws  1910,  the 
right  of  recovery  is  not  limited  to  children  of 
a  deceased  father  to  losses  suffered  during  their 
minority,  and  they  may  recover  (or  probable 
pecuniary  loss  after  they  reach  their  majority; 
but  the  recovery  bad.  whether  by  minor  or  adidt 
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diOdren,  mast  be  based  upon  the  reasonable  ez- 
pectaQC7  ot  pecuDiarr  benefit,  of  wfaich  they 
were  deprived  by  the  death  of  their  father. 

6.  Death  «s>90  (4)— Damages  heM  excessive. 

Bvldenee  examined,  and  Md,  that  the  ver- 
dict is  exeesBiTe»  and  is  not  warranted  by  the 
facta  proTen. 

Appeal  from  Superior  Court,  Greek  Connty; 
iUiylord  B.  WUok^  Jadge. 

Action  by  Bntab  Green  and  Xhelma  Oreen. 
by  P.  J.  Green,  tbelr  goardlan,  as  plaintiffs, 
agatniA  the  Gypejr  Oil  Company,  a  oofporap 
tlon,  aa  defendant.  Jodgmoit  tor  lOalntlfflB, 
and  defendant  appeals.  Affirmed  od  condi- 
tim  of  a  remittltor;  otberwlae^  verersed 
and  remanded  for  a  new  trial. 

James  B.  Diggs,  Bosh  Greenslade,  and  Wil- 
liam a  Uedtke.  aU  oC  Tulsa,  for  plaintifr 
In  esTOTt 

Jarr^t  A  Speakman.  fiS  CUumdler,  tax  de- 
fendants in  error. 

NICHOLSON,  J.  The  parties  hereto  oc- 
cupy reverse  positions  in  the  court  below, 
and  we  wiU  refer  to  them  as  they  appeared 
there.  The  plalntUfs  Instituted  this  action 
against  the  defaidant  in  the  superior  court 
of  Creek  county,  to  recover  damages  on  ao* 
count  of  the  death  of  their  father,  Henry 
Green.  On  the  28th  day  of  November,  1919, 
a  verdict  was  returned  in  favor  of  the  plain- 
tiffs for  the  sum  of  $20,00(^  upon  which  Judg- 
ment was  rendered. 

On  December  30,.  1918,  the  deceased  was 
an  onployee  of  the  defendant,  and  on  said 
day  be  and  other  employees  of  the  defendant 
were  instructed  to  pull  the  tubing  from  one 
of  the  defendant's  oil  wells.  In  pulling  said 
tubing,  it  was  necessary  for  one  of  the  parties 
engaged  in  said  work  to  stand  on  a  tubing 
board  constructed  in  the  derrick,  a  distance 
of  about  40  feet  from  the  gronud,  and  to 
reach  said  tubing  board  it  was  necessary  to 
climb  a  ladder  attached  to  the  derrldt.  The 
deceased  attempted  to  climb  this  ladder  to 
reach  the  tubing  board,  and,  when,  he  had 
climbed  said  ladder  a  distance  of  about  20 
feet  from  the  ground,  the  same  pulled  loose 
from  the  derrick  and  fell  with  him,  and  by 
reason  of  such  fall  he  sustained  Injuries 
which  resulted  In  his  death  on  the  22d  day 
of  February,  1919.  That  part  of  the  petition 
charging  negligence  on  the  pert  of  the  de* 
fendant  Is  as  follows: 

"That  said  ladder  was  a  part  of  the  appli- 
ances, tools  and  machinery  furnished  by  the  de- 
fendant to  said  Henry  Green  to  ase  in  the 
coarse  of  his  employment.  That  it  thereby 
became  the  duty  of  the  defendant  to  furnish 
the  said  Henry  Green  with  a  reasonably  safe 
place  in  which  to  work  and  with  reasonably  safe 
tools,  machinery  and  appliances  with  which  to 
work.  That  the  said  defendant  failed  and  made 
breach  In  its  said  duty  toward  the  said  Henry 
Oreen,  in  this,  to  wit,  that  the  said  ladder  was 


improperly.  Inadequately,  carelessly  and  nesH- 
gently  constructed,  and  nailed  and  fastened  to 
the  said  derrick,  and  by  reason  thereof  the  same 
was  not  reasonably  safe  for  those  who  used  it, 
and  the  said  company  had  necligently  and  care- 
lessly failed  and  refused  to  repair  and  to  keep 
the  said  ladder  so  naUed  and  fastened  to  tbe 
said  derridc  as  to  make  the  suae  reasonsMy 
safe  to  protect  and  preserve  the  Uves  of  those 
who  used  it. 

"That  on  the  last-named  dsta  the  said  Henry 
Green  while  acting  In  the  course  of  his  employ- 
ment, aforesaid,  for  the  defendant  company, 
without  any  fault  or  negligence  on  his  part,  ind 
without  knowledge  on  his  part  of  the  defective 
eonditiott.  of  the  said  ladder  as  above  mentioiied 
and  set  forth,  the  said  Heuy  Green  attempted 
to  climb  said  ladder  in  the  ordinary  manner  to 
perform  Us  doties  in  assisting  in  polling  the 
tubing  from  the  said  well.  That  when  the  said 
Henry  Oreen  had  climbed  the  ladder  to  the  St- 
tance  of  about  20  feet,  the  said  ladder,  with- 
out fault  or  negligence  on  the  part  of  the  said 
Henry  Green,  and  by  reason  of  the  faalt,  wrong, 
carelessness  snd  negligence  of  the  defendant  as 
above  stated,  pulled  loose  from  the  top  of  the 
second  section  tiiereo^  upon  which  the  satd 
Henry  Green  was  thra  clhuUng,  thoa  eav^og 
the  ladder  to  swing  backwards  and  downwards 
from  tbe  top,  and  at  the  same  time  tgt  pry  and 
puU  loose  from  the  bottom  of  said  section,  and 
to  fall  to  the  ground  with  the  said  Henry  Green, 
and  he  falling  a  distance  of  about  20  feet,  was 
thereby  thrown  upon  the  ground  on  his  head 
and  face,  thus  crushing,  bruising  and  injuring 
his  head,  face  and  back  and  spinal  column. 
That  by  reason  thereof,  three  or  four  sectioiw 
of  tiie  lower  vertebrtB  were  twisted,  wrenched 
and  fractured,  snd  the  said  Henry  Green  <fid 
linger  and  laoguiab  and  therefrmn  did  there- 
after die  on  the  22d  d^  of  Febrvaiy,  JMS. 

"That  the  said  death  «l  the  aaid  Huiry  Greco 
was  caused  by  tjie  said  wrongful,  earelen  and 
negligent  acts  and  mnlsslons  of  the  aidd  defend- 
ant, and  the  wrongful  and  negligent  acts  and 
omissions  of  the  said  defendant  in  failing  to 
provide  and  furnish  the  said  Henry  Oreen  with 
a  reasonably  safe  place  and  with  reasonably 
safe  tools,  equipment  and  machinery  with  which 
to  perform  the  duties  of  his  employment,  while 
engaged  in  the  employment  ot  the  defendant 
corporation,  aa  above  set  forth,  all  withmt 
fault,  carelessness  or  negligence  on  the  part  of 
the  said  Henry  Green. 

"That  the  said  defendant  company  knew  and 
had  notice  of  the  defective,  unsafe  and  danger- 
ous condition  of  tbe  said  ladder  at  the  time 
of  the  happening  of  the  said  accident,  and  knew 
and  had  notice  that  said  ladder  was  not  con- 
structed in  a  reasonably  safe  manner,  and  said 
defendants  did  not  exercise  reasonable  care  and 
diligence  to  repair  or  maintain  said  ladder  in  a 
reasonable  safe  condition,  or  by  the  exercise 
of  reasonable  and  ordinary  care  and  diligence 
it  could  have  obtained  sndi  knowledge,  and  tiiat 
had  tbe  defendant  exetdsed  that  degree  of 
care  and  diligenee  aa  was  comm«isurate  with 
its  duty  in  constructing  and  properly  repaixing 
and  maintaining  and  nailing  and  fastening  the 
said  ladder  to  the  said  derrick,  the  accident 
herein  complained  of  coqM  and  wonld  not  have 
happened,  and  would  have  been  avoided." 
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To  tbls  petitUn  Um  defendant  filed  a  gen- 
eral dinner,  which  was  overrnled  and  ex- 
ceptions sared,  and  fbereupon  It  filed  answer 
denying  generally  the  allegatlcms  of  the  peti- 
tion, and  as  farther  defenses  pleaded  con- 
tributory nei^lgoice  on  the  part  of  said 
Henry  Qreen,  and  the  assnmptlim  of  the 
risk  <tf  Ba<di  employmoit  by  him.  To  which 
answer  the  plalntifl  filed  a  r^ly  consisting 
of  a  genual  dralal. 

The  plain tiCt  In  error  makes  29  aasignmenta 
of  error  and  has  argued  them  in  two  gronps, 
tbB  first  of  which  is  based  npcm  the  refusal 
of  tbB  court  to  enstain  defoidanf  e  demurrer 
to  Om  evidence  of  the  plalntUts,  and  to  give 
the  peremptory  Instrnctlon  requested  the 
deftedant,  and  go  to  tbdk  snffldoicy  of  the 
evidence  to  susUln  Oie  verdict  and  Jndgmrat 

The  plaintlfl  In  error  argnes  that  the  lad- 
der whldi  fell  with  Henry  Green  had  for  ap- 
pmlmately  three  years  successfoUy  wlth- 
rtood  every  test  and  etrain  to  which  It  had 
been  put  and  had  properly  performed  the 
fimctloM  it  was  Intended  to  perf ontf  without 
visible  indication  tliat  the  nails  ther^  had 
become  loosened  1^  reason  of  the  fact  that 
the  ladder  bad  beccone  covered  and  saturat- 
ed with  oil  and  parafBn ;  that  the  defendant 
was  not  required  to  constmct  this  ladder  In 
any  particular  way ;  that  It  was  only  obliged 
to  exerdse  ordinary  care  to  fnrntfOi  Its  serv- 
ants with  a  ladder  so  constructed  and  nailed 
as  to  be  reasonably  safe  for  the  uses  to  which 
it  was  iutended  to  be  put,  and  the  fact  that 
the  ladder  fell  as  a  result  of  the  nails  there- 
in  becoming  loosened  from  the  effect  of  the 
oil  and  paraffin  on  the  wood  of  the  ladder 
la  no  evidence  of  n^Ugence  on  the  part  of  Hie 
defendant  to  in  the  first  Instance  furnish 
Its  servants  with  a  reasonably  safe  ladder. 

The  evidence  sbow«  that  the  ladder  which 
Ml  with  the  deceased  was  fiistened  to  the 
second  gird  of  the  derrick  with  three  20pen- 
ny  nails  driven  through  the  gird  at  one  side 
and  two  at  the  other  Into  the  upright  pieces 
at  the  top  of  the  ladder,  that  the  ladder  was 
not  nailed  cr  In  any  manner  fastened  to  the 
braces  betweot  the  girds,  and  was  In  no  way 
teMened  at  tiie  lower  end,  and  that  the  lower 
end  lacked  10  w  12  Inches  of  reaching  the 
lower  gird  of  Hw  derrick;  and  from  this  evi- 
dence it  appears  Itiat  this  ladder  was  simply 
permitted  to  bang  from  the  sebond  gird, 
fastened  only  by  the  nails  driven  throni^  the 
top  of  the  ladder.  The  evidence  farther 
shows  that  ladders  of  this  kind  ara  usually 
fiutencd  to  the  derrick  nails  driven 
tbroi^h  the  gird  Into  the  ladder  at  the  top 
and  bottom  thereof,  and  also  by  nails  driven 
through  the  braces  Into  ttie  ladder,  and,  in 
fact,  the  ladder  Is  usoally  nailed  each  place 
it  touches  tbe  rig. 

[1, 2]  We  agree  with  counsd  for  defradant 
Jiat  it  was  not  required  to  constmct  this 
laddw  in  any  particular  way,  If  it  was  so 
constructed  and  nailed  as  to  be  reasonably 
safe  for  tbe  uses  required  of  it  A  master 


has  some  discretion  concerning  the  kind  of 
macbiutty,  tools,  and  appllanc»  whbdi  he 
will  use.  He  Is  not  required  to  use  machin- 
ery or  tools  of  ai^  particnlar  jiattern,  nor 
appliances  ooustructed  in  any  parUcolar  man- 
ner, provided  the  inadilnery,  txtoiB,  and  ajh 
pUances  furnished  his  servants  are  sound 
and  reasonably  safe  and  perform  the  work 
which  they  aro  designed  to  do,  and  the  fact 
of  accident  carries  with  It  no  presumption  of 
negUgeoce  on  tbe  part  of  the  employer,  but 
such  negligence  Is  an  affirmative  ftict  tor 
the  injured  empJoyee  to  establish  by  the 
evidence.  Phtenlx  Printing  Ga  v.  Durham, 
82  OkL  57S,  122  Pac  706,  88  L.  B.  A.  (N.  &) 
1191:  Palmer  v.  Wichita  Falls  ft  N,  W.  By. 
Co.,  00  OkL  206,  ISO  Pac.  U1&  But  the  qnes- 
tlon  of  whether  or  not  this  ladder  was  so  con- 
structed, nailed,  or  testened  in  the -first  in- 
stance as  to  be  reastmably  safe  was  a  qnes- 
tlon  of  fact  to  be  determined  by  the  Jury. 

In  Littlejohn  v.  Midland  Valley  B.  Co., 
47  Okl.  204.  148  Pac.  120;  the  court  says: 

"QaestfoDB  of  negligence  do  not  become  ques- 
tions of  law,  to  be  decided  by  the  court,  exc^t 
where  the  facts  are  such  that  all  reasonaUe 
men  mnst  draw  the  same  condnslons  from  tbem, 
and  the  esse  shoold  not  be  withdrawn  from 
the  jury  unless  the  eonclndon  follows,  as  a 
matter  of  law,  that  no  recovery  can  be  had  upon 
any  view  which  can  properly  be  taken  of  the 
facts  tbe  evidence  tends  to  establish.  Anthony 
V.  Bliss  et  al.,  39  OkL  287,  134  Pac.  1122; 
Gardner  v.  Michigan  Cent.  B.  Co.,  ISO  U.  S. 
349,  861,  14  Sup.  Ct  140,  87  L.  Bd.  1107; 
Kreigh  v.  Westinghoase  &  Co.,  214  XJ.  8.  249. 
29  Sop.  Gt  619,  53  L.  Bd.  987;  Grand  Trunk 
B.  Co.  V.  Ives,  144  U.  &  417, 12  Sap.  Ct  679, 
86  L  Bd.  486.'* 

And  in  New  York  Plate  Glass  Ins.  Co.  v. 
n.atz,  51  OkL  718,  152  Pa&  353,  the  syllabus 
la  as  ftdlows: 

a  suit  based  on  negligence,  the  court 
shoold  sobmit  the  case  to  the  jury,  unless  the 
evidence  produced,  together  with  all  reasonable 
deductions  and  inferences  to  be  fairly  drawn 
therefrom,  entirely  fails  to  show  negligence 
upon  the  part  of  defendant.  If  tbe  evidence 
fails  entirely  to  show  negligence,  then  the  court 
shoold  instnet  a  verdict  in  favor  of  d^end- 
irant." 

[3]  And  in  Chicago,  B.  I.  ft  P.  By.  Oo^  r. 
Felder,  66  Okl.  220,  155  Pac  629,  the  court 
says: 

"bi  cases  involving  the  question  of  ne^gence, 
the  nile  Is  now  settled  that— "When  a  given 
state  of  facts  is  ancb  that  reasonable  men  may 
fairly  differ  upon  tbe  qnesttoa  as  to  whether 

there  was  negligence  or  not,  the  determination 
of  tbe  matter  is  for  tbe  jury.  It  is  only  where 
tbe  facts  are  sucb  that  aU  reasonable  men  must 
draw  tbe  same  conclusion  from  tbem  that  the 
question  of  negligence  is  ever  considered  one 
of  law  for  the  court.' " 

[4]  The  defendant  contends  tiut  flu  ladder 
fumidied  deceased  was  at  the  time  be  otter- 
ed defendant's  employ  reasmably  sate^  and  it 
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tbo^after  it  become  muaCe,  the  defndaiit 
-had  no  notice  or  knowledge,  either  actual 
or  coDatrdctlTe,  of  Its  defective  conation, 
and  the  eridaice  falls  to  show  a  daty  on 
the  part  of  the  defendant  to  Inspect  the  lad- 
der, and  a.  failure  on  Its  part  to  perform  that 
dnty,  or  that  a  reasonable  carefnl  Inflection 
would  hare  revealed  such  defect  Tbe  evi- 
dence discloses  that  Henry  Green  entered 
tbe  employ  of  the  deioidant  on  July  IS^  1018, 
and  that  he  was  Injured  on  Decanbex  30, 
IdlS;  that  the  ladder  and  the  derrick  to 
which  It  was  fostoied  were  covered  with  oil 
and  paraffin  to  such  an  extent  that  the  heads 
of  the  nails  were  not  visible ;  and  that  men 
standing  on  tbe  floor  of  the  derrick  conld 
not  see  how  many  nails  there  were  in  the 
ladder  or  where  the  same  was  nailed,  and 
this  was  the  condition  when  Henry  Green 
entered  the  empli^  of  the  defendant. 

It  was  the  undelegabte  duty  of  the  deteniU 
ant  to  exercise  ordinary  care  to  provide 
H«nry  Green  a  reastmably  safe  place  to 
work,  and  reasonably  aate  tools,  matertola, 
aiKd  appliances  with  which  to  work,  and  If' 
it  failed  in  either  of  these  duties.  It  was 
guilty  of  Diligence,  and  was  subject  to 
liability  for  any  damages  proximately  resuH- 
Ing  ther^nun.  Prlck^tt  v.  Sulzberger  &  Sons 
Go..  57  aa.  667. 1S7  Pac.  856;  Choetaw  Elec- 
tric Ca  V.  Cnai^,  28  Okl.  399.  114  Paa  730; 
Nedey  v.  Southwestern  Cotton  Seed  OU  Go, 
IS  Okt  366,  76  Paa  637,  61  L.  B,  A.  146. 

If  the  fiwts  were  audi  that  all  reasonable 
men  must  have  drawn  the  conclusion  that 
this  ladder  was  pn^rly  cwstructed  and 
securely  fiistmed  to  the  derrlA  in  the  first 
instance,  but  became  unsafe  by  reason  of  It 
and  the  derrtck  becoming  saturated  with  oil 
and  poraffln.  thereby  causing  the  nails  to 
loosen  and  pull  out.  thai  it  would  have  been 
Incumbmt  upon  the  plainttffs  to  show  by  the 
evidence  that  the  defwdant  had  failed  to 
make  reasonably  careful  inspections  at  rea- 
sonable Intervals,  and  that  if  sudi  inspeo 
timis  had  been  made  they  would  have  dis- 
closed the  defects  which  led  to  the  Injury 
in  time  to  permit  of  Its  reparation,  In  the 
exercise  of  reastmable  care,  and  a  failure  to 
make  this  showing  would  preclude  a  re> 
covery.  lliompsra  oa  Negllgmce,  vol  4,  | 
2S08.  And  if  a  reascmably  carefnl  and  skiU- 
Ail  Inspection  woultl  not  have  disclosed  the 
defects  which  caused  the  Injury,  there  would 
be  no  UahiUty  evm  thon^  such  Inspections 
had  not  been  made.  Thompson  on  Negli- 
gence, supra;  Labatt^  Master  and  Servant, 
vol.  3.  t  105&  Tbe  facts  b^ng  audi  that  all 
reasonable  men  might  draw  dlffermt  con- 
clusions, therefore  the  trial  court  did  not 
err  in  overruling  the  defendant's  demurrer 
to  the  evidence  and  in  refusing  to  give  the 
iwremptory  Instruction  requested  tqr  the  de- 
fendant.- 

.  [I]  We  will  next  consider  assignment  of 
emr  No.  14,  whidi  attacks  the  correctness 
of  tatstmctlon  Ka  6,  which  reads  as  follows: 


"Too  are  further  Instructed  that  nnder  tht 
law  of  this  state,  the  right  of  the  children  of 
tbe  deceased  father  is  not  limited  to  the  ttm* 
of  their  minority,  but  extends  to  and  after  they 

obtain  tbe  age  of  majority;  but  tbe  recovery 
bad,  whether  by  a  minor  or  by  an  adult  chQcL 
must  be  based  upon  the  reasonable  exiiectaDey 
of  pecuniary  benefit  of  which  tbey  were  dfr- 
prired  by  the  death  of  their  father." 

And  assignmoitB  of  error  Mos.  24  and  2S, 
whldL  are: 

"Tbe  court  below  erred  in  rendering  judgmest 
4>n  the  verdict  In  the  sura  of  $20,000;  audi  jodg- 
ment  Is  ezcessfve  and  unwarranted  by  the  taett 
establisbed  at  tbe  trial  of  said  action. 

**Tbat  the  amount  of  tbe  verdict,  $20,000,  ii 
■0  excessive  that  tbereupon  it  appears  that  said 
verdict  was  given  and  returned  under  the  in- 
fluence of  passion  and  prejudice  upon  the  port 
of  the  jury.** 

The  right  of  tbe  plain  tiffs  to  recovo-  Is 

governed  by  section  6281  and  section  5282, 
Rev.  Laws  1910.  and  a  reading  of  secttoo 
5281  discloses  that  said  section  does  not  limit 
the  recovery  of  the  plaintiffs  to  tbe  polod 
'Of  their  minority,  but  provides: 

"  *  *  *  The  damages  must  inure  to  the  ex- 
clusive benefit  of  tbe  widow  and  children. 

•    *    •  n 

In  Glty  of  Sapulpa  v.  Deason  et  aL.  196 
Pac.  644,  the  fidlowlng  language  la  found: 

''What  would  fairly  and  reasraaUy  cmvcn- 
sate  the  plaintifffl  for  the  loss  sustained  is  tbe 
test,  and  not  that  if  the  deceased  had  lived  out 
bis  life  expectancy,  as  counsel  for  defendant 
in  error  seems  to  think  should  be  tbe  test.  Tbe 
minor  children  of  tbe  deceased,  on  attaining 
their  respective  majority,  would  have  no  far- 
ther claim  for  compensation  by  reason  of  the 
death  of  their  father." 

The  defendant  insists  that  this  case  is 
controlling,  and  that  plaintiffs  are  prednded 
from  a  recovery  for  loss  extending  beyond 
their  minority,  bat  Uie  statement,  rChe  mi- 
nor dilldren  of  the  deceased  on  attaining 
their  respectlTe  majority  would  have  no  fai> 
thw  claim  for  compaisatim  by  reaarai  of  the 
drath  of  their  ftttber,"  la  oUtor  dictum,  and 
an  examlnatlw  ot  this  case  shows  that  fb» 
verdict  and  Judgment  were  held  excessive  tar 
othor  reasons. 

In  Pressley  et  aL  Incorporated  Town 
of  Salllsaw  et  ah,  54  OkL  747,  154  Paa  660^ 
the  flfth  paragraph  of  the  ayllabna  reads  as 
follom: 

"Under  section  5281,  Bev.  Laws  1910i  the 
right  of  recovery  Is  not  limited  to  children  ot 
a  deceased  father  up  to  their  majority,  but  ex- 
tends to  all  children  of  deceased,  regardless 
of  tUeir  ages;  but  tbe  recovery  bad,  whether 
by  minor  or  adult  children,  must  be  based  upon 
the  reasonable  expectancy  of  pecuniary  benefit, 
of  which  tbey  were  deprived  by  the  death  of 
their  father." 

And  In  the  body  of  the  opinion  the  oonrt 
quotea  from  the  dedslona  ot  a  number  ct 
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states  holding  that  the  children  are  not  pre- 
daded  from  a  recovery  for  loss  extending  be- 
yond their  minority.  The  correct  rule  seems 
to  be  that  the  recovery  Is  not  confined  to 
losses  sustained  during  minority,  and  that 
a  child  may  recover  for  probable  pecuniary 
loss  after  he  reaches  hla  majority. 

While  Instruction  No.  6,  standing  .  alone, 
might  be  objectionable,  yet  when  considered 
with  instruction  No,  7,  giving  the  measure 
of  damages,  we  cannot  say  that  It  was  prej- 
udicial to  the  defendant;  these  two  instruc- 
tions considered  together  fairly  state  the 
■  law,  as  announced  in  Preasley  v.  Incorporated 
Town  of  Sallisaw,  supra;  Big  Jack  Mining 
Co.  V.  Parkinson,  41  OkL  125,  137  Pac.  678; 
and  Sedgwick  on  Damages,  }  577. 

[6]  We  think  the  other  Instructions  com- 
plained of  and  contained  in  the  second  group 
of  asrfgnments,  when  considered  with  the  in- 
structions as  a  whole,  fairly  state  the  law, 
and  that  the  defendant  was  not  prejudiced 
thereby.  However,  we  are  of  the  opinion 
that  the  jury  erred  in  the  amount  of  the  re- 
covery, and  that  the  verdict  is  clearly  In  ex- 
cess of  the  sum  that  could  be  baeed  upon 
the  idea  of  compensation  alone. 

It  Is  therefore  ordered  that  If  the  plato 
tiffs,  within  30  days  from  the  date  of  the 
receipt  of  the  mandate  herein  by  the  trial 
court,  file  a  remittitur  for  aU  of  said  Judg- 
ment in  excess  of  $12,500,  and  interest  there- 
on from  the  date  of  the  judgment  at  the  rate 
of  6  per  cent  per  annum,  the  Judgment  as 
thus  modified  will  be  affirmed;  otherwise,  the 
Judgment  Is  reversed,  and  the  cause  remand- 
ed, with  dlrecttonsto  grant  a  new  trial. 

HARRISON.  C.  J.,  and  PrrOHFOMD.  Me- 
NEILL,  and  BH/TING,  JJ.,  eoncap. 


{Si  OU.  145) 

PLANTERS'  COTTON  4  ? INNING  CO.  Y. 
WEST  BROS,      at    (No.  11396.) 

(Supreme  Court  of  Oklahoma.  Jane  7, 1921.) 

(ByllahuB  H  Oovrt.) 

1  Bailment  1 5— Corporation  Commission 
has  power  to  regulate  cottoii  gins  ii  per- 
formance of  public  duties. 

Section  4.  c.  17«,  Laws  19H  provides,  In 
substance,  that  the  Corporation  CommlBsion 
has  power  and  authority  to  regulate  and  con- 
trol cotton  gina  in  aU  matters  relating  to  the 
performance  of  their  public  doUes  and  to  cor- 
rect abuses,  prevent  extortiona,  to  fix  rates, 
and  to  require  gins  to  afford  all  reasonable  fa- 
cilities and  conveniences  necessary  to  serve 
the  public. 

2  Ballmeat  «^I5— Order  of  Corporation 
'commission  based  on  dlsoriminatlon  by  cot- 
ton olnaers.  supported  by  evidence,  will  not 

be  reversed  on  appeal. 
The  Corporation  Commisaion  made  an  or- 
der requiring  the  gin  company  at  Lamar,  Okl 


to  render  similar  service  to  persons  engaged 
in  the  purchase  of  seed  cotton  and  cotton  seed 
alike,  and  without  discrimination,  and  ordered 
the  gin  company  to  cancel  all  agreements  in 
restraint  of  trade,  and,  there  being  aufficient 
evidence  to  support  a  finding  that  the  gin  com- 
pany had  discriminated  against  purchasera  of 
cotton  seed  and  seed  cotton,  tor  the  purpose 
of  creating  a  monopoly,  said  order  will  not  be 
reversed  on  appeaL 

3.  Public  service  commissions  i8»6— Corpora- 
tion commission  has  only  such  Jurisdiction 
as  Is  expressly  or  by  neoessary  Implication 
conferred  upon  It. 

The  Corporation  Commission  of  this  state 
has  such  Jurisdiction  only  as  la  expressly  or 
by  necessary  unpUcation  conferred  upon  it  by 
the  Constitution  and  statutes. 

4.  Bailment  «S3>I5— CorperatlOtt  Oemmlsslca 
oannot  InpOM  fine  for  violation  of  peial 
laws. 

Section  8235,  Rev.  Laws  1910,  defines  what 
is  public  business  and  confers  upon  the  Cor- 
poration Commission  power  to  contr<d  inch 
buainess,  and  to  make  such  orders  as  neces- 
sary to  regulate  and  control  the  same,  and 
section  19  of  article  9  of  the  Constitutioo  au- 
thorizes the  Commission  to  assess  fines  or 
punishments  against  persons  for  Tiolating  Its 
orders,  bat  neither  Ihe  Constitution  nor  the 
statutes  has  conferred  upon  the  Commission 
power  or  authority  to  fine  or  punish  parties 
engaged  in  public  business  (or  violating  the 
penal  -laws  of  thia  state. 

Appeal  tram  Order  of  Corporation  Com- 
mission. 

Proceeding  by  West  Bros,  before  the  Cor- 
poration Commission  of  the  State  of  Okla- 
homa against  the  Planters'  Cotton  &  Ginning 
Company  for  unjust  discrimination.  From 
an  order  of  the  Commission  and  impos^ion 
of  a  One,  the  Planters'  Cotton  &  Ginning 
Company  appeals.  Affirmed  in  part,  and  In 
part  reversed. 

Gibson  ft  Hull,  of  Muskogee,  and  Aber- 
natby  ft  HoweU,  of  Shawnee,  for  plaintiff  In 
error. 

B.  S.  Ratllff,  of  Oklahoma  City,  for  Corpo- 
ration Coramisdon. 


McNBILL,  J.  On  the  10th  day  of  October, 
1919,  West  Bros,  and  others,  of  Lamar,  Okl., 
filed  a  complaint  with  the  Corporation  Com- 
mission against  the  Planter^  Cotton  ft  Gin- 
ning Cotnpany,  a  corporation,  protesting 
against  certain  conditions  and  Irregolarltlei 
of  the  Gin  Company  at  Lamar.  It  was  al- 
leged that  the  gin  company  owned  both  gins 
at  Lamar,  Okl.,  and  was  discriminating 
against  cotton- buyers  r^arding  the  use  of 
Its  warehouse  for  storage  of  cotton  seM  and 
seed  cotton ;  that  the  price  paid  by  the  gin 
company  for  cotton  was  Inadequal^  and 
when  the  merchants  and  Independent  buy- 
ers b^an  paying  an  adequate  price  for  the 
cotton  they  were  forced  to  get  out  of  the 
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seed  cotton  market  on  acconnt  of  tbe  monop- 
oly of  the  gin  company  and  by  its  manipulat- 
ing tbe  scales  and  tbe  gins  of  ttae  company 
In  a  manner  tliat  cave  gains  In  weight  to  the 
fanner  on  the  seed,  and  a  low  percentage  in 
the  lint  of  the  cotton  baled,  when  purchased 
by  an  Independent  buyer,  and  on  the  other 
band  farmers  who  sold  cott<m  to  buyers  who 
sold  the  gin  company  their  seed  complained 
of  a  loss  on  the  weight  of  tb^  seed. 

A  hearing  was  had  before  the  Gorporatioii 
Commission,  and  the  ConmilsslcHi  made  cer- 
tain flndlngs  of  fact  which  may  be  stated. 
In  substance,  that  tbe  Planters'  Cotton  A 
Oinolng  Company  Is  a  corporation  owning  a 
number  of  gins  throughout  Oklahoma,  and  Is 
engaged  in  ginning  cottofi  and  buying  cotton 
seed,  and  operating  cotton  oU  mills  in  the 
state  of  Oklahoma,  and  were  the  owners  of 
two  gins  at  Lamar  and  tbe  only  gins  operat- 
ed at  that  point ;  that  the  ginning  company 
virtually  cwitroUed  a  mcmopoly  of  ginning 
cotton  and  buying  cotton  seed  at  Lamar  and 
has  taken  advantage  of  Its  position  by  rea- 
son of  Its  monopoly,  and  is  discriminating 
between  persons  buying  seed  cotton  in  the 
town  of  Lamar,  In  that  it  has  allowed  only 
such  buyers  of  seed  cotton  as  would  agree 
to  sell  them  the  cotton  seed  to  use  the  ware- 
house; that  the  gin  company  had  an  agree- 
ment with  one  Mackey  and  was  giving  htm 
the  exclusive  right  to  use  all  the  facilities 
and  to  use  the  storage  and  pay  him  a  premi- 
um of  $2.50  on  each  ton  of  cotton  seed  turn- 
ed to  the  defendant  company,  and  in  return 
for  the  exclusive  privilege  Mackey  la  requir- 
ed to  turn  all  of  the  cotton  seed  bought  by 
him  to  the  gin  company.  The  Commission 
found  this  agreement  was  for  the  purpose  of 
stlAing  and  eliminating  competition,  and  Its 
object  has  been  obtained.  The  price  of  cot- 
ton at  Lamar  had  not  fluctuated,  but  the 
price  liad  only  been  advanced  when  the  farm- 
ers and  independent  buyn«  attempted  to 
break  the  restraint  of  trade  made  by  the  said 
defendant  company.  Upon  said  finding  the 
Commission  ordered  that  the  gin  company 
Instructed  Its  managers  and  agents  at  Lamar 
and  all  other  points  In  the  state  where  It 
maintains  gins  and  buys  cotton  seed  to  ren- 
der service  to  all  persons,  firms,  and  corpora- 
Uons  engaged  In  the  purchase  of  seed  cotton 
and  cotton  seed  alike  without  discrimina- 
tion, and  all  agreements  now  In  .existence 
and  in  restraint  of  trade  be  canceled  Immedi- 
ately, and  the  gin  company  be  restrained 
from  enterliME  Into  such  agreements.  It  is 
further  ordered  that  the  defendant  gin  com- 
pany be  fined  $500  In  accordance  with  the 
provisions  of  chapter  79,  art  1,  Revised  Laws 
of  Oklahoma  1010. 

From  said  order  and  judgment  the  gin 
company  has  appealed.   For  reversal  It  is 
contended  that  the  flndlngs  of  fact  made  by 
tbe  Commission  are  not  sustained  by  the  evi-  ^ 
dence  and  are  contrary  to  tbe  evidence,  and  \ 
tbio  Cort>oratlon  Commission  la  wltbont  an- 


ttioil^  to  eater  said  order.  It  Is  unneces- 
sary to  diacuai  tbe  dlffwoiit  flndtngs  sept- 
rat^,  but  an  lamination  of  the  entirs  re^ 
ord  disposes  there  Is  auffldent  eridoioe  to 
support  the  finding  that  the  gin  compaoy  was 
operating  both  gins  at  Lamar  and  woce  sti- 
fling and  eUminatiiv  competltfon  and  dls- 
erlmlnattug  against  tbe  bnyers  of  cotton  seed 
and  seed  cotton,  and  there  la  evidence  to  sup- 
port the  finding  that,  when  an  Independoit 
buyer  would  purchase  cottmi  seed  and  liave 
the  same  ginned,  the  company  In  some  man- 
ner manipulated  tbe  scales  or  tbe  gin  so  the 
amount  of  lint  from  the  cotton  ginned  for  tbe 
lnd^>mdent  buyer  was  greatly  reduced  from 
what  waa  generally  received  from  the  same 
amount  of  seed,  and  there  waa  a  great  Taria- 
tlon  In  weight  of  the  scales  of  the  company 
and  that  of  independent  scales,  and  tbe  loss 
was  always  sustained  by  the  independent 
buyer. 

[11  It  is  sufficient  to  say  that  there  la  soffl- 
dent  evidence  In  tbe  record  to  support  the 
finding  of  the  Corporation  Commission  that 
the  gin  company  at  this  place  was  stifling 
competition  and  creating  a  monopoly  and 
were  manipulating  Its  scales  and  weights  la 
a  manner  that  would  prevent  independent 
persons  from  purdiaslng  cotton  seed  and 
then  were  paying  an  Inadequate  price  for  the 
cotton  by  reason  of  this  monopoly. 

[2]  It  Is  next  contended  that  the  Com- 
mission is  not  authorized  under  the  law  to 
make  a  finding  that  the  warehouse  Is  a  part 
and  parcel  of  the  public  utility.  The  Corpo- 
ration Commission  made  no  such  finding, 
but  simply  made  an  order  that  the  manager 
and  agents  at  Lamar  were  required  to  rend- 
er service  to  ail  persons  engaged  in  the  pur- 
chasing of  seed  and  cotton  seed  alike  and 
without  discrimination,  and  all  agreements 
now  in  existence  In  restraint  of  trade  to 
which  defendant  Is  a  party  be  canceled. 
Section  4,  c.  176,  Session  Laws  1915.  gives 
to  the  Corporation  Commission  power  and 
authority  to  regulate  and  omtrol  cotton  gins 
In  all  matters  relating  to  the  performance  of 
public  duties  and  charges  the  Commission 
with  the  duties  to  correct  abuses  and  pre- 
vent extortion  and  give  them  authority  to 
fix  rates,  charges,  and  regulations  to  be  obey- 
ed by  persons  operating  gins  and  requiring 
the  gin  company  to  afford  all  reasonable  fa- 
cilities and  conveniences  and  services  to  the 
public,  and  shall  have  power  and  authority 
to  require  facilities  to  be  afforded  tbe  public 
and  has  the  same  power  to  control  cotton 
gins,  and  the  regulations  thereof,  as  It  has 
over  transportation  and  transmission  com- 
panies. 

There  Is  no  direct  finding  that  the  ware- 
bouse  was  a  part  of  the  public  utility,  and 
under  the  authority  above  given  to  the  Cor- 
poration Commission  by  the  statute  It  has 
authority  to  regulate  business  of  the  gin  com- 
pany, and  the  gin  company  would  have  no 
right  to  dtecrlmlnate  against  llw  bnyos  «f 
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cotton  In  tbe  use  of  its  warehouse,  as  a 
means  to  stifling  competition,  and  for  the 
purpose  of  creating  a  monopoly  and  control- 
Ung  prices.  It  Is  unnecessary  for  us  to  decide 
whetlier  a  wardionse  nsed  by  a  ginning  com- 
pany is  one  of  the  conveniences  or  facilities 
that  it  may  be  required  to  Cnrnlsh  for  the 
public,  but  the  court  will  oot  permit  the  use 
of  such  a  teclllty  for  the  purpose  of  create 
ing  a  monopoly  and  stifle  competition  In  or- 
der to  pay  an  Inadequate  prke  txa  the  cotttm 
purchased. 

[3,  4]  Tbe  third  proposition  argued  Is  that 
th*  Corporation  Commlssioai  was  without 
Jurisdiction  or  anthorlty  to  assess  a  fine  of 
any  kind  or  diaracter  against  the  defendant. 
This  court  In  tbe  cases  of  Okjaboma  City  t. 
Corporation  Commission,  195  Pac  498,  and 
A.,  T.  ft  S.  F.  T.  Corporation  Conmiission, 
ITO  Pae.  11S6,  held  that  the  Corporation 
Commission  had  only  such  Jurisdiction  or 
authority  as  Is  expressly  or  by  necessary  Im- 
pllcatlcm  conferred  upon  It  by  the  Constitu- 
tion or  statutes  of  this  state.  The  power  and 
antborl^  of  the  Corporation  Commission  to 
assess  fines  is  granted  to  the  Corporation 
Commission  by  section  19,  aril  9,  of  tlie  Con- 
stitution, whldi  provides  in  snb«[tance  that 
the  Corporation  Commission  may  assess 
Onea  tot  isolation  ct  any  ct  its  orders.  Xn 
the  Instant  case  the  corpwatlon  had  violat- 
ed no  order  of  the  Corporation  Commission. 
Whether  fliey  wtm  guilty  oC  violating  any 
aC  the  provisions  of  article  1,  &  79,  Revised 
Laws  1910,  it  is  mmecessary  to  decide,  as 
no  antbOrll^  is  granted  the  Corpcwatton  Com. 
mission  to  hear  and  try  persons  charged  with 
oflteoses  deffloed  in  said  article. 

The  Oorpffiratloo  Commission  contends  that 
section  82^  R.  U  1910,  is  applicable  because 
the  evidenn  diadoeed  that  tbe  gin  cmnpany 
had  created  a  m<mopoly  and  is  subject  to  be 
controlled  by  the  Corporation  Commission. 
The  Commission  bad  Jurisdiction  and  author- 
ity to  make  proper  orders  r^nlatlng  the  bus- 
tneea^  but  neither  this  section  at  the  statute 
nor  any  other  section  of  tbe  statate  that  has 
been  called  to  our  attention  gives  the  Cor- 
poratlMi  Commission  power  and  anthnlty 
to  punish  and  assess  flues  against  the  cor- 
poration for  vlolatlmE  any  of  the  penal  laws 
of  the  statew  The  only  poww  and  authority 
granted  to  the  Corporation  Commission  is 
to  assess  flues  for  violating  Its  orders. 

We  therefore  concli^e  that  the  Judgment 
of  the  Commission  in  so  fftr  as  the  fine  is 
concerned  was  beyond  the  authority  of  the 
Corporation  Commission  to  enter  the  same. 
TIm  order  of  tbe  Corporatitm  Commission  Is 
alHrmed  in  all  respects,  except  in  so  far  as 
fbe  order  imposing  the  fine  is  concerned,  and 
tliat  portion  of  the  Judgmat  Is  set  aside  and 
hdd  for  naught. 


HARBISON,  C.  J.,  and  PITCHrORD, 
ELTINQ,  and  NICHOLSON,  J  J.,  concur. 
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(82  Okl.  166) 

YOUNQ  St  al.  V.  EATON.    (No.  10149.) 
(Supreme  Court  of  Oklahoma.  June  14, 1921.) 

(8i/llahua  &v  ^  OourtJ 

1.  Statutory  provisions. 
For  tbe  breach  of  an  obligation  arising  from 

contract,  tbe  measure  of  damages,  except  wiiere 
otherwise  expressly  provided  by  this  chapter, 
Is  tbe  amount  which  will  compensate  the  party 
aA^rieved  for  all  the  detriment  proximately 
caused  thereby,  or  which,  in  tbe  ordinary  course 
of  tbisga,  would  be  likely  to  result  therefrom. 
No  damages  can  be  recovered  for  a  breach  of 
contract  wliicb  are  not  dearly  ascertainable 
in  both  their  nature-  and  origin.  Section  2852, 
Rev.  Laws  1910. 

2.  Danages  «=9l20(2)-4Mea8Sra  of  damages 
for  ftilare  to  fsraisli  essilaoe  ostter  ststed. 

When,  in  tiie  spring  of  the  year,  a  person 
purchases  a  silo  to  be  erected  on  lils  farm  for 
use  that  summer  or  fall,  and  the  agents  for 
the  company  mannfacturing  the  sUo  contrail 
to  furnish  'the  purcbaaer  an  ensilage  cutter 
at  a  stipulated  price  per  ton  for  cutting  the 
silage,  biit  fail  upon  demand  to  furnish  such 
cutter,  tbe  measure  of  damages  is  the  difference 
between  the  value  of  the  material  or  silage, 
the  cost  of  putting  it  In  the  silo,  and  what  the 
ensilage  would  have  been  wmrth  at  the  usual 
feeding  time  for  such  ensflsge  during  the  win- 
ter f oUowIng. 

3.  Evldssoe  «=s>443(2}— Proof  of  oral  eontraet 
te  fsniish  eoallafle  oetter  held  sot  to  vary 
wrtttsa  eoatraet  bstweaa  die  osaipaBy  astf 
psrshasar  of  silo. 

When  a  person  In  purehaslng  a  silo  enters 
into  a  written  cmitract  with  the  company  spec- 
ifying the  kind  of  sflo  purchased,  conditioDs 
of  warranty,  and  terms  of  payment,  and  at  the 
same  time  the  agents  of  the  silo  company,  for 
the  purpose  of  Indudng  the  purchaser  to  buy, 
orally  contract  to  furnish  an  ensilage  cutter  at 
a  stipulated  price  per  ton  to  be  used  by  the 
purchaser  during  the  season  for  putting  up  the 
ensilage,  proof  of  such  oral  contract  does  not 
tend  to  vary  tbe  terms  of  tbe  written  instm- 
ment  between  the  silo  company  and  the  pur- 
chaser. 

4.. Appeal  and  error  ^fOOl (I)— Verdict  not 
disturbed  when  supported  by  oompetent  «vl- 
denoe. 

When  there  Is  any  competent  evidence  rea- 
sonably tending  to  support  the  verdict  of  the 
Jury,  it  will  not  be  distorbed  on  appeal. 


Appeal  from  District  Court,  Rogers  Cam- 
ty ;  W.  J.  Campbell,  Judge. 

Action  by  3.  O.  Eaton  against  F.  Toung 
and  another  to  recover  damages  for  breach 
of  contract.  Judgment  for  plaintiff,  and  de- 
fendants appeal.  Afllrmed. 

W.  H.  Bassmann  and  H.  Tom  Right,  botii 
of  Claremore,  for  plaJntiETs  in  error. 

John  M.  Goldesberry  and  George  W.  Boon^ 
both  of  Colllnsville,  and  H.  Jennings,  of 
Claremore,  for  defendant  In  error. 


^9Fer  other  mum  m*  sum  topic  and  KBT-NUMSBR  In  all  Kejr-Nualnred  DlsMs  aad  ladsxw 
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fiflLLEn,  3.  This  action  was  commenced 
in  the  district  coart  of  Rogers  county  by 
3.  C.  Eaton,  as  plaintiff,  against  B.  F,  Toung 
and  M.  O.  Swan,  as  defendants,  to  recover 
damages  arising  from  the  breach  of  a  con- 
tract to  famish  an  ensilage  cutter.  The  case 
was  tried  to  a  Jury,  which  returned  a  verdict 
in  favor  of  the  plaintiff  for  $376.  The  court 
rendered  Judgmrat  on  the  verdict,  to  reverse 
which  the  defendants  prosecuted  this  appeaL 
The  parties  wIU  t>e  referred  to  as  they  ap- 
peared in  the  court  below. 

The  plaintiff  In  his  petition  alleges  the  de- 
fendants were  In  business  at  Oolagah  and 
were  agents  for  the  Indiana  SUo  Company; 
that  during  the  month  of  March,  1913,  the 
plaintiff  purchased  a  silo  of  the  Indiana  Silo 
Company  through  the  defendants  as  such 
agents.  Said  silo  was  of  a  capacity  of  200 
tons.  The  def^dants  agreed  with  the  plain- 
tiff that,  if  he  would  purchase  the  silo,  they 
would  have  an  ensilage  cutter  and  would  hire 
it  to  him  for  tiis  use  at  the  proper  time  to 
fill  said  silo  for  an  agreed  charge  of  25  cents 
per  ton.  He  agreed  with  the  defendants  that 
he  would  hire  the  said  cutter  and  pay  the 
agreed  price  therefor,  and  with  this  under- 
standing and  agreement  he  purchased  the 
silo  and  had  the  same  erected  on  his  farm 
near  Oolagah.  During  the  month  of  August, 
1913,  the  plaintiff  went  to  the  defendants  for 
the  purpose  of  getting  the  ensilage  cutter  and 
was  then  and  there  informed  they  did  not 
have  a  cutter ;  that  some  time  prior  thereto 
they  had  one,  but  sold  it  und  they  could  not 
furnish  him  with  a  cutter.  He  thereafter 
tried  to  obtain  a  cutter  from  other  sources, 
but  was  unable  to  do  so.  One  cutter  could 
have  been  obtained,  but  it  was  across  the 
river  from  plalntifTs  farm  and  could  not  be 
moved  across  the  bridge. 

The  defaidants  demurred  to  the  petition, 
which  demurrer  was  overruled.  They  thai 
filed  an  answer  denying  spedflcally  the  alle- 
gations ia  the  petition  and  set  up  as  an  affirm- 
ative defense  that  the  contract  for  the  sale 
of  the  silo  was  In  writing,  and  that  the  oral 
omtract  to  famish  tlie  cutter  was  an  attempt 
to  vary  ttw  terms  of  Qie  written  Instrunsnt. 
The  defendants  make  numerous  assignments 
of  error.  Many  of  these  are  waived  l)ecaUBe 
not  discussed  In  their  brief.  They  say  that 
plaintiff's  petition  does  not  state  a  cause  of 
action,  and  the  trial  court  committed  error 
In  overruling  the  defendants'  demurrer,  but 
Ibej  do  not  point  oat  In  what  particular  It 
filled  to  state  a  cause  of  action.  We  have 
examined  the  petition  and  conclude  that  it 
does  state  a  cause  of  action.  Th^  make  a 
gmeral  complaint  about  the  Instructiona  giv- 
en by  ttie  court  to  the  Jury,  but  they  do  not 
point  out  any  specific  error  In  the  Instmc- 
tlons.  Ndther  do  they  point  out  any  Q>eciflc 
Instruction  that  should  have  been  givoi  tliat 
was  not  givoi.  We  have  examined  the  in- 
structions and  are  of  the  opinion  that  they 
fairly  cover  flu  case  and  atata  the  law. 


[2]  The  only  real  contentions  made  by  the 
defendants  In  their  brief  is  that  the  plaintiff 
proceeded  on  the  wrong  theory  as  to  bis  meas- 
ure of  damages;  that  the  alleged  oral  contnct 
was  an  attempt  to  vary  the  terms  of  the  writ- 
ten contract,  and  that  the  verdict  of  the  Jory 
is  against  the  weight  of  the  evidence  or  not 
sustained  by  the  evidoice.  We  will  dl^Mse 
of  these  oontratimu  In  tlie  order  above 
named. 

Defendants  contend  that  plaintiff  hu 
proceeded  on  the  theory  of  loss  of  prc^lti. 
This  is  a  very  strained  theory  and  is  not 
borne  out  by  the  record.  The  plaintiff  alleges 
that  the  cost  of  the  material  for  silage  and 
labor,  including  cost  of  cutting  and  ma- 
chinery and  all  help  necessary  to  have  filled 
the  silo  with  silage  in  the  faU  of  1913,  would 
have  been  $432;  that  this  silage  feed  was 
worth  $7  per  ton.  or  $1,400  for  the  200  ton. 
The  plalntUTa  petition  says: 

"This  would  have  left  plaintiff  a  profit  oa 
said  sUage  feed  of  $06a** 

The  fact  that  the  plaintiff  used  the  word 
"profit"  Instead  of  "difference  in  value"  Is 
not  material ;  that  was  merely  the  pleader's 
way  of  expressing  It  The  facts  allied  In 
the  petition  disclosed  there  was  a  difference 
of  $908  between  the  cost  of  the  material  from 
which  the  silage  would  be  made,  the  manu- 
facturing of  it  into  the  ensilage,  and  the  mai^ 
ket  value  of  the  endlage  during  the  winter 
of  1913  and  1914. 

The  defendants  In  their  brief  state: 

"Unless  the  plaintiff  told  the  defendairts  at 
the  time  this  contract  is  alleged  to  have  been 
made  that  he  would  raise  feed  for  the  ptupess 
of  filling  the  bUo,  or  parcbase  feed  for  that 
purpose,  or  that  be  bad  or  would  do  these 
things,  and  told  the  defendants  that  he  wuted 
the  cutter  for  the  purpose  of  cutting  sach  feed 
for  the  purpose  of  filling  the  silo,  these  defend* 
ants  could  not  be  held  to  respond  In  damaces 
under  any  consideration." 

We  do  not  know  of  any  purpose  a  famer 
or  stockman  has  in  erecting  a  sUo  on  his 
farm  nor  any  use  to  which'  it  Is  to  be  pat 
except  for  the  purpose  of  providing  ensilage 
as  a  feed.  It  cannot  be  presumed  that  tbc 
agents  of  a  firm  manufacturing  silos  wu 
selling  the  silos  to  the  farmers  tor  any  other 
purpose  than  that  for  which  the  silos  were 
manufactured  and  Intended  to  be  used.  Un- 
der this  contention  of  defendants  one  would 
necessarily  presume  the  defendants  as  agecti 
of  the  silo  company  thought  the  plaintiff  wai 
having  the  sUo  erected  as  an  ornament  on  hii 
farm.  The  defendants  are  presumed  to  have 
contracted  with  the  plaintiff  with  the  Tlev 
that  plaintiff  would  use  the  silo  that  sm- 
mer  or  fall  to  put  ensilage  in. 

11]  The  measure  of  damages  Is  as  stated 
In  secticoi  28^  Revised  Laws  of  Oklalunt 
1910: 

"For  the  breadi  of  an  obligation  ariiong  frm 
contract,  the  measure  of  damages,  oeept  lAm 
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otfaernise  expresalj  provided  hj  this  chapter, 
iB  the  amount  which  will  compensate  the  party 
aggrieved  for  all  the  detrimeot  proximately 
caused  thereby,  or  which.  Id  the  ordioary  coarae 
of  thin^,  would  be  likely  to  result  therefrom. 
No  damages  can  be  recovered  for  a  breach  ol 
coDtract  which  are  not  clearly  aacertalnabla  in 
both  their  nature  and  origin." 

Z>efaidaiiti  tutve  cited  several  Oklaluniu 
anthorlties,  but  the  mily  one  ajipUcable  Is 
Mackey  t.  BosweU,  63  Okl.  20,  182  Pac.  198. 
Paragraph  2  of  the  syllabns  reada: 

"Loea  of  profits  in  being  unable  to  plant,  cul- 
tivate, and  harvest  a  crop,  if  mthin  the  contem- 
plation of  the  parties  at  the  time  a  contract  is 
made,  and  if  snch  a  loss  or  damage  as  flowed 
directly  or  proximately  f  rtMii  the  breach  of  such 
contract,  and,  if  capable  of  accurate  measure- 
ment or  estiioate,  is  recoverable  in  an  action  for 
damagea  for  the  breach  of  such  contracC."' 

In  onr  opinion  plaintUTs  theory  of  the 
measure  of  damages  was  correct,  and  the 
court  submitted  it  to  the  Jury  under  proper 
Instructions. 

[3]  Defendants  next  contend  that  the  con- 
tract for  the  sale  of  the  slIo  was  In  writing, 
and.  this  being  an  oral  contract,  evidence 
could  not  be  introduced  tending  to  vary  the 
terms  of  the  written  instrument  They  have 
introdaced  in  evidence  a  written  contract  be- 
tween the  Indiana  Silo  Company  and  plain- 
tiff. This  contract  specifles  tlie  kind  of  a 
stlo  OiB  plaintUT  w&a  purcliaslng,  its  dlmoi- 
tfons,  the  kind  of  matortal  with  vtaidi  it  was 
to  be  constructed,  the  warranty  of  the  ma- 
toial.  the  price  and  terms  of  payment.  It  Is 
presumed  this  cmtract  included  alt  of  the  ne- 
gotiatltnis  between  the  Indiana  Silo  Company 
and  the  plaintiff.  There  Is  no  sncb  presump- 
tion that  it  included  all  oral  negotiatt<nis  be- 
tween the  plalntlfl  and  these  defendants. 
Proof  of  an  oral  agreement  between  the 
plalntiir  and  these  defendants  did  not  in  any 
way  alter  or  vary  the  terms  at  the  written 
contract  with  the  Indiana  Silo  Company. 

Defendant  Swan  testlfled  that  during  each 
of  the  several  conversations  between  himself 
and  the  i^intiff  lading  np  to  the  purdiase 
of  the  silo  by  the  plaintiff  the  questlim  of  an, 
OMihige  cutter  was  discussed.  He  further 
admitted  on  the  witness  stand  that  on  the 
evening  the  contract  for  the  pnrchasa  of  tbe 
aDo  was  dosed  Elaton  said  tbat  unless  he 
could  make  arrangements  for  a  cutter  he  had 
no  use  for  the  silo  and  would  not  buy  tme. 
We  think  tlw  evidence  Was  iwoperly  admitted 
to  prove  the  oral  agreement.  The  profits  or 
prospective  profits  accming  to  the  d^endants 
by  tbe  sale  of  tbe  alio  to  the  plaintiff  is  suffi- 
cient consideration  to  support  the  contract. 

[4]  We  have  examined  the  evidence  and 
think  it  was  sufficient  to  take  tbe  case  to  the 
jury.  The  Jury  having  found  In  fiivor  of  the 
plalntlfl,  and  there  being  evidence  reasonably 
tending  to  support  the  verdict,  following  a 


long  line  of  dedrifflis  by  tills  court,  the  Ter^ 
diet  of  tbe  jury  will  not  be  disturbed. 
The  Judgment  <tf  tbe  trial  court  is  affirmed. 

PITCHFORD,  V.  a  J.,  and  JOHNSON. 
KBNNAMEB,  and  NICHOLSON,  3J^  concur. 


(82  Okl.  130) 

STATE  ex  rel.  ATTORNEY  GENERAL  V. 

WARE.    (No.  10124.) 

(Snprem*  Coort  of  Oklahoma.  Uay  81^  1921.) 

(a»Uabu$  6y  the  Court.) 

1.  LIsiltatleBaf  astloB8«s>ll<l)-Statatedees 
not  ms  sgalBSt  state  la  astloa  te  tatorea 
ttatstoiy  Ntak  stoekholder's  llabiUty. 

The  statute  of  limitations  does  not  run 
against  the  state  in  an  action  to  enforce  the 
statatory  liability  of  the  shareholder  in  an  In- 
solvent bank  taken  over  by  the  State  Bank 
Commissioner,  together  with  its  assets,  for  the 
purpose  of  realizing  upon  the  same  in  the  in- 
terest of  tbe  depositors  of  said  bank,  and  to 
reimburse  tbe  bank  guaranty  fond  for  the  sum 
paid  oat  to  said  depositors  or  creditors. 

2.  Banks  and  banking  ^=»48(l)— Presumption 
of  liability,  on  stock  la  lisolvest  bank  from 
name  In  stock  rsf  istsr  held  rebutted  by  show- 
ing of  bona  flde  sale  and  attenptsd  transfer. 

The  presumption  of  liability  on  shares  of 
stock  in  an  insolvent  bank,  arising  from  the 
presence  of  a  person's  nSme  on  the  stock  regis- 
ter, is  rebutted  by  evidence  that  a  trana  fide 
sate  of  the  stock  bad  been  made,  and  tliat  the 
vendor  had  performed  every  du^  which  the  law 
imposed  ttn  order  to  secure  the  trsnsfer  on  the 
registry  of  the  bank. 

3.  Banks  and  banklag  ^»48(l)— UaUlity  of 
shareholder  held  M  eease  apen  sale  of  steok 
althongh  traasfor  net  made  apen  Iweks. 

Upon  a  reasonable  cmstruction  of  tlM*  stafc- 
nte  imposing  liability  upon  shareholders  for  the 
debts  of  sUte  banks,  and  for  all  the  objects 

Intended  to  be  accomplished  by  tbe  provisions 
imposing  liability  on  shareholders  for  such 
debts,  tbe  responsibility  of  the  defendant  ceas- 
ed upon  the  surrender  of  certain  stock  certifi- 
cates to  tbe  cashier  of  the  bank,  properly  in 
dorsed  to  the  party  to  whom  tbe  shareholdei 
had  sold  bis  stock,  with  the  request  that  such 
oflieer  make  a  transfer  of  the  stock  upon  tha 
twoks  of  the  Imnk,  and  where  such  cashier 
promised  to  comply  with  sneh  request,  and 
afterwards  informed  the  shareholder  tiMt  said 
reqaest  had  been  complied  with,  and  snch  share* 
holder,  who  was  at  the  time  a  director  of  tbe 
bank,  tendered  his  resignation  as  euch,  to  the 
officers  of  the  bank,  informed  them  that  be  had 
sold  and  transferred  his  stock  and  that  he  could 
no  longer  act  as  a  director,  and  such  share- 
holder's connection  with  the  liank  thereafter 
ceased,  although  such  transfer  of  stock  was 
not,  in  fact,  made  upon  the  books  of  the  hnk. 

Appeal  fran  District  Court,  Oklahoma 
County ;  John  W.  Hayson,  Judge. 


»For  otbar  eases  see  same  tople  and  KBY-N  VHBBB  in  all  Key-Numb«r«d  Dlcests  and  Zndezss 
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Action  b7  tbe  State,  on  redatlon  of  the  At- 
;oniey  Oen^ral,  against  J.  B.  Ware,  to  en- 
fon»  statutory  Bto(^oIder*B  liability.  Judg- 
ment for  defoidant,  and  plaintiff  aiveols. 
Affirmed. 

S.  P.  Freeling,  Atty.  Gen.,  W.  H.  Zwick, 
Asst  Atty.  Gen.,  and  M.  M.  Thomas,  of  Okla- 
homa City,  for  plaintiff  In  error. 

Everest,  Vaugtat  &  Brewer,  of  Oklahoma 
City,  for  defendant  In  error. 

JOHNSON,  J.  This  action  was  commenced 
by  the  State  of  Oklahoma,  on  relation  of  the 
Attorney  General,  as  plaintiff,  against  J.  E. 
Ware,  as  defendant,  to  enforce  tbe  statutory 
llabUlty  of  the  defendant  as  a  shareholder  In 
tbe  Planters'  8t  Mechanics'  Bank,  a  defunct 
concern,  the  assets  of  which  were  taken  over 
by  tbe  Bank  Oommlasloner  of  the  state  after 
One  bank  became  Insolvent 

The  cause  waa  tried  to  the  court  by  stipu- 
lation oi  the  parties  apon  an  agreed  state- 
ment of  facta,  and  a  Judgm»it  waa  rendered 
In  fiiTor  ot  the  defendant,  to  reverse  which 
Uiis  proceeding  In  error  waa  r^larly  com: 
menced  by  the  plaintiff.  Hie  stipulation  up- 
on whldi  the  cause  waa  tried  is  as  follows : 

"Gome  now  tbe  parties  hereto,  Jhe  plalntifF, 
tbe  state  ot  Oklahoma,  by  8.  P.  Freeling,  At- 
torney Qeneral.  and  J.  I.  Howard,  bis  Asdstant 
Attorney  General,  and  the  defendant,  J.  B. 
Ware,  his  attorneys,  Brerest  ft  (^mpbell,  and 
atlpalate  and  agree  that  sstd  eanse  may  be  tried 
to  tbe  court  wltboot  tbe  iuterTention  of  a  jury, 
upon  the  following  agreed  statement  of  facts, 
which  facts  are  agreed  by  the  parties  to  be 
the  material  facts  In  said  coDtroversy,  and  all 
tbe  facts  necessary  to  a  correct  detemiination 
thereof,  and  It  is  agreed  as  follows: 

"(1)  That  on  and  prior  to  tbe  6tb  day  of 
April,  1911,  tbe  Planters'  &  Mechanics*  Bank 
was  a  banking  corporation,  du^  organised,  ex- 
isting and  doing  business  nn<fer  and  by  virtue 
of  tbe  banking  laws  of  the  state  of  Oklahoma, 
with  an  authorized  capiUl  stock  of  $50,000 
dirided  into  GOO  shares  of  par  value  of  $100 
each,  with  its  principal  place  of  business  in 
Oklahoma  City,  Oldaboma  county,  state  of  Ok- 
lahoma. 

"(2)  That  on  the  6tfa  day  of  April,  1911,  tbe 
Bank  Commissioner  ot  the  state  of  Oklahoma, 
acting  under  and  by  virtue  of  tbe  laws  of  Okie- 
boma  in  such  cases  made  and  provided,  took 
over  the  Planters'  &  Medianics*  Bank  of  Ok- 
lahoma City,  Okl.,  for  the  reason  that  said  bank 
was  then  in  an  insolvent  and  failing  condition, 
and  waa  unable  to  meet  tbe  demands  of  its 
creditors  in  the  usual  and  customary  manner, 
and,  as  such  Bank  Commissioner,  took  posses- 
sion of  books,  record,  and  assets  of  tbe  said 
bank  for  tbe  purpose  of  winding  up  its  affairs, 
collecting  the  debts  due  it,  and  for  tbe  porpose 
of  converting  its  assets  into  cash  and  pa^g 
tbe  claims  of  unsecured  depositors  of  said  bask, 
and  said  Bank  Commissioner  Is  proceeding  un- 
der tbe  laws  to  perform  bis  duty  thereunder. 

"(3)  That  the  cash  available  in  said  bank 
and  that  which  thereafter  becomes  available  out 
of  the  proceeds  of  the  sale  of  the  assets  of 
said  bank  and  tbe  coUeetton  of  notes  and  obU- 


gatiotts  due  it,  was  and  Is  insuffident  to  secure 
tbe  notes  and  obligations  of  tbe  depositors  of 
said  bank,  and  tbe  plaintiff  by  and  through  the 
State  Banking  Board  and  tbe  Bank  Commis- 
sioner thereof,  was  eompeUed  to  and  did  par 
a  laige  aum  of  money  out  of  tbe  depositors' 
guaranty  fund  of  tiie  state  of  Oklahoma,  in 
addition  to  the  cash  immediately  available  from 
tbe  sale  of  the  assets  of  ssid  bsnk.  and  the 
cash  arising  from  tbe  proceeds  of  the  assets 
of  said  bank  since  said  time,  and  that  said  mm 
so  paid  by  the  plaintiff  exceeds  tbe  sum  M 
$100,000,  snd  by  reason  thereof  the  state  9t 
Oklahoma,  for  the  use  and  benefit  of,  tbe  Bank- 
luR  Board  and  the  Bank  Commissioner  there- 
of, as  custodians  and  administrators  of  tbe 
depositors*  guaranty  fund  of  the  state  of  Okla- 
homa, bad  title  to  and  a  first  prior  and  superi- 
or Hen  npon  all  of  tiie  assets  of  said  bank,  in- 
dnding  tbe  additional  liability  gainst  tbe  wtoA- 
holderg,  oOcere,  and  Erectors  tbersol 

"(4)  It  la  further  admitted  that  on  the  11th 
d^  of  December,  1009,  the  Planters'  &  He- 
cbanics'  Bank  issued  to  the  defendant,  J.  B. 
Ware,  certificate  numbered  128  of  said  dat^ 
for  6  shares  of  tbe  capital  stock  of  said  bank, 
of  the  par  value  or  face  value  of  $500. 

"(5)  That  on  or  about  tbe  first  day  of  Jan- 
uary, 1910,  tbe  defendant,  J.  B.  Ware,  sold,  as- 
signed, and  transferred  the  said  certificate  num- 
bered 128  for  tbe  ssId  5  shares  of  the  capittl 
stock  in  the  Planters'  A  Mecbanlca*  Bank  afore- 
said to  one  3.  M.  Postelle,  who  was  then  and 
there  a  stockholder  of  tbe  said  Planters*  &  Me- 
chanics* Bank,  and  said  certificate  of  atoA  was 
by  tbe  said  J.  B.  Ware  assigned  upon  tbe  back 
thereof  in  the  blank  provided  for  the  purpose, 
witnessed  by  the  said  Nicholas  M.  Ellia,  cashier 
of  said  bank,  and  delivered  to  the  said  Planters* 
&  Mechanics*  Bank  and  the  officers  thereof,  and 
particularly  to  tbe  aaid  Nicholas  M.  Ellis,  cash- 
ier, whose  duty  it  was  to  make  transfers  of 
stock  on  the  books  of  said  bank,  and  the  ssid 
Bllis,  acting  for  said  bank,  agreed  to  transfer 
tbe  same  and  afterwards  told  tbe  defendant,  J. 
E.  Ware,  that  said  stock  had  been  so  trans- 
ferred on  the  books  of  said  bank.  That,  at  tbe 
date  of  said  transfer  and  delivery  of  said  cer- 
tificate, the  said  J.  B.  Ware  received  the  sum 
of  $600  for  said  stock,  being  tbe  book  value 
thereof  as  shown  by  the  books  of  said  bank. 
That,  prior  to  the  date  of  said  transfer  and  as- 
signment of  said  certificate  of  stock,  tbe  said 
J.  E.  Ware  was  a  director  of  said  bank,  and  im- 
mediately upon  tbe  transfer  notified  the  board 
of  directors,  and  the  president,  csshier,  and  etb* 
er  officers  of  said  bank,  that  he  bad  sold  said 
stock,  and  waa  no  longer  a  shareholder  in  said 
bank,  and  that  he  could  no  longer  act  as  director 
therein,  and  thereupon  tbe  said  J.  B.  Ware, 
defendant,  ceased  to  act  as  such  director,  and 
never  thereafter  participated  in  tbe  said  af- 
fairs of  the  said  bask.  That  at  the  date  of  said 
transfer,  to  wit;  about  Janoary  1,  1910.  ssfd 
Planters*  &  Mechanics'  Bank  was  not  insdveat 
and  was  not  tsken  charge  of  by  tbe  Bank  Gem- 
mlsstoner  of  tbe  state  vt  Oklahoma  until  tts 
date  heretofore  stated,  to  vrit  April  S,  1911. 

"(6)  It  is  further  agreed  that  the  said  Nkk- 
olas  M.  BIUs  and  the  officers  of  said  bank  never 
actually  canceled  said  surrendered  certificate 
of  stock,  No.  128,  belonging  to  the  defendant 
aforesaid,  and  never  reissued  any  stock  in  lieu 
thereof  and  that  at  tbe  time  of  tbe  inadrcacy 
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of  said  bank,  to  wit;  April  6,  1911.  the  said 
bank  showed  said  certificata  of  stock  in  the 
name  of  the  defendant  J.  B.  Ware. 

"(7)  It  Is  further  agreed  that  the  b7-lawa  of 
the  said  bank  provide  as  foltinrB:  '(6)  Tba 
secretary  shall  keep  a  proper  record  and  cor- 
rect  record  of  any  stock  Issued  or  canceled, 
showiof  the  date  of  Issue  or  eanceDatlon,  cer* 
tificate  number,  owner,  address,  number  of 
afaares  and  amoont  (6)  The  stock  may  be 
transferred  or  assipied  only  on  the  books  of  the 
bank;  most  be  sarrendered,  canceled,  and  new 
stock  issued  instead,  hi  accordance  with  the 
banking  laws.' 

"And  it  is  farther  screed  that  said  by-laws 
w«re  in  force  at  the  time  of  the  transfer  and 
snrrender  for  cancellation  of  the  certificate  of 
stock  above  described,  orlfinaUy  owned  by  J. 
E.  Ware.  The  questions  to  be  decided  b;  the 
court,  as  under  the  agreed  statement  of  facts 
above  set  oat,  are:  (1)  Whether  the  said  ac- 
tion Is  barred  by  the  statute  of  limitations,  this 
action  having  been  commenced  on  the  lltb  day 
of  J^uly.  1916;  and  (2)  whether.  If  not  barred 
by  the  statute  of  limitations,  the  defendant,  J. 
B.  Ware,  U  liable  in  this  action." 

The  two  proposttlMis  involved  In  tbls  ap- 
peal are  thus  stated  b7  the  Attorney  Oen- 
eral  In  his  reply  brief: 

"Defendant  in  error  dlacuasee  two  proposi- 
tions, the  first  being  the  statute  of  limitations 
and  the  second  exoneration  of  defendant  from 
liabili^  aa  a  stockholder,  because  of  his  at- 
tempted transfer  of  stock  more  than  a  year  pri- 
or to  tbe  failvre  of  the  Planters'  &  Ueehanies' 
Bank  on  April  6, 1911.  If  defendant  is  correct 
in  his  second  proposition,  and  the  transfer  of 
bis  stock  was  complete  without  the  fuU  compli- 
ance of  the  bank's  by-lews  and  an  actual  trans- 
fer on  the  books  of  the  bank,  then  the  statute 
of  limitations  Is  no  longer  a  vital  part  of  this 
appeal.  However,  we  will  discusa  the  prop- 
ositiona  In  the  order  presented  by  defendant.** 

[1]  Hie  first  proposition,  as  to  whether  or 
not  the  statute  of  limitatloaB  runs  against 
the  state  in  this  character  of  cases,  is  no 
longer  an  open  question  in  this  Jurisdiction. 
It  was  held  by  this  court  In  tbe  case  of  State 
ex  rel.  Freellog,  Attorney  General,  v.  Smith 
et  al..  77  Okl.  277,.1S8  Pac;  96*  In  the  sylla- 
baa,  as  follows: 

"The  statute  of  Hmltationa  doee  not  run 

against  the  state  in  an  action  on  a  promissory 
note  held  by  the  State  Bank  Commissioner  as 
the  assets  of  the  insolvent  bank" — citing  State 
ex  rel.  Taylor  v.  Cockrell,  27  Okl.  630,  112 
P«c  1000;  Lovett  v.  Lankford.  47  Okl.  12. 
149  Pac.  767;  White  v.  State,  SO  Okl.  97.  ISO 
Pa&716. 

Gkmcemhis  the  lecootf  proposltton,  ttie  At- 
torney General,  in  his  brief,  says : 

'  "Section  294,  R.  U  1910,  provides  that  the 
ahares  'shall  bs  transferred  on  the  books  of  the 
bank  fai  sncb  manner  as  tbe  by-laws  thereof  say 
direct' 

"Section  0  of  tUa  bank's  by-laws  provides: 
TThe  stock  may  be  transferred  or  assigned  only 
n  the  books  of  the  hank;  mnat  be  snrrendered 


and  canceled  and  new  stock  iasued  instead  in 
accordance  with  tbe  banking  laws.' 

"The  whole  question  of  liabQity  of  defendant 
in  this  case  hinges  on  whether  or  not  the  terms 
of  those  Inlaws  must  he  fully  complied  with. 
On  Ois  question  the  authorities  are  Avided. 
Defendant  has  dted  the  United  States  Sopreme 
Court  and  the  courts  of  Arkansas,  Kentucky, 
and  Tenneasee  to  sustain  his  contention. 
Squarely  in  conflict  with  these  views,  and  in 
addition  to  the  cases  cited  in  tbe  principal  brief, 
we  shall  quote  the  Supreme  Courts  of  Ohio, 
Maine,  Massachusetts,  and  others.  Oklahoma 
has  never  passed  on  the  question  presented 
here,  where  the  defendant  has  made  bis  ef- 
forts at  transfer.  We  must  look  then  to  the 
reasons  for  the  views  of  the  defendant  conrte 
and  adopt  tte  holdings  of  those  authorities 
which  are  most  aonnd  in  reason." 

The  first  authority  cited  in  his  reidy  brief 
by  the  Attorney  General  in  support  of  his 
position  is  the  decision  of  this  court  In  the 
case  of  Bla<^ert  t.  Lankford,  176  Paa  532. 
An  examli^tlon  of  that  case  dls(doaefl  that 
It  does  not  aroly  to  the  exact  aituatioD  dl^ 
closed  by  the  recOTd  in  the  Instant  case,  but 
applies  to  what  the  sttuatlon  in  the  instant 
case  wonid  be  tC  it  were  aoagbt  to  hold  the 
transferee  in  tbe  Instant  case,  Postelle,  lia- 
ble as  owner  <a  the  stodc,  and  the  recwd  of 
the  bank  disdosed  ttiat  the  stock  had  hem 
transferred  to  him. 

Tbe  facts  in  the  Bladkert  Case,  siqira,  and 
the  findings  of  Hooker,  0.,  who  wrote  the 
oirinion,  as  stated  by  hlnit  were  as  follows:. 

"The  evidence  In  this  case  discloses  that  Mr. 
Blackert,  the  ploiutifl!  in  error,  was  cashier, 
director,  and  stockholder  In  tbe  Bank  of  Com- 
merce of  Geary,  •  •  •  It  being  conclnsively 
shown  by  the  books  of  tbe  defunct  bank  that 
tbe  plaintiff  in  error  was  the  owner  of  14 
shares  of  the  capital  stock  of  said  bank  in  his 
own  name."  "It  is  further  shown  that  In  De- 
cember, 1910,  several  months  before  the  bank 
In  question  was  declared  Insolvent,  an  assoss' 
ment  of  60  per  cent,  was  levied  on  the  stock 
of  the  bank  in  order  to  repair  the  capital  stock 
thereof,  and  that  the  plaintiff  in  error  paid  a 
60  per  cent,  assessment  upon  his  stock,  and 
contends  here  that  he  should  be  allowed  a  cred- 
it upon  the  amount  sought  to  be  recovered  in 

this  action  by  the  psyment  then  made  by  him. 
•  •  • » 

And  on  tbe  4th  day  of  May,  1911,  the  gov- 
erning board  of  the  bank  entered  Into  an 
agreement  with  the  Bank  Commissioner  and 
whereas,  It  was  found  that  a  deficit  of  about 
(2,000  existed  and  that  in  consideration  of 
the  Commissioner  advancing  the  said  sum 
from  the  guaranty  fund,  tbe  directors  pledg- 
ed the  assets  of  the  bank,  and  agreed  that 
the  Commissioner  should  proceed  and  col- 
lect tbe  same  In  what  may  seem  to  be  the 
most  practical  way,  and  that,  the  capital 
being  Impaired,  the  examiner  levied  100  per 
cent,  assessment  on  all  tbe  stockholders  of 
said  Bank  of  Commerce,  to  be  paid  as  re* 
auired  by  law,  and  that  <ni  tlie  Stb  day  of 
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May,  1911,  the  Bank  Commissioner  entered 
into  an  agreement  with  the  American  State 
Bank  whereby  in  consideration  ot  $36^1.01 
in  notes,  and  ¥25,065.48,  In  cash  and  other 
assets  had.  undertook  to  pay  all  depositors, 
both  Individual  and  certificate  of  dH>oslts, 
cashiers  checks  and  rediscounts  as  shown 
by  the  dally  statement  of  the  books  of  the 
Bank  of  Commerce  of  Geary,  It  b^tag  ex- 
pressly understood  that  the  depositors  were 
to  be  paid  through  the  American  State  Bank 
of  Geary. 

In  these  drcumstances  It  was  held  that 
the  plaintiff,  Blackert,  was  liable  for  the  full 
statutory  liablll^  upon  the  stock  hdd  by 
blm,  paragraphs  5  and  6  of  the  syllabus  be- 
ing as  follows: 

"Where  the  capital  stock  of  a  banking  cor- 
poration has  become  impaired,  and  an  assess- 
ment against  the  stockholders  is  ordered,  un- 
'der  section  288,  Rev.  Laws,  1010,  to  enable  the 
bank  to  continue  business,  the  payment  of  such 
assessment  and  the  resumption  of  the  bnsiness 
by  the  bank  does  not  in  any  manner  affect  or 
discharge  the  stockholders  from  their  general 
statutory  liability  for  the  debts  of  the  bank  up- 
on its  subsequent  insolvency.  The  latter  lia- 
bilit;  is  desigued  solely  for  the  benefit  of  the 
creditors,  and  constitutes  a  fund  available  only 
when  the  bank  is  insolvent  and  unable  to  meet 
its  obligations  in  fuIL" 

"Where  an  action  Is  instituted  by  the  Bank 
Commissioner  of  the  state  to  recoTer  the  doa- 
ble liability  imposed  by  section  266.  Rev.  Laws, 
mo,  as  a  general  rule,  all  persons  whose  names 
are  on  the  books  of  the  bank,  as  the  absolute 
owners  of  stock  are  liable  therefor,  as  parties 
dealing  with  the  bank  have  a  right  to  assume 
that  the  books  of  the  bank  show  who  are  its 
stockholders,  and  as  such  stockholders  they  are 
bound  for  the  liabilities  of  the  bank  in  the  man- 
ner provided  by  the  statute,  and.  if  one  know- 
ingly permits  his  name  to  appear  upon  the  stock 
book  of  the  bank  as  a  shareholder,  he  will  be 
estopped,  in  ftiTor  of  an  action  brought  by  the 
Bank  Commissioner  to  collect  the  double  lia- 
bility) xr<mi  denying  liability." 

^nie  records  In  the  case  folly  disclose,  boUi 
by  the  records  of  the  bank  and  the  oitlre 
record,  that  Blackert  was  the  owner  of  the 
stock  at  the  time  the  bank  ttecame  insolvent, 
and  knowingly  permitted  the  bank  records  to 
show  that  he  owned  14  shares  ot  stock, 
and  under  the  entire  record  there  could  be 
no  doubt  that  he  was  liable  under  the  stat^ 
utea  fcHT  the  additional  liability  therein  pro- 
vided for,  whereas,  in  the  instant  case  one 
admitted^  not  the  owner  of  the  stock  at 
the  time  the  bank  became  Insfdvent  is  sought 
to  be  charged. 

Tha  exact  proposlthm  Is  thus  stated  in 
the  r^ly  brief  of  the  attorney  graieral: 

"la  this  defendant,  who  was  the  stockholder 
of  record  in  the  bank,  who  had  sold  his  stock 
and  delivered  the  same  to  the  cashier  of  the 
bank  for  cancellation  and  issuance  of  new  stock, 
and  wbo  was  promised  by  the  cashier  that  he 
would  tzanafer  It^  and  who  waa  afterwarda  told 
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by  the  cashier  that  it  had  been  transferred,  ex- 
onerated from  his  liability  as  stockholder?" 

And,  as  before  shown,  be  states  la  his 

brief: 

"Oklahoma  has  never  passed  upon  the  qato* 

tion  presented  here,  where  the  defendant  bas 
made  his  effort  at  transfer" 

— and  cites  In  his  brief  the  dedsions  of  the 
courts  of  last  resort  of  the  foUowiog  states 
supporting  the  contention  that  the  defendant 
is  Uable,  to  wit:  Stanley  v.  Stanley,  26  Me. 
191;  Hurlbert  v.  Arthur,  140  CaL  103.  75 
Pac.  734,  98  Am.  St.  Rep.  17;  SiH-eckels  v. 
Nevada  Bank.  113  Cal.  277,  45  Pac.  329. 
33  L.  R.  A.  4S9,  64  Am.  St  Rep.  348;  Ma- 
grader  V.  Colston.  44  Md.  349,  22  Am.  R^ 
47 ;  also,  cases  front  IlilnolB.  Massachusetts, 
New  York,  and  Louisiana,  Minnesota,  Indi- 
ana, Ohio,  and  Kansas. 

In  the  case  of  Fisher  v.  Essex  Bank.  5 
Gray  (Mass.)  373,  the  Supreme  Court  of 
Massachusetts  staCed  In  the  syUabos  as  fol- 
lows : 

"Shares  in  a  bank,  whose  charter  provides 
that  tbey  shall  'be  transferable  only  at  its  bank- 
ing house  and  in  its  books,'  cannot  be  effectn- 
ally  transferred  as  against  a  creditor  of  the 
vendor,  wbo  attaches  them  without  notice  ot 
any  transfer,  by  a  delivery  of  the  certificate 
thereof,  together  with  an  assignment  and  blank 
power  ot  attorney  from  the  vendor  to  the  to- 
dee.  even  if  notice  of  such  transfer  be  gtvai 
to  the  bank  before  the  attachment.*'  ■ 

The  opinion,  in  part,  says: 

'^t  Is  necessary  to  fix  some  act,  and  soma 
point  of  time,  at  which  the  property  changes 
and  vests  in  the  vendee;  and  it  will  tend  to  the 
security  of  all  parties  concerned  to  make  that 
turning  point  consist  In  an  act  which,  whilst 
it  may  be  easily  proved,  does  at  the  same  time 
give  notoriety  to  the  transfer.  It  would  seem 
to  us  to  be  going  beyond  the  roles  of  jnst  ex- 
position to  hold  that  a  plain  provision  of  a  stat* 
ute  law,  calculated  to  promote  tbe  security  e( 
important  legal  righta  of  parties  in  Imporlant 
■particidars.  should  be  construed  to  be  a  regu* 
lation  made  for  the  convenience  and  protection 
of  banks.  The  clause  itself  is  too  dear  to  ad- 
mit of  doubt;  'Shall  be  transferable  only.'  that 
is,  capable  of  being  transferred;  the  largest  and 
broadest  term  to  express  alienation  on  one 
part,  and  acquisition  on  the  other;  and  the 
word  'only'  carries  an  imphcation  as  strong  as 
negative  words  could  make  it,  that  ia,  in  no 
other  mode.  It  was  not  to  prescribe  one  mode, 
leaving  others  unaffected;  it  made  that  mode 
exclusive. 

"Nor  is  this  position  without  higb  authority 
to  support  it.  In  Union  Bank  v.  Laird,  2  Wheat. 
890.  it  was  held  by  the  Supreme  Court  of  the 
United  States  thst,  where  shares  were,  by  tbe 
act  of  incorporation,  made  transferable  on  the 
books,  no  person  could  acquire  a  legal  t^  In 
any  other  mode." 

In  Abiloie  State  Bank  ▼.  Straham,  89 
Kan.  677.  182  Paa  200^  46  L.  B.  A.  (N.  E) 
668,  the  ayllabns  la  as  follows: 
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"1.  ^ank  Stock— ABBlgned— Not  Transferred 
on  Stock  Book — Shareholder  Liable.— To  effect 
an  assisninent  and  (UapoBitlon  of  sbarea  of  cap- 
ital stock  in  a  bank  ao  as  to  relieve  the  as- 
^gjxat  from  the  mperadded  liability  of  share- 
holderB  fixed  hf  law  he  mtiat  procare  &  trans* 
fer  of  the  stodc  on  the  books  of  the  bank  in 
accordance  wHh  the  prorisfons  ot  Hxt  bankinf 
act" 

"2.  Same — Sach  a  transfer  is  essential  to  a 
release  from  liability  of  a  shareholder  who  sells 
and  assigns  his  stock  to  the  bank  itself  in  pay- 
ment of  a  previously  contracted  debt  owing  by 
hbn  to  the  bank." 

Harpold  t.  Stobart,  46  Ohio  St  897.  21 
N.  B.  637.  15  Am.  St  Rep.  618.  the  Supreme 
Gtmrt  of  Oblo  stated  as  follows: 

"Where,  in  such  case,  the  vendor  causes  an 
entry  of  transfer  to  be  made  by  the  secretary 
of  tbfe  company,  in  a  book  then  present  at  the 
company's  office  other  than  the  stock  book, 
with  the  expectation  that  it  will  he  entered  In 
another  book  then  at  the  residence  of  •the  sec- 
retary, but  no  transfer  is  made  in  the  stock 
book  of  the  company,  and,  at  the  time  ot  the 
accruing  of  the  debts  of  the  corporation,  and 
at  the  time  of  the  trial,  such  vendor  appears 
by  the  stock  book  to  be  the  owner  of  the  shares, 
such  entry  of  transfer  is  not  Bu£Bcient  to  re- 
lieve the  vendor  of  Uabfli^  to  the  creditors  of 
the  corporation,  notwithstanding  the  fact  that 
the  Hie  was  made  in  good  faith  and  for  value, 
and  that  the  vendor  believed  he  had  done  all 
that  was  necessary  to  effect  a  transfer  of  the 
stock,  and  the  further  fact  that  the  company 
thereafter  treated  the  purchaser  as  the  owner 
of  the  stock  so  sold.  •  •  • 

"The'  creditors  have  the  right  to  resort  to 
and  rely  upon  the  proper  book  of  the  company 
as  showing  who  the  stockholders  are,  and  the 
amount  of  stock  held  by  each,  and  they  are  pre- 
sumed to  have  rdied  upon  the  record  so  found 
in  this  case.  *  •  *  And,  where  the  name  of 
an  actual  stockholder  appears  upon  that  book 
as  owning  a  given  number  of  shares,  the  entry 
is  presumed  to  have  been  made  with  his  con- 
sent; at  least  this  is  bo  where  it  was  correct 
when  made,  and,  as  between  him  and  creditors 
of  the  corporation,  he  is  estopped  to  contradict 
the  record,  or  deny  ownerah^  <rf  the  ahares." 

Counsel  for  defendant  submit  In  their 
Mef  in  suKKirt  of  their  contention,  as  fol- 
lows: 

"It  is  admitted  that  the  defendant  did  trans- 
fer these  certificates  of  stock  to  one  J.  M. 
Postelle;  that  the  transfer  was  made  at  a 
time  when  the  bank  was  solvent  and  more 
than  a  year  before  It  became  insolvent;  that 
Ware  received  the  sum  of  $600  for  the  transfer 
and  assignment  of  the  $900  worth  of  stock; 
that  be  indorsed  the  certificates  evidencing  the 
ownership  of  this  stock  to  the  said  J.  M.  Pos- 
telle, signed  the  same,  and  delivered  it  to  the 
cashier  of  the  bank  for  cancellation,  and  the 
issuance  of  new  stock  to  the  said  Postelle;  that 
the  bank  cashier,  Mr.  Ellis,  said  he  would  trans- 
fer, it,  and  that  he  afterwards  stated  to  the 
said  Ware  he  bad  transferred  it,  all  of 
which  took  place  long  prior  to  the  insolvency  of 
sidd  bank.  We  think,  after  a  earefol  reading 
«<  the  brief  of  the  plaintiff  in  error^  that  no 


case  cited  by  him  has  any  facts  which  are  so 
strong,  either  in  law  or  in  equity,  in  favor  of 
the  defendant  as  the  case  at  bar.  Conceding  for 
the  sake  of  argument  that  the  transferor  or 
seller  of  the  stock  is  put  upon  Inquiry  to  know 
whether  the  stock,  surrendered  has  been  actu- 
ally canceled,  which  we  do  not  admit  still,  when 
the  transferor  of  the  stock  has  delivered  the 
certificates  to  the  proper  officer  of  the  bank  for 
cancellation,  has  been  told  that  it  would  be  can- 
celed, has  made  inquiry,  and  been  told  that  It 
has  been  canceled,  human  ingenuity  could  go  no 
further  to  accomplish  exoneration  from  double 
liability  in  case  of  insolvency  of  the  bank  there- 
after. However,  we  think  the  decisions  cited  by 
the  plaintiff  in  error  are  against  the  great 
weight  ef  authority,  and  that  the  rule  announc- 
ed by  the  Supreme  Court  of  the  United  States 
in  cases  of  tids  kind,  as  affecting  the  liability 
of  owners  of  stock  in  national  banks,  is  the 
correct  rule,  and  is  supported  by  sound  rea- 
son and  by  the  adjudicated  cases  in  a  majority 
of  the  states. 

"The  Supreme  Court  of  the  United  States  de- 
clared the  rule  to  be  as  follows:  'Upon  a  rea- 
sonable construction  of  the  statate  imposing 
liability  upon  shareholders  for  the  debts  of 
national  banks,  and  for  all  the  objects  Intended 
to  be  accomplished  by  the  provision  Imposing 
liability  of  shareholders  for  the  debts  of  na- 
tional banks,  the  responsibility  of  the  -defend- 
ants ceased  upon  the  surrender  of  certain  stock 
certificates  to  the  bank,  and  the  delivery  to  its 
president  of  a  power  of  attorney  sufficient  to 
effect  and  intended  to  effect  as  the  officer  knew, 
a  transfer  of  the  stock  on  the  books  of  the  as- 
Bodatlon  to  the  purchaser;  although  such 
transfer  was  not  in  fact  made.*  Whitney 
BuUer,  118  U.  &  666,  7  Sup.  Ct  61,  80  U 
Ed.  266. 

"In  the  body  of  the  case  it  is  said:  'The  right 
to  have  the  transfer  made,  and  tbereby  secure 
exetnption  from  further  responsibility,  was  ae- 
cured  to  the  defendants  both  by  the  statute 
and  by  the  by-laws  of  the  bank.  They  did  all 
tbflt  was  renuired  by  either  as  preliminary  to 
such  transfer.  Nothing  remained  to  be  done 
except  for  some  officer  of  the  bank  to  make 
the  necessary  formal  entries  on  its  books. 
when  the  agenta  of  defendants  delivered  the 
Certificates  and  power  of  attorney  to  the  preri- 
duit  of  the  bank,  the  latter  had  given  any  in- 
timation of  a  purpose  not  to  make  the  transfer 
promptly,  or  had  avowed  an  intention  to  post- 
pone action  until  a  sufficient  amount  of  stock 
was  obtained  to  fill  Cobum's  order,  it  may  be 
that  the  failure  of  the  defendants  to  take  legal 
steps  to  compel  a  transfer  would,  in  favor  of  the 
creditors  of  the  bank,  have  been  deemed  a 
waiver  of  the  right  to  an  immediate  transfer 
on  the  stock  register.  But  no  such  Intimation 
was  given;  no  such  avowal  was  made.  No  ob- 
jection was  made  to  the  power  of  attorney,  or 
to  the  discharge  of  the  defendants  from  lia- 
bility. So  far  as  the  record  shows,  notiiing  was 
said  or  done  by  the  bank's  officers  to  raise  a 
doubt  in  the  'minds  of  the  defendants'  agents 
that  the  transfer  would  be  made  at  once. 
•  •  •  Their  conduct  was,  under  all  the  cir- 
cumstances, that  of  careful,  prudent  haslness 
men,  and  it  would  be  a  harsh  interpretation  ot 
their  acts  to  h(dd  (in  the  language  in  some  of 
the  cases,  when  considering  the  general  ques- 
tion under  a  different  state  of  facts)  that  they 
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allowed  or  permitted  the  name  of  Whitney  to 
remain  on  the  stock  ref^ster  aa  a  shareholder.' 
See,  also,  Earle  t.  Careon,  188  XT.  8.  42,  28  Sap. 
Ct  2S4.  47  L.  Ed.  373. 

"In  this  case  the  doctrine  was  extended  so 
as  to  exempt  a  stockholder,  from  liability,  eren 
though  both  the  bank  and  the  porcbaser  wers 
Insolvent  when  the  sale  was  made,  there  being 
no  fraud  in  the  transaction.  The  Sapreme 
Gonrt  of  Kentucky  bas  followed  the  same  rule. 
Bracken  t.  Nicol.  124  Ky.  62S,  99  8.  W.  920, 
11  L.  R.  A.  (N.  S.)  818,  14  Ann.  Cos.  890. 
The  Court  of  Appeals  of  Kentucky  says,  in 
cobcluding,  in  the  case  last  above  named:  'And 
BO  we  hold  that  a  shareholder  in  a  corporation, 
although  be  may  be  a  <Urector,  who  in  perfect 
good  faith,  and  under  circumstances  free  from 
any  suspicion  of  fraud  or  a  desire  to  escape 
liaUll^,  sells  bis  stock,  end  does  everything 
connected  with  the  transfer  that  he  bonestly 
believes  is  necessary  to  make  it  effective,  and 
that  a  prudent  business  man  should  do.  and  who 
requests  the  officers  in  active  charge  of  the 
corporation,  and  who  have  the  control  of  its 
books  in  making  the  transfer,  to  do  everything 
that  is  necessary  to  perfect  it  in  a  legal  way, 
and  la  Informed  1^  them  that  there  is  nothing 
more  to  be  done,  wIU  be  rdicved  from  fotare 
Uablllty  as  a  shareholder.' 

"In  Weakley  v.  McClarty,  186  Ky.  837,  125 
8.  W.  266,  136  Am.  St  Rep.  279,  the  Court  of 
Appeals  of  Kentucky  followed  the  same  rule, 
and  cited  as  authority  therefor  Bracken  v.  Ni- 
eoU  supra,  Whitney  v.  Butler,  supra;  Matteson 
V.  Dent,  176  U.  S.  521,  20  Sup.  Ct.  419,  44  L. 
Ed.  R71,  as  precedents,  so  that  this  has  he- 
come  the  settled  role  of  constructioa  In  K«o- 
tneky.  In  Warren  v.  Hiz,  07  Ark.  374.  185 
a  W.  896.  the  Supreme  Court  of  Arkansas 
passed  upon  the  precise  question  involved,  and 
held  in  the  seventh  and  eighth  syllabus  as  fol- 
lows: Under  Kirby-s  Dig.  1  849.  providing  that 
a  certificate  of  transfer  of  stock  In  any  cor- 
poration organized  under  that  chapter  must  be 
promptly  filed  in  the  county  clerk's  office,  in 
order  to  avoid  liability  for  the  debts  of  the 
seller,  where  a  atockholder  in  a  bank  in  good 
faith  sold  his  stock,  and  executed  and  delivered 
«n  tho  necessary  fnstroments  to  allow  transfer 
of  the  stock  on  the  bank's  books,  and  placed 
the  same  In  the  hands  of  the  proper  hank  offi- 
cial, the  mere  fact  that  no  certificate  of  the 
transfer  was  filed  with  the  county  clerk  will 
not  render  him  liable  as  a  stockholder  on  the 
Buhsequent  insolvency  of  the  bank;  the  filing 
of  such  certificate  being  the  duty  of  the  trans- 
feree. Nor  will  the  failure  of  the  bank  officers 
to  make  the  transfer  on  the  books  of  the  bank 
continue  to  seller's  liability  as  a  stockholder.'  ** 

This  case  elaborately  considers  and  dis- 
cosses  the  legal  proposition  involved,  cit- 
ing Tucker  v.  GUmon,  121  N.  T.  189,  24  N. 
B.  302;  Harper  v.  Carroll,  66  Minn.  487, 
ee  N.  W.  610,  1069:  Miller  v.  Great  Re- 
public Ins.  Co.,  60  Mo.  05;  Cox  v.  Blmen- 
dorf,  97  Tenn.  618,  37  S.  W.  887;  Poster  v. 
Row,  120  Mich.  1,  79  N.  W.  696,  77  Am.  8L 
Rep.  565. 

In  tbe  case  of  Foster  r.  Bow  et  al.,  atwTO 
dted,  120  Mlfdi.  1,  79  N.  W.  606.  77  Am. 
St  Rep.  S65,  the  court  held  In  the  seventh 
•yllabus  that  a  •tockholdw  who  trantfera 


his  stock  to        cashier,  and  was  aaaared 

by  the  cashier  that  he  would  give  him  credit 
for  the  amount  of  the  stock,  notwithstand- 
ing the  cashier  had  never  transferred  the 
stock  on  the  books,  the  sale  was  complete, 
and  the  stockholder  r^eased  from  liability. 
In  the  tenth  syllabus  the  court  specially 
holds  that  the  fact  that  the  shares  were 
transferable  on  the  bank's  books  did  not 
limit  the  right  of  transfer  so  as  to  justify 
Its  refusal  to  enter  the  transfer. 

The  court  justifies  Its  conclusion  tn  this 
case,  and  dtes  the  leading  case  In  the  United 
States,  Whitney  v.  Butler,  supra.  The  opin- 
ion Just  cited  on  pages  20,  21  of  120  Mich., 
on  page  703  of  79  N.  W„  recites  facta  Twy 
similar  to  those  In  the  case  at  bar.  T^e 
case  of  Cox  v.  Elmendorf,  above  dted,  was 
decided  by  the  Supreme  Court  of  Tennessee 
in  1896,  and  the  court  in  that  case  held 
squarely  that  there  was  no  liability  under 
facts  dmilar  to  those  admitted  in  the  case 
at  bar.  The  syllabus  in  that  caae  is  aa 
fidlows: 

"Defendant,  who  was  the  owner  of  atoA  in 
a  national  bank,  which,  under  Its  by-laws,  was 
transferable  only  on  the  books  of  the  liank. 
sold  the  same,  and,  after  executing  a  written 
assignment  to  the  purchaser,  and  a  power 
of  attorney  in  blank  to  make  the  transfer  in- 
dorsed on  her  certificate  of  stock,  delivered  the 
certificate  to  the  president  of  the  bank,  who 
promised  to  make  the  proper  transfer  on  its 
books,  but  failed  to  do  so,  though  the  certificate 
was  thereafter  treated  and  used  hf  the  bank 
as  the  property  of  the  purchaser.  The  bank 
subsequently  became  insolvent,  and  the  receiver 
brought  an  action  against  defendant  to  recover 
an  assessment  made  on  the  stock.  Beld,  that 
defendant;  having  done  in  good  faith  all  that 
a  prudent  person  would  be  required  to  do  to- 
wards the  transfer  of  the  stock,  could  not  ha 
held  liable  as  a  stockholder." 

The  Sapreme  Court  of  Tennessee  followed 
the  doctrine  announced  In  the  earli»  case 
of  Green  v.  Ashe,  180  Tenn.  6U,  172  8.  W. 
293.  This  case  discusses  the  principles  In- 
volved quite  elaborately.  It  dtes,  in  ad- 
dition to  the  cases  already  dted  here,  the 
case  of  Com  v.  Sklllem,  75  Ark.  148,  87  S. 
W.  142.  In  Bank  of  Midland  et  aL  v.  Harris, 
reported  In  170  S.  W.  67  (114  Ark.  844,  Ann. 
Cas.  1916B,  1255),  the  Supreme  Court  erf 
Arkansas  uses  the  following  language  in 
the  fifth  syllabus  preceding  said  opinion: 

"Under  Kirby's  Dig.  {  1990,  making  bank 
stockholders  liable  for  public  funds 'deposited 
and  not  paid  on  demand,  a  transfer  of  stock, 
though  not  recorded  on  the  books  of  the  cor- 
poration because  the  transferee  was  not  then, 
but  was  to  become,  the  proper  transfer  officer, 
waa  effectual  to  sever  the  relation  of  stock- 
holder, if  the  transfer  was  made  honestly  and 
in  good  faith,  and  to  reUevs  of  liability  fw  fa- 
ture  deposits." 

At  the  time  (tf  the  Insolvency  of  Oi» 
Planters'  &  Medianlc^  Bank,  tbe  law  isf- 
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Qladng  tbe  transfer  of  stock  of  mn  Incor- 
porated bank  was  expressed  tn  section  38, 
found  at  page  138  of  tlie  1907-08  SessiM 
Laws,  which  reads  as  follows: 

"Sec.  38.  The  shares  of  stock  of  an  incor- 
porated bank  shall  be  deemed  personal  ptop- 
ert;,  sad  shall  be  transferred  on  the  books 
of  the  bank  In  such  manner  as  the  by-laws 
therefor  may  direct,  but  no  transfer  of  stock 
shall  be  valid  against  a  bank  or  any  creditor 
thereof  so  long  as  the  registered  holder  there- 
of Shan  be  liable  as  a  principal  debtor,  surety 
or  otherwise  to  the  bank  for  any  debt,  nor  in 
such  cases  shall  any  dividend,  interest,  or  prof- 
its be  paid  on  such  stock  so  long  as  such  liabil- 
ities continue,  but  aU  such  dividends,  interest 
or  profits  shall  be  retained  by  the  bank  and 
applied  to  the  discharge  of  such  liabilities,  and 
no  stock  shaU  be  transferred  on  the  books  of 
any  bank  where  the  registered  holder  thereof 
is  in  debt  to  tiie  bank  for  any  matnred  and 
unpaid  oUlKstion.** 

The  National  Bank  Act  approved  June  3, 
1884  (18  Stat.  102, 106;  B.  S.  J  M39;  Barnes' 
Fed.  CkMle  |  0167  [U.  S.  Gomp.  St  |  9676]). 
contained  the  same  prorlslon  as  R.  L.  1910, 
I  supra,  that  shares  of  stock  shall  be 
deemed  to  be  perwmal  property,  and  trans- 
ferable on  the  books  of  the  association  In 
snch  manner  as  may  be  prescribed  In  the 
l^-law>  or  articles  of  ttie  association.  Geoi^e 
B.  ^Earie,  Jr.,  Receiver  of  Chestnut  St  Na- 
tional Bank,  V.  Susan  Carson,  188  U.  S.  42, 
28  Sup.  Ot  254.  47  L.  Ed.  S73,  was  a  case 
construlm;  the  fed«a1  statute  where  the 
fftcts  and  the  proceedings  of  Oie  District 
ceurt  as  stated  by  White,  J.,  were  as  fol- 
knn: 

*'When  the  Chestnut  Street  National  Bank 
of  Philadelphia  suspended  payment  and  its 
doors  were  dosed,  there  stood  on  the  sto<A 
register  10  shares  in  tiic  name  of  the  defend- 
ant in  error.  A  call  having  been  made  by  the 
comptroller  for  the  sum  of  the  double  liability, 
this  suit  was  commenced  to  recover  the  amount 
The  defense  was:  First  that  prior  to  the  sus- 
pension of  the  bank,  the  defendant  had,  in  good 
faith  sold  the  stock  standing  in  her  name  for 
a  full  market  price,  which  had  been  paid  her; 
second,  that,  in  consnmmation  of  snch  sale,  she 
hsd,  by  her  sgent  delivered  to  the  proper  offi- 
cer of  the  bank  in  its  banking  house,  at  the 
place  where  transfers  were  made,  the'  stock 
certificate,  with  an  adequate  power  of  attorney 
to  make  the  transfer,  and  requested  that  the 
Bto^  be  transferred;  third,  that  the  officer  ot 
the  bank  said  that  the  transfer  could  be  made 
as  requested,  and  the  defendant  was  Ignorant 
of  the  fact  that  the  officer  had  failed  to  dis- 
diarge  his  duty;  fourth,  that  as  the  defendant 
had  done  everything  which  the  law  required 
her  to  do  to  secure  the  transfer,  she  had  ceased 
to  be  a  stockholder,  and  was  not  respon^ble. 

"In  anbrnitting  Uie  case  to  the  jury  the  court 
instructed,  First  that  the  presence  of  the  name 
ot  the  defendant  on  the  stock  register  created 
a  presumption  of  liability.  This,  however,  the 
jury  was  informed,  was  not  conclusive,  but 
might  be  rebutted.  Such  rebuttal,  the  court 
diuged.  would  result,  if  It  was  provsd  that  the 
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defendant  has  made  a  bona  fide  sale  of  her 
stock,  and  had,  at  the  proper  time  and  place, 
handed  to  the  proper  officer  of  the  bank  a 
power  to  transfer  the  same  although  the  offi* 
cer  of  the  bank  had  neglected  to  fulfill  his  duty 
in  the  premises.  Second,  after  charging  fully 
and  accurately  as  to  the  proof  essential  to  show 
a  bona  fide  sale  of  stock  in  the  national  bank, 
the  court,  having  during  the  trial  applied  a 
like  rule  in  passing  on'the  admissibility  of  evi- 
dence, instructed  the  jury  if  the  evidence  es- 
tablished that  a  sale  of  such  character  bad  been 
made  whilst  the  bank  was  a  going  concern  the 
defendant  would  not  be  liable,  because,  unknown 
to  her.  the  bank  was,  at  the  time  of  the  sale, 
in  fact  insolvent  And  the  same  principle  was 
applied  to  the  unknown  Insolvency  of  the  per- 
son to  whom  the  stock  was  sold.  There  was  a 
verdict  and  judgment  for  the  defendant,  which 
was  affirmed  by  the  Circuit  Court  of  Appeals. 
107  Fed.  Rep.  639.  Thereupon  this  writ  of 
error  was  prosecuted." 

[2]  The  learned  Justice,  passing  upon  this 
case,  reviewing  the  actlm  of  the  trial  court. 
In  the  body  iXt  the  opinion  said:  "The  cor- 
rectness of  this  mlluK  Is  not  open  to  con- 
troversy." Syllabus  1,  of  the  opinion  Is  as 
follows : 

"The  presumption  of  liability  for  an  assess- 
ment on  shares  of  stock  in  an  insolvent  na- 
tional bank,  arising  from '  the  presence  of  a 
person's  name  on  the  stock  register,  is  rebut- 
ted by  evidence  that  a  bona  fide  sale  of  the 
stock  had  been  made,  and  that  the  vendor  had 
performed  every  duty  which  the  law  imposed 
in  order  to  secure  the  transfer  on  the  registry 
of  the  bank." 

To  the  same  effect  was  the  opinion  by 
Harlan,  J.,  in  the  case  of  Caroline  J.  Whit- 
ney et  at  V.  Peter  Butler,  Receiver,  118  V. 
S.  6SS,  7  Sup.  Ot  61,  80  L.  E)d.  266,  the 
facts  in  that  case  being  very  similar  to  the 
facts  In  the  instant  case,  and  the  syllabus 
is  as  follows: 

"Upon  a  reasonable  construction  of  the  stat- 
ute imposing  liability  upon  shareholders  for  the 
debts  of  national  banks,  and  for  all  the  objects 
intended  to  be  accomplished  by  the  provision 
imposing  liability  of  shareholders  for  the  debts 
of  national  banks,  the  responsibility  of  the  de- 
fendants ceases  upon  the  surrender  of  certain 
stock  certificates  to  the  bank,  and  the  delivery 
to  its  president  of  a  power  of  attorney  sufficient 
to  effect  sud  intended  to  effect  as  that  officer 
knew,  a  transfer  of  the  stock  on  the  books  of 
the  association  to  the  purchaser,  althongh  such 
transfer  was  not  in  faict  made." 

As  we  have  seen,  the  courts  of  last  resort 
of  many  of  the  states  named  have  so  held. 

[3]  We  think,  upon  review  of  the  whole 
case,  that  the  decision  of  the  lower  court 
was  right  and  should  be  affirmed,  because, 
under  the  facts  as  agreed  upon  and  admitted, 
and  upon  which  alone  this  case  is  to  be  de- 
cided, the  defendant  in  error.  Ware,  when  he 
had  sold  the  stock,  Indorsed  the  certificate, 
surrendered  It  for  cancellation  to  the  cashier 
of  the  bank,  and,  upcm  Inquiry  thareafter. 
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had  been  Informed  by  tbe  officer  of  the  bank 
having  the  books  in  charge  that  It  had  been 
so  traBsferred*  was  thereafter  exonerated 
from  any  future  liability. 

The  Judgment  ct  the  trial  court  la  Uiere* 
ton  affirmed. 

HARRISON,  a  J.,  and  IDUnNO,  UIU^BR, 
and  KBNNAMEIB,  JJ.,  ooncnr. 


(82  Okl.  166) 

KANSAS  CITY  SOUTHERN  RY.  CO.  V. 
OOSHIER.    (No.  10196.) 

(Supreme  C!oort  of  Oklahoma.  June  14, 1821.) 

(Syllabus  hy  the  Court.) 
Railroads  ^446(2)— Killing  of  animal  by  train 
held  question  for  Jury. 
Circumstantial  eTidence  may  be  introduced 
to  establish  tbe  kiiliug  of  a  cow  by  a  train  op- 
erated by  a  railway  company.  The  Boding  of 
the  cow,  lying  just  outside  of  the  rails  and  on 
the  railroad  right  of  way,  with  one  leg  broken 
in  neveral  places  and  otherwise  bruised  about 
the  body,  is  soffident  drcnmatantial  evidence 
that  the  cow  was  killed  by  the  operation  of  the 
railroad  to  take  the  caM  to  the  Jury. 

Appeal  from  District  Court,  Le  ^ore  Coun- 
ty;  W.  H.  Brown,  Judge. 

Action  by  A.  G.  Doshier  against  the  Kan< 
sas  City  Southern  Railway  Company  to  re- 
cover damages  tor  killing  a  cow.  Judgment 
for  plaintiff  before  a  Justice  and  on  appeal 
In  the  district  court,  and  defendant  •appeals. 
Affirmed. 

James  B.  MeDmough,  of  Ft  Smith,  Ark., 
for  plaintiff  in  error. 

Tom  W.  Neal,  of  Potean,  for  dtfoidant  In 
error. 

MIItLER,  J.  This  action  was  commenced 
In  the  justice  court  before  P.  H.  Green,  a 
Justice  of  the  peace,  at  Poteau,  in  Le  Flore 
county,  by  A.  G.  Dosliler  against  tbe  Kansas 
City  SoQtbem  Railway  Company  to  recover 
the  smn  of  $60  as  damages  for  the  killing 
of  one  red  cow  about  three  years  old.  The 
cow  wa^  alleged  to  have  been  killed  on  the 
IBth  of  October,  1017.  A  trial  was  had  in 
the  justice  court  and  Judgment  rendered  in 
favor  of  tbe  plaintiff  and  against  the  defend- 
ant for  the  sum  of  $60.  The  railway  com- 
pany appealed  to  the  district  court  of  Le 
Flore  county,  where  tbe  case  was  tried  to  a 
jury,  whi(^  resulted  in  a  verdict  and  judg- 
ment In  favor  of  the  £dalntiff  and  against  the 
railway  company  In  the  sum  of  $60,  to  re- 
verse which  judgment  the  defendant  perfect- 
ed this  appeal  and  appears  here  as  plaintiff 
In  error.  For  convenience  the  parties  will 
be  referred  to  as  they  appeared  In  the  court 
below. 

But  one  assignment  of  error  Is  discussed 
by  the  plaintiff  in  error  In  its  brief.  It  lays 
down  this  proposition: 


REPORTER  (Ofcl- 

the  proof  la  Boflleient  to  show  that  th« 
cow  was  Idlled  1^  the  train  of  the  defendant, 
then  the  Jodgmoit  most  be  affirmed.  If  it  is  in- 
sufficient to  eatablish  Uiat  fact,  the  Jodgment 

must  be  reven^d." 

Wboi  the  plaintiff  rested  his  case,  Uie  de- 
fendant demurred  to  the  eTldrac&  The  de- 
murrer was  overruled.  The  defendant  did 
not  offer  any  evidence,  but  asked  for  a  per- 
emptory Instruction  in  favor  of  tbe  defend- 
ant The  court  refused  to  give  the  perraip- 
tory  Instruction,  and  submitted  tbe  case  to 
the  jury  under  prop^  instructions. 

The  only  question  la,  IMd  the  plalntUTs  evi- 
dence make  out  a  prima  fade  case? 

There  was  not  any  witness  testified  that 
ho  saw  the  cow  struck  by  a  train  operated 
by  the  defendant  railway  company.  Two 
witnesses  testified  they  saw  the  cow,  with 
one  hind  1^  broken  in  several  places  and 
otherwise  bruised  about  the  body,  lying  at 
tbe  foot  of  a  very  small  fill  which  constitut- 
ed the  railroad  grade  and  Just  outside  of  the 
rails.  The  railroad  right  of  way  was  not 
fenced  at  this  place.  About  the  time  these 
witnesses  saw  the  cow,  the  section  men  of 
the  defendant  railway  company  came  along 
and  shortly  thereafter  killed  tbe  cow  hy 
knocking  her  In  tiie  head  and  then  bonied 
her. 

We  have  examined  the  evidence  and  think 
it  was  sufficient  to  take  the  case  to  the  Jury. 
It  was  submitted  to  the  Jury  under  proper 
instructions,  and  the  Jury  returned  a  verdict 
in  favor  of  the  plaintiff.  There  being  evi- 
dence to  support  the  verdict  of  the  Jury,  it 
will  not  be  disturbed  upon  appeal. 

The  judgment  of  the  trial  court  Is  affirmed. 

PITCHFORD,  V.  C.  J.,  and  J0HNSO5. 
KENNAMBR,  and  NICHOLSON,  JJ.,  concur. 


(88  Ok).  Sil 

KEETER  V.  STATE  «X  rel.  SAVE,  CO.  ATTY. 
(No.  9915.) 

(Supreme  Court  of  Oklahoma.  May  SI,  19^) 

(ByUabu)  hy  the  Court.) 

1.  Jury  «=»I0  —  Constltntional  .guaranty  ef 
right  to  Jury  trial  oonstrued. 

The  rigbt  to  trial  by  jury,  declared  inviolate 
by  section  19,  art  2,  of  the  Constitntion  of  Ok- 
lahoma, except  as  modified  by  the  Constitutioii 
itself,  has  reference  to  the  right  as  it  existed 
in  the  territories  at  the  time  of  the  adoption  of 
the  Constitntion,  and  the  right  to  a  jury  trial 
therein  referred  to  was  not  predicated  upon  the 
statutes  existing  in  tbe  territories  at  that  time, 
but  the  right  as  guaranteed  under  the  federal 
Constitution  and  according  to  tbe  coarse  ot 
tbe  common  law. 

2.  Jnry  <s=>19(l5)-^tafHta  aathorlzlag  aelzara 
of  goods  uniawfally  isef  beM  to  violate  ri|M 

of  Jury  triid. 
Section  2,  c.  188,  Laws  1917,  which  pro* 
vldes,  "Tbe  court  having  Jarisdlction  ot  the 
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prop«rtT  80  seised  shall  withoDt  a  jury  order 
an  immediate  bearins  ai  to  whether  the  prop- 
erty  so  seized  waa  being  used  for  unlawful  pur- 
poaea,  and  take  aiich  legal  evidence  as  ia  offered 
Ml  each  behalf  and  determine  the  aame  aa  in 
dTil  easea,"  la  repugnant  to  the  Seventh 
Amendment  of  the  federal  Conetitutioii  of  the 
United  States  end  section  19,  art.  2,  of  the  Con- 
stitution of  the  state  of  Oklahoma,  because 
it  violates  the  proviaions  of  said  Constitution 
guaranteeing  the  right  of  trial  by  Jury,  and 
is  therefore  void  to  the  extent  tbMt  it  abri^es 
the  right  of  trial  by  Jury. 

3.  Jury  ^:9i9(l5)— Claimant  of  proper^  «el2- 
•d  held  entitled  to  Jury  trial. 

In  an  action  for  the  forfeiture  of  property 
tinder  chapter  188,  Laws  1917,  wherein  the 
daimant  of  said  property,  or  party  Interested 
in  the  same,  files  proper  pleading,  raising  an 
issue  of  fact  sufficient  to  constitute  a  defense 
to  a  right  of  the  state  to  forfeit  said  property, 
such  party  ia  entitled  to  a  Jury  trial,  and  it  be- 
ing provided  in  said  act  that  .the  court  may  de- 
termine said  action  aa  a  dvil  caae  authorizes 
the  court  to  proceed  with  said  cause  aa  pro- 
vided for  the  trial  of  any  other  dvil  action. 

4.  lataxieating  llquore  ^9250— EvidaM*  held 
iaauAdaat  to  forfait  utoMoliiia  aa  isad  la 
tnuMportliff  liquor. 

In  aa  action  to  forfett  aa  automobile,  under 
diapter  188,  Laws  1817,  where  the  evidence 
introduced  on  behalf  of  the  state  fails  to  show 
that  said  automobile  waa  used  In  transporting 
prohibited  liquor  from  one  place  to  another  in 
this  state,  as  provided  in  section  1  of  said  act, 
and  that  the  daimant,  at  the  close  of  the  evi- 
dence introduced  by  the  state,  deanurs  to  the 
evidence,  it  is  the  duty  of  the  trial  court  tt>  sus- 
tain the  demurrer  and  dismiss  the  action.  The 
evidence  In  this  cause  examined;  held  insuffi- 
dent  to  support  the  judgment  of  the  court. 

Kane,  Johnson,  and  McNeill,  3J.,  dissenting. 

Appeal  from  District  Court,  JefferMn 
Ocnmty ;  Gham  Jones,  Judge. 

AcU<Ht  b7  the  State,  on  tbe  r^ation  of  Ben 
F.  Say^  County  Attorney,  to  forfeit  one 
Hudson  Snper«lx  Automobile,  wbn^  Les- 
ter Eeeter  Is  claimant  Judgment  of  forfei- 
ture^ and  daimant  aroeals.  Keveraed  and 
remanded,  with  directions  to  dismiss. 

Bridges  ft  Vertreea  and  J.  H.  Harper,  all 
of  Wanrika,  for  plaintiff  in  error. 

KENNAMEB,  J.  This  action  was  insti- 
tuted In  the  county  court  of  Jefferson  coun- 
ty by  the  county  attorney  of  said  county  on 
the  28th  day  of  October,  1917.  to  forfeit  to 
the  state  of  Oldaboma  one  "Hudson  Snper- 
rix  autotaiobile."  The  material  part  .of  the 
petition  filed  in  this  proceeding  is  as  follows, 
to  wit: 

"That  on  the  26th  day  of  October.  1917,  the 
said  Hugh  Treadwell  and  George  Allman  seised 
and  took  into  their  possession  and  custody  one 

Hudsoo  Saper-six  automobile.  No.   ;  that 

at  the  time  it  was  so  seised  it  was  being  used 
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'  by  one  Lester  Keeter,  herein  defendant,  to  con- 
vey intoxicatiug  liquor  into  Jefferson  conn^, 
state  of  Oklahoma.  In  violation  of  the  prohibi- 
tory laws  of  the  state  of  Oklahoma;  that  sudi 
conveyance  occurred  In  the  presence  of  aald 
affiant  and  the  aald  George  Allman  at  the  ferry 
on  Bed  river,  about  five  inilea  southwest  odC 
the  dty  of  Wauriks,  Jefferaon  coun^.  OkL" 

Lester  Eeeter  filed  answer  and  Interplea 
to  tbe  petition,  alleging  that  he  was  the  own- 
er and  entitled  to  tbe  immediate  possession 
of  the  car  in  controversy,  denying  that  he 
had  ever  used  the  same  in  violation  of  tbe 
prohibitory  laws  of  the  stote  of  Oklahoma, 
alleging  the  value  of  the  car  to  be  $1,760. 
The  cause  was  transferred  to  the  district 
court,  and  on  the  3d  day  of  November,  1917, 
said  cduse  was  called  for  trial  before  Hon. 
Cham  Jones,  district  judges  and  the  state 
appeared  by  Ben  F.  Saye,  county  attorney, 
and  announced  ready  for  trial ;  tbe  cOaimant 
and  Interpleader,  Lester  Keeter,  appeared  in 
person  and  by  his  attorn^  moved  the  court 
to  grant  the  daimant  a  trial  by  Jury*  of  tbe 
controverted  Issues  In  the  cause,  which  de- 
mand was  by  the  court  overruled,  and  daim- 
ant eixcepted.  After  tbe  introduction  of  the 
testimony  on  behalf  of  the  state  the  claimant 
demurred  to  the  testimony,  vhidi  demurrer 
was  by  the  court  overruled  and  exceptlmis 
allowed.  Judgment  was  mtered  forfdtlng 
the  car.  The  daimant,  Lester  Keeter,  profr 
ecutes  this  appeal.  Two  questicms  are  pre* 
sented  for  dedslon :  S^rst,  did  the  court  err 
in  refusing  to  grant  the  daimant  a  trial  of 
the  controverted  Issues  br  a  JuryT  Second, 
did  the  court  err  In  overruling  the  dahnant's 
demurrer  to  the  testimony  of  the  steteT  Vtle 
will  first  consider  the  question  presented  on 
the  right  of  trial  by  a  Jury  by  the  claimant 
in  this  cause.  This  proceeding  is  prosecuted 
under  chapter  188  of  the  Session  Laws  of 
1917,  which  reads  as  foUows: 

"Section  1.  AH  vehides,  Indudlng  eutomo* 
biles,  and  all  animals  nsed  in  hauling  or  trans- 
porting any  liquor  the  sale  of  which  is  prohib- 
ited by  the  laws  of  this  state,  from  one  place 
to  another  In  this  state  In  violation  of  the  laws 
thereof,  shall  he  forfeited  to  the  stote  by  order 
of  the  court  Isaoing  the  process  by  virtoe  of 
which  such  vehicle  and  animals  were  seized,  or 
before  which  the  persons  violating  the  taw,  or 
the  vehicles  or  animals  are  taken  by  the  of- 
ficer or  the  officers  making  tbe  seizure. 

"Sec.  2.  The  court  having  jurisdiction  of  the 
property  so  seized  shall  without  a  jury  order 
an  immediate  hearing  as  to  whether  the  prop- 
erty so  seized  waa  being  used  for  unlawful  par- 
poaea,  and  take  anch  legal  evidence  as  are  offer- 
ed on  eadi  behalf  and  determine  tbe  same  as 
in  dvil  cases.  Should  the  court  find  from  a 
preponderance  of  the  testimony  that  the  prop- 
erty so  seized  was  being  nsed  for  the  unlawful 
transportation  of  liquor  under  the  laws  of  this 
state,  it  shall  render  judgment  accordingly  and 
declare  said  property  forfeited  to  the  state  of 
Oklahoma.  Thereupon,  said  property  shall,  uu- 
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dcr  the  order  of  said  court,  be  noXA  by  the  of- 
ficer bsTiDs  the  same  is  charge  after  ten  days* 
notice  pnbUsbed  in  *  daily  newspaper  of  the 
count;  wherein  said  sale  la  to  take  place,  or 
if  no  daily  newspaper  is  pnbUshed  in  said  eonn< 
ty,  then  by  posting  Are  notices  in  eonspicoons 
pUuxs  In  Uie  dty  or  town  wherein  sneh  sale  is 
to  be  made.  Sodi  sales  shall  be  for  cash." 

It  Is  contended  by  counsel  toe  the  cialm- 
ant,  plalDtift  In  error  In  this  cause,  that  sec* 
tion  2  of  said  act  of  the  Legislature  of  1917, 
supra,  which  denies  to  the  claimant  the  right 
of  a  trial  by  Jury,  violates  aectlMi  19,  art 
2,  of  the  Constitution  of  the  state  of  Obla* 
homa,  which  la  as  follows: 

"The  right  of  trial  by  Jury  shall  be  and  re- 
main inviolate,  and  a  jury  for  the  trial  of  civil 
and  criminal  cases  in  courts  of  record,  other 
than  county  courts,  shall  consist  of  twelve  men; 
but,  in  county  courts  and  courts  not  of  record, 
a  Jury  shall  consist- of  six  men.  This  section 
shall  not  be  so  construed  as  to  prevent  limita- 
tions being  fixed  by  law  npon  the  right  of  ap- 
peal from  Judgments  of  courts  not  of  record  in 
dvO  cases  concerning  causes  of  action  involv* 
big  less  than  twenty  dollars.  In  dvil  cases, 
and  in  criminal  cases  less  than  felonies,  three- 
foarths  of  the  whole  nnmber  of  Jurors  con- 
curring shall  have  power  to  render  a  verdict. 
In  all  other  cases  the  entire  number  of  jurors 
must  concur  to  render  a  verdict.  In  case  a 
verdict  is  rendered  by  less  than  the  whole 
number  of  Jurors,  the  verdict  shall  be  In  writ- 
ing and  signed  by  eadi  Juror  mncurring  there- 

This  court  ha>  heretofore  construed  sec- 
tion 19,  Bupra,  but  upon  a  careful  examina- 
tion of  the  dedslons  we  are  ctrnvlneed  that 
the  dedsloiu  construing  said  section  are  not 
In  harmony.  In  the  case  of  Baker  v.  New- 
ton. 27  OkU  445,  112  Pac.  1038,  Ur.  Justice 
Hayes,  deltverinK  the  optntcm  of  the  court, 
said: 

'TThe  question  therefore  arises:  What  con- 
stitutes a  trial  by  Jury  as  guaranteed  the 
OonstitutionT  This  question  has  been  under 
investigation  by  many  courts  of  t^e  nation,  both 
state  and  federal,  and  there  Is  unanimity  in  the 
opinions  that  the  right  of  trial  by  Jury  secured 
by  the  Constitutions  of  the  various  states  is 
rimply  the  right  to  s  trial  by  jury  constituted 
substantially  and  with  the  same  elements  and 
incidents  as  existed  when  the  Constitatioo  was 
adopted.  Carroll  v.  Byers  et  al.  (Ariz.)  26 
Pac.  599;  State  ex  rel.  v.  Withrow,  133  Mo. 
600;  Byers  v.  Commonwealth.  42  Penn.  St 
89;  Plimpton  t.  Somerset  33  Vt  283.  The 
trial  by  jury  secured  to  the  subject  by  the  Con- 
stitution is  a  trial  according  to  the  course  of 
common  law  and  the  same  in  substance  as  that 
which  was  In  use  when  the  Constitution  was 
formed.'  East  Kingston  v.  Towie,  48  N.  H.  G4. 
See,  also,  Copp  v.  Henniker,  B5  N.  R  179; 
Hagany  v.  Cohnen  et  al.,  29  Ohio  St  82.  Judge 
Cootey,  discussing  these  provisions,  said:  'All 
the  state  Constitutions  preserve  the  right  of 
trial  by  Jury,  for  civil  as  well  as  for  criminal 
cases,  with  sneh  exceptions  as  are  specified,  and 
which  for  the  most  part  consi4t  in  such  cases 
as  are  of  ■naU  consequence,  and  are  triable 
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In  Inferior  courts.  The  constitutifmal  prori- 
sions  do  not  extend  the  right;  they  only  se- 
cure it  in  the  cases  in  which  it  was  a  matter  of 
right  before.  But  In  doing  this,  they  preserve 
the  historical  Jury  of  twelve  men  wiOi  all  tts 
inddents,  unless  a  contraxy  put]H>se'  deariy 
appears.'  Cooley*B  Constitutional  limitations, 
689. 

"The  territory  now  embraced  within  the  ter- 
ritorial limits  of  the  state  was,  before  the 
admission  of  the  state,  by  virtue  of  seetioD 
3,  art.  4,  of  the  federal  Constitution,  under  the 
Jurisdiction  of  Congreas,  with  power  to  mate 
all  needful  rules  and  regulations  vrith  respect 
thereto.  By  section  81  of  Act  of  Congress, 
May  2,  1890  (25  U.  &  St  at  Ii.  e.  182,  p.  81). 
the  Constitution  of  the  United  States  was 
specifically  put  in  force  In  the  Indian  Territorj. 
The  same  act  authorized  the  establishment  of 
an  organised  territorial  government  in  Okla- 
homa Territory.  Section  6  confera  upon  the 
territorial  Legislature  power  over  all  rightful 
subjects  of  legislation  not  inconsistent  with  tiie 
Constitution  and  'laws  of  the  United  States. 
See  Bradford  v.  Territory,  1  OkL  386.  ^ 
these  statutory  provisions  the  federal  Consti- 
tution, if  it  did  not  operate  ex  proprio  vigore 
In  this  jurisdictirai  before  the  admission  of  the 
state,  was  put  In  force  and  the  peo|de  were 
guaranteed  by  the  Seventh  Amen^ent  there- 
to the  right  of  trial  by  jury.  American  Pnh. 
Co.  V.  Fisher,  166  U.  S.  464.  That  amendment 
providea:  'In  suits  at  common  law,  where  the 
value  in  controversy  shall  exceed  twenty  dol- 
lars, the  right  of  trial  by  Jury  shall  be  preserv- 
ed. *  *  * '  As  to  what  constitutes  the  trial 
by  Jury*  here  preserved,  has  been  decided  in  tiie 
Supreme  Court  of  the  United  States  The  Juy 
must  -  consist  of  twdve  men,  who  diall  be 
onanimona  in  their  verdict  The  trial  must  be 
under  the  superintendence  of  a  Judge  empower* 
ed  to  instruct  them  in  the  law  and  to  set  adde 
their  verdict,  if,  in  his  opinion,  it  is  against  the 
evidence  or  the  law.  American  Pnh.  Co.  v. 
Fisher,  supra;  Capital  Traction  Co.  t.  Hof. 
174  U.  S.  1.  Power  of  the  trial  Judge  to  in- 
struct the  jury  upon  the  law  and  to  set  the 
verdict  aside,  if  it  is  against  the  law  or  evi- 
dence, is  as  much  u  essential  element  of  a 
trial  by  jury  as  twelve  men  and  unanimity  in 
their  verdict.  Luce  v.  Garrett  (Ind.  Ter.)  64 
S.  W.  613.  Trial  by  Jury  in  the  Indian  Ter- 
ritory and  Oklahoma  Territory  at  the  time  <rf 
the  adoption  of  the  Constitution  was  attended 
by  all  these  incidents.  It  is  true  that  in  the 
trials  in  probate  and  justice  courts  of  Okla- 
homa Territory  the  jury  coDsisted  of  six  men. 
nnd  the  justice  of  the  peace  was  without  power 
to  instruct  the  jury;  and  in  commissioners' 
courts  of  the  Indian  Territory,  while  the  inty 
might  consist  of  twelve  men,  it  generally  con- 
sisted of  six,  and  the  United  States  commissioD- 
cr  was  without  power  to  instruct  the  Jury  or 
to  bear  or  grant  a  motion  for  a  new  trial; 
but  frdm  all  these  courts  an  appeal  was  al- 
lowed by  the  statute  to  a  court  where  a  trial 
with  all  the  foregoing  elements  and  incidents 
could  be  had,  and  the  mandate  of  the  Seventh 
Amendment  thereby  observed.  American  Pnh. 
Co.  V.  Fisher,  supra;  Luce  v.  Garrett  siqtta; 
Dennee  v.  AfcCoy  (Ind.  Ter.)  tiO  S.  W.  858. 
As  before  stated,  under  the  (3ode  of  CSvil  Pro- 
cednre  governing  the  trial  of  caoses  b^orc 
the  justices  of  the  peace  In  OUshwDia  Tna' 
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tory,  tlie  iuTj  was  composed  of  stx  men,  and 
the  Justice  is  prohibited  from  instractins  the 
jory  either  npon  the  law  or  the  facts.  Sections 
6010  and  tS028,  Wilaon's  Ber.  &  Ann.  SUtotes. 

"It  would  loUow  that  If  trial  by  a  jory  Is 
fffeaemd  the  atate  OonatltatliHi,  as  tt  ex- 
isted at  the  time  of  the  adoption  of  the  Con- 
stitn^n,  the  Jury  trial,  under  the  justice  pro- 
cedure, would  fail  to  eontain  all  the  essential 
elements  of  sudi  trial.  The  Seventh  Amend- 
ment to  the  United  States  Constitution  Is,  how- 
ever, a  limitation  only  upon  the  powers  of  the 
federal  government,  and  does  not  affect  the 
powers  of  the  state;  and  the  states  may  pro- 
vide tor  a  Afferent  trial  than  that  preserved 
by  the  ameadnent  to  the  dtisens  of  the  Unit- 
ed Stetes.  The  constitutional  prorision  pre- 
senrinc  trial  by  Jury  in  Hbxa  state  specifically 
eliminates  some  ol  the  features  thereof  as  it 
existed  before  the  admission  of  the  state. 
Section  10,  art  2,  after  providing  that  the 
light  of  trial  by  jury  shall  be  and  remain  in- 
violate, spedflcally  provides  that  In  county 
courts  and  courts  not  of  record  a  jury  shall 
consist  of  six  men;  and  in  all  civil  cases,  and  in 
criminal  cases  less  than  felonies,  three-fourths 
tt  tiie  whole  nnmbsr  of  jurors  slmU  have  power 
to  render  a  verdicL  By  these  proridons  nnaa- 
Imitr  hi  the  Tsrdict  is  no  longer  required  in  any 
«Ml  case,  and  the  number  constituting  the  Jury, 
as  to  county  courts,  is  reduced  from  twelve  to 
six;  but,  except  as  to  these  two  important 
changes  in  the  features  of  the  jury  trial  as  it 
existed  at  common  law,  the  preceding  clause 
of  the  section  provides  tfaat  the  trial  by  Jury 
shall  be  and  remain  inviolate.  It,  was  evi- 
dently intended  by  such  dedaration  of  right  that 
those  essential  features  of  the  jury  trial  as 
existed  before  lie  admission  of  the  state,  not 
spedfically  modified  by  the  Oonstitution,  shirald 
be  preserred.** 

[1,  2]  Upon  a  careftil  consldwatltHi  of  tills 
case  and  the  atitborities  dted  tberein.  It  Is 
obvious  that  the  rule  Is  well  established  that 
under  section  10  of  the  BUI  of  BlghU  of  the 
Ck>nstltutlon  that  the  trial  by  jury  secured  to 
the  citizens  of  this  state  Is  the  same  right  to 
a  trial  by  Jury  as  existed  upon  the  admission 
of  Oklahoma  Into  the  Union  as  a  state,  and 
the  same  right  as  a  trial  by  Jury  according  to 
the  course  of  the  common  lew  as  It  existed 
when  the  Constitution  of  the  state  was  adopt- 
ed, except  as  modified  by  the  provisions  of 
the  Constitution;  and  It  has  been  almost  uni- 
formly held  by  the  federal  and  state  courts 
that  the  claimants  In  this  class  of  cases  are 
entitled  to  a  trial  by  Jary,  and  that  acts  de- 
priving them  of  that  right  violate  both  the 
state  and  federal  Constitutions  and  are  vold- 
Garnhart  et  al.  t.  United  States,  16  WaU. 
162-166,  21  L.  Ed.  275;  United  States  t. 
Athens  Armory,  Fed.  Cas.  No.  14,473;  Colon 
et  aL  T.  Lisk  et  al.,  153  N.  T.  188,  47  N.  B. 
802,  60  Am.  St  Bep.  600. 

In  the  case  of  One  Cadillac  Automobile, 
Hargrove,  Claimant,  v.  ^tate,  75  Okl.  134. 
182  Pac.  227,  this  court  held  that  the  claim- 
ant was  not  entitled  to  a  trial  by  jury,  and 
that  section  2  of  chapter  188  of  the  Session 
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Laws  of  1017  was  not  repugnant  to  the  Con- 
stitution, but  the  decision  adhered  to  the  rule 
announced  In  the  case  of  Baker  t.  Newton, 
supra,  tbat  section  10  of  the  Bill  of  Rights 
preserved  to  the  people  of  this  state  the  right 
of  a  trial  by  a  jury  according  to  the  course 
of  the  common  law  as  it  existed  upon  the  ad- 
mission of  Oklahoma  into  the  Union,  except 
where  the  right  was  modified  by  other  pro- 
visions of  the  Ccmstitation,  and  the  oidnlon 
in  part  is  as  follows: 

"At  common  law.  In  ease  of  a  fufeitare  of 
real  estate,  it  was  necessary  that  jnry  should 
try  the  question  as  to  whether  a  forfeiture 
should  be  decreed.  2  BhuAstone's  Comm.  c. 
18,  p.  271.  There  were  numerous  Instances, 
however,  .where  summary  proceedings  were  dis- 
posed of  without  the  aid  of  a  Jury.  4  Black- 
stone's  Comm.  c  20,  p.'  280;  Lawton  t.  Steele, 
152  U.  S.  138,  14  Sop.  Gt.  400,  38  li.  Bd.  385. 
In  aD  of  the  states  of  the  American  Union,  it 
has  been  l^e  practice  to  try  persons  c^rged 
with  pet^  offenses  before  pities  ma^stratea 
who  determine  the  question  of  gnilt  and  mete 
out  proper  punishment  without  the  intervention 
of  a  jury,  and  it  has  never  been  treated  by  any 
of  the  courts  as  an  infraction  of  Che  ametlto- 
tlooal  guaranty  of  the  right  to  a  trial  by  Jury; 
and  the  summary  abatement  of  nuisance  without 
judicial  process  or  proceeding  was  well  known 
to  the  common  law  long  prior  to  the  adoption 
of  the  federal  or  any  of  the  state  Conntltutions, 
and  it  has  never  been  supposed  that  the  oonsti- 
totional  guaranty  of  a  jury  trial  was  intended 
to  interfere  with  this  Jurisdiction  and  power. 
Lawton  v.  Steele,  152  U.  a  133.  14  Sup.  Gt. 
409,  38  L.  Ed.  385.  In  the  last-cited  case,  the 
Siqireme  Court  of  the  United  States  enumerat- 
ed certain  instances  In  which  summary  pro- 
cee^ngs  were  resorted  to  without  the  icter- 
vection  of  a  jury;  among  them,  the  killing  of 
a  diseased  cattle,  pulling  down  houses  in  the 
path  of  a  oonfiagration,  the  destruction  of  de- 
cayed fruits,  fish,  unwholesome  meats,  infected 
clothing,  obscene  books,  pictures,  or  instruments 
wbidi  can  only  be  used  for  illegal  porposes. 
The  court  observed  that  it  was  not  easy  to  draw 
the  line  between  cases  where  property  Illegally 
used  might  be  destroyed  summarily  and  where 
judicial  proceedings  were  necessary  for  Its  con- 
demnation. That  case  involved  the  constitu- 
tionality of  an  act  of  the  Legislature  of  the 
state  of  New  Tork  (Laws  1880,  c.  591,  as 
amended  by  Laws  1883.  c  317),  entitled  *An 
act  for  the  appointment  of  game  and  fisb  pro- 
tectors,' which  aothorised  the  protector?  to 
seize,  remove,  and  destroy  any  net,  pound,  or 
other  means  or  device  for  capturing  or  catch- 
ing fish  in  violation  of  the  laws  of  the  state.  A 
game  and  fish  protector  had  destroyed  certain 
nets  taken  in  unlavirful  fishing,  and  his  authority 
to  do  so  was  upheld.  A  common  illostration  of 
legifilatioD  of  Uiis  kind  is  the  passage  of  laws 
providiug  for  summary  seizure  and  destruction 
of  intoxicating  liquors  kept  and  intended  for 
illega]  sale  and  the  fixtures  used  in  connection 
with  such  illegal  traffic  and  the  summary  de- 
struction of  gambling  paraphernalia.  It  is  gen- 
erally held  that  such  laws  ere  not  Invalid  be- 
cause they  deny  the  right  of  trial  by  jury.  Our 
attention  is  called  to  no  deddon  by  this  conrt, 
nor  do  we  know  of  any,  determining  wheQwr  a 
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trial  Ixy  Joxy  ezbted  in  a  proeeedlnc  d  tUa 
character  prior  to  statehood.*' 

It  Is  evident  from  a  reading  of  that  part 
of  the  dedstoD,  as  above  gaoted,  that  the 
court  classed  property  such  as  horses,  nAiles, 
wagons,  and  aatomobUes,  that  are  ordinarily 
used  for  lawf<d  purposes.  In  the  same  (dass 
with  pr<^»ert7  such  as  decayed  fruits,  fish,  un- 
wholesome meats,  infected  clothing,  obscene 
books,  pictures,  and  gambling  paraphernalia, 
which  are  ordinarily  nsed  for  an  illegal  and 
unlawful  purpose  and  are  public  nuisances 
per  se.  In  our  Judgm«it  this  was  error. 
While  property  that  Is  ordinarily  used  for 
unlawful  purpose  and  is  decreed  to  be  a 
nuisance  per  se  may  be  f<n4^ted  without  a 
trial  by  jury  under  the  police  pow«r  at  the 
state,  that  Is  altogether  a  different  proposi- 
tion than  the  right  to  forf^t  property  that  is 
ordinarily  used  tm  lawful  purposes,  wherein 
an  Issue  of  fact  may  be  Joined  u  to  whether 
or  not  the  property  was  being  used  &>r  an  un- 
lawful puiposew  It  is  true  that  It  la  not 
necessary  in  every  case  that  a  jury  tetal  be 
granted  in  order  to  constitute  due  jiroeess  of 
law,  yet  it  is  equally  as  well  settled  that  the 
Oonstitutlon  of  this  state  protects  the  dtl- 
zeoB  and  their  property,  lawfully  acquired 
and  lawfully  possessed,  to  the  extent  ct  guar- 
anteeing to  him  a  jury  trial  when  the  accusa- 
tion is  made  that-  he  has  dlv^^  his  prop- 
erty from  its  ordinary  lawful  use  to  an  Illegal 
use.  We  concede  there  are  numerous  cases 
announcing  the  rule  tiiat  private  property 
may  be  destroyed  in  a  summary  proceeding, 
but  an  examination  of  this  class  ot  cases  dis- 
closes that  all  sucb  cases  involve  the  right  to 
abate  a  public  nuisance,  such  as  the  destruc- 
tion of  diseased  cattle  in  order  to  prevent  the 
spread '  of  contagious  diseases,  but  in  this 
class  of  cases  tbe  courts  have  held  that  if 
the  property  .destroyed  did  not  in  fact  con- 
stitute a  nuisance,  and  that  the  same  was 
wrongfully  destroyed  by  the  officer  exercising 
quasi  judicial  power,  such  officer  would  be 
liable  to  the  owner  of  the  property  for  dam- 
ages; and  tbe  reason  for  the  rule  that  such 
quasi  judicial  officer  exercising  this  siunmary 
power  would  be  liable  for  the  wrongful  de- 
struction of  property  Is  upon  the  ground  that 
the  exercise  of  such  summary  power  Is  limit- 
ed by  the  superior  right  guaranteeing  to  each 
person  immunity  from  having  bis  private 
pr<^rty  rights  invaded  except  under  the 
regular  course  of  law  sanctioned  by  the  es- 
tablished customs  and  usages  of  the  courts. 
Lowe  V.  Conroy,  m  Wis.  151,  97  N.  W.  ft42. 
66  L.  R.  A.  907,  102  Am.  St  Bep.  983, 1  Ann. 
Oes.  342,  and  note. 

If  the  Constitution  falls  to  protect  a  citizen 
from  being  deprived  of  such  property  as 
wagons,  bu^es,  horses,  and  automobiles 
without  the  right  of  a  trial  by  jury,  where 
the  only  issue  Involved  is  wh^er  the  owner 
of  such  pr<H>erty  Is  a  criminal  and  has  com- 
mitted a  criminal  offense  in  the  unlawful  use 


of  his  property,  then  we  know  ot  no  case  that 
falls  fairly  within  the  meaning  of  the  ptovl- 
sions  of  the  Constitution  under  onsideration. 
We  would  be  confronted  with  the  unreason- 
able situation  that  a  deputy  sheriff  oonU 
file  an  accusation  against  any  fanner  in  Oils 
state,  charging  him  with  having  transported 
whisky  In  his  wagon ;  the  farmer  could  come 
into  court,  being  a  man  whose  reputation  had. 
never  been  challenged,  and  deny  the  accusa- 
tion and  demand  that  the  Issues  joined  be 
submitted  to  a  Jury  before  his  team  be  de> 
dared  forfdted;  but  under  section  2  of  the 
act  of  1917,  supra,  the  right  of  trial  by  Jury 
must  be  denied.  We  cannot  adhere  to  any 
Buch  construction  of  the  Constitution  of  this 
state. 

Under  the  statute  tmder  ctmstderatitxi  the 
adjudlcatlCHi  had  under  said  act  is  final  unless 
appealed  to  the  Supreme  Court,  and  unless 
ti^e  claimant  has  the  right  of  trial  by  Jury  hi 
the  proceeding  instituted  before  tbe  county  or 
district  courts  of  this  state  there  Is  no  court 
to  which  he  may  appeal  where  he  is  granted 
that  right ;  tbe  result  is  that  he  Is  deprived 
of  property  that  Is  ordinarily  used  for  lawful 
purposes  without  the  right  of  trial  by  jury. 
It  is  said  in  the  case  of  One  Cadillac  Auto- 
mobile Hargrove,  Claimant,  t.  Stat^  Bopra, 
that— 

"A  Jury  trial  is  not  necessary  to  conatitnte 
due  proceea  of  law,  for  there  are  many  dvil 
causes  in  this  sUte  that  are  triable  before  the 
court  without  the  interroition  of  a  jnir.** 

While  that  Is  true,  it  is  equally  as  weU 
settled  (hat.  In  that  dass  of  cases  wherein  a 
jury  trial  is  not  necessary  In  order  to  con- 
stitute due  process  of  law,  that  condition 
existed  on  the  admissltm  of  Oklahoma,  as  a 
state  Into  the  Union  and  at  the  time  of  the 
adoption  of  the  Constitution  of  this  state,  and 
there  is  no  escape  from  the  conduslon  that 
In  a  proceeding  of  this  kind,  under  the  law  as 
It  existed  prior  to  statehood,  the  claimant 
would  have,  as  a  matter  of  right,  been  en- 
titled to  a  trial  by  jury  according  to  the 
course  of  the  common  law  and  the  federal 
Constitution,  and,  that  bdng  true,  that  right 
under  the  Gonstltutlcm  of  this  state  remains 
with  the  claimant  in  su^i  proceedings,  and 
the  Legislature  is  without  power  to  take 
away  from  the  dtizen  that  protectlcMi. 

The  following  cases  (Sothman  v.  State,  66 
Neb.  302,  92  N.  W.  303;  State  v.  McHanus.  65 
Kan.  720,  70  Paa  700)  are  dted  as  authority 
that  prior  to  the  admission  of  Oklahoma  In- 
to the  Union  claimants  of  this  class  of  cases 
were  not  entitled  to  a  Jury  trioL  We  do  not 
believe  the  cases  support  that  view.  Tbe 
first  case  was  construing  the  statute  of  Ne- 
braska wherein  the  right  of  trial  by  jury  was 
prescribed  at  the  time  of  the  ad<vtion  of  the 
Constitution  of  the'  state  of  Nebraska,  and 
was  a  liquor  case.  The  last  case  was  a 
liquor  case,  and  the  question  ot  the  right  of 
trial  by  Jury  was  not  preaoited. 
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It  Is  undisputed  that  the  OomrtltutlfHi  of  the 
United  States  and  the  commcm  law  were  in 
force  throDghont  Uie  Indian  Territory  and  the 
territory  of  Oklahoma  upon  the  admlBsion  of 
C^Iahoma  into  the  Union,  and  the  rule  at 
that  time  was  that  In  the  trial  of  all  causes 
that  did  not  Invite  the  eqnltaUe  or  admiralty 
Jurisdiction  of  the  courts  tixe  party  litigant 
was  entitled  to  a  Jury  trlaL 

In  the  case  of  Parsona  t.  Bedford  et  aL,  8 
Pet  438.  7  L.  Ed.  7^  the  Supreme  Cknirt  of 
the  United  States  announced  the  rule  to  be: 

'^e  amendment  to  the  Oonstltation  of  th« 
United  States,  by  which  the  trial  by  Jury  was 
secured,  may,  in  a  Jast  sense,  be  well  construed 
to  embrace  all  suits  which  are  not  of  equity  or 
admiralty  jurisdiction,  whatever  may  be  the 
peculiar  form  whidi  tW  may  assume  to  settle 
legal  rights." 

The  rule  will  be  found  as  f(dIow8  In  12  R. 

O.  L.  133: 

*'Id  the  trisl  of  all  cases  of  seizure,  on  land 
or  on  waters  not  navigable,  the  court  fdts  as 
a  court  of  common  law,  and,  Ab  in  all  cases  at 
common  law  where  there  are  issues  of  fact  to 
be  determined,  the  trial  must  be  by  jury.  In 
ease,  howerer,  of  seizure  made  on  navigable 
waters  the  court  sits  as  a  court  of  atoiralty, 
and,  as  in  causes  of  admiralty  and  maritime  Ju- 
risdiction generally,  it  Is  settied  that  the  trial 
ia  to  be  by  the  court" 

[3]  Section  2  of  the  act  of  1917  under  con- 
sideration requires  the  action  to  be  deter- 
mined as  civil  cases.  Therefore  we  conclude 
that  the  action  is  one  in  rem  for  the  purpose 
of  forfeiting  property  used  In  violation  of 
law.  Such  actions  are  as  old  as  the  common 
law  Itself,  and  on  the  admission  of  Oklahoma 
into  the  Union  and  the  adoption  of  the  Con- 
stitution of  this  state  such  actions  would 
have  be^  triable  according  to  the  course  of 
the  common  law,  and  the  claimant  would 
have'  been  entitled  to  a  jury  trlaL 

The  opinion  in  the  case  of  One  Cadillac 
Avhom(rt)ile,  Hargrove,  Claimant,  t.  State, 
rapra.  In  part,  la  as  foUowa: 

"This  proceeding  is  uot  an  action  for  the 
recovery  of  specific  real  or  personal  property, 
bnt  is  a  proceeding  in  rem,  and  ia  not  one  of 
that  dass  of  cases  where  a  jury  trial  may  be 
claimed  by  virtue  of  section  19,  art  2,  of  the 
Constitation. 

"In  Shawnee  National  Bank  v.  United  States, 
249  Fed.  683,  61  C.  O.  A.  509,  the  Circuit  Court 
of  Appeals  for  the  Eighth  Circuit  held,  in  a 
proceeding  to  forfeit  an  automobile  seized  on 
land  under  Revised  Stat  i  2140  (Comp.  Stat 
I  4141),  on  the  ground  that  it  had  been  used  in 
conveying  intoxicating  liquors  Into  th«  Indian 
country,  that  the  parties  were  entitled  to  the 
usual  rights  and  remedies  incident  to  such  an 
action,  including  the  right  to  a  trial  by  jury. 
That  cause  originated  in  the  District  Court  of 
the  United  States  for  the  Western  IMstrict  of 
Oklahoma,  and  the  right  of  the  parties  to  a  jury 
trial  was  governed  by  the  rule  prevailing  in  the 
federal  courts,  and  the  case  is  not  condnsive  of 
the  question  in  the  case  at  bar.  Where  the 
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property  Involved  is  of  minor  value,  such  as 
dice,  cards,  gambling  tables,  bar  fixtures,  or 
fish  nets,  numerous  derisions  could  be  dted 
where  similar  property  was  involved.  At  the 
time  most  of  these  statutea  were  enacted  and 
dedrions  construing  them  were  rendered,  the 
automobile  and  truck  had  not  come  into  general 
use,  and  whfle  an  automobile  is  a  valuable  ar- 
tide  of  property,  the  manufacture  of  which  Is 
perfectly  lawful,  and  while  It  Is  ordinarily  used 
for  lawful  purposes,  this  does  not  prevent  the 
Legislature  from  prohibiting  the  use  thereof  In 
aid  of  the  illegal  traffic  in  intoxicating  liquors 
and  authorizing  its  summary  destruction  where 
such  Illegal  use  has  been  established.  Lawton 
V.  Steele,  supra;  State  v.  CNeil,  fiS  Vt  140^ 
2  Ati.  686,  66  Am.  Rep.  667." 

It  is  obvious  from  reading  that  part  of  the 
opinion  above  quoted  that  the  learned  justice 
in  part  based  the  decision  upon  the  ground 
that  a  proceeding  of  this  kind  is  not  an  action 
for  the  recovery  of  spedflc  real  or  personal 
property,  but  is  a  proceeding  In  rem,  and 
therefore  ia  not  one  of  that  class  of  cases 
wherein  a  jury  trial  may  be  claimed. 

While  it  is  true  that  the  proceeding  is  not 
one  for  the  recovery  of  personal  property, 
the  effect  of  the  proceeding  is  that  if  the 
state  prevails  in  the  action  the  owner  of  the 
property  sought  to  be  forfeited  is  deprived  of 
his  property.  We  are  driven  to  the  condu- 
sion  that  the  effect  of  the  action  is  to  de- 
prive the  owner  of  his  pn^rty,  and  It  is 
immaterial  what  kind  of  a  proceeding  it  is, 
whether  in  rem,  libel,  or  quasi  criminal,  there 
can  be  no  mistake  as  to  the  effect  of  the  ac- 
tion. 

The  case  of  Shawnee  First  National  Bank 
V.  United  States,  supra,  249  Fed.  583,  161  C. 
C.  A.  509,  referred  to  by  the  court  an  action 
in  the  Eighth  Circuit  Court  of  Appeals  to  for- 
feit an  automobile  under  Revised  Statutes  U. 
S.  S  2140  (U.  S.  Compiled  Statutes,  {  4141),  on 
the  ground  that  it  had  been  used  In  conveying 
intoxicating  liquor  into  the  Indian  country, 
supiwrts  the  rule  that  the  claimant  in  the 
case  at  bar  was  entitled  to  a  trial  by  a  jury, 
for  the  reason  it  is  authority  to  the  effect 
that  upon  the  admission  of  Oklahoma  as  a 
state  into  the  Union,  and  at  the  time  of  the 
adoption  of  the  Constitution  of  this  states  in 
an  action  to  forfeit  such  property  as  automo> 
biles  and  othep  vehicles,  the  claimant  was 
entitled  to  a  jury  trial,  and  it  is  for  the  rea- 
son that  the  rule  prevailed  prior  to  the  adop- 
tion of  our  Constitntlcm  that  claimants  in 
this  class  of  cases  were  entitled  to  jury  trials 
that  the  rl^t  may  be  claimed  since  the  ad<^ 
tion  of  the  ConstltutlMi  and  was  the  rl^t 
that  the  Constitution  guaranteed  should 
main  inviolata 

In  the  case  d  State  ex  West,  Atty. 
Qen.,  T.  Cobb,  24  Ofcl  682,  104  Pac.  801,  24 
L.  B.  A.  (N.  8.)  63»,  In  an  opinion  deUvereii 
by  Mr.  Justice  Pnmi,  this  court  said: 

'It  is  Insisted  by  the  Attorney  General  that 
the  defendant  ia  not  entiUed  to  a  Jury  trial 
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heroin  aa  a  matter  of  rigbt,  and  tbat  if  he  Is 
entitled  to  a  jnry  trial,  the  macbiner;  of  the 
court  ia  adequate  to  grant  it  to  bim.  Section 
19,  art  2,  of  the  BiU  of  BigfatB  of  the  Conrtl- 
tDtioD,  proTtdei:  That  the  right  of  trial  by 
jarr  shiiU-  be  and  remafai  In^olate.*  The  con- 
atruetioa  of  this  general  guarantr  of  the  Con- 
stitution has  been  before  the  coarta  In  a  great 
many  cases.  The  Supreme  Court  of  Wash- 
ington, In  the  case  of  State  t.  Doherty,  16 
Waafa.  382,  47  Pac.  958.  68  Am.  St.  Rep.  39, 
wUcb  was  likewise  a  proceeding  in  quo  war- 
ranto, held  in  the  syllabus  that:  'The  consti- 
tctional  provision  declaring  "that  the  right  of 
trial  by  jury  shall  remain  Inviolate"  baa  refer- 
ence to  the  right  to  jury  trial  as  it  existed  in 
the  territory  at  the  time  when  the  Constitution 
was  adopted.'  •  •  • 

"This  ia  the  construction  to  wbid  it  la  ans- 
ceptible,  and  which  muat  be  given  where  the 
provision  appears  in  our  own  Constitution  sub- 
ject to  sucfa  changes  only  as  are  made  in  the  in- 
strument itself.  The  case  of  Bradford  v.  Ter- 
ritory er  rel.  Woods.  1  OH.  366,  34  Pac.  66, 
was  a  proceeding  in  the  nature  of  qno  warranto, 
in  the  district  court  of  Oklahoma  condty,  and 
in  that  case  the  Snpreme  Court  of  the  territory 
declared  in  the  ayllabna  that:  *0n  the  trial  of 
an  infonnation  in  the  nature  of  a  quo  warranto 
the  respondent  is  entitled  to  a  trial  by  jury, 
and  to  a  nnanimous  verdict.*  This  holding  was 
not  predicated  upon  the  statutes  existing  in 
the  territory  At  that  time,  but  upon  the  right 
of  the  deff-ndant  as  the  same  was  guaranteed 
under  the  federal  Constitution.  This  case  and 
this  dedaratton  was  never  departed  from  during 
the  life  of  the  territory,  and  in  oar  Judgment 
declared  the  law  of  the  territory  of  Oklahtuna 
on  this  subject.** 

It  Is  apparent  that  the  court  in  the  case  of 
One  Cadillac  Automobile,  Hargrove,  Claim- 
ant, V.  State,  supra,  made  the  right  of  trial 
by  Jury  dependent  upon  some  statutory  right 
existing  at  the  time  of  the  adoptltm  of  the 
Constitution  of  this  state,  and  failed  to  ob- 
serve the  rule  as  announced  in  the  case  of 
State  ex  rel  West,  Atty.  Gen.,  t.  ColJb,  supra, 
and  the  case  of  Baker  v.  Newton,  supra.  In 
which  this  court  held  that  the  right  of  trial 
that  was  to  remain  Inviolate  and  that  was 
guaranteed  In  section  19,  art.  2  the  Bill 
of  Rights,  was  the  right  ttiat  existed  under 
the  federal  Constitntitm  and  tb»  conrBe  of  the 
common  law. 

Thnefore  we  conclude  that  the  doctrine 
announced  In  the  case  of  One  Cadillac  Auto- 
mobile, Hargrove,  Claimant,  t.  State,  supra, 
la  In  conflict  with  the  rule  as  announced  in 
the  cases  of  State  ex  rel.  West,  Atty.  Gen,  v. 
Cobb,  supra,  and  of  Newton  v.  Baker,  supra. 
An  examination  of  the  authorities  show  con- 
dusively  tbat  the  rule  announced  In  the  two 
last-named  cases  la  that  the  ccmstitutioaal 
provision  declaring  that  the  right  of  trial 
by  Jury  shall  remain  inviolate  has  reference 
to  the  right  to  Jury  trials  as  It  existed  in 
the  territory  at  the  time  the  Constitution 
was  adopted,  and  that  such  rl^t  was  not 
predicated  upon  the  statutes  existing  In  the 


territory  at  that  time,  but  upon  t3ie  ri^t  ot 
the  citizen,  as  the  same  was  guaranteed  un- 
der the  federal  Constitution  and  according 
to  the  course  of  the  common  law,  and  this 
rule  Is  supported  b7  the  ovwroUng  wei^t 
of  authority. 

The  case  of  the  State  r.  CNell,  58  Vt 
140,  2  AU.  686,  56,  Am.  Rep.  557,  Is  cited  In 
support  of  the  contentloD  that  certain  kinds 
of  property  may  be  forfeited  in  a  summary 
manner  where  Its  illegal  use  has  been  estab- 
lished. The  case  Involves  the  confiscation  of 
Intoxicating  liquor.  The  case  Involves  the 
power  of  an  offlcw  to  seize,  under  certain 
circumstances,  liquor  Intended  for  sale  and 
dlstrlbuti<m  in  violation  of  law,  and  the  court 
held,  under  the  Constitution  of  Vermont, 
that  liquor  that  had  been  branded  witb'on* 
lawful  Intent  by  the  conviction  of  the  owdos 
of  the  liquor  was  subject  to  conQscation  un- 
der the  police  power  of  the  8tat&  This  case 
does  not  In  any  way  shed  any  light  upon  the 
proper  cmstructlon  of  section  19,  art.  2,  ot 
the  Bin  of  Rights  of  our  Constltutifm. 

in  the  case  of  The  Jas.  W.  "French — The 
Grace— (D.  C.)  6  Hughes,  429,  13  Fed.  916,  the 
United  Statu  District  Court  for  the  Eastern 
District  of  Virginia,  in  a  very  able  opinion 
by  Judge  Hughes,  wherein  the  tiUe  to  the 
vees^  was  inrotved,  said  vessel  b^g  bdd  In 
possession  by  the  sheriff  of  BUzabetli  eon» 
ty.  Va.,  by  reason  of  the  fact  that  the  mas* 
ter  of  said  vessel,  Overton,  had  been  tried 
and  convicted  under  the  laws  of  Virginia  for 
using  the  vessel  in  taking  fish  from  Chesa- 
peake Bay  contrary  to  law.  In  diseasing  the 
law  applicable  to  condemnatioD  and  forfei- 
ture of  property,  said: 

"This  was  a  proceeding  at  common  law;  and 
while  It  ia  true  ^t  in  actions  te  rem  In  ad* 
miralty,  property  in  the  nature  itf  ships  may 
be  divested  from  an  owner  without  the  verdict 
of  a  jury,  yet  I  think  it  can  he  lidd  down  witt 
perfect  truth,  tbat  in  any  proceeding  at  com- 
mon law,  even  proceedings  in  rem,  a  dtisoi 
of  the  United  States  cannot  be  divested  of  his 
property  except  by  verdict  of  a  jory,  under 
due  process  of  law,  In  a  proceeding  in  wliicb 
he  is  in  some  manner  a  party,  having  opportoni- 
ty  to  be  heard,  and  having  a  day  in  court.  Con- 
denmatlons  and  forfeitures  are  unknown  in  the 
practice  of  the  United  States  coarta.  except 
upon  specific  proceedings  against  the  property* 
and  after  the  verdict  of  a  jury.  See  Union 
Ins.  Co.  V.  United  States,  8  WalL  705;  Arm- 
strong's Foundry,  6  Wall.  769;  Morris's  Cot- 
ton,  8  Wall.  507.  Proceedings  in  rem  are  un- 
known to  the  common  law.  2  Brown's  Ovil 
and  Adm.  Lewa,  Ul;  Percival  v.  Hlckey,  18 
Johnson,  257,  292;  1  Kent,  Comm.  37&  Com- 
mon-law courts  have  Jarlsdiction  of  theio  only 
by  virtue  of  statutory  enactment.  If  Congress 
gives  this  proceeding  in  common-law  courts 
without  requiring  trial  by  Jury,  It  violates  mr- 
tide  7  of  the  amendment  to  tiie  national  Con- 
stitution. If  the  Legislature  of  Virginia  gives 
this  proceeding  to  its  courts,  or  the  right  of 
condemning  property  without  giving  to  its  own- 
er the  light  of  trial  bj  Joiy,  tt  vicdates  sectioe 
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18  of  the  Bfl]  of  BIsbti.  Sach.  also,  was  the 
emphatic,  I  might  almost  Bay  indignant,  raUiig 
of  Mr.  Justice  Curtis  tO.  Ot  811],  •  •  • 
and  may  be  regarded  as  a  fandamental  cuon  of 
English  and  American  jarispradence." 

In  the  case  of  Copp  t.  Hennlker,  65  N.  B. 
108,  25  Am.  Bep.  wlU  be  found  an  ez- 
hanstire  review  of  the  authorities  conetraing 
the  Bill  of  Rights  In  the  rarioos  Oonatttu- 
tiooB  of  the  Btates  of  the  American  Union, 
and  the  court,  In  part,  said: 

"In  Work  t.  State,  2  Ohio  St  299,  where  the 
conrt  ny:  The  ins^tation  of  the  jary  re- 
ferred to  In  onr  Oonstitntlon  **'*]•  pre- 
dsel7  the  same  In  every  substantial  respect  as 
that  recognised  by  the  great  diarter,  and  its 
benefits  secured  to  the  freemen  of  England, 
again  and  again  acknowledged  in  fundamental 
compacts  as  the  great  safeguard  of  life,  lib- 
erty, and  property;  the  same  bronght  to  this 
continent  by  our  forefathers,  and  perseveringly 
claimed  as  their  birthright  In  every  contest  with 
arbitrary  power,  and  finally,  an  invasion  of  its 
privilegea  prominently  assigned  a«  one  of  the 
eanses  which  was  to  instify  them  In  the  eyes 
of  mankind  In  waginff  the  contest  which  re- 
sulted In  independence.  Nor  did  their  alfeetiMi 
for  it  diminiflh  or  co<d.  They  made  it  a  comer 
stone    in    erecting    the    state  gOTemments. 

*  *  *  Our  opinion  is,  that  the  essential  and 
distinguishiDg  feature  of  the  trial  by  jury,  as 
known  at  the  .common  law,  and  generally  if  not 
universally  adopted  in  this  country,  was  in- 
tended to  be  preserved;  •  •  *  that  la  beyond 
the  power  of  the*  Legislature  'to  Impair  the 
ri^t   or   materially   diange   Its  dwracter.' 

*  *  *  The  teial  by  Jury,  aecnred  to  the  sub- 
ject by  the  Gonstltntlon.  te  a  trial  according 
to  the  course  of  the  common,  law,  and  the  same 
in  substance  as  that  which  was  In  use  when  the 
Cwistitution  waa  framed." 

Statutes  like  the  one  under  consideration, 

autboiizliur  the  forfeiting  of  property  ordi- 
narily used  for  lawful  purposes,  are  very 
drastic  In  their  operation,  and  It  Is  the  duty 
of  the  court  to  strictly  construe  the  same; 
and  we  bare  carefully  examined  the  record  in 
this  cause,  and  the  undisputed  testimony 
shows  that  the  transpotrtatlon  complained 
of  is  an  Interstate  one  and  not  Intrastate. 
The  evidence  falls  to  disclose,  and  in  fact  the 
complaint  fails  to  allege,  that  liquor  waa 
transported  from  one  place  In  the  state  to  an- 
other. Therefore  the  demurrer  to  the  testi- 
mony should  have  been  sustained  and  the 
action  dismissed. 

The  case  of  Oue  Cadillac  Automobile,  Har- 
grove, Claimant,  v.  State,  75  OkL  134,  182 
Psc^  227,  and  the  BDbsequent  cases  follow- 
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ing  the  Mm^  In  ao  flar  u  tber  cfmfllct  with 
the  rule  announced  In  Oili  cause  as  to  the 
rlfi^it  of  trial  by  Jury,  are  overruled.  We  are 
cognisant  of  ttw  fact  that  a  Jury  trial  is 
not  an  infalliUe  mode  of  ascertaining  truth, 
and  like  all  hnman  .Instltuthnis  It  has  Its 
Imperfections ;  still  It  remains  the  best  pro- 
tection for  Uw  citizen  In  his  property  rights 
as  well  as  his  Ubwty.  It  has  stood  the  test 
of  experience  better  than  any  other  1^1  in- 
stitution that  ever  existed  among  men,  and  It 
has  met  with  aniversal  approbation  amonff 
those  who  lived  under  It,  and  by  the  greatest 
thinkers  who  have  Investl^ted  it  impartially. 
It  is  the  imperatlTe  duty  of  the  courts  to  Jeal-. 
oudy  guard  any  nnanthorized  encroadument 
upon  the  right  of  trial  by  Jury  as  gnaranteed 
to  thft  (dtlzena  by  tba  Oonstltation.  We 
thor^ore  ocmdude  that  the  court  emA  In  not 
granting  the  claimant  a  Jury  trial  in  this 
cause,  evidence  In  thla  cause  tells  to 
show  a  transpwtatlon  of  liquor  from  one 
place  in  the  state  to  another  as  pnAlblted  by 
the  law.  The  Judgm^t  herein  must  be 
reversed. 

It  has  beoi  soEKiMted  by  counsel  for  claim- 
ant that  on  account  of  the  statute  denying 
the  rljdit  of  trial  by  Jury  the  whole  statute 
must  faZL  We  cannot  concur  in  this  ccmtra- 
ti«i,  for  tlie  reason  the  statute  does  t«oride 
that  the  cause  may  be  determtned  as  a  drtl 
case;  then  there  is  no  reason  why  the  pro- 
ceeding to  forfeit  may  not  be  instituted  and 
proceeded  with  as  other  dvll  actions, 

[4]  Having  concluded  that  the  evidence  was 
Insnfflclent  to  warrant  forfeiture  of  the  car 
In  question  for  the  reason  that  it  failed  to 
disclose  that  liquor  was  transported  In  said 
car  as  prohibited  In  the  act  in  question.  It  is 
not  necessary  to  go  Into  the  question  of  Ju- 
risdiction presented  in  this  cause  on  account 
of  the  dispute  existing  at  that  time  as  to 
the  boundary  line  b^weai  Texas  and  CMda- 
homa.  This  question  was  settled  In  the  case 
of  the  State  of  Oklahoma  t.  State  of  Texas, 

2fS4  U.  S.  ,  41  Sup.  Ct.  420,  85  L.  Ed.  . 

decided  April  11, 1921,  by  the  Supreme  Court 
of  the  TInited  States,  and  the  same  question 
was  ably  discussed  and  decided  by  Mr.  Jus- 
tice Etoyle  In  the  case  of  Keeter  v.  State,  196 
Pac.  970,  In  an  opinion  rendered  on  April  18, 
1921  (not  yet  officially  reported). 

The  Judgment  is  reversed,  and  the  trial 
conrt  directed  to  dtsmlas  tlie  action. 

HARBISON,  C.  J.,  and  MILLEB,  BOAT- 
ING, and  NICHOLSON,  JJ.,  concur. 

BLANE^  JOHNSON,  and  MoNEILL,  JJ., 
dissent 
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FIRST  STATE  BANK  v.  DENTON. 
(No.  1II83L) 

(Supreme  Oonrt  of  OkUhonuu  Jan*  1,  1021.) 

(Syllaliu  hv  the  Court.) 

1.  Mallelons  prosoeatioi  4»3S(2)— Dlsalwal 
of  proMoatiOB  opoa  oonpremlw  dofo^sa. 

general  nde  in  where  the  dismiesal  of 
a  criminiil  proBecution  has  been  obtained  by 
procarement  of  the  party  proaecQted,  or  by 
compromise  or  agreement  of  the  partaes,  then 
an  action  for  malieioua  ittoaecntioB  cannot  be 
maintained. 

2.  MalMoaa  prosaoatioa  «s»72(l)— iMtraction 
raqalred  on  Mense  of  dlsnfsaal  of  praseoo- 
tlOB  «pon  eoMpromlse. 

In  an  octioD  for  damages  for  an  alleged 
malicious  prosecution,  where  defendant  pleads 
as  a  defense  that  the  dismissal  of  the  crim- 
inal prosecution  was  obtained  by  the  procure- 
ment of  the  defendant  by  a  compromise  and 
agreement,  and  there  is  evidence  to  support 
said  plea,  it  is  -the  iaty  of  the  court  to  instruct 
the  jury,  if  they  find,  from  the  evidence  that 
■aid  crimfnal  prosecution  had  been  dismissed 
by  procurement  of  the  defendant  by  way  of 
compromise  or  agreement  of  the  parties,  the 
action  for  malicious  prosecutioii  cannot  be 
maintained. 

3.  Mallotoaa  proaeoaUea  «b=>7I(2)  — Prob^e 
oasM  qaeatioa  of  law. 

In  an  action  for  malicious  prosecution,  the 
qnestion  of  what  amounts  to  probaUe  cause 
is  one  of  law  for  the  court.  It  is  therefore 
the  duty  of  the  court,  when  evidence  has  been 
introduced  to  prove  or  disprove  probable  cause, 
to  submit  to  the  jury  its  credibility,  with  the 
instruction  that  it  amounted  to  probable  cause, 
or  it  did  not,  as  the  case  may  be. 

4.  Malioious  proseoatlon  «=>7I  (4)— Matorlall- 
ty  of  faota  koowa  by  proaeoutor  ptMdlag  ad- 
vice qaestioa  of  law. 

In  an  action  for  maUdona  prosecution, 
where  defendant  pleads  as  a  defense  that  it 
Iwd  made  a  full,  fair,  and  complete  statement 
of  all  the  miUerial  facts  within  bis  knowledge 
to  the  county  attorney,  and  acted  in  good  faith 
upon  the  advice  of  the  county  attorney  in  the 
institution  of  the  criminal  proceedings,  and 
it  is  contended  that  certain  facts  were  not 
disdosed  .by  the  defendant,  the  question  of 
what  are  material  facts,  is  one  of  law  for  the 
court. 

Appeal  txtm  District  Court,  Oklahoma 

County;  (3eo.  W.  Clark,  Judge. 

Action  by  Alferetta  Denton  against  the 
First  State  Bank  for  malicious  prosecution. 
Judgment  for  plaintiff,  and  defendant  ap- 
pG&ls.  Rerersed  and  remanded,  with  direc- 
tions for  new  trial.  . 

Stnart  &  Omce  and  Ledbetter,  Stuart  & 
Bell,  all  of  Oklahoma  C^^,  for  plaintiff  in 
error. 

Olaude  Nowlin  and  HcLauiy,  Hopps  & 
Haupln,  all  of  Oklahoma  Olty,  for  defendant 
In  error. 


McNEILI^  J.  This  actiw  was  commenced 
in  the  district  court  of  Oklahoma  county  by 
Alferetta  Denton  against  the  First  State 
Bank  of  Oklahoma  Olty,  to  recover  damages 
for  an  allied  malicious  prosecution.  The 
amended  petition  alleged  that,  on  or  about 
the  29th  day  of  Angost,  191S,  the  defendant 
maliciously,  falsely,  and  without  probable 
cause  made  and  caused  to  be  filed  before  the 
Justice  of  peace  in  Oklahoma  Oity  an  affi- 
davit and  complaint  duly  sworn  to  by  the  de- 
fendant charging  the  plaintiff  with  haring 
committed  a  certain,  crime,  to  wit,  obtaining 
money  under  false  pretenses;  thereupon  a 
'warrant  was  Issued  and  the  plaintiff  was 
arrested,  and  thereafter  the  case  was  dis- 
missed by  the  plaintiff;  that  the  arrest  and 
prosecution  was  wholly  unfounded,  malidoits, 
and  without  Jnst  and  probable  cause;  and 
prayed  for  damages  in  the  sum  of  $25,000. 

€?o  the  amended  petition  the  defendant 
answered,  first  by  general  denial.  For  a 
second  defense,  defendant  alleged  that,  prior 
to  the  time  of  filing  the  complaint  and  the 
issuing  of  the  warrant,  the  defendant  in  good 
faith  and  without  malice  made  a  foil,  fair, 
and  complete  disclosure  of  all  the  facts  to 
Charles  Selby,  the  county  attorney  of  Okla- 
homa City,  and  acting  upon  the  adrice  of  the 
county  attorney,  and  believing  there  was 
probable  cause  that  the  defendant  was  guilty. 

As  a  further  defense,  It  was  alleged  that 
the  prosecution  was  not  dismissed  by  the 
Justice  of  peace  after  hearing  the  evidence. 
Out  was  dismissed  upon  agreement  of  plain- 
tiff tci  settle  said  controversy  and  pay  the 
money  to  the  defendant,  which  she  Iiad  re- 
ceived, and  upon  which  the  complaint  was 
filed,  and  there  was  never  any  adjndicatl<« 
by  the  magistrate  upon  the  evidence  that 
plaintiff  was  not  guilty  of  the  crime  charged, 
nor  any  adjudication  that  there  were  not 
probable  grounds  for  holding  her  for  triaL 
To  this  answer  the  plaintiff  filed  a  general 
denial.  The  case  was  submitted  to  the  jury, 
and  a  verdict  returned  in  favor  of  plaintiff 
in  the  sum  of  $S,000.  Motion  for  new  trial 
was  filed  and  overruled,  and  Judgm^t  ren- 
dered on  the  verdict,  and  an  appeal  regnlarty 
prosecuted  to  this  court. 

b'or  reversal  of  the  case,  the  plaintiff  1b 
error  asslgus  numerous  assignments  of  error, 
among  which  are  the  giving  of  Instmctioiis 
Nos.  7,  10,  and  11. 

We  will  first  consider  the  giving  of  instruc- 
tion No.  7.  It  will  be  unnecessary  to  review 
all  of  the  facts  in  the  case  further  than  to 
say  that  the  warrant  was  issued  last  of 
August,  and  on  the  18th  day  of  September 
plaintiff  was  arrested  at  Kansas  Oity,  and  re- 
turned to  Oklahoma  City,  and  tak^  before 
the  justice  of  peace  upon  the  20th  day  of 
September,  and  entered  a  plea  of  not  guilty. 
The  case  was  continued  from  time  to  time, 
and  later  dismissed  by  the  court  on  recom- 
mendation of  the  county  attorney.  Mo  ev^ 
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deuce  was  taken,  nor  was  the  case  tried  upon 
its  m^ts.  The  coonty  attorney  testified 
tbat  after  the  deCmdant  was  arrested  she 
Informed  blm  she  desired  to  make  no  state- 
ment, but  would  leave  that  to  her  attorney. 
Thereafter  her  attorney  approached  him  and 
started  to  disease  a  settlement  and  the  merits 
of  the  case.  Tint  court  refused  to  permit  the 
county  attorney  to  detail  the  conTersatltm 
between  her  attorney  and  the  county  attorney 
rating  to  the  dismissal  of  the  case.  We 
think  thl0  was  error»  but  the  county  attorney 
did  testify  that  be  told  her  attorney  that  he 
did  not  care  to  talk  about  the  &cts  of  the 
case,  because  lie  believed  the  plaintiff  was 
guilty,  bat  if  she  would  make  a  settlonait 
and  pay  the -full  amount  of  the  orerdrafthe 
would  give  lier  the  benefit  of  the  doubt,  and 
*^U"**Hr  the  caae,  and  that  ttils  was  agreed  to 
betweoi  himself  and  plaintUTs  attorney.  He 
further  testified  the  case  was  continued  until 
the  plaintiff  cmild  obtain  the  money  to  make 
the  settlement,  and  In  a  couple  of  weelcs,  or 
about  the  middle  of  October,  ttie  Justice  of 
peace  tel^boned  to  him  and  advised  him  tbat 
Mrs.  Denton  was  there,  and  had  given  him  a 
(dieck  or  draft  for  the  amount  of  money  due 
the  banK,  and  the  county  attorney  Instructed 
the  juatlctt  of  peace  over  the  lAume  tbat  be 
had  agreed  with  her  attorney  tbat  if  a  settle- 
ment was  made  the  case  should  be  dismissed, 
and  the  case  was  dismissed. 

While  the  plaintiff  denied  tbat  she  knew 
the  case  was  being  dismissed,  or  settled  by 
agreement,  or  0iat  8be  was  paying  the  mone^ 
to  obtain  a  dismissal,  we  will  not  detnmine 
whethOT  ber  evidence  was  suffldoit  to  submit 
tUs  question  to  the  Jury,  but'wiU  c<mtent  our- 
selves  with  detenaintag  whetbOT  the  court 
imqierly  submitted  the  defoise  of  i»rocurlng 
the  dismissal  to  the  jury.  In  sutanlttlng 
this  defttise  to  the  jury,  the  court  gave  In- 
stractlon  No.  7,  whidi  is  as  follows: 

"In  order  to  Bustain  as  action  for  malidoas 
prosecDtion,  it  is  a  saffident  termination  of  a 
criminal  proceediog  out  of  which  it  arose  if 
there  should  b«  a  dismiaaa]  of  aacb  prosecu- 
tion before  trial;  and  a  judgment  on  the  mer- 
its fs  not  essentlaL  However,  it  sacb  dbmlss- 
al,  shonid  be  procured  hj  the  volutitary  ac- 
tion of  the  defendant  therein,  and  upon  the 
.cotasideration  that  for  such  dismissal  she  would 
pay  the  amount  the  defendant  claimed  was 
owing  to  it  by  the  plaintiff  herein,  then  each 
dismissal  would  not  constitute  such  a  termina- 
tion of  the  proceedings  as  would  show  want  of 
prpbatde  cause  in  the  iostitation  of  sneb  erlm- 
iaid  aetiom;  but  in  such  case  each  agreement 
or  procurement  mast  have  been  made  either 
bj  the  plaintiff  herein  personally  or  must  have 
been  authorized  by  ber,  or  If  made  by  her  at- 
torney she  must  have  consented  titereto  or  ac- 
quiesced therein." 

To  the  giving  of  this  Instruction,  the  de- 
fradant  duly  excepted,  and  has  assigned 
the  giving  of  the  same  as  reversible  error. 
The  court  In  this  instruction  advised  the 
Jury,  if  they  btiieved  the  plaintiff  procured  a 


dismissal  of  the  criminal  prosecution  by  pay- 
ing the  money  to  the  bank  It  dalmed  was 
due  It,  then  the  fact  of  the  dismissal  of  Oia 
case  wonld  not  be  sufficient  evidence  to  show 
want  of  jnvbaUe  cause  in  the  lnstitutt<m  of 
the  criminal  action.  It  would  also  leave  the 
Jury  to  Infar  that,  although  the  plaintiff 
bad  procured  a  dismissal  of  the  case  by  the 
settlemoit,.  still  the  plaintiff  could  maintain 
her  action  for  malicious  prosecution  if  the 
Jury  believed  from  the  evidence  that  no  prob- 
able cause  existed  for  instituting  the  crimi- 
nal proceedings.  In  this  we  think  the  court 
committed  reversible  error. 

[1, 2]  The  law  is  well  settled  that,  where  a 
criminal  prosecution  has  been  dismissed  by 
the  procurement  by  the  party  prosecuted  by 
agreement  or  by  compromise,  said  party  can- 
not thereafter  maintain  an  action  for  mall- 
dons  prosecution. .  We  will  quote  from  a  few 
of  the  leading  cases  supporting  this  general 
principle  of  law. 

In  the  case  of  Langford  v.  Boston  Ac  A.  B. 
Oo.,  144  Blass.  431, 11  M.  E.  687,  It  was  said: 

"But  our  cases  nnlformly  hold  that  where 
a  nolle  prosequi  is  entered  by  the  procurement 
of  the  party  prosecoted,  or  his  consent,  or 
by  way  of  compromise,  such  party  cannot  have 
an  actim  for  malldons  prosecution." 

The  first  syllabus  of  the  case  announced 
the  following  rule: 

"An  action  for  malicious  prosecntioa  will  not 
lie  where  the  prosecution  has  been  determined 
only  by  a  nolle  prosequi  entered  ^  the  district 
attorney  by  the  procnrement  of  the  plaintiff's 
attorney.** 

In  the  case  of  Craig  v.  Glnn,  8  PennewUl, 
U7,  48  Atl.  Ift2,  04  Am.  Bt.  Bep.  7T,  OS  U 
B.  A.  71S,  it  waa  said: 

'''But  the  role  seems  to  be  wdD  settled  that, 
where  the  termination  of  the  prosecution  has 
been  brought  about  by  the  procurement  of  the 
party  prosecuted,  or  bj  compromise  and  agree- 
ment of  the  parties,  then  an  action  for  ma- 
lidoas prosecution  cannot  be  maintained" — cit- 
ing a  long  tine  of  decisions  to  support  the 
above  rule  announced. 

^e  uma  rule  Is  announced  In  the  case 
of  Campbell  v.  Bank  ft  Trust  Oo.,  80  Idaho, 
652,  166  Pac.  2S8,  where  tlie  court  stated  as 
foltows: 

"Where  the  termination  of  a  prosecution  has 
been  brought  about  by  the  procurement  of  the 
defendant,  or  1?  a  compromise  or  agreement 
of  the  parties,  an  action  for  malidous  pros- 
ecution cannot  be  maintained." 

See  Wlckstrom  v.  Swanson,  107  Minn.  482, 
120  N.  W.  1000  ;  26  Cyc.  68;  Langford  v. 
Boston  &  A.  R.  Co.,  144  Mass.  431,  11  N.  B. 
687 ;  Emery  v.  Glnnan,  24  ni.  App.  66;  Sing- 
er Sewing  Machine  Oo.  v.  Dyer,  156  Ky.  166, 
180  S.  W.  817;  Waters  v.  Winn,  142  Ga.  188, 
82  S.  m  637,  L.  B.  A.  1916A,  001,  Ann.  Oas. 
1815D,  1248.  The  same  rule  la  annmiuCTd  in 
18  B.  a  L.  26  and  2& 
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WbUe  this  court  has  not  passed  directly 
on  tbls  QuestloD,  the  court.  In  the  case  of 
Sawyer  t.  Sblck,  SO  OkL  868,  120  Pac.  581, 
stated  as  follows: 

**In  a  tvit  (or  malicious  proeecutioa  tb«  es- 
sential elements  are  *  *  *  <3)  its  bona 
fide  termination  in  favor  of  plaintiff." 

ThU  court,  in  tbe  case  of  Patterson  t. 
Morgan,  53  Okl.  95,  155  Pac.  604.  stated  as 
follows: 

"That  one  of  the  essential  elements  enter- 
ing Into  and  necessary  to  be  shown  in  a  suit 
for  damages  arising  out  of  an  alleged  malicious 
prosecution  is  that  sach  prosecution  has  been 
legally  terminated  In  plaiutifTs  favor,  will  not 
be  denied.  Scbrieber  v.  CSapp.  IS  Okl.  215^ 
74  Pac  816;  Sawyer  Schick,  80  Okl.  858, 
120  Pac.  681;  Chicago,  B.  I.  &  P.  R.  Co.  t. 
Bolliday,  30  OU.  680.  120  Pac.  927.  39  L.  R. 
A.  (N.  S.)  206;  namm  t.  Wineland.  40  Okl. 
688,  130  Pac  961;  Alliaon  t.  Btyan.  151  Pac. 

«ia" 

It  will  be  noticed  in  ttie  case  of  Sawyer 
T.  Slilck,  snpra,  the  court  announced  the 
principle  that  there  must  be  a  bona  fide 
twminatlon  of  the  suit  in  favor  of  plaintiff, 
and  In  the  case  of  Patterson  v.  Morgan, 
supra,  it  was  stated  there  must  be  a  legal 
termination  In  plaintiff's  favor.  A  salt  that 
has  been  dismissed  by  reason  of  a  compro- 
mise or  by  a  settlement  cannot  be  said  to  be 
a  bona  fide  termination  nor  a  legal  termina- 
tion In  favor  of  either  party. 

There  Is,  however,  an  exception  to  the 
general  rule  which  is  discussed  in  the  case 
of  White  V.  International  Text  Book  Co..  156 
Iowa,  210,  136  N.  W.  121,  42  U  R,  A.  <N.  S.) 
346,  and,  while  the  court  attempted  to  in- 
struct the  Jury  regarding  the  exertions  In 
instruction  No.  7,  we  think  the  same  was  not 
properly  submitted  to  the  jury  If  we  concede 
the  plaintiff's  evidence  was  sufficient  to  bring 
her  case  within  the  exceptions  to  the  gen- 
eral role. 

[3]  The  plaintiff  in  error  argues  that  the 
giving  of  Instructions  Nos.  10  and  11  con- 
stitutes reversible  error.  Instruction  No.  10 
recites  what  were  the  undisputed  facts.  In- 
struction No.  11  recites  What  were  the  dis- 
puted facts,  and  then  advised  the  jury  it 
was  for  them  to  determine  from  all  the  evi- 
dence whether  the  plaintiff  in  error  had 
probable  cause  to  Institute  the  criminal  pros- 
ecution and  to  determine  whether  the  de- 
fendant acted  malidonsly.  The  plaintiff  in 
error  complained,  for  the  reason  the  auestlon 
of  probable  cause  is  one  of  law  for  the  court, 
and  not  for  the  jury.  Such  Is  the  holding 
of-  this  court  in  the  case  Qf  Dunnington  v. 
Loeser,  48  OkL  636,  149  Pac  1161,  150  Pac. 
874,  where  the  court  stated  as  follows: 

"In  an  action  for  malicious  prosecntion,  the 
qaeetion  of  what  amounts  to  probable  cause 
is  one  of  law  for  the  court.  It  Is  therefore 
the  duty  of  the  court,  «4ien  evidence  has  been 
given  to  prove  or  disprove  probable  cause  to 
mbodt  to  the  jury  its  credibility,  with  the  in- 
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fltrnction  that  certain  &ets  amount  to  probaUe 
cause,  or  th^  do  not,  as  the  case  may  b«.** 

See,  aim,  Bopkim  t.  SHtea;  173  449. 
It  was  the  dnty  at  the  conrt  to  advifle  fte 
Jury,  aa  a  matter  ct  law,  whether  the  im- 
dlspnted  evidence  would  amount  to  probable 
canse.  It  was  likewise  necessary,  If  the 
court  held  the  undisputed  evld^ce  was  In- 
sufficient to  amount  to  probaUe  cftuae,  as 
a  matter  of  law  to  tiiem  advise  the  Jut  what 
disputed  facts  they  would  have  to  find  to 
exist  before  tbey  ooold  find  than  ww  want  at 
probable  cause.  This  court.  In  the  cue  of 
Hofddna  v.  Stltes,  supra,  said: 

"The  court  having  instructed  the  jury  that 
that  which  constitutes  probable  cause  Is  ques- 
tion of  fact,  while  what  constitates  probaU* 
caose  is  a  ^estion  of  law,  the  gfving  of  ia- 
Btruction  No.  8,  the  Other  instruction  of  tfat 
court  not  caring  said  error,  must  worii  a  re- 
versal of  this,  case." 

This  principle  of  law  la  applicable  to  the 
case  at  bar. 

[4]  The  second  defense  ct  plaintiff  In  error 
was  that  It  had  made  a  full  and  fair  state- 
ment of  all  the  material  facts  to  the  county 
attorney  of  Oklaboma  coonty,  and  acted  Id 
good  faith  upon  the  advloe  of  the  cmmty 
attorney.  This  court  In  considering  that  as 
a  defense,  has  announced  the  rule  aa  follows: 

"Where  the  uocontroverted  evidence  shows 
that  the  prosecutor  laid  all  the  material  fsctB 
within  his  knowledge  before  a  competent  at- 
torney, and  acted  in  good  faith,  upon  the  ad- 
vice given,  he  is  exonerated  from  all  liability." 
AUison  V.  Bryan,  60  OU.  6n,  ISl  Pac  610. 
and  eases  therehi  tited. 

In  the  Instant  case  the  county  attorney 
testified  as  to  what  facts  were  laid  before 
him.  There  was  a  dispute  aa  to  whether  a 
certain  state  of  facts  existed  and  as  to 
whether '  tbey  were  revealed  to  the  county 
attorney.  It  was  the  duty  of  the  court  as  a 
matter  of  law  to  Instruct  the  jury  what  wen 
material  facts  and  what  were  not.  TblM  the 
court  did  not  do. 

There  are  numerous  other  assignments  of 
error,  but  It  is  unnecessary  for  us  to  consider 
these.  It  la  however  Insisted  by  defMulant 
In  error  that  the  Instructions  were  harmless 
under  section  6005,  R  Ll  1910,  but  in  this 
we  cannot  agree,  as  this  court,  in  the  case 
of  Nero  t.  Neto,  80  Okl.  185.  105  Pac.  492, 
stated  as  follows: 

"If  the  court  undertakes  to  Inatnict  the  joey 
as  to  the  law,  and  does  so  incorrectly,  tUs  is 

prejudicial  error." 

See.  also,  Dunnington  r  Loeser,  supra,  and 
cases  tberelo  cited. 

For  the  reasons  stated,  the  judgnrait  of 
the  conrt  is  reversed,  and  the  cause  remand- 
ed, with  Instructlonx  to  grant  plalidlff  hi 
error  a  new  trial. 

HARRISON,  a  3^  and  PITCHPOBD. 
BLTINO,  and  NICHOLSON,  J3^  oononr. 
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CITY  OF  GUSHING  V.  BAY.  (No.  10179.) 
(Sapreme  Cornt  of  Oblahoma.  Jan«  7,  1021.> 


t.  Trial  «=>260(l)— Refuial  of.  request  oov> 
end  U  not  error. 
When  the  iostnictioiis  of  the  eonrt  lUTe 
in  stibstaace  given  that  which  la  reoneated  in 
«  Bpecial  inatniction,  It.ia  not  enrw  for  the 
conrt  to  refoae  to  give  th«  apedal  inatmetlon. 

2.  Trial  •S=»2I9— Word  of  u^nera  meailag 
need  not  be  defined. 

It  in  not  error  for  the  coart  to  refaae  to 
define  a  word  of  ce°eral  and  accepted  meanlns, 
which  is  understood  by  men  of  reasonaUe  in- 
telligence &  aU  walks  of  life,  and  has  a  well- 
uuderstood.  accepted,  and  general  meaning. 

3.  Waters  and  water  oonraes  <8=>78— Verdlot 
for  pollotlM  of  oreek  beli  salRelently  ais- 
talMi  by  evMeaoo. 

Bhrldotce  examined  and  fonftd  snftdent  to 
anstaln  the  verdict  returned  by  the  jury. 

Appeal  from  District  Court,  Payne  Cynuj- 
ty;  John  P.  Hicham,  Judge. 

Actum  hj  A.  A.  Bay  against  the  Olty  ot 
Ousblng.  Fn»n  a  judgment  tor  plaintiff,  de- 
fendant appeals.  Afflrmed. 

J.  II  Ombbe,  of  CudUng,  tot  plalntUC  In 
error. 

F.  A.  Rlttenhouse,  of  Chandler,  and  B.  A. 
Lowry,  of  Stillwater,  for  defendant  in  error. 

PITGHFOBD,  J.  This  acUim  was  lnstitu^ 
ed  In  the  district  coxut  of  Payne  county, 
OU.,  by  A.  A.  Bay,  as  plaintiff,  against  the 
dty  of  Guablng,  as  defendant,  to  recover 
damages  allied  to  have  been  sustained  by 
plaintiff  by  reason  of  the  pollution  of  Cott<»i- 
wood  creek  which  flows  acrosB  an  80-acre 
tract  of  land  belonging  to  plaintiff  and  situat- 
ed southeast  of  the  dty  of  Cusbing,  the  al- 
leged pollution  being  .caused  by  the  overflow 
of  the  city's  s^ic  tank  Into  said  creek. 
Judgment  was  recovered  against  the  defend- 
ant, to  reverse  which  this  appeal  Is  prose- 
cuted. 

[1]  The  defendant  Insists  that  the  court 
committed  error  In  refusing  certain  Instruc- 
tions requested  by  the  defendant.  Cfxnpar* 
ing  the  instructions  given  with  those  request- 
ed and  refused,  we  find  that  the  requested  In- 
structions were  to  all  Intents  and  purposes 
covered  by  those  given  by  the  court  In  Its 
general  charge.  One  of  the  contratlons  of 
the  defendant  Is  that  there  was  error  In  the 
court  In  refusing  to  give  a  separate  instruc- 
tion on  the  burden  of  proof.  We  are  unable 
to  see  wherein  the  Jury  could  possibly  have 
been  misled  by  the  failure  of  the  court  to 
make  this  a  separate  instruction.  The  in- 
structions are  to  be  regarded  as  a  whole  and 
considered  tc^ether. 

The  jury  were  instructed  that  the  burden 
of  proof  was  upon  the  plaintiff  to  establish 
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the  allegations  of  his  petition,  and  were  In- 
structed that  they  must  find  from  a  prepon- 
derance of  the  evidence  that  the  defendant 
had  committed  the  acts  charged  in  the  peti- 
tion. 

In  Oil  Fields  &  3.  F.  Ry.  Co.,  v.  Treese 
Cotton  Co.,  78  OkL  25, 187  Pac.  201,  the  fifth 
paragraidi  of  the  syllabus  is  as  follows: 

"When  the  InBtrnction  of  the  court  has  in 
substance  that  which  is  requested  In  a  special 
instmction,  then  it  is  not  error  for  the  coort 
to  refuse  to  give  the  special  lostrnction.** 


In  Midland  Valley  By-  Oo.  Olark,  78 
Okl.  121,  189  Paa  tBA,  the  rule  Is  stated  as 
follows: 

"No  jn^tment  will  be  set  a^da  or  new  trial 
granted  1^  an  appellate  court  of  this  state  In 

any  case  upon  the  ground  of  misdirection  of 
the  Jury  unless,  in  the  opinion  of  the  court  to 
which  the  application  is  made  after  an  exam- 
ination of  the  entire  record,  it  appears  that 
the  error  complained  of  baa  probably  resulted 
in  a  miscarriage  of  Justice,  or  constitutes  a 
substantial  violation  of  a  constitutional  or 
statutory  right.'* 

To  the  same  ^fOct,  see  Harw^  King  ft 
Co.  V.  Z>unC8n  Brothers,  80  Okl.  74,  IM  P»e. 

115. 

[2]  It  is  further  contended  by  the  defend- 
ant that  the  court  committed  error  in  not 
defining  the  term  "preponderance  of  the  evi- 
dence." We  do  not  consider  that  this  was 
necessary.  The  meaning  of  the  word  "pre* 
ponderance"  Is  understood  by  every  one  of 
ordinary  intelligence;  It  has  the  same  mean- 
ing when  applied  to  evidence  as  applied  in 
ordinary  conversation.  Webster's  New  In- 
ternational Dictionary  defines  the  term,  "to 
outweigh;  to  exceed  or  surpass  In  weight, 
force.  Influence,  numb^,  etc.;  to  overhal- 
anee." 

In  Jameson  v.  Floum^  et  at,  76  Gk\. 
184  Paa  910,  the  second  paragraph  cH  the  syl- 
labus Is  as  follows: 

"It  is  not  error  for  the  court  to  refuse  to 
define  a  word  of  general  and  accepted  meaning, 
which  is  understood  by  men  of  reasonable  in- 
telligence In  all  walks  of  life,  and  has  a  well- 
understood,  accepted,  and  general  meaning." 

[I]  It  Is  the  further  contentioo  of  defend- 
ant that  the  verdict  of  the  Jury  Is  acessive. 
Plaintiff  alleged  damages  In  the  sum  of  %%- 
600.  The  Jury  rrtumed  a  verdict  tor  $460. 
Frtnn  an  examination  of  the  record,  we  are, 
not  ivepared  to  say  that  the  verdict  was  ex- 
cessive. On  the  contrary,  if  the  Jnry  be- 
lieved the  evidence  of  the  plaintiff,  which 
they  evidently  did,  ttien  ttie  evidence  fallT 
justified  the  amount  of  damages  as  shown  1^ 
the  verdict 

Finding  no  error  in  the  record,  we  conclude 
that  the  Jndgmoit  of  the  trial  court  should  be 
afflrmed ;  and  it  is  so  ordered. 

HARRISON,  C.  J.,  and  McNBILb,  NlOfl- 
OLSON,  and  EI/HNO,  JJ.,  concur. 
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HARRIS   M   al.   V.    CHEROKEE  STATE 
BANK  OF  LENAPAH.   (No.  10212.) 

(Snpnme  Court  of  Oklahoma.  June  7,  1921.) 

(BvOahu*  by  the  CoartO 

1.  HoHMtoad  <8=»3I— Men  IntMt  to  oocapy 
■flimproved  laids  In  fvtire  aot  •■flieloiit. 

The  taere  Intontloii  to  oecop;  nnimproTed 
lands  at  some  future  time,  nnaccompanied  with 
any  orert  act  of  preparatioii  of  tbe  land  for 
a  home,  such  aa  the  couBtniction  of  buildiogs 
and  making  improvements  tbereon,  without  nn- 
reasonaUe  delay,  is  insufficient  to  impress  the 
land  with  the  hmiestead  cbaructer. 

2.  Homestead  «B»95-^adon«iit  Han  not  df- 
voftted  by  suhseqnoBt  ooonpation  of  land  as 
homettead. 

Where  a  Judgment  lien  has  attached,  it 
cannot  be  divested  by  the.  subsequent  occupa- 
tion of  the  lands  for  homestead  purposes. 

Appeal  from  District  Court,  Nowata  Ooan- 

ty;  W.  J.  Campbell.  Judge. 

Action  by  Cher(Aee  State  Bank  of  Lenapab 
agafnst  Ada  Harris  and  another.  From  an 
order  confirming  a  sale  of  real  estate  under 
execution,  defendants  appeal.  Affirmed. 

W.  H.  Vaon,  of  Lenapab,  for  plaintiffs  In 
error. 

Schwabe,  Raynuxid  ft  Wedell,  of  Nowata, 
for  defendant  In  error. 

NICHOLSON,  J.  In  this  case  the  ptaintiffs 
In  error,  defendants  below,  objected  to  the 
conflrmatlon  of  tbe  sheriff's  sale  of  certain 
lands  owited  by  Ada  Harris  and  sltoate  In 
Nowata  county,  levied  upon  under  a  Judgmoit 
in  favor  of  tbe  defendant  in  error  and  against 
the  plaintiffa  In  mor. 

Tbe  only  objection  urged  here  is  that  the 
lands  levied  upon  and  sold  constituted  the 
homestead  of  plaintiffs  in  error,  and  were 
exempt  from  sale  under  execution.  Tbe  par- 
ties have  proceeded  upon  the  theory  tbat  the 
questicm  Involved  Is  properly  determinable 
upon  tbe  motion  for  and  objection  to  con- 
firmation, and,  without  passing  upon  tbe  pro- 
priety of  this  procedure^  we  will  consider 
the  questions  as  raised. 

The  evidence  Introduced  on  tbe  bearing  of 
the  motion  for  confirmation  and  objections 
thereto  shows  in  substance  tbat  Ada  Harris, 
one  of  tbe  plaintiffs  in  error,  was  a  married 
woman,  bat  that  she  and  her  bnaband,  Henry 
Harris,  were  aerated;  tbat  he  was  In 
Colorado;  that  she  lived  In  Olclaboma,  and 
they  had  two  children,  girls,  age  9  and  11 
years,  who  resided  with  her;  that  she  is  a 
Cberol£ee  freedman,  had  always  resided  In 
Ol£laboma  and  intended  to  continue  residing 
here;  tbat  the  land  levied  upon  and  sold 
was  the  allotmoit  of  Cal  Harris,  her  de- 
ceased son,  and  that  she  acquired  the  same 


by  Inheritance  from  him;  tbat  the  land  is 
unimproved,  but  she  Intended  to  keep  It  for 
their  homestead,  and  tbat  she  formed  this  In- 
tention after  she  was  dispossessed  of  her  own 
allotment;  it  having  been  sold  under  fore- 
closure sale.  She  did  not  reside  npon  the 
land,  but  resided  with  her  mother;  that  the 
plaintiffs  In  error  had  been  In  Utlgatlcm  for 
nearly  two  years,  and  had  sickness  in  the 
family  for  two  years  past ;  that  their  ex- 
pmses  on  account  of  litigation  and  sidcness 
had  been  very  heavy,  and  because  thereof  abe 
was  anable  to  Improve  tbe  land;  that  abe  in- 
tended to  move  on  said  land  as  soon  as  she 
was  able  to  make  necessary  preparations  to 
live  on  It;  tbat  said  land  was  Incumbered  lir 
a  mortgage  of  $500.  but  the  intended  to  pay 
this  mortgage  debt 

[1]  Tbe  evidence  falls  to  show  that  this 
land  was  acquired  ft>r  a  home,  or  that  the 
intention  to  occupy  the  same  as  a  home  wu 
accompanied  with  any*  ovttt  act  of  iwcpin- 
tion.  The  mere  Intoitimi  to  occupy  odId- 
proved  lands  at  some  fntare  time  nnacooai- 
panled  with  any  act  of  preparation  of  tbe 
land  for  a  home,  anc^  as  the  constmctlon  ct 
buildings  and  n^aking  Improv^ents  thereoo 
without  onreascMiable  delay.  Is  insnffidNit  to 
Impress  the  land  with  the  homestead  disr- 
acter.  Laarle  et  al.  v.  Crouch,  41  Okl.  58B, 
139  Pac.  304 ;  Hyde  v.  Ishmael,  42  OU.  271», 
143  Pac  1044;  McFarland  v.  Coyle  (Okl) 
172  Pac.  72;  McOray  v.  MlUer,  78  Okl.  It, 
184  Pac.  781,  18ft  Pac  1089;  Merritt  v.  Part 
National  Bank  of  Snlphttr,  77  OkL  148,  18i 
Pac  282;  JohnsMk  t.  Joh^fam,  Na  10428^ 
200  Pac.  204,  not  yet  offldaUy  reported. 

[2]  ForOiermore.  it  Is  disclosed  by  Un  iw- 
ord  that  the  Judgment  npon  which  the  exeen- 
tlon  ha«in  was  Issued  was  rendered  on  the 
lOtb  day  of  November,  1918.  The  lAalntiff 
in  error  Ada  Harris  t«itlfled  that  she  fwmed 
her  intention  to  occapy  the  land  involved,  u 
a  bomestettd  after  she  had  beoi  di^MSBened 
of  her  other  land  in  tbe  foreclosure  ivoceed- 
Ings.  The  ffl^rlt  of  assistance  Issued  In  tbe 
former  action,  and  mider  whli±  she  vu 
dispossessed,  was  Issued  oo  tbe  SSth  day  of 
March,  191^  and  served  on  the  26th  day  U 
March,  1918.  Hierefore,  tbe  li«i  of  Uw 
Judgment  had  attached  to  the  land  in  con- 
trovert long  before  the  plaintiff  in  OTor 
formed  her  Intention  of  occopylng  the  same 
ss  a  home.  Where  a  Jadgmoit  lien  has  at- 
tached It  cannot  be  divested  by  the  snbie> 
quent  occn^ticm  of  the  lands  for  homestead 
purposes.  Northwest  Thresher  Go.  v.  Mc- 
CftrroU  et  nz.,  SO  OU.  25,  118  Pac  S52,  Ana. 
Cas.  1913B,  1146. 

Perceiving  no  error  in  the  record,  the  fl^ 
der  of  the  trial  court  confirming  the  sals  ii 
affirmed.  > 

HARRISON,  C.  J.,  and  PITCHFOBD,  Mo- 
NEILL,  and  EO/TINO,  JJ.,  concur. 
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STATE  V.  SMITH.   (No.  A-24g7.) 

(Orlmlnal  Court  of  Appeals  of  OUahoina. 
June  18.  1921.) 

(avUabut  by  th9  Oowrt.) 

t,  Syaday  «=>4— Coadaotlng  movliig  picture 
•how  on  Sunday  not  "servile  labor"  within 
statute. 

Ordinarilj,  the  letling  of  admiBalon  tickets 
and  condactiiig  on  Sunday  in  an  orderly  maimer 
a  moTing  picture  ehow  ia  not  "servile  labor," 
and  not  prohiUted  witUn  the  meaning  of  sec* 
tion  2404,  RpT.  Laws  1910,  and  the  firut  subdi- 
Tision  of  section  2405,  as  amended  by  Laws 
1913,  c.  204. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Servile 
Labor.] 

(AddUional  Sv^hiu  fey  Bditorial  Staff.) 
2.  Sunday  ^=3>7— What  Is  work  of  "necessity." 

The  word  **nece88ity,"  as  used  in  Rev. 
Laws  1910,  %  2405,  as  amended  by  Laws  1913, 
c  204,  does  not  mean  that  which  ia  indispen- 
sable, but  means  something  more  than  that 
which  is  merely  useful,  advisable,  or  desirable; 
BO  that  a  thing  which  is  merely  useful  or  de> 
sirable  in  a  town  might  be  a  neceasi^  in  * 
great  dty,  and  that  which  was  a  luxury  a  cen- 
tniy  ago  may  have  become  a  neces^ty  now. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Neces- 
sity.] 

Aj^eal  from  Connty  Court*  Gralg  Gonn^ ; 
B.  M.  Probasco*  Judge. 

Clint  Smith  was  informed  against  tor  Sab- 
bath breaking,  by  selling  tickets  for  a  moving 
picture  performance.  Demurrer  to  the  In- 
formation was  sustained,  and  the  State  ap- 
peals.  Affirmed,  and  cause  dismissed. 

R.  McHUlan,  Asst  Atty.  Gen.,  for  the  State. 
W.  P.  niompson,  9t  yinlta,  for  dgfaidant 
in  error. 

A.  O.  Haxiison,  ot  BartlenUlek  amicus 
curif& 

BBSSEY,  J.  In  this  case  an  Information 
was  filed  In  the  connty  court  of  Craig  county, 
charging  that  Clint  Smith,  on  the  17th  day  of 
March,  1915,  committed  the  crime  of  Sabbath 
breaking,  In  that  he  willfully  and  unlaw- 
fully performed  certain  servile  labor,  to  wit, 
sold  tickets  at  and  for  a  certain  moving  pic- 
ture show  and  performance  on  the  first  day 
of  the  week,  commonly  called  Sunday ;  said 
servile  labor  aforesaid  not- being  a  woi^  of 
necessity  or  charity.  To  this  Information  the 
defendant  filed  a  demurrer,  alleging  three 
grounds,  tIz.:  First,  that  the  allegations  in 
■aid  Information  do  not  state  a  public  of- 
fense against  the  laws  of  the  state  of  Okla- 
homa; second,  that  the  facts  stated  In  said 
Informaticm  are  not  sufildent  to  charge  the 
def^dant  with  any  offense  against  the  laws 
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Ot  the  state  ot  Oklahoma;  third,  that  the 
facts  set  forth  In  said  information  do  not 
constltnte  *Wvlle  labor,"  as  otmtranplated 
by  the  laws  of  the  state  of  Oklahoma.  On 
the  20th  d^  ot  April,  the  conrt  sustained 
the  demurrer,  firom  wUcdi  mllng  the  state 
appeals: 

The  commcBi  law,  as  adopted  by  the  states, 
does  not  imAlblt  dtisens  from  pursuing  or> 
dinary  labcw  on  Sunday,  nor  from  engaging 
In  or  conducting  Innocent  amusements.  If 
it  Is  nnlawfnl  in  ttils  state  to  cipenta  a  mor- 
ing  picture  show  on  Stmday,  it  most  be  so 
by  reasra  ot  the  ^jwess  or  necessarily  Iiik 
plied  proTlsI<ms  of  onr  Sunday  statutes  Oity 
of  Marengo  t.  Rowland.  aB8  DL  681,  109  N. 
a.  Ann.  Oas.  19160,  196;  26  B.  a  U 
1414. 

In  approadilng  the  qaestlon  of  whetiier  or 
not  the  oondnctlnf  of  a  raortng  picture  enter- 
talnmoit  on  Sunday  Is  a  violation  <^  our 
Sunday  statnt«  It  becomes  necessary  to  de- 
termine the  meaning  and  le^slattve  Intmt 
ot  a  number  ot  words  and  terms  used  In  the 
statute,  IndicatlTe  of  what  is  prohibited.  In 
analyzing  onr  statutes  on  this  subject  we 
find  that  the  Jodldal  decisions  ot  many  of 
the  other  states  tondilng  on  the  violation  of 
Sunday  Oaws  are  of  little  aid  in  construing 
our  Sunday  statutes,  for  the  reason  that  the 
language  used  and  the  manifest  legislative 
Intent  In  so  many  states  differ  from  our  own. 
In  most  of  the  states  in  recent  years  the 
Sunday  statutes  have  beoi  frequently  modi- 
fied to  meet  the  exigencies  of  modem. condi- 
tions. Our  statutes  on  this  subject  at  the 
present  time  are  as  follows: 

Section  2404.  B.  L.  1910:  "The  'first  day  of 
the  week  being  by  very  general  consent  set 
apart  for  rest  and  religious  uses,  the  law  for- 
bids to  be  done  on  that  day  certain  acta  deemed 
useless  and  serious  Interraptioss  of  the  repose 
and  rdigious  liberty  of  the  community.  Any 
violation  of  this  prohibition  ia  Sabbath  break- 
fag." 

Section  240S  (as  amended):  "The  followfag 
are  the  acta  forbidden  to  be  done  on  the  first 
day  of  the  week,  the  doing  of  any  of  which 
is  Sabbath  breaking: 

"First.  Servile  labor,  except  works  Of  neces- 
sity or  charity. 

"Second.  Trades,  manufactures  and  median, 
ical  employment, 
"Third.  All  shooting,  horse  racing  or  gaming. 
"Fourth.  All  manner  of  public  aelling.  or  of-  ■ 
fering,  or  exposing  for  sale  publidy,  of  any 
commodities,  except  that  meats,  bread,  and 
fish  may  be  sold  at  any  time  before  nine  o'dock 
in  the  morning,  and  except  that  food  and  drink 
may  be  sold  to  be  eaten  and  drank  upon  the 
premises  where  sold,  and  drugs,  medicines, 
milk,  ice  and  surgical  api^iances  and  burial 
supplies  may  be  sold  at  any  time  of  the  day." 
Laws  1913,  c  204. 

"Sec.  2406.  It  Is  a  snffident  defense  In  pro- 
ceedings for  servile  labor  on  the  first  day  ot 
the  week,  to  show  that  the  accused  uniformly 
keeps  another  day  of  the  we^  aa  holy  time, 
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and  do«a  not  labor  apon  that  day,  and  that  the 
labor  complained  of  waB  done  in  such  manner 
at  not  to  intcrmpt  or  disturb  other  persona 
In  obBenrtos  tbe  first  day  of  the  week  as  holy 
tbn*.'* 

Section  2401,  supra,  has  never  been  Judi- 
cially construed  In  a  case  of  this  cbaracter. 
From  tbe  reading  of  this  section  It  seems  to 
be  a  preliminary  declaratiOD  of  a  i>olicy  to 
become  effective  In  tbe  manner  pointed  ont  In 
the  other  sections  of  tbe  statutes  following. 
It  >was  so  conatrned,  wbere  an  order  of  the 
COTporatlon  commisEdon  was  made,  compell- 
ing a  telephone  exchange  to  remain  open  on 
Snnday.  Twin  Valley  TeL  Ca  v.  MItcbell, 
27  Okl.  388,  113  Pac.  914,  38  L.  R.  A.  (N.  S.) 
235,  Ann.  Cas.  1912G.  682. 

Passing  on,  then,  to  the  more  definite  pro- 
hibitions contained  in  section  2405  we  find, 
excepting  works  of  necessity  or  charity,  all 
persons  are  forbidden  from  pursuing  on  Sun- 
day: First,  servile  labor;  second,  trades; 
third,  manufacturing  or  mechanical  employ- 
ment. 

At  tbe  ontset  we  most  determine  whether  a 
moving  picture  exhibition  on  Sunday  comes 
within  the  saving  clause  of  the  statute,  "ex- 
cepting works  of  necessity  or  charity."  It 
is  too  dear  for  argument  that  ordinarily  a 
moving  picture  show  Is  not  a  work  of  charity. 
Can  it,  nnder  any  circumstances,  be  a  work 
of  necessity? 

[2]  "Necessity"  Is  an  elaatic  term.  It  does 
not  mean  that  which  1«  Indispensable,  but  It 
means  something  more  than  that  which  Is 
merely  useful  or  advisable  or  de^rable.  No 
doubt  a  thing  'which  is  merely  useful  or  desir- 
able to  thd  residents  of  a  town  might  be 
a  necessity  to  the  residents  of  a  great  dty. 
So,  also,  that  which  was  luxury  a  century 
ago  may  have  become  a  necessity  now.  There 
Is  always,  however,  a  tendency  which  should 
not  be  sanctioned  to  claim  accustomed  luxur- 
ies as  necessities,  falling  within  the  exception 
of  tbe  law.  State  v.  James,  81  S.  C.  197,  62 
S.  B.  214,  18  L.  R.  A.  (N.  S.)  617,  128  An*.  St 
Rep.  902,  16  Ann.  Cas.  277;  1  Amer.  Rul. 
Cases,  777. 

From  the  great  number  of  these  shows  now 
being  operated  In  the  various  towns  and 
cities  of  the  state  it  Is  fair  to  assume  that 
they  are  approved  as  desirable  by  the  mul- 
titudes that  patronize  them,  but  we  cannot 
say  that  they  are  ordinarily  necessary.  In  the 
sense  that  It  Is  sometimes  necessary  to  oper- 
ate trains  on  Sunday,  or  to  deliver  a  Sunday 
newspaper,  or  to  operate  an  automobile  on 
Sunday  for  the  pleasure  or  for  tbe  health  and 
comfort  of  tbe  family,  or  to  operate  a  tde- 
phcme  exchange. 

It  may  be  argued  that  In  a  mining  camp, 
where  men  toil, all  week  underground,  or  at 
a  manufacturing  plant  opnated  day  and 
nlgSit,  where  there  are  no  other  means  itf  in- 
nocent entertainment  or  recreation,  moving 
lecture  shows  might  be  a  necessi^jr.  I>oid>t> 


less,  under  such  drcamstances  ffadti  oitei^ 
talnments  are  desirable  to  the  great  mass  of 
tollers:  but  it  has  been  hdd  that  In  ordo*  to 
break  the  monotony  of  army  life  such  exhibi- 
tions are  not  a  necessity  at  a  great  army 
camp.  Rosenbaum  v.  State,  131  Ark.  2S1. 
199  S.  W.  388,  L.  H-  A,  1918B,  U09. 

Moving  picture  exhibitions  are  a  form  ot 
amusement  not  In  existence  at  the  time  oC 
the  enactment  of  our  original  Sunday  law, 
and  the  amendmrat  of  May  17,  1913,  makes 
no  reference  to  this  or  like  forms  of  amuse> 
m^t.  The  fact,  however,  that  some  form  of 
amusement,  sport,  business,  or  occupation  has 
sprung  into  existence  since  the  passage  of  the 
law  would  make  no  difference,  if  they  came 
within  the  plain  provisions  of  the  spirit  and 
letter  of  the  statute.   25  R.  a  U  1427. 

Moving  picture  shows  are,  or  should  be, 
instructive  as  well  as  entertaining,  but  tbe 
fact  that  many  people  can  more  conveniently 
attend  them  on  Sunday  does  not  bring  them 
within  the  exception  of  being  a  necessity.  It 
makes  no  difference  whether  this  court  thinks 
that  picture  shcfws  on  Sunday  are  in  the 
main  desirable^  or  that  a  majority  of  the 
people  so  nmsider  them;  it  is  for  the 
tslatnre  to  say  i^etb^  or  not  they  diall 
operate  on  Sunday.  Capital  Theatre  Go.  t. 
Com.,  178  Ey.  780,  199  S.  W.  1078.  Inter- 
polating a  personal  view  of  the  writer.  It 
would  be  well  to  suppress  inany  of  Oiem  that 
depict  acts  of  crime  and  actual  suggestions, 
oa  wedi  days  as  well  as  on  Sunday,  nus 
class  of  exblbltltHis  has  been  much  criticixed 
by  persons  who^  at  fbe  same  time,  iuusoiiiace 
them  by  thdr  patrcmaga 

We  hold,  thneftve^  that  ordinarily  a  moi^ 
ing  picture  show  glTen  cn  Sunday  doea  not 
come  wlOiIn  the  exo^ttloa  of  oar  statute  as 
bdng  either  a  work  of  necessity  or  chari^. 

We  have,  In  smne  measoxe,  a  atatatosy 
guide  in  interpreting  and  defining  words  and 
phrases  osed  in  a  statnta  Sectlcn  281^  S. 
li.  IfllO,  provides: 

"Words  used  in  any  statute  are  to  be  under- 
stood  in  their  ordinary  sense,  except  nhtn  a 
contrary  intention  plainly  appears." 

[1]  Wltb  this  rule  of  interpretation  in  nUnd, 
we  will  next  endeavor  to  ascertain  the  mean- 
ing of  "servile  labor,"  and  whether  or  not 
the  conducting  of  a  moving  picture  tStaw  Is 
servile  lalwr.  Labor,  In  Its  usual  saise,  may 
be  defined  as  "physical  or  mental  toll ;  bodily 
or  Intellectual  exertion,  done  wholly  or  {tart- 
ly for  a  purpose  other  than  the  pleasure  de- 
rived from  its  performance."  "Servile  labor, 
applied  to  modem  conditions,  pertains  to 
physical  work ;  labor  requiring  bodily  rather 
than  mental  effort ;  menial  labor."  Web- 
ster's Int  Diet  1927;  Standard  Dictionary. 
According  to  this  definition,  a  person  who 
cranked  his  Ford,  on  Sunday  wonld  be  en- 
gaged in  servile  labor,  though  It  might  be  a 
work  of  necessity  or  charity ;  whUe  a  book- 
keeper who  on  Sunday  p(«ea  over  hla  book% 
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invc^cefl,  and-salM  sUpa,  In  order  to  make  tbe 
booloB  balance  for  tbe  i»«Tioaa  week,  woaM 
not  be  engaged  In  serrile  labor.  Tbe  atatutea 
of  moat  statea  nae  the  worda  "labor,*'  *^(H-k 
and  labor,"  or  "usual  labor,"  wlthoat  the 
auall^lng  adjective  "Bervlle,"  or  any  word 
of  like  import  Tbla  may  seem  like  a  cap- 
tloaa  distinetluk.  bat,  applying  the  atatntory 
rale  of  Interpretation  of  worda,  qaoted  above, 
and  from  aac^t  that  we  can  comprehend  from 
the  langoa^  of  the  act  aa  a  whole,  the  Leg- 
Islattire  most  have  Intoided  to  make  a  dis- 
tinction between  manual  and  mental  labor, 
othwwlse  ttiey  would  have  dlspenaed  with 
the  word  •"servile*'  and  prohibited  an  labov. 
both  mental  and  pbyalcaU  This  court  has 
no  ri^  by  Jndl^l  c(HUtnictloD  to  amaid 
a  atatate.  and  In  this  case  aay  that  ttie  word 
'■servUe**  means  nothing,  or  to  give  this  ad- 
jective a  strained  ot  fkndfni  Intenvetatlon. 

So  fiu  as  we  have  been  aUe  to  find,  of  the 
states  having  a  Sunday  law  In  the  same  lan- 
guage as  our  statute,  as  In  the  Dakotas  and 
New  Ytfrk,  <mly  New  York  has  deOned  "ser^ 
Tile  labor,**  where  It  haa  been  judicially  con- 
strued a  number  of  times.  And  since  we 
have  adopted  what  la  known  as  Uie  Fields 
Criminal  Code,  of  whldi  oar  Sunday  law  la  a 
part,  originating  In  tbe  state  of  New  Toik 
and  written  by  a  le^lattve  eommlsston  pre> 
sided  oyer  by  David  Dudley  Fields,  which 
completed  ita  work  In  186S,  it  would  seem 
that  the  JndkM  craistructton  placed  on 
woxds  and  i^irases  cmtalned  In  Uds  Gode  by 
the  courts  New  York,  the  state  of  Its  ori- 
gin, diould  be  persoaidve.  If  not  binding  on 
the  oonrta  of  this  atate;  and  especially  so 
when  none  of  the  other  statea  adopting  this 
Oode  have  given  it  a  dlfloent  ctmstmctlon. 
Ex  parte  Bowes,  8  Okl.  Cr.  20>i,  127  Pbc  20. 

In  the  case  of  Campbell  v.  Inter.  Ina,  Aia'n, 
IT  N.  Y.  Super.  Ot  S16.  It  was  held  that 
Tlle  labor"  meant  one  thing,  and  that  **work- 
Ing,"  without  that  adjective,  meant  another; 
that  the  latter  was  a  comprehenalTe  word. 
Intended  to  cover  the  efforts  of  both  mind 
and  body,  while  the  former  related  to  physi- 
cal labor  of  a  character  more  or  leas  menial. 

In  the  case  of  Watts  v.  Van  Ness,  1  Hill 
(N.  Y.)  76,  it  was  held  that  the  usual  occu- 
I)atioo  of  a  clerk  In  an  attorney's  office  was 
a  apedea  of  servile  labor,  and  constituted 
working,  for  which,  when  done  on  Sunday, 
he  could  recover  no  wages.  It  will  be  ob- 
served that  the  New  York  statute,  at  the  time 
this  decision  was  rendered,  differed  from 
ours.  In  that  It  contained  both  expressions, 
**eerv11e  labor"  and  "working,"  while  ours 
contains  the  forrce;  only. 

Where  a  person  contracted  to  take  lessons 
on  Sunday  to  perfect  himself  in  a  special  art 
of  photography,  It  was  urged  that  snch  serv- 
ices were  not  of  a  servile  nature.  The  court 
pointed  out  that  the  General  Assembly  had 
amended  the  law  (Session  Laws  N.  Y.  1883, 
e.  358)  80  as  to  lodade  all  labw,  and  Inferen- 
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tlally  held  that  If  It  vrere  not  for  8U<A  amend- 
ment the  defoise  for  nonpayment  for  aervlces 
would  be  good  (BUordeanx  ▼.  litbograidi- 
Ing  Co.,  9  N.  Y.  Supp.  507). 

In  another  New  York  caae  it  was  held  that 
the  loading  of  borsee  for  shipment  onto  a 
sloop  from  the  dock  on  Sunday  was  "ser- 
vile"  labor,  and  under  the  circumstances  In 
that  case  not  necessary,  because  the  loading 
could  as  well  have  been  postponed  untU  the 
next  day.  Merrltt  t.  Barie,  29  N.  Y.  120. 
86  Am.  Dec.  292. 

These  New  York  cases  are  dted  to  ahow 
that  there  was  a  well-recognized  distinction 
between  "servile  labor"  and  mere  work  or 
labor,  and  that  this  qualifying  adjective  bad 
a  fixed,  settled  meaning  In  the  state  frtHn 
which  this  park  of  our  Code  was  derived. 
Later  the  wwd  "sarvile^  was  Btri<ften  from 
the  New  York  statute,  and  the  Sunday  law 
th««  haa  since  beoi  amended  In  many  oUier 
particulars.  These  changes  must  be  kept 
in  mind  in  analysing  the  later  New  York  de- 
dcdons  construing  the  Sunday  statutes  of 
(hat  states  modifled  by  amendments  In  re- 
cttit  years. 

In  Connectlcot  It  was  proivided  tf  atatnto 
that  cm  Thanksgiving  I^  all  peracms  should 
abstain  from  all  kinds  of  "aenrUe  labor." 
AnoUiear  portion  <rf  the  statute  provided: 

"That  no  person  on  the  Sabbath  shall  do  any 
'secular  bndness,*  works  of  necessity  or  mercy 
excepted." 

Upon  the  qnestloo  of  the  validity  of  dvll 
process  served  on  Thanksgiving  Day,  the 
court  held  that  the'  words  "servile"  and  sec- 
ular" were  practically  synonjrmous.  The 
question  at  Issue,  having  reference  to  Thanks- 
giving Day,  and  not  pertaining  to  a  viola- 
tion  of  the  Sunday  law,  the  defining  of  the 
word  "secular"  was  dictum  and  unnecessary, 
because  that  word  appUed  alone  to  Sabbath 
breaking.  In  this  case  It  was  held,  by  a 
divided  court,  that  court  process  served  on 
Tfaanksglvliig  Day  was  void.  Gladwin  v. 
Lewis,  6  C<Hm.  49, 16  Am.  Dec.  38. 

The  word  "secular,"  as  applied  to  labor 
and  applicable  to  this  case.  Is  defined  In  Web- 
Bter',s  International  Dictionary  as  "labor  not 
of  a  religious,  spiritual  or  holy  character ;  re- 
lating to  temporal,  as  distinguished  from  re- 
ligious Interests."  The  Standard  Dictionary 
defines  "secular"  as  "pertaining  to  temporal 
things  of  this  life." 

As  has  been  pointed  out,  the  New  York 
courts  have  held  that  the  word  "servile"  has 
a  distinct  meaning,  so  intended  by  the  law- 
makers, while  the  Connecticut  court  practt 
cally  held  that  It  meant  nothing;  the  term 
"secular  business"  appearing  In  one  statute 
being  equivalent  to  tbe  term  "servile  labw" 
appearing  In  another  section  of  the  statute; 
We  may  well  Inquire  here.  If  this  adjective 
had  no  particular  significance,  why  change 
tbe  language  of  the  statute  by  Judidal  ooo- 
stmctUm  by  transposltloD  of  adJectivesT 
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Our  court;  In  Che  cue  of  Krleger  t.  State, 
12  OkL  Or.  566.  160  Fac.  S6»  Beems  to  have 
followed  the  ConnectlcQt  case,  and  tbla  too  In 
the  fiice  of  tile  fact  that  our  statutes  say 
that  the  words  shall  be  g^vea  their  ordinary 
meaning,  unless  a  contrary  purpose  plainly 
appears;  and  In  the  face  of  the  fact  that 
the  parent  state  from  which  we  borrowed 
this  law  had  givea  It  a  contrary^  and  to  oar 
mind  more  rational,  constroptlon.  We  think, 
and  standard  dictionaries  Indicate,  that  there 
Is  a  marked  difference  between  the  meanings 
ot  the  .words  "servUe"  and  "secular,"  and 
that  the  lawmakers  most  have  had  that  dif- 
ference In  mind  when  th^  qualified  the 
word  "labor"  by  the  word  "servile."  For 
Instance,  It  may  have  been  the  Intention  of 
the  framers  of  this  statut«  to  prohibit .  a 
blacksmith  from  working  on  Sunday,  for  the 
reason  that  the  pounding  of  his  anvil  and 
the  keeping  of  his  shop  open  oa  Sunday 
would  disturb  others  who  wished  to  keep 
Sunday  as  a  hcdy  day ;  the  blacksmith  would 
be  engaged  in  servile  labor.  likewise,  on 
Sunday  a  bookkeeper,  a  Judge,  a  clergyman, 
or  a  lawyer  might  clean  the  spark  plugs  of 
hla  automobile,  pull  weeds  from  his  garden, 
or  cat  the  grass  with  his  lawnmower;  this, 
too,  would  be  servile  labor.  On  the  other 
band.  If  a  bookkeeper,  a  Judge,  a  clergyman, 
or  a  lawyer  should  go  to  his  office  and  close 
bis  door  and  engage  in  mental  labor  In  such 
a  way  as  not  to  disturb  others  In  the  quiet 
enjoymmt  of  their  Sabbath,  this  would  not 
be  servUe  labw  within  the  meaning  of  the 
statute. 

Sometimes  we  can  more  easily  determine 
what  a  term  means  by  ascertaining  what  It 
does  not  mean.  An  abstracter  of  titles,  a 
draftsman,  an  architect,  a  building  contrac- 
tor, a  railroad  conductor,  a  dentist,  a  photog- 
rapher, superintoideDts  or  managers  of  shops 
we  think  would  not  ordinarily  be  engaged  in 
manual  or  servile  labor.  Work  done  in  the 
professions  and  fine  arts  is  not  usually  classi- 
fied as  manual  or  menial  labor.  5  Words 
&  Phrases,  First  Series,  p.  4343.  24  Cyc.  809; 
16  R.  C.  L.  413 ;  City  of  New  Orleans  v.  Bo- 
bira,  42  La.  Ann.  1096.  8  South.  402,  11  U 
B.  A.  141. 

A  Sunday  law.  should  not  be  a  religious 
or  an  ecclesiastical  act  to  promote  religious 
doctrine,  or  religious  rites  or  ceremonies. 
Ours  is  purely  a  civil  government,  which 
guarantees  to  every  person  the  right  to 
espouse  and  practice  any  religious  creed  he 
may  choose,  or  to  espouse  and  practice  none. 
Good  morals  are  of  course  encouraged,  and 
enter  Into  the  foundation  and  superstruc- 
ture of  our  free  institutions. 

The  case  of  Krieger  v.  State,  supra,  was  a 
case  where  a  member  of  the  religious  sect 
known  as  Seventh  Day  Adventists  was  pros- 
ecuted for  keeping  his  store  o&en  on  Sunday. 
It  was  shown  that  the  defendant.  In  keeping 
with  the  tenets  of  his  faith,  uniformly  kept 
Saturday,  the  seventh  day  of  the  wedk,  as  a 


day  (tf  restand  hi^  time;  ttiat  tie  pofomud 
no  labor  and  Wl  no  bnslnen  on  that  day; 
and  tlut  he  kspt  Us  store  oi»en  on  Sunday  is 
a  quiet  and  peaoeaUe  manner.  It  was  held 
In  that  case  that  because  of  his  rdigiou  be- 
ll^ that  Saturday  was  the  day  ordained  by 
God  as  a  day  of  rest  it  csme  within  the  pcfr 
vlsicM  of  our  statnte  Section  2106.  B.  L. 
1910)  ezonptlng  him  fnan  punishment  for 
sudi  servile  labor  m  Sunday.  There  was 
nothing  In  this  case  calling  tot  a  d^nltloa 
of  servile  labor,  as  distinguished  fnnn  or 
synonymous  wltik  secular  labor  because  b 
either  case  the  defendant  was  exempt  fnns 
puidsfament  by  the  i^aln,  e]vUclt  provisions 
of  the  statute  proylding: 

"It  is  a  sufficient  defense  in  proceedings  for 
servile  labor  on  the  first  day  of  the  week,  te 
show  that  the  accused  aniformly  keeps  another 
day  of  the  week  as  holy  time,  and  does  not  la- 
bor on  that  day." 

In  view  of  the  fact  that  the  finding  of  the 
court  In  this  case  that  the  words  "servile 
latxn^  and  "secular  labor**  are  synmiymooi 
was,  under  the  drcnmstanc^  in  the  case,  nn- 
necessary,  such  flmUng  was  In  a  sense  die* 
torn,  and  as  such  is  not  tending  as  a  prec- 
edent A  Judicial  dedsltm.  In  ord»  to  be  a 
precedoit  and  guide  In  determining  issncs 
in  subsequoit  cases,  Involves  only  such  ptdnts 
as  are  actually  in  point  In  the  case  decided, 
and  not  what  Is  said  by  the  court  or  some 
Judge  on  points  not  necessarily  involved. 
Such  expressions,  b^ng  mere  oblta  dicta, 
diould  not  be  ccmsldered  as  precedent.  7 
R.  C.  L.  1003,  S  31. 

In  the  Connecticut  case,  supra,  the  ques- 
tion was  on  the  cmstructlon  of  the  validity 
of  civil  process  Issued  and  served  on  Thanks- 
giving Day,  and  a  construction  of  the  rneao- 
ing  of  the  wwds  used  in  the  Sunday  law  was 
not  involved.  In  the  Oklahoma  case  the  de- 
cision hinged  on  the  fact  that  the  defendant 
was  a  Sevrath  Day  Adventlst,  and  came 
within  the  exception  of  section  2406,  snpn, 
exempting  persons  who  keep  some  other  time 
as  holy  day  from  the  penalties  imposed  for 
working  on  Sunday.  The  decision  in  tbat 
case  did  not  Involve  an  interpretation  of  die 
words  "servile"  and  "secular,"  because  the 
defendant  was  plainly,  under  the  testimony, 
within  the  exception  granted  to  persons  vbo 
habitually  keep  another  day  as  holy  time. 

For  the  reascms  stated  we  think  the  Ond- 
ings  of  the  courts  in  these  two  cases  that 
"servile"  and  "secular"  are  synonymous  are 
not  supported  by  the  best  reason  and  aatbor- 
Ity,  and  this  court  will  not  be  bound  to  fol- 
low them  as  an  established  rule  of  Judicial 
construction  In  this  or  similar  cases. 

At  the  time  our  Legislature  amaided  tbe 
Sunday  law  of  this  state  (act  of  Ma;  17, 
1913),  adding  to  the  prohibitions  thai  exist- 
ing, horse  racing,  hunting,  and  gaming,  and 
providing  that  the  public  selling  of  commod- 
ities should  be  restricted,  movfaig  idctme 
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showa  wen  floarishing  In  all  parts  of  the 
state,  and  tn  many  places  moving  pictore  ex- 
hibitions were  b^ng  b«ld  <hi  Sunday.  We 
tblnk  It  Is  fair  to  assume  that  If  it  was  the  de- 
sire of  tbe  Legislature  to  prohibit  sncb  exhi- 
bitions on  Sunday  it  wonld  have  then  said  so 
in  specific  terms.  Penal  statutes  cannot  be 
enlarged  by  implication  or  extraded  by  In- 
feraic«L  This  court  Is  without  vtmer  to 
amend  or  repeal  a  general  statutory  ivovl- 
slon,  although  the  court  may  disapprove  of 
some  of  Its  provisions  or  omissions.  White 
V.  State,  4  Okl.  Or.  163.  lU  Pac.  1018; 
City  of  Shawnee  v.  Landon,  3  Okl.  Cr.  440, 
106  Pac  6G2. 

This  case  has  been  well  and  ably  briefed 
by  the  Attorney  General  for  the  state,  assist- 
ed by  counsel  for  the  state  in  other  cases, 
amicus  curiie.  In  a  namber  of  cases  pending 
In  thbi  court  the  defendants  are  charged  with 
violating  the  Sabbath  day  by  performing 
servile  labor  In  operating  moving  lecture  ex- 
hibitions on  Sunday.  In  a  number  of  other 
cases  it  Is  charged  that  such  defendants  are 
guilty  of  seiltng  a  commodity  to  the  public, 
to  wit,  a  privilege,  In  violation  of  our  Sun- 
day law.  In  Btlll  others  It  has  been  urged 
by  the  Attorney  General  that  the  conducting 
of  sudi  exlilbitlonB  might  be  a  trade,  within 
the  meaning  of  the  second  subdlvisl<m  of 
section  2405,  supra.  In  this  case  the  con- 
struction ot  the  term  *'servlle  labor"  alone  is 
lnT<ATed,  and  a  construction  of  the  other 
terms  mentioned  must  be  deferred  until  a 
case  la  reached  Involving  these  other  temu. 

Goons^l  for  the  state  assume,  at  the  ban- 
ning, that  the  words  *^Bervlle  labor"  are  obso* 
lete  and  meaningtess,  and  that  the  word 
"labor,"  without  the  qualifying  adjective, 
should  be  read  Into  the  statute  or  that  pos- 
sibly the  words  "secular  labor"  diould  be 
snbstitntf^.  This  conclusion  was  In  a  meas- 
ure Justifled  by  reason  of  the  expression  of 
the  court  in  the  decision  in  the  Krleger  Case, 
supra.  As  before  stated,  however,  this  decla- 
ration cannot  stand  In  the  face  (tf  sound  rea- 
son and  established  judicial  construction. 
Under  the  conditions  here  this  court  has  no 
ri^t  to  legislate  words  out  of  tiie  statute,  or 
to  snbstitute  other  words  tliet  may  seem 
more  appropriate,  and  especially  Is  this  the 
case  where  the  I^glslatnre  Itself  has  recent- 
ly revised  Uie  statute. 

Out  own  court,  in  the  case  of  Twin  Tall^ 
Telephone  C!o.  v.  Mitchell,  27  OkL  388,  113 
Pae  014,  38  U  B.  A.  (N.  a)  235,  Ann.  Cas. 
1012C,  582,  held  that  the  girl  at  the  switch- 
board tn  a  rural  teleph(»ie  exchange  must 
remain  on  duty  oa  the  Sabbath,  during  such 
fixed  and  reasonable  hours  as  will  give  rea- 
sonable t^ephone  service  to  subscribers.  It 
would  seem  that  the  work  at  a  telephone 
switchboard  would  be  more  exacting  and 
fati^iing  than  to  sit  In  a  booth  at  the  m- 
trance  to  a  moving  i^ctnre  show  and  sdl 
tiAets.  Neither  class  tOi  vrork,  la  our  Judg- 
mesit,  is  of  a  menial  or  servile  character.  It 
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may  be  argued  that  rural  telephone  service 
is  a  necessity.  Possibly  so;  in  many  cases 
it  is  at  least  desirable.  Yei  In  many  com- 
munities they  have  no  such  service,  and  In 
others  none  on  Sunday.  In  that  smse  it  is 
not  a  "necessity." 

We  pass  now  to  a  brief  analysis  of  the 
decisions  chlefiy  relied  upon  by  the  state. 
In  the  case  of  Quarles  v.  State,  55  Ark.  10, 
17  S.  W.  260,  14  L.  R.  A.  192,  cited  hi  the 
briefs  for  the  state,  it  was  held  that  the 
managing  of  a  theater  and  selling  tickets 
therefor  was  tn  violation  of  a  statute  pro- 
hibiting all  labor  on  Sunday,  excepting  the 
customary  household  duties  of  dally  necea- 
slty,  comfort,  or  charity.  It  will  be  seen  that 
the  language  and  apparent  legislative  pur* 
poee  of  this  statute  differed  materially  frcmi 
ours.  In  the  case  of  City  of  Topeka  v.  Craw- 
ford, 78  Kan.  583,  06  Pac.  862,  l7  L.  R.  A. 
(N.  S.)  1157,  16  Ann.  Cas.  403,  Involving  a 
statute  similar  to  the  one  last  mentlcmed, 
prohibiting  all  kinds  of  labor  on  Sunday,  it 
was  likewise  held  that  the  opening,  manag- 
Ing,  and  sellhig  theater  tickets  Is  "labor" 
within  the  meaning  of  the  statute. 

In  the  case  of  People  v.  Joyce,  174  App. 
Dlv.  674.  161  N.  Y.  Snpp.  771,  construing  a 
statute  prohibiting  hunting,  fishing,  playing 
cards,  horse  racing,  gaming,  or  other  public 
sports,  exercises,  or  shows,  the  court  held 
tbat  the  prohitiltion  Included  ordinary  plo> 
tnre  shows. 

The  statutes  of  Washlngtmi  spedfioilly 
prohlUt  the  operatltm  ct  playhouses  and 
theaters  on  Sunday.  The  dedsions  cited 
from  that  state  hold  that  tlie  prohlbiUon 
covers  moving  picture  shows. 

In  the  case  of  People  ex  tel.  HofFatt  ▼. 
ZimmOTman*  48  Misc.  Rep.  203,  05  N.  Y. 
SnpP'  136,  at  a  time  when  the  New  York 
statute  contained  the  words  "servile  labor," 
it  was  hdd  that  selling  groceries  on  Sunday 
was  servile  labor,  and  a  violation  of  the  Sun- 
day stotnte  as  it  then  existed. 

The  ref^eneesmadelnthe  briefs  to  ancient 
Biblical,  Babylonian,  and  Chaldalc  history 
and  philosophy,  showing -the  origin  and  early 
evDlnti<Hi  of  the  Sabbath  as  a  day  of  rest» 
recreation,  and  rell^ons  observances,  may 
be  passed  here  as  being  more  properly  a  sub- 
ject for  the  consideration  of  l^lslators,  po- 
litical economists,  priests,  and  dergymoi. 
It  appears  frran  Biblical  writings  tbat  what 
our  Savior  was  here  on  earth  there  were  39 
kinds  of  labor  ^t^bited  by  Jewish  law,  and 
when  the  Scribes  and  Pharisee  sought  to 
enforce  <me  of  these  inovistfms  by  arresting 
some  of  the  Lord's  disciples  for  gathering 
com  on  the  Sabbath  day  to  aj^iease  their 
hunger,  the  Master  then  annoimced  the  doo* 
trine  that  tlie  Sabbath  was  ordained  for 
man,  and  not  man  for  the  SabbatlL  Bfatt 
xU,  1-14. 

We  assume  that  It  was  in  tlils  spirit  and 
for  this  purpose  that  our, lawmakers  made 
the  declaraticni  contained 'in  section  2404, 
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Bupra.  forbidding  the  doing  of  useless  acts 
that  might  seriously  Interrupt  the  r^ose  and 
religious  liberty  of  the  community,  and  th&i 
in  the  following  sections  more  definitely  stat- 
ed the  particular  acta  forbidden.  We  assume 
that  all  other  acts  not  within  the'  purview 
of  the  statute  would  not  be  considered  a 
criminal  interference  with  the  repose  and 
religious  liberty  of  the  community.  If  abuses 
of  this  character  should  exist  or  hereafter 
arise,  the  Le^slature  may  add  to  the  list  of 
things  now  prohibited  by  appropriate  legis- 
lation. That  is  a  legislative  and  not  a  Judi- 
cial function.  If  the  lawmakers  want  to  sup- 
press moving  pictures  on  Sunday,  they  can 
easily  do  so  by  including  them  In  the  list 
of  acts  prohibited  on  that  day. 

We  therefore  come  to  the  condoslon  that 
the  o[)eratIon  of  a  moving' picture  show  is 
not  "servile  labor,"  and  not  prohibited,  with- 
in the  meaning  of  this  portion  of  our  Sunday 
statute,  and  the  order  of  the  court,  sustaining 
the  d^urrer  to  the  Information,  la  sustained, 
and  the  cause  ordered  dismissed. 

DOYLE,  P.  J.,  concurs. 
MATSON,      disqualified  and  not  partici- 
pating. 


BiNKLCY  V.  STATE.    (No.  A-^OI.) 

(Otiminal  Court  of  Appeals  of  Oklahoma. 
June  18, 1921.) 

(B^Tlaius  by  the  Court.) 

Sunday  ^»4,  5— Operating  moving  picture  show 
not  "servile  labor,"  nor  "soiling,  offering  or 
exposing"  for  sale  any  comniodlty  wifliln  stat- 
■te. 

Ordinarily,  the  sellioff  of  tickets  and  the 
managing  and  operating  of  a  moving  picture 
show  on  Sandar  is  not  "servile  labor,"  nor  "sell- 
int^  offering  or  wqioaing  for  sale  of  any  com- 
modity,** 'within  the  meaning  of  section  2404, 
Bev.  Laws  1910,  and  section  2406,  as  amended 
by  Laws  1918,  c.  204. 

XBA.  Note.— For  other  definltiona,  see  Words 
end  Phrases,  First  and  Second  Series,  Servile 
lAbor.] 

AK>eaI  from  Count?  Goort,  Payne  Coun- 
ty: WllberfoKoe  Jones,  Judge. 

J.  F.  Blnkley  was  owvlcted  oC  Sabbath 
breaking,  and  he  appeals.  ReverselL 

Walter  Mathews,  of  Gushing  tax  plain- 
tiff in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  a  Hall, 
Asst  Atty.  Gen.,  for  the  State. 

BESSEJY.  J.  The  amended  information, 
ui)oa  which  the  defendant  was  tried,  charg- 
ed in  substance  that  on  Sunday,  February  2. 
1919.  the  defendant,  J.  F.  Binkley,  willfully 
and  unlawfully,  in  the  city  of  Cnsblug^  kept 
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open,  sup^intend^,  and  managed  a  pnbtle 
pictuVe  show,  and  that  be  then  and  there 
sold  to  tiie  public,  for  gain  and  profit,  the 
privilege  of  admisaloa  to  sndi  show  for  the 
sum  of  20  cents;  and  that  he  compelled  his 
servants  and  employees,  under  his  cbarge 
and  control,  to  perform  servile  labor.  In  cod- 
ductlng  such  show,  and  that  services  were 
not  works  of  necessity  or  cbari^. 

To  this  amended  Infcmnatlon  a  demurrer 
was  filed  1^  the  defendant,  aUeglng  that  the 
information  did  not  state  facts  sufficient  to 
constitute  a  public  oflleuse;  that  more  than 
one  olfense  was  charged  in  the  amaided  ia- 
fonnation;  that  the  things  charged  tbmia 
as  bein^  sold  or  <^effed  or  exposed  for  sale 
were  not  a  commodity ;  that  the  work  done 
did  not  constitute  servile  labra;  and  that 
the  act  or  omissifHi  charged  is  not  clearly 
and  distinctly  set  tmth,  ta  wdlnary  and  con- 
cise language,  with  such  a  d^ree  of  certainty 
and  in  sach  manner  as  to  enable  tbe  defend' 
ant  to  understandingly  know  what  is  intend- 
ed;  or  to  enable  tbe  court  to  pronounce  Jodg- 
ment  upon  a  convlctlm  according  to  die 
right  of  the  casft  This  demurrer  was  tin 
court  overruled,  and  tlu  d^o^ant  allowed 
an  exception. 

The  evidence  dlsdosed  that  tbe  def^idant, 
on  the  Sunday  alleged  In  the  amraded  infor- 
mation, for  a  money  consideration,  admitted 
divers  persons  to  a  moving  picture  show  in 
Gushing.  Okl.,  tbwe  being  operated  and  man- 
aged by  the  defendant  At  the  dose  at  the 
testimony  tiie  defendant  asked  the  conrt  for 
a  peremptory  Inatmctton,  directing  tbe  jary 
to  return  a  verdict  cf  not  gaUtj,  for  Cbe  rea- 
son that  tbe  allegatt<mi  «f  the  informatkB 
and  the  testimtmy  failed  to  show  Oiat  a  crime 
bad  been  committed.  This  motion  was  onr- 
ruled,  and  an  exc^>ti<m  reserved  and  alloir- 
ed,  Tbe  court  tbereafter  Instructed  tiie  Jury 
that  to  ke^  open,  manage,  and  superintend 
a  theater  and  sell  tickets  therefor  on  Snnda? 
Is  servile  labor,  within  the  meaning  oi  tiie 
law.  Tbe  court  further  instructed  the  Jury 
that  all  manner  of  public  soling,  or  offer- 
ing or  exposing  for  sale  of  any  ccwunodlty, 
with  certain  exceptions  not  necessary  to  no- 
tice. Is  a  punishable  offense  ujider  our  Sun- 
day statute.  These  and  other  Instructions 
given  were  excepted  to  by  the  defendant;  and 
exceptions  allowed  by  the  conrt. 

The  Issues  here  Involved  are  simUar  to 
those  decided  in  tbe  case  of  tbe  State  v. 
Clint  SmiUi,  No.  A-24OT,  198  Pac.  879,  jost 
handed  down  by  this  court,  bat  not  offldaily 
reported,  except  that  In  this  case  it  seons 
to  have  t>een  the  contenti<Hi  of  the  coonty  at- 
torney and  the  trial  Judge  that  the  selling  ot 
theater  tickets  was  a  sale  of  a  awnmodlty  or 
privilege  within  the  meaning  of  subdivlsloai 
4,  {  2405,  H.  L.  1910.  as  amended  by  the  act 
of  May  17, 1913  (chapter  204). 

Webster's  New  International  Dictimiary  de- 


198  PAGinC  BBPOSTEB 


<s3»For  otbw  uMt  Mt  MOM  toplo  and  KBT-MUMBBB  In  all  K«r-Nnmb«r«d  IHaMU  and  Indnae 


Digitized  by  Google 


OkL)  BIKKLBY 

(itl 

flnea  the  word  "commodity,"  In  the  senae 
bere  used,  as  "a  pared  or  qoantitjr  nC  goods, 
iBdndinK  everything  movable  tbat  Is  boa^^t 
or  aMt  as  goods,  wares,  mercbandlse,  prod- 
ucts of  land  and  manufactans."  Black's 
Law  IMctlonary  deflnea  the  term  as  "goods* 
ware^  and  mordiandlse  ct  any  kind;  mov- 
ables;  artldes  oC  trade  or  omomerca." 

Ap^ylng  these  deflnithHis  and  the  otmtext 
of  subdivision  4,  i  2405,  supra,  where  the 
team  "commodity"  Is  used  In  connection 
with  Ihe  sale  of  neat,  bread,  ioe,  drags,  etc^ 
It  would  appear  tbat  the  word  does  not 
xvier  to  the  sale  of  a  prlvU^  to  attoid  a 
moving  picture  show. 

The  question  wbefher  or^t  Qie  sale  of 
tickets  to  and  the  conducting  and  managing 
of  a  moving  picture  abow  is  servile  labor  is 
discussed  at  length  in  the  case  of  State 
V.  Clint  Smith,  supra,  In  which  it  waa  held 
by  this  court  that  acta  aud  ccmduct  were  not 
aervUe  labor,  within  the  meaning  of  the  stat^ 
ntea.  For  the  reasons  tiiere  glvoi  and  fw 
the  reasons  herein  stated,  this  case  is  revers- 
ed And  the  cause  below  ordered  dismissed. 

I>OTt.E,  P.  J.,  coucnrs. 
UATSON,  J.,  disQuallOed  and  not  partici- 
pating. 


BINKLEY  V.  STATE.    (No.  A-3e03.) 

(Oiimisal  Court  of  Appeals  of  Oklahnna. 
June  1»21.) 

fSyUahut  bp  ike  Court.)  ' 
Ssstfay  «=>4, 9— Operatiag  siovlBp  pletnrs  shew 
sot  *^arvne  tabor,"  aor  "tallisg,  offeriag  or 
exposiaa"  for  sale  any  esnaiodi^  withia  ttat- 
■te. 

Ordtnarilr,  the  selliag  of  Ucketa  and  the 
manapnf  and  operating  of  a  movinff  picture 
fhow  on  Sunday  is  not  "eervile  labor,"  nor 
"seUIng,  offering  or  exposing  for  sale  of  any 
commodity"  within  the  meaning  of  section  2404, 
Rtv.  Lews  1910,.  and  section  2405,  as  amended 
by  Laws  1913,  c.  204. 

[£d.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  snd  Second  Series,  Servile 
Labor.] 

At^eal  from  County  Court,  Payne  Coun- 
ty; Wtlberforce  Jones,  Jnige. 

J.  F.  Blnkl^  was  convicted  of  Sabbath 
breaking,  and  he  appeals.  Beversed. 

Walter  Mathews,  of  Gushing,  for  plaintiff 
in  error. 

S.  P.  Freeling,  Atty.  Geo.,  and  W.  C  Hall, 
Asst.  Atty.  Gen.,  tor  the  State. 

BESSEY,  J.  The  amended  information, 
upon  which  the  defoidant  was  tried,  charg- 
ed In  substance  that  on  Sunday,  February 
9^  1019,  On  defendant  J.  F.  BInkley,  wUlfntly 
and  unlawfully.  In  tto  city  of  Cuahin«,  kept 
opm.  superintended,  and  managed  a  public 
picture  show,  and  that  he  thm  and  there 
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sold  to  the  public  for  gMn  and  pn^t.  the 
privilege  of  admission  to  such  show  for  the 
sum  of  20  cents ;  that  he  ccnnpelled  his  serv- 
ants  and  employees,  under  his  charge  and 
control,,  to  perform  servile  labor  in  conduct- 
ing such  show,  and  that  such  services  were 
not  works  of  nsces^ty  or  dbarlty. 

To  this  amended  infonpatlon,  a  demurrer 
was  tiled  by  the  defendant,  alleging  that  the 
Information  did  not  state  facts  suflBdent  to 
constitute  a  public  offense ;  tiiat  more  than 
one  offense  waa  charged  in  the  amended  in- 
f<nmatloa;  tibat  the  things  diarged  there- 
in as  bdng  sold  or  oflored  or  exposed  for 
sale  were  not  a  cnnmodity;  tbAt  the  wortc 
done  did  not  cmstitnte  servile  labor;  and 
ttuit  On  act «  omission  charged  is  not  dear- 
ly and  dlsttnctly  set  forth  in  ordinary  and 
toidse  language,  and  in  such  manner  as 
to  enable  the  defendant  to  understandlngly 
know  what  is  intended,  or  to  enable  the  court 
to  iHonounce  judgknent  qton  a  oonvictimi, 
according  to  the  rlg^it  of  the  case.  This  de- 
murrer was  by  the  court  overruled,  and  the 
defendant  allowed  an  exception. 

The  evidence  disclosed  that  the  Avoidant 
<m  the  Sunday  alleged  in  the  amended  in- 
formation, for  a  money  consideration  admit- 
ted divers  persons  to  a  moving  picture  show 
in  Gushing,  Okl.,  there  bting  <^rated  and 
mana^  by  the  defendant  At  the  dose  of 
the  testimony  the  defendant  asked  the  court 
for  a  peremptory  instruction,  directing  the 
Jury  to  return  a  verdict  of  not  guilty,  for 
the  reason  that  the  allegations  of  the  in- 
formation and  the  testimony  introduced 
failed  to  show  that  a  crime  had  been  com- 
mitted. This  motion  was  overruled,  and  an 
exception  reserved  and  allowed.  The  court 
thereafter  Instructed  the  jury  that  to  keep 
open,  manage  and  sui>erlntend  a  theater  and 
sell  tickets  therefor  on  Sunday  la  servile  la- 
bor, within  the  meaning  of  the  law.  The  court 
further  Instructed  the  Jury  that  all  manner 
of  public  selling,  or  offering  or  exposing  for 
sale  of  any  commodity,  with  certain  ezcei>- 
tions  not  necessary  to  notice,  Is  a  punishable 
offense  under  our  Sunday  statutes,  miese, 
and  other  Instructions  given,  were  excepted 
to  by  the  defendant  and  exceptitms  allowed 
by  the  court 

The  Issues  bere  Involved  are  similar  'to 
those  decided  In  the  case  tii  tl»  State  r. 
Clint  Smith,  Now  A-2497,  %98  Fac.  879,  Just 
handed  down  by  this  court  but  not  official- 
ly reported,  except  that  in  this  case  It  seems 
to  have  been  the  contention  of  the  county  at- 
torney and  the  trial  Judge  tliat  the  selling  of 
theater  tickets  was  tlie  sale  ctf  a  commodity 
or  privilege,  within  the  meaning  of  subdivi- 
sion 4, 1  B.  U  1910,  as  amended  by  act 
of  May  17, 1913  (Chapter  204). 

Webster's  New  Intemati<nal  Dictionary 
defines  the  word  "ctmunodity,"  In  the  sense 
here  used,  as  a  "parcel  or  quantity  of  goods. 
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including  everything  movable  that  is  bougbt 
or  sold,  as  goods,  wares,  merchandise,  prod- 
nots  o'f  land  and  manufactiares."  Black's 
Law  Dictionary  defines  >tbe  word  as  "goods, 
wares  and  merchandise  of  any  kind;  mova- 
bles; articles  of  trade  or  commerce." 

Applying  these  definitions  and  the  context 
of  subdivision  4,  {  2405,  supra,  where  the 
term  "commodity"  Is  used  In  connection  with 
the  sale  of  meat,  bread,  ice,  drugs,  etc.,  It 
wonld  appear  that  the  word  does  not  refer 
to  the  sate  of  a  privilege  to  attend  a  moving 
picture  show. 

The  question  of  whether  or  not  the  sale 
of  tickets  to  and  the  conducting  and  manag- 
ing of  a  moving  picture  show  Is  servile  la- 
bor Is  discussed  at  length  In  the  case  of  the 
State  T.  Clint  Smith,  supra,  In  which  we 
held  that  such  acts  and  conduct  do  not  con- 
stitute servile  labor  within  the  meaning  of 
the  statutes.  For  the  reasons  there  given 
and  for  the  reasons  herein  stated,  this  case 
Is  reversed,  and  the  cause  below  ordered  dis- 
missed. 

DOTLB,  P.  X,  ctmcuTS. 
MAl?SON.  J.,  dlagnalifled  and  not  partid- 
pating. 

RAMSEY  V.  STATE.   (No.  Ar^442.) 

(Criminal  Conrt  of  Appeals  of  Oklahoma. 
June  16,  mi.) 

fSyUabut  iv  the  Oovrt.) 
Saaday  «s»4— Operating  novlNfl  pietare  show 
01  Seeday  aot  'Servile  lalwr"  wttbia  siatate. 

Ordinarily,  the  selling  of  admission  tickets 
and  conducting  on  Sunday  in  an  order^  manner 
a  moving  picture  show  is  not  "servile  labor," 
and  not  prohibited  within  the  meaning  of  sec- 
tion 2404,  Rev.  Laws  1910,  and  the  first  sabdi- 
visioD  of  section  240S>  as  amended  bj  Laws 
1913,  c.  204. 

[Ed.  Note.^For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Servile 
Labor.] 

Appeal  fran  Gonnty  Oonrt,  Wasblngton 
(bounty ;  Tom  George,  Judge  iwo  tern. 

A.  L.  Bamsey  was  convicted  of  Sabbath 
breaking,  and  he  appeals.  Reversed. 

Graver  &  Heyl  and  J.  R.  Charlton,  all  of 
Bartlesville,  and  J.  C.  Daugherty,  of  Dewey, 
for  plaintiff  in  ertor; 

S.  P.  Freellng.  Atty.  Gen.,  and  W.  G.  Hall, 
Asst  Atty.  Gen.,  fbr  the  State. 

BSSSBT,  J.  The  information  charged,  In 
substance,  that  on  Sunday,  the  2d  day  of  De- 
cember, 1917,  A.  L.  Ramsey  willfully  and  un- 
lawfully performed  servile  labor  in  opening, 
managing,  conducting,  and  operating  a  mov- 
ing picture  show  by  selling  tickets  of  admis- 
sion, admitting  divers  persons  thereto,  and 
operating  a  certain  film  machine  therein. 


which  servile  labor  waa  not  a  work  of  neces* 

slty  or  t^arity. 

To  this  Information  a  demurrer  was  filed 
by  the  defendant,  on  the  ground  that  the  In- 
formation failed  to  state  a  public  offense, 
and  that  the  ^cte  recited  therein  did  not 
ccmstitute  servile  labor,  within  the  meaning 
of  the  statutes  of  Oklahoma.  The  demurrer 
to  the  Information  was  overruled,  and  the 
defendant  allowed  an  exception. 

The  evidrace  discloses  that  the  defendant 
on  the  day  alleged  sold  tickets  and  admitted 
divers  persons  to  a  moving  picture  show  In 
Dewey,  Okl. ;  there  was  no  evidence  that  the 
defendant  owned  or  conducted  the  show,  or 
that  he  had  a«iything  to  do  with  the  oper- 
ation, of  the  film  machine. 

At  the  close  of  the  testimony  the  defaidant 
asked  for  a  peremptory  Instruction,  acquit- 
ting the  defendant  on  the  ground  that  the 
testimony  failed  to  show  the  commisslcHi  of 
the  crime  charged,  or  any 'crime.  This  ap- 
plication was  overruled,  and  an  exceptioD 
was  reserved  and  allowed.  Covering  the 
same  iwlnts,  certain  InstructitMis,  not  neces- 
sary here  to  recite,  were  requested  by  the 
defendant  and  refused  by  the  court,  to  which 
exceptions  were  saved.  Exceptions  were  also 
taken  and  allowed  to  the  Instructions  givoi. 

The  issues  here  involved  are  the  same  as 
dedded  in  the  case  of  the  State  v.  Clint 
Smith,  A-2497,  198  Pac.  879,  recently  decided, 
but  not  yet  officially  reported,  and  for  the 
rrasons  there  given  this  case  is  reversed, 
and  the  cause  below  la  ordored  dlsmtsseJ. 

DOTLB,  P.  J„  concurs. 

MATSON,  J.,  disqualified,  not  sitting. 


RAMSEY  V.  STATE.   (No.  A-3443.) 

(Oriminal  Court  of  Appeals  of  Oklahoma. 
Jane  16,  1921.) 

fSvJlahiu  %v  ihe  OotartJ 
Sunday  ig. ,  1 1  Condnetlna  novlag  plotara  shew 
on  Sondi^  not  *^orvlle  labor"  wfthia  ttat- 
nte. 

Ordinarily,  the  selling  of  Bdmission  tickets 
and  condacting  on  Snnday  in  an  orderly  manner 
a  moving  picture  show  is  not  "servile  labor," 
and  not  prohibited  within  the  meaning  of  sec- 
tion 2404,  Rev.  Laws  1910,  and  the  first  snbdivi- 
sion  of  section  2405,  as  amended  by  Laws  1913, 
c:204. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Series,  Serrile 

Labor.] 

Appeal  from  County  Court,  Washington 
County;  Tom  George,  Judge  pro  tern. 

A.  L.  Ramsey  waa  convicted  of  Sabbath 
breaking,  and  he  appeals.  Reversed. 

Craver  &  Heyl  and  J.  B.  Charlton,  all  of 
Bartlesville,  and  J.  C.  Daugherty,  of  Dewey, 
for  plaintiff  In  error. 
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S.  p.  Frecllng,  Atty.  Gen.,  and  W.  a  Hall, 
Asst.  Atty,  Gen.,  for  the  Stat& 

BBSS£Y,  J.  Tbe  information  charged,  in 
substance,  that  on  Sunday,  the  0th  day  of 
December,  1917,  A.  Ramsey  willfully  and 
unlawfully  iwrformed  servile  labor  In  open- 
ing, managing,,  conducting,  and  operating  a 
moving  picture  show  1^  selling  tlcfcetB  of 
admission  admlttiUig  divers  persons  thereto, 
and  operating  a  certain  film  machine  therein, 
which  servile  labm  was  not  a  wwfc  of  neces- 
sity or  charity. 

To  this  Informatloa  a  demurrer  was  filed 
by  the  defendant,  on  tbe  ground  that 'the 
Information  failed  to  state  a  public  offense, 
and  that  the  facts  recited  Oier^  did  not 
ccmstitvte  stovlle  labor,  within  the  meaning 
of  the  statutes  of  Oklahoma.  The  demurrer 
was  overruled,  and  the  d^endant  allowed  an 
exertion. 

Tbe  evldoioe  distaoses  that  the  deffendant 
on  the  day  alleged  sold  tlekets  and  admitted 
divers  persons  to  a  moving  picture  show  In 
Dewey,  Oklahoma;  there  was  no  evidaice 
that  the  defoidant  owned  or  conducted  the 
show,  or  tliat  he  had  anything  to  do  with  tbe 
<^ratlon  of  the  film  machine. 

At  the  close  of  the  testimony  the  defend- 
ant asked  for  a  peremptory  Instruction,  ac- 
quitting the  d^endant  on  the  ground  that 
the  testimony  failed  to  show  the  commission 
of  the  crime  charged  or  any  crime.  The  ap- 
plication was  ovcrmled,  and  an  exception 
was  reserved  and  allawed.  Covering  the 
same  points,  certain  Instructions,'  not  nec- 
essary here  to  recite,  were  requested  by  the 
defendant  and  refused  by  the  court,  to  wblcb 
exceptions  were  saved.  Exceptions  were  also 
taken  and  allowed  to  tbe  instructions  given. 

The  Issues  here  Involted  are  the  same  as 
decided  in  the  case  of  the  State  v.  C31nt 
Smith,  No.  A-2497,  108  Pac.  879,  recently  de- 
cided, but  not  yet  officially  reported,  and  for 
tbe  reasras  there  given  this  case  Is  reversed, 
and  the  cause  below  is  ordered  dismissed. 

DOTZJ:,  p.  J.,  concurs. 

MATSON,      disqualified  and  not  sitting. 


RAMSEY  V.  STATE.   (No.  A-3444.) 

(Criminal  Conrt  of  Appeals  <^  Oklahoma. 
Jone  16, 1921.) 

(Bvllaltua  h9  *ha  Oom-t.) 
Saaday.^sM— CondsetittO  moving  pletvre  show 
•n  Ssnday  not  "servile  labor"  withls  statste. 

Ordinarilj,  the  Bellinsr  of  admission  tickets 
and  conducting  on  Sandfly  in  an  orderiy  man- 
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ner  a  moving  picture  show  is  not  '•servile  la-^ 
bor,"  and  not  prohibited,  within  the  meaning* 
of  section  2404,  Bev.  Laws  1911^  and  the  first 
snbdividon  of  section  iMOS,  IL  Xu  1910;  as 

amended  by  Laws  1918,  c  204. 

[Ed.  Note.— For  other  definitions,  see  Worda 
and  Phrases,  First  and  Second  Series,  Sedrrile 

Labor.] 

Appeal  from  County  Court,  Washington 
Connty;  Twn  George,  Judge  pro  tern. 

A.  L.  Ramsey  was  convicted  of  Sabbath 
tweaking,  and  be  appeals.  Reversed. 

Graver  &  Heyl  and  J.  R.  Charlton,  all  of 
Bartlesville,  and  J.  C  Daugherty,  of  Dewey, 
for  plalntifC  in  error. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  a  Hall, 
Asst.  Att7.  Gen.,  tor  the  Stata 

BESSET7,  J.  TbB  lnft>rmatton  charged,  In 
substance,  that  oa  Sunday,  December  16, 
1917,  A.  L.  Bams^  willfully  and  unlawfully 
performed  servile  labor  in  opening,  manag- 
ing, conducting,  and  operating  a  moving  pic- 
ture show  by  selling  tickets  of  admission,  ad- 
mitting divers  persons  thereto,  and  operat- 
ing a  certain  film  machine  therein,  which 
servile  labor  was  not  a  work  of  necessity  or 
charity. 

The  evidence  discloses  that  tbe  defendant 
OD  tbe  day  alleged  sold  tickets  and  admitted 
divers  persons  to  a  moving  picture  show  in 
Dewey,  Okl.;  there  was  no  evidence  that 
the  defendant  owned  or  conducted  the  show, 
or  that  he  had  anything  to  do  with,  tbe  oper- 
atl<m  of  the  film  machine. 

At  the  close  ot  tbe  testimony  Ona  defend- 
ant asked  for  a  peraiq»tory  luBtmctlon,  ac- 
quitting the  deftodant  <hi  the  ground  that 
the  testimony  failed  to  show  the  commission 
of  the  crime  tdiarged,  ot  any  crime;  This  ap- 
plication was  overruled,  and  an  exceptlcn  waa 
reserved  and  allowed.  Ooverlng  the  samo 
points,  certain  Instmcttons,  not  necessary 
here  to  redte,  were  requested  by  the  deCiBnd- 
ant  and'  refused  by  the  court,  to  wMeh  ex- 
ceptions were  also  taken  and  allowed.  Excep- 
tions were  also  saved  to  the  Instructions 
given. 

Tbe  Issues  here  involved  are  the  same  as 
decided  Ui  tlie  case  of  the  State  r.  Clbit 
Smith,  No.  A-2407. 196  Pac.  879,  recently  de- 
cided, but  not  yet  oflldally  rq^orted,  and  tm 
tbe  reasons  there  given  this  case  is  reversed, 
and  tbe  cause  bdow  is  ordered|  dismissed. 

DOTLE;  p.  J.,  concurs.  MATSON,  J.,  dis- 
qualified and  not  sitting. 
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RAMSEY  V.  STATE.   (No.  A-844S.) 

(CMminal  Court  of  Appeals  of  OMahooui. 
Jane  10, 1921.) 

fBvUabtu  »y  tt«  Oouri.) 

Sin^  •=94— Conriiotlig  moving  piotira  show 
01  9aU*y  Mt  "sorvllo  labor  wtthii  statute. 

Or^narily.  the  seUlag  of  admission  tickets 
and  coodacting  on  Sunday  in  an  orderly  manner 
a  moving  picture  show  la  not  "senile  labor,** 
and  not  prohibited  within  the  meaning  of  sec- 
tion 2404,  Rev.  Laws  1910,  and  the  first  suIh 
division  of  section  2406,  as  amended  bj  Laws 
1913,  c.  204. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrues,  First  and  Second  Seriea,  Servile 
Labor.] 

Appeal  frmn  County  Court,  WasUngton 
County;  Tom  GeorgOk  Judge  pro  ton. 

A.  li.  Baiha^  was  convicted  of  Sabbatii 
breaking,  and  be  appeala.  Reversed. 

Craver  &  Heyl  and  J.  R.  Charlton,  aU  of 
Bartlesvtlle,  and  J.  C  Daugherty,  of  Dewey, 
for  plaintiff  in  error. 

S.  P.  Freeling,  Atty.  Gen.,,  and  W.  a  HaU, 
Asst  Atty.  Gen.,  for  the  State. 

BBSSET,  J.  The  information  charged.  In 
anbstance,  that  on  Sunday,  December  23, 
1917,  A.  L.  Ramsey  willfully  and  unlawfully 
perf ontfed  servile  labor  In  opening,  managing, 
conducting,  and  operating  a  moving  picture 
show  by  selUng  tickets  of  admisision,  admit- 
ting divers  persons  thereto,  and  operating  a 
certain  film  machine  th«-eln,  which  s^Ue 
labor  was  not  a  work  of  necessity  or  charity. 

To  this  Information  a  demnrrer  was  filed 
by  the  defendant,  on  the  ground  that  the  In- 
formation failed  to  state  a  pnblic  ofTense, 
and  that  the  facts  recited  therein  did  not 
constitute  servile  labor  within  the.  meaning 
of  the  statutes  of  OUahoma.  Tbla  donurrer 
was  overruled,  and  the  defendant  allowed  an 
exception. 

The  evldmce  dlsdoses  that  the  defmdant 
on  the  day  alleged  sold  tickets  and  admitted 
divers  persons  to  a  moving  picture  show  In 
r>ewey,  Okl.;  there  was  no  evidence  that  the 
del^ndant  owned  or  c<Hiducted  the  show,  or 
that  he  had  anythhig  to  do  with  the  opera- 
tion of  the  film  machine. 

At  the  (dose  of  the  t^tlmony  the  dtfend- 
ant  asked  for  a  per«nptory  instruction,  ac- 
quitting the  defendant  on  the  ground  that  the 
testimony  failed  to  show  the  commlsslm  of 
the  crime  charged,  or  any  crime.  TIUb  ap- 
plication was  overruled,  and  an  exception 
was  teserred  and  allowed.  Covering  the 
same  points,  certain  instructions  not  neces- 
aaiT  bere  to  redto  were  requested  by  the  de- 
fendant and  refused  by  ttie  court,  to  which 
«xoq>tlon8  were  saved.    Ezcq>tlon8  were 


also  taken  and  allowed  to  Out  tnatmetkH 

given. 

The  issues  here  bivolved  are  the  nme  as 

decided  In  the  case  of  the  State  v.  Clhit 
Smith,  No.  A-2497,  198  Paa  879,  recenfly  de- 
cided, but  not  yet  officially  reported,  and  foe 
the  reasons  there  given  this  case  Is  reversed, 
and  the  cause  below  la  ordered  d^wniswd. 

DOYLE,  P.  J.,  concurs. 

MATSON,  J.,  dlsquaUfled  and  not  dtttafr 


STATE  V.  HOUSE.    (No.  A-2613.) 

(Orimteal  Oonrt  ot  Appeals  of  OUaboM. 

Jmie  10,  1921.) 

(SvUabu»  by  lAe  OenrtJ 

Sunday  «sb4— CondaetlaD  neviiit  plotaro  ibsv 
on  Snnday  not  ''sonrllo  labor^  wItMa  statstik 

Ordinarily,  the  selling  of  admisrion  tkitta 
and  conducting  on  Snnday  In  an  orderly  mm- 
ner  a  moving  picture  show  is  not  "servOe  la* 
bor,"  and  not  prohibited  within  the  meaning  of 
section  2404,  B«v.  Laws  1910,  and  the  first 
subdivision  of  section  2406  as  amended  by 
Laws  1918,  ft  204. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Vlrst  and  Second  Series,  SerrOt 
Labor.] 

Appeal  from  Cotmty  Court,  Coal  Gomty; 
P.  B.  WUhelm,  Judge.  ■ 

L.  C.  House  was  by  Information  charged 
with  Sabbath  breaking.  A  demurrer  to  the 
Information  was  sustained,  and  the  State 
appealB.  Affirmed. 

S.  P.  ITreeling,  Atty.  Gen.,  R.  HcSfinaa, 
Asst  Atty.  G«L,  and  Oea  T.  Balls,  Co.  Atty., 
of  Coalgate^  fbr  the  State. 

Trice  &  Bfome,  of  Ooalgate.  for  deCaod* 
ant  In  mor.  * 

BBSSBY,  J.  L.  a  House  was  by  InfOi^ 
matlon,  filed  October  18,  1916,  charged  with 
Sabbath  breaking  by  condncting  a  moving 
picture  show  on  Snnday.  To  this  informa- 
flon  he  Interposed  a  demurrer,  which  was 
by  the  court  sustained,  and  the  state  ap- 
peals. The  charging  part  of  the  infonaa- 
tion  Is  as  follow^ : 

"That  he,  the  said  L.  O.  House,  did  winfaDr 
and  unlawfully  keep  open,  ran,  operate,  engaga 
in  and  carry  on  his  moving  picture  show  is 
Coalgate,  Okl..  on  the  first  day  of  the  week, 
and  the  Iiord's  Day,  whidi  Is  commtm^  ci^ 
Sunday,  for  the  purpose  of  earring  on  and 
doing  hnsiness  by  running  said  moving  pictnr* 
suow  on  said  date,  said  business  being  the 
osaal  trade  carried  on  by  said  defendant,  and 
that  the  said  defendant  did  charge  and  reoetre 
and  collect  an  admittance  fee  of  ten  cents  of 
and  from  all  persona  who  entered  said  inovinf 
picture  show  and  witnessed  the  said  show. 


«nFer  otbar  oases  see  same  topic  aad  BJnr-NUHBBR  In  aU  Ker-Noaahsred  DlcMU  aMI  iDteM 


Digitized  by  Google 


OklO 


TKSESE  T.  STAXB 
«M  P.) 


889 


That  the  keeping,  rtmniBX,  operalins,  managing 
and  carrying  on  said  moving  picture  show  was 
for  moner  and  for  profit  and  gain,  and  waa  de- 
fendant's means  of  making  a  liTelibood,  and 
waa  a  continuation  of  defendant's  usual  trade 
ana  business  daring  the  week;  the  same  not 
being  a  work  or  trade  of  cbarity  or  neceasity, 
contrary  to  tlie  form  of  tbc  statutes  in  sucb 
cases  made  and  prorided,  and  against  the  peace 
and  dignity  of  the  state." 

The  defendant  Interposed  a  demurrer  to 
the  Information  on  the  ground  that  the  al- 
legations contained  in  said  Information  were 
Insufficient  to  show  any  offense  against  the 
laws  of  the  state  of  Oklahoma.  The  court 
sustained  the  demurrer,  and  the  state  re- 
fused to  plead  farther.  Whereupon  the 
coort  rendered  Judgment,  dismissing  the 
cause,  and  the  state  prosecutes  the  api>eal 
from  the  order  and  Judgment  sustaining  the 
demurrer  and  dlsmlsslDg  the  cattse. 

The  Issues  here  laTolved  are  dmtlar  to 
those  decided  in  the  case  of  the  State  t. 
CUnt  Smith.  196  Pac.  879,  recmUr 

decided,  but  not  yet  officially  reported,  and 
for  the  reasons  there  Klven  the  order  and 
Judgment  of  the  trial  court  la  afBrmed. 

aX)YLE.  P.  J.,  concurs. 

UATSON.  J.,  diaaualifled  and  not  sitting. 


TREESE  V.  STATE.   (No.  A-3600.) 

((Mminal  Court  of  Appeals  of  Oklahoma. 
Jane  16*  1021.) 

(SvIMiu  fty  As  Court.;  . 

Sanday  «=>4— Operating  movlag  plctnre  show 
■ot  "servile  labor,"  nor  "solllap,  offering  or 
exposlag"  for  sale  any  oommodlty  wtthln 
statote. 

Ordioarilj,  the  selling  of  tickets  and  the 
managing  and  operating  of  a  moving  picture 
show  on  Sunday  is  not  "serrile  labor,"  nor 
"selling,  offering  or  exposing  for  sale  of  any 
commodity,"  vittiin  tbe  meaning  oi  section 
2401.  Ber.  Laws  1910,  and  section  2405,  as 
amended  1^  Laws  1913,  c.  201. 

[Bid.  Note^For  other  definlUou,  see  Words 
and  Phrases,  First  and  Second  Series,  Servile 
Labor.] 

Appeal  from  Oonnty  Oourt,  Payne  Oountsr; 
WUberforce  Jones.  Judg& 

A.  L.  Treese  was  convicted  of  Sabbath 
breaking,  and  he  appeals.  Beveraed. 

Walter  Mathews,  of  Ouahlng.  tor  pijiinfiff 
Id  error. 

S.  P.  Freeling,  Atty.  Oen.,  and  W.  O.  Hall, 
ABst  Atty.  Gen.,  tot  tbe  State. 

BBSSEY,  J.  The  amended  information, 
upon  which  the  defendant  was  tried,  charg- 
ed in  substance  that  on  Sunday,  February  9, 


1910,  tbe  defendant,  A  L.  Treese,  willfully 
and  unlawfully,  in  the  city  of  CusUng,  kept 
op^  superintended,  and  managed  a  public 
picture  show,  and  that  he  then  and  there 
sold  to  the  public  for  gain  and  profit,  the 
privilege  of  admission  to  such  show  tdr  the 
sum  of  20  cents;  and  that  he  compelled  his 
servants  and  employees,  under  his  charge  and 
control,  to  perform  servile  labor  in  conduct- 
lug  such  show,  and  that  such  services  were 
not  works  of  necessity  or  charity. 

To  this  Information,  so  amended,  a  de- 
murrer was  filed  by  the  defendant,  alleging 
that  the  information  did  not  state  facts  suffi- 
cient to  constitute  a  public  c^ense;  that 
more  than  one  ofTense  was  cbarged  In  the 
amended  Information ;  that  tbe  things  charg- 
ed therein  as  being  sold  or  offered  or  ex- 
posed to't  sale  were  not  a  commodity;  that 
tbe  work  done  did  not  constitute  servile  la- 
bor ;  and  that  the  act  or  omission  charged  Is 
not  clearly  and  distinctly  set  forth  in  ordinary 
and  concise  language,  with  such  a  degree  of 
certainty  and  in  such  manner  as  to  enable 
the  defendant  to  understandingly  know  what 
is  intended,  or  to  enable  the  court  to  pro- 
nounce Judgment  upon  a  conviction  according 
to  the  right  of  the  case.  This  demurrer  was 
by  the  court  overruled,  and  tlie  defendant 
allowed  an  exception. 

The  evidence  disdoeed  that  the  defendant, 
on  the  Sunday  alleged  in  the  amended  in- 
formation, fw  a  money  conirtderatlon,  ad- 
ndtted  divers  persoxis  to  a  moving  picture 
show  in  Cushlng.  O^L,  there  being  operated 
and  managed  t)y  the  defendant.  At  the  close 
of  the  testimony  the  defendant  asked  the 
court  for  a  peremptory  Instructloo,  directing 
the  Jury  to  return  a  verdlet  of  not  guilty, 
for  the  reason  that  the  allegations  of  the  in- 
formation and  the  testimony  Introduced  fall- 
ed  to  show  that  a  crime  had  been  committed. 
This  motion  was  overruled,  and  an  exception 
reserved  and  allowed.  The  court  thereafter 
Instructed  the  Jury  that  to  keep  open,  man- 
age, and  superintend  a  theater  and  sell  tick- 
ets therefor  on  Sunday  is  servile  labor,  with- 
in the  meaning  of  the  law.  The  court  farther 
Instructed  the  Jury  that  all  manner  of  public 
selling,  ot  offering  or  exposing  for  sale  of 
any  commodity,  with  certain  exceptions  not 
necessary  to  notice  hoe,  Is  a  punishable  of- 
fense under  our  Sunday  statute.  These,  and 
other  instructions  given,  were  excepted  to 
by  the  defendant,  and  exceptions  allowed  by 
the  court 

The  issues  here  involved  are  similar  to 
those  decided  in  the  case  of  the  State  v. 
Clint  Smith.  A-2497. 196  Pac.  879,  Just  handed 
down  by  this  court,  but  not  officially  reported, 
except  that  in  this  case  it  seems  to  have  been 
the  contention  of  the  county  attorney  and  the 
trial  Judge  that  the  selling  of  theater  tickets 
was  the  sale  of  a  commodity  or  privilege, 
within  the  meaning  of  subdivision  4.  |  2405, 
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R.  h.  1910,  as  amended  by  act  <tf  Hay  17. 

1913  (cbapter  204). 

Webster's  New  International  DictLtmary 
defines  the  word  "commodity,"  In  the  sense 
here  used,  as  "a  parcel  or  quantity  of  goods, 
lacluding  everything  movable  that  Is  bought 
or  sold,  as  goods,  wares,  merchandise,  prod- 
ucts of  land  and  manufactures."  Black's 
Law  Dictionary  dehnes  the  term  as  "goods, 
wares,  and  merchandise  of  any  kind;  mov- 
ables; articles  of  trade  or  commerce." 

Applying  these  definitions  and  the  context 
of  subdivision  4,  section  2405,  supra,  wh^e 
the  term  "commodity"  is  used  In  connection 
with  the  sale  of  medicine,  bread,  meats.  Ice, 
drugs,  etc.,  it  would  appear  that  the  word 
does  not  refer  to  the  sale  of  a  privilege  to 
attend  a  moving  picture  show. 

The  question  of  whether  or  not  the  sale  of 
tickets  to  and  the  conducting  and  managing 
of  a  moving  picture  show  Is  servile  labor 
Is  discussed  at  length  In  the  case  of  the  State 
V.  Clint  Snkitb,  supra.  In  which  we  held  that 
such  acts  and  conduct  was  not  servile  labor 
within  the  meaning  of  the  statutes.  For  the 
reasons  there  given,  and  for  the  reastnu 
herein  stated,  this  case  is  reversed,  and  the 
cause  below  ordered  dismissed. 

DOYLE,  P.  J.,  concars. 
MATSON,  J..  dlsqnaUfled  and  not  parttd- 
pa  ting. 


(101  Or.  «2) 

BROSNAN  V.  B0QG8. 
(Supreme  Court  of  Oregon.  June  14,  1921.) 

1.  Watsra  aari  watar  eoarsaa  4b»2I7— Wattr 
■aatar  eaaaot  live  water  rifhts. 

Under  L;  O.  L.  H  6617,  6618  (Or.  L.  H 
6706,  6707),  as  to  duty  of  water  masters,  a 
water  master  la  an  execotiTe  officer,  whose  con- 
duct is  regulated  by  some  adjudicatioQ  of  water 
riidits,  and  bis  actdon  must  be  fouoded  on  some 
decree,  and,  imless  a  party  can  sbow  some 
each  right,  he  ia  not  protected  in  diverting  or 
using  water  by  any  aathorisation  by  the  water 
master. 

2.  Waters  and  water  eonrtss  «=>I30— Seep- 
age water  subject  to  prior  appropriattoa. 

If  tbe  proprietor  of  lands  would  enjoy  seep- 
age water,  he  must  take  it  and  use  it  before 
it  leaves  bis  premises,  and,  If  he  allows  it  to 
-escape  into  tbe  cbannel  of  the  stream,  he  can- 
not pursue  it  and  retake  it  as  against  the  ap- 
propriator  of  the  waters  of  that  stream. 

3.  Appeal  and  error  «s»23l( I)— Objection  msst 
be  particularized. 

Under  L.  O.  L.  {  170,  merely  to  object  with- 
out giving  any  reason  does  not  present  any 
question  for  review  in  tbe  Supreme  Court, 

4.  Evidenoe  «=3ll6— Explanation  of  testimony 
held  not  a  "self'servlng  declaration." 

Allowing  party,  as  witness,  to  give  an  ex- 
planation of  what  be  meant  by  his  previously 


given  testbnony,  is  not  error,  such  erplanatlno 
not  being  a  "self-serving  dedaration,**  wUch 
is  one  made  by  a  party  in  his  own  intervst  st 
some  time  and  place  out  of  court,  and  doea  aeC 
indnde  testimony  wfai^  he  gives  aa  witaeas  st 
the  triaL 

In  Banc. 

Appeal  from  Circuit  Court,  Ifalbeiir  Cona* 
(y;  Dalton  Biggs,  Judge. 

Action  by  T.  J.  Brosnan  against  D.  7. 
Boggs  and  others.  From  Judgmrat  for  pialo* 
tifF,  the  named  defendant  appeals.  Affinnad. 

The  (nls^nal  complaint  In  this  cause  wu 
against  Ivers,  Boggs,  Dolan,  and  Gombett 
A  demorm  to  that  pleading  was  snstaloed, 
and  tlie  plaintiff  amended,  making  only  Ivm 
and  Boggs  defendants.  After  alleginf  Us 
rightful  po8sessl<m  of  certain  realty  In  Mai- 
henr  connty,  the  plaintiff  declares  In  soIk 
stance  that  he  has  an  adjudicated  to 
a  certain  portion  of  the  water  flowing  in  WB- 
low  creek,  datii^;  from  tbe  year  1872.  fior 
192.68  acres  of  said  land,  which  water  be 
has  used  in  producing  crops  and  pasturage 
on  the  land.  He  says  also  that  both  Ivers 
and  Boggs  claim  water  rights  in  WlUow 
creek,  but  that  they  are  all  Inferior  to  bis 
in  tlrae  and  right  He  charges  that  Ivos 
and  Boggs,  acting  together,  built  dams  In 
the  stream  above  his  premises  and  maintain- 
ed them  during  the  Irrlgatlw  seascm  of  1918. 
diverting  the  water  so  that  he  could  not  oas 
the  same  under  his  senior  rl^.  He  dalma 
damages  on  account  thereof. 

Boggs  answered  as  follows: 

"Comes  now  D.  F.  Boggs,  and  for  binuelf 
alone,  and  answering  to  the  amended  complaint 
of  the  plaintiff,  denies  generally  and  specifical- 
ly each  and  every  allegation  contained  in  uid 
amended  complaint,  save  and  except  what  is 
herein  modified,  qualified,  ezpli^ned,  or  affinna- 
tively  alleged;  and  avers  that  all  of  the  water 
used  by  defendant  during  the  year  of  1918^  on 
the  farm  of  defendant,  or  elsewhere,  the  uine 
being  tbe  waters  of  Willow  creek.  Malhear 
county,  were  go  used  by  defendant  under  tbe  im- 
mediate control  and  supervision  of  Georse  G<hii- 
bert,  water  master  of  Malheur  connty,  Or., 
and  who,  during  all  of  the  irrigating  season  of 
the  year  of  1918,  was  hi  charge  of  and  in  «m- 
trol  of  tbe  distribution  of  the  waters  of  tbt 
said  stream ;  and  that  this  defendant  used  no 
water  for  irrigating  or  for  other  purposes  other 
than  by  the  direction  of  him,  tbt  said  Ocovs 
Gombert,  water  master,  as  aforesatd." 

This  was  traversed  by  tbe  reply. 

Ivers  died  during  the  pendency  of  the  lo- 
tion. His  executors  were  subsdtnted  In  bis 
place  and  filed  an  answer,  upon  which  Is- 
sues were  Joined.  The  case  went  to  trial, 
resulting  in  a  Judgment  in  favor  of  tbe  plain- 
tiff against  both  defendants.  Bi^gs  alone 
appealed;  hence  no  further  notice  will  be 
taken  of  the  connection  of  Ivers  with  Oa 
case. 
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Or^  BROSNAN 

(»r 

George  W.  Hayes,  of  Tale  (Hawley  &  Haw- 
ley,  of  Boise.  Idaho,  on  the  brief),,  for  appel- 
lant 

O.  McGonaglll,  of  Ontario,  and  Gary  M. 
Bader,  of  Walla  Walla,  Wash.  (Will  B,  King, 
of  Wasbinstoi,  D.  od  the  brief),  for  re- 
spondent. 

BDRNETT,  O.  J.  (after  stating  the  facts 
as  above).  [1]  Tlie  first  two  points  sug- 
gested by  Boggs  in  his  brief  are  these: 

(1)  "Since  appellant  took  no  water  except 
that  delivered  to  him  by  tbe  water  master,  he  la 
not  liable  for  any  damages  sustained  by  the 
plaintiff."  Aod  (2)  "The  court  erred  in  refus- 
ing to  instruct  tbe  Jury  that  tbe  defendant  had 
a  right  to  constmet  dams  in  Willow  creek  in 
»der  to  divert  water.** 

It  will  be  noted  that  Boggs  does  not  plead 
any  right  In  himself  to  the  water,  bat  says 
only  that  he  took  what  tbe  water  master 
gave  him.  In  snbatance  thla  is  Ufce  the  plea 
of  Adam  when  accused  of  eating  the  forbid- 
den fmft : 

TFhe  woman  whom  thoo  garest  to  be  with  me, 
die  gave  me  of  the  tree,  and  I  6iA  eat"  Gen- 
eris Ui.  12. 

In  that  instance  the  pleading  was  held  to 
be  bad,  and  in  principle  that  has  been  the 
law  ever  since.  Under  sections  6617  and 
«618,  L.  O.  L.  [5706  and  5707,  Or.  L.],  cited 
by  the  defendant,  it  is  the  doty  of  the  water 
master  to  divide  the  water  of  natural 
streams  "among  the  several  ditches  and  re«- 
erroirs,  taking  water  therefrom,  according 
to  the  rights  of  each,  respectively.  •  •  • 
The  water  master  shall  have  authority  to 
r^rulate  the  distribution  of  water  among  the 
various  users  under  any  partnership  ditch  or 
reservoir,  where  rights  have  been  determin- 
ed, in  accordance  with  existing  decrees. 
•  •  •  Said  water  master  shall,  as  near 
as  may  be,  divide,  regulate  afid  control  the 
use  of  tbe  water  of  all  streams  within  his 
district  by  such  closing  or  partially  closing 
of  the  heed,  gates  as  will  prevent  the  waste 
of  water,  or  its  use  in  excess  of  the  volimie 
to  which  the  owner  of  the  right  is  lawfully 
entitled."  The  water  master  la  an  execn- 
tive  officer,  whose  conduct  Is  regulated  by 
some  adjudication  of  the  righOi  to  the  water 
which  is  to  be  divided.  His  action  most  be 
founded  upon  some  decree,  and  unless  a  par- 
ty can  show  some  such  right,  he  cannot  be 
protected  by  the  action  of  the  water  master, 
who  In  turn  can  Justify  only  on  some  estab- 
lished right  As  he  has  not  pleaded  a  right 
to  divert  water  from  the  stream,  the  defend- 
ant cannot  complain  because  the  court  re* 
fused  to  instruct  the  Jury  that  he  bad  a  rl^ 
to,  build  dams  in  tbe  creek. 

[2]  The  defendant  excepted  to  an  Instrofr 
tlcn  reading  In  part  as  follows: 

'Velther  Is  the  water  master  required  to  per- 
mit water  to  go  down  the  stream  when  sudi 
action  would  amount  to  waste  of  the  water.  If 
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you  find  therefore  in  this  case  at  any  time  that 
if  the  water  bad  been  allowed  to  fiow  down  the 
stream  without  let  hindrance  it  would  not^ 
including  any  seepi^e  water  that  may  arise  be- 
tween that  point  and  tbe  plaintiff's  premises, 
reach  the  plaintiff's  premises,  then  the  defend- 
ants cannot  be  blamed  because  the  turning  of 
the  water  down  the  stream  In  such  an  instance 
would  amount  to  a,waste." 

Tbe  objection  to  tbe  charge  quoted  In  part 
was  the  Inclusion  of  seepage  water.  Clear- 
ly the  instruction  had  reference  to  water 
flowing  in  the  channel  of  tbe  creek.  In 
Boyce  v.  Cupper,  87  Or.  256,  61  Pac.  642,  tbe 
right  oC  tbe  landowner  to  water  percolating 
the  sol]  boieatb  tbe  surface  was  recognized ; 
but  it  was  said  in  tbe  same  opinion : 

"If  such  springs  have  a  well-defined  channel 
wliich  conducts  the  water  into  a  stream,  an  ap- 
propriation of  the  waters  of  the  latter  is  ipso 
facto  an  application  of  the  water  of  the  spring 
to  a  beneficial  use.  Low  v.  Biior,  25  Or.  tSSU 
37  Pac.  82.  When  a  stream  Is  supplied  by  per- 
colation, if  tbe  ownership  of  the  water,  after  it 
reached  the  channel,  continued  in  the  person 
from  whose  land  it  imperceptibly  emanated, 
thereby  entitling  him  to  recapture  it  in  the 
stream  at  any  point  below,  the  right  of  prior 
appropriation  would  b«  practically  dialed;  but, 
as  such  right  fa  fully  recognized  and  firndy  es- 
tablished by  the  courts  in  the  arid  regions  <tf 
tbe  Padfie  Coast  states  and  territories,  it  fol- 
lows that  the  right  insisted  upon  does  not  ex- 
ist" 

The  principle  as  to  seepage  water  is  that, 
If  the  proprietor  of  the  lands  would  enjoy 
the  same,  he  must  take  it  and  use  it  before 
it  leaves  his  premises.  If  be  allows  it  to 
escape  into  the  channel  of  the  stream,  he 
cannot  pursue  it  and  retake  it  as  against  tbe 
approprlator  of  the  waters  of  that  stream. 
No  doubt  all  streams  are  fed  more  or  less 
by  seepage  water  which  gets  Into  the  chan- 
nel from  no  visible  source.  As  indicated  la 
Boyce  V.  Cupper,  supra,  it  would  destroy  the 
whole  Irrigation  system  of  the  arid  states, 
if  such  water  could  be  pursued  into  tbe 
stream  by  the  landowner  on  whose  premises 
the  seepage  began.  No  error  was  commit- 
ted on  this  point. 

[S]  Three  other  assignments  of  error  are  as 
follows: 

"The  court  erred  in  permitting  testimony  as 
to  the  flow  of  Waiow  creek  in  1917." 

"The  cpnrt  erred  in  permitting  Brosnan  to 
testify  as  to  what  his  pasturage  was  for  the 
years  1016  and  1917.*' 

"The  court  erred  in  permitting  the  witness 
Brosnan  to  testify  as  to  what  it  cost  Iiim  to  dig 
a  well  upon  bis  land." 

On  each  of  these  points  the  language  of  tbe 
bill  of  exceptions  Is  as  follows: 

"Defendant  by  Us  attorneys  duly  objected, 
wUdi  Injection  was  overruled  by  the  court** 

No  reason  for  the  objection  Is  assigned. 
Section  17%  Or.  I..,  settled  this  matter  tbns: 
"Tbe  point  of  exception  shall  be  particular- 
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I7  atated.**  Merely  to.  object,  without  giving 
any  reason  for  the  exception,  does  not  pre* 
sent  any  question  for  review  in  this  court. 

[4]  We  learn  from  the  biU  of  exceptions 
that  while  the  plaintiff  was  on  the  stand  as 
a  witness  In  his  own  behalf,  he  was  allowed 
to  give  an  explanation  of  some  testimony  he 
bad  given  the  day  before,  in  ^ect  that  his 
land  and  that  of  the  defendants  was  of  the 
same  character.  In  explaining  his  testimony 
he  pointed  out  In  substance  the  difference 
between  the  vegetation  on  his  land  and  that 
of  the  defendant,  and  some  other  particulars 
not  necessary  to  be  mentioned.  It  Is  claim- 
ed that  the  court  erred  In  refusing  to  strike 
out  this  explanation.  In  Padfie  Export  Co. 
V.  North  Pacific  Lumber  Co.,  46  Or.  194.  206, 
80  Pac.  105,  110,  a  witness  was  allowed  to 
explain  what  he  meant  by  the  use  of  certain 
language.  The  court  there  said: 

"This  was  proper.  The  witaess  was  still  un- 
der ezamiDBdoD,  and  if  he  gave  oat  an  errone- 
ous tmpression  of  the  facts  at  he  onderstood 
them,  he  bad  a  perfect  right  to  make  the  cor- 
rectioD  in  the  presence  of  the  jury.  The  same 
thing  would  be  tme  if  the  erroneoos  impression 
were  contained  in  a  letter  he  had  written  rela- 
tive to  the  subject,  bat  the  whole  would  be  a 
matter  for  the  Quit's  consideration  as  to  the 
weight  that  should  b«  attached  to  It** 

nw  mplanatlon  heSre  In  qnestlon  Is  sot  a 
aelf-wrving  declaratitm,  as  argued  by  coun- 
sel. Such  a  declaration  Is  one  made  by  a 
party  In  his  own  Interest  at  srane  time  and 
place  out  of  court,  and  of  course  cannot  as 
a  general  rule  be  admitted  In  evidence.  It 
does  not  ref«  to  testimony  which  he  gives 
as  a  witness  at  the  trial.  If  a  party,  ap- 
pearing as  a  witness  In  his  own  bdialf.  were 
denied  the  rl^t  of  giving  testimony  favor- 
able to  himself,  the  privilege  of  being  a  wit- 
ness, although  a  party,  muld  be  destroyed. 

On  the  questions  presented  In  the  brief 
for  review  there  was  no  error  In  the  proceed- 
ings In  t^e  circuit  court. 

Tbe  Judgment  Is  therefore  affirmed. 


(101  Or.  U) 

Is  re  NELSON'S  ESTATE. 

JOHNSON  V.  TAYLOR  et  at. 

(Supreme  Court  of  Oregon.  June  21,  1921.) 

I.  Appeal  asd  error  «=s»4l7(3)  —  Attorsey  of 
asother  stale  not  admitted  wltliia  the  sute 
easROt  slgs  aotloe  of  appaaL 

Under  Or.  L.  H  1074, 1078,  defining  "attor- 
ney," and  sections  1081  and  1093—1,  providing 
for  appearance  by  attorneys  of  other  states  and 
for  tiielr  admission  to  practice,  an  attorney 
admitted  to  practice  in  two  other  states,  bat  not 
in  Oregon,  is  not  an  attoroey  who  can  sign  a 
notice  of  appeal  under  section  060. 


2.  Appeal  and  efTor  «=94I7(3)— Notice  slgaed 
by  one  net  party  or  attorney  dees  net  the 
Jurisdiction. 
A  notice  of  appeal  is  Jurisdictional,  and 
mast  comply  with  every  reqairement  of  the 
law,  and  ^erefore  a  notice  not  rigned  by  tbe 
par^  or      a  regularly  admitted  attorney  ^ 
the  court  as  required  by  Or.  L.  |  QGOk  <s  la- 
effectnal  for  any  purpose. 

In  Banc 

'  Appeal  from  Glrcntt  Court;  ITmatllU  Ooon* 
ty;  Gilbert  W.  Phelps,  Judge. 

In  the  matter  of  the  estate  of  Jackson  Nti- 
son,  deceased.  On  appeal  by  Lee  Johnstm 
from  an  order  of  the  probate  court  appoint- 
ing T.  D.  Taylor  and  another  as  executors 
and  administrators  of  the  estate  of  JacksoD 
Nelson,  deceased.  Itte  appeal  was  diamtssed 
by  the  drcoit  court;  snd  Jobnaoii  appeals. 
Affirmed. 

This  is  an  appeal  from  an  order  of  the  cir- 
cuit court  dismissing  the  appeal  of  Lee  John- 
son from  an  order  of  the  county  court,  .whldi 
latter  order  was  made  in  the  course  of  cer- 
tain probate  proceedings,  the  parUcolars  of 
which  are  as  foUawa:  In  October,  1919. 
Jackson  Ntis<m  died  In  Umatilla  county.  Or., 
leaving  a  will  whereby  he  appointed  David 
Taylor  his  necutor,  providing  that,  in  case 
David  Taylw  should  die  before  the  testator, 
T.  D.  Taylor  and  sons  of  David  Taylor  should 
be  Joint  executors.  Tbe  will  was  admitted  to 
probate  on  October  27,  and  David  Tayl<w  was 
designated  by  the  court  as  executor.  David 
Taylor  died  on  March  29,  1^,  and  on  AprU 
28  Lee  Johnson  flled  a  petition  to  be  appoint- 
ed administrator  with  the  wlU  annexed  of 
the  estate  of  Jackson  Nela<»,  on  the  ground 
that  be  was  the  principal  creditor  of  said  es- 
tate. On  the  same  date  T.  D.  Taylor  and  V. 
R.  Taylor  flled  a  petitlcm  to  be  appointed  ex- 
ecutors and  administrators  vrith  the  will  an- 
nexed of  said  estate,  setting  up  the  provldosis 
of  tbe  wIU  designating  them  under  certain  dr- 
cumstanoes  to  be  executors,  and  that  David 
Taylor  was  the  dilef  benefldary  under  the 
will  of  Jackson  Nelson,  l^ereupon  the  county 
court,  on  May  5, 1920,  made  an  order  appoint- 
ing the  Taylors  as  executors  and  administra- 
tors with  the  .will  annexed  of  said  estate- 
A  notice  of  appeal,  regular  in  form,  vraa 
served  upon  the  Taylors,  whldi  notice-  was 
subscribed,  **J.  W.-  Brooks,  Attorney  for  Pe- 
titioner, Lee  Johnson."  Brooks  was  a  r^- 
larly  admitted  attorney  In  North  GaroHna, 
and  was  a  regularly  admitted  and  practicing 
attorney  of  the  state  of  Washington,  but  had 
not  been  admitted  to  practice  in  Oregon  at 
chat  time,  or  at  any  other  time  {veTious  to 
tbe  hearing  of  the  motion  hereinafter  re- 
ferred to.  On  July  7,  1920,  on  motion  of 
James  A.  Fee,  attorney  for  the  Taylors,  the 
appeal  was  dismissed  for  the  reason  that  tbe 
notice  of  aiveal  was  not  signed  by  the  petl- 
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floiwr  or  b7  any  attorney  antboriwd  to  prac- 
tice In  this  states  From  this  order  tlie  peti- 
tioner, JotmsoD,  appeals. 

J.  W.  BrookB,  of  Walla  Walla.  Wash.,  for 
appellant. 

James  A.  Fee.  of  Pendletoo  (Fee  &  Fee,  of 
Pendleton,  <m  the  brief)*  for  respondcuts. 

HcBRIDE,  J.  (after  stating  the  facts  as 
above).  [1]  Section  500,  Or.  L.  (Olson's  Com- 
pilation} provides  that  a  party  desiring  to 
appeal  shall  "cause  a  notice  signed  by  him- 
self or  attorney  to  be  served  upon  the  ad- 
verse party."  Section  1074  defines  "attorney" 
u  follows : 

"An  attorney  Is  a  person  aatborized  to  ai»- 
pear  for  and  represent  a  party,  in  the  written 
proceedings  in  any  action,  suit,  or  proceeding, 
in  any  stage  thereof.  An  attorney,  other  than 
the  one  who  represents  the  party  in  the  writ- 
ten  proceedings,  may  also  appear  for  and  rep- 
resent a  party  In  courts  or  before  a  judicial 
officer,  and  then  he  Is  known,  in  the  particular 
action,  stdt,  or  proceeding,  as  counsel  only, 
and  his  authortty  is  limited  to  the  matters  that 
transpire  in  the  court  or  before  sodi  officer 
at  the  time." 

Section  1076  is  as  follows: 

.  '*An  attorney  is  a  public  officer,  but  any  per- 
son may  act  in  that  capacity  who  has  be«i  ad- 
mitted as  such  by  the  Supreme  Court  of  this 
state,  or  may  hereafter  be  admitted,  as  pro- 
vided In  this  chapter." 

Section  1081  proTides  that: 

"Whenerer  it  appears  that  a  person  of  any 
other  abite  or  country  Is  an  attorney  of  the 
highest  court  of  record  in  sudi  state  or  eonn- 
try,  be  may  appear  as  counsel  for  a  party  In 
a  particular  action,  suit,  or  proceeding  thm 
pending  in  court,  or  before  a  judicial  officer  of 
this  state,  but  not  otherwise;  provided,  how- 
ever, that  upon  proof  that  he  is  a  person  of 
good  moral  character,  wtiicb  may  he  proved  by 
any  evidence  satisfactory  to  the  court,  he  may 
be  admitted  generally,  hy  the  Supreme  Court, 
as  an  attorney,  in  all  respects  ss  if  he  were  a 
dtizen  of  this  state,  and  shall  be  permitted  to 
practice  in  all  courts  of  this  state;  provid^ 
that  the  state  or  country  of  which  such  appli- 
cant is  a  resident  or  citizen  admits  to  Its  bar, 
and  to  practice  in  its  courts,  attorn^  who  are 
dtixens  of  tbis  state." 

Section  1093—1  provides  that : 

"It  shall  be  unlawful  for  any  person,  firm, 
association  of  persons  or  corporation  to  engage 
in  the  practice  of  law  within  the  state  of  Ore- 
gon after  the  takiug  effect  of  ttiis  act,  without 
first  having  been  duly  admitted  and  licensed  as 
an  attorney  at  law  in  the  courts  of  this  state." 

'  [2]  Fran  a  mere  inspection  ot  them  sec* 
tlons  It  clearly  appears  that  Ur.  ^otika  was 
not  an  attorn^,  within  the  meaning  of  our 
laws;  and,  not  being  so,  he  bad  no  autiiorlty 
to  sign  a  notice  of  appeal.  A  notice  of  appeal 
U  Jnrtsdictlonal.  and  every  reonlrement  of 


the  law  prescribing  the  time  and  means  of 
taldng  die  appeal  is  Jurisdictional  and  can- 
not be  waived  either  by  the  parties  or  the 
court.  A  notice  not  signed  by  the  party  or 
by  a  regularly  admitted  attorney  of  this 
court  Is  Ineffidrat  for  any  purpose. 
The  decree  of  the  circuit  court  Is  affirmed. 


rtOl  Or.  18) 

NORTH  POWDER  MILLING  &  MERCAN- 
TILE  CO.  V.  PACIFIC  FRUIT 
EXPRESS  CO. 

(Supreme  Court  of  Oregon.    June  21,  1921.) 

1.  Waters  and  water  courses  <^)38— Ocoa< 
slonar  dlversioa  of  water  under  temporary 
license  held  not  to  support  easement  or  dalm 
by  adverse  user. 

Where  defendant  ased  the  surplus  water 
leaving  iriaintiff's  ditch  by  a  spillway,  the 
fact  that  occasionally,  under  a  temporary  li- 
cense, it  obstructed  the  ditch  below  the  spill- 
way in  order  to'divert  water  mto  tbe  spillway 
would  not  support  a  daim  oi  an  easement  in 
the  ditch  or  a  daim  by  adverse  user. 

2.  Waters  ani  water  eonrses  «=»I52(II)— 
Where  deoree  dM  not  adjudleate  ownership 
of  ditch,  water  naster  held  without  antherlty 
to  permit  taking  of  water  from  ditoh. 

Where  in  a  proceeding  to  adjudicate  water 
rights  the  finding  of  the  board  of  control  and 
circuit  court  that  U  appropriated  waters  by 
diverting  them  through  a  ditch  into  plaintUTs 
millrace  and  then  diverting  them  from  the 
millrace  was  unsupported  by  L/s  claim  or 
testimony,  and  the  decree  merely  adjudged 
that  L.  was  the  owner  of  second  feet  of 
water  wlthoot  pretendmg  to  settle  the  owner* 
ship  of  any  particular  ditch  or  of  the  right  to 
use  it,  conceding  that  tbe  board  had  jurisdic- 
tion of  such  questions,  the  water  master  had 
no  authority  to  authorise  defendant,  L.'s  suc- 
cessor in  title,  to  take  water  from  plaintiff's 
ditch. 

3.  Waters  and  water  courses  d=>l52(5)— Wa- 
ter master  held  not  necessary  party  to  suit 
to  enjoin  taking  of  water  from  plaintiff's 
dItoh. 

Where  the  decree  in  a  proceeding  to  es- 
tablish water  rights  did  not  pretend  to  settle 
the  ownership  of  any  particular  ditch  or  the 
right  to  use  the  same,  tbe  water  master,  who 
has  claimed  to  have  permitted  defendant  to 
take  water  from  plaintiff's  ditch,  was  not  a 
necessary  party  to  a  suit  to  enjoin  ,  sndi  taking. 

4.  Water*  and  water  eonrses  «s=>l52(3)— In- 
terferenoe  with  dKch  and  appllanoee  ander 
olain  of  right  enjoined,  though  there  had  heea 
only  one  oeoasloa  eabsing  serious  Injnry. 

Where  defendant  claimed  the  right  to  enter 
plaintiff's  ditch  and  tamper  with  its  applianc- 
es, not  only  st  present  but  in  the  future,  for 
tbe  purpose  of  taking  water  therefrom,  and 
had  on  several  occasions  interferea  with  such 
appliances,  plaintiff  was  entitled  to  an  injunc- 
tion, though  only  one  of  such  Interferenceit  had 
occasioned  serious  injury:  the  others  being 
ealenlated  to  produce  some  injury. 
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In  Banc. 

Appeal  from  Clrcnlt  Conrt^  Union  Conntr ; 
J.  W.  Knowles.  Judge. 

Suit  by  the  North  Powder  MllUng  &  Mer- 
cantile CkHnpany  against  the  Pacific  Fruit 
Express  Company.  From  a  decree  for  plain- 
tiff, defendant  appeals.  A£9rmed. 

The  plaintiff  Is  a  corporation  engaged  In 
operating  a  flonriug  mill  at  North  Powder  In 
Union  county.  Or.  The  defendant  is  a  cor- 
poration engaged  In  the  cutting,  storing,  and 
Bblpping  ice  from  a  pond  above  and  con- 
tlguons  to  the  mill  owned  and  operated  by 
the  plaintiff.  This  suit  Is  brought  by  the 
plaintiff  to  enjoin  the  defendant  from  tak- 
ing water  from  a  ditch  owned  by  the  former 
and  passing  near  defendant's  Ice  pond.  The 
complaint  alleges : 

"That  plaintiff  is  the  owner  of  an  adjadicat- 
ed  water  right  of  and  to  the  waters  of  North 
Powder  river  to  the  extent  of  25  second  feet 
thereof  for  power  purposes,  with  a  date  of 
priority  of  year  1870,  whieu  water  right 
haa  been  and-  now  is  ased  for  the  generation 
of  power  for  the  operation  of  a  fioarmill  own- 
ed by  plaintiff  which  is  situated  in  the  north- 
east quarter  of  the  eoathensC  Quarter  of  sec- 
tion 22,  township  6,  south  of  range  39,  east 
of  the  Willamette  meridian  -in  Union  county, 
state  of  OregOQ. 

"That  plaintiff's  predecessors  In  interest,  in 
the  year  1870,  for  the  purpose  of  conducting 
the  water  so  adjudicated,  from  the  said  North 
Powder  river  to  the  said  mill,  built  and  con- 
structed dams  at  the  point  of  diversion,  a  ditch 
from  the  said  dam  to  a  point  near  the  mill  site, 
and  a  millrace,  all  for  the  purpose  of  generat- 
ing power  to  operate  said  mill;  and  said  2S 
second  feet  of  water  was  conveyed  through 
said  ditch  and  said  millrace  in  the  year  1870 
for  the  purpose  of  generating  said  power  as 
aforesaid,  and  has  been  so  conducted  and  so 
used  each  and  every  year  thereafter,  and  is 
now  being  so  used  in  ttte  manufacture  of  flour 
and  other  mill  products  for  a  benefidal  pur- 
pose. 

"That  during  certain  seasons  of  the  year, 
when  tiiere  is  an  abnndant  rainfall  and  when 
the  melting  snow  runs  down  said  river,  the 
flow  of  water  In  said  plaintiff's  ditch  la  greater 
than  2S  second  feet. ,  To  prevent  this  surplus 
from  flowing  on  into  the  said  millrace  at  these 
seasons  of  the  year,  plaintiff  constructed  at  a 
convenient  place  along  the  said  ditch  a  tap 
and  box  so  regulated  apd  sized  that  no  more 
than  the  adjudicated  amount  -of  water  can  run 
on  down  into  said  millrace;  and  near  the  said 
tap  and  box  plaintiff  has  constructed  and  con- 
tinuously maintained  a  waste  gate  whereby  and 
through  which  the  surplus  '  during  the  said 
seasons,  over  and  sbor^  the  25  second  feet 
aforementioned,  rues  off  and  enters  a  waste 
ditch  throQgh  which  the  said  surplus  returns 
to  the  channel  of  said  river, 

"The  plaintiff  herein  has  been  at  all  times 
mentioned  herein  and  is  now  the  sole  owner  of 
all  the  ditches,  rights  of  way  for  ditches,  taps, 
boxes,  gates,  millrace,  mill,  dam.  and  all  things 
connected  tiierewith  and  hereinbefore  men- 
tioned. 

"That  plaintiff  conducts  and  operates  a  mill- 
ing business  produdng  a  brand  of  flour  and 


mill  products  of  excellent  qnality  and  good 
price,  which  flour  and  mill  products  bring  a 
good  price  in  the  market,  and  give  to  plaintiff 
a  large  profit  That,  however,  the  quiOity  of 
the  flonr  end  mQl  products  so  produced  is  de- 
pendent upon  an  nnbroken  flow  of  26  second 
feet  of  water  for  power  purposes,  and  if  the 
continuity  or  volume  of  said  flow  is  interrupted 
or  decreased  or  increased,  said  interruption, 
increase,  or  decrease  changes  the  qieed  of 
the  ma<diiuery  used  in  the  said  milling  opera- 
tions, and  so  causes  an  inferior  brand  of  flour 
and  min  products  to  be  produced,  which  in- 
ferior brand  of  flour  and  products  when  placed 
upon  the  market  by  plaintiff  brings  a  lower 
price  tban  the  best  products,  and  injures  the 
reputation  of  the  products  produced  by  plain- 
tiff. The  extent  of  the  injury  thus  caused  is 
unknown  to  plaintiff,  is  irreparaUe,  and  is 
impossible  to  estimate  in  money. 

"For  many  years  prior  hereto,  defendant 
and  its  predecessors  in  interest  have  repeat- 
edly and  without  leave,  Ucense,  or  permissiiHi 
of  plaintiff  gone  upon  plaintUTs  ditch  and  mill- 
race  and  interfered  with  the  same,  and  in- 
terfered with  the  adjustment  of  the  tap  and 
box  and  waste  gate  as  hereinbefore  described, 
and  have  by  this  said  interference  diminished 
and  otherwise  interfered  with  the  continuity 
and  volume  of  the  flow  of  water  of  25  second 
feet  as  hereinbefore  described,  and  have  thus 
caused  damage  to  plaintiff  as  alleged  in  para- 
graph 7  of  this  complaint  That  defendant  now 
threatens  to  continue  to  do  the  same  with  tiie 
avowed  purpose  of  causing  pl^tiff  damage  as 
alleged,  and  causing  plaintiff  to  shot  down  and 
cease  to  operate  its  said  mill,  and  defendant  ffid, 
on  the  25th  day  of  October,  1919,  so  go  upon 
said  ditch,  and  so  interfere  with  said  tap,  box. 
and  waste  gate  as  alleged,  and  threatens  to 
continue  to  do  so'  In  the  future  to  plaintiff's 
irreparable  and  inestimable  damage,  unless  re- 
strsined  by  an  ord«r  of  thJs  hworaUe  eoart" 

Tbe  defendant  answered,  d^yin^  plain- 
tiff's ownership  of  the  ditdi  in  question,  and 
alleging  that  plaintiff's  predecessors  in  In- 
terest and  those  ot  the  defendant  J<4ntly 
maintained  tbe  ditch  since  1886.  For  a  fur- 
ther defense  the  following  matter  is  pleaded 
In  bar: 

"That  in  the  year  1886  Andrew  O.  Ixm  ap- 
propriated the  waters  of  North  Powder  river 
for  ice-making  purposes  by  diverting  the  same 
into  and  through  tiie  millrace  of  plaintiff,  and 
diverting  from  said  millrace  into  and  througn 
a  ditch  to  the  ice  plant  of  said  defendant;  that 
said  water  was  at  said  date  and  has  ever  itaiee 
been  diverted  from  the  channel  of  said  river 
into  a  reservoir,  and  thence  into  said  ice  plant, 
and  that  plaintiff's  predecessor,  Andrew  O.  Lm, 
thereby  became  and  waa  entiUed  to 
of  said  waters  for  said  purpose. 

"That  in  the  year  1912  a  proceeding  was 
h^d  before  the  board  of  control  of  the  state 
of  Oregon  [renamed  state  water  board,  I^wa 
1913,  chapter  82]  for  water  district  No.  2,  en- 
titied  'In  the  matter  of  the  determinati<m  el 
the  relative  rights  of  the  various  claimants  to 
the  waters  of  North  Powder  river  and  its  trib- 
utaries, a  tributary  of  Powder  river,'  and  in  said 
proceeding  various  daims  were  made  for  the 
right  to  use  the  watera  of  said  North  I^»«der 
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river,  and  varions  contests  filed,  and  in  and  by 
the  order  of  said  board  of  control  [atate  wa- 
ter board]  dated  Jannar;  22,  1912,  tbe  said 
Andrew  O.  Lon  was  adjudged  to  be  the  own- 
er of  a  water  riffht  of  and  to  the  waters  of 
North  Powder  riTer  for  tee-maUng  pnrposes, 
with  the  date  «f  t^oritr  of  the  year  1886  to 
the  extent  of  2Ji  second  feet  thereof,  tbe  same 
to  be  taken  by  diverting  the  same  through  the 
ditdi  and  miilrace  of  North  Powder  BfiUin^  & 
Mercantile  Company,  and  from  thence  diverting 
same  into  and  tbroagh  a  ditch  to  the  ice  plant 
of  the  said  Andrew  U.  Lnn. 

"That  thereafter  appeals  were  proeeeoted 
from  said  order  of  said  board  of  control  [state 
water  board]  to  the  dreait  court  of  the  state 
of  Oregon  tor  Union  county,  and  from  said 
circuit  court  to  the  Supreme  Court  of  tbe 
state  of  Oregon,  and  that  the  final  decree  in 
said  cause  was  thereafter  entered,  affirming 
the  decision  of  tbe  said  board  of  control  I  state 
water  board]  with  respect  to  the  said  water 
right  of  said  Andrew  O.  Lun,  and  that  the  said 
Andrew  O.  Lon  thereby  became  the  owner  of 
an  adjntUcated  water  right  of  2J^  second  feet 
of  the  waters  of  North  Powder  river  for  ice- 
making  purposes  diverted  in  the  mamier  here- 
inbefore described. 

"That  thereafter  defendant  by  conveyance 
from  said  Andrew  O.  Lun  became  the  owner  of 
said  water  right  and  of  said  ice  plant  and  ice- 
making  bosinesB,  and  defendant  has  ever  since 
been  and  is  now  entitled  to  said  adjudicated  wa- 
ter rit^t  hereinbefore  described. 

"That  plaintiff  was  a  party  to  said  proceed- 
ing  before  said  board  of  control  I  state  water 
board],  and  was  and  is  bound  by  the  said  deter- 
mination aa  finally  settled  by  the  Supreme  Court 
of  the  atate  of  Oregon,  and  that  said  decree  en- 
tered in  tbe  drcult  court  of  the  state  of  Ore- 
gon for  the  county  of  Union,  pursuant  to  the 
mandate  of  the  Supreme  Court  of  the  state  of 
Oregon,  was  and  is  a  complete  settlement  of 
the  matters  now  sought  to  be  litigated  by  plain- 
tiff, and  was  and  la  a  bar  to  thla  suit.'* 

Tbe  defendant  farther  pleads  that  plain- 
tiff and  defendant  are  the  Joint  owners  of 
the  ditch  in  question,  and  that  defendant 
lawfully  dlwted  Its  share  of  the  water  by 
direction  and  permission  of  tbe  water  mas- 
ter of  the  water  district,  and  not  otherwise. 

The  new  matter  in  the  gnawer  was  put  in 
Issue  by  appropriate  denials.  Tbe  case  was 
heard,  findings  were  made,  and  &  decree  was 
enl;ered  in  accordance  with  plaintiff's  conten- 
tion, from  wbidi  decree  the  defendant  ap- 
peals. 

Crawford  &  Eakin,  of  La  Grande  (A.  O. 
Spacer  and  Jotm  F.  Reilly,  both  of  Port 
land,  on  tbe  brief),  for  appellant 

Frank  C  McCoUocb.  of  Baker  (HcCoUoch 
&  McCoUocb,  Ql  Bater  Oitar*  on  tbe  brief),  for 
respondent 

McBRIDB.  J.  (after  Btating  tbe  &cts  as 
above).  [1]  Without  going  Into  a  detailed 
Tedtal  of  tbe  evidence,  It  safflces  to  say  that 
It  ^ilB  to  show  satisfactorily  that  defend- 
ant's predecessors  in  Interest  assisted  tn  the 
construction  or  maintenance  of  the  dltcb  in 


question,  or  that  there  was  ever  any  agree- 
ment between  them,  or  defendant,  and  plain- 
tlfTs  predecessors  In  Interest  that  defendant 
should  use  the  ditch  for  the  diversion  of  the 
2.5  second  feet  of  water  which  defendant's 
predecessor  bad  appropriated  for  the  pur- 
pose of  filling  his  Ice  pond.  The  evidence  does 
indicate  that  surplus  water  escaping  through 
the  spillway  near  the  Ice  pond  was  habitually 
conducted  by  defendant  into  Its  pond  for  the 
purpose  of  filling  It,  and  that  when  tbe  mill 
was  not  mnning  defendant  sometimes,  but 
not  frequaitly,  obstructed  tbe  ditch  below, 
the  spillway,  and  secured  thereby  a  large 
flow  of  the  water  in  the  dltcli,  to  be  diverted 
through  tbe  spillway  into  Its  ice  pond ;  but 
this  diversion  was  never  made  imder  a  claim 
of  light  nnd  never  rose  above  the  dignity 
of  a  mere  temporary  license  to  use  that  meth- 
od of  filling  the  pond  with  water  which  was 
useless  to  the  plaintiff.  The  evidence  is  not 
BuflSdently  strong  to  establish  a  claim  ^f  an 
easement  in  the  dlt(di  or  a  claim  by  adverse 
user.  The  drcult  court  so  found,  and  we 
think  the  finding  Is  justified.  In  fact,  no 
easement,  Hcoise,  or  adverse  user  is  formal- 
ly pleaded  In  the  answer. 

[2]  The  defendant  claims  joint  ownership 
by  reason  of  joint  construction  and  mainte- 
nance, and  an  adjudicated  right  in  the  ditch 
by  reason  of  the  findings  of  the  water  board 
and  the  decree  rendered  by  the  circuit  court 
in  tbe  adjudication  of  the  water  rights  per- 
taining to  the  North  Powder  river.  The  de- 
dsion  of  this  question  is  rendered  difficult, 
not  only  on  accoimt  of  the  important  legal 
points  Involved  in  the  construction  of  certain 
provisions  of  the  Water  Code,  but  on  account 
of  the  obscurity  of  tbe  findings  and  decree  of 
the  court  as  to  what  rights  were  adjudicated 
to  Lun,  defendant's  predecessor  in  interest. 
The  Intent  of  the  findings  or  decree  can  per- 
haps be  best  understood  by  reading  the  same 
in  tbe  light  of  tbe  claims  made  before  the 
water  board  by  the  respective  parties.  Lun's 
statement  of  claim  and  his  testimony  in  sup- 
port tiiereot  are  as  follows: 

**Q.  Do  yott  daini  a  right  to  any  of  the  wa- 
ters of  or  any  of  its  tributaries?  A. 

Yes. 

"Q.  State  whether  water  is  taken  from  tiie 
main  stream,  or  a  tributary  thereof.  If  from 
a  tributary,  give  its  name.,  A.  Water  Is  taken 
from  the  main  stream. 

**Q.  What  is  the  nature  of  tbe  use  on  which 
your  claim  Is  based?  A.  Irrigation,  domestic, 
stock  water,  and  for  natural  ice  making, 

"Q.  Upon  what  is  your  claim  based?  A.  Ap- 
propriation, diversion,  and  benefidal  use,  and 
riparian  ownership. 

"Q.  State  the  date  of  hiitiation  of  tbe  water 
right  whldi  you  dalm  to  own.  A.  1870  by  i^ed- 
ecessor. 

"Q.  State  the  date  when  water  was  first 
used  for  irrigation  or  other  beneficial  purposk^. 
A.  1870  by  N.  Tarteri  a  predecessor. 

"Q.  State  the  means  of  atilizing  such  water. 
If  diverted  through  a  ditch,  give  its  name.  A. 
By  dams,  ditches,  laterala,  and  a  ditch  known  as 
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Hfflan  £tdi,  firom  wUeh  ditch  the  Boatheast 
quarter  of  tiie  northweat  qaarter  ot  aectlon 
27.  south  of  range  89  eart  of  the  Willamette 
meridian,  has  been  inigated  from  the  year  1881 
until  preseQt  time,  and  I  also  irrigate  from 
the  millrace. 

"Q.  Are  yon  the  owner  of  said  ditdi  or 
works?  If  not,  state  your  proportionate  in- 
terest therein.  A.  I  own  two-thirds  of  the 
Harlan  ditch  and  all  of  a  ditch  3  feet  wide  and 
2  feet  deep,  taken  out  of  the  main  stream  in 
the  aoutheaat  quarter  o(  section  28,  in  the 
year  1891. 

"Q.  State  the  date  of  beginning  eonstmction. 
X  Ditch.  1870:  ice  pond.  1880." 

Upon  this  there  appears  a  finding  by  the 
board,  which  finding  was  adopted  by  the 
court,  as  follows: 

"That  In  the  year  1886,  said  defendant 
[claimant]  Andrew  Lnn  appropriated  the  wa- 
ters of  said  North  Powder  river  for  ice-making 
parposea,  by  diverting  the  same  into  and 
through  a  ditch  and  thence  into  the  mlUrace  of 
the  North  Powder  Milling  &  Mercantile  Com- 
pany, and  diversion  from  said  millrace  into  and 
through  a  ditch  to  the  ice  pond  of  said  claim- 
ant; that  said  water  is  also  diverted  from  the 
channel  of  said  rirer  Into  a  reservc^r  and  thence 
into  said  ice  pond." 

The  decree  of  the  circuit  oonrt  In  Uut  ad- 
Jndlcatloii  reads  thus: 

"That  said  findings  and  modified  order  and 
determinaUon  of  the  said  board  of  control 
Tstate  water  board]  are  here  now  made  the 
findings  and  order  of  determination  of  the  rel- 
ative rights  of  all  claimants  of,  in,  and  to  the 
waters  of  North  Powder  river  and  its  tribn- 
taries,  and  for  the  purpose  of  definite  fixing 
and  settling  the  amount  of  water  to  which  each 
of  said  users  is  entitled,  with  the  date  of  pri- 
ority, including  the  ditch  through  which  the 
same  is  diverted  and  the  lands  upon  which 
the  same  has  been  used,  the  tabulated  state- 
ment made  by  the  said  board  of  control  [state 
water  board],  and  filed  and  submitted  to  the 
court  as  a  part  of  their  order  of  determina- 
tion, and  as  modified  by  this  court  and  the  said 
Supreme  Court  is  here  now  adopted  and  ap- 
proved, and  is  made  part  of  this  decree  as  fol- 
lows. ♦  ♦ 

The  tabulation  referred  to,  so  far  as  It 
concerned  Lun'a  right,  Is  as  follows: 

"Name  and  P.  O.  address  of  appropriator, 
Andrew  O.  Lun.  , 
"Date  of  rel.  priority.  1880. 
"Amt.  Sec.  Pt.,  2.50. 
*lJo.  ac,  None. 

"Use,  ice  making  Oct  19  to  Uar.  IBw 
"Name  of  ditch  and  interest,  small  ditches. 
''Description  of  land  or  place  of  use,  •  •  * 
lee  ponds.** 

The  finding,  as  will  be  noted.  Is  »itlrely 
outside  of  anything  in  Lun's  claim  In  respect 
tp  the  manner  of  bis  obtaining  water  for  his 
Ice  pond.  In  his  claim  it  is  asserted  that  he 
takes  the  water  for  his  ice  pond  from  the 
main  stream.  In  stating  his  means  of  utiliz- 
ing bla  appropriation  he  saya  that  it  ia  done 


by  "dams,  dltdiea,  laterals  and  a  ditch  known 
as  the  Harlan  ditch."  and  adds,  "and  I  also 
irrigate  from  the  millrace.**  In  answer  cm- 
oeming  his  ownership  of  ditches  he  states: 
"I  own  two-thirds  of  the  Harlan  ditch  and 
all  of  a  dftch  8  feet  wide  and  2  feet  deep, 
taken  out  of  the  main  stream  in  the  south- 
east quarter  of  section  twenty-eight  In  1891." 
There  Is  no  diteh  specified  In  Lun's  daim 
or  testimony  taking  water  from  the  North 
Powder  river  and  thence  Into  the  millrace 
of  the  North  Powder  Mining  and  Mercantile 
Company.  How  this  finding  came  to  be 
made,  in  view  of  the  proof,  Is  a  mystery; 
and  there  is  no  finding  as  to  Lan*8  right  or 
Interest  In  the  mill  race  or  the  nature  or  ex. 
tent  of  his  use  of  It.  His  only  dalm  Is  com. 
prised  In  the  one  sentence,  "I  also  Irrigate 
from  the  millrace,"  a  declaration  not  at  vari- 
ance with  plalntiCTs  contention  that  Lun 
used  the  waste  water  from  Its  spillway  when 
it  turned  the  some  through  the  spillway  In 
reducing  the  amount  flowing  to  its  mill,  with 
the  exception  of  temporary  Incursiona  mostly 
since  the  adjudication  above  mentioned,  and 
to  which  the  plaintiff  Is  now  objecting. 

It  will  be  noted  also  that  In  bis  daim  and 
proof  before  the  water  board  Lun  did  not 
assert  any  ownership  In  the  mill  company's 
ditch,  and  although  be  was  asked  to  state 
his  Interest  in  the  ditches  by  which  he  utiliz- 
ed his  appropriation  he  expressly  enumerated 
the  Harlan  ditch  and  another  dltdi  not  con* 
nected  with  the  matters  here  In  cratroversy. 
Nor  Is  there  In  the  decree  Itself  any  adjudl- 
cation  that  defendant,  Lun's  successor,  baa 
any  interest  In  the  mill  Altcib  or  any  ri^t  to 
Its  use  for  carrying  his  appr<^riati<m  at 
water  to  the  vicinity  of -its  lee  pond.  We 
have  m^ely  a  finding,  not  based  opon  dmln 
or  substantiated  by  testimony. 

A  finding,  not  followed  by  a  decree  to  put 
It  into  effect.  Is  like  faith  without  work^ 
"dead,  being  alone."  The  decree  establishes 
only  the  order  regarding  Lun's  priority  to  an 
appropriation  of  2.6  second  feet  of  watn*  for 
Ice-making  purposes,  the  same  to  be  used 
through  small  ditches.  It  does  not  pret^d 
to  settle  the  ownership  of  any  particular  dltdi 
or  right  to  use  the  same.  Indeed.  It  may 
well  be  doubted  whether  the  Jurisdiction  at 
the  water  board  goes  to  the  extent  of  .an- 
thorizlng  it  to  settle  ccntroveraies  as  to  the 
ownership  of  ditches.  Oppenlander  t.  Ditch 
Co.,  18  Colo.  142,  31  Pac  854;  Putnam  T. 
Curtis.  7  Colo.  App.  437.  43  Pac.  1056;  Hal- 
lett  V.  Carpenter.  87  Colo.  80,  86  Paa  317. 
But,  conceding  that  It  has  such  jurisdiction, 
it  has  not  so  decreed  In  the  instance  now  be- 
ing considered,  and  It  is  unnecessary  to  fol- 
low that  branch  of  the  discussion. 

Since  no  right  to  use  plainttfrs  ditdi  was 
adjudicated  to  defendant  by  the  decree  es- 
tablishing the  order  of  the  water  board,  it 
follows  that  the  water  master  had  no  rig^ 
to  permit  d^endant  to  take  water  tma 
plalnttfPa  ditch  at  any  tloMi.  Indeed,  that 
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<^clal  testUIefl  Uut  be  did  not  go  beyond 
what  would  appear  to  be  hia  legitimate  au- 
ttiority.  namely,  to  permtt  defendant  to  take 
Its  2.6  second  feet  of  water  while  the  mill 
was  closed  down,  without  designating  the 
means  by  which  it  might  be  conveyed.  How* 
ever.  It  Is  evident  that  his  permission  under 
the  clrenmstances  could  reasmably  be  con- 
strued only  as  a  permlsdoD  to  take  it  from 
plalntirs  ditch. 

[SI  Tbe  water  master  was  not  a  necessary 
[Mirty  to  this  suit.  Counsel  for  defendant 
cite  Nault  v.  Palmer,  96  Or.  538, 190  Pac.  346, 
as  being  ftivorable  to  their  contention  In  this 
regard,  but  no  question  as  to  the  ownership 
of  ditches  or  the  effect  of  an  adjudication 
upon  that  subject  was  there  involved.  The 
decree  in  that  case  wag  definite  and  certain 
as  to  the  amount  of  each  appropriation  and 
as  to  the  channels  through  which  the  same 
should  be  applied,  and  the  only  contention 
was  that  the  water  master  had"  permitted 
the  defendants  to  use  their  ai^ropriatlon  In 
such  a  manner  and  at  such  a  time  as  virtual- 
ly to  destroy  the  priority  given  plaintiff  by 
the  decree.  Here  the  decree  gave  defendant 
no  right  to  use  tbe  millrace  as  a  conduit  for 
the  water  required  to  flU  Its  Ice  pond,  and 
the  wat^  master  was  without  authority  to 
go  beyond  the  decree  and  give  defendant  au- 
thority to  alter  upon  a  ditch  owned  exclu- 
dvely  by  plaintiff,  and  Interfere  with  plain- 
tiff's appliances  therein  for  the  purpose  of 
satisfying  defendant's  appropriation  of  the 
waters  of  the  river.  If  done  against  plain- 
tiff's wishes,  it  would  be  a  treqwss,  not  only 
<Ha  the  part  of  the  defendant,  but  also  the 
oflBcer  who  Assumed  to  give  It  permission  to 
Invade  plaintiff's  ditch. 

It  la  in  evidence  that  before  the  completion 
of  tbe  new  dam  erected  by  plaintiff,  defend- 
ant conducted  some  water  fnnn  the  river  by 
means  of  a  ditdi  bnllt  by  Lun,  making  the 
diversion  immediately  below  and  near  plain- 
tUTs  ditch,  and  that  alnce  that  time  a  pnmjv 
Ing  plant  for  the  purpose  of  filling  the  Ice- 
pond  by  forcing  water  from  plaintiff's  tall- 
race  has  bera  Installed  and  used  by  defend- 
ant. From  aught  that  ai^ars  In  the  testi- 
mony, both  of  these  methods  are  still  avail- 
able. It  does  not  stand  to  reason  that,  if 
Lun  and  defendant  were  claiming  that  they 
bad  a  legal  right  to  use  plalntifTs  ditdi  for 
the  purpose  of  filling  their  pond,  they  would 
ever  have  resorted  to  other  and  perhaps  more 
expensive  methods.  If  they  had  believed  that 
tbey  had  the  1^1  right  to  employ  the  Inex- 
pensive process  of  gravity  to  bring  their  wa- 
ter to  tbe  p<md,  they  would  not  have  In- 
stalled an  expensive  pumping  engine  and 
gone  to  the  additional  expense  of  an  engineer 
to  nm  It.  The  claim  of  an  easement  in  the 
ditch  la  evidently  an  afterthought,  probably 
suggested  by  the  inconsiderate  findings  which 
somehow  crept  Into  tiie  record  of  ttie  water 
board. 


[4]  It  Is  contended  that  the  nature  of  the 

Injury  complained  of  is  so  small  and  the  al- 
leged Interferoices  so  infrequent  that  they 
may  be  redressed  by  an  action  fbr  damages, 
and  that  a  resort  to  equity  Is  unnecessary. 
It  Is  true  that  while  several  interferences 
with  plalntifTs  appliances  are  In  evidence, 
there  Is  but  one  which  Is  shown  to  have  oc- 
casioned very  serious  Injury,  although  in  the 
nature  of  things  each  of  them  was  calculated 
to  produce  some  Injury  by  interrupting  the 
manufacture  ot  flour  and  causing  a  deteriora- 
tion of  quality  where  it  was  manufactured 
under  conditions  produced  by  an  insufficient 
supply  of  water.  But  the  defendant  claims 
the  right  to  enter  plaintiff's  ditch  and  tam- 
per with  Its  appliances,  not  only  at  present 
but  in  tbe  future,  which  In  our  view  Is  a 
claim  of  right  to  temmlt  continuing  and  suc- 
cessive trespasses  on  plaintiff's  property. .  Un- 
der such  circumstances  it  is  hornbook  law 
that  tbe  aid  of  equity  may  be  inv<riied. 
The  decree  <hC  the  circuit  court  la  afflrmed. 


dW  Or.  ISO 

4.  M.  DOUGAN  CO.  V.  VAN  RIPER,  Klaaatli 
Coaaty  Tnatanr,  at  aL 

(Sapreme  Ooait  «i  Orqcim.   Jane  8;  1821..) 

1.  Pleadlai  «b>362(3)— Fortlgas  of  answer  la 
part  material  and  In  part  Imnatsrlal  securt 
from  mottoB  to  strike. 

PortioDt  of  an  answer  to  a  petidon  for 
mandamus  which  are  either  entirely  materia]  or 
in  part  material  and  In  part  immaterial  are 
core  from  attack  made  by  motion  to  strike. 

2.  Conatlaa  ^150-Caaaty  whleb  had  exoMd- 
«l  debt  ilialt  ooald  not  oostraot  for  coirt- 
hoase  to  be  paid  for  oat  of  gsntral  fnad. 

A  county  in  debt  in  an  amount  exceeding 

tbe  constitutional  limit  conid  not  contract  for 
construction  of  a  coarthoaBe  to  b«  paid  for  out 
of  its  general  fund,  and  could  legally  contract 
only  for  the  building  of  a  courthouse  to  be  paid 
tor  out  of  special  funds. 

3.  CouNtisa  ^161— Speoial  levies  made  far 
coartboose  on  one  btook  not  avallaMa  to  aoa- 
traetor  for  courthoasa  on  other  bleift. 

Spedal  levies  by  a  coun^  for  certain  yeara» 
made  expressly  for  a  courthouse  on  one  blot^ 
cauDot  be  avidled  of  by  a  contractor  to  con- 
struct another  courthouse  on  another  block  as 
a  special  fund  available  for  payment  of  Us  war* 
rants,  though  all  taxes  collected  for  court- 
house construction,  including  both,  were  com- 
mingled in  one  fond. 

4.  Coantles  ^^lei— Conrtbouse  contractor  «h- 
tltled  to  look  to  special  fund  as  It  legally  la. 

A  contractor  with  a  county  to  constrocC  a 
courthouse  is  entitled  to  look  to  tbe  special 
courthouse  fond  as  it  was  and  legally  is,  and 
is  Dot  bound  hy  what  might  have  but  was  not 
done  in  respect  of  such  fuiul. 
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5.  Maadamm  «s9l64(2)-^lleeatlons  of  an- 
mSkw  to  courthouM  ooatraetor's  petitiM  far 
mandamus  relative  to  levy  for  other  ooart- 
house  immaterfal  to  Issues. 

In  mandamas  proceedings  by  contractors 
with  a  count;  to  coDHtruct  a  courthouse  to 
compel  the  treasurer  to  par  a  money  decree 
previously  obtained  against  the  county  on  ac- 
count of  an  unpaid  warrant  given  the  contrac- 
tors, allegations  in  the  answer  as  to  the  pro- 
posed levy  for  another  new  conrtbouse,  begnu, 
but  not  finished,  were  foreign  to  the  issues. 

8.  Statutes  4=a2l7— Pl^vse  mast  be  read  In 
tight  of  origin  and  history  of  statute. 
A  phrase  used  in  a  statute  must  be  read 
in  the  light  of  the  origin  and  history  of  the 
statute. 

7.  Taxation  «s>527--Statnte  authorizing  reoep- 
tloB  of  county  orders  in  payment  of  "oonnty 

taxes"  excluded  state  taxes. 
When  Or.  L.  {  3406,  providing  county  or- 
ders payable. out  of  county  revenue  shall  be  re- 
ceived in  payment  of  county  taxes,  etc.,  van 
originally  enacted,  the  words  "county  taxes" 
were  used  to  exdude  at  least  state  taxes  and 
possibly  other  taxes. 

[Ed.  Note.— For  other  d^nitions,  see  Words 
and  Phrases,  First  and  Second  Beriea,  County 
7ax.] 

8.  TaxaMoi  «S9527— Statntd  anthorizing  re* 
eeption'of  eouiity  orders  In  payment  of  tax- 
es receives  strict  oonstruetlon, 

A  rule  of  strict  construction  la  applied  to 
statutes  like  Or.  L.  -{  3406,  providing  that 
county  orders  payable  out  of  county  revenue 
aball  be  received  in  payment  of  county  taxes 
without  regard  to  priority  of  presentment,  num- 
ber, etc. ' 

d.  Counties  4t=>I6l— Reception  of  county  war- 
rants on  other  funds  In  payment  of  special 
courthouse  taxes  equivalent  to  borrowing 
from  courthouse  fund. 
However  Or.  !>.  |  3406,  providing  county 
orders  payable  out  of  county  revenue  shall  be 
received  in  payment  of  county  taxes,  etc.,  may 
be  couBtrued,  whenever  a  county  warrant  drawn 
on  some  other  fund  was  presented  and  re- 
ceived in  payment  of  special  courthouse. taxes, 
it  was  In  the  final  analysis  equivalent  to  bor- 
rowing from  the  courthouse  fund  moneya  with 
which  to  pay  the  debt  of  the  other  fund,  and 
the  courthouse  contractor,  as  creditor  of  the 
special  courthouse  fund,  is  entitled  to  have  re- 
stored to  such  fund  cash  in  an  amount  equal 
to  the  amount  of  warrants  on  other  funds  re- 
ceived In  payment  of  special  courthouse  taxes 
since  the  date  to  which  the  contract  for  the 
courthouse  referred, 

10.  Judgment  ^=>702— Taxpayers  and  sheriff 
need  not  pay  in  oash  courthouse  taxes  paid 
by  surrender  and  t^nceliatlon  of  oounty  war- 
rants pursuant  to  Judgment. 

Where,  pursuant  to  judgment  against  him 
in  a  taxpayer's  action,  the  sheriff  of  a  county 
received  in  payment  of  special  courthouse  tax- 
es certain  county  warrants  and  turned  them 
over  to  the  county  treasurer  and  wab  given, 
credit  therefor,  while  the  warrants  were  can- 
celed and  retired,  the  taxpayer,  at  instance  of 


the  contractor  for  a  new  courthouse,  need 
not  again  pay  sach  taxes,  and  the  sheriff  need 
not  pay,  whether  or  not  reception  of  the  war- 
rants in  payment  of  taxes  was  proper. 

M.  Counties  ^9l6i— Restoratlaa  of  depleted 
special  oourthoase  fund  oannot  he  made  hy 
taking  moneys  from  nondebter  special  fund. 

Restoration  to  a  special  courthouse  fond 
depleted  hy  the  reception  of  coanty  orders  in 
payment  of  special  courthouse  taxes  cannot  ba 
made  by  taking  moneys  from  a  nondebtor  spe- 
cial fund,  warrants  of  which  have  not  been  re- 
ceived in  payment  of  the  courthonse  taxes. 

12.  Taxation  «S99I2— Conrthouae  oootraetor^ 
claim  against  oounty  anbonllBKta  1*  that  of 
state  for  taxes. 
If  there  are  not  enough  moneya  in  the 
hands  of  a  county  treasurer  to  pay  both  state 
taxes  and  a  contractor  with  the  county  to 
build  a  courthouse,  the  contractor's  claim  most 
be  subordinated  to  that  of  tiie  state 

In  Banc.  Petition  for  mandamna  by  the 
J.  M.  Dougan  Company,  a  copartnersh^ 
conaistlng  <^  J.  M.  Dougan  and  othen, 
against  G.  K.  Tan  Biper,  as  coonty  treastir 
er  of  Klamatfa  comity,  and  Klamath  County, 
wherein  defendants  filed  an  amended  an- 
swer, and  petitioners  filed  motion  to  strike 
ont  certain  portions  of  such  answer,  and 
demurrer  to  certain  of  the  separate  de- 
fenses pleaded,  also  a  motion  for  judgment 
on  the  pleading's.  Motion  for  Judgment  on 
the  pleadings  and  demurrer  to  the  answer 
overruled,  and  plaintiffs  allowed  10  days 
within  which  to  file  reply. 

This  Is  a  proceeding  commenced  In  this 
court  by  J.  M.  Dougan  and  R.  Cbriamaa, 
partners  doing  business  as  J.  M.  Dougan 
Company,  and  J.  M.  Dougan,  fbr  the  purpose 
of  compelling,  by  means  of  a  writ  of  maa- 
damuB,  Klamath  county  to  pay  a  money 
decree  previously  obtained  by  the  plaintiffs 
against  the  county. 

On  March  20,  1818,  the  jdalntifrs  whom 
we  shall  hereinafter  designate  as  Doogan, 
entered  Into  a  contract  with  Klamath  coon- 
ty for  the  construction  of  a  courthonse  on 
block  35  for  $131,775.  At  sometime  after 
June  30,  1911,  the  county  began  tbe  con- 
structton  of  a  courthouse  on  hloA  10  In  Hot 
Springs  addition.  A  large  sum  of  UHney, 
about  $145,915.12,  was  expended  on  the 
courthouse  begun  on  lot  10.  However,  wwk 
ceased  on  that  building  in  about  the  latter 
part  of  1914  and  it  has  not  yet  been  com- 
pleted. A  recall  election  held  on  April  22, 
1918,  resulted  in  the  recall  of  the  county 
judge  who  with  one  of  the  county  com- 
iTiissioners  had  signed  the  contract  with 
Dougan.  Immediately  after  the  eiecutioB 
of  the  contract  with  the  county,  Dougan 
commenced  t^e  work  of  constructing  the 
courthouse  on  block  35;  and  on  April  17 
and  AiffU  18, 191^  'Dougan  was  paid  $41,548 
on  his  contract.    Dougan  con^pleted  the 
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conrttaoQse,  and  on  February  27,  1&X9,  tbe 
superiDteDdlng  architect  Issued  a  certificate 
showing  that  Doagan  was  entitled  to  receive 
the  balance  due  on  the  contract  as  well  as 
payment  for  extras,  amounting  in  the  ag- 
gregate, for  the  extras  and  the  balance  due 
on  the  original  price,  to  ¥92,674.96.  Upon 
the  refusal  of  tbe  county  to  pay,  Dougan 
brought  a  snlt  against  Klamath  county, 
the  county  Judge  and  the  two  county  commls- 
aioners,  the  county  clerk,  the  county  treasur- 
er, John  Koontz,  Frank  Ward,  Charles  Loom- 
Is,  Marlon  Banks,  Frank  H.  McCornack, 
and  &.  E.  McClaren;  and  in  that  suit  Dougan 
iwayed  for  a  decree  requiring  the  county  to 
Accept  the  courthouse  constructed  by  Dougan 
and,  out  of  the  special  courthouse  fund,  to 
pay  Dongan's  claim  for  $92,674.g6L  That 
suit  In  eqnl^,  after  a  trial  In  the  circuit 
court,  was  appealed  to  this  court,  and  it 
was  decided  here  on  November  30,  1920,  in 
_an  opinion  written  by  Mr.  Justice  Johns. 
J.  M.  Dougan  Ck>.  r.  EOamath  County,  193 
Pac.  645.  TbU  court  ruled  that  Dougan 
was  entitled  to  recover  from  tbe  county  the 
sum  of  $02,674.95,  the  full  amount  of  bis 
claim,  tc^ther  with  costs  and  disbursements 
which  were  taxed  at  $1,093.  A  mandate  was 
issued  from  this  court  on  March  5,  1921.  and 
on  March  7,  1921„  the  circuit  court  for 
EHamath  county  entered  a  decree  pnrsuant 
to  tbe  mandate. 

In  the  alteniatlTe  writ  of  mandamus  In 
the  Instant  proceeding  It  is  stated  that  on 
March  23,  1921,  Dougan  duly  satisfied  the 
money  decree  tk  record  In  conformity  wttb 
section  361,  Or.  L.,  and  that  Dougan  received 
■from  tbe  conn^  derk  me  warrant  tm 
91,003  drawn  on  the  county's  genial  fond 
and  three  warrants  drawn  on  the  q^edal 
conrthoDse  fund  for  the  following  several 
amounts:  $65,000,  $7,102.48,  and  $20,572.47. 
On  the  samq  d^.  March  23,  1921,  Dougan 
presented  the  warrants  to  G.  K.  Van  Biper, 
the  county  treasurer,  ttx  paymoit  Tb» 
county  treasurer  paid  the  warrant  for  $65,000 
and  tbe  one  for  $7,102.48,  making  an  as* 
gregate  payment  of  $72,1(^.48.  Tbe  county 
treasurer  r^resented  to  Dougan  that  $72,- 
102.48  was  all  the  casb  on  band  In  the 
special  courthouse  fund  under  his  ctmtrol, 
and  that  for  that  reason  he  could  not  pay 
tbe  warrant  for  $20,572.47  dravra  on  ttie 
spedal  courthouse  fund.  Tbe  treasurer  also 
refused  to  pay  the  warrant  for  $1,093  drawn 
on  the  general  fund,  claiming  that  he  bad 
no  mon^  In  bis  hands  which  ^uld  be  legally 
used  In  payment  of  this  warrant 

After  the  refusal  tbe  connty  treasurer 
to  pay  tbe  two  warrants  mentlraed,  Dougan 
filed  in  this  court  a'  pedtlon  for  a  writ  of 
mandamus,  and,  based  on  tbe  petition,  an 
alternative  writ  was  Issued  out  of  this  court 
nnder  date  of  ^rit  S,  192L  The  defteidants 
aied  an  amended  answer.  Dougan  has  filed 
not  only  a  motl<ni  to  stride  out  certiUn  por- 
tions of  tbe  amended  answer,  but  also  a 


demurrer  to  the  second,  third,  and  fourth 
B^arate  defenses  pleaded  in  the  amended 
answer.  Dougan  has  also  filed  a  moticni  fw 
a  Judgment  on  the  pleadings. 

Harrison  Allen,  of  Portland,  and  A.  B. 
Beamea,  of  Medford.  for  plaintiffs. 

Jay  Bowerman,  of  Portland  (Fred  H.  Mills, 
of  Kbunath  Fall^  on  tbe  brief),  for  defend- 
ants. 

HABBIS,  J.  '(after  stating  the  facts  as 
above),  [i]  The  motion  to  strike  assails  t\velve 
several  portions  of  the  amended  answer. 
Although  witbitt  some  of  these  several  twelve 
I>ortions  are  lesser  parts  which  might  be 
properly  stricken  from  tbe  pleading.  In  each 
Instance  the  lesser  part  la  accompanied  by 
and  connected  with  other  matter  properly 
and  rightfully  pleaded.  In  other  words,  the 
twelve  portions  are  either  entirely  material, 
and  therefore  rightfully  pleaded,  or  in  part 
material,  and  in  part  immaterial,  and  there- 
fore secure  from  the  attack  made  by  the  mo- 
tion, because  to  allow  the  motion  In  any  one 
of  the  twelve  Instances  would  be  to  strike 
out  material  matter.  A  detailed  dlscusstcm 
of  each  of  the  Items  enumerated  In  the  mo- 
tion to  strike  would  unduly  extend  this  opin- 
ion ;  and  hence  we  will  not  discuss  tbe  motlcm 
to  strike  further  than  to  declare  that,  for  the 
reason  already  expressed,  it  Is  overruled. 

In  tbe  Instant  proceeding  Dougan  is  as- 
serting and  tbe  defendants  are  denying  that 
tbe  county  treasurer  has  In  his  hands  funds 
available  for  the  payment  of  tbe  two  unpaid 
warrants  held  by  Dougan ;  and  consequently 
a  clearer  understanding  of  the  pleadings  may 
be  had  if  we  first  give  an  account  of  tbe 
various  levies  made  for  courthouse  construe^ 
tlon.  In  the  yrars  1909,  1910,  and  1912 
special  levies  were  made  tor  coarthooae  am- 
atructioQ ;  but  these  levies  were  not  limited  to 
any  particular  'site.  Special  levies  for  court- 
house nmstructlon  were  made  in  1018  and 
1914 ;  but  each  of  these  two  levies  was  made 
expressly  for  use  on  the  building  which  was 
in  course  of  construction  on  block  10  fn  Hot 
Springs  addition.  In  1916.  1916,  and  1917 
special  levies  were  made  for  courthouse  con- 
structton  without  making  express  reference 
to  any  particular  rite.  In  1918  a  special  levy 
was  made  for  the  express  purpose  of  com- 
pleting tbe  courthouse  on  block  10  in  Hot 
Springs  addition. 

[2]  Klamath  county  was  in  debt  in  an 
amount  exceeding  tbe  constitntlonal  limit; 
and  tb«%fore,  as  stated  by  Mr.  Justice  Johns 
In  the  opinion  In  the  main  case,  the  county 
could  not  contract  for  the  construction  of  a 
courthouse  to  be  paid  for  out  of  Its  general 
fund  and  could  legally  contract  only  tor  the 
building  of  a  courthouse  to  be  paid  for  out  of 
special  funds.  It  was  decided  in  the  main 
case  that  tbe  counly  court  bad  lawful  author- 
ity to  nfake  tbe  Dougan  contract,  and  that  tiw 
contract  was  tberefore  legal;  and  Qiat  tbe 
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duterminadon  Is  now  a  finality.  It  was  de- 
termined In  the  main  case  that  the  contract 
was  made  with  reference  to  the  special  court- 
house fund,  and  that  both  parties  contem- 
plated and  understood  that  the  contract  price 
should  be  paid  out  of  that  special  fund,  and 
that  It  could  not  be  paid  out  of  the  general 
fund;  and  that  determination  Is  likewise  a 
finality.  Before  deciding  the  main  case  an 
attempt  was  made  by  this  court  to  ascertain 
from  the  record  JJie  exact  amount  of  money 
whl(ii  on  March  20,  1918,  bad  been  collected 
and  properly  belonged  at  that  time  to  the 
special  courthouse  fund.  The  purpose  of  the 
attempt  was  to  settle  the  controversy  as  to 
the  amount  of  money  which  belonged  to  and 
should  be  In  the  special  courthouse  fund; 
but  we  found  It  Impossible  to  calculate  from 
the  data  found  In  the  record  In  the  main  cuse 
the  amount  of  money  which  then  properly 
belonged  to  the  special  courthouse  fnnd.  In 
the  opinion  reodered  In  the  main  case  it  was 
said  in  substance  that  the  Dougan  contract 
was  made  with  reference  to  the  special  court- 
house fund  as  it  existed  and  was  Id  course  of 
collection  on  Mardi  20,  3918,  and  that  the 
whole  amount  of  the  special  courthouse  fund, 
as  defined  In  the  opinion,  should  be  applied 
upon  the  payment  and  pro  tanto  satisfaction 
of  Dougan'8  claim.  In  ttie  Instant  proceeding 
the  parties  do  not  agree  In  their  Interpreta- 
tion of  the  langnage  used  In  tiie  oplntoQ  In 
the  main  cue  cmcemlng  the  amount  of  the 
special  courthouse  fund.  We  did  not  Intend 
to  decide  or  «wn  intimate  that  the  amount 
of  the  courthouse  fund  arallaMe  to  Dougan 
was  greater  or  less  than  the  amount  of  the 
Dougan  dalm ;  for,  as  already  explained,  we 
wcte  without  lafflclent  data  to  calculate  the 
anumat  of  rotmey  properly  belonging  to  the 
q>ecial  eoortbouse  fund.  Nor  did  we  intend 
to  dedde  Uwt  the  Dougan  contract  was  made 
with  refierence  to  the  seemlag  cwdltion  of 
the  special  courthouse  fund  on  March  20, 
191S,  and  not  to  the  condition  In  which  it 
ought  to  have  been.  It  was.  of  course,  de- 
cided that  Dougan  could  loolt  only  to  the 
special  courthouse  fund  for  payment;  but, 
because  the  data  appearing  In  the  record  was 
Insufficient,  It  was  our  purpose  to  leave  unde- 
cided the  question  as  to  the  amount  of  money 
then  belonging  to  the  special  courthouse 
fund.  We  did  not  Intend  to  say  that  Dougan 
was  obliged  to  look  to  the  special  courthouse 
fund  as  it  actually  existed  on  March  20, 1918, 
regardless  of  whether  or  not  moneys  had 
been  previously  diverted  from  that  fund  or 
charges  had  been  Improperly  made  against 
It.  Dougan  contends  that  the  opinion  In  the 
main  case  decides  not  only  that  a  fund  ex- 
isted, but  also  that  there  was  in  such  existing 
fund  a  sum  sufficient  to  meet  the  obligation 
of  the  contract.  As  previously  explained,  we 
did  not  determine  the  amount  of  money  In 
the  Amd.  The  defendants  oontend  that 
whea  we  stated  that  the  Dougan  contract 
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was  made  with  reference  to  the  special  court- 
bouse  fund  as  it  was  on  March  20,  1918,  we 
ruled  that  Inquiry  concerning  coUectknfs 
must  begin  with,  and  cannot  go  back  ot 
March  20,  1918.  A  large  amount  of  county 
warrants  were  received  prior  to  March  20, 
1918,  In  payment  of  taxes  levied  for  court- 
house construction.  We  did  not  Intoid  to 
decide  that  Dougan  could  not  Inquire  Into 
such  payments  so  made  prior  to  the  date  of 
the  contract  When  deciding  the  main  case 
we  Intended  to  leave  at  large -tfce  question 
of  the  amonnt  of  the  special  courthouse 
fund ;  and  hence  the  contritions  made  by  the 
litigants  In  respect  of  the  effect  of  the  main 
case  cannot  be  sustained. 

[S]  At  this  point  In  tiie  discussion  we 
should  remind  oursdves  that  in  the  opinion 
rendered  In  the  main  case  we  ruled  that  not 
all  the  special  levies  made  for  courthouse 
construction  are  available  to  Dougan.  The 
special  levies  for  the  years  1913,  1914,  and 
1918  were  made  exprcGsly  for  the  building  on 
block  10;  and  hence  none  of  the  moneys  de- 
rived from  these  three  levies  are,  as  the  sito- 
ation  now  la,  available'  to  Dougan.  Nearly 
all  of  the  moneys  collected  upon  the  levies 
of  1909, 1910,  and  1912  were  used  tn  payment 
of  work  done  on  the  Hot  Springs  coartbouse. 
However,  It  appears  from  the  amended  an- 
swer that  a  portion  of  the  1909,  1910,  and 

1912  levies  became  deltnquent,  and  that  dur- 
ing and  betwera  tbe  years  1916  and  1919  com- 
paratively  small  amounts  were  collected  on 
the  levies  of  1000,  1910.  and  1912.  It  also 
appears  from  the  answer  that  during  and  be- 
tweoi  tbe  years  1916  and  1919  taxes  were 
collected  on  the  lerlee  oC  1913  and  1014.  It 
further  apjiears  that  all  taxes  collected  ftv 
courthouse  construction  were  placed  In  one 
fhnd  which  Is  known  as  Uie  spedal  court- 
house fund ;  and  cfmsequently  taxes  collected 
on  the  levies  of  1913, 1914,  and  1918  were  com- 
mingled with  the  taxes  collected  on  the  lefles 
of  1909.  1910.  1912,  1916,  1916,  and  191T. 
Althoui^  on  March  20,  1918.  the  q»edal 
courthouse  fund  contained  all  unexpended 
taxes  which  had  been  collected  for  court- 
house construction,  Dougan  was  not  entitled 
to  look  to  the  levies  of  191S  and  1914  far 
payment  Nor  Is  Dougan  now  entitled  to 
look  to  the  1918  levy  for  payment  of  his  wsr- 
rants.  In  short,  whatever  moneys  remained 
In  tbe  special  courthouse  fund  on  Mardi  20, 
1918,  from  the  levies  of  1909,  1910,  and  3912 
were  available'  to  Dougan ;  but  any  moneys 
derived  from  the  levfes  of  1913  and  1914, 
although  in  the  courthouse  fund  on  March 
20.  1018,  and  at  that  time  commingled  with 
tbe  moneys  raised  from  levies  made  prior  to 

1913  and  with  moneys  derived  from  levies 
made  subsequent  to  1914,  were  not  available 
to  Dougan:  nor  are  the  taxes  derived  from 
the  1918  levy  available  to  Dougan.  In  tbe 
final  analysis  Dougan  can  look  only  to  mon- 
eya  derived  from  the  leviea  of  1900,  2910, 
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1812, 1016,  1916,  and  1917.  Since  practically  r  continues  by  averrliig  that  more  than  the 
all  of  the  taxes  specially  levied  In  1909  and  |  sum  ot  $26,000  Is  in  tfae  general  fund  and  is 
1910  and  1912  were  not  only  collected,  but  available  for  general  county  purposes  and 


also  upended,  prior  to  the  date  of  tbe  exe- 
cution of  the  Dougan  contract  and  a  compar- 
atively Inconsiderable  portion  of  these  levies, 
■was  collected  and  was  In  the  special  court- 
house fund  on  March  20,  1918,  the  levies  of 
1915,  1916,  and  1917  naturaUy  become  the 
main  subjects  of  this  controversy. 

It  Is  averred  in  the  writ  that  on  Mardi  20, 
1918,  after  first  deducting  the  disbursements 
previously  made  from  the  special  courthouse 
fund,  the  sum  of  $133,241.97  remained  In  the 
treasury  from  the  levies  of  1915,  1916,  and 
1917.  This  avermwit  is  denied  by  the  defend- 
ants who  say  that  the  amount,  Including 
cash  and  taxes  in  course  of  otdlectlon,  did 
not  exceed  $124,755.46. 

Dougan  alleges  that,  although  the  levies 
of  1915,  1916,  and  1917  produced  a  fund 
which  bad  In  It  or  shonld  have  had  In  It  on 
March  20,  1918,  after  deducting  aU  disburse- 
ments, more  than  $183,241.97,  the  county  im- 
paired the  fond  In  two  respects:  (1)  By  ac- 
cepting general  fund  county  warrants  In  pay- 
mmt  at  the  special  levies  of  1915,  1916,  and 
1917;  and  (2)  by  Illegally  and  wrongfully 
paying  to  otbera  than  tbe  plalntUta  more 
than  $^,000  ont  of  tiie  upeOal  oonrfhoose 
fund. 

Dougan  aTets  Oiat,  when  collectibg  taroa 
In  1916,  1916^  and  1917,  the  tax  collector  re- 
ceived general  fond  county  warrants  in  pay- 
ment tor  tbe  spedal  conrtbonse  taxes  as 
wen  as  in  payment  for  other  taxea.  Gener- 
al fund  county  warrants,  Dougan  say^  ag- 
gregating more  than  $45,000,  were  received 
tnm  taxpayers  In  satlsfactlcni  of  these  spe- 
cial taxes.  Dougan  takes  the  position  that 
It  was  nnlawtol  to  accept  general  fond  coun- 
ty warrants  In  sati8fBctl<»i  of  tbe  spedal 
taxes  levied  for  courthouse  purposes,  and 
that  by  taking  snch  warrants  the  county  in 
effect  borrowed  more  than  $45,000  from  the 
special  courthouse  fund  and  then  loaned  that 
sum  of  m<mey  to  the  general  fimd  for  the 
purpose  of  retiring  warrants  drawn  upon  and 
payable  out  of  the  general  fund. 

It  Is  averred  in  general  terms  in  tbe  writ 
that  the  county  has  since  March  20,  lOlS, 
illegally  and  wrongfully  paid  out  of  the  spe- 
cial courthouse  fund  "to  others  than  these 
plaintiffs"  more  than  the  sum  of  $25,000  "no 
part  of  whidi  was  payable  out  of  said  special 
courthouse  fund."  Tbe  writ  declares  that 
this  was  equivalent  to  borrowing  $25,000 
from  the  special  courthouse  fund,  and  ttat 
therefore.  If  this  sum  of  $25,000  and  the 
additional  sum  of  $45,000,  represented  by 
retired  general  fund  county  warrants  ac- 
cepted in  payment  of  special  taxes,  were  re- 
stored to  the  special  fund,  then  more  than 
wongh  moneys  woald  be  available  for  the 
payment  of  Dougan's  unpaid  warrant  drawn 
OB  tbe  special  conrthoose  fond.   TtM  writ 


can  be  used  for  the  ptirpoee  of  paying  the 
warrant  drawn  on  tbe  general  fund  for 
$1,093  and  can  also  be  nsed  4or  the  purpose 
restoring  to'  the  special  courthouse  fund 
enough  money  to  pay  the  special  fund  war- 
rant for  $20JS72.47. 

In  brief,  the  writ  averred  that  there  was 
in  tbe  special  courthouse  fund  on  March  20, 
1918,  a  sum  amounting  to  more  than  $133,- 

241.97.  after  deducting  all  -dlsbursem^ts 
theretofore  made;  that  a  sum  amounting  to 
mwe  than  $46,000  had  been  in  effect  bor- 
rowed from  the  special  fund  In  order  to  pay 
and  retire  general  fund  county  warrants; 
that  the  sum  of  $25,000  was  unlawfully  paid 
out  of  the  spedal  courthouse  fund  and  in  ef- 
fect was  borrowed  from  it;  that  $70,000 
should  be  restored  to  tbe  special  courthouse 
fund;  that  there  Is  in  the  county  treasury 
more  than  $26,000  belonging  to  tbe  genml 
fund  and  available  for  the  purpose  of  pay- 
ing Dougan's  two  unpaid  warrants. 

Hie  defendants  deny  that  the  special 
courthouse  fund  contained  on  March  20, 
1018,  the  sum  of  $133,241.97.  The  defendants 
deny  that  $26,000  or  any  m<aiey8  whatever 
were  unlawfully  paid  out  of  the  special 
courthouse  fund.  Although  tbe  defendants 
admit  Oiat  there  are  moneys  In  the  bands 
of  tbe  treasnra,  they  deny  Aat  any  of  these 
moneys  can  be  used  for  paying  the  two  war< . 
rants  held  by  Dougan. 

The  amended  answer  contains  four  fur- 
ther and  separate  d^aises.  In  tbe  first  s^ 
arate  defense  It  Is  alleged  that  on  March  20^ 
1918,  the  cash  on  hand  In'  the  spddal  court- 
house fund  derived  from  tbe  s)>eclal  lerles 
of.  1915,  1910,  and  1917  amounted  to 
$66,882.82,  and  the  taxes  In  course  of  collec- 
tion amounted  to  $67,872.64,  mahlng  an  ag> 
gregate  of  $124,756.46.  The  defendants  say 
that  of  tbe  taxes,  amounting  to  $57,872.64, 
which  were  on  March  20,  1918,  in  course  of 
collection,  the  sheriff  collected  up  to  March 
22,  1021,  the  total  sum  of  $47,361.51  In  cash 
and  received  county  warrants  to  the  extent 
of  $10,376.40.  If  to  the  sum  of  $66,882.82 
the  cash  on  hand  on  March  20, 1918,  is  added 
the  sum  of  $47,361.51,  cash  collected  subse- 
quent to  March  20,  1918,  the  total  sum  will 
be  found  to  be  $114,244.33  derived  from  the 
levies  of  1915,  1916,  and  1917.  There  was  al- 
so in  the  hands  of  the  county  treasurer  on 
March  20,  1918,  $6,359.65  derived  from  tbe 
levies  of  1909, 1910, 1912, 1913,  and  1914;  and 
h^nce,  if  this  sum  be  added,  tbe  county  treas- 
urer is  chargeable  with  cash  totaling  $120,- 

603.98.  Tbe  defendants  say  tliat  the  whole 
sum  of  $120,603.08  has  been  disbursed,  and 
that  no  more  cash  remains  in  the  courthouse 
fund. 

The .  defendants  refer  to  tbe  enployment 
of  E.  £.  McClaren,  HoughtaUng,  and  Dougan 
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u  urdiltects,  and  say  that  m^r  the  terma 
of  their  ODDloyment  the  snm  of  $10,047.87 
became  doe  and  owing  to  the  architects  on 
March  20,  1918>  and  Was  payable  oat  of  the 
spedal  courtlion^e  fund,  and  that  therefore 
the  net  amount|from  the  levies  of  1015, 1916, 
and  3017  available  on  Mardi  20,  1918,  was 
fll4,707^.  Id  other  words,  the  defendants 
aver  that  $131,755,  tbe  price  named  In  the 
Dongan  contract,  and  $10,017.87,  the  amount 
doe  the  ardiltects,  aggregated  $141,802.87 
or  $17,047.41  more  than  tbe  amount  of  the 
qiecial  courthouse  fimd  on  March  20,  1918, 
"Including  taxes  collected  and  all  that  re- 
mained to  be  collected"  from  tbe  levies  of 
1915,  1916,  and  1917. 

Tbe  defendants  contlnne  by  repeating  that 
from  tbe  levies  of  1915,  1916,  and  1917.  tika 
cash  collected  and  tbe  taxes  wblcb  on  March 
20.  1918,  were  In  course  of  collection  ag- 
gregated $124,755.46,  and  tben  they  proceed 
to  specify  the  Items  of  disbursements  charg- 
ed against  the  special  courthouse  fimd.  In 
March  and  April,  1918,  B.  E.  McClaren  was 
paid  $3,559.12;  Bougbtaling  and  Dougan 
were  paid  $3,394.38:  in  April,  1018,  Dougan 
was  paid  $41,548,  and  In  March,  1921,  $65,000 
and  $7,102.48,  making  a  total  of  $120,6O3.9& 
As  previously  explained,  the  cash  wblcb  was 
on  band  on  March  20,  1918,  plus  the  cash 
subsequently  collected  on  levies  for  the  year 
1917  and  on  levies  for  years  prior  to  1917 
aggregated  $120,603.98;  and  therefore,  ac- 
cording to  tbe  answer,  Dougan  and  the  archi- 
tects have  been  paid  every  dollar  of  that 
sum,  and  not  a  cent  of  cash  now  remains 
in  the  special  courtbonse  fund. 

The  defendants  proceed  with  their  first 
separate  defense  by  giving  an  account  of  tbe 
collections  made  under  tbe  levy  of  1918  and 
tbe  disbursements  charged  against  those 
collections.  As  previously  explained,  'the 
levy  of  1918  was  made  expressly  for  tbe 
courthouse  on  block  10.  Tbe  sherlfT  collect- 
ed under  this  levy  and  turned  over  to  the 
county  treasurer  tbe  sora  of  $21,003.53.  The 
answer  lists  the  Items  which  have  been  charg- 
ed against  the  levy  of  1918,  and  it  appears 
that  disbursements  amounting  to  $10,310.39 
have  been  made,  leaving  an  unexpended 
balance  of  $10,698.14.  Tbe  defendants  say 
tiiat,  because  the  levy  of  1918  was  made 
wtpressly  for  the  Hot  Springs  courthouse  on 
block  10,  this  unexpended  amount  of  $10,- 
698.14  was  on  March  23,  1021,  segregated 
from  tbe  special  courthouse  fund  and  placed 
In  a  fund  "to  be  known  as  the  Hot  Springs 
courthouse  fund."  Tbe  defendants  aver  that 
the  Hot  Springs  courthouse  can  be  complet- 
ed by  an  expenditure  of  $75,000  or  more, 
depending  upon  tbe  finish,  and  that  when 
so  completed  the  building  and  land  will  be 
worth  $250,000;  that  by  reason  of  inferior 
work,  cheap  construction,  defective  plumb* 
ing,  absence  of  a  heating  plant,  and  failure 
to  Install  electric  light  fixtures,  It  will  cost 
"In  excess  of  $30,000  to  complete"  the  court- 


house on  Uof^  85  80  as  to  render  It  ndttfils 
for  occupancy;  that  tbe  county  court  bmm  d»> 
termlned  to  sell  block  35  and  tbe  eoortbow 
on  It  and  to  complete  the  oonrthouae  m 
blo<^  10;  and  that  it  Is  the  parpoae  ct  the 
county  conrt  to  ncpend  on  the  Hot  Sprlngi 
courthouse  the  balance  remaining  from  tbt 
1918  levy. 

The  defendants  next  explain  tbe  Cact^  as 

understood  by  the  d^endants.  concerning 
collection  made  in  tbe  years  1916. 1917, 1918; 
and  1919  on  tbe  levies  of  1909,  1910,  1912. 
1913,  and  1914.  During  tbe  four  years  period 
the  sum  of  $277.77  was  collected  on  tbe  1909 
levy,  $174.48  on  the  1010  levy,  and  $5SaS5 
on  the  1912  levy,  making  an  aggregate  ot 
$1,040.50.  During  tbe  same  four  years  period 
the  sum  of  $3,981.96  was  collected  on  the 
1913  levy,  and  $4,746.22  on  the  levy  of  1914. 
making  an  aggregate  of  $8,728.1&  The  total 
amount  collected  on  these  five  levies  dnrins 
that  period  of  four  years  was  $9,768.68.  Tht 
defendants  say  that  from  these  "collections 
warrants  have  been  paid  to  an  amount  so 
that  the  balance  remaining  in  said  q>edal 
courtliouae  fund  from  the  levies  made  la 
1914"  and  prior  thereto  is  approximately 
$6,359.65.  and  these  moneys  tbe  defendantB 
say  have  been  [>atd  to  Dougan. 

The  defendants  further  explain  in  the  first 
separate  defense  that  beginning  with  tbe 
year  1913  the  sheriff,  who  Is  the  tax  collect- 
or, permitted  taxpayers  to  turn  In  county 
warrants  In  payment  of  taxes,  in<4udlDg 
taxes  levied  for  courthouse  construction. 
According  to  the  amended  answer,  "a  foil 
statement  of  reception  of  county  warrants 
in  payment  Of  taxes  ^)eclally  levied  for 
courthouse  construction  Is  as  follows" :  1913. 
$31,528.61;  1914,  $45,856.40;  1915,  $36,862.27; 
1916,  $20,235.03;  1917,  $14,510.23;  1918,  $10.- 
377.77— aggregating  $159,370.31.  Tbe  de- 
fendants say  that  a  portion  of  the  warrants 
received  during  1918  was  received  prior  to 
March  20,  1918,  but  that  the  defendants 
have  not  bad  an  opportunity  to  make  an 
exact  computation  of  tbe  amount  so  received 
prior  to  March  20,  1918. 

[4]  Tbe  defendants  say  that  tbe  county, 
when  making  levies  in  1913  and  In  sutae- 
queut  years,  took  Into  consideration  tbe  tdCt 
that  county  mirrants  would  be  presented  and 
received  in  payment  of  taxes.  Induding 
special  courthouse  levies,  and  that  when 
making  tbe  levies  the  county  calculated  tbe 
amount  of  cash  desired  and  aLso  calculated 
the  amount  of  the  county  warrants  whidi 
would  probably  be  received  in  payment  of  spe- 
cial courthouse  taxes,  and  then  made  a  lerj 
sufficiently  large  to  produce  such  calculated 
amount  of  desired  cash.  In  other  worts 
the  defendants  say  that  the  special  cooit- 
bouse  fund  actually  received  as  mudi  ctab 
as  it  would  have  received  if  the  levies  hid 
been  originally  made  on  the  theory  that  the 
special  courthouse  taxes  were  payable  la 
cash  only,  tox  the  reason  tha^  If  the  taxn 
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bad  been  deemed  to  be  payable  In  caaib  only, 
Che  levies  would  have  been  lower.  Thla 
phase  of  the  answer  Is  immaterial.  Dougan 
Is  entitled  to  look  to  the  special  courthouse 
fund  as  It  was  and  as  it  legally  Is  and  is  not 
bound  by  what  might  have  been  but  was 
not  done. 

In  the  second  i^iMrate  defense  It  Is  stated 
that  In  December,  1^,  the  county  would 
baTe  levied  a  tax  sufficient  to  raise  $50,000 
to  be  used  towards  completing  tbe  Hot 
Springs  courthouse,  and  tliat  the  county 
would  also  have  levied  a  tax  safflcient  to 
produce  |14,000  for  miscellaneous  purposes, 
Including  tbe  payment  of  tbe  expenses  of  tbe 
main  suit,  bat  that  In  a  suit  brought  by 
Frank  Ward  In  tbe  drcnlt  court  for  Klamatb 
county  the  county  court  was  wijolned  from 
levying  saeh  proposed  taxes.  Tbe  defend^ 
anta  say  that.  If  tbe  county  had  bem  per- 
mitted to  levy  tbe  tax  of  «14,000,  It  would 
bave  had  fhnds  available  for  tbe  payment 
of  the  warrant  fin-  $1,093.  In  Its  second 
separate  defense  It  Is  diarged  by  the  de- 
fendants that  Frank  Ward  and  his  associates 
and  the  i^alntlffs  have  dmsplred  together  to 
compel  Uie  connty  court  to  accept  and  nse 
the  courthouse  on  block  ^  and  abandon  tbe 
ooarthonse  on  Mode  10,  and  tbat  the  suit  as 
tffought  by  Frank  Ward  *'is  a  part  of  tbe 
general  scheme  engaged  in  between"  Ward 
"and  his  associates  and  the  plaintiffs  berebi.** 

[II  Obviously  all  that  Is  said  about  tbe 
ivoposed  levy  for  tbe  Hot  Springs  court- 
house Is  entirely  foreign  to  the  present  In- 
quiry. No  part  of  the  second  separate  de- 
fense is  material  except  possibly  that  portion 
which  refers  to  the  proposal  of  tbe  county 
to  levy  a  tax  for  miscellaneous  purposes; 
and  If  this  minor  portion  Is  material  at  all 
It  la  matnlal  only  to  the  extent  that  It  re- 
lates to  tbe  question  of  whether  or  not  the 
county  treasurer  has  without  Just  excuse 
refused  to  pay  the  warrant  for  $1,093.  It 
is  stated  In  the  writ  that  the  county  treasur- 
er lias  without  Just  excuse  refused  to  pay, 
and  based  upon  that  allegation  It  is  claimed 
a  flue  should  be  imposed  upon  tbe  county 
treasurer.  The  whole  of  this  separate  de- 
fense is  Immaterial  so  far  as  It  relates  to 
the  other  unpaid  warrant.  Although  It  may 
be  doubtful  whether  the  second  separate 
defense  Is  material  or  competent  for  any 
purpose,  we  will  for  the  present  at  least 
resolve  the  doubt  in  favor  of  the  pleading 
In  order  that  every  phase  of  the  controversy 
possible  of  determination  in  this  litigation 
may  be  presented. 

The  third  separate  defense  is  an  extended 
statement  concerning  the  moneys  in  the 
hands  of  the  county  treasurer.  In  this 
separate  defense  It  Is  averred  that  in  com- 
pliance with  the  budget  law  estimates  were 
made  of  the  amounts  needed  for  different 
purposes  for  tbe  year  1921,  and  that  the 
levy  was  made  snhstantialiy  in  conformity 
with  the  budget.  Tbe  itons  which  made  up 


the  budget  are  enumerated  In  the  amended 
answer;  and  amtmg  the  enumerated  items 
appear  Items  for  various  special  funds.  This 
separate  defense  contains  an  itemized  state- 
ment of  the  moneys  belonging  to  the  respec- 
tive funds.  The  defendants,  explain  that, 
when  the  budget  was  made  up.  It  was  es- 
timated that  tbe  sum  of  $90,000  would  be 
suffld^t  to  pay  the  state  tax,  and  that  the 
levy  was  made  accordingly.  It  is  also  ex- 
plained In  tbe  amended  answer  that  the 
amount  of  the  state  tax  actually  charged 
against  Klamath  county  was  $127313.50, 
or  $37,313.50  more  tlian  was  estimated  when 
the  budget  and  levy  were  made.  It  would 
not  serve  any  useful  purpose  to  give  a  detail 
statement  of  the  third  s^arate  defense,  but 
it  is  sufficient  merely  to  say  that  this  defense 
admits  that  the  county  treasurer  has  In  his 
bands  money  in  excess  of  $26,000,  but,  bor- 
rowing the  language  used  by  the  defendants 
In  their  brief,  the  defendants  affirmatively 
say  tiiat  "the  funds  In  the  hands  of  said 
treasurer  are  made  up  of  various  special 
funds  iqwdally  levied  and  collected  for  other 
purposes  than  general  coimty  purposes,  and 
that  none  of  said  money  is  available  for 
the  payment  of  plaintiffs." 

The  county  treasurer's  books  show  tbat 
among  the  different  funds  is  one  known  as 
the  general  and  state  tax  fund.  This  fund 
at  present  amounts  to  $41,682,  and  it  In- 
cludes: (1)  Taxes  collected  for  payment  ci 
states  taxes  of  Klamatb  county ;  and  (2)  tax- 
es collected  on  special  levies  made  in  1017, 
1918,  and  1919  for  tbe  redemption  of  out- 
standing warrants.  The  defendants  say  that 
If  Dougan's  warrants  are  paid  out  of  the  gen- 
eral and  state  tax  fund,  ttfere  will  not  be 
sufficient  moneys  with  which  to  pay  tbe  Arst 
half  of  the  taxes  due  from  Klamath  county. 

The  fourth  separate  defense  explains  why 
tbe  sheriff  received  county  warrants  in  pay- 
ment of  taxes  levied  for  courthouse  con- 
struction. In  1913  the  taxes  levied  upon 
property  owned  by  B.  S.  Grigsby  aggregated 
$16.10.  On  February  13,  1913,  Grigsby  ten- 
dered to  U.  C.  Lowe,  the  sheriff  and  tax  col- 
lector, $7.08  In  cash  and  four  county  war^ 
rants  of  tbe  face  value  of  $7.60  and  demand- 
ed a  receipt  In  full  for  his  taxes,  claiming 
that  the  cash  and  warrants,  and  a  rebate  of 
3  per  cent  at  tliat  time  allowed  by  statute, 
entitled  him  to  a  recelitt  in  full.  The  sheriff 
refused  to  accept  the  'warrants.  Upon  the 
petition  of  Grigsby  an  alternative  writ  of 
mandamus  was  Issued  out  of  the  circuit  court 
requiring  Lowe  to  accept  the  warrants  or 
show  cause  for  not  doing  so.  Grigsby  con- 
tended that  the  sheriff  was  legally  bound  to 
accept  the  county  warrants  in  payment  "of 
the  following  items  of  the  levy  made  by  the 
county  court":  State,  genera^  salary,  cir* 
cult  court,  Jall>  county  poor,  and  courthouse 
purposes.  The  levy  for  courthouse  pur- 
poses, It  will  he  remembered,  was  a  spe- 
cial one  made  for  the  construction  of  the 
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covrUunue  Mi  blodc  10.  The  lltlgBtlw  be- 
gan by  Grlgsl^  terminated  on  March  3,  1913., 
by  the  Issuance  of  a  peremptory  writ  of  man- 
damus commanding  the  sheriff  to  receive 
the  county  warrants  tendered  by  Grigsby. 

No  appeal  was  taken  from  the  Judgment 
rendered  In  the  circuit  court;  nor  was  the 
judgment  afterwards  modified  or  otherwise 
disturbed  by  the  circuit  court  Acting  upon 
the  authority  of  the  judgment  rendered  in 
origsby  v.  Lowe,  the  successive  sherifTs  of 
Klamath  county  during  the  years  1013  to 
1818,  inclusive,  permitted  taxpayers  "to  turn 
in  county  warrants  In  payment  of  taxes 
levied  for  aii  county  purposes  as  well  as  tax- 
es levied  for  the  purpose  of  paying  the  state 
tax  due  from  Klamath  county,  and  during 
said  years  taxes  levied  for  the  purpose  of 
new  courthouse  construction  or  for  the  pur- 
pose of  completing  the  courthouse  ou  blocli 
10,  Hot  Springs  addition,  were  not  paid  in 
money  to  the  extent  of  $159,370.31.  but  in 
lieu  thereof  the  tax  collector  of  said  coun- 
ty *  *  *  received  county  warrants  issu- 
ed for  various  purposes  in  payment  of  taxes 
to  said  amount  which  had  been  levied  for  the 
purpose  of  new  courttiouse  construction  or 
the  completion  of  the  Hot  Springs  court- 
house." 

By  prosecuting  this  proceeding  the  plain- 
tUTs  are  attempting  to  enforce  payment  of  the 
money  decree  rendered  in  the  main  case. 
The  only  fund  out  of  which  payment  can  be 
enforced  is  the  special  courthouse  fund ;  and 
the  <Hily  moneys  which  may  be  treated  as 
having  belonged  to  that  fund  are  the  taxes 
collected,  or  in  process  of  collection,  on  the 
levies  of  1909,  1910,  1912,  1915.  1916,  and 
1017.  The  litigants  disagree  upon  the 
amount  which  was  In  the  special  courthouse 
fund  on  March  20,  1918.  Dougan  says  that 
from  the  levies  of  1915,  1916,  and  1917  there 
remained  $133,241.97.  The  defendants  say 
that  the  amount,  including  cash  on  band  and 
moneys  In  course  ot  collection,  w^s  $124,- 
755.46. 

Dougan  says  that,  If  the  special  courthouse 
fund  contained  the  moneys  which  rightfully 
belong  to  It,  and  therefore  ought  now  to  be 
in  it,  there  would  be  In  such  fund  more  Uian 
enough  moneys  to  satisfy  the  two  unpaid 
warrants  held  by  Dougan.  The  plaintiffs 
say  that  the  special  courthouse  fund  lias  been 
depleted  in  two  particulars:  (1)  By  paying 
claims  not  lawfully  dhargeable  against  this 
fund;  and  (2)  by  receiving  county  warrants 
In  payment  of  special  courthouse  taxes.  The 
defendants  deny  that  any ,  moneys  were 
wrongfully  paid  out  of  the  special  courthouse 
fund.  The  defendants  admit  that  county 
warrants  were  received  In  payment  of  taxes 
levied  for  courthouse  purposes;  and  con- 
sequently this  phase  of  the  controversy  be- 
comes important  The  Importance  of  the 
questions  arising  out  of  the  county  warrants 
is  emphasized  when  we  remind  ourselves 
that  the  defendants  claim  that  tlie  county 
treasure  Itas  paid  to  the  architects  and  Doa- 


eor. 

gan  every  dollar  of  money  that  was  In  the 

special  courthouse  fund  on  March  20,  19IS, 
and  also  every  dollar  which  since  that  time 
has  been  collected  on  the  levies  of  1016, 1917, 
and  1918.  Moreover,  the  defendants  claim 
that  among  the  moneys  in  the  special  court- 
house fund  on  October  20.  1918,  were  moneys 
coil^ed  on  the  levies  of  1013  and  1914,  and 
that  although  not  entitled  to  these  moneys. 
Dougan  and  the  architects  received  them. 
In  brief,  the  defendants  say  that  Dougan 
and  the  architects  have  received  $120,603.93, 
and  that  this  sum  Included  all  the  moneys 
which  have  been  collected  on  the  1915.  1916, 
and  1917  levies  as  well  as  all  the  moneys 
which  remained  from  collections  made  dur- 
ing the  four  years  period  from  1916  to  J9I9. 
inclusive,  on  the  levies  of  1909,  1910.  1912, 
1913,.  and  1914.  If  the  sum  of  $120.6Q3.9S, 
and  this  Includes  the  moneys  derived  from 
the  levies  of  1913  and  1914,  Is  taken  as  the 
maximum  amount  belonging  to  the  special 
courthouse  fund,  then  the  fund  has  been  ex- 
hausted and  Dougan  must  fall  in  this  pro- 
ceeding. But  Dougan  says  and  the  defend- 
ants admit  that  county  warrants  were  re- 
ceived in  payment  of  special  taxes  levied  for 
courthouse  construction.  Dougan  also  says, 
while  the  defendants  deny,  that  the  aco^- 
ance  of  such  warrants  was  unlawful. 

The  argum^ts  of  counsel,  as  made  in  thdr 
briefs,  have  been  based  upon  the  assumption 
that  the  warrants  received  in  payment  of 
special  taxes  levied  for  courthouse  construc- 
tion were  warrants  drawn  upon  the  general 
fund.  It  is  stated,  however,  by  the  defend- 
ants that  some  of  the  warrants  were  not  gen- 
eral fund  warrants ;  and  from  this  statement 
we  infer  that  some  of  the  warrants  wore 
drawn  on  special  funds  other  than  the  spe- 
cial courthouse  fund.  In  our  view  it  makes 
no  difference  whether  the  warrants  so  re- 
ceived were  warrants  drawn  on  the  general 
fund  or  on  some  special  fund  other  than  tbe 
special  courthouse  fund. 

The  propriety  of  tbe  acceptance  of  county 
warrants  depends  upon  the  cmistructlon  to  be 
given  to  section  3406,  Or.  U,  wbitdi  reads  as 
follows: 

"CSoqniT  orders  shall  be  redeoaed  by  tbe 
treasurer  according  to  the  priori^  of  Hxt  time 
of  presentment;  provided,  that  such  orders, 
payable  out  of  the  county  revenue,  shall  be 
received  in  payment  of  county  taxes  witfaoot 
any  regard  to  priority  of  presentment  or  Dum- 
ber; but  such  treasurer  shall  not  pay  any  bal- 
ance thereon  over  and  above  such  tax,  whco 
there  are  oatstanding  orders  unpaid  for  want  of 
funds." 

[6-8]  So  far  as  It  is  material  here,  this 
section  declares  that  county  orders,  payable 
out  of  the  county  revenue,  shall  be  received 
in  payment  of  county  taxes-  At  first  Mush  It 
might  appear  from  a  reading  of  section  3406. 
Or.  L.,  standing  alone,  that  a  special  tax 
levied  for  courthouse  construction  Is  a  coon- 
ty  tax,  and  that  all  county  warrants  whetbor 
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drawn  upon  a  special  fund  created  by  taxes 
or  upon  the  general  fund  created  by  taxes 
are  warrants  payable  out  of  tbe  county  reve- 
nne,  and  therefore  receivable  in  payment  of 
taxes  levied  for  courthouse  construction. 
Section  3406,  Or.  1^,  has  a  history,  and  the 
words  "county  tuxes"  as  used  in  ttis  sectlo'u 
mn&t  be  read  In  the  light  of  the  origin  and 
history  of  the  section.  This  statutory  pro- 
vlsion  was  originally  enacted  in  1854,  and, 
aside  from  the  addition  of  tbe  word  "that" 
after  the  word  "provided,"  the  section  has 
continued  without  change  to  be  the  statutory 
law  of  this  Jurisdiction  since  the  date  of  its 
enactment  in  1854.  This  section  must  be 
read  and  construed  In  the  Ugbt  of  other  sec- 
tions enacted  with  it  by  the  same  Legislative 
Assembly  in  1854.  See  DMdy's  Code,  pp.  929 
and  900  et  seq.  The  words  "county  taxes" 
are  found  in  many  different  sections  of  the 
Code  (0l8(Hi'8  Compilation),  bat  they  do  not 
necessarily  mean  the  same  thing  in  all  sec- 
tiona.  It  has  been  ruled,  for  example,  that  a 
tax  levied  and  collected  for  the  purpose  of 
paying  tbe  "state  taxes"  is  nevertheless  In 
fact  "a  county  tax  levied  for  county  pur- 
pcwes"  (Northup  v.  Hoyt,  31  Or.  624,  630, 
49  Pac.  754,  75^:  and  yet,  when  section  3406, 
Or.  L.,  is  read  in  tbe  light  of  other  statutory 
provisions  enacted  with  it  In  1864,  and  when 
read  In  the  llgbt  of  statutory  provisions  now 
existing.  It  becomes  manifest  that  the  words 
"county  taxes"  as  used  In  section  3406  have 
a  limited  meaning  and  do  not  Include  taxes 
levied  for  the  purpose  of  paying  the  county's 
oblation  to  the  state,  notwithstandiug  such 
taxes  may  be  said  to  be.  as  declared  In 
Northup  v.  Hoyt,  In  fact  "a  county  tax  lev- 
ted  for  county  purposes."  The  words  "state 
taxes"  are  now  found  In  different  sections  of 
our  Code  (Qlson^s  Oompllatioa),  and  erer 
since  t8$i  they  have  appeared  In  Sftatntes 
dealing  with  the  snt^ect  of  taxes;  and  tbe 
fact  ttat  the  words  "state  taxes"  have  so  ap- 
peared makes  It  plain  that  irtwn  sertUm  8406 
was  originally  enacted  tbe  words  "cotmty 
taxes"  were  rated  with  Uw  purpose  of  ex- 
,  tlndlng  at  least  "state  taxei^  and  possibly 
other  taxes.  We  do  not  tbid  It  necessary  at 
llils  time  to  decide  whether  the  language  of 
■ecti<m  3406  Is  further  limited  so  aa  to  ex- 
clude a  special  tax  levied  tor  courthouse 
construction;  and  hence  we  prefer  to  poet- 
pone  tbe  decision  of  that  question  until  the 
case  is  finally  presented  on  aU  the  facts,  and 
we  are  afforded  the  benefit  of  such  study  and 
thought  as  counsel  may  give  to  the  question. 
However,  it  is  proper  to  say  that  there  are 
strong  reasons  in  support  of  the  argnment 
that  the  statute  does  not  permit  the  use  of 
county  warrants  In  payment  of  special  taxes, 
and  that,  speaking  broadly,  county  warrants 
can  be  nsed  to  pay  only  such  taxes  as  are 
levied  for  what  Mr.  Justice  McBrlde  has 
referred  to  as  "the  common  and  constantly 
recurring  expenditures  which  go  to  make  up 


the  usual  county  budget"  Obenchaln  v. 
Daggett,  68  Or.  874,  380,  137  Pac.  212,  214. 
We  cannot  agree  with  the  contention  of  Dou- 
gan  that  tbe  c^nlon  rendered  in  Obenchaiu 
V.  Daggett  construed  section  3406,  Or.  L.,  or 
must  be  treated  as  having  directly  overruled 
the  conclusion  reached  by  tbe  circuit  court 
In  Grigsby  v.  Lowe.  Tbe  facts  in  one  cftse 
were  different  from  those  in  the  other.  Both 
cases  did  not  deal  with  the  same  statute. 
The  reasoning  employed  in  Obrachaln  v.  Dag- 
gett may  furnish  substantial  ground  for 
the  contention  that  special  taxes  cannot  be 
paid  with  county  warrants,  but  the  opinion 
rendered  in  the  case  goes  no  further  than  to 
declare  that  cash  cannot  be  taken  from  a 
fund  of  special  taxes  and  used  to  pay  war- 
rants drawn  on  some  other  fund.  A  rule  of 
strict  construction  Is  api^ed  to  statutes  Uke 
section  8408.  27  A.  &  B.  Bncy.  L.  (2d  BhL) 
7S2. 

[9]  Throughout  this  discussion  it  must  be 
ronembered  that  the  taxes  levied  for  court- 
boose  construction  were  special  taxes,  and 
when  collected  were  available  for  no  purpose 
exc^t  the  special  purpose  for  which  they 
were  levied  and  collected.  Whenever  a  coun- 
ty warrant  drawn  upon  some  otter  fund  was 
presented  and  received  in  payment  of  the 
spedal  courthouse  taxes,  it  was  in  the  final 
analysis  equlvaloit  to  borrowing  from  tbe 
courthouse  fund  moneys  with  wblch  to  pay 
the  debt  of  the  other  fund ;  and  theref<»re  the 
lending  fund  stands  In  tbe  position  of  a  cred- 
itor of  the  borrowing  fund,  and  the  latter 
stands  in  the  position  of  a  debtor,  and  hence 
must  pay  Its  debt  by  resting  to  the  lending 
fund  the  amount  borrowed  frcnn  it  It  makes 
no  difference  whether  we  construe  section 
3406,  Or.  to  mean  that  county  warrants 
are  receivabto  in  pajment  ot  both  special  and 
ordinary  taxes,  or  whether  we  oonstrue  the 
section  to  mean  that  only  ordinary  taxes 
are  payable  in  coun^  warranto;  fix-  in  dtUsr 
event  the  borrowing  fund  must  at  some  time 
and  by  some  means  pay  its  debt  to  tbe  Ittid- 
ing  fund. 

The  warrants  whldi  were  received  In  pay- 
nfent  of  taxes  may  be  divided  Into  two  class- 
es: <l)  Those  received  prior  to  Uardi  20, 
1918;  and  (2)  those  received  subsequent  to 
that  date.  Obviously  Dougan  as  a  creditor 
of  tbe  special  courthouse  fund  Is  entitled  to 
have  restored  to  that  fund  cash  In  an  amount 
equal  to  the  amount  of  the  warrants  received 
since  March  20,  1918.  We  do  not  now  decide 
whether  Dougan  is  entitled  to  Insist  upon  a 
restoration  being  made  on  account  of  war- 
rants received  prior  to  March  20,  1018;  for 
we  prefer  to  postpone  decision  of  that  ques- 
tion until  such  time  as  we  are  advised  of  all 
the  material  facts  end  are  given  the  benefit 
of  the  views  of  counsel  for  the  respectlTe 
litigants. 

[10]  In  tiew  of  the  judgment  rendered  in 
Grigsby  v.  Lowe  and  tbe  unintwrupted  sIk 
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servance  of  that  Jadgment  by  Lowe  and  bta 
successors  In  office,  t±je  acceptance  of  war- 
rants must  be  treated  as  payment,  even 
though  It  be  ultimately  decided  ,that  section 
3406  does  not  entitle  a  taxpayer  to  pay  a 
special  tax  with  a  county  warrant.  Lowe 
was  the  sheriff  of  Klamath  county,  and  the 
matter  litigated  Involved  In  a  large  measure 
a  public  question.  Lowe  and  his  successors 
In  office  turned  over  to  the  treasurer  the  war- 
rants  received  by  them  and  were  given  credit 
for  tlie  amount  of  such  warrants.  The  war- 
rants were  canceled  and  retired,  and  the  In- 
debtedness of  the  county  was  satisfied  and 
lessmed  to  the  extoit  of  the  amount  of  the 
warrants  so  retired.  To  say  in  Qiese  clrcum* 
stances  that  tlie  sheriffs  should  account  in 
cash  to  the  county  or  to  Dougan  to  the  ex- 
tent of  the  warrants  rec^ved  in  payment  c£ 
the  special  courthouse  taxes,  or  to  say  that 
the  Bpedal  courtbotise  taxes  were  not  paid, 
and  that  the  taxpayers  still  owe  taxes  to 
the  extent  ot  tte  warrants  surrendned  1^ 
th^,  would  be  a  travesty  up<»i  right  and 
justice.  We  cannot  agree  with  any  c<mten- 
tlon  ttut  the  taxfuyers  must  again  pay  or 
that  the  sheriffs  must  pay;  for  the  taxpayers 
have  already  paid  by  surrendering  tbe  county 
warrants,  and  the  shei^ffk  have  duly  ac- 
counted for  the  payments  by  delivering  the 
warrants  to  the  treasurer,  and  tbe  county 
has  been  paid  by  tbe  reception  and  cancella- 
tion of  these  warrants.  See  Rose  v.  Port  of 
Portland,  82  Or.  541,  574,  162  Paa  488  ;  28 
Cye.  1270;  15  R.  O.  U  1080. 

Thus  far  we  have  decided  that  restora- 
tion must  be  made  to  the  special  courthouse 
fund  to  the  extent  that  warrants  have  been 
accepted  since  March  20,  1918,  although  we 
have  left  open  and  undecided  tbe  question  as 
to  whether  or  not  restoration  must  be  made 
on  account  of  warrants  received  before  that 
date.  We  next  inquire  whether  tbere  are 
now  in  the  hands  of  the  county  treasurer 
moneys  with  which  restoration  con  be  law- 
fully made.  Dougan  says  that  the  treasurer 
has  moneys  which  are  available ;  but  defend- 
ants say  that,  although  the  treasurer  hag 
moneys,  none  of  such  moneys  are  available 
to  Dougan.  According  to  tbe  answer,  most, 
if  not  all,  of  these  moneys  are  special  taxes 
which  .were  levied  and  collected  for  special 
purposes,  nnd  therefore  the  defendants  say 
such  taxes  cannot  be  diverted  to  some  other 
purpose.  Moreover,  tbe  defendants  claim 
that,  if  Dougan  Is  paid  out  of  the  moneys 
now  in  the  hands  of  the  coun^  treasurer, 
not  CTou^  will  roualn  to  pay  the  "state 
taxes." 

[11]  Ordinarily  moneys  collected  on  a  levy 
made  fbr  a  special  purpose,  for  example,  the 
coDstruetloD.  of  a  courthouse,  cannot  be  di- 
verted from  such  special  purpose ;  and  there- 
fore, if  all  the  moneys  In  the  hands  of  the 
county  treasurer  belong  to  special  funds,  as 
such  funds  are  defined  in  Obenchain  t,  Dag- 


gett, 68  Or.  874,  187  Pac.  212,  it  Is  oerta4D 
that  moneys  cannot  be  taken  from  any  spe- 
cial fund  which  has  not  been  a  borrower  of 
the  special  courthouse  fund,  and  it  is  a  debat- 
able question  as  to  whether  restoration  can 
be  made  to  the  wedal  courthouse  fund  by 
taking  frcMn  another  special  fund  mmeys  col- 
lected on  a  special  levy,  made  for  a  different 
and  particular  purpose,  even  though  tbe  latter 
special  fund  is  a  debtw  of  the  special  court- 
house fond.  In  other  wwds,  it  is  certain 
that  restoratlim  cannot  be  made  by  taUng 
moneys  from  a  nondebtor  q^edal  fond,  and 
It  is  a  debataUe  question  whetiira  restMratioii 
can  be  made  by  taking  nvmeys  from  a  driMor 
special  fund  If  that  fond  oontaina  no  moneys 
except  moneys  collected  on  a  levy  nu^e  for  a 
definite  and  particular  purpose^  Tbe  qnestioD 
as  to  whether  moneys  raised  en  a  i^iecial  levy 
and  BOW  in  a  debtor  special  fond  can  be  taken 
from  that  fund  and  transferred  to  the  special 
coorthouse  fund  is  a  question  which  we  leave 
open  until  the  cause  is  presented  on  the  mer- 
its. 

[1 2]  If  th^  are  not  enaa^  moneys  in 
hands  of  the  treasure  to  pay  both  the  "state 
taxes"  and  Dongan,  then  Dougan's  <Aaim 
must  be  submillnated  to  that  of  the  ^te: 
for  the  oUlgation  ot  tbe  ommty  to  the  state 
must  be  first  satisfied. 

From  what  we  have  thus  far  stated  It  fol- 
lowB  that  the  demurrer  must  be  overmled. 
The  amended  answer,  by  denials  and  by  af- 
firmative allegations,  mesrats  qnesti<»i8  of 
of  fact  whldi  must  be  determined  before  a 
Judgment  can  be  r^dered  for  Dougan  or  for 
Che  defendants ;  and  benoe  the  motion  fbr  a 
Judgmrat  on  tbe  pleadings  must  be  denied. 

If  it  should  develop  that  there  are  now  In 
Qie  treasury  no  mon^s  available  with  whicb 
to  make  restoration  to  the  special  courthouse 
fund,  then  It  may  be  that  Dougan's  only  rem- 
edy. If  he  has  any,  Is  to  conq)eI  the  levy  of 
special  taxes  for  the  purpose  of  restoring 
nwrneys  which  in  effect  were  borrowed  from 
the  special  courthouse  fund. 

The  county  court  pr<^rly  se^egated  tronj 
the  special  courthouse  fund  the  moneys  which 
were  collected  on  the  levy  of  1918;  for  that* 
levy  was  made  expressly  for  the  Hot  springs 
courthouse. 

If  the  county  should  conclude  not  to  pro- 
ceed further  with  the  Hot  Springs  courthouse 
and  deddes  to  dispose  of  its  interest  in  that 
property,  and  If  any  moneys  collected  on  the 
1918  levy  should  r(»naln  unexpended,  then  it 
is  possible  that  such  imexpended  moneys 
would  of  uecesslty  be  transferred  to  the  gener- 
al fund  and  became  available  to  Dougan.  It 
however,  the  county  court  lawfully  proceeds 
^vlth  the  construction  of  the  Hot  Springs 
courthouse,  theji  tbe  mouoys  collected  on  tbe 
1918  levy  can  be  used  for  no  purpose  except 
the  construction  of  the  Hot  Springs  court- 
house. It  is  admitted  that  the  Hot  Springs 
courthouse  ia  not  completed,   it  Is  alleged  in 
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the  amended  answer  that  the  cimrthoase  on 
block  85  cannot  be  made  suitable  for  occu- 
pancy without  the  ezpendltore  ot  approxi- 
mately $30,000,  and  that  the  county  court  has 
determined  to  sell  block  35  and  complete  the 
building  on  block  10.  While  we  wish  to  make 
it  i^ain  that  we  do  not  attaiq>t  to  say  or  ey&i 
Intimate  whether  either  one  of  the  two  bulld- 
InSB  must,  OB,  account  ot  acts  done  by  the 
county  court,  be  deemed  the  courthouse  of  the 
county,  and  wlille  the  law  clearly  gives  to  the 
county  court  the  power  to  provide  a  court- 
bouae  building  when  necessar;^,  yet  It  Is  prop- 
er in  this  connection  to  suggest  that  county 
courts  are  not  empowered  to  build  court- 
houses by  wholesale;  and  consequently.  It 
It  cannot  be  said  that,  because  of  what  has 
been  already  done^  one  and  not  the  otbw  of 
the  two  buildings  is  the  courthouse  ot  the 
county,  Omi  the  legally  constituted  authOT- 
itlea  must  decide  upon  the  selectlra  of  we 
building  as  the  courthouse  for  Elamafh  coun- 
ty ;  for  any  taxpayer  can  prevent  tlie  mainte- 
nance of  two  buildings  as  courthouses  when 
one  la  amply  suflBdent  for  courttiooae  pur- 
poses. If  one  building  nHist  be  deemed  now  to 
be  the  courthouse  or  Is  selected  as  the  court- 
house, it  may  nevertheless  be  lawful  and  prop- 
er to  expend  moneys  tm  the  other  with  the 
view  of  disposing  of  it  to  advantage;  but  of 
course  that  question  is  not  now  presented  for 
decision. 

Tlie  moHon  to  strike^  the  motion  ^r  a  Judg- 
mexit  on  the  pleadings,  and  the  demurrer  to 
the  amended  answer  are  overruled ;  and  the 
plainttfTs  axe  allowed  10  days  within  which  to 
file  a  rejriy. 


BENSON.  J„  not  Mttlns. 


(101  Or.  4ffi) 

ALLEN  et  al.  V.LEVEN8,  Cousty  Judge,  at  al.* 

(Supreme  Court  of  'Oregon.    June  21,  1921.) 

Eleetloaa  ^»305 (4)— Appeal  In  election  oos- 
tast  Bisst  ke  takes  wlthiB  tlaia  fixed  by  eoa- 
test  statute. 

The  right  of  appeal  In  a  proceeding  to  coo- 
test  an  election  depends  upon  the  election  con- 
test statute,  and  most  be  taken  in  conformity 
tlRrewitb,  and  not  under  the  statute  relating 
to  appeals  in  civil  cases,  aod  therefore  a  notice 
of  appeal  in  an  electioo  contest  case,  wbicb 
was  not  takes  within  30  days  after  the  entry 
of  judgment,  as  required  by  Or.  L.  i  7334,  gives 
the  appellate  court  no  jurisdietion. 

In  Banc. 

Appeal  from  C^rcnlt  Court,  Ham^  Coun- 
ty; Dalton  Biggs,  Judge. 

Proceedings  by  R.  B.  Allen  and  others 
against  H.  O.  Levens,  County  Judge,  and 
others,  constituting  the  county  court  of  Har- 
ney County,  Or.,  to  contest  an  election  held 
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to  determine  whether  an  Irrigation  district 
should  be  established.  From  a  Judgment  dis- 
missing the  proceedliv  after  goieral  demur- 
rer to  the  petition  was  sustained,  ctmtestants 
appeal.  Affirmed. 

The  idalntlfFs  brought  this  proceeding  to 
ccmteat  an  election  held  in  Harney  county 
to  detHinine  whether  or  not  on  irrigation  dis- 
trict to  t>e  known  as  "Harney  Basin  Irriga- 
tion District  No.  1"  should  be  established. 
The  circuit  court  sustained  a  general  demur- 
rer to  their  petition,  and,  as  the  plaintias  re- 
fused to  plead  further,  dismissed  the  pro- 
ceeding. The  judgment  was  altered  October 
14,  1920.  The  notice  of  appeal  to  Oils  court 
was  given  December  4, 1920. 

Edwin  Snow,  of  Boise,  Idaho,  and  C.  B. 
McConnell,  of  Bums  (Hawle;  &  Hawley  and 
Fremont  Wood,  all  of  Boise,  Idaho,  on  the 
brief),  for  appellants. 

R.  M.  Duncan,  of  Vate  (Geo.  S.  Size* 
more,  Dist  Atty.,  of  Bums,  and  McCuUodi 
&  Duncan  on  the  brief),  for  respondents. 

BURNETT,  C.  J.  Treating  of  the  contest 
of  election  in  such  cases.  It  is  laid  down  in 
section  7334,  Or.  L.: 

*"The  court  having  Jurisdiction  shall  qteedily 
try  such  contests,  and  determine,  upon  the  hear- 
ing, whether  the  election  was  fairly  conducted 
and  in  substantial  compliance  with  the  require- 
ments of  this  act,  and  enter  Its  judgment  ac- 
cordingly. Such  contest  must  be  broagbt  with- 
in sixty  days  after  the  canvass  of  the  vote  and 
declaration  of  the  result.  The  right  of  appeal 
is  hereby  ^en  to  either  par^  to  the  record 
within  thirty  days  sftet  the  vatry  of  jodgment," 

It  is  said  in  Taswell  v.  Davis,  04  Or.  S25, 
841,  ISO  Pac.  400,  406,  by  Mr.  Justice  Bean, 
deliTering  judgmmt: 

"The  right  of  appeal  from  the  deepens  of 
inferior  courts  in  election  cases  does  not  exist, 
DulesB  it  has  been  conferred  by  some  constitu- 
tional or  statntory  provision.  CJity  of  Portland 
V.  Nottingham,  58  Or.  1,  118  Pac  28.  Statutes 
authorizing  appeals  to  be  taken  from  judgments 
rendered  in' civil  cases  do  not  apply  to  contest- 
ed election  proceedings  under  the  sutute,  as 
they  are  not  civil  cases"— citing  antboritiea. 

We  may  derive  frooi  this  language  the  doc- 
trine that  the  statute  under  which  this  om- 
test  Is  conducted  Is  complete  within  itself, 
and  that,  being  sul  graeris,  the  party  desir- 
ing to  avail  himself  of  an  appeal  under  Us 
terms  must  comply  therewith,  and  serve  his 
notice  of  aK>eal  within  30  days  after  the 
entry  of  the  judgment.  If  this  Is  not  done 
strictly  In  compliance  with  the  statute,  this 
court  has  no  jurisdiction  to  decide  the  cause 
on  the  issues  presented  in  the  court  below. 

In  Llvesley  v.  Landon,  69  Or.  275,  138  Pac 
853,  Mr.  Justice  Ramsey  distinguished  be- 
tween the  ordinary  suit  or  action  and  pro- 
ceedings under  an  election  cMitest,  holding 
that  the  latter  are  peculiar  to  themselves. 
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and  are  goTerned  exclusively  by  the  statute 
creating  them,  and  finally  decided  that  there 
is  no  right  of  appeal  except  when  It  Is  con- 
ferred by  statute.  The  doctrine  is  thus  suc- 
cinctly stated  In  Donart  t.  Stewart.  63  Or. 
78,  82,  126  Pac.  608: 

"An  appeal  is  a  right  conferred  by  statute 
upon  superior  courts  to  review  the  final  deter- 
minations of  inf^ior  ju(hcial  tribunals,  when 
causes  tried  therein  are  properly  brought  up 
for  that  purpose,  and  in  the  transfer  of  such 
proceedings  the  mode  prescribed  In  the  enact- 
ment grantiiig  the  privilege  is  the  measare  of 
the  bestowed  power  In  the  uerdse  of  which 
neither  court  nor  party  can  restrict,  enlarge,  .or 
dlodnbh  the  anthori^  givm.*' 

At  rery  threshold  of  our  Investlgatlim 
we  are  halted  by  this  principle,  and  any 
treatment  we  should  give  the  questions  sug- 
gested by  the  Readings  would  be  mere  obiter 
dictum,  having  no  force  or  effect,  because  we 
hare  do  Jurisdiction.  The  consequence  is 
that  the  Judgment  of  the  court  below  cannot 
be  disturbed.  It  must  stand  as  affirmed. 

BROWN.  J.,  took  no  part  In  the  cMisidertf- 
tlon  of  this  case. 


(IDS  Or.  80} 

C.  R  SHAW  WHOLESALE  CO.  V.  HACK- 
BARTH. 

(Supreme  Court  of  Oregon.  June  21,  1021.) 

r.  Contracts  4=s>335(l)  —  Par^    suing  for 
breach  must  generaiiy  allege  performaioe  or 
reedinsss  to  perform. 
As  a  general  role  a  complaint  to  recover 
damages  for  breach  of  contract  mnat  allege 
full  performance  or  readiness  and  abUi^  to  per- 
form on  the  part  of  plalntitt. 

2.  Pleadlags  «=»433(3. 5)— Defective  oompliUnt 
after  flndlnga  by  trial  court  oonstnied  In  favor 
of  the  pleader;  complaint  not  stating  oiune  of 
action  act  cured  by  Judgment 

Under  the  statute  giving  the  findings  of  the 
court  in  an  action  at  law  tried  withont  a  Jury 
the  force  and  effect  of  a  verdict,  and  the  rule 
that  where  defendant  answers  after  his  de- 
murrer has  been  overruled  the  eomptalnt  is  to 
be  construed  most  atrictly  in  favor  of  the  plead- 
er, a  complaint  will  be  sustidned  after  a  Judg- 
ment for  plaintiff  on  the  findings  of  the  court  if 
it  eoDtains  a  defective  statement  of  a  cause 
of  action,  but  not  It  it  bUla  to  state  a  cause  of 
action. 

3.  Sales  4a»4i1— Buyer  need  not  nffer  to  per- 
form If  centraot  repndlated  by  seller  before 
time  for  delivery. 

Where  the  seller  definitely  repudiated  his 
contract  for  the  sale  of  lumber  before  the  time 
for  delivery  of  the  lumber,  a  cojuplaint  by  the 
buyer  to  recover  damages  for  the  breach  of  the 
contract  need  not  allege  that  the  buyer  offered 
to  perform,  or  that  he  was  ready  and  able  to 
perform. 


BBPOBTUB  (Ot. 

4.  Pleading  «=>433(7)  —  Complaint  etali^ 
cause  of  action  for  breach  of  contract  to  tdl 
lumber  held  sufflcient  after  Judgment. 

A  complaint  abounding  in  generalities,  but 
wbidi  did  allege  that  defendant  agreed  to  sell 
plaintiff  a  stated  quantity  of  lumber  of  the  Uods 
described  for  the  price  agreed  upon  hr  the  par- 
ties, delivery  to  be  made  on  the  stated  dats, 
set  forth  a  cause  of  action  so  that  the  com' 
plaint  is  Buffldent  after  judgment  for  plaintif 
though  the  cause  of  action  may  have  bees  de- 
fectively stated. 

5.  Cefltraots  «=3lO(4)— Contnul  for  paratoss 
of  stated  quantity  ef  Inmber  ef  fhrn*  MHr- 
ent  grsulee  Is  mutual. 

A  contract  whereby  the  plaintiff  agreed  t» 
buy  and  the  defendant  agreed  to  sell  a  slated 
quantity  of  lumber  of  a  spedfic  grade  or  brt- 
ter  at  agreed  prices  for  three  different  gradts 
is  mutual  and  enforceable  by  the  plaintiff. 

6.  Contraeto  ^22(3)— Mallfni  aoseptoee  af 
torms  of  offer  olosen  oentmot. 

Where  a  definite  proposition  made  by  let- 
ter is  accepted  by  a  letter,  the  acceptance  be- 
ing within  a  reasonable  time  and  before  knowl- 
edge of  any  retraction  of  the  offer,  the  contract 
is  closed  by  mailing  the  acceptuice  duly  ad- 
dressed. 

7.  Sales  4=»32— Letter*  exchanged  held  te  hsve 
established  oontrsot  for  ssle  of  lumber. 

A  letter  by  defendant  offering  to  sell  to 
plaintiff  lumber  as  specified  in  a  former  letter, 
which  was  definitely  accepted  by  plaintiff,  who 
forwarded  an  order  for  the  lumber,  shows  a 
definite  agreement  for  the  sale'  of  the  lumber 
on  which  the  minds  of  the  parties  met. 

8.  Sales  4s»89— Preposal  to  change  tenM  sf 
contract  as  agreed  on  does  not  aSeet  eaa. 

tract. 

A  subsequent  letter  by  the  seller  attemptiof 
to  open  new  negotiations  respecting  the  terms 
of  the  contract  previously  agreed  on  which  was 
not  acceded  to  by  the  buyer  cannot  affect  the 
contract  of  sale,  and  such  letter  was  properly 
excluded  from  evidence  in  an  action  for  the 
breach  of  the  contract  agreed  upon. 

9.  Appeal  and  error  «5>iOII(l)— TrInI  eearfs 
findings  en  eenflloting  avldenoa  am  eeneta- 
slve. 

The  findings  by  the  trial  court  tiiat  the 
agreement  shown  by  letters  was  subsequently 
orally  modified  by  the  contracting  parties,  wbitk 
was  based  on  direct  conflict  in  the  teotbnony. 
is  condnaive  on  v>peal  since  the  Supreme  Cenxt 
cannot  deal  with  the  weight  ot  the  e^denec. 

10.  Sales  «=»l  (4)— Contract  tor  staled  quas- 
tlty  of  lumber  of  three  grades  held  aaflkieatly 

definite. 

A  contract  by  a  dealer  to  purdiaae  a  stated 
quantity  of  lumber  from  a  manatacturerr  the 
grade,  number  8  or  better,  at  stated  prices  tor 

each  grade,  would  be  performed  by  the  delivet; 
ot  any  specified  grade  as  tbe  lumber  came  from 
the  log,  and  is  suffideutJy  definite  to  snstain 
ao  actioD  for  damages  for  the  breach  of  the 
contract  where  the  eridence  showed  the  market 
price  of  each  grade  of  the  lumber  had  advanced 
by  the  same  amount. 
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(ist  p.) 

"I  expect  this  will  look  rather  high  to  yon. 
hot  according  to  what  we  have  to  paj  for  man- 
ufacturing our  material  this  Is  onlr  a  fair  price,, 
and  will  stay  with  these  prices  until  I  see  that 
conations  cbanges  and  I  prefer  selling  8/4  as 
I  have  contracted  several  hundred  thousand 
of  the  5/4  and  6/4  to  be  shipped  Aag.  &  Sept. 
"Xoart  tnd7,        Lapwai  Lanbar  Co." 


In  Bana 

Appeal  from  Circuit  Court,  Wallowa  Comi- 
ty; J.  W.  Knowlea,  Judge. 

Action  by  0.  B.  Shaw  Wholesale  Company 
against  A.  Hackbarth,  doing  business  as  the 
Lapwal  Lnmber  Company,  for  damages  for 
breach  of  a  contract  Judgment  for  plaintiff, 
after  trial  by  the  court  wltboat  a  Jozy,  and 
defendant  appeals.  Affirmed. 

Plaintiff  brings  this  action  for  damages 
for  breach  of  a  contract.  The  cause  was 
tried  tbe  court  witbout  a  Jury.  From  a 
Judgment  In  fhTor  at  iflaintlff,  defendant 
appeals. 

The  material  facts  alleged  are  as  follows: 
Plaintiff  is  an  Idaho  corporation.  Defend- 
ant, A.  Hackbarth,  is  doing  tnislness  as  the 
liapwai  Lumber  Company,  in  Wallowa  coun- 
ty. Or.  About  April  4,  1917,  the  defendant— 
''contracted  and  agreed  with  the  plaintiff  to  sell 
plaintiff  200,000  feet  8/4  shop  lumber,  surfaced 
two  sides,  of  grades  No.  8  and  better  at  the 
quoted  and  agreed  price  of  (26  for  No.  8,  (32 
for  No.  2,  and  $40  for  No.  1;  djeliTery  to  be 
made  by  September  15,  1917,  on  freight  rate 
of  52  cents." 

The  detoidant  n^ected  and  refused  to 
deliver  any  part  of  the  lumber  at  any  time. 
At  the  time  agreed  upon  for  the  delivery  of 
the  lumber,  and  since,  the  market  value 
thoeoC  per  1,000  feet  was  as  f<Alows:  $33.50 
for  No.  8:  $40.50  for  Na  2;  and  $60.50  for 
No.  1.  nalDtUr  was  damaged  In  the  mm  of 
$2,000.  A  general  demurrer  was  filed  to  tiia 
complaint,  wtaicih,  upon  being  orermled,  de> 
fendant  anawered,  admitting  the  corporate 
character  of  phiintlff,  and  the  name  In  which 
defendant  was  di^g  business,  and  denied 
the  other  allegations  of  the  complaint  For 
m  farther  answar  the  defoidant  x^ded  that 
DO  note  or  memorandum  In  writing  upress- 
ing  the  con^deration  of  the.  all^^  ccmtract 
was  ever  sabscrlbed  1^  the  defmdattt;  that 
no  part  of  the  inmbw  alleged  to  have  been 
contracted  for  was  ever  recrtved  or  accepted 
by  plaintiff,  or  paid  for  l^^  plalntUf ;  and  that 
the  alleged  contract  Is  void  within  the  statute 
of  frauds.  The  reply  put  in  issue  the  new 
matter  of  the  answer.  TTpon  the  trial  plain- 
tiff sou^t  to  prove,  over  the  ohJectlons  and 
CTceptioQs  ctf  counsti  for  defendant,  the  con- 
tract the  production  of  correspondence  be- 
tween the  plaintiff  and  defoidant,  the  gist  of 
which,  so  far  as  material  Is  as  follows: 

Plaintiff's  Exhibit  A. 
"EnUrprise,  Oregon,  Mar.  21,  1917. 
"0.  B,  Shaw  Wholesale  Co.,  Boise,  Ida.— Gen- 
tiemen:  *  *  *  I  haven't  any  lumber  to  offer 
at  the  present  time  and  regarding  the  shop 
lumber  I  would  be  willing  to  contract  providing 
I  got  the  price  I  am  holding  it  for  this  on  a  62^ 
rate 

6/4  and  6/4  #1,  $38.00. 
"  "   #2,  $30.00. 

"  "   #3,  $26.00. 

$2.00  more  for  8/4  #1  and  2  S38. 


PlaintUTs  answer  reads: 

Flabtiffa  BxhiUt  B. 

"Uardt  22d,  lOlT. 

"Lapwai  Lnmber  Oo.,  Enterprise,  Oregon— 
Oentlemen:  Yoor  favor  of  March  21st  at  hand 
regarding  shop.  We  would  be  willing  to  take 
the  shop  lumber  at  the  prices  yon  quote,  al- 
though yon  are  above  the  market  on  No.  2. 
However  we  would  take  our  chances  on  the  No. 
2.  Now  yon  let  us  know  Jast  how  many  thou- 
sand feet  of  each  thickness  5/4,  6/4  and  8/4 
yon  will  let  ns  have  at  the  prices  yon  name,  and 
we  will  send  you  a  blanket  order  for  sadi 
smonnts.  In  accepting  sneh  an  order,  it 
wonld  have  to  be  definitely  understood  tliat  yon 
would  furnish  the  full  amounts  of  eadi  thlek- 
ness,  because  we  will  make  contracts  wHh  our 
cofltomers  to  furnish  exactly  those'  amounts, 
and  we  will  have  to  depend  upon  you  famishing 
the  stock  you  agreed  to  furnish. 

"Just  at  this  time  there  Is  an  extreme  scar- 
city of  shop  lumber,  especially  No.  2,  but  we 
are  inclined  to  think  that  as  the  mills  come  on 
the  market  with  the  new  cot,  prices  will  nunc 
likdy  decline,  and  we  think  that  yon  are  making 
a  good  trade  by  selling  outright  at  the  prices 
yon  are  new  making.  However  we  want  to 
keep  In  touch  with  you  and  get  started  by  mak- 
ing this  deal  on  the  shop.  A  little  later  on,  if 
you  are  willing,  we  would  consider  some  Und 
of  a  proposition  of  a  million  feet  of  yard  stock, 
common  and  finish.  *  *  • 
"Yours  very  truly, 

"O.  B.  Shaw  Wholesale  Oo." 

Tbn  next  letter  reads  thus: 

Flahitiff's  Exhibit  a 
*^terprise,  Or^on,  April  8,  1U7. 
"0.  B.  Shaw  Wholesale  Co.,  Boise.  Idaho— 

Oentlemen:  Your  letter  of  the  22d  received.  Z 
would  be  willing  to  let  you  have  about  250  thou- 
sand 8/4  #3  and  better  shop  at  the  prices 
I  quoted  you,  but  in  case  they  should  change 
the  freight  rates,  different  arrangements  would 
have  to  be  made  at  such  time.  This  is  not  all 
the  shop  I  will  have,  but  it  is  all  I  want  to  eon- 
tract  at  the  present  time. 
"Yours  truly, 

"Lapwsi  Lumber  Company, 

"By  A.  Hackbarth.** 

Plaintiff  then  wrote  defendant  as  follows: 

Plaintiffs  Exhibit  D. 

"April  4th,  1917. 
"Lapwal  Lumber  Co.,  Enterprise,  Oregon- 
Gentlemen:  Tour  favor  of  the  3d  at  hand,  and 
are  inclosing  order  for  the  250  M.  ft  of  8/4 
shop.  This  we  expect  to  ship  all  to  one  cus- 
tomer, and  win  send  ym  shipping  instructions 
In  ample  time. 
"The  writer  Is  fanning  a  trip  to  Bastera 
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Oregon  and  will  aodovbtedlr  bm  yon  the  latter 
part  of  next  week. 
"Toon  truly, 

"a  B.  Shaw  Wholesale  Oo.** 

Mr.  J.  O.  Doerr,  an  oflBcer  of  the  plaintiff 
Lompany,  testified  in  e^tonation  of  the  order 
Inclosed,  thus: 

"This  is  a  substantia]  copy  of  that  t^rder.  The 
>riginel  sheet  of  that  order,  of  course,  has 
priDted  matter  on,  irtiieh  the  duplicate  copy 
does  not  have— does  not  cany.  It  shows  who 
It  is.  addressed  to." 

A  copy  of  the  order  follows: 

FUdntiTs  Exhibit  B. 
"No.  5180. 

"April  4th.  7. 

"O.  B.  Shaw  Wholesale  Co. 

'To  foUow  by  Sept  15th,  52^  rate,  reg. 
2S0.000  8/4  #3  shop  and  better  82S 
#3  @  26.00 

f2  32.pO 
1  @  40XX» 

"Lapwai  Itumber  Go.,  Bnterprise,  Oregon. 
"As  per  your  letters  March  21st  and  AprU 

In  about  a  month  and  a  half  defendant 
wrote  plaintiff  this  letter: 

FlaintHTs  Exhibit  F.  ' 
"Enterprise,  Oregon,  May  16,  1917. 
"0.  B.  Shaw  Wholesale  Co.,  Boise,  Idaho- 
Gentlemen:  I  thinlc  I  will  have  to  raiee  tbe 
price  on  the  shop  mentioned,  which  was  about 
260,000  feet,  on  account  of  the  war,  as  I  have 
to  raise  my  contractors  about  %  and  it  is  no 
more  than  right  to  do  the  same  with  you  and 
if  you  have  it  contracted  tell  tbe  other  fellow 
the  ,same  as  we  wer^  not  iBguring  on  war  at 
that'  time. 

"Tours  traly.  Lapwai  Lumber  Co.  . 

"By  A.  Hackbarth." 

Defendant  also  wrote  a  letter  which  reads 
thus: 

Plaintiff's  Exhibit  Q. 
"Enterprise,  Oregon,  June  4,  1917. 
"C.  R.  Shaw  Wholesale  Co.,  Boise,  Ida.— 
Gentlemen:  Tonr  letter  of  the  29th  received 
regarding  the  2x12  at  $14.  I  don't  want  any  of 
it  at  that  price  as  I  can  get  considerable  more 
money  of  course,  I  suppose  yon  are  figuring 
this  on  a  shop  desl  but  I  want  you  to  strictly 
understand  that  I  am  doing  with  you  the  same 
as  I  do  with  my  contractors.  I  had  a  contract 
let  for  my  logging,  and  also  he  was  under  bonds 
to  furnish  the  logs,  but  I  did  not  see  that  he 
could  do  it  for  the  price  he  was  getting  after 
everything  got  as  high  as  it  is  now,  and  looks 
as  if  it  may  go  higher.  I  have  raised  my  con- 
tractor %  and  all  other  expenses  are  nearly 
^  to  don't  mention  the  ahop  tuiy  more  as  I 
will  not  furnish  it  at  all  unlets  it  it  dovnt  at 
that  price  whenever  it  it  dry.  Whenever  it  is 
dry  I  want  the  market  price  whether  It  is  high 
or  low  and  if  it  is  too  low  I  will  not  sell  any 
and  will  not  manufacture  any  more.  I  am  will- 
mg  for  you  to  handle  my  stock  but  do  not  want 


to  sell  for  any  sndi  price  as  yon  offered  ms 

for  tbe  2-inch. 

"Tours  truly,  Lapwai  Lumber  Oo. 

"By  A.  Hackbarth.*^ 
(We  underscore  the  material  parC) 

Plaintiff  wrote  defendant  thus: 

PlftintUrs  Exhibit  H. 

"October  13,  1917. 
"Lapwai  Lumber  Co.,  Enterprise,  Oregon- 
Gentlemen:  Please  sliip  as  soon  as  possible  to 
ourselves  at  Oshkosh,  Wisconsin,  the  250  U. 
ft  of  2"  shop  on  our  order  No.  S180  ct  April 
4th.  nease  rovte  shipmeata  OWB&N  08L  UP 
CM  &  STP.,  and  advise  ^ut  how  fas*  our 
cars  will  go  forward. 
"Tours  truly, 

"C.  S.  Shaw  Wholesale  Oo." 

Plabttiff  also  wrote  the  following  letter: 

Plaintiffa  Exhibit  L 

"December  6th,  1917. 
"Li^)wai  Lumber  Co.,  Enterprise.  Oregon- 
Gentlemen:   Please  let  ns  know  when  yon  in- 
tend to  ship -the  2"  shop  to  Oshkosh  on  our 
order  No.  6180  of  April  4th,  and  oblige 
"Tours  truly, 

"a  B.  Shaw  Wholesale  Go." 

Defendant  oCfiered  in  evidence  tbe  fOUowIng 

letter: 

Defendant's  Exhibit  1. 
"Enterprise,  Oregon,  Aug.  2,  1917. 
"C.  B.  Shaw  Wholesale  Co.,  Boise,  Ida- 
Gentlemen:  Your  letter  of  the  28tb  recdved 
regarding  the  0  select  We  do  not  want  to  seQ 
this  big  amount  to  one  person  as  I  think  we 
will  run  out  of  clears  and  cannot  flU  our  yard' 
orders.  Begar£ng  the  shop  lumber  it  seems 
to  me  that  you  are  figuring  on  pretty  low  prices, 
but  as  you  are  always  mentioning  the  '250X100 
which  you  are  figuring  you  would  be  entitled 
to,  but  as  conditions  have  changed  as  I  told  you 
before  I  don't  think  you  would  be  entitled  to  it, 
and  in  this  way  I  will  let  you  have  200,000  8/4 
1,  2  and  8  shop  at  the  price  which  you  men- 
tioned July  SOtb,  allowing  you  $1  commission, 
but  I  must  know  within  the  next  week  a*  I 
am  figuring  on  gothg  East,  and  if  yon  cannot 
handle  it  perliaps  I  can  dispose  of  it  on  mj  trip. 
"Tours  truly,  Lapwai  Lumber  Co., 

"By  A.  Hackbarth." 

Plaintiff's  counsel  objected  to  this  letter, 
as  not  pertaining  to  the  transaction  contain- 
ed in  the  letters  formti)g  the  contract,  which 
objection  was,  sustained  and  exceptions  doly 
saved  by  counsel  for  defendant  Plaintiff 
further  introduced  testimony  tending  to  show 
that  about  September  IQ,  1917,  the  prices  of 
lumber  were  about  $8  per  1,000  higher  ttian 
they  were  In  April  when  the  contract  was 
made;  and  that  the  letters  "reg."  on  the 
heading  of  the  order,  Exhibit  E,  are  an  abre- 
vlatlon  of  the  word  "regular,"  and  signiTy  ■ 
that  the  lumber  would  be  paid  for  60  days 
after  delivery.  Mr.  J.  H.  Mlmnaugh.  a  wit- 
ness for  plaintiff,  testified  to  the  effect  tlult 
the  market  price  of  sliop  lumber  8/4  on  July 
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27,  1917.  was  No.  8,  $30;  No.  2,  $38;  No.  1. 
948 ;  and  that  Uie  prices  advanced  ligbt  along 
until  tbe  latter  part  of  Septenil>er,  when  it 
was  at  least  fl  per  thousand  more  than  in 
July. 

At  the  close  of  plaintifTs  case  defendant 
moved  the  court  for  a  nonsuit,  for  the  rea- 
son that  plaintiff  had  not  proved  a  contract 
for  the  sale  and  delivery  of  the  Inmber  in 
qoestioD.  The  trial  court  found  for  the 
plalutlfr,  among  other  things,  finding  that  at 
tbe  time  for  tbe  delivery  of  Inmb^  as  agreed 
upcm  It  was  worth  on  the  market  $5  per  1,000 
more  than  the  eontrat^  price,  and  rendered 
Judgment  in  &vor  of  plaintiff  In  the  sum  of 
»1,250. 

Thos.  U.  Dill,  of  Enterprise  for  appelant 
J.  A.  Borieigb,  of  Bnterprise.  for  respond- 
ent 

BEAN,  3*  (after  stating  the  fticts  as 
above).  [1]  0^  first  ccmtention  of  defendant 
Is  that  the  complaint  does  not  state  facts 
snffidoit  to  cfRistltute  a  cause  of  actlwi;  that 
there  is  no  allegation  in  the  complaint  of  any 
perfornunce  [tolntlff,  and  no  CMisidera* 
tlon  for  the  agreonent  alleged.  Defendant 
dtes  Davis  Lomb^  Go.  v.  Gonto  Lumber  Co., 
86  Or.  642, 167  Pac.  607,  and  other  like  cases, 
In  sujivort  of  the  proposition  that — 

**Before  tbe  plaintiff  can  pot  tbe  defendant  In 
default  and  claim  damages  for  the  breach  of  a 
contract,  be  must  allege  full  performance  or 
resdineu  and  abflitr  to  perform  on  his  part." 

[2]  This  general  rule  is  not  questioned. 
Under  our  statute,  in  an  action  at  law  tried 
by  the  court  without  the  Intervention  of  a 
Jury,  the  findings  of  the  court  have  the  force 
and  elfect  of  a  verdict  of  a  Jury,  ^erefore 
the  question  in  regard  to  the  complaint  Is 
whether  or  not  it  is  suflSdent  after  verdict 
Tbe  rule  In  tills  state  Is  that  where  a  de- 
fendant answers  after  his  demurrer  to  the 
complaint  has  been  overruled,  the  complaint 
is  to  be  constmed  most  strictly  In  favor  of 
tbe  pleader.  It  will  be  sustained  where  it 
contains  a  defective  statement  of  a  cause  of 
action,  but  u(A  wbere  It  falls  to  state  a  cause 
of  acti<Ma.  Olds  r.  Gary,  13  Or.  382, 10  Pac. 
789 ;  Or^Ecm  &  G.  R.  B.  Oo.  v.  Jackson  Coun- 
ty, 38  Or.  689,  697.  64  Pac.  307,  65  Pac.  369; 
West  T.  Eley.  39  Or.  461.  65  Pac  708;  Sbults 
T.  SUvely,  72  Or.  460,  463,  143  Pac  1115. 
^wefore  a  dlffrarett  question  arises  In  the 
present  case  than  where  the  snffidency  of  a 
ccHoplaint  is  detemdned  upon  a  demurrer. 

(3]  As  to  the  first  criticism  of  the  com- 
plaint It  will  he  noticed  that  defendant 
would  not  recognize  the  contract  and  abso- 
lutely reftwed  to  ship  the  Inmber  before  the 
time  for  perfcmnance  of  the  agreement  ar^ 
Tlved.  Tbe  mle  In  Bni^nd  is  well  settled 
that— 

'^e  positive  and  absolute  refusal  by  one 
party  to  carry  out  the  contract  is  in  itself  an 
immediate  eamjflBU  breach  of  it  on  his  part 


and  gives  immediate  right  of  action.**  1  Beach 
on  Mod.  Law  of  Contracts,  $  409. 

Tbe  only  extent  to  which  the  doctrine  is 
carried  in  the  state  of  New  York  Is  that  a 
renunciation  of  a  contract  before  the  time 
for  performance  arrives  will  dispense  with 
the  performance  of  conditions  precedent  or 
concurrent  or  tbe  ofFer  to  perform.  Mas- 
sachusetts courts  adopt  the  doctrine  that  a 
renondation  may  give  cause  for  treating  the 
contract  as  rescinded,  and  excuse  the  other 
party  from  making  ready  for  performance 
on  his  part,  or  relieve  him  from  tbe  necessity 
of  offering  to  perform  in  order  to  enforce  his 
rights.  Illinois  follows  the  Messadinsetts  rule, 
but  holds  the  plt>mlsee  need  not  wait  until  the 
day  of  performance  before  making  new  ar- 
rangements. It  seems  the  federal  courts,  and 
those  of  Iowa,  West  Vlrgliiia,  and  Michigan, 
go  to  the  full  extent  of  the  English  cases,  and 
allow  an  action  to  be  toought  at  once  upon 
renundatiim.  1  Beadt  mi  Mod.  Iaw  of  Con- 
tracts, i$  400-412. 

It  U  well  settled  in  this  state  that,  in  the 
case  of  an  executory  contract  for  the  sale 
of  property,  where  the  seller,  t>efore  the  date 
for  performance,  repudiates  the  contract  and 
refuses  to  deliver  the  goods  or  to  be  bonnd  by 
the  contract  and  had  not  signified  a  change 
of  mind  in  regard  thereto,  it  is  not  Incumbent 
upon  the  buyer  in  an  action  for  a  breach 
of  the  contract  to  t«ider  a  delivery  of  the 
goods  on.  the  date  spedfied  in  the  cmtract. 
The  law  does  not  require  the  doing  of  a  vain 
or  useless  act  Therefore  it  was  not  neces- 
sary for  plain  tier  to  plead  performance  of  the 
contract  or  readiness  to  perform,  after  de- 
fendant, by  his  letters  of  May  16  and  June 
4,  1017,  had  repudiated  the  contract  and  re- 
fused to  ship  the  lumber  as  agreed.  Gull- 
laume  v.  K.  S.  D.  Land  Co.,  48  Or.  400,  86 
Pac.  883.  88  Pac.  686;  CatUn  v.  Jones,  48 
Or.  158,  85  Pac.  615;  West  v.  Wash.  By.  Co.. 
49  Or.  436,  90  Pac.  666 ;  Merrill  v.  Hezter,  62 
Or.  138,  04  Pac.  072,  96  Pac.  866. 

[4,1]  While  the  complaint  aboun,ds  in  glit- 
tering generalities,  a  careful  study  ct  the 
averments  as  to  tha  contract,  made  1^  the 
parties  discloses  that  defendant  agreed  with 
plaintUr  to  seU  plaintUf  250,000  feet  of  lum- 
ber of  ^e  kind  described.  The  parties  also 
agreed  upon  the  iirlce  to  be  paid  ttierefcv  by 
plaintUr.  It  was  stipulated  by  them  that  de- 
Uvery  of  the  lundber  should  be  made  by  Sep- 
tember 15. 1917.  It. may  be  that  the  cause  of 
action  is  defectively  stated.  We  think  that  a 
cause  of  action  is  set  forth  in  tlie  complaint, 
and  that  the  pleading  la  good  after  verdict 
The  contract  as  alleged  was  mutoal.  See 
Ward  V.  McKlnley,  07  Or.  49, 191  Pac  822. 

[I]  The  motion  for  a  nonsuit  chanenges  the 
Bufflctency  of  tbe  contract  of  sale,  as  shown 
by  the  letters  Introduced  in  evidence,  ^e 
prevailing  rule  Is,  as  to  sales  or  contracts  to 
sell  by  letter,  that.  If  a  definite  proposition  Is 
made  and  accepted  by  letter,  tbe  acc^tanee 
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being  widiln  a  reaaODable  time,  and  before 
knowledge  of  any  retractloii,  the  contract  Is 
closed  by  mailing  the  acceptance  duly  ad- 
dressed. Benjamin  on  Sales,  American  Notes, 
p.  72. 

[7,  t]  The  defendant,  by  his  letter  of  April 
31, 1917,  (rffered  to  sell  the  lumber  to  plalntlCf 
as  specified  definitely  In  his  former  letter  of 
March  21, 1917.  Plaintiff  accepted  the  offer, 
and  forwarded  an  order  for  the  250,000  feet 
of  lumber  on  Ain^I  4,  1917.  It  appeani  from 
the  entire  correspondence  that  there  was  a 
bona  fide  intent  on  both  sides  to  ccHne  to  a 
definite  agreement  for  the  sale'of  the  lumber. 
The  minds  of  the  parties  met,  as  the  erldence 
tended  to  show.  The  contract  was  binding 
upon,  and  could  have  been  enforced  by,  either 
party.  The  snbsequent  letter  of  defendant, 
attempting  to  cfpen  new  negotiations  not  ac> 
ceded  to  by  plaintiff,  cannot  affect  the  con- 
tract, and  the  offer  of  such  letter  in  evidence 
was  properly  refused  by  the  trial  court.  Wil- 
Uams  T.  Burdlck,  63  Or.  41.  125  Fac.'844. 120 
Pac.  603;  13  C.  J.  p.  298,  {  114. 

in  It  Is  dalmed  by  defendant  that  the 
agreement  as  shown  by  tbe  letters  in  eTtdence 
was  modified  by  a  snbsequent  oral  arrange- 
ment  between  tbe  contracting  parties.  There 
was  a  direct  conflict  In  the  testimony  upon 
this  inAut.  The  trial  court  found  plalntUTs 
version  of  the  matter  was  correct  This  ques- 
tion is  set  at  rest  by  the  sab^tute  for  a 
verdict  We  have  no  duty  to  deal  with  tbe 
weight  of  the  erldenoe.  * 

[10]  Some  claim  Is  made  by  defendant  tbat 
the  agreement  was  not  definite  as  to  the 
Quantity  of  eadi  grade,  or  number,  of  lum- 
ber. Tbe  defendant  was  manufacturing  lum- 
ber, and,  under  the  contract  as  finally  agreed 
iqiKni,  any  ot  the  grades  ot  lumber  mentioned 
as  It  came  from  tlie  log  would  fill  the  require* 
ment  Ibe  testimony  on  the  part  of  plaintiff 
tended  to  show  that  tbe  price  of  each  grade 
advanced  |6  per  1,000  durlhg  the  period  be- 
tween the  Qme  of  the  agreement  and  the  date 
for  delivery.  The  trial  court  allowed  only 
tiia  amount  the  price  bad  Incieased.  Hence 
the  claim  does  not  embrace  a  material  mat- 
ter. The  testimony  was  sufficient  to  inss  the 
case  to  a  Jury,  and  Hie  motion  for  a  ncmsnlt 
was  coirectly  overruled. 

We  find  no  error  In  the  record.  The  Judg- 
ment of  the  trial  court  Is  affirmed. 

BBNSON,  J.,  not  sitting. 


(101  Or.  322) 

MASTERS  et  al.  V.  BIDLER  et 

(Sopreme  Court  of  Oregtm.   June  21,  1021.) 

I.  Appeal  asd  error  «»I002— Os  eoiflUstitii 
evidence,  jury  must  dedde  what  was  said  by 
one  sought  to  be  held  liable  far  geods  Istasd- 

ed  for  another. 

Where  the  evidence  conflicted  aa  to  wheth- 
er defendant's  promise  to  pay  for  goods  sold 


his  aon-In-law  applied  only  to  one  or  non 
automobiles,  or  whether  it  also  Indoded  aato- 
mobile  accessories,  it  was  the  province  of  the 
jury  to  dedde  what  langaage  was  uaed. 

2.  Fraidt,  stalnte  «f  «a»23(3)— Vertal  eeHtt- 
end  promise  to  for  geoda  soM  asatbsr 
easaet  bb  enforced. 

A  collateral  promise  to  pay  tor  goods  fir> 
nlsbed  another  cannot  be  uiforee^  wben  nat 
in  writing. 

3.  rrands,  statste  «f  «=>26(1)— Promisa  Is 
orlslnalf  and  not  ooliatenl,  when  goads  soM 
OS  pramlser's  oredlt  exolnsively. 

If  a  sale  of  goods  to  be  furnished  to  de- 
fendant'a  soD*ia<law  was  on  defendant's  credit 
exdusively,  and  not  on  the  aoo-tai-law*s  credic, 
defendant's  promise  to  pay  therefor  was  orii- 
iual,  and  not  collateraL 

4.  Prands,  statute  ef  ^23(3>— Ortglsal 
promise  to  pay  for  gaods  te  bn  Mlvared  tt 
another  not  a  praalsa  te  answer  far  aastb* 

efs  debt 

If  one,  by  an  original  and  not  1^  a  ed- 
lateral  promise,  agrees  to  pay  for  goods  to  be 
delivered  to  another,  then  he  and  not  the  pei^ 
son  to  whom  the  goods  are  to  be  deUveicd  is 
liable,  though  the  goods  wen  actoaUy  received 
by  tbe  other,  and  tbe  promise  to  pay  is  nst 
a  promise  to  answer  for  another's  debt. 

6.  Frauds,  statute  of  «=»23(3}— Promtie  It 
eoliateraJ,  and  must  be  In  writing,  whoa  n- 
other  Is  liable  for  the  debt 
Where  one  promises  te  pay  for  goods  ts 
be  famished  to  another,  if  the  one  to  whom  tbe 
goods  are  to  be  furnished  la  UaUe  for  tk» 
debt,  then  tbe  piondse  is  a  promise  to  an- 
swer for  the  debt  of  uiother,  and  must  be 
in  writing,  under  Or.  L.  |  806^ 

6.  Frauds,  statute  of  ^i  59— When  langnaie 
amMguous,  it  Is  question  for  Jury  whether 
promise  original  or  collateral. 

If  the  laoffuage  used  by  the  parties  vaa 
ambiguous.  It  becomes  a  Question  of  fact  f^ 
the  jury  to  determine  Under  appropriate  io- 
structions,  whether  a  promiae  to  pay  for  goods 
to  be  furnished  to  another  was  origiiial  or  cd- 
lateral,  and  the  Jury  ahonld  be  Informed  what 
would  constitnte  an  original  promise  and  irimt 
a  collateral  promise. 

7.  Frauds,  statute  of  «s>26(2)— Promise  h 
eollateral,  if  any  oreiBt  given  to  thini  parly. 

A  promiae  to  pay  for  goods  to  be  fomiafa- 
ed  to  a  third  party  Is  collateral,  and  most  be 
in  writing,  if  any  credit  be  given  to  tbe  third 
party,  though  the  seller  prtaudpaUy  depwds  far 
payment  on  the  promisor. 

a.  Fraods,  statute  of  «=>23(3)— Wbetber 
promise  origtaal  or  cellateraJ  Is  qnestlea  ef 
Intention. 

In  determining  whether  a  promise  to  pay 
for  goods  to  be  famished  to  a  third  patty  is 
original  or  collateral,  the  intention  of  the  par- 
ties must  govern;  but  the  Intention  should  be 
ascertained  from  the  words  used  in  making 
the  promise,  the  situation  of  the  parJeo,  aad 
all  the  circumstances  concerning  the  trnasse 
tion. 
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k  Frauds,   ttatata   of  «=»IS8(4)— Evldenoe 
to  show  erodlt  qivsii  to  tMnI  party,  and 
bouoo  that  promlaa  wu  eoilatoral. 

In  an  action  on  defendant's  alleged  prom- 
iflo  to  pay  for  automobiles  and  acceasorlei  to 
be  furniebed  bis  son-in-law.  evidence  held  to 
■how  that  credit  was  in  part  riven  to  the  son- 
in-law,  and  hence  that  defendant's  promise  was 
collateral,  and  not  origtnaL 

In  Banc 

Appeal  from  OlrcQit  Court,  Union  Oonn- 
ty;  J.  W.  Knowles,  Judge. 

Action  by  0.  W.  Ifasters  and  another,  part- 
ners doing  business  as  Masters  &  Perkins, 
against  M.  h.  Bldler  and  W.  J.  Townley. 
From  a  Jndgroent  for  plaintiffs,  defendant 
Townley  appeals.  Reversed  and  remanded, 
with  directions. 

The  platnUffs,  a  W.  Hasten  and  T.  B. 
Pttklns,  are  partners,  and  since  August  1, 
1916,  tbey  bave  heea  doing  business  under 
the  firm  nama  of  Masters  ft  Perkins.  The 
partnws  conducted  a  garage  in  the  dty  of 
Baker,  and.  In  addition  to  making  repairs 
on  cars,  th^  sold  automoldles  knd  aatomo- 
blle  accessories,  M.  L.  Bldler  was  a  plumb- 
er, and  conducted  a  plumbing  sbc^  in  the 
city  of  Union.  W.  J.  Townlegr,  vlw  is  Bld- 
ler's  father-in-law,  also  redded  in  IInl<m.  On 
and  between  October  2, 1916,  and  September 
27,  1B17,  tbe  plalntUb  deUvered  to  Bld- 
ler automobile  accessories.  The  plaintlfb 
brou^t  this  action  against  Bldler  and  Town- 
ICQT,.  alleging  that,  "at  the  qpedal  instance 
and  request  of  said  defendants,  plaintiffs  sold 
and  d^llTered  to  said  defoidants  automobile 
■a^les"  of  the  reasonable  value  of  1687.25, 
of  which  no  part  has  been  paid,  except 
.9304.93,  leaving  tbe  sum  of  $292.32  due  and 
owing.  Tbn  defendants  filed  sejiarate  an- 
■wera  Bldler  "assumed  Itablllty  for  any- 
tlilng  not  paid  tor,  but  allied  that  the  btlt 
was  fully  paid."  Townley  denied  liability, 
fniere  was  a  verdict  and  a  judgment  against 
both  Bldler  and  Townley  tat  tbe  amount  de- 
manded by  the  plalntUTs.  Townl^  alone  ap- 
pealed. 

T.  H.  Crawford,  of  La  Qrande  (Crawford 
A  EalEln,  of  IM  Qrande,  on  tbe  brl^,  for 
appellant. 

O.  B.  Mount,  of  Baker  City,  for  respcmd- 
ents. 

HARBIS.  J.  (after  stating  tbe  facta  as 
above).  It  Is  conceded  that  none  of  tbe  sup- 
plies involved  in  ttats  action  were  delivered 
to  Townley,  but  that  all  of  them  were  deliv- 
ered to  Bldler.  The  plaintiffs  claim  that 
Townley  agreed,  before  the  supplies  were  de- 
livered, to  pay  for  whatever  articles  tbe 
idaintlffs  might  let  Bldler  have.  Townley  as- 
sots  tbat  he  agreed  to  be  reqionstble  for  one 
automobile,  and  that  bis  agreement  Included 
nothing  more.   Whatever  promise  was  made 


by  Townley  was  made  In  the  course  of  a 
conversation  wbldi  occurred  In  the  plaintiffs' 
garage  in  Baker  in  September,  1916.  We 
must  therefore  examine  tbe  evidence  relating 
to  that  ctmversatlon. 

Townley  happened  to  be  In  Baker  with  bis 
automobile  In  September,  1916,  and  while 
there  be  drove  to  the  plaintiffs'  garage, 
where  he  met  Perkins,  with  whom  he  was 
acquainted,  although  they  had  not.  met  for 
some  time.  On  this  occasion  Townl^  and 
Perkins  engaged  In  conversation,  and  It  is 
conceded  that  no  third  person  .was  present  or 
heard  wbat  was  said  by  tbe  parties.  In  the 
course  of  the  conversation  Townley  learned 
that  the  plaintiffs  sold  Stndebaker  and  Dodge 
cars.  Although  Bldler  was  engaged  in  tbe 
plumbing  business,  he  had  devoted  some  of 
his  time  to  selling  automobiles  as  a  "side  tin 
sue."  It  seems  that  Bldler  had  a  prospec- 
tive purchaser,  and  Townley  was  aware  of 
that  fact.  Townley  claims  that  he  asked 
Perkins  If  tbe  plaintiffs  would  let  Bldler  tak« 
an  automobile  and  sell  It  on  commiasion; 
and  Townley  also  says  that  he  told  Perkins 
tbat,  if  tbe  plaintiffs  would  permit  Bldler  to 
take  a  car  under  such  an  arrangement,  ha 
.would  be  responsible  to  tbe  plaintiffs  for  the 
return  of  the  car  or  Its  value.  It  Is  conceded 
that  Parkins  was  not  at  that  time  acquaU;ited 
with  Bldler,  although  Bldler  says  he  was  In 
Baker  when  Townl^  talked  with  Perkins. 
There  Is  no  evidence  that  Bfdler'  met.  Per- 
kins, or  that  either  one  8a,w  the  other  m  that 
day. 

A  few  days  after  the  conversation  between 
Townley  and  Perkins  the  plaintiffs  delivered 
an  automobile  to  Bldler,  who  sold  It  and 
promptly  accounted  to  tbe  plaintiffs  for  the 
price,  less  a  commission  oi  12^  per  cent., 
whldi  he  retained.  .Subsequently  Bldler  re- 
ceived four  other  cars  from  the  plaintiffs, 
and  be  likewise  accounted  for  the  price  of 
each  of  these  four  cars,  retaining  the  com- 
mission as  in  the  case  of  the  Brst  car.  When 
getting  one  or  more  of  these  cars,  Bldler  also 
received  some  automobile  "parts";  but  it  Is 
conceded  that  Bidler  paid  for  these  "parts." 
If  tbe  promise  made  by  Townley  was  limited 
to  the  automobiles,  or  only  to  one  antomobUev 
then  the  plaintiffs  cannot  recover  In  this 
action.  While  there  Is  no  nmtroversy  about 
the  automobiles  sold  by  'Bidler,  nevertheless 
the  evidence  concerning  them  Is  properly  to 
be  considered,  because  It  tends  to  explain 
tlie  conversation  about  the  alleged  liability 
of  Townley  for  the  accessories. 

According  to  tbe  testimony  of  Bldler : 

"The  next  spring,  early  in  the  spring,  I 
changed  the  plumbing  shop  over  slightly,  so 
I  would  have  some  room  to  do  some  repair 
work  on  cars,  and  at  that  time  I  went  to 
Baker  City,  needing  some  extras  and  some 
tires,"  and  made  arrangements  with  tbe  plain- 
tiffs for  "tires  and  so  on." 
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When  nslng  tbe  words  "next  spring,'*  Bld- 
ter  meant  the  spring  next  after  the  conreraa- 
tl<Mi  between  Perkins  and  Townlfiy.  Perktns 
testified  that— 

"In  the  fall  or  tbe  next  eprlng  (meaDtog  tbe 
fol]  or  spring  next  after  tbe  conversation  be- 
tween Townley  and  Perkins)  Mr.  Bidler  cams 
up  and  naoted  to  put  in  a  stock  of  tires  and 
tubes  and  sach  stuff  aa  that,  and  we  told  him, 
'All  right.' " 

It  Is  thns  far  mad«  to  apptor  that  Towa- 
1^  and  PerkiiiB  had  a  conversation  In  Sep- 
tember, 1916,  and  this  is  the  only  conversa- 
tion attributed  to  Townley  before  the  sale 
at  the  accessories  wbl(di  are  now  In  dispute. 

Bidler  did  not  take  part  In  the  conversa- 
tion between  Townley  and  Perkins;  nor  did 
he  bear  what  .was  said.  Presumably  Town- 
ley  told  Bidler  that  the  latter  could  get  a 
car  from  the  plaintiffs;  for  shortly  after 
the  conversation  mentlcmed  Bidler  went  to 
Baker  and  got  a  car.  However,  the  evidence 
&lla  to  disclose  wbetlier  any  conversation 
occurred  between  either  of  the  plaintiffs  and 
Bidler  when  the  latter  received  the  cars  men- 
tioned. The  only  conversatlm  attributed  to 
Bidler  before  the  sale  of  the  accessories,  and 
.with  reference  to  them,  la  the  conversation 
to  which  Perkins  referred  when  he  testified 
ttiat  Bidler  "came  up  and  wanted'  to  put  In 
a  stock"  of  accessories,  ^ese  fitcta  mnst 
not  be  forgotten  when  we  come  to  omsider 
tbe  question  as  to  whether  or  not  the  prom- 
ise made  by  Townley  Is  within  or  without  the 
statute  of  frauds. 

We  now  direct  attention  to  the  evidence 
upon  which  the  plaintiffs  base  their  claim 
that  Townley's  promise  was  broad  enough 
to  Include  liability  tor  both  automobiles  and 
accessories.  Referring  to  the  conversation 
which  occurred  bi  September,  1916,  Perkins 
testtSed  as  follows: 

"He  [Townley]  said  he  had  a  son-in-law 
that  was  qnite  a  mechanic,  and  be  was  rnnnin? 
a  plumbing  establishment  in  Union,  and  he 
wnated  to  know  if  we  could  let  him  take  some 
care  and  sell  them  there  for  us,  •  •  • 
and  80  I  told  him  be  could  sell  in  our  terri- 
tory; we  would  let  him  have  cars,  and  be 
could  sell  them  in  our  territory.  And  bo,  in  a 
short  time  after  that,  Mr.  Bidler  came  up  and 
got  a  car,  and  sold  it,  and  I  think  be  sold 
either  tour  or  five,  and  we  allowed  him  bis 
commission  of  10  per  cent,  and  in  a  short 
time,  let's  see,  I  tiiink  it  was  in,  it  was  in 
tbe  fall  or  tbe  next  spring,  why  he  came  op 
and  wanted  to — Mr.  Bidler  came  up  and  want- 
ed to — put  in  a  stock  of  tires  and  tubes  aod 
such  stuff,  as  that,  and  we  told  Mm,  'All  right.' 
Mr.  Townley  told  me,  when  be  war  there,  that 
anything  we  done  with  Mr.  Bidler  would  be 
all  right;  to  let  lum  have  what  he  wanted, 
and  so  wc  did, 

"Q.  And  what  did  he  say  about  setting  bis 
son-in-law  up  In  business?  A.  Why  be  said 
be  was  inclined  to  be  mechanical,  and  be  would 
like  to  set  him  up  in  business,  and  have  him 
doing  business;  that  he  could  run  the  automo- 
bile business  with  his  plumbing  establishment 


that  he  had  there;  that  there  wasn't  quits 
enough,  wasn't  much  to  do  in  the  plumbiac. 
and  he  could  handle  both  togetlier. 

"Q.  On  whose  credit  did  joo  extend— £d  m 
deliver  these  goods?  A.  Well,  ou  Mr.  Towb- 
l«7*a,  principally,  because  we  didn't  know  Ur. 
Bidler;  only  just  what  Mr.  Townley  bad  told 
us  IB  aU. 

"Q.  How  long  after  you  had  this  conrens- 
tion  with  Mr.  Townley  was  it  that  Mr.  Bidler 
came  op  and  started  to  take  merchandise  away 
from  your  place  of  business?,  A.  Well,  it 
wasn't  a  great  i^e.** 

The  record  shows  that  Perkins  also  testS- 

fled  as  follows : 

"Q.  Mr.  Townley  at  that  time  told  yoa  Oat, 
if  you  would  let  Mr.  Bidler  have  the  car  for 
Bale— on  a  couunission  basis,  was  Itt   A.  Tea 

"Q.  That  he  would  be  responsible  for  either 
the  return  of  the  car,  if  it  was  not  sold,  is 
proper  condition,  or  the  payment  of  the  price 
of  the  car,  if  it  was  sold?  A.  Well,  he  just  said 
this  way— anything  we  would  let  bim  have 
wonld  be  all  right;  be  would  make  it  ail  tigbt 

"Q.  Now,  hia  talk  at  that  time  was  about  the 
car,  wasn't  it?   A.  Yes. 

"Q.  He  wanted  you  to  let  him  have  a  ear? 
A.  Yes. 

"Q.  And  If  yon  fronld  let  him  have  a  car,  ht 

would  be  responsible  for  it?  A.  I  sapiK»e  so; 
that  ia  the  way  we  understood  It. 
"Q.  That  is  what  he  said?  A.  Yes.  •  •  • 
"Q.  But  yon  were  talkmg  about  Mr,  Bidler 
getting  a  car,  weren't  you;  that  is  what  y«a 
were  talking  about?  A.  Why,  no;  we  wasa't 
exactly.  Of  course  be  was  figuring  on  stuliac 
Mr.  Bidler  up,  as  I  understand,  in  the  buaioen 
there  in  connection  with  his  plumbing,  and  of 
course  be  would  have  to  have  parts. 

''Q.  Well,  I  am  not  talking  at>out  that;  ke 
didn't  say  he  would  have  to  have  parts?  A 
No;  he  didn't  come  right  out  and  say  ^arts.*" 

[1]  We  have  given  all  the  evidence  offered 
in  behalf  of  plaintiffs  from  .wtUcb  It  could 
be  argued  that  the  promise  made  by  Town- 
ley  embraced  automobile  accessories,  as  well 
as  one  or  more  automobiles.  The  defendants 
Introduced  evidence  which  contradicted  the 
version  given  by  Perkins.  Townley  cls*"»fii 
that  tbe  conversation  related  to  whether 
or  not  tbe  plaintiffs  would  be  .wilUng  to  let 
Bidler  have  one  automobile  to  sell  on  commis- 
sion, and  that  nothing  else  was  mentioned. 
If  Townley  correctly  remembered  the  Ainver- 
satlon,  then  the  promise  made  by  him  did 
not  Include  automobile  accessories,  and  he 
could  not  be  held  liable  in  this  action.  Ia 
this  situation  It  became  the  province  of  the 
Jury  to  decide  whether  Townley  used  the 
language  which  he  said  he  used,  or  wbefher 
he  employed  the  language  attributed  to  him 
by  Perkins.  We  shall  therefore  assume,  tor 
the  purposes  of  this  discussion,  that  the  Jury 
found  that  Townley  used  all  the  language 
which  Perkins  attributed  to  him. 

Whenever  the  plaintiffs  received  sn  order 
from  Bidler  for  accessories,  th^  entered  tbe 
items  of  the  order  on  a  pad  containing  sheets 
for  carbon  copies  of  penciled  entries,  and 
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from  this  pad  Qie  plaintiffe  took  the  original 
penciled  sbeet,  and  sent  It  with  the  acces- 
Bortes  to  Bldler,  and  retained  the  carbon 
oop7.  Although  Uiese  carbon  memorandunui 
were  offered  in  evidence,  we  do  not  find  them 
with  the  flies.  However,  we  understand  from 
the  record  that  they  were  entered  under 
the  name  of  Btdler.  Perkins  testified  that 
from  these  carbon  memorandums  entries  were 
posted  in  a  loose-leaf  ledger,  and  that  ordi- 
narily this  was  done  within  a  day  after  fill- 
ing the  orders.  There  Is  In  the  flies  a  pur- 
ported copy  of  a  part  of  a  loose-leaf  ledger, 
and  from  this  copy  we  team  that  the  en- 
tries were  posted  in  the  ledger  under  the 
heading  of  "J.  W.  Townley,  by  M.  U  Bldler.*' 
Perkins  testified  that  each  month  the  plain- 
tiffs seat  a  statement  of  the  account  to  Bld- 
ler.  In  addition  to  sending  statements  to 
Bldler.  Perkins  said:  "Every  time  I  .would 
meet  him,  I  would  talk  it  over"  with  Bld- 
ler, and  he  never  denied  the  bill.  Perkins 
also  testified: 

"We  jQBt  sent  statements  to  Mr.  Bidler  for 
quite  a  wliile,  and  we  dido't  get  any  retarns 
from  it,  *  *  *  and  finally  we  sent  Mr. 
Towvl^  a  statement  direct" 

We  nndentand  from  tb»  leoord  tbat  tbe 
statement  sent  to  Tawnley  was  first  mailed 
In  the  fall  of  1^17.  and  probably  after  the 
delivery  of  all  the  accessories  Involved  in 
this  litigation 

[2-K]  The  next  inquiry  is:  Was  the  promise 
made  by  Townley  original  or  collateral  ? 
There  was  no  writing;  hence,  if  the  promise 
was  collateral.  It  cannot  be  enforced.  If  the 
promise  made  by  Townley  was  merely  to  an- 
swer for  the  debt  of  Bidler,  then  his  promise 
-was  collateral.  If  the  sales  were  made  upon 
Townley's  credit  exclusively,  and  not  upon 
Bidler's  credit,  then  Townley's  promise  was 
original,  and  not  coliateraL  If  A.  by  an  orig- 
inal and  not  by  a  collateral  promise  agrees 
to  pay  B.  for  goods  to  be  delivered  to  C,  then 
A,  alone  and  not  0.  Is  liable;  and  the  fact 
that  the  goods  were  actually  received  by  one 
who  is  not  liable  makes  no  dllference,  for  In 
contemplation  of  the  law  the  sale  Is  made 
to  A.  and  not  to  C;  and  in  that  event  the 
promise  made  by  A.  Is  not  a  promise  to 
answer  for  another.  But  If  O.  is  liable  for 
the  debt,  then  the  promise  of  A.  is  a  prom- 
ise to  answer  for  another,  and  in  that 
event  the  promise  of  A.  must  be  in  writing. 
If  O.  Is  liable  to  B.  for  the  goods,  then  the 
promise  of  A.  Is  in  aid  of  and  collateral  to 
the  promise,  express  or  Imidied.  of  C,  and 
bence  Is  '*void"  under  section  808,  Or.  L. 

[S,  7]  If  it  can  be  said  that  the  language 
used  by  imrtles  was  ambiguous,  It  then  be- 
comes a  question  of  fact  for  the  Jury,  to  de- 
termine under  appropriate  instructions, 
whether  the  promise  was  original  or  coliater- 
aL Bryant  v.  Panter,  91  Or.  686,  690,  178 
Pac,  089.  But  the  jury  idiould  be  Informed 
as  to  .what  will  constltnte  an  wiglnal  prom- 


ise and  to  what  Will  constitute  a  collateral 
promise.  Note  In  9  Ann.  Cas.  895.  The  de- 
termination of  whether  a  promise  is  an  orig- 
inal promise,  as  distinguished  from  a  col- 
lateral one,  depends  upon  whether  credit  is 
extended  solely  to  the  promisor,  or  whether 
the  indebtedness  Is  also  primarily  the  indebt- 
edness of  the  third  person  to  wbom  the  con- 
sideration moves.  If  credit  is  given  solely 
to  the  promisor.  It  Is  an  original  promise 
and  not  within  the  statute  of  frauds;  but  If 
any  credit  be  given  to  the  third  party  the 
defendant's  prcnulse  is  collateral  and  must 
be  in  writing.  Nor  does  it  matter  upon  which 
of  the  two  parties  the  plaintiff  principally 
depends  for  payment,  so  long  as  the  third 
party  Is  at  all  liable  to  him  to  do  the  same 
thing  which  the  defendant  has  engaged  to 
do.  Mackey  v.  Smith,  21  Or.  598,  603,  28 
Pac.  974;  Allen  v.  Leavens,  26  Or.  164,  168, 
37  Pac.  488,  26  L.  R.  A.  620.^6  Am.  St  Bep. 
613 ;  Slade  v.  Utah  Construction  Co.,  57  Or. 
625,.  534,  112  Pac.  433;  Hurst  Hardware  Co. 
V.  Goodman.  68  W.  Va.  462,  69  S.  E.  808,  32 
U  E.  A.  (N.  S.)  598.  Ann.  Cas.  1912B,  218; 
Johnson  V.  Bank,  60  W.  Va.  320,  68  S.  E. 
394,  0  Ann.  Cas.  893;  Swaboda  v.  Throgmor- 
ton-Bruce  Co.,  88  Ark.  692,  116  S.  W.  380; 
Welch  T.  Marvin,  36  Mich.  59;  note  In  126 
Am.  St.  Hep.  492;  note  in  15  L.  R.  A.  (N.  S.) 
216,  226;  20  Oyc,  ISO;  23  B,  a  L.  1271;  28 
E.  C.  L.  487.  489;  12  Ency.  of  Ev.  9;  Browne 
on  Statute  of  Frauds  (5th  Ed.)  1 197. 

it]  The  intention  of  the  parties  must  gov- 
ern; but  the  Intention  should  be  ascertained 
from  the  words  used  In  making  tlie  promise, 
the  dtnatUm  of  tbe  parties,  and  all  the  dr^ 
cumstances  concerning  the  transaction.  ■  25 
R.  0.  Lw  489:  Mackey  t.  Smith,  21  Or.  808, 
602,  28  Pac  974. 

[I]  If  we  now  apply  the  test  established 
by  the  law,  the  con<dusion  must  be  that  the 
promise  ot  Townley  was  a  collateral  one.  It 
wilt  be  recalled  that,  when  asked.  "On  whose 
credit  did  you  extend — did  you  deliver  these 
goods?"  Perkins  answered,  "Well,  on  Mr. 
Townley's  principally,  because  we  didn't 
know  Mr.  Bidler;  only  Just  what  Mr.  Town- 
ley  had  told  us,  is  all."  Thus  It  api>ear8 
from  the  testimony  of  Perkins  himself  that 
credit  was  given  to  Townley  "principally"; 
and  this  Is  only  another  way  of  saying  tbat 
credit  was  In  part  given  to  Bidler.  Moreover, 
the  plaintiffs  subsequently  treated  Bldler 
as  a  debtor,  and  finally  they  sued  Bidler,  to- 
gether  with  Townley,  on  the  theory  that  Bid- 
ler was  also  liable,  and  they  prosecuted  that 
theory  to  a  Judgment  against  Bldler.  No 
witness  testified  that  deliveries  were  made 
solely  on  the  credit  of  Townley ;  but,  on  tbe 
contrary,  It  affirmatively  appears  from  tbe 
testimony  of  Perkins  himself  tbat  some  cred- 
it was  given  to  Bldler,  although  tbe  supplies 
were  furnished  "principally''  on  the  credit 
of  Townley.  This  fact,  shown  by  the  evl- 
dace  offei^ed  by  plalntlffi^  prevoits  tbem 
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from  recorerlng  trom  Townley.  At  the  trial 
Townley  requested,  but  was  denied,  an  In- 
structloa  directing  the  paj  to  return  a  Ter- 
dict  for  blm.  Townley  ,waB  entitled  to  a 
directed  Terdlct.  Welch  y,  Marvin,  3d  Mich. 
SO;  Hurst  Hardware  Co.  t.  Goodman,  68  W. 
Va.  462.  C9  S.  BL  898,  82  L.  B.  A.  (N.  80  598. 
Ann.  Gas.  1912B,  218. 

If  the  defendants  bad  Jointly  promlMd  to 
pay  for  the  supplies,  Townley  would  be  li- 
able; but  there  Is  not  a  sdntUla  of  erldence 
flhowlng  that  they  jointly  promised  to  pay 
the  plalntUfa.  Bryant  t.  Panter.  91  Or.  680, 
178  Pac.  989;  Welch  r.  Marrin,  86  Mleh.  00; 
18  a  J.  573. 

nte  Judgment  la  reversed  as  to  Townley, 
and  the  cause  is  remanded,  with  directions 
to  ttiter  ft  Judgment  in  favor  of  him. 

BBNSON,  J.,  not  stttlnc.  . 


<]01  Or.  30) 

8EAWEARD  V.  DE  ARMOND  et  aL 

(Supreme  Ooort  <tf  Oregon.   Jane  21«  1921.) 

f.  JwlgMeat  «S3>888— Evidaace  held  Istaffioleat 
to  skew  airMneot  to  nieaae  sa  part  pay> 
■oat. 

Shridenee  kOd  Inanffident  to  show  that  de- 
fendant, who  had  a  Jndgment  against  a  de- 
cedent and  others,  agreed  to  release  the  Judg- 
ment on  payment  of  his  pro  rata  share  of  the 
assets  of  the  estate,  or  to  accept  such  pay- 
ment  in  foU  satisIactioD,  or  that  bis  attorneys 
ever  -made  sndi  promise  or  agreement. 

2.  ConpositlOQt  wtth  oredltors  «=32— Deflaed. 

A  "compositioD  with  creditors"  is  an  agree- 
ment between  an  insolvent  or  embarrassed  debt- 
or and  his  creditors,  whereby  the  creditors,  in 
eonsideration  of  an  Immediate  payment,  agree 
to  accept  a  dividend  less  than  the  iriwle  amount 
of  thdr  claims,  to  be  distributed  pro  rata  in 
discharge  and  satisfaction  of  the  whole  debt. 

3.  Compositions  with  creditors  «»27— Borden 
of  proof  on  party  alleging. 

Plaintiff,  sniog  to  enjoin  a  sale  under  execu- 
tion on  the  ground  that  the  jud^ent  creditor 
was  a  party  to  a  composition  between  another 
judgment  debtor's  admrniBtrator  and  creditors, 
bad  the  burden  of  proving  a  composition  agree- 
ment  on  the  part  of  the  Judgment  creditor. 

4.  Attorney  and  client  «a»IOI(2)— Attorssy 
without  antborlty  to  compromise  jadimsnt  la 

his  hands  for  collection. 
An  attorney,  to  whom  a  Judgment  was  in- 
trusted for  coUectioD,  had  no  power,  in  the  ab- 
sence of  express  authority,  to  bind  faia  client 
by  a  compromise  of  the  amount  due  on  the 
judgment,  and  if  he  agreed  to  accept  less  than 
was  actually  due  in  full  satisfaction,  the  client 
was  at  liberty  to  ignore  the  compromise  and 
collect  the  fnU  amount 


5.  Veador  ut4  parohaser  «s»23l  (161— Parobas- 
ar  olivf  ed  with  notlos  of  dookated  JadgnMat 
agidBat  vendor. 

Under  Or.  L.  |  205.  providing  that  from  the 
date  oi  docketing  a  Judgment  it  shall  be  a  Bea 
on  all  the  real  property  of  the  defendant,  one 
purchasing  land  from  one  of  the  defendants 
in  a  properly  docketed  Judgment  was  diftigai 
with  notice  of  the  Judgment 

En  Banc; 

Appeal  from  CSrcnit  Ckmrt,  Malheor  Oooa* 

ty;  Dalton  Biggs,  Judge. 

Suit  by  3.  B.  Seaweard  against  R.  H.  Da 
Armond  and  another.  From  a  decree  dis- 
missing the  suit,  plalntUX  appeals.  Affirmed. 

This  Is  a  suit  to  enjoin  the  sale  oC  real 
property,  Instituted  by  J.  H.  Seaweard.  plate* 
tiff  and  ai^Uant.  against  R.  H.  De  Amend, 
and  H.  Lee  Noe^  as  Sheriff  of  MaJhear  coun- 
ty, Or.,  defendants  and  req>ondents.  Sea< 
weard  had  actiulred  fee-simple  title  to  the 
land  from  one  O.  B.  Beldlng.  As  plaintiff 
In  an  action  at  law,  B.  H.  De  Armond.  de- 
ftedant  herein,  mx  January  31. 1918,  obtained 
a  Judgment  for  the  sum  of  9560.35,  with 
interest  thereon  at  the  rate  of  10  per  cenL 
from  January  1,  1012,  and  for  |78  costs  and 
attorneys'  fees,  against  3.  F.  Taylor,  as  ad- 
ministrator of  the  estate  of  A.  A.  Brown, 
deceased.  O.  E.  Belding,  and  others.  This 
Judgment  was,  on  January  81,  1918,  duly 
docketed  In  the  Judgment  lien  docket  In  the 
circuit  court  of  the  state  of  Oregon  fbr 
Malheur  county.  In  the  office  of  the  county 
clerk,  and  thereby  became  a  valid  and  sab- 
slating  lien  on  the  W.  %  of  N.  B.  ^  of  aec. 
S,  Twp.  18  S.,  B.  47  E.  W.  M.,  the  real  pov- 
erty of  0.  B.  Belding,  which  was  thereafter 
by  him  convej-ed  to  Seaweard.  the  plaintiff 
in  tbls  suit  On  June  17,  1919,  De  Armond 
caused  execution  to  Issue,  and  placed  It  tai 
the  hands  of  H.  Lee  Noe,  aherlff  of  said  coun- 
ty, with  Instructions  to  levy  upon  the  land 
belonging  to  plaintiff  and  described  above 
Thereafter,  on  the  appUcatton  of  Seaweard. 
plaintiff  In  this  suit,  the  court  issued  a  tem- 
porary Injunction,  restraining  the  sale  of  the 
said  premises.  The  complaint  oUaceo, 
amtmg  other  things: 

"That  OD  or  about  the  20th  day  of  Septem- 
ber, 1918,  all  of  the  creditors  of  the  estate  of 
A.  A.  Brown,  deceased,  induding  defendant  R. 
H.  De  Armond,  made  and  entered  into  an  agree- 
ment whereby  eadi  of  the  said  creditors  agreed 
with  S.  F.  Taylor,  the  administrator  of  the 
estate  of  A.  A.  Brown,  deceased,  to  accept  a 
pro  rata  share  of  the  assets  of  the  estate  of  tlw 
said  deceased  In  full  satisCsction  of  their  de- 
mands, and  of  the  demands  of  each  of  said 
creditors. 

That  then  and  there  W.  H.  Brooke,  as  at- 
torney for  the  said  B.  H.  De  Armond,  omde 
executed,  and  delivered  a  reedpC  in  wiitiag  in 
words  and  figures  as  f<dIows: 


ttatVor  other  omms  see  tuu»  topic  and  KBT-MUUBBB  la  all  Kajr-NnadMrsd  XHcnts  and  ladena 
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"  'Received  t&la  dar  fnun  B.  F.  Taylor,  as  admln- 
latntOT  of  tbe  estate  ot  A.  A.  BroTB,  deceased, 
the  sum  of  tl.173.tt>  for  tbe  follovliig  Itama  In  pro 
rata  aatlaiaeUon  thtiwf: 

Judgments  of  R.  H,  De  Annond  |  (70  It 

And  of  Judgment  of  A.  Ik  Sprowl   Sn  46 

Also  for  rerenue  stampa   9  00 

Ob  John  Wooda  daad  and  tor  reoordlt 
qnltolatm  deads  to  Jolm  Wood.   4  00 


itoul   turn  00 

"  "W.  H.  Brooke; 
"  'Attomer  tor  jBdcmaat  Oradtton 
AboT*  and  Joba  Wood.'  " 

Tbe  defendant  admitted  the  receipt  of  a 
pro  rata  share  of  tbe  assets  of  the  estate, 
but  denied  that  the  same  was  accepted  in 
full  satisfaction  of  the  Judgment  against 
Taylor,  as  administrator  of  the  estate  of  A. 
A-  Brown,  deceased,  Beldlng,  et  aL  Defend- 
ant allied,  among  other  things : 

"That  plaintiff  la  now,  and  ever  since  Jan- 
uarr  31,  191S,  has  been,  charged  with  notice 
of  said  judgment,  and  that  same  was  a  Talid  and 
anbsistiDg  lien  upon  the  premises  of  C.  B.  Beld- 
lng, and  particnlarly  the  premises  descrilMd  In 
plaintUTs  complaint,  and  that  said  plalntifl  was 
charged  with  said  notSee,  and  had  actnal  no- 
tice of  said  Judgment  prior  to  tbe  time  he  pnr- 
diased  said  property  and  paid  for  the  same, 
and  prior  to  the  time  of  the  ezecation  of  said 
deed,  and  that  said  plaintiff  accepted  the  deed 
therefor,  charged  with  notice  that  said  judg- 
ment was  a  TiUid  and  SBbristing  Uen  upon  said 
property." 

Among  the  findings  of  fact  made  by  the 
eoart  we  quote  the  following: 

**rhat  said  estate  of  A.  A.  Brown,  deceased, 
was  unable  to  pay  its  creditors  In  full,  and  there 
were  TSrions  meetings  of  the  creditors  of  said 
estate  at  wliich  was  discussed  the  question  of 
accepting  pro  rata  the  assets  of  said  estate,  and 
an  agreement  was  ^gned  by  most  of  the  credi* 
tors  of  said  estate,  agreeing  to  accept  a  pro 
rata  diridon  of  the  assets  of  said  estate  in  sat- 
isfaction of  the  claims  of  the  creditors  signing 
snch  agreement.  This  agreement  was  not  sign- 
ed by  defendant,  R.  H.  De  Armond,  or  any  one 
in  tils  behalf,  and  tbe  court  finds  that  R.  H. 
De  Armond  did  not  agree  to  accept  any  division 
of  the  proceeds  of  said  estate  in  full  satisfac- 
tion of  his  daim  against  said  estate.  That, 
on  the  contrary,  he  accepted  and  applied  in 
partial  satisfaction  of  bis  said  judgment  men- 
tioned in  plaintiff's  complaint  the  pro  rata  part 
of  the  proceeds  distributed  by  said  estate. 
•  •  •  And  that  thereafter  one  of  the  at- 
torneys for  said  B.  H.  De  Armond  partially 
satisfied  said  judgment  mentioned  in  plaintiff's 
complaint  of  record,  wherein,  after  reciting 
the  premises,  such  satisfaction  reads:  'Now, 
therefore,  this  is  to  acknowledge  receipt  there-, 
of  and  to  partially  settie  said  judgment  lu  said 
•nm  of  9467.44  as  of  September  20,  1918.' 

That  there  has  been  no  release  or  satis- 
faction of  said  Judgm«it  mentioned  in  plain- 
tilTs  complaint,  except  that  said  Judgment  has 
been  partially  satisfied  in  the  sum  of  f467.44 
as  of  September  20, 1818." 

Vcta  th*  ftaidlngs  of  fact,  the  court  made 
tb»  fcAIowInc  oonclusiona  of  law: 
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"That  s^  Judgment  Is  now,  and  ever  since 
Us  rendition  on  January  81,  1918,  has  been,  a 
ralid  and  subsisting  Judgment  and  Hen  against 
tbe  real  property  of  ^e  defendants  therein, 
including  the  real  property  of  O.  S.  Beldlng  and 
Induding  the  real  property  described  in  plain- 
tiff's  complaint. 

"That  plaintiff  •  •  •  took  conveyance  of 
said  real  property  subject  to  the  lien  of  said 
Judgment. 

"  *  *  *  That  said  judgment;  ho  not  been 
easeeled  or  satisfied  In  any  manner  exeqit  bj 
partial  payment  of  9467.44.** 

Baaed  upon  said  flndinga  of  fact  and  con- 
cluaI(H»  of  law,  the  court  decreed  that  ptaln- 
tUTa  suit  be  dlsmlased,  and  that  flie  tempore 
ary  Injunction  be  dissolved. 

The  plaintiff.  In  bis  appeal  to  tbla  oenrt, 
assigns  error  as  foUows: 

"In  finding  that  the  judgment  held  by  the 
def«idant  B.  H.  De  Armond  *'  *  *  was  a 
lien  on  plaintiff's  lands.   »   •  • 

"In  finding  that  the  defendant  De  Armond 
did  not  make  a  full  and  ciHaptete  settlement  of 
hia  judgment  *  «  •  when  he  accepted  from 
Taylor  as  administiatoT  of  the  estate  ot  A.  A. 
Brown,  deceased,  the  sum  of  9870.14.   •   •  • 

"In  finding  that  De  Armond  did  not  sgree  with 
the  other  creditors  of  the  estate  of  A.  A 
Brown,  deceased,  to  accept  a  pro  rata  payment 
in  full  settiement  of  his  judgment  claim  against 
the  said  estate. 

**In  finding  that  the  receipt  descril>;ed  hi 

*  *  *  the  complsint  was  not  given  in  full 
settiement  of  the  Judgment  of  De  Armond. 

•  •  •  and  that  plaintiff  took  a  conveyance  of 
bis  lan^  subject  to  any  aueb  Judgment" 

O.  McOonagiU,  of  Ontario  (W.  W.  Wood, 
of  Ontario,  tm  Uu  brief).  Cor  appellant 

P.  J.  Galla^ier,  <tf  Ontario  (W.  H.  BxwAm, 
ot  Ontario,  on  the  brief),  for  rMpoadaita. 

BBOWN,  J.    (after  stating  the  facta  as 

above).  Plaintiff  asserts  that  It  was  tbe  gen- 
eral understanding  of  the  creditors  of  the 
estate  of  A.  A.  Brown,  deceased,  that  a  pro 
rata  payment  from  the  funds  derived  from 
the  sale  of  the  real  property  belonging  to 
that  estate,  amounting  to  919,800,  was  to  be 
In  full  satisfaction  of  all  claims  against  the 
estate.  Plaintiff  farther  charges  that  R.  H. 
De  Armond,  defmdant  herein,  accepted  a'  pro 
rata  of  tbe  funds  with  the  understanding 
that  it  was  In  fall  settiement  of  hia  Judgment 
against  tbe  estate  of  A.  A.  Brown,  deceased, 
C.  B.  Beldlng,  and  others. 

[1 )  There  was  evidence  given  by  S.  F.  Tay- 
lor, the  administi^ator  of  the  said  estate,  and 
by  W.  E.  Lees,  his  attorney  in  the  matter  of 
tbe  estate,  also  by  W.  W.  Wood,  an  attorney 
for  certain  creditors  of  the  estate,  to  the 
effect  that  there  was  an  understanding  gen- 
erally among  tbe  creditors  that  the  proceeds 
of  the  sale  of  tbe  real  pn^^erty  belonging 
to  the  Brown  estate  were  to  be  received  In 
full  satisfaction  of  all  claims  against  the 
same.  The  adminlstratw  testified  tbati 
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"Th%  erectors  liad  a  meetlnK.  and  agreed 
among  tfaemsdves,  as  there  was  not  snffident 
funds  to  pay  all  these  d&inis  in  full,  to  take 
their  payment  pro  rata  from  the  funds  on  hand 
which  were  derived  from  the  sale  of  the  prop- 
erty. •  •  *  My  anderetanding  of  the  agree- 
ment was  that  everything  was  to  be  settled  at 
that  time  as  per  this  agreement  pro  rata,  and 
that  all  Judgments,  Satisfactions  were  to  be  en- 
tered of  record  for  all  jndgments.** 

He  farther  testified  that  he  did  not  ranem- 
ber  what  the  pro  rata  was;  that  Mr.  Lees 
was  the  attorney  tm  the  estate  and  was 
looking  after  It 

Concerning  the  agreement  among  the  cred- 
itors to  satisi^  th^  demands  npm  a  pro 
rata  paymrat,  W.  B.  Lees,  the  attorney  re- 
ferred to,  testified,  amtmg  ottier  things: 

"These  creditors  that  were  mentioned  In  tills 
stipolation  here  were  there,  and  there  were 
others.  Stnne  of  them  were  represented  by  their 
attorneys  and  Hr.  Brooke  and  Mr.  Gallagher 
were  there,  or  one  of  them — I  am  not  certain 
which — were  representing  Mr.  De  Armond;  and 
the  fact  ts  X  don't  know  whether  there  were  any 
of  these  other,  creditors  there  personally  or 
not  I  think  they,  most  of  them,  were  repre- 
sented by  attorneys." 

Witness  said.  In  sntetance,  that  according 
to  his  recollection  the  meeting  resulted  in  the 
understanding  that  the  creditors  were  to  ac- 
cept p^  rata  payments  in  fidl  settlement  of 
their  re^wctiTe  claims.  On  cross-examina- 
tion, he  said: 

"I  don't  remember  very  mach  about  it  only 
in  a  general  way.  I  do  remember  about  this 
meeting  up  there,  and  by  reading  this,  refresh- 
ing my  memory  here  as  to  what  was  determined 
on,  bnt  I  don't  remember  any  of  the  details. 
I  know  there  was  some  talk,  and  I  think  tiiere 
was  some  satisfaction  that  was  executed  there; 
that  is,  of  the  Judgment  lien." 

Beferring  to  the  De  AniKad  judgmoit,  he 
testified: 

"Well,  I  don't  remember  Jost  how  his  claim 
was  satisfied  or  what  was  done.  I  know,  as  I 
have  testified,  that  there  was  a  meeting  of  the 
creditors  np  there,  and  as  I  recollect  it  there 
was  an  agreement  in  aabstance  as  stated  here, 
that  they  would  share  pro  rata. 

**Q.  But  you  didn't  understand  either  Mr.  De 
ArmOnd  to  say,  or  his  sttorneys  to  say,  that 
they  were  taking  that  much  in  complete  satis- 
faction against  the  other  judgment  debtors? 
A.  No;  I  don't  say  that  because  I  don't  re- 
member it" 

W.  W.  Wood  testified  that  be  attended  a 
meeting  of  the  creditors  of  the  estate  some 
time  in  the  summer  or  fall  of  1918  as  the  le- 
gal repTes«itatlTe  of  certain  clients  who  were 
creditors ;  that  the  general  understanding 
ammig  the  creditors  was  that  the  claims  were 
to  be  settled  from  the  proceeds  derived  from 
the  sale  of  the  real  property,  divided  pro 
rata  among  the  credltora   He  sold: 

"I  understood  that  the  assets  were  to  apply 
in  full  satisfaction  of  the  claims." 


A  careful  search  of  the  testimony  of  plafat- 
tllTs  witnesses  does  not  reveal  that  the  de- 
fendant De  Armond  ever  agreed  to  release 
his  Judgment  upon  a  pro  rata  payment,  or  to 
accept  such  payment  In  full  satisfaction 
thereof,  nor  does  It  appear  that  W.  B.  Brooke 
or  P.  H.  Gallagher,'  his  attorneys,  ever  prom- 
ised or  agreed  upon  the  part  of  De  Armond 
to  satisfy  the  Judgment  in  question  upon  the 
receipt  of  a  pro  rata  payment  from  the  avail- 
able funds  arising  from  the  sale  of  the  real 
property  belongtug  to  the  estate  of  A.  A 
Brown,  deceased ;  neither  does  the  eWdence 
show  that  they,  or  either  of  them,  andertook 
to  compromise  the  claims  represented  by 
them. 

A  stipulation,  executed  by  certain  creditors 
of  the  estate  of  Albert  A.  Brown,  deceased, 
among  other  things,  recites  that: 

"We  will  tecept  in  full  payment  and  satls&e- 
tion  of  our  respective  daims  against  said  estate 
a  pro  rata  of  the  net  proceeds  of  the  said  es- 
tate, the  same  to  be  based  upon  the  payment 
of  a  pro  rata  per  cent,  of  our  respective  claims 
and  determined  by  the  face  or  principal  of  said 
daims  without  interest  and  each  and  every  of 
said  daims  to  receive  the  same  per  cent,  which 
said  per  cent  shall  be  determined  by  dividing 
the  net  proceeds  of  said  estate  by  the  total 
amount  of  the  face  or  principal  amount  at  said 
claims." 

Tida  stlpulatlcm  was  dgned  by  Beveral 
creditors,  but  not  by.  or  for,  De  Armond. 

The  receipt  referred  to  tn  the  pleadings 
and  offered  in  evidence,  signed  by  "W.  R. 
Brooke,  Attorney  lor  Judgment  Creditors." 
does  not  profess  to  be  a  receipt  for  satisfac* 
tion  In  full  of  the  Judgment  referred  to  hoe- 
In.  It  reads,  "pro  rata  satiaftictlon." 

It  Is  true,  as  argued  by, counsel  for  plain- 
tiff, that  the  release  of  the  Jud^ent  debt 
as  claimed  In  the  Instant  case,  would  operate 
as  a  release  of  the  Judgment  lien  upon  the 
property  of  the  plaintiff,  a  Joint  Judgment 
debtor. 

Plaintiff  maintains  that  a  composition 
agreement  was  entered  into  between  the  de- 
fendant De  Armond  with  other  creditors  of 
the  estate  of  A.  A.  Brown,  deceased,  and  S. 
P.  Taylor,  the  administrator  thereof. 

[2]  A  composition  with  creditors  Is  defined 
es  an  agreement  between  an  insolvent  or  em- 
barrassed  debtor  and  his  creditors,  whereby 
the  creditors.  In  consideration  of  an  Immedi- 
ate payment  agree  to  accept  a  dividend 
less  than  the  whole  amonnt  of  their  chiims, 
to  be  distributed  pro  rata,  In  discharge  and 
satisfaction  of  the  whole  debt  Continental 
National  Bank  v.  McGeoch,  92  Wis.  310.  68 
N.  W.  60G;  5  R.  C.  U  p.  868. 

[3]  Plaintiff  has  failed  to  prove  any  com- 
position agreement  upon  the  part  of  defend- 
ant De  Armond.  The  law  puts  the  burden  of 
proof  upon  him  who  alleges.  The  defendant 
never  made  such  an  agreement  and  if  the 
record  disclosed — which  it  does  not— that  De 
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Aimond'0  attorociTS  oitwed  Into  a  contract 
to  acc^t  a  pro  rata  claim  In  full  settlonent 
of  the  Judgment  held  by  him,  there  is  an  ut- 
ter absence  of  proof  of  any  authority  con- 
ferred upon  them,  or  either  of  them,  by  their 
c^ent,  whereby  they  would  be  authorized  to 
compromise  bis  claim. 

14]  It  is  a  rule  of  law,  supported  bj  an 
abundance  of  authority,  that  an  attorn^  has 
no  power,  In  the  absence  of  express  warrant, 
to  bind  his  client  by  a  compromise  of  the 
amount  due  on  a  judgment  intrusted  to  him 
for  collection.  If  the  attomeye  for  De  Ar- 
moDd  compromised  his  claim  by  agreeing  to 
accept  a  sum  less  than  actually  due  on  the 
judgment  In  full  satisfaction  thereof  without 
authority  from  him,  be  Is  at  liberty  to  Ignore 
such  compromise  and  proceed  with  the  col- 
lection of  tall  Judgment  the  aame  aa  if  it  bad 
never  been  attempted. 

The  rule  stated  by  Weeks  on  Attorney  at 
Law  (2d  Ed.)  471,  l8  this: 

*1t  is  laid  down  in  American  cases  that  an 
attorney  haa  no  antbori^  arising  from  his  em- 
ployment in  that  capacity,  no  implied  power, 
to  compromise  bis  client's  claim,  or  to  settle 
a  suit  and  conclude  the  dleiit,  without  the  let- 
ter's consent." 

Thornton  on  Attorneys  at  Law,  toL  1,  par. 
220,  announces  the  rule  as  follows: 

"The  general  rule  also  prohibits  tbe  attorney 
from  receiring,  in  the  absence  of  authority  from 
bis  client,  a  sam  leas  than  that  actually  due  in 
consideration  of  his  client's  daim,  especaaJIy 
where  it  has  been  previously  reduced  to  the 
form  of  Judgment  or  decree.  The  debtor  is  not 
injured  by  being  compelled  to  pay  the  whole 
debt,  and  it  has  been  held  that  one  who  nnder- 
talies  to  settle  with  an  attorney  for  less  than 
tbe  actual  debt  .must,  at  his  peril,  ascertain 
whether  tbe  attorney  is  authorized  to  make 
such  compromise,  the  burden  being  upon  Um 
to  establish  that  fact.  *  *  *  In  tbe  absence 
of  authority  or  ratiScatioo,  however,  the  client 
may  recover  the  full  amount  of  the  debt,  less 
tbe  sum  paid  to  his  attorney.  •  •  •  " 

In  an  article  by  tbe  editor  of  Corpus  Juris, 

it  Is  said  that: 

"Except  in  a  few  Jurisdictions,  the  general 
rule  is  now  well  settled  that  An  attorney  has  no 
power,  by  mere  virtue  of  his  retainer  and  with- 
oat  express  authority,  to  bind  bis  client  by  a 
compromise  of  a  pending  suit  or  other  matter 
intrusted  to  his  care."   6  O.  J.  608. 

Mr.  Justice  Moore,  In  Barr  v.  Rader,  31  Or. 
225,  49  Pae.  962,  Quotes  with  approval  the 
following: 

*■  The  plaintiiTs  attorney,*  says  Mr.  Freeman 
tn  his  work  on  Executions  (2d  Ed.)  {  108,  'has, 
by  virtue  of  his  general  employment  in  the 
case,  power  to  direct  and  control  the  execu- 
tion, though  he  cannot  satisfy  the  writ  except 
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upon  payment  to  him  of  the  full  amoont  there- 
of in  money,  unless  the  plaintiff  has  given  him 
special   authority   to   compromise   the  debt. 

•  •  •  The  burden  of  proving  sDCb  special 
authority  Is  upon  the  party  daimiiv  under  it, 
for  it  will  never  be  presumed.' " 

In  Fleishman  t.  Meyer,  46  Or.  267,  80  Pac 
209,  this  court  held  that: 

"  'As  a  general  rule  an  attorney  without  spe- 
cial power  is  not  authorized  to  compromise  his 
client's  claim.  There  is,  however,  no  objection 
to  giving  an  attorney  special  autbority  to  com- 
promise, and  in  rare  instances  Uie  nature  of . 
the  business  may  be  such  that  a  power  to  com- 
promise will  be  implied,  in  which  cases  the  act 
of  the  attorney  In  agreeing  to  the  compromise 
would  bind  tbe  client'  [4  Cyc  945.]  Author- 
ity to  compromise  a  claim  *  *  *  will  be  im- 
plied only  in  the  regular  coarse  of  pending  suits 
and  actions,  when  an  attorney  haa  neither  time 
Dor  opportunity  to  consult  with  his  dient,  whose 
interests  would  be  imperiled  by  delay.  Union 
Mut  life  Ins.  Co.  v.  Buchanan,  100  Ind.  fSt; 
In  re  Heath's  wm.  83  Iowa,  215,  48  N.  W. 
1037;  BrocUey  r.  BrecUey.  122  Pa.  1,  15 
Atl.  646.  The  weight  of  authority  in  this  coun- 
try supports  the  rule  that  an  attorney,  by  vir- 
tue of  a  mere  retainer,  has  no  implied  power  to 
bind  bis  client  by  a  compromise  of  his  claim: 
S  Am.  &  Eng.  Bnc.  Law  (2d  Ed.)  858;  Barr 
V.  Rader.  31  Or.  225.  49  Vuc  962;  Huston  T. 
AfitcbeU,  14  Serg.  &  R  307.  16  Am.  Dec.  509; 
Fitch  V.  Scott,  3  How.  (Miss.)  814,  34  Am. 
Dec  86;  Holker  v.  Parker,  7  Crandi,  48B  (3 
L.  Ed.  396):  Preston  t.  HiU.  60  Cal.  43,  18 
Am.  Bep.  647." 

The  case  at  bar  does  not  come  within  any 
exception  to  the  general  rule 

[E]  We  have  already  stated  that  the  de- 
fendant De  ArmoDd,  as  plaintiff  in  an  action 
at  law,  obtained  a  judgment  on  January  31, 
1918,  against  Taylor  as  administrator  of  the 
estate  of  A.  A.  Brown,  deceased,  O.  E.  Beld- 
lug  and  others;  that  immediately  after  the 
entry  of  Judgment  in  that  action  the  same 
was  docketed  according  to  the  provisions  of 
chapter  15,  title  2,  Or.  I*  It  Is  provided  by 
section  206,  Or.  U  that: 

"From  the  date  of  docketing  a  Judgment  aa  in 
this  chapter  [XV,  title  II]  provided,  •  •  • 
such  judgment  Bhall  be  a  lien  upon  all  the  real 
property  of  the  defendant  within  the  county 

*  *  *  where  the  same  is  docketed,  or  which 
be  may  afterwards  acquire  therein,  during  the 
time  an  Execution  may  issue  thereon.  •  •  •  " 

When  the  plaintiff  acquired  title  to  the 
land  involved  herein,  R.  H.  De  Armond's 
Judgment  was  a  valid  and  subsisting  lien 
thereon,  and  the  plalntUt  was  diaxsed  with 
notice  thereof 

This  case  is  affirmed. 

BENSON.  J.,  not  slttlnf. 
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FIRST  STATE  A  SAVINGS  BANK  v. 
OLIVER  ct 

(Supreme  Oonrt  of  Oregon.    Jooe  21,  1921.) 

1.  Fixture*  iS=»IB(l),  21— TMts  M  betwen 
Bnuitof  and  grutM  •r  ■•rtgafor  aai  nort- 
gage*  stated. 

In  deciding  whetber  an  artide  used  In  con- 
nection with  real  property  ahould  be  consider- 
ed aa  a  fixture  and  a  part  and  parcel  of  the 
land,  aa  between  a  grantor  and  a  grantee  or 
mortgagor  and  mortgagee^  tlie  nanal  teats  are: 
(1)  Real  or  constmctiTe  annexation  of  the  ar- 
ticle to  the  realty:  (2)  appropriation  or  adap- 
tation to  the  Qse  or  purposes  of  the  realty 
with  vhich  it  Is  connected;  (8)  the  intention 
to  make  the  annexation  permanent. 

2.  PIxtaret  itt-'l  Ceaslderatloat  li  aMtrtalB- 
iag  whether  it  was  the  lateatloi  M  make 
Mivaia»t  anaexatlOR  stated. 

The  faitention  of  making  the  article  perma- 
nently accessory  to  the  real  proper^  is  to  be 
inferred  from  the  nature  of  the  article,  the 
relation  of  the  part?  making  or  maintaining  the 
annexation,  the  policy  of  the  law  in  relation 
thereto,  the  structare  and  mode  of  annexatioi^ 
and  tiie  purpose  and  ase  for  which  it  is  made. 

8.  Fixtures  «=927(l)~RiBhtt  Of  parties  nay 
be  governed  by  speofal  agreanent. 

The  rights  of  parties  as  to  personalty  at- 
tached to  the  land  may  be  controlled  by  speoal 
agreement  between  the  parties. 

4.  Fixtures  «=al8(l)— Pumps  and  motor  oon- 
stttutlng  part  of  pumping  system  held  fix- 
tures. 

Five  and  six  inch  ceotrifngal  pomps,  an- 
nexed to  land,  and  a  ten  horse  power  electric 
motor  as  a  part  of  the  pumping  system,  but 
which  waa  sometimes  detached  from  one  pomp 
and  mored  to  and  connected  with  another  part 
of  the  system,  hut  which  was  never  discon- 
nected or  remoTod  from  the  land,  whidi  pumps 
and  motor  were  essential  to  the  irrigation  and 
drainage  of  the'  land,  hM  fixtures. 

8.  Flxtarea  «s>85(2)— Mortiaglag  of  prtparty 
■of  m  oonsidaratiOR  laiess  nortgaoel  was  ex- 
•oated  by  owaar  or  o««  baviBg  latanat  in 
tha  property  Invrivafi, 

In  order  for  the  making  at  a  mortgage  up- 
on artides  «(mBtituting  parts  of  a  iHUnping 
system,  or  upon  the  real  property  upon  wliicb 
they  are  placed,  to  bare  any  influence  upon 
the  question  of  whether  they  are  personal 
property  or  a  part  of  the  land,  the  mortgage 
must  be  executed  by  the  owner,  or  one  having 
an  interest  fn  the  property  inTOlved. 

In  Banc. 

Appeal  frmn  Olrcnit  Court,  KUunatti  Coun- 
ty; ^.  V.  Euykendall,  Judge. 

Suit  by  the  First  State  ft  Savings  Bank 
against  C.  T.  Oliver  and  others.  From  de- 
cree glvinj;  it  InsuflScient  relief,  plaintiff  ap- 
peala.  Affirmed. 

This  is  a  suit  to  foreclose  a  chattel  mort- 
gage. The  trial  court  found  and  decreed 
that  the  mortgage  be  foreclosed  as  against 


all  of  the  pn^eityi  described  therein  except 
one  ten  horse  power  electric  motor,  one  six- 
inch  centrifugal  pump,  and  one  five-Inch  con- 
trlfngal  pump,  which  the  court  found  to  be 
the  property  of  defendants  Margaret  B. 
Barney  and  WiiUam  M .  Bray.  Plaintiff  ap> 
peals. 

The  dalra  of  defendants  Barney  and  Bray 
is  that  the  motor  and  pumptf  are  part  «a  die 
real  estate  and  were  never  owned  by  deftod- 
ant  Oliver.  It  Is  tbe  contention  of  defend- 
ant OUver  and  plaintiff  diat  the  motor  and 
pumps  are  penxmal  property  owned  bj  Oi- 
ver  and  mortgaged  to  the  bank. 

The  controversy  arises  by  ^rtne  etf  ttK 
following  facts: 

On  April  15.  1918,  the  plaintiff  bank  lou- 
ed  to  d^endant  O.  T.  OUtw  9fSS0^  and  to 
eecure  the  payment  of  the  note  given  there- 
for OUver  executed  to  the  bank  a  diattal 
mortgage  upon  tbe  electric  motor  and  two 
pomps  in  dlqinte  and  cotaln  farm  nuudilne- 
ry,  lmpl«nenti,  and  live  sCodc  This  mort- 
gage waa  duly .  reoofded.  On  and  prior  la 
Uarch  22,  1917,  E.  B.  Reames,  tbe  presldeiit 
of  the  First  National  Bank  of  Klamath 
Falls,  Or.,  was  the  owner  <tf  a  randi  In  Kla- 
math county.  Or.,  near  the  dty  of  BHamath 
Falls,  known  aa  the  Race'TraiA  ranch,  iq>- 
on  which  be  had  considerable  peraonal  pnp* 
erty,  some  of  which  was'  Included  In  the  diat- 
tel  mortgage  In  suit.    Bfr.  Reames,  being 
desiroiui  of  selling  this  propnty,  listed  tha 
sante  for  sale  or  trade  vith  def^dant  OUva, 
who  waa  engaged  In  the  real  estate  hn^eas 
In  the  dty  of  Klamath  Falls.  OUver  n^ 
tiated  with  one  MTt^IUop  through  Rocker  ft 
Co.  of  San  Francisco.  Cal.,  for  the  transfer 
of  tbe  property.   A  trade  was  finally  con- 
summated, whereby  Mr,  Rea'mea  took  certain 
property  which  is  not  involved  in  this  suit, 
and  in  constdemtlon  therefor  conveyed  die 
Race  Track  ranch,  with  a  lot  of  the  person- 
al property  thereon.    Mr.  Reames  took  a 
mortgage  from  McKlllop  on  the  Race  Track 
ranch  for  84,000.   In  order  to  make  the  deal 
Oliver  at  the  same  time  made  a  contract  to 
repurchase  the  ranch  and  personal  property 
from  McKlllop,  Indudlng  the  ten  horse  dec- 
trie  motor  and  tbe  two  pumps.   A  deed  of 
the  farm  was  executed  by  McKiU<v  and  wife 
to  Oliver,  and  also  a  bill  of  sale  of  tbe  per- 
sonal property  connected  with  the  ranch,  and 
deposited  in  escrow  with  the  First  National 
Bank  of  Klamath  Falls,  to  be  delivered  to 
Oliver  upon  tbe  payment  to  McKillop  of  the 
sum  of  $5,500,  balance  of  the  purchase  price 
for  which  a  promissory  note  was  executed 
by  Oliver  to  McKlllop.   It  was  stipulated  in 
tbe  escrow  agreement  that  upon  the  payment 
by  Oliver  of  $1,600  on  the  principal  of  the 
note  the  bill  of  sale  should  be  delivered  to 
him.   Upon  the  payment  of  tbe  balance,  die 
deed  was  to  be  deaivered  to  him.  OUm, 
pursuant  to  the  agreemait,  took  poesesslan 
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of  the  land  and  personal  property.  It  waa 
afterwards  agreed  between  Mr.  McKlUop  and 
llr.  Oliver  that  as  Oliver  desired  to  sell  some 
of  tbe  personnl  property  he  might  do  so  and 
pay  the  money  Into  the  First  National  Bank 
of  Klamath  Falls  for  Mr.  McKlllop.  Upon 
such  payment  of  $1,300,  McKlllop  was  to  re- 
lease the  personal  property  on  the  farm  to 
Oliver.  McKlllop  purchased  some  horses  on 
the  farm  from  Oliver,  allowing  him  $500 
therefor  on  the  deal.  Pursuant  to  tbe  ar- 
rangement Oliver  sold  some  of  tbe  property 
at  public  auction,  and  paid  the  $1^00  to  tbe 
account  of  McKlllop.  Bticker  ft  Co.  trans- 
acted the  principal  part  of  the  business  per- 
taining to  the  deal  for  McKlllop.  Mr. 
Beames  testified  that  the  First  National 
Bank,  as  he  remembered,  was  instructed  by 
McKlllop  to  release  the  personal  property  to 
Oliver  by  letter  from  McKlllop.  No  written 
release  was  executed.  About  January  10, 
1918,  Oliver  was  in  San  Francisco,  where  an- 
other deal  by  which  he  desired  to  trade  his 
Interest  In  the  farm  and'  the  remainder  of 
fbB  personal  property  was  being  negotiated 
througli  Bwfter  ft  Co.,  and  he  wired  tbe  First 
National  Bank  of  Klamath  Falls  to  send  the 
escrow  agreement  to  Butter  ft  Co.  Aa  tbe 
Buffer  Arm  had  been  tbe  agent  of  McKlllop 
daring  the  transacttm,  tbe  bank,  tm  Jannary 
11,  1918,  delivered  the  escrow  papers  to  Mo> 
Klllop  instead  of  mailing  tbem  to  Rucker  ft 
Co.  McKlllop  has  since  retained  these  pa- 
pers, and  was  not  a  witness  In  this  case. 
Just  what  iHToperty  was  described  In  the 
■Ull  of  sale  Is  a  matter  of  speculation. 

On  July  17,  1019,  McKlllop  and  wife  sold 
and  conveyed  tbe  farm,  subject  to  tbe  mort- 
gage In  tvmr  at  Beames,  to  Margaret  B. 
Bamer.  of  ^^sooosln;  defendant  Bray  act- 
ing as  her  agent  UcKlllop  sold  bis  interest 
in  the  personal  property  ranainlng  on  tbe 
randi  to  Mrs.  Barney,  and  on  September  15, 
1910,  tor  tbe  expressed  consideration  of  the 
sum  of  $10,  executed  a  bill  of  sale  to  Mrs. 
Barney  to  that  effect  After  the  three-cor- 
nered deal  between  Reames,  McKlllop,  and 
Oliver,  Oliver  executed  a  chattel  mortgage  In 
favor  of  the  First  National  Bank  to  secure 
the  payment  of  a  note,  in  which  mortgage  the 
motor  and  pumps  In  question  were  included 
with  other  property.  After  tbe  chattel  mort- 
gage to  the  First  National  Bank  was  satis- 
fled,  Oliver  executed  the  mortgage  in  ques- 
tion to  the  plalAtifl  bank.  Oliver  never  com- 
pleted the  purchase  of  the  farm.  Whatever 
right.  If  any,  he  obtained  to  the  property  in 
question,  was  obtained  as  personal  property. 
Bray,  the  agent  of  Mrs.  Barney,  it  appears, 
bad  knowledge  of  tbe  execution  of  plaintiff's 
mortgage  about  the  time  of  tbe  purchase  of 
the  farm  for  Mrs.  Barney  and  before  the  exe- 
cution of  the  bill  of  sale  ttom  McKlllop  to 
Mrs.  Barney. 

B.  Lb  milott.  4tf  Klamath  Vb11%  for  appel- 
lant. 


W.  H.  A  Benner,  ct  Klamath  Falls,  for 

respondents. 

BEAN,  J.  (after  stating  the  facta  as 
above).  Having  given  a  general  history  of 
the  different  deals  claimed  to  affect  the  sta- 
tus of  the  iffoperty  In  suit,  we  will  endeavor 
to  outline  more  minutely  the  situation,  use, 
and  purposes  of  the  motor  and  two  pumps  In 
question;  this  with  a  view  of  determining 
whether  or  not  the  property  Involved  was  a 
part  of  tbe  real  estate.  E>efendant  011v«r 
never  obtained  title  to  the  real  property.  It 
appears  that  be  secured  ownership  and  pos- 
session of  tbe  personal  property  sold  by 
Reames  to  McKillop,  and  In  turn  transferred 
by  McKlllop  to  Oliver,  who  executed  to  tbe 
plaintiff  a  chattel  mortgage.  Whatever  rigbt 
Oliver  then  bad  to  the  property  In  question 
passed  by  way  of  the  mortgage  to  plaintiff. 

We  should  start  with  Mr.  Reames'  owners 
ship.  He  owned  all  of  the  farm  and  dxtures 
and  personal  property  sold  and  transferred 
to  McKlllop.  We  shall  pass  without  further 
mention  many  of  tbe  side  issues,  and  also 
coneluBtons  stated  by  the  witnesses  as  to 
what  part  of  tbe  property  was  real  and  what 
personal,  and  try  to  observe  the  concrete 
facts  which  govern  tbe  main  question.  It 
appears  tbe  farm  is  idtuated  on  the  bank  of 
the  Klamath  river.  There  were  two  pumps 
honses  on  tbe  land,  with  a  centrifugal  pump 
In  each  used  tor  pumping  water  from  tbe 
river  to  irrigate  the  land.  One  of  the  pomps 
rested  on  timbws  and  tlie  other  also  on  tim- 
ber resting  on  concrete.  Both  were  securely 
fastmed  to  their  fonndatlmis  with  screws. 
The  ten  horse  power  electric  motor  was  fast- 
ened to  a  timber  frame  resting  <m  the  con* 
Crete  foundation  and  cramected  wiOi  elec- 
tric wiring,  and  remained  on  tbe  place  when 
tbe  property  was  transferred  to  McKlllop. 
Possession  waa  taken  by  Oliver  undCT  the 
contract  of  purchase  trtm  McKIUf^  Hie 
motor  was  so  arranged  that  the  electric  wire 
conld  be  detadied,  and  the  motor  and  Its 
frame  placed  np<m  a  sled  and  moved  to  tbe 
other  pumping  plant,  where  It  fitted  tbe 
foundation  and  could  be  securely  screwed 
down  to  the  same.  Sometimes  the  motor 
was  80  moved  and  used.  It  usually  remain- 
ed in  one  of  tbe  plac«.  Mr.  Beames.  while 
<m  the  stand  aa  a  witness  fer  plaintiff,  testi- 
fied in  r^ard  to  the  motor  In  part  thus : 

"Q.  In  connecting  tbe  motors  with  the  wires, 
wasn't  that  fixed  In  such  a  way  U  was  easily 
disconnected  so  it  could  be  moved  easily?  A 
Well,  we  haA  to  disconnect  tbe  wires  from  the 
Bwitdi  and  than  take  off  tbe  switch  and  move 
that  down  from  the  other  [riace  and  then  cod* 
nect  op  there,  the  same  as  moving  any  motor, 

"Q.  Tbe  motor  was  not  set  in  any  perma- 
nent foundation,  was  It,  like  a  cement  founda- 
tion, anything  like  that?  A  At  one — at  the 
stand  where  it  waa  used  principallr,  there  was 
a  concrete  foundation  with  timbers  on  that 
and  also  tbe  pomp  on  the  same  timbers.  The 
motor  was  «n  the  other  timbers  that  set  on 
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that:  we  screwed  down  to  It  and  made  it 
lUtiouary  80  as  to  remaio  true  and  firm." 

One  of  the  pumps  was  sometimes  luBed  for 
pumping  water  in  wder  to  the  land. 

Tbe  motor  and  pnmp  appear  to  bare  been  a 
part  of  the  irrigation  system  connected  with 
and  used  upon  tbe  land.  Tliey  were  essen- 
tial for  tbe  purposes  of  Irrigation  and  drain- 
age of  tbe  land.  How  long  tbis  system  had 
been  In  use  or  when  It  was  placed  upon  tbe 
land  does  not  dearly  appear. 

[1]  In  deciding  whether  an  article  used  In 
connection  with  real  property  should  be  con- 
sidered as  a  fixture  and  a  part  and  parcel 
of  the  land,  as  between  a  grantor  and  a 
grantee  or  mortgagw  and  mortgagee,  the 
usual  tests  are:  (1)  Real  or  constructive  an- 
nexation of  the  article  to  the  realty;  (2)  ap- 
propriation Or  adaptation  to  the  use  or  pur- 
poses of  the  realty  with  which  It  Is  connect- 
ed ;  (3)  tbe  Intentlcm  to  make  tbe  annexation 
permanent 

[2]  The  Intention  of  making  the  article 
permanently  accessory  to  the  real  property 
Is  to  be  Inferred  from  the  nature  of  the  ar- 
tide,  the  relation  of  tbe  party  making  or 
maintaining  the  annexation,  the  policy  of 
the  law  in  relation  thereto,  the  structure 
and  mode  of  annexation,  and  tbe  purpose 
and  use  for  which  it  is  made.  18  Cyc  1039 ; 
Bay  City  Land  Co.  Craig,  72  Or.  44,  143 
Pao.  911;  Johnson  v.  Paclflc  Land  Co.,  84  Or. 
366,  361.  164  Pac.  564;  Roseburg  National 
Bank  v.  Camp,  89  Or.  67.  74,  173  Pac.  313; 
Blake-McFall  Co.  v.  Wilson,  193  Pac.  902. 
In  the  case  of  Roseburg  National  Bank  v. 
Gamp,  Buina,  at  page  75  of  89  Or.,  at  page 
315  of  173  Pac,  Mr.  Justice  Harris,  speak- 
ing for  this  court,  said: 

"AnnezatioD,  actual  or  coDstmctiTe,  1b  an 
eBseotial  element.  Pure  examples  of  coQStruc- 
tive  annexation  are  found  tn  cases  where,  aft- 
er having  been  actually  aimexed,  an  article  is 
severed  from  the  realty  for  some  temporary 
purpose.  *  *  -  *  In  the  Instant  case  tbe 
pipe  and  i^ants  can  be  removed  without  Im- 
pairing tliem  or  Injuring  the  land  and  there- 
fore the  single  element  of  annexation  is  not 
caaduBive.  As  was  said  by  this  court  in 
Dosdier  v.  BlaclilBton,  7  Or.  144,  146^  the 
coarta  in  many  of  the  states  have  abandoned 
the  notion  that  to  constitute  an  irremovable 
fixture  the  artide  most  be  attached  to  the 
lijnj  hjr  bolts  or  nails  or  be  Imbedded  In  brick 
at  stone,  •  • 

It  is  tbe  trend  of  Judicial  opinion  to  re- 
gard all  of  those  things  as  fixtures  which 
have  been  attadied,  whether  physically  or 
constructively,  to  the  realty,  with  a  view  to 
the  purposes  for  which  the  real  property  is 
hdd  or  employed,  however  slight  or  temp<^ 
rary  the  oonnection  between  the  articles 
and  the  land.  The  Important  element  to  be 
considered  Is  tbe  Intention  of  the  liiarty  mak- 
ing the  annexation.  Neither  the  Intention 
existing  at  the  time  of  procuring  tiie  artide 
nor  that  which  exists  while  the  same  is  being 


transported  to  the  real  property  where  It  b 
designed  to  be  placed,  nor  the  secret  plan  is 
the  mlod  of  the  person  making  the  anaeis- 
tion.  govern.  The  controlling  intention  Ii 
that  which  the  law  deduces  from  all  of  tbe 
circumstances  of  the  installation  of  tbe  ar- 
ticle upon  the  land.  Roseburg  National 
Bank  V.  Camp,  supra,  and  cases  there  dted. 

[3]  In  the  recognition  of  these  formulated 
general  tests  which  may  be  applied  in  pass- 
ing upon  the  question,  it  Is  obvious  that  tb^ 
do  not  establish  definite  criteria.  Each  case 
must  be  determined  not  only  upon  tbe  cir- 
cumstances and  nature  of  the  annexation  and 
the  use  to  which  the  property  Is  employed, 
but  also  on  tbe  relations  of  the  parties. 
These  tests  are  subject  to  the  qualificatioa 
that  tbe  rights  of  tbe  parties  are  liable  to  b» 
controlled  by  spedal  agreement  11  R.  G. 
L.  p.  1059.  I  8.  We  read  In  U  R.  0.  U  pi 
1061, 1  6,  thus: 

"The  second  test,  namdy,  the  adaptation  or 
application  to  tbe  use  or  pnrpose  of  tbat  part 
of  the  property  with  whidi  it  is  connected,  is 
generally  considered  as  entitied  to  mnch 
weight  especially  in  connection  with  the  cri- 
terion of  intention;  •  •  •  the  tendencr 
being  to  regard  everrthing  as  a  fixture  which 
has  been  attached  to  realty  with  a  view  to 
the  purposes  for  which  the  realty  is  beld  or 
employed,  however  slight  or  temporary  tbe 
connection  iKtween  tbem.  So  generally  it  may 
be  said  tbat  if  property  is  placed  on  land  to 
improve  it  and  make  it  more  valuable  it  is 
generally  deemed  a  fixture,  but  tbat  if  it  is 
attached  for  use  which  does  not  enhance  the 
value  of  the  land  It  remains  a  chattel." 

[4]  Applying  these  rules  to  all  the  ftets 
and  drcumstancea  In  the  present  case,  we 
note  that  it  is  apparent  tbat  Mr.  Reames,  or 
whoever  Installed  the  irrigation  system  on 
the  farm,  did  so  with  a  view  to  enhandng 
the  production  of  the  farm,  to  tocrease  the 
growth  of  vegetation  thereon.  Irrigation  In 
a  semlarid  region,  like  parts  of  Klamath 
county,  is  the  very  life  of  the  land.  It  is 
beyond  comprehension  tbat  the  system  was 
installed  for  any  temporary  purpose.  Ihe 
motor  and  pomps  served  the  purpose  of 
ditcbes,  canals,  and  beadgates  of  a  grarlty 
system  of  Irrigation,  which  are  no  doubt  ap< 
purtenaot  to  real  property.  The  pumping 
system  was  doubtless  placed  upon  the  land 
to  improve  It  and  make  it  more  pr^uctive 
and  valuable  and  more  agreeable  for  a  habi- 
tation. Tbe  purposes  for  Irbich  the  three 
artides  were  used  indicate  strongly  that  tbey 
were  Intended  to  be  a  part  and  pared  of  the 
land.  They  were  adapted  to  the  purpose  of 
the  land  to  which  they  were  attadied.  Tbe 
annexation  made  was  suffident  to  stand  Oe 
first  teat  mentioned.  While  the  motor  waa 
sometimes  detached  from  one  pump  and 
moved  to  and  connected  with  the  other  part 
of  the  syston,  it  was  nevor.  as  far  as  s&owa. 
disconnected  or  removed  from  tbe  randL 
The  pumps  were  permanently  annend  to  lha 
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freehold,  and  the  motor  was  a  part  of  the 
system  which  comprised  the  pumps. 

"In  some  jtiriRdictioiiB,  if  the  realty  is  equip- 
ped with  a  complicated  n^aot,  lome  of  which 
is  BO  attached  to  tbe  reai^  ai  to  l»  a  part 
thereof,  and  some  not  pbyaically  anoezed,  then 
on  a  transfer  of  tbe  realty  tbe  entire  plant  is 
traDBf&rred,  including  the  Qaattacbed  parts, 
on  the  principle  whereby  an  iodispensaUe 
part  of  a  ma<dihie  is  transferred."  19  Gye. 
104S.  , 

From  the  nature  of  the  irrigation  system 
constructed  on  the  farm,  tbe  relation  and 
situation  of  the  owner  who  installed  tbe  ap- 
paratus, tbe  whole  surroundings  and  mode  of 
tbe  aiui«utlon,  the  evident  purpose  tbereof* 
and  all  tbe  facts  disclosed  by  the  testimony, 
we  conclude  that  the  owner  making  tbe  con- 
nection and  maintaining  the  system  for  a 
Ions  time  did  so  with  tbe  intention  of  mak- 
ing tlw  system  accessory  to  tbe  real  estate. 
Tberefove  the  ownership  of  tbe  motor  and 
pumps  did  not  pass  to  defendant  OUt«  with 
the  personal  property.  He  could  not  create 
a  Talid  lien  upon  any  greatw  Interest  than 
bo  owned  by  virtue  of  the  mortgage  executed 
to  plaintiff.  The  title  to  the  Irrigation  sys- 
tem passed  by  Tirtbe  of  the  deed  from  Hc- 
KIllop  to  Barney. 

[II  Counsel  for  plaintiff,  and  also  poons^ 
for  OUver,  earnestly  urge  that  tbe  fact  that 
Oliver  executed  a  mortgage  In  fitvor  of  the 
Vint  National  Bank  and  al^  <me  to  plain- 
tiff covering  the  motor  and  pomps  in  ques- 
tion shows  that  tbe  parties  treated  tbe  prop- 
^y  as  personal.  In  order  for  tbe  making 
of  a  mortgage  upon  artldes  of  this  natiue  or 
upon  tbe  real  propnty  upon  wlilcb  they  are 
pHaced  to  have  any  influence  upon  the  qae»^ 
ti<m  whether  they  are  persoial  property  or 
a  part  of  tbe  land,  as  we  understand,  such 
mortgage  must  he  executed  by  tbe  owner, -or 
(me  having  an  interest  in  tbe  prcq^erty  Involv- 
ed. Neither  Reames,  UcKlllop,  nor  any 
other  owner  of  tbe  real  estate  described,  ex- 
ecuted a  chattel  mortgage  on  the  motor  and 
pnraps  in  suit  Oliver  could  not  diange  or 
affect  tbe  title  of  UcKillop.  the  record  own- 
a>  of  tlie  land,  by  executing  a  diattel  mort> 
gage  upon  any  <tf  )be  fixtures  on  tbe  farm. 
The  principle  claimed  does  not  apply  in  this 
suit. 

As  ruled  in  Sowden  ft  Go.  -v.  Craig,  20 
Iowa,  156,  at  page  164,  90  Am.  Dee.  126,  at 
page  130: 

"Where  the  owner  of  real  estate  ezecntes 
a  mortgaire  upon  diattds,  which  may  properly 
be  made  flztnres.  snd  sabsequently  affixes  them 
to  the  real  estate,  that  no  person  having 
knowledge  of  such  facts  can,  by  purchase  of 
tbe  nal  estate  or  otherwise,  acquire  from  the 
'mortgagor  any  tide  to  such  chattels  paramr  nt 
to  tha  mortgagee  thereof." 

We  ve  not  concerned  in  Uie  eaae  at  bar 
with  the  more  liberal  rule  applicable  when 
an  article  is  annexed  to  realty  by  a  tenant. 


Plaintiff  dalmed  $^  as  attorney's  fees 
for  foreclosing  tbe  chattel  mortgage  for  $860; 
and  Interest  The  trial  court  allowed  $1S0 
as  snob  fees.  We  think  the  circuit  court 
was  in  a  better  position  to  decide  what  was 
a  reasonable  amount  for  such  services  than 
this  court  is.   We  approve  this  finding. 

It  follows  ^at  tbe  decree  of  the  trial  court 
should  iM  afllrmed.  It  is  so  ordered. 


Offil  Or.  G3) 
HIGINBOTHAM  v.  WOLFORD.  - 

(Supreme  Court  of  Oregon.  Jane  21, 19S9,) 

I.  Lasdlord  aad  teaaat  «=»34(2)— Breaeli  of 
lease  held  not  grouad  for  eaaeellatloa. 

Where  lessee  of  farm,  onder  lease  entitling 
lessor  as  rental  to  certain  portions  of  the 
crop  raised  and  to  certain  pastures,  was  in 
tbe  actual  poBaession  of  tbe  land,  giving  it  his 
personal  attention,  lessee's  noncompliance  with 
lease  as  to  care  of  land,  his  faflnre  to  account 
to  lesaor  for  her  half  of  the  pasture,  or  tbe 
proceeds  of  about  one  ton  of  alfalfo,  or  the 
littie  hay  that  he  fed  to  his  hogs,  and  his  vio- 
lation of  lease  permitting  another  to  nse  a 
small  portifm  of  the  land,  and  the  use  of  ths 
barn  for  one  team,  not  decreasing  lessor's  share 
of  the  rental,  was  not  ground  for  cancellation 
of  lease  in  equitable  actions  therefor,  in  the 
absence  of  allegation  that  lessee  was  IdboIt- 
eot,  and  in  tbe  absence  of  a  showing  that  the 
loBS  to  the  estate  itaelf,  if  any,  by  reason  ol 
breach,  would  be  nominal;  the  lessor  having  a 
complete  and  adequate  remedy  at  law. 


2.  Landlord  and  teiaat  «s»lll— Forfeltare  ef 
lease  not  daeraed  for  nero  aonlaal  teehaleal 
vIolatioB. 

Equity  will  not  decree  the  forfeiture  of  a 
leaee  for  a  mere  nominal  technical  violation, 
but  there  must  be  something  that  goes  to  the 
substance  or  merits,  or  which  would  at  least 
tend  to  show  waste,  destruction  or  injury  to 
the  estate  Itself. 

3.  Lasdiord  and  tenant  ^9l3&— Provisions  of 
lease  as  tft  how  land  should  be  farmed  sob> 
stantlal  oeaslderatlons  for  leasing. 

Provisions  of  lease,  merely  specifying  how 
the  land  should  be  farmed  and  what  lessee 
should  do  toward  upkeep  of  farm,  were  aub^ 
stantial  considerations  for  the  leasing. 

4.  Dismissal  and  nonsuit  «S37S— Dismlssst  of 
lessor's  salt  to  oanoel  lease  shouM  be  wlth- 
eat  prsjfldioe  to  rights  of  slthsr  parties. 

Dismisssl  of  lessor's  suit  for  cancellation 
of  lease  for  lessee's  noncompliance  therewith, 
on  the  ground  that  the  alleged  breach  did  not 
injure  tbe  estate  itself  and  that  lessor  had  an 
adequate  remedy  at  law,  should  be  without 
prejudice  to  rights  of  either  party. 

Bn  banc. 

Appeal  firom  Circuit  Court,  Umatilla  Gonib* 

ty;  GUbert  W.  Pbelpa,  Judge. 


sFor  otlMT  asMS      Bwne  tople  and  KXT-NUUBER  In  aU  Kay-Numbsred  Dls«stB  and  ladttea 
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AcUtm  hf  Haggle  HlglnboOiam  against  D. 
B.  Wolford.  Denee  of  dlBiiiiasal,  and  plain- 
tiff appeals.   Affirmed,  as  modified. 

"November  11,  1918,  and  for  a  period  of 
five  years  from  that  date,  the  plaintiff  made 
a  lease  to  tbe  defendant  of  her  certain  farm 
near  Elcho,  in  Umatilla  coanty,  and  certain 
machinery  and  utensils,  for  which  she  was 
to  receive  as  rental  one-half  of  the  annual 
crop  of  hay  In  the  stack  and  one-half  of  the 
grain  raised  for  the  year  1919,  one-fourth  of 
the  grain  for  the  years  1921  and  1923,  de- 
livered at  the  warehouse  free  of  all  expense 
to  the  idalntlff,  and  certain  pastures.  The 
defendant  took  possession  under  the  terms 
of  the  lease  whldi  provides: 

"If  the  party  of  the  second  part  shall  fall  in 
any  partiinilar  to  carry  out  the  terms  of  this 
lease,  and  particularly  if  he  shall  fail  to  prop- 
erly care  for,  irrigate  and  harvest  the  portion 
of  tbe  alfalfa  or  the  grain  belossicK  to  the 
party  of  the  first  part,  then  tbe  party,  of  the 
first  part  may  at  her  oiption  declare  this  lease 
terminated  and  may  tak'e  possession  of  said 
premises,  and  shall  not  be  taken  as  vi<datiDK 
the  rights  of  the  party  of  the  second  part  to 
compenaatlon  as  herein  provided  for  except  on 
the  new  lands  that  he  may  hare  seeded  to  al- 
falfa." 

For  a  vomber  of  allured  breacdieB  tbe 
plaintiff  commenced  this  suit  on  August  21, 
1919,  In  which  stie  prays  for  an  accounting 
and  decree  for  the  amount  found  due  and 
damages  In  the  sum  of  $2,100;  for  the  loss  of 
the  wheat  crop  and  the  careless  and  negli- 
gent operation  of  the  ranch,  and  the  misuse 
of  the  irrigation  waters,  and  the  failure  to 
seed  the  alfalfa  as  the  lease  provides,  and 
damage  to  the  premises ;  for  the  cancellation 
and  termination  of  the  lease;  that  the  de- 
fendant be  ousted,  and  the  plaintiff  be  re- 
stored to  her  former  estate. 

For  answer,  the  defendant  admits  the  exe- 
cution of  tbe  lease  and  his  entry,  and  denies 
all  other  material  allegations  of  the  com- 
plaint, and  as  a  further  and  separate  de-' 
fense  alleges  that  he  farmed  the  premises  In 
a  good  and  busbandllbe  manner,  took  proper 
care  of  the  alfalfa  sown  and  growing,  and 
spring-toothed  the  land  and  Irrigated  It  in 
accord  with  the  course  of  good  farming  In 
the  locality;  that  at  the  time  snit  was  com- 
menced the  last  crop  of  hay  had  not  been 
stacked,  "nor  had  the  period  of  30  days 
elapsed,  mentioned  In  the  said  lease,  when  the 
said  hay  should  be  measured  and  divided  be- 
tween the  said  plaintiff  and  this  defendant" ; 
that  the  crop  of  grain  for  the  year  1919  was 
of  no  value,  and  would  not  pay  to  harvest  It, 
and  that  under  the  terms  of  the  lease  plain- 
tiff is  entitled  to  one-half  of  the  crops  for 
pasturage  purposes;  that  any  failure  to  re- 
pair and  construct  certain  fences  was  be- 
cause the  plaintiff  did  not  furnish  tbe  mate- 
rial and  the  fAct  that  McCormmach  claimed 
to  be  tbe  sole  owner  af  the  line  fence;  that 
tbe  manure  at  tbe  bun  was  properly  used 


and  spread  on  Oie  alfalfft  lands  or  used  la 
the  dams  and  levees,  and  that  none  of  It  wis 
sold  or  moved  from  tbe  premises.  In  sub- 
stance, the  defendant  denies  that  he  violated 
any  of  the  provisions  of  tbe  lease,  and  claims 
that  he  substantially  compiled  with  all  of  Its 
terms,  and  that  by  reason  of  ttie  wrongful 
act .  of  the  plaintiff,  In  entering  upon  tbe 
premises  In  violation  of  the  lease  and  InJar- 
Ing  the  groiwlng  hay,  be  was  damaged  la  the 
sum  of  $1,000,  for  which  be  prays  for  a  de- 
cree against  tbe  plaintiff,  and  that  she  be 
enjoined  from  trespassing  on  the  premises 
or  Interf^i^  with  his  possession. 

The  r^ly  is  a  general  denial. 

After  tbe  taking  of  testimony,  the  court 
made  findings  that  the  lease  was  duly  est- 
cnted,  and  that  under  It  tbe  defendant  en- 
tered and  took  possession  of  tbe  premises, 
"that  defoidant  substantially  performed  all 
the  terms  and  conditions  of  tbe  said  lease  up- 
on his  part  to  be  kept  and  performed,"  and 
rendered  a  decree  against  the  plaintiff,  dis- 
missing h»  suit,  and  for  costs  to  tbe  defend- 
ant, from  which  tbe  plaintiff  appeals,  daim- 
Ing  that  the  court  erred  in  Its  findings  and 
In '  decreeing  that  tbe  snIt  should  be  dis- 
missed, "and  In  falling  \o  decree  such  dis- 
missal without  prejudice  to  another  salt  by 
app^ant  upon  tbe  same  cause." 

Frederick  St^wer,  of  Podleton  ifMtf, 
Bal€7  &  Stelwer;  of  Pendleton,  an  the  brteO. 
for  appellant  * 

James  A.  Fe^  of  Pendleton  (Fee  ft  Fee,  cC 
Poidleton,  on  the  brief),  fOr  re^ondent 

JOHNS,  J.  (after  sutlng  the  facts  as 
above).  It  will  be  noted  that  the  lease  was 
executed  on  November  11,  and  that  the  com- 
plaint was  filed  on  August  21,  1919.  By  Its 
terms,  defendant  agrees  that  he  will  farm  In 
a  good  and  hnsbandllke  manner  during  the 
period  of  tbe  lease;  that  be  will  properly  eaie 
for  the  alfalfa  new  sown  and  growing,  and 
spring-tooth  It  and  carefully  Irrigate  it  ac- 
cording to  good  husbandry  In  tbe  locality; 
at  the  proper  time  he  will  cat  and  properly 
stack  It  at  bis  own  expense ;  that  30  days  aft- 
er stacking  the  last  crop  It  shall  be  equally 
divided.  Second,  as  to  the  wheat  now  grow- 
ing, for  the  year  1919,  one-half  of  It  shall  be 
delivered  to  the  warehouse  in  bulk;  If  It  does 
not  have  any  value,  each  shall  have  one-half 
for  pasturage.  Third,  he  will  plow,  cultivate^ 
harrow,  and  seed  by  tbe  summer-fallow 
method,  and  see  that  a  crop  of  grain  Is  raised 
during  the  years  1921  and  1923  and  deliver 
one-fourth  of  all  the  grain  to  tbe  warehouse; 
to  keep  the  fences  In  good  repair,  new  mate- 
rial, if  any  Is  necessary,  to  be  taken  from 
the  line  fence  on  the  ranch  between  the  lands 
of  McCormmacb  and  the  plaintiff.  He  agrees 
that  be  wlU  break  up,  level,  and  seed  to  al- 
falfa all  of  the  lands  known  as  "alfalfa 
lan<!(s,"  which  can  be  Irrigated,  the  same  to 
be  levied  and  made  suitable  for  alfalfa;  tbst 
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be  wlU  plant  to  alfalfa  and  such  nurse  crops 
as  he.  may  think  beat;  that  he  wUl  pat  the 
lands  in  shape  and  seed  them  as  fast  as  he 
can  reasonably  do  so,  so  that  on  November  1, 
1919,  5  acres  will  be  seeded,  and  on  Norem- 
ber  1.  1920.  20  acres,  and  on  November  1, 
1921.  100  acres,  November  1,  1922.  150  acres, 
and  at  the  end  of  the  lease  all  of  the  land 
north  of  the  Western  Land  4  Irrigation  Com- 
pany shall  have  growing  a  good  crop  of  al- 
falfa. The  defendant  shall  have  all  nurse 
crops,  and  the  hay  shall  he  divided  equally- 
The  reasonable  value  of  putting  the  new  land 
In  alfalfa  is  900  an  acre.  The  plaintiff  shall 
look  solely  to  the  one-half  interest  in  the 
crops  which  belong  to  him,  and  shall  turn 
over  to  the  defendant  on  October  1  of  each 
year  enough  hay  to  pay  tor  the  value  of  the 
work  dme,  etc.  In  leveling  and  seeding  and 
ditching  the  land^  It  is  to  be  handled  on 
the  check  plan,  and  approximately  one  acre 
Is  to  be  placed  in  each  check  per  square;  all 
manore  produced  at  the  bam  is  to  be  distrib- 
uted annually  and  ia«i)erly  spread  upon  the 
alfalfa  lands,  and  no  manure  is  to  be  sold  or 
removed.  . 

The  defendant  agrees  that  in  spilng-tooth- 
ing,  he  will  reseed  such  portion  of  the  lands 
as  are  thin,  or  In  his  judgment  need  reseed- 
Ing;  to  keep  up  all  dlt^dies,  and  keep  them 
tree  from  Weeds,  and  construct  such  new 
portion  as  may  be  necessary.  Each  year  he 
will  perform  such  work  np<Mi  the  Allen  ditch 
as  the  plaintiff  is  obliged  to  perform  to  hold 
the  ownership;  the  same  being  one-fifth.  He 
win  keep  the  water  on  the  pastnre  to  hold 
the  water  level ;  the  main  ditch  shall  be  large 
enough  to  carry  all  of  the  waters  of  the 
Alien  ditch ;  that  pastnre  to  be  divided  equal- 
ly and  any  pasture  sold  divided  equally ;  no 
stock  shall  be  pastured  jipon  the  alfalfa  In 
the  fall  of  any  year  after  it  has  been  eaten 
down,  and  none  shall  be  pastured  after  the 
Ist  of  March;  to  keep  all  outside  fences  In 
good  repair,  plaintiff  to  furnish  necessary 
materials;  plaintiff  to  have  space  In  the  bam 
for  herself  or  feeder,  and  reserve  the  right 
to  feed  her  portion  of  the  hay  upon  the  prem- 
ises ;  defendant  to  have  the  use  of  farm  ma- 
chinery and  bay  machinery,  and  ke^  it  in 
repair;  property  not  to  be  subleased,  or  any 
sale  or  assigument,  without  written  consent; 
plaintiff  to  have  the  right  to  enter  at  all  rea- 
sonable times. 

For  a  cause  of  suit,  and  as  damages  for  a 
Tlcdatlon  of  the  l«i86,  the  plaintiff  alleges 
that  defendant  "has  failed  to  farm  and  care 
for  the  said  premises  In  a  good  and  husband- 
man-like manner,  and  has  failed  to  Irrigate 
carefully  the  alfalfa  growing  thereon";  that 
he  has  used  excessive  waters  in  Irrigation,  and 
has  caused  seepage  to  raise  and  bring  the 
alkali  to  the  surface;  that  the  injured  land 
amounts  to  about  15  acres,  and  that  all  of  it 
Is  damaged  by  excessive  water;  that  defend- 
ant did  not  cut  the  alfalfa  in  a  careful  and 
pn^er  mannw,  hot  cut  It  poorlj  and  nn- 


evenly,  and  1^  mudi  of  It  attached  to  the 
roots;  that  he  has  stacked  the  hay  Improper- 
ly, In  small,  insecure  stacks,  and  except  in 
one  or  two  places  has  stacked  It  upon  good 
alfalfa  land;  that  he  failed  to  place  any 
beams  or  timbers  under  it;  that  he  neglected 
to  separate  the  good  hay  from  the  weeds, 
which  materially  injured  the  quality  of  the' 
hay;  that  the  improper  mixing  of  the  weeds 
with  the  hay  and  the  improper  stacking  re- 
sulted in  plaintiff's  damage,  the  amount  of 
which  plaintiff  is  not  able  to  state  at  this 
time;  that  at  various  times  the  defendant 
did  pasure  his  hogs  upon  the  growing  al- 
falfa, in  which  the  plaintiff  had  a  half  in- 
terest; that  the  bogs  were  pastured  on 
the  alfalfa  long  after  the  stock  should  have 
been  r^oved,  and  were  there  about  May  24 ; 
that  by  reason  thereof  not  less  than  40  head 
of  hogs  and  pigs  ran  in  and  upon  and  de- 
stroyed the  growing  grain,  so  that  at  least 
one-half  of  it  was  ruined  by  the  hogs  and 
was  unfit  to  cut;  that  the  other  80  acres  was 
not  entirely  injured,  and  that  some  of  It  could 
have  been  harvested,  and  that  one-half  of  it 
beUmged  to  the  plaintiff;  that  it  did  not 
yield  more  than  6  or  7  bushels  per  acre,  and 
on  account  of  the  short  crops  the  defendant 
refused  to  harvest  It;  that  by  reason  there* 
of  plaintiff  lost  her  hatf-interest  in  the  wheat 
crops,  of  at  least  8  bushels  per  acre  ui>on 
80  acres,  to  her  damage  in  the  sum  of  $600;- 
that  on  account  of  the  injury  to  the  crop  by 
the  hogs  die  suffered  a  loss  of  7  bushels  per 
acre  upon  the  remaining  80  tiiat  was  totally 
destroyed,  and  for  that  portion  thereof  which 
was  partially  destroyed  she  was  damaged  to 
the  amount  of  $1,600;  that  the  defendant 
violated  the  lease  by  falling  to  distribute  the 
manure,  and  in  using  it  for  the  construction 
of  temporary  dams  "for  the  diversion  and 
holding  of  water  in  the  irrigation  of  the 
premises  referred  to  in  said  lease";  that 
plaintiff  cannot  state  the  amount  of  her  dam- 
age by  reason  of  such  failure,  but  that  it  was 
"a  substantial  damage  to  plaintiff." 

In  paragraph  16  of  the  complaint  it  Is  al- 
leged that  the  defendant  violated  the  lease 
by  falling  to  keep  the  ditches  free  and  clear 
of  weeds;  that  all  of  the  land,  except  the 
wheat  land,  is  irrigated,  and  adapted  to  the 
raising  of  alfalfa ;  that  it  is  valuable  with 
the  water,  and  is  of  no  value  without  the 
iwater;  that  the  [Oalntlfrs  water  rights  have 
been  adjudicated;  that  to  perfect  such  in- 
choate right  as  to  200  acres  described  in  the 
complaint  as  pasture  land  it  is  necessary  that 
such  lands  should  be  Irrigated,  ieclalmed,  and 
planted  to  agricultural  crope ;  that  the  lease 
provides  that  the  defendant  should  irrigate 
the  meadows,  and  it  was  intended  that  the 
pasture  should  be  irrigated  until  it  was 
seeded  to  alfalfa,  and  thus  protect  plaintiff's 
water  rights;  that  the  defendant  has  failed 
to  irrigate  the  pasture  land,  and  has  plowed 
up  about  100  acres  of  It,  and 'has  made  no 
effort  to  seed  It  to  alfalfa,  and  that  tlw  mtf 
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■on  Is  DOW  too  late  for  that  purpme;  "tliat  oo 
account  thereof  the  said  salt  grass  meadows 
have  been  injured  In  a  considerable  sum  of 
money,  and  plaintiff  is  damaged  thereby,  and 
particularly  on  acconnt  of  said  default  and 
violation,  the  plaintiff's  Inchoate  water  right 
is  placed  in  Jeopardy,  and  will  be  lost  to 
plaintiff,  unless  plaintiff  can  enter  upon  the 
said  premises  and  rectify  the  Injury."  In- 
paragraph  IT  it  Is  allied  that  the  defendant 
failed  to  constmct  the  Irrigating  ditches,  and 
instead  of  building  the  one  described  In  the 
lease  he  enlarged  a  lateral,  and  that  such  en- 
largement was  a  distinct  Injury  to  the  land 
of  the  plaintiff,  for  the  reason  of  which  he  Is 
damaged  in  a  considerable  sum.  In  para- 
graph 19  it  Is  alleged  that  defendant  has 
caused  other  injury,  to  plaintiff's  damage, 
by  Diligently  and  carelessly  operating  the 
farm,  tbrougb  the  wtllful  disregard  of  plaio- 
tUTs  rl^ts,  and,  If  hia  possession  Is  contin- 
ued, he  will  destroy  'to  a  very  large  extent 
the  Talne  thneof,  all  to  idaintlff'8  irrepara- 
ble Injury";  that  be  plowed  up  a  raspberry 
patch,  and  has  fiitled  and  neglected  to  care 
fbr  and  spray  the  orchards;  "that  the  pas- 
tare  land  which  was  plowed  np  by  Qm  de- 
f^dant  as  aforesaid  can  be  saved  to  plain- 
tiff by  the  npenditore  of  a  conal^terable 
amount  of  money,  pnfbably  $2S  or  fSO  pw 
acre";  that  npon  the  termination  of  the 
lease  the  plaintiff  will  "re-enter  said  premises 
at  ber  own  expoue,  and  so  far  as  possible 
repair  the  injury  wh\th  has  twen  done  to  said 
land  by  the  defendant"  In  sulMtance,  the 
above  are  the  grounds  for  whldi  plaintiff 
claims  damages  on  acconnt  of  the  alleged  ^o- 
latlons  of  the  lease. 

For  want  of  proof,  the  appelant  frankly 
says  In  her  brief  that  "the  claim  for  dam- 
ages was  substantially  abandoned  by  appel- 
lant  nptm  the  trial,  and  la  not  Involved  in 
the  appeal."  By  reason  of  such  admissions, 
and  the  failure  of  proof  to  sustain  the  com- 
plaint  made,  the  qnestion  of  damages  as  to 
all  of  the  abore-qwdBed  alleged  violations 
of  the  lease  are  dimlnated  from  the  constd- 
nation  of  this  cas&  By  analysis,  the  follow- 
ing questions  are  left:  That  the  defendant 
violated  the  lease  by  sdllng  about  aae  too 
of  alfalfa  hay,  ft>r  which  he  has  not  ac- 
counted to  the  plaintiff,  and  that  he  cut  and 
fed  a  small  portion  of  alfalfa  to  bis  bogs; 
that  he  has  failed  to  keep  the  fences  on'  the 
wheat  land  in  repair;  that  he  failed  to  dis- 
trlbute  the  manure  on  the  lands,  and  used  It 
for  the  construction  of  temporary  dams  to 
hold  the  water  for  Irrigation  purposes;  that 
it  was  intended  by  the  plaintiff  that  the 
pasture  should  be  irrigated  until  sncb  time 
as  the  defendant  would  plant  and  seed  it  to 
alfalfa;  tbat  after  plowing  the  pasture  he 
has  made  no  effort  to  seed  it,  and  tbat  it  is 
now  too  late  in  the  season  to  secure  a  good 
stand,  because  there  mill  not  be  sufficient 
water  for  its  Irrigation  until  October  or 
November;  that  at  one  time  the  defendant 


had  at  least  75  head  of  l/toA  upon  the  pas- 
ture, for  which  he  received  92  per  motth 
per  head,  and  that  he  has  refused  to  aooonnt 
to  the  plaintiff  for  her  share  of  the  pastur- 
age; that  he  leased  about  20  acres  of  the 
land,  including  room  In  the  bam  for  a  team 
of  horses,  and  the  use  of  plaintiff's  wagon, 
"without  the  frrlttm  or  other  consent  at  On 
plaintiff  first  obtained,"  for  which  be  re- 
ceived about  975;  and  tbat  he  has  failed  te 
account  for  that  money. 

The  primary  purpose  of  this  suit  is  to  ob. 
tain  a  decree  for  the  forfeiture  of  defendants 
lease,  for  a  violation  of  Its  provisions,  and 
that  plaintiff  be  restored  to  her  former  state. 
Appellant  cites  Matthews  v.  Digges  (CaL  Appj 
188  Pac.  283.  In  which  the  lease  contained  ■■ 
agreement  that  the  lessees  wonld  "use  rea- 
sonable efforts  to  poison  sqnlrrris  npim  said 
leased  property,  the  par^'  of  the  first  part 
at  bis  own  cost  and  ncpense,  to  fomlata  the 
necessaiT  poison."  For  a  tetlure  to  com^ 
wlOi  this  iffovlslon  the  lease  was  forfdted. 
That  wss  an  action  at  law.  In  whldi  the  trial 
court  fbnnd  that  "the  eovoiant  had  beta 
brok«i,  so  as  to  entitle  the  plaintiff  to  dedsre 
a  fbrfelturs  of  the  lease  and  to  recover  pos- 
session of  the  i^onlsee  In  this  acttun."  Hn 
opinion  says: 

'The  evidence, ,  it  is  true.  Is  cooflictins  o 
to  both  of  these  matters;  but  the  trial  court 
resolved  these  conflicts  in  the  plaintiff's  favor, 
as  it  was  entitled  to  do,  and  with  its  findtngs 
and  eoneiusffms  in  so  doing  we  an  not  at  Uh* 
erty  to  interfere." 

In  Anderson  v.  Hamroon,  19  Or.  446,  24 
Pac.  228,  20  Am.  St.  Repi  832,  ttiis  court  hdd: 

"Where  the  neglect  and  omia^ons  of  the  de- 
fendants to  perform  their  obligations  ondcr  a 
lease  resulted  in  waste,  which,  if  permitted 
to  continDe,  must  eventually  result  fn  the  mia 
and  destruction  of  Its  subject-matter  to  the 
irreparable  damage  of  the  plaintiff,  held,  that 
equity  would  interfere  end  cancel  Uie  lease  ts 
prevent  such  waste  and  destmction.** 

That  grew  ont  of  a  lease  <tf  m  bearing  or- 
chard* which  required  skill,  constant  care^ 
and  attention,  and  It  appeared  from  the  «vl- 
dmce  that  the  defendant  vent  to  Califwnla, 
and  the  conrt  h^d  that  through  defendant's 
neglect  waste  was  committed,  whldi  tended 
to  impair  and  destroy  the  value  of  the  or- 
chard Itself,  and  that  it  became  Infected  with 
Insect  pests,  "which  seriously  Injured  the 
healthful  condition  of  (he  trees,  killing  some 
and  causing  others  to  go  Into  decay." 

[1,  2]  In  the  instant  case  the  proof  shows 
that  the  defendant  is  In  the  actual  possession 
of  the  premises  giving  them  his  personal  at- 
tention, and  that  the  loss.  If  any,  to  the  es- 
tate Itself  would  be  nomlnaL  Tbere  Is  no 
allegation  that  defendant  is  insolvent,  and, 
assuming  tbat  he  did  fail  to  account  to  the 
plaintiff  for  her  half  of  the  pasture,  or  the 
proceeds  for  about  one  ton  of  alfalfa  hay 
which  it  is  claimed  he  sold,  ox  the  litUs 
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bay  wtaldi  It  la  alleged  that  lie  f6d  to  his 
hogs,  for  that  plaintiff  woald  have  a  complete 
and  adequate  remedy  at  law.  It  is  also 
claimed  that  he  violated  the  lease  in  the  rent- 
ing of  abont  20  acres  of  the  land,  and  in  the 
giving  of  permission  for  the  use  of  the  bam 
for  a  team.  That  waa  more  In  the  nature  of 
a  license,  and  was  not  an  assignment  of  the 
lease  or  a  subletting,  and  was  for  only  a 
small  portion  of  the  pasture  land  and  of  the 
barn,  and  could  not  la  the  least  Impair  or  go 
to  the  destruction  of  the  estate,  and  would 
not  In  any  manner  decrease  plalntUTs  share 
of  the  rental.  The  rule  Ls  fundammtal  that 
eqnltj  ^1  not  decree  th&  forfeiture  of  a 
lease  for  a  mere  nominal  technical  violation. 
There  must  be  sometblnff  which  goes  to  the 
substance  or  the  merits,  or  which  would  at 
least  tend  to  show  waste,  destruction,  or  an 
injury  to  the  estate  itself.  As  stated,  the 
lease  was  executed  on  November  11, 1918,  for 
a  period  of  five  years  and  the  suit  waa  com- 
menced on  August  21,  1910,  before  the  last 
crop  of  alfelfa  was  cot  and  in  the  stack,  and 
for  "want  of  evldoice  plaintiff  frankly  admits 
that  there  Is  no  proof  of  the  alleged  dam- 
ages for  violation  of  the  lease.  At  the  time 
the  suit  was  brought,  the  violations  of  the 
lease  on  the  part  of  the  defendant,  If  any, 
were  only  nominal.  We  agree  with  the  trial 
court  "that  d^endant  substantially  per- 
formed all  of  the  terma  and  otmdltions  of 
said  lease  m>on  bis  part  to  be  kept  and  per- 
formed." 

[t,  4]  The  land  Is  valuable,  and  the  lease 
waa  carefully,  drawn,  and  clearly  specifies 
bow  It  should  be  farmed,  and  what  the  de- 
foidant  should  do.  Those  provisions  are  Im- 
portant to  the  plaintiffs,  and  were  substantial 
concdderatiims  for  ttm  leasing,  and  It  Is  the 
duty  of  the  defoidant  in  good  fitltb  to  carry 
out  the  lease.  -  The  lower  court  decreed 
that  the  suit  should  be  dismissed.  All  things 
oooatdered,  and  In  the  Intwest  of  Justice,  the 
salt  sboold  hare  bera  dismissed  without  inrej- 
odloe  to  the  rl^ts  of  either  party,  and  that 
win  be  the  orda:  of  this  court;  ottawwlse^  the 
decree  la  affirmed,  with  coots  to  the  xesptnd- 
«it. 


(109  Kan.  23S> 

STATE  V.  PFEIFER  St  aJ.   (No.  22821.) 
(Snprcma  Court  of  Kansas.   June  U,  1021.) 

(Svttdbut  »y  the  Oom-t.) 

Habaas  eerpsa  «s»l02— Evldenee  bold  safflcleat 
to  sastals  judgment  rafualai  discharge. 
In  a  habeas  corpus  proceeding,  the  district 
court  dedded  that  the  evidence  given  before 
a  justice  of  the  peace,  in  a  preliminary  ezamina- 
tion  of  petitioners,  who  were  charged  with  a 
public  offense  and  committed  for  trial,  was 
guffidenC  to  show  that  the  offense  had  been 
committed,  and  that  there  was  probable  cause 
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P.) 

to  believe  that  the  petltionera  had  committed 
the  offense.  On  appeal,  the  decision  la  affirmed. 

Appeal  fnnn  District  Court,  Ellis  County. 

Alex  A.  Pfelfsr,  Anton  A.  PfeUer,  and 
Adam  A.  Pfdfer  apply  for  a  writ  of  habeas 
corpus,  after  being  bound  ot»  to  the  district 
court  on  a  cbarge  of  poisoning  cattle.  From 
a  judgment  refudng  discharge  and  remand* 
ing  defendants,  they  appeat  Affirmed. 

J.  P.  Shntts  and  H,  L.  Pestana,  both  of 
Hays,  and  A.  B.  Crane,  of  Topefca,  for  ajipel- 

lants. 

Richard  J.  Hopkins,  Atty.  Gen.,  and  J.  BL 
Wlesner  and  B.  A.  Bea,  tmth  of  Hays,  ftff  the 
State. 

JOHNSTON,  a  J.  The  defendants  were 
arrested  upon  a  charge  of  unlawfully  and 
maliciously  placing  poison  in  a  pasture  where 
the  cattle  <^  Alex  Rui^  were  gradng,  with 
the  lntenti<m  of  poisoning  the  cattle,  and  it 
Is  alleged  that  0  of  tbem  died  from  eathig  Qw 
poismi  so  placed.  At  a  preliminary  examina- 
tion of  the  defendants  before  a  justice  of  the 
peace,  It  waa  found  that  the  offense  charged 
had  been  committed,  and  that  th^e  was 
probable  cause  to  believe  that  they  were 
guilty  of  ttie  offense.  Gontendlnc  that  the 
evidence  was  insuffident  to  warrant  binding 
them  over  for  trial,  they  applied  to  the  dis- 
trict court  for  a  discharge,  upon  a  writ 
of  habeas  corpus.  That  court  examined  the 
evidence,  and  decided  that  it  was  sufficient 
to  warrant  the  commitment  of  the  defendant 
for  trial.  From  the  decision  refusing  a  dis- 
charge, and  remanding  the  defendants  to  the 
custody  of  the  sheriff,  they  appeal  to  this 
court 

It  appears  that  Bupp  had  rented  a  farm 
from  the  mother  of  defendants,  and  the  con- 
troversy had  arisen  among  them  as  to  the 
termination  of  the  lease,  which  resulted  In 
litigation.  There -was  hostility  between  the 
defendants  and  Bupp,  due  In  part  to  the 
dispute  as  to  the  lease  and  occupancy  of  the 
farm,  and  in  part  as  to  the  Impounding  of 
defendant's  cattle  by  Bupp  for  trespass.  On 
the  rented  farm  was  a  pasture  In  which  Bupp 
bad  a  herd  of  cattle,  and  these  began  to 
sicken  and  die.  An  examination  indicated 
that  they  had  died  from  poison.  On  further 
investigation  It  was  found  that  quite  a  num- 
ber of  piles  of  poison  had  been  placed  here 
and  there  in  the  pasture.  There  was  testi- 
mony to  the  effect  that,  on  several  days, 
shortly  before  the  death  of  the  cattle,  the 
defendants  had  been  seen  near  to  and  In  the 
pasture.  On  one  occasion,  when  there  was  a 
quarrel  between  Bupp  and  Alexander  Pfeifer 
about  the  Impounding  of  defendant's  cattle  by 
Bupp,  some  strong  language  was  used  by  the 
defendant,  and  among  other  things  he  said, 
"I  will  get  your  cattle;"  and  when  Bupp  re- 
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nwrfced  be  woold  not.  aa  be,  Bxxof,  did  not 
allow  bis  cattle  to  get  out,  Pfelfer  said,  "I 
will  get  them  anyhow,  and  you  will  pay 
pretty  damned  dear.  •  *  *'*  There  appears 
to  be  ample  evidence  that  the  cattle  died  from 
poison,  and  enough  to  show  that  the  poison 
had  been  purpofiely  placed  in  the  pasture  by 
some  person.  The  testimony  connecting  the 
defendants  with  the  offense  Is  slight,  but.  In 
view  of  that  showing,  their  hostility  to  Rupp, 
their  being  In  the  pasture  about  the  time  the 
cattle  were  poisoned,  and  the  threat  men- 
tioned, it  is  deemed  to  be  snfficlent  to  hold 
the  defendants  for  trial.  There  is  a  differ- 
ence between  the  quantum  of  proof  essential 
to  a  binding  over  for  trial  and  that  required 
to  convict  at  the  triaL  The  guilt  or  inno- 
cence of  a  defendant  is  not  adjudged  at  a 
preliminary  examination,  and  It  is  not  neces- 
sary that  evidence  upon  which  a  defendant  Is 
held  for  trial  should  be  sufficient  to  support 
a  conviction.  It  is  enough  if  it  shows  that  an 
offense  has  been  committed,  and  that  there  is 
probable  cause  to  believe  the  defendants  are 
guilty.  In  re  Danton,  108  Kaa.  451, 195  Pac; 
98L 

Judgment  affirmed. 

All  the  Justices  concurring. 


<!<•  K«n.  281) 

KEY  V.  THOMAS  LYONS  CO.  (N«.  S3f«8.) 
^Saprema  ConiC  of  Kansas.  JoQe  11,  1921.) 

(SyUahut  hy  the  Court,) 

1.  Prlaolpat  and  agent  ^921,  22(1)  —  Agsnoy 
■ol  evldencsd  by  writing  held  provable  by 
agent's  testimony  as  to  appointment  and  an- 
thorlty,  but  not  by  declarations  or  eonduct. 

On  October  6,  Lowry  was  asent  of  the  de- 
fendant, to  buy  broom  com,  pay  for  It  wiUi 
diecks  from  a  dieck  book  soppUed  br  the  de- 
fendant, and  accept  delirery.  On  that  date  the 
plalntillt  knowing  Lewry  was  the  defendant's 
agent,  sold  to  Um,  as  sueh  agent,  three  carloads 
of  broom  corn.  On  November  2,  the  plaintiff 
delivered  the  broom  com  to  Lowry,  and  re- 
ceived from  him  one  of  the  defendant's  checks, 
In  payment  of  tbe  price.  The  defendant  dishon- 
ored the  check  becanse,  as  It  said,  it  had  re- 
voked Lowry's  agency  on  October  15.  No  no- 
tice of  revocation  was  given.  Beld,  Lowry's 
Miency.  not  being  evidenced  writing,  was 
provable  by  his  testimony  regarding  the  facts 
«f  his  appointment  and  anthozi^,  bnt  not  I9 
hia  declarations  or  eondnct. 

2.  Principal  and  agent  €=322(2)  —  Plaintiff's 
knowledge  of  agency  held  provable  by  state- 
ments of  agent  that  he  was  such,  nade  dnr* 
ing  continuation  of  agency. 

Agency  being  eetablishod.  the  plaintiff's 
knowledge  of  tbe  Bgency  was  provkble  by  state- 
ments of  Lowry  that  be  was  agent,  made  to  tbe 
plaintiff  during  continuation  of  the  agency. 


BEPOBTBB  (Kaa. 

S.  Prtnolpal  and  agent  j,  n  H  —  Bnrisn  ef 
showing  temliaHoa  of  afloam  Mthority  bsid 
to  rest  upon  priadpal. 
Under  the  dreomstaneen  stated,  the  pre- 
sumption  was  that  the  agency  existed  on  Oc- 
tober 5  continued,  and  the  burden  of  proof  to 
show  termination  of  authority  to  complete  the 
initiated  ssle  rested  on  the  defendant. 

4.  Principal  and  agent  «=338— Cheek  glvea  by 
agent  oolleetlble  In  absenoo  of  notiee  of  rtve* 
nation  of  antbority. 

In  the  absence  of  notice  of  revocation  «( 
Lowry's  sothority,  the  plaintiff  was  privileged 
to  accept  and  collect  the  dieck,  althoogh  be 
had  not,  before  October  5,  dealt  with  Loviy 
as  the  defendantfs  agent  or  recelTed  trMs  Ub 
any  of  the  defendant's  checks. 

Appeal   from    District    Ooort,  Seward 

County. 

Action  by  J.  W.  Key  against  tlw  Tbcmu 
Lynu  Company.  Judgment  for  plafaitU. 
and  defOndant  appeals.  Afllrmed. 

O.  L.  Light,  of  Liberal,  and  S.  B.  Amldoa. 

5.  A.  Buckland,  and  H.  W.  Hart,  all  of 
Wichita,  for  appellant. 

y.  H.  Grlnstead,  of  liberal,  John  W. 
Davla,  of  Greensburs,  and  M.  V.  Ooasrof%  of 
Topeka,  for  appellee. 

BURCH,  J.  The  actloa  waa  one  to  reeofer 
on  a  bank  dieck.  The  plaintiff  pcevalled,  aid 
the  defendant  appeals. 

The  check  was  dated  November  2,  1918, 
and  waa  signed  The  "Thmnas  Lyons  Oo.,  \it 
B.  F.  Lowry."  The  petition  all^od  Lowry 
was  agent  of  the  dtfendant,  duly  antborisad 
to  sign  and  deliver  tbe  dtie(*.  The  answer 
denied  agency  of  Lowry  and  Us  antbority 
to  sign  and  deliver  the  cbedc  Lowry  was  a 
broom-corn  buyer,  residing  at  Liberal,  Kan, 
who  did  business  on  his  own  account  as  K 
F.  Lowry  &  Go.  and  as  the  Uberal  Broom 
Com  Company.  The  defendant  emph^ed 
Lowry  to  purchase  broom  own  f(v  U,  and 
armed  hinx  with  t  Thomas  Lyons  Oompanr 
book  of  numbered  blank  checks  with  vUdi  to 
pay  for  what  he  bought  About  October  6, 
Lowry  agreed  to  buy  three  carloads  of  broqm 
com  from  the  plaintiff.  The  broom  com 
was  dellTered  <m  November  2,  and  tbe  died 
was  Issued  to  pay  for  It  These  was  moA 
evidence  that  Lowry's  authority  to  act  for  ^ 
d^endant  was  revoked  about  October  13^ 
that  ho  was  ordered  to  send  In  bis  check 
book,  and  that  on  November  2  be  was  without 
any  authority  to  Issue  tbe  cbedc  sued  on. 
There  was  much  erldttice  to  the  oootrary,  and 
a  flndfaic  either  way  would  be  well  suppitfted. 

When  making  his  case  In  dilef  the  idaia- 
tiff  was  asked  this  question: 

"Q.  Yon  may  answer  this  question  by  yes  or 
no:  Did  yon  know  who  Mr.  Lowry  represental 
in  buying  this  broom  com  of  yon?" 
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Over  obj«etloo,  the  pUlntlff  answered* 

When  called  u  a  wttnesa  in  rebuttal,  the 
plaintiff  testifled  mer  objection  as  foUows: 

"Q.  At  the  time  70a  contracted  with  Mr. 
Ijowry,  did  tod  know  that  he  was  buriog  broom 
com  in  that  territorr  for  the  Thomai  Xtjone 
Company  of  Areola,  IlL?  A.  I  did." 

Eb:tended  cr oBs-eiamina  tion  deveio[>ed  tbe 
fact  that  the  actual  source  of  the  plaintiff's 
Information  respecting'  Lowry's  agency  was 
Lowry  himself,  who  told  the  plaintiff  be  was 
buying  for  the  Thomas  Lyons  Company.  It 
Is  said  the  testimony  was  Improperly  received, 
because  agency  may  ilot  be  proved  by  dec- 
larations ot  the  person  to  whom  agency  is 
attributed.  The  testlmtmy  was  not  offered  to 
prove  agency.  Lowry's  agency  was  proved 
directly  by  other  testimony,  and  his  ag^cy 
at  the  time  he  first  negotiated  with  the  plain- 
tiff was  admitted  1^  the  gmeral  agent  of  the 
defendant  who  appointed  Um.  Tbe  testi- 
mony objected  to  was  offered  to  prove  the 
plaintiff's  knowledge  that  Lowry  was  the  de- 
fendant's agent,  and  It  while  Lowry  was 
agent  for  the  d^endant.  he  commnnlcated 
tbe  fact  to  the  plaintiff,  the  plaintiff  then  bad 
knowledge  of  it. 

Standing  alone,  smne  of  tbe  plaintiff's  an- 
awers  to  qoestiona  pnq>onnded  to  him  on 
croas-examlnation  would  indicate  he  was 
dealing  with  Lowry  persmally ;  bat  bis  tes* 
timony  as  a  whole  made  it  sufBdently  dear 
Iw  was  selling  to  Lowry  as  the  defendant's 
broom-corn  buyer  In  ttiat  territory.  Some 
evidence  Uiat,  when  tbe  plaintiff  contracted 
to  sell  the  broom  com,  he  knew  Lowry  was 
generally  reputed  to  -  be  tbe  defendant's 
lflro«n-cDm  buyer,  was  Improperly  received, 
bat  was  of  no  consequence,  because  Lowry 
inu>  t3ie  dtfendanf 8  agent  at  that  tlm& 

[1,11  Lowry's  agency  to  buy  broom  oom. 
and  anltaorlty  to  pay  for  it  vrlth  the  defend- 
ant's check,  were  proved  for  tbe  plaintiff  hf 
Lowty,  not  by  Us  acts  and  declarations*  but 
by  hia  testimwv  relating  to  hta  appointment 
and  antbori^.  His  appointment  and  aa- 
ttiorlty  were  not  evidaiced  by  writing,  and  it 
Is  dementary  law  Uiat  be  was  Qualified  to  tes- 
tify to  the  facts  which  Oonstltuted  blm  agent 
<rf  tbe  defendant  to  do  tbe  things  whidt  be 
did.  I 

The  court  instructed  the  Jury  as  follows: 

*Vo.  Q,  The  agency  of  the  said  E.  P.  Lowry 
to  write  checks  apon  the  defendant  being  cop- 
eeded  by  tbe  parties,  it  ia  preBumed  to  have 
eontinaed,  unlesa  tbe  contrary  is  shown  by  a 
prepondersnee  of  the  evidence,  and  the  harden 
of  proof  is  upon  the  defendant  to  abow  by  a 
preponderance  of  the  evidence  that  the  agency 
and  authority  of  the  said  Ijowry  to  write  ^ecl^ 
on  tbe  defendant  was  tennlnated  prior  to  the 
tine  the  dieck  saed  oa  was  issaed  and  delivered 
by  the  said  Lowry,  if  you  find  that  it  was  so 
Issued  and  deUvered  to  tbe  plaintiff.'' 


(S]  It  is  said  aotborlty  to  Issue  c^iecks 
after  October.  15  was  not  conceded,  and  the 
burden  rested  on  the  plalntlfl  to  prove  au- 
thority possessed  by  Lowry  on  November  2 
to  issne  tbe  check  of  that  date.  Tbe  conceded 
authwlty  referred  to  in  tbe  Instruction  re- 
lated to  time  inrevloua  to  the  claimed  ter- 
mination of  agency  on  October  15.  The 
agency  on  which  tbe  plaintiff  relied  was 
agency  to  buy,  pay  for,  and  accept  delivery 
of  broom  com  on  b^alf  of  tbe  defendant. 
Agency  of  that  diaracter  not  only  eiisted  be- 
fore October  15,  but  it  had  been  exercised  In 
purchasing  and  paying  for  much  broom  corn. 
Between  September  20  and  October  15,  Lowry 
used  X9  chedoi  from  tbe  boob  from  which  the 
check  sued  on  was  taken,  and  a  purchase  of 
broom  com  from  the  plaintiff  bad  been  Initi- 
ated. In  such  cases  tbe  presumption  Is  that 
agency  continues  until  notice  of  revocation 
(2  C.  J.  920,  H  600,  651),  and  in  this  Instance 
the  burden  of  overcoming  the  presumption 
and  of  establishing  termination  of  authority 
to  complete  the  Initiated  sale  necessarily 
rested  on  the  defoidant.  The  plaintiff  tes- 
tifled heliad  no  notice  of  any  Interruption  of 
Lowry's  agency,  and  tbe  defendant  offered  no 
evidence  of  any  kind  of  notice  of  revocation. 

[4]  The  plaintiff  was  a  broom-cbm  broker. 
There  was  some  evidence  that  when  Lowry 
was  sent  out  to  buy  broom  corn  for  tbe  defend- 
ant, he  was  told  to  buy  of  farmers  and  to  keep 
away  from  the  towns.  An  Instruction  was 
given  to  cover  the  subject  of  secret  limita- 
tions on  apparent  general  authority,  which 
was  proper  for  that  purpose.  The  Instruc- 
tion referred  to  notice  of  revocation  of 
Lowry's  authority,  and  it  Is  said  tbe  plain- 
tiff was  not  entitled  to  such  notice,  because 
he  had  not,  before  tbe  transaction  under  con- 
sideratlMi,  dealt  with  Lowry  as  tbe  defend- 
ant's agent  or  reoeived  from  Lowry  any 
Thomas  Lyons  Company  dieck.  On  October 
5,  Lowry  was  tbe  defendant's  agent,  and  tbe 
plaintiff,  knowing  him  to  be  the  defendant's 
agent,  bad  dealt  wltb  him  as  sodi.  nils  sub- 
ject was  covered  by  an  InstrucUau  whidk 
reads  as  follows: 

"So.  &  Ton  are.  farther  tnatmeted  that  the 
law  makes  a  prindpsl  Uable  on  contracts  made  . 
after  the  revocation  of  tbe  authority  of  an 
i^eot,  betwem  the  agent  and  third  persona  who 
have  theretofore  dealt  with  the  agent  as  aue^ 
or  who  had  knowledge  of  such  agency  Trior 
to  its  revocation,  unless  notice  of  such  revoca- 
tion of  agency  was  given  to  auch  third  person, 
hut  this  mie  does  not  apply  to  persons  who  are 
not  shown  by  the  evidence  to  have  had  knoiri- 
edge  of  the  agency  or  prerioos  dealings  with 
the  agent  as  soch,  aad  no  notice  of  revocation 
of  the  agener  ia  necessary  to  be  ^en  to  soch 
psrsons," 

No  complaint  is  made  of  this  Instruction, 
whldi  conforma  to  the  statement  of  prlncU>la 
found  in  2  O.  J.  639.  f  166, 

It  Is  said  the  evidence  discloaed  that  the 
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plalnttfl  Is  not  ttie  real  parfy  In  Interest 
This  subject  was  submitted  to  tbe  jury  by  an 
Instruction  not  complained  of,  and  the  finding 
against  the  defendant  embraced  In  the  gen- 
eral verdict  accords  with  what  appears  to  be 
the  weight  of  the  evidence.  Other  criticisms 
of  the  proceedings  are  not  deemed  of  suf- 
flclent  importance  to  require  special  mention. 

The  judgment  of  the  district  court  is  af- 
firmed. 

AU  the  Justices  concurring. 


(I'-9  Kan.  351) 

KLOPFENSTEIN  v.  UNION  TRACTION  CO. 
(No.  23260.) 

(Sapreme  Court  of  Kansas.  June  11,  1921.) 

fSyna&M  by  the  OowrU) 

1.  MssMpal  cerporatrons  «982l  (20)  —  Drivsr 
of  Bitomoblle  held  not  negligent  as  natter  of 
law  Is  fallino  to  see  unguarded  obstnietlon 
when  passlog  aaother  vehicle. 

Oae  driving  an  aatomobile  along  a  Atj 
street  ia  not  as  a  matter  of  law  negligent  in  not 
seeing  an  obstruction  negligently  left  unguard- 
ed, altliough  looking  In  its  direction  while  ap- 
proaching it,  he  being  obliged  to  turn  out  and 
pass  a  horse-drawn  vehide,  thereby  coming 
upon  audi  obstmction. 

2.  Municipal  corporations  4=3823  —  Findings 
In  action  for  damages  held  consistent. 

The  findings  returned  by  the  jury  were  con- 
sistent with  Uie  verdict  and  with  themsdvea. 

3.  New  trial  «s»IIO— Granting  sew  trial  not 
error,  althonih  findings  erroseensly  eonsld- 
ered  inconsistent. 

The  trial  court,  feeling  dissatlBfied  wftii  the 
trial,  that  It  bad  been  hurried,  and  that  tbe  jury 
bad  not  understood  the  InatmctiooB,  and  that 
the  case  had  not  been  properly  presented  to 
them,  although  erroneously  deeming  the  verdict 
inconsistent  with  the  findings,  did  not  err  In 
ordering  a  new  trlsl  of  its  own  notion. 

Appeal  from  District  Court,  Montgonery 
County. 

Action  by  0.  A.  Klopfenstein  against  tbe 
Union  Traction  Company.  Judgmoit  for 
platDtiif  and  from  a  denial  of  motion  for 
judgment  oo  the  findings,  and  from  an  order 
of  the  court's  own  mQtl<m  granting  a  new 
trlaU  defendant  appeals,  and  plaintiff  also 
an^ls.  Affirmed. 

Jolm  J.  Jones;  of  Widilta,  and  Chester 
Steves,  of  Indqpendoice^  tax  ^ipellant 

James  A.  Brady  and  Lester  O.  Seacat,  both 
of  Oberryrale,  for  aivdlee. 

WB3T,  J.  Tbe  defmdant  appeals  from  an 
order  dmylng  its  motion  for  judgment  on  tbe 
findings  of  the  jury  and  from  an  (urder  grant- 
ing a  new  trial.  l%e  plaintiff  also  appeals 
from  the  latter  order. 


Tbe  petfUon  alleged  tliat  tbe  defendant  In 
removing  the  briciks,  Uo<^,  stone,  rode,  dn- 
der,  and  ssnd  flllsr  supporting  Its  trade  left 
a  hole  between  the  rails  and  pUed  up  the  re- 
moved material  so  as  to  form  a  dangeroos 
obstruction  In  the  street  wbidi  was  left  un- 
guarded and  without  signal  or  warning ;  that 
the  plaintiff  while  driving  his  automobile 
along  Hie  nortti  side  of  the  street  was  forced 
to  pass  a  boxse-drawn  vdiide,  and  drove  Hb 
car  on  the  space  between  the  rails  and  over 
the  space  just  outside  and  along  the  ri^ 
ran  Into  the  bcrte  thus  left,  whereby  he  re- 
ceived certain  injuries. 

The  court  Instructed  the  jury: 

That  the  plaintiGF  had  a  right  to  drive  al(nig 
any  part  of  the  street;  -  "that  in  so  doing  be  was 
not  required  to  exerdse  a  high  degree  of  care 
for  the  purpose  of  observing  bis  surroundings, 
but  be  is  Under  the  dnt7  and  obligation  to  ex- 
erdse orcHnary  care  to  cAserve  the  general 
conditions  of  tbe  street  and  the  traffic  that 
might  be  thereon,  and  If  yon  find  and  believe 
from  all  of  tbe  evidence  in  tbe  case  that  the 
plaintiff  was  not  in  tbe  exerdse  of  ordinary 
care  while  driving  towards  and  approadiing  the 
place  where  be  alleges  he  was  injured,  and  that 
had  be  been  exercising  ordinary  care,  as  herein 
defined  to  yon,  be  could  or  should  have  seen  said 
obstmction  in  time  to  have  avoided  it,  he  is 
guilty  of  such  contributory  negligence  as'  wOt 
bar  a  recovery  in  this  action,  and  your  verdict 
in  such  event  will  be  for  tbe  defendant  and 
against  tbe  plaintiff." 

The  jury  returned  a  verdict  for  the  plain- 
tiff and  found  that  he  was  not  driving  with- 
out headll^ts  or  exceedli^  a  qpeed  of  12 
miles  an  hour, -and  that  tbe  dirt  was  pUed  a 
foot  and  a  half  or  two  feet  hl^  on  each  side 
of  the  track. 

"Q.  7.  Was  phdntur,  at  tbe  time  and  joat 
before  he  alleges  be  was  injured,  looking  ia 
the  direction  in  which  he  was  trav^ng?  A 
7.  Tea. 

*^Q.  8.  If  yon  answer  tbe  laat  question  Tei;* 
what  prevented  him  from  seeing  the  obstruc- 
tion? A.  8.  Nothing. 

"Q.  9.  If  you  find  for  tbe  plaintiff,  in  what 
respect  do  you  find  the  defendant,  its  agents, 
servants,  aud  employees,  negligentt  A.  9.  No 
danger  signals."  ' 

The  defoidant  filed  a  motlcm  for  a  new 
trial  and  a  motion  for  judgment  on  the  find- 
ings, upon  the  argument  the  court  ov^ 
ruled  the  latter,  wbweupon  the  defoidant 
withdrew  the  fwmer,  and  the  court  of  Its 
own  motion  granted  a  new  trial,  giving  this 
as  Its  reason: 

"Tbe  court  Is  not  sattsfled  with  tbe  trial  of 
the  case;  did  it  very  hurriedly.  And  I  don't  be- 
lieve that  they  grasped  the  meaning  of  tbe 
court's  instructions,  and  that  the  case  was  prop- 
erly presented  so  that  the  jury  might  under- 
stand what  tbe  law  and  the  facta  were,  by  rea- 
son of  the  haste.  I  dont  think  tb^  ceold 
make  tbe  findings  one  way  and  tbe  verdict  the 
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other  If  thej  had  no  miaconBtnictioii  of  them. 
I  don't  think  the/  properlr  considered  the  in- 
■tractiont." 

[1]  The  defaidant  Inststs  that  the  flndings 
exonerated  It  for  the  reaBon  that  they  diowed 
the  plaintiff  to  be  looking  In  the  direction  be 
was  driving,  but  not  seeing  the  obstruction ; 
also  that,  being  entitled  to  a  Judgment  on  tbe 
findings,  It  was  error  to  grant  a  new  triaL 
It  18  aigued  that  the  creation  of  tbe  obstruc- 
tion was  not  the  proximate  cause  of  tbe  In- 
Sarjt  but  merely  the  condition  thereof.  But 
the  petltlm  alleged  and  the  facts  showed 
that  the  (^wtruction  was  left  without  lights 
or  guards.  Hie  fact  that  the  plaintiCC,  com- 
ing up  tt^ind  a  horse-drawn  vehicle  and  be* 
ing  compelled  to  go  around  It,  was  lookli^  In 
the  direction  of  the  obstruction,  does  not 
preclude  his  recovery,  for  lie  bad  a  li^t  to 
assume  that  the  street  was  reasonably  safe 
for  travel,  and  tbe  fact  that  be  drove  into 
and  was  injured  by  the  obstruction  Is  indica- 
tive that  be  did  not  in  any  realizing  sense 
see  the  obstruction  as  he  approached  It.  In 
Water  Co.  t.  Whiting,  58  Kan.  639,  50  Pat 
877,  tbe  plaintUTs  horse  was  frightened  by 
a  q>urting  water  hydrant  In  the  street  whtdi 
was  not  noticed  by  her  until  within  100  feet 
of  It,  when  the  horse  took  fright  The  claim 
of  contributory  negligence  was  there  as  here, 
but  the  court  said  it  was  not  ftvinably  im- 
pressed with  ttils  contoitlon. 

"It  Is  true  Aat  the  open  hydrant  was  wifhln 
range  of  their  vision,  if  their  attention  had  been 
caned  to  it,  and  It  was  dlBcemibie  before  It 
was  discovered  by  them.  Tbey  were  not,  how- 
ever, reqnired  to  keep  their  eyes  upon  the 
{lavement  continiiouslj,  looking  for  obstruc- 
tions and  pitfalls.  It  was  a  street  whicb  was 
in  constant  ase,  and  over  which  they  bad  passed 
almost  daily  without  encoantering  soch  danger. 
While  they  mnst  still  act  with  reasonable  care, 
they  bad  a  right  to  presnmc,  and  to  act  on  the 
presamption,  that  the  street  was  reasmahly 
safe  for  orAnary  traveL"  B8  Kan.  644,  00 
Bsc.  878u 

Twenty-one  years  later  this  court  In 
Weaver  v.  City  of  Caierryvale,  102  Kan.  476, 
170  Pac  097,  in  an  actlcm  against  the  dty  for 
Injuries  sustained  by  a  pedestrian  striking 
her  foot  against  the  end  of  a  plank  extending 
from  the  pavement  to  the  curb  at  the  edge  of 
the  sidewalk,  said: 

"Tbt  general  verdict  amonots  to  a  &iding  that 
the  plaintiff  did  use  dne  care  for  her  own  pro- 
tection, except  BO  far  as  tbe  special  fiadinga  af- 
firmatively show  the  contrary.  We  think  that, 
althoagh  she  was  familiar  with  the  conditions 
existing,  knew  of  the  use  being  made  of  tbe 
plank,  and  eoold  have  seen  It  If  she  had  looked 


for  it,  she  conld  not  on  that  acconnt  be  held 
gnilty  of  contribotory  negligence  as  a  matter  of 
law.  The  questlim  whether  she  fidled  to  exer- 
cise dne  diligence  under  aU  the  circumstances 
shown  by  the  findings  and  evidence,  as  well  as 
the  questlmi  whether  the  dty  had  been  negli- 
gent, was  one  of  fact  to  be  deterniined  by  the 
jury."  102  Kan.  477,  170  Pac.  908. 

[21  It  is  a  mere  truism  to  say  that  those 
passing  along  the  streets  <^  a  are  not 
required  to  have  their  attmtion  fixed  oo  the 
purpose  of  dlsoranlng  obstructlona  and  pit- 
falls; and  the  iaxt  that  their  gase  happras 
to  be  la  the  dlrectltm  ttiey  are  going  whoi 
tb^  run  into  one  does  not  absolve  the 
wrongdoer  from  llaUll^.  We  see  nothing  In- 
ocmsistent  or  contrwHctaiT  In  the  findings. 

But  by  ft  wilderness  at  decisions  oovaing 
half  a  cratnry  the  rule  is  settled  In  Oils  state 
that  wdinarily  the  trial  court  dlasatlsfled 
with  a  verdict  la  In  duty  bound  to  set  it 
aside.  Williams  v.  Townsend,  15  Kan.  66S ; 
K.  P.  Ry.  Co.  T.  Eunkel,  17  Kan.  145;  City 
of  Sedan  t.  Churdi,  20  Kan.  190;  RoweU  v. 
Gas  Co.,  81  Kan.  882,  lOS  Fac.  601;  White 
V.  BftUway  Oa.  91  KaiL  526.  138  Pac  588; 
Ingalls  T.  Smith,  93  Kan.  814,  146  Pa&  846; 
Butler  V.  Mllner,  101  Kan.  264,  166  Pac.  478, 
and  cases  dted;  Halverson  v.  Blosser,  101 
Kan.  688,  168  Pac.  868,  L.  B.  A.  1918B.  498; 
Goeheuour  t.  Conatmctlon  Oc  104  Kan.  808, 
180  Pac.  776;  Atkinson  t.  Darling,  107  Kan. 
229,  191  Pa&  486;  Brlggs  v.  Bank,  107  Kan. 
389,  191  Pac.^487:  Bordeno  v.  Guber,  108 
Kan.  687.  106  Fae.  282.  See,  alsoy  Batttff  V. 
Railroad  Co.,  86  Kan.  938,  122  Fac.  1028,  or- 
dering a  new  trial  without  motion. 

When  the  record  shows  that  the  new  trial 
was  granted  on  a  pure  question  of  law  on 
which  the  trial  court  was  wrong,  such  ruling 
cannot  stand.  Undli  t.  Gnnrley,  20  Kan. 
TOO;  A.,  T.  ft  8.  B>.  B.  Co.  T.  Brown,  01  Kan. 
6,  32  Faa  680;  Sorer^n  Gamp  t.  TSilebaad, 
65  Kan.  882,  69  Fac:  348;  Bailroad  Co^  v. 
Werner,  70  Kan.  190,  78  Pac:  410;  Sutter  t. 
Harvester  Ca.  81  Kan.  4tK!,  106  Fac.  20; 
miompson  T.  Seek,  84  Kan.  674, 116  Fab.  887; 
Ahlstnnu  v.  Kansas  Hilling  Co.,  ^  Kan.  048^ 
118  Pac  07. 

[9]  But  her^  file  oMut  eiQiresdy  stated  its 
dissatlsfactlan  wlOi  the  trial,  its  feeling  that 
it  had  been  hurried,  and  ttoit  the  Jury  biid 
not  grafted  tbe  meajilng  of  tbe  Instructions. 
VuAer  ttiose  drcnmstances  it  is  bdd  that  it 
was  not  error  Co  grant  a  new  trial  on  the 
court's  own  motion. 

The  rulings  comiMalned  of  are  tbnefoxa  af- 
firmed. 

All  the  Justices  comcurring. 
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(IM  Kan.  fft) 
8CHR0TH  V.  BARDRICK.  (No.  23066.) 

(Bapr«m«  Court  of  Kansag.  Jan*  11,  1S21.) 

1.  Brokflrs  «=375  —  EvIdoROO  hold  to  JasttTy 
finding  for  plaintiff  !■  aotloi  to  recover  oom- 
nisslou  paid. 

The  record  examined,  and  the  evidence  held 
snffident  to  Bustain  the  judgment  for  plaintiff 
on  the  single  iaaue  of  fact  for  the  determina- 
tion of  which  this  cause  waa  remanded  to  the 
district  court  in  Schroth  T.  Bardrick,  106  Ean. 
164,  186  Pac  749. 

(Additional  SvUaiua  Iv  Editorial  Staff.) 

2.  Brokers  ^»75  —  Blank  commlselon  notes 
prepared  for  signature  held  admissible  la 
action  to  recover  commissions  paid. 

In  an  action  to  recover  $250,  which  defend- 
ant had  exacted  from  plaintifE  as  a  commlBsion 
for  procuring  a  real  estate  loan,  admiBsion  in 
evidence  of  blank  commission  notes,  partial!; 
prepared  for  plaintiff's  signature,  but  which 
were  not  used  because  the  commission  was  add- 
ed to  the  note  for  the  loan,  or  becanse  it  waa 
not  to  be  diarged  for  at  all,  keld  not  error. 

Appeal  from  District  Ooiirt,  Mitchell 
County. 

Action  by  W.  J.  Schroth  against  George 
Bardrick.  Judgment  for  plaintiff,  and  de- 
fendant appeals.  Affirmed. 

IL  Ia  Hamilton,  of  Beloit,  for  appellant 
B,  M.  Anderson,  ct  Beloit,  tm  appellee. 

DAWSON,  J.  This  WAS  an  action  to  re- 
cover $250,  which  the  defendant  exacted  from 
the  plaintiff  as  a  commission  in  a  transaction 
pertaining  to  a  real  estate  loan.  The  case 
was  here  before,  and  was  reversed  because  of 
the  admission  of  incompetent  evidence 
(Schroth  V.  Bardrick.  106  Kan.  154,  186  Pac. 
746),  and  remanded  for  a  new  trial  on  "the 
singte  issue  relating  to  payment  of  a  com- 
mission for  procuring  the  loan." 

The  plaintiff  owned  a  farm,  which  was  in- 
cumbered  with  a  mortgage  for  $4,600.  He 
applied  to  the  defendant  for  a  larger  ^oan  to 
pay  off  the  original  mortgage  and  to  pro- 
coxB  funds  to  improve  his  farm  residence. 
Tbis  was  the  subject  of  some  n^tiatlons 
with  defendant,  and  eventually  defendant  ar- 
ranged for  the  plaintiff  a  loan  of  $5,000  on 
the  term  and  an  Independent  loan  for  $S0O  or 
$750  on  plaintlfTs  promiraory  note.  Tbe 
note  was  for  $750,  and  the  question  at  Issue 
wa&  whether  it  should  have  been  for  that 
amount  or  <«ly  for  $600.  Plaintiff  had  poor 
eyesight,  and  could  not  read  the  papers  the 
diefendant  required  him  to  sign.  He  signed 
the  papers,  as  be  contends,  in  rdlance  upon 
tbe  mwaentatlons  of  defendant  that  he  was 
getting  the  mortgage  loan  of  $6,000  at  5% 
per  cent,  and  the  balance  on  his  note  fw  $500 


at  7  per  cent  The  def^dant  amtends  that 
tbe  note  was  property  drawn  for  $750  to  In- 
clude his  commission  on  the  $5,000  loan. 
The  defendant  discounted  the  $750  note  at 
a  local  bank.  The  defendant  handled  the 
funds  procured  by  these  loans.  He  paid  off 
tbe  old  mortgage,  and  paid  certain  bills  for 
the  Improvement  of  plaintiff's  house,  etc 
When  tbe  $'^  note  came  due,  plaintiff  was 
notified  by  the  bank  and  went  to  Inquire 
about  it.  The  bank  showed  him  tbe  note  and 
he  acknowledged  bis  slgnatiu-e.  He  then 
called  upon  defendant  for  an  ezplanation. 

"Q.  And  what  was  the  conversation  then,  Ur. 
Schroth?  A.  Well,  &Ir.  Bardrick  told  me  that 
he  knowed  we  would  need  a  little  more  monex 
and  that  ia  why  be  done  it,  he  made  it  $750.  I 
said  that  would  be  all  right  if  I  got  the  mooty, 
and  I  went  down  and  paid  my  Interest,** 

The  matter  dragged  along  for  some  time, 
awaiting  an  accounting  of  defendant's  ex- 
penditures in  plaintifiTs  behalf  with  the  mon- 
eys procured  by  these  loans.  Then  it  devd- 
oped  that  defendant  had  exacted  a  commlB- 
sion of  $250,  and  this  l&weult  followed. 
Judgment  was  given  tax  plalntU^  and  de- 
fendant appeals. 

[2]  Error  is  assigned  In  the  admission  in 
evidence  of  t^  blank  commission  notes, 
which  bad  been  partially  prepared  by  the 
loan  company  for  plaintitTs  signature,  but 
which  were  not  used  because  tbe  commission 
was  added  to  the  $500  note,  or  because  it 
was  not  to  be  charged  at  all.  This  evidence 
was  of  slight  relevancy,  but  it  was  admlssibls 
for  whatever  it  was  worth. 

It  Is  next  urged  that  plaintiff  was  erro- 
neously permitted  to  testify  that  he  had  nev- 
er received  any  money  from  defendant,  when 
In  his  petitltm  he  had  admitted  that  defend- 
ant bad  paid  out  $4,881.57  for  his  benefit 
The  objection  is  not  good.  Plaintiff  seems  to 
have  been  an  unlearned  farmer,  who  was  Idl- 
ing his  story  as  best  he  could.  The  jury  did 
not  misunderstand  him;  be  merely  meant 
that  no  cash  had  come  Into  his  hands  fram 
these  loans. 

[1]  The  next  error  is  based  od  the  over- 
ruling of  defendant's  demurrer  to  idalntUTs 
evidence..  The  plaintiff's  evidence,  if  true, 
clearly  disclosed  that  no  commission "trf 
or  any  other  sum,  was  to  be  exacted  for  this 
loan.  The  evidence  showed  that  plaintiff 
signed  an  application  for  a  loan,  which  to- 
eluded  a  commission  of  $275.  There  was 
some  delay  about  ^i^cttlng  this  loan,  and 
plaintiff  called  upon  another  loan  agent,  and 
when  a  loan  for  the  latter  was  about  to  be 
procured  defendant  met  plaintiff  oo  the 
street,  and  Oiey  had  the  following  otmversa- 
tlon.   The  record  reads: 

"When  be  asked  me  where  I  was  going  I 
told  him  down  to  Mr.  Tice's.  *Why,'  he  cays, 
Vhat  are  yon  going  to  do  HienT  *Wliy,*  I 
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aajB,  'I  haTe  cot  loan  down  titera.'  Ba  mjt, 
'M7  papers  are  over  there  now.*  I  said,  1 
cant  help  that  now,  I  have  got  the  loan 
throngh  Mr.  Tin*  'Why,*  be  aajrs,  Srhat  do  yon 
have  to  pay?*  "Why,*  I  says,  1  have  got  to  pay 
6%.'  'Why,'  he  says,  *Why  wID  yon  pay 
when  I  have  offered  it  to  yon  at  5%,  and  my 
papers  are  here?*  and  so  he  lays,  'Why  not  come 
back  np?*  "Well,'  I  saya,  'I  don't  Ijnow;*  and 
'Well,'  be  aaya,  "yoa  see  yogr  wife  about  it.' 
And  I  went  and  seen  my  wUe,  so  me  and  her  we 
went  op  there.  •  •  • 

"Witness  went  to  ^Qce's  office,  came  back  to 
Bardriek's  office,  and  ha  and  Ida  wife  signed 
the  notes  and  mortgages." 

The  allegations  ot  fraud  were  sofflcient  to 
admit  tbe  evidence  touching  the  details  of 
the  transaction,  and  regardless  of  some  pos- 
sible dlBcr^audes  and  inc^lstendes  in 
plaintUTs  evidence,  and  however  persuasive 
the  evidence  and  argument  for  tbe  defradant 
may  have  been  before  the  trial  court  and 
Jury,  that  cannot  avail  here,  and  the  d^ur- 
rer  was  properly  overruled. 

The  other  assfgnmente  of  error  have  been 
carefully  noted,  but  they  do  not  require  dls- 
CQBSi<ni.  Hie  verdict  was  not  contrary  to  the 
evidence,  wbldb  the  Jury  In  the  exercise  of 
their  duty  and  dlscretioa  saw  fit  to  believe ; 
the  motion  for  a  new  trial  disclosed  nothing 
Indicating  that  Justice  had  miscarried  or 
that  another  trial  would  be  likely  to  bring 
about  a  different  result;  nor  did  the  court 
err  li^  rendering  judgment  for  plaintiff.  The 
single  issue  of  fiict  for  the  determination  of 
whldlL  Uds  cause  was  remanded  to  the  dis- 
trict court  Is  now  settled,  and  it  Is  without 
any  error  sodi  as  Invalidated  the  fwmer 
judgment ;  omseqnenlly  this  jodgmoit  must 
now  be  affirmed. 

Judgment  affirmed. 

All  the  Justices  concurring. 


(10»  K&D.  344) 

SHRIVER  V.  BELL.   (Na.  23252.) 
(Sopreme  Ooart  of  Kansas.   Jane  11,  1021.) 

(Bvltahiu  by  fka  OourtJ 
Brokers  «=963(2)-NegotiaUow  heM  nt  to 
eoBstttuta  oontract  becauao  of  roaorvatlaB 
of  right  to  refute  to  sell. 

The  owner  of  a  tract  of  land  wrote  to  a 
real  estate  broker  (who  had  sabmitted  an 
offer  for  it  which  was  not  accepted)  asking 
him  to  see  if  he  coold  get  a  certain  amount 
on  stated  terms,  and  adding,  "If  yon  can.  X 
win  advise  yon  at  once  and  may  accept  your 
offer  as  yon  have  made  it"  The  broker  wired 
in  answer  that  he  accepted  the  offer.  ffeM, 
that  no  contract  resulted,  and  the  broker  was 
not  entitled  to  recover  a  commission  for  bav- 
ins procured  a  customer  ready  to  take  the  land 
on  the  terms  named,  for  the  reason  the  lan- 
guage quoted  araoonted  to  a  reservation  on  the 
part  of  the  owner  of  the  right  to  refuse  to  sell 
•a  the  tenna  referred  to. 


from   District   Court,  Wallace 


Appeal 
County. 

Action  by  Irvln  Shrlver  against  W.  J.  BelL 
From  an  orAer  sustaining  a  demurrer,  plain- 
tiff appeals.  Affirmed. 

C.  P.  King,  of  Sharon  Springs,  and  Monroe, 
Hursh,  Sloan  &  Monroe,  of  Topeka,  for  ap- 
pellant. 

W.  E.  Ward,  of  Sharon  Springs,  and  Bea  & 
Flood,  of  Hays,  for  appeUea 

BCASON,  J.  Irvln  Shrlver  sued  W,  J.  BeU 
for  a  real  estate  broker's  commission,  and  ap- 
peals from  an  order  austainlng  a  demurrer 
to  his  petition. 

The  plaintiff  was  a  resident  of  Wallace 
county,  wh^  the  land-  Is  situated.  The  de- 
fendant lived  in  Oswego,  N.  T,  Ttie  oitlre 
transaction  was  0(nkducted  by  correspondoice. 
and  the  controversy  can  be  determined  upon 
the  face  of  the  written  communications  be- 
tween the  parties.  The  plaintiff  wrote  to  the 
defendant  April  22,  1918,  asking  as  to  the 
terms  on  which  he  would  be  willing  to  sell 
the  land — a  section  containing  045  acres. 
The  defendant  replied,  saying  that  be  still 
held  It  at  ¥11  net  to  him,  adding: 

"I  am  not  very  anxious  tb  dispose  of  it, 
for  I  think  it  will  Increase  rapidly  la  valno, 
but  wlU  hold  that  offer  good  (or  the  present" 

On  May  6,  1918,  and  March  10,  1910,  the 
d^lendant  wrote  in  rovonse  to  (urthea:  In- 
quiry, his  letters  reading: 

"I  would  not  sell  for  $10  per  acre,  my  price 
is  f  11  per  acre  net  to  me,  nor  would  I  sell  for 
only  a  payment  of  $1,000.00  and  I  would  ex- 
pect 6  per  cent,  per  annum  Interest" 

"I  have  held  my  land  for  $11.00  per  acre 
net  to  me  and  would  sell  for  that  price  ahonld 
yon  get  a  reasonable  ofFer  submit  it  to  me  for 
I  want  to  sell  if  I  can  get  my  money  out,  pro- 
viding, there  was  a  good  fair  payment,  I  would 
give  reasonable  time  on  the  balanea." 

The  following  communicfttlons  were  then 
interctianged,  the  first  being  a  telegram  sent 
by  the  plaintiff  May  14,  1919,  and  the  second 
a  letter  written  by  the  d^endant  three  days 
later: 

"Have  offer  of  seven  thousand  for  section 
seven  fourteen  forty-two  Wallace  county.  Kan- 
sas, two  thousand  cash  will  give  mortgage 
back  on  land  for  five  thousand  for  ten  years 
at  six  per  cent,  with  priWlege  of  paying  part 
or  all  at  any  interest  payment  answer  at  once." 

"Now  sbout  the  sale  of  my  land  there  is 
nearly  645  acres  and  I  do  not  like  to  wait  so 
long  for  my  money  on  so  small  a  payment  at 
time  of  purchase.  I  have  not  sold  the  land 
and  have  bad  equally  as  good  an  offer,  bat 
thought  the  payment  too  small.  Bee  if  you 
can't  get  $11  per  acre  and  $2,000.00  down  with 
an  annual  payment  of  $200.00  and  the  interest 
If  you  can  J  will  advise  yoa  at  once  and  may 
accept  your  offer  as  you  have  made  it" 
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On  receipt  of  tHe  last  letter  tbe  plaintiff 
tel^^apbetf  tbe  defendant: 

"Accept  offer  of  Hay  aerenteenUi  answer  by 
wire  at  onee." 

The  petition  alleged  that  the  plaintiff  had 
procured  a  purchaser  ready,  aUe,  and  wtlUng 
to  pay  ¥13.00  an  acre  for  the  land,  or  $8,- 
707.50,  upon  the  terms  stated  In  the  letter  of 
May  17th.  but  that  the  defendant  refused  to 
mabe  the  sale.  Judgment  was  asked  for  fl,- 
612.50. 

We  think  the  demurrer  wis  properly  ans- 
tatned  on  the  ground  that  the  defendant  did 
not  unconditionally  put  tiie  land  on  tbe  mar- 
ket on  tbe  terms  mentioned  In  bis  letter.  His 
exact  language  was: 

"See  if  you  can't  get  $11  per  acre  and 
$2,000.00  down  with  an  annual  payment  of 
$200.00  and  the  interest.  If  yon  can  I  will 
advise  you  at  once  and  may  accept  your  offer 
as  yon  have  made  It." 

We  regard  this  as  unamblgnons,  the  dear 
meaning  being  tliat  in  case  the  plalntltt 
should  submit  an  off^  m  Uie  terms  stated  tbe 
defOndant  would  at  cmce  let  him  know  wbetb* 
er  he  would  accept  it,  and  that  If  such  an 
offer  were  not  obtained,  the  defmdant  might 
later  conclude  toilet  the  propoty  go  for  what 
bad  prevlouBly  been  <rff ered.  fDie  defendant : 
mer^  agreed  to  give  further  ccmsideration 
to  tbe  offer  already  made  and  to  cmislder  the 
new  one  If  it  should  be  submitted.  He  re- 
tained the  right  to  reject  both.  The  plain- 
tiff's telegram  imdertaklng  to  accept  the  offer 
of  May  17tb  could  not  affect  the  matter,  for  the 
defendant's  letta*  of  tliat  date  made  no  out- 
right offer.  In  that  situation,  the  plaintiff's 
right  to  compensation  being  contingent  on  his 
producing  a  buyer  on  terms  at  which  the  de- 
fendant bad  agreed  to  sell,  no  recovery  could 
be  had.  Cases  denying  tbe  right  of  a  broker 
to  a  commission  in  somewhat  similar  drcum- 
Btances  are  referred  to  In  note  9,  4  R.  C.  L. 
304.  See,  also.  Hale  t.  Kumler.  85  Fed.  161, 
29  C.  C.  A.  67. 

The  Judgment  Is  affirmed. 

All  the  Jostices  concurring. 


(UP  Kan.  278) 

LONG  V.  MYERS.  (NO.  23122.) 
(Sopreme  Court  of  Kansas.  June  11,  1021.) 

(Byltabiu  by  th«  Court.) 

I.  Beundaries    ^=>40(3)  —  Where  ovidence 
shewed  tkat  bosadary  Use  had  beea  marked 
ky  fern  for  mora  thai  15  years,  thosgb 
Bo4  by  aoreement,  a  temnmr  ts  evideaos 
was  pre^oriy  sustalsed. 
In  an  action  for  possession  of  a  strip  of 
land,  the  plaintiff's  testimony  tended  to  show 
that  the  lioe  between  the  coutesting  landown- 
ers  bad  for  more  tiian  15  years  been  marked 


by  a  fence  up  to  which  each  had  fanned,  bat 
:  BO  marked  only  tentatively,  and  not  bj  agree- 
ment that  it  should  constitate  the  real  bound- 
ary. Held,  error  to  sustain  a  demnrrcr  to  Oe 
plalntilTs  evidence. 

2.  Boaadarisa  «=»37(5}--EvMsaea  liaM  lasrt- 
olent  to  SBStalB  dseras  qaiattaa  tltto  la  is- 
fsndant 

The  decree  qtriethig  title  in  the  dcCsadant, 
being  based  on  this  eridencs,  was  emnMVody 

granted. 

Appeal  trom  DUMet  Oaart,  Ncortw 
County. 

Suit  by  Jolm  B.  Long  against  E.  S.  Mym, 
with  cross-petltlm  by  defendant  for  decree 
to  quiet  title.  A  demurrer  to  ptalntUTs  evi- 
dence was  sustained,  title  quieted  in  defend- 
ant, and  plaintiff  appeals.  Reraaed  and  re- 
mand, with  directions. 

Smltb  &  BrobBt,  of  Ghannte,  and  Jolm  & 
Long,  of  Bhrlet  for  appellant 

W.  R,  aine  and  J.  Q.  Stratton,  botb  of 
ViiiBf  iOK  appellee. 

WEST,  J.  The  plaintiff  sued  to  recover 
possession  of  a  strip  of  land  in  dispute  be- 
tween himself  as  the  owner  of  a  40-acre  tract 
and  the  owner  of  the  adjoining  40  on  the 
north.  The  defendant  denied  this  claim  and 
cross-petitioned  for  a  decree  quieting  his  tltte. 
Jurors  were  impaneled  and  testimony  taken, 
after  Which  the  court  sustained  a  demurrer 
to  tbe  evidence  of  the  plaintiff  and  quieted 
title  to  the  disputed  strip  In  the  defendant 
The  plaintiff  appeals. 

George  Cosner  was  the  patentee  of  the 
quarter  section.  In  1882  he  sold  this  40  to 
Massey.  In  1898  Massey  sold  to  Myers,  who 
In  1918  sold  to  the  plaintiff,  the  deeds  de- 
scribing the  land  as  the  southeast  quarter 
of  the  southeast  quarter.  After  the  plaintiff 
bought  of  Myers  he  took  a  measuring  tape 
and  testified  he  found  his  land  several  rods 
short  north  and  south  and  asked  Myers  what 
he  thought  of  having  a  surveyor  locate  tbe 
line;  that  the  latter  objected  to  doing  any- 
thing about  It  Tbe  plaintiff  then  had  tbe 
tract  surveyed,  pn^r  notice  having  been  giv- 
en, and  It  was  found  that  the  old  fence  run- 
ning east  and  west  was  99%  feet  south  of 
the  true  line  at  the  easA  end  and  13i^  feet  at 
the  west  end,  thus  marking  the  strip  for 
which  possesion  was  sued  for  in  this  case. 

The  patentee,  Ur.  Cosner,  testlfled  that 
when  he  sold  to  Hassey  the  two  measured 
the  40  <tf  with  a  r<^  and  estabUsbed  tbs 
line  through  there. 

"Q.  Did  yon  know  at  the  time  ytm  estab- 
lished thia  whether  you  were  getting  it  on  tht 
correct  line  or  just  guessing  at  it?  A.  Well, 
we  just  measured  it  off  80  rods  aqnare— aimed 
to;  we  didn't  know  whether  we  got  it  or  not; 
we  measured  it  with  a  rope." 
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He  and  other  witnesses  teetifled  that  he 
farmed  up  to  the  fence  which  be  says  he 
put  2  feet  over  on  the  Une  thus  established 
and  which  was  treated  aa  the  line,  and  that 
his  adjoinng  neighbor  farmed  down  to  the 
same  fence,  and  no  controversy  arose  about 
the  line.  The  plaintifit  lived  on.  adjoining 
land  more  than  20  years  before  he  purchased 
tbe  40  and  knew  of  tbis  fence. 

It  seems  that  the  trial  court  from  all  the 
testimony  thought  It  showed  that  Cosner  and 
Massey  had  agreed  on  this  fence  as  the 
boundary  Une.  Tbe  trouble  about  this  Is 
that  Mr.  Cosner  further  testified: 

*'Q.  Yoa  established  tliat  as  a  Une  fence? 
A.  Well,  we  calculated  to  get  it  surveyed  when 
the  Burveyor  came  up. 

"Q.  Xon  knev  where  the  line  was  at  that 
time?  A.  No;  I  didn't  know." 

[1]  If  this  does  not  affirmatively  show  that 
these  two  adjoining  landowners  simply  by 
rope  measurement  put  the  foiee  between 
them  temporarily  until  the  true  line  could 
be  established,  It  certainly  tended  to  show 
such  an  arrangement,  and  there  was  testi- 
mony from  which  the  J1117  might  well  have 
found  it  to  exist. 

It  is  well  settled  that  the  use  of  a  dividing 
feaice  without  specific  agreement  that  it  shall 
be  deemed  a'  boundary  between  adjoining 
landowners  is  neither  an  establishment  of  a 
true  line  nor  a  tblug  which  will  start  the 
statute  of  limitation  running  by  way  of  ad- 
verse possession.  In  Edwards  T.  Fleming,  83 
Kan.  653,  112  Pac.  836,  33  L.  B.  A.  (N.  S.) 
923,  it  was  held  that,  when  a  fence  is  be- 
lieved to  be  the  true  boundary,  and  the  claim 
of  ownership  is  up  to  the  fence  as  located,  if 
tbe  Intent  to  claim  title  exists  only  on  the 
canditi<m  that  the  fence  is  oa  tbe  true  line, 
the  lntentl(Mi  Is  not  absolute,  but  conditional, 
and  tbe  possession  Is  not  adverse.  See,  also, 
Peterson  t.  HolHs,  90  Kan.  655, 186  Pac.  250, 
Ann.  Oas.  1915B,  725;  Shanks  v.  ^liams, 
93  Kan.  573,  144  Pac.  1007;  and  Winters  t. 
Bloom.  96  Kan.  443,  151  Paa  U09.  In  the 
latter  case  It  was  said: 

*^e  court  also  found  that  It  £d  not  appear 
whether  the  wall  vras  boilt  over  on  the  eight- 
foot  parcel  by  mistake  or  not.  If  it  was  done 
by  mistake  and  possession  was  held  under  a 
misapprehension  as  to  the  true  boundary,  it 
would  not  be  adverse,  although  it  continued 
beyond  the  15-year  period."  96  Kan.  4^,  151 
Pac.  1110,  dting  numerous  authorities. 

To  a  similar  effect  is  Peyton  v.  Waters,  104 
Kan.  81, 177  Pac.  625. 

[2]  As  the  defendant's  right  to  have  his 
title  quieted  Is  dependent  cm  the  same  ques- 
tion as  the  plaintiff's  right  to  possession,  it 
was  not  only  error  to  sustain  the  demurrer 
to  the  plaintiff's  testimony,  but  also  error  to 
decree  the  title  quieted  In  the  defendant 

The  rulings  are  therefore  reversed,  and 


FLOUB  iOLtS  00.  936 

P.) 

tbe  cause  remanded,  with  dlrecdona  to  pro- 
ceed Id  accordance  herewith. 
All  tbe  Jtstlcea  concnnlnc. 


(109  Kan.  306) 

CLARK  V.  TOPEKA  FLOUR  MILLS  CO. 
(No.  22933.) 

(Sivrsnic  Court  of  Kansas.   Jane  lit  1021.) 

(SyUaJtiu  bv  the  Court.) 

1.  Sales  «=>52(6)  —  Evidenea  Insafllclest  to 
ikow  oontraot  for  porchase  and  sals  of  flour. 

The  appellant,  claiming  that  he  bought  from 
the  appellee  6,000  barrels  of  flour  delivered  In 
Chicago,  and  that  only  4,000  barrels  were  ship- 
ped, bought  1,000  barrels  at  an  advanced  price,, 
and  sued  to  recover  the  difference.  Bel^ 
that  the  evidence  is  sufficient  to  sustain  find- 
ings to  the  effect  that  be  had  no  contract  with 
the  appellee,  because  the  minds  of  the  parties 
never  met  on  tbe  termi  of  a  contract,  by  rea- 
son of  appellant's  failure  to  agree  to  the  terms 
of  a  written  confirmation  sent  him. 

2.  Sales  ^22(3)— Ceaflmation  ef  salt  af  fleer 
held  to  state  terms  of  eoetraoL  If  aay  were 
entered  Into. 

A  milling  company  at  Topeka  sold  5,000 
barrels  of  floor  at  a  certain  price  to  a  broker 
at  Kansas  City,  and  under  bis  directions  ship- 
ped the  flonr  to  tbe  appellant  at  Chicago  at  an 
advanced  price  by  which  the  broker  was  to  re- 
ceive 12  cents  per  barrel  commission.  Appel- 
lee sent  a  written  confirmation  to  tha  appellant 
offering  to  enter  into  a  contract  direct  with  Urn 
for  the  sale  of  the  flour,  which  he  retained,  but 
he  never  informed  appellee  whether  he  agreed  to 
it  or  not  Held,  that  if  he  bad  any  contract 
witb  the  appellee,  it  was  upon  the  terms  stated 
in  the  written  confirmation. 

3.  Sales  «s>l8l(ll)— Uader  the  eviieaos  dl- 
versloa  of  fleer  perebased  held  eqelvalest  to 
MlvMy. 

Even  accepting  the  view  that  the  parties 
liad  a  contract  for  6,000  barrels  of  flour,  the 
evidence  was  sufficient  to  sustain  a  finding  that 
the  appellant  authorized  the  shipment  of  a 
thousand  barrels  to  a  tlilrd  penMm,  and  that  the 
diversion  of  the  fionr  amounted  to  a  deUveiy 
under  the  contract  ^ 

Appeal  from  IMstrict  Court  Shawnee 
County. 

Action  by  Frank  O.  Cl&tk.  against  tbe  To* 
peka  Flour  Mills  Company.  Judgment  for 
defoidant  for  costs,  and  plaintiff  appeals. 
Affirmed. 

Dennis  C.  Payne  and  D.  R.  Hlt^  of  TofiAM, 
for  appellant 
Edwin  A.  Austin,  of  Topeka,  fw  appellee^ 

PORTER,  J.  The  appellant  claiming  that 
he  bought  from  the  appellee  5,000  barrels  of 
flour  delivered  In  Chicago,  and  that  only  4,- 
000  barrels  wwe  shipped,  booght  In  1,000  bar- 
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rds  at  an  adrcneea  price,  and  sned  to  noor- 
«r  th»  difference.  There'  waa  a  Judgment 
against  him  for  costs,  trma  whldi  he  appeals. 

Th»  trial  court  made  -flndings  of  fact  In 
■nbstance  as  follows: 

Olarb,  the  appellant,  Is  a  flour  merdmnt 
In  Chicago^  lU.  BL  B.  Plerson,  a  ccMnmlsslon 
merdiant  and  broker  In  floor  at  Kansas  City, 
had  had  many  transactions  with  the  Topeka 
Slour  Hills  C!(»npany,  in  most  of  whicii  be 
bad  acted  as  bnAer,  receiving  a  commtasion 
for  his  serrices  in  selling  floor.  In  some  in^ 
stances  be  had  bought  ootrlj^t,  and  had 
been  allowed  a  certain  percentage  (m  a  com- 
mission basis.  Angnst  S,  1916,  the  appellee 
sold  Flerson  5,000  barrels  at  Oold  Bell  flonr 
at  $5.60,  bulk,  f.  0.  b.  Kansas  City.  On  An- 
gDst  14  Pierson  wrote  Clark  confirming  a  sale 
made  by  telegram  to  him  of  the  same  flour 
to  be  shipped  by  the  Topeka  Flour  Mills  Com- 
pany  at  $6  per  barrel,  bulk,  delivered  at  Chi- 
cago. By  letter  to  Pierson,  Clark  confirmed 
the  sale.  Pierson  wrote  the  appellee: 

"In  fining  the  contract  1  have  with  yon  for 
6,000  bbls.  of  Gold  BeH.  •  •  •  Please  load 
this  floor  into  twenty  cars,  260  bbls.  to  each 
car,  and  invoice  the  Soar  to  Mr.  Frank  G.  Clark, 
*  *  *  Chicago,  Illinois.  Make  your  arrival . 
draft  avainst  the  sbipmenta  for  $6.98  per  bbL, 
delivered  to  Chicago,  stoppiiig  the  cars  at  Kan- 
sas Cit7  tat  inspection,  attaching  •  •  •  cer- 
tificate to  your  draft  with  Mil  of  lading." 

On  August  23  the  appellee  sent  to  Clark 
original  and  duplicate  conflnnati<m  sheets  of 
the  purchase  saying: 

*^e  beg  to  confirm  sale  per  B.  B.  Pierson  of 
S— 8— 16  upon  terms  and  conditfons  named  be* 
low." 

Under  the  term  'luaia**  the  conflrmatlou 
contained  this  stat^nent: 

"Cars  to  be  stopped  at  Kansas  01^  for  in- 
spection, boyer  to  pay  faupeetion  charges.** 

On  the  bottom  of  the  sheet  marked  "(nrlgi- 
nar  there  was  this  statement: 

"Sign  attached  dnplieate  and  rstnzn  prompt- 

The  duplicate  waa  marked: 

"Sign  here  *  •  *  and  reton  prwnpUy." 

Claric  did  not  idgn  or  return  or  a^nowl- 
edge  In  ai^  way  tiie  original  or  duplicate 
confirmations;  nor  did  he  reply  to  a  letter 
ot  August  26  written  by  the  appellee  which 
stated: 

"Begarding  the  booking  for  6,000  barrels  Gold 
Bell  flour  with  you,  made  through  Mr.  B.  B. 
nerson  of  Kansas  CLtf,  we  beg  to  advise  that 
wa  have  made  application  for  the  empty  ears." 

On  Septonber  18  the  appellee  wrote  him: 

"On  August  2SA  we  sent  yon  a  confirmation, 
our  No.  276.  Please  rign  the  dnpUeate  attached 
and  return  la  order  to  eontplete  our  fitoa." 


(Kan. 

To  whidi  C9aik  replied  on  S^tember  B 
hy  letter: 

"I  have  been  nnable  to  locate  the  confinoatioo 
which  yoa  say  yon  sent  Angnst  23d.  Will  pm 
kindly  forward  another  and  wffl  aign  and  return 
to  you." 

No  other  omfltmatbm  was  aeiit  to  him,  and 
he  had  no  direct  communication  with  the  ap- 
pellee fnmi  that  time  until  October  26,  when 

he  wired: 

"Hurry  shipment  last  thousand  Gold  BdL" 

The  appellee  b^a  to  ship  the  flour  to 
Olark  August  26,  and  continued  until  4^ 
barrels  had  been  forwarded,  the  last  car  on 
September  22.  The  flour  was  Ulled  direct  to 
Clark,  the  billing  giving  as  the  date  the  flooi 
waa  sold — 

"8-8-16,  directions  received  8-23-16,  sold 
by  B.  B.  P.  to  Frank  G.  Clark.  $5.98  per  bu- 
rel,  basis  Chicago,  freight  to  be  deducted,  st«p 
at  Kansaa  City  for  inspection.** 

The  apiiellant  paid  the  drafts  whldi  aeeom- 
paoied  the  invoices  and  accepted  the  float, 
but  made  claims  against  Plersoa  tor  one-half 
the  inspection  chargea  at  ^ca^o  and  also 
for  sbwt  weights.  Tba  blUa  tor  these  dalms 
Pierson  sent  to  the  appelleei.  Oo  Septonber 
21,  the  appellee  wrote  Clark: . 

"We  have  been  handed  a  bill  from  you  bf 
Mr.  B.  B.  Pierson  for  half  Inspection  on  5 
cars  and  a  memo.  <tf  short  weighto  on  the  same 

cars. 

"ThiB  flour  was  sold  to  Mr.  Person,  f.  o.  k 
Kansas  City;  Kansas  City  weighta  and  inspee* 
tion.  -Therefore  we  cannot  allow  your  bill  for 
inspection.  •  *  •  We  will  allow  1  Ik  (per 
sack]  short  weight  on  these  sUpmuta." 

Clark,  without  answering  these  letters, 
sent  them  to  Pierson,  and  again  offered  to 
credit  Pierson  with  whatever  the  appellee 
sent  him,  but  stated  that  he  expected  Pier- 
son to  stand  the  difference  for  the  r^son 
that  the  flonr  waa  bought  £  a  Ix  Chicago 
and  subject  to  Chicago  In^iectloD  and 
weights. 

The  finding  with  reference  to  the  thousand 
barrels  that  were  never  shipped  direct  to 
the  appellant  Is  that  on  September  7,  1916, 
Pierson  bad  sold  a  Boston  firm  a  thousand 
barrels  of  Oold  B^  fiour  and  oo  tlie  aaine 
day  wroto  Clark  as  follows: 

"May  I  borrow  1000  hUs.  of  tiie  Oold  Bd 
to  apply  on  another  contract  and  then  ahip  yea 
the  thousand  barrels  in  October?" 

To  whicii  Clarfc  im  the  fiMlowinc  day  >e- 

plled: 

"I  have  your  favor  of  the  7th  an^noto  same. 
It  will  be  all  right  with  me  tor  yoa  to  ttaas- 
fer  1,000  barrels  of  my  Topeka  QM  Bell  eon- 
tract  to  October  shipment." 

Pierson  requested  appellee  to  bold  baA  a 
thousand  barr^  od  Clark'a  order.  Itae  ap> 


Digitized  by  Google 


198  PA(imC  KBPOBTEB 


Suj  CSJLBX  TOPBEA 

(Itl 

peUee  wrote  him,  stattog  that  they  would 
like  to  comply  with  hla  Kqueet,  Imt  would  tw 
obliged  to  get  oat  the  Clarfc  order  at  that 
time,  bat  would  bold  it  back  "aU  we  can,  but 
cannot  promise  very  mudi.'*  Accordingly 
the  appellee  shtRwd  the  ttioueand  barrels  <a 
the  order  of  Ptersoo  to  Boston. 
On  October  24  Clark  wired  Pierson: 

"Why  don't  Topeka  ship  tbouand  Gold  B«a 
traniferred  to  October?^ 

Pierson  replied: 

**I  have  stiipped  out  aD  the  flour  th«y  owe 
m«  and  caasot  g«t  any  more  from  them  until 
next  month  on  account  of  being  orsreold. 

"I  will  try  and  get  another  thonaand  bbla, 
from  one  of  my  other  nUlla  to  take  the  place  of 
thia." 

To  ttOa,  dark  r^dled  by  lettn : 

"If  yoo  nm  remember  lome  time  ago  you 
wrote  yoa  had  1,000  barrel*  Gold  Bell  for  Octo- 
ber shipment,  and  would  I  take  tbla  October 
shipment  contract  and  let  you  hsve  1,000  bar- 
rels of  my  Gold  Bell  for  prompt  shipment  This 
I  agreed  to  do  at  that  time,  apd  am  sorry  yon 
did  not  ship.  I  saw  buyer,  and  be  will  take  1,- 
000  bsrrels  of  Gold  Bell  for  November  ship- 
ment, bat  mnst  have  it  In  November,  as  be  has 
the  flour  sold.  If  you  cannot  get  Gold  Bell  be 
sure  to  get  a  9B  per  cent,  patent  of  equal  qual- 
i^,  BO  there  will  be  no  trouble  later  m.  Don't 
ddbv  shipment  after  November.** 

About 'the  same  date  Clark  wired  appd- 
lee  direct: 

'^nny  ehlpBent  last  thousand  barrda  Gold 
BeD." 

Hie  appellee  wrote  that  they  had  taken  the 
matter  up  by  telephone  with  Mr.  Pierson — 

"to  whom  ws  originally  ndd  the  flour.  We  beg 
to  refer  yoa  to  bim  for  an  adiustment  of  tU* 
matter,  as  we  have  filled  oar  contract  under  in- 
stmctions." 

To  this  appellant  replied: 

"I  was  very  much  surprised  to  receive  your 

letter  of  the  26th,  in  which  you  stste  yoa  have 
filled  all  your  contracts  with  Mr.  Pierson.  I 
still  have  1.000  barrels  of  Gold  Bell  which  yoo 
confirmed  to  me.  In  my  correspondeope  with 
Mr.  I^ersoQ  I  consented  only  to  an  extension 
of  time  on  delivery  of  thirty  days,  which  in  no 
sense  cancels  any  part  of  this  contract.** 

On  November  11  Clark  again  wired  the  ap- 
'  pellee: 

"Hurry  shipment  last  thousand  barrels  Gold 
Ben.  Pierson  contract" 

Ajcain  lie  was  referred  to  Mr.  Pierson,  and 
at  once  wired  the  latter; 

"Must  have  shipment  thousand  Gold  Bell, 
your  contract.  Susb.  Cannot  wait  any  longer." 

On  December  6  be  wired  the  appellee: 

"TJnable  to  do  anything  with  Plersan, 
look  to  yon  fnlfiUment  of  contract." 


FLouB  um^  00.  937 
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On  tba  atme  day  the  appellee  replied  say- 
ing: 

"We  have  written  you  several  dilferent  times 
that  our  contract  with  yoa  is  ennpleted,  so  wa 
have  nothing  more  to  sbip." 

On  November  22  the  ai^lant  purchased 
Sour  of  similar  quality  to  protect  himsdf 
against  loss  on  the  thousand  barrds  for 
wbidi  he  paid  tbe  Iben  market  price  of  (8.45 
a  barreL 

Notwithstanding  Uie  stmiewhat  complicated 
facts,  tbe  'case  Is  quite  simple.  Ai^eUanf  i 
prindpal  theory  Is  that  tbe  appellee,  wlt2i 
full  knowledge  of  (be  tacts,  sent  a  oonflrma- 
tUm  to  him  on  August  2S,  and  two  days  lat» 
began  sb^ping  tbe  flour  marked  "sold  t» 
Frank  G.  Claik**;  that  this  indicated  an  In- 
tention to  abide  bj  tbe  transactlui  as  nego- 
tiated by  Plersmi,  and  that  tbe  appdlee  Is 
bouDd  by  tbe  terms  oC  tbe  contract  Pierson 
made  with  ai)pellant  and  by  all  that  Pleraon 
Bubsequeutly  did.  In  smtport  of  tbls  theny 
stress  Is  laid  upon  expressions  In  a  letter 
from  tbe  appellee  to  tbe  aK>ellant  where  ref- 
erence Is  Eoade  to  "our  contract  with  yov^; 
tbe  statement  In  tbe  Invoices  "sold  to  Frank 
G.  Clark";  the  expressloa  In  letters  to  Pier- 
son referring  to  the  Sour  as  "saiA  to  Olaric" ; 
and  "oonflrmlng  a  sale  through  Pierson"; 
reference  In  other  letters  to  Pierson,  reta- 
ring  to  the  transaction  as  "the  Frank  G. 
Clark  order,"  and  statemrats  in  lettera  to 
Pierson  in  which  the  appellee  asked  bim  to 
supply  it  with  a  release  signed  by  Clark  In 
order  "that  we  may  be  relieved  of  aU  UabU- 
Ity." 

An  exhibit,  not  referred  to  in  tbe  findings, 
Is  a  letto-  from  Clark  to  Pierson  In  August, 
admitting  receipt  of  a  confirmation  from  the 
appellee,  and  directing  Pierson's  attention  to 
a  previous  letter  in  reference  to  Chicago 
inspectioD,  and  stating  that  Chicago  buyers 
would  not  acc^  Kansas  City  inspection,  and 
that  It  was  tmly  a  needless  expense.  And 
yet  as  late  as  September  21,  In  response  to 
appellee's  request  that  he  sign  and  return 
the  duplicate  confirmation  sent  him  in  Au- 
gust, be  writes  that  be  Is  unable  to  locate  the 
couflrmation.  Late  In  November  when  he 
was  having  trouble  with  Plerscm  over  tbe 
last  thousand  barrels  be  apparently  had  sue* 
ceeded  In  locating  it— for  he  writes  appellee 
tliat  there  was  still  a  tboasaud  Ixarrels  of 
flour  due  him  on  a  sale  "which  you  confirmed 
to  me." 

[1. 2}  The  fact  Is  he  was  invited  toy  tbe  ap-. 
pellee  to  enter  Into  a  contract  directly  with 
It  on  certain  terms  stated  in  the  coofirmatldn 
sent  htm,  among  which  terms  were  "cars  to 
be  stepped  at  Kansas  City  for  Inspecti<ai, 
buyer  to  pay  Inspection  charges."  Tbe  fact 
that  be  not  only  refused  to  reply  to  this 
and  other  letters,  but  had  no  communication 
with  the  appellee  whatever  until  after  tbe 
trouble  arose  between  him  and  Plersou'  (save 
the  one  letter  of  September  21,  stating  that 
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he  was  nnaMe  to  locate  tSie  confirmatioii)  In- 
dicates a  studious  attempt  to  avoid  eatertng 
into  a  contract  with  the  apitellee  which 
would  bind  himself.  Doubtless  the  trial 
court  was  not  impressed  with  the  daims  of  a 
bustnees  man  who  refused  to  answer  a  busi- 
new  letter  as  Important  as  the  one  with 
reference  to  the  conflrmatlcni.  Of  course, 
the  appellee  was  in  a  portion  where  It  could 
elect  If  it  saw  fit  to  regard  a  contract  with 
appellant  as  In  force  on  the  terms  stated  in 
the  unanswered  confirmation.  The  legal  ef- 
fect of  tibe  acceptance  and  retention  of  a 
written  conflrmatlfm  in  c<mtract8  of  this  diar- 
acter,  whra  originally  made  by  oral  comma- 
nlcation,  by  tel^>h(me,  or  by  tel^ams,  has 
been  passed  upon  by  this  court  in  a  number 
of  recent  cases.  Stnmg  t.  Blngle,  96  Kan. 
678,  152  Pac.  631;  WalUngford  r.  Grain 
Co.,  100  Kan.  207,  218,  164  Paa  275 :  Card- 
well  T.  Tlhl.  105  Kan.  248,  182  Pac.  415; 
see,  also,  13  G.  J.  279,  28(^  281.  The  same 
principle  applies  to  the  m^sent  case  because 
the  appellant  had  no  contract  whatever  with 
the  ai^^ee,  unless  oae  arose  by  the  8«ding 
of  tlie  written  oonflrmatiMi.  of  August  23; 
and  unleas  the  appellant^  upon  receipt  of  it, 
onomunlcated  to  the  appdlee  any  objections 
he  nri^t  have  to  its  terms,  the  contract 
yna  embodied  in  the  letter  of  oonSmiatlcm 
Itself. 

The  trial  court  readied  the  ooncluslon  that 
the  transaction  betweoi  Pierson  and  the  ap- 
pellee was  a  valid  nmtract  of  sale  of  the 
6,000  barrels  of  floor  to  Pierson  upon  the 
terms  stated  In  their  cmre^MMidaice,  and 
that  neither  party  had  any  Intentkm  of  mak- 
ing a  sale  of  the  same  flour  to  CSark,  but 
afterwards,  and  befbre  any  of  the  flour  was 
shippedt  Plersm  aold  the -flour  to  Olark  upon 
somewhat-  dlfCerrait  terms,  invading  delivery 
at  Chicago^  whidi  required  paymoit  by  the 
sdler  of  Inspection  weights  there  and  an  ad- 
vance in  price  ot  12  cents  pfflr  barrel,  terms 
whldi  were  not  known  or  agreed  to  tqr  tlie 
aniellee,  and  that  the  ahlpmwt  of  th%  flour 
direct  to  Oluk,  Ulled  as  sold  to  him,  upon 
drafts  paid  by  him,  -wen  all  In  the  executlm 
of  the  contract  between  I^rson  and  Olark ; 
that  016  ai^i^ee  <m  Piersrai's  order  offered 
to  cooflrm  the  sale  direct  to  Clark,  but  that 
Clark  never  accepted  the  proposed  terms  of- 
fered, and  never  agreed  to  Kansas  City  in- 
fection nw  to  pay  for  Chicago  Infection, 
and,  further,  that  he  never  advised  the  ap- 
p^ee  of  his  ocmtract  with  Pierson. 

If  we  acceiit  aK»dlant'a  theory  that  Plet^ 
son  was  a  broker  and  never  had  any  interest 
in  the  flour  thrai  he  was  a  mere  go-betweoi, 
a  mlddl^an.  Both  aM>ellant  and  appellee 
were  aware  of  the  fact  that  Plerwm  was  to 
receive  12  cents  pw  barrti  fAm  appelant,  and 


the  latter  knew  that  if  he  entered  Into  a  con- 
tract with  appellee,  the  contract  was  one  made 
"per  Pierson"  tx  "through  Pierson,"  and  the 
presumptimi  is  that  he  also  knew  that  Pier- 
son was  not  acting  without  expecting  to  re- 
ceive some  stHTt  of  a  commission  or  iwuAt 
frmn  ttie  appellee.  Th»efii>re  the  gmeral  nde 
as  to  reiiresenting  adverse  Interests  has  no 
application  because  Oie  br^Ew's  ani^oyment 
was  such  that  his  duties  were  not  discretion- 
ary In  character  and  he  was  ^ployed  merely 
as  a  middleman  "for  Uw  sole  purpose  of  bring* 
ing  obtain  persons  together;"  4  B.  CL  L 
275,  and  see  note;  HcLure  v.  lAike,  164  Fed. 
047,  84  0.  a  A.  1,  24  U  B.  A.  (N.  &>  eSL 
Tn  that  view  of  the  case  ttie  appelant  slnqjir 
loaned  his  fdlow  broter  a  thousand  barrels 
of  the  flour,  and  authorized  him  to  notuy 
the  antellee  to  divert  it  to  another  shipmot 
for  Plersw's  accommodation.  If,  in  tite 
meantime,  flour  had  gone  down  tai  price  82 
or  $3  per  barrel,  appellant  would  doubUea 
have  objected  strenuously  to  any  attempt  by 
appellee  to  compel  him  to  acc^,  and  pay 
for  anottier  thousand  barrcte  at  the  aigteal 
prlc&  The  c<mtention  that  Plorson  waa  ap- 
pellee's agent;  with  anthority  to  bind  the 
latter,  is  not  sustained  by  the  flndlngs  not, 
in  our  <«inioa,  by  a  fair  constructicH^  of  the 
writings. 

The  trial  court  was  r^ht  in  coaaMerlng 
the  question  of  little  importance  whedur 
there  was  a  ctmtract  between  the  ai^eilant 
and  the  appellee  by  whldi  the  latter  agreed 
to  d^ver  the  full  HjOOO  barrds  of  flour.  Cor 
the  reason  that  app^ant  saw  flt  to  loan  to 
Plereon  the  last  thousand  barrda  und»  a 
penHHial  arrangement  betweoi  than,  and  ap> 
pellant  had  no  rl^it  to  assume  that  Pienoa 
had  authority  ftom  the  appellee  to  extoid 
the  time  of  d^very  of  the  balance  of  the 
Sour,  and,  as  the  court  held: 

"In  fact  Pierson  had  no  such  anthority,  es- 
pecially in  view  of  the  fact  that  the  inaiket 
price  of  floor  appears  to  have  been  going  op, 
and  that  the  [defendant]  expressly  stated  te 
Pierson,  September  9.  that  it  would  have  to  get 
out  the  Olark  order  at  that  time." 

[S]  To  the  appellant's  insistence  that  the 
appellee  Is  estopped  to  deny  that  a  contract 
existed  b^tweoi  them  for  the  sale  and  pur- 
chase of  the  full  amount  of  the  flour,  tbt 
answer  Is  that  tte  appellant  Is  the  one  who 
is  estopped,  first,  by  his  refusal  to  deal  with 
the  ai^idlee  until  he  found  himsdf  unable  to 
come  to  a  satisfactory  adjustment  of  hia  dif- 
ferences with  Pl«»on;  seamd,  by  authoris- 
ing the  thousand  barrels  to  be  delivered  on 
Plersoa's  <ffder. 

The  Judgment  la  affirmed. 

All  tiie  Justices  ctmcurrlng. 
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STATE  «t  rel.  HOPKINS^  Atly.  Gwk,  V. 
COGLEY  tt  al.    (No.  23553.) 

(Snprem*  Oomt  of  Kantu.   Jom  11,  1921.) 

(SyOdbua  Oowrt.) 

Corporations  «»3e— Ediioatloiial  oorporatlon 
held  to  oontinuB  beyond  period  fixed  by  stat- 
ute;   statute    providing    that  oorporatlon 
should  eontiRno  for  50  years  held  prospec- 
tive In  operation,  and  aot  to  limit  arant  al- 
ready made. 
The  life  of  an  educational  corporation  or- 
ganised  under  a  general  statote  providing  that 
erery  corporation  stkall  have  saceesalon  "tor 
the  period  limited  in  its  charter,  and  when  no 
period  is  limited,  for  twenty  years,"  where  ita 
articlefl  of  associatiDn  provide  that  It  shall  ex- 
ist forever,  is  not  limited  to  the  period  men- 
tioned; and  without  extension  or  renewal  its 
corporate  capacity  continues  until  a  limit  is 
placed  upon  it  by  subsequent  l^slation.  A 
later  enactment  chaining  the  word  "twenty" 
to  "fifty"  is  the  clause  quoted,  and  providing 
that  the  existence  of  a  private  corporatioD 
ahaU  begin  on  the  day  the  charter  Is  filed  and 
continue  for  60  years,  is  prospective  in  its 
Iteration,,  and  is  not  intended  to  dfaniniafa  a 
grant  already  made. 

Original  iwoceedlng  by  quo  wanmnto  the 
State  of  Kanass,  m  the  rdatlon  oC  Ridutrd 
J.  Hopkins^  as  Attorn^  General,  against  Rev. 
William  E.  Cogley  and  otlma,  acting  ea  board 
of  tmatees  for  Saint  Maj7*B  OoU^e.  Judg- 
ment for  defendants 

Blcbard  J.  BopUna.  Atty.  Gen^  f0r  platn- 
tur. 

Rldiard  J.  mggln%  of  Kanaaa  Cl^,  for  de- 
fendants. 


MASON.  J.  In  December.  1869.  Os  St 
Mary's  College.  In  Pottawatomie  c6uuty, 
Kan.,  was  orgaidzed  as  an  educational  corpo- 
ration imder  the  general  statute  then  In 
force.  Its  charter  has  n6ver  been  extended 
or  renewed,  and  a  question  has  arisen  as  to 
Its  continued  corporate  existence.  This  ac- 
ttoB  in  quo  warranto  Is  brought  against  the 
persons  now  acting  as  members  of  its  board 
of  trustees  to  detemdne  whether  without  a 
further  giant  they  can  lawfully  exercise  the 
functions  of  such  office.  The  facts  are  agreed 
to,  and  the  case  is  submitted  for  final  deter- 
minatioD  as  to  the  eCTect  of  the  statutes  upon 
tlie  existence  of  the  corporation. 

The  corporation  was  organized  under  tlte 
general  'statute  containing  this  pro  vision : 

"Every  corporation,  as  such,  has  power: 
First,  to  have  succession  by  its  corporate 
name,  for  the  period  limited  in  its  charter,  and 
when  no  period  Is  limited,  for  twenty  yearn.** 
Gen.  Stat.  1868.  c.  23,  |  11. 

TbiB  language  was  Included  In  the  articles 
tft  aaoctatlon     charter : 


STATE  T.  OOaiiET  939 
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"The  St  Ivfory's  GoQege  hereby  incorporated 
shall  exist  and  have  soccession  forever." 

Clearly  the  purpose  ot  the  statutmy  pro- 
vision quoted  was  not  to  restrict  to  20  yearn 
the  period  of  existence  ot  all  oorporatliKis 
creal»d  xmAsr  it  In  the  absence  of  any  ex- 
press limitation  or  sbttatory  regulatlim  the 
Ilfo  of  a  Qorporatloo  is  Indeflnita— it  oon- 
tlnties  nntU  legally  dissolved.  14  C  J.  ITS. 
The  statute  quoted  may  be  regarded  as  deal- 
ing with  Oie  dnratlw;  of  a  ctwporatlon  mily 
where  the  dbarter  Is  sll^t  on  the  subject 
It  does  not  prevent  a  corporation  being  char- 
tered for  60  years,  100  years,  or  1,000  yearn 
But,  if  there  is  nothing  In  the  articles  of  In- 
oniwratloD  to  Indicate  the  period 'for  which 
a  corporation  Is  to  exist,  tlie  statute  supplies 
the  omissioD  and  fixes  It  at  20  yean.  The 
word  "llndted"  may  fairly  be  interpreted  as 
though  it  read  "defined,"  and  a  oorporatlon 
whose  duu*ter  dedares  that  (t  shall  last  for- 
ever is  not  silent  or  Indefinite  on  the  subject 
of  the  period  of  its  continuance.  No  preju- 
dice to  the  rights  of  the  public  can  result  from 
such  an  interpretation  of  a  law  of  tUs  state, 
for  a  corporation  created  thereunder  cannot 
in  any  event  exist  longer  than  the  people 
through  tlieir  represeotatlTes  in  the  Legisla- 
ture may  determine,  inasmuch  as  the  Consti- 
tution expressly  reserves  the  rl^t  to  amend 
or  repeal  all  laws  conferring  corporate  pow- 
ers. Article  12,  J  L  The  ccmstruction  indicat- 
ed has  been  placed  upon  the  language  of  the 
statute  by  the  court  of  last  resort  of  the  state 
from  which  It  was  borrowed,  by  a  ded^on, 
however,  whldi  has  not  wmtrolllng  force  be- 
cause rradered  after  Its  adoptlcm  here.  State 
ex  rel.  v.  Lesuer,  141  Mo.  29,  41  S.  W.  904. 
In  the  case  Just  dted  the  court  declined  to 
pass  upon  the  question  whether  corporations 
organized  for  educational  purposes  under  the 
genersl  act  cMitainIng  the  language  above 
quoted  would  in  any  circumstances  be  subject 
to  the  20-year  limit  there  Imposed ;  but  It  has 
since  held  that  educational  corporati<ms  char- 
tered under  ^lecial  statutes  were  not  to  be  re- 
garded as  within  the  scope  of  such  limitations 
because  of  their  character  saying: 

"Educational  iDStitutions  of  this  kind  are  not 
efltablished  with  a  view  of  being  continued  for 
8  Drief  period  only  or  indeed  for  any  limited 
time;  in  their  very  nature  they  are  designed 
to  be  perpetual.  It  would  be  preposterous  to 
assume  that  men  would  enter  into  the  work  of 
founding  a  college,  erecting  buildings,  and 
gathering  the  necessary  appliances  for  the 
conduct  of  such  an  institution  to  be  dissolved 
at  the  end  of  twenty  years."  State  ex  reL  v. 
Board  of  Trustees,  176  Mo.  60,  74  8.  W. 
990,  991. 


The  same  court  has  alsd  held  that  the  lim- 
itation referred  to  is  not  to  be  construed  as 
ai^lying  even  to  life  Insurance  companies 
chartered  under  special  acts,  because  the  Leg- 
islature cannot  be  tbou^t  to  have  intended 
ttiat  ttie  dnratl<m  of  eorporatlaui  whose  em- 
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taracta  would  necessarily  extend  over  mnch 
longer  periods  nhoiild  be  limited  to  twenty 
rears.  State  r.  Oainan  Hutnal  life  Ina  Co., 
224  Mow  84, 123  S.  W.  UK  19  Ann.  Oas.  1210. 

In  1880  It  was  laxnided  In  an  amendment 
to  the  law  r^ierred  to  tbat  the  daraCi(»i  of  a 
oorpwatlon  raUibt  tw  extended  for  BucoeselTe 
periods  of  20  years,  "or  fOr  sncta  len^  of 
time  as  may  be  stated  In  Its  certificate  there- 
for.*' Laws  1881^ e. 02. p, 85, 12.  Thisserans 
to  omtemplate  an  extension  wlthont  any  Ilm- 
ItatloQ  as  to  time,  and  that  effect  has  been 
attributed  to  it  State  t.  Lawreun  Bridge 
Co.,  22  Kan.  438.  Under  this  constructloo 
the  new  inovlsiim  may  be  regarded  as  a  I^s- 
latlTe  Intetpretatlm  of  the  original  act  as  au- 
tJiorising  the  organization  of  corporations 
witfaout  a  limit  as  to  their  durati«i,  fnas- 
mucb  as  the  Legtslatare  would  hardly  Intmd 
to  allow  an  extaislon  tot  an  unlimited  time 
while  putting  a  Umit  on  the  ori^nal  period 
for  which  a  corpora  tlon  could  be  organized. 

It  remains  to  consider  the  effect  of  sub- 
•equuit  enactments.  In  1907  the  corporation 
statute  was  revised.  The  proTlMcm  already 
quoted  was  re-enacted  with  the  eubatltutton 
of  "fifty  years"  for  "twenty  years."  Gen. 
Stat  1915,  i  2144.  A  new  section  was  at  the 
same  time  added  containing  this  prorlsiiMi : 

"The  existence  of  a  private  corporation  shall 
begin  on  the  day  the  (barter  is  filed  in  the  of- 
fice of  the  secretary'  of  state,  and  shall  con- 
tinae  for  a  period  of  fifty  years."    Gen.  Stat. 

loiSv  I  2iia 

We  need  not  determine  the  constmction  of 
fliese  provisions  fnrthw  than  to  decide  tbat 
both  of  them  are  prospective,  ^ere  Is  no 
doubt  of  course  of  the  autboritr  of  the  Lep 
Islature^  under  Its  reserred  power  already  re- 
fnred  to,  to  fliiorten  the  period  of  exlatraice 
of  a  Gorporattcm  already  created.  But  It  Is 
obvious  that  the  mere  change  from  20  years 
to  50  years  in  the  statute  fixing  the  duration 
In  the  absence  of  any  other  designation  would 
not  affect  oorporatkmB  already  created.  And 
Uw  mere  declaration  that  a  corporation  shall 
exist  fior  60  years  from  the  filing  of  Its  <ihar- 
ter  cannot  be  r^arded  as  intended  to  dimin- 
ish the  effect  of  a  grant  already  made— 4o 
ahortoL  the  life  of  a  corpnratlCHi  in  existence 
what  the  act  was  passed. 
.  We  are  concerned  now  <Hily  with,  a  corpora- 
1i<m  of  the  character  here  involved— ime  for 
tb»  maintenance  of  an  educatltmal  Instlta- 
tlcm.  Witbont  determining  what  mi^t  be 
tibe  Interpretation  of  the  statute  as  applied  to 
a  oorpocatlon  fin'  financial  pxo&t,  we  bold 
that  the  corporate  existence  of  the  college  of 
whldi  the  dtfendants  are  acting  as  the  trus- 
tees continues  without  extension  or  renewal 
until  such  time  as  the  L^lslature  by  future 
action  shall  place  a  limit  upon  it 
'  Judgment  Is  therefore  rendered  for  the  de- 
fandantB. 

All  the  Justices  otmcurring. 


ao9  Ku.  S) 

CURE  V.  MIDLAND  LIFE  INS.  CO. 

(No.  23030.) 

(BiQtreme  Court  of  Kansas.   June  11,  1S21.} 

(BvUalnu  &y  tho  Oomr*,) 

1.  lasaranoe  «a=>392(l I)— Faot»  lsss1lo(e«t  tt 
show  waiver  of  provlsios  for  Mlvary  of  p«B- 
oy  and  pqrmest  of  premiums  while  lassni 
was  alive. 

In  an  insnrance  contract  it  was  Btq>nlate(l 
that  the  policy  sboald  not  be  in  foirce  until 
it  was  delivered  and  the  first  preminm  paid 
while  the  applicant  was  alive  and  in  good  bealtlt 
After  payment  of  part  of  the  annual  preminsi, 
and  before  the  deUvnr  of  the  poller*  sp- 
pUcant  died.  After  knowledge  of  his  deatfc  Ite 
former  employer,  under,  an  arrangement  for  Ihe 
payment  of  premioms  due  to  the  insurance  com- 
pany from  the  wages  of  insured  employees,  sent 
a  check  to  the  company  which  covered  InataH- 
ments  due  from  insured  employees,  and  incitui- 
ed  a  payment  on  the  contract  of  the  dee«Med 
applicant.  As  somi  as  the  agent  discovered 
that  the  check  covered  that  payment  the  moacr 
was  returned  to  the  employer.  Upon  a  dain 
that  the  conduct  of  the  defendant  was  a  waiver 
of  the  conditions  precedent  to  a  consummated 
contract  It  Is  held  that  the  evidenee  did  Bit 
establish  a  waiver. 

2.  Estoppel  «s»92-To  oosstltste  a  *^alnr.* 
there  most  be  a  dedshrs  aet  sbswUis  as  is- 
tention  to  relisqaisli  the  riokf  er  aots  aMnt< 
isfi  to  an  eatoppsL 

To  constitnte  a  waiver  of  a  contract  ricU. 
there  must  be  a  deiAr.  unequivocal,  and  deostre 
act  of  the  party  showing  an  intention  to  re- 
linquish the  right  or  acts'  amounting  to  an  es- 
toppel on  his  part 

[Ed.  Note.— For  other  definitions,  see  Woids 
and  Phrases,  First  and  Second  Series,  Waiver.) 

Appeal    ^m    District    Goart,  Onrier 
County. 

Action  by  Nora  Core  against  the  Midland 
XJfe  InsoranoB  Company.  Judgment  for 
plaintiff,  and  def^dant  appeals.  Bevened 
and  remanded,  with  instructions. 

Frank  P.  Sebree,  of  Kansas  CUty,  Ma,  snd 
Hackney  &  Moore,  of  Winfleld,  for  a[^)dlant 

S.  A.  Smith  and  S.  0.  Bioss,  both  of  Whi- 
fleld,  and  W.  a  Mullendor^  <tf  Winfleld,  for 
app^lee. 

JOHNSTON,  a  J.  This  was  an  acdon 
brought  by  Nora  Cure  to  recover  ttom  the 
Midland  Lift  Insurance  Company  $1,000  np«i 
an  Insnrance  contract  made  with  ha  sUBor 
sou,  Hubert  L.  Cure.  Judgmoit  iwas  tai  her 
favor,  and  defendant  appeals. 

The  contract  for  Insnrance  was  arranged 
between  Cure  and  O.  T.  Brewer,  the  agent 
of  the  Insurance  company,  on  July  20,  191& 
and  In  the  application  It  was  stipnlated: 

"No  iKtlicy  issued  in  conseovenoe  of  this  ap- 
plication shall  go  into  tfeet  nntH  It  sbsU  aets- 
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ally  tre  deliwed  to  me,  and  the  first  premium 
thereon  shall  bo  actnallr  to  the  company, 
an  dnrinc  mj  Uf«  and  good  health." 

After  tbe  application  had  been  approved 
and  registered  with  the  Insurance  depart- 
ment, but  before  It  waa  delivered.  Cure  was 
accidentally  killed.  There  is  no  discord  be- 
tween the  parties  as  to  the  clause  of  the 
contract  providing  that  the  contract  waa  not 
binding  until  the  delivery  of  the  policy,  nor 
aa  to  the  fact  that  no  delivery  had  been  made. 
It  Is  conceded  that  under  the  contract  de- 
livery of  the  policy  was  a  prerequisite  to  the 
consammation  of  the  contract,  but  it  is  con- 
tended that  this  provision  was  waived  by 
tbe  action  of  the  agents  and  officers  of  the 
company.  ,  When  tbe  application  'w«s  made 
Cure  gave  his  note  for  $29.84  as  a  payment 
towards  the  first  annual  premium,  and  It  was 
arranged  with  his  employer,  the  Empire  Gas 
and  Fuel  Company,  that  $10  of  the  amount 
should  be  taken  out  of  bis  wages  on  August 
lOtb,  $10  more  on  August  26tb,  and  the  bal- 
ance of  $9.84  on  September  10th,  The  first 
payment  waa  taken  from  his  earnings  on  Aii- 
gnst  lOtb  and  paid  to  Brewer,  the  agent  of 
the  insurance  company.  The  day  following 
the  accident  Brewer  notified  the  Insurance 
company  of  the  death  of  Core,  and  because 
the  policy  had  not  been  delivered,  and  was 
not  in  force,  he  transmitted  the  $10  which 
bad  been  paid  to  him  to  the  CMopany,  as  he 
said,  "to  return  to  his  folks." 

The  vice  president  of  the  company  replied 
that  thoe  was  no  liability  on  the  application, 
for  the  reason  that  the  policy  had  not  been 
delivered,  and  stated  that  dGUvery  had  been 
prevented  by  the  failure  of  tbe  mother  of 
Cure  to  give  her  consult  to  the  taking  out 
of  Insurance  by  her  minor  son,  and  that  the 
requests  for  her  consent  bad  been  Ignored 
by  her.  On  August  25th,  tbe  next  pay  day, 
which  was  10  days  after  Cure's  death,  the 
Eimplre  company  delivered  a  check  to  Brerw- 
ec  covering  Installments  on  a  number  of  notes 
given  by  Cure  and  othw  Insured  employees, 
which  Included  $19,84,  the  balance  due  on 
the  Cure  note.  The  fact  that  the  chedc  in- 
cluded a  payment  on  the  Cure  note  was  not 
observed  by  Brewer  wh^  it  iwas  delivered, 
but  when  it  was  discovered  he  paid  it  back 
to  tbe  Empire  company,  and  also  returned 
the  $10  inetallmoit  formerly  received.  The 
check  covering  this  amount  was  held  by  the 
Empire  company  for  a  few  days,  and  It  was 
then  returned  to  Brewer,  with  the  statement 
that  the  parents  of  Cure  refused  to  accept  it. 
The  amount  so  received  Is  stlU  in  the  hands 
of  the  defendant,  but  when  it  waa  tendered 
to  the  parents  they  refused  to  accept  it,  and 
have  insisted  that  the  defendant  was  liable 
for  the  full  amount  named  In  the  aivlication. 
When  a  demand  was  made  for  tbe  insurance, 
the  company  sent  a  che<*  for  $29.84,  the 
amonnt  ot  tbe  jpremiom  paid,  but  it  was 
retvmed  with  tbe  statenient  that  $1,000  of 


insurance  must  be  paid,  and  If  not  paid  suit 
to  collect  the  same  would  be  begun. 

[2]  The  claim  ot  waiver  Is  based  upon  tbe 
fact  that  payments  were  accepted  and  re- 
tained after  Cure's  death,  and  after  the  de- 
fendant bad  notice  of  his  death.  It  Is  mani- 
fest that  the  defendant  did  not  iDtentionally 
take  or  hold  the  premium  money  after  learn- 
ing of  the  death  of  Cnr&  It  is  essential  to 
a  waiver  of  a  contract  right  that  there  be 
not  only  knowledge  of  it,  but  an  Latentton  to 
relinquish  it.  It  has  been  said  that: 

'7o  make  out  a  ease  of  waiver  of  a  legal 
right,  there  must  be  f  clear,  unequivocal,  and 
decisive  act  of  tbe  party  showing  such  a  pur- 
pose or  acta  amounting  to  an  estoppel  on  bia 
part"   27  B.  0.  L.  900. 

[1]  Tbe  evidence  shows  that  there  was  no 
intention  on  the  part  of  the  defendant  or  its 
agent  to  waive  the  condition  or  relinquish 
tbe  right.  When  notice  of  the  death  was  re- 
ceived there  was  prompt  declaration  of  no 
liability,  and  steps  were  taken  towards  the 
return  of  that  part  of  the  pronlum  wbldi  had 
been  collected.  It  Is  true  ttiat  the  balance 
of  the  premium,  $19.84,  was  taken  oat  of  tbe 
wages  of  Cure  after  his  death,  and  after  the 
notice  of  his  death  by  tbe  defendant  and  its 
agent,  and  that  this  was  Induded  in  a  check 
covering  installments  of  other  employees 
which  was  turned  over  to  the  agent  of  the 
defendant.  As  soon  as  he  learned  that  this 
amonnt  was  Induded  In  the  cheift,  prompt 
and  decisive  action  was  taken  by  the  return 
of  the  money  to  tbe  employer  who  had  paid 
it  It  was  not  knowingly  taken,  nor  was 
there  any  Intention  to  retain  or  ai^ropriate 
it  Instead  of  an  Intentional  and  unequivocal 
rdlnqulshment  of  the  contract  right,  there 
was  a  consistent  insistence  that  there  was 
no  liability  on  the  contract,  and  an  attempt 
in  good  faith  to  retunf  the  premium  that 
had  been  indirectly  paid  through  the  agent 
of  Cure's  employer. 

Nor  is  there  anything  In  tbe  case  In  the 
nature  of  an  estoroel,  as  tbe  plalntltE  was 
not  misled  by  tbe  fact  that  the  premium  was 
In  defendant's  hands  for  a  short  time.  From 
the  beginning  the  return  of  the  premium  was 
steadily  refused.  A  waiver  of  a  like  condi- 
tion was  before  tbe  court  In  Green  v.  Ins.  Ca, 
106  Kan.  90,  186  Pac.  970.  There  an  appli- 
cation for  Insurance  was  made,  and  part  of 
tbe  first  premium  was  paid,  but  it  was  stipu- 
lated that  the  contract  should  not  take  effect 
until  the  delivery  of  the  policy.  The  policy 
was  executed,  placed  In  tbe  hands  of  the 
local  agent  of  the  company  for  d^lv^,  but 
before  It  was  accomplished  the  death  of  the 
applicant  occurred.  Because  of  the  sei-lous 
illness  of  the  applicant  and  inability  to  con- 
summate tbe  contract,  the  delivery  of  the 
policy  was  delayed,  but  the  agent  informed 
the  wife  of  tbe  applicant  that  the  policy  was 
valid  and  In  forcfe  The  agont  was  wttboot 
anthoritj  to  delivar  the  policy  nnleas  the 


Digitized  by  Google 


942 


198  PACIFIC 


BDPOBTEIB 


(Kan. 


premlnm  wu  paid,  and  flie  applicant  was 
then  in  good  liealtb,  Upon  learning  of  the 
death  of  Qie  aj^lcant  the  Insorance  com- 
pany pr<HDptl7  dUclalmed  liability,  and  It 
was  held  that,  while  the  conrt  had  been  liber- 
al In  awjlylng  the  doctrine  of  waiver  in  In- 
sorance  eaaeSt  there  coald  be  no  waiver  with- 
out an  intention  to  waive  tbs  stlpnlated  con- 
ditions, and  It  was  ther^re  held  that  waiver 
was  not  established. 

If  the  preminm  had  been  paid  by  Cure 
ft'heo  the  application  was  made,  and  had  been 
R^t  by  the  company  until  after  knowledge 
of  his  death.  It  would  not  have  affected  the 
provision  that  contract  .was  to  be  without 
force  nntll  the  delivery  of  the  policy  and  fall 
payment  of  the  flrst  pronlum  while  he  was 
in  life  and  good  health.  Of  course.  If  the 
company  had  knowln^y  accepted  premiums 
and  intentlmially  recognized  the  validity  of 
the  contract  and  waived  these  conditions  it 
would  be  bound.  The  evidence  does  not  show 
sndi  an  intratlon,  and  nothing  occurring  aft- 
er his  death  tends  to  show  an  intentional 
relinquishment  of  the  right  nor  anything  ap- 
proaching an  estoppel  to  deny  liability. 

The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded,  with  instructions 
to  otter  Judgment  tfa  defendant. 

All  the  Justices  concurrlnc. 


<10B  Kdd.  ^4) 

BACON  V.  KANSAS  CITY  TERMINAL  RY. 
CO.    (No.  22862.) 

(Supreme  (3onrt  of  Kansas.   June  11,  1A21.) 

(ByXlalmt  ly  Oe  <7o«rfcJ 
Explosives  «=»I2— 'NelBllgfliit  Wasting  shown. 

The  evidence  examined,  and  held,  injur?  to 
a  dwelling  lurase,  occasioned  by  concussion  and 
vibration  produced  by  blaatinf,  was  the  resolt 
of  negligence. 

Appeal  from  District  Court,  Wyandotte 
County. 

Action  by  Martha  B.  Bacon  against  the 
Kansas  C!lty  Terminal  Railway  Company. 
Judgmoit  for  plaintiff,  and  d^endant  ap* 
peals.  Affirmed. 

S.  W.  Moore,  of  New  Yoi^  Gl^,  O.  L. 
Miller,  of  Kansae^  City,  Kan.,  and  John  H. 
Lathrop,  of  Kansas  City,  Mo.,  for  appellant. 

J.  H.  Brady,  of  Kansas  City,  Kan.,  tat  ap- 
pellee. 

BURCH,  J.  The  action  was  one  to  re- 
cover damages  for  Injury  to  a  dwelling  house 
occasioned  by  blasting  done  by  the  defendant. 
The  verdict  and  Judgment  were  for  the  plain- 
tiff, and  the  defendant  appeals. 

The  blasting  was  done  to  procure  material 
for  fills  for  the  defendant's  railroad.  The 
bank  of  earth  which  was  reduced  by  blasting 
was  located  In  a  populated  portion  of  the 


city  of  Kansas  (Sty,  was  oomposed  of  sand 
and  day,  with  a  tap  stratum  of  <d^,  and  was 
50  or  60  feet  high.  It  was  not  practicable 
to  use  a  steam  shovel  excluaively.  The  shovd 
could  reach  upward  but  20  or  IS  feet,  and 
Its  continued  use  would  cause  the  bank  to 
cave,  with  danger  to  m«i  and  machinay. 
Blasts  at  the  top  of  the  bank  would  produce 
a  bench  Iowa  down,  in  which  otho-  diarges 
would  be  exploded,  and  the  operation  would 
be  repeated  until  the  earth  loosened  to  tiie 
bottom  of  the  bank.  The  defendant  com- 
menced blasting  about  January  10,  1917.  At 
first,  from  two  to  fonr  cans  of  blasting  pow- 
der were  placed  in  eacih  hole,  generally  two 
cans.  Bacn  can  weighed  tw«si^-flve  pounds. 
■Being  unable  to  obtain  sufficlmt  earth  to 
make  satisfactory  headway,  the  oi^eer  in 
charge  of  the  work  made  application  to  the 
city  engineer  for  permission  to  use  heavier 
charges.  After  experiments,  the  dty  engineer 
autliorized  use  of  not  to  exceed  four  cans,  or 
100  pounds  of  powder  to  a  hole.  The  dty 
engineer  would  supervise  the  placing  of  a 
charge,  and  then  go  to  a  residence  in  the 
vicinity  and  note  the  effect  of  the  explosion. 
Complaints  of  the  blasting  bad  already  reach- 
ed his  office,  and  he  went  into  three  or  four 
hoxises  in  the  neighborhood  of  the  bank, 
and  remained  tbore  while  shots  were  fired, 
in  order  to  satisfy  himself  in  regard  to  what 
would  be  a  reasonable  amount  of  powder  to 
use.  As  an  engineering  proposition,  he 
thought  that  under  the  conditifms  the  d^ 
fendant  should  use  100  pound  charges.  He 
did  not  think  continued  vibration  fronr  un- 
interrupted  use  of  such  charges  would  affect 
the  structure  of 'a  house,  but  he  would  not 
say  Injury  to  some  extent  would  not  result 
He  testified  the  work  could  have  beffl  done 
with  two-can  charges,  by  taking  more  time 
and  putting  tn  more  blasts. 

There  was  abundant  evidence  the  blasting 
did  serious  injury  to  nearby  houses,  indud- 
Ing  that  of  the  plaintiff.  One  witness  said 
it  seemed  as  If  a  blast  lifted  his  house  and 
then  rocked  it  from  notth  to  south.  Founda- 
tions were  cracked  and  brok^  Otvitag  wu 
cracked  and  thrown  out  of  line.  Walls  were 
cracked.  Stucco  and  plastering  were  crack- 
ed. Casings,  Jambs  and  Joints  were  loosened. 
Pillars  and  windows  were  pulled  away  from 
walla  Mantels  and  floors  were  drawn  away 
so  that  cracks  were  opaied.  Windows  wen 
Ixoken.  Wall  paper  was  ruined.  Picture 
frames  were  shaken  from  walls,  and  things 
were  shaken  from  mantels.  A  laundry  alak 
was  Jarred  loose,  and  ds terns  were  erected. 
The  plaintiff's  house  was  injured  to  the  ex- 
tent of  ¥850.  The  defendant  endeavored  to 
show  that  it  was  not  responsible  for  the 
omdltlon  of  the  house,  but  merely  succeeded 
In  preventing  recovery  of  the  fnll  amount 
claimed.  None  of  the  consequonces  referred 
to  were  occasioned  casting  debris  on  the 
premises  sustaining  injury.   There  was  ert- 
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denoe  Qiat  some  explosions  produced  greater 
shock  than  others,  and  there  was  no  dispute 
that  top-bench  blasts  were  more  Tlolrat  In 
effect  than  blasts  In  lowei*  benches.  There 
was  no  evidence  that  the  defendant  owned 
the  land  on  which  the  blasting  was  don^ 
and.  so  £ar  as  the  record  discloses,  the  de- 
fendant might  easily  have  procured  material 
for  its  fills  from  some  place  far  enough  from 
human  habitations  not  to  endanger  them. 
However,  for  purposes  of  the  decision  it 
will  be  assumed  the  defendant  was  making 
the  best  pos8i}>te  use  of  Its  own  land  In  order 
to  procure  material  to  put  its  roadbed  in 
condition  to  perform  Its  fonctlcnis  as  a  public 
service  corporation. 

The  defendant  asserts  the  evidence  dia- 
closes  it  used  due  care  in  conducting  Its 
operations,  and  unless  guilty  of  negligence, 
the  consequence  to  plalntUTs  property  was 
damnuni  absque  injuria. 

The  New  York  Court  of  Amwals  presents 
one  side  of  the  nltimate  problem  in  this  way: 
By  blasting,  d  man  established  his  house 
or  other  building  on  a'  portion  of  a  stony 
tract  of  land.  Other  portions  of  the  tract 
are  desirable  for  residence  or  business  pur^ 
poses,  but  owners  are  not  able  to  build  there 
without  doing  injurious  blasting.  The  first 
occupant  ought  not  to  be  allowed  to  mo- 
nt^llse  the  entire  tract.  Booth  t.  R.  W.  & 
U.  T.  R,  B.  Ca,  140  N.  T.  267,  278,  36  N.  B. 
S82,  24  L.  B.  A.  100,  37  Am.  St  Bep.  602. 
The  other  side  of  the  problem  may  be  sug- 
gested in  this  way:  The  blasting  which  each 
subsequent  builder  must  do  will  wr^k  all 
the  improvements  of  his  immediate  predeces- 
sor. While  the  proposed  case  la  an  extreme 
one,  It  tests  the  principle  invtdved.  Deci- 
sions on  the  subject  are  ciliated  in  Bessemer 
v.  Doak,  162  Ala.  166.  44  Sonth.  627,  12  L. 
B.  A.  (N.  S.)  380;  Hlckey  v.  McCabe,  30 
E.  I.  346,  76  Atl.  404,  27  I*  R.  A  (N.  S.)  425, 
1ft  Ann.  Gas.  783 ;  lAughome  t.  Turman,  141 
Ky.  809,, 138  8.  W.  1008,  34  L.  B.  A.  (N.  S.) 
211;  Londen  t.  City  of  Cincinnati,  90  Ohio 
St  144,  106  N.  a  970^  I*  B.  A  191&B,  366. 
Ann.  Cas.  l&ieC,  1171 ;  L.  B.  A.  1917A  1016. 

Tlie  d^Ddant^s  argnm^it  is  that  it  is 
lawfnl  to  enjoy  property,  and  that  the  law 
Aivors  beneficial  use  of  prc^rty.  'Slbe  re- 
sults of  beneficial  use,  being  lawful,  caimot 
be  Injurious  In  a  legal  sense.  Concnsslfm 
and  vltffatlon  resulting  frcnn  blasting  care- 
fully done  cannot  be  confined,  and  so  long 
as  no  physical  Invasion  of  the  plaintiff's  prc^ 
erty  occurred  by  casting  debris  upon  it,  the 
limits  of  lawfnl  beneficial  enjoyment  were 
not  transgressed,  l^e  golden  rule  of  the 
law,  "sic  utere  tuo  nt  allenum  non  ifedas," 
finds  no  place  In  the  defendant's  brief. 

The  writer  is  of  the  oirinion  the  distinction 
between  injury  by  shock  and  Injury  by  cast- 
ing detwls  affords  no  ground  for  distinction 
in  liability.  One  constitntes  actual,  forelble, 
physical  invasion  just  as  moch  as  the  other. 
The  same  blast  may  break  a  window  of  a 


house  with  a  fragment  of  rock,  and  ruin  the 
foundation  and  walls  by  concussion  and  vi- 
bration, or  may  break  a  window  of  one  house 
with  a  fragment,  and  demolish  another  by 
shock.  It  is  not  material  that  one  form  of 
invasioii  may  be  ticketed  "trespass"  in  the 
categories  of  the  law,  while  the  other  may 
not  and  to  the  absence  of  technical  negligence 
thwe  still  remains  the  question  of  reason- 
aUe  use.  viewed  broadly  enough  to  Include 
all  Interests  and  circumstances.  The  city 
engineer  fairly  indicated  the  elements  of  the 
problem,  efficient  prosecution  of  the  woii£ 
ot  getting  out  needed  material,  and  security, 
not  absolute,  but  reasonable  security  for  prop- 
erty in  the  neighborhood.  The  dty  engineer 
was  called  in  April.  Prom  January  to  April 
the  general  practice  was  to  use  two  cans  of 
powder  to  a  hole.  The  defendant's  engineer 
in  charge  said  •'two  to  fonr  cans;  •  •  • 
mostly  used  two  cans."  Doubtless  four<an 
charges  placed  in  the  top  bench  caused  the 
complaints  which  reached  the  city  authori- 
ties. The  work  could  have  been  continued 
with  two-can  chaises.  That  method  requir* 
ed  more  time  and  more  blasts.  Heavier 
charges  were  desired,  not  to  obtain  beneficial 
use  of  property,  but  to  obtain  more  aiaterial 
faster.  Use  of  four-can  charges  demonstrat- 
ed they  were  destructive  of  occupied  houses 
In  the  vicinity.  Assuming  that  none  of  the 
charges  were  misplaced  or  otherwise  im- 
properly handled,  and  assuming  that  the  de- 
fendant acted  on  the  advice  of  capable  and 
prudent  men  who  tried  to  balance  conflict- 
ing int^ests  carefully,  and  so  was  not  neg- 
ligent, the  writer  would  say  a  Jury  would  be 
Justified  in  finding  the  limits  of  reasonaUe 
privileges  were  overstepped.  However,  In 
two  blasting  cases  this  court  acc^ted  the 
rule  that  negligence  must  be  the  ground  of 
liability  when  injury  occurs  without  tres- 
pass in  the  technical  sense  (Cherryvale  v. 
Studyvln.  76  Kan.  285,  91  Pac.  60,  11  L.  R.  A. 
(N.  S.)  380;  Bost  v.  BaUroad  Co..  95  Kan. 
713,  149  Pac.  679.  Following  those  decisions, 
the  case  under  consideratlcxi  was  submitted 
to  the  Jury  on  the  negligence  theory,  which, 
as  Indicated,  is  acceptable  to  counsel  for 
the  defendant  and  the  theory  will  again  be 
made  the  basis  of  decision. 

White  was  the  defendants  employee  in 
charge  of  blasting  when  the  dty  engineer 
made  his  tests.  White  testified  as  follows: 

"Mr.  Bates,  the  engineer,  and  Ur.  Barclay 
[city  engineer]  came  there  to  make  tests  of 
charges.  They  stood  over  me  while  I  pat  in  the 
charge,  and  then  went  away  to  some  house. 
After  the  tests  I  was  instnicted  not  to  use 
more  than  fonr  cans.  *  *  *  I  have  had  ex- 
perience blasting  earth.  Put  my  holes  9  to  12 
feet  deep.  *  •  •  Hon  vibnition  the  deep- 
er the  hole.  I  shot  my  holes  back  abont  6  feet 
*  *  *  Yon  would  get  more  with  deeper  hole 
and  further  back." 

Neither  tlie  dty  engineer  nor  Uie  defend- 
ant's oiglneer  testified  r^rdlng  ttie  dis- 
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tance  from  the  face  of  the  bank  the  test 
holes  were  drilled.  The  city  engineer  testi- 
fied that  charges  placed  16  feet  from  the 
face  of  the  banb  would  cause  greater  vlbra- 
tlOD-  than  they  would  If  only  8  feet  back — 
holes  farther  back  would  cause  more  vlbra- 
tlon.  He  was  corroborated  by  other  expert 
witnesses.  Herrin  owned  a  house  badly  in- 
jured by  the  blaatliv.  He  testified  as  fol- 
lows: 

"^as  present  when  tests' were  made  by  Hr. 
Barclay,  city  eagineer.  No  blasts  occurred  that 
were  lUunaging  at  that  time.  Tbey  were  down 
there  and  tbey  came  to  my  house  and  were  in 
my  house  when  blasts  were  touched  off,  and, 
while  there  was  quite  a  tremor,  nothing  to  com- 
pare with  some  Ihey  had.** 

The  result  is«  lOO^ound  diarges,  placed  In 
holes  6  feet  from  the  l^ux,  were  found  not 
to  be  dangerous,  and  consequently  were  ao- 
tborized  by  the  city  eiglneer. 

Hall,  who  preceded  White,  testified  that 
the  farther  back  the  holes  wero  placed  the 
greater  the  vibration,  and  that  he  pat  holes 
from  8  to  10  feet  back.  For  the  plaintiff. 
Milan  said  holes  were  placed  10  feet  back, 
and  sometimes  farther.  Herrin  said  they 
wexB  placed  fnnn  16  to  20  feet  back.  Miller 
said  th^  were  placed  from  6  to  12  feet  bade. 
Gteer  said  they  were  someUmes  placed  8 
or  9  fecA  back,  and  sometimes  18  to  20  feet 
Vha  necessary  lnf^«nce  Is.  die  defendant 
abused  its  pomlssion,  and  used  100>poiind 
charges  to  throw  down  two  or  ttiree  times 
the  quantity  of  earth  displaced  by  the  test 
shots,  notwithstanding  the  fact  that  shock 
Increased  with  distance  of  the  hole  from  face 
of  the  bank.  Before  April,  the  defendant 
evidently  emplaned  the  same  tactics,  occa- 
flloually,  to  speed  Its  work. 

There  is  nothing  rise  of  ImpOTtance  In  the 
case.  Evidence  of  contempwaneous  injury 
to  other  bulldlnga  in  the  same  locality,  from 
the  same  cause,  was  properly  recdved. 
Since  at  the  dose  of  the  testimony  there  was 
evidence  of  n^lgence,  the  ruling  rai  the  de- 
murrer to  the  plaintiff's  evidence  Is  not  now 
material.  CritldsnlB  at  the  Instructions  given 
are  without  substantial  merit,  and  the  propet 
rule  of  damages  was  stated  to  the  jury. 

The  judgment  ctf  the  district  court  la  af- 
firmed. 

All  the  Justices  concurring. 


[m  Kan.  253) 

LAMB  V.  BOARD  OF  COM'RS  OP  BUTLER 
COUNTY.    (No.  23004.) 

(Supreme  Court  of  Kanaas.   June  U,  1921.) 

Appeal  from  District  Oonrt,  Butler  County. 

On  motion  for  rehearing  or  modification. 
Rehearing  denied.  Cause  remanded. 

For  former  os^ion,  see  108  Ean.  739.  196 
Pac.  1059. 


WEST.  J.  In  Its  motion  to  rdiear  or  mod- 
ify the  judgment  affirmed  In  our  former 
opinion,  the  defendant  sets  forth  that  under 
the  statute  the  plaintiff  was  not  entitled  in 
any  quarter  to  more  than  $600  salary  and 
$300  clerk  hire  under  the  schedule,  but  tliat 
attached  to  her  petition  was  an  itemized  ac- 
count showing  that  she  had  actually  received 
11,299.92  in  exc^  of  the  sum  of  these  quar- 
terly amounts.  The  petlti<xt  alleged  that  the 
plaintiff  received  and  paid  over  "fees  greatly 
in  excess  of  the  amount  paid  to  this  plain- 
tiff *  * .  *  as  salary  and  d«k  Ur.  as 
Itemized  account"  of  wbidi  was  attadied. 

The  answer  contained  ttie  statonent  tlmt 
the  ttanlzed  account  showed  the  amount  of 
salary  paid  to  the  register  of  deeds  "and  tSia 
amount  of  tHetk  hire  allowed  and  paid  to  Hie 
clerks  for  clerk  hire  In  the  oOlce  at  said 
later  of  deeds." 

Of  course,  it  makes  a  differanee  vbeflm 
this  money  was  paid  to  die  plaintiff  or  to  tiie 
clerics  employed  In  her  <^cp,  and,  U  tbt 
claim  now  Insisted  on  la  correct,  a  dednctiOD 
from  the  amount  of  the  judgment  sho^  be 
made.  The  cause  Is  therefore  remanded,  for 
the  purpose  of  considering  and  deciding  OiIb 
one  question,  and  for  such  judgment  as  sodi 
further  oonslderati(Mi  may  warrant; 

All  the  Justices  concurring. 


(100  Kan.  US  I 
DYER  V.  JOHNSON.    (NSu  23346.) 

(Supreme  Court  ttC  Kansas.   June  U,  UBL) 

fBvftahua  (y  the  Otmrt.) 

1.  Appeal  and  error  4=>339(2)— Rnllnn  ea  pe- 
tltiop  not  subject  to  review  when  sot  appsalsi 
from  within  six  months. 

A  trial  court's  ruling  on  a  demurrer  to  a 
petitltm  is  not  subject  to  review  when  not  ap- 
pealed  from  within  six  months. 

2.  Appeal  and  error  ^728(2)— SpeoWeaUea 
as  to  admission  of  Improper  eviiesoe  witbast 
showing  avidesoa  presents  ae  qnastlsa  far 

review. 

A  specification  of  error  tbat  the  trial  court 
admitted  improper  evidence  without  some  allow- 
ing as  to  what  the  Impropv  evidence  consisted 
of  presents  no  question  for  review. 

3.  Mortgages  «=>37(2)  —  Parol  ovldenee  t» 
prove  absolute  warranty  deed  eqattablo  ■ort- 

gage. 

The  rule  followed  that  parol  evidence  is  ad- 
missible to  prove  that  a  warranty  deed  al»dntr 
in  form  was  an  equitable  mortgage  to  secure  the 
repayment  of  parchaae  money. 

4.  Mortgaaes  «=a38(l)— EvMeaee  s«nwrtiai 
flsding  that  absolote  warraaty  deed  was  eial- 

table  mortgage. 
The  evideoce  was  sufficient  to  rapport  tbc 
trial  court's  findings  of  fact 
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A.  CoiolitlOM  of  law. 

The  titel  eonxt'i  condulou  id  Iftw  wen 
sMCHltated  1^  the  findliiga  of  fact 

S.  Dnial  of  ROW  trial. 

The  jadrment  wai  comet,  and  the  motion 
for  a  new  trial  wai  properly  oTcrraled. 

7.  Mortgafles  o=^2&— Absolute  deed  held  equi- 
table mortgaoe  under  evidenoe. 
The  plaintiff  solicited  the  defendant  for 
money  to  purcfaaue  a  farm  in  behalf  of  a 
friend,  and  to  take  a  mortgage  on  the  farm 
for  the  foil  amount  of  the  porchaae  price,  aa 
ahe  had  dona  on-  a  almilar  occasion  ^or  the 
plaintiff  many  yearn  before.  She  declined,  arir- 
ing  reasons  for  not  following  her  former  ac* 
tion,  but  offered  to  famish  the  money  and  take 
the  title  in  herself,  and  to  pat  plaintiff's  friend 
in  possession  of  the  farm  under  a  lease  with  an 
option  to  purchase,  if  plaintiff  wonld  look  after 
the  matter  for  her,  and  upon  his  promise  to 
protect  her  Inreatment  and  take  the  land  bbn- 
self  ff  his  friend  failed  to  do  so.  This  agree- 
ment was  made;  defendant  parchased  the  farm, 
and  plaintifTs  friend  went  into  possession.  The 
latter  defaulted  in  his  payments;  these  were 
made  good  by  plaintiff,  and  he  took  orer  the 
farm  and  the  lease  option  by  assignment,  and 
continued  to  pay  the  interest  and  taxes.  These, 
end  other  pertinent  facts  narrated  In  the  opin- 
ion, were  clearly  eatabliahed  by  the  evidence. 
Beld  that  the  plaintiff  was  the  owner  of  the 
fann,  and  the  defendant  waa  the  equitable  mort- 
gagee. 

Aiipeal  ftom  DiBtrlct  Ooort,  Una  Oonntr* 

AcUmi  by  W.  J.  Dyn-  against  Melissa  J. 
Johnson.  Judgment  for  {daintur,  and  defend- 
ant api>eal8.  Affirmed. 

John  A.  Hall,  of  PleasantMi,  for  appellant 
Cbas.  r.  Tiiakle^  of  Im  Qycne,  for  appdlee. 

DAWSON,  J.  This  was  an  action  for  the 
porpose  of  haying  a  deed  decreed  to  be  a 
mortgage,  and  for  the  determination  of  Snai^ 
dal  matters  pertaining  thereto. 

Tbe  defendant,  Melissa  J.  Johnson,  held 
the  title  to  80  acres  of  land  in  Linn  cotinty 
by  a  deed  of  general  warranty  from  the  prior 
owner,  one  £Ugar  Goss,  of  Arizona.  The  de- 
fendant, who  Is  the  aunt  of  plaintiff's  wife, 
la  a  woman  of  some  financial  means.  About 
26  years  ago  she  loaned  the  plalntifT,  W.  J. 
Dyer,  the  entire  purchase  price  of  a  farm, 
pmnltting  blm  to  take  tl^e  title  thereto,  and 
she  took,  a  mortgage  on  the  property  as  her 
security.  At  various  times  thereafter  she 
furnished  the  plaintiff  with  financial  backing. 
On  the  strength  of  tliis  long  and  amicable 
relationship,  some  time  In  the  fall  of  1913 
plaintiff  began  negotiations  for  the  porcluise 
of  tbe  80  acres  Involved  in  this  lawsuit  He 
aacertained  from  the  father  of  Ooss,  the 
owner,  that  the  land  in  dispute  could  be 
bought  for  |2,S0a  About  that  time  the 
plaintiff  told  a  neighbor,  W.  E.  Robblns,  of 
his  prospective  purchase,  and  that  he  intend- 
ed to  ask  his  wife's  anot  Mrs.  Johnson,  for 
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the  money  to  buy  the  property.  Bobbins  ex- 
pressed a  desire  to  boy  the  laqd,  and  Dyer 
told  Robbins  that,  as  tbe  latter  had  no  land 
of  his  own,  he  would  let  him  have  it;  and 
Dyer  made  a  journey  to  the  residence  of  the 
defendant  at  Ft  Scott  to  see  if  she  would 
advance  the  entire  sum  to  purchase  tbe  land 
so  that  Robbins  might  get  it  under  tbe  same 
sort  of  arrangement  which  she  liad  sanction- 
ed when  Dyer  got  his  first  farm  through  her 
financial  assistance  many  years  before. 

Dyer  explained  to  Mra.  Johnson  that  he 
wanted  to  assist  Robbins  to  get  the  land, 
that  the  land  was  worth  the  price,  and  that, 
if  she  would  advance  the  money  to  pay  for 
it,  he  would  stand  good  for  it  and  take  the 
land  if  Bobbins  did  not  Hrs.  Johnson  de- 
clined to  do  as  ahe  had  done  for  Dyer  him- 
self, pointing  out  that  Bobbins  was  a  stranger 
to  her,  and  if  a  foreclosure  were  necessary 
that  would  take  considerable  time,  and  there 
was  the  possiblUl?  of  double  taxation ;  but 
she  offered  to  furnish  the  $2,000  and  take  tbe 
title  In  her  own  name  If  I^er  wouM  stand 
good  for  her  investment  and  interest  thereoo 
at  0  per  cent,  and  that  Bobbins-  could  go  on 
tbe  land  as  a  tenant  under  a  lease,  with  an 
option  to  purchase- it  at  cost  and  that  Bob* 
bins  should  pay  6H  pet  cent  interest,  and 
that  she  would  allow  Oyer  %  per  cent  tot 
his  servloea  In  loiMng  after  the  matter  for 
her. 

TixiB  arrang^ent  proposed  by  defoidant 
was  agreed  to,  and  consummated  in  Febru- 
ary, 1014;  and  In  Bburch,  Dyer,  Bobbins,  and 
Mrs.  Johnstm  met  James  Ooaa,  father  of  the 
Arizona  owner,  and  Mrs.  Jc^mson  paid  him 
the  f2,500,  and  the  deed  was  dellv^ed  to 
her.  She  also  executed  a  five-year  lease  on 
the  farm  to  Bobbins,  at  |200  per  annum, 
wlii<^  lease  induded  an  opUasi  that  he  ml^ 
pnrdiaae  0ie  property  fot  92JBO(k  The  op> 
tl<Ri  alao  provided  fliat  any  excess  in  flie 
annual  payment  of  $200  which  mi^t  arise 
after  the  interest  at  6^  per  cent  on  $2,600 
was  deducted  therefrom,  t<^etber  with  the 
annual  taxes,  should  be  considered  as  a  pay- 
ment on  the  purchase  price,  and  that  when 
$500  had  beai  paid  cm  the  purchase  price,  she 
would  give  Robbins  a  deed  to  the  prop^ty 
and  take  back  a  mortgage  for  the  balance. 

Pursuant  to  tliis  arrangement  Bobbins 
took  possession  of  the  farm  and  occupied  It 
for  nearly  three  years.  He  i>aid  the  $200 
due  at  the  end  of  the  first  year,  but  defaulted 
on  the  remainder.  The  plaintiff  caused  Bob- 
bins to  give  defendant  promissory  notes  for 
the  defaulted  payments,  and  Indorsed  them 
as  surety.  To  Indemni^  himself,  plaintiff 
first  took  an  assignment  of  Robbins'  lease  op- 
tion, but  afterwards  Robbins  vacated  the 
premises,  and  the  plaintiff  himself  went  Into 
possession.  Tbe  defendant  never  concerned 
herself  about  the  property,  never  saw  it  un- 
til about  the  time  BobUns  vacated  It  in  1916, 
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and  ihe  contliiDed  to  look  to  Dyer  for  the 
payment  of  tbe  Interest  on  her  inTOstment, 
and  to  pay  the  taxes.  In  March,  1018,  he 
had  a  settlement  with  the  defendant,  paying 
her  the  kiterest  on  the  Bobbins  notes  and  also 
tbe  Interest  on  the  92,500  for  the  year  be- 
tween March,  1917,  and  March,  1918.  Dur- 
ing these  years  I^er  also  paid  the  tens, 
bnt  in  1919  d^endant  paid  them  hers^f,  as 
plaintiff  discovered  whoi  he  went  to  dis- 
charge that  duty  at  the  usual  tlm& 

Meantime,  since  the  plaintiff  and  defend- 
ant first  concerned  themselves  with  this  land, 
It  bad  doubled  in  value.  In  1919  Dyer  had 
some  negotiations  under  way  with  one  J.  A. 
Willis  looking  to  Its  sale  at  f  65  per  acre, 
Indndlng  the  crap,  and  Dyer  and  Willis  went 
to  see  Mrs.  Johnson  and  inquired  of  her 
whettier  she  would  carry  a  loan  of  93,000 
on  the  property.  In  this  conversation  Mrs. 
Johnson  for  the  first  time  learned  tbe  sup* 
prising  figure  at  whidi  the  land  was  b^g 
negotiated  for  sale;  and  shortly  thereafter 
she  offered  to  sell  the  land  herself  to  a  third 
parly,  which  speedily  bitms^t  about  this 
lawsuit 

Bvideooe  of  Qie  matters  above  narrated 
and  other  less  significant  detiUls  were  devel- 
oped at  the  trial.  The  court  made  extended 
findings  of  fitct,  fbund  that  Dyer  owned  tbe 
property,  and  that  Mrs.  Johnson's  deed  was 
an  equitable  mortgage,  ascertained  and  Ae- 
termined  Dyer's  debt  to  Mrs.  Jobnswi,  and 
decreed  the  same  to  be  a  first  Hen  on  the 
land,  and  wdered  Judgment  in  her  fovw  for 
the  amount  due  her,  with  interest,  and  for 
the  taxes  she  had  paid  in  1019,  aggr^tlng 
$3,268.42,  and  ordered  foreclosure  unlws 
idslntiff  paid  the  same  within  10  days. 

The  defendant,  Mrs.  Johnson,  appeals, 
specifying  errors: 

**(1)  In  overruling  the  demurrer  to  the  peti- 
tion. (2)  In  admittiDg  the  improper  evidence. 
(8)  Id  making  findings  of  fact  which  are  not 
supported  by  the  evidence.  (4)  In  making 
conclosions  of  law  not  warranted  by  the  facts. 
<5)  In  rendering  decree  in  favor  of  plaintiff. 
(6)  In  overmling  motion  for  new  trial." 

ni  Noting  these  In  order,  we  find  no  dis- 
cussion In  appellant's  brief  touching  tbe 
court's  ruling  on  the  demurrer.  The  demur- 
rer to  the  petition  was  overruled  on  Febru- 
ary 2,  1920,  and  this  appeal  was  not  taken 
until  October  2,  1920,  more  than  six  months 
after  the  ruling  on  the  demurrer,  and  we 
assume  that  this  point  has  been  abandoned. 
Furthermore,  we  have  now  no  jurisdiction 
to  consider  It.  Slimmer  v.  Bice,  99  Kan.  90, 
leo  Pac.  984. 

[2,  3]  Touching  the  admission  of  Improper 
evidence,  no  particular  matters  are  pointed 
out  for  our  scrutiny  and  determination.  It 
this  has  reference  to  the  admission  of  parol 
testimony  to  show  that  the  warranty  deed 
from  Go 33  to  Johnson  was  only  an  equitable 
mortgage  to  secure  to  her  the  purchase  mon- 
C7  for  the  80  acres  which  was  to  belong  to 


Bobbins  If  and  when  he  repaid  her,  or  a 
Dyer  If  Bobbins  failed,  and  Dyer  stood  back 
of  him  and  paid  in  his  stead,  ttien  we  cone 
to  a  question  of  law  whidi  Is  tfaorou^^  set- 
tled In  ibia  JurlsdictlmL  Such  evidence  is 
competoit,  and  the  rule  is  the  same  wlietber 
the  matter  Involved  ctmcems  dther  realty 
or  diattel  pn^ferty.  McNamara  v.  Culver. 
22  Kan.  601.  syl.  2;  Butts  v.  FrlvtStt,  SOet- 
iff,  36  Kan.  711. 14  Pac  247;  Fope  v.  Nichols. 
61  Kan.  230.  09  Pac  267;  MarUn  v.  Allen, 
67  Kan.  758.  761,  74  Pac.  240;  Hubbard  v. 
Cheney,  76  Kan.  222,  226,  91  Fac.  703,  123 
Am.  St.  Rep.  129;  WIuscm:  v.  Wtnsor,  78 
Kaa  886,  95  Faa  1186:  Saylor  v.  Ctockier, 
80  Kaa  61,  lao  Pac.  689,  syl.  1;  Boam  v. 
Cohen,  94  Kan.  42,  145  Pac  558;  Boot  v. 
Wear,  96  Kan.  234,  237,  157  Pac  118L  Seev 
also,  an  extended  treatise  on  tliis  subject 
in  L,  B.  A.  1916B.  pp.  18-610. 

[4]  Passing  then  to  the  third  as^gmneat 
of  errw  (and  this  is  the  text  of  most  of  de- 
fendant's argument),  vre  cannot  discern  any 
want  of  substantial  evidence  to  sni^K»t  tbe 
findings  ot  the  trial  court  Their  findings 
are  16  in  number,  and  are  too  long  for  re- 
production here,  but  defendant  does  not  spec- 
ify any  single  finding  as  being  imsupported 
by  tlie  evidence.  Indeed,  we  do  not  flod 
much  sharp  dispute  between  the  testimony 
given  In  plaintiff's  b^ialf  and  that  given  for 
d^endant  in  the  most  significant  and  c^n- 
troUIng  aq;>ects  of  this  controversy.  Tbe  de- 
fendant herself  advanced  no  convincing  tiie- 
ory  of  any  different  inteiinetation  wblA 
might  be  placed  <m  her  business  relatlODS 
with  plaintiff  than  that  of  equitable  mort- 
gagee, especially  after  Bobbins  vacated  the 
premises  and  Dyer  took  po88es8i<m,  or  wbidi 
would  explain  why  she  continued  to  \otA  to 
him  for  the  Interest  on  her  Investment  of 
$2,500,  and  to  setUe  vriUi  him  on  that  basis 
in  1917.  and  to  accept  his  cfaeift,  as  she  did 
on  March  29,  1918,  for  the  Interest  on  tbe 
$2,500,  as  well  as  for  the  interest  on  the  notes 
for  $300  given  by  Bobbins  and  Indorsed  by 
Dyer.  Answwing  an  inquiry  by  the  court, 
defendant  testified: 

"Q.  At  the  time  Mr.  Willis  was  at  your  house 
and  talking  about  tbe  land,  did  yon  make  the 
statement  that  Mr.  Dyer  would  have  to  take  the 
mortgage?  A.  In  words  like  this,  *If  thne  wu 
a  $8,000  mortgaget  hs  wooM  have  to  take  tkc- 
mortgage.' 

"Q.  At  that  time,  would  you  have  been  willing 
to  take  your  investment  and  6  per  cent  inUr- 
est  and  sell  the  land;  was  that  your  idea?  A. 
Why,  he  would  have  had  to  have  bought  the 
land  and  paid  me  out  on  the  land,  and  then  be 
could  have  dealt  with  Mr.  Willis. 

"Q.  He  was  to  pay  yon  $2,500  and  $300 
[Bobbins'  notes]  and  6  per  cent.  Intereat?  A. 
He  never  said  he  wonld. 

"Q.  Is  that  what  you  onderstoodT  A.  Zea, 
sir." 

The  inconsistencies  which  defendant  urges 
against  the  testimony  for  {tolntiff  are  more 
plausible  than  reaL  Of  ooone  wbm  pUhi- 
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tin  talked  with  strangers  he  spoke  of  the  de- 
fendant as  the  owner  of  the  property;  and 
of  course  when  he  desired  to  lease  the  land 
for  gas  and  oil  be  aent  the  lease  to  her  for 
signature:  He  would  hardly  be  expected  to 
explain  to  third  parties  the  Informal  and 
trusted  relationship  which  existed  between 
them.  All  these  drcomstances  were  in  evi- 
dence for  what  they  were  worth.  At  the 
trial  defendant's  counsel  was  at  liberty  to 
make  the  most  of  tbem  in  his  argument; 
but  they  serve  little  purpose  here.  It  wonid 
not  avail,  even  if  he  succeeded  in  raising 
doubt  in  oar  minds  tondiing  the  correctness 
at  the  trial  court's  findings  of  fact.  The 
making  of  those  findings  was  the  function  of 
the  trial  court,  not  onrs ;  nor  can  we  discern 
that  the  parol  testimony,  together  with  all 
the  evidential  circumstances,  lacked  any  ele- 
ment of  clarity  or  sufficiency  to  Justify  the 
finding  that  Mrs.  Johnson's  deed,  absolute  oa 
its  face  though  it  was,  was  In  fact  an  equi- 
table mortgage,  and  this  we  are  bound  to 
hold,  although  we  fully  recognize  the  potent 
rule  of  evidence  laid  down  in  Winston  v. 
Bomell,  44  Kan.  367.  24  Pac.  477,  21  Am.  St 
Rep.  289,  and  the  other  cases  dted  by  de- 
fendant The  evidence  had  the  requisite  suf- 
ficiency to  satls^  that  rule. 

[I]  The  trial  court's  ccnclusiaas  of  law 
necessarily  followed  Its  findings  of  fact 
Once  the  fact  that  defendant's  deed  was 
from  Its  Inceptlm  an  equitable  mortgage  was 
established,  its  status  as  such  was  crystal- 
lised, and  could  be  changed  only  by  a  new 
contract,  or  terminated  by  foredosure  (Le 
Oomte  V.  Pennock,  61  Kan.  330,  59  Pac.  641 ; 
Strattoi  T.  Rotrock,  84  Kan.  198,  114  Pac. 
284);  and  this  was  never  done  until  the 
judgment  vras  entered  In  this  lawsuit. 

[6,  7]  ne  Judgment  df  the  trial  court  was 
correct,  and  the  motion  for  a  new  trial  ad- 
Tanced  nothing  which  tended  to  show  that 
another  trial  would  or  should  bring  about  a 
different  resnlt,  and  It  waa  psoperijf  ow- 
TUled. 

The  Judgment  is  affirmed. 
All  the  Jostloea  concorring; 
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TRINKLE  V.  GARDEN  CITY  LAND  A  IM- 
MIGRATION  GO.    (No.  23212.) 

(Saprama  Court  of  Kansas.   June  11,  1921.) 

(BnUabmt  tar  Ifta  Oowrt.) 

ExeoatloR  «S3338— Amaidnests  of  sharlfPt 
retam  hsM  proper  after  axpiratloa  of  tlno 
therofor. 

In  mandamos  to  eomp^  a  corporation  to 
transfer  a  abare  of  its  capital  stock  parcbased 
at  a  sale  under  an  execution  against  a  sbare- 
bolder,  the  defense  was  that  the  sale  was  void 
because  of  the  faHnre  of  the  sheriff  to  leave 
with  the  secretary  ot  the  corporation  an  at- 
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tested  copy  of  th«  execatloa  and  return  within 
14  days  from  the  date  ot  tixt  aale  in  accord- 
ance with  the  provisions  of  section  73W,  Gen- 
eral Statutes  of  1915  (Code  (3iv.  Proc.  |  44®. 
It  was  shown  that  the  sheriff  delivered  to  the 
secretary  a  copy  of  the  ezeention  and  return 
which  was  not  attested  and  whidi  failed  to 
show  the  name  of  the  pnrdiaser;  bat  in  the 
action  in  which  the  execution  issued  the  sher- 
iff, by  leave  of  court,  amended  bis  return  by 
setting  forth  the  name  of  the  purchaser,  and 
thereupon  delivered  to  the  secretary  of  the 
corporation  a  duly  attested  copy  of  the  exe- 
cution and  retnm  w  amended.  Btld,  sa  be- 
tween the  corporation  and  the  purdiaHr,  the 
coart  tntm  which  the  execation  issued  had  au- 
thority to  permit  the  amendments  to  be  made 
after  14  days  from  the  date  of  the  sale,  and 
after  the  60  days  for  the  return  of  the  exe- 
cution had  expired.  Gen.  St.  1916,  |  7082 
(Code  Or.  Proa  {  140). 

Appeal  from  District  Court,  Finney  County. 

Application  by  H.  O.  Trinkle  for  a  writ 
of  mandamus  against  the  Garden  City  I^nd 
&  Immigration  Company.  Fr<»n  an  order 
granting  a  temptvary  writ,  respondent  ap- 
peals. Affirmed. 

F.  Dumont  Smith,  ot  Hotchlnaon,  for  ap* 
pdlant 

H.  O.  mnkle,  of  Clmamm,  In  pro.  pw. 

PORTEIR,  J.  The  a[^>eal  is  from  an  orAet 
granting  a  peremptory  writ  of  mandamus  di- 
recting appellant  to  transfer  cm  its  stoc^ 
books  and  deliver  to  the  appellee  one  share 
of  its  capital  stock  purchased  by  the  app^- 
lee  at  a  sale  under  an  execution  against  B. 
M.  McCue. 

The  contention  Is  that  the  statutory  pro- 
visions for  the  sale  under  execution  of  a 
stockholder's  interest  In  a  corporation  were 
not  complied  with,  and  that  the  court  from 
which  the  execution  Issued  exceeded  Its  au- 
thority In  permitting  an  amendment  to  the 
sherUTs  return  on  the  execution.  Tbe  man- 
ner In  which  a  shareholder's  interest  in  a 
corporation  may  be  levied  upon  and  sold 
under  execution  Is  prescribed  by  section 
7350,  (General  Statutes  of  1915,  part  cf  whldi 
reads: 

"An  attested  copy  of  the  execution  and  of 
the  return  thereon  ahall  within  foi^rteen  days 
from  the  day  of  sale  be  left  with  the  officer 
of  the  corporation  whose  duty  it  is  to  record 
transfers  of  shares,  and  the  pur<diaser  shall 
thereupon  be  entitled  to  a  certificate  for  the 
shares  brought  by  him  and  to  a  transfer  there- 
of -to  such  porchaser  on  the  books  of  the 
company."    Code  Civ.  Proc  {  446. 

Tbe  execution  involved  in  the  present  ac- 
tion was  Issued  on  June  11,  18^,  In  the  case 
of  A.  Lb  Sedbrook  v.  B.  M.  McOue.  On  tbe 
same  day  a  duly  attested  coe^  of  the  execu- 
tion was  delivered  by  tbe  sheriff  to  the  sec- 
retary of  the  appellant  company,  who  gave 
the  sheriff  a  statement  that  McCue  owned 
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one  share  of  the  capital  stock  of  the  com- 
paii7.  On  the  5th  day  of  Aiigust,  1820,  the 
sheriff  delivered  to  the  secretary  of  the  com- 
pany a  purported  copy  of  the  execution  with 
a  return  which  was  not  an  attested  copy  and 
which  tailed  to  show  the  name  of  the  pur- 
chaser. On  August  25.  1820,  In  the  action  of 
Sedbroofc  T.  UcCue,  fbe  sherUt,  by  leave  of 
a)UTt,  amended  his  return  by  setting  forth 
the  name  of  the  purchaser  ^th  the  state- 
ment that  the  H»p^ce  was  the  bluest  bid- 
der at  the  sale,  and  thereupon  he  d^rared 
to  ai^ellant's  secr^ry  a  duly  attested  copy 
of  the  execution  and  return- as  amemded. 

The  appellant  argues  that  the  sale  of  the 
intangible  Interest  of  a  stockholder  In  a  cor- 
poration, being  unknown  to  the  .common  lajv 
and  being  purely  a  creature  of  the  statute, 
can  <mly  be  accompUshed  hy  a  strict  oomidl- 
anoe  with  the  statutory  provl^aui,  and  that 
the  failure  of  the  sheriff  to  leave  with  the 
secretary  of  the  cmnpany  an  attested  copy  of 
the  execution  and  return  wlOiln  14  days 
from  the  date  of  the  sale  renders  the  pro- 
ceedings void. 

There  is  no  force  in  the  omtention  that  the 
statute  under  consideration  must  be  more 
strictly  construed  than  otha>  provi^ons  of 
the  Code  merely  because,  under  the  common 
law,  the  intangible  interest  ot  a  stockhcdder 
In  a  corporation  was  not  subject  to  sale  un- 
der execution.  The  first  eommandmoit  <tf 
the  Oode  of  Civil  Procedure  reads : 

"The  rule  of  the  common  law,  that  atatntes 
in  derogation  thereof  are  to  be  strictly  con- 
Btraed,  baa  no  application  to  tbis  Oode.  Ita 
provisions,  and  all  proceedings  under  it,  shall 
be  liberally  construed,  with  a  view  to  promote 
its  object,  and  assist  the  parties  in  obtaining 
Justice."   Section  2;  Gen.  Stat  1916,  S  6892. 

And  section  140  of  the  Code  (Gen.  Stat. 
1915,  i  7032)  authorizes  the  court  or  judge 
before  or  after  Judgment  In  furtherance  of 
Justice  and  on  such  terms  as  may  be  proper 
to  amend  any  pleadings,  process,  or  proceed- 
ing BO  as  to  conform  to  the  tacts,  with  the 
further  provision  that — 

"When  any  proceeding  falls  to  conform  in 
any  respect  to  the  provisions  of  this  Oode,  the 
coort  or  jndge  may  permit  tbe  same  to  be 
made  conformable  tiiereto  by  amendment." 

While  it  Is  true  that  the  sheriff  was  not 
only  permitted  to  amend  his  return  to  Show 
the  name  of  the  purchaser  and  that  such 
purchaser  was  the  highest  bidder  at  the 
sale,  but  was  also  permitted  to  complete  the 
proceedings  by  delivering  to  tbe  secretary  of 
the  company  on  attested  copy  of  the  return 
as  amended,  and  that  the  amendment  and 
service  of  the  copy  on  the  appellant  company 
took  place  more  than  60  days  after  the  ex- 
ecution was  issued,  the  court  undoubtedly 
bad  authorit7  to  permit  these  amendments, 
not  only  after  the  time  for  returning  the  ex- 
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ecutlon  had  expired,  but  also  notwithstand- 
ing ^e  14  days  fixed  by  the  statute  for  ohq- 
pleting  the  return  bad  also  expired.  This  is 
true,  at  least,  as  between  the  purchaser  at 
the  sale  and  the  app^ant  company. 

So  far  as  appears  from  the  abstract,  no 
third  party's  rights  are  In  any  reelect  af- 
fected by  the  Judgment.  There  is  a  state- 
ment in  appellant's  brief  that,  aft^  tbe  14 
days  had  expired  from  the  date  of  the  sale^ 
the  dure  of  stoA  In  question  was  transit 
red  by  Ibe  aK)^lant  to  a  bank  of  Garden 
Oity,  and  that  the  bank  now  holds  It.  Tbe 
ai^Iee  has  filed  no  brief. 

As  between  the  appellant  company  and 
ttie  purchaser  at  the  sherltTs  sale,  It  was 
the  duty  of  the  comt.  In  the  furtherance  of 
Justice,  to  permit  tbe  proceedings  to  be 
amended.  Hie  bank  Is  not  a  party  to  tbe 
action,  and  tbe  aK>^Iant  cannot  avail  Usdf 
of  any  rights  tbe  bank  might  bav«. 

The  Judgment  Is  affirmed. 

All  the  Justices  concurring. 


OM  Kan.  3K) 

LANE  V.  NATIONAL  INDUSTRIAL  INS.  CO. 

(No.  23217.) 

(Supreme  Court  of  Kansas.    Jnne  11,  1921. 
Bdiearing  Denied  July  7,  mL) 

(SvOalm*  &y  tike  Court.) 

laseranoe  «5>I76— Isssrer  hsfd  sot  liable  na 
dor  sehedale  of  payaionts,  whore  lasered  died 
before  expiratlos  of  «rst  year  tftar  Isssasei 

of  iwllcy. 

A  life  Insnrance  company  iasned  a  poUtr 
which  provided  that,  in  tbe  event  of  the  death 
of  the  insured,  tbe  company  would  pay  to  tbe 
beneficiary  a  certain  sum  under  a  sdiedole, 
made  a  part  of  the  policy,  which  designated 
the  sum  to  be  paid  at  the  end  of  any  year  aft- 
er the  date  of  the  polity  for  20  years.  The 
schedule  provided  for  the  payment  of  ^00  at 
the  end  of  the  first  year.  Tbe  insured  died 
4^  months  after  the  policy  was  Issued.  HM, 
that  the  company  was  not  liaUe. 

Marshall.  J.,  and  Johnston,  O.  J^  Assenting. 

Appeal  from  District  Court,  Montgomery 

County. 

Action  by  Bella  Lane  against  the  National 
Industrial  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed, and  Judgment  directed  for  defendant. 

Chas.  D,  Welch,  of  OofTeyvIlie,  for  appel- 
lant. 

Harold  McOngln  and  Walter  a  Kettta. 
both  of  CoffeyvUle^  tor  appellee. 

MARSHALL.  J.  The  plahitlff  reoovered 
Judgment  on  a  policy  of  life  Insurance,  and 
the  defendant  appeals.  On  March  17,  iSUk, 
the  defendant,  a  life  Insurance  company,  la- 


«a»For  othw  omm  bm  Mm*  topic  ud  KaY-MUUBBR  in  aU  KAr-Nambma  DiCMto  waA  laOves 


Digitized  by  Google 


CQBNnUX  KANSAS  MOTOR  00.  t.  KUNX 

ass  p.) 


949 


Bued  ItB  life  insnrance  policy  to  J.  A.  G.  I4me, 
la  wbicb  his  wife,  tbe  plaintiff,  H«lla  Lane, 
was  napied  as  l]eneficiai?.  Hie  Insured  died 
oo  Juy  81, 1919.  The  defmdant  refused  pay- 
ment on  the  policy,  uid  this  action  was  com- 
menced. 

1.  One  of  the'  defendants  otmtentlons  fatal 
to  the  plaintiff's  right  to  recover  Is  that— 

"The  policy  sued  on  does  not  provide  for  any 
death  benefit  where  tiie  death  occars  prior  to 
the  «od  <tf  the  first  year." 

This  contention  Is  based  oa  the  following 
langoage  contained  in  the  policy: 

"The  said  company  doee  hereby  acree,  ih 
the  erent  of  the  death  of  the  insnred,  subject 
to  all  of  the  terms,  conditions,  exceptions, 
agreementi  and  limitationa  contained  herein, 
and  in  the  application  herefor,  to  pay  to  Bella 
Ijane,  wife,  *  *  *  tbe  sum  hereinafter  stat- 
•ed,  designated  and  aet  forth  as  payable  at  tbe 
end  of  the  Tarlons  years  from  tbe  date  of  this 
poUcT  for  a  period  of  twenty  years,  as  death 
benefit  nnder  Sdiedtde  B  henln,  If  this  policy 
shall  have  been  kept  in  full  force  and  effOct." 

Hie  policy  also  provided  that— 

"At  the  expiration  of  any  year  after  the  first 
year,  for  a  period  of  twenty  years  from  tbe 
date  of  this  policy,  *  •  •  this  company  will 
*  *  *  on  the  proper,  legal  and  satisfactory 
assignment  as  collnterid  security,  for  a  loan, 
and  delivery  t>y  the  insured  of  this  policy  to  the 
said  company,  loan  tbe  insured,  on  tbe  last 
day  of  any  ooe  year  after  tbe  first  year,  the 
■am  bondnafter  designated  as  the  amount  that 
win  be  loaned  on  this  policy  nnder  the  terms 
and  conditions  hereof  at  tbe  end  of  the  various 
.years  from  the  date  of  this  poli(7,  the  sum 
■et  forth  and  stated  in  and  under  Schedule  A 
herein.*' 

On  the  back  of  lite  poUcy  appeared  Sched- 
vlee  A  and  B,  which  for  the  first  four  and  tbe 
twentletb  years  were  as  follows: 


At  tbs  Bod  at 

1  Tear 

2  years 
t  run 
4  r««n 


Schedule  A. 
Cash  Loan. 

None. 

I  126Ji 
193.8T 


Sflhedole  B. 
Daath  Beneflt. 
t  SSOJM 

251.00 
360.00 
190-W 


» yean  UOLEO  tSUM 

It  has  been  said  tbat— 

**Gontract8  of  insurance  are  to  be  construed, 
where  construction  is  permissible,  most  strong- 
ly against  the  insarer  and  in  favor  of  the  in- 
sured.** InsuraDce  Co.  v.  Milling  Co.,  Kan. 
114.  7ft  Pac.  423;  Fire  Association  v.  Taylor, 
70  Kan.  892.  01  Pac.  1070;  Bank  v.  Insure 
ance  Co.,  01  Kan.  IS,  187  Pac.  78,  40  L.  B.  A. 
(N.  S.)  972;  Graff  v.  Insurance  Oo.,  107  Kan. 
648. 193  Pac.  356;  2S  Cyc  789. 

But  U  the  policy  la  not  amblgoooa  there  Is 
no  room  for  tbe  application  of  this  principle 
of  intennvtatlon.  Tba  courts  cannot  change 
Insurance  contmcti  any  more  than  tb^  can 
change  other  ctmtracfa.  There  Is  no  am- 
biguity In  this  policy;  it  specifically  and  de- 


finitely provides  that  the  $250  shall  be  paid 
at  tbe  end  of  the  first  year.  There  is  no 
language  In  the  policy  providing  foi  the  pay- 
ment of  any  sum  during  that  year.  There 
Is  no  liability  if  death  should  occur  within 
the  first  year  after  tbe  policy  was  Issued. 
This  contusion  is  supported  by  tbe  tact  that 
under  tbe  policy  thwe  was  no  cash  loan  value 
for  the  first  year,  and  is  furtbw  supported 
by  tbe  fact  that  tbe  investment  feature  of  the 
policy  Is  very  prominent— at  Ibe  end  <^  tbe 
second  year  and  of  each  year  thereafter  more 
money  could  be  borrowed  under  the  policy 
than  would  have  been  paid  In  as  premiums. 

The  Judgment  Is  reversed,  and  tbe  trial 
court  la^dlrected  to  enter  Judgment  tor  the 
defendant 

BURCH,  MASON,  PORTER;  WEST,  and 
DAWSON,  JJ.,  concurring. 

MARSHALL,  J.  (dissenting).  The  mean- 
ing of  the  policy,  as  far  as  the  first  year  oC 
Its  operation  is  conoemed.  Is  not  clear;  but 
a  fair  construction  would  be  that  as  It  is  a 
life  insurance  policy.  It  Insures  the  life  of  tbe 
Insured  from  the  time  It  Is  issued,  and  that 
the  $250  to  be  paid  at  tbe  end  of  the  first 
year  Is  a  limitation  ca  the  time  at  payment 
if  death  occurs  during  the  first  year  and  not 
an  exclusion  of  payment  if  the  Insured  should 
die  during  that  time.  .  If  the  Interpretation 
contended  for  by  tbe  defendant  Is  correct  the 
policy  would  not  take  effect  until  the  end  of 
the  first  year  so  far  as  life  Insurance  is  cc»i- 
cemed.  That  Is  not  a  reasonable  construc- 
tion of  the  language  used.  If  we  follow  the 
rule  of  Interpretation  that  has  heea  adopted 
In  other  insnrance  cases,  the  conclusim  must 
be  reached  that  $2S0  should  be  paid  at  the 
end  of  the  first  year  If  the  death  of  the  In- 
sured shouM  occur  during  that  year. 

JOHNSTON,  a  J„  joins  in  this  dissent 


(109  Kan.  227) 

CENTRAL  KANSAS  IHOTOR  CO.  v.  KLINE. 

(No.  22800.) 

(Supreme  Court  of  Kansas.   Jane  U,  1921.) 

(SvUohua  bv  the  Ooturt.) 

1.  Sales  ^9462— To  oonstltoto  lien,  title  aot« 
for  purchase  of  persosalfy  mist  be  exeoatetf 
by  pnrebaser. 

A  title  note  given  for  the  purchase  of  per- 
sonal property,  to  eonstitate  a  valid  lien  there- 
on as  against  subsequent  innocent  third  parties, 
must  be  executed  the  pnrehaser,  not  1^  s 
third  par^  who  is  not  a  purchaser. 

2.  Sales  «s9472(t)— Psrehaser  ef  property  on 
which  there  Is  a  lien  not  personally  liable  on 
note,  In  absenoe  of  agreement  to  pay. 

A  purchaser,  or  one  who  obtains  possession, 
of  personal  proper^  on  ^ch  there  is  a  lien 
evidenced  1^  a  duly  recorded  title  note,  is  not 
personally  Uable  on  the  note,  where  bis  name 
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does  not  iQipear  thenoDf  and  he  ham  not  In  uy 
my  agreed  to  pay  tt. 

8.  8>bFO|atlon  «39l7-^Dnlar  ilanboliar  la  poa- 
aesaiaH  Held  aat  ontltlad  ta  aabrofatlea  to  fs- 
palrnaa'a  Ilea  riahta. 

A  Jnnior  Uenbtdder  wbo.  without  the  kao^- 
edge  of  prior  lienhiridera,  takes  possession  of  a 
wrecked  antomobne  and  causea  It  to  b«  repaired 
and  pays  for  the  repairs,  is  not  entitied  to  be 
subrogated  to  the  repairman's  Uen  ligbta. 

Appeal  from  District  Court,  Trego  Coun- 
ty; I.  T.  Pnrcell,  Jndge. 

Action  by  the  Central  Kansas  Motor  Com- 
pany against  H.  F.  Kline.  Judgment  for  de^ 
fbndant,  and  plaintiff  appeala  Reversed, 
and  new  trial  directed. 

John  R.  Parsons,  ot  Wa  Keeney,  and 
Bnrcb,  Utowich  ft  Boyce,  of  Salina.  for  ap- 
pellant 

Herman  Lchia  ot  Wa  Keenoyi  tot  app^ee. 

MABSHALL,  J.  The  plaintiff  appeals 
from  a  jdgument  in  favor  of  the  defendant 
In  an  action  to  replevin  an  automcAile  un- 
der a  recorded  title  note. 

EL  C.  Powell  owned  an  automobile  which 
he  desired  to  exctiange  with  the  plaintiff  for 
a  new  one,  and  went  wttb  the  defendant  to 
Salina  on  April  13,  1917,  for  the  purpose  of 
making  the  excttange.  Powell's  personal  at- 
tempt to  make  the  trade  appears  to  have  been 
unsuccessful.  In  Salina  he  met  3.  M.  Jones, 
the  agent  of  the  plaintiff  at  Wa  Keeney. 
Powell's  home,  and  asked  Jones  to  see  what 
kind  of  a  deal  he  could  make  with  the  plain- 
tiff In  exchanging  the  automobiles.  Jones 
negotiated  with  the  plaintiff  for  that  pur- 
pose and  sacceeded  in  making  an  agreement 
that  the  automobiles  should  be  exchanged 
and  that  Jones  ^onld  execute  to  the  plain- 
tiff a  title  note  for  the  difference  In  value 
between  them.  Jones  executed  such  a  note 
for  $450.  The  note  was  filed  for  record  in 
Trego  county  a  few  days  thereafter.  The 
car  appears  to  have  been  taken  away  by 
Pow^l  and  Jones  and  to  have  been  taken 
to  Wa  Keeney  by  them.  The  defendant,  prior 
to  the  exchange  of  automobiles,  had  signed  a 
note  with  Powell  as  security  for  him,  and  a 
verbal  agreement  had  been,  made  by  which 
Kline  should  have  a  Hen  on  an  automobile 
then  owned  by  Powdl— probably  the  one 
traded  to  the  plaintiff.  On  Jnne  27,  1917, 
Powdl  gave  to  B^ne  a  UU  of  sale  for  the 
new  automobile,  and  soon  thereafter,  with 
the  consent  of  Kline,  drove  It  to  Cheyenne, 
Wyo.  Powell  there  wrecked  tlie  car.  He 
then  notified  the  defendant  to  come  and 
get  It.  The  defendant  did  so,  paid  $137.35 
for  repairs  on  it,  returned  with  the  car  to 
Wa  Keeney  about  August  27,  1917,  and  re- 
corded the  bill  of  sale.  The  plaintiff  after' 
ward  demanded  of  Kline  the  possesaloD  of 
i3ie  car.   That  possesion  was  refiised,  and 


this  action  was  commenced.  From  the  Id- 
fltmcti (ms  it  may  be  gathered  diat  the  de- 
fendant gave  a  reddlvery  bond  and  retained 
possession  of  the  automobile. 

The  Jury  answered  special  qnesdona  aa 
fbllowa: 

"(1)  Was  O.  M.  Jones  the  owner  of  the  auto- 
mobile aued  for  at  the  time  he  executed  aad 
delivered  the  mortgage  note  attached  to  the 
plaintilFs  petition?   Ans.  No. 

"(2)  Did  the  Central  Kansas  Motor  Compa' 
ny  trad^  and  deliver  to  E.  C.  Powell  the  ante* 
mobile  sned  for  in  this  action?   Ana.  Yes. 

"(3)  Did  G.  M.  Jones  trade  and  deliver  t» 
9.  C.  Powell  the  antomobile  sued  for  in  tUs 
action?  Ans.  No. 


"(S)  Did  B.  C.  Powell  agree  to  take  the  auto- 
mobile sued  for  subject  to  a  lien  thereon?  Ana. 
No. 

-'*<6)  Did  E.  G.  PoweU  authorise  O.  M.  Jonca 
to  execute  and  deliver  to  the  Central  Kancu 
Motor  Company  a  titie  note  of  the  car  soed 
for  in  this  action?   Ans.  No. 

"(7)  When  0.  M.  Jones  executed  and  ddiv- 
ered  to  plaintiff  the  title  note  attached  to  plain- 
tiff's petition,  was  be  acting  for  himself  and  in 
bis  own  right,  or  was  be  acting  as  the  agent  nt 
E.  C.  Powell?   Ans.  No  evidence. 

"(8)  At  the  time  he  acqaired  the  car  from 
E,  C.  Powell,  did  the  defendant  have  any  acta- 
al  knowledge  that  the  plaintiff  had  a  Uen  there- 
on? Ans.  No. 

"(9)  Did  the  defendant  intend  to  aeqnire  itU 
auto  from  E.  C.  Powell  free  and  clear  from  MOf 
and  all  incumbrances?   Ans.  Yes. 

"(10)  Did  th$  defendant,  in  reUanee  npoa 
the  clear  title  he  believed  he  was  acquiring,  ex- 
pend money  in  having  said  auto  repaired  and 
get  the  same  Into  his  possession?   Ana.  Te&* 

[1]  1.  The  Judgment  deprived  the  plain- 
tiff of  the  Uen  which  was  attempted  to  be 
retained  at  the  time  the  automobile  was  mM. 
If  the  antomobile  was  sold  to  Jones,  the  title 
note  when  recorded  was  a  valid  and  subsist- 
ing Hen  on  the  automobile  In  the  hands  of  all 
who  thereafter  acquired  any  interest  In  it 
On  the  other  hand.  If  It  was  sold  to  Powdi 
and  Jonra  was  acting  as  an  agent  for  Powdl 
in  the  purchase  ot  It,  PoweU  or  his  agent 
for  him  should  have  «ecnted  the  title  note 
in  order  to  have  given  the  plalnCUt  a  Uen 
on  the  automobile.  The  plaintiff  coold  not 
retain  the  Uen  by  selling  the  automobile  to 
Powell  and  taking  a  titie  note  from  Jtmm. 
It  Is  true  that  the  findings  of  the  Jury  wen; 
in  effect,  that  the  sale  was  made  to. Powell 
and  not  to  Jonea;  the  answers  to  the  flnt 
three  questions  Indicate  that  Jones  was  act- 
ing as  the  agent  of  Powell,  but  the  answer 
to  the  seventh  question  says  that  there  was 
no  evidence  from  which  to  determine  tbit 
fact,  although  the  negotiations  with  3oat», 
his  giving  the  note,  and  the  recital  Id  the 
note  that  "this  note  is  given  for  the  purchase 
of  one  Stndebaker  Six,  aerial  201740,  enghie 
M3St"  tended  strongly  to  show  that  the  aa> 
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UnnobOe  wu  sold  to  Jones  and  that  some 
rabseqaent  arraiigeineat  between  Jones  and 
Powdl  enabled  Powell  to  become  the  owner 
of  It.  The  answers  are  contradictory  to 
each  other  and  cannot  stand  together. 

[2]  2.  On  the  trial  the  Jury  returned  Into 
court,  after  having  retired  to  consider  Its 
verdict,  and  asked  the  conrt  concerning  the 
effect  of  a  Judgment  In  favor  of  the  plaintiff 
on  the  liability  of  the  defendant  to  pay  the 
balance  of  the  note  after  deducting  the 
amount  that  would  be  realized  from  the  sale 
of  the  automobile.  In  response  to  that  in- 
quiry the  court  Instmcted  the  jury  as  fol- 
lows: 

"As  has  already  been  stated  In  the  prevloos 
iDBtroctioDS  given  yon  in  this  case,  the  ques- 
tion  whicli  you  are  called  upon  to  decide  is 
whether,  under  the  terms  of  the  note  attached 
to  plaintiff's  petition,  the  Central  Kansas  Motor 
Company  was  entitled  to  poaseasion  of  the  au- 
tomobile in  qnestion  at  the  time  this  suit  was 
commenced. 

"For  your  Information,  however,  you  are  in- 
structed  that,  if  a  recovery  is  awarded  to  the 
plalntiir  in  this- ease,  it  will  be  entitled  to  poa- 
aession  of  the  automobile,  and  most  sell  the 
same  for  the  purprae  of  paying  the  amonnt,  if 
any,  due  to  it  upon  the  note  attached  to  plain- 
tiff's petition;  and  should  the  car  fail  to  bring 
enough  at  such  sale  to  fuUy  satisfy  the  amooot 
due  plaintiff  on  said  note,  together  with  costs 
of  such  sale,  then  the  plaintiff  would  have  the 
tight  to  collect  from  the  defeodant  tbe  deficien- 
cy, or  the  difference  between  the  proceeds  of 
the  sale  and  tbe  amount  of  the  prindpal  and 
interest  due  on  ssid  note,  with  costs  of  sale. 
On  the  other  hand,  should  the  proceeds  of  such 
sale  exceed  the  amount  due  on  said  note  and 
costs  of  sale,  the  defendant,  Kline,  would  be 
entitled  to  whatever  such  excess  might  be.** 

There  was  no  evidence  to  show  that  the 
defendant  was  liable  on  the  note;  his  name 
did  not  appear  on  It.  and  there  was  no  evi- 
dence to  show  that  he  had  agreed  to  pay  it. 
The  instruction  was  erroneous  and  should 
not  have  been  given;  the  defendant  cannot 
be  compelled  to  pay  the  note  or  any  part  of 
it.  The  Inquiry  of  the  Jury  indicated  that  it 
thought  the  question  material,  and  a  correct 
Instruction  should  have  been  given. 

[3]  3.  Tbe  defendant  contends  that,  even 
If  his  possession  of  the  automobile  is  wrong- 
ful, he  should  be  subrogated  to  the  rights  of 
those  who  made  repairs  on  It  at  Cheyenne. 
If  on  a  new  trial  it  should  be  found  that 
the  plalntltt  was  entitled  to  the  possession 
of  the  automobile  at  the  time  this  action  was 
commenced,  the  defendant's  contention  will 
be  material.  The  argument  of  the  defendant 
la  that  the  parties  who  nuide  the  repairs  had 


a  Uen  on  the  automobile  until  their  daim 
was  paid,  and  that  because  he  paid  that 
claim  he  ts  entitled  to  be  subrogated  to  their 
lien  rights.  The  difficulty  with  the  argu- 
ment is  that  the  defendant  contracted  for 
tbe  re^irs;  that  he  was  primarily  liable 
for  tbem ;  and  that  he  paid  for  making  them. 
The  debt  was  his,  not  that  of  another.  To 
entitle  him  to  subrogation  the  debt  must 
have  been  the  debt  of  another.  As  between 
the  defHidant  and  Powell,  the  debt  mlgbt 
have  been  Powell's;  but  as  between  tbe  de- 
fendant and  the  plaintiff  It  cannot  be  said  that 
the  debt  was  the  i^alntlfTs.  Our  statute 
(section  6082  of  the  General  Statutes  of 
1915)  gives  a  Hen  to  one  who  makes  the 
repairs,  not  to  the  person  who  procures  the 
repairs  to  be  made.  The  defendant  could 
not  have  the  repairs  made  and  thereby  create 
a  lien  on  the  automobile  and  then  take  an 
assignment  of  the  claim  for  repairs  by  pay- 
ing It  or  be  subrogated  to  tbe  repairman's 
rights.  If  the  plaintiff  bad  a  lien  on  the 
automobile  at  the  time  it  was  wrecked,  tbe 
plaintiff  was  entitled  to  the  possession  of  It 
at  that  time,  and  the  defendant  could  not 
then  take  the  car  and  by  causing  repairs  to 
be  made  on  It  create  a  Uen  in  his  fovor  su- 
perior to  the  rights  of  tbe  plaintUF. 

At  present  the  automobile  Is  probably  of 
little  value,  and  its  return  will  not  com- 
pensate the  plaintlflC.  If  the  ^alntlfl  had  a 
lien  on  the  automobile,  be  was  ^titled  to 
Its  possession,  and  should  have  Judgment  for 
Its  return,  or  for  Its  value  at  the  time  the 
defendant  took  possession  of  it.  with  inter- 
est ft<Hn  that  time  until  Judgment  is  render* 
ed,  unless  the  •  amonnt  of  the  two  would 
exceed  the  amount  of  the  note  and  interest 
In  replevin  actions  damages  are  recoverable 
for  depredation  In  the  value  of  property 
wrongfully  detained.  Russell  v.  Smith,  14 
Kan.  366;  Fair  v.  Bank.  69  Kan.  353,  76 
Pac.  S47,  106  Am.  St  Bep.  16S,  2  Ann.  Cas. 
960  ;  34  Cyc.  1664;  note,  69  U  B.  A.  286; 
note,  30  L.  R.  A.  <N.  8.)  371. 

If  the  automobile  is  returned,  and  it  has 
depreciated  In  value  since  it  was  wrecked. 
Judgment  should  be  rendered  against  the 
defendant  for  the  amount  of  its  value  im- 
mediately after  it  was  wrecked  and  interest 
thereon,  less  Its  value  at  the  time  It  is  re- 
turned. In  no  event  should  the  Judgment  In 
favor  of  the  plaintiff  exceed  the  amount  of 
the  note  and  Interest. 

The  Judgment  Is  revmed,  and  a  new  trial 
Is  directed. 

All  the  Justices  coacuning,  exc^  BUBOH 
and  DAWSON,  JJ..  who  did  not  ait 
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LIVINGSTON  V.  LEWIS  at  aU  (No.  23218.) 
{Snpreiae  Gonrt  of  KaiiMS.  /niw  11,  KCl.) 

(Bi/Uabua  »v  the  Court.) 

1.  Pleodini  <s=»422— WbU«  nmrlM  utwer 
doe*  not  raise  Itauo  as  to  existence  of  part- 
nership, timely  objeotloa  aast  be  nade. 

Under  eection  110  of  tbe  Oiva  Code  (Gen. 
St  1915,  S  70(^),  wbicb  provides  that  aUega- 
tions  of  tlie  existence  of  a  partnership  shall 
be  taben  as  trae  auless  tbe  denial  thereof  la 
reriged  affidavit,  when  a  petition  alleges 
tbe  existence  of  a  partnership  and  an  account- 
ing is  demanded  between  tbe  alleged  partners, 
an  unverified  answer  of  the  defendant  does  not 
raise  an  issue  as  to  the  existence  of  the  part- 
nership, and  its  existence  stands  a^nitted; 
but  a  pl^tiff  can  only  take  advantage  of  this 
role  of  the  Oode  hf  a  timtiy  objection,  spedflc- 
ally  pointing  out  to  tbe  court  the  want  of  veri- 
fication to  defendant's  answer;  and  if  plaintilf 
replies  to  the  unverified  answer  and  goes  to 
trial  on  the  issue  of  fact,  and  adduces  his  evi< 
dence  thereon,  and  makes  no  showing  that  he 
was  taken  hy  surprise  by  the  ruling  of  the 
eoart,  and  that  he  was  unprepared  to  produce 
evidence  on  the  issue  whidi  should  have  been 
held  to  be  conceded  b7  the  unverified  answer, 
he  cannot  base  reversal  error  on  the  ground 
that  tiie  trial  emrt  tried  oat  and  detmnined 
the  question  iA  the  existence  of  the  alleged 
partnership  on  the  orldenca  presented  for  its 
detenninatiou. 

2.  Appeal  aad  trror  ^230,  231(2)— Objeo- 
tloa maat  ba  tinely,  aai  auble  aoart  to  ie- 
termlne  Its  slgslflsasosb 

An  objection  to  tiie  snttddiey'  of  a  ^sad- 
tng  should  be  tlmslr  made,  and  it  should  be  so 
dear  and  predse  that  tbe  trial  court  can  read- 
ily discern  its  significance;  and,  if  the  objec- 
tion lacks  in  predsion,  and  tbe  court  is  misled 
thereby,  no  prejudidal  error  con  be  based  there- 
on, following  Emery  v.  Bennett,  97  Kan.  490, 
482,  166  Pac  1076.  Ann.  Caa.  1918D,  437. 

3.  Joint  adventures.  «S35(2)— Evidenoe  held  to 
sbow  that  parties  were  Joint  adventnrers, 
and  to  warrant  aooountlnB. 

The  evidence  and  findings  of  the  trial  court 
examined  and  held  to  establisb  as  a  matter  of 
law  that  tbe  plaintiff  and  defendants  were  en- 
gaged in  a  joint  adventure  to  take  over  a  news- 
paper and  printing  plant,  and  that  an  account- 
ing and  settlement  should  be  bad  between 
them. 

Appeal  from  District  Court,  Gove  County. 

Action  by  A.  B.  Livingston  against  N.  O. 
Lewis  and  W.  J.  Knaus.  From  a  Judgment 
for  defendants,  plaintlfiF  appeals.  Reversed 
and  remanded. 

J.  L.  Travers,  of  Osborne,  and  Edgar  0. 
Bennett,  of  Washington,  Kan.,  tor  appellant 

Clark  &  Beckner,  of  Hoxle,  and  J,  H.  Jen- 
scm.  at  Gore,  for  app^eeo. 

DAWSON,  J.  This  was  an  action  for  an 
accounting  betwe^  plaintiff  and  defendants 


In  an  alleged  partnership  of  a  newqwper  and 
printing  plant  at  Qoin^er.  Tbe  pUtlntUTs 
petition  alleged  that  on  June  30.  1810.  the 
plaintiff,  Livingston,  and  tbe  defendants, 
Lewis  and  Knaus,  entered  into  a  partnership 
agreement  by  the  terms  of  which  they  wm 
jointly  to  pnrdiase  a  new^mper,  the  Gore 
County  Advocate,  and  operate  the  newspaper 
plant  as  partners ;  that  on  tliat  day  they  par- 
.chased  the  newspaper  and  plant  by  a  biU  of 
sale  from  the  owner,  William  Field.  The  con- 
sideration was  $3,841.97,  and  a  copy  of  the 
bill  of  sale  was  attached  to  [daintiff's  petition. 
Phiintiff  aUeged  that  he  contribated  $2,380.40 
to  the  enterprise,  and  that  defendant  Knaus 
contributed  aboDt  $1,000;  that  the  defendant 
Lewis  was  to  manage  and  conduct  the  news- 
paper plant  for  himself  and  his  partners; 
that  there  had  never  been  an  accoontinc  be- 
tween the  partners;  and  that  Lewis  bad 
uniformly  applied  to  his  own  use  the  mcmeya 
received  in  operating  the  property. 

Defendant  Knaus  filed  a  separate  mnswtr 
setting  up  various  matters,  and  he,  too, 
prayed  for  an  acconnting.  Defendant  Lewis 
answered  with  a  g^eral  denial ;  he  also 
pleaded  sundry  matters,  and  alleged  that  he 
had  been  the  bolder  of  a  second  mortgage  on 
the  newspaper  property  given  by  Willian 
Field,  and  that  he  had  foreclosed  tliat  mort- 
gage, and  had  bought  the  property  at  the 
sale  under  the  second  mortgage  foreclosure. 
Neither  of  the  answers  was  verified.  Bat 
the  plaintiff  did  not  demur  to  the  unverified 
answer  of  defendant  Lewis.  He  filed  a  reply 
thereto,  reiterating  charges  of  the  c<niTendoB 
of  the  partnership  property  by  Lewis  to 
cheat  and  defraud  the  plaintiff,  and  repeated 
the  prayer  of  bis  petition.  When  the  case 
came  on  for  trial,  the  court  ruled  that  "the 
Issues  pertaining  to  the  matter  of  partner- 
ship should  first  be  determined."  Plaintiff 
objected,  "for  the  reason  that  there  was  no 
issue  touching  the  partnerslilp,  such  Issue 
being  admitted  on  the  face  of  the  pleadings." 

The  trial  court  then  proceeded  to  beur  the 
evidence.  At  its  condusbm  an  Informal  Ihul- 
ing  was  made: 

"By  tbe  Oonrt:  This  is  rather  a  peculiar  case. 
These  three  men  got  some  money  invested  ia 
a  printing  office,  and  from  the  record  I  think 
none  of  them  wanted  it.  They  combined.  I 
would  hardly  call  it  a  partnership.  They  asso- 
ciated to  keep  the  plant  alive  until  It  could 
be  sold.  I  don't  feel  that  there  was  a  part- 
nerebip  that  could  bind  the  others  for  a  dol- 
lar. They  assodated  themselves,  it  is  true,  in 
trying  to  protect  tbe  debt,  yet  I  don't  figure  that 
there  was  a  partnersh^" 

Judgment  was  accordingly  entered — 

"That  no  partnership  exists  or  ever  has  ex- 
isted, and  for  tbe  defendants  and  against  tbe 
plainUff.  Wherefore  it  is  by  the  court  consid- 
ered, ordered,  and  adjodged  that  the  defend- 
ants recover  their  costs." 
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(1,2]  Vlw  ^Idntlff  appeals.  Insisting  on 
th6  ap|dicatl<m  and  enforcem^t  of  the  Code 
piroTlslon: 

'In  iiB  action*,  all«catiou0  *  of  the 

existence  of  a  *  *  *  partnerBhip  *  •  • 
shall  be  taken  as  true  nnlesfl  the  denial  of  the 
same  be  rerified  by  the  affidavit  of  the  party, 
his  agent  or  attorney.  *  •  • "  Otr.  Code,  | 
110  (Gen.  St.  IftLS.  |  7002). 

Ttae  particular  point  would  bave  been  per- 
fectly good  If  tbe  pikintift  bad  atood  upon  it. 
Beed  t.  Arnold,  10  Kan.  101;  Walker  r. 
Fleming,  87  Kan.  171, 177. 14  Pac.  470;  Hayes 
T.  Insurance  Co.,  96  Kan.  684, 168  Pa&  1107 ; 
Hni  T.  Bepnbllc  Ooonty,  00  Kan.  40, 160  Pac. 
9S7;  SlCycSSe.  Bat  platnUff  did  not  stand 
on  this  point.  He  filed  bis  reply,  and  p^eBen^ 
ed  bis  evidence  bi  sapport  of  bis  all^tltms 
touching  the  existence  of  tba  partnership. 
His  objection  at  the  trial  "that  th«e  was  no 
issue  toDcblng  tb^  partnerBhip,  snch  issue 
being  admitted  on  tbe  face  of  the  Readings," 
was  not  very  Ulumlnatlng  to  a  trial  judge 
who,  perhaps,  had  no  time  to  goeaa  for  bim- 
m3t  just  what  was  the  trouble  with  Lewis' 
answer. 

In  Emery  t.  Bennett,  07  Kan.  400,  155 
]^c.  1079,  Ann.  Gas.  1018D,  437,  It  was  said: 

fThe  principal  error  assigned  is  in  the  ad- 
■lisslmi  of  evidence,  because  the  defendant's 
answer  was  not  verified  as  roq aired  by  the  new 

Code.  Civ.  Code,  }  110;  Bose  v.  Boyer,  92 
Kan.  892,  141  Pac.  1006;  Bead  t.  Dodsworth, 
06  Kan.  117,  147  Pac.  709.  This  assignment 
woald  be  good,  bnt  appellant  filed  a  reply  which 
joined  Issne  on  the  pleaded  defense.  Bridence 
pro  and  con  was  received  concerning  it,  and 
the  appellant  asked,  and  to  some  extent  ob- 
tained, Instractlons  covering  the  defense  plead- 
ed. Counsel  for  the  appellant  never  did  point 
oat  to  the  trial  conrt  frankly  and  specifically 
the  defect  bi  defendants  anawer,  which  was 
the  want  of  verification.   *   •  • 

"We  do  not  think  that  counsel  are  warranted 
in  permitting  even  *an  unfriendly  court'  to  com- 
mit error  by  overmllDg  an  objection  whidi  they 
fail  to  make '  sufficiently  precise  for  the  trial 
judge  to  nnderstand  and  mle  on  Intelligently. 
Can  there  be  any  doubt,  if  the  objection  had 
been  timely  and  dearly  made,  that  the  conrt 
and  opposing  counsel  would  have  seen  it,  and 
that  leave  would  have  been  asked  and  granted 
to  permit  tbe  answer  to  b«  verified?^  ffj  Kan. 
401.  402,  156  Pac.  1075,  Ann.  Cas.  1918D,  437. 

See,  also,  Blalr  t.  McQuary,  100  Kan.  203, 
206,  162  Pac.  1173,  164  Pac.  262. 

[3]  However,  the  question  of  tbe  existence 
of  a  pertnersbip  was  not  tbe  only  nor  the 
most  Imimrtant  matter  involved  in  this  law- 
suit. What  the  plaintiff  wanted  was  not  the 
mere  gratification  of  a  Judicial  assent  to  his 
abstract  contention  that  he  and  the  defend- 
ants were  partners  In  a  business  enterprise. 
He  wanted  an  accounting  and  settlement  of 
tbe  business.  If  it  was  not  an  ordinary  part- 
nership, It  was  some  sort  of  a  Joint  adventure 
which  entitled  the  plalntUf  to  an  account- 
ing. According  to  the  trial  court's  findings, 
which  w«  acc^t  as  correct,  these  litigants 


Invested  some  money  In  a  printing  office. 
They  combined.  They  associated  to  keep  the 
plant  alive  until  It  could  be  sold.  They  asso- 
ciated themselves  for  certain  purposes. 
These  findings  of  the  court  were  deduced 
from  the  evidence  touching  the  business  re- 
latJonship  of  the  litigants.  That  business 
relationship,  not  arising  to  the' dignity  of  a 
true  partnership,  impliedly  did  consist  of  a 
Joint  adventure,  Saunders  v.  McDonough  et 
al.,  191  Ala.  119,  syl.  3,  67  South.  591. 

In  Qoss  T.  Lanln,  170  Iowa,  57,  61,  152  N. 
W.  43.  45,  It  is  said: 

"Although  courts  fn  modem  times  do  not 
treat  a  joint  venture  as  identical  with  a  part- 
nership, it  is  so  similar  in  its  nature  and  in 
the  contractual  relationshipg  created  by  such 
adventure  that  the  rights  as  between  them- 
selves are  governed  practically  by  the  same 
rales  that  govern  partnerships.  As  some  of  the 
courts  hold,  while  a  partnership  is  ordinarily 
formed  for  the  transaction  of  general  business 
of  a  partieolar  kind,  a  joint  adventure,  as  a 
rule,  rdlates  to  th«  idOgle  transactlui,  al- 
though it  may  comprehend  a  bnabwas  to  be  con- 
tinued for  a  period  of  years." 

See  Lumber  Co.  t.  Marshall  (Na  2S18i9  lOT 
Pac.  861,  decided  May  7,  1921. 

Plaintiff  put  a  ctmsiderable  sum  of  money 
into  tbe  adventure.  He  and  defendants  also 
paid  off  a  first  mortgage  on  the  pn^rty. 
Presumably  the  property  has  produced  some 
income.  I>oubtless,  too,  there  are  expenses 
properly  chargeable  to  the  business.  There 
must  have  be^  some  agreement,  some  onder- 
standlifg,  express  or  implied,  between  these 
coadventnrers  touching  tb^r  business  rela- 
tionship, how  the  adventure  should  be  con- 
ducted, how  termiuated,  bow  settlemmt 
should  be  made,  etc.  These,  and  like  per- 
tinent matters,  must  be  considered  In  an  ac- 
counting. The  fact.  If  true,  that  one  of  the 
defendants  held  a  second  mortgage  on  tbe 
property,  and  that  he  foreclosed  that  mort- 
gage, will  not  predude  his  coadventnrers 
from  their  right  to  an  accounting.  They 
were  Joint  owners,  substantially  traanta  In 
common,  of  tbe  property:  they  were  also 
subrogated  to  tbe  rights  of  the  bolder  of  tbe 
first  chattel  mortgage,  and  probably  their 
rights  under  tbe  first  mortgage  which  they 
paid  take  precedence  of  the  rights  of  their 
coadventurer  who  also  claimed  under  a  sec- 
ond mortgage.  We  are  discussing  these  mat- 
ters on  the  assumption  that  the  pleadings  and 
evidence  touching  theee  matters  are  true, 
only  to  illustrate  the  necessity  and  justice  at 
an  accounting,  but  with  no  purpose  to  fore- 
close further  inquiry  into  all  tbe  facts.  So 
far  as  this  record  discloses,  an  accounting 
should  be  had  between  tbe  litigants.  See  dis- « 
cuaslon  of  the  general  subject  of  Joint  ad- 
ventures In  15  B.  a  L.  COO,  and  23  Gyc.  463. 

It  therefore  appears  that  the  judgment  few 
defendants  must  be  set  aside,  and  tba  cftUM 
remanded  for  further  proceedings 

Beversed  and  remanded. 

All  tbe  Justices  concurring, 
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PERKINS  tt  ax.  v.  SAUNDERS  «t  al. 
(No.  23426.) 

(Soiweiiw  Goart  of  KanBM.   Jane  31*  1921.) 

(S^Oabiu  fty  Ike  Oowrt.) 

1.  MIbw  aad  minerals  <8=>73"/2— Leeae  Md  to 
expire  by  own  terms  on  stated  date  unless 
extended  by  production  of  mineral. 

Ad  oil  and  gas  lease  examined,  and  Md 
it  expired  by  its  own  terms  on  a  stated  date, 
nnleee  extended  hy  production  of  mineral. 

2.  MliM  ud  Minerals  «S978(7)— Lawore  of 
oil  and  gas  lease  bold  not  estopped  to  Insist 
on  expiration  of  ieate  according  to  terais. 

A  general  finding  tbat  the  lessors  were  not 
estopped  to  insist  on  expiration  of  the  lease 
accordinc  to  its  terms  was  sastained  by  tbe 
arldenee. 

Appeal  from  District  Court,  Elk  County. 

Action  by  Poster  Perkins  and  wife  against 
IL  Bt  Saiind«is  and  othem  to  cancel  an  oil 
and  gas  lease  and  to  xecorer  possession  of 
the  leased  praulses.  Judgment  for  plaintiffs, 
and  defendants  appeal.  Affirmed. 

John  Madden,  J.  T.  Bntler,  and  J.  T.  Rog- 
ers,  all  of  Wichita,  and  W.  M.  Barrett,  of 
Pratt,  for  appellants. 

J.  W.  Blood,  of  Wichita,  and  A.  F.  Sims,  of 
Howard,  for  appelleos. 

BUBCH,  J:  The  itctlon  was  one  to  cancel 
an  oil  and  gas  lease  and  to  recover  posses- 
sion  of  the  leased  premises.  The  plaintiffs 
recorered.  and  tbe  defendants  appeal. 

Two  questions  are  presented,  which- the  de- 
fendants state'  as  follows: 

"First.  Did  tbe  lease  by  its  own  terms  ex- 
pire on  the  20th  day  of  October,  1920.  unless 
oil  or  gas  in  paying  quantities  had  been  found 
upon  said  land? 

"Second.  If  tb«  lease  did  expire,  were  ap- 
pellees estoniied  to  seenra  a  declaratl<m  of 

its  termination  and  to  evict  aiM>eUants  ? 
*    •    • » 

[1]  The  first  question  la  answered  by  the 
lease  itself,  which  was  executed  on  October 
20,  1917: 

"It  is  agreed  that  this  lease  shall  remain  in 
force  for  a  term  of  three  years  from  this  date, 
and  as  long  thereafter  as  oil  or  gas,  or  either 
of  them,  is  produced  from  said  land  by  lessee." 

Tbe  instrmnent  farther  provided  that,  If 
no  well  were  commoiced  on  or  before  Oe> 
tober  20,  1918.  the  lease  terminated  mUess  a 
stipulated  sum  of  numey  were  paid.  Coat- 
m«icanent  of  a  w^  might  be  d^erred  for 
additional  periods  by  making  similar  pay- 
ments. If  the  first  drilling  resulted  in  a  dry 
hole^  the  lease  terminated,  unless  within  12 
months  from  the  last  rental  period  payments 
were  resumed.  To  secure  development  with- 
in a  year,  the  lessors  offered  a  tKmus.  No 


provision  of  the  lease  extended  the  term  be- 
yond 3  years.  In  tbe  absence  of  production 
by  the  lessees  within  that  period,  and  the 
first-  drilling  was  d(Hie  on  tbe  last  day  (rf 
the  term. 

[2]  The  second  question  is  answered  by 
evidence  favorable  to  tbe  plaintiffs.  In  two 
ways:  First,  the  lessors  said  and  did  noth- 
ing to  estop  them  from  insisting  on  the  terms 
of  the  lease;  second,  the  defendants  com- 
menced their  belated  developm«it  work,  re- 
lying, not  on  any  Inducement  of  the  plain- 
tiffs, but  on  successful  mainteiance  of  their 
contenti<m  that  it  would  be  sufficient  to  have 
the  drill  in  tbe  ground  on  Octot>er  20,  1920. 
The  evidence  was  conflicting,  and  was  open 
to  some  Interpretation  as  to  meaning.  Tbe 
conclusion  of  the  trial  court  was  well  sus- 
tained. 

The  Judgment  of  the  district  court  in  af> 
firmed. 

AU  tbe  Justices  concurring. 


aw  Kas.  sat 

BOARD  OF  COM'RS  OF  TREGO  COUNTY 
V.  TOPEKA  BRIDGE  &  IRON  CO.  at  aL 
(No.  22799.) 

(Saprane  Court  of  Kansas.    June  U,  IflSL 
Rehearing  D«oied  July  7, 19(0.) 

(ByUahut  by  the  Court.) 

1.  Bridees  ^29(6)— County  may  sne  bslMsr 
of  defeotlve  bridge  for  entire  contract  pries 
thoagh  adjoining  county  rdmbnrses  one-feaH 
thereof. 

Where  a  county  contracts  with  a  builder  for 
the  construction  of  a  bridge  on  the  county  tine 
and  pays  to  the  builder  the  foil  contract  price, 
although  the  adjoining  county  reimburses  the 
contracting  county  for  one-half  of  tbe  contract 
price,  the  latter  coun^  may  maintain  an  action 
against  the  builder  for  damages  for  tiie  entirs 
contract  price  where  the  bridge,  on  account  of 
noncompliance  with  plans  and  spedfications*  In 
destroyed  by  high  water. 

2.  Evidence  ^194  — Samples  held  adniisslMe 
to  show  that  bridge  ceastrneted  for  eenaty 

was  defeetlve. 
To  prove  that  the  workmanship  and  ma- 
terial in  the  concrete  abutment  of  a  bridge  was 

defective,  samples  taken  from  the  abutment 
after  it  had  been  blasted  open  with  dynamite 

may  be  introduced  in  evidence. 

3.  Bridges  «=3>20(4)  —  Repair  of  oraoks  In  a 
eoaerate  bridge  beld  not  to  ramedy  defeetiM 
woriiManshIp  and  material. 

Repairing  cracks  tai  a  concrete  bridge  will 
not  remedy  defective  workmanship  and  matcrinl 

used  in  its  construction. 

4.  Bridges  ^20(4)— Abntments  sbenU  sap- 
port  bridge  though  oontract  dnee  not  rafslre 
approaches  to  support  abntmenta. 

Where  a  contract  for  the  construetloB  of  a 
bridge  does  not  provide  that  the  approaches  shall 
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be  BO  built  w  to  support  the  abutmeDts,  the 
•batmeute  •honld  be  bo  cotutracted  that  tbey, 
without  the  ^itpnachei,  will  support  the  bridge. 

Appeal  from  District  Coart,  Trego  Oounty. 

Action  by  the  Board  of  County  Commis- 
slonerfi  of  Trego  County  against  the  Topeka 
Bridge  &  Iron  C<Hnpaiiy  and  another.  Jndg- 
ment  for  plaintiff,  and  defendants  appeaL 
Affirmed. 

Herman  Ltmg,  of  Wakeeney,  and  D.  B. 
Hite,  of  T<^ka,  for  appellants. 

W.  L.  Say^,  J.  Q.  Sayers,  and  J.  8. 
Partcer,  all  of  Hill  City,  and  John  B.  Parsona, 
of  Wakeen^,  for  appellee. 

MARSHALL,  J.  The  plalntltt.  recorered 
a  Judgment  against  the  defendants  for  dam- 
ages sustained  by  reason  of  defective  work 
and  materials  In  a  bridge  buUt  by  the  To< 
p^  Bridge  &  Iron  Company  for  the  plain- 
tiff, and  the  def«idant8  appeaL 

The  bridge  company  entered  Into  a  con- 
tract with  the  plaintiff .  to  build  a  cement 
bridge,  according  to  certain  plans  and  sped* 
ficatlons,  on  the  county  line  between  Trego 
and  Graham  counties  for  |2,145,  and  gave 
a  bond  In  that  sum,  signed  by  the  bridge 
company  and  by  the  Lion  Bonding  &  Surety 
Company,  for  the  construction  of  the  bridge 
In  strict  accordance  with  the  plans  and 
spedflcatlons,  and  for  the  indemniflcatlon 
of  the  plaintiff  against  any  loss  or  Injury 
which  It  might  sustain  by  reason  of  any 
defect  in  workmanship,  design,  quality,  or 
quantity  of  materials  used  In  the  bridge  dar- 
ing the  term  of  four  years  from  and  after 
its  completion.  The  bridge  was  washed  oat 
and  destroyed  by  high  water  within  four 
years  after  It  was  completed. 

The  Jury  returned  a  verdict  In  favor  of  the 
plaintiff  for  $2,347.31,  the  amount  paid  to 
the  bridge  company  for  the  construction  of 
the  bridge,  toother  with  Interest  thereon. 
Htkt  answers  ot  the  jury  to  special  questions 
showed  that  the  bridge  company  did  not 
construct  the  bridge  in  accordance  wlUi  the 
plans  and  Bpedficatl<ms ;  that  the  workman- 
diip  on  tb&  bridge  was  poor;  that  materials 
used  In  its  oonstnictlon  were  defective,  and 
ot  a  grade  inferior  to  that  called  for  In  the 
plans  and  nieciflcatlons ;  that  the  poor  work- 
manship and  defective  materials  caused  the 
bridge  to  give  way  under  the  pressure  of 
bi^  water;  and  t3iat  It  would  bare  been 
impossible  to  bave  repaired  the  bridge  at 
any  time  after  Its  completion. 

[1]  1.  Tlie  defendants  complain  of  the  fol- 
lowing instruction: 

*lf  yon  find  by  a  preponderance  of  the  evi- 
dence that  the  bridge  in  questiim  was  defective, 
either  by  reason  M  ■  defect  in  workmanship, 
ierign,  quantity,  or  quall^  ot  material  used  in 
Its  conatniction,  and  that  such  defect  resulted 
from  faUnre  on  the  part  of  said  bridge  com- 
pany to  construct  said  stroctnre  In  accordance 
with  the  plans  and  specifications  set  out  in  the 


contract,  and  if  you  further  find  that  the  plain- 
tiff suffered  any  loas  by  reason  of  such  defect  or 
defects,  then  you  will  find  for  the  plaintiff,  for 
whatever  loss  the  evidence  eetabliBbea  that  the 
plaintifl!  has  suffered,  not  exceeding,  however, 
the  sum  of  12,146,  with  interest  from  May  80, 
1918;  unless  yon  should  further  find  that  the 
collapse  ot  said  bridge  was  the  result  of  the 
negligence  of  the  plaintiff  in  Improperly  loading 
said  bridge  and  constructinf  the  approaches 
thereto,  in  which  ease  your  verdict  should  be 
for  the  defendant"  , 

Two  objections  are  urged  to  tUs  Instruc- 
tion; one  is  that  It  permitted  the  Jury  to 
find  breaches  of  the  contract  other  tlian 
those  alleged  in  the  petition;  and  the  other 
is  tliat  there  was  no  evidence  to  show  tbe 
amount  of  damage  sustained  by  tbe  plain- 
tiff. The  answers  to  tbe  special  questions 
showed  a  naml>er  of  breaches  of  the  con- 
tract, but  an  examination  of  those  answers 
and  of  the  petltton  reveals  that  all  the 
breaches  shown  by  the  answers  were  within 
tbe  allegations  of  the  petition.  It  is  thought 
not  necessary  to  set  out  the  allegations  of 
the  [>etition  or  the  answers  to  the  questions 
for  tbe  purpose  of  showing  the  correctness 
of  this  conclusion.  The  petition  alleged 
tliat  $2,145  was  paid  by  the  plaintiff  to  the 
bridge  company  for  the  building  of  the 
bridge,  and  the  answers  to  the  special  ques- 
tions showed  that  the  bridge  was  worthless 
and  useless;  the  damage  then  must  have 
been  the  contract  price,  with  the  interest 
thereon.  But  the  defendants  urge  that  the 
plaintiff  paid  <mly  one-half  of  the  contract 
price,  and  that  Graham  couuty  paid  the 
other  half.  The  contract  was  made  with 
Trego  county;  Graham  county  does  not  ap- 
pear to  have  been  a  parly  to  it  The  $2,145 
was  paid  by  Trego  county,  but  it  appears 
that  Graham  county  reimbursed  Trego  coun- 
ty for  one-half  of  tliat  amount  It  may  be 
that  Trego  county  will  be  responsible  to 
Graham  county  for  one-half  of  the  amount 
of  the  Judgment  after  It  is  rollected,  but 
that  docs  not  concern  the  defendants  if 
Tr^  county  had  the  right  to  maintain 
this  action  for  the  entire  amount.  The  con- 
tract and  the  payments  give  to  Tr^o  county 
the  right  to  maintain  this  action  for  the 
foil  amount  of  the  loss  sustained  by  reason 
of  tbe  defective  ccmstruction  of  tbe  bridge. 
Civ.  Code,  {  27  (Gen.  St  1815,  |  6017). 

[2]  2.  Complaint  Is  made  of  the  evidence 
introduced  to  show  tliat  defective  workman- 
ship and  materials  were  used  in  the  con- 
struction of  the  bridge.  Seme  time  after 
It  bad  broken  down,  one  of  the  piers  or 
abutments  was  opened  by  exploding  dyna- 
mite in  It,  and  material  taken  from  the  In- 
side of  the  plor  was  Introduced  in  evidence. 
Th^t  material  could  be  crushed  by  the 
fingers,  and  showed  that  shale,  a  material 
not  called  for  In  the  contract,  was  used  In 
mixing  tbe  concrete  for  tbe  pier.  It  is 
argued  tbat  the  explosion  of  the  dynamite 
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would  ban  a  tmSmer  to  <TU8h  tbe  omcrete, 
ana  make  It  Mabl&  fnils  critldna  the 
errtdenoe  cannot  be  nutalned;  tn  addition 
flien  was  oflier  evidence  to  show  tliat  the 
WOTkmanshlp  and  materials  used  In  the  abut- 
ment were  defective — an  opening  Into  the 
abutment  for  tbe  purpose  of  Introdndng 
the  dynamite  was  r^dUy  made  wltb  a  bar 
of  lion  wiQiont  tbe  nee  of  a  hammer.  Tbat 
could  not  have  been  done  If  tbe  concrete 
had  been  pnqtfrly  mixed  and  composed  of 
proper  materials.  There  was  other  evidence 
to  show  tbat  tbe  concrete  was  not  pn4>eTly 
mixed— tbe  sand  and  cement  were  In  sepa- 
rate layers,  and  In  po<^et8  In  the-abntment 

[3]  3.  Lai^  cracks  appeared  In  tbe  bridge 
before  It  was  destroyed.  The  defendants 
Insisted  that  those  cracks  could  have  been 
repaired  at  an  expense  not  exceeding  $450. 
There  was  evidence  to  show  that  the  cracks 
which  altered  before  the  bridge  washed 
out  could  have  been  repaired  for  that  sum, 
but  that  did  not  include  replacing  the  de- 
fective material  In  the  bridge  by  other 
material  of  the  kind  and  character  required 
by  the  spedflcatfons.  The  cracks  might  have 
been  repaired,  but  repairs  could  not  remedy 
the  defective  workmanship  or  materials. 
That  could  be  done  only  by  replacing  the 
bridge  with  a  new  one  pr<^erly  constructed 
wltb  the  kinds  of  materials  called  for  by  tbe 
I^ns  and  specifications.  The  Jury  found 
that  it  would  have  been  impossible  to  repair 
the  bridge  at  any  time  after  its  completion. 
That  most  have  been  true  if  defective  work- 
manship and  materials  were  used. 

[4]  4.  Another  questl<m  was  presented  by 
tbe  defendants.  Tbe  contract  provided  for 
tbe  construction  of  a  bridge,  not  for  making 
the  approaches  thereto.  Trego  and  Graham 
counties  bnllt  the  approaches.  Complaint 
la  made  of  the  oonatruction  ot  tbe  one  built 
by  Trego  connty.  ^Hie  defendants  argne 
tbat  Its  pnver  oonatruction  was  neceBsaiy 
to  anroort  tbe  abutment  and  keep  it  trcm 
giving  way  under  tbe  wel^t  of  the  bridge 
during  bliAi  wata.  Tta  approach  was  made 
of  earth  thrown  against  Uie  pier.  In  answer 
to  special  questions  the  Jury  ft>und  tbat  this 
apEffoacb  was  sufficient  to  withstand  tbe 
acUim  of  the  vrater  In  case  of  tresbet,  and 
tbat  the  washing  away  of  the  approach  was 
not)  the  proximate  cause  of  the  collapse  id 
tlie  bridge.  Tbe  approadi  might  have  been 
made  of  piles,  none  of  whicb  would  have 
toudied  the  pier,  and  would  not  have  s^ven 
it  'any  substantial  atutpport  Neltbor  the 
contract  nor  tbe  plana  and  spedflcations 
provided  tbat  the  a;[^roacbe8  should  snpport 
tbe  pier.  It  should  have  boen  cwatructed 
under  the  contract  In  such  a  way  ttiat  it 
atone  would  snpport  tbe  bridge. 

The  Judgment  la  affirmed. 

All  tbe  Justices  amcurrlng,  exc^  DAW- 
SON. J.,  i»'ho  did  not  sit 


cm  Kas. 

GREENE  V.  ATCHISON,  T.  &  8.  P.  RY.  CO. 
(Ne.  23243.) 

(SnpreoM  Ooort  of  Kansas.  June  11,  ISSL) 

(ByUahua  hy  the  Vourt.) 
Railroads  ^338— Automobile  driver  heM  set 
entitled  to  Invoke  last  dear  efcanoe  rale^ 

An  antomobile  owner  who  nefUgently  at- 
tempts to  drive  his  car  aeross  a  railroad  track 
cannot  recover  from  the  railroad  company  for 
the  injury  done  to  the  car,  where  It  is  hit  I? 
a  passing  train,  which  leaves  the  car  by 
ride  of  the  track  in  such  a  position  tfa^  in  a 
few  minutes  It  la  ttnA  by  another  train,  the 
engineer  on  which  does  not  see  It  in  time  to 
stop  his  train  before  eoUIAng  nitt  It. 

Appeal  from  District  Court,  Finney 
County. 

Action  by  A.  B,  Greene  against  the  Atchi- 
son, Topeka  ft  Santa  Ballway  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Reversed,  with  directions. 

W.  R.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  Wm.  Osmond,  of  Great  Bend, 
and  Wnr.  Bastim  HuMilson,  of  Oardeo  Gtly, 
for  appellant 

HosklnsoQ  ft  Fl^d  and  Fo8ta>  A  Voster, 
all  ot  Qardm  OUj,  fw  appellee. 

MABRHATTib  J.  Tte  idalntlff  recovered  s 
Judgment  against  tbe  defendant  for  damages 
to  an  automobile  caused  by  a  orillslon  with 
one  of  the  trains  of  the  defendant  at  a  croe*- 
tng  of  a  public  highway  In  Oray  county.  Hie 
defendant  appeals. 

The  evidence  of  tiie  ptaintiff  tended  to 
prove  tbat  be  was  driving  an  automobOs  east 
on  tbe  Santa  F6  trail  along  the  north  side  of 
tiie  right  of  way  of  tbe  defendant;  Out 
there  was  an  embankment  which  obscured  ttie 
view  of  the  railroad  to  one  travdlng  abmg 
the  trail;  that  tbe  top  of  the  car  and  ba(± 
curtain  were  ui^  but  tbe  ride  curtains  woe 
not  on ;  that  i^intlfF,  about  10  rods  before 
be  turned  south  to  cross  tlie  railroad  tradt 
looked  for  trains  but  did  not  see  any;  ttat 
be  did  not  look  when  be  turned  to  cross  the 
track;  tbat  <m  the,  east  side  of  tbe  road 
where  tb^  collision  occurred  there  was  a  wing 
fence  4  or  5  feet  high  which  closely  approach- 
ed tbe  railroad  track;  that  tLtter  be  tuned 
he  saw  a  passenger  train  coming  from  tbe 
west,  but  be  was  fbea  so  dose  to  tbe  track 
that  be  could  bot  stOQ  In  time  to  arotd  a  coi- 
llslon,  and  quickly  veered  to  ttie  right  and 
ran  ofT  tbe  road  into  a  culvort ;  tbat  bis  ctr 
was  sttll  ao  near  to  the  trade  that  It  wis 
strudc  by  the  east-bound  train;  tbat  he 
looked  to  the  east  and  saw  anotbAr 
pamenger  train  beaded  west  waiting  on  s 
side  track  at  a  statlni  about  2  miles  dlstut 
for  the  first  train  to  pass;  tiut  ttie  automo^ 
bUe  was  then  about  2  feet  frnn  tbe  rail,  and 
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be  knew  tbat  It  would  be  struck  by  the  west- 
bound trabi;  that  he  attempted  to  move  the 
car  away  from  the  railroad  track,  but  w^ 


"In  this  eau  the  plaintiff  was  reipotiBible  for 
his  car  belsff  in>the  situation  it  was  at  the  time 
it  waa  Btrack  br  Ko.  11;  the  engineer  waa  not 


unable  to  do  so;  that  he  went  to  a  bouse  ^'^^  *  lookout  for  an 

about  a  half  a  mile  awa;  to  get  help  to 
move  his  cai";  and  that  he  obtained  assist- 
ance, but  before  he  returned  the  west-bound 
passenger  train  struck  the  automobile  and 
did  further  damage  to  It  A  demurrer  to  the 
plalntUT's  evidence  waa  .overruled. 

The  defendant  then  Introduced  evidence 
which  tended  to  show  that  the  antomobile 
was  first  seen  by  the  engineer  of  the  second 
train  when  It  was  75  feet  from  thf  automo- 
bile; that  It  waa  then  impoaelble  to  stop  the 
train  in  time  to  avoid  striking  the  automo- 
bUe;  that  the  train  could  not  be  stopped  In 
leas  than  1,500  feet ;  and  that  the  st^Iadder 
of  the  enghie  slightly  struck  the  car. 

Special  questions  were  answered  by  the 
jary,  some  of  wtalc3i  were  as  follows: ' 

Was  there  anything  to  prevent  the  engi- 
neer on  No.  11  seeing  plalnt^a  automobile  In 
time  to  have  stopped  train  No.  11  and  avoided 
injury  by  tbat  train?  No. 

"2.  Oonld  the  engineer  on  No.  11  witit  ordi- 
nary care  have  discovered  the  aotomobfle  of 
idaintiff  in  time  to  have  prevented  the  -damage 
to  said  antomobile?  Tea. 

"3.  Waa  the  engineer  of  defendant's  train  No. 
11  guilty  of  negligence  in  failing  to  see  the 
antomobile  of  plaintiff  in  time  to  have  avoided 
further  injury  thereto  by  said  train?'  Yes. 

"1,  How  far  from  the  crossing  was  No.  11 
when  the  engineer  first  discovered  that  the 
automobile  was  In  danger?  Seventy-five  feet 

"2.  After  the  engineer  discovered  that  the 
antomobOe  was  so  near  the  trade  aa  to  be  in 
danger,  what,  if  anything,  should  he  have  done 
wUdi  wonld  have  averted  the  danger?  Noth- 
ing. 

"3.  If  yon  find  that  defendant  was  negligent, 
state  fully  in  what  such  negligence  consisted 
and  who  waa  guilty  of  it.  Carelessness  in  not 
watching  to  see  if  the  traA  was  clear,  by  the 
engineer.** 

TtQ  court  instructed  the  Jury,  In  part,  aa 
follows: 

"The  evidence  In  this  case  deariy  indicates 
tbat  plaintiff  is  not  entitled  to  recover  for  any 
damage  received  by  his  automobile  occasioned 
by  a  collision  with  east-bound  train,  for  the 
reason  that  he  failed  to  stop,  look,  and  listen 
for  the  approaching  train  befofe  attempting  to 
cross  the  railroad  track;  and  yon  will  not  be 
required  to  consider  any  injuries  received  from 
the  et^sion  with  the  east-bound  train,  or  con- 
rider  the  CMidnct  of  the  defendant  and  its 
employees  in  running  and  operating  that  train. 
•  •  • 

"I  instruct  yon  thijt  if  yon  find  from  the  evi- 
dence tbat  after  the  automobile  had  been  struck 
by  train  No.  2,  the  passenger  train  east  bound, 
that  it  was  so  Injured  that  plaintiff  could  not 
remove  it  from  the  place  of  danger,  then  plain- 
tiff's negligence  prior  to  his  collision  with  train 
No.  2  would  not  bar  a  right  of  recovery  against 
th«  defendant" 


Hie  defendant  requested  the  following  In- 
ttnctSoD,  wblch  was  not  givoi: 


automobile  stopped  near  the  track,  nor  was 
he  obliged  to  attempt  to  bring  the  train  to  a 
stop  unto  he  realised  the  automobile  waa  in 
danger  on  account  of  its  proximity  to  the 
track.  If  he  did  not  discover  the  danger  un- 
til it  was  too  late  to  avert  it,  the  d^endant 
would  not  be  liable  in  this  case." 

The  plaintiff  invokes  the  mle  of  the  "last 
dear  chance"  The  ant(nnoblle  was  atand- 
iug  In  BUdi  a  Bitaation  as  rendered  it  impo»- 
idble  for  the  enginemcm  to  determine  trtm  a 
distance  that  Qie  train  would  atrike  it,  even 
if  tb^  had  seen  it  They  were  not  required 
to  anticipate  that  an  automobile  might  be 
standing  beside  the  trade  near  enoogb  to  be 
hit  by  a  passing  train,  nor  to  keep  a  lookoht 
for  an  automobile  in  such  a  tituatlon.  ^e 
UabUlty  of  the  railroad  did  not  attach  until 
after  its  onployte  bad  actually  seai  the  au- 
tomobile and  realised  that  the  train  would 
hit  it  This  mle  Is  suinKirted  by  Railway 
Go.  V.  Prewitt.  69  Kan.  734.  54  Pac  lOGX; 
Dunlap  T.  Railway  Co.,  87  Kan.  197, 123  ^c. 
754,  and  Morris  t.  Railway  Co.,  108  Kan.  220, 
173  Pac.  846.  In  the  last  case  this  language 
was  used: 

"The  rats  of  speed  through  such  a  country 
could  hardly  be  regarded  as  excessive  towards 
any  one,  but  if  it  had  been  so  a«  to  persons 
rightfully  on  the  track,  it  could  not  be  a  viola- 
tlon  of  duty  to  a  trespasser  wbose  presence  was 
not  within  reasonable  antidpatlon.  Ndther 
was  the  failure  of  the  trainmen  to  keep  a  look- 
out along  the  track  all  of  the  time,  or  a  failure 
to  have  discovered  the  diild  at  the  earliest 
possible  moment,  a  violation  of  their  duty  to 
him.  (Nolan  v.  N.  York,  N.  Haven  &  Hartford 
R.  R.  Co..  53  Conn.  461;  note,  82  L.  R.  A. 
[N.  S.]  664.)  The  men  in  charge  of  the  train 
are  not  required  to  goard  againat  a  danger 
which  ia  not  to  be  anticipated,  and  under  the  dr- 
Gumatances  of  this  case  they  owed  the  injured 
diild  no  dut7  until  they  saw  him  on  the  track 
and  in  a  place  of  danger.  All  the  facta  show, 
and  the  finding  of  the  Jury  is,  that  the  engi- 
neer shut  off  the  steam,  applied  the  emergency 
brakes,  and  did  all  in  his  power  to  save  the 
little  one  as  soon  as  he  was  discovered  on  the 
track.  Liability  of  the  defendants  for  sudi  an 
Injury  can  only  result  from  a  violation  of  their 
duty  to  the  injured  child,  and  since  it  has  been 
established  that  no  duty  to  it  was  violated,  no 
recovery  can  be  had  against  the  defendants  for 
the  lamentable  acddent"  103  Kan.  225.  173 
Pac.  348. 

The  defendant  relies  on  McBeth  v.  Railway 
Co.,  95  Ean.  364,  148  Pac.  621.  and  Rule  v. 
Railway  Co.,  107  Kan.  479,  192  Pac.  729.  In 
the  former  case  the  court  said: 

"Where  through  seme  unknown  cause  an  au- 
tomobile engine  stopped  on  a  railway  crossing 
in  the  open  country  and  a  heavy  passenger  train 
waa  speeding  towards  tbe  crossing  at  56  miles 
an  hour  from  a  point  In  plain  view  half  a 
mile  away,  and  the  occupants  of  the  car  step- 
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ped  ont  and  began  to  apply  tliemielTea  in  s«ek- 
Ii^  to  crank  l^e  car  and  to  pnab  It  from  thft 
track,  and  where  the  engineer  of  the  train 
VpUed  the  emergency  brakes  as  soon  as  he  had 
a  chance  to  discover  that  the  car  was  stalled 
OQ  the  track,  but  the  train  was  not  stopped  in 
time  to  prevent  a  collision,  the  railway  company 
cannot  be  held  to  have  been  negligent  nor  Ua- 
ble  in  damages  for  the  valae  of  the  car."  SyL 
par.  2. 

engineer  has  other  duties  besides  ob- 
serving the  track,  and  the  duty  of  observing 
the  track  nay  be  asslghed  to  the  fireman.  In 
tUs  case  the  engineer  says  he  might  have  had 
fats  attention  drawn  away  from  the  track  at  the 
moment  the  antomohile  stopped  on  the  track, 
but  the  fireman  saw  it.  The  enginemen  wonld 
not  be  expected  to  assome,  at  the  very  first 
instant  of  obaervatioo,  that  the  automobile 
would  stop  on  the  track  or  that  something  was 
the  matter  with  it  so  that  it  could'  not  be 
cranked  and  driven  or  pushed  off  the  track.** 
«6  Kan.  870,  148  Pac.  623. 

The  i^lntlff  crltlclEea  H<Setb  t.  Railway 
COk,  and  contcaods  that  tt  Is  out  of  harmony 
with  other  decisitnia  of  this  court  rendered 
both  before  and  after  that  case  was  decided. 

court  la  not  di^osed  to  either  criticize 
that  decision  or  to  abandon  the  rule  there 
followed.  Under  the  rules  declared  In  Dun- 
lap  T.  Railway  Co.  and  in  McBeth  t.  Railway 
Co.,  tbB  Instruction  requested  by  the  de- 
ftadant  should  have  been  given,  and  It  was 
reverslUe  raror  to  refuse  to  give' it;  the  me 
given  by  tiie  court  did  not  correctly  state  the 
law. 

In  Rule  T.  Railway  Co.,  supra,  the  court 
held  fliat  one  who  had  negllgratly  drlv«i  his 
car  into  a  switchyard  and  onto  a  railroad 
tra^,  where  tt  was  struck  by  a  trtLtn  being 
nrltdwd  In  one  direction,  and  was  left  near 
another  track  and  was  soon  thereafter  struck 
by  another  train  b^g  switched  in  the  oppo- 
att«  direcUw,  was  not  entitled  to  the  beneflt 
of  the  last  dear  chance  rule.  The  plaintiff 
contoida  that  the  Rule  Case  may  be  distin- 
guished from  the  inresent  one,  in  this,  that  in 
the  presmt  case  the  engineer  was  where  he 
«ouId  see  the  autinnobile  In  time  to  have  stop- 
ped his  train,  while  in  the  Rule  Case  there 
was  no  one  on  eithw  train  that  strudc  the 
antfHnoblle  who  could  have  seen  It;  both 
trains  there  badted  against  the  autmnoblle, 
and  there  was  no  <me  at  the  rear  of  either 
train  to  look  out  tar  obstructlcms  m  to  give 
warning.  Tbe  presrait  case  comes  vriUdp  the 
prindi^  followed  in  the  Rule  Case  for  the 
foUoning  reasm:  Ther^  no  cme  saw  tne 
car;  tme,  no  «ie  saw  the  car  until  It  was 
too  late  to  prevent  injury. 

The  jud^ent  is  reversed,  and  because  (tf 
the  finding  of  the  Jury  that  the  train  was 
only  76  feet  from  the  crossing  when  the  en- 
gineer first  saw  the  car,  the  trial  court  Is 
directed  to  raider  Judgment  fw  tin  de- 
fendant. 

All  the  Justices  cwcurrii^ 


(IM  Kan.  SB) 
VONPELDT  V.  8CHNEIDEWIND  et  aL 
(No.  23038.) 

(Supreme  Court  of  Kansas.    Jtme  11,  192L) 

(avUahut  by  the  0<mrt.) 

1.  Teaaaey  la  oomnon  ^15(10)— Pewestise 
sader  deed  fron  alleged  sole  heirs  wM  war* 
rasty  presnned  adverse  to  heirs  set  Jetstag. 

A  deed  describing  the  grantors  as  the  sole 
and  only  heirs  of  a  former  owner  who  had  died 
intestete,  and  the  property  conveyed  as  tiie 
land  itself,  is  to  be  interpreted  as  pnrpofting 
to  convey  a  foil  title,  and  possession  taken  aa- 
der  it  is  presumed  to  be  adverse  to  any  heirs 
not  j<rining  in  ite  execution,  noCirfthstaadtag 
ite  covenants  are  that  the  grantors  are  seissd 
of  "a  fuU  interest,"  and  warrant  and  de* 
fend  "their  said  interest** 

2.  Tesasey  la  oosines  «es»I5(II)— EvUaaet 
sustaliilttB  title  by  posseaalOB  for  mots  tbH 

15  years. 

The  evidence  is  bdd  to  show  adverse  pes- 
session  for  more  than  fifteen  years,  and  tbs 
acquiring  of  title  by  the  plaintiff  before  tbs  se- 
tion  was  begun. 

3.  Admissibility  sf  evMesee. 

The  question  whether  certain  evidence  was 
properly  admitted  is  not  passed  upm  because 
the  error,  if  any,  would  not  be  a  ground  irf 
reversal. 

Appeal  from  District  (3onrt,  Ellis  Ckranty. 

Suit  by  Christian  Vonfeldt  against  Un. 
William  Schnddewlnd  and  others  to  quiet 
title.  Decree  for  complainant,  and  defend- 
ante  appeal.  Affirmed. 

Guy  L.  Hursh,  of  Holtm,  Corlett  &  CUre, 
of  JoUet,  III.,  A.  D.  Gilkeson  and  C  M.  H<^ 
qulst,  both  of  Hays,  and  C.  M.  Monroe,  of 
Topeka,  for  appellante. 

¥1.  C.  Flood  and  E.  A.  Rea,  both  of  Hays, 
for  appellea 

MASON,  J.  In  an  action  begun  December 
6, 1917,  Christian  Vonfeldt  obUlued  a  decree 
qnletlDg  title  to  a  quarter  section  of  land  and 
Mrs.  William  Schneidewlnd  and  Bmiard  Me> 
NUT  appeal.  As  against  tiie  antdtonts;  the 
plaintifTs  title  reste  npon  possession  fbr  15 
years  and  th»  question  in  controrersy  Is 
whethor  sudi  possession  as  to  tbaa  was 
adverse. 

[1].l.  The  land  was  originally  owned  iv 
John  McNlfl  and  Owen  UcNUT.  John  UcNlff 
died  Intestate^  and  bis  half  Interest  passed 
to  his  widow,  Bxidget  McNlff,  and  tMs  live 
children,  two  of  whom  are  the  appdlsnta. 
Bridget  McNlff  thereby  became  Oie  owner  <tf 
a  one-fonrth  interest,  and  eacta  diUd  <tf  a 
one-ttwentl^  Interest  Owm  McNiff  obi* 
veyed  his  interest  to  David  McNlff,  who  coa- 
veyed  It  to  Bridget  McNlfi;  whose  Intoest 
was  ther^  increased  to  ttuee-fonrths.  The 
ttUe  stood  In  this  condition  nntU  Bridfd 
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McNlff  and  her  three  children  other  than 
the  appellants  united  In  a  deed  to  Mrs.  M. 
Dowler  and  Hiram  Rnssell,  which  was  exe- 
cuted November  SO,  1900,  and  recorded  Jan- 
nary  7,  1901.  Possession  has  been  held  ever 
since  under  that  deed,  the  rights  of  the  gran- 
tees through  a  series  of  conveyances  having 
imssed  to  the  plaintifT  June  30,  1917.  Tbe 
correctness  of  the  judgment  tnms  principal- 
ly npon  whether  the  deed  to  Mrs.  M.  Dowler 
and  Hiram  Russell,  in  which  the  ai^llauts 
did  not  join.  Is  to  be  construed  as  purporting 
to  convey  the  fall  title  to  the  land.  The  deed 
which  was  executed  In  Illinois,  read: 

"This  iDdentare,  made  this  15th  day  of  No- 
Tember,  A.  D.  1900,  between  CatfaeriDe  Mon- 
ohan,  a  widow.  Margaret  A.  McNiff,  single, 
Ellen  McNiff,  Bingle.  and  Bridget  McNiff,  a 
widow,  sole  and  only  heirs  of  John  McNiff,  de- 
ceased, and  of  Will  county  in  tbe  state  of 
Illinois,  of  tbe  first  part,  and  Mrs.  IL  Dowler 
■nd  ^ram  RnsseU,  of  Ellis  county  in  the 
state  of  Kansas,  of  tbe  second  part 

"Vntnesseth.  that  the  said  parties  of  the 
first  part  in  consideration  of  the  sum  of  twelve 
hundred    and    dollars,  the  re- 

ceipt whereof  is  hereby  acknowledged,  do  by 
these  presents  grsnt,  bargain,  sell  and  convey 
unto  said  parties  of  the  second  part,  their  heirs 
and  assifnB,  aU  the  following  described  reel 
estate,  sitaated  in  tbe  county  of  BlUs  and 
state  of  Kansas,  to  wit: 

"The  northeast  qnarter  of  section  No.  nine- 
teen (19)  in  township  No.  twelve  (12)  south 
of  range  No.  nineteen  (19)  west  of  the  6tb 
P.  M.,  containing  one  hundred  and  six^  (100) 
acres. 

**To  have  and  to  hold  the  same,  together 
with  all  and  slngnlar  the  tenements  and  appur- 
traanees  tberemito  belonging  or  in  anywise 
appertaining,  and  said  parties  of  the  first  part 
for  themselves,  their  beirs,  executors  of  ad- 
ministrators do  hereby  covenant,  promise  and 
agree  to  and  with  said  parties  of  the  second 
part,  that  at  the  deliverr  of  these  presents 
they  are  lawfully  seized  of  a  full  interest  In 
the  above-described  premises,  and  that  they 
will  warrant  and  defuod  their  said  interest 
tberaln  to  the  said  paities  of  the  aeomd  part, 
th^  beirs  and  assigns,  against  the  lawfiii  de- 
mands of  all  persons  claiming  under  or  through 
■aid  parties  of  the  first  part." 

Possession  by  one  of  several  cotenants  is 
not  ordinarily  adverse  aa  to  the  others.  But 
by  the  great  weight  of  authority  a  grantee 
of  snch  a  cotenant  by  a  deed  purporting  to 
convey  a  full  title  Is  presumed  to  claim  all 
that  his  deed  calls  for,  and  therefore  to  hold 
adverse  to  tbe  other  co-owners.  2  O.  J. 
186;  2  Encyc.  of  L.  &  P.  493;  1  R  C.  U 
743,  note  16.  The  deed  in  question  recites 
specifically  that  tbe  grantors  were  the  sole 
and  only  heirs  of  John  McNltT.  and  tbe  grant- 
ing clause  describes  tbe  land  Itself,  and  not  a 
mere  Interest  In  it.  If  the  recital  were  true 
the  deed  would  necessarily  pass  a  complete 
tltlfc  The  conveyance  therefore  raplicitly 
undertook  to  vest  full  ownership  in  the  gran- 
tees, and  its  terms  were  such  as  to  advise  the 
bein  who  did  not  Join  in  tti  execution  that 


occupancy  taken  under  It  was  hostile  to  thrfr 
claims.  It  Is  true  that  the  covenant  of  title 
and  warranty  refers  to  "a  full  interest"  in- 
stead of  tbe  full  title,  but  we  do  not  regard 
this  ambiguous  expressitm  as  sufficient  to  de- 
tract from  the  force  of  the  unequivocal  recital 
of  exclusive  heirship.  Ck>venant8  of  title  and 
warranty  are  generally  given  weight  in  deter^ 
mining  whetlier  a  deed  Is  to  be  interpreted  as 
assuming  to  pass  a  fall  title,  upon  the  ground 
that  the  willingness  of  the  grantor  to  enter 
into  them  Is  calculated  to  e&courage  the 
grantee  to  b^eve  that  no  one  else  has  an 
interest  in  the  [Hvperty  (note,  109  Am.  St. 
Rep.  611),  although  the  editor  of  the  note 
cited  expresses  the  viefw  (p.  612)  that  there 
can  be  no  substantial  dlfTerence  In  this  re- 
gard between  a  conveyance  with  and  one 
without  covenants  for  title.  A  mere  quit- 
claim which  nelthOT  expressly  nor  by  Im- 
plication asserts  full  ownership  In  the  gran- 
tor of  course  stands  upcm  a  different  footing. 
It  follows  that  possession  taken  under  the 
deed  in  queetlou  was  adverse  to  the  appel- 
lants. 

[2]  2.  Tbe  appellants  contend  that  there 
was  no  sufScIent  eridence  to  support  a  finding 
of  possession  by  tbe  plaintiff  and  his  prede- 
cessors In  interest  for  a  period  of  15  years. 
One  witness  testified  that  to  his  knowledge 
It  bad  been  cwtlnnously  in  posseesioa  of 
and  farmed  by  claimants  under  the  deed  re- 
ferred to  sUice  1900;  that  during  that  time 
110  acres  of  It  had  been  cultivated,  and  the 
remainder  under  fence.  The  plaintiff  testt- 
fled  that  when  Hiram  Russell  and  Mrs.  Dowl- 
er bought  the  land  th^  did  tlw  breoUng. 
His  testimony  as  a  whole  -was  somewhat  am- 
biguous, but  the  net  effect  was  a  matter  for 
the  determination  of  the  trial  court  After 
the  evidence  was  all  In  the  Judge  remarked 
that  it  warranted  tbe  court  "In  holding  that 
open  and  notorious  possession  from  and  aft- 
er that  date  in  1909  quiet  the  title."  It  Is 
probable  that  the  year  1909  was  mentioned  by 
inadvertence  Instead  of  1900  (the  year  the 
deed  quoted  from  was  made).  In  any  event, 
however,  this  obviously  casual  utterance  can- 
not overcome  the  express  finding  Incorporated 
in  the  Judgment  "that  plaintiff  and  bis  Im- 
mediate grantors  have  been  In  the  open,  noto- 
rious, and  exclusive  possession  of  the  real 
estate  described  herein  for  more  than  15 
years  last  past,"  and  tbe  Implied  finding 
that  such  possession  had  continued  for  at 
least  15  years  when  the  action  was  brought. 

It  is  contended  that  the  plaintiff  had  no 
standing  to  maintain  the  action  because  at 
tbe  time  It  was  brought  he  had  merely  a  con- 
tract for  the  title,  his  deed  not  having  been 
recorded  until  1919.  We  need  not  determine 
whether  the  plaintiff  would  have  been  quali- 
fied to  bring  the  action  before  acquiring  the 
legal  title,  for  there  was  evidence  that  the 
land  was  deeded  to  him  June  30,  1917.  and 
be  aald  hs  obtained  the  deed  In  Oetoher  or 
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November  of  that  year.  Tliere  being  notbtng 
to  Indicate  tbs  omtrary,  it  must  be  assnmed 
that  the  court  properly  found  that  the  ^aln- 
tlff  was  the  owner  of  the  farm  when  he  Aled 
the  petition. 

[3]  8.  Complaint  la  made  of  the  admla- 
8l<»i  of  incompetent  evidence,  but  as  the  Judg- 
ment does  not  appear  to  have  been  influenced 
by  It  and  the  case  was  tried  without  a  Jury, 
the  error,  If  any.  Is  not  a  ground  of  reversaL 

The  plaintiff's  Immediate  grantor  made  an 
effort  to  procore  a  qultdalm  from  one  of  the 
appellants,  but,  as  this  took  place  after  he 
had  conveyed  to  the  plaintiff,  and  more  than 
Ui-ycars  from  the  record  of  the  deed  to  Mrs. 
Donier  and  Russell,  it  had  no  bearing  upon 
the  question  of  adverse  possession;  nor  do  we 
nnderstand  that  the  appellants  rely  upon  it 
in  that  connection. 

The  Judgment  la  affirmed. 

All  the  Jnaticefl  ctmcurrliis, 


(im'.Kao.  386) 

WARNER  V.  CARTER  et  al.    <No.  23115.) 

(Supreme  Gonrt  of  Kansas.    June  U,  192L 
RflheariBf  Denied  July  7,  1921.) 

(B^Bahm  hp  fh«  Oeurt.) 

1.  Appeal  and  error  «=s662(2)— Redtalt  !■ 
ttructlOBs  heJil  record  evideiee  that  oertals 
eonteatlont  were  made, 

The  proceedings  in  an  action  for  replevin 
of  an  automobile,  in  which  the  defendant  re- 
covered the  value  ttt  the  automobile,  examined, 
and  held: 

Recital  In  an  instruction  to  the  jury  of  the 
oontentioDs  made  by  the  defendant  under  a 
general  denial  constituted  record  evidence  that 
the  contentions  were  made. 

2.  Replevia  ^69(4)— Evideaee  of  oollaslos 

propariy  received  uader  poneral  denlar. 
Under  the  general  denial,  evidence  that  the 
plaintiff's  claim  of  right  to  posaeBsion  of  the 
automobile  was  made  in  colluaion  with  another, 
to  defraud  the  defendant,  was  properly  re- 
ceived. 

3.  Replevia  «=^9I— Evtdenoe  eapportlsg  ia- 
•tmotions  regarding  fraud  and  ooliuslen. 

There  was  evidence  on  which  to  base  In- 
stmctiona  regarding  eoUuiion  and  fraud. 

4.  Chattel  nertgagee  ^157(1)— lasfrnetlena 
u  to  when  bill  of  sale  weald  take  priority 
ovar  mortgage  held  nbt  arroneoai. 

Instructions  stating  conditions  under  which 
tbe  defendant's  bill  of  sale  would  take  priority 
over  the  plaintiff's  mortgage  were  not  open 
to  the  criticisms  directed  against  them. 

5.  Evidence  «s»2IO— Replevin  aflldavit  held 
admissible  against  plaintiff  as  to  value. 

Tbe  replevin  affidavit  was  property  received 
in  evidence  against  the  plaintUf  on  the  subject 
of  value  of  ^  ant<Hnobile. 


Appeal  from  District  Court,  7ew€^  Connty. 

Action  by  Loo  E.  Whmer  against  Wllma 
Garter  and  others.  Judgment  for  d^aidaat 
Carter,  and  plaintiff  appeals.  Affirmed. 

C  Clyda  l^era,  of  Manfcato,  tar  appelant 
A.  W.  Rellhan  and  T.  D.  Bellhan.  both  of 

Smith  Center,  and  R.  W.  Tunrn  and  D.  F. 

Stanley,  both  of  Mankato,  for  app^lee. 

BURCH,  J.  The  action  was  one  of  re- 
plevin for  an  automobile.  The  defendant 
Wllma  M.  Carter  recovered,  and  Warner 
appeals. 

In  the  petition  Warner  claimed  a  apedal 
Interest  in  the  automobile,  by  virtue  of  a 
chattel  mortgage  dated  January  10,  1919,  and 
recorded  on  January  17.  The  mortgage  was 
glvm  by  J.  S.  Johns(m  to  tbe  Motor  Bank  of 
Denver,  Colo.,  to  secure  a  note  for  $550  dae 
Mardi  15.  On  June  18  Warner  bought  tbe 
note  for  the  balance  due,  fSlO^  and  took  an 
asstenment  of  the  mortgage. 

The  car  waa  a  new  one,  for  wbid  Jobnnai 
gave  another  ear  as  part  oonsideratiMi.  In 
the  forenoon  of  January  16  an  automoMk 
salesman  demonstrated  the  car  to  tbe  defend- 
ant. Johnaon  then  "closed  the  deal  for  the 
cor,"  and  at  noon  pr^red  and  signed  a  Ull 
of  Bale  of  tbe  car,  in  the  office  in  Denver  la 
which  Qie  defendant  worked,  □lie  bill  of  aale 
was  witnessed  by  two  witnesses,  and  was  de- 
livered to  the  defendant  as  soon  as  ancnted. 
It  recited  a  valuable  com^deratton,  permitted 
Johnson  to  use  tiie  car  on  condition  be  would 
keep  it  in  repair,  and  provided  he  should 
reliuaulsb  bis  inivtl^  aa  demand.  Tbe  In- 
atmment  was  filed  for  record  on  June  l€t. 
When  the  UU  of  sale  wu  d^wed  to  tbe 
defmdant,  she  went  tor  a  ride  in  tbe  ear 
with  her  nlster  and  Johnson.  Wben  tbey  re- 
turned the  d^endant  vreat  to  dinner,  and 
then  wait  riding  again  during  tbe  evening- 
She  kept  tbe  car  in  a  garage,  for  wliicb  she 
paid  rmt,  and  she  used  it  without  reatiictiaB 
whenever  she  desired.  Wfan  sbe  took  the 
hill  of  sale  sha  had  no  knowledge  of  ttie  ex- 
istence of  any  chattel  mortage  affecting  it 

Johnson  worked  for  Wamte',  at  a  salary 
of  1150  per  month.  Wiamer  made  loans  on 
cliattel  security,  and  Johnson  an^ndaed  ttie 
securities.  When  J<Anaon  was  Investigating 
securities,  tbe  defendant  made  biventwles 
of  them  for  him,  and  used  the  car  for  that 
purpose.  Warner  testlfled  he  purcbaaed  tbe 
note  and  mortgage  on  a  tdephone  call  frmn 
the  Motor  Bank,  so  Johnson  could  use  tiM 
car  in  doing  Warner's  bualaess,  but  he  at. 
lowed  Johnson  nothing  for  providing  the  car. 
Warner  said  be  investigated  ti»  records  bo- 
fore  be  took  np  Jcdmam's  note,  and  found  no 
biU  sal&  Warner  said  Johnson  had  been 
using  the  car  In  Warner's  bualneaa,  and  War- 
ner purcbaaed  ttte  car  to  obtain  its  use  is  his 
business.  He  said  be  was  buying  the  note, 
and  did  not  care  who  owned  tbe  car,  and  be 
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said  he  aUowed  Stitamm  to  use  the  ear  vlth  |  that  under  a  general  denial  !tt  replevlii  a  de- 
the  miderstaiidlns  Warner  owned  the  car  and  fendant  may  prove  ai^  tBot  whicSi  will  de- 


j<An3on  was  to  pay  Interest  Johnson  paid 
nothing,  but  no  dedttctimi  was  made  from  his 
salary,  because.  Warner  said,  he  was  over- 
drawn. Johnson  was  under  bond  to  answer 
some  criminal  cba^  when  Warner  bought 
the  note. 

There  came  a  time  when  Johnson  took  the 
car  to  a  garage  other  than  the  defendant's, 
and  refused  to  allow  (he  defendant  to  use  It 
Her  home  was  in  Lebanon,  Kan.  One  day 
she  teteidHmed  Johnson  to  drive  the  car  to 
the  place  where  she  was  employed.  They 
then  drove  to  a  restaurant,  and.  when  John< 
son  went  Into  the  restaurant,  she  drove  the 
car  to  Kansas.  She  was  arrested  at  Lebantm. 
In  Smith  county,  without  a  warrant  was 
taken  to  Mankato,  In  Jewell  county,  and 
was  then  released.  A  few  days  later  she 
was  again  arrested  at  Lebanon,  and  was 
a^ln  released  on  telegraphic  Instructions 
to  the  sheriff  from  Denver.  A  few  days  later 
she  was  arrested,  and  was  taken  to  the  Jail 
In  Mankato.  where  she  spent  the  night. 
Johnson  was  there  when  she  arrived.  After 
a  preliminary  examination,  she  was  dis- 
charged, bat  when  she  went  to  the  garage 
where  she  had  left  the  car.  she  was  served 
with  Warner's  summons  In  replevin.  By  di- 
rection of  Warner,  the  car  was  delivered  to 
Johnson.  Johnson  promptly  drove  It  to  Den- 
ver, and  has  ever  since  had  possession  of  it. 
Johnson  was  named  as  a  defendant  in  the  ac- 
tion, bat  he  filed  no  pleading  and  did  not  ap- 
pear at 'the  trial,  either  as  party  or  witness. 

t1]  In  presenting  the  issues  of  fact  to  the 
Jury  the  court  said  the  defendant  Carter 
claimed  the  automobile  as  owner  by  virtue 
of  the  bill  of  sale,  asserted  the  chattel  mort- 
gage was  neither  given  nor  recorded  until 
she  had  purchased  the  automobile  and  had 
taken  possession  of  It  asserted  that  Wfimer 
and  Johnson  had  fraudulently  colluded  and 
conspired  to  deprive  her  ct  her  property,  and 
asserted  that  Wdmer  was  not  In  fact  owner 
and  holder  of  the  chattel  mortgage,  but  pur- 
chased It  on  behalf  of  Johnson.  Tbe  usual 
necessary  instructions  on  the  subject  of  col- 
lusion and  fraud  were  given.  Warner  says 
the  record  discloses  no  contention  of  collnslon 
and  fraud  made  by  the  defendant  Carter. 
The  instruction  referred  to  is  record  evl- 
<tence  of  the  contention.  The  court's  infor- 
mation may  have  been  derived  from  the  open- 
ing statement  of  counsel  to  the  Jury,  or  from 
statements  of  counsel  made  during  progress 
of  the  trial,  or  at  the  close  of  the  evidence, 
or  by  informal  request  for  instructions. 
There  Is  nothing  in  the  record  to  contradict 
the  court's  statement  and  the  statement  be- 
ing a  portion  of  the  reccnd,  la  presumed  to 
be  true. 

[2]  It  la  said  the  Issue  of  fraud  could  not 
be  raised  without  pleading  it    The  action 
was  replevin,  the  answer  was  a  general  de- 
nial, and  the  court  has  said  time  and  again 
108P.-61 


feat  the  platntlflTs  came  of  acdop.  In  the 
,  case  of  Holmherg  v.  Dean,  21  Kan.  73,  the 
rule  was  applied  to  proof  that  the  plain- 
tiff's title  was  fraudulent.  In  the  case  at 
Kerwood  v.  Ayres,  50  Kan.  343,  53  Pac.  134, 
general  doilal  in  an  action  for  conversion- 
was  placed  on  the  same  footing  with  gen- 
eral denial  In  replevin,  and  It  was  said  the 
plaintiff's  title  might  be  Impeached  for  fraud. 

[8]  It  is  said  tiiere  was  no  evidCTce  of  col- 
lusion and  fraud.  It  la  not  likely  that  War- 
ner purchased  a  dishonored  note  merely  on 
teleph<me  call  1^  a  bank  and  without  ctm- 
sultatlon  with  Johnson.  It  is  not  likely  that 
Warner  searched  the  record  for  adverse 
claims  upon  the  automobile  and  failed  to 
And  Carter's  tdll  of  sale,  which  had  beea  on 
record  since  June  10.  Warner  testified  he 
purchased  the  car.  Then  he  testlfled  he  pur^ 
chased  the  nete  and  was  not  interested  In 
who  owned  the  car.  He  testified  he  pur- 
chased the  note  and  mortgage  so  Johnson 
tnight  use  the  car  in  Warner's  buslneas.  and 
then  he  testlfled  he  owned  the  car,  but  John- 
son was  to  pay  Interest  on  the  sum  Warner 
paid  for  the  car.  When  the  car  was  taken 
by  the  sheriff  from  Carter,  It  was  turned 
over  to  Johnson,  by  direction  of  Whmer,  and 
Johns(m  has  had  It  ever  since.  This  shuffling, 
considered  in  connection  with  the  relation:^ 
between  Warner  and  Johnson,  the  sandbag- 
ging of  the  woman  with  repeated  arrests,  and 
Johnson's  keeping  away  from  the  trial,  In- 
dicated some  collusion  between  Warner  and 
Johnson. 

[4]  Defendant  Carter's  right  to  recovery 
was  submitted  to  the  Jury  in  the  fcdtowlnff 
instruction: 

"(3)  If  yon  should  find  from  tbe  evldenee 
that  the  property  in  controversy  was  sold  and 
traoBferred  by  the  defendant  J.  S.  JohDson  to 
defendant  Carter,  and  that  said  automobile  was 
delivered  to  ber  prior  to  the  execution  of  th* 
mortgage  npon  wblcb  plaintiff  bases  his  dalm, 
and  prio^to  tbe  recording  of  said  mortgage, 
and  that  the  defendant  Wllma  M.  Carter  bad 
no  knowledge  or  notice  of  the  existence  of 
such  mortgage  at  the  time  she  took  said  car, 
then  tbe  claim  of  tbe  plaintiff  under  said  mort- 
gage would  be  void  as  against  tbe  defendant 
Wilms  M.  Carter,  and  in  sach  event  your 
verdict  should  be  for  the  defendant  Wilma  H. 
Carter." 

The  instruction  Is  criticized  because  the 
court  did  not  use  the  words  "sale  in  good 
faith  for  a  valuable  consideration."  The 
bill  of  sale  recited  a  valuable  consideration, 
and  by  statute  imported  a  consideration  (Gen. 
Stat.  1916,  S  2040),  which  Warner  did  not 
offer  to  contest.  The  sale  and  delivery  re- 
ferred to  clearly  meant  actual  and  not  color- 
able sale  and  delivery,  and  the  Jury  must  - 
have  so  understood  the  instruction.  Actual 
purchase  and  possession  for  a  valuable  con- 
sideratioD  before  ezecudon  of  the  mortgage^ 
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and  without  knowledge  or  notice  of  the  mort- 
gage, gave  good  title  as  against  the  mortgage. 
A  subsequent  Instruction  related  to  procuring 
title  before  record  of  the  mortgage.  It  Is 
Bald  the  court  did  not  define  procurement  of 
title,  and  the  subject  of  actual  and  continued 
change  of  possession  was  not  mentioned. 
The  instruction  is  to  be  read  with  instruction 
Na  3,  and  when  this  Is  done  the  meaning  Is 
clear.  Indeed,  the  Instruction  was  In  effect 
Instruction  No.  3,  with  purchase  before  ex- 
ecution of  the  mortgage  omitted,  and  conse- 
quently reference  to  continued  posaesston 
was  not  necessary. 

[S]  Complaint  is  made  that  the  replevin 
affidavit  filed  on  behalf  of  Warner  was  Intro- 
duced to  prove  value  of  the  automobile.  The 
complaint  Is  made  on  the  authority  of  Ed- 
wards T.  Bricker,  66  Kan.  241,  71  Pac.  687. 
In  that  case  the  action  was  against  a  surety 
.on  the  T^levln  bond,  and,  as  the  opinion 
points  out,  the  plaintiff  In  the  replevin  action 
was  not  a  party.  H«e  we  have  the  plalntUTs 
own  valuation  of  the  automobile,  stated  un- 
der oath,  and  so  stated  to  enable  him  to  ob^ 
tain  possession  of  the  property.  Clearly,  as 
against  hint,  the  affidavit  constituted  an  ad* 
mission  of  value.  Other  complaints  are 
made  respecting  proof  of  value,  bat  there 
Is  CO  contrition  the  verdict  of  the  Jury  Is 
too  large,  and  the  court  would  not  t>e  author- 
ized to  award  a  new  trial  to  revalue  the  <at. 

Inhere  are  ten  diviid<mB  of  the  plaintUTs 
bri^,  some  of  which  embrace  several  sub- 
divisions. The  court  has  considered  Qiem  ell. 
The  for^oli^  covers  the  subjects  of  dilef 
importance,  and  asrdgnmnits  of  error  not 
discussed  are  not  deemed  to  Jm  of  suffi(^ait 
merit  to  require  a  reversal.  Hie  Judgment 
of  the  district  court  Is  affirmed. 

All  the  Justices  ccmcurrlng. 


(109  Kan.  322) 
GONDER  V.  PHARES  at  «l.    (No.  23231.) 

(Supreme  Coart  of  Kansas.    June  «11,  1921. 
Behearinr  Denied  July  7, 1A21.) 

(Bvllabu*  by  the  Court.) 

I.  Vendor  and  purohaser  «=>l  17— Ovarnillnp 
demarrer  to  ovideaoo  oa  erois-potitlon  and 
of  Motioa  for  Judgneat  ea  pleadlags  beoanse 
of  falloro  to  aliogo  tender  of  postesdoa  hold 
not  prejudidal  la  aotlon  to  cancel  land  eoa- 
tract. 

Plaintiff  sued  to  cancel  a  contract  for  the 
Bale  of  land  on  the  ground  that  the  purchaser 
had  failed  to  make  payments  when  due,  and 
asked  judgment  for  damages  and  for  posses- 
sion.  In  her  cross-petition  defendant  asked 
damages  sustained  because  of  tbe  fraudulent 
representations  of  the  plaintiff  respecting  tbe 
land.  Her  cross-petation  waa  based  on  tbe 
theory  of  a  readaaioo  of  the  contract.  Seld, 
under  the  circumstances,  the  plaintiff  was  not 
prejudiced  by  tbe  overruling  of  a  demurrer 


to  the  evidence  under  tbe  cross-petitioD,  and 
tbe  overruling  of  a  motion  for  Judgment  oa 
tbe  pleadings,  by  which  he  attempted  to  raise 
tbe  point  that  the  crosa-petition  made  no  ten- 
der of  a  deed  and  no  tender  of  possession. 

2.  Vendor  and  purchaser  ^=»44  —  EvidoMO 
sostalirtng  Judgment  on  oross-petition  for 
damages  for  friuidolent  reprosontatioBs. 

Evidence  considered  and  held  sufBcieot  to 
sustain  a  judgment  against  the  plaintiff  on 
tbe  eroBB-petition  for  damages  resulting  frma 
his  fraudulent  repTesentatlona  respecting  the 

land. 

3.  Vendor  and  psrehaser  ^1 14— Purdiasor 
nnder  rand  contract  held  not  estopped  to  r»* 
sdnd  by  offers  to  make  payment 

Althoagb  tbe  undiBpoted  evidence  showed 
that  defendant  offered  at  different  times  prior 
to  October  1  to  pay  $2,000  due  under  the 
contract  at  that  time,  she  was  not,  as  a  matter 
of  law,  thereby  estopped  to  resdnd  the  eon- 
tract  and  to  claim  damages,  in  view  of  evi- 
dence to  the  effect  that  plaintiff  persuaded 
her  to  remain  on  the  land  and  to  aDow  tbe 
contract  to  stand  under  a  promise  to  procure 
a  purchaser  at  a  price  which  would  recoup 
tbe  losses  she  had  sustained  by  entering  into 
tbe  contract. 

4.  Vendor  and  pvrohaser  «=9l2^FanHro  of 
Judgment  tn  suit  to  cancel  land  contract  to 
order  possession  hold  not  ground  for  ro- 
versal. 

Tbe  failure  of  tbe  Judgment  to  order  poo- 
session  of  land  given  to  the  plaintiff,  under  tbe 
facts  stated  in  the  opinion,  htid  not  ground  (or 
a  reversal,  as  It  is  not  too  late  for  the  plaintiff 
to  ask  the  trial  court  to  order  possession  sur- 
rendered to  him. 

Appeal  from  District  Oourt,  Gray  Oounty. 

Action  by  M.  D.  Gonder  against  Minnie 
Fharee  and  husband.  Judgmoit  for  defend- 
ants, and  plaintiff  aiveals.  Affirmed. 

O.  M.  Williams  and  D.  O.  HartindeU.  both 

of  Hutchinson,  for  appellant. 

will  N.  Bendure,  of  Cimarron,  and  OL  CL 
Wilson,  of  Meade,  COr  appelleea. 

PORTER,  J.  The  action  was  brought  by 
the  appellant  for  tbe  resciSBlon  and  cancel- 
lation of  a  contract  for  the  sale  of  a  quarter 
section  of  school  land  on  the  ground  that  tbe 
appellees  had  failed  to  make  payment  of  tbe 
purchase  price  according  to  tbe  terms  of  tbe 
contract.  Mrs.  Phares,  who  is  the  prlncipa) 
appellee,  her  husband  being  Joined  with  her. 
filed  an  answer  and  cross-petition  admitting 
the  execution  of  the  contract,  tbe  payment  of 
$2,500  on  the  purchase  price  by  tbe  indorse- 
ment of  a  note  to  the  appellant  which  be 
had  collected ;  admitting  the  failure  to  pay 
$2,000  due  on  October  1,  1919,  and  subse- 
quent payments;  and  alt^ag  that  die  was 
Induced  to  purchase  the  land  by  the  fraudu- 
lent representations  of  the  appellant  as  to 
the  quality,  character,  and  boundaries  of  tbe 
land.'  Sbe  asked  to  recover  as  damages  tbe 
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$2,500  and  Interest,  and  expenses  Incurred 
in  moving  from  ber  home  in  Stafford  county 
and  in  taking  poesesBlon  of  the  land.  There 
was  a  general  rerdlct  In  her  favor  for  $S,(K£7, 
and  with  the  verdict  the  Jury  returned  a 
number  of  special  findings. 

A  number  of  trial  errors  are  complained 
of,  but  the  principal  contentions  are  that 
the  court  should  have  sustained  a  demurrer 
to  the  evidence  under  the  cross-petition,  and 
should  have  given  judgment  in  appellant's 
favor  on  the  pleadings  and  evidence.  Error 
is  also  assigned  with  relation  to  the  Instruc- 
tions and  the  overruling  of  the  motion  for 
a  new  trial. 

The  appellant,  M.  D.  Gonder,  Is  a  real  es- 
tate agent  at  Cimarron.  Mrs.  Phares  and 
her  husband  owned  a  farm  In  Stafford  coun- 
ty, which  they  sold  in  January,  1919,  and 
were  looking  for  another  place.  In  company 
with  ber  husband  and  two  real  estate  agents, 
Mrs.  Phares  went  to  Gray  county  and  exam- 
ined land  there.  The  agents  Introduced  her 
to  Mr.  Gonder,  who  took  her  and  ber  bus- 
band  to  look  at  the  land  on  January  29. 

Mrs.  Phares-  testified  in  sututance  as  fol- 
lows: She  was  but  a  child  when  she  came  to 
this  country,  has  never  attended  school,  and 
la  unable  to  read  and  understand  English 
very  well.  It  was  late  in  the  evening,  and 
quite  dark  when  tb^  got  to  the  land.  The 
gronnd  was  covered  with  snow  so  deep  that 
there  was  difficulty  In  getting  there  with  the 
auto.  The  appellant  told  ber  the  land  was 
all  hard  land  and  woald  be  all  right  She 
was  not  able  to  get  oat  and  make  an  «aml- 
nation  of  the  land.  Mr.  Gonder  took  ber 
Into  tbe  house,  lighted  a  lamp,  showed  her 
the  batbrocnnt  tank  beater,  and  other  cao' 
ventencea;  told  ber  that  he  was  a  good 
Christian,  and  never  liked  to  beat  a  woman 
In  a  trade.  She  had  full  confidence  in  him, 
and  they  shook  hands  and  she  agreed  to 
take  the  land.  The  contract  was  executed 
the  same  day,  and  Mrs.  Phares  indorsed  to 
the  appellant  a  note  for  $2,500  as  the  first 
payment.  She  moved  from  Stafford  county 
and  reached  the  place  on  the  29th  of  March. 
Tbe  next  day  she  examined  the  land,  and  dis- 
covered that  It  consisted  mostly  of  what  is 
called  blow  sand,  and  was  of  little  value. 
The  wheat,  which  had  been  represented  to 
her  as  good,  was  blowing  out  Mr.  Gonder 
came  to  tbe  place  the  next  day,  and  she  of- 
fered him  $500  to  release  her  from  the  con- 
tract and  give  her  back  $2,000  of  her'money. 
It  was  at  this  time  that  he  made  the  misrep- 
resentations .as  to  tbe  boundary  line,  telling 
her  that  there  were  16  acres  on  tbe  other 
aide  of  a  fence  that  belonged  to  the  land  she 
had  bought;  she  discovered  afterwards  that 
the  fence  was  the  boundary  line,  and  that 
the  owner  on  the  other  side  claimed  the  16 
acree.  Mr.  Gonder  came  to  the  place  shortly 
afterwards,  and  she  offered  him  $1,000  if  he 
would  r^ease  bw  tx<m  the  contract  He  aa- 
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sured  her  that  if  she  would  remain  where 
she  was  and  farm  the  land  he  would  sell  It 
for  ber  for  $9,000.   Her  testimon>'  is: 

"He  said  tbe  war  is  on  and  eveirthiog  goes 
up,  and  he  says  if  you  stay  there  and  work 
right  good,  and  farm  it  good,  be  says,  when  the 
corn  loobs  best  in  August  positive  I  will  sell 
It,  and,  well,  he  come  np  to  me,  and  h«  shakes 
bands  two  or  three  times,  and  be  says,  'Wo- 
man,  I  will  have  that  sold,  now,'  be  says,  'mind 
what  I  say;  when  I  say  anytUng,  I  mean  it; 
mind  what  I  say,  I  will  have  'that  place  sold 
before  the  last  of  August' 

An  additional  agre^ent  was  then  signed 
by  Mr.  Gonder  and  ho^elf,  by  which  she  was 
to  pay  him  a  certain  commission  for  selling 
the  land,  and  agreed  that  If  be  received  any- 
thing from  tbe  purdiaser  she  was  not  to 
complain. 

Several  witnesses  testified  that  they  were 
familiar  with  the  land;  they  bad  made  an 
examination  of  it ;  had  digged  boles  in  plao 
ea  In  the  cultivated  part  which  demonstrated 
that  it  was  blow  sand  for  a  distance  of  two 
and  one-half  feet  from  the  surface.  There 
was  some  testtmcmy  tending  to  show  that  a 
half  ae^on  of  land  in  the  immediate  vldnity 
and  of  the  same  general  qubH^  had  sold 
for  $10,B0a  The  price  which  Mrs.  Phares 
was  to  pay  tor  tbe  quarter  section  was 
$8,000. 

II,  2}  The  appellant's  testimony  and  that 
of  his  son,  and  some  of  the  real  estate  agents 
who  were  assisting  In  the  trade,  and  others, 
contradicted  that  of  Mrs.  Phares*  witnesses, 
but  the  most  that  can  be  said  Is  that  liiere 
was  a  sharp  conflict  In  the  testimony,  not 
only  as  to  the  representations,  but  other  mat- 
ters. The  oontaitlont  howerer  that  tbe  court 
erred  in  submitting  the  issues  of  foct  to  the 
Jury  cannot  be  sustained. 

One  of  the  main  contentions  Is  that  tbe 
cross-petition  stated  no  cause  of  action  be- 
cause of  the  failure  to  allege  a  tender  to  the 
appellant  of  a  deed  and  possession  of  tbe 
land  and  that,  as  she  was  seeking  by  her 
cross-petition  to  recover  damages  on  the  the- 
ory of  a  rescission  on  the  ground  of  fraud, 
It  was  necessary  for  her  to  tender  a  convey- 
ance and  possession.  This  point  seems  to 
have  been  raised  merely  by  a  demurrer  to 
the  evidence  and  by  a  motion  for  Judgment 
on  the  pleadings.  The  court's  attention  does 
not  seem  to  have  been  specifically  called  to 
any  defect  in  the  cross-petition.  It  may  be 
conceded  that  It  was  defective  in  this  re- 
spect, hut  the  appellee's  testimony  showed 
that  on  two  occasions  after  she  discovered 
the  fraudulent  representations  respecting  the 
land  she  begged  the  appellant  to  release  ber 
from  the  contract,  and  offered  to  let  hlin  re- 
tain a  considerable  portion  of  the  first  pay- 
ment Tbe  appellant,  understood,  of  course, 
that  he  was  to  have  the  title  and  possession 
of  the  land  If  he  accepted  either  of  these 
propoalUMia.  It  la  apparent  too^  that  a  ten- 
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der  would  hare  been  of  no  imdical  effect; 
It  would  nerw  hare  been  accepted.  Tb»  po- 
sition of  tbe  appellant  baa  been  from  the 
first  that  tbere  was  no  defense  to  the  con- 
tract, and  that  because  of  the  failure  to  make 
tbe  subseQuent  payments  of  tbe  purchase 
price  be  was  entitled  to  have  it  canceled,  and 
a  Judgment  for  tbe  possession  of  the  land. 

[3]  Another  of  the  principal  contentions 
urged  Is  that,  because  the  undisputed  testl- 
mooy  showed  that  appellee  offered  at  differ- 
ent times  prior  to  October  1  to  pay  to  ap- 
pellant $2,000  due  at  that  time  under  the 
contract,  she  thereby  estopped  herself  to  set 
up  a  claim  to  recover  damages  on  tbe  theory 
of  a  rescission  of  the  contract,  and  It  Is  con- 
tended that  the  question  of  estoppel  on  the 
undisputed  testimony  became  a  question  of 
law  for  tbe  court,  and  not  for  the  jiury.  A 
sufficient  answer  is  that  Mrs.  Phares'  testi- 
mony, which  tbe  Jury  accepted  as  true,  shows 
that  after  she  had  informed  appellant  of  her 
discovery  that  she  bad  been  defrauded  he 
persuaded  her  to  remain  on  the  land  and 
cultivate  It  and  allow  the  contract  to  stand 
(which,  of  course,  required  her  to  make  the 
pnyments  when  due),  and  that  If  she  would 
do  this  he  would  procure  a  purchaser  at  a 
price  which  would  be  sufficient  to  recoup 
any  losses  she  bad  snstalned  by  entering  into 
tbe  original  contract  At  the  time  she  made 
the  offers  of  payment  the  subsequent  agree- 
ment had  not  been  carried  out,  and  doubt- 
less Mrs.  Phares  at  that  time  was  unwfiUng 
to  rlslc  the  loss  of  everything  by  a  failure  on 
ber  part  to  comply  with  the  contract  She 
frankly  admits  in  her  testimony  that  she 
tried  to  make  the  payments  before  they  were 
due.  Afterwards  she  determined,  apparent- 
ly, to  make  no  further  payments.  It  cannot 
be  said  that,  as  a  matter  of  law,  she  was  es- 
topped by  offering,  to  pay  at  a  time  when 
she  was  relying  upon  aKtellattt's  agreement 
to  resell  tbe  land.  The  Jury  probably  gave 
tbe  same  explanation  to  tbe  testimony  show- 
ing that  she  did  not  complain  to  ber  neigh- 
bors and  others  about  b^ng  dissatisfied  with 
tbe  land,  and  even  went  so  far  as  to  make 
statements  indicating  that  she  was  satisfied 
with  ber  contract  The  court  pr^erly  In- 
structed tbe  Jury  on  the  Issue. 

There  Is  a  complaint  that  the  court  erred 
In  submitting  to  the  Jury  tbe  Issue  ot  the 
fraudulent  representaUons  respecting  the 
boundaries,  because  the  testimony  showed 
that  these  reiuresentations  were  made  after 
the  execution  of  the  contract  It  is  tme  the 
evidence  Is  ^lent  as  to  representations  in 
respect  !|toi  boundaries  except  ttbose  made 
when  Mrs.  Flures  first  informed  a^iellant 
that  she  bad  discovered  the  fraud.  Ber  the- 
ory is  that  these  representations  were  made 
as  an  Induconent  for  her  to  abide  by  tbe 
contract,  and  to  remain  where  she  was,  un- 
til, by  bis  subsequrait  agreement  to  find  a 


purdiaser  for  the  land,  he  had  lulled  ber  in- 
to security.  Moreovw,  the  principal  repre- 
sentations up<m  wbitib  Mrs.  Pbarea  relied 
were  those  relating  to  tbe  diaracter  of  tbe 
soil — the  quality  of  tbe  land.  Upon  that  Is- 
sue tbere  was  si^ldoit  erldoice  to  sustain 
tbe  verdict  and  special  findings. 

[4]  The  appellant  complains  of  the  failure 
of  the  Judgment  to  protect  bis  rights  by  or- 
dering possesidon  of  tbe  land  givai  to  blm. 
He  brought  the  action  In  the  first  place  to 
recover  possession,  and  for  cancellation  of 
the  c<mtract  Tbe  Judgment  against  him  on 
the  cross-petition  rests  upon  the  theory  that 
tbe  contract  has  been  rescinded,  not  by  tbe 
appellant,  but  by  the  ai^llees.  Moreora-. 
by  merely  calling  tbe  attention  of  the  court 
to  the  fact  that  notwithstanding  tbe  general 
verdict,  he  was  entitled  to  Judgment  for  pes- 
session,  appellant's  rights  would  have  been 
protected  In  tbe  Journal  entry  of  Judgment; 
and  It  is  not  too  late  for  him  to  ask  the 
court  to  give  blm  that  relief.  There  Is  a 
statement  In  the  brief  of  the  appellees 
that  Mrs.  Phares  moved  from  tbe  place 
after  tbe  Judgmoit  and  that  she  makes 
no  claim  of  any  right  to  possession.  It  is 
apparent  that  it  would  be  folly  to  order  an- 
other trial  on  tbe  ground  that  tbe  cross-peti- 
tion made  no  offer  to  return  possession,  or 
because  tbe  trial  court's  attention  was  not 
called  to  the  fact  that  aweUant  was  eoA- 
tied  to  possession. 

We  dlscorer  In  the  record  no  error  preju- 
dicial to  tbe  amwllant,  and  tbe  Judsment  Is 
affirmed. 

All  tbe  Justices  ooncufrlng. 


(lOS  Kao.  193> 

TRUSLER  GRAIN  CO.  V.  EARLTON 
GRANGE  CO-OPERATIVE 
ASS'N.  (Ne.  23214.) 

(Snprene  Oonrt  of  Kansas.   June  11,  IflSL) 

(Bi/Uabm  ^  tk»  Court.} 

1.  Sales  «»32— CcrrsspesdsaM  rtnwlsi  «ts- 
eotloi  of  eestraot  for  stie  of  two  esrs  sf 
wheat. 

Correspondence  teaching  the  purchase  e( 

certain  grain  examined,  and         to  evideaca 

a  contract  for  two  cars  of  wheat 

2.  Sides  «=e>32— Letter  of  oesflrmatiea  haU  ts 
have  ssppllsd  ooatraot  for  •sale  ef  wheat  Isr 

'  wire. 

The  letter  of  oonfinnation  Involved  hmia 
held  to  have  supplied  certain  detalla  of  the  eon- 
traet  indicated  by  the  offer  by  letter  and  ac- 
ceptance by  wire. 

3.  Sales  ^32— Contract  for  sale  M  whsst 
held  to  authorize  hayer  to  hay  la  ssHif^ 
account  on  failure  to  ship  Is  tins. 

The  contract  eyideneed  by  the  offer,  ac- 
ceptance, and  letter  of  confirmation  held  to  have 
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given  the  plaintiff  the  right  to  buy  in  wheat 
on  defendant's  aeoount  on  the  latter*B  failure 
to  Bbip  In  the  time  spedfled. 

4.  Appeal  and  error  i&=378(3)— Order  to  strike 
matter  from  petition  held  appeaiabte. 

The  allegations  stricken  from  the  petition 
on  motion  took  certain  matters  constituting  a 
part  of  the  cause  of  action  out  of  the  case, 
and  the  order  to  strike  is  therefofe  held  ap- 
pealable. 

5.  Sales  «=332--0nler  to  strike  refereaee  to 
letter  of  oonflrmatlOR  froii  petltioa  halil  ar- 

ror. 

The  order  to  strike  from  the  petition  bH 
referenee  to  the  letter  of  eonfirmatiin  AeU 
•iTOr. 

Appeal  from  District  Court,  Neo^o  Coontr. 

Action  by  the  Trosler  Grain  0(»npany 
against  the  Earlton  Orange  Co-operative  As- 
aodatioti.  From  an  order  stril£iiig  certain 
matter  from  the  petition,  plaintiff  appeals. 
Reversed  and  remanded. 

Campbell  &  Oampb^  at  Wichita^  toK  ti»> 

pellant. 

W.  R.  OUne  and  J.  Q.  Btratton.  both  of 
SMe,  for  appellea 

WEST,  J.  Tbls  la  an  appeal  hj  the  plain- 
tiff from  an  order  strlk4ng  from  its  petition 
all  reference  to  a  certain  letter  of  confirma- 
tion following  an  exdiauge  of  oommunfca- 
tlons  between  the  parties  tow^ing  a  purchase 
of  grain. 

On  October  28,  1919,  the  defoidant  wrote 
Oie  plaintiff  In  reapoan  to  an  Inaulry : 

"On  reflection  I  have  dedded  to  load  yon 
one  or  two  cars  of  wheat  at  your  offer  of  8c 
above  government  price,  no  Com.  If  we  can 
get  the  cars  15  or  20  days  shipment  Z<et  us 
know  where  to  order  the  cars  to." 

The  plaintiff  in  reply  wired : 

"Book  two  cars  order  can  for  Fairbault  BGn- 
nesota  Tbanks." 

The  same  day  the  wire  was  sent  and  re- 
ceived, the  plaintiff  mailed  the  defendant  a 
letter  of  confirmation,  stating,  among  other 
things: 

"We  confirm  purchase  from  you  by  letter 
and  wire  of  two  car  capacity  bushels  of  red 
wheat.  Basis  of  grade  No.  1  at  $2.26  per  basb- 
el  basis  of  f.  o.  b.  Kansas  City,  Mo.  our  option 
of  diversion  and  routing,  provided  point  at 
which  weights  and  grades  are  to  be  obtained 
is  not  ben^  specified.  Shipment  Tia  any  road 
within  fifteen  to  SO  days  Minneapolis  grades, 
Minneapolis  weights,  io  be  billed  Fairbault, 
Minn.  Lower  grades  to  apply  government  scale. 
Ijower  grades  do  not  apply  on  this  contract 
without  our  consent.  •  •  •  When  shipments 
are  not  made  according  to  contract,  we  reserve 
the  right,  without  further  notice,  to  extend 
time  of  shipment,  cancel,  or  buy  in  the  grain 
for  the  seller's  account,  unless  at  seller's  re- 
qnest  previous  to  expiration  of  time  limit  of 


shipment  other  arrangements  are  made  covering 
seller's  failure  to  make  shipment  within  q>eci- 
ficd  time.  *  * ,  *  Receipt  of  this  e<mtract  by 
the  seller,  without  immediate  notice  to  na  e( 
error,  is  an  acknowledgment  of  the  aoe^itanee 
of  all  the  conditions  thereof.*' 

[1-3]  It  will  be  seen  that,  if  this  letter  be 
ocmsidered  binding  on  the  defendant.  It  baa 
the  effect  of  clearing  in  the  contract  evidenced 
by  t!ho  previous  correspondence  these 
Items:  It  calls  for  two  cars,  not  one  or  two; 
if  shipments  are  not  made  in  the  specified 
time,  the  plaintiff  can  extend  or  buy  in  on  the 
defendant's  account  A^de  from  any  other 
possible  features  working  changes  In  addition 
thereto,  these  are  manifest 

The  i>etiti<m  alleged  that  this  ccmflrmatlon 
was  pursuant  to  the  general  trade  custom  ot 
the  grain  business,  known  and  onderstood  by 
the  defendant  who  recdved  It  without  ob- 
jection. 

The  offer  was  to  ship  one  or  two  cars  and 
the  order  was  to  ship  two.  There  is  no  di- 
versity as  to  the  time  in  which  they  were  to 
be  shipped,  bat  as  to  the  effects  of  the  delay 
the  otmtract,  as  evidenced  by  the  letter  and 
reidy,  was  silent  It  is  a  matter  of  business 
caution  to  confirm  any  omtract  made  orally 
or  by  wire,  by  written  oommanlcati<m  supply- 
ing the  details  which  are  left  out  of  the  brief 
conununlcatlona  which  have  theretofore  pass- 
ed between  the  parties.  Here,  as  was  said 
in  Strong  y.  Rlngle,  96  Kan.  573. 162  Pac.  631. 
"there  was  a  contract,  and  the  question  is: 
What  were  Its  termsr*  96  Kao.  576, 162  Pa& 
032. 

The  allegatlMi  that  this  confirmation  was 
sent  to  and  received  by  the  defendant  pursu- 
ant to  a  known  and  imderstood  custom  of  the 
grain  business  must  be  taken  as  true  on  de- 
murrer, and  if  this  allegation  were  expressly 
admitted  we  would  then  have  a  contract  evi- 
denced by  the  <^er,  tihe  telegram,  and  the  let- 
ter of  conflrmation,  and  not  merely  one  evi- 
denced by  the  otter  asd  acceptance  al«ie. 

One  ct  the  proper  offices  of  usage  and  cus- 
tom la  "to  sut^ly  necessary  matters  upiHi 
whldi  the  contract  Itself  is  sUent"  McSher^ 
ry  V.  Blahchfield,  68  Kbil  810,  75  Pao.  121, 
syl.  par.  3. 

In  Boasmeyw  Bros,  v.  Nlelson,  106  Kan. 
534,  196  Pae.  431,  it  was  held  fhat  the  rules 
of  ttie  grain  aasodatiOD  under  which  the  par- 
ties were  operating  altered  Into  and  fbrmed 
part  of  the  contract  Under  Oie  allegatioDS 
of  the  petitl<»i  now  before  as  ttie  known  and 
understood  custom  of  the  grain  trade  gave  to 
the  letter  of  conflrmation  the  otSee  of  stuiply- 
Ing  the  necessary  matters  of  detail  upon 
wbl(^  the  ctMitraot  was  sUeat  In  Cardw^ 
Uhl.  105  Kan.  240,  182  Pac.  415,  it  was  held 
that  where  there  Is  evidence  of  a  practice 
among  grain  dealers  followed  in  prior  trans- 
actions of  mailing  lettere  of  confirmation  of 
oral  contracts,  such  confirmations  are  admls- 
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sibl«  In  corroboration  of  testimony  that  sucli 
oral  contracts  were  made.  In  Walllogford 
Oratn  Co.,  100  Kan.  207. 104  Pac.  275,  of  the 
written  confirmation  of  a  [dione  contract  It 
was  said  that,  etatlng  the  terms,  the  price, 
the  destinatlcHi,  and  welf^t,  (t  reserved  "also 
the  right  to  buy  In  the  grain  for  the  seller  If 
Bhiproents  were  not  made  according  to  con- 
tract." Strong  V.  Thurston,  107  Kan.  368,  191 
Pac.  575,  held  that  the  failure  of  the  defend- 
ant to  make  objection  to  the  letter  of  confir- 
mation amoimted  to  an  acceptance  thereof. 

t<]  As  the  matter  strlcAen  from  the  pe- 
tition took  that  part  of  the  cause  of  action  out 
of  the  case,  the  order  to  strike  was  appeala- 
ble. Wbitlaw  T.  Insurance  Co.,  86  Kan.  826, 
122  Paa  1039;  Norman  t.  Hallway  Oo^  101 
Kan.  678, 168  Paa  83a 

[B]  It  Is  held  that  the  offer  meant  that  the 
oeOer  would  fornix  one  or  two  cars  as  de- 
sired by  the  buyer,  and  this,  together  with  the 
acceptance,  was  a  contract  for  two  cars;  that 
tbese,  tog^her  with  the  lettor  of  amflnna- 
tlon,  gave  tbe  plalntUT  the  rl^t  to  buy  in  In 
case  the  defendant  reused  to  ship ;  and,  fur- 
ther, dtat  It  waa  emn*  to  strike  from  the  pe- 
tiUmi  such  letter  of  cmfirmaUon. 

The  judgment  la  tberefore  reversed,  and 
the  cause  remanded  for  forOiw  lurooeeidlngs 
In  accordance  berevi^L 

All  ttie  Justices  ccmcurrtns, 


ao6  Kan.  373) 

NEMAN  CONST.  CO.  v.  MASON  et  aL 

(No.  23452.) 

(Supreme  Court  of  EanBas.  June  11,  1921.) 

fSyllahut  &v  Eiitorial  Staff.) 

1.  Manriamus  «=97, 10  —  Dlsoretloaary  writ; 
should  not  be  Issued  to  compel  delivery  of 
warrants  whes  services  not  performed. 

Mandamus  is  a  discretionary  writ,  and 
should  not  issue  to  compel  delivery  of  war- 
rants for  services  not  performed. 

2.  Evldeno*  «a»38^(l)  — Parol  evidenoe  con- 
trail lot  I  ng  pnblio  reoords  held  laadmisslble. 

In  mandamus  by  a  contractor  to  compel  de- 
livery of  warrants  for  a  public  building,  parol 
evidence  required  by  an  answer  wtiicb  would 
cootradict  the  record  of  the  board  of  adminis- 
tration or  the  auditor  or  the  state  treasurer 
as  to  tbe  issuance  of  the  warrants  Aeld  inad- 
missible. 

3.  Estoppel  «=39  —  Stats  keM  aot  preoluded 
from  disputlii  pabllo  rseords. 

While  state  officers  may  not  dispute  state- 
ments ia  records  made  by  them,  the  state  is  not 
concluded  by  public  records  so  as  to  be  un- 
able to  dispute  statements  therein  contained. 

Application  by  the  Heman  Construction 
Company  for  mandamus,  again^  Wilbur  N. 


Mason  and  others.  Alternative  writ  waa 
Issued,  and  plaintiff  demurs  to  the  answer. 
InterventlOD  by  state  anggeated. 

Frank  Doster,  James  B.  Larimer,  and  J. 
C  Addlngton,  all  of  Topeka,  for  plalntlft. 

Richard  J.  Hopkins,  Atty.  Gen.,  J.  K. 
Rankin,  of  Topeka,  and  E.  W.  Clausen,  of 
AtdilBon,  for  iSeffendanta. 

PBB  OCRIAH.  In  tlila,  an  (vlglnal  ac- 
tion in  mandamna,  fba  plaintiff  eeeSn  to  oooi* 
pel  the  state  board  of  administration  and  tte 
state  auditor  to  deliver  to  the  plaintiff  cer- 
tain warrants  signed  and  r^stered  for  a 
part  of  tbe  contract  price  tw  the  euustrne> 
titm  of  a  building  at  the  Sthte  Normal  ta 
Emporia,  and  seeks  to  compel  the  state 
treasnrer  to  pay  the  warrants  after  tbelr 
delivery.  An  alternative  writ  has  been  Is- 
sued, and  an  answer  has  been  filed  to  which 
the  plaintiff  demurs. 

The  brief  of  the  plaintiff  gives  a  correct 
and  omeise  statement  of  the  issoes  made 
by  the  altematiTe  writ  and  the  answer 
thereto,  and  that  statement,  which  la  aa  Col* 
lows,  is  adopted  by  the  court: 

"The  alternative  writ  charges  that  plaintiC 
was  awarded  tbe  contract  for  the  erection  of 
the  I^umb  Memorial  Bulldinj^  for  tbe  Stats 
Normal  School;  that  it  performed  the  work  as 
contracted,  and  was  paid  all  tbe  contract  price, 
except  a  balance  of  $5,472.28;  that  June  30, 
1917,  tbe  then  state  architect  and  saperintend- 
ent  of  bnlldlDg  coQStruction  and  the  then  state 
board  of  administration  in  writing  approved 
the  work  and  the  vouchers  therefor;  the  then 
state  auditor  issued  warrants  for  the  aaid  bal- 
ance due,  and  the  then  state  treasurer  connter- 
signed  and  registered  tiie  same;  but  that  tin 
said  auditor  and  board  at  administrstion.  and 
their  successors  since  then,  have  refused  to 
deliver  said  warrants  to  plaintiff;  wherefore 
it  has  been  unable  to  secure  payment  of  the 
sum  due. 

"Tbe  answer  admits  all  the  allegations  in  tbe 
writ,  except  as  to  the  due  completion  of  tbe 
work,  and  in  defense  thereto  says  that  plain- 
tiff did  not  properl;  perform  some  of  the  work 
under  the  contra<rt  (specifying  It);  that  oa 
plaintiffs  attention  being  called  to  the  defec- 
tive work  It  agreed  to  rectify  It,  but  hae  never 
done  so;  that  tbe  legislative  appropriation  for 
tbe  contractor's  payment  was  to  Ispse  oad 
did  lapse  after  June  SO,  1917;  that  in  order  t» 
save  the  appropriated  fund  for  plaintiff's  bras' 
fit  the  final  estimates  and  vouchers  were  oa 
July  10,  1917.  approved  and  warrants  draws 
and  countersigned  and  registered,  as  plaintiff 
alleges;  that  these  papers  were  antedated  Jane 
30,  1917.  but  that  on  the  later  date  it  was 
orally  agreed  between  plaintiff  and  defendants, 
and  orally  ordered  by  tbe  defendants  that  said 
warrants  should  be  withheld  from  delivery  aa- 
til  pbdntiff  had  made  good  the  defective  mrk. 
There  is  no  allegation  in  tbe  answer  ef  aaj 
character  of  fraud  or  misrepresentatioi  oa 
plaintiff's  part  or  mistake  on  defendant's  part.* 
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[1]  The  argument  to  support  the  demurrer 
Is  that  the  answer  allies  focts  which  If  es- 
tablished must  be  proved  by  parol  evidence 
that  will  contradict  the  record  of  tbe  board 
of  administration,  of  tbe  state  auditor,  and 
of  the  state  treasurer.  It  Is  contended  that 
such  eTldence  Is  Inadmissible,  and  that  there- 
fore tbe  answer,  which  states  no  facts  which 
can  be  proved  In  defense  to  the  alternative 
writ,  is  Insnffldent  The  answer  alleges 
facts  which,  If  true,  should  defeat  the  plaln- 
UfTs  tight  to  have  delivered  to  It  tbe  war- 
rants that  have  been  signed.  If  tbe  war- 
rants sbotdd  iu>t  be  delivered,  mandamus 
should  not  Issue  to  compel  their  dellTery. 
Mandamus  la  a  discretionary  writ  (Kansas 
it  Oklahoma  Railway  Co.  t.  City  of  Liberal, 
196  Pac.  1067),  and  should  not  issue  to  com- 
pel the  dellvery^  of  warrants  to  the  plaintiff 
when  It  has  not  performed  the  service  for 
which  It  was  to  receive  them. 

[2]  Tbere  is  mncb  dlfSculty  In  holding  that 
evidence  to  contradict  tbe  record  may  be  in- 
troduced by  the  defendants.  Tbe  record 
they  made  la  at  least  prlnia  facie  correct, 
and  there  is  ample  authority  holding  that 
they  cannot  contradict  It.  22  C.  J.  10S3,  and 
subsequent  pages.  That  record  is  very  sim- 
ilar to  the  reiSord  of  a  board  of  county  com- 
.  mlssioners  In  a  road  proceeding.  If  such  a 
board  should  establish  a  road,  allow  dam- 
ages, and  direct  warrants  to  be  issued,  and 
the  warrants  are  Issued,  signed,  and  register- 
ed, but  the  derk  should  refuse  to  deliver 
them.  In  an  action  to  compel  their  delivery, 
the  board  of  county  commissioners  would  not 
be  permitted  to  say  that  the  road  was  not  es- 
tablished, that  damages  were  not  allowed, 
nor  that  warrants  were  not  directed  to  be  Is- 
sued. The  same  principle  must  apply  to  the 
records  made  by  the  board  of  admlnlstratI<Hi^ 
by  the  auditor,  and  by  tbe  treasurer. 

[3]  While  these  officers  probably  cannot 
dispute  any  statement  contained  in  the  rec- 
ord made  by  them,  the  state  Is  not  concluded 
by  that  record  If  It  does  not  recite  the  facts. 
The  state,  on  the  relation  of  the  Attorney 
Generai,  in  this  or  in  an  action  commenced 
for  that  pnipose.  may  questlcoi  ttie  correct- 
ness of  the  record  and  may  procure  a  Judg- 
ment |ff«ventlng  the  delivery  of  the  warrants 
If  the  facts  alleged  Id  the  answer  are  true. 
Tb»  court  therefore  suggests  that  the  state 
(m  the  relation  of  tbe  Attorney  General  In- 
tervene in  this  acUon  and  file  such  pleadings 
as  may  be  necessary  to  enable  the  court  to 
determine  the  truth  of  tbe  matters  alleged 
In  the  answer  filed  by  the  defendants. 
When  that  Is  done,  the  answer  now  filed  and 
the  demarrer  thereto  will  become  immate^^ 
al,  and  It  will  be  unnecessary  for  the  court 
to  say  tba.t  tbe  demurrer  should  or  should 
uA  be  sustained. 
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BRADLEY  V.  BURGE8  et  al.  (No.  23257.) 
(Supreme  Court  of  Kansas.   June  11,  1921.) 

(Si/Uabut  by  tkB  Oimrt.) 

1.  HHsbasd  and  wife  «=»278(2)— Centraot  by 
old  aad  inflrm  eoaple  for  divlsioa  of  proper* 
ty  aad  to  llvs  apart  held  valid. 

A  contract  between  an  tAd  and  infirm  cou- 
ple, husband  and  wife,  for  tbe  division  of  th^r 
property,  in  which  they  agreed  to  separate 
because  they  could  no  longer  continue  to  liv« 
together  in  comfort  hj  reason  oC  their  iDfirmi- 
ties  and  circamsCances,  and  in  wliich  it  was 
agreed  that  the  hnsband,  who  was  ill,  should 
go  to  the  borne  of  a  son  by  a  former  marriage, 
where  he  would  recrive  proper  attention  and 
tbe  wife  be  relieved  of  tbe  burden  of  attempt- 
ing to  look  after  Mm,  Is  Held,  nnder  all  the 
circumstances,  a  valid  contract,  and  not  open 
to  the  objection  that  it  violates  public  policy. 

2.  Husbtand  and  wife  «=3279(4)— Accsptaaoe 
by  hnbaatf  of  benefit  of  aireemont  for  sepa- 
ration and  division  of  property  held  to  pro- 
olude  him  frosi  settlai  It  aside. 

Where,  in  such  a  case,  shortly  after  tbe 
separation  the  wife  dies,  leaving  a  will  devtsii« 
her  property  to  her  own  relatives,  hOd,  tbe 
fact  that  the  husband  has  accepted  tiie  bene- 
fits of  the  agreement,  which  was  fairly  enter- 
ed ioto  and  was  fully  executed,  precluded  him 
from  setting  it  aside  or  from  recovering  prop- 
erty disposed  of  under  its  provisions,  and  that 
persons  claiming  under  him  occupy  no  better 
position. 

Appeal  from  District  Court,  Cowley  County. 

Action  by  J.  D.  Bradley,  revived  in  the 
name  of  his  heirs,  against  Betty  Surges  and 
others,  for  partition.  A  demurrer  to  tbe  an- 
swer was  overruled,  and  defendants  appeal. 
Affirmed. 

Albert Faulconer  and  Eirke  W.Dale, both 
of  Arkansas  City,  for  appellants. 

O,  T.  Atkinson  and  Tom  Prjngle,  both  of 
Arkansas  C3ty,  for  appellee. 

PORTER,  J.  James  and  Sarah  Bradley 
were  husband  and  wife,  and  resided  at  At- 
kansas  City.  The  wife  owned  two  residence 
lots  in  Arkansas  City,  two  pieces  of  city 
property  In  Missouri,  and  some  household 
goods.  The  husband  was  the  owner  of  a 
small  parcel  of  laud  In  Reynolds  comity.  Ma 
They  entered  into  a  written  agreement  for 
the  division  of  th^r  property,  each  party 
thereafter  to  separately  own,  use,  and  dis- 
pose of  bis  or  her  property  as  though  the 
marriage  relations  had  never  existed.  The 
reasons  for  making  the  agreemoit  were  stat- 
ed In  a  preamble  as  ftrilows: 

"WItnesseth:  That  whereas,  ssld  parties  are 
husband  and  wife  and  are  both  aged  and 
infirm  and  in  01  health  and  unable  to  properly 
care  for  each  other,  and  it  beh^  deemed  ad- 
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Tluble  for  said  liasband  to  go  to  the  faome  of 
a  son  by  a  former  marriage,  there  to  make  his 
home  and  have  care  and  attentttm  neeea- 
sai7.  and  said  wife  feeling  that  she  beiiv  nn- 
able  to  be  of  aaaistance  in  taking  care  of  said 
husband  and  be  of  care  and  expenae  to  laid 
Bon,  it  is  hereby  agreed  by  and  between  said 
buBband  and  wife  that  said  husband  may  go  to 
the  home  of  said  Bon  for  the  purposes  and  rea- 
sons abore  set  forth,  nid  wife  to  remain 
where  she  elects. 

"Now  therefore,  it  la  agreed  bj  and  between 
the  parties  hereto  that  it  shall  be  lawful  for 
said  parties  to  lire  apart  as  above  stated,  free 
from  the  marital  control  of  each  other,  the 
same  as  if  unmarried,  and  without  any  Uiter- 
ference  on  the  part  of  eadi  party  hereto." 

There  was  a  proviEdon  by  which  the  wife 
agreed  to  accept  in  full  of  all  demands  for 
her  support  tlie  sum  of  $S  per  month  for  the 
period  of  14  months,  payable  quarter^  at 
the  time  her  tanaband's  penaUm  was  due. 
Shortly  after  Oie  execution  of  the  contract 
and  the  separatlm  of  the  parties  the  wife, 
while  Tlidting  in  Ulasourl,  died,  leavins  ft 
will  whlfdi  derhKd  all  her  property  to  the 
appdlees.  Clalmlxig  that  as  the  sorriTliig 
husband  he  was  mtitled  under  the  law  to  an 
undivided  <nie-baU  of  the  real  bbtate,  James 
Bradl^  bronffbt  this  action  to  i»rtiti<m  the 
property  In  Cowley  county.  He  died  wblle 
tbe  action  was  pending,  and  It  was  revived 
In  the  name  of  bis  heirs.  Tbe  deTisees  under 
the  will  of  Hrs.  Bradley  filed  an  amnrer  set- 
ting up  the  written  contract  and  alleging  that 
the  husband  had  no  interest  in  the  real  estate 
and  that  bis  bdrs  acquired  none,  A  donurrer 
to  the  answer  was  overruled,  and  tbe  h^rs 
of  James  Bradley  appeaL 

[11  The  appellants'  contenti<m  is  that  the 
contract  is  void  because  it  is  contrary  to  pub- 
lic policy.  It  IB  argued  that,  inasmuch  as  an 
absolute  divorce  wilt  not  be  granted  upon 
the  consent  or  agreement  of  the  parties, 
there  Is  equally  as  strong  a  reason  for  hold- 
ing that  the  agreement  la  question  which,  it. 
is  Insisted,  Is  equivalent  to  a  limited  divorce, 
should  not  be  recognized,  and,  further,  that 
the  contract  is  void  because  there  Is  an  en- 
tire la<^  of  such  consideration  as  will  be 
recognized  by  the  courts.  The  argument  is 
based  upon  the  proposition  that  a  husband 
and  wife  cannot  be  permitted  to  live  in  a 
state  of  separation  unless  there  is  some  fail- 
ure on  tbe  part  of  one  or  both  In  the  perform- 
ance of  duties,  which,  It  Is  said,  society  has 
an  interest  in  the  fulfillment  of.  The  appel- 
lants concede  that  postnuptial  contracts  are 
valid  whore  they  do  not  contravene  public 
policy,  but  insist  that  in  previous  decisions 
the  court  has  laid  down  the  rule  that  agree- 
ments for  the  division  of  property  based 
upon  separation  between  husband  and  wife 
can  only  be  upheld  when  the  relations  be- 
tween the  parties  are  such  as  to  make  a  sepa- 
ration bievltable,  because  the  conduct  of  one 
Is  Bucli  as  to  render  separation  necessary  for 


tbe  health  and  bapi;dnee8  of  the  othpr.  Tbe 
principal  case  cited  in  support  of  this  con- 
tention is  King  V.  MoUohan,  61  Kan.  683,  60 
Pac.  731,  which,  it  is  said  In  appellants' 
brief,  is  the  very  foundation  of  their  daim. 

In  that  case  a  contract  for  the  divisloo  <tf 
property  was  made  In  contemplation  of  an 
immediate  s^ratlon  and  with  an  unex- 
pressed purpose  tbat  a  divorce  should  at 
once  be  obtained.  But  even  In  tbat  iritnation 
it  was  held  that  because  the  separation  was 
simultaneous  with  the  execution  of  the  con- 
tract the  latter  was  not  to  be  regarded  ms 
intended  to  break  the  marriage  relations  at 
some  future  time.  The  appellants,  how- 
ever, stress  a  statement  in  the  oplniim  to  the 
eCfect  that — 

"An  understanding  that  the  separatiaB, 
wliich  was  inevitable  and  immediate  and  l^al 
in  itself,  should  thereafter  receive  the  sanc- 
tion of  the  court,  and  effect  a  disaolutioii  of 
the  marriage  relation,  cannot  be  regarded  as 
collusive  or  fraudulent  or  violative  <rf  pnUic 
poUcy."    61  Kan.  600,  60  Pac.  733.  - 

But  In  usine  this  language  the  court 
spoke  with  reference  to  the  facts  of  the  par- 
ticular case,  and  was  not  attempting  to  lay 
down  a  hard  and  fast  rule  applicable  to  all 
such  contracts,  nor  to  limit  or  define  the 
circumstances  or  conditions  which  might  he 
sufficient  to  render  valid  a  contract  of  this 
character  between  husband  and  wife. 

The  appellants*  argument  is  baaed  upon 
the  narrowest  construction  possible  to  he  giv- 
en to  the  word  "Inevitable"  as  used  In  the 
opinion  In  the  MoIIoban  Case.  The  word  is 
often  employed  In  the  sense  of  absolute  cer- 
tainty or  of  something  as  sure  to  ha[^>en  as 
death.  On  the  other  hand,  it  Is  ottaa  used  in 
a  different  sense.  Soule's  Dictionary  of 
English  Synonyms  gives  as  synonymous 
words  "unavoidable;  necessary;  not  to  be 
! escaped;  that  must  be  suffered." 

In  the  celebrated  case  of  McCoUodi  v. 
State  of  Maryland,  4  Wheat  316,  4  L.  Ed. 
579,  counsel  for  the  state  insisted  upon  plac- 
ing upon  the  word  "necessary"  a  narrow  c<hi- 
struction,  as  It  appears  In  the  proviaJon  of 
the  federal  Constitution  that  Congress  shall 
have  power  "to  make  all  laws  wbidi  shall  be 
necessary  and  proper  to  carry  into  executl<m* 
the  powers  of  the  government.  The  conten- 
tion was  tbat  the  word  "necessary"  should 
be  construed  as  Umiting  tbe  right  <rf  Congress 
to  pass  laws  for  carrying  into  effect  the 
granted  powers  to  snch  as  are  indisi)ensable. 
and  without  which  the  power  of  Coagnm 
would  be  nugatory.  In  answering  this  con- 
tention. Chief  Justice  John  Marshall  said: 

■as  it  true  that  this  is  the  sense  in  iriiidi 
the  word  'neeessaiy*  is  always  used?  Does  H 
always  import  an  absolute  pfay^cal  necessity, 
so  strong,  that  one  thing,  to  which  another 
may  be  termed  necessarv,  cannot  exist  with- 
out that  other?  We  thmk  it  does  not.  ii 
reference  be  had  to  Its  use,  in  the  commaa  af- 
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fairs  of  the  world,  or  In  approred  authors,  we 
find  tLat  it  freqiientlr  inportl  no  more  tban 
that  one  thing  is  convenient,  or  nsefal,  or  ea- 
senttal  to  another.  To  employ  the  means  nec- 
essary to  an  end  la  seneraUj  onderBtood  at 
employing  any  meant  calcnlated  to  prodnce  the 
end,  and  not  as  being  confined  to  those  single 
means,  without  which  the  end  would  be  entire- 
ly unattainaWe.  Such  is  the  character  of  hu- 
man language  that  no  word  conveys  to  the 
mind,  in  all  situations,  one  single  definite  idea; 
and  nothing  is  more  common  than  to  use  words 
in  a  figurative  sense.  *  *  *  It  is  essential 
to  Jnat  construction  that  many  words  whicb 
Import  aomething  ezceaalTe  shonld  be  vnder- 
•tood  in  a  more  mitigated  sense— in  that  sense 
which  common  usage  justifies.  The  word  'nec- 
essary* is  of  this  description.  It  haa  not  a  fix- 
ed character  peculiar  to  itself.  It  admits  of 
all  degrees  of  .comparison;  and  is  often  con- 
nected with  other  words,  which  increase  or  di- 
minish the  impression  the  mind  receives  of 
the  urgency  it  Imports.  A  thing  may  be  nec- 
essary, very  necessary,  ^solnteiy  or  indispen- 
sably necessary.  To  no  mind  would  the  same 
idea  be  conveyed  by  these  several  pbraaea." 
4  Wheat.  412,  4  L.  Ed.  679. 

So  in  the  Molloban  Oase  the  court,  In 
speaking  of  the  separation  of  the  husband 
and  wife  heing  tneritable,  did  not  use  the 
word  "inevitable"  as  something  bound  to 
bappen  at  all  events,  bat  ss  bigbly  pn^ble. 
Of  courMv  it  is  always  possible,  even  in  ex< 
treme  cases,  tbat  disagreements  and  quar- 
rels between  husband  and  wife  will  be  ad- 
justed ;  and  the  court  spoke  ot  tbe  separation 
as  Inevitable,  not  In  tbe  sense  of  being  abso- 
lutely sure  to  happen,  bat  In  the  sense  that, 
fr(Mn  all  the  drcumstances,  tbe  parties  under- 
stood that  a  separation  was  bound  to  occur. 

contract  between  James  Bradley  and 
his  wife  rests  upon  soffident  conalderatlon, 
and  we  are  unable  to  dlscovw  that  It  con- 
tains any  provisions  contrary  to  public  poli- 
<7>  Here  were  two  old  Infirm  perscms,  bus- 
iMnd  and  wife,  ea^  of  whom  had  be^  mar- 
ried before.  Thc^*  realked  tbat  they  could 
no  longer  continue  to  live  together  In  com- 
fort, not  because  of  domestic  strife,  but  be- 
cause of  their  inflrmities  and  drcumstances. 
In  order  tbat  tbe  husband  in  his  sickness 
might  have  proper  attention  they  deemed  it 
best  to  separate;  the  husband  going  to  the 
borne  of  his  son,  where  his  wants  would  be 
cared  for,  and  the  wife  would  be  thereby 
relieved  of  tbe  burden  of  attempting  to  lock 
after  him.  The  husband  possessed  some 
property,  to  which  the  wife  was  willing  to 
forego  her  Interest,  In  consideration  of  the 
right  to  retain  for  her  sole  use  her  own 
property.  Under  all  the  drcumstances  we 
think  the  contract  was  cme  which  .courts 
should  not  hesitate  to  uphold. 

IS]  But  for  another  reafyon  the  appellants 
cannot  maintain  their  acti<m  for  partition. 
It  was  said  in  King  v.  Mollohan,  supra,  np<m 
which  apiiellants  place  so  much  reliance: 


"In  oar  view,  the  separation  agreement  does 
not  violate  public  policy;  but  if  for  some 
reason  )t  did.  the  fact  that  the  hnsband  had 
accepted  the  benefits  of  an  agreement  which 
fairly  and  equitably  divided  tiie  property,  and 
which  was  fully  executed,  would  predude  him 
from  setting  it  aside  or  recovering  property 
disposed  of  under  its  provisions."  61  Kan. 
«»4,  198  PfC.  969. 

Tbe  appellants,  who  claim  undev  James 
Bradley,  occupy  no  better  position. 
The  Judgment  la  affirmed. 
AH  the  Jnstlcea  eoncnrrlng. 


(St  Kan.  MB) 
KING  V.  MOLLOHAN  St  aL 

(Supreme  Coort  of  Kansaa.    July  7,  180C^) 

(BvBalHU  by  Editorka  Btaff.) 

Hasbaad  aad  wife  «=»279(2)-+luaband,  hav- 
log  aeoaiitad  beaellts  of  agreenaat  to  divide 

property,  nay  aot  sat  It  aside. 
Where  a  husband  baa  accepted  the  benefits 
of  an  agreement  between  himsdf  and  wife  for 
a  fair  and  equitable  divialon  of  tbe  property, 
and  which  has  been  fully  executed,  he  la  pre- 
cluded from  setting  it  aside  or  recovering  prop- 
erty  disposed  of  under  its  providons. 

On  rehearing.  AfBnued. 

For  former  opinion,  see  01  Kan.  688,  60 

Pac.  731. 

FEB  CURIAH.  A  rehearing  In  this  case 
was  ordered  because  we  assumed  that  a  cer* 
tain  finding  copied  In  the  record  was  part  of 
the  same.  It  now  an;>ear8  that  after  the  find- 
ing had  been  filed  a  motion  to  stdke  out  tbe 
fourteenth  finding  was  made  and  sustained. 
Tb&t  finding  waa  to  the  ettoct  that  tbe  con- 
duct of  John  J.  Bartei  toward  bis  wife  was 
such  as  to  rend»  a  separatlm  necessary  tor 
the  health  and  happiness  of  the  wife.  Al- 
though the  motion  was  sustained,  the  finding 
was  allowed  to  Ksnaln  In  the  record,  and  the 
fact  that  tt  was  printed  there,  as  well  as  the 
further  fact  that  counsel  in  their  printed 
brief  and  argumoit  assumed  It  to  be  a  part  of 
tbe  record,  led  us  to  the  same  assumptitm, 
and  to  overlook  the  correction  made  in  the 
manuscript  brief  filed  after  the  oral  argu- 
ment 

The  absence  of  the  finding,  however,  does 
not  Invalidate  the  postnuptial  omtract,  nor 
warrant  a  change  In  the  ultimate  decision  of 
tbe  case.  The  spedflc  finding  that  the  hu»- 
band  and  wife  were  incompatible  and  that  a 
separation  was  necessary  to  the  health  and 
happiness  of  the  wife  was  dted  to  show  tbat 
the  separation  was  not  collusive,  or  fraudu- 
lent, or  violative  of  public  policy.  We  did  not 
hinge  the  decision,  however,  on  this  finding, 
as  a  reading  of  tlie  testimony  suffldently 
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shows  the  absence  of  coUu^on  and  fraud  In 
the  seijaratlon,  as  well  aa  in  the  agreement 
for  the  division  of  property ;  and  this  Is  suffi- 
cient to  sustain  the  general  finding.  A  sepa- 
ratim  between,  the  parties  bed  been  fully  de- 
cided upcm,  and  the  agreement  whidi  was 
made  (xmtemidated,  and  was  followed  by  an 
immediate  separation.  The  facts  pbow,  and 
the  court  found,  that  the  adjustmoit  of  the 
property  ri^ts  under  the  agreement  waa 
fair,  reasonable,  and  just,  and  it  was  held 
In  Randall  t.  RandaU,  37  MIcb.  663,  and 
otho:  cases  dted  In  the  former  (vini<«, 
that— 

* 

When  a  separation  "has  been  fully  decided 
upon,  and  the  artides  contemplated  a  suitable 
provision  for  the  wife  and  cbUdres,  or  en  eq- 
uitable and  suitable  division  of  the  property  the 
benefits  <rf  which  both  have  enjt^ed  during  cov- 
erture, no  priudple  of  public  policy  la  disturbed 
by  them." 

We  are  satisfled  with  the  views  taken  and 
already  expressed  as  to  the  stipulation  that 
the  husband  should  stay  away  from  bis 
wife's  place  and  not  molest  her  or  trespass 
on  her  premises,  and  as  to  the  understand- 
ing had  between  them  with  reference  to  a  di- 
vorce. In  our  view,  the  separation  agreement 
does  not  violate  public  policy ;  but,  if  for  some 
reason  it  did,  the  fact  that  the  husband  bad 
accepted  the  benefits  of  an  agreement  which 
fairly  and  equitably  divided  the  property, 
and  which  wa&  fully  executed,  would  pre- 
clude him  ttom  setting  It  aside  or  recovering 
property  disposed  of  under  its  provIsKms. 

The  Judgmoit  of  affirmance  will  not  be 
disturbed. 


(108  Kftn.  S28) 

AHALT  V.  GATEWOOD  et  al.  (No.  23232.) 
(Supreme  Court  of  Kansas.   Jane  11^  1921.> 

fSytlaius  hy  the  Court.) 

1.  Attorsey  and  client  <3»  180— Attorney's  lien 
statute  furnishes  enly  nsans  for  secsrins 
liens  an  judgneots,  and  writtes  notlee  Is  •*• 
tentlaJ. 

The  statute  coDcerning  attorneys'  liens  su- 
persedes tlie  common  law,  and  famishes  the 
only  means  and  remedy  for  secariug  such  liens 
on  a  judgment  procured  hj  an  attorney  for  hia 
client,  and  a  written  ootlce  thereof  is  essential. 

2.  Attorney  and  client  <sz=3l8D— IndoraemeNt  on 
summons  held  not  a  sufflciant  solloo  of  attor- 
ney's Han  untfar  the  statute. 

The  summOQP  in  an  action  on  certain  notes 
providing  for  at:orney's  fee  in  case  of  suit 
thereon  had  indorsed  the  following:  "Amount 
claimed  $0,617,  with  interest  from  August  fl, 
190G,  at  10  per  cent  per  ana  am,  and  costs  of 
auit,  and  $661.70  as  attorne5's  fee  for  collec- 
tion." Below  the  clerk's  signature  was  the  fol- 
lowing: "Nelson  Case,  Oswego,  Attorney  for 
Plaintiff."    Beld^  that  such  indorsement  was 


not  a  sufficient  notice  of  an  attorney's  lien  vnder 
section  484  of  the  General  Sututea  of  1915. 

Appeal  from  District  Conr^  Labette  County. 

Action  by  B.  F.  Abalt  and  another  against 
Rawlings  Gatewood  and  anotbw.  Judgment 
for  plaintifF,  and  sale  of  land  an  execution 
to  wife  of  Rawlings  Gatewood.  Uottons  by 
N^S(Hi  Case,  attorney  for  plaintiff,  to  enforce 
against  the  purcbasw,  S<qAla  Gatewood.  a 
lien  for  attorney's  fees.  Motions  denied  and 
Nelson  appeals.  Affirmed. 

Nelson  C^se,  of  Oswego^  In  pro.  per. 

E.  L.  Burton  and  Paul  MacCasUU,  botli  of 

Parsons,  for  appellee. 

WEST,  J.  In  1906,  the  defendant  Rawlings 
Gatewood  gave  the  plaintlfC,  -a  resident  of 
Oregon,  three  promissory  notes  for  96,617, 
bearing  interest  at  10  per  cent.  Each  note 
contained  a  provision  that  in  case  of  suit  to 
collect  it  the  maker  promised  "to  pay  such 
sum  as  the  court  may  adjudge  reasonatde  as 
attorney's  fee  in  said  suit  or  actl<m.**  The 
notes  were  made  payable  in  Oregon. 

Nelson  Case,  in  1907,  brought  suit  on  these 
notes  in  Labette  county,  taking  judgment  fOr 
57,774.65,  with  Interest  at  10  per  cent.  The 
summons  was  indorsed  with  the  amount 
sued ,  for  and  costs  of  suit  "and  $661.70  aa 
attorney's  fee  for  collection" ;  and  below  the 
clerk's  signature  this  indorsement  was  made: 
"Nelson  Case,  Oswego,  Attorney  for  Plaln- 
tiif.  The  defendant  was  personally  served. 
In  1908,  the  plaintiff  made  proof  of  his  al- 
legations, and  the  court  found  generally  in 
favor  of  the  plaintiff,  and  rendered  judgment 
for  $7,774.65,  with  10  per  cent,  interest  and 
costs,  and  attorney's  fee  for  $300,  whlcb  It 
directed  to  be  taxed  as  part  of  the  costs  tn 
the  case.  Mr.  Case  appeared  as  sole  attorney 
for  the  plaintiff,  and  was  never  dls<^arged 
as  such  attorney,  and  has  never  received  any 
compensation  for  his  services.  In  May,  1919. 
the  plaintiff,  for  $900,  assigned  this  judg- 
ment to  Sophia  Gatewood,  the  defendant's 
wife,  who  had  execution  Issued  and  sale 
made  and  bought  in  the  property  for  $4,500. 
She  paid  In  cash  only  the  amount  of  the  court 
costs,  the  printer's  fee,  fee  for  notice  of  sale^ 
and  the  sheriff's  fees,  amounting  In  all  to 
$61.91,  retaining  the  balance  of  the  $4,600  to 
te  applied  as  a  credit  on  the  judgment  Oa 
June  8,  1919,  Mr.  Case  filed  a  motion  tor  an 
order  to  direct  the  proper  officer  to  pay  him 
the  attorney  fee  allowed  by  the  court.  May  4, 
1920,  he  filed  another  motion  to  require  the 
purchase  at  sherlfTs  sale  to  pay  into  court 
the  amount  of  the  attorney's  fee  for  hia  use. 
and,  In  default  of  Buch  payment,  the  sale  to 
be  set  aside.  On  May  28,  1920,  Sophia  Gate- 
wood,  the  purchaser,  moved  for  confirmation. 
June  11,  1920,  Mr.  Case  combined  his  two 
motions  into  one,  which  be  then  filed,  asking 
that  the  sale  be  not  confirmed  until  the  pur- 
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cfaAser  pntd  into  court  a  sufficient  stun  to  pay 
bim  the  attorney  fee,  and  asking,  further, 
that  the  court  require  the  aherltr  to  collect 
and  -pay  into  court  the  amount  of  shcb  fee 
for  his  use,  and  that  otherwise  the  sale  be 
not  confirmed.  The  three  motions  were  pre- 
sented at  the  same  time,  and  argued  and 
taben  tinder  adrlsement.  Afterwards,  the 
combined  motion  of  Mr.  Case  was  overruled, 
and  the  motion  for  confirmation  siu^talned, 
and  from  these  orders  this  appeal  is  taben. 

Mr.  Case  contends  that  the  attorney  fee 
contract  wab  made  for  his  benefit,  was  one 
which  he  can  enforce,  and  that  the  Judg- 
ment for  such  fee,  or  the  fee  so  allowed  by 
the  Judgment,  belongs  to  him.  He  ai^es 
that  the  common  law  recognizes  two  classes 
of  attorney  liens,  the  retaining  and  the  charg- 
ing; that  bis  lien  partakes  of  the  nature  of 
both,  and  that  the  statutory  Hen,  which  is 
of  later  origin,  does  not  supplant  <»-  impair 
the  common-law  remedy,  but  is  an  additional 
and  supplemental  remedy.  Be  argues  ttiat 
bis  lien,  80  far  as  considered  a  charging  lien, 
is  an  equitable  ri^t  to  the  fee  and  costs  due 
him  for  services,  and  that  be  is  regarded  as 
an  equitable  assignee  of  the  Judgment,  based 
on  the  principle  that  the  plaintiff  should  not 
be  anowed  to  appropriate  Cb«  whole  of  the 
Jndgment  without  paying  for  the  services  of 
his  attorney  In  obtaining  It  He  aignes,  fur- 
ther, that  the  assignment  ithoold  not  destroy 
his  rigbt  to  bis  remedy,  and  ctmtends  that  the 
assignee  took  subject  to  the  lien  of  the  at- 
torney tliroa^  whose  services  the  Judgment 
was  secured. 

The  defendant  contends  that  ttie  Judgment 
was  not  In  fiivor  of  Hr.  Case,  but  of  .his 
client ;  that  the  assignment  had  the  effect  of 
ending  bis  employment  as  attorney  In  the 
matter,  and  that  Hr.  Oase  Is  not  a  party  to 
this  litigation ;  and,  furthOT.  that  he  has  not 
compiled  with  the  Kansas  statute  by  ■erring 
notice  of  bis  lien  as  required. 

Of  coone,  strictly  speaking,  the  Jodgnient 
was  In  favor  of  the  plaintiff,  and  not  the 
plaintiff's  attorney,  althou^  that  part  now 
In  cfmtroversy  was  expressly  twmed  an  at- 
torney's fee  In  the  Journal  mtiy,  and  tbe 
snmm<m8  In  the  action  asked  for  an  attor- 
ney's fee.  \niether  the  asignment  aided 
the  matter,  and  whether  Mr.  Case  has  a  right 
to  be  crasidered  a  party,  need  not  now  be 
deteimlned.  The  efitect  of  our  statnte  ino- 
bitdting  a  contract  or  Judgment  therew  for 
attorney's  fee  embodied  in  a  note  or  similar 
Instrument  Is  not  Invoked  hy  either  party, 
and  will  therefore  not  be  considered. 

[1]  The  serious  and  controlling  question  in 
the  case  Is  wheQier  the  right  to  the  fee  and 
lien  can  be  invoked  without  having  complied 
with  our  statute.  This  statute  (Gen.  Stat 
1915,  S  484)  provides  that— 

"An  attorney  lias  a  lien  for  a  general  balance 
of  compensatioD  upon  any  papers  of  tiU  client 
which  Iiave  come  into  his  possession  in  the 
coarse  of  his  profeasional  employment,  upon 


money  In  his  bands  belonging  to  hl^  client,  and 
upon  money  dne  to  his  client  and  in  the  hands 
of  the  adverse  party,  in  any  matter,  action  or 
proceeding  ia  wtiich  the  attorney  was  employ- 
ed, from  the  time  of  ^ving  notice  of  tlie  lien 
to  the  party.  •  •  • 

Section  485  provides  that— 

"Where  any  Judgment  has  or  may  be  collected 
or  paid  to  the  derk  of  any  court  rendering  the 
same,  on  execution  or  otherwise,  upon  which  an 
attorney's  lien  is  claimed,  the  conrt  in  which 
such  judgment  was  or  is  rendered  may  in  term 
time,  or  the  judge  of  said  court  at  chambers, 
without  formal  pleadings,  on  application  of  any 
part7  interested,  determine  the  amount  due  on 
said  attorney's  lien,  if  any,  and  make  any  or- 
der for  the  distribution  of  said  moneys  accord- 
ing to  the  respective  rights  of  the  parties." 

It  would  seem  by  the  language  of  section 
484  that  the  Legislature  must  have  Intended 
to  cover  both  kinds  of  common-law  liens,  the 
retaining  and  dbarglng.  Of  course,  an  a^ 
tomey  canuot  be  required  to  deliver  possession 
of  big  client's  papers  or  money  which  have 
come  into  his  hands  In  the  course  of  his 
employment  until  the  dtent  settles  wlOi  him 
for  his  fees.  But  that  matter  Is  not  Involved 
here,  this  being  an  afflrmatlv»  action  on  the 
part  of  the  attorney  to  eatoreB  what  might 
be  called  his  charging  Uen. 

The  retaining  lien  is  said  to  be  an  attorney's 
right  to  retein  poesessfon  of  all  papers  and 
money  of  his  dlent  coming  into  his  hands 
professionaliy  until  a  general  balance  due 
him  for  services  is  paid.  This  Is  said  to  have 
been  recognised  from  earliest  times. 

"It  is  of  common-law  origin,  and  the  statutes 
providing  for  it  and  for  its  enforcement  are 
merely  declaratory  of  the  common-law  rule."  6 
C.  J.  766,  S  363. 

The  special  or  chaVgIng  Uen  is  said  to  be 
an  equitable  right  to  have  the  fees  and  costs 
due  the  lawyer  for  his  services  secured  to 
him  out  of  the  Judgment  therein — 

"the  attorney,  to  the  extent  of  such  services, 
being  regarded  as  an  equitable  assignee  of  the 
judgment  It  is  based  on  the  natural  equity  that 
the  plaintiff  should  not  be  allowed  to.  appropri- 
ate the  whole  of  a  judgment  in  his  favor  with- 
out paying  thereout  for  the  services  of  his  at- 
torney in  obtaining  such  judgm<Hit"  Page  766, 
{364. 

"A  retaining  lien  is  complete  and  effective 
without  notice  to  any  one.  On  the  other  hand, 
as  a  general  rule,  a  charging  lien  is  oot  per- 
fected until  notice  thereof  he^  been  given  to 
the  obligor  against  whom  it  ia  asserted,  unless 
such  person  baa  knowledge  of  the  claim,  or  bas 
notice  of  facts  sufBcient  to  put  a  prudent  per- 
son upon  inquiry."   6  O.  J.  772,  |  370. 

See.  also,  2  R.  O.  L.  1063.  |S  150-154,  and 
1069,  f  159. 

Whether  the  stetute  should  lie  considered 
merely  as  providing  a  remedy  to  enforce  a 
common-law  right  or  as  superseding  such 
right  seems  to  be  settled  in  favor  of  the 
latter  view.  In  their  brief  in  E.  P.  Ity.  Co.  v. 
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TFbacher,  17  Kian.  92,  97,  101,  Tbacher  ft 

Stepbens  s&ld: 

"At  common  law  alao,  and  independent  of  Ui« 
statntee,  we  insist  that  tb«  action  should  be 
maintained.'* 

But  the  court  said: 

"It  is  nnnecesBaiT  to  inquire  vtiettier  this 
would  have  been  the  rale  independent  of  stat- 
nte." 

In  Holmes  t.  Waymlre,  73  KaiL  105, 
84  Pac.  668. 9  Ann.  Gas.  624,  It  was  said: 

'*Thl8  aectiion  a  snbttttnte  for,  and  may  be 
said  to  be  a  aabatantial  enactment  of,  the  com- 
mon law  npon  the  subject  of  attorneys'  liens." 

The  Indiana  Supreme  Court  In  Alderman 
Nelson  et  aL,  111  Ind.  266,  257,  258, 12  N.  E. 
S&4,  396,  considering  a  similar  enactxnait, 
said: 

"The  BUtDte  rives  the  Uen,  and,  to  secure 
It.  the  Btatntory  provisions  must  be  pursued 
with  reasonable  strictness  and  accuracy.  *  *  * 

"It  is  not  necessary  to  inquire  whether  an 
attorney  had  a  lien  on  his  client's  judgment  at 
common  law,  for  the  statute  covers  the  entire 
subject  and  creates  the  lien,  and  that  Is  the 
only  one  that  can  be  enforced.  •  •  *  The 
statute  Is  now  the  source  from  which  the  lien 
is  derived,  and  it  can  only  exist  as  the  Statute 
creates  it" 

The  Washington  Supreme  Court,  In  Hump- 
tuUps  Driving  Co.  v.  Cross,  65  Wash.  636, 638, 
118  Pac.  827,  828  (37  U  IL  A.  [N.  S.]  226), 
said: 

"The  cases  necessarily  proceed  upon  the  as- 
samption  that  the  right  to  an  attorney's  lien 
in  tlUe  state  rests  upon  the  statute,  and  that 
there  is  no  emnmon-Iaw  or  equitable  right  of 
Men.;- 

The  Aldennan  Case  ms  quoted  from  with 
approvaL 

miomton  on  Attonieys  At  Lew  states 
that  charging  liens  are  nsnaUy  regulated  1^ 
statutes.  2  Tbomt  970, 1 672. 

**rn  most  Jnris^ctlons  the  attorney's  charging 
lien  fs  provided  tor  and  regulated  by  legisla- 
tion; and,  of  course,  where  this  Is  traef  the 
statutory  provisions  must  govern.**  Page  9T9, 
I  582. 

We  held,  therefore,  that  for  a  charging 
lieu  an  attorn^  must  look  to  the  statute.  In 
hla  brief,  Mr.  Case  suggests  that  the  payee 
had  actual  notice  of  the  lien  provided  for  by 
the  notes  themselves,  and  was  also  personal- 
ly served  with  a  summons  which  not  only 
stated  the  claim  for  the  attorney's  fee,  but 
gave  the  name  and  address  of  the  attorney 
prosecuting  the  suit  In  Cobbey  vu  Dorland, 
50  Neb.  373,  375,  69  N.  W.  951.  there  was  an 
Indorsement  on  the  summons  that  if  the  de- 
fendant failed  to  appear  and  answer,  the 
plaintiff  would — 

"take  judgment  for  $800,  together  with  inter- 
est  at  7  per  cent.  *  *  •  and  attorney  fees 
and  costs  of  suit" 


The  Indorsonrat  was  signed  by  the  cleA 
by  his  deputy.  The  court  said  this  bad  n«ie 
of  the  requisites  of  a  notice  of  a  claim  of 
lien;  it«dld  not  refer  to  the  attorney,  or  his 
fees,  and  was  not  signed  by  himself  or  for 
him,  and  did  not  purport  to  emanate  from 
him.  In  Smith  &  BayUes  t.  C,  B.  L  &  P.  B. 
Co.,  56  Iowa,  720,  721,  10  N.  W.  244,  notice 
of  a  claim  for  attorney's  lien  was  Indorsed  by 
the  plaintiCTs  attorney  on  the  orl^nal  notice 
served  ui>on  the  defendant  The  court  said: 

"The  statute  simply  requires  the  notice  to  be 
given  in  writing.  In  this  respect  the  notice  giv- 
ea  conformed  to  the  statute.  It  was  not  a 
part  of  the  original  notice,  but  was  written  in 
a  blank  space  between  the  parts  of  the  original 
notice.  If  it  had  been  written  upon  the  marffai, 
below  the  ordinal  notice,  and  properly  signed, 
we  think  no  qoestion  could  be  properly  ralMd 
as  to  its  Bufflcieucy." 

"The  object  of  the  notice  is  to  protect  the 
judgment  debtor,  and  any  notice  which  serves 
that  purpose  will  be  held  suffident  All  that  is 
required  is  that  the  notice  shall  contain  a  gen- 
eral statement  of  the  amount  claimed,  and  of 
the  services  for  which  rendered.  The  notice 
must  be  clear  and  ezplidt  that  a  lien  is  dained 
and  that  payment  to  the  attorney  will  be  re- 
quired." 6  a  J.  774,  S  875. 

t2]  nie  trouble  with  the  indorsement  on 
this  summons  Is  that  It  was  not  a  notice  that 
the  attorney  claimed  a  lien.  At  most  It  in- 
dicated a  desire  to  have  an  attorney  fee 
allowed,  only  this,  and  nolbing  more.  Coun- 
sel cites  Greek  v.  HcDanlel,  68  Nebi  669,  9i 
N.  W.  518;  Cones  r.  Brooks,  60  Neb.  698,  8« 
N.  W.  85;  Whitecotton  v.  Railroad,  250  Ma 
624.  157  8.  W.  776;  BartheU  v.  RaUway  Co. 
138  Iowa,  688,  116  N.  W.  813;  Northmp  t. 
Hayward.  102  Minn.  807.  118  N.  W.  701,  33 
Ann.  Cas.  841. 

In  the  first  case.  It  was  held  that  tb»  peti- 
tion of  tnterventlon  was  of  Its^  snffldait 
notice  ct  the  lien,  so  long  as  It  did  not  up- 
pear  that  the  judgment  debtor  had  previous- 
ly paid  the  judgment  In  Cones  t.  Brooks, 
the  statute  was  construed  as  not  to  requtie 
written  notice.  In  the  Whitecotton  Case  no 
notice  in  writing  was  served,  but  Hie  court 
said  the  defendant  did  have  the  notice  Im- 
plied by  tb»  brln^ig  of  Oie  suit  and  service 
of  summims.  under  a  certain  section  of  ^ 
Missouri  statute.  In  tbe  BartheU  Case  a 
notice  of  tbe  attorney's  lien  was  embodied  In 
the  original  notice  of  tbe  action,  but  It  daira- 
ed  a  Hen  for  l^al  services  rendered  and  to  be 
rendered,  the  language  being: 

"You  are  further  notified  that  the  undersign- 
ed attorneys  claim  an  attorney's  lien  of  50  ptf 
cent  npon  the  amount  due  or  to  become  due  for 
legal  services  rendered  and  to  be  rendered." 
138  Iowa.  689. 116  N.  W.  818. 

In  the  Northmp  Case  it  was  held  that  tbe 
Iowa  statute  did  not  require  a  written  no- 
tice. These  authorities,  therefore,  do  not 
support  tbe  contention  that  the  notice  was 
sufficient^  and  we  bave  been  unable  ta  find 
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those  whidi  do.  It  must  be  held,  therefore, 
ttiBt  tUs  notice  required  1^  the  attorney's 
hen  ftct  was  not  given  In  this  case,  and  the 
claim  therefor  cannot  be  sostalned. 

The  judgment  is  affirmed^ 

AU  the  Justioes  concniring. 


NASH  •!  al.  V.  STATE.  (Na.  M8I9.) 

(Orindnal  Oonrt  of  Appeals  oi  Oklahgma. 
Ani.  4.  1921.) 

CiiBhMl  law  «=9l069(l)^s  appeal  matt  bo 
take!  withia  six  maaths;  appeal  n^r  he  takes 
ky  flllsg  petltioo  Is  error  with  easo-siade  or 
a  transcript  of  record  with  proof  of  sorvloo 
of  aotice  to  appeal. 
In  felon;  cases,  the  appesl  mast  be  taken 
within  six  months  after  the  judgment  is  ren- 
dered.  Section  6991,  Bev.  Laws  1910.   In  8n<^ 
cases  an  ap[»eal  is  taken  by  filing  in  this  court 
a  petition  in  error  with  caBe-made  attached,  or 
a  transcript  of  the  record,  together  with  proof 
of  serrice  of  notices  of  appeal  as  required  bj 
ststote,  and  when  this  is  not  done  within  the 
time  prescribed  by  the  statute,  this  court  does 
not  acquire  jurisdiction  of  the  appeal,  and  such 
an  appeal       bo  dismissed- 

Appeal  from  District  Court,  Washita  Coun- 
ty; ThoB.  A.  Edwards,  Judge. 

Frank  Nash,  George  W.  Meyers,  and  Ed- 
ward Wade  were  convicted  of  burglary,-  and 
they  appeal.  On  moti<m  of  the  Attorney 
General  to  dismiss  appeal.  Appeal  dlsmlaa- 
ed,  and  cause  remanded. 

James  W.  Smith,  of  CwdeU,  for  ^tntlffs 
in  error. 

S.  P.  Freellng,  Atty.  Gol.  and  W.  a  HaU* 
Asat  Atty.  OfiiL,  tor  the  State. 

DOTLB,  P.  J.  The  plainttfTs  In  error. 
Prank  Nash,  George  W.  Meyers,  and  Edward 
Wade,  were  jointly  charged,  tried,  and  con- 
victed on  an  information  diarglng  that  In 
Washita  county,  on  or  about  the  18th  day 
of  October,  1919,  they  did  commit  the  crime 
of  burglary  with  exploelTes,  in  that  they  did 
feloniously  enter  the  bnlldi^ig  of  the  Corn 
State  Bank,  of  Corn,  and  by  the  use  of  and 
aid  of  dynamite,  nitroglycerine,  gunpowder, 
and  other  explosives  open  a  certain  bank 
vault  therein,  and  their  punishment  was  as- 
sessed at  imprisonment  in  the  penitentiary 
each  for  the  term  of  25  years.  On  December 
16,  1919,  the  court  rendered  judgment  In  ac- 
cordance with  the  verdict  of  the  Jury,  from 
which  judgment  an  appeal  was  attempted 
to  be  taken  by  flling  In  tbla  court  on  July 
19,  1920,  a  petition  In  error  with  case-made. 

On  April  30,  1921,  the  Attorney  General 
(led  a  motion  to  dismiss  the  appeal — 


"because  the  same  was  not  filed  in  this  court 
within  6  months  after  the  rendition  of  the  jndg* 
ment,  for  iriileh  reason  this  eoqrt  has  no  Juris- 
diction to  entertain  or  hear  said  appeal.** 

Section         Bar.  Iaws.  provides: 

"In  felony  oases  the  appeal  must  be  tsken 
within  siz  months  after  the  indgment  la  ren- 
dered.'* 

In  this  case  It  appears  from  the  record 
that  the  petition  In  error  and  case-made  wore 
not  filed  with  the  clerk  of  this  court  within 
8  months  after  the  Judgment  was  rendered. 
The  last  day  for  filing  the  appeal  was  June 
17th.  The  record  shows  that  the  appeal  was 
not  filed  within  7  months  ttom.  the  date  the 
judgment  was  rendered.  It  follows  that  the 
motlQii  to  dismiss  the  appeal  should  be  sus- 
tained. It  la  therefore  adjudged  and  order- 
ed that  the  purported  appeal  be  and  tbt> 
same  is  hereby  dismissed,  and  the  cause  re- 
manded to  the  trial  court 

UATSON  and  BBSSBT,  JJ^  eonenr. 


MURRAY  V.  STATE.    (No.  A-369!.> 

(Criminal  Court  of  Appeals  of  Oklahoma. 
Aug.  8, 1921.) 

(Svttalma  hp  tte  Oottri.) 

1.  Crinlaal  law  ^»30l  —  Where  the  record 
showed  defesdast  sot  asxIoM  for  speedy  trial 
held  net  error  to  refuse  to  porailt  withdrawal 
of  plea  of  not  goilfy  Interpose  notlei  to 
dismiss  for  state's  delay. 

Where  the  record  shows  that  the  sccused 
was  not  anxious  for  a  speedy  trial,  and  where 
the  accused,  without  insisting  upon  Us  right 
to  have  the  canse  dismissed  for  want  of  pros- 
ecution, under  the  provisions  of  section  6096, 
Bev.  Laws  1910,  on  his  own  motion  subse- 
quently has  the  canse  continued  from  time  to 
time,  when  the  cause  is  finally  set  for  trial  it 
is  not  error  for  the  trial  court  to  refuse  to  per- 
mit him  to  withdraw  his  plea  of  not  guilty  in' 
order  to  interpose  a  motion  to  dismiss  tbe  pros- 
ecution for  tbe  reason  that  the  state  bad  pre- 
viously delayed  triaL 

2.  Crimlial  law  ^S76(S)— Defondaat  lield  to 
have  w^ved  rioM  to  speedy  trial.  . 

The  constitutional  and  statutory  right  to  a, 
speedy  tri^  in  a  criminsl  case  is  one  that  may 
be  waived  by  the  defendant,  and  under  the  cir- 
cumstances in  this  case  it  was  waived. 

3.  Criminal  law  «=»t  151— AppHoation  for  con- 
tinuance Is  addressed  to  trial  court's  discre- 
tion, and  will  mot  bo  reversed  tm  abssaee  of 
abase. 

An  sppUcation  for  a  continuance  is  address- 
ed to  the  sound  discretion  of  the  trisl  court, 
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and  in  the  absence  of  any  abuse  of  such  dis* 
cretioQ  the  same  win  not  be  reversed  upon  ap- 
peal. Applying  this  rule  to  the  facts  in  tUs 
case,  there  was  no  error  fn  overruling  the  de- 
fendant's motion  for  a  continuance. 

4.  Ciininal  law- «=3629— Misspelling  of  witness' 
aame  on'  list  held  aot  to  have  misled  aooHsed; 
Moused  held  to  have  waived  aay  rights  from 
mIsspelllBg  by  fallaro  to  objeot  at  first  trial. 

It  was  not  error  for  the  court  to  refnse  to 
exclude  the  testimony  of  Bluford  Wills  whose 
name  appeared  "Boford  Wills"  among  the  list 
of  witnesses  for  the  state  serred  on  the  de* 
fendant  before  the  trial,  where  it  appears  that 
the  defendant  was  not  prejudiced  nor  misled  by 
the  misspelling  of  the  name. 

5.  Homicide  ®=>255(3)— Evidenoe  held  to  sup- 
port verdict  for  mansiauohter. 

The  evidence  examined,  and  found  amply 
.sufficient  to  support  the  verdict 

Atq^eal  from  (District  Court,  Mcintosh 
Conuty;  Barre  I/.  Melton,  Jud^ 

Gbarlle  Murray  was  convicted  of  tbe  crime 
of  manslaughter  in  tbe  first  degree,  and  sen- 
tepced  to  12  years'  imprisonment  in  the  state 
penitentiary,  and  be  aiq^eate.  Affirmed. 

Green  &  Oreen,  of  Eufaula,  for  plaintiff 
In  errOT. 

S.  P.  Freeling,  Atty.  Gen.,  and  B:  L.  Ful- 
ton, Asst  Atty.  Gen.,  for  the  State. 

BESSEY,  J.  Charlie  Murray  was,  hy  lu- 
formatioQ  filed  In  tbe  district  court  of  Mc- 
intosh couuCy,  January  19,  1918,  charged 
wftfa  the  murder  of  Jess  Rogers  on  the  19th 
day'  of  April,  1917,  upon  which  charge  he 
was  tried  and  convicted  of  manslaughter  in 
the  first  degree,  September  26,  1919,  and  his 
punlabment  fixed  at  imprisonment  for  12 
years  in  tlie  state  penitentiary.  From  this 
coDTlctton,  Judgment,  and  soitence  be  ap- 
peals. 

Tbe  <drcumstan(»s  leading  up  to  tUa  hom- 
icide occurred  at  tbe  home  of  the  d^mdant, 
Charlie  Murray,  in.  tbe  country  near  Salm, 
In  Mcintosh  county.  Late  in  the  afternoon 
of  the  day  of  the  tragedy  the  defendant  bad 
returned  from  Henryetta.  Tbe  weather  was 
rainy  and  disagreeable,  and  the  defendant, 
upon  reaching  home,  had  disrobed  and  gone 
to  bed  and  to  sleep.  There  was  a  dance  at 
tbe  defendant's  bouse  that  nlgbt,  and  after 
tbe  people  had  begun  to  gatbw  and  after  tbe 
dancing  had  begun  the  defendant  awoke,  and 
called  to  his  wife  to  bring  him  a  pair  of  dry 
socks.  Tbe  wife  thereupon  went  to  a  table, 
and,  removing  the  defendant's  revolver  from 
the  table,  bid  it  beneath  some  papers,  and 
then  procured  tbe  socks,  as  requested. 

Bert  Ndson,  a  brother  of  the  defendant's 
wife,  bad  been  living  with  the  defendant  and 
bia  sister  prior  to  this  time,  in  their  employ- 


ment, and  had  been  discharged  or  released 
from  employnient  a  abort  time  prerioas. 
Soon  after  the  defoidant  arose  on  tbla  nlgbt, 
he  and  Nelson  engaged  In  an  altercation  iw 
fist  fight,  after  which  Nelson  ran  out  of  tbe 
house.  Immediately  following,  tbe  defend- 
ant and  his  wife  bad  a  scuffle.  In  which  both 
fell  to  tbe  floor.  After  this  some  of  the  wit 
nesses  noticed  that  tbe  defendant's  face  bad 
been  scratched  and  was,  bleeding,  and  that 
tbe  defendant's  wife  bad^  a  knot  or  bnilaed 
place  on  her  forehead.  Tbe  defendant  then 
took  down  a  loaded  shotgun  from  the  place 
where  It  was  kept  and  held  it  in  his  bands, 
until  presently  Jess  Rogers  came  In  at  the 
door  and  demanded  of  the  d^mdant  that  he 
put  up  the  gun.  The  defendant  refused, 
whereupon  the  parties  cursed  and  sn-ore  at 
each  other.  While  this  was  going  on  Jess 
Rogers  started  approaching  the  d^todaat, 
and  the  defendant  ordered  him  to  stop.  The 
testimony  here  is  conflicting;  a  balf  doieo 
or  more  witnesses  for  the  state  testifled  that 
Jess  Rogers  did  stop  or  hesitate  before  the 
shooting  began.  Tbe  defendant  fired  one  of 
tbe  barrels  of  bis  shotgun  Into  the  floor  near 
Jess  Rogers'  feet,  and  Jess  Rogers  turned  t» 
retreat  or  get  out,  and  a  second  shot  was 
fired,  the  load  entering  his  left  talp  and  side, 
and  he  fell  over  upon  a  couch  nearby.  Tbe 
defendant  then  extracted  the  shells,  and 
placed  two  other  loaded  shells  in  the  gun. 
From  the  effect  of  the  shotgun  wound  in  the 
hip  and  side  the  deceased  died  a  we^  later. 

The  defendant  claimed  that  the  deceased 
was  advancing  upon  him  in  a  threatening 
manner,  and  had  one  hand  back  of  him  or  In 
his  hip  pocket  It  subsequently  developed 
that  the  deceased  was  unarmed,  and  It  also 
developed  from  the  testimony  of  both  tbe 
state  and  the  defendant  that  there  had  been 
no  previous  difllcnlty  betweoi  the  two  men. 

There  la  evidence  tending  to  diow  that  tbe 
brother-tn-Iaw,  B^  Nelson,  bron^t  some 
Choctaw  beer  to  tbs  premises  tliat  evening. 
At  any  rate  there  was  Choctaw  beer  tbm^ 
but  whether  any  of  the  parties  to  tbe  anar* 
rels  were  Intoxicated  or  under  the  influence 
of  liquor  does  not  dearly  aroear.  There  Is 
testimony  to  tbe  effect  that  after  Che  shoot- 
ing the  deceased  moaned  and  groaned  an  ac- 
count of  hl^  physical  suffering  and  that  he 
addressed  tbe  defendant  and  aaid,  "Charlie, 
you  killed  me  in  oAd  blood."  and  that  tiie 
defendant  said  to  him,  "Shut  up,  or  I'll  fln- 
ish  tbe  job."  Tbe  testimony  abowa  that  i^- 
er  tbe  shooting,  and  before  the  arrival  of 
the  physician  and  others  who  took  charge  of 
tbe  wounded  man,  a  curtain  was  hung  up 
at  the  connecting  door  or  opening  into  the 
other  room,  and  tbe  keg  of  Choctaw  beer  was 
removed  from  tbe  room  to  a  fi^d  or  lot  near 
the  bam. 

At  tbe  time  of  this  trial  the  defendant  and 
his  wife  were  living  separate  and  apart,  and 
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the  wife  did  not  testify.  At  the  first  trial 
the  jury  failed  to  agree,  and  at  the  second 
trial  the  defendant  was  convicted,  as  before 
stated. 

The  following  assignments  of  error  are 
urged  In  the  brief: 

First  The  court  erred  In  overruling  the  de- 
fendant's motion  for  permlsslDn  to  withdraw 
bis  plea  of  not  guilty  for  Uie  purpose  of  fil- 
ing a  motion  to  dismiss  the  can^  for  want 
of  prosecution,  and  In  r^ali^  to  dismiss 
the  case  for  want  of  prosecntlm. 

Sectmd.  The  court  erred  In  avermllng 
the  def^danf s  motton  for  a  continuance. 

Third.  The  court  erred  tn  permitting  the 
witness  Bluford  Wills  to  testify  as  a  witness 
against  the  defendant,  for  the 'reason  that 
the  name  "Bluford  WlUs"  did  not  appear 
on  the  list  of  witnesses  swed  on  the  de> 
f«Qdant 

Fourth.  The  court  erred  In  orerruUng  the 
defendant's  demurrer  to  the  evidence  and  bis 
motion  for  a  directed  verdict  of  not  guilty. 

[t,  1]  1.  The  record  discloses  that  a  pre- 
liminary hearing  was  had  before  a  justice 
of  the  peace  on  the  3d  day  of  May,  1917,  and 
that  tbe  Information  was  not  filed  until  the 
9th  day  of  January,  1918,  and  that  the  Au- 
gust, 1917,  term  of  court  convened  and  ad- 
journed between  those  two  dates.  Section 
6095,  R.  L.  1910,  provides: 

"When  a  person  'has  been  faeld  for  a  public 
offense,  if  au'iDdictment  or  Information  is  not 
filed  against  liini  at  the  next  term  of  court  at 
wbicb  be  is  beld  to  aoswer,  the  court  most  or- 
der the  prosecDtioQ  to  be  dismissed,  anless  good 
cause  to  the  contrary  be  shown.** 

The  record  shows  that  on  February  4. 

1918,  the  defendant  filed  his  demurrer*  to  tbe 
Information,  and  when  the  same  was  over- 
ruled entered  his  plea  of  not  guilty.  The 
case  was  set  for  trial  on  February  8,  1918, 
and  on  that  day,  on  application  of  counsel  for 
defendant,  the  trial  was  continued  until  Feb- 

_  ruary  11,  1918.  On  that  day  the  case  came 
on  for  trial  before  the  court  and  Jury,  and 
a  mistrial  resulted  on  account  of  the  failure 
of  the  jury  to  agree.  The  case  was  then 
passed  from  time  to  time  until  February  5, 

1919,  when  It  was  again  set  for  trial  and 
again  continued,  upon  application  of  tbe  de- 
fendant, over  the  term.  On  September  19, 
1919,  tbe  defendant  filed  his  motion  to  dis- 
miss tbe  action  for  want  of  prosecution, 
which  was  but  a  few  days  before  tbe  case 
was  set  for  trial. 

It  appears  from  the  record  that  tbe  de- 
fendant and  his  counsel  were  not  anxious  for 
a  speedy  trial,  and  that  be  and  bis  counsel 
had  an  understanding  with  the  prosecut- 
ing attorney  that  tbe  case  should  not  be 
tried  at  the  August,  1917,  term  of  court;  and 
that  the  reason  that  the  same  was  not  filed 
before  this  term  of  court  was  because  tbe 
county  attorney  had  Inadvertently  or  for 
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some  reason  misplaced  tbe  Information.  Un- 
der this  state  of  tbe  record.  It  would  seem 
that  the  court  did  not  abuse  his  discretion 
In  refusing  tbe  defendant  to  withdraw  his 
plea  and  in  reftislng  to  dismiss  the  case  for 
want  of  prosecution.  The  constitutional 
and  statutory  right  to  a  speedy  trial  Is  one 
that  may  be  waived,  and  tbe  court  holds  that 
under  the  drcumstances  In  ttils  case  the  de- 
fendant did  waive  bis  right  to  bave  the 
cause  dismissed  for  want  of  prosecution.  Ex 
parte  Hudscm,  S  OkL  Gr.  4^  106  Pac.  540, 
107  Pac.  735;  Dalton  t.  State,  6  Okl.  Cr.  80, 
ll<t  Pac.  964;  Stonse  v.  State,  6  Okl.  Cr. 
424,  119  Pac.  271;  State  v.  Frisbee,  8  Okl. 
Or.  406, 127  Pac.  1091;  Head  v.  State,  9  Okl. 
Cr.  356,  131  Pac.  937,  44  U  B.  A.  (N.  S.)  871. 

[8]  2.  The  grounds  upon  which  the  defend- 
ant bases  his  right  to  a  continuance  on  ac- 
count of  the  absence  of  his  wife  are  that 
she  was  sick  and  about  to  be  confined,  and 
consequently  unable  to  attend  the  trial  at  that 
time.  The  defendant  and  bis  wife  were  liv- 
ing apart,  and  had  been  for  some  time,  and 
tbe  last  time  the  defendant  had  even  seen 
his  wife  was  lu  April,  1919,  and  the  applica- 
tion for  a  continuance  was  made  on  Septem- 
ber 23,  1919.  A  subpoena  was  issued  for 
Mrs.  Murray,  then  residing  at  Antlers,  in 
Pushmataha  county,  Okl.,  on  the  4th  day  of 
September,  1919,  and  the  same  was  served 
on  the  16th  day  of  September.  Under  this 
state  of  facts  It  was  evident  that  the  defend- 
ant had  known  for  a  long  time  that  his  wife 
would  not  be  physically  able  to  attend  the 
trial,  and  if  the  defendant  desired  her  tes- 
timony It  became  bis  duty  to  have  his  wife's 
deposition  taken.  No  'proper  diligence  to 
procure  the  testimony  of  this  witness  was 
shown.  She  may,  in  fact,  have  been  physi- 
cally able  to  appear  and  testify  at  the  trial. 
After  service  and  nonattendance  of  this  wit- 
ness, no  application  for  an  attachment  for 
this  witness  was  made.  Under  all  these  cir- 
cumstances it  was  not  error  for  tbe  court  to 
overrule  tbe  application  for  a  continuance 
on  the  grounds  of  the  absence  of  Mrs.  Mur- 
ray. 

Another  reason  alleged  as  grounds  for  a 
continuance  in  the  motion  for  a  continuance 
was  the  absence  of  Dave  Guinn,  who  resided 
at  Teianna,  In  Mcintosh  county.  The  rec- 
ord shows  that  tbe  witness  Dave  Guinn  did 
not  testify  at  the  first  trial,  and  that  a  sub- 
poena was  not  Issued  for  him  until  tbe  4th 
day  of  September,  1919,  and  that  the  same 
was  served  on  tbe  16th  day  of  September, 
seven  days  before  the  trial.  It  Is  alleged 
that  if  he  bad  been  present  he  would  havu 
testified  that  be  heard  Jess  Rogers  tell  Bert 
Nelson  that  be  would  "stay  with  him" ; 
that  this  statement  was. made  in  the  yard  of 
tbe  home  of  the  defendant  Immediately  be- 
fore Bert  Nelson  entered  tbe  house  and  en- 
tered into  the  difficulty  which  led  up  to  the 
shooting  immediately  after  Nelson  had  been 
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ejected.  This  testlmour  do»  not  appear  to 
be  competent  or  material.  The  defendant 
applied  for  no  attacbment  to  procure  the  at* 
tendance  of  Dave  Gulnn. 

Evidence  was  heard  upon  tbe  merita  of  the 
application  for  a  continuance,  and  the  trial 
court  must  have  come  to  the  cohcloelon  that 
tbe  application  waa  wltliout  merit  Under 
the  repeated  rulings  of  this  court,  an  appli- 
cation for  a  continuance  is  addressed  to  the 
sound  dlBcretfon  of  the  tilal  court,  and,  in 
the  absence  of  any  abuse  of  sach  discretion, 
the  same  will  not  be  reversed  upon  an>eaL 
There  being  no  showing  of  an  abuse  of  dis- 
cretion in  tbe  case  of  either  witness,  the 
ruling  of  the  trial  court  wUt  not  be  disturb- 
ed. Lee  t.  State,  7  OU.  Gr.  141,  122  Paa 
IIU;  Husgnves  t.  State,  3  OU.  Gr.  421, 106 
Pac.  644. 

[4]  8.  It  Is  ncezt  contended  that  the  court 
fflred  in  permitting  Bluford  Wills  to  testify 
in  this  case,  for  the  reason  that  his  name 
waa  not  Indnded  among  the  names  of  wit- 
nesses sored  upon  the  deFendant,  as  requir- 
ed by  statute.  The  record  shows  that  with- 
in the  proper  time  before  the  first  trial  a 
list  of  witnesses  was  served  upon  tbe  de- 
fendant, which  Included  tiie  name  "Bw/ord 
Wills."  and  that  Bluford  Wills  did  in  fact 
testify  at  that  trial ;  at  the  second  trial  the 
same  witnesses  were  swora  and  testified. 
The  witness  testified  Uiat  his  true  name  was 
Bluford  WUIs;  that  prior  to  that  time  there 
was  a  person  in  being  named  Buford  WUIs, 
who  had  died  in  1913.  It  was  plain  that  the 
spelling  of  Qie  name,  as  It  appeared  in  tbe 
list  of  witnesses,  was  merely  a  typograpUcal 
error,  and  under  the  circumstances  the  de- 
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fendant  and  his  counsel  must  have  known 
or  bad  notice  of  the  Identity  of  tbe  person. 
Furthermore,  tbe  defendant  went  to  trial 
without  first  making  objection  to  the  testi- 
mony of  Bluford  Wills  oa  tbe  ground  that 
his  name  was  not  among  the  witneasca  serv- 
ed on  the  defoidant,  and  the  tailure  of  the 
defendant  to  Interpose  an  objection  at  ttut 
first  trial  constltnted  a  waivsr  of  whatever 
right,  if  any,  lie  had  on  account  of  the  mli- 
speimig  of  the  name.  The  court  committed 
no  error  in  permitting  this  witness  to  tes- 
tify. 

[I]  Tbe  last  asslgnmoit  of  enar  Is  that 
the  court  erred  in  overruling  the  motion  «f 
the  def«idant  to  direct  a  verdict,  upon  the 
grounds  that' the  evidence  did  not  show  that 
the  death  of  tbe  deceased  was  the  result  <st 
the  BhotB  fired  by  tbe  plalntlft  In  error.  Tbe 
testimony  Is  that  tbe  deceased,  after  he  was 
shot  and  wounded,  gradually  grew  worse 
from  day  to  day,  and  died  on  the  seventh' 
day  after  receiving  the  wound.  There  Is 
nothing  in  the  record  to  sbow,  or  that  would 
tend  to  sfaow,  that  bis  death  could  have  been 
due  to  any  other  cause.  On  the  contrary, 
the  evidence  shows  that  bis  death  was  the 
result  of  the  wounds  Inflicted  by  tbe  defend- 
ant It  was  for  the  Jury  to  say,  under  an 
the  evidence,  whether  or  not  they  were  con- 
vinced beyond  a  reasonable  doubt  that  the 
deceased  came  to  his  death  by  reason  of  tbe 
wounds  Inflicted  by  the  defendant 

For  the  reasons  stated  in  this  opinion,  tht 
Judgmmt  of  tbe  trial  court  Is  aflOrmed. 

DOTLB,  P.  J.,  and  MATSON,  3^  ooncor. 
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BEYER  V.  ZtNDORF  at  aL    (No.  16510.) 

(Snprema  Court  of  Wasbiafton.    Jvno  22, 

1&21.> 

Hlghwaya  «sal  13(4)— Amouat  rotalnad  by 
atata  from  amount  4aa  eoatractor  hM  aot  a 
trual  faad  for  beneftt  of  eoatraolor'a  erad- 

ttors. 

Contract  for  coriBtruction  o(  atate  hishwa; 
under  Rem.  Code  1916.  SI  5867-6878,  proTid- 
iog  that  the  contractor  should  receire  monthly 
paympDtB  not  io  excess  of  80  par  cent  of  the 
work  done,  that  the  state  highway  commission- 
er  ahoulii  retain  20  per  cent,  until  30  days 
after  flniU  completion  and  acceptance  of  the 
entire  work,  and  might  retain  In  addition  to 
aacfa  20  per  cent,  enough  to  coTer  claims  that 
might  be  filed  until  such  time  as  the  cootractor 
abould  show  receipts  (or  all  payments,  does 
not  require  the  state  to  keep  the  retained  per- 
centage as  a  trust  fund  for  the  benefit  of 
contractor'a  creditors  who  performed  labor 
and  famished  material  in  the  performance  of 
the  contract,  hut  entitled  the  atate,  in  UUng 
vwtr  the  contract  and  completing  the  work,  to 
we  tiia  money  ao  retained  for  auch  puipoao. 

Department  1. 

Appeal  from  Superior  Oourt,  Tburston 

County :  D.  r.  Wright,  Judge. 

Action  by  W.  L.  Beyer  against  M.  P.  Zln- 
dort  the  State  of  Waahlnpton,  James  Allen, 
State  Highway  CommisBioner  of  the  State  of 
Waahlngton.  and  the  State  Board  of  Highway 
Commlf^Ioners  of  the  State  of  Washington. 
From  that  portion  of  the  Judgment  dismiss- 
ing the  action  against  the  atate  and  Its 
officers,  the  piklntlft  appeals.  Affirmed. 

Fred  M.  Bond,  of  South  Bmi,  for  appellant 
L.  U  Thompson  and  O.  B.  Scbumann,  both 
of  Olympla,  for  respondents. 

MACKINTOSH,  J.  Plaintiff  desires  to  re- 
cover for  labor  and  material  performed  and 
furnished  on  a  state, highway  under  a  con- 
tract <mtered  into  August  6. 1016,  between  the 
state  highway  board  and  the  defendant  M. 
P.  ZIndorf.  The  contract  contemplated  the 
grading  of  part  of  the  National  Park  High- 
way, located  in  Pacific  county.  Under  the 
contract  the  price  to  be  paid  for  tho  work 
amounted  to  $26,580.21.  The  work  was  to  be 
eompleted  by  August  20,  1917.  On  account 
of  the  failure  of  ZIndorf  to  complete  his 
vork  according  to  his  contract,  the  atate 
hi^way  departmoit  took  charge  of  the 
Job  on  August  81,  1917,  and  completed  It 
16  months  thereafter,  at  a  cost  of  |18i884.S7. 
ZIndorf  had  beoi  paid  under  the  otmtract  the 
sum  of  $12,285.22,  and  he  bad  also  earned,  bnt 
not  beea  paid,  a  retained  percentage  of  20 
per  cent,  amounting  to  $3,897.01,  and  upon 
his  last  monthly  statement  an  estimated 
amount  of  $1,302.82.  In  other  words,  there 
was  retained  the  sum  of  $4,690.83  at  the  time 
the  state  highway  d^rtment  took  over  the 
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contract  The  state  highway  deimrtment 
used  up  in  completing  the  contract  all  this 
and  several  thousand  dollars  In  addition. 

The  plaintiff  performed  labor  and  fur- 
nished materials  to  the  Job  while  It  was  being 
carried  on  by  ZIndorf,  and,  not  being  paid 
therefor,  he  filed  bis  claim  with  the  state 
highway  department  claiming  an  interest  in 
the  retained  percentage  as  a  trust  fund. 
Hla  claim,  together  with  other  claims  aaslgD- 
ed  to  him,  amounts  to  $3,581.11. 

Plaintiff  is  seeking  Judgment  agalnat  the 
state  upon  the  theory  that  the  retained  per- 
centage was  a  trust  fund,  which  had  been 
used  by  the  state,  which  was  therefore  ren- 
dered liable.  Plaintiff  secured  judgment  be- 
low against  ZIndorf,  but  his  action  was  dis- 
missed as  against  the  state  and  Its  officers* 
and  from  this  latter  poiHtm  of  the  Jndgmait 
he  baa  appealed. 

As  much  of  the  contract  as  it  Is  necessary 
for  us  to  set  forth  Is  as  follom: 

"IT.  Oiould  the  contractor  at  any  time  re- 
fuse or  neglect  to  supply  a  snffideney  ni  prop- 
erly skilled  workmen,  or  of  material  of  the 
proper  quality,  or  fail  in  any  respect  to  prose- 
cute the  work  with  promptness  and  diligence, 
or  fail  in  the  performance  of  any  of  the  agree- 
ments herein  contained,  the  state  highway  com- 
missioner shall  be  at  liberty,  after  three  (8) 
days'  written  notice  to  the  contractor,  to  pro- 
vide any  such  labor  or  materials  and  deduct 
the  cost  thereof  from  any  moneys  then  due  or 
thereafter  to  become  due  to  the  contractor 
under  tUis  contract;  and  if  the  state  highway 
commissioner  shall  consider  that  such  refusal, 
neglect  or  failure  is  sufficient  ground  for  auch 
action,  he  may,  by  written  notice,  terminate 
the  employment  of  the  contractor  for  said  work 
and  enter  upon  the  premises  and  take  pos- 
sesaiou  of  aU  materials,  tools,  and  appliances 
thereon,  for  the  purpose  of  completing  the 
work  induded  under  this  contract  and  em- 
ploy, by  contract  or  otherwise,  any  person 
or  persons  to  finish  the  work,  and  provide  the 
materials  therefor;  and  In  case  of  such  ^s- 
continuance  of  the  employment  of  the  contrac- 
tor, he  shall  not  be  entitled  to  receive  any  fur- 
ther balance  of  the  amount  to  be  paid  under 
this  contract  .until  the  work  shall  be  fully  fin- 
ished, at  which  time,  If  the  unpaid  balance 
of  the  amount  to  be  paid  under  this  contract, 
shall  exceed  the  expense  incurred  by  the  atate 
highway  commlsioner  In  finishing  the  work, 
such  excess  shall  be  paid  by  the  state  to  Uie 
contractor,  but  if  such  expense  shall  exceed 
such  unpaid  balance,  the  contractor  shall  pay 
the  difference  to  the  state  treasurer.   •   •  • 

"YU.  Partial  payments  under  this  contract 
not  to  exceed  eighty  per  cent.  (80%)  of  the 
work  done,  ahall  be  made  at  the  request  of  the 
contractor  once  each  month,  said  payments  to  be 
made  upon  estimates  of  the  state  highway  com- 
miasioner.  In  caae  of  lump  sum  price,  a  sched- 
ule of  prices  to  be  used  as  basis  of  partial  pay- 
ments, shall  be  based  upon  the  prices  in  the  pre- 
liminary estimate,  which  prices  shall  be  Increas- 
ed or  reduced  in  the  same  ratio  that  the  lump 
sum  price  bears  to  the  preUminary  estimate. 
Final  payments  for  said  work  shall  be  made 
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within  thirty  (30)  daya  of  the  final  completion 
and  acceptance  of  the  entire  vork  by  the  state 
highway  commisBioner:  ProTided,  that  the 
state  highway  comniisBioneT  may  require  the 
contractor  to  enow  to  the  Batisfaction  of  said 
commissioner  before  the  making  of  such  final 
payment,  that  all  just  debts  doe  all  laborers, 
mechanics,  materialmen,  and  persons  who  have 
supplied  such  contractor,  or  subcontractor,  with 
materials  or  goods  of  any  kind  for  this  work, 
have  been  paid,  and,  provided,  further,  that  if 
prior  to  any  payment  being  made  the  state 
highway  eommlBsioner  receives  notice  from 
any  person  or  persons  that  any  laborers,  me- 
chanics or  materialmen,  or  other  persons  who 
have  furnished  or  supplied  said  contractor,  or 
any  subcontractor,  with  any  labor,  service, 
material,  goods  or  provisions  of  any  kind,  in 
connection  with  the  construction  of  said  por- 
tion of  the  National  Park  Highway  that  may  be 
ordered  for  said  portion  of  the  National  Park 
Highway  have  dalms  against  said  contractor,  or 
any  subcontractor,  for  any  such  service  or 
things,  and  for  which  any  such  laborers,  me- 
chanice,  materialmen,  or  other  persons,  would 
be  entitled  to  a  lien  under  the  laws  of  this 
state  were  said  highway  not  a  public  highway, 
or  proper  daim  against  the  bond  in  such  casetf 
required  by  law,  the  state  highway  commission- 
er may.  In  his  discretioD,  retain  out  of  the  pay- 
ments then  due  or  to  become  due  sold  con- 
tractor, an  amount,  in  addition  to  the  twenty 
per  cent  (20%)  above  provided  to  be  retained 
until  the  final  completion  of  said  work,  suffi- 
cient to  cover  all  such  claim  or  claims  of  which 
notice  shall  have  been  so  given,  until  such 
claim  or  claims  shall  have  been  fully  satisfied 
and  paid  and  receipts  in  full  for  the  same 
shall  have  been  furnished  by  said  contractor 
or  to  the  state  highway  commissioner,  and  the 
said  contractor  hereby  e^iiresily  agrees  to  pay 
all  such  claku." 

We  have  already  stated  the  theory  upon 
which  the  appellant  seeks  recovery,  and  It 
thus  becomes  necessary  to  examine  the  con- 
tract to  determine  whether  by  Its  terms  It 
creates  such  a  trust  fund  as  claimed. 

This  court  has  held  that,  where  the  con- 
tract reserves  a  balance  for  the  protection  of 
materialmen  and  laborers,  such  reserve  bal- 
ance Is"  a  trust  fund,  and  the  municipality 
making  the  contract  is  under  obligation  to 
hold  It  as  such  for  their  benefit.  But  this 
role,  as  we  take  it,  has  been  applied  only  In 
those  cases  where  the  contract  unmistakably 
provides  for  such  a  fund. 

The  case  of  State  ex  rel.  Bartelt  v.  Llebes, 
19  Wash.  589,  54  Pac.  26.  had  to  do  with  a 
contract  which  provided  that  no  payment 
was  to  be  made  to  the  contractor  until  the 
work  was  completed  and  "all  labor  i>aid 
thereon."  The  assignee  of  the  contractor 
brought  suit  against  the  city  to  compel  the  de- 
livery of  bonds  to  the  contractor  under  the 
contract.  Certain  unpaid  laborers  and  ma- 
terialmen Intervened,  and  the  court  held  that 
ttie  contract  was  valid,  and  that  by  Its  terms 
d  trust  fund  was  created  in  favor  of  such  un- 
paid laborers  and  materialmen. 

The  court.  In  li^rst  National  Bank  v.  Seat- 
ae,  71  Wash  122,  m  Pac.  887,  followed  the 


Liebes  Case,  supra,  and  held  that  a  contract 
which  expressly  ftrovlded  for  the  retention  by 
the  dty  of  30  per  cent  of  the  contract  price 
to  secure  the  payment  of  laborers  and  materl- 
ahnen  created  a  trust  in  their  behalf:  the 
contract  in  that  case,  expressly  binding  the 
dty  to  withhold  the  designated  percentage. 

In  Maryland  Casualty  Co.  v.  Washington 
NaUonal  Bank,  92  Wash.  497.  ISO  Pac.  689. 
the  coort  had  before  It  a  contract  providing 
that  the  contractor  might  receive  current  pay* 
meats  of  80  per  cent,  but  that  20  per  cent 
should  not  be  paid  until  after  the  work  had 
been  accepted  and  the  municipality  satisfied 
that  the  laborers  and  materialmen  had  been 
paid.  The  court  held  that  such  a  contract 
was  for  the  protection  of  the  laborers  and  ma- 
terialmen, following  the  Uebes  and  First  Na- 
tlonal  Bank  Cases,  supra. 

The  contract  In  the  case  of  Den  ham  t. 
Pioneer  Sand  &  Gravel  Co.,  104  Wash.  357. 
176  Pac.  333,  provided  "for  the  withholdhig 
hy  the  county  of  20  per  c«it  of  the  contract 
price  for  the  satisfaction  of  nnpald  labor  and 
material  claims."  We  there  reannounced  the 
doctrine  that  the  reserved  pereentase  was  a 
trust  fund  for  tbe  benefit  of  labfwers  and  ma- 
terialmen. 

In  all  of  these  cases  the  cmtracts  expna» 
ly  or  necessarily  impliedly  bound  the  munid- 
palities  to  bold  out  a  certain  percentage  for 
the  hen^t  of  laborers  and  materialmOL 

In  Northwestern  Natitmal  Bank  of  Belling- 
ham  V.  Guardian,  G.  &.  O.  Go^  03  Wash. 
636,  161  Pac.  473,  Ann.  Cas.  1918D,  644,  the 
contract  provided  that— 

"The  said  contractor  agrees  to  pay  the  wages 
of  all  persons  •  *  *  anii  for  dl  materials 

purchased  therefor,  and  the  said  city  of  Bdling- 
ham  may  withhold  any  and  alt  payments  under 
this  contract  until  satisfied  that  such  wagM,  as- 
sistance and  materials  have  been  fully  paid  tor." 

The  court  said  In  regard  to  that  ctrntract: 

"It  did  not  contain  the  usual  provision  for 
the  payment  of  certain  percentage  of  the  esti- 
mated value  of  the  worlc  as  it  progressed,  and 
for  a  retention  of  a  certain  percentage  by  the 
city  until  the  work  was  completed  to  meet  any 
unpaid  labor  and  material  claims,  nor  did  it 
contain  any  provision  for  the  holding  op  of  any 
sum  by  the  dty,  except  that  above  quoted." 

The  decision  of  the  court  was  that  in  those 
contracts  which  provided  for  the  reteution 
of  a  certain  balance  for  the  benefit  of  labor 
ers  and  materialmen,  such  retained  percent- 
age was  a  trust  fund,  but: 

"It  is  only  where  there  is  a  deer  and  express 
reservation  in  the  contract  of  a  fond  to  be  held 
up  for  the  benefit  of  laborers  and  materialiriea 
that  there  is  any  fund  the  contractor  may  not 
effectually  assign  by  as  assignment  made  prior 
to  hie  default  and  notice  of  such  default  to  ibe 
board,  or,  as  in  this  case,  to  the  city,  and  that 
it  Is  only  as  to  such  reserve  fund  that  the 
latior  and  material  doims  have  any  priority 
over  such  aBtrignmcnta;  hence  only  as  to  sodi 
reserve  fund  that  there  is  any  right  of  subio- 
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catdoD  in  favor  of  ths  bOBdsmcn.  *  *  *  In 
the  caae  before  as  •  •  •  tb«  contract  itself 
contained  no  proririon  for  an  abacAnte  reserve 
of  any  percentage  as  aecarltr  for  labor  .and 
material  claims.  It  contained  nothinic  but  a 
provision  permitting  the  city  to  withhold  pay- 
ment antU  satisfied  tfiat  all  labor  and  material 
daims  had  been  paid." 

Both  appellant  and  respondents  agree  tbat 
the  contract  alone  covers  this  case,  and  It  Is 
not  to  be  considered  In  regard  to  any  stat- 
nte,  for  the  reason  that  Rem.  Code,  6867- 
6878,  under  which  the  state  highway  board 
was  contracting  for  the  conBtmctlon  ot  this 
road,  contains  no  provision  In  regard  to  tlie 
retention  of  any  trust  fund. 

An  examination  of  the  contract  shows  that 
there  is  no  express  provision  for  the  creation 
of  a  trust  fund,  nor  Is  there  any  provision 
which  has  that  necessarily  implied  result 
Under  paragraph  7  the  contractor,  as  a  mat- 
ter of  right,  received  each  month  payments 
not  In  excess  of  80  per  cent,  of  the  work  done, 
the  unpaid  balance  to  be  paid  30  days  after 
final  completion  and  acceptance  of  the  en- 
tire work.  It  Is  provided  that  before  final 
payment  all  debts  shall  have  been  paid,  and 
that  the  state  highway  commissioner  may  re- 
tain, in  addition  to  the  20  per  cent.,  enough 
to  cover  daims  that  may  be  filed  until  such 
time  as  the  contractor  should  show  receipts 
for  all  such  paymrats.  Although  the  con- 
tract provides  that  the  contractor  shall  re- 
ceive only  80  per  cent,  per  month  and  the  bal- 
ance 80  days  after  the  completion  of  the 
work,  with  a  provision  allowing  the  state  to 
require  the  contractor  to  show  that  he  had 
paid  all  his  bills,  the  measure  of  the  appel- 
lant's right  Is  whether  this  20  per  cent  has 
been  placed  beyond  the  control  of  the  con- 
tractor, and  It  seems  to  us,  upon  an  examina- 
tion of  the  contract,  that  it  was  no  more 
placed  beyond  his  control  than  was  the  re- 
serve in  the  Northwestern  National  Bank 
Case,  supra.  In  that  case  the  contract  pro- 
vided that  the  munldpaUty  might  withhold 
"any  and  all  payments  under  this  contract 
until  satisfied  that  such  wages,  assistance 
and  materials  have  been  fully  paid  for."  If 
that  WAS  not  an  absolute  reaerve,  the  pro- 
vislon  In  this  case  that  tbe  state  highway 
commissioner  "may  require  t^e  contractor  to 
show  to  the  satisfaction  of  said  commission- 
er t)efore  making  such  final  payments  that  all 
just  debts  •  •  •  have  been  paid"  does 
not  create  an  absolute  reserve.  Although  the 
contract  provides  the  state  highway  commis- 
sioner "may"  wlthh<dd  20  per  cent  of  the  con- 
tract price,  and,  as  a  matter  of  fact,  he  did 
so  ^tbbold  such  amount,  the  fact  Qiat  the 
withholding  may  have  been  optional  only 
made  it  imimssIUe  for  the  contracts  to  col- 
lect the  «itlre  price  before  final  acceptance^ 
and  required  him  to  satisfy  the  commissioner 
that  be  had  paid  all  the  debts,  If  the  coram la- 
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sloner  so  cbose^  yet  the  contractor  was  en- 
tltied  to  the  20  per  cent  within  80  days  after 
fijial  completion.  If  the  commissioner  did  not 
require  him  to  show  that  he  had  paid  all 
claims,  the  contract  being  that  the  commis- 
sioner "may"  so  require  such  payment  to  be 
shown. 

In  Dowling  v.  Seattie,  22  Wash.  ^2, 61  Pac. 
709,  where  the  contract  provided  that  the 
"city  of  Seattie  may  withhold  any  and  all 
payments  under  this  contract  until  satisfied 
that  such  wages,  assistance,  and  materials 
have  bem  fully  paid  for,"  It  waa  held: 

"It  is  true  tbat  the  city,  by  virtae  of  a  pro- 
vision of  the  agreement  which  be  have  herein- 
before noted,  might  have  withheld  all  pay- 
ments from  the  contractor  nntU  it  was  satis- 
fied that  all  just  claims  for  labor  and  materials 
bad  been  fully  paid;  bat  it  does  not  follow 
from  that  fact,  as  contended  by  the  learned 
counsel  for  appellants,  that  it  was  obUged  to  do 
BO,  and  that  having  done  otherwise,  it  should 
now  be  held  to  be  a  trustee  of  tbe  laborers 
and  materialmen,  and,  as  such,  llalde  to  them 
directly  for  the  amount  of  the  fund  assUpied 
and  of  the  bond  dellTcred  to  the  contractor." 

In  the  Northweeton  National  Bank  Oase, 
supra,  this  court,  in  ref^rlng  to  tbe  Dow- 
ling Case,  supra,  held  it  to  be  still  good  law. 
and  that  the  provision  Just  quoted  meant 
nothing  but  permission  granted  to  the  dty 
to  withhold  payments. 

Taking  the  contract  as  a  whole,  and  giving 
It  the  Interpretation  which  would  best  effect 
the  intention  of  the  parties  (Dyer  v.  Middle 
Kittitas  Irrigation  District  25  Wash.  80,  04 
Pac.  1009,  and  Norton  v.  State.  104  Wash. 
248.  176  Pac.  347).  it  will  be  seen  that  the 
contract  contemplated  the  use  by  the  state 
highway  commissioner  of  all  amounts  earned 
by  the  contractor  and  not  yet  paid  to  him  In 
carrying  out  the  contract.  In  the  event  the 
state  highway  commissioner  was  forced  to 
complete  the  work.  This  was  what  was  done 
In  this  case.  To  say  that  this  was  unauthor- 
ized would  be  to  read  out  of  the  contract  that 
section  which  provides  for  this  very  contin- 
gency. Section  7  was  Inserted  for  the  pur- 
pose of  aiding  tbe  commissioner  In  securing 
tbe  performance  of  the  contract,  but  does 
not  take  the  title  of  the  20  per  cent  from  the 
contractor.  Columbia  Brick  Ca  v.  District 
of  Columbia,  1  App.  D.  C.  351;  Jones  v.  Sav- 
age, 24  Misc.  Hep.  158,  53  N.  T.  Supp.  308 ; 
Epeneter  v.  Montgomery  County,  98  Iowa, 
159,  67  N.  W.  93.  See,  also.  State  ex  rel. 
Fairhaven  Land  Ca  v.  Cheetham,  17  Wash. 
131.  49  Pac.  227. 

We  find  no  merit  In  tbe  other  cont^tlons 
made  by  the  appellant  and  the  Jndgmeht  is 
therefore  affirmed. 

PABEGR,  a  J.,  and  BRIDGBS,  FOLLBR- 
TON,  and  HOLCOMB.  JJ.,  concur. 
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STATE  V.  WASHBURN.    (No.  16377.) 

(Snpreme  Ckiart  of  WaBhington.   Jim*  10^ 
1921.) 

1.  WltnessM  >S=»3B8( I)— Refusal  to  ptrmh 
fouadatlan  to  be  laid  for  ImpeaohineRt  of  wlt^ 
ness  by  oxamlaatlon  as  to  statonenta  Incon- 
sUtant  with  stricken  testimony  proper. 

Refoaal  to  permit  defendant's  counsel  on 
eroes-examlDation  of  a  state's  witness  to  la; 
the  fonitdation  for  impeachment  of  the  wit. 
ness  by  asking  him  if  he  had  not  made  state* 
ments  to  named  person  contrary  ^to  facts  to 
wliich  he  had  testified  held  proper,  where  his 
testimony  as  to  such  facts  had  been  stricken. 

2.  CrtmlNal  law  «=»448(l  I)— Nonoxport'o  tetti* 
nony  as  to  what  she  saw  durlag  pby^u'a 
oxamlaatlon  of  girl  held  proper. 

In  a  prosecution  for  carnally  knowing  a 
yonng  girl,  testimony  of  nonexpert  witness  as 
to  what  she  saw  during  the  examinatioB  of  the 
girl  by  a  physician  held  proper. 

3.  Criminal  law  «=3553— State's  wltnMSM  ire 
■ot  roqoirod  t«  agroe  entirely. 

The  state  fg  not  bound  to  produce  witness- 
ea  who  agree  entirely  in  their  atatementa  con* 
cendng  a  transaction. 

4.  CrlnlMl  law  «S3742(I)--Cr«llbility  for  tko 

The  credibility  of  witnesies  Is  for  the  jury. 

5.  Criminal  law  «=>l  144(7)— Coart  presumed 
to  have  correctly  exerdsed  Its  dtooreUoB  !■ 
refusing  oontlnuancou 

Refusal  of  continuance  for  absence  of  wlt- 
noas  held  not  error  in  absence  of  a  showing  as 
to  the  nateriallty  of  the  testimony  of  the  ab- 
sent witness  and  the  fdrcumstanees  excusing 
hi*  nonattendance,  ainee  It  will  be  presiuned  in 
such  case  that  tibe  court  correctly  exercised 
its  diacretion. 

6.  CHmlaal  law  ^1163(3)— Ertw  Mt  pre- 

•UMOd. 

Appellant  cannot  be  premmed  to  have  been 
prejudiced  by  the  adminion  of  Improper  re- 
buttal testimony. 

Departmmt  1. 

Appeal  from  Superior  Goort;  Lewis  Conn- 
17;  O.  D.  Abel,  Jndge. 

J.  O.  Washburn  was  conrlcted  of  carnal 
knowledge  of  a  female  child  over  the  age  of 
10  years  and  under  the  age  of  15  years,  and 
he  appeals.  Affirmed. 

Gas  li.  Tbacker,  of  Ghehalls,  for  appellant. 

Herman  Allen,  of  Chehalis,  J.  H.  Jahnke, 
of  Centralla,  and  John  I.  CFPhelan,  of  Ray- 
mond, for  the  State. 

HOlCOiltB,  J.  The  appellant  appeals  from 
a  Terdlct  and  Judgment  conTlctlng  him  on  an 
Inforniatt<»i  charging  him  with  having  will- 
fully, unlawfully,  and  feloniously  carnally 
known  and  abused  Bnla  Morgus,  a  female 
child  over  the  age  of  10  years  and  under  the 


age  of  IS  years,  and  not  the  wlfe-of  ^pellanl; 
In  Lewis  county.  Wash.,  on  December  2.  inS. 

The  evidence  In  the  case  shows  that  on 
December  2,  1918,  Bnla  Morgus  was  almost 
12  years  ot,  age.  Her  parents  reside  in  South 
Bend.  Wash.  For  about  2  weeks  prior  to 
December  2,  1918,  she  had  been  on  a  visit  to 
her  uncle  in  St  Helens,  Ore.  Leaving  St 
Helras  to  return  home  she  was  accompanied 
by  the  wife  of  her  uncle  to  Kalama,  Waah, 
she  continuing  the  journey  from  Kwlsma, 
Wash.,  by  hers^,  to  OhehaUs,  Lewis  county, 
where  it  was  necessary  for  her  to  make  a 
change  of  trains  to  proceed  to  South  Bend. 
While  at  the  depot  In  Chehalis,  she  became 
acquainted  with  appellant  He  took  her  to 
a  restaurant  and  gave  her  her  dinner,  and 
when  she  had  finished  and  returned  to  the 
depot  the  train  had  departed  for  South  Bend, 
so  that  she  could  not  go  on  that  nlgtit  Ap- 
pellant then  suggested  that  they  go  to  Geo- 
traUa  and  secure  roonls  there,  to  which  the 
girl  consented,  and  they  went  by  street  car  to 
Centralla.  Appellant  took  the  girl  to  the 
Landers  Hotel,  and,  registering  for  both  as 
"Mr.  and  Mrs.  Brown,"  they  were  assigned  a 
room.  The  girl  was  not  in  the  presence  of 
the  landlady  of  the  hotel  when  aK>ellant 
registered.  Appellant  and  the  girl  went  to  a 
show,  and  returned  afterwards  to  the  hotel 
and  went  up  to  the  room.  The  landlady  of 
the  hotel  shortly  afterwards  went  to  the  room 
and  asked  appellant  if  the  girl  was  his  wife. 
He  stated  that  she  was.  The  landlady  asked 
him  why  the  girl  wore  her  hair  down  la 
braids,  and  wore  such  short  dresses.  Appel- 
lant explained  that  that  was  because  they 
were  traveling  on  the  road  so  much.  He 
stated  to  the  landlady  that  the  girl  was  17 
years  of  age  and  that  they  bad  been  married 
for  abont  a  year  and  a  half.  The  landlady 
then  left  them  and  did  not  molest  them  far- 
ther. Appellant  and  the  girl  occupied  the 
room  that  night,  both  occupying  the  same  bed« 
and  the  offense,  according  to  the  girl**-  testi- 
mony, was  committed  that  nl^t 

Hie  first  asdgnmeut  of  error  by  appelant 
is  that  the  court  erred  In  refusing  him  the 
right  to  lay  the  foundation  for  Impeaching 
witness  John  Morgus,  the  father  of  tiie  prose- 
cuting witness. 

Morgus  testified  as  a  witness  fbr  the  state, 
and,  among  other  things,  testified  as  to  the 
visit  of  the  girl  to  St  Helois,  her  return 
journey,  stopping  at  Chehalis,  and  going  on 
to  Centralla  with  appellant  All  of  this  testi- 
mony was  over  the  objection  of  counsel  f<Nr 
appellant,  and  on  motion  was  strlc^n  by  the 
court  and  the  jury  Instructed  to  disregard  It 
Counsel  for  appellant  then  questioned  Morcos 
ns  to  his  acquaintance  with  a  Mrs.  Leber  of 
South  Bend,  and  upon  objection'  being  sus- 
tained thereto,  upon  the  ground  that  It  was 
not  proper  cross-examination,  appellant  offer- 
ed to  lay  the  foundation  by  Uie  witness  tliat 
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be  had  made  atatementa  Co  Mrs.  Leber  to  the 
effect  that  he  did  not  know  anything  aboat 
the  Jonrney  of  the  girl  to  Cheballa  and  Cen- 
tralla  from  St  Helens,  and  that  the  girl  did 
not  always  tell  the  troth  in  any  event. 

[1]  The  testimony  of  Morgus  having  been 
stricken  respecting  the  Journey  of  the  girl 
from  St  Helens  to  Cbehalis  and  Centralla, 
the  offer  of  proof  made  by  counsel  for  ap- 
pellant was  certainly  improper.  The  pro- 
posed questioning  of  the  witness  Morgus  was 
not  within  the  scope  of  his  direct  examina- 
tion, was  not  proper  cross-examlnatloa,  and 
was  certainly  not  a  proper  method  of  attempt- 
ing to  impeach  the  proeecating  witness. 

The  next  error  dalmed  is  th«t  the  conrt 
allowed  the  witness  Amanda  Williams  to 
testify  as  an  ei^rt  and  give  impeaching 
testlm<Kiy  of  Dr.  Kennlcott,  who  was  an- 
other of  the  state's  witnesses. 

[2-4]  No  teatimopy  was  asked  of  Mrs.  Wil- 
liams as  an  expert  She  was  merely  asked 
to  state  what  she  saw  at  the  examination  of 
the  girl  by  Dr.  Eennlcott  This  was  perfect- 
ly proper  and  competent  The  whole  of  her 
testimony  was  confined  to  what  she  obeerred 
during  the  examination.  Her  testimony  dis- 
agreed somewhat  with  that  of  Dr.  Kennlcott 
but  the  state  is  not  bound  to  produce  wit- 
nesses who  agree  entirely  In  their  statements 
concerning  a  transaction.  The  question  of 
credibility  of  witnesses  is  for  the  Jury  to 
weigh  and  determine. 

Hie  next  error  assigned  Is  that  the  court 
refused  to  grant  a  continuance  to  enable  ap- 
pellant to  secure  the  testimony  of  one  S.  M. 
Ragan. 

[B]  Ragan  was  a  person  mentioned  by  ap- 
pellant as  baring  occupied  a  room  in  another 
hotel  in  Centralla  than  the  one  shown  by  the 
rt&te  in  company  with  appellant  on  the 
night  of  December  2-3,  1918.  He  had  been 
snbpcenaed  as  a  witness  at  the  previous  trial 
of  the  same  case  In  September  ISl^  and  ap- 
peared two  days  late  for  fho  trlaL  Upon 
this  trial  coansd  for  appellant  made  an  at- 
tempt to  show  why  Bagan  was  late  at  the 
previous  trial,  and  also  some  kind  of  a  writ- 
ten flbowliv  to  the  court  to  explain  tbe  neces- 
sity of  tile  attendance  of  Ragan  as  a  witness, 
the  materiality  of  his  testimony,  and  why 
couisel  believed  be  was  not  present  when  the 
case  was  tried  in  March,  1920.  Whatever 
showing  appellant  made  to  the  trial  court  as 
to  the  materiality  of  the  testimony  of  Ragan 
and  the  circumstances  excusing  his  nonat- 
tendance  in  March,  1920,  la  not  before  us,  not 
having  been  brought  up  in  the  record.  We 
are  therefore  obliged  to  presume  that  the 
trial  court  correctly  exercised  its  discretion 
upon  whatever  the  showing  was  In  refusing 
a  continuance. 

[8]  The  next  error  assigned  Is  that  the 
court  allowed  Mrs.  lenders,  a  witness  for  the 
state,  to  restate  the  whole  case  in  rebuttal. 


There  Is  no  merit  whatever  in  this  contention. 
Mrs.  lenders  was  the  landlady  of  the  hotel  at 
which  It  was  shown  appellant  and  the  girl 
stayed  all  night  She  was  asked  and  an- 
swered four  questions  to  rebut  evidence  given 
by  appellant  Her  testimony  tu  rebuttal  was 
proi>en  rebuttal  tesdm<»iy  <tf  the  testimony 
of  appellant,  which  bad  not  been  covered  by 
her  testimony  in  the  case  In  chief.  In  any 
event,  it  cannot  be  presumed  that  appellant 
was  prejudiced  thereby. 
The  Judgment  is  affirmed. 

PARKER.  0.  3^  and  BBIDGBS,  MACK- 
INTOSH, and  rULLEBTON,  JJ^  ooncur. 
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I.  Costrlbstloa  «=3>$— No  right  te  oostribittlos 
arlsBs  by  paying  discharged  debt  of  codebtor. 
Where  a  threshing  outfit  was  jointly  par- 
chased  by  plaintiff  and  defendant  two  neigh- 
boring farmers,  and  after  a  fire  injuring  the 
outfit  while  it  was  In  plaintiff's  cnstody  he 
agreed  that  the  seller  could  look  (or  payment 
to  him  as  the  sole  debtor,  which  agreement  was 
acqnleBc^  in  by  the  seller,  and  the  defendant 
was  released  by  the  seller,  held  that  plaintiff, 
by  paying  the  balance  due  on  the  outfit  to'tiie 
seller,  acquired  no  rights,  and  his  payment  cast 
no  doty  on  defendant  to  contribute. 

3.  Trial  ^330(0— Verilet  not  iMaffloleat  be- 
casse  sot  showlag  Itamt  ef  set-off  allowed. 

That  the  Supreme  (Tourt  cannot  determine 
from  the  verdict  which  Items  the  jury  found  in 
favor  of  plaintiff  and  whidi  in  favor  of  defend- 
ant on  his  set-off  is  not  ground  for  the  court's 
interference  with  the  verdict 

8.  Appeal  aad  errsr  «=:>69»(4),  757(4),  1078 
(4)_Refu8al  of  liretmoMoa  aot  ooasldored,  lo 
absenoe  of  the  iNStrootloa  and  aiimoats  as 
10  wby  conrt  erred. 
Where  neither  requested  instruction  or  Its 
substance  is  set  forth  in  the  brief  or  preserved 
in  the  record,  and  where  no  argument  is  offered 
in  the  brief  why  the  court  erred  in  refusing 
the  instruction  the  refusal  of  the  tnstruetim 
cannot  be  considered  on  appeal. 

Department  2. 

Appeal  from  Superior  Ctourt  Walla  Walla 
County;  Edward  O.  Mills;  Judge. 

Action  by  W.  T.  Pettljohn  against  A,  L. 
Ray.  Frwn  a  judgment  giving  him  insuffi- 
cient relief  plaintiff  appeals.  Affirmed. 

John  C.  Hurspool,  <tf  Walla  Walla,  tor  ap- 
pellant 

E.  U  Casey,  of  Walla  Walla,  for  re- 
spondent 
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TOLBIAN,  X  Appelant  as  plalxitlff  below 
brought  this  actlm  to  recover  m  five  causes 
of  action,  praying  tor  Judgment  in  the  ag^ 
gr^te  of  ^078.48.  The  action  was  tried 
to  a  Jury,  whidi  returned  a  general  verdict  In 
plalntUTs  fiivor  ln  the  sum  ot  tT21M,  np<m 
which  a  Judgment  was  ottered.  FlatntUF 
has  appealed  from  the  Judgment,  contending 
that  under  the  evidence  In  the  case  he  should 
have  recovered  a  mudi  larger  amount. 

The  parties  were  neighboring  farmers,  and 
had  transactloDB  back  and  forth  running  over 
a  number  of  years.  The  evidence  was  vague 
and  unsatiafactory  In  many  respects,  conflict- 
ing on  all  vital  points  of  any  Importance,  and 
no  useful  purpose  will  be  served  by  setting 
forth  the  Issues  or  the  testimony  except  as 
may  be  necessary  to  understand  what  we  con* 
elder  to  be  the  only  debatable  point  ot  law 
raised  by  the  appeal. 

It  appears  that  before  the  harvest  In  the 
year  1915,  appellant  and  respondent  Jointly 
purchased  a  harvesting  outfit  from  one 
Rogers,  for  the  sum  of  $1,200.  on  credit ;  but 
whether  the  obllgatlcHi  was  oral  or  reduced 
to  writing  and  signed  by  one  or  both  does 
not  appear.  There  was  evidence  from  whldi 
the  Jury  might  have  found  that  In  the  year 
1915  respondent's  lands  were  summer-fal- 
lowed ;  that  he  had  no  crop  to  harvest  that 
year,  and  that  It  was  agreed  betwe(>n  them 
that  api>e11ant  should  use  the  harvesting  ma- 
chinery so  purdiased  and  owned  Jointly,  dur- 
ing that  year,  becoming  an  Insurer  thereof 
while  so  usIoR  It,  and  would  return  It  to  re- 
spondent before  the  harvest  In  1916  In  good 
order  and  operating  condition,  for  respond- 
ent's use  In  that  year.  All  agree  that  while 
appellant  was  In  the  sole  possession  of,  and 
threshing  with  the  outfit  In  1915,  it  was  de- 
stroyed,  or  very  seriously  damaged,  by  fire, 
and  that  he  did  not  return  it  In  good  condl- 
Uoa  to  respmident  before  the  1916  harvest 
It  Is  also  admitted  that  shortly  before  the 
harvest  of  1916  respondent  pnrdiased  for 
$425  what  remained  of  the  machinery,  though 
respondent  contends  and  testified  that  he,  re- 
lying on  the  previous  agreement  to  return  in 
good  order,  which  was  then  impossible  of  ful- 
fillment, purchased  the  full  title  from  appel- 
lant for  the  sum  mentioned;  while  appellant 
contends,  and  testified,  that  there  was  no 
such  agreeraoit  to  return  In  good  order;  that 
the  fire  loss  was  a  Joint  loss,  and  that  re- 
spondent purchased  only  the  outstanding  half 
Interest  In  the  machinery;  bis  liability  to 
psy  Sogers  one-half  of  the  original  purdiase 
price  still  remaining  unaffected  by  the  sub- 
sequent transaction  between  them.  That  this 
would  be  true  as  against  Rogers  if  nothing 
else  appeared  may  be  craceded*  but  there 
was  testimony  from  which  the  Jury  might 
have  found  that  Rogers  was  advised  of  what 
reqiondent  claims  was  the  agreement  between 
tbo  parties,  acquiesced  thCTeln,  never  made 
any  donand  iq^on  respondent  for  any  portion 


the  purchase  price,  settled  otHur  matters 
with  respondent  in  the  yeu  1918,  and  tiie& 
gave  him  a  writtoi  receipt  In  full  of  all  ac 
counts  against  him,  understanding  that  tids 
account  no  longer  existed,  and  theroftn' 
looked  (mly  to  ai^iellant  for  hia  mon^.  At 
any  rate,  appellant  paid  Rogers  various  sums 
on  account  from  time  to  time,  and  Just  befine 
iHing^  this  action  paid  to  Rogers,  by  giving 
bis  note,  the  remainder  due  «t  the  original 
purchase  ot  tTSO,  wbldb  he  now  contends 
resented  the  S600  originally  to  have  been  paid 
by  reqwndeot,  and  Interest  accrued  thezeoi. 
whldk  amount  he  here  ae^a  to  reoorar  as 
(me  of  Ills  causes  of  action. 

CI]  The  respondent's  defrase  la  baaed  iqion 
the  theory  that  by  agreefaient  eadi  sturald  be 
an  insurer  while  In  poawssiat  ot  and  using, 
the  Joint  property.  .^n>ellant  1^  Ids  rei^ 
{deeded  the  statute  of  Umltatitms  and  con- 
tends that,  the  fire  having  occurred  in  ISIS, 
respondent's  right  to  recover  his  loss  was 
barred  by  Uie  three-year  statute  of  limita- 
tl<ms  b^re  be  (appellant)  paid  Rogers  In 
full  and  became  entitled  to  contribution  from 
respntdent.  Whether  reapondenf  a  set-off  was 
no  part  of  the  mutual  accounts  between  the 
parties,  but  was  for  damages  arising  out  of 
the  breach  of  an  independent  contract  such 
as  would  not  be  k^t  alive  by  the  existence 
of  the  mutual  accounts,  as  ai^llant  con- 
tends, or  whether  seeking  no  afflnnative  re- 
lief respondent's  defensive  rlghte  would  still 
remain  unaffected  by  the  statute,  need  not 
be  here  determined,  because,  If  Rogers  acqui- 
esced In  the  asserted  agreement  of  the  par- 
ties that  after  the  fire  appellant  became  and 
was  his  sole  d^tor,  and  thereafter  looking 
only  to  him  for  payment  he  rdeased  respond- 
ent, then  dearly  appelant  acquired  no  rights 
by  paying  Rogers,  and  that  payment  cast  no 
duty  on  respondent  to  contribute.  Hoiee  we 
cannot  interfere  with  tiie  verdict  upon  this 
ground. 

[2]  We  And  that  there  was  evldrace  anffl- 
clent  to  go  to  the  Jury  up«i  all  of  the  other 
lssue&  Merely  because  we  cannot  determine 
from  the  v«dlct  which  Items  the  Jury  found 
In  favor  of  one  party,  and  which  In  fiivor  (rt 
the  othOT,  Is  not  ground  for  our  Interfnence. 

fS]  Error  is  assigned  upon  the  refusal  <tf 
the  trial  court  to  give  an>ellant's  requested 
Instruction  Ho.  1.  Neither  this  requested  in- 
struction nor  Ite  substance  is  set  forth  in  Oie 
brief.  Mo  argument  la  offered  thereon,  nor 
reason  given  why  it  is  thought  the  court  ened 
In  refusing  It,  and  if  the  requested  Instmc- 
tUm  Is  preserved  In  the  record  we  have^  In 
a  somewliat  intmsive  study  of  the  case,  not 
happ«ied  to  find  It  Under  titeee  oondttions 
we  cannot  consider  it. 

Finding  no  error,  the  Judgment  anwaled 
from  is  affirmed. 

PARKBR,  a  J,  and  MAIN  and  MXTGB- 
ELL,  JJ.,  concur. 
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(ayllahua  hy  the  Court.) 

1.  ThMtera  aad  shows  ^:>6— Operators  of 
soMle  railway!  niist  exerolw  the  higheet  tfe- 
greo  of  care  reaseaably  possible. 

Operators  of  scenic  'railwars  or  roll?- 
coasters,  such  as  are  eondacted  in  amusement 
parks,  and  take  paBsen^ers  thereon  for  hire, 
and  being  sources  of  peril  by  reason  of  their 
steep  inclines,  sharp  curves,  and  great  speed, 
owe  to  those  who  patronize  them  the  duty  to 
exercise  the  highest  degree  of  care,  skill,  and 
diligence  that  it  is  reasonably  possible  to  af- 
ford, keeping  in  mind  the  practical  operation 
of  the  ridlway. 

2.  Neflilgenoe  «=9|2I  (2)— "Res  Ipsa  loquitur" 
defined. 

The  phrase  "res  ipsa  loquitur"  is  "merely 
a  short  way  of  saying  that  the  drcamstances 
attendant  apon  an  accident  are  themseiyes  of 
such  character  as  to  justify  a  jury  in  inferring 
negligence  as  to  the  cause  of  the  accident." 
Cohen  v.  Farmers'  Loan  &  Trust  Co.,  70  Misc. 
Hep.  561,  127  N.  T.  Snpp.  564,  565  {citing 
Words  and  Phrases,  Bes  Ipsa  Loquitur.) 

3.  Theaters  and  shows  ^=»6 — Instruction  on 
res  Ipsa  loquitur  In  action  based  on  colJlsion 
on  scenio  railway  held  proper;  operator  of 
soenlo  railway  mi^  rebut  presumption  of 
RogllgBaOT  froai  bappenlno  of  aoeldent  by 
skowlag  laspectloB  or  aotnal  aama  of  aeol- 
deat. 

When  two  ears  on  a  acenlc  railway  collide 
by  the  one  in  the  lead  ceasing  to  go  forward, 
bnt  receding  and  colliding  with  the  one  fol- 
lowing it,  and  in  a  suit  for  personal  injuries  by 
one  injured  by  such  collision  the  court  applies 
the  doctrine  of  res  ipsa  loquitur  to  such  facts 
and  instmcts  the  jury  that  the  proof  of  the 
collision  raises  a  presumption  of  negligence  on 
the  part  of  the  owners  and  operators  of  aald 
railway,  and  thereby  makes  out  a  prima  facie 
caao  of  negligence  on  the  part  of  said  owners 
and  operators,  bat  which  presomption  the  said 
owners  and  operators  may  rebut  by  proofs 
sufficient  to  show  they  were  not  guilty  of  neg- 
ligence, held,  such  instruction  is  a  proper  ap- 
plication of  the  law  and  was  not  erroneous. 
Held  further  that  the  owners  and  operators 
may  rebut  this  presumption  of  negligence  by 
either  showing  the  actual  cause  of  the  acci- 
dent, so  the  jury  can  determine  whether  or  not 
such  cause  could  be  discovered  by  proper  in* 
Bpection,  or  they  may  show  that  the  inspection 
made  was  so  careful  that  no  defect  discov- 
erable by  inspection  could  be  overlooked. 
Cohen  v.  Fanners'  Loan  &  Trust  Co.,  70  Misc. 
Bep.  648.  127  N.  Y.  Supp.  664.  566. 

4.  Appeal  and  error  140(1)— Damages 
«=3l^(6)— Where  issues  properly  submitted 
aad  verdlot  does  not  show  passion  nor  preju- 
dloe,  Supreme  Court  will  not  order  remitti- 
tur; $12,958  held  not  axoeaslve  for  perma- 
B«Bt  Injury  to  foot. 

When  the  proofs  of  damages  are  submitted 
tn  a  jury  noder  proper  tnstmetions  In  a  suit 
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for  personal  injuries,  and  tlie  Terdlct  not  being 
BO  excessive  aa  to  raise  tiie  preanmptiott  that 
the  jury  was  actuated  in  rendering  such  ver- 
dict by  passion  or  prejudice,  and  there  being 
no  specific  proofs  otherwise  showing  that  the 
jury  was  so  actuated,  and  the  trial  judge  fails 
to  act  and  enters  judgment  on  the  verdict,  Aeld, 
this  court  will  not  interfere  with  the  verdict 
of  the  jury  by  ordering  a  remittitur. 


5.  Appeal  and  error  «=>IOOI(l)— Verdlot  aot 
disturbed  where  supported  by  evidenos. 

In  a  civil  action  triable  to  the  jury,  where 
there  is  competent  evidence  reasonably  tend- 
ing to  support  the  verdict  of  the  jury,  and  no 
prejudicial  errors  of  law  are  shown  in  the  in- 
structions of  the  court  or  its  ruling  on  law 
questions  presraited  during  the  trial,  the  ver- 
dict and  finding  of  the  jury  will  not  be  dis- 
turbed on  appeal. 

Appeal  from  District  Court,  Tnlsa  Oonnty; 

N.  E.  McNeill,  Judge. 

Action  by  Nellie  B.  Shrader  against  the 
Sand  Springs  Park  and  others.  Judgment 
for  plaintiff,  and  defendant  Sand  Springs 
Park  appeals.  Affirmed, 

Stuart.  Cruce  ft  Blddle,  Poe  ft  Lundy,  and 
H.  O.  Bland,  all  of  Tulsa,  J.  F.  Sharp,  of 
Oklahoma  City,  and  Paul  P.  Pinl^erton,  of 
Sand  Springs,  for  plaintiff  in  error. 

tsush,  Moss  &  Owen,  and  H.  B.  Martin,  all 
of  Tulsa,  fOT  defOidanta  In  error. 

ELTING,  J.  This  action  was  filed  in  the 
district  court  In  and  for  Tulsa  county,  state 
of  Oklahwna,  June  25,  ^17,  by  the  plaintitC, 
Nellie  R.  Shrader,  against  CAas.  Page,  Sand 
Springs  Park,  a  corporation,  and  £!.  M.  Mon- 
sell,  defendants,  was  tried  by  a  jury,  and 
a  verdict  returned  bi  taror  of  tbe  plaintiff 
in  the  sum  of  $12,958  on  January  11,  1918. 
Tbe  aiM^l  was  filed  in  this  court  July  26^ 
191S. 

Tbis  is  an  action  by  the  plaintiff  a^lnst 
the  defendants  in  wblcb  tbe  plaintiff  prayed 
for  a  judgment  In  the  sum  of  $20hXX)  for  per- 
sonal injury  alleged  to  have  been  received  bf 
her  while  a  passenger  on  a  scenic  railway 
or  rolly-coastor  operated  by  one  or  all  of  the 
defendants,  said  scenic  railway  beb^  located 
in  the  iMirk  under  tbe  ccmtrol  and  manage- 
ment- of  one  or  all  of  tbe  d^endants  near 
TuTsa,  OkL  Defendant  In  error  herein  al- 
leged, In  substance:  That  at  the  time  of  the 
Injury  the  defendants  were  operating  and 
conducting  a  public  amusement  park,  com- 
monly known  as  Sand  Springs  Park.  They 
were  operating  many  devices  for  the  amuse- 
ment and  entertainment  of  those  who  at- 
tended the  park,  which  was  widely  advertls* 
ed,  and  among  those  were  tbe  rt^ly-coaster  or 
scenic  railway,  whldi  was  operated  for  hire, 
charging  an  admission  fee.  On  this  scenic  rail- 
way were  operated  sranethlng  like  nine  cars, 
each  car  would  carry  four  passengers.  The 
cars  ran  upon  a  track,  the  track  being  crook- 
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ed.  wlfh  sndden  corves,  dips,  iod  IncOiiies. 
Bome  more  steep  than  others  and  the  cars 
were  propelled  to  fbe  highest  point  about  40 
feet  from  the  ground  by  power  and  were  re- 
leased, after  the  passengers  were  boarded, 
from  sncb  highest  point  and  started  and 
.were  propelled  by  the  force  of  gravttaUon, 
carrying  the  passengers  over  the  curves  and 
Inclines,  affording  thrills,  etc.  The  said  scenic 
railway  at  the  time  of  said  Injury  was  In  the 
control  and  charge  of  the  servants,  agents, 
and  employees  of  the  defendants,  and,  by  rea- 
son ^^t  the  carelessness,  neglect,  and  failure  to 
use  that  degree  of  care  commensurate  with 
tbe  hazards  and  dangers  of  the  said  scenic 
railway  which  tbe  law  required  In  the  opera- 
tion of  tbe  same,  the  plaintiff  was  injured  in 
her  left  foot  and  left  lower  limb.  That  the 
car  that  Iiad  preceded  the  car  upon  which  the 
plaintiff  below,  defendant  In  error  herein, 
was  riding,  Instead  of  making  its  trip  aver 
the  railway,  hitting  one  of  the  elevations, 
began  to  recede,  and  running  backwards, 
collided  with  the  car  In  which  the  defendant 
in  error  .was  riding.  Said  cars  being  pro- 
pelled by  their  own  momentum,  and  not  be- 
ing under  the  control  or  direction  of  the  de- 
fendants or  their  agents  ■  or  servants  after 
being  released,  or  being  capable  pf  being  so 
controlled,  or  of  the  defendant  in  error,  the 
coUisioD  took  place,  and  the  injury  resulted 
to  the  defendant  in  error. 

The  defendants  answered  separately  and 
also  filed  a  Joint  answer,  denying  particular- 
ly the  allegations  of  negligence  and  setting 
up  the  fact  that  they  had  exercised  ail  tbe 
care  tbat  the  law  required  of  them,  that 
the  said  railway  had  been  constructed  by 
men  Allied  In  such  work,  and  that  the  same 
had  been  constructed  according  to  approved 
standards  of  construction,  bad  been  k^t  la 
good  repair,  and  had  been  operated  by  ex- 
perloiced  operators  and  under  car^l  and 
continuous  inspection. 

Proofs  were  introduced  to  the  Jury  by  the 
plaintiff  below,  defendant  in  error  herein, 
proving  the  collision  between  the  cars,  prov- 
ing the  Injury  to  the  defendant  in  error,  and 
tbe  nature  and  extent  of  same. 

The  defendants  made  proofs  showing  that 
one  of  the  defendants,  Chas.  Page,  was  not 
the  owner  of  said  scenic  railway,  but  tliat 
tbe  same  had  been  leased  to  one  of  the  de- 
fendants, B.  M.  Monsell;  there  being  some 
conflict  of  evidence  as  to  whether  the  corpo- 
ration or.  Monsell  were  the  real  owners  and 
pr<q;>rietor8  in  control  of  said  sc«ilc  railway. 

The  trial  court  held  that  the  proofs  show- 
ed no  1^1  llablUty  as  to  Chas.  Page  and 
dismissed  the  suit  as  to  Um,  and  submitted 
to  the  Jnry  the  question  of  liability  as  to 
.the  other  two  defendants,  the  said  Sand 
brings  Corporation  and  E.  M.  Monsell,  and 
with  directions  that  they  could  bold  either 
one  or  both  If  the  evidence  so  warranted. 

The  defendants  introduced  further  evl- 
rirniM  for  the  purpose  of  showing  the  pre- 
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cautions,  care,  and  diligence  In  tbe  ocmstme* 
tlon,  operation,  repair,  and  Imqiectlon  in  ISie 
operatlcHi  of  said  scenic  railway,  for  the  par^ 
pose  of  ^wing  their  compliance  with  all  the 
legal  requirements  and  In  satisfaction  of 
fbeit  duties  toward  tbe  patrons  of  said  rail- 
way. 

There  were  also  allegations  and  conten* 
tlons  that  the  defendant  in  error  leaped  tnm 
the  car  and  thereby  contributed  to  ber  in- 
jury. There  was  also  the  contention  tbat  the 
Injury,  in  the  beginning,  was  slight,  and  tbat 
the  defendant  In  error  failed  to  give  the  in- 
Jury  proper  treatment,  and,  if  said  injury 
had  become  permanent,  it  was  because  of 
the  actions  of  the  defendant  In  error;  also 
contentions  that  the  defendant  In  error  bad 
received  compensation  and  satisfaction  for 
the  injury  received,  but  all  of  said  contri- 
tions were  overruled  by  the  court,  and  the 
questlOD  of  negligence  and  measure  of  dam- 
age was  submitted  by  the  court  to  the  jury, 
and  a  verdict  was  returned  In  tbe  sum  stat- 
ed, $12,9S8,  against  the  Sand  Springs  Corpora- 
tion; Chas.  Page  being  released  by  the  order 
of  the  court,  and  B,  M.  Monsell  being  releas- 
ed by  the  verdict  of  the  Jury. 

The  defendants  below,  plaintiffs  In  error 
herein,  at  tbe  close  of  the  evidence  of  the 
plaintiff  below,  demurred  to  the  evidence,  and 
the  trial  court  overruled  the  same.  The 
same  parties,  at  the  close  of  the  evidence, 
moved  for  an  Instructed  verdict,  and  tbe 
court  overruled  the  same.  After  the'  verdict 
of  the  Jury,  the  same  parties  also  moved 
for  Judgment  non  obstante  veredicto,  and 
that  motion  was  also  overruled  by  the  trial 
court.  In  all  of  said  rulings  we  do  not  think 
the  court  committed  any  error. 

At  the  close  of  the  trial  the  defendant  be- 
low requested  the  court  to  give  15  Instruc- 
tions which  .were  refused  by  tbe  court,  and 
such  refusal  was  excepted  to  by  defendants 
below,  and  the  court  gave  to  the  Jury  21  in- 
structtona,  including  a  statement  of  the  cause 
in  his  Instruction  No.  1,  and  to  the  giving  of 
18  of  said  instructions  tbe  defendants  lielow 
excepted. 

The  plaintiff  in  error  In  their  brief  made 
several  assignments  of  error,  objecting  to 
several  of  the  Instructions  given  by  the  court 
to  the  Jury,  their  objecttoos  being  particular- 
ly  directed  to  Instructions  Nos.  11,  12,  and 
16  given  by  tbe  court;  they  contending  that 
the  court  committed  reversible  error  in  giv- 
ing those  three  instructions.  The  contention 
being  further  that  the  court  committed  revers- 
ible error  In  failing  to  give  the  retiuested  in- 
structions asked  for  by  the  plaintiff  In  error, 
and  particularly  his  refusal  to  give  requested 
Instruction  No.  11. 

[3]  We  will  consider  first  tbe  giving  of 
Instnictlcm  No.  12  by  the  court,  which  in- 
Btruction  No.  12  was  as  follows : 

"No.  12.  Ton  are  further,  instructed  tbat  tiw 
collision  of  two  ears  upon  the  railroad  track 
of  a  scenic  railway  operated  by  Uim  mMiatoR 
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creates  a  preatucption  of  oesHgence  on  the 
part  of  the  owner  aod  operators  and  makes  out 
a  prima  facie  case  of  negligeDce  oa  behalf  of 
the  OA'nert  aod  operators  fit  aaid  vcemc  rail- 
way." 

In  this  Instniction .  the  court  acts  forth 
and  applies  to  the  facts  of  the  case  the  doc- 
trine of  res  Ipsa  loquitur.  The  explanation 
of  the  doctrihe  of  res  Ipsa  loquitur  Is  fully 
«et  out  on  pages  613U-6139  of  7  Words  and 
Phrases,  First  Series:  We  quote  the  follow- 
ing from  page  6139: 

"The  most  apt  and  concise  statement  of  the 
principle  of  res  ipsa  loquitur  is  found  in  the 
leading  case  of  Scott  v.  London  &  St.  Eather- 
ine  Docks  Co.,  8  Hurl,  &  C.  606,  where  the 
plaintiif  sued  for  personal  injuries,  and  the 
court  held  there  must  be  reasonable  evidence  of 
negligence,  but,  where  the  thing  Is  shown  to  he 
under  the  tnanagement  of  the  defendant  or  his 
servants,  and  the  accident  is  su<^  as,  in  the 
ordinary  course  of  things,  does  not  happen  if 
those  who  have  the  management  use  proper 
care,  it  affords  reasonable  evidence,  in  the 
absence  of  explanation  by  defendant,  that  the 
accident  arose  from  want  of  care.  Chra&ll  v. 
Palmer  Brick  Co.,  43  S.  B.  443,  44S,  117  Oa. 
106  (citing  Waterhouse  t.  Sdilitx  Brewing 
Cb..  81  N.  W.  726,  12  &  D.  S97,  48  L.  A. 

We  tblnk  tbat  the  court  was  correct  in  said 
Instruction  and  tbat  the  doctrine  applied 
to  the  facts  tn  this  case. 

The  colllaion  between  these  can  was  sotdi 
a  happmlng  tbat  in  the  ordinary  course  of 
things  does  not  result  if  those  who  were  In 
charge  of  the  cars  bad  used  pn^w  care,  and 
the  proof  of  the  collhrion  raised  a  preeurop- 
tion  of  n^lgence,  and,  if  permitted  to  go 
unexplained,  is  suffldent  to  sustain  tb»  ver* 
diet 

The  defoidant  bdaw  offered  proofs  In  re> 
buttal  of  said  presumption  of  carelessness, 
and  the  court  submitted  to  the  jury  that  Is- 
sne  in  instractitm  No.  16,  which  was  as  fol- 
lows: 

"No.  16.  Ton  are  Instmeted  that,  where  the 

plaintiff  by  proof  of  the  happening  of  an  ac- 
cident prwvmptlTely  due  to  the  negligence  ot 
the  cairier  in  a  case  of  this  kind  has  made  out 
a  case  against  the  carrier,  the  carrier  may 
■how,  as  a  safficient  defense,  tbat  in  all  mat- 
ters which,  under  the  evidence,  might  have 
been  connected  with  the  accident,  they  have 
exercised  that  high  degree  of  care,  skill,  and 
foresight  which  was  required  of  them  to  exer- 
dse  by  the  nature  of  the  business;  and  if 
you  find  frofti  the  evideuce  that  the  owners  and 
operators  of  said  scenic  railway  in  this  case 
prior  to  the  time  of  the  accident  in  the  opera- 
tion of  said  railway  through  their  agents  ex- 
ercised that  high  degree  of  care,  skill,  and 
foresight  that  a  reasonably  prudent  person 
would  exercise  under  like  circumstances  and 
in  a  like  situation,  then  your  verdict  should  be 
for  the  dsfoidant  and  against  the  plaintiff." 

To  this  Instruction  the  defmdants  below 
excepted,  and  requested  instruction  No.  11, 


which  was  refused  by  the  court,  and  wbldi 
.was  as  follows: 

"No.  11.  Ton  are  Instructed,  gentlemen  ot 
the  jury,  that  If  yoa  find  from  the  evidence  that 
the  defendants  ased  that  degree  of  care  com- 
mensurate with  tbe>danger  incident  to  or  at- 
tending the  operation  and  running  of  the  scenic 
railway  system  in  the  inspection  of  the  track, 
the  cars  used  thereon,  and  other  machinery  and 
appliances,  and  In  properly  equipping  and  oil- 
ing the  same,  then  thn  court  tdls  you  that  said 
defendants  would  have  ifiiebarged  their  duty 
owing  to  the  plaintiff,  and  it  will  be  your  duty 
in  such  case  to  find  for  the  defendants,  not- 
withstanding said  injury;  and  this  although 
you  may  be  unable  to  account  for  the  cause  of 
said  collision  and  injnry," 

We  think  that  inatmctlon  No.  16  properly 
submitted  that  Issue  to  the  jury.  We  do  not 
think  that  Instruction  No.  11,  requested  by 
the  defendant  below,  was  a  proper  Instruc- 
tion as  applied  to  the  facts  in  this  case, 
and  that  the  court  committed  no  error  in 
refusing  the  same,  in  tbat  It  falls  to  define 
the  degree. of  care  required. 

In  the  case  of  Stott  t.  Churchill.  15  Misc. 
Rep.  83,  36  N.  T.  Supp.  477.  the  court  held 
that  the  refusal  to  give  the  following  iustruc- 
tlon  by  the  trial  court  was  not  errw : 

-  "If  the  jury  find  that  the  elevator  and  its 
machinery  were  built  by  reputable  manufac- 
turers, and  that  the  defendants  had  it  regularly 
inspected  by  experts  in  that  business,  and 
promptly  executed  tiie  repairs  and  changes 
suggested  by  them,  they  performed  their  du^, 
and  are  not  liable  for  any  injury  canaed  by  the 
breaking  of  the  machinery." 

And  In  the  opinion  the  court  gave  the  fol- 
lowing reasons  for  its  bidding: 

"However  correct  an  exposition  of  the  law 
this  might  have  been  had  the  plaintiff  been  a 

servant  seeking  to  recover  from  the  master  for 
the  negligence  of  a  competent  fellow  servant, 
it  was  inapplicable  to  the  case  on  trial.  Ap- 
pellants owed  it  to  respondent  to  exercise  at 
least  ordinary  care  and  prudence  In  the  care 
and  management  of  the  elevator  and  the  inspec- 
tion thereof.  A  personal  dnty  cannot  be  dele- 
gated to  another,  so  as  to  relieve  the  person 
bound  to  perform  the  duty  from  liability,  for 
its  nonperformance.  Shear  &  B.  Neg.  p.  17, 
par.  15.  Besides,  in  thia  case  the  defecl^L  e., 
the  corrosion — was  palpable  to  any  one  of 
common  observation  and  intelligence  had  the 
rods  been  examined  at  the  place  where  it  ex- 
isted, and  it  waa  properly  left  to  the  jury,  un- 
der the  circumstances,  to  determine  the  ques- 
tion of  prudence  and  care." 

It  was  brought  out  in  the  cross-ezamlna- 
tlm  of  one  or  two  of  the  witnesses  of  the 
defendant  below  that  one  of  the  wheels  was 
off  of  the  car  that  was  ahead  of  the  car 
upon  which  the  plaintiff  was  riding,  and 
which  flrstnamed  car  turned  back  and  col- 
lided with  the  car  in  which  the  plaintiff  was 
riding.  It  was  also  shown  that  the  cotter 
pin  which  held  the  wheel  on  the  axle  was 
gone.   These  facts  are  undisputed. 
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We  bare  examined  the  evidence  of  tbe 
defendant  below  bearing  upon  the  questi<m 
of  the  inspection  of  these  cars,  and  we  think 
that  It  was  not  an  unreasonable  Inference 
for  the  Jury  to  conclude  that  the  evidence 
of  the  defendants  below  was  not  sufficient 
to  overcome  the  presumption  that  there 
must  have  been  a  careless  Inspection  of  said 
cars.  Tbe  whole  crux  ot  the  question  of 
neglect  centers  around  the  absence  of  the 
cotter  pin.  The  most  natural  thing  that  an 
Inspector  would  think  at,  as  this  court 
views  It,  would  be  to  look  well  to  the  cotter 
pins.  The  evidence  showed  that  these  In- 
spections took  place  often  on  this  bn^  5th 
of  July,  and  the  presumptitm  arises  very 
strongly  that  the  cotter  pin  In  the  axle  of 
this  car  must  have  t>een  in  bad  condition 
at  the  time  of  the  last  inspection  before 
the  accident  No  witness  testified  to  the 
fact  that  tbere  had  been  any  special  ex- 
amination of  the  cotter  pin  of  thla  par- 
ticular wheel  6f  this  particular  car  or  of 
the  cotter  pins  of  any  other  car. 

If  the  doctrine  of  res  ipsa  loquitur  is 
held  to  be  applicable  to  any  state  of  facts 
In  any  particular  case,  and  It  Is  so  being 
held  applicable  In  this  particular  case,  then 
the  burden  rested  upon  the  plaintiffs  In 
error  to  show  one  ot  two  conditions:  First, 
wliat  tbe  cause  of  the.  accident  really  was, 
and  that  said  cause  was  of  such  a  nature 
that  the  Jury  would  reasonably  conclude 
that  tbe  collision  was  unavoidable  after 
tbe  exercise  of  that  care  that  the  law  re- 
quired of  the  defendants;  or,  second,  their 
proofs  must  be  such  as  to  rebut  the  In- 
ference that  the  accident  arose  from  a  defect 
that  should  have  been  discovered  by  proper 
Inspection. 

[2]  We  quote  the  following  from  the  opin- 
ion by  Ldiman,  Justice,  in  the  case  of  Cohen 
f.  Fanners'  Loan  and  Trust  Co.,  70  Misc. 
Bep.  551,  127  N.  T.  Supp.  564: 

"The  phrase  'res  ipsa  loquitur'  is  'merely  a 
short  way  of  saying  that  the  drcumstances  at- 
tendant upon  an  acddcnt  are  themselves  of 
such  a  character  as  to  justify  a  jury  In  in- 
ferring negligence  as  to  the  cause  of  the  acd- 
aent.*  Same  case,  at  page  196  of  166  N.  Y.,  at 
page  027  of  59  N.  B.  U  B.  A.  922,  83  Am. 
St.  Rep.  630). 

"The  question  presented  to  us  is,  as  stated 
by  Mr.  Justice  Delany,  whether  tbe  explana- 
tion provided  by  tbe  defendant  is  suffideot  to 
overcome  the  inference  of  negligence  created 
by  the  circumstances  attendant  upon  tbe  acci- 
dent; tbat  Is,  has  tbe  defendant  shown  that  it 
has  used  due  care  in  providing,  maintaining, 
and  operating  the  elevator?  The  defendant 
gave  little  evidence  as  to  the  appliance  provid- 
ed or  as  to  its  operation.  Conceding,  however, 
that  tbe  evidence  was  sufficient  to  show  that 
tbe  elevator  was  a  proper  appliance  and  was 
operated  without  nesligeuce,  it  still  must  rebut 
the  iiderence  tbat  It  arose  from  a  defect  that 
should  have  been  discovered  by  proper  inspec- 
tion. In  other  words,  if  the  doctrine  of  res 
ipsa  loquitur  lias  been  properly  applied,  it 


was  fairly  inferable  that  the  accident  miuit 
have  occurred  from  one  of  three  (noses,  and 
it  is  quite  immaterial  which  of  these  cansea  ac- 
tually produced  tha  accident,  and,  though  we 
concede  that  the  defendant's  testimony  shows 
tbat  two  of  the  possible  causes  of  the  aecideDt 
did  not  exist  in  the  case,  it  has  not  rebutted 
tbe  inference  of  ne^lisence,  but  has  merdy 
made  the  inference  of  negligence  more  narrow. 
To  rebut  this  remaining  inference  the  defend- 
ant must  show  that  tbe  defect  could  not  be 
discovered  by  reasonable  inspec-tion.  It  has 
shown  only  that  competent  men  have  inspected 
the  elevator  and  found  It  safe,  but  haa  in  do 
way  shown  that  these  competent  men  were  not 
negligent  in  their  inspection.  ' 

"The  appellant  owed  it  to  the  respondent  to 
exercise  at  least  ordinary  care  and  prudence 
in  tbe  care  and  management  of  the  elevator 
and  tbe  inspection  thereof.  A  personal  duty 
cannot  be  delegated  to  another,  so  as  to  relieve 
the  person  bound  to  perform  the  duty  from  lia- 
bility for  its  nonperformance.'  Scott  v. 
Churchill,  16  Misc.  Bep.  80,  86  N.  T.  Sapp. 
476.  affirmed  167  N.  T.  692.  61  N.  B.  109(. 
And  for  this  reason  it  was  held  In  that  case 
tliat  there  was  'no  error  in  refusing  to  charge: 
"if  the  jury  find  tbat  the  elevator  and  its  ma- 
chinery were  built  by  re]|hitab1e  manufacturers, 
and  tbat  the  defendants  bad  it  regularly  in- 
spected by  experts  In  tbat  business,  and 
promptly  executed  the  repairs  and  <^ange>> 
suggested  by  them,  tbey  performed  their  duty, 
and  are  not  liable  for  an  injury,  caused  by  the 
breaking  of  machinery."  However  correct  an 
exposition  of  the  law  this  might  have  been 
bad  the  plaintiff  been  a  servant  seeking  to  re- 
cover from  tbe  master  for  negligence  of  a 
competent  fellow  servant,  it  waa  InappUcaMc 
to  the  case  on  trial.'   Stott  v.  Churchill,  supra. 

"Since  an  owner  of  a  building  cannot  dele- 
gate his  duty  of  inspectioQ  of  an  elevator  to 
an  expert  in  tbat  business,  the  proof  that  an 
expert  has  examined  it  in  no  wise  rebuts  the 
presomption  of  negligence  raised  by  the  cir- 
cumstances attendant  on  the  accident.  To  re- 
but this  presumption  he  most  show  either  the 
actual  cause  of  the  accident,  so  that  the  trial 
justice  or  Jury  can  determine  whether  or  not 
such  cause  could  be  discovered  by  proper  in- 
spection, or  be  must  show  tbat  the  inspectioD 
made  by  the  expert  waa  so  careful  tiimt  bo 
defect  discoverable  by  inspection  could  be  ow- 
looked. 

"The  appellant  relies  upon  the  case  of  Young 
T.  Mason  Stable  Co.,  193  N.  Y.  188.  86  N.  £. 
15,  21  L.  R.  A.  (N.  S.)  592,  127  Am.  SL  Bep. 
939,  where  evidence  of  on  examinstion  by  sn 
expert  was  held  sufficient  to  rebut  a  possible 
presumption,  caused  by  the  fall  of  a  freight 
elevator  operated  by  a  servant  who  was  injured 
by  tbe  fall,  that  tbe  master  had  {aOed  in  tbe 
duty  imposed  *  *  *  by  law,  *to  provide  for 
an  adequate  inspection  thereof.'  Tbat  case, 
however,  proceeded  upon  the  theory  tliat  tbe 
master,  in  relation  to  a  servant,  was  boond 
only  to  'provide'  adequate  inspection,  and  tlist 
this  duty  was  met  by  putting  the  inspection  in 
the  hands  of  an  expert;  but  it  distinguishes 
the  case  from  one  where  the  relationship  of  • 
the  parties  imposed  a  personal  duty  upon  tin 
owner  to  use  due  cars  In  the  inspection  of  tlw 
elevator.  It  cites  as  authority  for  the  diatine- 
tion  the  case  of  Stott  T.  CSiurcbill,  supra,  aid 
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we  must  Aerefore  rcfard  that  cm*  U  a  cor- 
net exposition  of  the  law. 

"I  believe,  for  these  reaBona,  that  the  judg- 
ments should  be  reversed  only  on  the  grotmd 
that  a  question  was  excluded  which,  if  an- 
swered, mtgbt  have  shown  the  actual  cause  of 
the  acddent" 

Vor  a  verj  leaned  dlscnsslon  ot  the  dots 
trine  and  application  of  the  doctrine  of 
res  Ipsa  loquitur,  see  Grlffm  t.  Hanlce,  b7 
Cnllen,  JusUce,  166  N.  T.  188.  80  N.  E.  925, 
52  I*.  R.  A.  022,  82  Am.  St  Rep.  630.  This 
case  la  dted  approvlngljr  by  Lehman,  Jus- 
tice, In  tlie  abore-qnoted  portion  of  bis 
opinion.  Vrom  said  case  we  take  the  fol- 
lowing short  Quotatlona  as  we  regard  them 
Important : 

"To  put  it  tersely,  the  court  thought  that,  in 
the  absence  of  tempest  or  external  violence, 
B  iKiildiiv  does  not  ordinarily  fall  without  neg- 
ligenee;  while  it  also  thought  that  the  disrup- 
tioD  oC  a  flywheel  proceeds  so  often  from  cans- 
08  which  science  has  bem  unable  to  discover, 
or  against  whidi  art  cannot  guard,  that  neg- 
ligence cannot  he  inferred  from  tha  occurrence 
alone. 

"  •  •  •  When  the  facts  and  drcnmetancea 
from  which  the  jury  is  asked  to  infer  uegU- 
gence  are  those  immediately  attendant  on  the 
occurrence,  we  speak  of  it  as  a  case  of  res 
ipsa  loquitur;  when  not  immediately  connect- 
ed with  the  occurrence,  then  it  fs  an  ordinary 
case  of  circumstantial  evidence.  In  Benedick 
T.  Potta.  88  Md.  62.  40  AU.  1067,  it  is  said: 
In  no  instance  can  the  bare  fact  that  an  in- 
jury has  happened,  of  itself  and  divorced  from 
all  the  surrounding  circumstances,  Justify  the 
inference  that  the  injury  was  caused  by  neg- 
ligence. It  is  true  that  direct  proof  of  negli- 
gence Is  not  necessary.  Like  any  other  fact, 
negligence  may  be  established  by  the  proof  of 
drcumstancea  from  which  its  existence  may 
be  inferred.  *  *  *  This  phrase  [res  ipsa 
loquitur],  which,  literally  translated,  means  that 
*the  thing  speaks  for  itself,*  is  merely  a  short 
way  of  saying  that  the  circumstances  attend- 
ant upon  an  accident  are  themselves  of  such  a 
character  as  to  justify  a  jury  in  inferring  neg- 
ligence as  the  cause  of  that  accident.'* 

T%ere  Is  a  distinction  mnnlng  throni^ 
the  law  books  between  the  du^  as  to  In- 
spection that  an  employer  owes  an  employee 
and  Uie  nature  of  an  inspection  where  a 
spedal  duty  is  owed  by  the  defendant  to  the 
plaintiff;  as  In  the  instant  Gas&  ^e  dls- 
tlnctUm  Is  referred  to  by  Justice  Lehman 
In  the  quoted  portion  of  his  opinion.  See 
the  case  of  Tonng  Mason  Stable  Co.,  193 
N.  Y.  188.  86  N.  B.  IS.  21  L.  R.  A.  (N.  S.) 
502,  127  Am.  St.  Rep.  930,  and  notes  there- 
to^ See,  also,  Illinois  Central  Ry.  Co.  t. 
Phillips,  49  III.  234;  Toledo,  Wabash  & 
Western  Ry.  Co.  v.  Beggs,  85  IlL  80,  28  Am. 
Rep.  613;  Best  Park  A  Amusement  Co.  v. 
KoUlns,  192  Ala.  634,  68  South.  417,  Ann.  Cas. 
1917D,  029;  Georgia  R.  Ca  t.  WaU,  80 
Ga.  202,  7  S.  B.  630;  Johnson  et  ux.  v.  Seat- 
tle Electric  Co.,  36  Wash  382,  77  Pac.  677. 


evidence  offered  by  the  defendants  below 
in  rebuttal  of  the  presnmptioD  tit  neglii- 
gence,  there  stlU  lingered  in  the  mind  of 
the  writer  of  this  opinion  the  feeling  that 
there  must  have  been  something  lacking  in  the 
inspection  ct  those  cars,  and  that  there  liad 
beat  a  failure  to  make  sndii  an  Inflection 
as  would  have  discovered  the  defect  In  the 
cotter  pin. 

It  is  true  there  wore  nine  cars,  and,  if 
there  were  four  wheds  to  the  car,  the  in- 
spection of  nine  cars  would  require  tlie  In- 
spection of  86  cotter  pins,  but  we  think 
that  the  degree  of  care  required  of  one  op- 
erating a  contrivance  such  as  was  this  scenic 
railway  required  at  least  a  reasonable  In- 
specticm  of  each  one  ctf  tito  36  cott^  ptns, 
and  In  all  of  the  evidence  introduced  by  the 
defKidants  below  no  one  testified  to  the  fact 
tiiat  an  Inqtectlon  of  the  cotter  pin^  was 
made  at  alL  As  we  view  the  case,  no  part 
of  the  car  was  more  Important  than  were  the 
cotter  pins. 

II]  The  defendants  b^w,  plaintiffs  In  er- 
ror herein,  objected  to  instruction  11 
given  by  the  trial  court,  and  assigned  the 
givlDg  of  ttie  same  as  reversible  errw  here- 
in.    Said  instruction  was  as  follows: 

"No.  11.  The  operator  of  a  scenic  railway  is 
bound  to  use  the  highest  degree  of  care  and 
caution  for  the  safety  of  his  patrons,  and  do 
all  that  human  care  and  foresight  can  reason- 
ably do,  consistent  with  the  mode  of  convey- 
ance and  the  practical  operation  of  the  nUlway, 
to  prevent  araldents  to  patrons  for  hire  while 
riding  in  its  cars.** 

This  conrt  thinks  that  said  faistmction 
properly  defines  the  degree  of  care  and  dill- 
gence  required  of  those  operating  an  In- 
strumentality such  as  is  Involved  in  tlie  In- 
stant case.  We  are  not  se^dng  to  draw 
any  analogy  between  the  rule  that  applies 
to  the  common  carrier  of  passmgers  for 
hire  and  tbose  who  carry  passeiwers  on 
scmic  railway  fOr  hlre^  We  doulit  the 
practtcablll^  and  necessity  of  drawing  such 
an  analogy,  but  w0  do  think  that  the  rule 
laid  down  In  InstmcUim  No,  11  Is  not  too 
rigid  nor  Is  It  unreasonaUe  that  It  be  ap- 
plied to  such  an  Instrnmoitallty  as  was 
this  scenic  railway  and  as  It  Is  shown  to 
be  by  this  record. 

We  are  nnable  to  see  the  force  of  the  con- 
tention that  one  who  rides  a  scenic  rail- 
way should  be  held  to  assume  any  other  or 
further  risks  than  would  a  passenger  riding 
a  passenger  train.  The  fact  that  the  pas- 
senger on  a  scenic  railway  might  be  seeking 
pleasure  and  recklessly  accepts  the  risks, 
It  may  be  stated,  would  be  no  more  different 
than  would  a  passenger  riding  a  passenger 
train  on  a  pleasure  trip.  And,  to  say  the 
least  of  It,  when  you  commence  drawing 
the  distinction  between  the  two  elosses  of 
passengers,  you  bring  up  contenttons  that 


To  repeat,  aftor  we  had  read  over  the  are  irrecoucilahle,  and  in  fact  lead  to  no 
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practical  solution,  and  we  are  flnally  tHY>aght 
to  the  coDcluBlon  that  the  risks  and  hazards 
In  riding  a  scrailc  railway  are  sach  that  It 
raised  a  duty  upon  the  part  of  those  who 
operated  it  toward  tbose  who  patronized  it 
tliat  requires,  aa  we  deem  it,  the  highest  de- 
gree of  care  and  caution  In  the  operation 
of  the  same  and  requires  the  exercise  of  the 
highest  skill  and  foresight  as  is  commen- 
surate with  Its  practical  <veratt<HL 

The  antlioritieB  that  we  have  heretofbro 
dted  seem  to  hold  the  d^rees  of  dlUgoice 
abore  defined  to  be  the  very  least  that  would 
be  required  of  tboee  wbo  operate  any  andbi 
Instrumentality. 

In  the  case  of  Jotmsm  et  iix.  r.  Seattle 
Electric  Oa.,  supra*  the  syllabus  of  said  case 
states  liie  following: 

**A  carrier  is  not  bound  to  do  everything  that 
can  be  done  to  insure  tha  safety  of  its  pas- 
sengers, but  need  exerdse  oidy  the  highest  de- 
gree of  care  consistent  with  the  practical  con- 
duct of  its  bnrinesB.** 

To  the  same  effect  are  the  olhar  auQiorl- 

tles  heretofore  dted. 

We  are  not  holding  those  who  operate 
scenic  railways  to  be  insurers  of  the  life 
and  safety  of  those  who  patrcmize  them, 
but  to  acquit  themsdres  of  liability  the 
operators  of  such  machines  must  not  fall 
short  of  the  degree  of  care  and  dlllgoice  as 
is  defined  In  Instruction  No.  11. 

We  are  not  going  to  condemn  the  scenic 
railway  Involved  in  the  instant  case  as  on 
a  parallel  with  such  a  dangerous  and  ex- 
plosive instrumentality  as  was  dealt  with 
by  Chief  Justice  Owen  In  the  case  of  Okla- 
homa Gas  &  Electric  Co.  v.  Oklahoma  Rail- 
way Co.,  reported  in  77  Okl.  290,  188  Pac. 
331.  Neither  are  we  going  to  designate  it  as 
a  death  trap,  but  we  are  not  so  certain  that 
such  a  contrivance  may  not  become  such  in  a 
very  short  time.  If  those  who  operate  them 
fail  to  practice  the  degree  of  care  and  dili- 
gence that  the  trial  court  defines  In  his  in- 
Btmctlon  No.  11. 

[6]  We  have  examined  the  Instructions 
given  by  the  trial  court  In  this  cause,  and  we 
find  that  they  properly  define  and  present 
the  issues  involved  in  the  instant  case,  and 
we  find  DO  other  errors  by  the  trial  court 
that  would  warrant  a  reversal. 

[4]  The  plaintiff  In  error  contends  that  the 
verdict  of  the  Jury  Is  excessive,  and  that 
there  should  be  a  remittitur  ordered  by  this 
court.  The  rule  In  Oklahoma  seems  to  be 
where  the  verdict  Is  not  so  excessive  as  to 
raise  a  presumption  that  the  Jury  was  actuat- 
ed by  prejudice  and  passion  in  rendering  the 
same,  and  In  the  absence  of  any  specific 
proofs  of  passion  and  prejudice  In  render- 
ing the  Judgment,  and  where  the  facts  have 
been  submitted  to  the  Jury  under  proper 
instructions,  to  leave  It  to  the  discretion  of 
the  jury  as  to  the  amount  of  the  recovery. 


and  this  la  espedally  true  vbera  the  appel- 
late court  Is  called  upon  to  make  the  re- 
mittitur and  where  the  trial  court  has  failed 
to  take  acti(m. 

The  following  Oklahoma  cases  anpport 
the  above  rale  as  to  ordering  r«nlttltars  hf 
this  court:  Hooryetta  Goal  &  Hinlqg  Co. 
V.  O'Hara,  fiO  OlcL  ISA,  ICO  Pa&  1114; 
Waters-Pierce  OU  Oo.  r.  Deselms,  18  ObL 
107,  89  Pac.  212. 

In  this  case  the  plaintiff  below  was  35 
years  of  age,  in  good  healtb,  and  was  draw- 
big  a  salary  of  960  a  mmtb  uid  othw  bene- 
fits, and  at  the  time  of  the  trial,  wtiile  the 
proofo  wen  conflicting.  It  appears  ahe  liad 
a  permanent  Injury  to  tier  foot  She  liad 
taught  two  tarms  of  school  since  tha  lnJmT> 
in  country  districts,  but,  owing  to  the  trouble 
that  her  wound  was  giving  ber,  she  bad  to 
abandm  this  pursuit 

There  Is  no  evidence  In  this  case  that  the 
jury  was  actuated  by  paaston  or  preiv^ka 
In  the  rendering  of  the  judgmoit  The  trial 
Judge  heard  the  evidence  and  had  an  oppoi^ 
tmilty  to  observe  the  condition  of  the  plain- 
tiff, and.  If  the  trial  Jodge  had  otmcluded 
that  the  Judgment  was  ezceaslve,  we  have 
reason  to  believe  that  he  would  have  ordered 
a  ranittitor  or  granted  a  new  triaL  Tbia 
court  will  tlwrefoFe  refoae  to  order  a  r» 
nrittltur  in  this  case. 

The  Judgment  of  the  trial  court  i>  there- 
fore affirmed. 

HAltRISON,  a  and  JOHNSON,  MOr 
LEOEt,  and  KANNEMEB,  33^  oimcur. 


(8S  Okl  im 

BOSWELL  M  al.  V.  STATE.  (No.  10225.) 
(Supreme  Court  of  Oklahoma.  June  7, 1821.) 

(8j/lWnt8  bv  the  Oowi.) 

lotoxloatiag  liqaors  ^247— Scoot  car  used  ta 
transporting  ietoxicants  actually  oonveyfld  ia 
another  roaehiae  aot  aubjeot  to  ooaflsoatloa 
under  statute. 

A  certain  Ford  sedan,  driven  by  <me  W.  M. 
Bosweli,  was  seized  by  the  sheriff  of  Cotton 
county,  Okl.,  under  and  by  virtue  of  the  pro- 
hibitory laws  of  the  state.  At  the  time  of 
seizure  no  liquors  were  found  in  the  car.  Bo»> 
well  intervened,  daiming  ownership  of  the 
sedan.  Upon  trial,  the  county  court  of  Cotton 
county  rendered  judgiaent  confiscating  tiu  se- 
dan for  the  reasons  following,  to  wit:  *tb» 
court  finds  that  W.  M.  Boawell  used  a  sedan 
car  to  aid,  abet,  and  assist  some  party,  on- 
tcDown  to  the  court,  using  a  Davia  automobile, 
to  transport  and  convey  158  quarts  of  whisky 
from  one  place  within  Cotton  county,  OkU 
to  another  place  within  Cotton  county,  UU., 
by  using  the  Ford  sedan  as  what  is  commoaly 
called  the  scout  ear,  to  search  out  the  road  and 
Bee  whether  or  not  the  ofiicers  of  Cotton  coonty 
were  along  this  route  intended  to  be  traveled 
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by  smid  Davis  automobfle  eoDTeying  said  wUa- 
Ity."  fie/d:  (a)  That  the  findings' made  by 
the  trial  court  did  not  Jastify  the  Judgment  of 
conGacatJon;  (b)  that  the  legislative  intent,  as 
found  in  Laws  1917,  p.  352,  c.  188,  was  to  con- 
fiscate ail  vehicles,  iDcludlng  automobiles,  and 
all  animals  used  in  hauling  or  transportiog 
any  liquor  in  violation  of  the  prohibitory  laws; 
(e)  and  that  said  act  cannot  be  constraed  to 
fnclnde  a  acoat  car*  oaed  to  search  out  the 
road  and  see  whether  or  not  the  officers  were 
along  the  road  intended  to  be  traveled  by  an 
automobile  conveying  Whisky. 

Appeal  from  District  Court,  Cotton  Oonn- 
ty;  J.  C.  Norman,  Judge. 

Action  by  the  State  for  the  seizure  of  an 
automobile.  W.  M.  Boswell  filed  an  Inter- 
plea.  Judgment  for  plaintiff,  and  Intervener 
appeals.  Reversect  and  remanded,  witb  di- 
rections. 

Charles  H.  BnCh,  of  Oklahoma  Cit7.  for 
plaintiff  In  error. 

E.  L.  Bicbardson,  of  LawtOD,  for  defend- 
ant In  error. 

PITGHFOBDt  J.  Thto  actlom  was  com- 
menced in  the  county  court  of  Cotton  coun- 
ty. Obi.,  by  tiie  seizure  of  one  Ford  sedan 
automobile  by  L.  O,  Watson,  deputy  sheriff 
Hi  Cotttm  county,  on  March  IB,  1918.  The 
aeizore  was  made  witbont  a  warrant  and 
for  an  alleged  violation  of  the  pn^bltory 
liQnor  laws  of  the  state  of  Oklaboma.  On 
tbe  same  <Ui7  and  date  the  officer  making 
the  sdzure  filed  complaint  In  tbe  county 
court,  as  provided  by  section  Bevlsed 
Zaws  Of  Oklahoma  of  1910.  Tberenpon  tbe 
county  judge  of  said  county  Issued  an  order 
directing  the  sheriff  to  bold  tbe  property  so 
seised  until  further  orders  of  tbe  court. 

W.  M.  Boswell  filed  an  interplea,  claiming 
tbe  ownership  of  the  sedan,  and  denied  that 
said  car  was  being  used  at  tbe  time  of  sets* 
ore,  or  bad  ever  been  used  witb  tbe  knowl- 
edge or  consent  of  the  Intervener,  for  the 
purposes  of  violating  tbe  prohibitory  laws  of 
the  state  of  Oklahoma,  or  of  the  United 
States.  Upon  trial  In  the  county  court,  Judg- 
ment was  rendered  against  the  intervener. 
The  car  was  confiscated  to  the  state,  and  the 
sheriff  was  ordered  to  advertise  and  sell  the 
same.  From  this  judgment  the  Intervener 
appeals,  and  assigns  numerous  errors,  only 
one  of  which,  howeve?,  it  is,  necessary  for  us 
to  consider;  that  Is,  error  In  not  sustaining 
the  motion  filed  by  Intervener  for  judgment 
in  his  favor  upon  the  condnslon  of  all  tbe 
evidence  In  the  case. 

It  Is  admitted  by  the  state,  and  the  evi- 
dence clearly  Justified  this  admission,  that 
no  intoxicating  liquors  were  found  In  the 
Ford  sedan  at  the  time  of  the  search  and 
seizure.  Tbe  contention  of  the  state  is  that 
the  sedan  was  being  used  as  a  scont  for  the 
car  in  which  the  whisky  was  found.  The 
judgment  of  the  court  finding  the  seAan 
guilty  contains  the  following  clause: 


V.  STAIXi 
p.> 

"The  conrt  finds  that  W.  M.  Boswell  used 

said  car  to  abet  and  assist  some  party  unknown 
to  the  court  using  a  Davis  automobile  to  trans- 
port and  convey  168  quarts  of  whisky  from  one 
place  within  Cotton  county,  Okl.,  to  another 
place  within  Cotton  county,  Okl.,  by  using  the 
Ford  sedan  as  what  is  commonly  called  the 
'scout  car*  to  search  oat  the  road  and  see 
whether  or  not  the  officers  of  Cottoa  county 
were  along  this  ronte  intended  to  be  traveled 
by  said  Davis  automobile  convejlng  said  whis- 
ky." 

We  are  not  informed,  eiUier  by  the  rec- 
ord or  the  brief  on  the  part  of  the  state,  by 
what  method  or  means  the  Ford  sedan  waa 
to  communicate  to  the  Davla  car  carrying 
the  whisky  any  Information  gained  by  the 
sedan  as  to  the  dangerous  proximity  of  the 
Cotton  coun^  officers  along  the  route  in- 
tended to  be  traveled  by  tbe  Davis  car.  The 
state  has  fblled  to  famish  us  with  a  ringle 
authority  wbl<£h  In  the  least  tends  to  sus- 
tain the  contention  that  the  Sedan  is  snb- 
Ject  to  confiscation  by  being  an  alder  and 
an  abettor.  We  have  been  unable,  after  dil- 
igent  search,  to  find  where  tiUs  Identical 
question  has  ever  before  been  presented  to 
any  appellate  conrt.  We  are  able  to  under- 
stand how  an  individual  can  aid  and  abet 
an  act,  and  how  be  can  be  accessory  after 
tbe  act;  but  this  seems  to  be  the  ori^nal 
effort  In  attempting  to  make  an  automobile 
driving  upon  the  public  highway  three- 
fourths  of  a  mile  away  from  the  (Voiding 
car.  an  alder  and  an  abettor  to  the  latt«r. 

The  evidence  of  the  officers  Is  that,  when 
they  first  noticed  the  Ford  sedan,  the  same 
was  about  three  miles  northeast  of  the 
bridge  leading  from  the  Texas  to  the  Okla- 
homa line.  When  the  sedan  was  seized, 
nothing  suspicious  was  found,  except  some 
gunny  sacks  and  side  curtains;  but  no  evi- 
dence that  the  gunny  sacks  or  side  curtains 
gave  forth  the  fast-vanishing  aroma  that 
tbey  had  been  used  In  any  manner  for  tbe 
transportation  or  the  concealing  of  liquors. 
While  the  officers  were  searching  the  sedan, 
the  Davis  car  came  from  toward  tbe  south, 
and  when  within  about  three-fourths  of  a 
mile  of  the  sedan,  It  stopped  and  turned.  The 
officers  then  abandoned  the  sedan  and  pur- 
sued the  Davis  car,  which  led  than  a  merry 
chase  for  smnething  like  miles — first  In 
an  easterly  direction,  them  northeast,  and 
then  south  in  the  direction  of  the  bridge.  ThB 
officers,  realizing  that  In  all  probability  the 
Davis  car  would  beat  them  to  the  Texas  line, 
resorted  to  the  use  of  tbe  tdepbone,  and  in- 
structed the  keeper  of  the  bridge  to  close 
tlie  gates  and  not  allow  the  Davis  car  to  cross. 
The  gates  were  dosed.  When  the  Davis  car 
atqiiroacbed  and  found  the  gates  closed.  It 
came  to  a  halt,  it  stopped,  and  like  the  fox, 
pursued  by  tbe  hounds,  realising  that  escape 
was  Impossible,  ceased  to  make  any  further 
efforts,  and  gave  up  in  despair ;  tbe  driver 
abandoned  ttt  Davis  car  containing  1S8 
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quarts  of  whisky,  Jnmped  over  the  hauls* 
ten,  and  made  his  escape,  and  so  far  as  tbe 
record  disclose  the  name  of  that  driver  la 
unknown  to  the  officers  of  Cotton  county, 
eren  onto  this  day,  and  no  one  has  been  so 
poor  as  tor  assert  ownership  to  tiw  Davis  att- 
bnnobtle. 

Boswell,  the  driver  of  the  sedan,  evident- 
ly became  greatly  intmsted  in  the  race  and 
followed  in  the  wabe  of  the  officers.  After 
the  capture  of  the  Davis  car,  when  the  offi- 
ce^ were  felicitating  each  other  over  their 
soocess,  Brawtiil,  the  Intervener,  drove  np; 
It  ai^ears  this  excited  the  suspicion  of  the 
officers;  they  rem«nbered  the  gunny  sacks; 
they  remembered  the  side  curtains;  they 
looked  with  suspicion  on  the  fact  that  Bos- 
well tnmed  back  and  followed  them;  and 
the  arrest  of  Boswell  and  the  seizure  of  the 
sedan  followed. 

The  evidence  points  strongly  to  the  guilt 
of  BosweU.  There  seems  to  be  no  question 
but  that  he  was  Interested  In  the  whisky  In 
the  Davis  automobile.  The  gatekeeper  tes- 
tified that  the  two  cars  crossed  the  bridge 
the  evening  before  the  seizure;  that  they 
were  together;  that  they  came  back  togeth- 
er the  next  day,  the  sedan  b^g  In  the 
fnmt;  that  the  Intervener,  BosweU,  was 
driving  the  sedan  at  the  time;  and  that  Bos- 
well paid  the  toll  for  the  two  cars  as  they 
came  over.  The  Intervener  a'lso  paid  the 
toll  for  both  cars  on  the  14th,  the  day  be- 
fore the  seizure.  On  that  occasion,  the  Da- 
vis automobile  was  in  front.  But,  even  if 
Bosw^,  the  Intervener,  was  the  owner  of 
the  Davis  automobile,  and  was  guilty  of 
transportiiv  the  liquor  In  the  Davis  automo- 
bile, that  would  not  make  the  sedan  guilty, 
unless  the  sedan  was  also  being  used  for  the 
purposes  of  transporting  the  liquor. 

l%e  act  of  the  Legislature  tound  In  the 
Session  Laws  of  Oklahoma  of  1017,  p.  352, 
c.  188,  1 1,  provides  that: 

"All  Tebicles,  iQcludin;  automobiles,  and  all 
apimala  used  in  hauling  or  traosportiiig  any 
liquor  the  sale  of  which  is  prohibited  by  the 
laws  of  this  state,  from  one  place  to  another 
in  this  state  in  violation  of  the  laws  thereof, 
Shan  be  forfeited  to  tiie  state." 

Prior  to  this  act  an  automobile  used  for 
the  unlawful  tran8portatl<m  of  liquors  was 
not  subject  to  seizure  and  confiscation  there- 
for. First  National  Bank  ot  Roff  et  al.  v. 
State  of  Oklahoma,  178  Pac  670. 

The  power  conferred  on  officers  to  search 
and  seize,  without  a  warrant,  is  given  by 
virtue  of  section  8617,  Bevlsed  Laws  of  Okla- 
homa of  1910.  Sectltm  8613  of  the  same  pro- 
vides for  the  disposition  of  the  property 
sdzed.  We  are  heartily  In  fovor  of  a  strict 
enforc^ent  of  the  law  Involved,  the  same 
as  all  other  laws,  and  while  it  has  been  held 
by  this  court  that  the  statute  hivolved  is 
highly  penal,  and  must  be  strictly  construed, 


we  are  inclined  to  the  view  that  these  stat- 
utes should  be  construed  according  to  the 
fair  Import  of  their  terms,  with  the  view  of 
making  the  Intentltm  of  our  lawmakers  ef- 
fective, and  so  as  not  to  make  futile  the  ef- 
forts of  the  officers  charged  with  the  ardnons 
and  dlffictdt  duty  of  enf(«clng  the  laws  of 
the  tttate,  while  so  many  are  seeking;  b7 
schemes  various  and  cunning,  to  drcumvent 
these  laws. 

But  we  do  not  believ*  that  the  Leglslaturs 
ever  intended,  by  the  act  of  1917,  supra,  to 
forfeit  an  automobile  or  other  vehicle  mere- 
ly because  the  same  man  might  have  bed 
the  owner  of  the  car  containing  the  whisky 
as  well  as  the  car  sought  to  be  forfeited, 
when  there  was  no  whisky  being  transported 
In  the  latter  car,  notwithstaDdlng  the  fact 
that  the  two  cars  were  traveling  the  same 
highway. 

We  conclude  that  the  court  was  In  error  In 
not  sustaining  the  motion  of  the  Intervoier 
for  Judgment  In  his  favor,  and  It  is  there- 
fore ordered  that  the  Judgment  of  the  trial 
court  be  reversed,  and  the  cause  remanded, 
with  Instructions  to  sustain  the  motion  of  the 
intervener  for  Judgment,  and  to  restore  the 
Ford  sedan  to  the  person  entitled  to  the  poe- 
session  thereof, 

HARBISON,  C.  J.,  and  McNEIU^  NICH- 
OLSON, and  ELTING,  JJ.,  coocnr. 


(S2  Old.  IS) 

J.  1.  CASE  THftESHING  IMACH.  CO.  T. 
BARNEY  tt  al.    (No.  10142.) 

(Supreme  Court  of  Oklahoma.  June  14,  l&ZL) 

(8yHal>u$  ly  the  Court.) 

Appeal  and  error  «=>773(5)— -Where  defsniaat 
In  error  has  neither  flied  a  brief  aor  olferei 
excuse,  the  court  will  reverse  where  assifi- 
ments  of  error  appear  reasonably  sustalaed. 

Where  plaintiff  in  error  has  served  and 
filed  his  brief  in  compliance  with  rule  of  this 
court,  and  defendant  in  error  has  neither  filed  a 
brief  nor  offered  an  excuse  for  such  fail  are, 
the  court  is  not  required  to  search  the  record 
to  find  some  theory  upon  which  the  jadgmcnt 
of  the  court  below  may  be  suBtaioeh,  but  may, 
where  the  brief  appears  reasonably  to  snstain 
the  assignments  of  error,  reverse  the  case  In 
accordance  with  the  prayer  of  the  petition. 

Appeal  from  District  Court,  Woods  Coun- 
ty; W.  C.  Grow,  Judg& 

Action  by  the  J.  I.  Case  Thresbli^  Maddae 
Company  against  W.  H.  Barney  and  others. 
Judgment  for  defendants,  and  plaintUf  ap> 
peals.   Reversed  and  remanded,  with  dlree- 

tlons. 
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Keaton,  Wells  &  Johnstw,  of  Oklahoma 
City,  and  T.  J.  Womack,  of  Alva,  for  plain- 
tiff in  error. 

E.  W.  Sooddy  and  J.  P.  Grove,  both  of 
Alva,  tot  defendantB  In  error. 

KANE,  3.  TtdM  was  an  acttim  upon  sev- 
eral promissory  notes  and  to  foreclose  a 
cbattel  mortgage  givoi  to  secure  their  pay- 
ment, commenced  by  the  plaintiff  in  error, 
plaintiff  below,  against  the  defmdants  in 
error,  defendants  below.  The  cause  has  been 
before  this  conrt  beforei  combig  up  <ni  the 
issae  of  convendmi,  which  issue  was  decided 
in  favor  of  the  plaintUT  in  error,  J.  I.  Case 
Threshing  Machine  Co.  t.  Barney  et  al.,  64 
Obi.  680,  IM  Pac.  674.  Upon  the  former  trial 
the  court,  after  allowing  the  introduction  of 
certain  testimony,  struck  the  same  from  the 
record  npoa  the  motion  ot  the  plalntifC  upon 
tbe  ground  that  it  tended  to  vary  the  terms 
of  the  written  instruments  involved.  lTp<m 
the  new  trial  the  trial  court  admitted  this 
testimony  in  evidoice,  not,  as  he  says  in  his 
conclusions  ot  law,  for  the  ptirpose  of  vary- 
ing the  terms  of  the  written  instruments,  but 
for  tlie  purpose  ot  proving  a  separate  parol 
agreement  constituting  a  condition  precedent 
to  the  attactiing  of  any  obligation  under  the 
written  instruments.  This  is  the  first  ground 
for  reversal  assigned,  and  counsel  fw  plain- 
tiff in  error  say  that  the  question  thus  raised 
is  open  tor  review  on  this  secmd  appeal  be- 
cause the  case  at  the  last  trial  in  the  district 
court  was  con^dered  upon  written  record 
previously  made  and  not  on  oral  proof. 

In  support  of  this  proposition  counsel  cite 
the  Faulkner  Case,  68  Neb.  295,  89  N.  W.  171, 
94  N.  W.  113,  Oie  Parsons  Case,  19  Idaho, 
619,  116  Pac.  8,  and  Hatdi  v.  Smith,  60  Pac. 
962,1  wlilch  seem  to  sustain  their  view  of 
the  law. 

Counsel  tor  plaintiff  In  error  have  fully 
and  ably  briefed  this  and  the  other  grounds 
for  reversal  presented  tor  review,  citing 
many  authorities  which  seem  to  support  their 
contentions.  The  detoidant  in  error  has  nei- 
ther filed  a  brief  nor  j^ven  any  reason  for  not 
doing  so,  altboi^b  the  time  for  filing  a  brief 
has  long  since  expired. 

In  these  circumstances  the  case  seems  to 
fiOl  within  the  rule  laid  down  by  this  court  in 
an  unbrokra  Une  of  decisions  to  the  effect 
that,  where  plaintiff  in  error  has  served  and 
filed  his  brief  in  compliance  with  rule  of  this 
court,  and  d^aidant  in  error  has  neither 
filed  a  brief  nor  offered  an  excuse  tor  sudi 
failure,  the  court  Is  not  required  to  search 
the  record  to  find  some  theory  upon  which 
the  Judgment  of  the  court  below  may  be  sus- 
tained, but  may,  where  the  brief  appears 
reasonably  to  sustain  the  assignments  ot  er- 


*  Roi>ortf4  la  fuU  In  tlw  Padllo  Rtportw ;  report- 
ed as  a  memorandum  declaton  wltbout  opinion  in  6 
Kan.  App.  M. 


ror,  reverse  the  case  in  accordance  with  tbe 
prayer  of  the  petition.  Hampton  v.  Thom- 
as, 35  Okl.  529,  130  Pac.  061;  Dlevert  v. 
Ralney,  41  Okl.  31, 136  Pac.  1086;  Butler  v. 
Gill,  34  Okl.  814,  127  Pac.  439;  Clark  v. 
First  Natl.  Bank,  36  Okl.  601.  129  Pac.  696; 
Purcell  Bridge  &  Transfer  Go.  v.  Hlne,  40 
Okl.  200,  137  Pat  668. 

For  the  reasons  stated,  the  Judgment  of 
the  trial  court  is  reversed  and  the  cause  re- 
manded, with  directions  to  grant  a  new  trial. 

PITCHFOKD,  V.  C.  J.,  and  JOHNSON, 
MILLER,  and  KBNNAMBB,  JJ.,  concur. 


(82  Okl.  leg) 
AULT  V.  PAGE.    (Nt.  9947.) 

(Supreme  Conrt  of  Oklahoma.  June  14, 1921.) 

(SyUahut  J>v  Court.) 

I.  Partnership  «=s>3ll(3)  —  Written  oontraot 
of  settlement  between  partners  conclusive. 

Where  two  parties,  wbo  have  engaged  in 
business  for  several  years  ai  partners,  agree 
upon  a  settlement  of  tbeir  business  transactions 
and  enter  into  a  written  contract  of  settle- 
ment  wberein  one  of  tbe  partners  to  tbe  set- 
tlement acknowledges  an '  indebtedness  in  a 
certain  amount  to  the  other  partner,  such  a 
contract  of  aettlement  is  condasive  upon  the 
parties  in  the  absence  ot  fraud  or  mistake 
clearly  established  by  the  party  seeking  to  avoid, 
the  contract  of  settlement 

fi.  Partnership  «»296(6)— Demarrar  to  avl- 
denee  falling  to  show  mistake  In  partoeraMp 
settisneit  tomlng  basis  of  oennterslain  helrt 
laiproperly  ovsmled. 

In  an  action  by  plaintiff  against  defuidant, 
as  indorser  upon  a  promissory  note,  where  tbe 
defendant  admits  the  execution  of  the  note, 
the  transfer  and  indorsement  thereof,  but  files 
a  counterclaim  against  the  plaintiff  alleging  that 
the  plaintiff  is  indebted  to  Mm  in  the  sum  ot 
$30,000  by  reason  of  the  defendant's  having  paid 
to  tbe  plaintiff  $30,000  through  mistake  in  set- 
tling with  the  plaintiff  and  accounting  to  liim 
for  the  proceeds  of  the  sale  of  certain  ofl  prop- 
erties sold  by  the  defendant,  part  of  the  prcp- 
erty  sold  being  owned  jointly  by  the  plaintiff 
and  defendant  and  in  part  by  the  defendant  in- 
dividually, and  tbe  evidence  in  tbe  action  dis- 
closes that  about  two  years  after  tbe  sale  of 
the  properties  by  the  defendant  the  plaintiff  and 
the  defendant  entered  into  a  written  contract 
of  settlement  in  which  the  defendant  acknowl- 
edged himself,  on  account  of  past  trsnsactions 
including  the  sale  ot  the  property,  indebted  to 
the  plaintiff  in  the  sum  of  $30,000,  and  the  evi- 
dence shows  that  tbe  contract  was  fairly  en- 
tered into,  and  the  defendant  wholly  failed  to 
introduce  any  testimony  tending  to  establish 
fraud  or  mistake  in  entering  into  th&  contract 
of  settlement,  and  at  the  close  of  the  testi- 
mony of  the  defendant  attacking  the  contract 
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of  settlement  a  demurrer  was  filed  to  defend- 
ant's testimony,  held,  that  the  trial  conrt  erred 
Id  oTerruling  the  plaintiff's  demurrer  to  the  de- 
fendant's testimony,  and  under  tbe  evidence  as 
presented  it  was  tiie  dot;  of  iiie  tnal  court 
to  snBtain  the  demurrer  of  the  plaintiff  to  the 
defendant's  testimony  and  Instruct  ttic  jury  to 
return  a  verdict  in  favor  of  tbe  plaintiff  for  the 
amount  found  to  be  due  from  the  evidence. 

Appeal  from  District  Court,  Tulsa  Goun- 
tgr;  N.  E.  McNeil.  Judge. 

Action  by  A.  F.  Ault  against  Chas.  Page 
OD  a  note.  Judgmeot  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remauded, 
with  directions. 

Blddlson  dc  Gampbell,  of  Tnlsa,  for  plalu- 
'  tiff  Id  error. 

Stuart,  Gmce  &  Kiddle,  of  Tulsa,  for  de- 
fraidant  In  error. 

EENNAHER,  J.  A.  F.  Ault,  idalntUt  In 
orror,  filed  thla  action  In  the  district  court  of 
Tulsa  county  In  June,  lOlTi  to  recover  the 
som  of  115.595.31.  from  Chas.  Page,  defendant 
In  error,  upon  a  promissory  note  aecuted 
on  Hay  1912,  by  Clifford  B.  Harmon, 
promlstng  to  pay  to  Chas.  Page,  six  months 
after  date,  the  sum  of  913.125.  with  Interest 
Oiereon.  Tbe  plahiUff,  Ault,  claimed  that 
the  note,  before  maturity,  bad  been  sold  and 
transferred  to  him.  by  Chas.  Page  for  a  Talu- 
able  consideration  and  Indorsed  said  note  to 
tbe  plaintiff,  and  that  by  reostm  of  the  in- 
dorsement 1^  the  defendant.  Page,  upon  said 
note  he  was  liable  to  the  plaintiff  for  the 
balance  due  upon  tbe  same.  The  defoidant 
filed  an  amended  answer  and  counterclaim 
dmylng  each  and  every  allegation  of  the 
plalntUTa  petitlfm  ucept  such  matters  as 
vrere  spedflcally  admitted.  Defoidant  ad- 
mitted the  execution  of  the  note  as  pleaded, 
the  b«n8f«  and  Indorsemrait,  but  denied  that 
the  same  was  for  a  valuable  consideration. 
Defendant  filed  a  cross- petition  counterclaim 
allegli^  that  during  the  years  1908  and  1919 
and  for  several  years  thereafter  the  plaintiff 
and  defendant  were  Jointly  Interested  in  ceiv 
tain  oil  and  gaa  leases  and  production  there- 
cm;  that  during  tbe  year  19imie  defmdant 
negotiated  a  Joint  sale  of  c^aln  properties 
owned  the  defendant  and  plaintiff  and 
properties  owned  by  the  defmdant  individu- 
ally to  certain  parties  In  New  York  for  an 
aggregate  sum  of  ¥1,000,000;  that  the  sale 
was  based  upon  so  much  per  barrel  dally  pro- 
duction ;  that  long  after  said  negotiation  had 
been  practically  closed  npon  the  basis  herein 
set  out  tbe  defendant  found  It  necessaiT  and 
was  required  to  reduce  the  purchase  price  ot 
the  properties  sold  to  the  sum  of  $800,000. 
which  was  necessary  In  order  to  (dose  said 
deal  and  collect  the  purchase  price  thereof; 
that  tbe  n^tiatlon  and  sale  of  said  proper- 
ties covered  a  period  of  more  than  one  year. 
Defendant  alleged  that  tbe  actual  interest  of 
the  Omega  Oil  Company  in  tbe  properties 


sold  was  a  fraction  orer  (me-foorth,  this  be- 
ing the  properties  in  which  tbe  plaintiff  own- 
ed an  interest  with  tiie  defendant  and  wbidi 
were  sold  with  other  properties.  Defendant 
alleges  in  the  fifth  paragraph  of  bis  cross-pe- 
tition that  during  all  of  said  years  herein 
mentioned  be  kept  one  bocdikeeper,  and  tliat 
be  undertook  to  carry  all  bis  business  trans- 
actions In  his  mind  and  from  time  to  time  io 
most  instances  would  verbally  give  the  book- 
keeper data  from  which  to  make  up  a  record 
and  keep  his  t)ooks ;  that  tbe  defendant  never 
or  seldom  used  any  memorandum  or  written 
data  of  his  business  transactions,  but  made  a 
practice  of  keeping  the  same  in  his  head. 
The  defendant  In  the  sixth  paragraph  of  bis 
cross-petition  alleged  that  during  tbe  time 
herein  and  up  until  an  audit  of  his  books 
was  made  he  was  not  advised  and  did  uol 
know  tbe  relative  percentage  that  each  prop- 
erty going  Into  the  sale  would  beap  to  the 
other  property,  and  did  not  know  and  was  not 
advised  as  to  the  actual  percentage  wbldL 
the  Omega  Oil  Company  owned  or  to  which 
it  would  be  entitled  out  of  tbe  i>roceeds  of 
said  sale  and  was  under  the  impression  and 
believed  that  its  interest  would  be  practically 
one-third  of  the  full  purchase  price  of  said 
properties,  and  that  It  was  his  intention  to 
allow  tbe  said  plaintiff  herein  one-half  of  tbe 
net  proceeds  of  the  Interest  or  the  amount 
which  the  said  Omega  OU  Company  would 
receive  from'  said  sale;  that  before  said  sale 
was  reduced  to  ¥800,000  be  estimated  that 
tbe  interest  of  tbe  Omega  Oil  Company  on 
the  basis  of  $000,000  for  tbe  aggregate  of  the 
purchase  price  of  said  properties  would  be 
$300,000,  and  that  after  said  purchase  price 
was  reduced  to  $800,000  Its  Inters  would 
be  approxUnat^y  $266|000,  anJi,  j>yinT"'ns 
that  the  Om^  Oil  Company  waa  entitled  to 
practically  one-tbird  Interest  In  the  proceeds 
of  said  properties,  he  directed  his  bookketq;»er 
to  give  the  plaintiff  credit  for  one-half  of  the 
on&>third  Interest^  which,  aa  figured  onthy 
the  bookke^wr,  would  be  $133^)33 ;  that  this 
defendant  at  said  time  was  in  error  and  mis- 
taken as  to  the  amoimt  to  whldi  the  Omega 
Oil  Company  waa  entitled ;  whereas  In  truth 
and  in  fact  tbe  said  Omega  Oil  C<nupany  was 
entitled  to  a  little  less  than  one-ftnirth  oC 
the  aggregate  purchase  price  of  said  proper- 
ties; and  that  the  plaintiff's  interest  tber^ 
could  not  have  exceeded  the  sum  of  $100,00(1. 

In  the  ei^th  par^aph  of  tbe  defoidanf  s 
counterclaim  it  was  alleged  that  on  the  14tb 
day  of  August,  1913,  the  plaintiff  herebi 
came  to  this  defendant  and  requested  him 
to  sign  an  agreement  oi*  contract  of  atttle- 
ment  acknowledging  the  d^eudant  to  be  in- 
debted to  tbe  plaintiff  in  the  sum  of  balance 
due  of  $30,000  upon  said  tranaactlon  relative 
to  tbe  oil  and  gas  leases  and  the  sale  of  tbe 
same  as  herein  recited,  and  stating  to  thla 
def^dant  at  said  time  Uiat«accordlng  to  a 
settlement  rendered  to  him  tqr  the  defeaid- 
ant's  bookkeeper,  and  according  to  tbe  Intec^ 
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est  wUcb  this  defenduit  had  stated  was  due 
tbie  Omega  Oil  Company,  further  etatliis  that 
after  allowing  all  the  payments  made  thereon 
there  was  still  »dO,000  due  the  plaintUT,  and 
this  defendant  believing  and  relying  upon 
such  belief,  bat  without  any  actual  knowledge 
or  data  as  to  the  real  facta,  the  Omega  Oil 
Company  was  eitltled  to  practically  a  one- 
third  Interest  in  the  proceeds  of  the  sale  of 
all  of  said  jn^pertles,  and  having  great  con- 
fidence In  the  plaintiff  and  believing  him  to 
be  a  fair  man  who  would  not  take  advantage 
of  this  defendant,  and  relying  upon  his  state- 
ments, under  a  misapprehension  of  the  real 
facts  signed  said  agreement  acknowledging 
his  indebtedness  to  said  plalntlfF  of  a  bal- 
ance due  In  the  sum  of  $30,000,  whereas  in 
truth  and  In  fact  plaintiff  was  laboring  under 
an  erroneous  Impression  or  an  erroneous  as- 
sumption of  facts  as  to  the  Interest  of  the 
Omega  Oil  Company  In  the  proceeds  of  said 
sale,  in  that  the  interest  of  said  company  was 
a  little  leas  than  a  one-fourth  interest  Instead 
of  a  one-third  interest,  and  where  as  this 
defendant  had  made  an  error  and  mistake  In 
directing  his  booke^r  to  give  the  Omega  OU 
Company  credit  for  a  one-third  interest  and 
the  plaintiff  credit  for  one-half  of  the 
one-third  interest,  and  whereas  this  defend* 
aat  was  misled  by  the  plaintiff's  statements, 
which  were  misleading  and  untrue,  and 
whereas  at  said  time  this  defendant  was  not 
indebted  to  the  said  plaintiff  in  the  sum  of 
$30,000  as  stated,  but  only  in  the  sum  not  to 
exceed  the  amount  of  $1,072.79,  all  of  which 
facts  this  defendant  believes  that  plaintiff 
at  said  time  well  knew,  but  that  said  plain- 
tiff, as  this  defendant  believes  and  charges 
to  be  true  knowing  that  aaid  defendant  was 
not  Indebted  to  said  plaintiff  in  said  sum  of 
^30,000,  caused  said  agreement  of  settlement 
to  be  prepared  and  written  for  the  purpose 
of  Inducing  this  defendant  to  sign  the  same, 
thereby  having  lilm  aduiowledge  in  writing 
that  he  was  indebted  to  said  plaintiff  in  order 
to  cheat  and  defraud  said  def^dant  out  of 
•aid  amount  of  430,000. 

Defendant  alleged  that  he  caused  his  books 
to  be  audited  in  the  year  Xdl4,  and  that  the 
same  showed  that  he  had  overpaid  the  plain- 
tiff the  sum  of  approximately  $30,000,  in- 
dadtng  the  note  sued  on  by  the  plaintiff, 
and  that  he  mailed  the  plaintiff  a  copy  of 
Hie  result  of  said  audit  of  his  books,  and  that 
the  plaintiff  made  no  objection  to  the  state- 
ment so  mailed. 

For  bis  second  defense  and  for  an  addition- 
al counterclaim  the  defendant  alleged  that 
he  agreed  With  the  plaintiff  to  allow  him 
aa  his  interest  in  the  propertlea  sold  by  him 
to  the  New  York  parties  the  sum  of  $100,000, 
which  he  estimated  would  be  approximately 
the  amount  due  the  plaintiff  after  deducting 
ail  expenses,  and  that  this  agreement  was 
made  with  the  plaintiff  snbsequent  to  the 
time  he  had  estimated  and  stated  to  the 
plaintiff  that  the  Omega  OU  Company's  in- 
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terest  In  the  properties  sold  would  amount 
to  approximately  <me-thlrd,  and  that  he 
agreed  to  allow  the  plaintiff  the  sum  of 
$100,000  out  of  the  proceeds  of  the  sale,  with- 
out regard  to  the  percentage  which  the  prop- 
erties of  the  Omega  Oil  Company  would  bear 
to  the  other  properties  sold,  and  that  the 
plaintiff  agreed  to  accept  said  amouot,  and 
the  same  was  entirely  satisfactory  with  the 
plaintiff;  that  the  defendant  has  paid  the 
plaintiff  more  than  $33,000  more  than  was 
due  him  and  in  excess  of  the  amount  wbicb 
be  agreed  to  let  him  have  out  of  the  sale  of 
said  properties.  Wherefore  the  defendant 
prayed  the  judgment  of  the  court  for  the  sum 
of  $30,000  upon  his  counterclaim  with  inter- 
est and  such  other  relief  as  the  court  deemed 
proper  In  the  premises. 

To  the  answer  and  cross-petition  of  the 
defendant  the  plaintiff  filed  a  reply  in  wbicb 
it  was  alleged  that  Clifford  B.  Harmon,  wbo 
executed  the  note  sued  on  in  the  plaintiff's 
petition,  had  prior  to  maturity  thereof  paid 
the  same  in  full  to  the  defendant  and  fully 
indemnified  falm  as  an  indoraer  thereon 
against  any  loss  by  snch  indorsement,  deny- 
ing each  and  every  allegation  contained  In  de- 
fendant's answer  and  counterdalm  not  spe- 
cifically admitted.  In  the  third  paragraph 
of  the  plaintiff's  reply  he  alleged  that  on  the 
14th  day  of  August,  1913,  plaintiff  and  de- 
fendant made  a  written  agreement,  signed 
and  executed  by  both  parties,  whereby  plain- 
tiff and  defendant  settled  certain  affairs  be* 
tween  them.  Including  the  properties  sold 
of  the  Omega  Oil  Company,  attaching  a  copy 
of  the  agreement  to  the  reply.  In  the  fourth 
paragraph  of  the  reply  plaintiff  pleaded  the 
statute  of  limitations  as  to  the  cause  of 
action  set  out  In  the  cross-[>etItion  and  coun- 
terclaim not  arising  on  contract  for  relief 
on  the  ground  of  fraud  for  the  reason  It  did 
not  accrue  within  two  years  after  the  filing 
of  said  cross-petition  and  counterclaim.  The 
cause  was  tried  to  a  jury,  which  resulted  In 
a  verdict  for  the  defendant, 'and  Judgment 
was  entered  in  accordance  with  the  verdict. 
The  plaintiff  prosecutes  this  appeal  and  pre- 
sents 20  assignment?  of  error  as  grounds  for 
a  reversal  of  the  Judgment 

Upon  a  careful  examination  of  the  record 
In  this  cause,  we  are  convinced  that  the  deci- 
sive question  Is  raised  by  the  nineteenth  as- 
Bignment  of  error,  "that  the  court  erred  in 
overruling  the  plaintiff's  demurrer  to  the  de- 
fendant's evidence,"  and  to  this  assignment 
of  error  we  shall  first  give  our  attention. 
The  decisive  question  in  this  controversy 
revolves  around  the  one  proposition  as  to 
what  amount  of  money  was  due  the  plaintiff, 
Ault,  from  the  defendant.  Page,  on  the  sale  of 
certain  oil  properties  owned  jointly  by  Ault 
and  Page  in  the  name  of  the  Omega  Oil  Com- 
pany, and  which  were  sold  by  Page  together 
with  other  properties  to  parties  in  New  Yori£. 
The  record  Is  clear  that  Page  made  the  sale 
of  the  properties  together  with  other  pn^ter- 
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ties  owned  by  htm,  Indlvldiially,  for  a  lump 
sum  of  $800,000.  It  is  nndlspated  that  Page 
negotiated  the  sale;  that  he  first  represented 
to  Ault  that,  after  deducting  all  expenses  In- 
cnrred  by  reasont  of  the  sale,  the  share  of 
the  properties  In  the  name  of  the  Omega  Oil 
Company,  which  belonged  to  Anlt  and  Page, 
would  amount  to  $266,000,  being  $133,000  for 
Ault,  and  the  same  amount  for  Page.  The 
sale  of  the  properties  to  the  parties  in  New 
¥ork  was  made  some  time  in  the  year  1911. 
In  August,  1913,  the  plaintiff  and  the  defend- 
ant entered  into  a  written  agreement  of  set- 
tlement which  was  signed  by  both  parties  in 
this  action.  In  this  written  agreement  the 
defendant.  Page,  admitted  an  indebtedness 
of  $30,000  to  the  plaintiff,  Ault,  and  the  note 
sued  on  herein  was  Indorsed  to  the  plaintiff 
as  a  part  payment  upon  the  settl^ent  mada 
The  plaintiff,  Ault,  contends  that  at  the  time 
the  written  agreement  of  settlement  was  sign- 
ed statement  of  their  accounts  was  pre- 
sented to  Mr.  Page  for  examination,  and  In 
that  statement  the  Omega  Oil  Company's^ 
property  that  went  into  the  sale  made  by  the 
defendant.  Page,  to  the  New  York  parties 
was  valued  af  $266,000,  and  the  cme-half  in- 
terest, which  it  Is  admitted  by  both  parties 
that  the  plaintiff,  Ault,  owned,  was  valued  at 
$133,000,  and  the  defendant,  Page,  at  the  time 
of  signing  the  written  contract  of  settlement, 
was  familiar  with  all  the  facts  with  regard 
to  the  sale  of  the  properties  ownedj  by  the 
Omega  Oil  Company  to  the  New  York  parties, 
for  be  had  persohally  negotiated  and  con- 
summated the  sale  himself  about  two  years 
prior  to  entering  Into  the  contract  of  settle- 
ment. He  knew  to  a  certainty  how  much 
money  was  paid  for  all  the  properties  sold  to 
the  New  York  parties ;  that  a  total  sum  of 
$800,000  had  been  paid,  and  he  had  had  two 
years  to  determine  just  how  much  money 
Ault  was  entitled  to  for  his  one-half  interest 
to  the  Omega  Oil  Company's  properties  that , 
was  included  to  this  sale.  The  entire  record 
is  barren  of  any  fact  that  even  tends  to  show 
that  Mr.  Pagq  was  ignorant,  mistaken,  de- 
ceived, or  In  any  way  imposed  upon  to  enter- 
ing into  the  contract  of  settlement.  All  the 
facts  upon  which  the  settlement  was  based 
were  peculiarly  withto  the  knowledge  of  Mr. 
Page.  He  had  had  charge  of  the  properties 
and  had  made  the  sale.  He  is  a  man  of  exten- 
sive business  dealings  and  the  evidence  of  Mr. 
Page  himself  found  to  the  record  failed  to  dis- 
close that  he  was  to  any  way  imposed  upon  or 
taken  advantage  of  when  the  contract  of  set- 
tlement was  executed,  but  the  record  of  his 
testimony  does  disclose  that  he  almost  uni- 
formly and  successfully  evaded  each,  direct 
question  touching  the  most  important  Issue 
and  tbe  one  decisive  of  this  action  as  to 
whether  or  oot  he  was  misled  or  acted  to  ig- 
norance of  the  real  facts  in  executing  the 
contract  of  settlement.  On  page  96  of  the 
record  we  find  the  followtog  questi<Hi8  pro- 
pounded to  Mr.  Page: 


"Q.  Isn't  it  true  that  a  form  of  eontnet  to- 
gether with  this  statement  was  handed  to  y«a, 
tliat  yon  went  orer  the  matter,  that  cttber  job 
or  some  one  to  yoar  office  altered  the  contnet 

and  pat  it  m  this  form,  that  yon  finally  ncncd 
it  and  then  you  and  Mr.  Aiflt  signed  it  after  yott 
had  arranged  it  to  this  form?   A.  Now— 
"Q.  (toterrupttnc).  Isn't  that  tmeT    A.  I 

couldn't  say." 

The  question  propounded  Mr.  Page  was  of 
vital  importance  to  a  controversy  of  ttaU 
ktod.  He  was  asked  to  state  upon  his  oath 
whether  he  hims^f  had  had  the  contract  of 
settlement  rewritten  so  as  to  conform  to  his 
wishes,  and  in  his  answer  he  refused  to  deny 
that  that  was  a  fact  . 

The  platotlff,  Ault,  to  his  testlmooy  post- 
Uvely  stated  that  be  prepared  a  form  of 
contract  of  settlement  tog^her  with  a  state- 
ment of  tlie  items  of  settlement  and  personal- 
ly presented  the  same  to  Mr.  Page,  and  they 
went  over  it  item  by  item,  and  that  Mr.  Pace 
took  the  contract  of  settlement,  and  either 
prepared  one  or  had  it  prepared  wtiich  was 
the  contract  finally  signed  by  tbe  parties,  and 
Mr.  Page  does  not  deny  that  this  state  of 
facts  are  true,  but  In  his  testimony,  as  hereto 
set  out,  evades  the  question.  The  amount 
agreed  upon  as  to  the  value  of  the  property 
of  the  Omega  Oil  Company  which  went  toto 
the  sale  and  the  amount  of  tbe  todebteduess 
adcnowledged  by  the  defendant.  Page,  as 
contended  for  by  the  platotiff,  Anlt,  la  soa- 
tained  by  the  testimony  of  C.  P.  Tinglsj. 
associated  with  Mr.  Page  at  the  time  tbe  sale 
was  negotiated  by  Mr.  Page  to  the  New  York 
parties,  and  his  testimony  shows  cpndusiv^ 
that  Mr.  Page  was  not  ignorant  of  the  fact* 
as  to  the  value  placed  on  the  properties  of 
the  Omega  Oil  Company  at  the  time  be  ex- 
ecuted the  contract  of  settlement 

[1]  We  conclude,  upon  an  examination  of 
this  record,  that  upon  tbe  slgntog  of  tbe  con- 
tract of  settlement  the  account  of  Anlt 
against  Page  by  reason  of  their  years  of  busi- 
ness dealtogs  became  a  stated  account ;  that 
tbe  same  was  binding  upon  both  parties,  and 
coold  only  be  set  aside  or  held  for  naught 
upon  clear  and  convtocing  evidence  of  fraud 
or  mistake.  This  rule  of  lavf  is  snppwted 
universally  by  the  highest  courts  of  the 
nation  and  the  text-books.  The  rule  will  be 
found  to  1  Corpus  Juris,  |  330,  at  page  706: 

"An  account  stated,  whether  expressly  or  by 
implication,  is  prima  facie  evidence  of  the  ac- 
curacy and  correctness  of  tbe  items  th^cof 
and  of  the  liability  of  the  party  against  whom 
the  Inlance  is  found.  And  this  ia  -  tnie  al- 
though the  statement  of  the  accouit  expresdy 
provides  for  the  correction  of  nrora  and  omis- 
sions; aneh  a  stipnlation  does  not  render  tbe 
statement  any  the  less  a  settled  account  and 
subject  to  all  tbe  rules  applicable  to  a  stated 
account  Accordmgly  the  burden  of  adduang 
evidence  of  frau'd  or  mistake  rests  on  tbe  partj 
who  would  avoid  its  binding  force,  and  to  the 
absence  of  such  evidence  the  account  stated  is 
conclusive  both  at  law  and  in  equity." 


Digitized  by  Google 


0 


OkL)  ATTI/r  n 

»» 

The  cases  thereunder  dted  are  so  numerous 
that  tbe  writer  dt  this  opinion  does  not  deem 
It  necessary  to  ctte  additional  authority  in 
support  of  this  nil& 

In  tbe  case  of  Knox  t.  Pearson,  84  Kan. 
711,  68  Fac  613,  the  Supreme  Conrt  of  Kan- 
sas had  before  It  a  case  very  sljsllar  to  the 
case  at  bar,  where  two  parties  in  business 
had  mtered  Into  a  contract  of  settlmrat, 
and  In  a  snbseQaent  actlra  the  contract  of 
settlement  was  attacked  on  a  ground  of  fraud 
and  mistake  by  one  of  the  parties  entering 
Into  the  same.  The  conrt  said: 

"The  answer  filed  by  defendant  balow  plead- 
ed an  accoont  stated.  A  balance  was  stmck, 
and  the  amomit  due  Knox  agreed  on  between 
tbe  parties.  Such  eettlemeot  was  conclusive, 
in  the  absence  of  fraud,  mistake,  or  error,  and 
tiie  burden  to  impeach  it  t>y  clear  and  conrinc- 
ins  testimony  rested  on  the  plaintiff  below." 

In  the  case  of  Dobbs  et  al.  t.  Campbell,  the 
Court  of  Appeals  of  Kansas  (10  Kan.  App. 
185,  68  Pac  289)  held : 

"A  settlement  of  an  account  is  condnsiTe  be- 
tween the  parties  until  impeached  for  fraud, 
mistake,  tbe  omiBsion  of  something,  accident,  or 
undue  advantage  taken;  and  where  such  set- 
tlemeot  is  evidenced  wholly  b;  corresponderce, 
and  there  is  no  evidence  to  impeach  it,  its  le- 
gal effect  is  a  matter  of  law  for  the  court,  and 
It  is  error  to  sobmit  the  same  to  the  Jury,  for 
which  error  a  new  trial  was  propeirly  granted 
in  this  case." 

In  the  case  at  bar  the  defendant.  Page, 
does  not  anywhere  in  his  testimony  state  that 
prior  to  entering  Into  the  written  contract 
of  settlement  he  intended  to  settle  with  Ault 
for  his  share  of  the  property  sold  to  the  Mew 
Tork  parties  on  a  percentage  basis,  but  his 
testimony  as  a  whole  shows  that  he  Intended 
to  make  a  settlement  upon  a  lump  besls.  He 
doN  not  contend  that  the  properties'  were 
valued  by  anybody  with  a  view  of  settling 
with  the  interested  parties  on  a  percentage 
basis  at  the  time  of  the  sale,  but  he  contents 
himself  by  saying  that  he  intended  to  give 
the  plalntifr  a  lump  sum  of  (100,000,  and  it 
la  clear  from  the  record  that  he  never  signed 
the  written  agreement  of  settlement  assum- 
ing that  he  was  settling  with  Ault  upon  a 
percentage  basis.  It  is  clear  from  the  record 
and  from  the  testimony  of  the  defendant  that 
in  ^tering  Into  tbe  written  contract  of  settle- 
ment he  did  not  assume  to  act  upon  the 
theory  that  the  settlement  was  being  made 
with  regard  to  the  Omega  Oil  Company's 
property  on  a  percentage  basis;  therefore 
the  defendant  could  not  be  mistaken  about 
something  he  never  contemplated  doing,  but 
all  his  acts  and  declarations  show  that  be 
intended  to  settle  upon  a  lump  sum  basis. 

An  error  of  fact  is  ordinarily  said  to  take 
place  either  when  some  fact  which  really  ex- 
ists is  unknown,  or  some  fact  Is  supposed  to 
exist  which  really  does  not  exist;  but  where 
an  accounting  Is  bad  between  two  parties 
and  the  facts  are  -equally  well  Known  to  both 
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parties  and  they  have  CQtial  tnfonnaUon,  and 
something  of  doubtfol'  nature  is  agreed  upon 
by  the  parUes  in  good  faith,  uid  the  contract 
Is  free  from  fraud,  the  oonrt  wUl  not  dls* 
turb  the  same. 

An  examlnatlcm  of  the  authorities  defining 
what  constitutes  a  stated  account  hold  that 
a  case  may  be  tvought  within  the  principles 
of  an  estoppel,  or  of  an  obligatory  agreemrait 
between  the  parties,  and  It  appears  that  this 
dlstlnctl<ni  must  be  recognized.  In  modem 
business  transactions  as  betwe^  a  bank  and 
its  customers  a  stated  account  Is  merely 
prima  fade  evidence  of  the  correctness  of  the 
account,  but  a  settlement  and  .compromise  of 
a  doubtful  controvert  comes  within  the  rule 
where  the  agre«nent  Is  reduced  to  writing 
that  the  same  constitutes  an' obligatory  agree- 
ment.  as  In  the  case  at  har,  where  there  had 
oeen  no  particular  agreennoit  as  to  the  value 
of  the  property  owned  by  the  Omega  OU 
Company,  it  wm  perfectly  competent  fior  the 
parties  In  their  settlement  to  agree  upon  a 
value  to  be  placed  rs&on  this  proper^,  and, 
having  agreed  and  reduced  the  agreement  to 
writing,  tbe  same  has  all  Uie  force  of  a  con- 

In  the  case  of  McCormlck  t.  Interstate 
Consol.  Rapid  Trantit  B.  Company,  151  Mo. 
191,  55  S.  W.  252,  the  court  said: 

"When  parties,  having  mntnal  matters  of  ac- 
count between  them,  growing  out  of  a  contract, 
deliberately  account  together  and  state  a  bal- 
ance, and  the  party  who,  on  such  accounting,  is 
found  indebted  to  the  other  pays  the  debt  or 
gives  a  written  obligation  for  its  payment, 
this  settlement  is  so  far  conclusive  between 
the  parties  that  it  cannot  be  reopened  or  gone 
into,  either  at  law  or  in  equity,  except  upon 
clear  proof  of  fraud,  or  mistake,  or  of  an  ex- 
press imderstandiog  that  certain  matters  were 
left  open  for  future  aojustment." 

In  the  case  of  Downing  v.  Murry,  113  Cal. 
456,  46  Pac.  869,  the  plaintiff  sought  to  open 
a  stated  account,  and  the  court,  In  holding 
that  the  prima  facie  evidence  of  correctness 
had  not  been  overcome,  said: 

"It  abundantly  appears  that  he  did  not  make 
the  settlement  Ignorantly.  On  the  other  hand, 
it  appears  that  he  knew,  and  for  a  long  time 
before  tbe  settlement  had  known,  what  the  oth- 
er parties  claimed,  and,  substantially,  the  ex- 
tent and  amounts  of  their  claims;  that  be  was 
a  man  of  good  business  capacity;  and  that, 
looking  over  the  whole  field,  and  considering  the 
advantages  and  disadvantages  of  any  particular 
line  of  action,  be  condaded  to  accept  tbe  ac- 
count as  stated,  settle  in  accordance  with  it,  and 
take  the  money  which  be  could  not  then  have 
otherwise  received.  Such  an  act  cannot  be  set 
aside  at  the  will  of  either  par^.  It  could  be  le- 
gally set  aside  only  upon  a  sbowiog  of  fraud, 
undue  Influence,  etc.,  which  showing  was  not 
made.  There  were  averments  such  things, 
and  of  a  conspiracy  against  hhn,  bat  there  wus 
DO  evidence  making  a  prima  fade  ease  iA  ttieir 
existence." 

For  an  extensive  review  of  the  authorities 
upon  the  condnslvoiess  of  an  account  stated 


Digitized  by  Google 


996  198  FAOIFIO  BEPOBTBB  (OU. 


and  settlement,  see  11  A.  It.  B.  586,  under 
the  bead  of  Annotation. 

In  the  case  of  Kller  v.  Wohletz,  70  Kan. 
719,  101  Pac.  475,  I*  R.  A.  1915B,  11,  the 
Supreme  Court  of  Kansas  said: 

"It  will  be  observed  that  WoUIeti  conceded 
that  he  purchased  tbe  rods,  and  that  he  was 
owing  something  for  them.  There  was  a  snb- 
standal  controrersy  between  the  parties  and  a 
compromise  asd  settlevent  of  that  eontroreray. 
That  being  true,  the  conrt  cannot  go  behind  the 
settlecnent  to  determine  whether  the  original 
daim  of  McGann  was  just,  or  whether  Wob- 
letz's  version  of  the  negotiations  was  right.  It 
tbe  parties  met  on  equsJ  terms,  and  the  dispute 
was  settled  without  fraud*  the  settlement  con- 
cludes both  of  the  parties." 

Now,  In  tbe  cue  at  bar  it  appears  tbab 
tbe  defendant,  ^ge,  fltet  tbe  plalntift,  Aidt.  in 
On  aettlanent  on  more  than  equal  terma  for 
tbe  reason  that  tbe  matters  in  controversy 
tbat  were  bdng  settled  wore  entirely  familiar 
to  Page,  in  that  be  bad  bad  diarse  of  tbe  prop- 
ertlea  and  negotiated  and  made  tbe  sale,  tbe 
proceeds  of  whtdi  were  being  accounted  for 
In  tbe  settlement. 

In  tbe  case  of  Noyes  Young  et  aL,  52 
Uont  2SB,  79  Pac.  lOOS,  tbe  St^reme  Oonrt 
eC  Mmitana  said: 

**An  account  stated  is  an  agrMuient  between 
the  parties,  either  expressed  or  implied,  that 
all  the  Items  are  correct.  •  *  *  The  action 
1b  based  upon  the  agreement,  the  consideration 
of  which  is  the  original  account,  and  the  agree- 
ment has  the  force  of  a  contract." 

In  tbe  case  of  Holmes  t.  Page,  19  Or.  233, 
23  Pac.  982.  tbe  Supreme  Court  of  Oregon 
said: 

"An  account  stated  Is  an  account  which  (las 
been  rendered  by  the  creditor,  and  has  been 
assented  to  by  tiie  debtor  as  correct,  either 
expressly,  or  by  implication  of  law  from  fail- 
ure to  object.  •  *  •  The  action  is  based  on 
an  agreement  between  the  parties  founded  upon 
an  examfnaUon  of  the  transaction  embraced, 
■nd  has  an  the  force  of  a  contract" 

In  the  case  at  bar,  where  there  was  no 
agreemrat  as  to  the  value  of  the  property  of 
tte  Omega  Oil  Company  having  been  sold 
Jointly  with  other  property,  and,  had  it  not 
been  for  the  agreement  of  settlement  fairly 
entered  Into  between  the  parties  baring  berai 
made,  no  question  but  what  then  It  would 
have  been  competent  to  have  established  the 
value  of  this  property  on  a  percentage  basis 
to  the  other  property  sold,  but  this  agreement 
having  been  made  in  writing  and  the  evidence 
falling  to  disclose  any  fraud  or  mistake  in 
altering  Into  the  contract.  It  was  the  duty  of 
the  trial  court  In  sueh  a  situation  to  sustain 
tbe  written  contract  of  settlement. 

The  Supreme  Court  of  the  United  States,  in 
the  case  of  Upton  v.  TribUcock,  91  XT.  S. 
60,  23  L.  Ed.  205,  said: 

"It  will  not  do  for  a  man  to  enter  into  a 
contract,  and,  when  called  upon  to  respond  to 


Its  oUlgatioDs,  to  say  Oiat  he  Ad  not  read  it 
when  he  signed  it,  or  did  not  know  wliat  it  cob- 
tained.  If  this  were  permitted,  contracts  woold 
not  be  worth  the  paper  on  wbidi  ther  are 
written.   But  this  is  not  the  law." 

The  decisions  are  numerous  holding  that 
It  is  the  policy  of  the  law  to  encourage  set- 
tlements, and  after  settlementsf  have  been 
made  and  fairly  entered  into  and  the  parties 
have  reduced  their  settlements  to  writing,  if 
the  courts  would  permit  the  parties  to  evade 
their  contracts  of  settlemmt  upon  such  testi- 
mony as  is  presented  In  this  record,  then  the 
policy  of  the  law  would  be  brought  to  naught. 

[I]  We  condude  that  the  trial  court  erred 
In  overruling  the  demurrer  of  tbe  plaintiff 
to  the  defendant's  testimony  in  tbia  cause. 
The  Jud^ent  of  the  trial  court  is  reversed, 
and  the  cause  Is  remanded,  with  directions 
to  tbe  trial  court  to  sustain  the  motion  of  the 
plaintiff  for  a  new  trial  and  proceed  with  the 
cause  in  harmony  with  tbe  views  expressed 
In  this  opinion. 

PITCHFORD,  V.  O.  J.,  and  JOHNSON, 
MILLEUt,  ELTING.  and  NICHOLSON.  JJ, 
ooncor. 


(82  Ok!.  1S») 

SCWAKE  V.  STATE.    <N«.  10966.) 
(Snpreme'Gourt  of  Oklahoma.    (June  14, 1921.) 

rSyBshft  &y  iks  Ooart) 
Reversal  on  confession  of  error. 

Upon  the  confesstoa  of  error  by  the  Attor- 
ney General,  and  under  the  rule  heretofore 
announced  by  this  court  in  Crossland  v.  State, 
176  Pac.  944,  and  Baldridge  t.  State.  80  Okl. 
86,  194  Pac.  217,  which  is  controlling  in  the 
instant  case»  the  judgment  of  the  trial  court 
is  reversed  and  the  eanse  remanded*  irith  di- 
rections. 

Appeal  from  County  Court,  Bogera  Goonty. 
ESdward  Jordan,  Judge. 

Proceedings  by  the  State  to  forfeit  one  flTe- 
passenger  Buick  automobile,  seized  in  tbe 
possession  of  Otto  Scwake.  wherein  Otto 
Schwake  Intervenes,  claiming  ownership. 
Judgmrat  for  ,the  State,  and  intervener  aih 
peala.  Beversed  and  remanded,  wlOt  dlzee- 
tlons  to  dismiss. 

J.  S.  Davenport,  of  Vlntta,  and  Jennings 
tt  Hall,  of  daranore,  for  plaintiff  In  enw. 

S.  P.  Freeling,  Atty.  Gen.,  and  W.  a  Hall. 
Asst  Atty.  Gen.,  for  the  State. 

JOHNSON,  J.  The  record  diadoses- that 
on  August  13,  1919,  Mack  R.  Shanks,  as 
county  attorney,  filed  a  petition  In  the  county 
court  of  Rogers  county  In  the  name  of  tbe 
state  of  Oklahoma,  wherein  it  was  songjit  to 
forfeit  to  the  state  one  five-passenger  Boick 
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automoMle,  wberetn  It  was  allied  that  tbe 
same  was  seized  whtle  In  the  possession  of 
one  Otto  Scwake,  the  owner  thereof,  while 
said  automobile  was  being  used  by  the  own- 
er in  violation  of  the  prohibitory  Jaws  of 
the  state  in  conTeylng  intoxicating  liquors 
from  a  point  about  two  miles  north  of  the 
town  of  Tallala  to  the  south  line  of  the  said 
town  la  Bogera  county.  Thereafter  Otto 
Scwake  filed  an  amoided  plea  of  interren- 
ttoDf  ^oreln  he  claimed  the  ownership  of 
the  auUnnoUIe  and  q»edflca11y  denied  the 
allegations  of  the  petition  of  the  plaintiff. 
The  record  diaeloses  that  the  automobile  was 
seised  under  order  of  Uie  county  court  afore- 
said, by  A.  O.  Dykes,  constable,  who  made  a 
wturn  showing  such  setsure,  and  upon  the 
Issues  Joined  by  the  pleadings  afbtesaid  the 
county  court  altered  a  Judgment  forfeiting 
the  car  and  ordering  that  the  same  be  sold, 
from  whl<dk  ]udgm«tt  the  Interrener  has  ap- 
pealed and  commenced  this  proceeding  in 
error  to  reverse  the  same. 

The  intervener,  as  plaintiff  In  error  herein, 
has  filed  his  petition  in  error,  containing  nu- 
merous  assignments  of  error,  and  likewise 
his  brief  In  support*of  the  same,  in  answer 
to  which  the  Attorney  General  has  filed  an 
answer  brief  through  his  as^stant,  W.  O. 
Hall,  in  which  he  confesses  error,  stating 
that  this  appeal  is  a  parallel  case  to  Cross- 
land  V.  State,  176  Pac.  944,  and  Baldridge  v. 
State.  80  Okl.  85,  194  Pac.  217,  and  that  the 
rule  announced  in  said  cases  Is  controlling  In 
the  instant  case,  and  from  an  examination 
of  the  record,  we  are  of  the  opinion  that 
this  statement  of  the  Attorney  General  is 
correct,  and  upon  the  confession  of  error  by 
the  Attorney  General,  and  under  the  rule 
announced  in  the  decisions  of  this  court, 
supra,  the  Judgment  of  the  trial  court  Is  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  the  trial  court  to  dismiss  the  pe- 
tition of  pislntlff. 

PITCHFORD,  V.  C.  J.,  and  KANB,  MIL- 
LER, and  KE^NAl^R,  JJ.,  <ooncnr. 


(82  Okl.  193) 

McKINLAY  V.  FEAGINS  «t  al. 


(No.  11470.) 


(Sopreme  Conrt  of  Oklahoma.   May  31,  1921. 
Bebearlng  Denied  June  28,  1921.) 

(SyUahita  hjf  the  0<mrt.) 

i.  Mines  and  minerals  ^»78(2)— LeMee's 
fallnre  to  oommesco  drilllnB  well  or  to  pay 
rental  -held  to  aatomatloslly  tarsilnate  oil 
aad  BM  lease. 

An  ofl  and  gas  lease  contained  the  fol- 
lowing  provision:  "If  do  well  be  commenced 
on  said  land  on  or  before  tbe  2&th  day  of 
June,  1919,  this  lease  shall  terminate  as  to 
both  parties,  nnless  the  lessee  on  or  before 


tiiat  date  shall  pay  or  tender  to  tbe  lessor, -or 
to  the  lessor's  credit,  in  the  Farmers*  State 
Bank  at  Newldrk,  Oklahoma,  or  Its  succes- 
sors, which  shall  continue  as  the  depository, 
regardless  of  changes  in  the  ownership  of  said 
land,  the  sum  of  $40,  which  shaU  operate  as  a 
rental  and  cover  tbe  privUege  of  deferring  the 
commencement  of  a  well  for  six  months  from 
said  date,  and  in  like  manner  and  u^ton  like 
payments,  or  tenders,  the  commencement  of  a 
well  may  be  farther  deferred  for  a  like  period 
on  the  same  nnmber  of  months  successively." 
Sdd,  a  faOure  on  the  part  of  the  lessee  to 
commence  the  drilling  of  a  well  or  to  pay  the 
rental  as  stipulated  automatically  terminated 
the  lease  contract. 

2.  Mines  and  minerals  «=>78(2)— Oil  asd  gas 
lease  containing  an  "unlaot"  olassa  strlotly 

construed  In  lessor's  favor. 
An  oil  and  gas  lease  containing  the  "unless" 
clause  confers  an  optional  .right  upon  the  les- 
see, and  should  be  strictly  construed  in  favor 
of  the  lessor  and  against  the  lessee,  and  time 
is  of  the  essence  of  the  contract 

Appeal  from  District  Court,  Kay  Ooonty; 
J.  W.  Bird,  Judge. 

Siilt  by  Jesse  O.  Fea^s  and  another 
against  L.  McKlnlay.  Decree  for  complain- 
ants, and  defendant  appeals.  Affirmed. 

J.  F.  King,  of  Newkirk,  for  plaintiff  In 
error. 

William  8.  CUm,  of  Newkirk,  tot  d^nd- 
ants  In  error. 

KENNAMER,  J.  Tba  plaintiff  in  error,  u 
McEXniay,  prosecntes  this  aK»ettI  to  reverse 
a  Judgm^t  rendered  In  the  dlstrtet  court  of 
Kay  county,  decreeing  a  cancellation  and  re- 
moval as  a  cloud  upon  the  title  of  tiie  lands 
In  otmtroversy,  an  oil  and  gas  lease  executed 
by  tbe  defendants-  In  error,  Jesse  C.  Feagins 
and  Annie  Feaglin,  to  the  plaintiff  in  error. 
The  parties  will  be  ritferred  to  as  they  ap- 
peared In  the  trial  of  the  cause ;  Feaginrf  as 
plaintiff,  and  McKlnlay  as  d^endant 

Cancellation  and  removal  of  the,  lease  as 
a  cloud  upon  the  title  were  asked  tor  upon 
two  grounds— that  no  well  was  cmnmenced  as 
wasi  provided  In  the  lease,  nor  delay  mon^ 
paid  as  stipulated  In  tbe  contract  The  lease 
contained  this  provision : 

"If  no  well  be  commenced  on  said  land  on 
or  before  the  26th  day  of  June,  1919,  this  lease 
shall  terminate  as  to  both  parties,  unless  the 
lessee  on  or  before  t^at  date  shall  pay  or  ten- 
der to  the  lessor  or  to  tbe  lessor's  credit  In 
the  Farmers'  State  Bank  at  Newkirk,  Okla- 
homa, or  its  successors,  which  shall  continne 
as  the  depository  regardless  of  chabges  in 
ownership  of  said  land,  the  sum  of  $40,  which 
shall  operate  as  a  rental  and  cover  the  privi- 
lege of  deferring  the  commencement  of  a  well 
for  six  months  from  said  date,  and  in  like 
manner  and  upon  like  payments  or  tenders  the 
commencement  of  a  well  may  be  further  de- 
ferred for  a  like  period  of  the  same  number 
of  months  successively." 
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[1]  It  Is  admitted  by  the  defendant  that 
the  well  provided  for  In  the  lease  was  not 
commenced  within  the  period  mentioned  and 
that  tile  delar  mon^  was  not  paid  wltUn  the 
time  as  provided  in  die  contract.  The  time 
for  the  payment  ot  the  delay  money  expired 
on  the  26tb  day  of  Jmie,  1910.  The  defmd- 
ant  contended  in  the  trial  of  the  cause  that 
he  was  in  Newklrk  on  the  24th  day  of  June, 
two  days  prior  to  the  expiration  of  the  time 
for  the  payment  of  the  rental,  and  had  a  con- 
Tersation  wlOi  (me  of  the  plaintiffs,  Mr.  Fea- 
glns,  in  which  Mr.  Feagtns  agreed  to  give 
him  additicmol  time  to  go  to  Wichita,  Ean.. 
and  see  other  parties  interested  in  the  lease 
and  remit  the  money,  which  he  did  pursuant 
to  Ihe  conrersation  had  with  the  plaintiff 
Feagins.  This  testimony  was  denied  by  Mr. 
Feagins.  The  court  found  the  Issues  in  fa- 
vor of  the  platntlffa  It  beli^  admitted  that 
according  to  the  terras  of  the  written  con- 
tract the  time  expired  for  the  payment  of 
the  delay  money  on  the  26th  day  of  June. 
1919,  and  that  It  had  not  been  paid  «i  that 
date  the  burden  of  proof  was  upon  the  de- 
fendant to  estahlisb  some  reasonable  excuse 
for  not  having  paid  the  money.  The  only  evi- 
dence offered  In  support  of  the  contentions  of 
the  defendant  was  his  own  testimony  and  ft 
tended  to  change  the  terms  and  operation  of 
a  written  (nstrument.  He  failed  to  convince 
the  trial  court  that  his  contentions  stood  es- 
tablished by  tiis  own  testimony. 

This  being  an  equitable  action  this  court 
has  the  power  where  the  judgment  Is  di&l- 
lenged  upon  the  ground  that  It  is  supported 
by  fnsuGlcient  testimony  to  examine  the  en- 
tire record  and  pass  upon  the  weight  of  the 
testimony.  In  this  case  we  have  examined 
the  record  and  weighed  the  testimony,  and 
we  find  that  the  defendant  in  this  cause  act- 
ed as  the  agent  of  the  lessors,  plaintiffs  here- 
in, in  selling  this  lease;  that  he  was  paid 
$100  nMnmisslon  to  sell  the  same  to  the  best 
advantage  of  the  lessors;  that  he  sold  the 
lease  for  $SO0,  retaining  his  $100  comnUssion 
for  selling  the  lease,  when  In  truth  and  In 
fact  he  sold  four-Gfths  of  the  lease  for  $800 
and  retained  an  undivided  one-flftb  Interest 
himself  In  the  lease,  and  It  is  admitted  that 
in  tbe  sale  of  the  lease  he  deceived  the  les- 
sors. Therefore  we  conclude  that  the  trial 
court  did  not  err  In  finding  the  Issues  in  fa- 
vor of  the  plaintiffs.  The  lessora  In  this 
case  were  under  no  obligation,  as  contended 
by  counsel,  to  furnish  the  lessee  the  Informa- 
tion as  to  the  doe  date  for  the  payment  ot 
the  rentals. 

This  court,  In  the  case  of  Ourtls  v.  Harris, 
76  Okl.  226,  184  Paa  574,  *n  an  opinion  de- 
livered by  Chief  Justice  Owen,  held : 

"Under  the  e'zpress  and  unequivocal  terms  of 
ttie  lease,  tlie  rights  of  both  .parties  would 
terminate  January  8,  1917,  if  a  wel!  was  not 
completed,  unless  the  lessee  elected  to  avail 
himself  of  the  option  to  delay  the  completion 


of  Buch  well  by  paying  the  stipulated  rental  In 
advance.  The  lessee  was  not  bound  to  pay  the 
rental,  but  payment  was  a  condition  precedent 
to  bis  right  to  defer  drilling.  The  rule  con- 
tended for,  which  seelis  to  prevent  forfeiture, 
has  no  applicatioa.  The  lease  terminated  bj 
its  terms  on  the  Sth  of  January;  no  well  hav- 
ing been  drilled,  no  payment  tendered,  and  no 
facts  appearing  that  amoont  to  a  Sufficient 
legal  excuse  to  relieve  the  lessee  from  the  ef- 
fect of  neither  completing  a  well  nor  paying 
the  stipulated  rental." 

This  court  in  the  case  of  Oarfleld  OU  Co. 
V.  Champlln,  78  Okl.  91.  188  Pac.  614,  held: 

"Where  an  oQ  and  gas  lease  expressly  pro- 
vides that  tbe  rigbts  of  parties  shall  termi- 
nate if  no  well  be  drilled  within  a  fixed  period, 
unless  the  lessee  on  or  before  that  date  shall 
pay  or  tender  to  the  lessor  a  fixed  sum,  time 
is  of  the  essence  of  the  contract." 

[2]  It  Is  an  Important  rule  law,  ISoimded 
upon  equity  and  Justice,  ttiat  in  construing 
oil  and  gas  leases  containing  the  provtsitHi 
found  in  the  contract  mider  cfmsldmratloit 
that  the  courts  adhere  to  the  rale  that  time 
Is  of  the  essence  of  the  contract  Siidi  prop- 
erties have  a  flnctnating  valne,  and  may  be 
very'valnable  one  day  and  practically  valn^ 
less  Uie  next  day,  and  the  "miless"  dauae  In 
this  character  of  leases  <H>erates  entirely  fOr 
the  ben^t  ot  the  lessee,  and  will  he  strictly 
cmistrued  In  favor  of  the  party  tlut  is  iMmnd 
and  against  tbe  party  Oiat  Is  not  bound. 
Kolachny  v.  Oalbreath  et  aL,  26  OkL  772, 110 
Pac.  902,  38  L.  R.  A.  (N.  S.)  461. 

Finding  no  prejudicial  error  In  the  leeord, 
the  Judgment  of  the  trial  court  is  affirmed. 

HARRISON.  O.  J.,  and  JOHNSOX,  MC- 
NEILL, ELTING.  and  MILLER,  JJ.,  ooncnr. 


(SZ  Okl.  1S8) 

SMALL  V.  RICE  et  at.   <No.  10023.) 

(Supreme  Court  of  Oklahoma.  June  14, 1921.) 

(SyllahuB  Im  the  Court.} 

1.  Appeal  aid  error  «S9564(4)— Where  oase- 
Biade  sot  served  wHhla  time  aranted,  appeal 
will  be  dismissed. 

Appeal  dismissed  for  the  reason  the  case- 
made  was  not  served  within  tbe  time  granted 
by  the  trial  court 

2.  Appeal  and  error  «=»345(l)— Usneeassaiy 
motioa  far  new  trial  fneffeetsal  to  ssctead 
line  for  pppeal. 

Where  a  motion  for  a  new  trial  la  mmec- 

essary  to  present  to  this  court  for  review  an 
order  or  judgment  appealed  from,  such  motion 
and  decision  tbereou  by  the  trial  court  are 
ineffectual  to  extend  the  time  within  which  to 
perfect  an  appeal. 

Appeal  from  IMstrlct  Oonrt,  Tulsa  Comity; 
C<»i  Ldnn,  Judge. 
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Action  by  A.  A.  Small  against  Benjamin 
F.  Rice  and  another,  Judgment  for  defend- 
ants, and  plaintiff  aiq;»eal&  Appeal  dlsmiased. 

Walker,  Underwood  ft  Rodolf  and  A.  A. 
Small,  all  of  Tulsa,  for  plaintiff  in  error. 

Rice  ft  I^oni,  of  Tulsa,  for  defendants  in 
error. 

KANE,  J.  This  cause  comes  on  to  be  heard 
upon  a  motion  to  dismiss  the  appeal  filed  by 
the  defendants  In  error  upon  the  jn^und  that 
the  case-made  was  not  served  within  the  time 
granted  by  the  trial  court.  The  motion  must 
be  sustained. 

The  record  shows  that  the  Judgment  ap- 
pealed from  was  rendered  In  favor  of  the  de- 
fendant upon  the  opening  statement  of  coun- 
sel for  the  plaintiff,  and  that  notice  of  ap- 
peal was  immediately  glv^,  and  60  days 
granted!  to  make  '  and  serve  case-made. 
Thereafter  the  plaintiff  filed  a  motion  for  new 
trial,  which  was  subsequently  overruled,  the 
trial  conrt  also  granting  60  days  to  make 
and  serve  case-made  for  aiveal  &om  this 
order.  The  case-made  was  served  within  60 
days  after  the  motion  for  new  trial  was  over- 
ruled, hnt  not  within  00  days  from  the  time 
first  granted  for  making  and  serving  case- 
made. 

[1,  2]  The  contention  of  counsel  for  movant 
is  that.  Inasmuch  as  the  motion  for  a  ntiw 
trial  was  unnecessary  for  the  review  of  the 
action  of  the  trial  court  in  ottering  judgment 
cm  the  opening  statonent,  the  further  exten- 
sion of  time  granted  for  making  and  serving 
of  a  case-made  for  the  purpose  of  reviewing 
the  order  overruUng  the  motion  for  new  trial 
did  not  enlarge  the  time  for  serving  the  case* 
made  originally  granted.  In  suKtort  ot  this 
counsel  dte  Clapper  et  al.  v.  Putnam  Co.  et 
al.,  188  PacL  207,  fnxn  which  he  quotes  as 
follows: 

**Wbere  a  motion  for  new  trial  Is  unneces- 
sary to  present  to  this  court  for  review  an 
order  or  judgment  appealed  from,  such  mo- 
tion and  decision  thereon  by  the  trial  court 
are  ineffectual  to  extend  the  time  within  whldi 
to  perfect  an  appeal." 

It  seem^  to  us  that  this  authority  sustains 
the  contention  of  counsel  for  defendants  in 
error.  That  a  motion  for  a  new  trial  was 
required  to  review  the  action  of  the  trial 
court  in  entering  Judgment  upon  the  opening 
statement  of  counsel  is  not  seriously  question- 
ed by  counsel  for  plaintiff  In  error.  They 
argue  in  their  brief  that : 

"Assuming  that  no  motion  for  new  trial  was 
necesBary  herein,  still  the  plaintiff  in  error 
served  his  caae-made  upon  the  defendants  in 
error  within  the  extension  of  time  granted  to 
plaintiff  in  error  by  the  trial  court  on  the  date 
of  the  judgment,  to '  wit,  December  18,  1917, 
and  within  the  order  of  the  trial  court  extend- 
ing the  time  to  a  specific  date  within  which 
the  case-made  might  be  served,  which  order 


was  made  and  mtered  with  the  original  ex- 

tenaion." 

Whilst  the  point  sought  to  be  made  by 
counsel  Is  not  entirely  clear  to  us,  we  take  It 
this  argument  Is  based  upon  the  assumption 
that  the  final  Judgment  was  not  entered  un- 
til the  motion  for  new  trial  was  overruled, 
and  therefore  the  time  granted  for  making 
and  serving  a  case-made  commenced  to  run 
from  that  date,  and  not  from  the  date  of  the 
former  order.  Judgment  seems  to  have  Iteen 
entered  In  favor  of  the  defendant  upon  the 
opening  statement  of  coimsel  on  the  day  the 
first  order  extending  time  was  made.  This 
was  the  only  final  judgment  entered  in  .the 
case,  and  the  only  ground  for  reversal  urged 
by  counsel  hi  th^r  brief  Is  that  the  court 
erred  in  entering  judgment  In  favor  of  the  de- 
fendants upon  the  opening  statement  of  coun- 
sel, mte  subsequent  action  of  the  court  con- 
sisted merely  of  an  order  overruling  the  mo- 
tion for  a  new  trtaL  As  this  action  of  the 
trial  court  was  wholly  unnecessary,  it  does 
not  seem  to  us  that  the  last  order  was  effeo- 
tive  to  extend  time  previously  granted. 

For  the  reason  stated,  the  an»ftl  niiut  be 
dismissed. 

HABBI80N,  O.  J.,  and  JOHNSON,  MIL- 
LBB,  and  KSNNAMEB,  JJ.,  ctMicar. 


(a  ou.  16S) 

HALL  St  al.  v.  PHCNIX  INS.  CO.  OF 
HARTFORD,  CONN.  (No.  S967.) 

(Sopreme  Court  of  Oklahoma.  June  14, 1921.) 

(SvHahtu  by  Me  Court,) 

1.  Appeal  and  error  i^segCS)— Casfl-maile» 
not  settled  and  signed  by  trial  Judge  asd  ^- 
tested  by  clerk,  held  Inaffeetlve. 

A  purported  case-made,  which  has  not  been 
settled  and  signed  by  the  judge  who  tried  the 
case  and  attested  by  the  clerk  and  filed  with 
the  papers  of  the  case  in  the  trial  court,  is 
ineffective  as  a  case-made,  and  confers  no  ju- 
risdiction upon  this  court  to  reriew  any  of  the 
proceedings  of  the  trial  conrt. 

2.  Appeal  and  error  «=36I2(2)— Where  pro- 
oeedings  In  error  are  by  transcript  of  roc- 
ord,  transcript  must  be  certified. 

Where  the  proceedinge  in  error  are  by 
transcript  of  the  record  tke  tranBcript  must  be 
certified  as  such  by  the  clerk  of  the  trial  court. 

3.  Appeal  and  error  ^»575,  612(1)— Stensg- 
rapher's  report  held  insufflolsat  eithsr  as 
oase-made  or  transcript 

A  stenographer's  report  of  the  proceedings 
in  the  trial  court,  which  has  not  been  signed 
and  setUed  by  the  trial  judge  as  a  case-made 
or  attested  by  the  clerk  or  filed  in  the  district 
court  or  certified  by  the  clerk  of  the  trial 
court  as  a  transcript,  cannot  be  considered  by 
this  court  either  as  a  case-made  or  a  trar- 
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script.  It  Ii  a  naUitr,  and  confen  no  jnrisdic- 
tioQ  npon  this  conrt  to  review  the  proceediDgs 
of  the  trial  court. 

.^veal  from  District  Gonr^  Texas  Ooimty ; 
W.  O.  Crow,  Judge.' 

Action  by  the  Phoenix  Insurance  Company 
of  Hartford,  Conn.,  against  Kmil  Hall  and 
others,  copartners  in  the  firm  ,name  of  the 
Tyrone  Lunflwr  &  Supply  Company.  Judg- 
meot  for  pluintiS,  and  defendants  appeaL 
Appeal  dismissed. 

Jno.  U  Qleason,  ct  Ebid,  for  plaintilCs  In 
«rMr. 

Alhert  I*.  McBlll  and  J.  W.  Scotbom,  both 
oC  Oklab(nna  City,  tor  defendant  in  error. 

KANE,  J.  The  proceedings  were  had  here- 
in on  the  23d  day  of  November,  1917,  and 
were  npon  a  motion  by  the  defendant  in  er- 
ror for  judgment  upon  the  pleadings,  in  ac- 
cordance with  the  mandate  of  this  court  In 
a  prior  appeal  (cause  No.  7362,  Phoenix  Ins. 
Co."  V.  Hall  et  al.,  60  Okl.  30,  158  Pac.  903). 
Upon  the  granting  of  Judgment  for  the  plain- 
tiff, defendant  In  error  herein,  the  defend- 
ants, plaintiffs  In  error  herein,  served  notice 
of  appeal,  and  thereafter  filed  their  petition 
in  error,  with  a  stenographic  report  of  the 
proceedings  in  the  trial  court  attadied  there- 
to, in  this  court  Defendant  in  error  has 
filed  its  motion  to  dismiss  and,  among  other 
grounds,  alleges  that  there  is  nothing  before 
this  conrt  which  can  be  considered  either  as 
a  case-made  or  as  a  transcriptt  for  the  rea- 
sons that  the  stenographic  report  of  the  pro- 
ceedings in  the  trial  court  was  not  settled 
and  signed  as  a  case-made  by  the  trial  Judge 
or  attested  by  the  clerk,  or  filed  with  the 
papers  in  the  case,  as  provided  by  section 
6242,  R.  L.  1910,  as  amended  by  chapter  218, 
Sess.  L.  1917,  or  certified  by  the  cleric  of  the 
trial  court  as  a  transcript. 

[1]  A  purported  case-made,  which  has  not 
been  settled  and  signed  by  the  Judge  who 
tried  the  case  and  attested  by  the  clerk  and 
filed  with  the  papers  of  the  case  in  the  trial 
court  Is  ineffective  as  a  case-made,  and  con- 
fers no  jurisdiction  upon  this  court  to  review 
any  of  the  proceedings  of  the  trial  court  Oil 
Fields  &  S.  F.  Ry.  Co.  t.  WTieeler.  75  Okl. 
9,  180  Pac.  808;  Helms  v.  Faulkner,  79  OkL 
308,  193  Pac.  621;  Canfield  v.  Bell,  47  Okl. 
622.  149  Pac.  106S;-  Landls  v.  Beal  &  Hines, 
43  OkL  287,  142  Pac  1109;  Abbott  v,  Rodg- 
ers,  35  Okl.  189,  128  Pac.  908;  Upton  t. 
American  Trust  Co.,  81  OkL  406,  122  Pac 
169. 

[2]  Where  the  proceedings  in  error  are  by 
transcript  of  the  record,  the  transcript  must 
be  certified  as  such  by  the  derk  of  the  trial 
court  Bu^  T.  American  Indemnity  Co.,  178 
Pac  884. 

[3]  Plaintiffs  In  error  herein  have  attached 
to  their  petition  in  error  nothing  more  than 


a  stenographic  report  of  the  proceeding  in 
the  trial  court  Su<±i  stenographic  report  Is 
neither  signed  and  settled  as  a  case-made, 
certified  by  the  clerk  of  the  trial  court  filed 
with  the  papers  in  the  trial  court,  nor  certi- 
fied by  the  clerk  of  the  trial  conrt  as  a  tran- 
script. It  is  therefore  a  nullity,  and  confers 
no  Jurisdiction  upon  this  court  to  review  the 
proceedings  of  the  trial  court.  OU  Fields  A 
S.  F.  Ry,  Co.  V.  Wheeler,  snpra. 

For  the  reasons  stated,  the  appeal  U  there- 
fore dismissed. 

HARRISOfJ,  0.  J.,  and  JOHNSON,  MIL- 
LER,  and  EENNAMEB,  JJ..  concur. 


(82  Okl.  IS.  I 

MISSOURI,  K.  A  T.  RY.  CO.  V.  LINDSEY. 

(No.  loore.) 

(Supreme  Court  of  Oklahoma.   June  14,  U21.) 

(SvHahiu  Ttjf  the  Court.) 

Appeal  and  error  $=>773(5)— Cause  reverssi, 
In  absence  of  brief  for  defemtaot  In  error. 
There  is  no  brief  on  behalf  of  the  defend- 
adt  in  error,  and  as  the  cases  cited 'by  coonad 
for  plaintiff  is  error  reasonably  tend  to  sup- 
port their  contention,  the  judgment  of  the 
court  below  must  be  Tcversed,  and  the  cause  it- 
mauded,  with  directions  to  reinstate  the  first 
verdict  and  to  set  aside  the  proceetfinga  sDlise- 
qnent  thereto. 

Appeal  from  District  Court;  Waabingtm 
County ;  B.  B.  Bo<me,  Judge. 

Action  by  P.  D.  Undsey  against  tbe  Uls- 
souri,  Kansas  &  Texas  Railway  Company. 
Verdict  for  plaintiff.  A  new  trial  was  grant- 
ed, on  plaintiff's  motion,  for  lasaffidcnt 
damages,  and  defendant  appeals.  Bemaed 
and  remanded  with  directions. 

Clifford  L.  Jackson,  M.  D.  Qreen,  and  H. 
L.  Smith,  all  of  Muskogee,  ftor  plaintiff  In 

error. 

Leahy  &  MacDonald,  of  Pawhnska,  fior  de- 
fendant In  error. 

KANE,  J.  This  was  an  action  commenced 
by  the  defendant  in  error,  i^lntiff  betow, 
against  the  plaintiff  in  error,  def«idant  be- 
low, to  recover  damages  for  personal  injtules. 
Upon  trial  to  a  jury  there  was  a  verdict  In 
favor  of  the  plaintiff  for  9400.  Thereafter! 
upon  motion  for  a  new  trial  filed  by  the  plain- 
tiff, a  new  trial  was  granted,  for  the  reason 
that  In  the  opinion  of  the  court  the  damages 
awarded  by  the  Jury  did  not  equal  the  actual 
pecuniary  injuries  sustained  hy  the  platntifl. 
From  tills  order  granting  a  new  trial  the  de- 
fendant appeals ;  the  sole  ground  for  reversal 
being  that  the  trial  court  was  prohibited  from 
granting  a  new  trial,  on  account  of  the  small- 
uess  of  the  damages,  by  section  6034,  B.  I* 
1910,  which  provides: 
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"A  new  trial  shall  not  be  granted  on  account 
of  the  smallnese  of  the  damages,  in  an  action 
for  BQ  Injury  to  the  person  or  reputation,  nor 
in  an?  other  action  vhere  the  damages  shall 
equal  the  actual  peeaniarjr  injuij  sustained." 

It  is  contended  by  ccnuuel  for  plaintlft  In. 
error  that  the  first  part  oC  tbls  section  con- 
stitutes an  absolute  llmitatlra  upon  tbe  pow- 
er of  the  trial  «ourt  to  grant  a  new  trial  on 
account  of  the  sniallness  of  Qie  damages  In  an 
action  for  an  Injury  to  the  person.  Tbls  Is 
tbe  construction  placed  upm  this  stotute  by 
ttie  Supreme  Court  of  Kansas,  from  whidi 
state  it  was  adopted  by  tbe  territorial  Legis- 
lature prior  to  statehood.  Met  St  Ry.  Go. 
T.  Ocelli,  68  Kan.  2S2,  74  Pac.  1105.  While 
the  dedslon  in  the  O'Neill  Qase,  supra,  was 
rendoed  subsequent  to  the  adaption  of  the 
statute  by  the  territory,  it  was  rendered 
long  before  the  subsequent  adi^ttfon  of  the 
same  statute  by  tbe  state  by  section  2  of 
tbe  Bdiedule  of  the  Constitution.  In  these 
circumstances,  the  construction  placed  upon 
the  statute  by  the  Supreme  Court  of  Kansas 
should  be  b^hly  persnasive,  if  not  control- 
ling, on  tills  court  Chisolm  t.  Weiss^  2 
Okl.  611,  89  Pac.  467;  St  U  ft  8.  F.  Ry.  Co. 
T.  Brnner,  62  Okl.  849.  152  Pac.  1103;  Robin- 
son &  Ca  Bllt  et  aL,  187  U.  S.  41,  28  Sup. 
Ct.  16,  47  I*  Ed.  65;  Reaves  v.  ResTea,  15 
Old.  240,  82  Pac.  490.  2  L.  R.  A.  (N.  S.)  363. 

In  the  O'Neill  Case,  as  In  the  case  at  bar, 
the  trial  court  entertained  the  view  Qiat  tbe 
second  clause  of  the  section  modified  the  ab- 
solute llmltatlMi  placed  upon  the  power  of 
the  court  1^  the  first  clause  and  that  the 
eecUm  construed  as  a  whole  anthorired  the 
vaaxt  to  grant  a  new  trial  in  all  actions 
where.  In  the  court's  opinion,  the  verdict  of  the 
Jury  was  tess  than  the  actual  pecuniary  in- 
jury sustained.  In  passing  upon  this  ques- 
tion the  Supreme  Court  of  Kansas  said: 

*Tb«  sole  error  urged  here  Is  tbe  granting 
4^  4he  motion  for  a  new  trial.  It  is  urged  that 
this  was  error,  because  of  the  language  of  sec- 
tion 307  of  tbe  Code  of  Ciril  Procedure  (sec* 
tion  47S5,  Gen.  St,  1001).  *A  new  trial  shall 
not  be  granted  on  account  of  the  smallnees  of 
the  damages,  in  an.  action  for  an  injury  to  the 
person  or  reputation,  nor  in  any  other  action 
where  tbe  damages  shall  equal  the  actual  pe- 
cuniary injury  sustained.'  We  are  here  con- 
fronted with  a  positive  denial  of  power  in  tbe 
court  to  grant  a  new  trial  in  certain  cases.  Tbe 
statute  has  assumed  to  regulate  tbe  matter  of 
the  granting  of  new  trials.  In  section  800,  eight 
grounds  are  enumerated  for  which  new  trhds 
may  be  granted,  and  none  of  them  Include  the 
right  to  a  trial  on  account  of  the  smallness  of 
tbe  assessment  of  recovery,  except  the  fifth, 
where  it  is  provided  that  a  new  trial  may  he 
had  for  that  reason  in  actions  upon  a  contract 
or  for  tbe  injury  or  detention  of  property.  It 
seems  that  the  Code  makers,  not  content  with 
leaving  out  a  provision  for  a  new  trial  In  cas- 
es Hke  tbe  one  now  under  discussion,  added  tbe 
positive  prohiWtion  to  the  granting  of  such 
motions  in  cases  enumerated  in  section  807." 


Cases  from  «dHr  iwritObrikm  vsu-. 
seem  to  be  in  point  arc  sa  fvjvva:  Uium  it. 
V.  Mason  City.  6t  Ion.  UT.  W  Jf .  W  , 
Shoff  V.  Wells,  1  Neb.  1C6:  ■'■.i^  n>i «.  *J  l^.  -. 
30  Ind.  604.  After  review.:  g  xxtm  •aim  v^*- 
are  ctmfirmed  In  tbe  opEiiljci  rut 
struetlon  placed  upon  this  vj 
Supreme  Court  <a  Kansas  b  'mtw. 

There  is  no  brief  on  behalf  of  ^-^  ^--ut. 
ant  In  error,  and  as  the  cases  ci'*K  t  <r, 
for  plaintiff  In  error  reasmablr  te£>4  i«  mv> 
port  their  contention,  the  jndgr.-i^  4if  *'*^ 
court  below  must  be  reversed  and  tUv 
remanded,  with  directions  to  relitsuie  'juk 
first  verdU:t  and  to  set  uride  tbe  imM»i9aa.«s 
subsequent  tbereta 

PITCHFORD,  V.  C.  J.,  and  JOHNlfOV, 
MTT.T.KR,  and  KBNNAME^  Ji^  concur. 


(52  Cal.  App.  UZ> 

LOS  ANGELES  TITLE  INS.  CO.  v.  CITY  OF 
LOS  ANGELES  flt  al.   (Civ.  3402.) 

(District  Court  of  Appeal,  Second  District,  Di- 
'    vision  1,  California.  April  4.  1921.  Re- 
hearing Denied  June  8,  1921.) 

1.  iRjuBctlOB  ^IOS(I)— Insurer  of  titiss  eaa- 
net  restrals  enforesnest  ef  Isappiioabis  sis- 
DlQlpal  lieesse  tax  ordlnaiice. 

Where  a  municipal  ordinance  imposing  li- 
cense taxes  on  various  businesses,  including 
the  basinesB  of  preparing  abstracts,  excepted 
companies  insuring  titles,  a  title  insurance  com- 
pany will  not  be  granted  an  injunction  restrain- 
ing municipal  authorities  from  enforcing  the 
ordinance  as  to  it,  though  not  applicable,  and 
though  such  companies  were  exempted  bsr 
Const  art  13i  {  14;  for  equity  will  not  enjoin 
a  criminal  prosecution  on  tbe  ground  of  insuffi- 
ciency of  evidence  of  guilt 

2.  Injunction  ^=>85( I)— Enforcement  of  ordl- 
nance  not  restralaed  on  theory  that  It  In- 
posed  exoosslvo  penalties  so  that  It  oould  set 
be  tested. 

Although  equity  by  injunction  proceedings 
may  determine  the  vslidity  of  a  statute  or  or- 
dinance whidi  imposes  such  extreme  or  cu- 
mulative penalties  tbat  tbe  persons  affected 
are  prsctically  prevented  from  resorting  to  the 
courts  to  determine  the  validity  or  the  ^pUca- 
bility  of  tbe  law,  the  proposed  enforcement  of 
a  licflDBO  ordinance  wbidi  imposed  a  fine  of 
$600  and  imprisonment  against  violators,  and 
declared  tbat  each  day  business  was  conducted 
without  the  payment  of  a  license  should  be  a 
separate  violation  will  not  be  restnuned  on  that 
ground,  at  the  salt  of  a  titie  insurance  com- 
pany wliidi,  though  not  within  the  terms  oi 
the  ordinance,  asserted  that  the  municipal  au- 
thorities were  about  to  enforce  the  same  against 
it 

Appeal  from  Superior  Court  Los  Angeles 
County;  Grant  Jackson,  Judge. 
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ActloD  hy  the  Los  Angeles  Title  Insarance 
CompaDy  against  the  City  of  Los  Angelea 
and  others  for  an  Injonctlon  to  restrain  en- 
forcement of  a  license  tax  ordinance.  From 
.  a  Judgment  tor  plaintiff,  defendants  appeal. 
Reversed. 

Jesse  B.  Stephens,  Wm.  P.  Mealey,  and 
Julius  V.  Patrosso,  all  of  Los  Angeles,  for 
appellants. 

Tom  C.  Thornton  and  (yifelTeny,  Milllkin 
ft  Toiler,  all  of  Los  Angeles,  for  respondent. 

GONRET,  P.  J.  From  the  oHnplalnt  In 
this  action  it  appears  that  the  city  coaocil 
of  the  city  of  Los  Angeles  adopted  an  ordi- 
nance providing  for  licensing  and  regulating 
the  carrying  on  of  certain  professions, 
trades,  callings  and  occupations.  It  was 
provided  In  the  ordinance  that  on  and  after 
January  1,  1920,  it  shall  be  unlawful  for  any 
person,  etc.,  to  carry  on  any  of  said  occupa- 
tions without  having  Brst  procured  a  license 
from  the  city  so  to  do.  Certain  fees  are  to 
be  paid  for  each  license.  Among  the  bus- 
inesses specified  Is  that  of  searching  titles 
to  real  j)roperty  and  Issutog  abstracts,  state- 
ments, or.  certificates  purporting  to  show  the 
condition*  of  the  title  to  any  particular  prop* 
erty,  "but  which  abstract,  statement,  or  cer- 
tificate does  not  Insure  or  purport  to  Insure 
the  title  to  real  property,  or  any  Interest 
therein."  Violation  of  the  provisions  of  the 
ordinance  is  made  a  misdemeanor  punish- 
able by  a  fine  of  not  more  than  $500  or  by 
imprisonment  in  the  city  jail  for  a  period  of 
not  more  than  six  months,  or  both  such 
fine  and  imprisonment 

"Each  such  person,  firm  or  corporation  shall 
be  deemed  pnllty  of  a  separate  offense  for 
every  day  durlnfr  any  portion  of  which  any  vio- 
lation of  any  provision  of  this  ordinance  is 
committpd.  continued  or  permitted  by  such 
person,  firm  or  corporation,  and  shall  he  pun- 
ishable therefor  as  provided  hy  this  ordinance." 

The  complaint  further  shows  that  the 
plaintiff  is  engaged  solely  In  the  business  or 
issuing  for  a  premium  certain  classes  of  doc- 
uments (which  are  set  forth  as  exhibits  to 
the  complaint)  relating  to  the  title  of  real 
property.  The  plaintiff  does  not  Issue  any 
abstracts,  statements,  or  certificates  relat- 
ing to  the  condition  of  title  to  any  property, 
or  purporting  to  show  or  certify  to  the  con- 
dition or  state  of  title  to  any  property,  ex- 
cepting only  the  said  documents.  It  is  fnr^ 
ther  alleged: 

"That  under  and  pursuant  to  the  terms  and 
provisions  of  art.  13.  i  14,  Constitntion  of  the 
state  of  Galifomia  and  acts  of  the  Legislature 
of  the  state  of  California  passed  pursuant 
thereto,  plaintiff  Is  compelled  to  pay  to  the 
state  of  California  as  a  tax  a  certain  percentage 
of  its  grosa  premiums.  Plaintiff  alleges  upon 
its  information  and  belief  that  by  the  terms  and 
under  the  force  and  effect  of  said  section  14. 
art  13.  of  the  Constitution  of  the  state  of 
Oalifomia  ft  is  not  subject  to  any  taxation  by 


the  defendant  d.tj  of  Los  Angdes  either  in  the 
form  attempted  by  said  purported  Ordinance 
No.  39600  (New  Series)  or  otherwise  or  at  aU, 
and  that  said  dty  of  IjOS  Angeles  has  no  juris- 
diction to  impose  upon  this  plaintiff  the  tax  or 
so-called  license  fee  provided  in  said  ordinance." 

It  is  alleged  that  the  city  of  Los  Angeles 
threatens  to,  and  will,  unless  restrained  and 
enjoined  therefrom,  endeavor  to  enforce  the 
terms  of  said  purported  ordinance  against 
the  plaintiff;  that,  If  plaintiff  fails  or  de- 
clines to  secure  a  license  and  to  pay  there- 
for the  fees  as  fixed  and  provided  In  the  or- 
dinance, the  city  will  institute  criminal  pro- 
ceedings against  the  plaintiff  and  Its  officers 
for  alleged  breach  of  the  purported  ordi- 
nance and  will'  cause  the  plaintiff  and  its 
officers  to  be  prosecuted  therefor,  and  win 
endeavor  to  collect  from  the  plaintiff  the 
fees  provided  in  said  ordinance.  Further 
facts  are  stated  to  the  effect  that  such  ad- 
verse proceedings  against  plaintiff  will  re- 
sult in  great  and  irreparable  injury  and  dam- 
age to  the  plaintiff  and  Its  business;  that 
plaintiff  has  no  plain,  speedy,  and  adequate 
remedy  at  law. 

By  reason  of  the  facts  so-  allied,  the 
plaintiff  prayed  for  a  Judgmmt  decreeing 
that  said  purported  ordinance  has  no  opera- 
tion or  ^ect  as  to  the  plaintiff,  that  the 
plaintiff  has  a  right  to  conduct  its  business 
without  procuring  the  license  provided  for  In 
the  purported  ordinance  and  without  paying 
the  fees  0xed  therein,  and  that  the  defendant 
city,  its  oflleers  and  agents,  be  enjoined  frcHu 
attempting  to  enforce  any  of  the  provisions 
of  said  purported  ordinance  against  the 
j)lalntlff. 

The  defendants  demurred  to  the  complaint 
upon  the  grounds  that  the  court  has  no  ju- 
risdiction of  the  subject  of  the  action,  and 
that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  against 
the  defendants  or  any  of  them.  The  demurrer 
hnvin):  been  overruled,  defendants  declined 
I  to  answer,  and  a  decree  was  entered  In  tm- 
vor  of  the  plaintiff  In  accordance  with  the 
prayer  of  the  eomplalnti  The  defendants 
appeal  from  the  judgment. 

[1]  Aside  from  the  contention  (which  wm 
be  considered  later  herein)  that  the  ordi- 
nance is  void  by  reason  of  excesstre  penal- 
ties provided  therein,  no  attack  is  made  ui>- 
on  its  validity.  If  It  be  true  in  fact  that 
the  plaintiff  in  the  course  of  its  business 
limits  Itself  to  the  business  of  an  insurance 
company,  then  It  Is  not  subject  to  the  pro- 
visions of  the  ordinance,  or,  in  other  words, 
tlie  ordinance  does  not  apply  to  the  plaintiff 
and  Its  business.  The  ordinance  does  not  in 
any  way  dlsr^rd  the  provisions  of  the  Con- 
stitution to  which  reference  b%s  been  made. 
This  being  so,  the  plaintiff's  action  is  one 
wherMn  it  seeks  to  enjidn  certain  officers  of 
the  defendant  city,  charged  with  the  oiforce- 
ment  of  Its  laws,  from  wnmgfoUy  p^08ec1I^ 
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Ixig  the  plaintiff  by  accnsinK  It  of  the  com- 
mlsston  of  a  mlsdemeaDor  In  tbat  It  bas 
violated  the  proTlsl<ms  of  a  valid  ordinance. 
TTbe  case  Is  practically  the  same  as  It  would 
be  If  these  officers  were  threatening  to  pros- 
ecute the  idftlntlff  for  conducting  a  grocery 
badness  without  obtatuiag  a  license  requir- 
ed by  the  ordinance,  when  In  fact  the  plain- 
tiff was  not  condncttng  or  pr(Qx>slng  to  con- 
duct a  grocery  business  In  the  city  of  Los 
Angdes.  It  8e«ns  very  clear  that  an  In. 
Jnnetlw  will  not  be  granted  to  protect  any 
person  from  prosecaticmi  for  the  alleged  com- 
mlssltm  of  a  criminal  irfEense  by  proving  to  a 
court  of  equity  that  he  is  not  guilty  of  such 
offense.  The  court  having  Jurisdiction  over 
criminal  offenses  is  the  forum  In  which  «n(di 
questions  of  fact  must  be  determined. 

"Coorts  of  equity  will,  in  proper  casea,  en- 
join the  attempt  to  enforce  a  law  or  ordinance 
making  certain  acts  a  criminal  offense  and  im- 
posing a  panishment  therefor,  where  the  law 
or  ordiimnce  is  invalid  and  its  enforcement  will 
injure  or  destroy  the  plaintiff's  property  or 
property  rigbts.  •  •  •  These  however,  are 
all  cases  where  the  penal  law  was  considered  in- 
valid. *  *  *  We  know  of  no  principle  of 
Jarisprudence  which  authorizes  a  court  of  equi- 
ty, on  the  grotind  that  it  wiU  prevent  a  multi- 
plicity of  actions,  or  that  it  will  prevent  an  in- 
jurious interference  with  plaintitTs  boslnesa,  to 
proceed  to  investigate  as  to  the  truth  of  crim- 
inal charges  that  have  been  or  may  be  preferred 
against  him,  to  hear  the  evidence  in  regard  to 
bis  guilt  or  innocence,  to  determine,  in  advance 
of  the  decision  of  the  lawfully  constituted 
criminal  conrts,  the  question  of  his  guOt  or  in- 
nocence of  pending  charges  and  his  probable 
guilt  or  innocence  of  future  cbat^es,  and,  if 
fonnd  in  hia  favor,  to  forestall  the  action  of  the 
law  courts  and  enjotn  the  enforcement  of  a 
constitutional  and  valid  law  against  him,  on 
the  sole  ground  that  there  is  not,  and  never  wUj 
be,  suffident  evidence  of  bis  goUt."  Sullivan 
V.  San  Frandsco  Gas,  etc.,  Co.,  148  Osl.  368, 
83  Pae.  156,  S  B.  A.  (N.  B.)  401,  7  Ann. 
Cas.  B74. 

[2]  Respondent,  while  conceding  the  valid- 
ity of  the  ordinance  In  all  other  respects, 
contends  that  by  reason  of  severe  and  rig- 
orous  penalties  imposed  thereby,  Its  enforce- 
ment against  the  plaintiff  will  constitute  a 
denial  of  due  process  of  law  and  of  the  equal 
protection  of  the  laws.  The  doctrine  relied 
upon,  in  so  far  as  It  has  the  support  of  Judi- 
cial authority.  Is  declared  In  Ex  parte  Young, 
209  TJ.  S.  123,  S2  L.  Ed.  714,  13  L.  R.  A.  (N. 
S.)  932,  14  Ann.  Cas.  764.  This  decision  has 


been  aj^roved  In  many  later  cases,  some  of 
whldi  are  mentioned  in  the  brief  of  respond- 
ent herein.  As  stated  by  connsd  for  re- 
spondent: 

It  was  determined  in  Ex  parte  Young  "sub- 
Btantially  as  fdllows:  That  when  the  penalties 
for  disobedience  of  a  law  are  by  fines  or  Im- 
prisonment so  heavy  and  severe  that  the  per- 
sons affected  thereby  are  as  a  practical  prop- 
osition prevented  from  resorting  to  the  courts 
for  the  purpose  of  determminif  ike  validity  of 
the  statute,  they  are'  thereby  denied  the  equal 
protection  of  the  law  and  their  property  render- 
ed liable  to  be  taken  without  doe  process  of 
law,  and  that  such  statute  la  therefore  void 
as  bciog  in  conflictt  with  the  Constitution  of 
the  United  States." 

We  have  underscored  the  clause  in  coun- 
sel's statement  whlc^  differentiates  that  de- 
cision, and  Oiose  which  have  followed  it. 
from  the  case  at  bar.  There  Is  nothing  In 
the  preset  action  evincing  a  purpose  of,  or 
necessity  for,  determining  the  validity  of  the 
provisions  of  the  ordinance  whereby  license 
fees  are  Imposed  upon  persons  conducting 
the  businesses  apedfled  therein.  In  Ex  parte 
Young,  supra,  the  Supreme  Court  of  the 
United  States  quoted  from  its  earlier  ded- 
elon  In  Cotting  v.  Godard,  183  U.  S.  79,  at 
page  102.  22  Sup.  Ct.  30.  at  page  39,  46  L.  Ed- 
at  page  106,  as  follows : 

"It  is  doubtless  true  that  the  state  may  Im- 
pose penalties  such  as  will  tend  to  compel 
obedience  to  its  mandat«»  by  all,  individnnls  or 
corporations,  and  If  extreme  and  cumulative 
penalties  are  imposed  only  after  there  has  been 
a  final  determination  of  the  validity  of  the 
statute,  the  question  would  be  very  different 
from  that  here  presented.  But  when  the  Legis- 
lature, in  an  effort  to  prevent  any  inquiry  of 
the  validity  of  a  particular  statute,  so  burdwiB 
any  challenge  thereof  in  the  courts,  that  the 
party  affected  is  necessarily  constrained  to 
submit  rather  than  take  the  chances  of  the  pen- 
alties imposed,  then  it  becomes  a  serious  ques- 
tion whether  fht  party  Is  not  deprirod  of  the 
equal  iwoteetion  of  the  laws." 

This  was  very  far  from  a  declaration  that 
one  who  la  not  challenging  the  validity  of  a 
statute  upon  any  other  ground  will  by  rea- 
son of  the  severity  of  the  penalties  pre- 
scrll!>ed  by  the  statute  be  entitled  to  a  decree 
restraining  the  officers  of  the  law  trom  pros- 
ecuting bim  for  alleged  violation  of  sudi 
statute.  ' 

Ttm  Jn^ment  Is  revosed. 

We  amcur:  SHAW,  J.;  JAUBS.  J. 
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(52  Cal.  App.  316) 

FAVORITE  et  DX.  V.  SUPERIOR  COURT  OF 
CALIFORNIA  IN  AND  FOR  SAN  BER- 
NARDINO COUNTY  tt        (CIV.  3524.) 

(IMstrict  Court  of  Appeal.  Second  INstrlct,  Di- 
Tision  1.  California.   Aprfl'20,  1921.) 

1.  Mandamus  «=>l54(2)~Petltlon,  sot  showing 
what  parties  appeareil  or  what  objections 
were  urged  to  order  complained  ef,  Is  lasuffl- 
olent  for  a  peremptory  writ. 

In  a  proceeding  for  writ  of  mandate  against 
the  superior  court  to  enforce  contempt  proceed- 
ings, where  the  petition  mer^  ehowed  that 
the  matter  was  heard  and  the  order  dismiased, 
and  not  whether  the  adverse  parties  appeared, 
or  what  objections  might  bare  been  urged 
against  the  order.  If  anj,  ■  peremptory  writ  was 
properly  refused. 

2.  Coatanpt  «=92l— Court  bald'wltliout  JurU- 
6kU9M  to  erdar  oorporatlou  to  exhibit  its 
boolu  to  plalatiff  io  aetlon  for  damases. 

It  was  the  dnty  of  plaintiffs.  In  an  action 
against  n  corporation  and  others  for  damages 
caased  tbrongh  defendant's  acts  In  obtaining 
contracts  with  plaintifEs,  and  becaase  of  frauds 
committed  in  connection  therewith,  to  have 
secured  all  lnformati<Hi  essential  to  the  desig- 
nation of  the  parties,  including  the  stockhold- 
ers' names  and  shares  held  tqr  eadi  beforo  com- 
mencing their  action,  so  tlut  the  court  was 
without  Jurisdiction  to  make  an  order  reqaiiing 
the  coiporution  to  exhibit  its  books  to  plaiotiffs, 
so  that  a  contempt  order  should  not  be  en- 
forced. 

3.  DIaoovory  ^^»9S— Order  requiring  eorpora- 
tlOB  to  oxhIMt  books  should  not  be  granted 
upoa  ox  parte  applieatloa,  bit  only  after  no- 
tioa. 

In  an  action  against  a  corporation  for  dam- 
ages in  procuring  contracts  from  plaintiffs  and 
for  fraud,  held  that  an  order  that  the  corpo- 
ration exhibit  its  books  to  the  plaintiff  to  fur- 
nish information  as  to  stockholders  and  the 
amount  of  stock  held  eacb  was  not  an  order 
to  be  granted  in  the  first  instance  upon  ex 
parte  applicaticm  under  Code  Civ.  Froc.  f  IWi, 
declaring  that  such  may  be  made  at  chambers 
by  judges  of  the  superior  court,  but  could  only 
be  secured  after  notiice  to  the  opposite  party, 
in  the  same  manner  as  preecribed  for  securing 
of  inspection  of  documents  by  the  proTislons  of 
section  IQOO. 

4.  Mandaaaa  «=9»ISf  (4)— Peremptory  writ  to 
oompel  contempt  prooesdings  dented,  where 
order  vMatod  was  omaooaiiy  nado. 

Where  an  order  of  the  superior  court  that 
a  corporation  exhibit  to  plaintiffs  certain  books 
was  improper,  the  court  had  aathority  to  va- 
cate it  OS  having  been  inadvertently  made,  and 
to  dismiss  the  proceeding,  and  where  the  facts 
were  presented  in  answer  to  the  order  to  show 
cause  why  the  circuit  court  should  not  be  com- 
pelled by  mandamus  to  proceed  against  the  of- 
ficers of  the  corporation  tor  contempt  for  vio- 
lation of  audi  order,  the  peremptory  writ  should 
be  denied. 

Petition  by  O.  J.  M.  Favorite  and  wife  for 
writ  of  mandate  against  the  Superior  Court 


TLBPORTER  (CaL 

of  the  State  ol  GaUfomla  la  and  for  San 
Bernardino  County  and  J.  W.  Cortls,  Judge 
thereof.'  Alternative  writ  was  issued.  Per^ 
emptory  writ  denied. 

D.  B.  Chapln,  of  Lob  Angdea,  ftn-  peCitloD' 
an. 

Adair  ft  Winder,  o£  Blre^d^  tor  TmpoaA- 
wts. 

JAMBS,  J.  Pettttonen  proaeciite  tUa 
inooeedlng  for  flie  purpose  of  obtaiidne  a 
writ  of  mandate  to  compAl  the  reapondent 
superior  court  to  enforce  contempt  proceed- 
IngB  iw^inst  the  secretary  of  tbe  SeenrUy 
Inyestment  Company,  a  corporation,  tike  al- 
leged eoDtempt  consisting  in  the  refusal  of 
said  secretary  to  obey  an  wder  requiring 
that  be  exblbit  to  tlie  petltionen  tbe  stock 
books  of  the  corporation  in  ordtt  tlut  titer 
mljfht  ascertain  tbe  names  of  the  stocUbold' 
ers  and  the  number  ct  shares  owned  by  eadL 
Petttionera  had  insisted  upm  that  rl|^  nn* 
der  tbe  terms  of  section  878  of  tlie  CMl 
Code,  as  alleged  creditoni  of  the  corp(»atloii. 
By  the  petition  filed  herein  petitioners  show 
that  at  the  time  of  the  commencement  of  tills 
proceeding  there  was  pending  in  the  snj>erlar 
court  of  the  county  of  Saa  Bernardino  aa 
action  wtier^  these  petitioners  .were  the 
plaintiffs  and  tbe  Security  Investment  Com- 
pany and  others  detmdants,  whldb  action 
was  one  to  secure  judgment  for  a  large 
amount  of  damages  alleged  to  have  beoi 
caused  to  the  plaintiffs  through  certain  acts 
of  the  defendant  corporation  In  obtaining  the 
contracts  of  the  plaintiffs,  and  becaiise  of 
acts  of  fraud  committed  In  connection  there- 
with. The  petition  shows  that  In  the  actioi 
referred  to  there  were  named  as  defoidauts 
more  than  100  persons  and  corporations  fic- 
titiously designated,  whose  connection  with 
the  action  was  shown  by  an  allegation  In 
the  complaint  that  such  fictitiously  named 
parties  were  stockholders  In  the  corporation 
defendant,  and  that  the  particular  names 
and  the  amount  of  stock  held  by  each  were 
unknown  to  the  plaintiffs.  The  petition 
herein  further  recites  that  the  superior  court 
In  that  action  made  its  order  requiring  the 
plaintiffs  to  amend  their  complaint  and 
shQw  the  true  names  and  the  number  of 
shares  of  stock  held  by  the  various  persons 
and  corporations  therein  fictitiously  desig- 
nated; that  in  order  to  obtain  that  informa- 
tion plaintiffs  made  a  written  application,  and 
filed  the  same  in  the  court  wherein  the  ac- 
tion was  pending,  which  application  set 
forth  that  plaintiffs  were  creditors  of  the 
defendant  corporation;  that  they  had  de- 
manded leave  to  inspect  the  iKwks  of  the  cor- 
poratlcm  for  the  purpose  of  obtaining  tiw 
names  and  number  of  shares  of  the  stock- 
holders, and  that  such  demand  bad  been  re- 
fused; further  stating  that  In  order  to  com- 
ply .with  the  direction  of  the  court  requlrins 


«B»rer  oUwr  eawi  sm  same  topic  and  KBT-NXIUBBR  la  aU  Kv-Nombered  Dlswta  and  XodesM 


Digitized  by  Google 


ObL) 


FAYOBITE  r.  BUFEBIOB  OOUBT 

<19S  F.) 


1006 


an  anmdment'  to  be  made  to  the  complaint  It 
.was  necessary  that  the  information  be  secur- 
ed. Xhe  petition  further  shows  that  upon  the 
filing  of  that  aiK>llcation,  wbltA  was  presented 
ex  parte  and  without  notice  to  the  corporation 
or  Its  officers,  the  superior  court  made  Its 
order  requiring  the  Btodk  bot^s  of  the  Secu- 
rity Investment  Company  to  be  exhibited  to 
the  plalntUCs.  ^Die  petition  further  shows 
that  the  order  so  made  .was  served  upon  the 
secretary  of  the  corporation,  and  that  tbe 
secretary  refused  to  comply  therewith;  that 
thereafter  these  petlUfmars  applied  to  the 
superior  court  for  an  order  requiring  said 
secretary  to  appear  and  show  cause  why  he 
should  not  be  punished  for  contempt  In  dls- 
obeying  tbe  order  of  the  court  In  the  peti- 
tion It  is  then  alleged. 

"That  on,  to  wit,  the  14th  day  of  February, 
19^,  said  order  to  show  cause  cams  on  for 
hearing  before  ssid  court  and  Jndge,  and  said 
court  and  jndge  tb«n  and  there  made  and  en- 
tered an  order  diBmiBslng  tbe  same,  and  re- 
fused and  still  refases  to  enforce  said  order. 
That  the  said  judge  had  no  discretion  to  grant 
or  refnae  an  order  for  an  attachmmt  for  tbe 
eontempt  in  said  matter,  but  was  bound  in  law 
to  Isaoe  it." 

Altemattve  writ  was  Issued  her^  In  re- 
901186  tbraeto  respondent  demurred  to  tbe 
soffldency  at  the  flacts  stated  in  the  petition, 
and  upon  the  issue  of  law  so  raised  the  mat- 
ter .was  submitted  for  final  determination. 

II]  In  order  to  determine  whether  the  ac* 
ti<m  of  tbe  trial  judge  in  dismissing  the  or* 
der  to  show  cause  was  without  Justlficatton, 
it  is  necessary  that  it  be  made  to  appear 
what  partlcnlar  matters  were  before  the 
court  upon  the  hearing  of  tbe  order  to  shaw 
cause.  Hie  petlttoi  shows  merdy  that  the 
mattto  came  on  for  hearing,  and  that  the  or- 
der was  dismissed.  Whether  tbe  adverse 
pertleii  appeared,  and  as  to  wbat  <A>jectl<nis 
might  have  there  been  urged  against  the  or* 
der  as  made,  if  any,  we  are  not  advised,  and 
this  ctmdltiiui  of  the  petition  affords  sufficient 
reason  In  itself  why  per^ptory  writ  should 
be  witbhdd. 

[2]  However,  several  points  are  urged  on 
behalf  of  respondent  in  opposition  to  the 
prayer  for  tbe  writ,  chief  of  which  ate: 
First,  that  the  court  In  tbe  action  r^rred 
to  had  no  jurisdiction  to  make  an  order  re- 
quiring the  corporation  to  exhibit  Its  books 
to  plaintiff;  second,  that  if  Jurisdiction  to 
make  an  order  of  that  purport  be  conceded, 
that  BUdi  order  could  not  be  granted  upon 
an  OK  parte  application,  but  could  only  be 
secured  after  notice  to  the  <9posite  party,  in 
the  same  manner  as  Is  prescribed  for  the 
securing  of  inspection  of  documents  by  tbe 
provteicms  of  section  1000,  Code  of  dvil  Pro- 
oednre.   We  are  inclined  to  agree  with  re- 


si>ond^t  as  to  both  of  these  positions.  It 
was  the  duty  of  plaintiffs  In  the  action  re- 
ferred to,  to  have  secured  all  Information 
essential  to  the  designation  of  the  parties,  to 
.wit,  the  names  of  the  stockholders  and  the 
number  of  shares  held  by  each,  before  com- 
mencing tbeiT  action.  That  suit  in  no  way 
Involved  an  issue  to  obtain  a  disclosure  of 
the  names  and  Bto<^  holdings  of  the  flcti* 
tlously  designated  defendants.  It  was  an  ac- 
tion purely  for  damages  and  does  not  fall 
within  the  holding  of  State  ex  rel.  Watklna 
V.  Donnetl  Mfg.  Co..  129  Ma  App.  206,  107 
S.  W.  1112,  where  the  Mtasonrl  Court  of  Ap- 
peal said: 

''When  a  proceeding  in  equity  is  pending  be- 
tween tbe  same  parties  at  tbe  time  of  tbe  ap- 
plication for  mandamus.  In  which  suit  thr  re- 
lief Boogbt  by  mandamus  could  be  folly  ad- 
ministered, it  Is  entirely  proper  for  tbe  court 
to  decline  to  Issne  tbe  writ" 

This  authority  was  cited  by  petitioners  in 
resp(mse  to  respondent's  claim  that  the 
plaintiffs  In  the  superior  court  action  diould 
have  proceeded  by  mandamus  to  obtain  tbe 
inspecticni  desired,  that  remedy  being  declar- 
ed a  proper  <me  hi  Johnson  v.  Lengdon,  136 
Cat  624,  67  Pac.  lOClO,  87  Am.  St  Rep.  166. 

[t]  Under  respondent's  second  point  we 
are  of  the  opinion  that  the  order  made  .was 
not  one  to  be  classified  as  of  the  kind  "nsual- 
ly  granted  in  tbe  first  instance  upon  ex  parte 
application."  as  section  166,  Code  of  Civil 
Procedure,  declares  may  be  made  at  cbam- 
bers  by  Judges  of  the  superior  court  The 
ctHrporatlon  and  Its  officers,  had  they  been 
given  notice,  mijAt  have  resisted  the  applies^  . 
tlon  for  the  ordn  by  a  showing,  for  instance, 
that  tbne  wen  no  stockholders  In  any  num- 
ber other  than  those  particularly  named  in 
plaintUTs  complaint,  and  that  would  have 
been  a  complete  answer  to  the  aivUcatlon. 

t4|  As  before  stated,  we  are  unable  to 
determine  from  the  petition  what,  it  any- 
thing was  presented  to  the  trial  court  on  the 
return  day  of  the  contempt  order.  If  the 
order  was  bniffoper  to  he  made  upon  ex  parte 
application,  as  we  think  it  was,  tbe  court 
had  aufliority  to  vacate  it  as  haviug  been 
inadvertoitly  made,  and  to  dismiss  the  pro- 
ceeding. Section  937.  Code  Civ.  Proc  If 
tects  were  presented  In  answer  to  the  <nrder 
to  show  caose,  furnishing  reason  why  the 
court  should  refrain  from  further  proceeding 
against  the  officors  of  the  corporation,  the 
order  dismissal  would  i^ialn  be  fully  jus- 
tlfled.  For  tbese  reasons  we  think  that  this 
court  should  decline  to  issue  the  writ 

Peranptory  writ  is  denied,  .with  costs  to 
respondmt. 

We  ooocnr:   OONBBT.  P.  J.;  SHAW,  J. 
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<52  Cal.  App.  452) 

PORTER  V.  PORTER.   (Civ.  2834.) 

(District  Oonrt  of  Appeal,  Second  District,  Di- 
Tikoii.l«  Oalifornifl.  fiiay  2,  1921.) 

Divorce  «=»37(f4)— Facts  Insufflclent  tft  skew 
"willful  neglect  of  husband  to  provide  wife 
the  oommon  neoessarlee  of  life." 

Where,  shortly  after  their  marriage,  the 
hasbaod  enlisted  in  the  United  States  Army, 
the  nation  then  being  at  war,  and  some  montlis 
after  enlistment  arranged  an  allotment  out  of 
Ub  army  pay  so  that  the  wife  received  $30  per 
month,  and  it  did  not  appear  that  the  husband 
was  able  to  pay  anything  more,  there  was  no 
"vUlfnl  neglect  to  provide  for  the  wife  the 
common  necessaries  of  life"  ^thin  Civ.  Oode, 
1 10(^  BO  aa  to  warrant  divorce. 

Appeal  from  Superior  Court,  Los  Angeles 
Ootmty;  Buss  Aveiy,  Judge. 

Action  for  divorce  by  L.  Mae  POTter 
against  Boss  O.  Porter.  From  a  Judgment 
daiying  divorce,  plaintiff  appeals.  AfflrmM. 

O.  P.  Johnson,  oC  Los  Angeles,  for  app^ 
lant 

CONRBT,  P.  J.  Appeal  by  the  plaintiff 
Irom  judgment  denying  her  application  for  a 
divorce  from  the  defendant.  There  were  two 
causes  of  action  set  out  in  the  complaint,  one 
being  on  account  of  willful  desertion  and  the 
second  on  account  of  willful  n^lect.  The 
parties  were  married  on  April  11,  1017,  at 
Los  Augetes,  California.  On  April  9tli  de- 
fendant bad  enlisted  In  the  United  States 
Army.  On  the  13th  he  was  required  to  re- 
port for  duty,  and  was  still  absent  in  that 
service  on  May  6,  1918,  when  the  complaint 
In  this  action  was  filed.  Personal  service  of 
the  summons  and  complaint  was  made  upon 
the  defendant  in  the  county  of  San  Di^o. 
His  default  on  nonappearance  was  duly  en* 
tered.  Nevertheless,  an  attorney  appointed 
by  the  court  appeared  to  represent  defend- 
ant at  the  trial. 

Appellant  contends  that  the  court  erred  in 
denying  a  decree  of  divorce  "for  the  reason 
that  desertion  is  purely  a  matter  of  Inteut, 
and  our  contention  Is  that  the  int^t  to  de- 
snt  was  clearly  shown  In  his  case."  The 
evidence  consists  of  the  testimony  of  the 
plaintiff  and  of  her  mother,  together  with  a 
letter  of  the  defendant  to  the  plaintiff  dated 
April  7,  191S.  The  testimony  entirely  fails 
to  show  any  abandonment  of  the  plaintiff  by 
the  defendant  at  the  time  when  he  responded 
to  the  call  for  service  In  the  army.  The  let- 
ter shows  that  at  the  time  of  writing  defend- 
ant bad  decided  that  he  would  not  again  live 
with  the  plaintiff,  but  it  likewise  indicated 
that  he  had  ver?  recently  arrived  at  that  de- 
dston. 

The  evidence  is  equally  Insufficient  to 
prove  willful  neglect  of  the  husband  In  fall- 
ing to  provide  for  his  wife  the  common  nec- 


essaries of  life,  he  havli^  the  ability  to  do  so. 
Civ.  Code,  f  105.  In  November,  1917,  the  de- 
fendant arranged  for  an  allotmoit  to  her  out 
of  his  army  pay,  and  from  the  time  when 
that  went  into  effect  untU  the  trial  of  this 
action,  she  was  receiving  that  allotment, 
amounting  to  $80  per  month.  There  is  no 
evidence  that  def«idant  was  able  to  pay  any- 
thing more.  'Wlllfol  desertion  or  willful 
neglect  must  continue  fcr  one  year  before  ei- 
ther Is  a  ground  for  divorce^  The  plaintiff 
failed  to  establish  a  case  on  eitba  of  the 
grounds  stated.  The  ai^ieal  Is  entlieir  wifli- 
out  m^t. 
The  judgmoit  is  affirmed. 

We  concur:   SHAW,  J. ;  JAMES,  J. 


(52  Cal.  App.  m 
HANNA  V.  DE  KOCH.   (Civ.  3275.) 

(District  Court  of  Appeal,  Second  District,  Di- 
vision 2,  California.   April  28,  1921.) 

1.  Venus  4s»S6— Petition  for  change  of  plaM 
of  trial  must  be  accompanied  by  writtsa  dt- 
mand. 

In  addition  to  [letition  for  change  of  pitce 
of  trial  and  moving  papers,  a  demand  mnst  be 
made  In  writing  as  required  by  Code  CSv.  Prac 

S  396. 

2.  Venue  ^3>66— Affidavit  of  merits  must  state 
facts  showing  good  defense. 

Affidavits  of  merits  filed  with  a  petition  for 
change  of  place  of  trial  was  not  suffident, 
where  it  was  to  the  effect  that  appellant  had 
stated  "her"  ease  to  her  counsel  and  tliat  he 
had  advised  her  that  she  had  a  good  defeaie; 
a  statement  of  "her"  case  not  being  *^e' 
case  under  Code  Olv.  Proc  f  806. 

Appeal  from  Superior  Court,  Santa  Bar- 
tiara  County;  S.  B.  Crow,  Judge. 

Action  by  W.  H.  Banna,  doing  badness 
under  the  firm  name  and  style  of  the  Santa 
Barbara  Realty  Company,  against  Smna 
De  Koch.  From  an  order  denying  motion  tor 
change  of  venue,  defoidant  appeals.  Af- 
firmed. 

J.  W.  Smith,  of  Santa  Barbara,  and  J.  U&dt 
Love,  Of  Los  Angeles,  for  appellant. 

Balaam  &  Balaam,  of  Santa  Barbara,  for 
respondent. 

WORKS,  J.  This  is  an  at^)eal  from  an 
order  denying  a  motion  for  a  change  of  place 
of  trial.  The  motion  was  denied  upon  the 
groimds  that  appellant  had  failed  to  demand, 
in  writing,  that  the  trial  of  the  cause  be  bad 
in  the  proper  county,  and  that  she  had  filed 
no  sufficient  affidavit  of  merits,  both  as  le- 
qulred  by  Code  of  Civil  Procedure,  {  396. 

[1]  The  appellant  concedes  that  she  pre- 
sented no  "demand"  In  terms,  but  she  cod- 
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tends  that  demand  was  snbstaDtlally  made 
in  otber  papers  filed  in  the  proceeding.  She 
refers  to  her  petition  for  change  and  to  a 
certain  notice  that  the  matter  would  be  heard 
at  a  stated  time.  We  discover  nothing  in 
these  papers  to  differentiate  them  from  others 
of  their  kind,  and  to  determine  that  their 
contents  obviated  the  necessity  for  a  demand 
would  be  to  hold  that  no  demand  is  neces- 
sary in  any  proceeding  for  change.  A  pe- 
tition, or  motion,  in  eacti  a  proceeding  wUI 
always  acquaint  the  other  party  with  the 
fact  that  a  change  is  desired,  but  that  Is  not 
sufficient  The  statute  specifically  requires 
that,  in  addition  to  the  moving  papers,  a  de- 
mand be  made  (Code  CIV.  Froc,  |  396 ;  P^- 
nle  v.  Vlsher.  W  Cal.  323,  29  Paa  7U),  and 
we  cannot  legislate  the  provision  out  of  exist- 
ence. 

[2]  The  affidavit  of  merits  was  to  the  ef- 
fect that  appellant  bad  stated  her  case  to 
her  counsel  and  that  he  had  advised  her  that 
she  had  a  good  defense.  Such  affidavits  have 
been  held  Insufficient,  times  almost  without 
number.  People  v.  Larue,  66  Cal.  235,  5 
Pac.  157 ;  Martin  t.  Superior  Court,  176  Cal. 
289,  168  Pac.  135,  U  R.  A.  1918B,  313.  A 
statement  of  her  case  is  not  a  statement  of 
tbe  case,  but  only  a  statement  of  her  defense. 

The  order  is  affirmed 


We  concur: 
CBAIO.  J. 


FINLATSON,     P.  J.; 


<52  Cal.  App.  3S6) 

PEOPLE  V.  MARSIGLIA.   (Cr.  750.) 

(IMstrict  Gonrt  of  Appeal.  Second  District,  Di- 
vision 2,  Oalifomia.   April  29,  1921.) 

1.  Criminal  law  «s>l  I29<3)— Leading  qaet- 
tlons  objeeteil  to  must  be  pointed  out  ln*aB- 
slgameate  of  error. 

Where,  in  a'ssignments  of  error,  accosed 
asserts  that  the  coort  erroneoasly  permitted 
the  prosecQtioD  to  ask  leading,  sa^estive,  and 
impeaching  questions,  but  the  qaeatioos  com- 
plained of  are  not  pointed  oat,  the  appellate 
court  is  not  required  to  consider  such  assign- 
ments. 

2.  Witnesses  «=>380( 5)— State's  witness,  nn. 
eocpectedly  failing  to  identify  accused,  could 
be  questioned  as  to  his  testimony  at  pre- 
liminary examination. 

Under  Code  Civ.  Proc.  8  2052,  where  wit- 
nesses for  the  prosecution  failed  at  the  trial 
to  identic  accused  as  the  person  who  com- 
mitted the  crime,  it  was  not  error  fw  the  pros- 
ecuting attorney  to  read  from  the  transcript 
of  testimony  given  by  such  witnesses  at  the 
preliminary  hearing,  wbiclt  identified  accused, 
and  to  ask  tbem  if  they  so  testified;  no  ob- 
jection being  made  at  the  time  on  tbe  ground 
that  the  transcript  was  not  shown  to  the  wit- 
nesses before  they  were  questioned  concern- 
ing it,  nor  that  the  prosecnting  attorney  did 


not  indicate  surprise  at  th^  failure  to  ld«i- 
tify  accused. 

3.  Witnesses  «=»380 (5)— Whether  party  sur- 
prised at  testimony  of  one  wdtness  a  ques- 
tion for  trial  oonrt'a  discretion. 

Whether  a  party  is  so  surprised  at  the  tes- 
timony of  his  own  witness  at  the  trial  as  to 
justify  allowing  the  party  to  show  prior  incon- 
sistent statements  or  tesUmony  of  the  witness 
JieltR  discretionary  with  the  tri^d  court. 

4.  Criminal  law  «s>l035<3)—Timely  objeotlon 
must  be  made  to  prejodloial  remarks  by  court. 

Upon  objection  to  the  admission  of  ac- 
cused's written  confesdon,  the  eourt^s  state- 
ment that  it  did  not  appear  to  him  that  the 
confession  had  been  procured  by  force,  threats, 
or  promises  hel^i  not  reviewable,  where  no  ob- 
jection was  made  at  the  time,  for  misconduct 
on  the  part  of  tbe  court  Is  not  considered  on 
appeal  unless  the  party  complaining  promptly 
made  assignment  of  misconduct  thereon  so  that 
the  court  was  given  opportunity  to  prevent 
prejudice,  especially  where  the  remark,  as  here, 
was  not  such  that  any  prejudicial  influence 
therefrom  could  not  have  been  remored  if 
timely  objection  had  been  made. 

Appeal  from  Superior  Court,  Los  AngeleB 
County;  Louis  W.  Myers,  Judge. 

Gaspard  M.  Marslglla  was  convicted  of  rob- 
bery and  also  of  rape,  and  appeals.  Affirmed. 

Le  Roy  D.  Bamett,  of  Loe  Angrtfw,  for  ap- 
pellant 

U.  S.  Webb,  Atty.  Gen.,  and  Arthur  Eeetdi. 
Deputy  Atty.  Gen.,  tor  the  Pe(vl& 

OBAIG,  X  The  d^endant  was  owvlcted 
of  the  orlme  4^  robbery  and  also  of  the  crime 
of  rape.  Tbe  cases  were  consolidated  and 
tried  together.  The  appeal  is  taken  from  the 
Judgment  and  order  dmying  moUon  tor  new 
trial.  On  the  night  of  February  17,  1920.  It 
was  charged  tiiat  Mandglla  and  his  two  co- 
defendants,  Mike  B.  GiMizales  and  Frank 
Macchian^,  at  tbe  point  of  revolvers,  hdd 
up  and  robbed  Leon  Esquerre  and  Blarie 
Gradenne  and  committed  the  crime  of  rape 
against  Marie  Oradoine.  On  Oie  trial  Ba- 
Querre  and  Marie  Gradrane  testified  to  the 
facts  constituting  the  ofE^ses,  and  a  written 
confession  signed  by  all  three  of  the  defend- 
ants was  Introduced  in  evtdoice.  The  de- 
fendant Marslglla  alone  aK>ealB  at  this  time. 

[1]  Ai^llant  has  made  three  asslgmnoita 
of  error.  In  the  first  two  It  Is  asserted  that 
the  court  erroneously  permitted  the  prosecu- 
tion to  ask  "leading,  suggesttve,  and  Impeach- 
ing questions."  The  questions  complained  of 
are  not  pointed  out.  and  under  such  a  cir- 
cumstance the  record  is  not  In  sotii  a  condi- 
tion as  to  justify  a  consideration  of  these  as- 
signments of  error  upon  appeal.  Pec^le  v. 
McLean,  135  Cal.  306,  67  Pac  770;  People 
V.  CebuUa,  137  Cal.  314,  70  Pac.  181;  People 
V.  Woon  Tuck  Wo,  120  Gal.  297.  62  Pac.  838. 

However,  from  the  discussion  ta  aK>el- 
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lanf s  brief  and  a  careful  perusal  of  the  rec- 
ord we  conclude  that  the  rulings  complained 
of  were  those  permtttlDg  the  prosecuting  at- 
torney to  ask  of  certain  witnesses  for  the 
prosecutloa  questions  concerning  testimony 
given  by  them  at  the  preliminary  examina- 
tion. This  was  done  In  connection  with  the 
witness  Marie  Gracleune  and  also  the  wit- 
ness Esquerre.  Section  2062  at  the  Code  of 
Civil  Procedure  provides: 

**A  witness  may  also  be  impeached  by  .evi- 
dence that  be  has  made,  at  other  times,  state- 
mcntg  incoasistent  with  Iiis  preseut  teRtimony; 
but  before  this  can  be  done  the  Btatements 
most  be  related  to  him,  with  the  circamatancca 
of  time,  places,  and  persons  present,  and  be 
must  be  aalied  whether  he  made  such  state- 
ments, and,  if  80,  allowed  to  explain  them.  If 
the  statements  be  in  writing,  they  must  be 
shown  to  the  witness  before  any  question  Is 
pnt  to  hhn  eonceming  tbem.^ 

Esquerre  was  called  as  a  witness  for  the 
prosecution.  He  testified  that  be  could  not 
Id^tl^  the  defwdant  HacchlaroU  u  cme  of 
the  men  who  committed  ttie  ottoises  diarged. 
Whereupon  the  prosecutiug  attorney,  over  the 
objection  that  the  question  was  "argumen- 
tlve,  leading,  and  suggestive"  and  "inctmipe- 
teni  Irrelevant,  and  immaterial,  and  not 
prcqper  direct  uamlnatlon,  leading  and  sug- 
gestlve,"  and  also  taidlng  "to  bnpeacb  bis 
own  witness,**  was  permitted  to  read  trom 
the  transcript  of  tbe  testimony  of  Esqnerre 
given  at  the  prdlminaiy  heaili^  In  tbe  same 
case  as  Cdlows: 

*'Q.  Now,  what  two  took  her  out  of  the  ma- 
chine and  across  the  street?  A.  Those  two 
over  there.  Q.  Referring  to  Gonsales  and  Mar- 
sl^T  A.  Tea,  sir." 

And  file  witness  was  asked  If  be  so  tesU- 
fled.  Other  similar  excerpts  were  read  from 
file  transcript  which  cl»rly  contradicted  the 
testimony  of  tiie  witness  tbea  on  tbe  stand 
to  tbe  ^ect  that  be  could  not  Identify  Mar- 
siE^  as  havli^  been  present  and  having 
taken  part  In  the  commission  of  the  rob- 
bery and  rape. 

[2,  S]  None  of  tbe  objections  made  by  conn- 
ed were  meritorious.  It  was  not  objected 
that  the  witness  was  not  shown  Ibe  tran- 
script of  tbe  testimony  i^ven  by  him  at  the 
preliminary  examination  befiure  being  ques- 
tioned eonceming  it,  nor  that  tbe  prosecut- 
ing attorney  did  not  indicate  surprise  at  the 
testimony  of  the  witness  in  falling  to  identic 
Marslglla.  Had  tbeee'matters  been  called  to 
tiie  attention  of  the  txlal  coart  by  proper 
objectlona,  no  donbt  the  prooecutlng  attcmey 


BEPOBTEB  (Cal. 

would  have  been  reqnired  to  lay  a  more  com- 
plete foundation  before  bis  inipea(4ting  qoes- 
tiona  would  have  been  permitted.  However. 
In  so  far  as  the  preliminary  question  of  sor- 
prise  is  concerned,  that  is  a  matter  addressed 
to  the  sound  discretion  of  the  trial  court 
Zipperlen  v.  So.  Pac.  Co.,  7  CaL  App.  206, 
93  Pac  1049.  In  this  instance  tbe  complete 
change  in  the  witness'  testimony  was  itTopa- 
ly  regarded  by  tbe  trial  court  as  snffident  tn- 
dicatlcm  of  tbe  prosecuting  attorney's  mu- 
prise. 

It  Is  claimed  by  resp<mdent  that  the  qnes- 
ti(His  addressed  to  the  witness  Marie  Grac- 
ienne  were  mer^y  to  refresh  her  memoiy. 
But  construing  them'&vorably  to  the  defend- 
ant, the  most  that  can  be  aald  is  that  this 
witness  was  impeached  by  the  prosecuting 
attorney  who  bad  called  her  In  the  same 
way  and  on  tiie  same  point  and  under  the 
same  circumstances  as  was  Bsquerre. 

[4]  The  third  ground  of  appeal  Is  based  up- 
on a  statement  of  the  trial  court  made  in 
the  presence  of  the  jury.  Appellant  contends 
that  the  court  Invaded  tbe  province  of  the 
jury.  Tbe  statemmt  made  by  the  trial  court 
of  wbifdi  complaint  ts  made  Is  as  fieUows: 

*^t  does  not  appear  to  me  that  the  alleged 
confession  or  the  so-called  statement  was  pro- 
cured by  force  or  by  threats  or  by  promises." 

Objection  to  the  admission  (tf  tbe  written 
confession  had  been  made  and  the  quotation 
from  tbe  court  occurs  in  the  transcript  at 
the  point  where  the  objection  was  about  to 
be  passed  upon.  Tbe  court's  language  to 
which  exception  Is  taken  was  not  objected 
to  at  the  tim&  It  la  well  settled  that  mis- 
conduct on  tbe  part  of  the  &mTt  wHI  not 
be  considered  on  appeal  unless  the  party 
complaining  promptiy  made  assignment  of 
misconduct  thereon,  so  that  the  court  mi^t 
be  glv^  an  o[^rtunlty  to  correct  the  Ins- 
ularity and  prevent  prejudicial  rxillng.  It 
cannot  be  said  that  the  rafiark  complained 
of  in  this  case  was  of  such  character  that  any 
bifluence  which  it  might  have  had  upon  the 
minds  of  the  jurors  could  not  have  been  re- 
moved if  timely  objection  had  been  made  by 
counsel  for  the  defendant  Under  such  dr- 
cumstanoes  It  Is  well  settied  that  the  assign- 
ment of  misconduct  cannot  be  given  cwsld- 
eration  on  appeal.  People  v.  Osbom,  12  OaL 
App.  148,  106  Pac.  891;  People  v.  Walker, 
15  Cal.  App.  400,  114  Pac.  1009;  People  v. 
MacDonald,  167  Oal.  S46,  140  Paa  256. 

Judgment  affirmed. 

Weoancnr:  FINLATSON.P. J.;  W<»tK8,J. 
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ANGLO-AMERICAN  LAND  CO.  v.  HEINE 
«t  nx.    (Civ.  3734.) 

(District  Court  of  Appeil.  Firat  District,  DM- 
sion  1.  GaUfornfa.  May  8, 1821.) 

1.  Evldeioa  «sa58&— !■  mm  of  ooRfltettai  tvU 
rieace,  trial  Mart  aay  Iniolg*  la  laformoe 
from  evIdoMW.. 

Where  the  eVidonce  was  confllctingr,  it  was 
proper  for  the  court,  baring  accepted  the  evi- 
dence of  one  party  as  true,  to  indulge  the  legiti- 
mate inferences  and  deductions  arising  from 
such  evidence  in  arriving  at  a  proper  uuder- 
atanding  of  the  facts  considered  directly  ap- 
proved. 

2.  Appeal  and  orror  9=»I0I2(2)— 'Finding  of 
trial  conrt  sapported  by  evldenco  not  dis- 
tarted  as  against  weight  of  evidenoe. 

Where  there  is  evidence  sufficient  to  sup- 
port the  fact  findings  of  the  ti4al  court,  the 
appellate  court  cannot  disturb  the  Judgment  on 
the  ground  of  insufficiency  of  evidence,  though 
it  may  be  of  the  opinion  tiiat  the  waifht  of  the 
•Tidenee  is  against  the  finding. 

3.  Mortgages  •S»3I9(3)— Evidenoe  held  to  es- 
tablish satisfaction  of  mortgao*  ^  payneat. 

In  an  action  on  a  dendency  judgment  where 
the  property  which  was  subject  to  several  in- 
cumbrances had  been  conveyed  to  plaintiff's 
assignor,  evidence  held  to  show  that  the  con- 
veyance was  pursuant  to  an  arrangement  be- 
tween the  parties  whereby  the  note  aecnred 
the  mortgage  vnts  disdiarged  and  paid. 

Appeal  fnnn  Sup^or  Court,  CUty  and 
County  of  San  FrandMO ;  JTamaa  H.  Trontt, 
Judge. 

Action  by  the  Anglo-American  Land  Com. 
pftny,  a  coiporation,  against  Frederick  F. 
Heine  and  wife.  From  a  Judgment  for  de- 
fendants in  an  action  on  a  deficiency  Judg- 
ment,  plaintiff  appeals^  Affirmed. 

Qerald  0.  Bahi^,  of  San  Frandsco  (Fred- 
erte  T.  Leo,  of  Sui  S^ndsco^  at  coons^, 
for  appelant 

Walter  H.  Linftvrth,  ot  San  Frandsco,  for 
respondents. 

WASTE,  P.  J.  The  phLlntlff  brooi^t  this 
action  to  recover  fnnn  the  deftadants,  hus- 
band and  wife,  the  sum  of  $6,000,  alleged  to 
be  due  as  a  deficiency  after  sale  of  real  prop- 
erty under  a  deed  of  trust  given  to  secure  a 
promlraory  note.  The  trial  court  held  that 
the  note  had  been  paid,  satlsfled,  and  dls- 
cliarged,  and  gave  judgment  for  the  defend- 
ants, from  which  the  plaintiff  appeals.  In- 
suffldency  of  the  evidence  to  support  the 
above  finding  of  the  court,  and  errors  in 
admitting  evidence,  are  the  grounds  relied 
upon  to  secure  a  reversal  of  the  Judgment. 

[1  ]  In  presenting  the  question  of  the  suflS- 
clency  or  Insofflciency  of  the  evidence  to 
support  the  court's  finding  that  the  promis- 
sory note,  on  which  was  based  the  right  of 
the  plaiDtifF  to  recover,  had  been  paid,  satls- 
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fled,  and  discharged  on  May  28, 1914,  counsel 
for  the  respective  parties  have  each  presented 
a  careful  analysis  of  the  testimony.  These 
discussions  only  serve  to  emphasize  what 
dearly  appears  from  the  record;  that  there 
is  an  Irreconcilable  conflict  in  the  testimony 
of  the  two  real  parties  to  the  action.  It  was 
the  province  of  the  trial  court,  under  such 
circumstances,  to  accept  the  evidence  of  one 
or  the  other  as  true,  end,  tf  satisfied  there- 
with, to  decide  the  issues  in  the  light  of  such 
testimony.  In  doing  so  It  was  proper  for  the 
court  to  Indulge  the  legitimate  inference  and 
deduction  arising  from  the  testimony  in  ar- 
riving at  a  proper  understanding  of  the  facts 
it  considered  directly  proved.  Maxson  v. 
LleweUyn,  122  Cal.  195,  198,  64  Pac.  732. 

[2]  When  there  Is  evidence  In  the  record 
which,  If  believed  and  accepted  as  true  by  the 
trial  court,  is  suffldent  to  supped  its  findings 
and  judgment,  the  appellate  court  cannot 
disregard  the  lower  court's  dedsion  and  re- 
vise the  Jndgm^t  tm  fbe  ground  of  the  In- 
auffidency  ftf  the  evidence.  And  this  la  ao 
even  thongh  the  appellate  court  may  be  of 
the  opinion  that  the  weight  of  ttie  evidence 
is  against  the  finding.  Lewis  v.  Oovllland, 
21  Cal  ,179,  190.  The  motives  which  may 
have  impelled  the  parties  to  testis  as  they 
did,  the  circumstance  that  certain  lines  of  de- 
fense may  have  been  drawn  very  late  In  the 
case,  and  the  probability,  or  Improbability,  of 
the  facts  estaUlG^ied,  were  matters  fbr  the 
consideration  of  the  trial  conrt,  and  not  for 
this  court  on  appeal. 

The  relatl<Hi8  between  J.  W.  Wright,  whom 
the  court  found  to  be  the  real  party  plaintiff 
in  the  action,  and  tite  defoodant,  Frederick 
F.  Hdne,  began  In  1918*  whoa  Hdne,  throu^ 
Wright,  acting  as  his  agent,  purchased  an 
unimproved  lot  In  the  dty  <a  San  FrandsooL 
In  dealing  with  the  property  and  making 
arrangemenbB  tax  erecttaig  a  bnUdlng  thereon. 
Heine  mor^piged  the  easterly  half  of  the  lot 
to  ime  Mardoch  for  $18,000,  and  ananged 
with  Wright  to  advance  blm  cwtain  addi- 
tional anma  of  money,  not  exceeding  $6,000, 
acr  a  tmlldlng  loan  oa  the  same  property. 
He  and  his  wifb  tbereupMi  executed  the 
promissory  note  which  forms  Uie  basis  of  this 
suit  for  the  sum  of  $7,600  to  the  J.  W. 
Wright  &  Sons  Investment  Company,  and 
secured  Its  payment  by  the  execution  and 
delivery  of  a  deed  of  trust  of  the  one-half 
of  the  real  property,  Heine  erected  a  build- 
ing on  the  half  of  the  lot  at  a  cost  of  $31,000. 
In  May,  1914,  he  gave  to  the  J.  W.  Wright  & 
Co.,  Inc.,  an  option  for  the  entire  property 
agreeing  to  sell  it,  free  of  all  Incumbrances, 
for  $56,000.  Within  the  time  llfaited  Heine 
and  wife  executed  a  deed  to  Walter  J.  Row- 
ley, a  clerk,  who  seems  to  have  been  working 
Indiscriminately  for  Wright  and  tiie  two 
companies  bearing  his  name. 


sofw  otbar 
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On  September  1,  1917,  aUesing  tbat  only 
1500  of  the  principal  of  tbe  $7,500  note  had 
been  paid,  the  substitoted  trustee  under  the 
deed  of  trust  proceeded  to  sell  the  half  of 
the  pTOjfGtty  covered  thereby  to  satisfy  the 
indebtedness.  At  the  trustee's  sale,  of  which 
the  defendants  had  no  notice,  Wright  pur- 
chased the  property  for  the. sum  of  $1,000, 
subject  to  the  Murdodi  mortgage,  and  re- 
ceived the  tmstee's  deed  therefor.  After 
crediting  tUs  $1,000  upon  the  note,  Wright 
caused  the  J.  W.  Wright  &  Sons  InTcstment 
Company,  ostensibly  the  holders  of  the  obli- 
gation, to  transfer  the  note  to  this  plaintiff, 
anti  tbereup<Hi  commenced  this  action  to  re- 
cover from  plaintiff  $6,000,  alleged  to  be  due 
by  reason  of  the  facts  we  have  related. 

Defendants  base  their  defense  to  the  action 
upon  their  contention  that  the  note  had  been 
fully  paid,  satisfied  and  dlschargjed  by 
Wright  at  the  time  of  the  agreement  and 
transfer  of  the  property  by  defendants  to 
Rowley.  Incidental  to  the  main  issue  there 
arose  a  controversy  as  to  the  amount  re- 
ceived on  Che  note. by  the  defendants  from 
Wright.  The  contract  nnder  which  the  note 
was  executed  spedfled  that,,  notwithstanding 
the  fact  that  the  note  was  drawn  for  $7,500, 
no  more  than  $6,000  should  be  advanced  by 
J.  W.  Wright  &  Co.  It  was,  and  is,  admitted 
that  only  two  amounts,  e^egatlng  $4,500  in 
cash,  were  actually  paid  by  Wright  during 
the  erection  of  the  building.  Wright  and  the 
plaintiff  sought  to  maintain  in  the  court  be- 
low that.  In  addiUon  to  the  $4,500  cash  ad- 
vanced, Heine  was  indebted  to  Wright  at  the 
time  of  the  execnti<m  of  the  note  on  another 
promissory  note  for  $2,600,  which  was  In- 
cluded in  the  new  obligaticm,  which  Increased 
Heine's  Indebtedness  to  $7,000.  Heine  un- 
equivocally dfflied  the  execution  or  the  ez- 
istenfie  ot  any  such  note,  and  Wright  was 
unable  to  produce  It  The  plaintiff  further 
alleges  that,  priat  to  the  c<nnmencement  of 
the  iffeaent  actl<m,  defendants  had  paid  the 
sum  of  $000  on  account  of  the  principal  of  the 
$7,500  note.  This  allegation  was  positively 
dculed,  and  the  court  found  tbat  tt  Was  not 
true.  On  the  issue  thus  presmted,  the  trial 
court  fmuid  tbat  at  no  time  was  there  ever 
more  than  $4,000  due,  owing,  and  unpaid  on 
the  note  secured  by  the  deed  ct  trust. 

[3]  On  the  main  Issue  raised  by  defend- 
ants' contention  that  their  obllgaHon  to  J. 
W.  Wrif^t  A  Sons  was  actually  paid  and 
dischai^  at  the  .time  of  the  transfer  of  the 
property  to  Bowley,  and  as  a  part  of  that 
transaction,  the  testimony  was  equally  con- 
flicting. By  the  terms  of  the  three-day  op- 
tion givea  to  J.  W.  Wright  &  Co.,  Inc.,  by  the 
defendant  Heine,  the  latter  engaged  to  sell 
the  entire  pn^rty,  free  of  all  Incumbrances, 
tor  $50,000  and  agreed  to  pay  Wright  &  Co., 
as  their  compensation,  all  over  that  sum 
tbat  might  be  obtained.  As  a  matter  of  fact, 
Wright  bought  the  property  at  the  price  men- 


tioned for  one  of  Us  companies.  Defendant 
Heine  testified  tbat  it  was  agreed  between 
Wright  and  himself,  as  a  part  of  the  trans- 
action, that  the  $7,000  note  executed  by  hhn- 
self  and  wife  was  to  be  paid  oft  immediately, 
and  that  he  was  to  be  relieved  of  any 
future  flnanclal  responsibility  in  refer- 
&ic6  to  the  Incumbrances  on  the  property, 
of  which  there  were  three,  including  the 
Wright  deed  of  trust  securing  that  note. 

While  Wright  strrauously  denied  that  there 
was  any  such  agreement,  certain  features  of 
the  transaction  brought  out  by  the  eridence 
tend  to  support  the  defendants'  cont^U<m 
and,  no  doubt,  liad  the  serious  consideration 
of  the  trial  court.  When  the  deed  passed 
from  the  defendants  to  Bowley  under  the 
agreement  with  Wright,  it  c<mtained  a  stipu- 
lation that  the  conveyance  was  "subject  to  ao 
indebtedness  of  $34,000."  The  indebtedness 
on  the  property  at  that  time  Included  the 
trust  deed  to  Murdoch,  $18,000;  the  trust 
deed  to  one  Unna,  $0,000,  and  the  tn»t 
deed  to  Wright  &  Sons,  now  claimed  by 
Wright  to  have  amounted  to  $7,000  at  that 
time,  the  total  aggregating  $34,000.  The 
trial  court  found,  however,  that  the  defend- 
ants were  only  indebted  to  Wright,  or  to  hli 
companies,  at  that  time  in  the  sum  of  $4,50(K 
Tailing  the  determination  of  the  trial  court 
in  that  regard,  the  aggregate  indebtedness  oa 
the  property  was  but  $31,500.  Tills  amount 
subtracted  from  the  net  selling  price  of  $56,- 
000,  leaves  remaining  $24,500  due  to  the  de- 
fendants. The  significant  fact  appears  tbat 
that  Is  the  exact  sum  for  which  Wrigbt  & 
Co.  accounted  to  the  defendants  In  closing 
and  settling  tho  transaction.  We  cannot 
but  think  tlUs  fact  sheds  much  light  upon 
the  position  Qf  the  parties,  and  tends  str(»ii^ 
to  corrob<nrate  the  contention  of  the  defend- 
ants, and  to  support  the  finding  of  the  trial 
court  to  the  effect  that  the  note  of  the  de- 
fendants was  in  fact  paid  and  discharged. 

Basing  its  argument  on  a  portion  of  the 
testimony  of  defendant  Frederick  F.  Bdne 
to  the  effect  that,  under  his  agreemmt  with 
Wright,  he  was  to  be  r^eased  frmn  futon 
financial  respon^MUty  on  the  various  In- 
cumbrances, the  appellant  contends  that  such 
agreement,  even  though  It  were  made,  did 
not  release  tlie  j<Hnt  debtor,  defendant  Agnea 
Heine,  the  wife.  But  there  is  other  testlnio- 
Dy  of  the  respondent  to  the  effect  that  the 
agreonent  was  that  the  amount  due  <n  the 
note  "was  to  be  paid  off  Inmiedlately  by  Ur. 
Wright."  When  tbat  was  doa^  as  wu 
found  by  the  trial  court,  the  obUgatfan  of 
both  debtors  was  ectinguished. 

The  deed  from  the  defaidants  to  Rowley 
recited  that  the  property  was  conveyed  sub- 
ject to  an  Indebtedness  of  $34,000.  Ai^l- 
lant  contends  that  this  aggregate  amount  was 
Intended  to  include  $7,000  due  from  the  de- 
fendants. It  attonpts  to  argue  that  tbe  court 
was,  therefore^  in  error  in  admltthig  evl- 
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dmce  to  the  effect  tbat  only  $4,500  was  due 
as  a  matter  of  fact  on  the  prtmiissory  note 
here  sued  on,  asserting  that  such  evidence 
tends  to  vary  the  terms  of  a  written  agree- 
ment, the  deed.  We  do  not  think  the  conten- 
tion merits  constdaratlon. 
The  Judgm«it  la  affirmed. 


We  concur: 
OAN,  J. 


BIOHABDS,  J.t  KBBRI- 


(52  Cal.  App.  S70) 

LONGUY  V.  LA  80CIET£  FRANCAISE  DE 
BIENFAISANCE  MUTUELLE. 

(Civ.  3787.) 

(District  Court  of  Appeal,  First  District,  Dlvi- 
Bion  1,  California.  April  27,  1921.  Hear- 
ing Denied  by  Supreme  Court  jnne  23, 1921.) 

1.  Hospitals  €=>7— Student  aurse,  volunteer- 
ing to  look  after  patient  at  hospital,  held  wlth- 
la  the  scope  of  her  •mpioymeiit. 

In  an  action  against  a  hospital  for  the  death 
of  a  child  burned  while  being  treated,  while 
cared  for  by  student  nurse,  who  had  volunteer- 
ed to  do  the  work  for  that  night,  where  the 
head  nurse  had  given  permission  for  student  to 
care  for  the  child,  held  that  such  student  was 
directly  engaged  within  the  scope  of  her  em- 
ployment at  time  of  the  injory. 

2.  Witnesses  «»386— In  an  action  against 
hospital  for  death  of  a  patient  resldMt  phy- 
sidan'a  certHloate  of  death  held  aot  admis- 
sible to  Impeach  undertaker. 

In  an  action  against  a  hospital  for  the  death 
of  a  diOd  patient  frcan  bums  alleged  to  have 
been  received  through  neglect,  the  certificate  of 
the  hospital's  resident  physician  that  the  child 
^ed  of  pneumonia  was  not  admissible  to  dis* 
4vedlt  testimony  of  the  undertaker  as  to  condi- 
tion of  child's  body  from  burns,  on  the  ground 
tbat  he,  as  well  as  the  attending  physician,  had 
signed  such  certificate,  required  by  law,  for  the 
nndertaker  merely  certified  to  the  intermeiit 
and  place  of  burial,  and  not  the  cause  of  death. 

8.  Appeal  and  error  «s3l058( I)— Evidence 

157(8),  383(4)— In  an  action  for  death  of 
hospital  patient  from  burning  It  was  error 
not  to  admit  a  oertifled  copy  of  the  death  rec- 
ord, but  error  was  harmless  In  view  of  oth- 
er evidenoe. 
In  an  action  against  hospital  for  the  death 
of  a  ^ild  froga  negligent  burning  where  the 
defendsnt  claimed  the  diild  died  from  pnea- 
monia,  the  certificate  of  death  of  resident  physi- 
cian is  prima  fade  evidence  of  the  cause  of 
death  under  Deering's  Oen.  Laws,  p.  2006,  St. 
1915,  p.  S75,  but  failure  to  admit  certified  copy 
of  death  record  resulted  In  no  barm  to  defend- 
ant, since  the  testimony  of  the  physician,  who 
was  a  witness,  was  the  beat  evidence. 

4.  Hospitals  «=38— In  aotlen  for  death  ef  pa- 
tient burned  by.iDhalstor,  avltenoe  of  Inhala- 
ters  Hsad  la  otkar  hospitals  held  Inoompotent. 

In  an  action  against  hospital  for  damagea 
for  the  death  of  a  patient,  accidentally  burned 
from  an  inhalator  for  vaporising  eucalyptus  oil 


while  being  treated  for  pneumonia,  it  was  error 
to  admit  and  refuse  to  strike  evidence  of  the 
kind  of  inhalators  used  at  two  other  institu- 
tions, admitted  to  show  defendant's  negligence, 
there  being  no  testimony  of  the  general  cos- 
torn  as  well  as  practice  of  well  appointed  and 
managed  hospitals  in  the  matter  of  inhalators. 

5.  EvIdoDoe  ^=9l  10— Evldaaoe  of  party's  false- 
hood or  fraud  In  attempting  to  proeare  wlt- 
■ess  to  testify  differently  held  admissible. 

In  an  action  against  a  hospital  for  daimages 
for  death  of  plaintiffs  child  from  accidental 
burning,  It  was  error  to  exclude  proof  that 
plaintiff  attempted  to  procure  defendant's  res- 
ident physician  to  testify  favorably  as  to  death 
being  cansed  from  the  bums,  and  not  from 
pneumonia,  since  evidence  of  a  park's  false- 
hood or  fraud  in  the  preparation  and  presen- 
tation of  the  case  is  receivable. 

6.  Evidence  «=>544,  57l(9)-^urse»  held  oom- 
potent  to  Btate  opinloa,  whetlwr  death  waa 
eaHsad  ^  banriaff  or  disease. 

In  an  action  against  hospital  for  the  death 
of  plalntUTs  minor  child  from  being  homed 

whilie  being  treated  for  pneumonia,  the  exclu- 
sion of  evidence  of  graduate  nnrses  with  long 
and  varied  experience  as  experts  as  to  wheth- 
er in  their  opinion  the  child  would  have  died 
of  disease  at  about  the  time  she  did  die  if  not 
burned,  and  also  of  undergraduate  nurses,  waa 
error,  since  they  were  competent,  and  the  fact 
that  some  were  undergraduates  was  merely  a 
matter  going  to  the  weight  of  testimony. 

7.  Trial  •^252(8)— In  aetioa  against  hospital* 
an  Instruction  that  studeat  aurses  were  not 
allowed  to  work  more  thaa  8  hours  held  prap- 
erly  refused. 

In  an  action  against  hospital  for  damages 
for  death  of  a  child  pneumonia  patient  from 
burning  by  fire  set  by  an  inhalator,  where  the 
child  was  being  cared  for  by  student  nurses 
voluntarily  working  overtkno,  an  instruction 
that  the  law  does  not  allow  a  female  student 
employed  in  hospital  to  work  more  than  8  hours 
during  any  day  was  properly  refused. 

8.  Appeal  aid  arror  ^9843(2)— Whora  case 
must  bo  ravarsed  for  error  pointed  aat;  othar 
assignments  aaed  not  ba  ooaridared. 

Where  a  case  must  be  reversed  for  error 
pointed  out,  it  becomes  nnnecesssKy  to  conalder 
the  contention  of  the  appellant  that  the  ver- 
dict for  damages  is  excessive. 


Court,  0117  and 
Bernard  J.  Hood, 


Appeal  from  Superior 
County  of  San  Francisco ; 

Judge. 

Action  by  Frank  Longoy  a^inst  the  La  8o- 
cl@t€  rrancaise  De  Bienfalsance  Mutuelle  for 
damages  for  death  of  a  child.  Judgment  for 
plaintiff,  and  defendant  appeals.  Revereed. 

Chlckerlng  &  Gregory,  and  Evan  Wllllaou, 
all  of  San  Francisco,  for  appellant. 

Daniel  A.  Ryan^  of  San  Frandsco,  tta  ra> 
8pond«it 

WASTE,  P.  J.  The  defendant,  a  corpora- 
tion commonly  known  as  the  French  Hospital 
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of  San  Fraudsco,  appeals  from  a  jodgmetit 
after  a  verdict  In  favor  of  the  plaintiff,  ren- 
dered In  an  action  brought  by  plaintiff  to  re- 
cover damages  for  the  death  of  his  infant 
child,  caused,  It  Is  alleged,  by  being  fatally 
burned  while  an  Inmate  and  under  the  care 
of  the  defendant.  Liability  of  the  defendant 
Is  predicated  upon  the  alleged  carelessness 
and  negligence  of  one  of  the  student  nurses 
of  the  defendant  placed  In  charge  of  the  child 
by  the  hospital  superintendent  Trial  was  by 
a  Jury,  which  rendered  verdict  In  plaintlfPs 
favor  in  the  sum  of  $5,134. 

The  little  girl,  2%  years  old,  and  her  motb- 
er,  were  members  of  a  mutual  assodatloo, 
paying  certain  m<MithIy  dues  for  the  privilege 
of  membership,  whidi  entitled  them  to  surgi- 
cal and  medical  treatment  gratis  at  the 
French  Hospital.  During  the  Influeoza  epi- 
demic in  October,  1818,  the  child  was  very  111 
with  bronchial  imeumonla,  probably  induced 
by  Influenza.  She  was  taken  to  the  hospital 
by  the  mother  and  remained  there  until  her 
death,  which  occurred  about  two  weeks  later. 
During  the  latter  part  of  the  palod  «ygen 
was  administered  on  two  occations  to  keep 
the  baby  alive,  and  she  was  In  a  cyanotic,  or 
blue,  condition.  The  mother  remained  with 
the  child,  occupying  the  private  room  with 
her  In  the  hospital,  until  the  morning  of  Oc- 
tober 2i8th,  when  she  returned  to  her  home. 
Before  leaving  the  hospital  the  plalnUCt  and 
his  wife  endeavored  to  secure  the  services  of 
a  trained  nurse,  but,  due  to  the  epidemic, 
such  service  was  not  to  be  bad.  Thereupon 
two  student  nurses,  who  were  thm  in  train- 
ing at  the  hosi^tal,  volunteered  to  take  care 
of  the  baby  during  the  night,  dividing  the  time 
between  them.  As  the  state  law  forbade 
tbem  working  more  than  8  hours,  they  went 
to  Miss  Murphy,  head  nurse  of  the  hospital, 
and  asked  her  permlssltm  to  take  care  of  the 
ctalld,  stating  fihat  It  was  purely  a  voluntary 
act  on  tb^r  part,  but  as  the  child  was  very 
111  and  needed  watching,  they  were  willing  to 
take  care  of  the  patient  during  their  extra 
bouTS.  IDm  Mnrpliy  stated  she  did  not 
want  tliem  to  work  all  day  and  all  nl^t  too, 
and  that  the  rules  of  thft  ho^ltal  forbade 
thdr  working  overtime,  bat  that  under  the 
diTcninstances  it  vonld  be  an  ri^t  for  Qtem 
to  do  so. 

One  of  tbese  nurseB  tocA  care  of  the  patient 
until  midnight  when  the  other  relieved  her. 
The  child  had  ^reat  dllScal^  In  breathli^ 
and  an  awning  was  constructed  over  Its  bed, 
within  which  was  i)laeed  a  lifted  alcohol  in- 
lulator,  ccmtainlng  eucalyptus  oU,  the  pnr^ 
pose  of  which  was  to  diffuse  a  vapor  whlcih 
would  relieve  the  r^^rathHi.  About  8:80  a. 
m.  the  nurse  then  in  charge  left  the  room 
where  the  baby  was  lying  for  a  few  minutes. 
When  she  returned  she  found  the  bedclothes 
oa  Are  She  lifted  the  child  from  Hie  bed; 
the  Are  was  extlnguUdied,  and  a  doctor  was 
Immediately  summoned,  who  administered 
first  aid. 


Then  la  an  Irreconcilable  conflict  In  the 
testimony  as  to  the  extent  and  nature  of  the 
bums  the  child  received.  Doctors  and  nurses 
who  saw  the  baby  after  the  Are  testified  tbat 
the  bums  were,  for  the  most  part,  slight, 
flret  degree  bums,  limited  to  the  face,  one 
knee,  and  the  arms.  The  parents  of  the  child 
and  the  undertaker  who  prepared  the  body 
for  burial  testified  that  the  bums  were  very 
deep,  extending  over  more  than  one-third  ot 
the  body.  The  child  died  some  16  bouis  after 
the  fire.  Whether  or  not  her  death  was  do* 
to  the  effect  of  the  burns,  or  to  tHX>ndiial 
pneumonia  Induced  by  influenza,  is  one  of  tb« 
issues  of  the  cas& 

[1]  It  Is  first  contended  by  the  appellant 
that  the  act  of  the  nurse  in  caring  for  the 
child  on  the  night  of  the  fire  was  purely  vol- 
untary and  an  act  of  mercy,  outside  of  her 
regular  duties  and  did  not  come  within  Uie 
scope  of  her  employmrat  by  the  defendant, 
and  was  something  which  the  hospital  In  no 
way  could  have  required  her  to  do,  and  from 
which  it  In  no  way  profited.  On  this  gnmnd 
It  disclaims  any  responsibility  in  the  prsB* 
ises.  We  think,  however,  that  there  was  no 
mere  unwarranted  assumption  by  the  nurse 
of  a  duty  not  assigned  to  her,  but  that  she 
was  directly  engaged  within  the  scope  of  her 
employment  In  caring  for  the  patient  and 
ward  of  appellant,  and  with  the  authorizatka 
on  the  part  of  appellant  as  to  amount  to  an 
assignment  Consequently,  appellant  is  liable 
for  all  actual  damage  resulting  from  the 
nurse's  n^llgence  In  the  course  of  such  em- 
ployment Tumer  v.  N.  B.  ft  M.  R.  R. 
84  Cal.  694,  699.  Hie  facts  bring  this  case 
squarely  within  the  construction  of  section 
2338  of  the  Civil  Code  adopted  by  the  Sn* 
preme  Goort  In  Johnson  v.  Monson  (Supl)  190 
Paa  635.  The  refusal  of  the  trial  court  to 
instruct  tlie  jury  contrary  to  this  view  was 
not  error. 

[2, 3}  During  the  trial  defendant  oIEered  la 
evidence  a  properly  certified  ctxpT  of  tb« 
death  certificate  of  the  cblldi  which  the  court 
refused  to  admit  The  exhibit,  among  other 
things,  contained  the  required  medical  certi- 
flcate  of  death,  signed  by  Dr.  Juilly,  resident 
physician  of  the  hospital,  Oiat  he  attended 
the  deceased,  and  that  the  cause  of  death 
was  "bronchoimeumpnia,  contrlbotorr  Infln- 
enza."  App^ant  cmtends  tbat  tbe  oertlfled 
copy  should  have  beat  admitted,  becanss  it 
Is  by  lav  made  inima  fade  evld^ice  In  an 
conrts  of  facta  tberdn  stated.  8tMlm,  VUS, 
p.  GTS,  Act  4802,  Deering's  Gen.  Laws. 
Among  oth«r  r«isons  why  the  certificate 
should  have  been  admitted,  the  d^aidant 
asserts,  la  that  it  tented  to  discredit  tbe  tes- 
timony of  the  witness  Qodean,  tbe  nnder- 
taker  who  prqmred  the  body  of  the  cbUd  for 
burial.  He  testified  that  the  boms  of  tht 
Infant  were  so  serious  as  to  expose  the  ribs, 
and  eav&eed  aboat  one-third  of  tbtt  body  «t 
the  child.  Tbe  statute  provides  that  tin 
undertaker,  aa  well  as  the  attending  physic 
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clan,  ahall  elgn  the  certificate,  and  shall  file 
the  same  with  the  locajl  registrar,  and  It  is 
the  contention  of  appellant  that  as  Dr.  Jullly 
had  certified  that  the  death  was  due  to 
bronchopneumonia,  Godeau  either  testified  to 
an  untruth  when  describing  the  gravity  of 
the  burns,  or  connived  at  an  attempt  by  the 
attending  pbysldan  to  hide  the  real  cause 
of  death.  In  etther  case,  argues  the  appel- 
lant, his  credfUlIty  as  a  witness  would  have 
been  destroyed.  But  the  undertaker  made 
no  statement  In  the  certificate  as  to  the  cause 
of  death.  He  merely  certified  to  the  Inter- 
ment and  the  place  of  burial.  As  to  htm 
the  certificate  was  ivoperly  excluded.  Dr. 
JuiUy  was  a  witness  at  the  trial.  He  testi- 
fied that  the  child  probably  had  influenza, 
and  in  substance  and  effect  that  her  death 
was  caused  by  bronchial  pneumonia;  that  she 
did  not  suffer  any  shock  from  the  bums,  but 
would  have  died  at  about  the  time  she  did 
die.  The  failure  to  admit  the  certified  copy 
of  the  death  record  In  evidence  to  establish 
the  cause  of  death,  therefore,  resulted  In  no 
barm  to  the  appellant  At  the  most  the  cer- 
tificate would  only  have  been  prima  facie 
evidence  of  the  &ct8  therein  stated.  The 
best  evidence  was  the  testimony  of  the  physi- 
cian himself,  the  only  Inference  from  whjch 
was  that  the  cause  of  death  was  as  stated 
in  the  certificate. 

[4]  Certain  rulings  of  the  court  on  the  ad- 
mission and  exclusion  of  evidence  during  the 
trial  are  specified  as  error  by  appellant  Re- 
spondent contended  that  appellant  did  not 
use  ordinary  care  in  the  selection  and  use  of 
an  Inhalator,  In  which  eucalyptus  oil  was 
vaporized  by  means  of  an  alcohol  lamp.  In 
support  of  bis  contention  he  called  Dr.  Mar- 
garet Bigby  of  the  Children's  Hospital,  and 
Louis  C.  Levy,  superintendent  of  Mt  Zion 
HospitaL  Over  the  objection  of  the  appel- 
lant, these  witnesses  were  allowed  to  testify 
as  to  the  kind  of  Inbalatoilb  used  at  those 
institutions,  neither  of  which  was  ttie  kind 
used  by  the  appellant,  and  neither  of  which 
was  In  common  use  in  the  community.  Ap- 
pellant objected  to  the  introduction  of  the 
evidence  in  the  first  Instance  upon  the  ground 
that  It  was  incompetent,  Irrelevant,  and  im- 
.material,  and  did  not  tend  to  prove  any  Issue 
In  the  case,  and  upon  the  further  ground  that 
what  one  particular  hospital  used  or  did  not 
use  did  not  tend  to  prove  in  any  way  safety 
in  the  use  of  any  other  appliance.  After 
further  cross-examination  of  the  witnesses, 
appellant  moved  to  strike  out  their  testimony 
upon  substantially  the  same  grounds.  The 
court  denied  the  motion.  We  think  the  action 
of  the  trial  court  in  admitting  the  evidence 
over  the  objection  of  the  defendant,  and  re- 
fusing to  strike  It  ont,  was  error.  Testimony 
as  to  the  general  custom  and  practice  of  well 
appointed  and  managed  hospitals  In  the  mat- 
ter of  the  use  of  Inhalators,  would  have  been 
competent  on  Hie  questlw  of  care  and  dili- 
gence exercised  In  the  prfflnlses  by  the 


appellant.  6  Thompson  on  Ne^gence,  { 
7882;  Bums  v.  Sennett  &  MiUer,  09  Cal.  363, 
S73,  33  Pac.  016 ;  Hennesey  v.  Bingham,  125 
Cal.  627.  58  Pac.  Pederson  v.  Spreckles. 
87  Fed.  938,  944,  31  O.  C.  A.  308.  But  such 
evidence,  to  be  competent  must  amount  to 
something  going  to  establish  the  general  cus- 
tom and  practice  In  the  business  undeir  luvea- 
tigutlon.  Standard  Oil  Oo.  v.  Swan,  89  Tenn. 
434,  16  S.  W.  1068,  10  L.  R.  A.  366  ;  29  Am. 
&  Eng.  Ency.  of  I-aw,  419.  Consequently  the 
evidence  In  this  case  did  not  satisfy  the  rule. 
Neither  of  the  witnesses  testified  as  to  the 
general  practice,  usage,  or  custom  of  hos- 
pitals in  San  Francisco  or  elsewhere,  but 
only  as  to  the  otmduct  ot  the  particular  in- 
stitution with  which  she  and  he  were  connect- 
ed. Their  evldttace  should  have  been  exclud- 
ed. Barnes  v.  Zettlemoyer,  25  Tex.  Civ.  App. 
468,  62  3.  W.  Ill,  112;  Blanchette  v.  Hol- 
yoke  St  Ry..  175  Mass.  SI,  54,  56  N.  E.  481. 

[S]  While  the  witness  Dr.  JuUly  was  tee- 
.tlfylng  on  direct  eiaminatlDO  he  stated  that 
a  conversation  took  place  at  his  office  shortly 
before  the  trial  at  which  the  plalntUE,  an- 
other person,  and  the  doctor  were  the  only 
persons  present  Counsel  for  appellant  asked 
the  witness  to  state  the  conversation.  The 
question  was  objected  to  by  respondent's 
counsel,  and  the  court  asked  the  purpose  of 
the  question,  whereupon  counsel  for  appellant 
offered  to  show  by  the  witness  that  an  at- 
tempt was  made  during  the  conversation  to 
have  Dr.  JuUly  testis  that  In  his  opinion  the 
burns  caused  the  death  of  plaintiff's  daugh- 
ter, and  that  Dr.  Jullly  said  he  did  dot  "in- 
tend to  commit  perjury  for  anybody."  The 
court  sustained  the  objection,  and  refused  to 
permit  appellant  to  make  its  further  offer  of 
proof  along  the  same  lines.  Whether  the 
alleged  attempt  on  the  part  of  plaintiff  to 
procure  Dr.  Jullly  to  testify  favorably  In 
plaintiff's  behalf  tocA  the  form  of  threat 
bribery,  or  solicitation  does  not  appear,  but 
we  think  the  trial  court  should  have  at  least 
permitted  the  further  offer  of  proof,  for  evi- 
dence of  a  party's  falsehood  or  fraud  In  the 
preparation  and  presentation  of  bis  case  Is 
receivable  against  him.  People  v.  Ctiln 
Hane,  108  Cal.  597,  41  Pac.  697;  Luhrs  v. 
Kelly,  67  Cal.  289,  7  Pac.  696;  People  v. 
Wong  Chuey,  117  Cal.  624, 49  Pac  833. 

[6]  Aj^Uant  sought  to  ^clt  from  the 
nurses  at  the  hospital,  who  were  familiar 
with  the  condition  of  Emma  Longuy  during 
the  time  she  was  In  the  hospital,  whether 
or  not  In  their  oplni<Hi  the  child  would  have 
died  fr<mi  disease  at  or  about  the  time  she 
did  die  if  she  had  not  been  burned.  The 
court  sustained  the  idalntlff's  objection  to  the 
testimony.  Two  of  these  witnesses  were 
graduate  nurses,  with  long  and  varied  ex- 
perience. The  other  two  were  student  nurses 
at  the  hospital.  We  think  the  court  was  in 
error  In  rejecting  this  testimony.  There  can 
be  no  doubt  that  <me  wbo  is  eliown  to  be  a 
graduate  nnrse^  and  to  have  been  conatantly 
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engaged  In  the  calling  of  a  professional  nurse 
for  years,  may  properly  be  called  upon  un 
an  expert  to  give  evidence  of  the  character 
of  tliat  sought  to  be  elicited  by  appellant 
Klmlc  T.  San  Jose  By..  156  CaL  379,  391, 
104  Pac.  986;  Barsl  v,  Simpson,  31  Cal.  App. 
612,  614, 161  Pac  m.  The  fact  that  two  of 
the  witnesses  had  not  yet  gradnated  would 
be  a  matter  for  the  Jury  to  consider  In  de- 
termining what  weight  should  be  given  to 
their  testimony.  One  of  the  vitally  import- 
ant issues  in  the  case  was  whether  the  little 
girl  died  as  a  result  of  the  bums,  or  from 
bronchial  pneumonia,  from  which  she  was 
suffering.  Evidence  Introduced  on  behalf  of 
the  plaintiff  strongly  tended  to  support  the 
former  theory,  while  the  theory  of  the  de- 
fense was  that  the  child  died  as  the  result 
of  the  disease.  In  this  view  of  the  case  the 
testimony  sought  to  be  elicited  from  the  pro- 
fessional nurses  who  were  familiar  with  the 
baby's  condition  became  very  material,  and 
should  have  been  admitted. 

[7}  Appellant  requested  the  court  to  dtarge 
the  Jury  that  it  Is  the  law  in  this  state  that 
DO  female  stndait  nurse  shall  be  employed  in 
any  hospital  more  than  8  hours  during  any 
day,  and  that  the  purpose  of  this  law  is  for 
the  protection  of  such  female  employee.  We 
are  unable  to  follow  appellant  in  its  argu- 
ment, as  to  Its  competency  and  relevancy,  and 
we  think  the  instruction  was  properly  re* 
fused. 

[8]  As  the  case  must  be  reversed  for  the 
errors  pointed  out,  it  becomes  unnecessary 
for  us*  to  consider  the  contention  of  the  ap* 
pellant  that  the  verdUrt  In  this  case  was  ex- 
cessive. 

Judgment  la  reversed. 

We  concur:  BICHABDS,  J.;  KERRI- 
GAN, J. 

(62  Cal.  App.  405) 

Is  re  I8ER>8  ESTATE. 
BAKER  et  al.  v.  KELLER. 

(Civ.  2202.) 

(District  Court  of  Appeal,  Third  District,  Cal- 
ifornia. April  30,  1921.  Rehearing  Denied 
May  28,  1821.  Hearing  Denied  by  Supreme 
Court  June  27,  1921.) 

1.  Exaeuters  and  adnhilttrators  «=>SiO(IO)— 
Ailowanoe  of  attorney's  fees  not  error  unless 
•a  dUproportionate  to  value  of  servloes  a* 
to  conatltute  abuse  of  discretion. 

To  constitute  reversible  error,  an  allowance 
of  attorney's  fees  for  services  for  an  execator 
must  be  on  its  face  so  far  out  of  proportion 
to  the  value  thereof  as  to  constitute  a  manifest 
abuse  of  judicial  discretion. 

2.  Executors  and  administrators  ^=»506(3)— 
Court  not  bound  by  opinions  of  professional 
witnesses  as  to  value  of  attorney's  services. 

The  court,  in  exercising  its  discretion  in 
allowing  attorney's  fees  for  services  in  bebalf 


of  a  decedent's  estate.  Is  not  bound  by  the 
opinions  of  professional  witnesses. 

3.  Executors  and  administrators  «=9506(3)— 
Evidence  held  (nsnineiest  to  show  fee  txsd 
by  court  Inadequate. 
On  appeal  from  an  order  snowing  attor- 
neys for  sn  executor  insnffident  fees,  evidence 
held   insufficient   to   show   the  compenssttoo 
awarded  so  grossly  in  adequate  as  to  indiaae 
the  court  transcended  its  let^  discrctaon,  is 
the  absence  of  a  showing  that  the  court  was 
prejudiced;  tbe  divergence  of  views  between 
the  attorney's  expert  witnesses  and  the  conit 
affording  no  proof  of  blss. 

Api>eal  from  Superior  Court,  Sacrame^ 
County;    Charles  O.  Buslck,  Judge. 

In  the  matter  of  tbe  estate  of  Con- 
rad Iser,  deceased.  Proceeding  by  C.  W.  Ba- 
ker and  another  against  Adam  Keller,  exece- 
tor,  for  allowance  of  attorney's  fees  for  ex- 
traordinary services  for  John  Gerb^,  oo> 
executor.  From  an  order  allowing  a  tet, 
plaintiffs  appeals.  Affirmed. 

C.  W.  Baber  and  R.  Platnanor,  both  of  S•^ 
ramento,  for  appellants. 

White,  Miller,  Needham  &  Harber  and  C 
E.  McLaughlin,  all  of  Sacramento*  tot  n- 
spondent 

HART,  J.  This  Ifl  an  appeal  by  C  W.  Bi- 
ker and  natuauer,  attorneys  for  Jotu  Ger- 
ber,  as  one  of  the  executors  of  the  last  will  of 
Conrad  Iser,  deceased,  from  an  order  allow- 
ing said  attorney's  a  fee  'for  extraordinaiy 
services"  professionally  rendered  by  thm 
for  said  Gerber,  as  such  executor. 

It  appears  that  Adnm  Keller,  eoexecator 
with  said  Gether  of  the  last  will  of  said  Iser, 
deceased,  brought  an  action  In  the  superiw 
court  In  and  for  the  county  of  Stfcranenta 
against  said  Gerber,  as  such  execator,  upon 
two  claims  against  the  estate  of  said  deceas- 
ed aggregating  the  sum  of  $10,386,  of  frtildi 
the  sum  of  110,140  was  for  services  for  nurs- 
ing the  dece;i,sed  during  the  last  few  years  of 
his  life,  he  bkng  aged  and  ap  Invalid  daring 
said  years,  and  the  sum  of  $240  was  for 
"looking  after  and  attending  to  the  business 
and  financial  affairs  of  the  decedent."  Tbs 
appellants  were  employed  by  Gerber  to  repre-' 
sent  him,  as  the  executor  of  the  will  of  the 
deceased,  in  said  action. 

The  trial  of  the  action  resulted  in  a  Judg- 
ment in  favor  Keller  in  the  sum  of  $5,070, 
or  $5,310  lef«  than  the  amoupt  for  which  he 
sued.  A  motion  for  a  new  trial  was  In  due 
time  made  and  the  same  was  denied.  An 
appeal  from  the  Judgment  was  prosecuted  by 
appellants  on  behalf  of  said  Gerber,  as  sudi 
executor,  through  the  appelLito  and  Sopreme 
Courts,  and  the  Judgment  was  affirmed. 

One  of  the  appellants  testified  before  tbe 
court  in  this  proceeding  .  respecting  the 
amount  of  labor  performed  by  them  in  tbe 
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defense  of  the  action  and  In  prosecntlng  the ,  aa  la  dedared 
appeal  to  a  finality  througb  the  apiH^late  and 
Sopreme  Oourts.  Thus  It  was  made  to 
appear  tbat,  prior  to  Uie  trial  of  said  action, 
many  Important  and  "intricate"  legal  quea* 
tlons  were  raised  by  thom  pr^imlnarlly  to  the 
actual  trial,  that  the  preparation  necessary 
to  a  proper  presentation  of  said  qaestions  re- 
quired much  time  und  labor,  that  said  legal 
questions  having  been  decided  by  the  court 
against  their  position,  many  persons  were 
thereafter  Interviewed  with  a  view  to  their 
Introductlim  as  witnesses  at  the  trial  on  be- 
half of  defendant,  that  the  trial  of  the  action 
consumed  four  days,  that  they  (appellants) 
succeeded  in  securing  a  judgment  therein  re- 
ducing the  amount  sued  for  to  approximately 
one-half  thereof,  and  that  an  appeal,  with 
the  necessary  incidental  labor  thereof,  was 
taken  and  prosecuted  by  appellants,  with  the 
result  as  above  stated.  The  record  of  the  ac- 
tion on  appeal  was  also  received  In  evidence. 

In  addition  to  the  above  testimony,  two 
attorneys,  members  of  the  Sacramento  bar, 
and  of  high  personal  and  professional  char- 
acter, were  called  by  tlie  appellants  as  wit- 
nesses, and  testified  that,  having  heard  the 
statoment  before  the  court  of  one  of  the 
appellantsb  setting  forth  In  'detail  the 
amount  of  labor  which  had  been  performed 
by  th«n  In  the  case,  in  their  opinion  the 
value  of  the  services  rendered  by  appel- 
lants In  said  action  was  from  $1,250  to  $1,- 
600.  There  was  no  other  testimony  than 
this  as  to  the  valne  of  the  services  of  appel- 
lants offered  or  received  before  the  court  in 
this  proceeding. 

[1]  The  question  which  we  are  required  to 
determine  upon  this  appeal  open  the  record 
aa  made  herein,  and  of  which  the  above  Is  in 
substance  a  recaEdtulatlon,  Is  whether.  In 
making  the  order  from  whldi  this  appeal  is 
prosecnted,  the  (>purt  below  abused  Its  dis- 
cretion. In  other  words,  to  Justly  ns  in 
holding  that  the  court  below  erred  to  the  prej- 
udice of  appellants  In  Its  allowance  of  attor- 
n^B'  fees  for  professional  slices  rendered 
by  appellants  In  the  action  referred  to,  we 
must  be  prepared  to  say  that  such  allow- 
ance is,  npon  Its  face,  so  far  out  of  propor- 
tion to  the  value  of  the  services  rendered  as 
to  coustltote  the  making  of  the  ordw  of 
allowance  a  dear  or  manifest  abuse  of  Judi- 
cial discretion.  After  a  painstaking  con- 
ridmttw  of  ttie  qneetUm  thus  propounded, 
we  have  npjt  been  able  to  satisfy  ourselves 
that  It  can  Justly  be  held  that  the  order  com- 
plained of  Involved  an  abuse  of  tlie  discre- 
tion with  wbldi  trial  courts  are  Invested  in 
disposing  of  such  matters  as  the  one  now  be- 
fore us.  If  the  application  for  the  allowance 
of  attorneys'  fees  had  been  directly'  made  be- 
fore and  the  evidence  directly  heard  by  us, 
we  might  have  ordered  the  payment  of  a  fee 
in  excess  of  that  allowed.  But  we  are  here 
reviewing  an  order  in  the  makii^  of  which. 
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1^  the  Suprrane  Court  In 
Fteese  v.  Pennle.  110  Cal.  467,  42  Pac.  978, 
the  trial  court  Is  clothed -with  a  "large  dls* 
cr^on,"  which  Is  always  regulated  or  ccm- 
trolled  by  a  showing  directly  made  before 
the  court  to  which  It  Is  committed. 

[2]  It  has  repeatedly  been  held  that  the 
trial  court,  In  exercising  its  discretion  In  the 
matter  of  the  allowance  of  attorneys'  fees  for 
professional  services  rendered  In  behalf  of 
estates  of  deceased  persons,  Is  not  bound  by 
the  opinions  of  professional  witnesses  as  to 
the  valne  of  such  services.  In  Estate  of  Dor- 
land,  63  Cal.  281,  the  court  said: 

"The  [trlall  court  was  authorized  to  compare 
its  own  jad^«nt  as  to  ancb  value  with  the 
opinioiu  of  witnesses  and  make  nicfa  allow- 
ance as  should  be  just." 

In  Spenser  v.  Collins,  156  CaL  298. 306,  307. 
101  Paci  82U,  828.  20  Ann.  Ca&  49^  the  court 
said: 

*Tbe  position  of  the  appellants  is,  appar- 
ently, that  before  a  court  can  find  the  valne  of 
professional  aervicea  it  must  have  before  It 
the  testimony  of  experts  to  the  effect  that  cer- 
tain services  are  of  a  certain  value.  But  this 
is  not  the  law.  The  testimony  of  experts  is, 
of 'course,  admissible  to  prove  the  value  of  at- 
torneys' services.  Forsyth  v.  DooUttle,  120  U. 
S.  78,  7  Sap.  Ct.  408;  ConisvUIe  v.  Wallaee. 
136  m.  87,  26  N.  E.  But  the  opinions  of 
the  experts  in  such  cases  are  not  binding  upon 
the  jury,  who  may  apply  to  the  testUnwiy  'their 
own  experience  and  knowledge  *  *  *  of 
such  services.'  Head  v.  Hargrave,  106  U.  S. 
43;  Forsyth  v.  Doolittle.  120  U.  S.  73,  7  Sup. 
Ct.  406;  Estate  of  Borland,  63  Cal.  281; 
Schlesiager  v.  .Dunne,  36  Misc.  629,  73  N.  Y. 
Supp.  1014.  *  *  *  If  the  Jury  mi^  form  a 
judgment  as  to  the  value  of  servlcee  u  oppo- 
sition to  the  opinlODB  of  experts,  it  necessari- 
ly follows  that  the  testimony  of  experts  is  not 
essential.  And  so  It  has  been  held  in  cases 
tried  before  a  Jury  (Boarke  v.  Whiting,  10 
Colo.  1,  34  Pac.  172;  Gibbona  v.  Missouri  Pac 
R.  R.  Co.,  40  Mo.  App.  146),  aa  weir  as  with 
respect  to  issues  determined  by  a  coart  or 
referee  (Noftzger  v.  Moffett.  63  Kan.  354,  66 
Pac.  670;  Dempsey  v.  Sdiawacker,  140  Mo. 
680,  88  S.  W.  864,  41  S.  W.  1100).  If  this 
doctrioe  is  applicable  to  jury  trials,  there  Is 
mncb  more  reason  for  applying  tbe  doctrine  in 
cases  tried  before  a  court.  The  value  of  at- 
torney's sernces  Is  a  matter  with  which  a 
judge  must  necessarily  be  familiar.  When  the 
court  is  informed  of  the  extent  and  nature  of 
such  services,  its  own  experience  fnmisfaes  it 
with  every  element  necessary  to  fix  their  val- 
ne." 

In  Head  v.  Hargrave,  lOS  U.  a  45,  26  L. 
Ed.  1028  (ernmeously  dted  In  respondent's 
brief  aa  In  tbe  150  U.  8. 46).  was  an  action  to 
recover  tbe  sum  of  $2,000,  allied  to  be  due 
the  plaintUts  from  defendants  for  profession- 
al services  as  attorneys.  The  action  was 
tried  by  Jury,  who  gave  plalutlCFs  a  verdict 
for  $1,800.  There  were  several  attorneys  who 
testified  at  the  trial  and  gave  thelx  (^talons 
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as  to  the  value  of  the  services  rendered  by 
plaiDtlffs  for  defendants.  The  opinions  of 
these  witnesses  apon  the  question  of  the  val- 
ue of  the  serrlces  were  widely  diversent, 
the  highest  estimate  being  $9,440  and  the 
lowest  $1,000.  The  trial  court  .In  eitect 
instructed  the  Jury  that,  in  determining  the 
question  before  them  their  judcment  was 
to  be  controlled  by  the  opinions  of  the  attor* 
neys  testi^tng  upon  the  question  of  the  val- 
ue of  the  services  rendered  by  plaintiffs, 
thus  foreclosing  the  right  of  the  Jury  to  ex- 
ercise their  own  "knowledge  or  Ideas"  up- 
on the  value  of  such  services.  Upon  appeal, 
the  case  was  reversed  because  of  the  giving 
of  said  instruction,  the  higher  court  declar- 
ing that,  while  the  Jury  In  such  a  case,  as  In 
all  cases,  should  be  confined,  In  determining 
such  an  Issue,  to  a  consideration  alone  of  tiie 
evld«ice  adduced  before  them,  at  the  same 
time  th^  were  not  to  be  precluded  from  ex- 
ercising their  own  Judgment  of  the  facts  up- 
on which  the  opinions  of  the  eiperts  were 
founded.  In  other  words,  it  was  therein.  In 
effecj:,  held  that,  while  snch  expert  testimony 
la  admissible  In  the  trial  of  such  an  issue,  It 
was  within  the  1^1  province  of  the  Jury  to 
set  up  and  act  upon  their  own  Judgment, 
erai  in  (opposition  to  the  cq^tnfons  of  the  ex- 
perts, upon  the  qnestloa  of  what  the  evidence 
showjed  voold  be  the  reammahle  value  of  the 
services  lendered. 

The  rule  stated  In  the  authorities  ref»red 
to  above  has  been  so  frequently  applied  in 
Oie  cAsee  and  so  definite  settled  that  fms 
tber  cttatl<m  Is  unnecessary.  Ifany  of  the 
cases  are  named  in  t3ie  btle&,  boUt  of  the 
respcmdent  and  the  appellants. 

In  the  Instant  case,  as  we  have  seen,  the 
fkcts  relative  to  the  nature  and  flie  extent 
of  the  services  rendered  by  ttw  appellants  for 
the  estate  of  the  deceased,  Iser,  were  given 
In  detail  bcfbre  the  court,  and  the  latter, 
equally  with  the  attorneys  who  gave  their 
opin\oDa  as  to  the  value  of  the  services  per- 
formed by  appellants,  had  ftvaUable  to  It  an 
opportunity  to  consider  and  weigh  those 
facts  by  means  of  the  usual  tests  whereby 
the  weight  of  testimony  can  alone  well  bo 
determined  and  so  form  its  own  Judgment . 
upon  the  question  of  the  value  of  such 
services  as  so  shown.  The  court  had  the 
right,  as  the  authorities  conclusively  estab- 
lish, to  form  a  Judgment  regarding  the  mat- 
ter at  variance  with  the  opinions  of  the 
expert  witnesses.  Indeed,  it  was  within  Its 
province  to  reject  entirely  tlie  opinions  of  the 
experts  as  a  determining  factor  of  the  issue 
before  it,  not  arbitrarily,  of  course,  but  in 
the  exercise  of  the  ample  discretion  with 
which  It  is  Invested  In  dlq>oslng  of  socb 


questions.  And  here  It  Is  proper  to  obserre 
that  it  is  not  to  be  assumed  that  the  court, 
m  fixing  the  value  of  appellants'  services  at 
a  figure  below  those  which  the  said  attorneys 
were  of  the  opinion  were  reasonable  for  the 
amount  and  the  character  of  the  services  per- 
formed, intended  to  cast  any  reflection  I^xm 
the  Integrity  or  question  the  good  faith  <rf  the 
attorneys  In  the  expresidoo  of  their  Judg- 
ments as  to  such  value.  We  assume,  rather, 
that  the  court  merely  concluded,  after  due 
reflectlcm  upon  the  evidence  addressed  to  the 
question  of  the  nature  and  extent  of  the 
services  performed,  that  the  opinions  of  the 
lawyers  were  based  upon  a  misconceived  no- 
tion of  the  value  of  the  services  shown  to 
have  been  rmdered.  In  fact,  with  the  knowl- 
edge which  we  know  the  trial  Judge  most 
possess  of  the  recognized  enviable  prafeesloo- 
al  attainments  and  the  known  high  personal 
character  of  said  attorneys,  we  cannot  and 
will  not  permit  ourselves  for  a  moment  to  en- 
courage the  belief  that  the  Judgment  of  tin 
court  below  up(m  the  value  of  the  aervlccs 
was  Int^ded  to  carry  with  It  the  slightest 
Imputation  against  the  sincerity  and  honesty 
of  the  opinions  ventured  In  this  pzoceedlag 
by  the  gentleman  In  question; 

It]  As  before  stated,  however,  tt  Is  plain  to 
our  minds  that,  while  this  court  has  Just  rea- 
son to  express  the  highest  regard  l!or  Ibe 
learning  and  the  untiring  lndustr7  of  the 
appellants,  and  eacih  of  Qiem,  and  are  not 
ourselvee  pr^iared  to  say  whether  Chey  were 
or  not  actually  paid  eaontfii  for  thdr 
labor,  we  cannot  Justly  declare,  -upon  the  rec- 
ord b^ore  us,  that  the  compensation  award- 
ed Is  so  grossly  Inadequate,  when  compared 
to  the  services  performed,  as  shown  to  and 
understood  by  the  court  below,  as  to  Justtfy 
us  In  holding  that,  hi  fixing  the  same,  said 
court  transcended  the  bounds  of  a  sound  or 
reasonable  legal  discretion  In  the  matter. 
There  Is  no  showing,  nor  was  there  any 
attempt  to  show,  that  the  court  or  the  Judge 
thereof.  In  arriving  at  the  conclusion  as  to 
the  value  of  said  services,  was  Influenced  or 
motivated  by  bias  or  prejudice  against  the 
appellants;  nor.  It  Is  clear  from  what  has 
been  said  above,  are  we  JnsUfled  In  declaring 
that  the  wide  divergence  of  views  as  to  Ow 
value  of  appellants'  services  between  the  ex- 
po^ and  the  court,  as  the  views  of  the  lat- 
ter are  evidenced  by  Its  finding  of  value,  af- 
fords proof  of  8u<3i  bias  or  pr^udlce, 

We  conceive  It  to  he  our  duty  to  aflbrm  the 
order,  and  It  Is  so  ordered. 

We  concur:   BUHNL1TP,  J.;  FRBWEIT, 
Presiding  Justice  pro  tern. 
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0t  tl.   (CIV.  3225.) 


(Distxict  Oonrt  of  Appeal.  TUrd  District.  Cal- 
ifornia.  April  30;  1921.) 

1.  Water*  »u4  water  otereae  «s»l30-Me  valM 
appropriation  ef  water  where  laod  was  aot 
publle  raid  for  purf  oaoe  of  aatry  for  appre- 
prlatlon  aad  dlverelon. 

IMtle  to  certain  riparian  land*  haTins 
paased  from  the  goTemment  to  defendants  in 
1875,  there  could  be  no  valid  appropriatios  bj 
plaintiff  in  1871>;  the  land  embracing  the  place 
of  her  diversion  of  the  waters  and  for  a  con- 
siderable distance  down  the  course  of  the 
ditch  not  being  public  land  on  which  one  might 
enter  to  make  an  appRvriatiiHi  and  dinraion 
of  the  water. 

2.  Waters  and  water  oonrses  1 30— Lower 
riparian  owner  may  not  acquire  prescriptive 
rights  against  upper. 

While  the  right  to  take  vater  from  a  stream 
aa  against  riparian  owners  may  be  acquired  hj 
prescription,  no  such  right  may  be  acquired 
either  by  prescription  or  by  appropriation  by  a 
lower  as  against  an  upper  riparian  owner  in 
the  same  stream. 

3.  Waters  and  water  oosrsos  «=»40— All  ripa. 
rlan  owners  eqaally  estitled. 

The  general  rnle  is  that  all  riparian  owners 
are  equally  entitled  to  a  reasonable  use  of  the 
waters  flowiiv  along  ia  throogh  their  lands. 

Appeal  firom  Superior  Ooart,  Sierra  Oono- 
t7;  Stanley  A.  Smith,  Judge. 

Action  by  Catherine  J.  Williams  against 
Manuel  Costa  and  others.  From  Judgment 
for  plaintiff,  defendants  appeal  Reversed. 

KUon  A  Nllon,  of  Nevada  City  (A.  B. 
Oheney.  of  Beno.  Not.,  of  counsel),  for  ap- 
pellants. 

Jerome  L>.  Van  Derwerlcer,  of  Reno.  Nev.. 
and  W.  I.  Redding,  of  Dowuterille.  for  ro- 
ipondent 


BURNSrrr.  J.  This  is  an  aetSoD  to  dettt> 
mine  conflicting  claims  to  tlw  waters  ot 
Pnrd7  creek,  sometimes  known  as  Long 
Talley  creek,  in  Siwra  coanty.  CaL  Plain- 
tlff  also  diaims  damages  on  account  ot  de- 
fBodants*  alleged  wrcmgfol  diveralon  of  these 
waters.  Ihe  trial  court  made  its  findings 
and  rendered  its  decree  ^tIi^  to  plaintiff 
the  right  to  the  use  of  two-flfths.  and  to  de> 
fendant  Catherine  h.  Lemmon  three-fifths, 
of  the  waters  of  said  crec^  enji^nlng  all  the 
defeudants  from  Interferli^  with  the  right 
of  plalnUfl  to  the  use  of  said  two-fifths  of 
said  waters,  'awarding  plaintiff  damages 
against  defen^nt  Costa  tor  $1^664.  and  al- 
lowing plaintiff  her  costs  and  disbnrsemrats 
taxed  at  98TTM  against  all  of  the  defendants. 
The  appeal  comes  to  tlils  court  upon  the  Judg- 
ment roll  and  a  bill  ed  ezceptiona. 

The  facts  relative  to  this  lltlgatkm  as  fonnd 
by  the  court  are  as  follows: 
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"That  the  plaintiff  now  Is  and  for  more  than 
42  years  lapt  pant  she  and  her  grantors  and 
predecessors  in  interest  have  been  the  owners 
of  all  that  certain  ranch  aituated  in  Long  Val- 
ley, county  of -Sierra,  state  of  Cal.,  and  more 
particularly  described  as  follows:  The  W.  ^ 
of  N'.  E.  ^  of  section  13;  all  that  portion  of 
the  N.  W.  M  of  the  8.  B.  ^  of  said  section 
IB,  which  lies  north  of  the  division  fence  be- 
tween the  Williams  and  Pordy  ranches,  and  all 
that  portion  of  the  N.  E.  of  the  3.  W.  %  of 
said  section  13,  which  lies  north  of  the  divi- 
sion fence  between  said  Williams  and  Pnrdy 
ranches,  in  township  21  north  of  range  17  east, 
M.  D.  B.  &  and  known  aa  the  Williams 
raodk;  that  Purdy  creek  is  a  natural  water 
course  with  well-defined  bed  and  banks,  hav- 
ing its  source  on  the  western  slope  of  the 
Sierra  Nevada  Mountains,  In  Ball's  Canyon, 
in  the  county  of  Sierra,  state  of  California, 
and  flowing  through  said  Bali's  Canyon,  to, 
upon  and  across  the  lands  of  plaintiff  and  the 
said  defendant,  Cathrine  L>.  Lemmon;  that  dur- 
ing the  winter  and  spring  months  a  large  and 
irregular  amount  of  water  flows  down  eaid 
stream;  that  the  period  of  high  water  in  said 
creek  vsually  ends  about  the  first  of  May 
when  the  quantity  of  water  flowing  in  said 
stream  greatly  diminishee,  and  that  the  low- 
est stages  are  usually  in  August  and  Septem- 
ber; that  the  said  W.  %  ot  N.  E.  ^  and  all 
that  portion  of  the  N.  W.  ^  of  the  S.  B.  ^. 
which  lies  north  of  the  division  fence  between 
the  Williams  and  Pnrdy  ranches,  of  section 
13,  in  township  21  north  of  range  17  east, 
M.  D.  B.  &  M.,  i^gregattng  not  to  exceed 
100  aeras,  border  on  the  said  Pordy  creek 
and  are  riparian  thereto,  and  are  tiie  only 
lands  In  said  Williams  ranch  riparian  thereto: 
that  plaintiff  now  Is  and  continuously  for 
more  than  SO  years  last  past  she  and  her  gran- 
tors and  predecessors  in  interest  have  been 
entitled  to  the  heneflcial  use  of  two-fifths  of  the 
waters  of  said  Purdy  creek  for  the  irrigation  of 
the  said  lands  comprising  said  Williams  ranc*h 
and  for  domestic,  culinary  and  fiousehold  pur- 
poses and  watering  live  stock  thereon;  that 
continuously  during  all  of  said  time,  except 
since  on  or  about  the  8th  day  of  July,  1916, 
the  plaintiff  and  her  grantors  and  predecessors 
ii^  intereat  have  used  said  two-fifths  of  the 
waters  of  said  FUrdy  creek  for  said  benefirial 
uses  at  and  upon  said  Williams  ranch,  and 
in  the  irrigation  of  88  acres  of  the  said  lands; 
that  said  two-fifths  of  the  waters  of  said  Purdy 
creek  were  appropriated  by  the  grantors  and 
predecessors  in  interest  of  plaintiff,  by  divert- 
ing the  same  from  said  Purdy  creek  by  means 
of  a  certain  ditch  known  as  the  Williams  Ditch 
and  having  its  besd  dam  cm  said  Purdy  creek 
in  the  a  B.  K  of  the  S.  W.  %  of  section  IS, 
township  21  north,  range  17  east.  M.  D.  B.  & 
M.,  and  conveying  said  waters  to  sLd  upon  said 
Williams  ranch  through  said  ditch  and  two 
other  ditches  known  as  the  WUliama  East 
Ditch  and  the  Williams  West  Ditch;  that  all 
of  the  waters  of  said  Pordy  creek  are  not  nec- 
essary for  the  irrigation  of  the  landa  compris- 
ing said  Williams  ranch  and  for  domestic, 
culinary  and  household  purposes  and  watering 
Uye  stock  thereon;  that  two-fifths  of  the  wa- 
ters of  said  stream,  bat  no  greater  amount, 
are  necessary  for  eaid  purpose. 
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"That  on  or  about  the  8th  da?  of  July,  1916, 
■aid  defendant,  Manuel  Costa,  diverted  all  of 
the  waters  of  said  Pardy  creek,  to  the  extent 
of  the  cepacit?  of  the  flume  crosalDgr  s'^d  creek, 
daring  the  irrigating  season,  against  the  will 
and  without  the -consent  of  the  plaintiff,  and 
eontinuei  m  to  divert  the  same  darinr  the 
whole  of  the  irrigating  seasons  of  the  years 
iSn  and  1918,  except  about  four  miner's  inch- 
es thereof,  which  he  allowed  to  flow,  during 
a  portion  of  said  time,  into  said  WiUiama 
Ditch;  and  that  during  much  of  said  time 
there  was  more  than  50  miner's  inches  of  wa- 
ter flowing  in  said  Purdy  creek;  that  neither 
of  said  defendants.  A,  Jensen.  Russell  Jensen 
nor  Catherine  L.  Lemmon,  eonnseled,  aided, 
abetted,  ordered  or  directed  said  defendant, 
Bfannel  Costa,  to  so  divert  the  waters  of  said 
stream;  tiiat  the  lands  comprising  said  Williams 
ranch  are  fertile  and  have  been  rendered  very 
productive  by  plaintiflS  and  her  grantors  and 
predecessors  in  interest,  by  irrigating  the  same 
with  the  waters  of  said  Purdy  creek  by  means 
of  said  ditches  and  the  overflow,  seepi^e  and 
percidatton  of  the  waters  of  said  creek;  and 
that  GOttdnooasly  for  more  than  80  years 
last  past  and  imtU  the  year  1917,  plaintiff  and 
her  grantors  and  predecessors  in  interest  rais- 
ed large  crops  of  hay  thereon;  that  the  dam- 
age to  plaintiff's  hay  crop  in  the  year  1917  waa 
the  sum  of  $460  caused  by  the  said  diversion  of 
the  said  waters  of  Purdy  creek  by  said  defend- 
ant, Manuel  Costa;  that  the  damage  to  plain- 
tifTs  hoy  crop  in  the  year  1018  was  the  sum 
of  $1,204  caused  by  the  said  diversion  of  the 
Sfldd  waters  of  Purdy  creek  by  said  defendant, 
Manuel  Costa;  that  there  was  no  damage  to 
plaintiff's  hay  crop  in  the  year  1916,  and  she 
was  not  damaged  by  being  deprived  of  water 
for  domestic  purposes,  or  for  watering  her 
garden,  or  fruit  trees,  or  by  being  required  to 
purchase  feed  for  her  stock,  or  in  feeding  or 
caring  for  the  same,  or  by  being  required  to 
procure  pasturage  therefor,  or  for  injury  or 
damage  for  inconvenience  or  loss  or  expense 
caused  by  said  diversion  of  said  waters  of  siUd 
Pardy  creek  by  said  defendant,  Manuel  Costa; 
that  the  defendant  Catherine  L.  Lemmon  is 
the  owner  of  the  legal  title  of  the  lands  and 
premises  described  in  defendnnts'  cross-com- 
plaint, filed  in  this  action  on  the  10th  day  of 
August,  1018,  except  those  portions  of  the  N. 
W.  %  of  the  S.  E.  ^and  N.  K.  of  the  S. 
W.  of  section  13,  township  21  north,  range 
17  east,  M.  D.  B.  &  M.,  above  expressly  found 
to  be  owned  by  the  plaintiff;  that  all  of  said 
lands  are  not  upon  or  along  the  banks  of  said 
Purdy  creek  and  are  not  riparian  thereto;  that 
the  only  portion  of  said  lands  which  border 
on  said  Purdy  creek  and  are  riparian  thereto 
are  the  following,  viz.:  The  N.  E.  ^4  of  the 
N.  W.  %  of  section  24.  and  the  S.  E.  M  of 
8.  W.  14;  S.  W.  %  of  S.  E).  %  and-  all  that 
portion  of  the  N.  W.  %  of  S.  B.  %  sec- 
tion 13  which  lies  south  of  the  division  fence 
between  the  Williams  and  Purdy  ranches,  ag- 
gregating not  to  exceed  146  acres  riparian  to 
said  stream. 

"That  said  defendant,  Catherine  L.  Lemmon, 
is  the  owner  of  the  right  to  the  use  of  three- 
fifths  of  the  waters  of  said  Purdy  creek,  and 
of  the  right  to  divert  the  same  from  said 
stream  to  and  upon  the  lands  owned  by  her 
and  described  in  the  cross-complaint  of  defend- 
ants filed  herein  on  the  10th  day  of  August, 


BEPOBTBB  (CaL 

1918:  that  the  defendants,  or  each  of  tiiem, 
are  not  and  they,  or  their  grantors  or  prede- 
cessors in  interest,  or  each  or  any  of  them, 
have  not  been  for  more  than  10  years  last  past, 
or  for  nuiny  years  last  past,  or  since  Decern* 
her,  1862,  the  owners  of  the  prior  right  darinf 
the  Irrigation  season  of  eadt  year,  or  trm 
April  lat  to  November  Ist,  each  year,  en- 
titled to  tbe  use  of  200  miners  inches,  or  to  tfas 
equivalent  of  200  miners  Inches  measured  under 
a  4-inch  pressure,  or  any  other  quantity,  ex- 
cept as  hereinafter  stated,  of  the  waters  of 
said  Purdy  creek  for  the  irrigation  of  their 
said  lands  or  for  stock  or  domestic  purposes, 
and  did  not  divert  from  said  stream,  or  ase 
for  the  irrigation  of  said  lands,  or  the  oops 
growing  thereon,  or  for  stock  or  domestic  por* 
poses,  or  under  a  claim  of  the  exdnsive  right 
so  to  do,  or  openly,  notoriously,  continnons- 
ly,  or  uninterruptedly,  or  adverse  or  hostile  to 
everybody,  or  especially  to  all  claims  or  rights 
of  the  plaintiff,  said  miners  inches  of  the  wa- 
ters of  said  Purdy  creek,  except  when  three- 
fifths  of  tbe  waters  of  said  stream  equaOed 
said  200  miners  inches;  and  that  200  miners 
inches  of  tbe  waters  of  said  stream  were  not 
necessary  for  the  proper  irrigation  of  said  lands 
and  the  crops  growing  thereon  and  for  stock 
and  domestic  purposes. 

"That  an  of  satd  lands  of  plaintiff  and  de- 
fendant, Catherine  L.  Lemmon,  require  irriga- 
tion in  order  to  produce  crops  thereon;  that 
the  defendants  and  their  grantors  and  predeces- 
sors in  iotercnt  have  paid  all  taxes,  state,  coun- 
ty and  municipal,  which  have  been  assessed  up- 
on the  lands  and  tbe  water  rigbte  appurtenant 
thereto  and  described  In  their  said  cross-com- 
plaint; that  the  irrigation  of  the  lands  com- 
prising said  Williams  ranch  by  the  plaintiff 
and  her  grantors  and  predecessors  in  interpst 
was  not  subsequent  to  the  irrigation  of  the 
laiid<)  nf  the  defendants  by  the  grantors  and 
predecessors  in  interest  of  the  defendants,  and 
any  use  made  of  the  waters  of  Pnrdy  creek  by 
the  plaintiff,  or  by  her  grantors  or  predeces- 
sors in  interest,  was  and  is  not  subject  to  the 
anproprifltion  and  use  of  the  waters  of  said 
stream  by  the  grantors  or  predecessors  in  in- 
terest of  the  defendants,  or  each  or  any  of 
them,  and  is  not  inferior  to  the  right  of  the 
defendants,  or  each  or  any  of  them,  to  divert 
or  use  the  same  upon  their  lands  for  irriga- 
tion, or  for  stock  or  domestic  purposes;  that 
as  to  the  defendants  John  Doe,  Jane  Doe. 
Richard  Roe  and  Sarah  Roe,  aald  action  should 
be  dismissed. 

"As  oonclusions  of  law  from  the  foregoing 
facts,  the  court  finds:  That  the  plaintiff  is  tbe 
owner  of  the  right  to  the  use  of  two-fifths  of 
the  waters  of  said  Purdy  creek,  and  of  the 
ri^ht  to  divert  the  same  from  snid  stream  at 
the  head  of  the  Williams  Ditch  thereon,  in  the 
S.  E.  H  of  S.  W.  %  of  section  la.  town- 
ship 21  north,  range  17  east,  M.  D.  B.  &  M., 
and  to  convey  the  same  to  and  upon,  said  Wil- 
liams ranch  through  said  Williams  Ditch  and 
said  two  other  ditches  known  as  tbe  Williams 
East  Ditch  and  the  Williams  West  Ditch,  and 
that  she  is  entitled  to  have  said  amount  of 
said  water  flow  down  said  stream  to  the  head 
of  said  Williams  Ditch;  that  said  defendant. 
Catherine  L.  I^emmon.  is  the  owner  ot  tiie  right 
to  the  use  of  three-fifths  of  the  waters  of  said 
Purdy  creek,  and  of  the  right  to  divert  the 
same  from  said  stream  to  and  upon  the  lands 
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owned  by  bcr  and  described  to  the  crosB-com- 
plaint  of  defendaDtB.  filed  berein  on  the  10th 
day  of  Aagust,  1818;  that  the  plaintiS  is  enti- 
tled to  a  judgmeot  for  damagea  against  said 
defendant,  Manuel  Costa,  in  the  sum  of  $1,651; 
that  the  plaintiff  is  entitled  to  an  injunction 
Against  said  defendants  and  each  an^  &U  of 
them,  their  agents,  Berraiits  and  employees,  re- 
straiikiDg  and  enjoining  said  defcoidanta  and 
-each  and  all  of  them,  their  agents,  servants  and 
'employees,  from  in  any  manner  interfering  with 
the  right  of  the  plaintiff  to  the  use  of  two- 
fifths  of  the  waters  of  said  Purdy  creek,  and 
from  diverting  from  said  creek  more  than 
threfe-fifths  of  the  waters  thereof,  or  from  in 
any  manner  preventing  two-fifths  of  the  waters 
of  said  stream  from  flowing  down  said  creek 
to  the  head  of  said  Willlama  Ditch;  that  plain- 
tiff have  and  recover  from  said  defendants  liei* 
costa  and  disbursements  herein." 

Various  objections  to  the  Judgment  are 
made  by  appellants,  and  many  ioterestiog 
questions  relating  to  water  rights  are  dis- 
cussed in  their  briefs ;  but  only  a  few  of  them 
require  specific  notice. 

[1]  It  1b  to  be  observed  that  in  thet  com- 
plaint reliance  is  had  upon  appropriation  and 
also  the  status  of  a  riparian  owner.  These  ap- 
peared in  separate  counts,  but  there  was  no 
finding  that  plaintiff  was  entitled  to  the  use 
of  the  water  by  reason  of  the  location  of 
her  land  upon  the  natural  water  course,  but 
the  Judgment  Is  based  entirely  upon  appro- 
priation by  means  of  the  Williams  Ditch. 
This  ezdudes  the  Idea  that  respondent  had 
any  other  appropriation.  This  ditch  was 
constructed  in  1879;  therefore  the  finding  is 
equivalent  to  a  determination  that  plaintifTs 
right  had  its  origin  in  an  appropriation  made 
In  1S70.  It  Is  true  that  the  complaint  al- 
iped that  an  appropriation  was  made  65 
years  before  the  action  was  begun,  that  Is, 
in  1861;  but  the  trial  court  rejected  this 
theory  and  fixed  the  time  of  the  appropria- 
Uon  and  localized  it  as  before  stated.  How- 
ever, the  evidence  is  clear  that  prior  to  1879 
the  government's  title  to  appellants*  lands 
had  become  vested  in  their  predecessors  in  in- 
terest who  were  beneficially  using  practically 
all  the  water  of  Purdy  creek  both  as  ap- 
propriators  and  riparian  proprietors.  This 
use  began  in  18C2  and  continued  through 
subsequent  years.  Indeed,  in  1875,  Solomon 
Furdy,  a  predecessor  In  interest  of  appel- 
lants, posted  and  recorded  a  notice  of  appro- 
priation of  200  Inches  of  the  waters  of  Purdy 
creek,  measured  under  a  4-Inch  pressure,  and 
publicly  declared  his  uninterrupted  posses- 
sion and  use  of  the  waters  for  12  years  pre- 
viously. This  was  followed  by  the  construc- 
tion of  a  ditch  and  flume,  or  measuring  box, 
tiaving  a  capacity  of  200  inches,  and  an 
actual  diversion  and  use  of  the  water  for 
beneficial  purposes.  The  regularity  of  said 
appropriation  and  said  beneficial  use  are 
both  undisputed,  and  hence  we  pursue  this 
branch  of  the  Inquiry  no  further.  It  would 
necessarily  follow  that  respondent  by  her 
appropriation  in  1879  could  gain  no  water 


right  prior  In  time  or  enperiOT  In  rank  to 
the  rights  already  vested  In  appeUanta.  Bat 
the  court* B  finding  In  effect  Is  ttiat  reqxuid- 
ent*8  said  attenq>ted  appn^rlatlon  must  su- 
persede and  nullify  the  vested  interest  of  ap- 
pellants, there  being  no  daim  that  anything 
Uke  200  Inches  wUl  be  left  for  them  If  re- 
spondent Is  awarded  two-flfths  of  the  flow. 
In  answer  to  this  view  respondent  says: 

"If  respondent  had  made  her  original  appro- 
priation of  the  waters  of  Purdy  creek  through 
the  so-called  west  ditch,  which  it  is  admitted 

was  not  constructed  untU  1879,  there  might  be 
some  merit  in  appellant's  claim;  but  we  have 
seen  that  Mrs.  Williams  end  her  hasband,  En- 
yart,  made  their  original  appropriation  in  1861, 
and  that  respondent  continued  to  use  the  wa- 
ters of  said  stream,  in  the  irrigation  of  the 
Williams  ranch,  to  the  Ume  of  the  commence- 
ment of  this  action,  except  when  prevented  by 
the  appellants." 

It  may  be  admitted  that  there  Is  some 
evidence  to  suraK>rt  said  claim  of  respondent, 
but  we  are  dealing  with  the  findings  of  the 
court,  whidi  are  based  upon  the  theory  that 
respondent's  right  originated  in  1879.  If  It 
may  be  dalmed  that  some  general  language 
is  used  In  said  findings  pointing  to  the  posi- 
tion that  reEfwndenf 8  title  may  be  supported 
by  some  earlier  proceeding,  the  answer 
that  it  is  too  vague  and  Indefinite  to  support 
the  Judgment  and.  besides,  It  Is  limited  and 
controlled  by  the  particular  determination  to 
whlcb  we  have  referred. 

Moreover,  there  could  be  no  valid  appropri- 
ation by  respondent  in  1879.  The  land  em< 
bracing  the  place  of  diversion  and  for  a  con* 
eiderable  distance  down  the  course  of  the 
ditch  was  not,  public  land  upon  which  one 
might  enter  to  make  an  appropriation  and 
diversion  of  the  water,  the  title  having  pass- 
ed from  the  government  to  appellants,  as 
we  have  seen,  In  1875.  In  section  221  of 
WeU  on  Water  Rights  (3d  BdO,  it  Is  said: 

"Despite  any  difference  under  the  Colorado 
and  California  doctrines  as  to  rights  in  wa- 
ter, both  agree  to-day  that  an  appropriator 
must  have  lawful  access  to  the  stream  before 
he  can  exercise  water  rights.  *  *  *  An  ap- 
propriation cannot  be  initiated  unlavrfully  by 
a  trespass  upon  private  land,  and  no  rights 
can  be  obtained  thereby  against  the  landowners 
whose  land  is  trespassed  upon,  in  any  juris- 
diction." 

And  in  section  222  it  Is  declared: 

V 

"The  general  principle  was  early  established 
in  California  that  the  law  of  possessory  rights 
(that  is  the  law  of  appropriation)  applied  only 
to  vacant,  unoccupied  public  domain,  and  must 
infringe  nothing  to  which  private  rights  had 
already  attached  at  the  time  of  the  appropria- 
tion." 

[2]  Again  respondent  Is  a  lower  riparian 
owner  (at  least  as  to  a  par^  of  the  water 
claimed),  and  as  said  by  this  court  In  Pyra- 
mid I.and  &  Stock  Co.  (a  corporation)  v.  Scott. 
107  Fac.  SOS: 
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"It  is  settled  law  in  California  that,  while 
the  right  to  take  water  from  a  stream,  as 
againat  riparian  owaera,  mi^  be  acquired  bj 
prescription  (GaUaber  r.  Montedto  Valley  Wa- 
ter Company,  101  Cal.  245,  85  Pac.  770; 
Botbgate  r.  Irvine,  128  Cal.  144,  68  Pac.  442, 
77  Ain.  St.  Rep.  158;  Arroyo  D.  and  W.  Co. 
T.  Baldwin.  165  Cal.  280,  285,  100  Pac.  874), 
no  aach  right  may  be  acquired  either  by  pre- 
scription or  by  appropriation  by  a  lower  as 
Kgainst  an  upper  riparian  owner  in  the  same 
stream.** 

From  an  examlnatioa  of  the  wbole  record, 
we  do  not  conclude  that  reepondent  is  &i' 
titled  to  no  use  of  any  of  the  watw  that 
Hows  In  said  Purdy  cre^  bnt  w«  are  satisfl- 
ed  that  the  particular  findings  and  Judgment 
herein  cannot  be  upheld.  It  Is  admitted, 
indeed,  by  aiqpeUants,  tltat  respondent  has 
at  least  a  co-ordinate  rlg^t  to  four  inches 
of  water  which  has  flowed  to  the  Williams 
premises  for  household  and  domestic  purpos- 
es and  the  watering  ot  live  stock,  but  it  la 
daimed  that  her  right  to  the  use  of  Qie  water 
for  other  purposes  is  subordinate  to  that  of 
appellants. 

[I]  The  determination  of  tliis  questl<m  may 
property  be  left  to  another  trial,  but  we  deem 
the  suggestion  not  inapiff<q;iriate  tliat  wluit> 
ever  rights  plaintiff  may  have  to  the  use  of 
tbB  water  would  seem  to  be  measured  and 
controlled  by  the  law  applicable  Ut  lower 
and  upper  rl^rian  owners.  Stated  gaiecal- 
ly,  the  rule  ia  tha^ 

**A11  the  riparian  owners  are  eqiudly  entitled 
to  a  reasonable  use  of  the  waters  flowing  along 
OP  throagh  their  landa." 

In  WeU'8  woi^  supra,  In  section  739,  It 
la  said: 

"73ie  water  in  the  stream  beloi^s  to  no  one- 
it  is  not,  and  cannot  be,  while  flowing  In  its 
natural  courae,  the  subject  of  ownership  by 
any  one.  Bnt  each  riparian  owner  has  a  right 
to  the  uee  of  his  own  land,  and  since  all 
riparian  proprietors,  by  their  natural  sltaa- 
tion  in  contact  with  the  stream,  have  an  equal 
right  of  access  to  the  water  they  have  an  equal 
Bight  of  use  (or  their  own  lands,  which  no 
one  of  thiSa  may  unreasonably  Tl<^te.  *  •  • 
The  rights  of  the  riparian  proprietors  are  cor- 
retative  as  contrasted  with  the  ezdusive  ri^t 
(Stained  by  appropriation." 

The  subject,  however,  *lias  been  so  often 
discussed  by  the  courts  of  this  state  that 
further  consideration  herein  would  be  futile. 

It  may  be  remarked,  though,  that  consider- 
ed as  a  practical  question  It  must  be  manifest 
that  the  right  of  the  lower  riparian  owner  is 
somewhat  subordinate  to  that  of  the  upper, 
since  the  latter's  use  of  the  water  may  so 
diminish  the  flow  of  the  stream  as  to  prevent 
the  former  from  receiving  a  supply  com- 
mensurate with  his  wants. 

But,  as  before  suggested,  the  principles 
that  govern  riparian  rights  have  been  so 
thoroughly  settled  in  this  state  that  the  par- 
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ties  to  the  action  will  be  fully  advised  as  to 
what  facts  they  must  present  If  a  new  trial 
is  had  upon  this  theory. 

We  think  the  judgment  must  be  rerased, 
and  it  is  80  ordered. 

We  concur:  PREWBIT,  Presiding  JwOee 
pro  tem.;  HART,  J. 


(52  Cal.  App.  m) 
BOARDMAN  V.  CRITTENDEN.   (CIv.  S7I4.) 

(DUtrict  Court  ot  Appeal.  First  District,  Di- 
Tision  2,  Oallfomia.  Ifay  2,  1921.) 

1.  Attorney  and  ollest  «=»I23(2)— Experiesefrf 
client  eould  deal  with  attorney  wKboat  n- 
eelvlns  other  legal  advice. 

Where  an  attorney's  client  was  an  ex- 
perfraced  baainess  man,  accostomed  to  draw- 
ing contracts  and  attending  to  many  details  •( 
tiis  business  commonly  intmsted  oi^  to  attor^ 
neys,  it  was  not  an  incO^ensable  neees^  te 
a  contract  between  such  dimt  and  his  attomer. 
whereby  the  client  transferred  aecnrities  io 
settlement  of  the  attorney's  claim  for  (rtod 
upon  tiim  in  inducing  an  investment,  that  th» 
client  receive  advice  from  another  attorney. 

2.  Attorney  and  oHent  <8=»I23(1)— Pr1adH« 
relative  to  dealings  between  attorney  aetf 
eHent  do  not  apply,  where  attorney  niww 

hostile  attitude  of  pressing  creditor. 

Though  it  is  trne  that  in  a  transaction  be- 
tween attorney  and  client  the  burden  is  on  th« 
attorney  to  prove  the  transaction  was  fair,  and 
that  he  made  a  reasonable  use  of  the  confi- 
dence reposed  in  him  and  gave  honest  adricc 
to  his  client  concerning  himself,  such  princi- 
ples  are  ^>pUcable  only  to  cases  in  wliich  the 
dient  was  dealhig  with  the  attorney  under  tbe 
influence  of  the  confidence  which  he  had  re- 
posed in  him,  and  do  not  apply  to  a  case  where 
tbe  attorney  asaumes  openly  the  hostile  atti- 
tude of  an  urgent  and  pressing  creditor,  and 
where  the  parties  are  held  at  arm's  length. 

Appeal  from  Superior  Court,  Ai»TTi>flw 
County;  Everett  J.  Brown.  Judge. 

Action  by  Wilbur  F.  Boardman  against 
William  0.  Crittenden.  From  a  Jodgmait 
for  defendant^  plaintiff  appeals.  Afflnned, 

Fitzgerald,  Ahbott  &  Beardsley  of  Oak- 
land, and  Chlckering  &  Gregory,  of  San  Fran- 
cisco, for  appellant. 

Stanley  Moore  and  Wm.  A.  Nunlis^  bodi  of 
San  Frandsco,  for  respondent. 

LANGDON.  P.  J.  This  la  an  appeal  by 
the  plaintiff  from  a  judgment  against  him  in 
on  action  in  which  he  sought  to  resdnd  a 
certain  agreement  entered  into  betwe^  him 
and  the  defendant,  and  to  have  restored  to 
him  certain  instruments,  and  to  have  other 
instruments  canceled.  Said  instruments  wert 
delivered  by  plaintiff  to  defendant  in  pur- 
suance of  the  terms  of  said  agreem^t  bat- 
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In  sousht  to  be  resdnded.  The  grotmd  relied 
upon  for  rescission  of  said  contract  la  that 
the  defendant  Induced  the  plalntUT  to  make 
the  agreement  in  qaestiw  by  means  of 
duress,  menace,  fraud,  and  undue  Influence. 
The  case  was  tried  withont  a  Jury,  and  the 
findings  and  Judgment  were  In  ta.wr  ot  de- 
fendant 

Briefly,  the  facts  show  that  the  plaintiff 
and  defendant  had  known  each  other  since 
about  1906.  Ptaintlir  was  a  business  man, 
engaged  In  ntunerouri  enterprises,  among 
which  was  the  promotion  and  building  of 
gas  plants  on  the  Pacific  coast.  Defendant 
was  an  at&mey  at  law,  and  some  20  years 
jronnger  tban  plaintiff.  During  the  first  few 
years  of  the  acquaintance,  defendant  was 
engaged  to  attend  to  a  few  business  matters 
for  the  ^aintiff,  but  none  of  these  seem  to 
IkaTe  been  of  much  Importancew  Hr.  Board- 
man,  the  plaintiff,  had  many  dlrerslfled  busi- 
ness interests,  and  th^  were  condncted  by 
coipotatlotts  In  whl<ih  the  W.  F.  Boardman 
Company  held  large  amounts  of  stock.  Mr. 
Bosrdman  was  the  principal  stockholder  In 
the  W.*  F.  Boardman  Company.  In  1911  the 
Boardman  Company  owned  all  the  stodc  in 
the  Bogue  Blver  VaJley  Gas  Company,  a 
corporation.  The  pzlndpal  asset  of  this  last- 
mentioned  company  was  a  gas  plant  near 
Medftnrd,  Or^  whldi  plant  hi^  originally 
been  oonstmeted  the  Btwrdman  Cmnpany. 
In  Uarch,  1911,  Mr,  Boardman  ^nposed  to 
Mr.  Crit^den,  the  defendant,  that  a  new 
corp<»atlon  be  organized,  and  that  an  of  the 
stofft  and  bonds  of  the  Bogue  Blver  Com- 
pany be  transferred  to  the  newly  OTganlsed 
company,  wUch  was  to  be  known  as  the 
Or^Km  Oas  ft  Blectric  C<Hnpany.  Payment 
was  to  be  made  to  the  Boardman  Company 
In  Btodk  and  bonds  of  the  new  company,  and 
In  the  transaction  the  value  to  be  given  to 
the  Boardman  Company  In  exchango  for 
Its  holdings  in  the  Rogue  Blver  Company 
was  agreed  to  be  fl75,000.  At  the  time  Mr. 
Boardman  iftibmitted  this  proposition,  he 
made  certain  statements  to  Mr.  Crittenden 
regarding  the  character  of  the  gas  plant,  Its 
manner  of  construction.  Its  actual  cost,  oper- 
ating facilities,  and  future  earning  power. 
The  particular  representation  out  of  which 
the  real  controversy  arose  was  that  the 
plant  had  been  constructed  by  the  Board- 
man  Company  at  an  actual  cost  of  $126,000, 
without  any  commiBsions.  discounts,  or  en- 
gineering fees  of  any  kind,  and  that  all  the 
materials  used  in  the  construction  of  said 
plant  had  been  estimated  at  actual  cost  to 
the  Boardman  Company,  which  was  In  a 
position  to  secure  such  materials  at  a  lower 
figure  than  contractors  generally. 

According  to  the  findings,  Mr.  Boardman 
stated  that,  because  no  engineering  fees  or 
commissions  or  expenses  of  supervision,  etc., 
had  been  Included  In  the  estimated  cost  of 
the  idant;  the  Boardman  Gtmipany  ehonld 
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receiTe  a  $50,000  profit  on  the  construction 
of  the  plant,  and  Its  selling  price  to  the  new 
company  should  be  fixed,  therefore,  at  $175,- 
000.  It  was  also  represented  to  Mr.  Critten- 
den that  It  was  necessary  to  procure  a  cer- 
tain amount  of  capita]  for  operating  ex- 
penses and  future  extensions  of  the  plant, 
and  It  was  suggested  that  Mr.  Crittenden 
Invest  In  the  securities  of  the  new  company. 
The  new  company  was  organized,  Mr.  Crit- 
tenden attending  to  the  legal  details,  and 
thereafter,  in  reliance  upon  Mr.  Boardman'a 
representations  as  to  the  construction  cost  of 
the  plant,  Mr.  Crittenden  Invested  about 
$60,000  In  the  brads  of  the  Oregon  Gas  ft 
Klectric  Company.  These  bonds,  of  the  par 
▼aine  of  $1,000,  were  sold  at  $900,  and  there 
was  a  certain  amount  of  stock  i^lven  as  a 
bonus  with  the  btrnds.  Later,  by  reascm  of 
assessments  leried  upon  the  stock,  Mr.  Crit- 
tenden's fuTestment  was  Increased  nnUl  it 
was  something  over  $67,000. 

From  the  time  of  the  ftormation  of  the 
Or^Xm  Gas  ft  Electric  Company,  In  Iftll,  un- 
til the  execution  of  the  contract  ont  of  which 
this  action  arose  (January  16,  1916),  Kb*. 
Crittenden  was  the  secretary  of  the  said 
company  and  was  Its  attorney.  He  was  al- 
so tiie  attorney,  In  rarions  matters,  for  oUier 
corporations  in  wlilch  edther  Mr.  Boardman 
or  tlie  Boardman  Company  held  controlling 
Interests,  and  In  some  matters,  during  that 
period  of  time,  he  represented  Mr.  Boardman 
personally.  The  testimony  and  the  corres- 
pondence between  the  parties  show  that  a 
close  business  and  social  relation  came  to 
exist  l>etween  them.  Mr.  Crlttmden  testi- 
fied that  It  was  not  until  some  time  in  De- 
cember, 1915,  that  he  came  to  understand 
fully  that  Mr.  Boardman  had  misrepresented 
to  him  the  cost  of  the  gas  plant,  which,  at 
the  trial  of  this  action,  he  claimed  was  some- 
thing between  $67,000  and  $80,000.  At  the 
time  he  realised  that  mlnrepreseutations  had 
been  made  to  him,  be  was  r^resentlng  the 
Boardman  Company  as  Its  attorney  In  cer- 
tain litigation  then  pending  in  the  Supreme 
Court  of  this  state,  entlUed  Boardman  t. 
Fetch,  and  in  that  case  the  quratlm  the 
actual  cost  of  his  gas  plant  was  one  of  the 
subjects  of  Inquiry.  It  appears  that  It  was 
through  his  examination  of  the  documents 
and  files  In  this  case  against  Petdi,  and 
through  his  conversations  with  the  defendant 
Fetch,  that  he  became  aware  of  the  allied 
mlsrepresaitatlons.  Upon  this  discovery,  be 
determined  to  bring  an  action  against  Mr. 
Boardman  for  damages  sustained  by  reason 
of  tbe  false  representations,  and  also  to 
t>rlng  suits  for  accounting  and  for  other  re- 
lief the  details  of  which  are  immaterial 
here. 

On  Saturday,  January  16,  1916,  Mr.  Crit- 
tenden telephoned  Mr.  Boardman,  who  was 
thea  in  Los  An^les^   He  told  Mr.  Board- 
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man  that  he  desired  to  discuss  some  boslziess 
matter  with  him  and  that  he  would  ccone  to 
Los  Angeles  for  that-  iraiiKMe.  Mr.  Board- 
man  stated  that  he  was  leaving  that  night 
for  his  home  In  Bei^eley,  and  ft  was  agreed 
ttiat  a  meeting  should  be  had  on  Sunday 
morning,  at  Mr.  Boardman's  office  In  San 
Francisco.  Mr.  Boardman  vteat  to  his  of- 
flee  to  keep  the  appointment,  but,  upon  dls- 
coTerlng  that  he  had  forgott^  his  keys,  tele- 
phoned to  Mr.  Crittenden  and  arranged  to 
come  to  Orlttendeo's  office.  Upon  his  ar- 
rival there  Crittenden  Immediately,  accord- 
ing to  the  testimony  of  both  parties,  stated 
In  effect,  that  all  business  and  social  rela- 
tions t>et^veeD  them  were  at  an  end ;  that  he 
(Crittenden)  was  through  with  Boardman, 
and  Intended  to  act  only  for  himself  and 
protect  himself;  that  he  would  deal  with 
Mr.  Boardman,  not  as  his  attorney,  but  as  a 
colnvestor  In  Oregon  Uas  &  Electric  Com-' 
pany.  The  negotiations  betweoi  the  parties 
continued  all  day  and  late  into  the  evening, 
and  were  finally  consummated  upon  the  fol- 
lowing! morning  by  the  execution  of  the 
wmtract  and  delivery  of  the  Instruments  now 
sought  to  be  avoided. 

There  Is  a  sharp  conflict  In  the  testimony 
as  to  the  details  of  the  Interview  and  n^tla- 
tlons  culminating  In  the  contract.  Mr.  Crit- 
tenden and  his  associate,  Mr.  Nunlist,  who 
was  later  called  into  the  conference,  and 
other  witnesses  testified  In  a  manner  which 
amply  supports  the  findings.  It  Is  true  the 
testimony  of  Mr.  Boardman  and  his  business 
associate,  Mr.  Eckert,  who  was  also  called 
into  the  negotiations,  as  well  as  that  of  other 
witnesses  produced  by  the  plaintiff,  contra- 
dict the  testimony  of  defendant's  witnesses; 
but  this  conflict  In  the  testimony  makes  it 
necessary  for  us  to  accept  the  findings  upon 
all  disputed  matters.  Therefore,  although  we 
have  carefully  read  the  voluminous  record, 
ttie  findings  are  get  forth  herein  as  a  state- 
ment of  the  disputed  tects.   It  was  found: 

"That  there  was  no  relatlonsbip  of  attorney 
and  dient  existing  between  the  plaintiff  and 
the  defendant  upon  January  16  or  January  17, 
1916  (the  dates  when  the  agreement  was  ne- 
gotiated and  concluded),  with  respect  to  the 
Oregon  Gas  &  Electric  Company,  or  the  stock 
and  bonds  held  by  either  the  plaintiff  or  the 
defendant  therein;  that  the  rdationship  exist- 
ing between  the  plaintiff  and  the  defendant  on 
said  dates  with  respect  to  the  Oregon 'Oas  & 
Electric  Company  was  that  of  colnvestors  only; 
that  the  defendant  had  acted  as  the  attorney 
for  the  plaintiff  and  the  W.  F.  Boardman  Com- 
pany in  some  specific  matters  during  the  time 
of  their  acquaintance,  and  on  aaid  January  16 
and  January  17,  1916,  all  of  said  matters  bad 
not  been  finally  terminated  and  dosed,  but  that 
the  services  therein  had  been  snbstantlally 
rendered  some  time  previous  thereto,  and  that 
at  no  time  was  the  defendant  the  general  at- 
torney (or  the  plaintiff,  except  during  a  por- 
tion of  the  year  1914,  nor  authorized  to  rep- 
resent the  plaintiff,  excepting  with  respect  to 
matters  forming  the  ipedfic  subject  of  his 


employments;  Uiat  at  no  time  waa  the  defend* 
ant  employed  as  an  attorney  at  law  by  tb* 
plaintiff  to  represent  the  plaintiff  with  xttper, 
to  his  interests  in,  or  connection  with,  the  Ore- 
gon Gas  dc  Electric  Company,  either  as  a 
stockholder  therein,  or  otherwise;  and  that 
the  defendant  never  acted  as  a  general  legal 
adviser,  dther  sole  or  othttwiM^  at  tb»  pbda- 
tiit" 

The  facts  regarding  the  representations  iii 
Boardman  to  Crittenden  are  also  found  as 
recited  hereinbefore,  and  It  Is  found : 

"That  the  defendant  reasonably  believed  tb« 
said  statements  and  representations  of  the 
said  plaintiff.  *  *  *  That  be  was  then  ig- 
norant of  the  falsity  of  said  statements  «•  to 
the  cost  of  said  plant  and  the  cowUtion  there- 
of. That  in  entering  into  the  tranaactioD  pro- 
posed by  the  plaii^  *  *  *  he  relied  opoa 
the  truth  of  said  statemento,  •  *  *  and 
that  but  for  them,  and  his  belief  In  them,  and 
in  each  of  them,  he  would  not  have  entered  in- 
to this  transaction.  That  acting  in  reliance 
upon  the  truth  of  the  said  representationa. 
and  of  each  of  them,  the  defendant  in  the  said 
month  of  March,  1911,  agreed  with  the  said 
W.  F.  BoardmaUt  in  effect,  that  the  pdaiatiff, 
or  the  said  W.  F.  Boardman  Compuy,  or  both 
of  them,  would  sell  to  a  corporation  to  be  form- 
ed the  said  proper^  of  the  Rogue  River  Vallcjr 
Gas  Company,  or  all  of  their  interest  in  that 
said  property,  at  a  price  whidi  would  be  equal 
to  the  cost  of  the  construction  of  the  said 
property,  plus  a  profit  of  $50,000,  and  take  is 
payment  therefor  bonds  of  the  new  company 
at  $800  each  and  15  shares  of  stock  with  eack 
bond  as  a  bonus,  and  the  said  defendant  woold 
purchase  55  of  the  bonds  of  the  new  companj 
on  the  same  terms,  and  pay  for  the  said  bimds 
the  sum  of  $4&,GO0  cash.   •   •  * 

"That  on  Januu?  16,  1916,  the  defendant 
stated  to  the  plaintiff  as  follows:  That  all 
matters  between  them  were  at  an  end,  and 
that  he  (the  defendant)  was  'through'  with  the 
plaintiff;  that  he  had  been  requested  by  a 
certain  banker  to  see  the  plaintiff  before  ffiing 
suit  against  the  plaintiff,  and  to  give  the  plain- 
tiff an  opportunity  of  settlement;  that  be 
(the  defendant)  had  been  informed  and  bdlev- 
ed  that  the  cost  of  the  eonatmction  itt  the 
Rogue  River  Valley  plant  •  •  •  was  not 
the  sum  of  $125,0(>0,  or  any  other  sum  in  ex- 
cess of  approximately  $80,()00;  that  defendant 
then  and  there  further  stated  that  tbe  plaintiff 
had,  prior  to  and  at  the  time  of  the  investment 
by  the  defendant  In  tbe  Oregon  Gas  &  Electric 
Company,  represented  tiiat  the  eonatmction 
cost  of  said  plant  was  $125,000,  exdosive  of 
commissiODS,  discounts,  and  engineering  fees, 
and  that  said  plant  was  a  well-constrocted 
plant,  and  that  said  representations  were,  and 
each  of  them  was  false;  and  defendant  further 
stated  that,  at  tbe  time  of  tbe  making  of  said 
representations  by  plaintiff,  said  plant  was  not 
in  good  condition,  was  not  well  constmcted, 
but  was  pooriy  and  Improperiy  constmcted; 
and  defendant  fartber  stated  that  tbe  trae  and 
actual  cost  of  said  plant  was  known  to  said 
plaintiff  at  the  time  of  the  making  of  said 
representations  by  him  as  aforesaid;  and  de- 
fendant then  and  there  further  stated  that  tbe 
true  and  actual  cost  of  said  plant  was  delib- 
erately and  intentionally  misrepresented  to  tbs 


Digitized  by  Google 


CaU  BOARDMAN  v 

(198 

defeudaDt  the  plaintiff,  with  the  purpose  of 
fraudulently  tnducine  the  defendant  to  invest 
his  money  in  the  Oregon  Gas  &  Electric  Com- 
pany and  to  join  in  paying  a  purdiase  price  of 
$175,000  for  said  Rogue  RiTer  Valley  plftDt; 
that  defendant  then  and  there  further  stated 
to  ^  plaintiff  that  he  Intended  to  bring  suit 
■cabist  plaintiff  on  account  oi  said  misrepre- 
sentations and  that  he  (the  defendant)  desired 
the  plaintiff  to  read  over  the  complaints  which 
he  (the  defendant)  had  already  prepared;  and 
that  he  (the  defendant)  believed  the  plaintiff 
had  been  guilty  of  looting  and  mismanagement 
of  the  Oregon  Qas  &  Electric  Company,  and 
that  he  (the  defendant)  proposed  to  see  to  it 
that  the  plahitiff  waa  irat  out  of  the  preriden- 
cy  and  the  managemcDt  of  said  company; 
*  *  *  that  the  defendant  then  handed  to 
plaintiff  the  three  complaints  received  in  evi- 
dence; *  •  •  that  the  plaintiff  read  over 
one  of  said  complaints  in  its  entirety  and 
glanced  through  the  other  two;  that  thereafter 
plaintiff  offered  to  pay  the  defendant  the 
amount  of  the  hitter's  investment  and  interest 
for  the  stock  and  bonds  in  the  Oregon  Oos  & 
Snectric  Company  owned  by  the  defendant, 
providing  the  defendant  woidd  accept  certain 
other  secnritieB  in  payment  therefor;  «  «  « 
that  defendant  believed  that  all  of  the  allega- 
tions contained  in  said  last-mentioned  com- 
plaints were  true,  and  that  he  would  be  able 
to  make  legal  proof  of  the  same,  at  the  time 
he  banded  said  complaints  to  the 'plaintiff  to 
read,  and  that  at  tiiat  time  the  defendant  in- 
tended to  file  said  complaints  and  prosecute 
the  same." 

The  court, found: 

"That  the  defendant  stated  he  would  not 
accept  the  securities  offered  by  plaintiff  in  pay- 
ment for  the  stock  and  bonds  held  by  the  de- 
fendant in  the  Oregon  Gas  &  Electric  Com- 
pMUiy,  and  acquired  by  the  defendant  as  a  re- 
sult of  the  representations  made  to  him  by 
the  idaistiff.  That  thereafter  .the  i^aintiff 
asked  the  defendant  U  the  defendant  bad  any 
objection  to  bis  (the  plaintiff's)  consulting 
wi^  George  H.  Eckert,  and  that  the  defendant 
at  once  stated  that  he  bad  no  objection  to  such 
consultation,  and  that  the  defendant  himself 
called  op  said  George  B.  Eckert  by  telephone, 
and  that  the  plaintiff  thereupon  asked  said 
Eckert  to  come  immediately  to  the  defendant's 
office  in  San  rrondsco. 

"Tiiat  upon  the  arrival  of  said  George  H. 
Bckert,  and  after  liia  refusal  to  answer  ques- 
tions relating  to  the  construction  cost  of  said 
Bogue  River  Valley  plant,  said  George  H.  E3ck- 
ert  and  the  plaintiff  retired  to  a  room  in  the 
offices  of  Crittenden  &  Simmons,  and  remained 
in  conference  there,  with  no  one  else  present, 
for  a  period  of  more  than  an  hour;  that  said 
Eckert  was  the  secretary  of  the  W.  F.  Board- 
man  (Company,  and  was  and  has  been  associ- 
ated with  said  plaiatiff  in  various  business  en- 
terprises for  a  number  of  years. 

"That  at  the  conclusion  of  said  conference 
between  the  plaintiff  and  said  George  U.  Eck- 
ert the  plaintiff  announced  that  be  was  willing 
to  purchase  the  defendant's  stock  and  bonds  in 
the  Oregon  Gas  &  Electric  Company  by  can- 
celing the  defendant's  promissory  note  In  favor 
of  plaintiff,  amonnting  to  $20,000,  by  deliver- 
ing to  the  defendant  the  promissory  note  of 
the  Midland  Land  &  Irrigation  Company  in  fa- 
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vor  of  the  plaintiff  in  the  sum  of  $30,000,  and 
by  executing  his  promissory  note  for  the  bal- 
ance, payable  in  two  years,  and  bearing  inter- 
est at  5  per  cent.;  that  after  some  discussion 
between  the  plaintiff  and  the  defendant  as  to 
whether  the  time  for  the  payment  of  said  last- 
mentioned  note  should  be  one  or  two  years, 
or  whether  the  interest  should  be  5  or  6  per 
cent.,  it  was  agreed  between  them  that  the 
time  for  payment  thereof  should  be  two  years, 
and  the  interest  tbereon  at  the  rate  of  6  per 
cent,  per  annum;  that  thereupon  the 'plaintiff 
himself  suggested  that  such  agreement  should 
be  immediately  put  tn  writing  and  executed, 
and  that  thereafter,  and  at  the  plaintUPa  re- 
quest, the  said  agreement  was  put  in  writing 
and  executed  by  the  plaintiff  and  defendant, 
and  also  an  agreement  was  likewise  put  in  writ- 
ing at  the  plaintiff's  request,  whereby  the  de- 
fendant and  William  A.  Nunlist,  on  behalf  of 
themselves  and  their  aesodatee,  agreed  not  to 
participate  in  litigation  against  the  plaintiff 
with  respect  to  the  Oregon  Gas  &  Electric 
Company;  and  that  after  the  execution  of  said 
agreements  the  idaintiff  himsdf  sunested  that 
a  further  meeting  should  be  had  at  &  a.  m.  on 
January  IT,  1016^  tor  the  purpose  of  finally 
consummating  the  transaction,  and  making  de- 
livery  of  the  securities  mentioned  therein,  and 
stated  that  in  the  meantime  he  (the  plaintiff) 
would  have  the  bookkeeper  of  the  W.  F. 
Bpardman  Company  ascertain  the  exact 
amount  of  the  defendant's  investment,  plus  6 
per  cent." 

The  coDxt  further  found: 

'That  plaintiff  voluntarily  entered  Into  the 
agreements  with  the  defendant  of  January  16 
and  17,  1916;  that  there  was  no  fraud  or 
duress  exercised  upon  the  plaintiff  by  the  de- 
fendant upon  either  January  16  or  January 
17,  1916,  or  with  respect  to  the  agreements 
and  transactions  had  between  ttiem  upon  those 
dates,  or  either  thereof,  and  ttiat  the  defend- 
ant did  not  advise,  or  attempt  to  advise,  the 
plaintiff  upon  said  dates,  or  either  of  them, 
either  as  an  attorney  at  law  or  otherwise; 
that  neither  the  written  contract  executed  be- 
tween the  plaintiff  and  the  defendant  on  Jan- 
uary 16,  1916,  nor  any  of  the  agreements  or 
transactions  entered  into  or  carried  out  by  the 
plaintiff  and  defendant  upon  January  16  or 
January  17,  1916,  were  consented  to,  or  in  any 
way  entered  Into,  or  carried  out  by  the  idain- 
tiff  wholly,  or  in  any  way,  due  to  any  fraudu- 
lent misrepresentations  on  the  part  of  the  de- 
fendant, or  other  than  as  the  voluntary  act  of 
the  plaintiff;  that  no  fraudulent  misrepresen- 
tations were  made  to  the  plaintiff  by  the  de- 
fendant, either  on  January  16  or  January  17, 
1016;  •  •  •  that  there  was  no  menace  ex-* 
ercised  over  the  plaintiff  by  the  defendant  on 
January  16,  1916,  and  January  17,  1916,  or 
either  thereof,  and  there  was  no  undue  Influ- 
ence exercised  over  the  plaintiff  by  the  defend* 
ant  npon  said  dates,  or  either  of  them,  and 
that  the  agreements  and  documents  executed  by 
the  plaintiff  on  January  16  and  January  17, 
1916,  were  executed  by  the  plaintiff  without 
being  overcome  by,  and  without  having  been 
subjected  to,  any  menace,  duress,  or  undue  in- 
fluence; that  on  January  17,  1916,  in  order  to 
carry  out  the  agreement  executed  by  the  plain- 
tiff and  the  defendant  on  January  16,  1916^ 
and  in  order  to  adjust  certain  other  matters 
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necesaitated  tiiereby,  partlcalftriy  the  amount 
of  the  defendant's  inveabnent  pins  6  per  cent, 
plaintiff  TOlantarUy,  and  without  being  sabject- 
ed  to  doreflB,  fraud,  or  nndne  influence,  delir- 
ered  to  the  defendant  the  documents,  papers, 
and  personal  property  described  in  plaiatiGTs 
complaint;  *  •  •  that  plaintiff  was  famil- 
iar with  the  construction  cost  of  the  Rogrue 
River  Valley  gaa  plant  at  the  time  of  the  sale 
of  the  capital  stock  of  the  Rogue  River  Valley 
Gas  Company  to  the  Oregon  Gas  &  Blectric 
Company,  and  the  defendant  was  ignorant  of 
the  construction  coat  of  said  Rogue  Biver  Val- 
ley gas  plant  at  tiiat  time,  mod  that  the  plain- 
tiff was  aware  on  January  16  and  January  17, 
1910,  of  the  facts  in  regard  to  said  sale  of  the 
capital  stock  of  the  Rogue  River  Valley  Gas 
Company,  and  was  then  familiar  with,  and  had 
knowledge  of,  the  construction  cost  of  said' 
Rogue  River  Valley  gas  plant;  that  no  state- 
ments were  fraudulently  made  by  the  defend- 
ant upon  January  16,  1916,  and  January  17, 
1916,  or  either  thereof;  that  the  defendant  be- 
lieved each  and  every  statement  and  represen- 
tation made  by  him  during  the  course  of  the 
conversation  between  himself  and  the  plain- 
tiff upon  January  16  and  January  17,  1916, 
and  that  the  written  agreement  executed  by 
the  plaintiff  on  January  16,  1916,  was  not 
signed  by  the  plaintiff  as  a  result  of  any  mis- 
representations made  to  the  plaintiff  by  the  de- 
fendant, nor  becaoae  of  any  belief  in  Uie  plain- 
tiff that  the  defendant  knew  more  of  the  facts 
in  regard  to  the  sale  of  the  capital  stock  of  the 
Rogue  River  Valley  Gas  Company  and  the 
construction  cost  oit  its  plant  than  did  the 
plaintiff  himself. 

"That  the  statement  and  representation 
made  by  the  plaintiff  to  the  defendant  in 
March,  1911.  and  at  the  time  the  plaintiff  in- 
duced the  defendant  to  invest  in  the  Oregon 
Gaa  &  sn^trie  Company,  that  the  construc- 
tion cost  of  the  Rogue  Biver  Valley  gas  and 
electric  plant,  exclusive  of  interest,  commis- 
sions, and  engineering  fees,  was  the  sum  of 
(125,000,  was  false;  that  the  construction 
cost  of  said  plant  at  that  time  was  not  to  ex- 
ceed $100,000;  that  at  the  time  the  plaintiff 
induced  the  defendant  to  invest  in  ssid  Oregon 
Gas  &  Electric  Company,  no  statement  was 
made  by  the  plaintiff  to  the  defendant  as  to 
any  moneys  paid  by  the  W.  F.  Boardman  Com- 
pany to  J.  B.  Anderson,  and  no  statement  was 
made  by  the  plaintiff  to  the  defendant  with  re- 
spect to  any  refund  or  credit  in  favor  of  the 
W.  F.  Boardman  Company  by  or  from  the 
Stacoy  Manufacturing  Company;  that  said 
plant  of  said  Rogue  Birer  Valley  Gas  Compa- 
ny was  not  a  well-equipped  plant  at  the  time 
when  said  representations  were  made  to  the 
defendant  the  plaintiff  In  Blarch,  1911,  and 
that  at  the  time  of  the  making  of  said  repre- 
sentations and  statements  by  the  plaintiff  to 
the  defendant  in  March,  1911,  the  plaintiff  mis- 
stated the  construction  coat  of  said  plant  and 
its  equipment  and  condition,  with  the  intent 
and  purpose  of  thereby  inducing  the  defendant 
to  invest  in  said  Oregon  Gas  &  Electric  Com- 
pany; •  *  •  that  the  transactions  and 
agreements  of  January  16  and  January  17, 
1916,  between  the  plaintiff  and  the  defendant 
were  fair,  just,  and  equitable." 

[1]  Tblg  lengthy  statement  of  the  facta 
fonnd  by  the  trial  court  aeemed  neceesarr 


(Oil 

because  of  their  comiaexlty;  but  the  legal 
Question  involved  Is  conceded  by  the  appel- 
lant to  be, but  single.  Ab  stated  by  appd- 
lant's  counsel,  if,  under  the  facta  here,  the 
attorney  could  repudiate  bis  relationship  to 
his  former  client,  and  could  thereupcHi  deal 
"at  arm's  length"  with  him,  without  in«<«t<ng, 
or  at  least  suggesting  to  said  client,  that  he 
secure  another  attorney  to  represent  or  ad- 
vise him  in  the  transaction,  then  the  Judg- 
ment should  be  affirmed.  Our  discussiou  of 
that  question  la  expressly  limited  to  the 
peculiar  facta  of  the  present  case.  It  conclu- 
sively appears  that  Mr.  Boardman  was  a 
most  capable  business  man,  accustomed  to 
handling  his  affairs  and  making  dedsloiUL 
He  did  not  request  or  suggest  legal  advice^ 
according  to  the  testimony  of  the  witnesses 
for  the  defendant;  also,  accordiojE  to  Bndi 
testimony,  he  was  accustomed  to  drawing 
contracts  anf  att«iding  to  many  detaBs 
of  his  business  which  are  comnumly  en- 
trusted only  to  attom^a.  He  did  not  rdy 
upon  Mr.  Crittendm,  for  he  himself  states 
that  Mr.  Crittenden  told  him  at  the  begin- 
nlDg-of  the  Interview  that  he  was  "through 
with  him."  He  also  testified  that  he  mis- 
trusted Crittenden,  and  exitected  most  any- 
thing from-  blm  during  the  interview.  Upon 
such  a  showiag,  we  cannot  hold  that-  tSne 
was  an  indispensable  necessl^  that  be  re- 
ceive advice  from  another  attorney.  It  was 
said  In  the  case  of  Kidd  t.  WiUIams,  132 
Ala.  140,  at  page  144,  31  South.  458,  at  page 
459,  66  U  R.  A.  879,  at  page  881  thereof: 

"If  the  dient  is  competent  and  capable,  and 
with  full  knowledge  of  the  transaction  he  pro- 
poses to  settle  with  his  attorney,^  acts  deliber- 
ately, and  voluntarily  settles  Us*  account  for 
services  with  his  attorney,  there  would  seem  ^o 
be  no  indispensable  necessity  for  independent 
advice  on  the  subject  This  would  certainly  be 
true,  when  shown  that  there  had  been  no  fraud, 
deceit,  or  unconscionable  advantage  practiced 
by  the  attorney  on  the  client,  which  would  re- 
but the  presumption  of  a  violation  of  confi- 
dence repoaed,  as  much  so  as  independent  ad- 
vice would  do.  All  that  is  necessary  la  for 
the  client  to  be  placed  in  such  a  position  as 
would  enable  him  to  form  an  entirely  free  and 
unfettered  judgment,  independent  altogether  of 
any  sort  of  control.*  If  this  does  not  appear. 
It  would  be  necessary  to  show  that  the  dient 
had  independent  advice,  in  order  to  remove  the 
presumption  of  unfairness.  But  when  this 
presumption  Is  otherwise  removed,  a  rule  that 
would,  in  addition,  require  independent  advice 
would  seem  to  he  arbitrary  and  unneceaaary. 
'It  Is  only  when  confidence  is  abused  that  courts 
of  consdence  interfere,'  and  this  essential  fact 
in  such  casea  may  be  shown  by  any  competent 
evidence.  Independent*  advice  is  simply  a 
means  of  proof  to  establish  the  fairness  of 
the  settlement,  and  that  it  was  voluntarily  en- 
tered into  free  from  undue  influence.  This  ta 
made  clear  under  the  dedsions  of  this  ooort.'* 

The  abundant  evidence  In  the  record  as  to 
Ur.  Boardmaa'B  buainoM  ability  and  ■keen 
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meataUty,  u  w«n  as  of  his  large  lexperlence 
In  compHeated  and  vailed  bnslnees  enter- 
prises, makes  peculiarly  applicable  tbe  fnr- 
tber  language  of  tbe  <vinlon  In  tbe  lastpdted 
case: 

"Of  conrBC,  the  satisfactioi)  necessary  for  a 
court  of  equity  to  bave,  in  order  to  sustain  or 
set  asids  a  settlemest  of  the  kind,  would  Tsry 
according  to  the  drcamstances  of,  and  the  evi- 
dence presented  In,  oach  cause.  The  age  and 
experience  or  inexperience  of  the  client,  his 
mental  and  physical  strength,  or  tbe  laclc  of 
it,  and  general  capacity  to  linow,  appreciate, 
and  understand  the  matter  of  a  settlement 
with  his  attoxoejt  shoald  always  he  eonsid- 
ored." 

The  briefs  contain  lengthy  .discussions  of 
tbe  finding  wltb  reference  to  the  business 
relation  between  Boardman  and  Crittenden; 
the  specific  contention  of  appellant  being 
tliat*  in  so  for  as  Mr.  Crittenden  was  attor- 
ney for  companies  in  wl^ch  Mr.  Boardman 
was  a  stodcholdert  he  was,  in  reality,  Mr. 
Boardman's  attwney,  and  was  und»  the 
same  obligation  toward  Mr.  Boardman  that 
wonld  arise  out  of  the  fldndary  reiaOonsbtp 
toward  the  corporations.  We  do  not  find  it 
necessary  to  dedde  this  qnestlmx  here,  be- 
cause^ If  we  ccmoede  ai^itilanfs  iMMltlon— 
that  tbe  rdatlonsblp  of  attoni^  and  client 
existed  between  Boardman  and  Crittenden 
with  reference  to  the  Oregon  Gas  &  Electric 
Company — to  be  correct,  nevertheless,  un- 
der the  focts  here,  we  should  be  compiled 
to  affirm  the  judgment. 

IX]  While  It  is  true  that  In  a  transaction 
betweaa  attorney  and  client  the  bnos  is  upon 
the  attorney  to  prove  the  transaction,  vraa 
fair,  and  thbt  be  made  a  reasonable  use  of 
the  confidence  reposed  in  blm  and  that  he 
gave  honest  advice  to  bis  client  concerning 
himself,  th«n  principles  are  applicable  only 
to  cases  In  wfaltA  tbe  client  was  dealing  wltb 
the  attorney  under  ttie  influence  of  the 
confidence  which  be  had  reposed  in  blm,  and 
does  not  apply  to  a  case  where  the  attorney 
assumes  openly  the  hostile  attitude  ^f  an 
urgent  and  pressli^;  creditor,  and  where  the 
parties  are  held  at  arm's  length.  Johnson  v. 
Fesemeyer,  3  De  O.  &  J.  13,  22,  44  Reprint, 
1174.  The  last-dted  case  has  been  followed 
in  this  state  In  the  case  of  Cooley  v.  Miller 
&  Lux,  156  Cal.  510,  523,  et  seq.,  105  Pac.  981. 
In  tliat  case  It  was  said: 

"Tbe  rule  is  well  establisbed  that  the  rela- 
tion of  attorney  and  client  is  confidenUat  in 
character  and  that  any  contract  entered  into 
between  them  while  the  relation  continues, 
whereby  the  attorney  obtains  an  advantage 
from  tbe  client,  is  presumed  to  have  been  made 
by  the  dient  under  the  undue  inSuence  of  tbe 
attorney.  KisUng  v.  Shaw,  33  Cal.  440,  91 
Am.  Dec.  644;  Civ.  Code,  {  2235;  1  Story's 
Kquity  Jurisprudence,  gg  310,  3X1;  2  Pome- 
roy's  Gquity  Jurisprudence,  fi  390.  In  the  sec- 
tion cited,  Mr.  Pomeroy  says:  Hie  presump- 
tion always  arises  against  the  validity  of  a 
purchase  or  sale  between  tbe  client  and  attor- 
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ney  made  during  the  ■xbtenee  of  the  relation. 
The  attorney  mast  remove  that  presumption 
by  showing  affirmatively  the  most  perfect  good 
faith,  the  absence  of  undue  influence,  a  fair 
price,  Icnowledge,  intention,  and  freedom  of 
action  by  the  client,  and  also  that  be  gave  his 
client  full  Information  and  disinterested  ad- 
vice. *  *  *  If  all  these  drcumatances  are 
proved,  the  contract  iriU  stand;  it  not,  it  will 
be  defeated  or  set  asids.'  The  presumptioa 
does  not  apply  to  a  transaction  in  which  tbe 
attorney  openly  assumes  a  hostile  attitude  to 
bis  client.  Johnson  v.  Fesemeyer,  3  De  G.  & 
J.  22.  Nor  is  it  applicable  to  a  contract  by 
which  the  relation  is  originally  created  and  tbe 
compensation  of  tbe  attorney  fixed.  The  confi* 
dential  relation  does  sot  exist  until  such  con- 
tpact  is  made  and  in  agreeing  upon  Its  tenns 
the  parties  deal  at  arm's  length.  Elmore  v. 
Johnson.  143  lU.  613,  86  Am.  St.  Bep.  401,  32 
N.  fi.  413." 

In  the  case  of  Black  v.  Rll^»  20  CaL  App. 
199,  128  Pac.  704,  this  rule  oi  law  was  again 

recognized,  tbe  court  saying: 

"The  court  refused  to  give  an  Instruction  re- 
quested by  defendant,  as  follows:  'You  are 
instructed  that  an  attorney,  dealing  with  a 
person  about  to  become  a  cUent  as  to  his  con- 
tract for  payment  for  services,  occupies  no 
different  position  than  any  other  two  persons 
contracting  for  payment  of  services.  No  pre- 
sumption of  undue  influence  applies  to  a  trans- 
action where  an  attorney  is  In  a  hostile  atti- 
tude to  his  client,  nor  in  case  of  the  contract 
by  which  the  relation  of  attorney  and  client  is 
originally  created  and  the  compensation  of-  the 
attorney  fixed.'  The  court  was  Justified  in  so 
doing.  While  the  first  and  last  propositions 
stated  are  correct  statements  of  tbe  law,  It  is 
not  true  that  *no  prssomption  of  undue  influ- 
ence applies  to  a  transaction  where  an  attor- 
ney  is  in  a  hostile  attitude  to  his  dient,'  and 
the  authority  cited  by  appellant  in  support  of 
such  proposition  does  not  sustain  liim.  It  is 
said  in  Cooley  v.  Miller  &  liux,  156  Cal.  510, 
105  Pac.  981,  that  'the  presumption  does  not 
apply  to  a  transaction  in  which  the  attorney 
openly  tutwnea  a  hostile  attitude  to  bis  client' 
Tliis  is  a  very  different  'proposition  from  the 
one  that  "no  presumption  of  undue  infloence 
applies  to  a  transaction  where  an  attorney  Is 
in  R  hostile  attitude  to  his  client.'  Whenever 
an  attorney,  tor  his  own  benefit,  deals  with  his 
client,  in  regard  to  property  that  is  the  sub- 
ject of  his  employment,  he  is  in  a  hostile  at- 
titude to  his  client,  but  is  still  bound  to  tbe 
exercise  of  the  ntmoat  good  faith  toward  bis 
client  in  such  transaction,  and  tbe  burden  is 
upon  bim  to  rebut  the  presumptioa  of  undue 
infloence.  It  is  only  when  he  openly  assumes 
a  hostile  attitude  that  his  transactions  with 
bis  client  will  be  free  from  the  presumption  of 
undue  influence  on  the  part  of  the  attorney." 

It  la  admitted  by  the  a]K>ellant  that  In  tbe 
transaction  here  the  attorney  assumed  an 
attitude  which  was  openly  and  vigorously 
hostile  to  the  client,  and  that  It  was  so  ex- 
pressly stated  and  not  left  to  inferrace.  It 
also  appears  that  Mr.  Boardman  did  not 
trust  tbe  defendant  and  did  not  rely  up<«t 
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him,  and  that  Mr.  Boardman  was  In  every 
way  a  person  folly  competent  to  manage  bla 
own  affairs  and  to  decide  upon  liis  course  of 
conduct  He  bad  independent  advice  from 
his  associate,  Eckert,  and  spent  considerable 
time  In  a  private  conference  with  Eckert  be- 
fore reaching  bis  decision  and  concluding  the 
agreement  to  purchase  Grittoiden's  hold- 
ings. He  suggested  the  settlement.  Insisted 
upon  Its  immediate  consununa tl on  and  ne* 
gotlated  at  aome  length  about  the  details 
thereof.  He  also  went  to  his  home  Sunday 
evening  and  was  away  from  Mr.  Crittenden 
during  that  night  and  until  about  notm  the 
next  day,  whm  he  voluntarily  executed  and 
crasummated  the  agreonent  It  was  found 
by  die  court  that  the  actuating  motive  of 
Mr.  Boardman  was  his  knowledge  of  his  own 
misrepresentations^  and  that  the  contradt 
between  the  parties  was  fair,  Just,  and  equi- 
table. 

The  judgment  Is  affirmed. 

We  concur:  NOURSE;  J. ;  8TURTB- 
VANT»  J, 


(52  Cal.  App.  4») 

COTTON-MACAULEY  CO.  V.  DESHIELDS. 
County  Auditor  (LUTEN,  Intervener). 
(Civ.  2298.) 

(District  Court  of  Appeal.  Third  District, 
California.    Ma;  8,  1921.) 

1.  Mandamn  «s»l76— Intervener  not  entitled 
to  afflrmative  Judgment  against  defendant. 

In  an  action  for  writ  of  mandate  to  com- 
pel a  comity  auditor  to  issue  warrants,  where 
the  interrener,  who  had  served  stop  notice  on 
the  auditor,  did  not  ask  an;  affirmative  relief 
against  the  auditor,  be  cannot,  in  such  proceed- 
.  Ings,  be  granted  any  rights  against  the  andi- 
tor,  who  was  contesting  the  proceeding. 

2.  Mandamus  «s>l87(8)— Defendant  against 
whom  intervener  requested  lo  rslltf  sitltled 

to  dismiss  his  appeai. 
Where  a  writ  of  mandate  was  rendered 
against  county  auditor,  and  both  the  auditor  and 
the  intervener  who  had  served  stop  notice, 
appealed,  held  that,  as  no  relief  was  requested 
by  the  intervener  against  the  auditor,  and  as 
he  Gonld  issne  warrants  at  his  own  risk,  the 
auditor  was  entitled  to  dismiss  ids  appeal  from 
the  judgment. 

3.  Bridges  <E=»20  (4)— Payment  after  stop  no* 

tice  is  at  officer's  rislt. 
Where  defendant,  pursuant  to  Code  Civ. 
Proc.  SS  1183,  1184,  served  stop  notice  to  pre- 
vent  the  county  auditor  from  issuing  warrants 
to  plalotiff  for  payment  for  the  construction 
of  a  bridge,  the  auditor,  in  Issuing  warrants 
regardless  of  tho  notice,  acts  on  his  own  re- 
sponsibility, and,  if  the  notice  be  held  good 
and  plaintiff  found  not  entitled  to  payment,  the 
auditor  is  liable. 
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4.  Mandamus  ^187(8)— Whether  clerk  ef 
triai  court  ^oHld  be  restralaed  fren  iaaelBf 
writ  unnecessary  for  deolaloa  «e  dlsHiasal 

of  appeai. 

.  Where  the  application  of  the  county  aa^tor 
to  dismiss  his  appeal  from  a  judgment  directing 
the  issuance  of  a  writ  of  mandate  to  compel 
the  delivery  of  warrants  to  plaintiff  waa,  on 
motion  of  the  auditor,  dismissed,  the  intervener, 
who  had  served  stop  notices  in  the  action,  is 
not,  in  proceedings  for  dismissal,  entitied  ts 
have  a  determination  of  the  question  whether 
the  derk  of  the  lower  court  should  be  forbid- 
den to  issue  a  writ  of  mandate  until  determin- 
ation of  the  intervener's  appeal,  for  the  matter 
was  not  raised  by  any  petition  or  applicatioD. 
and  ample  time  would  be  given,  before  remit- 
titur sent  down,  for  such  application  to  be 
made. 

Appeal  fr<Hn  Superior  Court,  Tehama  Coun- 
ty; John  F.  SlUaon,  Judge. 

Petltim  by  the  Ootton-Macanl^  Company, 
a  owartnerah^  for  a  writ  oC  mandate 
against  (3eorge  M.  Deshldds,  Auditor  of 
County  of  Tdiama,  State  of  OaUfomla,  In 
which  Daniel  B.  Latot  Intervened.  From  a 
judgment  for  plaintiff,  defendant  and  lnt»^ 
vener  aiqpeaL  Appeal  of  the  Auditor  dis- 
missed. 

M.  J.  Cheatham,  of  Bed  Blult  for  appel- 
lant Deahlelds. 

'  V;  U  Hatfield  and  W.  H.  Hatfield,  both  of 
Sacramento^  and  James  T.  Matlock,  of  Bed 
Bluff,  for  appellant  iMtea. 

A.  E.  Bolton  and  Arthur  W.  Botton,  both  of 
San  Frandsco,  for  respondent. 

PLUMMBR,  Presiding  Justice  pro  tern. 
On  the  3d  day  of  December,  1920,  a  Judgment 
was  entered  lo  the  superior  court  of  Tehama 
county  for  the  Issuance  of  a  peremptory  writ 
of  mandate,  to  be  directed  to  the  defendant 
Deshields,  auditor  of  the  county  of  Tfehama. 
commanding  him  to  forthwith  draw  and  de- 
liver to  plaintiff  a  warrant  for  the  payment 
of  a  claim  against  said  county,  In  favor  of 
the  plaintiff,  theretofore  allowed  by  the  board 
of  supervisors,  for  building  a  certain  iHldge 
In  said  county.  On  the  same  day,  the  defend- 
ant De&hlelds  and  the  intervener,  Daniel  B. 
Luten,  who  had  been  allowed  to  intervene 
in  said  action,  claiming  said  moneys  as  due 
blm  from  plaintiff,  and  who  had  served  a 
stop  notice  on  the  defendant  Deshields  under 
the  provisions  of  sections  1183  and  1181  of 
the  Code  of  Civil  Procedure,  served  and  filed 
their  notice  of  appeal  from  the  judgment  and 
order  of  said  court  entered  as  above  stated- 
Pursuant  to  the  Constitution  of  this  state,  the 
bearing  and  determination  of  said  appeal 
has  been  transferred  to  this  court  Tb&  mat- 
ter is  now  before  this  court  upon  motion  of 
the  defradant  Deshields  to  dismiss  the  ap- 
peal so  far  as  it  relates  to  himself,  nils  mo- 
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Uon  la  contested  br  the  Interrener,  wbo  is 
also  an  appellant 

[1]  An  examination  of  the  record  dlsdoees 
the  fbct  that  the  Interrener  In  his  complaint 
in  Intervention  asks  for  no  relief  against  the 
appellant  Deshields;  his  contention  therein 
being  that  the  Cotton-Macanley  Company 
Should  take  nothing  by  reason  of  its  action. 
Mot  having  made  the  appellant  Deshtelds  a 
party  defendant  In  his  c<Hnplaint  in  interven- 
tion, It  is  apparent  that  no  judgment  can  be 
entered  in  this  court  in  favor  of  the  inter- 
vener, as  against  the  defendant  Deehlelds 
as  anditor  of  the  county  of  Tehama,  adjudg- 
ing and  determining  the  right  of  the  interven- 
er to  any  part  of  the  funds  In  the  treasury 
of  the  county  of  Tehama,  Irrespective  of  any 
judgment  tliat  may  be  entered  as  between  the 
plaintiff  respondent  and  the  intervener  ap- 
pellant 

[2,  3]  The  right  of  an  appellant  to  have  IiIb 
appeal  dismissed  has  been  passed  upon  and 
confirmed  In  the  following  cases:  E^ate  of 
Wells,  148  Cal.  699,  84  Pac.  37;  Guardianship 
of  Degnan.  132  Cal.  260.  64  Pac.  48S. 

The  case  of  the  People  v.  Ferris  Irrigation 
District  132  Cal.  28»,  64  Pac.  399,  778,  la  not 
in  conflict  with  the  authorities  Just  cited.  In 
that  case  the  motlcm  was  made  by  a  nonap- 
peallng  defendant  to  dismiss  the  appeal  of 
intervening  bondholders. 

If  the  appellant  Deshlelds  were  moving  to 
dlsihlss  the  appeal  of  the  Intervener  appellant 
then  and  in  that  case  the  same  right  or  prin- 
ciple would  be  involved,  and  if  the  interven- 
er's appeal  be  well  taken,  the  moti<m,  of 
course,  would  be  denied. 

In  the  case  at  bar  the  defendant  and  appel- 
lant Deshlelds,  against  whrnn  the  Interven- 
er asks  no  r^ef.  Is  soaeriBg,  not  to  dismiss 
the  intervener's  appeal,  as  was  die  case  In 
Pe<9ls  T.  Penis  Irrigation  IMstrict  anpra, 
but  to  dlnnlsB  his  own  appeal  and  to  dlseon- 
tlnne  tbe  farther  ptosecntion  thereof. 

That  tbe  defendant  Deshlelds  will  Increase 
decrease  his  QabUlty  to  the  other  parties 
to  this  action  by  reason  of  his  motion  to 
dismiss  is  not  material  to  this  case.  It  does 
not  appear  from  the  pleadings  that  he  came 
Into  court  and  asked,  by  way  of  interpleader 
or  otherwise^  that  the  li^t  of  the  contending 
parties  to  the  fands  over  which  he  had  con- 
trol be  determined.  Hence  the  extent  or 
measure  of  liablUty  to  tither  ot  the  parties 
are  matters  not  to  bo  considered. 

Tbe  attention  of  the  court  Is  also  called  to 
tbe  case  of  Slayden  v.  (yDea,  reported  in  189 
Pac.  1066,  upon  which  tbe  rl{dit  of  the  plain- 
tiff  In  tbls  action  was  dedded  in  the  court  be- 
low, and  It  Is  prged  that  the  ruling  In  that 


case  Is  not  ajipllcable  here  by  reascm  of  tbe 
fact  that  tbe  «ord8  '^bUc  road  or  highway" 
do  not  appear  in  section  1183  of  the  Code  ot 
Civil  Procednre,  whereas  the  word  *%ridge" 
does,  and  therefore  that  tbe  stop  notice  pro- 
vided for  by  sectlen  1184  of  the  Code  of  ClvU 
Procednre  is  appUcatMe  to  toe  case  at  bar, 
and  was  not  In  the  Slayden-O'Dea  Case. 

We  do  not  see  what  bearing  this  contention 
can  have  upon  the  right  of  the  appellant  De- 
shields  to  have  his  appeal  dismissed.  If  this 
court  should  ultimately  decide  that  tbe  in- 
tervener's contention  in  this  respect  Is  true, 
and  reverse  the  decision  of  the  trial  court  In 
its  holding  that  the  plaintiff  was  entitled  to  a 
writ  of  mandate,  it  could  enter  no  judgment 
in  favor  of  the  intervener  as  against  the  de- 
fendant and  appellant  Deshlelds,  for  the  rea- 
sons  heretofore  stated. 

As  we  examine  the  pleadings  and  judgment 
in  the  record  before  us,  there  appears  nothing 
to  prevent  the  appellant  Deshlelds  Issuing  a 
warrant  in  favor  of  the  plaintiff  at  any  time, 
notwithstanding  the  appeals  now  pending  In 
this  court  It  Is  simply  a  matter  of  whether 
the  auditor  does  or  does  not  wish  to  assume 
such  responsiblllty.  There  being  nothing  to 
prevent  the  auditor  at  the  present  time  from 
issuing  such  warrant  we  cannot  very  well  see 
how  any  action  of  this  court  on  the  motion 
of  appellant  Deshlelds  to  have  his  appeal 
dismissed  will  in  any  way  Imperil  the  rights 
of  the  Intervener.  It  the  stop  notices  re- 
ferred to  as  given  by  the  intervener  are  ulti- 
mately held  good,  the  intervener  has  his 
remedy,  as  payment  made  by  any  officer  hav- 
ing proper  notice  thereof  would  be  at  bis 
peril. 

[4]  Request  is  made  in  the  intervener's 
brief  that'thls  court  Issue  Its  order  forbidding 
the  clerk  of  the  trial  conrt  to  Issue  a  writ  of 
mandate  herein  until-  the  appeal  of  the  inter- 
vener Is  determined.  As  this  matter  is  not 
before  us  upon  any  petition  or  application 
as  to  which  the  plaintiff  would  necessarily 
have  a  right  to  be  heard  and  make  reply,  and 
as  ample  time  will  be  given  before  this  de- 
cision can  become  final  and  a  remittitiir 
sent  down,  for  such  api^cati(Hi  to  be  made 
and  bearing  had,  if  right  to  such  an  order  ex- 
ists, we  do  not  deem  it  necessary  to  consld^ 
that  question  upon  the  present  motion,  and 
therefore  express  no  opinion  as  to  the  ex- 
istence or  nonexistence  of  such  right  or  make 
any  order  in  relation  thereto. 

Being  of  the  opinion  that  the  appellant 
Deshlelds  Is  entitled  to  have  his  appeal  herein 
dismissed,  It  Is  so  ordered.  . 

We  concur:  BURNETII,  J.;  HART,  J. 
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(62  CrI.  App.  3M) 

NATHAN  V.  O'DONNELL  at  al.  (Civ.  3757.) 

^District  Court  of  Appeal,  First  District,  Di- 
vision 1,  California.  April  29,  1921.  Hear- 
ing Denied      Supretoe  Coart  June  27, 1021.) 

1.  AsBlgnments  l»— Plalntifr  suing  bank  an- 
der  assignments  for  refusal  to  honor  checks 
not  inter  meddler  in  making  the  amount  good. 

Where  the  department  commander  of  cer- 
tain war  Teterane  appointed  the  chairman  of  a 
committee  to  arrange  transportation  for  stnte 
delegates  to  the  national'meetlng  of  the  organ- 
isation, and  the  chairi^an  collected  from  the 
delegate!  an  amount  of  money  to  cover  the 
cost  of  tbeir  transportatiott,  and  depoeited  the 
amount  in  his  personal  checking  account,  which 
was  garoisheed,  so  that  the  bank  refused  to 
honor  his  checks  to  the  railroad  for  the  trans- 
portation, threatening  to  cancel  the  tickets,  and 
the  department  commander  gave  his  personal 
check  to  the  bank  to  cover  the  chairman's 
checks  to  the  railroad,  in  so  doing  the  depart- 
moit  commander  vas  not  an  intermeddler  with- 
out right  to  reoorer  from  the  bank  under  as- 
signments  from  the  chairman  and  the  delegates 
who  had  paid  moneys  to  the  chairman. 

2.  Banks  and  hanking  «=»l3i— Bank  dsposlter 
wIthMt  title  ts  moneys  ootieoted  by  hln  and 
deposltad  In  Ms  nooonnt  tn  snbjsot  them  tn 
gamlshmsnt. 

The  chairman  of  a  committee  to  arrange 
transportation  for  state  delegates  of  certain 
war  veterans  to  their  national  meeting  had  no 
title  to  funds  collected  by  him  from  the  dele- 
gates to  cover  their  tranaportation  and  depos- 
ited by  him  in  his  personal  checking  account 
sufficient  to  subject  such  funds  to  garnishment 
or  attachment  against  him. 

Am)eal  from  Superior  Cknir^  Gtty  and 
County  of  San  FrandBoo ;  Frank  J.  Moraaicy. 
Judge. 

Action  by  Milton  A.  Nathan  against  H.  M. 
O'Donnell  and  anotber.  Frcnn  Judgment  for 
plaintiff,  defendants  ai^aL  AflBrmed. 

Altken,  Glensor,  Clewe  A  Van  Dine  and 
John  T.  Williams,  all  of  San  Francisco,  for 
appellants. 

Milton  Natban  and  John  D.  Rntledge,  both 
of  San  Francisco,  for  rrapmdent. 

KBRRIOAN,  J.  This  action  was  brous^t 
by  plaintlfl  to  recover  a  certain  sum  of 
money  held  under  attachment.  Plaintiff  re- 
covered Judgment,  and  d^endants  appeaL 

The  facts  are  as  follows:  In  August,  191S, 
plaintiff,  as  the  California  department  com- 
mander of  the  TJnlted  Spanish  War  Veterans, 
appointed  one  John  H.  Simmons  chairman  of 
a  committee  for  the  purpose  of  arranging 
transportation  for  the  California  delegates  to 
the  national  meeting  of  that  organization  to 
be  held  in  Baltimore,  Md.  As  such  chairman 
Simmons  collected  from  seven  delegates  the 
sum  of  $638.67  to  cover  the  coat  of  railroud 
and  Pullman  tickets  to  be  pnrdiased  by  him 
^titling  these  delegates  to  transportation 


from  San  Frandsco  to  Baltimore,  ^nie  money 
so  collected  was  depoeited  by  Slnunons  fn  liis 
personal  accomit  with  the  Bank  of  California 
National  Association  In  San  Francisco.  Im- 
mediately thereafter  Simmons  purdiased  the 
tickets  from  the  Southern  Paciflc  Company, 
giving  in  payment  thereof  seven  checks  drawn 
upon  Bald  br.nk,  the  aggregate  amount  of 
which  was  the  precise  sum  he  bad  oollect?d, 
viz.  $538.67.  Two  days  thereafter,  and  be- 
fore these  checks  were  presented  to  the  bank 
for  payment,  defendant  0*D(mnell  commenced 
an  action  against  Slmm<Mis,  In  which  an  at- 
tachment was  issued,  pursuant  to  which  de- 
fendant Finn,  as  sheriff,  gamtsheed  all  sums 
In  the  Bank  of  California  standing  in  the 
name"  of  Simmons.  Thereafter  the  checks 
were  presented  by  the  railroad  company  for 
payment,  but  by  reason  of  the  garnishment 
the  bank  refused  to  honor  the  same.  The 
railroad  company  thereupon  notified  Simmons 
that  the  tickets  would  be  canceled.  These 
facts  were  immediately  reported  by  Simmons 
to  plaintiff,  who,  to  remedy  this  urgent  situa- 
tion, voluntarily  drew  a  check  on  his  personal 
account  with  the  First  National  Bank  in 
favor  of  the  Bank  of  California  for  ¥53&67. 
and  SMt  It  to  the  latter,  with  the  statement 
that  the  remlttanoe  was  made  for  the  exiness 
purpose  of  having  the  bank  meet  and  bmior 
the  above-mratloned  diecka  drawn  by  Sim- 
mons in  faror  of  the  railroad  company,  and 
this  arrangemoit  was  carried  out  Plaintiff 
thereafter  took  assignments  from  Slmmcms 
and  from  each  of  the  persons  who  had  paid 
Simmons  for  transportation  of  their  interest 
in  such  sums,  and  thereupon  Instituted  this 
'  action  against  the  l)ank  to  recover  the 
amount.  The  bank  paid  the  sum  in  dispute 
under  order  of  the  court  to  the  Savings  Union 
Bank  to  be  held  by  it  as  a  savings  account 
subject  to  the  order  of  the  court;  the  Bank 
of  California  was  dlsdiarged  from  further 
liability,  and  Gliomas  F.  Finn,  as  aholff,  was 
substituted  In  its  place  and  atead  as  de- 
fendant 

[1]  In  support  of  their  appeal  from  the 
judgment  In  plaintiff's  favor  defendants  have 
fumlslied  us  with  an  elaborate  argument  to 
tbe  effect  lhat  plaintiff  never  acquired  an 
equitable  assignment  to  the  fund  In  question, 
or  ever  acquired  any  rights  thereto  under  the 
princifdea  of  subrogation,  th^  claim  being 
that  he  is  a  mefe  stranger  and  Intermeddltf, 
who  has  no  interest  in  the  fund  whatever. 
We  do  not  so  consider  him.  Plaintiff  having 
appointed  Simmons  to  collect  the  funds,  he 
undoubtedly  concluded  that  he  was  under  a 
moral  obligation  to  relieve  the  sltuatlwu 
Under  such  circumstances  he  cannot  be  said 
to  be  an  intermeddler.  37  Cyc  371. 

[2]  Irrespective  of  this  question,  however, 
from  a  mere  reading  of  the  facts  it  is  mani- 
festly apparent  that  Simmons  had  no  title 
whatever  to  the  fund  that  was  sougbt  to  be 
subjected  to  the  attachment   Whatew  re- 
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lation  he  bore  to  the  parties  who  had  Intrust- 
ed him  with  the  ftinds  for  die  indicated  pur- 
pose, whether  as  tmstee,  bailee,  or  agent.  Is 
a  matter  of  no  consequmce,  tfxr  certain  it  is 
that  he  had  no  such  title  In  the  fund  as  would 
subject  It  to  attachmmt  proceedings  Institut- 
ed by  strangers  to  the  arrangemenL  Tb» 
transaction  shows  that  hla  poaitlom  waa  little 
different.  If  any,  from  that  of  a  mere  mes- 
senger Intrusted  with  fundi  to  make  a  par- 
ticular purdiasA 

The  fact  that  the  money  so  collected  was 
hy  htm  d^wslted  in  his  bank  as  a  matter  of 
convenience  in  no  manner  alters  the  irituatlai, 
for  the  m«iey  did  not  belcmg  to  Um  when 
attached. 

The  Judgmoit  Is  affirmed. 


We  concur: 
ARDS,  J. 


WASTB,    P.    J.;  BIOH. 


(52  Cal.  App.  t&4) 

Ex  pan*  KA8TER.  (Or.  566.) 

(District  Coort  of  Appeal.  Third  District;  OaU- 
fomia.   May  2,  1921.) 

1.  Habeas  eorpns  4=930  (2)-~Ufl8  only  whea 
eoaplalat  against  aoouMd  wholly  falls  to  state 
casse  of  action. 

When  the  complaint  wholly  faila  to  state 
a  cause  of  action,  the  writ  of  habeas  corpus 
will  lie,  but  the  proceeding  may  not  be  made 
to  snbserre  the  office  of  a  demorrec;  and.  if 
the  fscta  alleged  sqaint  at  a  aubstantive  state- 
ment of  the  offense,  do  matter  how  defectirdy 
or  inartificially  they  may  be  stated,  or  however 
confused  and  beclouded  they  may  be  rendered 
through  intenniogling  them  with  immaterial  or 
onneceasary  avenneots,  the  writ  will  not  lie. 

2.  Habeas  corpus  «=»30(2)— CoMplalnt  heU  to 
five  Jsstiee  JarisdiotioD. 

'In  habeas  corpus  by  one  convicted  in  jns- 
tice's  court  of  violating  the  Vebide  Act,  held 
that  the  complaint  agunst  accused  charged  an 
offense  known  to  the  law  under  section  22, 
subd.  **A"  of  the  act  so  as  to  give  the  justice's 
court  jurisdiction  under  Pen.  Code,  |  14:^5,  al- 
though there  was  not  insetted  in  the  complaint 
the  name  of  the  township  wherein  it  is  claimed 
the  offense  was  committed,  as  the  statute  does 
not  limit  the  trial  of  violations  of  the  statute 
to  the  township  where  the  offense  waa  commit- 
ted. 

3.  Criminal  law  ^»90 (4)— Jurisdiction  Id  crim- 
inal cases  runs  throughout  the  entire  oosnty. 

In  the  absence  of  express  statutorr  limita- 
tion, the  general  jurisdiction  of  a  justice's 
court  runs  to  the  entire  county  in  criminal  cas- 
es, and  is  not  confined  to  the  township  where- 
in the  court  is  situated. 

4.  Haheas  oorpns  •g=»3— Objeetlon  to  form  of 
complaint  sot  available  la  habeas  corpus. 

Etou  if  good  pleading  under  the  Vehicle 
Act  required  the  insertion  In  the  complaint  of 
the  name  of  the  township  where  the  offense  un- 
der the  act  was  committed,  yet  this  objection 


cotdd  not  avail  accused,  when  made  for  the 
first  time  in  the  Comt  of  Appeals  in  liabsas 
corpus  proceeding,  ss  the  objection  sbonld  have 
been  made  in  some  appropriate  form  before  tile 
triaL 

5.  Habeas  oerpss  «=930( I)— Defect  la  pnMSss 
not  oronBd  for  discharge  after  trial  and  eos- 
vletioB. 

After  trial  and  conviction,  any  defect  in  the 
proceai  of  bringing  accused  before  the  court  for 
trial,  such  as  written  notice  snd  accused's  prom- 
ise to  appear  or  a  warrant  for  accused's  arrest, 
ia  not  ground  for  his  discharge  on  habeas  cor- 
pus for,  after  final  judgment,  the  jurisdiction 
of  the  court  cannot  be  questioned  by  inquiry  as 
to  the  manner  in  which  he  was  brought  be- 
fore it 

6.  Habeas  corpas  4=«4— Admissibility  or  w^ght 
of  evidence  set  reviewable. 

The  question  of  the  sufficiency  or  admlssi- 
bOity  of  the  evidence  on  accused's  trial  cannot 
be  reviewed  on  bis  application  for  halieaa  cor- 
pus, being  determinable  on  appeal. 

In  the  matter  of  the  application  of  Edward 
M.  Kaster  for  writ  of  habeas  corpus.  Writ 
dismissed. 

See.  also,  lOS  Pac.  1031. 

Thcnnas  B.  Ijeeper,  oC  Sacramrato^  for  p^ 

tltion^. 

Hugh  B.  Bradford.  Dlat.  Atty.,  and  Clif- 
ford RnsseU,  Deputy  DIst  Atty..  boOi  ot 
Saonmento,  for  respondent 

ANDEIRSON,  Presiding  Judge  pro  tern. 
Petitioner  was  convicted  In  the  justice's  court 
of  American  township  of  Sacramento  county 
by  a  jury  of  a  misdemeanor  arising  under  the 
"Vehicle  Act"  (Laws  1915,  p.  397),  in  that  the 
defendant  did  "unlawfully  drive  and  operate 
an  automobile  upon  the  public  highway  at  an 
excessive  rate  of  speed,  to  wit,  in  excess  of 
30  miles  per  hour,"  etc  The  defendant  waa 
thereupon  sentenced  to  be  confln^  In  the 
Sacramento  county  jail  for  a  period  of  60 
days  with  no  altematlT& 

Petitioner  contends  that  the  Justice's  court 
did  not  have  jurisdiction  cH  the  person  ot  de- 
fendant In  order  to  understand  the  conten- 
tions made  hy  petitioner  It  will  be  necessary 
to  set  forth  a  brief  statemoit  ot  the  evidence. 

From  the  evidence  It  appears  that  in  the 
month  of  September,  1920.  the  defwdant  was 
driving  an  automobile,  known  as  a  Densen- 
berg  racing  car,  along  a  paved  highway, 
which  highway  traversed  the  territory  em- 
braced within  two  adjoining  townships, 
known  as  "American"  and  "Center,"  In  the 
county  of  Sacramento.  In  the  course  of  his 
travel  petitioner  passed  through  American 
township,  and  at  a  co'tain  point  therein, 
while  passing  several  buildings,  the  constable 
of  American  township  made  an  ^ort  to 
stop  petitltmer,  bnt  was  unsuccessful,  de- 
fendant continuing  on  Into  Center  townshlpk 
wherein  he  was  arrested  by  a  traffic  officer, 
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■rlio  gave  Qie  defendant  the  notice  prorlded 
hi  BQbdlTlslon  '«0"  of  Bectlon  22  of  tbe  Tehi- 
de  Act,  wbicb  notice  directed  petitioner  to 
appear  before  tbe  ma^trate  of  Americim 
township,  and  which  the  defendant  pnnnlsed 
tn  writing  to  do.,  (No  proof  was  offered  to 
Bbow  that  petitioner  demanded  to  be  taken 
before  tbe  "most  accessible  mae^strate,"  as 
provided  in  subdlvisitMi  "CP*  <it  said  actj 

Thereafter  the  complaint  hweln  was  sworn 
to  by  said  traffic  office  In  said  American 
township,  charging  petitioner,  as  aforesaid, 
with  violating  tbe  Tehide  Act  In  tbe  county 
of  Sacramento,  widiont  de^gnaUng  tbe  townr 
ship  in  which  ttie  violation  was  committed. 
The  transcript  does  not  show  that  a  warrant 
of  arrest  was  Issued  thereupon.  Upon  the 
bearing  of  the  petition  herein  It  was  admit- 
ted that  the  verdict  of  the  Jury  bad  been  af- 
firmed  npcm  appeal  by  the  superior  court  in 
and  for  the  county  of  Sacramento,  and  peti- 
tioner also  admitted  at  the  bearing  herein, 
and  an  examination  of  the  transcript  of  the 
evidence  shows,  that  the  verdict  was  sustain- 
ed by  the  evidence  upon  the  charge  that  tbe 
Vehicle  Act  was  violated  by  petitioner  within 
the  said  American  township,  as  charged  in 
tbe  complaint 

Before  the  trial  of  said  cause  the  defend- 
ant, petitioner  herein,  moved  tbe  said  Jua* 
tice's  court  to  "quash  the  complaint,"  as  fol- 
lows: 

"Comes  now  tbe  defendant  in  the  above-nam- 
ed  proceediog,  ood  moves. tbe  court  to  quash 
or  dismiss  tbe  complaint  in  said  proceediog  up- 
on the  gronnd  that  the  above-entitled  Justice's 
court  and  the  magistrate  thereof  has  no  juris- 
diction of  the  alleged  offense  charged  in  said 
complaint,  in  this,  that  said  alleged  offense  was 
not  committed  in  tbe  above-entitled  township, 
but  said  alleged  offense  was  committed  in  Cen- 
ter towDBhip,  Sacramento  county,  state  of 
California,  and  that  the  traffic  officer  should 
have  Dotted  this  defendant  to  appear  before 
the  jastice  or  magistrate  of  said  Center  town- 
ship, whereas  in  fact  said  traffic  officer  appre- 
hended this  defendant  in  said  Center  township, 
and  served  a  notice  upon  this  defendant  to  ap- 
pear before  the  justice  or  magistrate  of  the 
above-entitied  township,  which  justice  or  magis- 
trate and  township  is  outside  of  tbe  township 
where  said  alleged  offense  was  given,  and  out- 
side the  township  where  defendant  was  appre- 
hended, and  outside  the  township  in  which  said 
notice  was  served  upon  defendant*' 

The  motlcm  was  thereafter  heard  upon  affl- 
davlts  and  counter  affidavits,  and  duly  denied 
by  tbe  court,  and  thereupon  and  thereafter 
the  defendant  was  duly  arraigned  and  en- 
tered a  plea  of  "not  guilty,"  whereupon  a 
trial  by  Jury  wa.<t  regularly  had,  resulting  in 
a  verdict  of  "guilty,"  as  aforesaid. 

The  main  contentions  advanced  by  petition- 
er are:  First,  that  the  complaint  falls  to 
state  a  cause  of  action  by  reason  of  the  omis- 
sion therefrom  to  state  the  township  in  which 
the  offense  was  committed;  and,  secondly, 
that  by  reason  of  tbe  traffic  officer  having 
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served  notice  npon  petitioner  to  appear  be- 
fore a  magistrate  outside  of  the  township  in 
whidi  tbe  notloe  was  served,  and  the  ap- 
pearance of  petitimer  In  said  township  in  re- 
sponse  to  said  notice  so  served,  petitioner 
could  not  be  prosecuted  tor  an  oflteose  com- 
mitted in  said  township,  and  which  was  out- 
side tbe  township  In  jrUch  tbe  notice  wss 
served.  Both  contentions  are  so  Intermin- 
gled that  they  may  properly  be  considered  to- 
gether. 

[1]  Upon  the  first  point  urged  It  may  be 
said  that  the  law  is  clear  that  when  the  com- 
plaint wholly  falls  to  state  a  cause  of  actiom 
tbe  wilt  of  habeas  corpus  will  lie  (Ex  parte 
Williams,  121  Cat  828,  63  Faa  706;  Ex  parte 
Kearny,  BB  CaL  228;  Ex  parte  Sullivan,  17 
CaL  App.  278,  119  Pac.  628) ;  but  "  •  •  • 
the  proceedhig  may  not  be  made  to  subaerre 
tbe  office  of  a  demurrer;  and  If  tbe  facts  al- 
leged squint  at  a  substantive  statement  of 
the  offense,  no  matter  how  defectively  or  iu- 
artlflcally  they  may  be  stated,  or  however 
confused  and  beclouded  they  may  be  rendered 
through  intermingling  them  with  Immaterial 
or  unnecessary  averments,  tbe  writ  will  not 
Ue.  (Ex  parte  Whltaker.  43  Ala.  323 ;  Matter 
of  Prime,  1  Barb.  340)."  Ex  parte  WiUhims. 
121  Cal.  330, 331.  53  Pac  706.  To  same  effect. 
Ex  parte  Buef,  150  CaL  666,  89  Pac.  606;  In 
re  Avdalas,  10  Cal.  App.  607,  102  Pac.  fl74. 
In  tbe  case  last  dted  Mr.  Justice  Hart  ex- 
haustively reviews  the  question  and  distin- 
guishes tbe  authorities. 

Viewing  thecomplalnt  In  tbe  light  of  the 
foregoing  authorities,  we  must  hold  that  the 
complaint,  "charges  an  offense  known  to  tbe 
law."    Subdivision  "A,"  |  22,  Vehicle  Act 

Tbe  offense  having  t>een  committed  In  Sac- 
ramento county,  and  being  punishable  by  fine 
not  exceeding  $500  or  by  Imprlaonment  Id  the 
county  jail  not  exceeding  six  months,  or  both, 
the  justice's  court  bad  jurisdicti<Hi  of  tbe 
Bubjecb-matta  of  Uie  oflttueu  SeeUon  14S9. 
Pen.  Code. 

If  anything  further  need  be  added  to  coo- 
plete  tiie  jurisdiction,  it  Is  suj^ed  by  tbe 
fact  that  ttie  defendant  was  charged  wiUi 
the  commission  of  the  offense  In  American 
town^p,  the  complaint  was  laid  in  said 
township,  the  trial  wai4  had  In  said  towndi]^ 
and  the  defendant  was  present  with  his  oonn- 
sel  and  participated  In  the  trial  of  said 
offense  In  said  township;  and  it  is  admitted 
that  tbe  evidence  wu  snffltilent  to  sustain  tbe 
charge  made  In  tlie  oomplabit  against  the 
petlticmer. 

[2, 3]  In  answer  to  tbe  first  p^t  raadft  It 
should  be  said  that  we  are  unable  to  find  any- 
thing in  the  statute  making  It  mandatory  to 
Insert  tn  the  complaint  the  name  of  the  town- 
ship wherein  it  is  claimed  tbe  ofltense  was 
committed,  nor  do  we  find  language  In  the 
statute  limiting  the  trial  (tf  vlolatitms  <it  tiie 
statnte  to  the  respective  township  wbraein 
the  offense  is  comndtted.  In  tbe  absenoe  of 
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smch  express  statutory  limitation,  tbe  general 
JurlscUctton  of  a  Jnstlce's  court  runs  to  the 
entire  oountj  In  (Tlmliuil  cases. 

[4]  Even  If  good  pleading  under  tbe  8ta^ 
ute  required  the  Insertlim  of  the  name  of 
the  township  wherein  it  la  claimed  the  of- 
fense was  ccNDunltted,  yet  objectkm  could 
not  avail  petitioner  when  made  for  the  first 
time  in  this  court  in  this  diaracter  of  pro- 
ceeding; olitjectlon  dioald  liave  been  made 
In  some  appropriate  form  before  the  trlaL 

Upon  the  contention  made  by  petitioner 
tliat  he  was  not  conTlcted  by  due  process  of 
law  for  the  reason  tbat  erery  form  of  law  was 
not  comi^led  with,  it  la  snffldent  to  say  that, 
so  fiw  as  the  record  rereal^  after  the  peti- 
tioner appeared  before  the  magistrate  of 
Amoican  township  in  response  to  the  notice 
glTen,  the  notice  had  served  its  inirpose,  and 
the  defendant  had  fully  compiled  with  his 
written  promise  to  appear.  In  order  to  com- 
pel his  attmdance  further  It  was  necessaTy 
to  aerre  a  warrant  of  arrest  upon  defendant, 
fonnded  upon  a  proper  ccmplalnt  It  seems 
that  this  was  not  dcme.  This  not  haTlng 
been  done,  and  it  not  appearing  that  a  waiv- 
er by  the  defendant  was  made,  It  would  ap- 
pear that  he  was  no  longer  held  nnder  the 
process  of  the -court  In  this  sltoatloa  he 
was  not  under  duress,  under  restraint,  nor 
In  custody.  Thm  being  free  of  the  restraint 
of  the  law  at  this  time,  he  entered  a  plea  of 
"not  guilty,"  announced  that  he  was  ready 
for  trial  and  demanded  a  jury  trial. 

[I]  But  aside  from  Uie  action  of  the  de- 
fendant and  his  connseli,a8  herein  redted, 
In  proceeding  to  trial,  we  think  the  defend- 
ant cannot  be  released  from  the  Judgment 
by  reason  ot  any  deffect  In  tlie  process  of 
bringing  him  before  the  court  for  trial.  We 
think  no  greater  effect,  if  as  mnch,  can  be 
given  to  the  written  notice  and  promise  to 
appear  flian  could  be  s^ven  to  a  warrant  of 
arrest,  and  it  has  been  held  that  evva  a 
void  warrant  cannot  operate  to  discharge  a 
prisoner  after  trial  and  conviction. 

"The  court  had  Jarisdictioii  of  the  subject- 
matter,  and  however  irregular  the  proceedings 
taken  to  obtain  jarisdictioo  of  the  person,  its 
Judgment  is  final  and  conclusive.  •  *  •  The 
fact  that  the  process  has  not  been  served  by 
the  proper  person,  or  at  the  proper  place  or 
time,  or  that  the  warrant  or  order  upon  which 
a  prisoner  has  been  arrested  is  void,  and  the 
arrest  unlawful,  wiU  not  render  the  judgment 
-void  and  subject  to  a  collateral  attack.  Ex 
parte  McGill,  6  Tex.  App,  488;  Dorente  v.  Sul- 
livan, 7  Cal.  279;  Peck  v.  Strauss,  33  Col. 
685;  Owena  v.  Ootsian,  4  Dill.  438;  Bx  parte 
KcUogg.  6  Vt.  511;  Freeman  on  Jodgments,  S 
120.  After  final  judgment  of  conviction,  the 
jurisdiction  of  the  court  cannot  be  questioned 
by  an  inquiry  Into  the  manner  In  which  the 
accused  was  brought  before  it ;  and  this  is  true, 
even  tlMMigb  the  prisoner  has  been  kidnapped 


and  forciblr  brought  before  the  court  from  a 
foreign  jurisdiction.  People  v.  Rowe,  4  Park. 
Cr.  253;  United  States  v^Lawrence,  U  Bletcbf. 
8C6;  Ex  parte  Scott,  4  Bam.  &  C.  440:  State 
V.  Smith.  1  Bail.  283;  State  v.  Brewster,  7 
Vt.  118;  State  v.  Boss,  41  Iowa.  467.  In  the 
last-named  case  It  was  said:  The  liabUity  of 
the  parties  arresting  them  (the  defendants) 
without  legal  warrant  for  false  imprisonment 
or  otherwise,  and  their  violation  of  the  Penal 
Statutes  of  Missouri,  may  be  ever  so  clear,  and 
yet  the  prisoners  not  be  entitled  to  their  dis- 
charge.' See,  also,  Mabon  v.  Justice,  127  U. 
S.  700,  where  the  cases  bearing  upon  this  ques- 
tion are  thoroughly  reviewed  by  Mr.  Justice 
Field."  Ex  parte  Ah  Men.  77  Cal.  201,  202, 
19  Pac.  380.  381,  11  Am.  St  Rep.  203.  To 
tbe  same  effect  are  People  v.  Pratt,  78  Cal. 
345,  20  Pac.  731;  Bz  parte  CUrk,  85  Gal.  204. 
24  Pac.  726;  People  v.  Staples,  91  Cal.  23.  27 
^e.  523;  Croder  on  Sheriffs      Ed.]  p.  35. 

[S]  Petitioner  also  complains  that  evidence 
of  the  offense  committed  In  Center  township 
was  also  introduced  at  tbe  trial,  but  with 
this  contention  we  have  nothing  to  do,  as 
the  reviewing  court,  on  appeal,  must  deter- 
mine this,  for  the  question  of  the  sufficiency 
or  admlssibllty  of  the  evidence  cannot  be 
reviewed  on  habeas  corpus.  Roberts  v.  Po- 
Uce  Court  (Sup.)  195  Pac.  1063;  In  re  Ken- 
nedy. 144  Cal.  634.  78  Pac.  34,  67  L.  R. 
A.  406.  103  Am.  St  Rep.  117, 1  Ann.  Cas.  840; 
In  re  Jacobs,  175  Cal.  661,  166  Pac.  801;  In 
re  Leonardino,  9  Cal.  App.  690,  100  Pac. 
708;  Ex  parte  Clark,  110  Cal.  405,  42  Pac. 
905. 

The  writ  is  dismissed,  and  the  petitioner 
remanded. 

Wa  concnr:  BURNETT,  J.;  HART,  J. 


(IBS  Cal.  «47) 

Ex  parte  KASTER. 

(Supreme  Court  of  GaUfomia.  Blay  11, 1921.) 
In  Bank. 

In  tbe  matter  of  the  application  ot  Edward 
M.  Raster  for  a  writ  of  habeas  corpus.  Writ 
denied. 

PBB  CURIAM.  The  petitioner  heretofore 
sought  bis  discbarge  on  habeas  corpus  on  ac- 
count of  the  matters  alleged  in  bis  petition 
filed  herein,  at  the  hands  of  the  District  Court 
of  Appeal  of  the  Third  Appellate  District.  Aft- 
er a  bearing  that  court,  on  May  2,  1921.  dis- 
charged the  writ  and  remanded  the  petitioner. 
The  court  in  so  doing  filed  a  written  opinion. 
In  re  Easter  on  Habeas  Corpus.  No.  556,  filed 
May  2,  1921.  196  Pac.  1029.  All  points  avaU- 
able  to  petitioner  on  habeas  corpus  are  con- 
sidered in  that  opinion,  which,  to  oar  minds, 
correctly  states  the  law  In  regard  thereto. 

Tbe  application  for  a  writ  Is  doded. 

AU  concur. 
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(Itt  Cat.  19B) 

CHAMBERS,  Stats  C«ntrallor,  v.  01 BB. 
(S.  P.  9488.) 

(Sapreme  Goatt  of  California.  Jnne  16, 1021-) 

(.  Taxation  ^»862— Transfw  in  contemplation 
of  death  held  taxable  under  statnte  at  time 

of  transfer. 

A  transfer  of  comiounit;  property  by  a 
ho&band  to  his  wife,  made  In  contemplation  of 
death,  is  taxable  nnder  the  Inheritance  Tax 
Act  1913.  which  gave  an  exemption  of  $24,000, 
tbongh  the  transfer  did  not  take  effect  in  pos- 
session, and  the  tax  was  not  payable  until  the 
decth  of  the  transferor,  at  which  time  the  in- 
heritance tax  act  of  May  23.  1»17,  allowing  an 
exemption  of  half  the  property  transferred, 
had  been  enacted,  since  the  repealing  clause  of 
the  act  of  1017  (section  25),  provided  that  the 
repeal  should  not  affect  any  right  which  the 
state  might  have  at  the  time  the  act  took  effect 
to  daim  a  tax  on  any  property  nUder  the  pro- 
▼isioua  of  the  repealed  acts. 

2.  Taxation  «s»86 1— Exemption  In  subsequent 
statnte  held  not  applicable  to  transfer  be- 
fore Its  enactment  taking  effect  thereafter. 
Inheritance  Tax  Act  1917.  8  1.  subd.  2,  pro- 
viding that  In  the  case  of  transfer  of  comma- 
nity  nroperty  from  a  bnsband  to  a  wife,  within 
the  ntMulng  of  section  2.  subds.  8  or  B  of  that 
act.  one-taalf  of  tbe  property  so  transferred 
shall  be  exempt,  refers  only  to  transfers  tax- 
able nnder  that  act,  and  not  to  a  transfer  made 
before  the  act  took  effect,  bnt  which  was  tax- 
able on  tiie  death  of  the  transferor  thereafter. 

In  Bank. 

Appeal  from"  Superior  Court,  City  and 
Gounty  of  San  Franclsoo ;  George  A.  Stnrte- 
Tant.  Judge. 

Proceedlnm  Jobn  S.  ChamberB.  as  Oon- 
troller  of  tbe  State  of  California,  against 
Sarab  OllTer  Olbb,  to  have  fixed  the  Jnber- 
itauce  tax  to  be  paid  Uie  defmdant. 
From  Judfrment  fixing  tbe  tax,  defendant  ap- 
peals. Affirmed. 

Frank  E.  Powers,  of  San  Francisco,  for  ap- 
pellant 

H.  O.  Lucas  and  A.  W.  Broulllet,  both  of 
San  Francisco,  for  respondoit 

WILBUR,  J.  This  is  an  appeal  from  an 
order  and  Judgment  fixing  the  Inheritance 
tax  to  be  paid  by  the  defendant.  On  Septem- 
ber. 15,  1913.  James  Olbb  transferred  to  his 
wife,  Sarah  Oliver  Olbb.  the  defendant,  cer- 
tain re^l  estate  in  tbe  city  and  coimty  of  San 
Francisco,  state  of  California.  The  real 
estate  was'  community  -property,  and  the 
transfer  wan  made  In  contemplation  of  death. 
No  consideration  was  paid  for  the  transfer, 
and  the  husband  reserved  a  life  estate  to  him- 
self, giving  him  the  rfglit  to  tlie  full  ebjoy- 
ment  and  possession  of  the  same,  and  the 
rents,  issues,  and  profits  thereof  for  and  dur- 
ing the  terra  of  his  natiiral  life.  The  convey- 
ance was  Intended  to  take  effect  in  possession 


and  enjoyment  upon  hla  deatii.  At  llw  tlae 
of  the  transfer  Uia  inheritance  tax  act  ot 
1913  (Stats.  1913t  p.  1066)  was  ta  efTect.  By 
that  statute  commnnltar  pnqperty,  transferred 
in  cont^platlon  Ot  deatb  or  devised  or  bt;- 
queatbed  to  tbe  wife,  was  taxable  with  ta 
exemption  to  ber  of  $24,000l  ThU  lnlKri^ 
ance  tax  act  was  repealed  1^  tbe  Inberitance 
tax  act  approved  May  23. 191T  (Stata.  IBIT,  pl 
SSO).  Thereafter  on  July  2, 1919.  Jamea  GOib 
died.  It  is  conceded  that  tbe  estate  trana- 
ferred  was  taxaUe  to  Its  full  value,  leas  aa 
exemption  of  124,000  under  tbe  sfaitate  ot 
1913. 

[11  AHjellant,  however,  contends:  First, 
that  the  statnte  ot  1813  waa  repealed,  and 
that  for  that  reason  no  tax  at  all  was 
payable  upon  sahi  property  so  transfemd; 
and.  second,  that  If  this  point  la  not  wdl 
taken,  at  least  tbe  exemption  of  me-half 
of  tbe  conttnnnlty  proper^  granted  in  dw 
statute  of  1917  Is  i^llcable^  It  has  been 
repeatedly  held  by  UiIb  court  that  tbe  fai- 
herltenoe  tax  law  la  ^ect  at  tbe  time  of 
tbe  transfer  la  tbe  me  wfaldi  contrtria  (Hunt 
V.  Wicbt,  174  GaL  205,  162  Pac  639,  U  B.  A 
19170,  961;  Estate  of  Felton.  170  CaL  663, 

669. 169  Pac  802;  Esteteef  Gumsey.  177CaL 

211. 170  Pac.  402 ;  Estate  of  Murphy,  190  Pac 
4Q.  Hie  tax  la  Imposed  upon  tbe  transfer, 
and  relates  hack  to  tbe  time  of  trassfte,  bot 
la  not  payable  until  tbe  time  of  deatb.  The 
r^ieallng  clause  of  tbe  act  of  1917  otmtain- 
ed  the  following  saving  clause: 

"Sec.  25.  •  •  •  provided,  however,  thst 
anch  repeal  eball  in  no  wise  affect  any  niit 
prosecution  or  proceeding  pending  at  the  tiaie 
this  act  shsll  take  effect,  or  any  ri^t  wln^ 
the  state  of  Oalifomla  may  have  at  tbe  time  cf 
the  taking  effect  of  this  act,  to  claim  a  tix 
upon  any  property  nnder  tbe  proviidons  of 
the  act  or  acts  hereby  repealed.  •  •  •  " 

It  is  dlfQcnlt  to  understand  how  the  savlu 
clause  contained  in  the  act  of  1917  could  have 
l>een  more  definite  as  to  the  taxation  of  tlw 
transfer  In  question.  Under  the  law  of  1913 
the  transfer  was  taxable.  Tbe  tax  was  pay- 
able at  death.  This  right  to  collect  a  tax  at 
the  death  of  the  donor  was  specifically  re- 
served In  tbe  proviso  to  the  repealing  secUoo 
of  the  act  of  1917. 

[2]  Section  1,  subdivision  2,  of  the  act  of 
1917  provides  that  in  the  case  of  a  transfer 
of  community  property  from  husband  to  wife 
within  tbe  meaning  of  subdivisions  3  or  5  of 
section  2  of  this  act,  one-half  of  the  com  mo- 
nity  property  so  transferred  shall  not  be  sub- 
ject to  the  provisions  of  this  act.  This  pro- 
vision in  regard  to  the  exemption  of  ooe-hslf 
of  the  community  property  from  the  tax  ia 
specifically  made  with  reference  to  the  trans- 
fer taxable  under  that  act  In  other  words, 
it  was  prospective  In  character,  and  by  its 
terms  had  no  relation  to  a  transfer  made  be 
fore  the  enactment  of  the  statute,  which  wai 
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taxable  under  the  temu  of  fiw  xtrlor  Btatut& 
Tbe  statDte  should  not  bo  ^tod  a  retnwpeo- 
tire  effect  unless  tbe  language  demands  aucb 
a  construcHon.  Mstter  ot  Van  Kleeck,  121 
N.  Y.  701,  25  N.  EX  50;  Matter  of  Seaman,  147 
N.  T.  69,  41  N.  E.  401 ;  Matter  of  Miller,  110 
N.  Y.  216,  18  N.  B.  139.  The  rlgbt  to  the  tax 
having  been  definitely  fixed  by  the  law  of 
0913.  the  Legislature  would  have  no  power  by 
subsequent  act  to  remit  the  tax.  Estate  of 
Uartln,  153  CaL  225,  94  Paa  1053. 
Jodgment  afllrmed. 

We  concur:  ANGBLIXyrri,  O.  J.;  LEN- 
NON,  J.;  SHAW.  J.;  SLOANi;  J.;  OLNEY. 
J.;LAWLOB,J. 


(US  Cml.  m 

TRAIL  at  al.  V.  FIRTH  at  aL   (L.  A.  6434.) 

(Sapreme  Court  of  California.  Jane  6,  1921.) 

I.  Limitation  of  aotlons  «=»I3,  175— PromlsM 
of  dafMtfaat  held  aot  waiver  of  Italtttloaa 
■ot  estoppel  to  set  ap  ilnltatlons. 

Where  parchaser  of  land  diBcovered  falsity 
of  representations  that  water  was  sufficient  to 
irrigate  the  land,  the  fact  that  seUers,  after 
the  discovery,  promised  and  agreed  to  (nniish 
sufficient  water  the  next  year,  and  eadi  year 
thereafter  made  the  same  promise,  did  not  un- 
der Code  CiT.  Proc.  S  838,  sobd.  4.  extend  the 
period  of  limitfltiona  on  a  cause  of  action  for 
damages  for  deceit  by  reason  of  tbe  oHeioal 
repreaeDtatioas;  such  subsequent  representa- 
tions not  constituting  a  waiver  of  the  statute, 
nor  estopping  the  sellers  from  setting  op  ^e 
statute. 

Z  Equity  «=967— ^Laohea"  aad  "llnltatioaB" 
dlstlagulshed. 

There  is  a  decided  difference  between  the 
defense  of  laches  and  that  of  the  statute  of 
limitatioDB,  laches  being  a  defense  which  may 
be  interposed  to  a  suit  in  equity  whereby  tbe 
plaintiff  will  be  refused  equitable  relief  because 
of  his  delay  In  bringing  his  suit,  although  the 
suit  is  commenced  witUn  the  statutory  period 
of  limitation,  and  an  action  not  brought  with- 
in the  statutory  period  is  barred  unless  the 
case  falls  within  some  exception  which  the  stat- 
ute itself  makes,  or  because  of  waiver  or  es- 
toppel it  is  not  open  to  the  defendant  to  make 
the  defense. 

[Ed.  Note,— For  other  definitions,  see  Words 
and  Phrases,  First  and  Second  Seiiea*  Laches; 
limitation.] 

Department  1. 

Appeal  from  Superior  Court,  Los  Angeles 
County;  Russ  Avery,  Judge. 

Action  by  John  W.  Trail  and  another 
against  Emll  Firth  and  another.  Jndgmeot 
for  defendants,  and  plaintiffs  appeal.  Af- 
firmed. 

Duke  Stone,  of  Los  Angeles,  for  appellants. 
Sheldon  Borden  and  George  H.  Moore,  both 
of  Loa  Angeles,  for  respondoits. 


.  7IBTH  1033 
P.) 

.  OLNET,  J.  This  la  an  appeal  front  a  Jndg- 
ment  for  the  defendants  In  an  action  to  re- 
cover damages  for  alleged  firandalent  r^ire- 
sentatlons  made  by  the  defendants  to  ttie 
plaintiffs.  With  other  d^oises  which  need 
not  he  stated,  the  defendants  Interposed  that 
of  tbe  statute  of  limitations.  If  tbe  com- . 
plaint  shows  on  Its  face  a  barred  cause  ot  ac- 
tion, the  Judgment  for  tiie  defendants  must 
necessarily  be  sustained.  That  It  does  show 
a  barred  cause  <tf  action  Is  bey<»d  reascmable 
Question. 

[1]  Tbe  alleged  mtsrepresentattons  were 
made,  accfndlng  to  tbe  complaint.  In  1913  as 
the  inducement  for  the  plaintiffs  to  purdiase 
certain  land  from  the  defoklants,  and  con- 
sisted in  representattons  that  sufDcient  water 
was  obtainable  to  irrigate  the  land.  It  is 
also  alleged  that  tbe  purchase  was  made,  and 
that  the  plaintifb  went  into  possession,  pre- 
pared title  land  for  Irrigation,  and  then  la 
1914  finmd  that  the  water  was  not  obtain- 
able. Of  necessity,  the  fal^ty  of  the  repre- 
sentations was  then  discovered.  That  su«h 
discovery  was  then  made  Is  in  fact  omceded. 
The  present  action  was  not  brought  ontll 
1919,  five  years  later,  while  tbe  period  of 
limitatioD  prescribed  by  tbe  statute  for  ac- 
tions for  fraud  is  three  years  from  tbe  dis- 
covery of  the  fraud.  Section  838,  subd.  4, 
Code  GiT.  Proc. 

To  escape  from  the  situation  so  presented, 
the  plaintiffs  rely  upon  certain  further  alloca- 
tions of  the  cMuplalnt  to  thfa  effect  that  up- 
on failing  to  obtain  sufBdoit  water  in  1014, 
the  plaintiffs  complained  to  tbe  defendants, 
and  the  latter  promised  and  agreed  to  fur- 
nish tbe  water  the  next  year,  and  that  each 
year  thereafter  the  same  Insufficient^  of  wa. 
ter  developed,  tbe  same  complaint  was  made, 
and'tbe  same  promise  givm.  But  these  facts. 
If  they  existed,  were  wholly  Insufficient  to  ex- 
tend the  period  of  limitation  on  a  cause  at 
action  for  damages  for  deceit  by  reason  of  the 
original  representatlon&  They  are  neither  a 
waiver  of  the  statute,  nor  would  they  estop 
the  defendants  from  setting  up  the  defense  of 
the  statute,  and,  unless  there  was  either  a 
waiver  or  an  estoppel,  it  was  open  to  the  de- 
fendants to  make  the  defenaa 

[2]  The  plaintiffs  rety  In  support  of  fh^r 
position  upon  authorities  holding  that  facta 
such  as  those  under  discussion  negative  tbe 
defense  of  laches.  But  there  is  a  most  decid- 
ed difference  between  the  defense  of  laches 
and  that  of  the  statute  of  limitations. 
Laches  la  a  defense  which  may  be  Interposed 
to  a  suit  in  equity,  whereby  the  plaintiff  will 
be  refused  equitable  relief  because  of  his 
delay  in  bringing  his  suit,  although  the  suit  is 
commenced  within  the  statutory  period  of 
limitation.  But  it  would.  Indeed,  be  some- 
what remarkable  that  the  absence  of  this  de- 
fense— for  lacbes  Is  a  matter  of  defense- 
should  have  the'  affirmative  rffect  of  extend- 
ing the  period  which  a  statute  prescribes  for 
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the  brlB^ring  of  the  action.  Laches  or  no 
lachos,  an  action  not  brought  within  the 
statutory  period  Is  barred,  unless  the  case 
falls  within  some  exception  which  the  stat- 
ute Itself  makes,  or  because  of  waiver  or 
estoppel  It  is  not  open  to  the  defendant  to 
make  the  defense.  The  present  action  was 
uot  brought  within  the  statutory  period.  It 
does  not  come  within  any  exceptltm  provided 
by  the  statute,  It  was  open  to  the  defendants 
to  make  the  defense,  and  they  made  it  The 
Judgment  in  their  favor  was  therefore  cor- 
rect. 

We  would  add  that  while  we  have  dis- 
cussed the  case  upon  the  sufficiency  of  the  al- 
l^tlons  of  the  ccnnplalnt,  the  case  Is  not  one 
of  insufficiencies  In  a  complaint  wliich  are 
not  found  in  the  evidence.  The  evidence,  or 
rather  the  evld«ice  plus  the  facts  which 
plaintiffs'  counsel  offered  to  prove,  went  no 
further  than  the  allegations  of  the  C(»nidaint. 

Judgment  affirmed. 

We  concur:  SHAW*  J.;  lAWLOR,  J. 


(■-?6  Cal.  70) 

PACIFIC  COAST  8.  8.  CO.V.  RICHARDSON, 
Sttto  Trmarer.    (S.  F.  9375.) 

(Supreme  Court  of  California.  June  6,  1921.) 

1.  Taxatloi  «=>40(8)->UneqBal  aHeuMat  Is 
sKOMslve  assotsnoit. 

An  assesament  of  a  corporation's  franchise 
for  taxation  which  is  grossly  disproportionate 
as  compared  with  other  assessments  is  an  ex- 
cessive assessment,  as  the  Bnal  object  of  the 
assessment  is  to  distribute  the  tax  ratably,  and 
an  unequal  aseessment  resalta  in  an  excessive 
portion  of  the  tax  falling  on  one  parceL 

2.  TaxadlOB  «s>376(l)— Tlwt  assestnent  la 
•xcflsslvt  If  withoat  fraud  does  aot  make  It 
invalid. 

That  an  assessment  of  a  corporate  fran- 
chise is  excessive  or  even  grossly  so  does  not 
itself  make  the  assessment  invalid.  Id  the  ab- 
sence of  fraud  in  the  sense  of  a  conscious  fail- 
uxe  to  exercise  that  fair  and  impartial  judg* 
vent  whidi  the  law  reqiUrea. 

3.  Taxation  ^543f6)—AI(eoatioR  held  not  to 
support  finding  that  assessment  was  based 
OB  oompotatlon  not  authorized  by  law. 

Id  a  suit  to  recover  back  a  so-called  fran- 
chise tax  paid  under  protest,  an  allegation  that 
the  board  of  equalization  in  making  the  as- 
sessment did  not  pursue  a  method  authorized 
by  law.  Id  that  it  disregarded  certain  facts 
shown  by  the  franchise  tax  return,  which 
should  have  been  considered,  does  not  support 
a  finding  that  the  assessment  was  based  upon 
a  computation  not  authorized  by  law,  as  there 
is  no  method  prescribed  for  ascertaining  the 
total  net  value  of  the  assets  for  the  purpose 
of  determtidng  the  value  of  tfae  so-called  fran- 
dilne. 


4.  Taxation  4=»490— Conolaslon  as  to  valM  of 
oonioratlon's  assets  can  be  attacked  only 

for  fraud  or  mistake. 
The  conclusion  of  the  board  of  equalixatioa 
as  to  tlie  total  net  value  of  a  oorporation's 
assets  for  the  purpose  <tf  determining  the  valw 
of  its  so-called  fraoddae  can  be  attadtcd  only 
for  fraud  or  mistake. 

In  Bank. 

Appeal  from  Sai>erior  Court,  GUy,  and 
County  of  San  Frandaoo;  Geoxga  H.  Oaba* 

nlss,  Judge. 

Action  by  the  PacAfic  Coast  Steamsli^ 
Company  agaln&t  Friend  W.  Richardson,  u 
treasurer  of  the  State  of  Cbliforqla.  Frma 
a  Judgment  tor  plaintiff,  defadant  aweals. 

Reversed. 

U.  S.  Webb,  Atty.  Oen.,  and  Frank  U  One- 
rena,  Deputy  Atty.         for  aiipeUant. 

Geo.  W.  Towl^  of  Son  Frandsco^  tor  n- 
spondent 

OLNET.  J.  nils  la  an  actton  to  reootcr 
the  amount  paid  ondw  protest  by  tbe  plaltt- 
tur,  a  CalUomla  coiporatlQD,  to  the  state 
as  the  so-called  "franchise"  tax  assessed 
against  tbe  plaintUt  for  the  year  1917.  Tbe 
ground  on  whI<A  a  recov«T  Is  sought  Is  the 
alleged  Invalidity  of  the  assessment  on 
which  the  tax  was  based.  The  idalntjff  re^ 
covered  judgment  In  the  lover  court,  and 
tbe  state  appeals. 

A  question  which  immediate  presents 
itself  upcm  the  reoHrd  Is,  Are  the  flnding  of 
tfae  trial  court  snffldrat  to  sustain  the  lodg- 
ment in  favor  of  tbe  plaintiff?  l%e  sole 
finding  of  grounds  by  reascm  of  which  the 
alleged  Invalidity  of  the  assessment  appean 
is  this: 

"The  court  hereby  finds  that  tbe  assessment 
of  plaiDtiCTB  corporate  franchise  by  the  State 
Board  of  Equalization  as  of  the  first  Monday 
in  March,  1917,  was  grossly  excessive;  was 
grossly  unequal  as  compared  wltb  the  assess- 
ment by  the  said  board  of  all  other  like  fran- 
chises as  of  the  first  Monday  in  March,  1917. 
and  that  tbe  asscsBment  by  tbe  said  board  of 
plaintiff's  said  franchise  as  of  the  first  Mon- 
day in  March,  1017,  was  based  upon  a  compu- 
tation that  was  not  autboirixed  by  law." 

It  will  be  noted  that  tbe  grounds  so  ftmnd 
are  three,  to  wit:   (1)  That  the  assessment 

was  grossly  excessive ;  (2)  that  It  was  gross- 
ly unequal  as  compared  with  the  asses^ents 
of  other  like  franchises;  and  (3)  that  ft 
was  based  upon  a  computation  not  author- 
ized by  law. 

11.2]  Tbe  first  and  second  grounds  are  in 
reality  the  same.  An  assessnfent  grossly  dis- 
proportionate as  compared  with  other  asses- 
ments  Is  an  excessive  assessment,  since  tbe 
final  object  of  the  assessment  Is  to  distribute 
the  tax  ratably  on  the  various  parcels  <rf 
property  subject  to  It,  and  an  unequal  assess- 
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mcnt  on  one  parcel  u  compared  with  others 
means  that  an  excesstve  portton  of  the 
tax  falls  on  that  parent  But  the  fact  that 
an  assesnnait  Is  excessive,  even  Uwu^ 
grossly  so,  does  not  Itself  make  the  as- 
sessmeoit  InTalld.  This  Is  the  rnle  gen- 
erally followed  in  other  Jurisdictions,  and 
3ms  been  declared  by  at  least  three  ded- 
slons  of  this  court,  namely  Loe  Angeles 
T.  Western,  etc:,  Oo^  101  Cat  204,  118  Fac. 
720;  Lob  Angeles,  eta,  Ca  t.  County  of 
Jjob  Angeles,  162  CaL  161,  121  Pac.  884^ 
9  A.  L.  B.  1277;  HlUer  &  Lax  T.  Blchardson, 
187  Pac.  411.  In  the  first  of  these  cases,  the 
finding  of  Qie  trial  court  was,  as  here,  ttmt 
the  assessment  *Vas  grossly  exc»8SivV'  and 
It  was  held,  nererthdess,  that  it  was  insoffl- 
d«it  as  a  groond  for  InTalldating  the  as- 
sessment. In  Oa  last  of  the  cases  mean- 
ti<xied,  the  pt^t  is  disposed  of  thus  (187 
Pac;  416): 

**rbe  plaintiff  complains  bitterly  of  the  as- 
sessmenta  as  ezeeaBive  and  arbitrary.  But 
this  is  a  matter  tbat  cannot  be  gone  into  by 
the  conrts,  provided  tbe  method  pursued  in 
maUsK  the  aasessnient  is  that  pseicribed  by 
law,  except  where  there  Is  fraud  or  mistake. 
If  tbe  method  pursued  is  not  that  prescribed 
by  law,  or,  what  is  much  the  same  thing,  if 
the  thins  ostensibly  valued  and  required  by  law 
to  be  valued  is  not  really  tbe  thing  valued,  as 
In  this  case  if  the  thing  valued  as  franchise 
be  not  franchise  as  meant  by  the  Constitution, 
tbe  matter  can  be  gone  into  by  tbe  courts 
and  tue  taxpayer  relieved  of  the  assesament. 
Coulter  V.  Wehr,  127  Vei.  897,  62  a  C.  A. 
429;  Louisville,  etc.,  Co.  v.  Bosworth  (D.  C.) 
230  Fed.  191;  Hager  v.  American  Surety  Co., 
supra.  But  in  the  present  case,  as  we  have 
held,  the  method  pursued  of  assessiog  the 
plaintiff's  franchise  on  tbe  basis  of  valuing  its 
corporate  excess  was  the  correct  one,  and  the 
thing  assessed  as  fracchise  was  the  thing 
which  was  required  to  be  so  assessed  by  law 
as  expressed  In  tbe  Constitution.  This  belug 
tht  cose,  tbe  discretion  of  the  assessing  officials 
as  to  the  valuation  to  be  fixed  is  final,  in  the 
absence  of  fraud  or  mistake.  In  the  present 
case  neither  fraud  nor  mistake  is  alleged.  It 
is  alleged  that  the  assessments  are  excessive 
and  arbitrary.  The  character  of  tbe  assess- 
ment in  this  respect  may  be  ct^ent  evidence 
of  fraud,  but  of  Itself  does  not  constitute  fraud. 
In  order  that  there  be  fraud,  there  must  exist, 
on  Uke  part  of  tbe  assessing  official,  a  con- 
scious failure  to  exercise  tnat  fair  and  im- 
partial judgment  which  the  law  requires  of 
him.  This  is  both  the  general  rule  and  the 
settled  law  of  this  state." 

It  must  be  held,  then,  that  the  judgment  Is 
without  support  as  to  Oxe  first  two  groonda. 

[1,4]  As  to  the  third  ground  found,  that 
tbe  assesdmoit  "was  based  ypon  a  computa- 
tion not  authorized  by  law/'  It  is  exceeding- 
ly doubtful  if  tbe  finding  Is  anything  more 
than  a  condudon  of  law.  It  Is  not  found 
what  method  of  computation  was  or  was  not 
pursued,  and  so  far  as  tbe  finding  shows, 
the  method  immued  may  have  been  ima 


which  in  the  opinion  of  the  trial  court  was 
not  authorized  in  law,  when  in  truth  it  was. 
But  passing  this,  and  assuming  Uut  the  find- 
ing states  a  snfllcient  ground  for  invalidat- 
ing the  aBsessment,  It  is  wholly  without  sup- 
port, either  in  the  pleadings  or  In  tbe  evi- 
dence. There  Is  no  allegation  in  the  plead- 
ings nor  Is  there  a  particle  of  evidence  as  to 
the  method  pursued  by  the  board  of  eanallza- 
tion.  All  that  Is  alleged  is  that  the  board 
did  not  pursue  a  method  authorized  by  law 
In  that  it  disregarded  certain  facta  shown  to 
It  by  the  plaintiff's  franchise  tax  return.  It 
is  unnecessary  to  state  these  facta.  Suffice 
It  to  say  that  some  of  them  were  undoubtedly 
entitled  to  consldwatlon  as  factors  Altering 
Into  the  total  net  value  of  the  irfalntura 
assets,  and,  If  not  considered  In  that  connec- 
tion, should  have  been  In  all  fairness.  But 
their  bearing  In  that  respect  would  be  only 
on  the  good  faith  of  the  board,  and  as  to 
that,  as  we  have  said,  there  is  no  finding 
other  than  the  Insufficient  one  that  the  valu- 
ation fixed  was  grossly  excessive.  Tbe  point 
In  connection  with  the  allegation  that  the 
board  followed  an  unauthorized  method  in 
determining  the  assessment  Is  that  the  dis- 
regarding of  these  facts,  if  they  were  dls- 
regarded,  something  as  to  which  there  is  no 
evidence,  would  not  Involve  a  d^arture 
from  the  method  prescribed  by  law  for  the 
making  of  the  assessment  There  Is  no 
method  prescribed  for  ascertaining  the  total 
net  value  of  the  assets  of  a  corporatltm  sucli 
as  the  plaintiff  for  the  purpose  of  determin- 
ing the  value  of  its  so-called  "franchise," 
and  the  conclusion  of  the  board  as  to  such 
total  net  value  can  be  attacked  only  for 
fraud  or  mistake.  This  In  effect  was  like- 
wise held  In  Miller  &  Lux  v.  Richardson. 
Tbe  allegation  therefore  that  the  board  dls- 
r^rded  the  facts  mentioned,  although 
some  of  those  facts  were  material  In  de> 
termining  value,  Is  not  the  equivalent  of  an 
allegation  that  the  method  prescribed  by  law 
was  not  pursued. 

As  to  the  evidence,  It -was  confined  to  a 
showing  that  the  facts  mentioned  did  In 
truth  esOat.  There  was  not  even  an  attempt 
to  show  that  tbe  method  prescribed  by  law 
was  not  fc^owed.  l^ils  would  not  have 
been  shown  even  if  It  bad  been  made  to  ap- 
j;>ear  that  the  facts  mmtloned  had  been  dls- 
r^rded  by  the  board,  but  In  justice  to  tbe 
board  we  think  we  should  say  that  no  at- 
tempt was  made  to  show  that  they  were  dis- 
regarded, and  that  the  allegatlim  cf  the  com- 
plaint in  that  reecwet  was  flatly  denied  by 
the  answer. 

The  case,  then,  may  be  summed  up  bf 
saying  that  of  the  tbree  grounds  found  to  ex- 
ist for  Invalidating  the  assessment,  the  first 
two,  which  are  both  to  the  effect  that  the  as- 
sessment was  grossly  excessive,  are  not  suf- 
ficient as  legal  grounds,  and  that  the  third, 
to  the  effect  that  the  method  prescribed  by 
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law  wa^  not  followed,  Is  not  supported  tl- 
ttet  by  the  pleadings  or  by  tbe  evidence;. 
Judgment  KTeraed. 

We  concur:  ANGEL,LOTTI,  0.  J. ;  SHAW, 
J.;  WILBUR,  j;;  SLOANS,  J.;  LKNNON, 
J.;  LAWOB.  J. 


(186  CaL  KB) 

!■  re  WATTS'  ESTATE.  (8m  3138.) 

(Sapreme  Ooort  of  California.  June  7,  1921.) 

1.  wrils  ^9488(4)~DeelaratIoiia  of  twtatori 
as  to  latent  keld  property  exdadad. 

In  a  suit  for  partial  distribution  of  the 
estate  of  a  testatrix  where  the  will  gave  the 
remainder  of  the  estate  "to  my  heirs,"  evi- 
dence of  decIaratioDS  by  testatrix  at  tbe  time 
the  will  was  drawn  to  show  that  the  quoted 
words  were  intended  to  refer  only  to  her  own 
Un  held  properly  excluded  in  view  of  Civ. 
Code,  fl  1818.  1340. 

2.  Wills  «=489(2)— Oral  declarations  to  In- 
terpret will  oannot  be  fivan  except  la  oases 

of  latent  amblgaity. 

In  view  of  Civ.  Code,  %  1318,  providing  that 
testator's  intention  mnst  be  ascertained  from 
the  words  of  the  will  in  view  of  the  circum- 
stances under  which  it  was  made,  and  of  sec- 
tion 1340,  relating  to  the  correction  of  mis- 
takes, evidence  of  orsl  declarations  to  aid  In 
the  interpretation  of  a  will  cannot  be  given  at 
an  except  in  cases  of  latent  ambiguity. 

S.  Wills  <&=3489(2>— Oral  deolarations  of  tea* 
tator  not  admlsdble  to  show  lateat  oven 
when  aaoertalaty  or  Imperteot  dasorlpttan 

exists. 

'  In  view  of  Civ.  Code,  1 1318,  providing  that 
testator's  intention  must  be  ascertained  from 
the  words  of  the  will  in  view  of  drcnmstanees 
under  which  made,  and  of  section  1340,  relating 
to  the  correction  of  mistakes,  when  uncer- 
tainty or  imperfect  description  appears  in  the 
win  oral  dedarations  of  testator  are  not  ad- 
miarible  to  show  Intent  with  reweet  theretOi. 

4.  Evidoaea  «E3i6ft-AUowaBom  f«r  support  •1 
widow  Older  statute  presamed  to  bo  ao  ased 
by  fcer. 

An  aUowance  for  a  widow's  support  under 
Code  Civ.  Proc.  H  1464  and  1466,  will  be  pre- 
samed, in  tiie  absence  of  evidence  to  the  con- 
trary, to  have  been  all  used  by  her  for  the 
purpose  for  which  she  received  it  and  that  none 
of  it  remains  as  part  of  her  estate  at  her  death. 

5.  Husband  and  wife  ^274(4)— Evidence  sds- 
talAlng  flndlng  that  widow's  estate  was  com- 
munity property. 

In  a  suit  for  partial  distribution  of  a  wid- 
ow's estate,  evidence  held  to  require  a  finding 
that  notes  pnrch!i«ed  by  her  from  other  heirs 
wre  paid  out  of  the  proceeds  of  the  commun- 
ity estate  inherited  by  her  from  her  deceased 
hufiband  and  not  out  of  her  separate  prop- 
erly, so  that  it  was  not  errpr  to  refuse  to  set 
aside  a  stipulation  that  all  the  property  of 
which  Bhe  died  seired  was  property  distributed 
to  her  from  her  husband's  estate. 


6.  Wills  ®=3525— Claim  as  to  proportloaa  ta 
partial  distribution  In  widow's  estate  at  var- 
iance with  atatute  held  not  tenable. 
In  a  suit  to  partially  distribute  tbe  estate 
of  a  deceased  widow  to  whom  had  been  dis- 
tributed three-fourths  of  the  community  prop- 
erty owned  by  her  and  her  deceased  bnsbosd, 
under  a  will  in  effect  providing  for  distribntioo 
to  her  heirs  as  if  she  bad  died  intestate,  a  daim 
for  distribution  fn  proportions  different  from 
those  prescribed  by  Civ.  Code,  |  1386^  aobd.  8, 
fteltf  not  tenaUe. 

In  Bank. 

^peal  from  Superior  Court,  Bntts  Conn- 
ty;  H.  D.  Oregory,  Judge. 

PiDCeeding  for  partial  distribution  of  tbo 
estate  of  I^ydia  M.  Watts,  deceased.  From 
a  decree  €i  pertlat  dlstribntlon.  EUa  Qnj. 
A.  T.  Watts,  and  others  aiweaL  Affinaed. 

W.  H.  Carlln,  of  Marysville,  and  D.  Had- 
sell,  of  Son  Francisco,  for  appellants. 

Bond  &  Deirup  and  Samq^  3.  Nann,  all 
of  Cblco,  for  respondents. 

SHAW,  J.  This  Is  an  appeal  from  a  decree 
of  partial  distribution. 

The  decedent  was  the  widow  of  one.  Nelson 
Watts,  who  died  intestate  in  June,  1900,  leav- 
ing a  large  estate  consisting  entirely  ot  com- 
munity property.  There  were  no  (±Lildr^  ot 
the  marriage,  and  neither  husband  nor  wife 
left  Issue  surviTing.  Upon  the  final  settlement 
of  the  estate  of  Nelson  Watts,  tbree-fourtfas 
of  the  projrerty  remaining  for  dlstributitm 
was  assigned  to  I^dia  M.  Watts  as  his  wid- 
ow, and  one-fourth  thereof  to  A.  V.  Watts 
and  others  as  brothers  and  sisters  of  Nelson 
Watts,  or  their  descendants.  Lydla  M.  Watts 
died  on  Aogost  6, 1916.  By  her  wlU  she  gave 
the  residue  of  her  proper^  the  following 
clause: 

"I  hereby  give,  deviae  and  bequeath  aU  tbe 
rest,  residue  and  remainder  of  my  eatata 
wheresoever  situate  to  my  heirs  and  to  be  dis- 
tributed to  them  according  to  law." 

Her  estate  was  appraised  at  $856,344.65^ 
Ella  Gray  and  the  other  persons  who  were 
the  next  of  kin  of  Lydia  M.  Watts  petltltmed 
the  court  for  partial  distribution  of  fSlOOO 
of  the  estate.  The  superior  court  dedded 
that  the  words  "my  heirs"  in  the  wfll  meant 
the  next  of  kin  of  Lydla  M.  Watts  alone  and 
'did  not  Include  the  next  of  kin  of  Nelson 
Watts.  On  appeal  to  the  Supreme  Court  the 
order  was  reversed,  and  it  was  held  that  the 
effect  of  the  above-quoted  provision  was  to 
give  the  property  to  tbe  persons  who  would 
have  Inherited  It  under  the  statute  of  de- 
scent, had  she  died  Intestats,  and  fherefore 
that  It  shoTild  go  in  equal  parts,  one-half  to 
the  relatives  of  Nelson  Watts  and  one-half  to 
the  relatives  of  Lydla  M.  Watts,  as  provided 
in  subdivision  8  of  section  13S6  of  the  Civil 
Code.  The  decision  was  made  on  September 
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After  mat  decision  eacb  of  the  oootending 
sets  of  claimants  filed  a  petition  for  dis- 
tribution of  a  part  of  the  estate.  Tbe  Nelson 
Watts  claimants  asked  dlstrltmtion  to  them 
of  one-half  of  $30,000  In  money  and  one-half 
of  3,060  acres  of  land.  The  petition  of  the 
Lydla  M.  Watts  claimants  asked  distribution 
to  themselves  of  $45,000  in  money  out  of  the 
estate,  claiming  to  be  entitled  to  it  all.  After 
tbe  filing  of  these  petitions  a  large  part  of 
tbe  real  property  was  H>ld  and  amended  petl- 
tlcais  were  filed  asking  dlstributicHi  of  the 
proceeds,  with  the  other  money  on  hand,  and 
of  the  rwnaining  land.  After  a  trial  of  these 
conflicting  claims  the  court  below  made  find- 
ings declaring  that  money  on  hand  amoimtlng 
to  $207,506.66  belonging  to  the  estate  and 
something  over  1.600  acres  of  land  remaining 
unsold  was  ready  for  distribation.  and  tbere- 
tipon  it  entered  a  decree  sustaining  the  con- 
tention of  the  Nelson  Watts  claimants  and 
distributing  said  prt^rty  accwdlngly.  one- 
taalf  to  each  set  of  claimants,  setting  out  par^ 
tleularly  tbe  sbare  of  each  person  Interested. 
Fnnn  this  decree  the  Itydla  M.  Watts  claim- 
ants appeal. 

[1]  1.  Upon  the  trial  the  aroellants  offered 
to  prove  certain  declarations  made  by  tbe 
testatrix,  Lydla  M.  Watts,  at  the  time  the 
will  was  drawn  to  tbe  person  who  drew  It, 
concerning  her  intention.  This  evidence  was 
offered  to  show  that  by  the  words  "to  my 
beirs"  in  the  above  residuary  clause  she  in- 
tended to  refer  only  to  ber  own  kin;  that  her 
desire  was  for  them  to  have  the  entire  resi- 
due. This  evidence  was  excluded  and  the 
ruling  is  assigned  as  error. 

We  tbink  the  ruling  wa«  cOTrect  Sectlwi 
3B18  of  tbe  Civil  Code  provides  aa  foDom: 

fbk  case  of  oneertain^  arislnff  npon  the  face 
4^  a  will,  as  to  tbe  appllcatioA  of  any  of  its 
provisions,  tb«  testator's  intentiou  is  to  be 
ascertained  from  the  words  of  the  win,  taking 
into  view  the  drcDmstancei  under  which  it  was 
made,  ezdnslve  of  liis  oral  declarations.** 

And  section  1340  provides  that— 

"When,  applying  a  will,  it  is  found  that  there 
is  an  imperfect  description,  or  that  do  person 
or  property  exactly  answers  the  description, 
mistakes  and  omissions  must  be  corrected,  if 
the  error  appears  from  the  context  of  tbe  will 
or  from  eztobistc  evidence;  but  evidence  of  the 
declarations  of  the  testator  as  to  his  intentions 
cannot  be  received.*' 

[2. 3]  It  will  be  seen  from  these  piDvislms, 
first,  that  evidence  of  oral  declarations  to 
aid  in  the  Interpretation  of  a  will  cannot  be 
la^ven  at  all  except*  in  cases  of.  latent  am- 
bifnlty,  which  does  not  i^pear  hero,  and, 
second,  that  even  when  uncertainty  or  im- 
perfect description  so  appears,  oral  declara- 
tions of  tbe  testatrix  are  not  admissible  to 
riiow  ber  Intoit  with  reeq^eet  thereto^  This  la 


the  uniform  role  of  this  <»urt  Instate  of 
Walkerly,  106  Cal.  627,  41  Pac.  7J2,  49  Am. 
St  Rep^  97:  EsUte  of  Young.  123  GaL  344, 
S5  Pac.  1011:  Bstate  of  Tompkina,  132  Cal. 
170,  64  Pac.  268;  Estate  of  Blake,  157  CaL 
469,  108  Pac.  287;  Bstate  of  WiUson,  171 
CaL  466i  163  Pac.  927.  Tbe  same  rule  Is  stat- 
ed by  all  the  text-writers.  1  Redf.  oa  Wills, 
p.  496;  1  Jarman  on  Wills  (6th  Ed.)  top 
p.  412,  *p.  379:  Wharton  on  Ev.  }  992;  4  Wig- 
more  (m  Bv.  I  2471;  3  Jones  on  Ev.  {  480. 
Furthermore,  the  dectslMi  on  the  former  ap- 
veal  Is  to  tbe  same  effect  wltb  r^;ard  to  the 
meaning  ot  these  particular  words,  tbe  court 
saylnc  aiO  CaL  28,  176  Foe;  417): 

"We  most  determine  her  Intent  from  the  lan- 
guage of  her  will,  and  where  that  langoage  Is 
dear  and  unambiguous.  It  inuat  be  interpreted 
according  to  its  ordinary  meaning  and  legal 
import,  and  the  Intention  of  tiie  testator  asosr- 
tained  thereby.*" 

The  decision  also  estabUshea  the  proposi- 
tion that  in  view  of  tbe  express  provisions 
of  the  Civil  Code,  in  section  1327,  relating  to 
technical  words  In  a  will,  and  In  section  1334. 
defining  the  meaning  of  the  word  '|helra" 
when  used  In  a  will,  there  Is  no  uncertainty 
on  that  subject  arising  on  the  face  of  this 
will.  The  rule  excluding  oral  declarations  Is 
therefore  strictly  applicable  to  this  case  and 
the  court  properly  excluded  the  evidence 
thereof. 

It  Is  suggested  that  the  decision  of  the 
Supreme  Court  on  the  former  appeal  is  not 
applicable  to  the  question  of  the  admissibility 
of  evidence  of  oral  declarations,  because  at 
the  trial  there  under  review  no  such  evidence 
was  offered:  also,  that  the  proof  of  the  exist- 
ence of  the  two  opposing  sets  of  dalmants 
showed  a  lateht  ambiguity,  upon  which  evi- 
dence  of  extrinsic  f&cts  was  admissible.  The 
Code  sections  quoted  and  the  dedsions  we 
have  dted  dispose  of  the  first  suggested  point 
without  aid  from  our  previous  decision.  Up- 
on tbe  former  trial  tbe  extrinsic  facts  which 
it  is  now  dalmed  produce  a  latent  ambiguity 
were  fully  shown,  as  appears  In  the  previous 
opinion.  These  facts  were  that  the  property 
to  be  distributed  was  community  property  of 
the  marriage  between  I^dla  M.  Watts  and 
Nelson  Watts;  tliat  neither  of  them  left 
children  or  lineal  descendants  surviving ;  and 
that  both  left  collateral  relatives  entitled  to 
inherit  from  them  as  sudi,  respectively.  To 
that  extent  tbe  former  decision  is  strictly 
applicable  here  and  Is  decisive  to  the  effect 
that  no  latent  ambiguity  arose  from  the  ex- 
istence of  said  facts. 

2.  Upon  tbe  hearing  In  tbe  trial  court  of 
the  petition  for  partial  distribution  under  re- 
view on  the  former  appeal,  ttic  parties  filed 
a  stipulation  to  the  effect  that  all  the  prop- 
erty of  which  Nelson  Watts  died  seizefl  was 
community  property  of  said  Nelson  Watts 
and  I/ydla  M.  Watts,  his  wife;  that  upon  the 
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final  settlement  of  his  estate  on  Joly  S,  1901, 
three-fourths  thereof  was  distributed  to  her 
and  one-fourth  to  his  relatives;  that  all  the 
property  of  which  she  died  seized  la  property 
Bo  distributed  to  her  as  aforesaid  and  the 
rents,  issues,  and  proflts  thereof;  and  that 
said  stipulation  might  be  used  upon  any  sub- 
sequent petition  for  distribution  of  said  es- 
tate or  any  part  thereof. 

Upoq  the  bearing  of  the  petitions  now  un- 
der review  the  appellants  offered  to  prove 
that  Lydia  M.  Watts,  as  administratrix  of 
her  husband's  estate,  had,  on  the  final  settle- 
ment thereof,  received  from  the  estate  f4>100 
as  commissions  for  her  services;  that  during 
the  administration  she  received  from  the  es- 
tate a  family  allowance  amounting  to  about 
$4,550;  that  within  two  months  after  the 
final  settlement  of  said  estate  she  purchased 
from  the  nest  of  kin  of  Nelson  W^tts  their 
one-fourth  Interest  In  certain  mortgages  and 
notes  belffliging  to  said  estate  which  had  bera 
distributed  to  them  by  the  decree  of  distribu- 
tion; and  that  during^  the  admlnlstratioD  of 
said  estate  there  was  set  apart  to  her  as  a 
homestead  two  lots  In  Chico,  which  she  still 
owneitat  her  death.  Objections  to  said  oCTer 
on  the  ground  that  the  appellants  were  bound 
by  said  stipulation  were  sustained  by  the 
court.  Thereupon  appellants,  upon  notice  and 
affidavits,  moved  the  court  to  be  relieved  from 
the  effect  of  such  stipulation,  on  the  ground 
that  the  same  was  made  through  inadvertence 
and  In  Ignorance  of  the  facts  which  they  then 
offered  to  prove.  Cotmter  affidavits  were 
filed,  and  the  court  denied  the  motion. 

The  showing  of  Inadvertence  and  excusable 
neglect  in  signing  the  stipulation  was  not 
strong.  But  conceding  that  It  was  sufilcient 
In  that  respect,  we  think  the  motion  was 
properly  denied  for  other  reasons. 

lA,  I]  The  two  petitions  then  on  hearing 
were  each  for  partial  distribution  and  asked 
only  f6r  distribution  of  a  specific  sum  of 
mohey  and  specific  parcels  of  land.  The  ap> 
pellahts  did  not  even  att«npt  to  allege  or  to 
fltaow  that  the  money  received  for  commis- 
sions and  family  allowance,  or  the  proceeds 
thereof,  constituted  any  part  of  the  money 
ci  which  distribution  was  asked.  The  family 
allowance  was  received  by  her  tn  1900  and 
iOOl,  15  years  before  her  death.  As  the  stat- 
ute allows  It  for  her  su^wt  durli^  the  prog- 
ress at  the  settlement  of  her  husband's  es- 
tate on  the  ground  that  It  la  necessary  for 
that  purpose  (Code  Glv.  Proc.  |§  1464,  1466). 
it  Is  to  be  presumed,  In  the  absence  of  evi- 
dence to  the  contrary*  that  it  was  all  imed  by 
her  for  the  pnrpose  for  which  she  received 
it  and  that  none  of  it  remained  as  part  of 
her  estate  at  her  death  In  1916.  The  lots  set 
off  to  her  aa  a  homestead  are  not  included  in 
the  real  property  of  which  distribution  was 
asked  or  made  and  they  remain  on  hand  as 
part  of  her  undistributed  estate.  The  qne^ 
tion  whether  or  not  those  lots  are  now  to  bo 
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classed  as  her  separate,  estate  is  not  now  In- 
volved and  may  not  ai^ropriately  be  dedded. 
The  evidence  offered  in  regard  to  Oie  purchase 
of  the  one-fourth  Interest  of  the  relatives  of 
Nelson  Watts  in  the  mortgage  notea  shows 
that  on  August  2, 1901,  she  did  boy  said  inter- 
est and  paid  therefor  the  sunr  of  $12381.  Ap- 
pellants daim  that  this  alone  raised  a  pre- 
sumption that  the  payments  were  made  to 
them  by  her  out  of  her  separate  estate,  and 
that  this  presumption  is  so  conclusive  that  the 
court  was  without  discretion  to  refuse  to  act 
aside  the  stipulation  if  It  was  inadvertently 
made  in  ignorance  of  that  fact  There  was, 
however,  before  the  court  at  that  time  many 
other  facts  which  almost  ccmclosively  r^at 
any  presnmptlfHi  of  that  liind.  The  stipula- 
tion was  to  the  effect  that  Oiexe  was  no 
arate  property  of  either  husband  or  wife  in 
existence  at  the  time  of  the  death  ot  Nelson 
Watts.  There  was  no  attempt  to  show  that 
his  widow  bad  engaged  In  any  lndep«ident 
business  of  her  own  after  bis  death,  or  had 
received  any  property  as  her  separate  estate, 
except  the  family  allowance  and  commissions, 
^e  inference  is  almost  conclusive  that  she 
had  no  funds  with  which  to  buy  said  mort- 
gage notes  exc^t  what  she  received  from  the 
estate  of  her  husband,  aside  from  the  com- 
misslODs.  It  appeared  that  the  annual  rents 
of  said  estate  at  the  time  of  his  death  were 
from  $15,000  to  $20,000.  Of  this  she  would 
be  entitled  to  three-fourths.  It  also  ap- 
pears that  he  left  notes  amounting  to  over 
$60,000  In  value,  of  which  the  Interest  aba 
so  purchased  was  a  part  Furthermore 
there  Is  some  evidence  indicating  that  the  sub- 
sequent purchase  of  these  notes  was  in  reality 
a  partition  thereof.  The  assignments  thereof 
were  all  dated  August  2,  1901,  and  were  all 
recorded  on  September  24,  1901.  On  the 
same  day  there  were  recorded  assignments 
by  said  wldov?  to  the  next  of  kin  of  Nelson 
Watts  of  her  three-fourths  interest  in  certain 
other  mortgage  notes  belonging  to  said  es- 
tate, which  asdgnments  were  dated  July  24, 
1901,  In  consideration  of  whlcih  she  received 
from  them  $1,898.43.  It  may  farther  be  ob- 
served that  if  they  transferred  their  Interest 
In  notes  not  secured  by  mortgage,  as  was  not 
!  ImprobaUe,  In  the  same  transaction,  the  as- 
slgnment  of  the  notes  could  not  be  matters  of 
record.  There  was  no  attempt  to  prove  tbat 
the  commissions  were  used  to  p^  for  the 
notes  purchased  by  her  tram  the  other  heirs. 
All  the  drcumstancea  taken  together  furnish 
almost  conclusive  proof  that  instead  ot  there 
being  a  purdiase  tiiere  was  a.  mere  partltloo 
of  their  intraesta  in  the  notes.  In  any  ev&kt, 
there  waa  ample  proof  to  show  that  whatever 
money  ^e  paid  to  thenx  waa  more  invbably 
paid  out  of  the  proceeds  of  the  community 
estate  than  out  of  her  separate  prc^rty.  in- 
asmuch as  It  is  not  claimed  that  she  had 
separate  pn^rty  before  the  Aeetb  of  her 
husband.  For  these  reasons  we  think  that  on 
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tbe  merits  of  tbe  proposition  the  court  was 
'juif tilled  in  refusing  to  enter  upon  tbe  Inqnlry 
which  must  inevitably  baTe  resulted  in  prov- 
ing that  the  stipulatltm  so  far  as  it  aCFected 
the  case  then  before  the  court  was  true. 

[I]  3.  ^e  remaining  pcrint  of  the  appel- 
lants Is  stated  In  th^  openUig  brief  as  fol 
lows: 


Shice  it  appears  that  "I^dia  M.  Watts  re- 
ceived only  tiiree-foartlis  of  the  common  prop- 
erty at  ttie  time  of  the  distribntion  of  the  'es- 
tate of  her  predeceased  spouse  Nelson  Watts, 
tbe  other  one-fourth  going  to  the  blood  rela- 
tives,  then  in  any  event  appellants  are  entitled 
to  one-balf  of  the  common  proi>erty  which 
would  be  two-thirds  of  the  three-fonrths  dis- 
tributed to  her.  Therefore,  appellants  are 
(Aearly  entiUed  to  two-thirds  of  the  estate  dis- 
tributed instead  of  the  one-half  which  the 
lower  court  awarded."  . 

We  are  unable  to  follow  the  somewhat  ab- 
stmse  reasralns  by  which  this  oondnslon  Is 
reached.  The  Code  plainly  declares  that  up- 
on the  death  of  a  widow  leering  no  issue  and 
leaving  estate  which  waa  common  property  qt 
hers^  and  her  deceased  spouse  while  such 
spouse  was  llvinK  if  there  were  no  dilldren 
of  tbe  fonner  spouse  nor  any  father  or  moth- 
er of  either  living  at  the  time  of  the  widow's 
death,  such  estate  shall  go  In  equal  shares,  one 
half  "to  the  brothers  and  sisters  of  such 
decedent  and  to  tbe  descendants  of  any  de- 
ceased brother  or  sister  by  right  of  repre- 
sentation, and  the  other  half  goes  *  •  • 
to  tbe  brothers  and  Asters  of  sudi  deceased 
q;>ouBe  and  to  the  descendants  of  any  deceased 
brother  or  sister  by  right  of  represratatloh." 
Civ.  Code,  S  ISSe,  eubd,  8.  By  the  wUl  of 
Lydia  M.  Watts,  as  has  been  seen,  her  pnH>- 
erty  was  to  go  to  her  bdra.  In  the  former 
deciidon  In  this  estate  It  was  exiwessly  hdd 
tbat  this  meant  that  It  should  go  to  her  hqlrs 
as  th^  were  defined  In  anbdlvldMi  8  afore- 
fnid  In  the  same  manner  as  if  she  had  died 
Intestate.  We  have  no  disposition  now  to 
revise  that  o^nion  and  bold  tMt  U  goes 
In  some  otho:  pn^ortions,  especially  In  view 
of  the  precise  language  of  the  Code  Just  quot- 
ed. We  pero^ve  no  ground  upon  which  to 
found  the  contusion  that  the  fact  that  she 
received  only  three-fourths  at  the  common 
property  at  the  distribution  of  her  husband's 
estate  made  tliat  tbree-fonrths  anything  else 
than  common  property  of  the  previous  com- 
munity, or  pointed  to  a  course  of  descent  dif- 
ferent from  that  speclfled  In  subdivision  8 
aforesaid.  The  point  appears  to  be  wlttiotit 
merit  bx  Itself  and  no  authority  is  dted  which 
approadies  to  a  support  of  it 

The  decree  of  distribution  Is  affirmed. 

We  concur:  ANGEILLOTTI,  C.  J.;  OL- 
NBY,  J.;  WILBUR,  J.;  LB3WON,  J.; 
SLOANK.  J.:  LA.WLOR.  J. 
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is  re  OOL'S  ESTATE.   (L.  A.  6068.) 

(Supreme  Court  of  California.  June  6,  1921.) 

WUIs  ^14— Pioneer  sodaty  Inld  a  "eliart- 
tal»le  oerporatlOB." 

An  incorporated  society  of  pioneers,  whose 


objects  induded  not  only  tbe  cultivation  of  eo- 
cial  intercourse  among  Its  members,  but  also 
the  collection  and  preservation  of  data  and 
articles  of  historical  interest,  and  whose  mem- 
bership might  embrace  a  Iwge  and  indefinite 
portion  of  the  pnUie.  is  a  diaritable  corpora- 
tion, which  is  one  organised  for  the  purpose, 
among  other  tldngs.  ctf  promoting  the  welfare 
of  mankind  at  large,  or  of  a  CMDraonity,  or  of 
some  class  from  a  part  of  it  indefinite  as  to 
number  of  individuals,  and  therefore  a  bequest 
to  Boch  corporation,  in  a  will  executed  less  than 
30  days  before  the  death  ol  tesUtor,  Is  void  un- 
der Civ.  Code,  1 1313. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Fhraaes,  Second  Series,  CSiaritable  Corpo- 
ration.] 

In  Bank. 

Appeal  from  Superior  Court.  Los  Angles 
County;  James  C.  Blve^  Judf& 

In  the  mattm  of  the  estate  of  Vlctw  IXd. 
deceased.  From  a  decree  ord«rlng  Qie  pay- 
ment ot  a  bequest  to  the  Los  Angeles  County 
Pioneer  Society,  Frank  P.  Flint  and  another, 
as  executors  and  the  redduary  l€^tees,  ap- 
peal Reversed. 

See,  also.  187  Pac.  428. 

Frank  P.  Flint  and  I>onald  Barker,  In  pro. 
per. 

Flint  &  Mackay  and  Donald  Barker,  all  ot 
Los  Angeles  (Wm.  H.  Neblett,  of  Los  Aitgeles, 
of  counsel),  for  appellants  Oberly  and  In- 
gram. 

WUl  D.  Gould,  of  Los  Angeles,  for  te* 
spondoit 

SHAW,  J.  The  executors  of  the  will  and 
the  residuary  legatees  appeal  from  a  decree 
distributing  and  ordering  paid  a  bequest  of 
$2,000  made  by  the  wlU  of  the  decedent  to 
the  respondent,  an  Incorporated  society, 
known  as  "Los  Angeles  County  Fionenr  So- 
ciety." 

Tbe  wUl  was  executed  less  than  80  days 
prior  to  the  death  of  tlie  testator.  If  tbe  re- 
spondent is  a  "charitable  or  benevolent"  cor^ 
poratlon.  the  bequest  la  void  under  the  provi- 
sions of  section  1313  of  the  Civil  Code,  de- 
claring that— 

"No  estate,  real  or  perswal,  shall  be  be- 
queathed or  devised  to  any  choxitable  or  benev- 
olent Mciety  or  corporation,  or  to  any  person 
or  persons  in  trust  for  charitable  uses,  except 
the  same  be  done  by  will  duly  executed  at  least 
thirty  daya  before  the  decease  of  the  testator." 

If  this  point  is  good,  the  other  points 
made  by  appellant  need  not  be  considered. 
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The  ftrtldai  of  incm-pcwatlon  of  the  re- 
spondent state  the  purpose*  for  vrbldk  It 
was  formed,  as  follows : 

"That  tfa«  purpose  for  which  this  corporation 
is  formed  is  to  cultlTate  social  intercourse  and 
friendship  among  its  members,  to  collect  and 
preserve  data  toncbin;  the  early  history  of 
Ix>8  Angelea  coont;  and  state  of  California,  to 
collect  and  preserve  articles,  spedmens  and  ma- 
terial thlnga  UlastratlTe  or  demOnstratiTe  of 
the  eaatoms,  modes  and  habits  of  the  aforesaid 
timeif  in  said  state;  to  perpetuate  the  memory 
of  those  who,  bj  their  labors  and  heroism,  con< 
tribated  to  make  the  history  of  said  county  and 
state;  and  in  furtherance  of  said  purpose  to 
receiTe,  purchase,  sell,  hold,  «>nvey,  lease,  rent 
and  maintain  all  kinds  of  property,  both  real 
and  personal,  to  build  dubbonsea,  and  to  do  any 
and  all  acts  necessary  and  convenient  tor  the 
promotion  of  said  purpose;  and  to  exist  as  a 
social  corporittion  under  the  provisions  oi  the 
laws  of  the  state  of  California,  covering  such 
corporadons,  and  not  for  pecuniary  profit" 

The  corporation  bas  no  capital  stock,  and 
It  Is  stated  In  the  bill  of  exceptions  that  the 
paragraph  above  quoted  is  the  only  part  of 
Its  artldes  material  to  be  considered  upon 
the  issues  presented  In  the  case. 

We  are  of  the  opinion  that  the  respondent 
Is  a  tOiaritable  and  benevtrtent  corporation. 
If  its  only  object  were  to  cultivate  sodal 
Intercourse  and  friaidship  among  its  mem- 
bers,  It  wontd  be  for  the  benefit  of  the  mem* 
bers  alcme^  and  It  would  ik^  come  within 
that  class.  But  It  is  apparent  from  a  read* 
Ing  -of  the  part  of  the  artldes  above  quoted 
that  this  was  but  a  minor  part  of  its  pur^ 
poses.  A  charitable  oorporatjon  Is  one  or- 
ganized for  the  purpose,  among  other  things, 
of  promoting  the  welfare  of  mankind  at 
large,  or  of  a  community,  or  of  some  class 
forming  a  part  of  It  indefinite  as  to  numbers 
and  indirldnals.  It  is  Impos^hle  to  enumer- 
ate specifically  all  purposes  which  character- 
ize such  oorporatlous  as  chaiitable: 
difficulty  Is  Inherent  In  fhe  BUbJect-matt«r 
itself.  With  the  progress  €t  civilization  new 
needs  are  developed,  new  vices  epring  up, 
new  forms  of  human  activity  manifest  them- 
selves, any  or  all  of  which,  for  their  ad- 
vancement or  suppression,  may  become  the 
proper  objects  of  an  eleemosynary  trufrt." 
People  V.  Cogswell,  113  Cal.  138,  4B  Paa  271, 
35  L.  R.  A.  2fi9.  In  Estate  of  Winchester, 
133  Cnl.  271.  65  Pac.  475.  54  Tj.  R.  A.  281, 
the  status  of  a  society  known  as  the  Santa 
Barbara  Natural  History  Society  was  under 
conrfderatiou.  It  was  an  unincorporated 
society  "having  for  Its  object  to  advance  the 
study  and  promote  knowledge  of  the  various 
branches  of  natural  history,  by  holding  meet- 
insrs,  pro\iding  for  loctiires,  and  eatabllsh- 
ing  a  mosoum  of  natural  history  specimens." 
It  wag  held  to  be  a  charitable  society.  Its 
purposes  are  not  mnterlally  different  from 
those  of  the  respondent.  The  case  seems  to 
be  decicdva  of  the  case  at  bar.  The  collection 


and  preservation  of  data  touching  the  early 
history  of  the  state  and  the  coUectlon  and 
preservation  of  articles,  spedmena,  and  ma- 
terial things  Illustrative  of  tbe  custoroa, 
modes,  and  habits  of  tbe  early  times  in 
California  and  the  perpetuatltni  of  tbe  mem- 
ory of  those  who  contributed  to  make  the 
history  of  the  state  are  obviously  pnrpowa 
tending  to  the  ben^t  of  the  public  at  Urge, 
by  furnishing  means  of  information  and 
knowledge  of  the  history  of  the  state.  A 
caae  almost  exactly  parallel  to  the  preacot 
one  Is  Molly  Yamom  Chapter,  D.  A.  IL,  v. 
Lowell,  204  Mass.  487,  9U  N.  E.  893,  28  U 
R.  A.  (N.  S.)  707.  Tbe  plaintiff  oorpontto 
In  that  case  was  organized — 

"for  tbe  purpose  of  perpetuating  the  memory 
of  the  men  and  women  who  achieved  Ameri- 
can independence,  of  acquiring  and  protecting 
historical  spots,  encouraging  historical  reeeard 
and  the  publication  of  its  results,  preserving 
documents  and  relics  and  individual  records  «C 
revolutionary  soldiers  and  patriots,  and  pro- 
moting tbe  celebration  of  patriotic  anniTcraa- 
ries,  or  cherishing,  maintaining  and  extenAsg 
the  institutions  of  American  freedom,  and  fos- 
tering true  patriotism  and  love  of  coantry." 

It  was  held  to  be  a  cbarltable  coipora- 
tlon.  The  court  said: 

*1f  the  sole  object  •  •  •  had  been  tfca 

gratuitous  collection  and  publication  of  facts 
connected  with  our  revolutionary  hi!«tory,  this 
certainly  would  have  been  educational  ai>d  of 
great  value  to  the  community.  •  •  •  TTi* 
foundation  upon  which  such  an  iastitntion  rests 
would  be  in  aid  of  letters  and  diaritaUe  by  ia- 
tendmeut  of  law." 

It  was  also  said  that  the  encouragement 
and  promotion  of  historical  research  and  flie 
publlcatitm  of  results  In  the  form  of  books, 
pamphlets  or  periodicals  withotit  profit  *is 
within  the  statutory  cat^^y,**  and  that 
property  held  for  that  purpose  was  enmpt 
from  taxation  as  a  charitable  and  benevo- 
lent institution  under  the  exemption  stat- 
ute of  that  state.  Then  Is  no  material  dlB< 
tlnctlon  between  these  cases  and  that  heie 
presented. 

It  may  be  urged  that  Uie  articles  contain 

no  provision  whereby  any  person  not  a  mem- 
ber thereof  may  receive  any  benefit  from  the 
carrying  out  of  Its  corporate  purposes,  "nila 
may  be  true  as  to  the  cultivation  of  sodal 
Intercourse  and  friendship  among  Its  mem- 
bers, although  as  there  is  no  limit  as  to  the 
number  of  members,  or  as  to  conditions  of 
admLsiflon,  the  membership  may  embrace  a 
large  and  indefinite  portion  of  tbe  public 
But  a  reading  of  the  article  on  tbe  subject 
shows  that  the  carrying  ont  of  the  purposes 
defined  will  In  the  main  benefit  the  general 
public  as  much  as  the  members. 

In  view  of  the  foregoing  authwitiea  and 
upon  general  principles  It  se«ns  clear  that 
the  respondent  corporation  nas  a  charitable 
and  benevolent  corporation  within  the  mean- 


Digitized  by  Google 


GaL) 


HACEFELD  A  CO.  T.  OASTZ<B 

(191  P.) 


mi 


Ing  of  section  1313  of  the  Civil  Code.  and,,the 
bequest  bavins  been  made  within  80  days 
prior  to  the  denth  of  the  testator.  It  Is  void 
under  the  provisions  of  that  section. 
The  order  is  reversed. 

We  ooncar:  AN'GBLLOTTI,  C.  J.;  LEN- 
NON,  X;  WILBUB,  J.;  OLNET,  X; 
8L0AME.  J.;  LAWLOB,  J. 


(186  Cftl.  S3) 

H.  HACKFELD  A 
•t  al. 


CO^  Llmrtetf,  T.  CASTLE 
(8.  F.  8884.) 


(Snprenie  Conrt  of  California.   June  6,  19Q1. 
Rehfaring  Denied  Jnly  5,  1921.) 

1.  Sales  «s»83— OsMtlea  as  te  whether  hny- 
er  or  Mller  ahosld  fsraisb  trantportatiea 
held  oso  of  Intention;  "f.  o.  b"  deflaed. 

The  question  of  whether  the  buyer  or  the 
•eller  of  Hawaiian  honey  ibonld  eecare  the 
neccssarr  transportation  held  one  of  intention 
of  the  parties  as  to  what  tbey  contemplated, 
and  the  eipreseion  *t.  o.  b."  throws  no  light 
upon  tbe  question;  snch  expression  merely 
making  it  the  seller's  doty  to  load  at  his  own 
expense. 

[Bd.  Note.— For  other  deioltioas,  see  Words 
and  Phrases,  First  snd  Second  Series,  F.  O.  B.] 

2.  Saloa  ^»l7^-8hlp|Mag  roste  prsvldad  for 
by  ooatraet  held  Material, 

A  contract  provision  calling  for  shipment 
9l  Hawaiian  honey  by  a  certain  route  held  one 
material  to  the  contract,  so  that  it  could  not 
be  performed  according  to  its  terms  except  by 
shipment  by  soch  route,  and  the  continonl  ex- 
istence of  such  roine  was.  in  absence  of  war- 
ranty that  it  would  continne  in  existence,  a 
condition  of  the  contract,  so  that  tbe  parties 
would  be  eacnsed  in  case  before  breach  per- 
formance became  impossibfe  by  reason  of  the 
prescribed  route  ceasing  to  exist. 

3.  Sales  «=s>83— Optioa  as  ta  shipplag  raote 
esattrssd. 

A  coDtrsct  of  sale  prescribing  a  certain 
shipping  route,  or  at  buyer's  option  another 
route  in  ease  the  first  route  was  discontinned, 
meant  that  the  contract  was  conditional  upon 
the  first  route  remaining  open,  but  that  in  case 
it  were  discontinued  the  buyers  might  waive 
the  condition  if  the  goods  could  go  forward  by 
the  other  route;  and  was  not  merely  an  <^tIon 
between  routes. 

4.  Sales  1 77— Discontinuation  of  shipping 
route  on  account  of  war  exeuses  buyer  front 
acoeptance. 

Assuming  that  it  was  tbe  duty  ot  the  buyers 
«f  Hawaiian  honey  to  secure  cranaportstion, 
that  duty  was  conditional  upon  the  necessary 
fnstmmeotali^  continuing  In  existence,  and 
where,  owing  to  war,  the  route  specified  in 
the  contract  was  discontinued,  the  buyer  was 
Jostified  in  refnsal  to  accept  tbe  honey. ' 

5.  Salas  4»I80(I)— Aooeptanee  of  part  of 
goods  purchased  held  not  to  waivs  contract 
requirements  as  to  transportation. 

The  fact  that  a  buyer  of  Hawaiian  honey 
accepted  a  part  of  the  purchase  snipped  by 


another  route  than  that  provided  for  by  eon- 
tract  held  no  waiver  1^  the  porchasw  of 
contract  requirements  as  to  subsequent  ship- 
ments. 


Superior  Court,  City  and 
Francisco;   E.  P.  Shortall, 


In  Bank. 

Appeal  from 
County  of  San 
Judge. 

Action  by  H.  Hachf^ld  ft  Co.,  Limited, 
against  Walter  H.  Castle,  Albert  B.  Guae, 
and  Arthur  H.  Castle,  doing  buslneea  under 
the  firm  namei  and  style  of  Castle  Broa. 
Judgment  for  defoidanta,  and  plaintiff  ap- 
peals.  Affirmed. 

Andros  ft  Hengstler,  Lonte  T.  BengsUer, 
and  Golden  W.  Bell,  all  of  Ban  Frandsoo, 
for  appellant 

Walter  Parry  Jidinson  and  Nathan  H. 
Frank,  boUi  of  San  Francisco,  ta  reapwd- 
enta. 

OLNBY,  X  The  plaintiff,  an  expoit&iK 
Orm  of  the  Hawaiian  Islanda.  sold  to  the 
defendants,  a  J(4>bing  Arm  of  San  FrancisM^ 
the  outpnt  of  boney  of  a  certain  Hawaiian 
brand,  for  the  season  1014.  The  outpnt 
amonnted  to  1,946  cases,  of  which  800  were 
delivered  and  paid  for.  TtiB  defendante  re- 
fused to  accept  tbe  remaining  1,146  casea, 
and  the  plaintiff  sold  them  at  public  auction 
for  the  account  of  tbe  defendants  for  a  figure 
less  Uian  the  contract  price  and  broufcht  &e 
present  action  for  the  difference.'  Judgment 
went  a^inst  the  plaintiff,  and  it  appeals. 

At  the  time  tbe  contract  of  sale  was  made, 
March,  1914,  a  regular  line  of  steamers  was 
Tunnti^  between  Honolulu  and  the  Istlunus 
of  Tebnantepec,  there  connecting  with  the 
railroad  across  tbe  isthmus  and  by  means 
of  the  raitroad  with  vessels  on  the  Atlantic 
side  sailing  between  the  isthmus  and  Atlan- 
tic ports.  By  means  of  this  line,  shipments 
eonld  be  nutde  in  regular  course  from  Hono- 
lata  direct  to  European  ports,  including  that 
of  Hamburg.  Such  being  the  means  of  dilp- 
ment  from  H«io1oIn  to  Hamburg,  tiie  otn- 
tract  between  tbe  parties  provided  that  the 
price  was  net  f.  o.  bi  Honolulu,  payable  on 
Bl|^t  draft  with  shipping  documents  attadk- 
ed,  and  im>vlded  also: 

"Goods  to  be  shipped  direct  shipment  from 
Houololu  via  Tebnantepec  to  Hamburg  (or  at 
our  [buyers']  option,  via  Panama  Canal,  in 
case  the  Tehoantepee  route  is  discontinued)." 

Upon  the  provision  just  quoted  the  cause 
turns.  Before  tbe  time  arrived  for  the  ship- 
ment of  tbe  boney,  the  Tehuantepec  route 
was  discontinued  because  of  unsettled  polit- 
ical conditions  in  Mexico,  and  was  not  re- 
opened. Tbe  Panama  Canal  was  not  yet 
open,  and  was  not  opened  until  the  middle 
of  August,  1914.  In  the  meantime,  the  recent 
World  War  bad  broken  out,  tl:tt  port  of  Ham- 
burg had  been  blockaded,  and  shlpmoit  to 
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that  port  by  a.nj  route  had  become  a  prac- 
tical Impossibility.  In  this  situation,  and 
because  of  It,  tbe  defendants  refused  to  ac- 
cept the  honey,  and  the  final  question  in  the 
case  Is,  were  they  Justified  In  so  doing? 

The  question  is  largely  discussed  before  us 
as  if  it  were  to  be  determined  accordlDg  as 
it  was  the  duty  of  the  seller  or  tbe  duty  of 
the  buyers  under  the  contract  to  secure  the 
necessary  transportation.  The  contention  on 
behalf  of  the  plaintiff  is  that  under  f.  o.  b. 
contracts  it  is  the  rule.  In  case  of  shlpmenta 
by  sea  as  distinguished  from  sbipmrats  by 
rail,  that  it  is  the  duty  of  the  buyer  to  se- 
cure the  transportation,  and  that  since  the 
defendants  In  this  case  failed  to  do  so  they 
are  responsible.  On  behalf  of  tbe  defendants, 
on  the  other  hand,  it  is  asserted  that  the 
prevailing  American,  as  distinguished  from 
the  Bngllsh,  rule  Is  that  under  an  f.  o.  b. 
contract  it  is  the  business  of  the  seller  to 
secure  transportation,  and  In  support  of  their 
contention  counsel  cite  a  number  of  decisions 
by  courts  of  this  country  so  holding  as  to 
shipments  by  rail.  We  doubt  if  either  of 
these  contentions  is  strictly  correct ;  that  is, 
if  it  can  be  truly  said  either  that  there  Is 
one  rule  for  shipments  by  sea  and  another 
for  shipments  by  rail,  or  that  there  is  one 
rule  followed  in  America  for  the  most  part 
and  another  followed  in  Great  Britain. 

[1]  The  question  Is  one  as  to  the  intention 
of  the  parties,  as  to  what  they  contemplated. 
The  expression  "f.  o.  b."  in  and  of  itself 
throws  no  light  upon  it  The  expression 
merely  makes  it  the  duty  of  the  seller  to 
load  at  his  own  expense.  But  whether  the 
means  of  conveyance  on  which  the  goods  are 
to  be  loaded  are  to  be  furnished  by  him  or 
by  the  buyer  is  not  indicated  by  the  require- 
ment. It  would  seem  that  in  the  absence 
of  any  express  provision  on  the  point  (and 
usually  there  Is  none),  what  the  parties  con- 
templated must  be  det^mined  by  what  was 
reasonable  under  the  particular  circum- 
stances of  each  case.  When  the  buyer  is  not 
at  the  point  of  shipment,  and  when  between 
ttiat  point  and  the  point  of  destination  there 
Is  a  regular  and  customary  method  of  trans- 
portation with  fixed  rates  and  uniform  con- 
ditions, so  that  it  Is  practically  immaterial 
to  the  buyer  whether  he  or  the  seller  arrange 
for  the  transportation,  and  there  Is  no  dif- 
ficulty and  no  substantial  burden  in  arrang- 
ing for  it,  the  fact  tbnt  tbe  seller  is  on  the 
t^und  and  It  is  convenient  for  him  to  ar- 
range for  it,  when  It  Is  not  convenient  for 
tbe  buyer,  would  seem  to  mal^e  It  reasonable 
that  the  seller  should  attend  to  the.  matter. 
This  Is  generally  the  situation  in  the  case  of 
shipments  by  rail.  It  Is,  however,  not  the 
situation,  as  a  rule,  In  the  case  of  shipments 
by  sea.  For  one  thing,  there  is  usually  no 
uniformity  of  freight  rates,  bo  that  the  buyer, 
who,  of  course,  must  pay  the  freight  under 
an  f.  a  b.  contract.  Is  Immediately  conoemed 
witb  what  arrangement  may  be  made  for 
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transportation.  On  the  other  hand,  tbe  ar- 
rangement Is  a  matter  of  IndlflFer^ce  to  dta 
seller.  Under  these  circumstances  it  would 
seem  to  be  reasonable  to  conclude  tliat  Qte 
parties  contemplated  that,  since  the  buyer  is 
the  party  Interested,  he  diould  attoid  to  ar- 
ranging for  tbe  transportation,  either  directly 
or  by  tnstmctioas  to  the  seller.  Of  the  ded- 
sitms  cited  to  us  by  counsel,  most  of  those  in 
this  country  were  ccmcemed  with  ahipmoits 
by  rail,  and  most  of  those  in  England  with 
shipments  by  sea,  and  the  above  is,  we  believe 
the  probable  explanation  of  whatever  differ- 
ences may  exist  between  them.  Bat  if  this 
view  be  correct,  It  follows  that  where  the  con- 
ditions of  transportation  by  sea  are  substan- 
tially the  same  as  those  of  transportation  by 
rail,  as  where  the  contract  of  sale  contem- 
plates transportation  by  a  regular  line  of 
steamers  with  fixed  rates  and  uniform  condi- 
tions, and  the  seller  is  at  the  point  of  ship- 
ment and  the  buyer  is  not,  it  nright  well  be 
concluded  ttiat  the  parties  contemplated  tliat 
the  matter  of  arranging  for  transportaUoo 
woiild  be  attended  to  by  the  seller.  The  pres- 
ent case  closely  approximates  at  least  that 
situation.  But  we  need  not  determine  finally 
whether  it  was  tlie  duty  of  the  seller  or  of 
the  buyers  in  the  case  before  us  to  secure  the 
transportation.  We  are  of  the  opinion  that, 
even  accepting  the  view  that  it  was  the  duty 
of  tbe  buyers,  it  yet  does  not  follow  that  they 
were  not  Justified  in  refusing  to  accept  tbe 
goods  when  shipment  by  the  prescribed  route 
became  Impossible. 

[2]  Tliat  the  contract  called  for  shipment 
via  Tehuantepec  hardly  admits  of  question. 
There  is  a  suggestion  by  plaintiff's  counvl 
that  the  provision  we  have  quoted  was  in  the 
nature  merely  of  shipping  Instructions  by  the 
buyers  to  the  seller,  and  was  not  intended  a^ 
truly  a  part  of  the  contract  betii?een  them. 
But  the  mere  presence  of  the  provision  in  the 
writing  which  constitutes  the  contract  would 
alone  indicate  prima  facie  that  the  provi- 
sion was  a  part  of  the  contract  itself,  and 
when,  in  addition  to  this,  we  consider  the 
circumstances  under  which  the  contract  was 
made  there  can  be  no  doubt  upon  the  pc^t. 
Neither  can  there  be  any  doubt  uptm  tbe 
further  point  that  the  provision  was  one  in- 
serted for  the  t>eneQt  and  protection  of  tbe 
buyers.  It  seems  that  prior  to  the  making; 
of  the  contract  the  plaintifl^  had  given  the 
defendants  a  firm  option  on  the  honey,  and 
that,  while  holding  this  option  and  before  ac- 
cepting it  and  closing  the  contract,  the  de- 
fendants contracted  with  a  Hamburg  firm  for 
a  resale  of  the  honey  to  it;  the  ccutroct 
specifying  that  the  honey  should  go  forward 
via  "Tehuantepec.  These  facts  were  Known 
to  tbe  plaintiff  when  the  defendants  closed 
the  contract  with  It,  and  there  is  but  tme 
possible  Inference  from  them,  and  tliat  is 
that  the  provision  under  consideration  was 
Inserted  in  the  contract  In  order  to  insure 
to  the  defendants  that  tlie  boo^.  woold  be 
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«biW)ed  to  Hambnrs  Tia  Tehnantepec  u  tbetr 
contract  wltb  the  Hamborg  flim  required. 

Tile  prorlBitm  calUi^  for  Alpment  via  Te- 
tauantcstec  was,  then  one  material  to  the  con- 
tract, ao  that  the  contract  covld  not  be  per- 
ftmned  according  to  Ita  terms  except  by 
■hlmnat  by  that  route.  Tbl»  means  that 
that  roDte  was  a  necessary  InstnunentaUtr 
for  the  performance  of  the  contract  Its 
continued  existence  was  therefore,  in  the  ab- 
sence of  any  warranty  by  dthor  par^  ttiat 
It  wonid  contlnne  in  existence^  a  condition 
of  the  contract,  within  the  rule  thus  stated 
by  Prof.  WUUston  (8  WlUlston  on  Contracts, 
11948): 

■*^ot  onlr  where  a  specific  thing  li  itself  to 
be  sold  or  transferred,  but  wherever  ■  contract 
requires  for  its  perfonnance  the  existence  of 
a  apedflc  thinf,  the  fortoitons  destroctitHi  of 
that  tbinf ,  or  sacb  impairment  of  it  as  makes 
it  unavailable,  ezeusea  the  promisor  unless  he 
has  clearly  assumed  tbe  risit  of  its  eontiaued 
existence.  A  contract  to  manufacture  goods 
in  a  particular  factory  la  discharged  by  the 
destruction  of  tbe  factory  (Stewart  Stone, 
127  N.  Y.  600);  a  contract  to  do  work  on  a 
apedflc  building  is  discharged  by  the  deatrue- 
tion  of  tbat  building  (Keeling  t.  Scfaastey,  18 
CaL  App.  764) ;  a  contract  to  carry  goods  by  a 
particular  ship  is  discharged  by  the  loss  of 
the  ship  (FonieBa,  etc  Co.  t.  Randal],  124 
Hd.  101),  or  by  such  an  Injury  to  it  aa  pre- 
vents ita  use  within  the  time  permitted  by  the 
contract  (NichoU  t.  Asbton  [1901]  2  K.  B. 
126);  and  a  contract  to  serve  or  to  employ 
anotbar  on  a  particular  ship  la  subject  to  the 
same  defense  {Tb9  Dawn.  2  Ware.  121).  A 
contract  to  more  a  building  la  excused  by  Its 
destruction  (Jones-Gray  Const.  Co.  t.  Ste- 
phens, 167  1^.  765);  a  contract  to  furnish 
water  from  a  spring  by  the  failure  of  the 
spring  (Ward  v.  Vance,  98  Pa.  499);  a  con- 
tract to  drive  logs  down  a  stream  by  a  fall 
in  the  water  In  the  stream,  owing  to  which 
performance  becomes  Impossible  (ClarkaviUe 
£and  Go.  t.  Harriman,  es  N.  H.  374)." 

A  case  snbstantlftlly  parallel  to  tbe  present 
Is  that  of  The  Tornado,  lOS  U.  S.  342,  2  Sup. 
Ct  746,  27  L.  Ed.  747.  There  the  owners  of 
certain  cotton  and  the  owners  of  a  certain 
ship  had  contracted  for  tbe  carriage  of  the 
cotton  by  tbe  ship  from  New  Orleans  to  Liv- 
erpool. Before  the  ship  commenced  her 
voyage  she  was  Injured  by  fire  so  that  she 
was  rendered  una ea worthy  and  incapable  of 
earning  freight  unless  repaired  at  a  cost 
which  would  exceed  her  value  when  repaired. 
It  was  held  that  both  parties  to  the  contract 
for  carriage  were  excused,  the  court  saying 
(106  U.  S.  851,  2  Sap.  Ct  7S2.  27  L.  Ed.  747): 

"In  Taylor  Caldwell,  8  Best  ft  Smith.  826. 
it  is  laid  down  as  a  rule  tbat  in  contracts  In 
which  the  performance  depends  on  the  con- 
tinned  eziateUce  of  a  given  person  or  thing,  a 
condition  is  implied  that  tbe  impossibility  of 
performance  arUing  from  the* perishing  of  the 
person  or  thing  shall  excuse  the  performance.' 
Tbe  reason  given  for  tbe  rule  is  tbat  without 
'any  expreu  atipidatlon  that  the  destruction 


«I  the  person  or  thing  shsD  excuse  the  per- 
formance.' that  excuse  Is  by  law  implied,  be- 
caoae  from  the  nature  of  the  contract  it  is 
apparent  that  the  parties  contracted  on  tbe 
basis  of  the  continued  existence  of  tbe  particu- 
lar person  or  chattel.*  Tbe  rule  was  there 
applied  to  excuse  tbe  owner  of  a  music  hall 
wUdi  bad  been  burned  from  fulfilling  a  con- 
tract to  let  the  uae  of  it  The  principle  was 
extended  further  In  Appleby  r.  Myers,  L.  B. 
2  O.  P.  601.  There  the  plslntiffk  contracted 
to  erect  certain  macbinery  on  the  defendant's 
premises  at  specific  prices  for  particular  por- 
tiona,  and  to  keep  It  in  repair  for  two  years, 
tbe  price  to  be  paid  npon  completion  of  the 
whole.  After  some  portions  of  the  work  bad 
been  finished,  and  others  were  in  the  course 
of  completion,  the  premises,  with  all  the  ma- 
chinery and  materisli  theretm,  were  destroyed 
by  an  acddental  fire.  It  was  held  tbat  both 
parties  were  excused  from  tiie  ftirtber  per- 
fornumce  of  tbe  contract  and  that  the  pbUn- 
tiffs  were  not  entitled  to  sue  In  respect  of  those 
portions  of  work  which  had  been  completed, 
whether  the  materials  used  had  become  the 
property  of  the  defendant  or  not** 

See,  also,  for  other  cases  Involving  the 
same  principle  and  closely  parall^  to  the 
present  on  the  facts,  Furness,  etc.,  Co.  v. 
Randall,  124  Md.  101,  91  AU.  797 ;  Scottish, 
etc,  Co.  V.  Souter.  [1917]  1  K.  B.  222;  Hor- 
lock  V.  Beal,  [1916]  1  A.  a  486;  NickoU  v. 
Ashton,  [1901]  2  K.  B.  126;  Idvering  t.  Bnck. 
etc.,  Co.,  64  Pa.  291. 

In  the  leading  E^Ildi  case  of  Taylrar  t. 
Caldwell,  mentioned  In  the  quotation  Just 
made  from  The  Tnnado,  Lord  Bla^bum 
states  thd  underlying  principle  as  follows: 

"There  seems  no  doubt  that  where  there  la 
a  positive  contract  to  do.  a  thing,  not  in  Itself 
unlawful,  tbe  contractor  must  perform  it  or 
pay  damages  for  not  doing  it  although  in  con- 
segoence  of  unforeseen  acddents  tiie  perform- 
ance of  bis  contract  has  become  unexpectedly 
burthensome  or  even  impossible,  mie  law  Is 
ao  laid  down  in  1  Roll,  Abr.  450,  Condition  (G). 
and  in  the  note  (2)  to  Walton  v.  Waterhouse, 
2  Wms.  Saond.  421a  (6th  Ed.),  and  is  recog- 
nized as  the  general  role  by  all  the  judges  in 
the  mach-diacussed  case  of  Hall  v.  Wright,  B. 
B.  ft  B.  746w  But  this  nde  Is  only  applicable 
when  the  contract  Is  positive  and  absolute,  and 
not  subject  to  any  condition  either  express  or 
implied;  and  there  are  authorities  which,  as  we 
think,  establish  tbe  prindple  that  where,  from 
the  nature  of  the  contract,  it  appears  that  the 
parties  mast  from  the  beginning  have  known 
that  it  could  not  be  fulfilled  unless  when  tbe 
time  for  the  fulfillment  of  the  contract  arrived 
some  particular  specified  thing  continued  to 
exist,  BO  that  when  entering  Into  the  contract 
they  moat  have  contemplated  sudi  continuing 
existence  as  the  foundation  of  what  was  to  be 
done,  there,  in  the  absence  of  any  express  or 
implied  warranty  that '  the  thing  shall  exist 
the  contract  is  not  to  be  construed  as  a  posi- 
tive contract  bat  as  subject  to  an  Implied 
condition  that  the  parties  shall  be  excused  in 
case,  before  breach,  performance  becomes  im- 
possible from  the  perishing  of  the  thing  with- 
out defsult  of  the  contractor.** 
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This  langnase  Is  directly  applicable  to  the 
present  case.  The  parties  b«*e  must  from 
the  banning  have  known  that  the  contract 
could  not  be  fnlflUed  unless  the  Tebuantepec 
route  continued  to  exist,  bo  that  when  enter- 
ing into  the  contract  th^  must  have  contem- 
plated Its  continuing  existence  as  the  founda- 
tion ot  what  was  to  be  done.  There  was  no 
express  or  Implied  warranty  by  either  party 
that  it  would  coadnoe  to  eilst,  and  the  con- 
tract Is  therefore  to  be  construed  as  subject 
to  an  ImiOled  cmdltlon  tliat  the  parties  be 
excused  in  case,  before  breach,  performance 
became  Impossible  by  reason  of  the  prescrib- 
ed route  ceasing  to  exlsL 

The  only  substantial  dlflference  between 
Uiese  cases  and  the  presait  is  Oaat  In  .them 
It  did  not  appeur  that  the  parties  tionton- 
Idated,  when  the  contract  was  made,  the  con- 
tlngency  which  subsequently  arose,  namely, 
the  loss  of  the  Instrumeutalit]!;  by  whldi 
•lone  the  contract  could  be  performed,  while 
In  the  present  case  it  does  aK>ear  that  the 
parties  did  contemplate  It  This  asveara 
from  the  provision  that  at  the  buyws'  option 
the  bon^  might  go  by  Panama  in  case  Uie 
Tebuantepec  route  were  dlsccmtlnued.  But 
the  ^ect  (tf  tills  difference  Is  only  to 
strengths  tiie  implication  that  the  contract 
was  conditional  upon  the  Tehuantq;)ec  route 
remaining  open.  It  was  only  at  tbe  buyers' 
optUm  that  tbe  btmey  could  go  forward  oth- 
erwise than  by  Tehuantepet^  even  If  Qiat 
route  were  dosed  and  performance  therein 
made  Impossible.  Tbe  reascmable  lmpllcaU<m 
is  tiiat  if  the  buyers  ^d  not  choose  to  ex^ 
else  this  opttm  (and  they  ^  not),  tbe  condl- 
tkm  Inserted  tot  their  benefit  that  the  honey 
fiihould  go  by  Tebuantei>ec  would  operate  and 
they  would  be  accused  because  of  noncom- 
pliance wltti  It  Otherwise  tbe  opam  would 
be  valueless. 

[3]  In  this  connection  we  would  note  a 
contention  made  by  plaintiffs'  counsel  as  to 
the  construction  of  the  option  proTlslon.  It 
is  that  the  option  given  tbe  buyers  in  case 
the  Tebuantepec  route  was  closed  was  one 
of  choosing  the  Panama  route  In  preference 
to  any  other;  In  other  words,  was  merely 
an  option  between  routes.  The  answer  to 
this,  however.  Is  that  the  granting  of  such 
an  option  would  amount  to  nothing.  The 
plnintifTs  fundamental  contention  Is  that  the 
defendants  were  obligated  to  accept  the  hon- 
ey, whether  the  Tebuantepec  route  was  open 
or  not.  If  this  be  true,  tbe  buyers  neces- 
sarily would  have  the  right,  in  case  the  Te- 
hunutepec  route  were  closed,  to  select  any 
route  they  pleased,  so  that,  without  any  ex- 
press grant  of  an  option  to  that  effect,  they 
could  select  the  Panama  route.  It  must  be 
taken  that  tbe  express  grant  of  an  option 
meant  something  and  was  Intended  to  do 
more  than  give  tbe  buyers  a  right  they  would 
plainly  have  without  it  The  reasonable  con- 
struction of  the  whole  provision  would  seem 
to  be  that  tbe  omtract  was  conditional  upon 
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the  Tebtiantepec  route  Temalnlng  opai,  but 
that  in  case  it  were  discontinued  the  buyers 
might,  at  their  option,  waive  the  condition  if 
the  goods  <»uld  go  forward  via  Panama. 

[4]  It  la  no  answer  to  tbe  proposition  tbat 
the  contract  required  the  boney  to  go  via 
Tebuant^MCf  and  that  therefore  tiie  contin- 
ued existmce  of  that  route  was  a  cmidltlon 
of  tbe  cmtrac^  to  say  that  It  was  tbe  duty 
of  the  buyers  to  secure  the  transportation 
necessary  according  to  tbe  cmtract,  and  tliat 
they  cannot  rdy  upim  their  own  failure  to 
secure  tnuuvKvtatton  as  any  reason  why  Ouy 
should  not  carry  out  the  contract  We  may 
assume  that  It  vras  tbe  duty  of  tbe  boyos  to 
secure  tbe  tianspcntation,  but  that  dnl7,  Uke 
their  other  obligations  under  the  coatract 
was  cmdltional  upon,  the  necessary  Instro- 
mmtallty  wmHnning  ttt  exlsteuoe.  If  this  be 
not  80,  tiie  provision  of  tite  contract,  Mainly 
Inserted  for  tbetr  benefll;  that  tlie  boney  go 
forward  via  T^uant^iee;  means  notiilng. 
Tbe  provision  that  It  diould  go  fbrwaid  Is 
at  once  negatived  as  to  tbe  buyers  by  die 
fact  that  they  are  under,  an  uncondltlooal 
obligation  to  provide  for  Its  so  going  for- 
ward, so  that,  whether  Uie  boney  move  by 
tbe  prescribed  route  or  not,  tb^  are  respon- 
slUe.  In  other  words,  such  a  constmction 
of  the  contract  would  wboOy  ftnstrate  tbe 
object  for  which  unmistakably  the  provision 
under  dlacussjon  was  inserted— tbe  protection 
of  tbe  buyers.  Furtbermore,  tbe  fact  that 
the  provision  was  Inserted  for  that  purpose 
stnn^  supports  tbe  Tiew  that  tbe  parties 
contemplated  that  tbe  seU»  would  att^  to 
tbe  matter  of  tran^rtatlon.  It  Is  rather 
difficult  to  see  why  the  buyers  should  Insist 
upon  a  provision  that  the  bon^  be  shipped 
via  Tebuantepee  if  it  were  contemplated  that 
they  tbemsilves  should  attend  to  tbe  matttf 
of  transportation,  so  that  whether  tbe  trans- 
portation arranged  for  was  via  Tdiuantepee 
or  some  other  nmte  would  be  entirely  In 
tb^  own  bands.  But  sran  If  It  does  not 
appear  that  it  was  tiie  sellar  who  was  to 
arrange  for  tranaportation,  the  facts  that  fha 
contract  required  the  goods  to  go  via  Tebnu- 
tepec  unless  at  tbe  bnyeFS*  option  tbey  went 
via  Panama  In  case  tbe  Tebuantepec  route 
were  closed,  and  that  this  requtremoit  wts 
for  the  boieflt  of  buyers  plainly  indicate 
that  the  whole  cqntract  was  con^tiooal,  so 
far,  at  least,  as  the  buyers  w»e  concenwd, 
□pon  its  being  posi^ble  to  ship  the  boney  by 
that  route.  As  it  turned  out,  this  was  not 
possible,  and  tbe  buyers  were  thmfore  Jus- 
tified in  their  refusal  to  accept  the  b<aiey. 

L6]  There  are  some  further  points  of  ndnor 
character  advanced  on  behalf  of  the  plaintiff, 
but  of  these  there  Is  but  one  which  either  is 
not  disposed  of  by  what  has  already  ben 
said  or  is  of  such  Importance  as  to  Justify 
discussion.  It  Is  contended  on  bdialf  of  tbe 
plaintiff  that  the  parties  themselves,  by  their 
dealings  with  respect  to  the  800  cases  which 
were  d^vered  and  paid  for,  taav*  eonstroed 
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the  c<mtract  u  one  obllgatiJii;  the  defendants 
uncondltiODally  to  accept  the  b<Hiey.  These 
cases  were  shipped  after  the  Tehuantepec 
route  was  cloeed,  and  were  shipped  to  the 
defendants  at  San  Francisco  because  the; 
could  not  be  shipped  via  Tehuantepec,  and 
were  accepted  by  the  defendants  at  San  Fran- 
cisco. But  the  trial  court  found,  and  Its 
finding  Is  not  attacked,  that  the  shipment 
was  made  only  after  the  defendants  had  beai 
BotlQed  that  a  portion  of  the  honey  was 
ready,  and  had  taken  up  with  their  Hamburg 
buyer  the  question  of  routing  the  honey  via 
San  Francisco  and  the  Panama  Railroad, 
and  had  secured  his  consent  to  such  routing, 
And  that  upon  securing  such,  consent  the  de- 
fendants notified  the  plalntUT  to  that  effect 
and  authorized  the  shipment  via  San  Fran- 
cisco on  a  through  bill  of  lading  to  Hamburg. 
The  shipment  was  not,  in  fact,  made  on  a 
through  bill  of  lading,  but  was  consigned  to 
the  plaintiff  Itself  on  a  local  bill  of  lading. 
But  the  trial  court 'also  found  in  this  con- 
nection that  the  defendants  did  not  accept 
the  shipment  and  pay  for  It  until  they  had 
been  assured  by  the  steamship  company, 
which  had  a  line  from  San  Frandsco  to  Pan- 
ama as  well  as  one  from  Honolulu  to  San 
Francisco,  that  it  would  take  up  the  local 
bill  of  lading  and  issue  in  place  of  It  a 
through  bin  from  Honolulu  to  Hamburg  via 
Panama.  All  of  this  occurred  before  the 
outbreak  of  the  war  and  when  shipment  to 
Hamburg  was  possible.  When  the  transac- 
tion Is  considered  as  an  entirety,  it  is  evi- 
d^t  that  there  is  nothing  In  it  Inconsistent 
with  a  position  on  the  part  of  the  defend- 
ants that  they  had  the  right  to  Insist  on  ship- 
ment via  Tehuantepec  unless  they  chose,  In 
accordance  with  their  option,  to  hare  the 
sbipment  by  Panama.  There  being  nothing 
Inconsistent  with  that  position,  the  transac- 
tion cannot  be  taken  as  one  whereby  a  con- 
trary construction  was  put  upon  the-contract. 
Much  less  can  It  be  said  to  be  a  waiver  by  the 
defendants  of  any  requirement  of  the  con- 
tract as  to  snbsequoit  shipments. 
Judgment  aflSrmed. 

We  concur:  ANGELXOTTI,  O.  J. ;  SHAWi 
J.;  WILBUR,  J.;  LBNNON,  J.;  SLOANE, 
J.;  LA.WLOR.J. 


aS6  Cal.  169) 

PRYOR  et  at.  v.  INDUSTRIAL  AGO.  COM- 
MISSION 0t  al.  (S.  F.  9637.) 

(Supreme  Court  of  California.   June  15,  1021.) 

i.  Master  anil  servant  <&=33&7— Membiera  of 
contracting  firm,  pumping  sand  from  well, 
held  "Independent  contractors,"  and  not  "eni> 
ploy^s,"  within  Compensation  Act. 
Members  of  a  contracting  firm  conducting 
a  sand-pamping  business  as  an  incident  to 
their  well-boring  bosiness,  who  furnished  their 


own  api^iances,  and-  paid  thdr  own  ftzpenses, 
and  who  were  not  subject  to  control  while 
doing  their  work,  for  which  they  received  a 
specified  price  per  foot  for  boring  and  a  per 
diem  compensation  for  pumping  sand,  held  "in- 
dependent contractors,"  and  not  "employes" 
within  the  Workmen's  Compensation  Act  while 
pamping  sand  from  a  wall  completed  under  a 
prior  contract,  though  they  were  subject  to  dis- 
charge at  any  tfane  and  were  wUlIng  to  UUhnr 
directions  of  the  owner's  representatln. 

[Ed.  Note.— For  other  deflnitlons,  sea  Words 
and  Phrases,  First  and  Second  Series,  Em- 
ploy^ ;   Independent .  Oontractor.] 

2.  EvUanos  •s>47l(30),  568(1)— Statsmsat  of 
oonpeuation  olaimalit  that  Im  was  saployA 
Mere  oosduslos,  and  of  so  wstglit. 
Statements  of  a  claimant  under  the  Work- 
men's Compensation  Act  and  an  assodate  en- 
gaged with  him  in  pumping  out  sand  from  a 
well  that  they  considered  themselves  employes 
of  the  well  owner  were  mere  legal  conclusions, 
and  of  no  weight,  in  view  of  evidence  showing 
that  they  were  working  ondw  an  independtnt 
coi^ractor. 

In  Bank. 

Proceedhig  under  the  Woriouen's  Compos 
satlon  Act.  by  Thurman  Crane,  employee,  op- 
posed by  John  F.  Pryor,  employer,  and  the 
Globe  Indemnity  Company,  Insurer.  Award 
of  compensation  by  Industrial  Accident  Com> 
mission  and  i;mt>loyer  and  Indemnity  Com- 
pany bring  certlorarL   Award  annulled. 

Howard  L.  PbllUps  and  Bedman  ft  Alezan- 
der,  all  of  San  Frandsco,  for  petitioners. 

A  B.  Graupner,  of  San  Frandsco  (War- 
ren H,  Plllsbury,  of  San  Frandaoo^  oC  conn- 
s«l),  for  respondents. 

LENNON,  J.  Certiorari  to  review  a  deeres 
of  the  InduaMal  Aeddent  Ocmmiaslon 
awarding  compensation  to  Tbnnnan  Crane, 
the  applicant  below,  for  u  Injury  snstained 
while  pumping  sand  from  a  well  on  a  ranch 
belonging  to  John  F.  Pryor.  The  award  Is  re- 
sisted upon  the  groimd  that  the  Injured  man 
was  worlting  under  an  independent  contract, 
and  not  as  an  employee  <tf  petitioner  Jidm  F. 
Pryor. 

The  said  Thurman  Crane  and  his  two 
brothers-in-law.  Warren  and  Albert  Martin, 
were  engaged  in  the  business  of  well-boring, 
and  possessed  two  complete  outfits  for  use  In 
that  work.  They  also  engaged  fn  the  busi- 
ness of  pumping  sand  from  wells.  The  usual 
price  charged  for  the  boring  of  wells  was 
$2.50  per  foot ;  expenses  were  deducted,  and 
the  three  shared  equally  the  profits  of  the 
business.  Tbey  had  c<Hnpleted  a  contract  for 
the  boring  and  sinking  of  a  well  for  petitioner 
John  F.  Pryor,  and  were  at  work  elsewhere 
when  Pryor*s  well  filled  with  sand.  There- 
upon Pryor  arranged  with  Warren  Martin, 
the  business  man  of  the  firm,  that  the  two 
Martin  brotbers  and  Crane  shouM  return  and 
pump  out  the  sand;  Pryor  agreeing  to  pay 
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?25  per  day  on  condition  tbat  tbe  three  start 
work  00  tbe  foUowlng  day,  wblcta  was  Sun- 
day. They  took  their  pumping  apparatus  to 
the  well  and  were  at  work  there  when  Crane 
was  struck  by  tbe  handle  of  a  windlass. 

[1]  Applying  the  accepted  tests  to  the  re- 
latloDSbip  ot  tbe  parties  at  the  time  tbe  in- 
jury was  sustained,  we  are  convinced  tbat  the 
work  was  pursuant  to  Independent  contract, 
it  is  conceded  that  when  boring  tbe  well  the 
firm  was  engaged  In  the  performance  of  an 
Independent  contract  There  Is  undisputed 
evidence  that  sand-pumptng  was  In  tbe  same 
general  line  of  work  as  well-boring ;  that  In 
about  one-third  of  the  oases  where  contracts 
for  the  boring  and  sinldng  of  wells  had  been 
completely  performed  the  firm  was  recalled 
for  tbe  purpose  of  pumping  out  the  sand 
which  bad  subsequently  filled  In;  and  that 
considerable  equipment,  such  as  sand  pipes, 
windlasses,  and  (Aher  apparatus,  was  required 
In  this  work.  Both  the  contract  for  the  bor- 
ing of  Pryor's  wdl  and  the  agreement  for  the 
removing  of  tbe  sand  were  oral.  Warren  Mar- 
tin arranging  tbe  terms  on  behalf  of  the  firm, 
and  in  both  Instances  tbe  ctrntracting  firm 
furnished  Its  own  equipment.  In  short,  tbe 
business  of  sand-pumping  was  conducted  as 
an  incident  of  tbe  well-boring  business,  and  it 
was  carried  on  in  practically  the  same  man- 
ner. 

The  method  of  payment  was  the  only  item 
wherein  tbe  arrangements  for  the  boring  of 
the  well  differed  from  those  for  the  sand- 
pumping.  In  neither  branch  of  their  busi- 
ness did  the  men  contract  for  payment  by 
the  Job.  Boring  was  paid  for  by  tbe  foot, 
bat  clearly  this  could  not  be  adopted  as  the 
basis  for  the  chaise  tor  sand-pumping. 
There  was  uncontradicted  testimony  that  the 
difficulty  of  estimating  the  lengdi  of  time  It 
would  take  to  sand-pump  a  well  was  tbe  rea- 
son for  charging  by  the  day ;  tbe  amount  de- 
pmdliv  Bomewhat  on  tbe  number  of  men  at 
wOTk.  Owing  to  tbe  conditions,  It  was  Im- 
practicable to  set  a  price  for  the  work  as  a 
wbole,  or  a  time  for  Its  completion ;  but  the 
fact  that  no  definite  price  was  agreed  upon 
for  tbe  completed  work  and  that  the  work 
was  performed  by  the  day  would  not,  in  and 
of  Itself,  render  tbe  contract  one  of  employ- 
ment. Fllckenger  v.  Ind.  Acc.  Com..  181  Cal. 
425,  184  Pae.  8JS1,  8  A.  L.  R.  468.  Nor  was  It 
material  that  the  firm  performing  the  pump- 
ing work  might  have  been  dlscbai^ed  at  any 
time.  Western  bidenmlty  Co.  PlUsbury, 


172  CaL  807,  159  Pac.  721;  Donlon  Bros.  v. 
Ind.  Acc.  Com..  173  CaL  250.  159  Pac.  715. 

It  is  Important  tliat,  as  In  the  case  of 
PUckenger  v.  Ind.  Acc.  Com.,  supra,  the  men 
were  engaged  to  accomplish  a  particular  re- 
sult, In  the  performance  of  which  they  were 
not  subject  to  the  Immediate  authoritative 
control  of  those  for  whom  the  work  was  be- 
ing done  and  that  they  were  expected  to  fur- 
nish their  own  appliances  and  pay  chetr  own 
expenses.  In  applying  the  test  of  control 
we  must  dUferentlate  between  an  order  and 
a  suggestlim.  Western  Indemnity  Co.  v. 
Pillsbury,  supra;  Fidelity  &  Deposit  Co.  v. 
Brush,  176  CaL  448, 168  Pac  890.  It  appears 
that  the  men  were  not  subject  to  tbe  actual 
control  or  direction  of  any  one  while  perfcnm- 
lug  their  work.  According  to  the  testimony, 
Mr.  Pryor's  representative  "butted  In,"  and 
the  men  were  "williug  to  try"  his  suggestlcns. 
Had  the  men  been  subject  to  actual  control, 
it  would  have  been  obligatory  for  them  to 
follow  directions.  The  men  were  not  labor- 
ers, nor  did  they  work  as  such.  They  car- 
ried on  an  extensive  business,  employing 
their  own  workmen.  Warren  Martin,  wbo 
arranged  for  most  of  the  work,  in  this  case 
made  all  of  the  financial  arrangements,  and 
the  claimant  for  compensation  was  not  even 
cognizant  of  tbe  terms  of  tbe  contract  until 
after  the  accident.  Tbe  firm  was  engaged  la 
this  case,  and  the  Injured  man  was  never 
personally  employed  by,  nor  did  he  ever  pa>> 
sonaily  make  any  contract  with,  Pryor  or 
Pryor's  representative.  . 

ill  Hie  statements  of  Crane  and  Warren 
Martin  tbat  they  considered  themselves  em- 
ployees are  mere  legal  conclusions,  and  of 
no  weight,  tn  view  of  the  uncontradicted  evi- 
dence of  facts  which  demonstrate  that  they 
were  woi^ing  under  independent  contract 
Wloslow  T.  Glendale  Light  &  Power  Coi,  Ittl 
CaL  088,  130  Pac  427. 

The  determlnaticm  that  the  Injured  man 
was  working  under  an  Independent  cimtnct 
eliminates  any  discussion  of  the  additiooal 
point  of  petitioners,  namely,  tbat  If  the  con- 
tract were  one  of  employment  it  was  cas- 
ual employment  and  therefore  not  within 
the  terms  of  tbe  Compensation  Act.  Stats. 
1917.  pp.  831.  835. 

Tbe  award  Is  annulled.  - 

We  concur:  ANGEIXOTTI,  01  J.;  WIL- 
BUR, J.;  OLNET.  J.;  SHAW,  J.;  LA.W- 
U)B,  J.;  SLOANB,  J. 
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KAYE  v.  METZ  ««  al.   (L.  A.  6439.) 

(Supreme  Court  of  California.    June  6,  1021. 
Rehearing  Denied  Jul;  5,  1921.) 

I.  Limitation  of  actions  «=366<4)  —  Aetlon  by 
trustee  In  baoknipley  a«alut  ttoskholdan 

held  not  barred. 

An  action  by  the  trustee  of  a  bankrupt 
corporation  to  recover  unpaid  purchase  price 
o£  stock  held  not  barred  by  the  two-year  stat- 
ute (Code  Civ.  pro3.  S  33&),  on  the  theory 
that  the  cause  of  action  accrued  as  soon  as 
the  corporation  was  adjudged  bankrupt,  where 
the  call  for  the  enforcement  of  which  the  ac- 
tion was  begun  was  made  by  the  trustee  un- 
der Erection  of  the  court  leas  than  two  years 
prior  to  filing  of  complaint. 

£  Bankruptcy  «s>250( I)— Call  for  nnpiddstoek 
snbaeriptlon  heEd  not  Invalid. 

Where  a  bankruptcy  court  In  pursuance  of 
petition  ordered  the  trustee  to  call  in  the  en- 
tire unpaid  subscription  ifl  necessary  for  the 
payment  of  corporate  debts,  the  objection  that 
the  call  was  invalid,  because  the  trustee  did  not 
make  the  assessment  in  the  manner  prorided 
by  Civ.  Code,  8?  331-349,  providing  for  assess- 
ments upon  corporate  stock  and  for  collection 
by  sale  of  the  stock  or  action  at  law  was  un- 
tenable; the  proviaioDS  for  sale  being  useless 
in  a  case  of  a  bankrupt  corporation. 


3.  Bankruptcy  «=>250(l)— In  tnistee's  action 
for  unpaid  stock  subscription,  stockhoiders 
heid  liable  for  whole  amount  unpaid. 

In  a  bankruptcy  trustee's  action  to  recover 
unpaid  stock  subscriptions,  a  judgment  render- 
ed against  each  stockholder  for  the  whole 
amount  unpaid  upon  his  stock  was  proper  as 
against  objection  that  the  judgment  against 
each  stockholder  should  hove  been  for  no  more 
than  his  ratable  proportion  of  the  total  indebt- 
edness. 

4.  Bankruptcy  «=»305-JndBneati  In  trustee's 
action  held  not  to  charflo  Interest  on  unpaid 

stock  subscriptions. 

In  a  bankruptcy  trustee's  action  to  recover 
unpaid  stock  subscriptions,  a  judgment  deter- 
mining the  amount  of  Interest  which  bad  ac- 
crued on  the  debts  and  giving  judgment  against 
certain  stockholders  for  no  more  than  the 
amount  of  their  unpaid  subscriptions,  and  in  no 
case  more  than  the  debts  and  accrued  interest 
thereon,  Md  not  objectionable  as  charging  in- 
terest on  the  amount  of  the  stockholders'  un- 
paid sttbscriptaons. 

9.  Bankruptcy  «s»l54  —  Stockholders'  dalmt 
cannot  be  set  off  against  amounts  unpaid  on 
stock  subsoriptlons. 

In  a  bankruptcy  trustee's  action  to  recover 
unpaid  stock  subscriptions,  the  court  did  not  err 
in  refusing  to  o^set  claims  of  respective  stock- 
holders as  creditors  of  the  corporation  agiiinst 
the  amounts  unpaid  on  their  respective  hold- 
ings, the  uupaid  amounts  being  assets  of  the 
corporation,  and  as  such  constituting  a  trust 
fund  to  be  applied  to  payment  of  its  debts  in 
genrraL,  since  by  allowing  such  a  set-oft  a 
creditor  stockholder  would  obtain  a  preference. 


EAYIS  V.  3d£TZ  1047 
(is>  P.) 

6.  Set-off  aid  oonatondaim  «S346(I)  — Debts 
must  be  mutual. 

In  order  to  warrant  a  set-off  tiie  debts  must 
be  mutual,  and  the  principle  of  mntuality  re- 
quires that  the  debts  should  not  only  be  due  to 
and  from  the  same  person,  but  in  the  same  ca- 
pacity. 

7.  corporation*  «s>232(3)— Rnle  as  to  valua- 
tloa  of  property  taken  In  payment  for  stock 
as  affeetlag  fnuid  aa  to  creditors  stated. 

Where  fully  paid  up  stock  has  been  issued 
in  consideration  of  a  transfer  of  certain  prop- 
erty to  the  corporation,  the  rule  is  that,  whers 
the  corporation  and  stockholders  have  agreed 
on  a  given  valuation  for  the  property  trans- 
ferred, such  value  is  conclusive  unless  fraudu- 
lent in  purpose  or  effect,  but,  if  the  parties 
set  a  valuation  In  excess  of  what  they  knew 
or  believed  to  be  its  true  value,  this  is  a  con- 
structive fraud  upon  the  creditors,  and  the 
stock  will  he  deemed  paid  only  to  the  extent  of 
,  the  actual  value  of  the  property. 

8.  Bankruptcy  «=>303(3)— Flndino  as  to  value 
of  property  transferred  In  payment  of  atook 
held  supported  by  evidenoa. 

A  finding  in  a  bankruptcy  trustee's  action 
to  recover  unpaid  stock  subscriptions  that  cer- 
tain property  transferred  in  cwisideratjon  for 
the  issuance  of  such  stock  was  worth  no  more 
than  one-quarter  of  the  par  value,  and  that 
such  fact  was  known  by  the  parUes,  and  hence 
constituted  payment  for  such  stock  only  to 
that  extent,  held  supported  by  evidence. 


9.  EvIdenoo«=>352(5),  383(6)-Book8  kept  by 
assistant  seorotary  showlnfl  Issuance  of  stock 
held  admissible  and  prima  fade  evidence. 
The  tact  that  hooks  of  a  corporation  show- 
ing the  issuance  of  stock  were  kept  by  the  as- 
sistant secretary,  aud  the  entries  made  by  him 
rather  than  the  secretary  was  immaterial  and 
such  books  were  competent  and  prima  facie  evi- 
dence of  the  facts  shown  by  the  entries  therein. 

Dei»rtment  1.   ' 

Appeal  from  Superior  Court,  Kcm  County; 
Howard- A.  Pealrs,  Judge. 

Action  by  W.  W.  Kaye,  as  trustee  of  the 
J,  M.  S.  Oil  Company,  bankrupt,  against  T. 
J  Metz,  J.  W.  Jameson,  and  others.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Afllrmed. 

Blaek  &  Black,  D.  S.  Hammack,  and  Alfred 
Lb  Black,  all  of  Los  Angeles,  E.  W.  Owen,  0. 
L,  Clafltn  and  Anderson  &  Borton,  all  of 
Bakersfteld,  and  Black,  Hammack  &  Black, 
of  Los  Angdes,  for  appellants. 

Stutsman  &  Stutsman.  Flint  &  Mackay, 
and  Flint  &  Jutten,  all  of  Los  Angeles;  and 
W.  W.  Kaye,  of  Bakersfleld,  for  respondent. 

SHAW,  J.  TblB  la  an  action  by  W.  W. 
Kaye,  as  trustee  in  bankruptcy  of  the  J.  M. 
S.  Oil  Company,  a  bankrupt  corporation, 
against  alleged  stockholders  of  said  corpora- 
tion to  recover  of  each  the  balance  alleged 
to  be  unpaid  to  the  corporation  for  the 
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stock  thereof  belonging  to  him.  The  court 
found  in  favor  of  the  plaintiff  and  gave 
Judgment  accordingly.  The  appeal  Is  from 
the  Judgment  We  tabe  up  the  points  pre- 
sented In  the  order  In  whidi  they  ai^war  in 
the  appellants'  brief. 

[1]  1.  The  appellants  contend  that  the  ac- 
tion is  barred  by  section  339  of  the  Code  of 
Civil  Procedure,  the  two-year  statute  of  lim- 
itations. Appellants'  theory  Is  that  the  cause 
of  action  accrued  and  the  period  of  Ihnita- 
tlon  began  to  run  as  soon  as  the  corporation 
was  adjudged  a  bankrupt,  if  not  before.  The 
adjudication  occurred  more  than  two  years 
before  the  action  .was  begun. 

This  proposition  is  settled  against  the  ap- 
pellants by  the  decision  In  Unlcu  Savings 
Bank  T.  Leiter,  145  Cal.  696,  79  Pac.  441. 
In  that  case  the  bank  had  been  adjudged  in- 
solvent under  the  bankrupt  act  of  1878,  as 
amended  In  1887  and  1895  (Stats.  1895,  p. 
172),  and,  as  provided  In  that  act,  the  direc- 
tors proceeded  to  settle  Its  affairs.  The  pro- 
ceeding under  the  act  was,  in  effect,  a  pro- 
ceeding In  iosotvency,  and  the  result  was 
that  ordinary  actions  could  not  thereafter 
be  maintained  against  the  hank,  except  as 
provided  in  the  act.  It  was  In  legal  effect 
the  same  as  an  adjudication  In  bankruptcy. 
People  v.  Superior  Court,  100  Cal.  105,  34 
Pac  492;  Long  v.  Superior  Court,  102  Cal. 
4B7,  86  Pac.  807;  Crane  v.  Pacific  Bank,  106 
OaL  69,  39  Pac.  215,  27  U  R.  A.  662;  Argues 
V.  Union  Savings  Bank,  133  Cal.  139,  65  Pac 
307.  The  directors.  In  pursuance  of  their 
duties  under  the  act,  made  a  call  for  pay- 
ment upon  the  stock  subscriptions  for  the 
purpose  of  obtaining  funds  to  pay  the  corpo- 
rate debts.  Upon  the  failure  of  Leiter  to 
pay  the  amount  called  the  action  was  begun. 
It  was  held  (145  Cal.  705.  79  Pac  441) 
that  the  statute  of  limitations  did  not  begin 
to  run  against  such  action  at  the  time  of 
the  adjudication  that  the  bank  was  insolvent, 
nor  until  such  time  as  the  directors,  acting 
as  trustees  in  liquldatl<m  under  the  act,  had 
duly  made  a  call  for  payment  by  stockhold- 
ers upon  their  subscription'  liability,  and 
that  the  action  was  not  barred  until  two 
years  from  the  time  of  making  such  ealL 
This  case  cannot  be  distinguished  from  the 
case  at  bar.  In  the  present  case  the  call 
for  the  enforcement  of  which  this  action 
was  begun  was  made  by  the  trustee  In  bank- 
ruptcy under  the  direction  of  the  court  less 
than  two  years  prior  to  the  filing  of  the 
complaint.    Consequently  it  Is  not  barred. 

[2]  2.  The  next  objection  is  that  the  call 
was  invalid  because  the  trustee  did  not  make 
the  ass^rament  in  the  manner  provided  by 
sections  831  to  of  the  Civil  Code,  pro- 
viding for  ftsaessments  upon  corporate  stock 
and  for  the  coUectloD  thereof  by  sale  of  the 
stock,  OT,  at  ibe  option  of  the  directors,  by 
an  ordinary  action  at  law.  It  has  been  held 
that  these  provisions  of  the  Code  are  so  tar 
a  part  of  the  contract  of  subscription  that 


the  corporate  directors  In  the  ordinary 
course  of  Its  business  cannot  enforce  the 
payment  of  the  price,  except  by  proceedings 
in  the  mode  prescribed  by  those  sections, 
unless  the  subscription  contract  itself  dis- 
penses therewith.  Los  Angeles  Athletic  Ctnb 
V.  Spires,  166  Cal.  173,  135  Pac  288.  This 
rule,  however,  has  no  application  to  a  suit 
in  the  nature  of  «  creditors'  bill  to  reach  the 
unpaid  subscription  as  assets  of  the  corpora- 
tion for  the  payment  of  Its  debts.  The  Code 
provisions  contranplate  that  the  directors 
may  create  a  upon  the  stock  for  the 
amount  of  the  assessment  and  enforce  pay* 
ment  by  a  sale  of  the  stock,  or  by  a  salt 
The  provisions  for  a  sale  would,  of  coarse, 
be  wholly  useless  In  the  case  of  bankrupt 
corporation,  or  one  having  no  property,  sub- 
ject to  execution.  The  enforcement  of  a  call 
by  snlt  would  be  no  greater  burden  upon  the 
stockholders  when  begun  by  a  trustee  in 
bankruptcy  than  If  begun  by  the  corporation 
itself.   Couseauently  It  is  held  that — 

"When  the  corporation  Is  InaolTent,  and  the 
directors  neglect  or  refuse  to  make  a  call, 
courts  of  equity  will  disregard  the  formahty 
of  s  call  and  will  order  the  unpaid  snbscriptiost 
to  be  paid  to  a'  receiver  for  the  benefit  of  the 
corporate  creditors,"  Welch  t.  Sargent,  127 
Cal.  83,  69  Pac  319;  1  Cook  oa  Corp.  H  106. 
207;  la  re  Hinnefaaha,  etc,  Ass'n,  S3  Wixn. 
423,  65  N.  W.  698;  Bafaiea  T.  Babcock,  96  CaL 
591,  27  Pac  674,  30  Pac  776,  29  Am.  St  Bep. 
158:  Pagirett  v.  Southwest  Packing  Co^  155 
Cfll.  765,  103  Pac.  204;  Bdwarda  t.  ScbiniAger, 
215  ni.  244,  91  N.  B.  1048,  38  U  B.  A.  (N.  S.) 
896,  137  Am.  St  Rep.  808. 

In  the  present  case  the  bankruptcy  court 
In  pursuance  of  a  petition  filed  therein,  or- 
dered the  trustee  to  call  In  the  entire  unpaid 
assessment  if  necessary  for  the  payment  of 
the  debts.  This  order  was  made  upon  a  con- 
test In  the  bankruptcy  court  We  think  the 
objection  Is  without  merit 

[3]  3.  Appellants  also  claim  that  Judg- 
ment should  have  been  rendered  against  eadi 
stockholder  for  no  more  than  bis  ratable 
proportion  of  the  total  Indebtedness  Instead 
of  the  .whole  amount  unpaid  upon  his  ^ock. 
Hunt  V.  Sharkey.  20  CaL  App.  680,  130  Pac 
21,  Is  relied  upon  in  support  of  this  proposi- 
tion. In  that  case  the  trustee  in  bankruptcy, 
under  the  order  of  the  court,  had  sold  the 
corporate  assets  at  public  auction,  Inctudlog 
the  agreements  of  the  several  stockholdos 
to  buy  and  pay  for  their  stock.   The  total 
sobacriptions  unpaid  amounted  to  $30,050. 
and  the  plaintiff  purchased  all  of  them  for 
$650.  The  debts  of  the  corporation  were  less 
than  half  of  the  aforesaid  balances.  The 
plaintiff  sued  Sharkey  for  the  entire  balance 
due  on  bis  subscription.  A  Judgment  of  non- 
suit in  the  court  below  was  afSrmed  on  the 
ground  that  it  was  neither  alleged  nor  prov- 
en that  any  assessment  or  call  bad  eVer  beea 
made  npcm  the  ^ockholders,  either  by  the 
proper  court  or  under  Its  direction.  Tbn  n* 
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mark  In  the  opinion  that  an  aseessmrat  In 
such  a  case  should  be  for  an  amount  against 
each  stockholder  that  would  "ratably  dis- 
tribute the  liability  of  the  bankrupt  estate 
among  the  subscribers  to  the  stock"-  was,  of 
course,  wholly  unnecessary  to  the  decision, 
since  no  assessmeut  had  been  made.  The 
real  point  decided  .was  tbat  the  bankruptcy 
court  could  not  by  such  sale  subject  the 
stockholder  to  a  liability  for  his  full  suh- 
Bcrlption  by  selllns  the  same  outright  to  a 
purchaser  at  public  auction  and  allow  the 
purchaser  to  sue  for  the  whole  sum  regard- 
less of  the  amount  realized  by  the  sale  to 
the  benefit  of  creditors.  The  case  is  not 
authority  on  the  point  here  presented,  and 
the  remark  aboTe  quoted  la  cmtrary  to  the 
authorities. 

"Corporate  creditors  compelling  stockholders 
to  pay  their  snbscriptiotis  are  under  no  obliga- 
tioD  to  see  that  the  payments  made  by  the 
stockholders  are  proportionately  cquaL  A 
court  of  chancery  will  compel  subscribers  to 
pay  in  full  the  amount  of  their  unpaid  subscrip* 
tiODB  If  the  corporate  indebtedness  make  it  nec- 
essary, leaving  them  to  seek  contribution  from 
the  other  stoefcholderB.''  1  Cook  on  Corp.  { 
211. 

"The  mere  fact,  however,  that  the  whole 
amount  of  the  balance  due  upon  the  complain- 
ant's stock  may  not  ultimately  be  wanted,  to  pay 
the  debts  of  the  corporation,  if  all  the  other  sol- 
vent stockholders  should  pay  their  ratable  pro- 
portions of  what  still  remains  due  upon  their 
stodc.  does  not  necessarily  render  it  inequita- 
ble that  the  receiver  should  compel  the  several 
stockholders  to  pay  the  balances  due  from  them 
respectively,  in  the  ^rst  Instance.  For,  If  any 
balance  should  remain  in  the  hands  of  the  re- 
celTer.  after  satisfying  the  debts  of  tiie  corpo- 
ration and  the  necessaty  expenses  of  executing 
the  trust,  It  will  be  distributed  among  the  sev- 
eral stockholders  who  shall  have  paid  in  full 
for  their  stock,  so  as  to  produce  perfect  equal- 
ity smong  them.  And  It  might  do  great  injus- 
tice to  the  creditors  of  an  insolvent  corporation, 
to  compel  them  to  wait  for  the  whole  amount 
of  their  respective  debts,  until  It  could  be  as- 
certained, by  a  prbtracted  litigation  with  all  of 
the  stockboldera,  how  much  each  of  such  stock- 
holders was  liable  and  able  to  pay."  Pents  t. 
Hawiey,  1  Bart  Ch.  (N.  T.)  123. 

It  is  also  held  tbat  a  creditor  suing  in 
equity  may  pursue  one  stodiholder  alone. 
Edwanls  v.  Schtlllnger,  245  111.  244,  91  N. 
K.  1048.  33  L.  R.  A.  (N.  S.)  895,  137  Am.  St. 
Hep.  308.  Id  giving  its  judgment  the  court 
below  provided,  so  far  as  possible,  for  a 
juKt  distribution  of  the  liability  by  requiring 
that  the  plaintiff  should  collect  from  the 
defcmdants  in  the  aggregate  a  sum  not  to 
exceed  the  total  amount  of  indebtedness  and 
Intf^rest  of  the  bankrupt  corporatitxi.  The 
objection  Is  not  well  taken. 

[41  4.  The  objection  of  appellants  tbat 
the  court  erred  In  allowing  interest  on  the 
amount  adjudged  against  J.  W.  Jameson  and 
I.  M.  Jameson  ia  based  on  a  mlsimderstand- 
ing  of  the  terms  ot  the  Judgment.  The  court 


found  that  the  corporate  debts  amounted  to 
$31,307.82  on  January  28.  1S13,  the  date  of 
the  adjudication  in  bankruptcy.  The  judg- 
ment was  rendered  on  July  9,  1918.  It  de- 
clares that  interest  amounting  to  $14,129.33 
had  then  accrued  on  said  debts,  making  a 
total  of  $45,437.20.  J.  W.  Jameson  owned 
96,800  shares  of  the  stock,  on  which  three- 
fourths  of  the  par  value  was  unpaid,  amount- 
ing to  $72,600.  I.  M.  Jameson  owned  52,150 
shares,  on  which  $39,112.50  was  nnpald.  The 
judgment  did  not  charge  any  interest  on 
either  of  these  amounts.  J.  W.  Jameson, 
It  win  be  noted,  owed  more  on  his  stock 
than  the  total  amount  of  the  del)ts  and  in- 
terest. The  judgment  against  him  .was  only 
for  that  amount,  to  wit,  $45,437.20.  A  sim- 
ilar Judgment  was  given  against  Smith, 
another  stockholder,  who  owed  more  than 
the  total  debts  and  interest  I.  M.  Jameson 
owed  only  $39,112.50  on  her  stock,  which 
was  less  than  the  debts  and  Interest.  The 
Judgment  against  her  was  for  $31,307.82  (be- 
ing the  amount  of  the  debts  without  interest), 
together  with  interest  thereon  from  January 
28, 1913,  but  la  no  event  to  exceed  $39,112.50, 
the  amount  unpaid  on  her  stock.  The  oth- 
er defendants  owed  less  than  the  principal 
of  the  debts,  and  the  judgment  against  them 
was  for  the  unpaid  amount  without  mention 
of  Interest  on  ue  debts.  The  appellants  are 
In  no  way  Injured  by  this  method  of  stating 
the  amounts  adjudged  against  them,  and  it 
Is  not  true  that  they  were  charged  Interest 
on  the  amount  of  thdr  unpaid  subscriptions. 

[6]  5.  The  conrt  did  not  err  In  refusing  to 
offset  the  claims  of  the  respective  stockhold- 
ers as  creditors  of  the  corporation  against 
the  amounts  unpaid  on  thMr  respective  hold- 
ings. The  unpaid  amounts  were  assets  of 
the  corporation,  and  as  such  Ui^  constituted 
a  trust  fund  to  be  applied  to  the  payment  of 
Its  debts  In  general.  Sawyer  v.  Hoag,  84 
U.  S.  (17  WaU.)  622,  21  L.  Ed.  731 ;  Scovfll 
V.  Thayer,  105  V.  S.  152,  26  L.  Ed.  968; 
Scammon  v.  Kimball,  92  U.  S.  366,  23  L.  Ed. 
483;  Sanger  v.  Upton,  91  U.  S.  60,  23  L.  Ed. 
220.  It  is  always  possible  la  the  llqulda- 
tlou  of  an  insolvent  estate,  In  contemplation 
of  law,  that  the  assets  may  not  be  sufficient 
to  pay  the  debts.  If  a  creditor  stockholder 
were  allowed  to  set  off  his  debt  against  his 
unpaid  stock  liability,  he  would  receive  pay- 
ment in  full  of  his  debt,  while  other  cred- 
itors  would  receive  a  pro  rata  share  only,  if 
the  assets  would  not  pay  the  debts  In  full, 
and  even  their  pro  rata  shares  would  be  less 
because  of  the  set-off 

[6]  A  creditor  stockholder  would  thus  ob- 
tain a  preference.  In  order  to  warrant  a  set- 
off, "the  debts  must  be  mutual,  and  the  prin- 
ciple of  mutuality  requires  Uiat  the  debts 
should  not  only  be  due  to  and  from  the  same 
person,  but  in  the  same  capacity."  19  Cyc. 
894.  The  trustee  In  bankruptcy  held  these 
stock  liabilities,  as  above  stated,  as  trust 
funds  for  the  benefit  ot  cireditora.  They  are 
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not  tield  bj  him  In  the  same  capacity  as 
would  be  the  case  If  the  corporation  was  not 
Insolvent  and  had  Itself  sued  the  stockholder 
tor  his  subscription,  hence  a  set-off  is  not 
permitted.  This  Is  expressly  decided  In  the 
four  cases  last  above  cited. 

[7]  6.  The  J.  H.  S.  Oil  Company  was  or^ 
eanized  on  April  80,  1910,  with  a  capital 
stocli  of  $500,000,  divided  into  500,000  shares 
of  the  par  value  of  $1  each.  Five  shares 
were  subscribed  for  by  each  of  the  incorpora- 
tors, namely,  J.  W.  Jamesmi,  J.  M.  Smith, 
William  Jenkins,  P.  B.  Borton,  and  T.  Metz, 
all  of  whom  .were  made  directors.  There- 
after, In  July,  1910,  the  company  purchased 
€£  the  two  directors  Smith  and  Metz  a  40- 
year  lease  hdd  by  them  on  40  acres  of  land 
in  the  oil  region,  in  consideration  of  the  is- 
suance to  Smith  and  Metz  of  400,000  shares 
of  stock  of  the  company  to  be  Issued  as  ful- 
ly paid-up  stock.  The  lease  was  transferred 
and  the  stock  issued  In  accordance  with  this 
a^ement.  The  an>ellant8  claim  that  this 
constituted  fall  jiayment  for  the  said  shareSt 
and  that  nothing  la  unpaid  apon  the  stock  so 
Issued. 

The  rale  applicable  to  sudi  transactions 
la  thus  stated  In  Harrison  t.  Armour,  109 
CaL  700,  147  Pac  HOT: 

*^n  sDch  eaaea  the  rule  l8*that,  where  the 
corporation  and  stockholder  have  agreed  apon 
a  given  valnation  for  the  property  transferred, 
tmch  valustioD  is  binding  and  eondasive  unless 
it  is  fraudnlent  In  purpose  or.  effect.  Bat,  if 
the  parties  have  pat  apon  the  property  a  val- 
nation in  excess  of  what  they  knew  or  believed 
to  be  its  true  value,  this  is  a  constructive  fraud 
upon  the  creditors,  and  the  stock  will  be  deem- 
ed paid  only  to  the  extent  of  the  actual  valne 
of  the  property  received  in  exchange  for  it." 

The  same  doctrine  was  stated  In  Herron 
Co.  T.  Shaw,  165  CaL  674,  138  Pac.  491,  Ann. 
Cas.  1915A,  1265,  and  the  court  added: 

"It  is  the  value  of  the  property  In  the  condi- 
tion It  is  in  at  the  time  of  the  exchange,  the 
value  as  known  to  the  parties  and  as  th^y  hon- 
estly believe  it  to  be,  that  determloea  the  lia- 
Ulity.  at  least  where  there  Is  no  subsequent 
increase  in  value  nor  any  IntenUonal  fraud. 
The  parties  may  believe  that  the  property  will 
eventually  rise  to  ai  value  far  above  that  at 
which  it, is  exchanged,  aud  they  may  willingly 
accept  the  hazard  in  view  of  the  expected  gain, 
but  they  havc|  no  right  to  demand  that  the 
creditor  shall  share  the  risk  with  them,-  in  ef- 
fect become  their  partner  with  no  share  in  the 
profits,  and  lose  his  recourse  on  them  If  their 
speculation  proves  a  bad  one.** 

In  the  last  case  the  court  had  fotmd  that 
the  directors  believed  that  the  property  could 
and  .would  be  developed  so  that  eventually 
Its  iralne  would  aceed  the  amount  at  which 
it  was  taken  In  exchange  for  Btock,  althotu;h 
they  did  not  believe  that  It  was  worth  at 
the  time  of  the  exchange  mwe  than  one-toith 
aC  lliat  amount  See,  also,  Haaacm  t.  Ko^ 
•rle,  180  CaL  868.  ISl  Pac.  88T. 


[I]  On  this  point  the  court  found  the  mak- 
ing of  the  exchange  as  above  stated,  and  that 
"at  all  of  said  times  the  said  corporation 
and  the  officers  and  directors  thereof  knew 
and  believed  that  said  leasehold  hiterest  and 
said  appurtenances  above  described  •  •  • 
.was  actually  worth  no  more  than  the  sum  ot 
$100,000;  •  •  •  that  at  none  of  said 
times  did  said  oorporatlon,  its  officers  <»■  di- 
rectors, have  any  reas<mable  sround  for  bfr 
lievlng  that  said  leasehold  Interest  above 
referred  to  and  appurtenances  were  worth 
or  had  a  value,  actual  or  otherwise,  of 
$400,000,  or  any  sum  In  excess  of  $100,000." 
The  appellants  claim  that  these  findings  are 
without  support  In  the  evidence.  It  most  bs 
conceded  that  the  evldenoe  on  the  subJecC 
Is  not  as  full  and  complete  as.  might  have 
been  desired ;  but,  on  the  other  hand  it  is  to 
be  said  that  full  and  complete  evidence  coi  a 
subject  of  this  diaracter  can  seldom  be  ob- 
tained. The  only  one  of  the  directors*  who 
was  examined  as  a  .wituess  was  J.  W.  Janw' 
son.  He  testified  that  at  the  time  of  tbs 
transaction  he  believed  the  leasehold  ptopa- 
ty  was  worth  the  sum  of  $400,000  and  eva 
more,  but  he  based  his  belief  on  his  0|dn- 
lou  that  by  development  it  would  producs 
a  profit  from  the  pumping  ot  oil  ttaetrom 
In  excess  of  $400,000.  Testimimy  ot  other 
witnesses  familiar  with  the  locality  and 
.with  the  business  of  cXl  production  was 
given  to  the  effect  that  the  property  was 
worth  no  more  than  $100,000,  and  probably 
less  than  that  amount  under  the  drcum- 
stances  then  existing  in  that  vicinity  and 
In  the  oil  business.  It  was  also  shown  that 
all  of  the  directors.  Including  Smith  and 
Metz,  the  holders  of  said  lease,  were  present 
at  the  meeting  of  the  directors  at  .which 
the  transaction  was  closed,  and  that  Imme- 
diately after  tbe  passage  of  the  resolution 
authorizing  the  purchase  of  said  lease  by 
the  corporation  for  said  amount  of  stock  the 
same  directors  passed  aqother  resolution 
that  the  remaluiug  100,000  shares  of  MoA 
ot  the  company  should  be  placed  on  tbe  mar- 
ket at  25  cents  a  share.  Tills  was  done  ac- 
cordingly, and  a  large  part  of  the  100,000 
shares  was  sold  at  that  price.  The  greater 
part  of  the  stock  in  question  here  was  the 
stodc  originally  transferred  to  Smith  aad 
Metz  in  exchange  for  said  lease.  It  bad 
l>een  acquired  afterwards  by  the  appellaati 
with  knowledge  of  all  the  circumstances. 
The  conduct  ot  these  parties  In  immediately 
putting  the  remaining  stock  on  the  marlut 
at  25  cents  a  share  was  a  clear  indlcatiim 
that  they  thai  believed  that  the  sto(^  already 
disposed  of  to  Smith  and  Mets  had  no  real 
value  above  that  amount.  It  is  tme  that 
Jameson  testified  that  it  was  necessary  to 
sell  at  Uiat  inice  in  order  to  raise  the  moo- 
ey  with  whl<di  to  devel4V  tb»  propert^i  ukt 
that  this  proceeding  was  hot  an  unusiul  on* 
in  tbe  oil  buidnesi.   It  stlU  remains  tnte, 
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hoLwerer,  that  the  court  may  well  have  In- 
ferred from  this  circumstance  that  the  di- 
rectors, all  of  whom  consented  to  this  sale 
at  the  reduced  price,  did  not  believe  that 
the  stock  had  a  greater  valne.  We  are. 
therefore,  of  the  opinion  that  the  flndlng  Is 
sustained  by  the  erldcaice,  and  that  under 
the  doctrine  abore  stated  It  must  be  deem- 
ed paid  up  only  to  the  extent  of  $100,000. 
or  one-fourth  of  the  par  valuer 

[•]  7.  It  Is  leontended  that  the  findings 
that  I.  H.  Jameson  held  52,150  shares  of 
tbe  stock  of  the  corporation  Is  not  sustained 
by  flie  evidence.  The  books  kept  by  tlie 
company  were  -Introduced  in  evldraice.  It 
appears  that  tOui  had  an  office  In  whlidi  she 
carried  on  business,  that  this  office  was  also 
used  as  the  office  at  tiie  oorporation  In  which 
Its  hoola  were  kept,  and  that  she  .was  some- 
what &mfliar  with  its  affairs.  fHiese  hooks 
show  the  ipBuance  to  b6t  of  more  than  that 
number  of  shsres  of  the  so-called  "treasury 
Btock**  at  the  price  of  25  cents  a  share,  and 
a  payment  by  her  of  a  part  of  the  price.  The 
principal  objection  as  to  the  effect  (tf  this 
evidence  seems  to  be  that  the  books  were 
by  one  Ros^  who  jwas  not  the  secretary 
ot  the  corporation  and  Out  ther^ore  the 
entries  In  the  books  were  not  competmt  evi- 
dence. The  evidrace  shows,  however,  that 
he  was  the  assistant  secretary  and  acted  in 
that  capacity  In  keeping  the  books  and  mak- 
li^  the  oitrtes  therein.  It  is  obvUnu  that 
they  have  the  same  sanction  as  If  the  secre- 
tary had  personally  made  the  entries.  They 
were  competent  evidence  and  sufficient  prima 
tede  evidence  of  the  facts  lAown  by  the  oi- 
trlea  therein.  1  Cook  on  Corp.  |  65. 

No  other  points  are  inresented.  No  brief 
bas  been  filed  on  behalf  of  the  an)«llan1:  Hob- 
bard.  We  find  no  sufficient  ground  for  a 
reversal. 

Tbe  Judgment  Is  affirmed. 

We  concur:  OLNBT,  J.;  LAWLOB,  J. 


am  Cal. 

STRATTON  et  Si.  v.  RAILROAD  COMMIS- 
SION OF  CALIFORNIA.    (S.  F.  9879.) 

(Supreme  Court  of  California.  June  8*  1821. 
Bahearlng  Denied  July  7,  1&2L) 

I.  Wators  mm4  water  oosrsee  ^217— Water 
takea  by  mntaal  company  for  dlttribntlos  to 
stockholders  sot  takes  for  puUlo  use. 
As  respect!  th«  power  of  the  Railroad  Com- 
mission to  fix  rates,  water  takeo  by  a  mutual 
water  company  and  distiiboted  to  its  atock- 
holders  is  not  taken  for  a  ptiblic  use;  tbe  cor- 
poration beiDg  but  a  Joint  Instrumentality  of 
its  stockboMers,  by  means  of  wbidi  esch  di- 
verts and  has  brought  to  him  the  watw  to 
wUch  he  ID  his  own  private  right  is  entitled. 


Waters  and  arater  oonrses  ^=9217— Water 
diverted  by  oompany  anthorlzed  by  riparian 
owner  and  distributed  to  land  formerly  owned 
by  su(di  owner  not  taken  for  public  nse. 
Where  a  land  company  owning  riparian 
lands,  before  subdividing  and  selling  them,  or- 
ganized a  water  company  and  authorized  It  to 
divert  the  water  to  which  tbe  land  company  was 
entitled  and  supply  it  to  the  land  for  a  speci- 
fied price  per  acre,  reserving  the  riparian 
rights,  however,  as  nppnrtenant  to  tbe  land,  the 
water  was  not  taken  by  the  water  company  for 
a  public  use,  as  respected  the  power  of  the 
Railroad  Commisaioo  to  increase  the  amraal 
rate  fixed  by  the  contract 

3.  Waters  and  water  oeorses  ^=9217— Water 
company  diverting  and  sspplying  water  to  ri- 
parian lands  uBdsf  oontraoi  with  former  ews- 
er  held  net  "public  ntHtty." 

Where  a  land  company  owidng  riparian 
lands  and  also  owning  stock  in  a  mutual  water 
company,  before  subdividing  and  selling  the 
lands  with  their  pro  rata  share  of  the  water, 
created  a  water  company  and  authorized  it, 
as  agent  of  the  owners  of  the  land,  to  divert 
the  vrater  to  which  the  land  company  was  en- 
titled and  supply  it  to  the  land  for  $1  an 
acn,  bnt  reserved  the  riparian  rights  as  np- 
pnrtenant to  the  land,  the  water  company  was 
not  a  "pubHc  utility,"  and  the  Bailread  Com- 
miasioD  was  without  jurisdiction  to  increase  the 
rate  authorized  by  the  contract. 

[Ed.  Note.— For  other  definitions,  see  Words 
and  Phrases,  Second  Series,  Public  Utility.] 

4.  Waters  and  water  courses  «s>2l7— Views 
of  parties  er  latentlon  of  eompany  ef  weight 
is  determining  whether  sarvleea  publlo  er 
private. 

In  determiidng  whether  a  water  company 
which  Is  performing  a  service  for  a  number  of 
people  of  a  certain  dsss,  and  obligates  Itself 
to  serve  those  who  come  within  that  dass,  is 
rendering  a  public  service  to  a  limited  pnbllc' 
or  purely  private  services  to  each  of  a  number 
of  persons,  the  views  of  the  parties  themselves, 
or  the  intention  with  which  the  company  under- 
took the  service,  may  be  of  wei^ftt 

5.  Pnbllo  servles  oomnlsri'oBs  ^19(1)— Plsd- 
is|s  of  Railroad  CoMnlsMs  sot  res  jndteata. 

The  Railroad  Commission  is  essentially  an 
administrative  and  legislative  tribunal,  and  not 
a  judicial  tribunal  in  a  strict  sense,  though 
many  of  Its  functions  are  quasi  Judicial,  so  that 
its  orders  are  not  judgments,  and  its  findings 
of  fact  ara  not  adjudications,  and  the  facts 
found  by  It  are  not  res  judicata  and  as  such 
finally  and  conclusively  established  between  the 
parties  for  all  purposes. 

6.  Waters  and  water  oonrses  «=32I7— Finding 
of  Railroad  Cenmisslon  that  oempany  was 
publlo  BtlUty  set  eendsslve  Js  asotber  pro- 
ceed I  ng. 

Under  Public  Utilities  Act,  {  6S>  providhig 
that  tbe  orders  and  decisions  of  tbe  Railroad 
Commission  which  bsve  become  final  shall  be 
condnsive  in  all  collateral  proceedings,  a  ded- 
aion  by  the  Commission  that  a  water  company 
was  a  public  utility.  In  a  proceeding  by  land- 
owners clsiming  to  be  entitled  to  water  nnder 
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a  contract  to  compel  diatrlbntion  to  tbem  of, 
thefr  pro  rata  proportion,  even  if  necessary  to 
Its  order  In  snch  proceeding,  was  not  concJusiTe 
in  a  subsequent  proceeding  to  Incrcaae  the  com- 
pany's water  rates,  since  the  atiitnte  only  makes 
tlie  orders  sud  dedsions  of  tbe  Commission 
coDdnsive  for  the  purposes  for  which  thsy  are 
made. 

7.  Waters  and  water  courses  <^2I7— Acqul- 
esoenca  of  consumers  In  deoislon  that  water 
oompany  was  imbilo  utility  held  not  to  cre- 
ate relatloa. 

Where  a  proceeding  by  landowaerst  daim- 
lug  to  be  entitled  to  water  from  a  water  com- 
pany, to  compel  distribution  to  tbem  of  their 
pro  rata  proportion,  in  which  the  Reread 
Commission  decided  that  the  company  was  a 
public  utility,  resulted  in  a  denial  of  the  re- 
lief asked,  so  that  tbe  company  and  the  con- 
sumers proceeded  as  before  under  tbe  previous- 
ly existing  arrangement  between  tbem  without 
diaoge  in  their  rights  or  in  the  relation  be* 
tween  tbem,  the  consumers'  acquiescence  io  the 
dedsion  that  the  company  was  a  public  utility 
did  sot  have  the  effect  of  bringiDg  into  exist- 
ence the  relation  of  pabUe  ntilitT  and  eonstim- 
ers,  when  not  preriooslj  edstbic. 

V 

In  Bank. 

Original  apidlcatton  pj  W.  N.  Stratton 
and  others  for  a  writ  of  rerler  directed  to 
tbe  Railroad  CommlSBlon  of  the  State  of 
Gallfomia  to  annul  its  order  Increasing  wa- 
ter rates.  Order  annulled. 

Harris,  Johnson,  Willey  &  GrliSth,  and 
Johnston  dc  Jones,  all  of  Fresno,  James  B. 
Kelby,  of  Los  Angeles,  and  M.  B.  Harris  and 
B.  M.  Harris,  both  of  Fresno,  for  petitioners. 

Scar'borough  &  Bowen,  of  Los  Angeles,  for 
Empire  Water  Co. 

Hugh  Gordon,  of  Los  Angles,  for  respond- 
ent 

OLNEY.  J.  A  corporation  known  as  tbe 
Empire  Water  Company  had  been  serving  the 
landowners  in  a  certain  tract  wltb  water  for 
Irrigation  at  the  price  of  |1  per  acre  per  an- 
nnipi.  The  company  applied  to  the  Railroad 
Commission  for  an  Increased  rate,  the  appli- 
cation was  granted  over  tbe  objection  of 
some  of  tbe  landowners,  and  tbe  latter  have 
applied  to  this  court  for  a  writ  of  review  an- 
nulling the  order  of  tbe  Commission.  The 
ground  on  wliich  tbe  writ  Is  asked  Is  that  the 
relation  between  the  water  company  and  the 
landowners  Is  not  that  of  a  public  utility  and 
consumers,  so  that  the  matter  of  rates  be- 
tween tbem  Is  not  within  the  jurisdiction  of 
tbe  Commission.  The  question  In  the  case 
therefore  is  as  to  tbe  character  ot  that  rela- 
tion. 

It  seems  that  In  1905  a  corporation  known 
as  the  Empire  Investment  Company,  and 
which  we  will  hereafter  refer  to  as  tbe  land 
company,  was  the  owner  of  a  large  tract  of 
land  lying  on  both  sides  of  the  Kings  river 
and  riparian  to  It   As  such  owner  tbe  com- 


pany possessed  the  right  to  the  nae  of  the 
water  of  the  river  on  the  land.  The  company 
also  owned  certain  shares  of  stock  In  a  mu- 
tual water  company,  aititlbig  it  to  receive 
from  that  company  certain  water  -for  Its 
land.  Tbe  land  company  desired  to  sobdivlda 
and  seU  the  tract  and  to  fadlitate  the  Aa/lng 
of  this  d^ired  to  pot  water  upon  the  land. 
To  accomplish  this  latter  object  It  organized 
the  water  company,  transferred  to  it  what  Ir- 
rigation works  bad  been  constrocted.  ^reed 
to  finance  It  In  the  completion  and  extensLoD 
of  those  works,  and,  without  transferring  its 
riparian  right  to  water  from  the  Kings  rivo*. 
authorized  and  empowered  the  water  com- 
pany as  Its  agent  to  divert  the  water  to 
which  it  was  entitled  and  supply  tbe  same  to 
its  land  for  an  annual  charge  of  $1  per  aeco. 
The  water  company,  on  its  part  laaned  all 
of  its  capital  stock  to  the  land  company,  aod 
agreed  to  assume  the  burden  of  distributing 
to  the  laud  the  water  which  it  was  anthop- 
ized  to  divert  as  the  agent  of  tbe  land  com- 
pany. The  land  company  also  transferred  to 
the  water  company  Its  water  stock  In  the 
mutual  company,  the  water  ddiverable  by 
reason  of  snch  stock  to  be  dlstribnted  in  like 
manner  and  undw  the  same  arrangonent  aa 
the  water  diverted  from  the  liver  onder  the 
riparian  right. 

The  arrangement  so  outlined  was  made  by 
a  deed  and  written  contract  between  tbe  par- 
ties. Tbe  deed  expressly  states  that  it  Is  not 
the  Intention  to  convey  to  the  water  company 
any  riparian  tlgbt  but  that  sucb  rli^t  shall 
remain  a  part  of  and  apportoiant  to  tbe 
land,  and  tbe  contract  recites  ttiat  it  is  tl» 
desire  of  the  parties  to  make  a  binding  and 
perraajient  arrangement  whereby  the  system 
for  supplying  tbe  land  with  water  may  be 
maintained  and  water  be  delivered  perpetu- 
ally to  all  of  tbe  lands  of  the  land  cnnpany 
for  use  thereon  by  it  and  by  persons  succeed- 
ing to  Its  Utie. 

The  forcing  arrangement  baring  been 
made,  the  land  company  proceeded  to  sob- 
divide  and  sell  its  lands,  and  succeeded  in 
selling  substantially  all,  or  at  least  substan- 
tially all  that  were  irrigable.  In  making 
sales.  It  represented  to  purchasers  that  every 
acre  had  a  perpetual  water  right  attached  to 
It,  for  which  no  charge  in  addition  to  tbe 
price  of  the  land  was  made,  and  for  whose 
enjoyment  an  annual  charge  of  H  an  acre, 
for  the  purpose  only  of  maintaining  tbe  Irri- 
gation system,  was  payable.  In  the  sales 
contracts  and  deeds  the  contract  between  the 
land  and  water  companies  was  referred  to, 
and  It  was  proylded  that  with  each  acre  went 
tbe  riparian  right  to  its  pro  rata  of  the  water 
to  which  the  entire  tract  was  entitled.  A 
number  of  years  after  the  land  bad  been  sdd, 
the  water  company  applied  to  the  Eallroad 
Commission  for  an  order  increasing  the  an- 
nual rate  of  $1  fixed  by  its  contract  and  the 
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CommiasiOD  made  the  order  now  under  at- 
tack. 

[1,21  Sncb  being  tbe  facts  of  the  case,  tt 
will  be  noted  at  once  that  the  wafer  which 
tbe  water  company  Is  engaged  in  distributing 
Is  not  water  devoted  to  a  pnbilc  nse.  The 
water  talcen  is  of  two  sorts;  that  taken  tinder 
the  right  given  by  the  ownership  of  tbe  stock 
In  tbe  mutual  water  company,  and  that  taken 
under  the  riparian  right  incident  to  tbe  own- 
ership of  the  land.  It  is  settled  in  this  state 
that  water  taken  by  a  mutual  water  com- 
pany and  distributed  to  Its  stockholders  la 
not  taken  for  a  public  use,  but  that  eucta  a 
corporation  Is  but  the  itrint  Instrumentality 
of  its  stockholders,  by  means  of  which  each 
diverts  and  has  brought  to  bim  the  water  to 
which  he  in  his  own  private  right  ts  entitled. 
See  Thayer  v.  California  Development  Oo.,  164 
Gal.  117.  IBS,  128  Pac.  21.  Aa  to  the  water 
taken  by  the  company  under  the  riparian 
right,  the  case  is  even  dearer.  The  water 
company  did  not  have  even  the  legal  title  to 
sucb  right  It  was  expressly  reserved  to 
the  land  company  and  its  successors  in  In- 
terest in  the  ownership  of  the  land,  and  the 
water  company  was  avowedly  only  an  agent 
for  making  tbe  diversion  for  the  landowners 
under  the  riparian  right  which  was  careful- 
ly preserved  to  each.  This  right,  of  course, 
is  of  a  pur^y  private  nature.  We  might  add 
that  it  Is  expressly  admitted  by  counsel  In 
the  case  before  ub  that  none  of  the  water  re- 
ceived or  taken  by  the  water  company  and  by 
it  distributed  to  the  landownera  la  water  dedi- 
cated to  a  public  use. 

[31  The  fact,  then,  being  that  all  of  the 
water  distributed  by  tbe  water  company  is 
water  received  or  taken  by  it,  under  private 
rights,  the  case  comes  directly  vrlthin  the 
authority  of  Allen  v.  Ballroad  Commission, 
179  Oal.  68,  175  Pac.  466,  8  A.  I*  R  249  (the 
Lake  Hemet  Case),  and  la  controlled  by  it. 
There,  as  here,  the  owner  of  a  large  tract  of 
land,  which  he  desired  to  subdivide  and  sell, 
organized  a  water  company,  transferred  to  It 
certain  water  rights,  and  proceeded,  through 
the  corporation,  to  divert  the  water  and 
bring  It  to  the  land.  He  then  sold  the  land, 
and  each  purchaser  desiring  water  thereon 
was  required  to  purchase  a  "water  certifi- 
cate'* from  the  water  company,  whereby  he 
was  entitled  to  receive  a  certain  amount  of 
water  upon  the  payment  of  a  certain  annu^ 
rate.  The  sole  question  in  the  case  was 
wbether  or  not  the  water  company,  In  serv- 
ing the  landowners  under  these  circumstanc- 
es, was  serving  them  as  a  public  utility  com- 
pany. It  was  held  that  it  was  not  We  see 
no  possible  distinction  between  that  case  and 
this.  The  only  dlflTerences  pointed  out  are 
two.  The  first  is  that  there  the  water  com- 
pany Itself  had  the  legal  title  to  the  water 
rights  under  which  the  water  was  diverted, 
while  here  It  has  not  the  title  to  the  rights — 
the  riparian  rights — ^nnder  which  most  of  tbe 
watw  Is  taken.   But  this  dlflennee  woDld 


seem  only  to  emphasize  the  private  nature  of 
tbe  arrangement  There  would  seem  to  be 
less  reason  for  the  view  that  the  service  per- 
formed by  the  company  is  a  publi/*  service 
where  it  consists  In  taking  water  for  the 
benefit  of  a  landowner  under  a  private  right 
possessed  by  bim  and  conveying  the  water  to 
his  land,  than  where  It  consists  In  taking 
the  water  under  a  right  possessed  by  the 
company  Itself  and  distributing  that  water 
to  tbe  lando^ivner. 

The  second  point  of  dllference  pointed  out 
is  that  in  the  Lake  Hemet  Case  the  water 
company  issued  to  each  purchaser  of  land  a 
water  certificate.  But  this  certificate,  as  the 
opinion  states,  merely  represented  the  con- 
tract between  the  water  company  and  the 
purchasers,  and  tbe  same  function  exactly 
is  served  in  this  case  by  the  contract  of  the 
water  company  ^vlth  the  land  company  which 
was  made  for  the  express  ben^t  of  purcliaft- 
ers  from  the  latter. 

[4]  The  affirmative  point  advanced  to  sus- 
tain the  position  of  the  water  company  Is 
that  the  service  performed  by  it  is  merely 
that  of  carrying  the  water,  and  that  dnce 
it  carries  the  water  for  all  the  landowners 
within  a  certain  district  the  service  Is  of  a 
public  character.  But  this  very  point  was 
likewise  advanced  in  the  Lake  Hemet  Case 
and  there  denied.  179  CaL  73.  175  Pac.  466, 
8  A.  L^  R.  249.  It  might  be  that  under  some 
circumstances,  possibly  under  circumstances 
closely  resembling  those  of  tbe  present  case, 
the  carriage  of  water  would  be  a  public  serv- 
ice. Where  a  company  Is  performing  a  serv- 
ice for  a  number  of  people  of  a  certain  class, 
and  obligates  itself  to  serve  those  who  come 
within  that  claas,  as  is  the  case  here,  it  Is 
not  always  easy  to  determine  whether  the 
service  Is  rendered  as  service  to  a  limited 
public  and  therefore  a  public  service,  although 
the  class  served  Is  but  a  limited  one,  or  is 
merely  an  aggregate  of  purely  private  serv- 
ices rendered  to  each  of  a  number  of  persona. 
In  such  a  case  the  view  of  the  parties  tbem- 
sdves,  or  the  intention  with  which  the  com- 
pany undertook  the  service,  may  well  be  of 
weight  in  determining  the  true  nature  of  the 
service.  In  the  present  case  it  is  fairly  plain 
that  tbe  water  company  was  not  organized 
and  did  not  enter  upon  its  task  of  serving 
the  landowners  with  any  intent  of  doing  so  as 
a  public  utility,  but  Just  the  contrary.  The 
company,  as  we  have  said,  wfis  organized  In 
1005,  and  in  the  arrangement  which  It  made 
with  the  land  company  tbe  riparian  rights  of 
the  landowners  were  expressly  reserved  to 
them,  and  it  was  provided  that  the  water 
company  should  act  only  as  their  agent  In 
diverting  the  water  from  the  Kings  river. 
Just  two  years  before,  this  court  had  decided 
the  case  of  HUdreth  v.  Monteclto,  etc,  Co., 
139  CaL  22.  72  Pac.  385,  and  the  language  of 
tbe  opinion  so  exactly  covers  the  arrangement 
made  by  tbe  water  company  here,  and  is  so 
dosely  followed  by  the  lanyaage  of  tbe  az^ 


Digitized  by  Google 


1054  108  PAOIFIO 

rangement,  Qiat  the  Inference  Is  strong  that 
the  arrangement  was  made  with  the  definite 
purpose  of  coming  within  that  language. 
The  court,  In  Hlldreth  v.  Hontedto,  etc.,  Co. 
8Bld  (139  Cal.  29,  72  Pac  808) : 

"Where  a  number  of  persona  owning  land  are 
each  entitled  to  take  water  from  a  coiamon 
■tream  or  aource,  for  nse  upon  their  respective 
tracts  of  laod,  either  virtue  of  an  appropri- 
ation under  the  Civil  Code  or  by  preBcription, 
or  as  riparian  owners,  the  water  right  of  each 
is  indiTidoal  and  several,  and  must  be  consid- 
wed  as  private  property  and  not  the  subject 
of  public  use,  although  the  persona  so  owning 
Interests  in  the  stream  are  very  aumerons  and 
their  lands  hidnde  a  large  neighborhood.  The 
owners  of  soch  water  rights  may  make  a  joint 
diversion,  and  may  carry  the  water  from  tbe 
point  of  diversion  in  a  common  conduit,  made 
with  common  fnnds,  and  in  such  a  case.  In  the 
absence  of  a  special  contract  to  the  contrary, 
they  will  be  the  owners  in  common  of  the  di- 
version works  and  conduits;  but  the  respective 
water  rights  will  remain  several  and  will  re- 
main private  property.  If  the.  persons  owning 
such  rights  see  fit  to  form  a  corporation  and 
delegate  to  sodi  eorporstfon  the  work  of  mak- 
ing tbe  diversion  and  distribution,  and  of  con- 
structing and  keeping  in  repair  the  dams  and 
conduits,  reserving  to  themselves  their  rights 
in  the  water,  as  was  done  In  this  case,  they  do 
not  thereby  dedicate  or  appropriate  to  public 
nse  the  water  thus  reserved  and  used  by  tbem. 
The  corporation  becomes  merely  tbeir  agent 
tor  the  purpose  of  serving  their  several  inter* 
ests,  BO  far  as  ibey  may  be  served  by  a  com- 
mon system  of  works;  the  water  remaining  tbe 
subject  of  individual  ownership  and  private  use 
as  before.  This  principle  was  decided  in  sub- 
stance in  McFadden  v.  County  of  Los  Angeles, 
74  Cal.  671,  and  It  was  also  recognised  in  Mc- 
Dsrmont  t.  Anaheim,  et&,  Co^  124  Gal.  114.'* 

It  is  perhaps  also  worthy  of  note  that  In 
fbe  case  before  as  tlie  water  company  did 
not  agree  m  bold  Itself  out  as  ready  to  trans- 
port any  and  all  water  for  even  the  limited 
number  of  persons  It  was  nndertaking  to 
«em.  The  only  water  which  tbe  company 
agreed  to  carry  was  the,  water  deliverable 
upon  tbe  stock  of  tbe  mutual  watet  comptuiy 
and  that  which  the  landownen  as  riparian 
owners  had  tbe  ligbt  to  take  from  ibe  Kings 
tlver.  In  otber  words,  eren  fm  the  limited 
class  it  i^reed  to  serve,  the  water  company 
did  not  agree  to  convey  any  water  that  ml^t 
be  offered  to  it 

[t,  I]  Our  conclusion,  fben.  Is  that  under 
the  arrangement  shown  tbe  relation  between 
the  water  company  and  the  landowners  was 
private  In  character,  and  not  that  of  a  pub- 
lic utility  and  consumers.  It  Is  urged,'  bow- 
ever,  that  any  question  as  to  tbe  cbaracter 
of  the  relation  is  concluded  by  a  previous 
order  of  the  Commlaslon,  which  became  final, 
holding  that  tbe  water  company  was  a  public 
utility,  and  that  tbe  landowners  are  estopped 
from  Questioning  the  fiict  because  of  their 
acquiescence  In  that  order,  meaning  by  ac- 
qulescoice,  apparently,  merely  that  the  order 
was  not  contested  and  was  allowed  to  becnne 
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final,  for  nothing  more  than  this  appears.  It 
seems  that  in  1918  some  of  the  landowners 
owning  lands  on  tbe  west  side  of  Kings  river 
applied  to  the  Railroad  Commission  for  an 
order  directing  the  water  company  to  convey 
to  that  side  of  tbe  river  and  there  distribute 
a  pro  rata  proportion  of  the  water  received 
upon  the  mutual  water  company's  stock, 
which  water  had  theretofore  been  distribut- 
ed only  to  lands  on  the  east  side  of  tbe  riv- 
er. The  application  to  the  Commission  was, 
of  course,  necessarily  based  on  the  assertion 
that  the  company  was  a  public  utility,  and 
for  that  reason  subject  to  the  Jurisdiction  of 
the  Commission.  The  company  denied  that  It 
was  a  public  utility,  but  took  the  position 
that  the  issue  was  really  between  east  side 
and  west  side  landowners,  and  that  it  was 
not  concerned.  Certain,  at  least,  of  the  east 
side  landowners  resisted  tbe  appUcatioa. 
The  Commission  decided  that  the  company 
was  a  public  utility,  but  denied  the  relief 
asked  for.  The  daim  now  is  tiiat  this  de- 
cision as  to  the  character  of  tbe  company  is 
res  Judicata.  There  is  more  than  one  answer 
to  this,  but  one  alone  need  be  given.  It  is 
that  the  Commission  is  not  a  Judicial  tribu- 
nal in  the  strict  sense,  although  many  of  Its 
functions  are  quasi  Judicial,  so  that  its  or- 
ders are  not  Judgments,  and  In  particular  its 
findings  of  fact  are  not  adjudications,  and 
facts  found  by  it  are  not  res  Judicata  and 
as  such  finally  and  conclusively  established 
between  the  parties  for  all  purposes. 

The  Commission  is  essentially  an  adm&ila- 
trative  and  legislative  tribunal,  and  not  a 
court  It  frequently  has  to  bear  evidence 
and  determine  for  Its  own  guidance  qnestlons 
of  &ct.  Just,  for  example  as  a  board  of  su- 
pervisors frequently  bas  to  do,  but  that  it 
must  do  these  and  similar  things  as  a  court 
does  than  does  not  make  it  a  court  or  change 
tile  character  of  Its  decrees  from  administra- 
tive or  legislative  orders  Into  Judicial  Judg- 
ments. Their  character  In  tbia  respecf  Is  not 
affected  by  tbe  provision  of  section  0S  of  tbe 
PublU  Utilities  Act  (St  [Ex.  Bess.]  1911.  p.  54), 
that  "In  all  *  *  *  collateral  proceedings 
the  orders  and  decisions  of  the  OommissiMi 
which  have  become  final  shall  be  condnslve." 
There  may  poeidbly  be  some  doubt  as  to  Jost 
what  the  full  effect  of  tiiis  statutory  provi- 
O/m  Is,  but  giving  It  tbe  fullest  effect  to 
wbldi  It  can  reasonably  be  dalmed  tt  Is  a- 
titied.  It  goes  no  further  than  providing  that 
the  orders  snd  decialoufl  of  tSie  Gommlssioa 
are  condudve  for  the  purposes  for  which 
they  are  made  The  point  here  Is  that  tbcy 
are  not  mode  for  tbe  purpose  of  adjudicating 
between  litigants.  For  exarople,  assuming 
that  tbe  statute  should  have  fuU  effect  it 
would  follow  that  the  previous  wAer  of  the 
G<munlasl<m  could  In  no  yiian  be  attadffid  or 
its  operation  prevented  in  the  present  pco- 
ceedlngs.  Tbe' point  Is  that  it  is  not  sonsbt 
to  do  this,  a&d  our  ruling  that  the  water 
company  is  not  a  public  utility  does  not  do  it 
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That  order  stands,  and  It  would  stand  even 
U  It  had  been  an  order  directing  tbe  com- 
pany as  a  public  utility  to  do  sometbiDg. 
But  the  c^ratlon  of  the  order  and  Its  full 
recc^ltlon  as  a  final,  existing,  and  effective 
order  does  not  InvolTe  or  mean  more  as  to 
questlona  of  fact  determined  by  the  Commis- 
sion In  making  the  order  than  that  such  gues- 
tiona  are  conclusively  determined  for  the  pur- 
poses of  the  validity  of  the  order.  If  the 
previous  decision  of  the  0<nnmlssion  that  the 
water  company  involved  here  were  a  public 
utility  had  been  necessary  for  the  order 
which  it  made,  which  It  was  not,  that  fact, 
assuming  that  the  fullest  effect  should  be 
given  to  the  statute,  would  be  deemed  con- 
cluslrely  established  so  far  as  questioning 
the  ralidity  of  the  order  or  Its  effective  op- 
eration is  concerned,  bnt  no  farther.  The 
peculiar  effect  of  a  determination  of  fact 
operating  to  conclude  the  question  for  other 
purposes  than  those  of  the  very  proceeding 
In  which  the  determination  is  made  Is  con- 
,  fined  to  strictly  Judicial  determinations  aloaa, 
'  and '  an  order  of  the  Commission  la  not  of 
that  character. 

[7]  As  to  the  contention  that  the  landown- 
ers acquiesced  In  the  determination  of  the 
Commission  as  to  the  character  of  the  water 
company,  the  answer  is  that  It  is  wholly  Im- 
material whether  they  did  or  not,  unless  by 
reason  of  the  Comndsslon's  order  and  the 
acquiescence  of  the  parties  In  it  the  relation 
between  the  company  and  the  landowners 
was  changed.  If  the  Commission  had  held 
that  the  water  company  was  a  public  utility, 
and  then  it  and  the  landowners  had  not  only 
acquiesced  in  the  order,  that  is,  failed  to 
question  it,  but  had  proceeded  upon  the  basis 
that  the  company  was  a  public  utility,  then 
and  there  the  relation  of  public  utility  and 
consumers  would  have  come  Into  existence 
between  them,  regardless  of  whether  it  bad 
previously  existed  between  them  or  not  This, 
and  this  alone.  Is  the  point  of  Franscloni  v. 
Soledad,  etc.,  Co.,  170  Cal.  221,  149  Pac  161, 
and  Van  Hoosear  v.  Railroad  Commission, 
191  Pac.  1008.  Nothing  of  this  sort  appears 
in  the  present  case.  The  Railroad  Commis- 
sion denied  the  relief  which  the  west  side 
landowners  asked,  bo  that  the  company  and 
the  landoiniers  proceeded  as  before  under  the 
previously  existing  arrangement  between 
them,  and  as  a  consequence  without  change 
in  their  respective  rights  or  in  the  relaticm 
bet^'een  them.  That  relation  must,  as  we 
have  said,  be  held,  on  the  authority  of  Allen 
V.  Railroad  Commission,  not  to  be  one  of  pul^ 
lie  utility  and  consumers,  and  consequently 
not  within  the  Jurisdiction  of  the  Commis- 
sion. 

The  order  of  the  Railroad  Commission  is 
annulled. 

We  cmcar:  ANOEXIiOm,  a  X;  SHAW, 
J.;  WILBUR,  J.;  SLOANB,  J.;  LENNON, 
J.;  LAWLOR,  J. 


aa6  Cal.  U7> 

SOUTHERN  PAC.  LAND  CO.  V.  MESERVE 
•taL  (L.  A.  6348.) 

(Supreme  Conrt  of  California.  June  14,  1021. 
Behearinr  Denied  July  14.  1921.) 

1.  Pnbllo  laads  14(6)— Patent  made  par- 
tuant  to  grant  presumed  to  cover  land  cov- 
ered by  grant. 

In  an  action  to  qniet  titie,  in  which  plain* 
tiff  claimed  tiUe  under  a  patent  made  pursnant 
to  the  grant  from  the  United  States  to  the 
Sonthem  Padfle  Railroad  by  Acts  Cong.  July 
27^  1S66,  1 18,  and  March  8,  ISn.  |  23.  which 
grant  covered  only  odd-numbered  aectiODS,  it 
will  t>e  presomed  that  the  land  is  in  an  odd- 
numbvred  section;  the  patent  itself  being 
prima  fade  evidence  thereof,  shifting- the  bur- 
den upon  defendants  of  proving  the  contrary. 

2.  Evideaoe  «»83(l)~Offiolal  doty  pruamed 
to  have  been  duly  perfornod. 

Official  duty  wiH  be  presumed  to  have  bem 
duly  performed. 

3.  Evifoaoa  ^335(2)— Map  ef  resurvey  betd 
oonpataat  to  show  saetloa  la  wbieh  traot  af 
land  was  sitaated. 

In  an  action  to  quiet  titie,  in  whidi  plain- 
tiff claimed  under  a  patent  issued  pursuant  to 
a  grant  from  the  United  States  to  the  South- 
ern Pacific  Railroad  under  Acts  Cong.  July  27, 
1866,  S  18,  and  March  8,  1S71,  S  23,  a  map  of 
a  resurvey  under  Act  Cong.  March  S,  1909  (U. 
S.  Comp.  St.  I  4824),  held  competent  to  prove 
the  section  In  whieh  tlie  land  was  aitnated. 
where  the  map  was  made  for  the  purpose  of 
ascertaining  tbe  tracts  listed  for  patent  under 
such  grant,  and  where  defendants'  only  claim 
was  under  a  desert  entry  shown  to  have  been 
canceled. 

4.  Evideaoe  «a346— Jadiclal  aottoa  taken  of  a 
letter  ef  lastnietlont  from  oonnilssloner  of 
land  oflloe  to  United  Ststes  sarveyor  general. 

The  court  will  take  Judicial  notice  of  a  let- 
ter of  instructions  from  the  commissioner  of 
the  land  office  to  the  United  States  surveyor 
general  regarding  the  resurvey  It  made  onder 
Act  Cong.  March  8.  1909  (U.  8.  Comp.  St 
S  4824). 

5.  Use  and  oooupatlon  ^slO— Finding  as  to 
valne  of  use  of  land  wroagfaily  ocoaplsd  held 
excessive. 

In  action  for  damages  for  wrongful  occu- 
pation of  land,  where  the  use  of  the  land  was 
of  no  value  without  water,  and  where  the  only 
water  available  was  that  owned  by  tbe  defend, 
ants,  finding  fixing  the  value  of  the  use  of  the 
land  during  the  occupation  as  f200  per  year 
under  CSv.  Gqde,  |  3%t4,  hctd  excessive  in  that 
the  computation  made  allowed  plaintiff  damages 
for  the  use  of  the  water  which  was  defendants' 
own  property;  the  use  of  the  land  without 
water  being  ^thout  valne. 

D^artment  1. 

Appeal  from  Snperlor  Conit,  Imperial 
County;  Franklin  J.  Cole^  Judges. 

Action  by  the  Sonthem  Padfle  Land  Com- 
pany, against  Alvin  R.,  B.  A.,  and  H.  W. 
Meserve.  Judgment  for  plaintiff  against  the 
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two  last  named  defendants,  and  fbesy  appeal 
Beversed. 

Gonkllng  &  Brown,  of  El  Centro,  and  Me- 
serve  &  Meserre,  of  Los  Angeles,  for  appel- 
lants. 

Frank  Thun^  d  San  Frandaot^  fOr  re- 
BpODdent 

SHAW,  J.  This  Is  an  action  to  recover 
possession  of  a  tract  of  land,  to  quiet  title 
thereto,  and  for  damages  for  tbe  wittiboldiug 
of  posssesBlon  thereof  by  the  defendants. 
The  action  was  dismissed  as  to  Alvln  R. 
Meserre,  and  Judgment  was  given  fbr  plain- 
tiff against  the  other  defendants,  from  which 
Judgment  said  defendants  appeaL  TSm 
pleading  findings,  and  Judgment  were  In 
the  usual  form.  The  claim  of  the  appellants 
Is  that  the  findings  and  Judgment  relating  to 
the  title  to  l^e  land  and  damages  are  con- 
trary to  the  evidence.  The  finding 'Ctmcem- 
ing  title  is  that  the  plaintiff  vmt  Uie  owner 
of  the  land  and  was  entitled  to  the  ezcluslve 
poeaesslon  thereof,  and  that  the  defendants 
bad  no  right,  title,  or  Interest  therein.  The 
land  in  controversy  Is  described  as  the 
southeast  quarter  of  the  southwest  quarter 
of  tract  188,  township  13  south,  range  14 
east,  San  Bernardbio  meridian,  as  shown  by 
the  plats  of  existing  official  surveys  of  the 
United  States. 

[1  ]  The  evidence  shows  a  strai^t  chain  of 
title  to  the  plaintiff  based  on  a  patent  from 
the  United  States  to  the  Soutbern  Pacific 
Railroad  Company,  executed  on  November  9, 
1916.  Tbia  patent  was  made  In  pursuance  of 
the  grant  from  the  United  States  to  the 
Southern  Pacific  Railroad  Company  made  by 
the  acts  of  Congress  of  July  27.  1866,  and 
March  S,  1871  (14  U.  S.  Stats.  292,  %  18; 
16  0.  S.  Stats.  573,  {  23).  This  grant  covered 
only  odd-numbered  sections  of  land.  The 
patent  from  the  United  States  to  the  South- 
em  Pacific  Railroad  Company  included  the 
particular  tract  in  controversy  as  a  part  of 
tract  188  of  township  IS  south,  range  14  east, 
San  Bernardino  meridan.  The  patent  does 
not  on  its  face  show  that  tract  188  was  in  an 
odd-numI>ere(l  section.  Upon  the  theory  tbat 
the  acta  of  Congress  aforesaid  do  not  au- 
thorize a  patent  to  the  railroad  company  of 
land  not  In  an  odd-numbered  section,  ap- 
pellants claim  that  in  order  to  malie  the  pat- . 
ent  valid  plaintiff  should  have  proved  that 
the  tract  claimed  was  a  part  of  some  odd- ; 
numbered  section,  and  they  contend  that 
there  was  no  evidence  of  tbat  fact  There 
are  two  answers  to  this  objection. 

[2]  There  is  a  presumption  that  official 
duty  has  been  duly  performed.  Since  the 
proper  officers  of  the  United  States  selected 
and  listed  this  land  as  a  part  of  the  land 
covered  by  said  grant  and  issued  the  patent 
accordini^ly,  the  patent  Itself  is  prima  facie, 
and  in  this  form  of  action  perhaps  conclu- 
sive, evidence  tbat  the  land  was  indindcd  in 


an  odd^umbered  section  according  to  the 
survey  of  1856,  the  survey  In  force  at  the 
date  of  said  acts.  If  that  fact  was  necessary 
to  the  validity  of  the  patent  If  In  a  col- 
lateral attack,  such  as  the  one  here  made, 
the  patent  Is  conclusive  up<m  this  point, 
there  is  no  more  to  be  said.  If  it  Is  <mly 
prima  fade  evidence  of  the  fitct.  It  Is  suffi- 
cient, for  in  that  event  it  puts  the  burden 
on  the  defendants  to  prove  the  contrary, 
and  they  introduced  no  evidence  on  the  sub- 
ject 

[3, 4]  The  other  answor  is  that  a  map 
from  the  government  records  was  givai  in 
evidence,  showing  that  the  land  in  contro- 
versy is  part  of  section  5  of  said  township 
and  range.    Appdlants  contend  that  this 
map  was  not  competent  evidence,  because, 
as  they  claim,  it  was  a  resorvey  made  under 
the  act  of  March  8, 1009,  (35  U.  S.  Stats.  845 
[U.  8.  Gomp.  St.  i  4824]),  which  act  provides 
that  no  resanrey  made  thereund»  "shall  be 
so  executed  as  to  Impair  the  bona  fide 
risbts  or  claims  of  any  daimant,  entxymaii. 
or  owner  of  lands"  affected  tbereb^.  *  The 
map  itself  shows  tiiat  the  survey  wlildi  It 
ddineates  was  made  In  February  and  Bfarch 
in  the  year  1912.    A  lettet  of  lastructiflna 
from  the  commissioner  of  the  land  office  to 
the  United  States  surveyor  general  in  Cali- 
fornia regarding  this  alleged  reaurvey,  oi 
wbidi  letter  we  may  take  Judidal  notice  (8. 
P.  Co.  v.  Llpman,  148  OaL  481«  S3  Pac  445; 
S.  P.  B.  B.  Co.  T.  Wood,  124  GaL  485.  57  Pa& 
388),  under  date  of  August  14,  1912,  tdiows 
that  the  map  was  made  for  the  purpose  of 
ascertaining  and  designating  the  tracts  oC 
land  in  certain  townships,  Indndlng  ttie  one 
in  controrersy,  whliA  under  the  grant  atore* 
said  had  been  selected  ^d  lIstM  tor  pat«t 
to  the  Southern  Pacific  Batlroad  Cmnpany 
under  said  grant    Furthermore,  the  only 
interest  which  the  defendants  claim  In  de- 
fense was  imder  a  desert  land  entry  made 
by  Alvin  R.  Meserve  In  1907,  and  the  evi- 
dence shows  tbat  on  appeal  by  Meeerve  to 
the  secretary  of  the  Interior  this  entry  was 
canceled  on  February  28,  1912,  prior  to  the 
completion  of  said  resurvey  and  prior  to  the 
Issuance  of  the  patent  to  the  Southern  Pa- 
cific  Railroad  Company.    It  w6uld  seem, 
therefore,  that  whatever  may  be  the  state  of 
the  title  of  tbe  plaintiff,  tbe  defendants  bad 
no  title  whatever  except  such  as  comes  from 
tbe  bare  possession  at  the  time  said  resurvey 
was  made,  and  hence  the  same  could  not  loi- 
pair  their  rights.    Under  any  view  of  the 
case,  therefore,  the  finding  that  the  title  was 
in  the  plaintiff  was  fully  sustained  by  the 
evidence. 

On  the  subject  of  damages,  tbe  findings  are 
tbat  the  action  was  begun  on  November  VS, 
1916 :  that  during  the  three  years  Immediate- 
ly preceding  that  date  the  two  app^anis 
were  occupying  the  land  without  the  consent 
of  the  plaintiff  and  were  withholding  posicfl- 
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slon  tbereof  from  tbe  plaintiff ;  tbat  tbe  val- 
ae  of  the  nse  of  the  said  land  during  said 
occupation  was  $200  per  year.  The  Judg- 
ment awards  plaintiff  damages  "at  the  rate 
of  $200  per  annum  from  November  16,  1913, 
until  surrender  of  poeaeeslon  by  said  defod- 
ants  to  plaintiff." 

The  only  witness  on  tbe  subject  of  value 
testified,  on  examination  in  cblef^  that  the 
value  of  the  use  of  the  land  In  the  condition 
It  was  In  during  tbe  said  period  was  f200 
POT  year.  On  crofis-examlnation  he  said  tbat 
tbe  land  wu  desert  land,  and  that  the  use 
thereof  was  of  no  valae  whatever  unless 
water  was  applied  thereto  for  irrigation, 
that  said  defendants  had  used  water  on  the 
land  during  said  period,  and  that  the  value 
f^yea  by  the  witness  was  the  value  of  the 
use  with  water.  It  further  speared  that 
said  defakdants  w««  able  to  get  watOT  on 
the  land  solely  because  th^  owned  stodc  In 
Imperial  Water  Company  Na  4,  tbat  no  wa- 
ter for  use  on  said  land  couM  be  obtained 
except  from  said  ctnnpany,  n<w  1^  any  one 
from  said  company  tmlem  he  was  the  owner 
of  stodc  of  said  company,  and  that  the  plain- 
tiff Ttever  owned  any  such  stock.  There  was 
further  testimony  to  tbe  effect  that  during 
said  period  the  land  could  not  have  been 
rented  at  all  unless  the  owner  could  boy 
stock:  from  said  company  so  as  to  obtain 
water  therefor.  It  also  appeared  tbat  the 
plaintiff  might  have  been  able  to  obtain  wa- 
ter stock  from  said  company  by  paying  the 
price  therefor. 

[S]  It  is  claimed  by  the  appellants  tbat 
tbls  evidence  showed  that  the  damages  al- 
lowed were  excessive.  Their  tbeory  Is  that 
the  value  shown  by  the  evidence— $200  per 
year — Is  composed  of  two  dements:  First, 
the  value  of  the  use  of  the  land ;  second,  the 
valne  of  the  use  of  the  water;  tbat  water 
for  use  on  land  Is  a  species  of  real  property; 
that  the  plaintiff  owned  no  vater  at  all, 
whereas  the  defendants  were  owners  there- 
of; and  that  the  computation  made  by  the 
court  allows  plaintiff  damages  for  the  use  of 
defendants'  property.  We  see  no  escape 
from  this  ccKQClualon.  It  appears  from  the 
evidence  that  the  stock  of  Imperial  Water 
Company  No.  4  was  valuable  anfl  could  not 
be  had  without  the  payment  of  money— how 
much  does  not  appear.  It  is  obvious,  how- 
ever, from  the  circumstances  that  the  use  of 
the  land  was  of  no  value  without  water,  and, 
as  water  was  not  available  from  any  other 
source,  that  the  water  stock  would  probably 
be  worth  as  much  as  the  laud. 

^e  measure  of  damages  for  tbe  wrongful 
occupation  of  land  Is  the  value  of  Its  use 
during  the  time  of  such  occupation.  Civ. 
Code,  S  S334.  In  the  circumstances  here 
appearing  this  would  not  be  tbe  value  of  the 
use  of  both  the  land  and  the  water.  The 
plaintiff  should  have  been  required  to  prove 


the  rental  value  of  the  land  alone,  taking 
Into  consideration  the  possibility  and  the  ex- 
pense of  getting  water  thereon.  That  was 
its  condition  when  defendants  took  posses- 
sion. The  appiicatlon  of  the  defendants' 
water  right  to  tbe  land  was  not,  under  the 
conditions  existing  in  that  locality,  strictly 
speaking,  an  Improvement  on  the  land;  In 
^ect.  It  was  a  combination  or  union  of  two 
properties — water  and  land — the  first  owned 
by  d^Mkdants;  tbe  second  by  plaintiff.  It 
does  not  appear  that  the  water  stock  ever 
became  attached  to  or  appurtenant  to  the 
land.  ApparenOy  It  remains  the  property  of 
defoidants.  The  plaintiff  was  entitled  only 
to  the  value  of  the  use  of  that  which  be- 
longed to  It.  The  possibility  that  the  plain- 
tiff or  Its  tenant  eonld  have  procured  water 
by  buying  tbe  water  stock  was  a  drcnm- 
stance  which  would  tend  to  Increase  the 
rental  value  of  the  land.  That  value,  so 
Increased,  would  be  all  that  the  plaintiff 
should  have  been  allowed  to  recover  in  tbls 
cas&   Tbe  damages  appear  to  be  ^cesslve. 

We  are  not  to  be  understood  as  approving 
the  form  of  the  Judgmrat  on  tbe  subject  of 
damages,  as  above  quoted. 

We  find  no  reason  for  disturbing  the  find- 
ing with  respect  to  the  title  to  the  property. 
It  will  be  necessary,  however,  that  there  be 
a  new  trial  of  tbe  issue  on  the  subject  ot 
damages,  and  there  should  be  a  reversal  tor 
that  purpose  alone. 

It  is  ordered  that  the  Judgment  be  re- 
versed, that  the  cause  be  remanded  for  a 
new  trial  on  the  issue  of  tbe  subject  of  dam- 
ages, and  for  further  proceedings  In  accord- 
ance with  this  opinion. 

We  concur:    OLNET,  J.;   LA.WLOB,  J. 


(186  Cat.  162) 

STORY  V.  RICHARDSON.  State  TrtOksrar 
(twe  oasei).  (Sao.  3061,  8062.) 

(Supreme  Court  of  California.  June  15,  1921.) 

1.  CoBstKtrtlDsal  law  «=»I6— Censtttatlesal 
provision  must  be  Interpreted  la  oeasoaaaea 

with  objects  and  pnrposes. 

Where  constitutloDal  provisIooB  are  not 
free  from  doubt,  they  must  be  interpreted  as 
nearly  as  possible  in  consonance  with  the  ob- 
jects and  purposes  in  contemplation  at  the 
time  of  their  adoption. 

2.  ConstltotionaJ  law  <s=9te— Court,  In  oonstrn- 
Ing  amblgaous  provision,  may  consider  oondl- 
tlons,  institutional  convention's  debates,  ete. 

In  aid  of  the  Interpretation  of  terms  ot  a 
constitutioDa]  provision  not  entirely  free  from 
doubt,  the  court  may  consider  conditions  exist- 
ing prior  to  and  at  the  time  ot  adoption  of  the 
provision  under  consideration,  the  debates  in 
the  constitutional  convention,  and  the  printed 
arguments  for  and  against  the  provl^n  sub- 
mitted to  the  people  at  the  pons. 
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3.  Taxation  ^38^— ProvI»ioii  of  Constitutron 
for  taxation  of  gross  racalp>ts  applloable  only 
to  pubilo  ntimies. 

The  prorisioD  of  Co  net  13,  {  14,  adopt- 
ed in  1910^  for  taxation  of  electric  companies  in 
proportion  to  rroas  receipts,  la  api^cable  only 
to  public  atiUtiea. 

4.  Taxation  «=>382— Owner  of  offloe  building 
not  a  "pHbilo  vtlllty  ongaged  In  traBsmlsslan 
or  sale  of  •laotrleHy"  witbin  Constttatlett. 

Owner  of  a  12-8tor7  office  building  in  a  city. 
In  the  sub-baaement  of  wUdi  were  located 
three  125-bDrsepower  boilers,  pumping  engines, 
lightins  engines,  etc.,  to  supply  tenants  occupy- 
ing tbe  building  with  light,  heat,  hot  water, 
elevator,  and  cleaning  service,  though  during 
one  year  he  supplied  electrical  energy  and 
steam  to  individuals  not  tenants,  but  occupying 
property  in  the  vicinity  of  the  building,  /leld 
not  a  public  utility  engaged  in  fhe  transmis- 
sion or  sale  of  electridty  within  Oonat  art.  13, 
I  14,  providing  for  taxation  in  pn^ition  to 
gross  receipts  of  puUic  utilities,  despite  the 
definition  of  public  utility  in  the  Public  Utility 
Act.  I  2. 

In  Bank. 

Appeals  from  Sapeilor  Conzt,  Sacramento 
County ;  Peter  J.  Sheilds,  Judge. 

Action  by  Walter  P.  Story  against  Friend 
William  Richardson,  Treasurer  of  tbe  State 
of  California.  From  the  Judgment,  botb  par- 
ties ai^ieaL  Reversed  in  part  and  affirmed  In 
part 

U.  S.  Webb  and  Frank  L.  Oneiena,  both 
uf  San  Francisco,  tor  appellant 

Amend  &  Amend,  of  Los  Angeles,  few  re- 
bpondent. 

LENNON,  J,  This  action  was  brought  for 
libs  purpose  of  having  an  aasessment  declar- 
ed null  and  void,  and  to  recover  from  the 
Treasurer  of  tbe  State  of  California  the 
amount  of  a  tax  paid  by  plaintiff  pursuant 
to  sal4  asseaament,  and  under  protest. 

The  plaintiff,  Walter  P.  Story,  is  tbe  owner 
of  a  12-8tory  office  building  in  tbe  dty  of 
Los  Angeles,  In  the  sub-basanrat  of  which 
are  located  three  125-horBepower  b<HIers, 
pumping  engines,  lighting  engines,  vacuum 
sweeper  engines,  a  hot  water  heatOT,  filtering 
machinery,  house  pnmpa,  etc  This  machin- 
ery and  equlpmetat  wwe  placed  In  the  build- 
ing at  tba  time  of  Its  oonstructlm,  for  the 
pui^oBe  of  supplying  Oie  tenants  occupying 
the  building  with  Ught,  beat,  bot  watw,  ele- 
vatOT  and  cleaning  swrtce,  and  have  ever 
since  been  ao  used.  During  the  year  1010,  in 
addition  to  furnishing  sndh  service  to  the 
tenants  of  the  buildlnft  plaintiff  supplied 
electrical  energy  and  steam  to  certain  In- 
dividuals, s<Hue  of  whom  vr&ce  not  tenants 
of  the  Walter  P*  Story  building,  but  occupied 
property  in  tbe  vicinity  of  that  building. 

The  terms  of  these  sales  were  arranged  by 
private  contract  between  plaintiff  and  pur- 
chasers; plaintiff  possessed  no  franchise,  and 
neither  the  operation  of  the  plant  nor  the 


sales  in  question  were  regulated  In  any  man- 
ner by  any  public  utility  commission  or 
body.  The  state  board  of  equalization  levied 
a  tax  upon  tbe  said  machinery  and  equip- 
ment in  plaintiff's  building  equal  to  5.6  per 
cent  of  the  gross  sums  received  from  tbe 
s[)eclal  sales  of  electrical  energy  and  steam 
for  the  year  1916,  wblch  gross  returns 
amounted  to  ¥6,040.13  and  $7,618.77,  respec- 
tively. Plaintiff  claims  tliat  this  tuation 
was  unauthorized,  and  that  he  is  entitled  to 
recover  tbe  amount  thereof.  Tbe  trial  court 
held  that  plaintiff  was  not  entitled  to  recover 
the  tax  based  upon  the  gross  sales  of  dec- 
trical  energy,  but  tliat  the  tax  based  upon  the 
gross  sales  of  steam  was  without  authority, 
and  void.  Plaintiff  and  def«idant  have  each 
appealed  from  those  portions  ot  the  lodg- 
ment which  are  adverse  to  them. 

Section  14  of  article  IS  of  the  Ooustitn- 
tlon  ct  Callffnnla  provides: 

"Taxes  levied,  asaessed  and  colleeted  as  here- 
inafter provided  apon  railroads,  *  •  •  car 
companies,  *  *  *  companies  doing  expreas 
business  on  any  railroad,  steamboat  vessel  or 
stage  line  in  this  state;  telegraph  companies: 
telephone  companies;  companies  engaged  in  the 
transmission  or  sale  of  gas  or  electridty:  ia- 
snrance  companies ;  banks,  banking  assoda- 
tiona,  savings  and  loan  societies,  and  tmst  com- 
panies; and  taxes  upon  all  francUses  of  every 
kind  Mid  nature,  aliall  be  entirely  and  exdu- 
aively  for  state  purposes,  and  shall  be  levied, 
assessed  and  collected  in  the  manner  herein- 
after provided.  The  word  'companies'  as  i»ed 
in  this  sectiui  shall  indnde  persons.  •  •  •  ■* 

Subdivision  "a"  of  this  section  of  tbe  Gon- 
stltution  provides  that  the  railroads,  car  com- 
panies, express  companies,  telegraph  compa- 
nies, gas  and  electric  companies  previously 
mentioned  shall  annually  pay  a  tax  upon  tbe 
property  used  exduslvely  In  the  operation  of 
their  business  in  this  state;  the  amount  of 
which  tax  shall  equal  certain  percentages  of 
the  gross  recelpla  of  said  cranpanles;  and 
that— 

"Such  taxes  shall  be  In  lieu  of  all  other  taxes 
and  licenses,  state,  county  and  municipal,  upon 
the  property  above  enumerated  of  audi  com- 
panies except  as  otherwise  in  this  section  pro- 
vided." 

Defendant  claims  that  this  section  of  the 
ConstltatifHi  confers  upon  the  state  the  power 
to  levy  uptm  K^alntlfPs  property  tbe  tax  as- 
sailed in  the  instant  case.  ContrOverUng 
this  contontlon,  plaintUt  assets  that  the  sec- 
tlffli  permits  tbe  state  to  tax  tlie  property  of 
only  those  c(«npanles  or  persons  engaged  in 
the  transmlBstoa  or  sale  <k  dectrlcity  opiat- 
ing as  public  utilities,  and  ttiat  idaintiff  ii 
not  a  public  utility,  and  tberetaxe  not  taxable 
under  the  section. 

[1-S]  Where  terms  of  a  oonsUtntlonal  ivo- 
vlsion  are  not  entirely  free  frran  doubt  th^ 
must  be  interpreted  as  nearly  as  possible  In 
consonance  with  the  objects  and  purposes  in 
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contemplation  at  the  time  of  their  adoption. 
Accordingly  it  was  been  hdd,  In  aid  of  the 
Jntttpretatlon  of  sudi  terms,  that  the  court 
may  ccHisldtt  coitions  exlattog  prior  to  and 
at  the  time  of  ttie  ad«ptlai  of  the  eootIsIou 
under  conslderatlMi,  the  debates  In  a  consti- 
tutional conventioii,  and  the  printed  argu- 
mentB  for  and  against  the  provision  submit- 
ted to  the  people  at  the  polls.  Hattw  of  Bus- 
sell.  163  Gal.  668.  120  Pac.  87S,  Ann.  Gas. 
1914A.  152;  Older  t.  Snperi<v  Gonrt,  U7 
Gal.  770,  100  Pac  478;  Fadllc  Oas  ft  Elec- 
tric Co.  T.  Ind.  Acc  Ctnun.,  180  Oal.  401,  BOl, 
181  Pae.  788.  -  The  provision  ot  the  ConstI< 
tntlon  here  under  consideration  was  adopted 
by- the  pec^le  of  the  state  at  the  election  of 
November,  1910,  as  the  rescdt  of  a  moremoit 
to  separate  state  and  local  taxation.  In 
1906  a  commission  was  authorized  to  Inves- 
tigate the  system  of  revorae  and  taxfftioa 
In  force  in  this  state,  and  reeconmend  a  re- 
vision thereof.  Stats.  190S,  p,  S90.  The  cmn- 
misdon  appitoted  proposed  an  am«idment  to 
the  Constitution.  Report  of  the  C(aiimi8BloD 
cm  Bevenne  and  Taxation  of  the  State  of 
CaUfomla.  1906.  vol.  II,  Appendix  to  Jouiv 
nals  of  Saute  and  AaaeaMj  at  Oalifomla, 
^  session  1907.  In  1910,  after  some  alteratloDS, 
the  amendment  was  submitted  to  the  people, 
and  adopted  by  ttiem.  The  amaidmait  as 
ad(H>ted  was  fundannentally  the  same  ^  that 
proposed  by  the  conmiisdon  In  its  report  in 
1906,  and  that  report  may,  therefore,  be  con- 
sidered in  determining  the  meaning  of  doubt- 
fnl  provisions.  The  commission  recomnvend- 
ed  a  separatl<m  at  the  sources  of  state  and 
county  tev&me,  and  that  the  property  of 
certeln  "public  utHitles"  and  certain  "other 
corporations,*'  namely,  banks  and  insurance 
companies,  be  taxed  solely  for  the  lieneflt 
of  tho  state. 

The  theory  of  the  report  was  that  an  ad 
valorem  system  of  taxation  was  unsatisfac- 
tory, In  that  It  failed  to  distribute  equally 
the  burden  of  taxation,  particularly  In  view 
of  the  fact  that,  in  certeln  cases,  such  as 
public  utilities,  banks,  and  insurance  com- 
panies, the  greatest  value  lay  In  the  extent 
and  nature  of  operation  rather  than  In  the 
Intrinsic  worth  of  separate  Items  of  property. 
Accordingly,  a  uniform  scheme  was  proposed 
for  the  texatiOD  of  certain  enumerated  public 
utilities,  including  electrical  companies,  and 
that  system  was  that  the  tax  should  equal  a 
certain  percentege  of  gross  receipts;  special 
methods  were  prescribed  for  the  tezation  of 
banks  and  Insurance  companies.  Throughout 
the  report  electrical  companies  were  classi- 
fied and  discussed  as  one  group  of  "public 
utUlttes"  to  be  tezed  upon  gross  receipts.  In 
the  printed  argumente  submitted  to  the  vot- 
ers In  1910,  at  the  time  the  constitutional 
amendment  was  voted  upon,  the  "gross  re- 
ceipts" method  of  taxation  was  advocated 
solely  for  public  utilities.  It  is  clear,  both 
from  the  report  of  the  commission  prt^oslng 
the  amendment,  and  the  arguments  advanced 


to  those  voting  upon  the  adoption  of  the 
am«idment,  as  well  as  from  the  nature  of 
the  amendment,  that  the  provision  for  texa- 
tion  in  pn^rtion  to  gross  recite  is  ap- 
plicable mly  to  public  ntUlties.  In  discuss- 
ing the  amendment,  the  cases  have  gen^nlly 
assumed  that  the  tax  upon  gross  rectipte  was 
limited  to  public  utilltlea.  althou^  the  pre- 
cise question  has  never  biefore  been  presented 
for  decision.  San  Francfaco  v.  Padflc  Tele- 
phone &  Telegraph  Co.,  166  Gal.  244.  247, 
135  Pac  071;  F&dflc  Gas  &  Blectrical  Co. 
V.  Roberts.  168  Cat  420, 14S  Pac.  700. 

[4]  Plaintifl  Is  also  correct  In  bis  oontrai- 
ttott  that  he  Is  not  a  public  ntUi^  "engaged 
In  the  transmission  or  sale  <tf  *  *  *  tiec- 
trifdty**  vrithin  the  meaning  of  said  section 
14  of  artide  XIII  of  the  stete  Gonstitutkm. 
He  is  not  ragaged  to  the  sale  and  distribu- 
tion of  electricity  to  the  public  at  large,  or 
any  portloa  thereof,  as  sndi.  It  appears  that 
plaintiff  furnished  electrical  energy  under 
special  contract  to  certain  occupant?  ot  his 
own  building  and  to  tbe  occupants  an  ad- 
joining building.  Th\B  was  the  ntent  of  bis 
special  sales  of  electrical  energy. 

"The  teat  is  *  *  *  whether  tbe  public  has 
a  lecal  right  to  tbe  use,  which  cannot  be  gain- 
said, or  denied,  or  wltiidrawn,  at  the  pleasure 
of  the  owner.**  Sinner's  Market  Co.  t.  B.  B. 
Co..  142  Pa.  580,  21  Atl  989.  900. 

"The  essential  feature  of  a  public  use  is  that 
it  is  not  confined  to  privileged  iodividuaia,  but 
is  open  %o  the  indefioite  public.  It  in  this  in- 
definitenesa  or  uoreatricted  quality  that  gives 
it  its  public  character."  Thayer  v.  Califoruia 
Development  Board,  164  Cal.  117.  127,  128 
Pac.  21,  25. 

There  was  no  such  graeral  offer  on  the 
part  of  plaintiff.  Plaintiff's  plant  was  de- 
signed primarily  and  pre-eminently  for  sup- 
plying service  to  the  tenants  of  his  own 
building,  and  the  special  sales  of  electrical 
energy  and  steam  were  wholly  subsidiary 
and  ancillary  to  this  main  purpose.  The  sur^ 
plus  tiectrlcal  energy  at  plaintiffs  dlq>osal 
was  therefore  so  limited  as  to  restrict  the 
sale  thereof  to  excepti<»al  cases  and  prevent 
tbe  Indeflnlto  <ttfer  ot  service  essential  to  a 
public  use. 

Defendant  claims  that,  notwithstanding 
plalntUTs  restricted  <v«^atl<ni,  he  comes 
within  the  term  ''public  utilitT^  as  defined 
by  the  "PubUc  ntiUties  Act"  of  this  stete. 
That  act  Effovldes  that  ttny  one  who  generates 
or  distributes  dectridty  to  the  public,  or  any 
portion  thereof,  for  any  compensation  ot 
payment  iriiatsoever  Is  a  public  utility,  snb* 
ject  to  tbe  pronrlsIonB  of  that  act.  The  same 
act  defines  "public;  or  any  portion  thereof" 
as— 

"Tbe  public 'generally,  or  any  limited  portion 
of  the  publit^  Indudiiv  a  person,"  State.  1915, 
PP.  115,  118,  m. 

"Bven  a  constitutional  declaration  cannot 
transform  a  private  enterprise  or  a  part  there- 
of Into  a  public  utility,  and  tbua  teke  property, 
for  public  use  without  condemnation  and  pav* 
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ment."  Del  Mar  Water,  etc.,  Co.  v.  Edhleman, 
]67  Cal.  666,  680,  140  Pac.  Q91,  696. 

GonseQuently,  It  lias  been  held  that  the 
deSnltloDs  of  public  utilities  contained  In  the 
Public  Utilities  Act  must  be  construed  as  ap- 
plying only  to  socb  pK^rtleB  as  have,  in 
t&ctt  been  devoted  to  a  public  use,  and  not 
as  an  effort  to  Impress  with  a  public  use 
properties  which  have  not  been  devoted  there- 
to. AUea  V.  B.  B,  Comm.,  170  Gal.  68,  8S. 
175  Pac.  466,  8  A.  L.  K.  249.  Inasmndi  as 
plaintlfPs  propcffty  was  en^iloyed  solely  In  a 
private  enterprise,  tJa  consummation  of  the 
Jtpedal  sales  did  not  bring  him  within  the 
dcope  of  the  definition  ccmtalned  in  the  act 

Since  section  14,  artlde  13,  of  the  Constitu- 
tion, was  designed  to  authcnrlze  state  taxa- 
tion In  proportion  to  gross  receipts  only  in 
the  case  of  public  utilities,  and  plaintiff  Is 
not  operating  as  a  "puUlc  utility,"  his  pr<^ 
erty  la  not  taxable  thereunder.  It  follows 
that  the  tax  based  upon  gross  sales  of  tiec- 
tridty  was  without  authority,  and  void.  It 
therefbre  tsecnnes  unnecessary  to  pass  vpon 
the  point  raised  by  the  state  treasurer  In  his 
appeal,  namely,  that  the  sales  of  steam  were 
taxable  as  a  by-product  of  the  business  In 
tieotridty,  and  that  tiie  trial  court  erred  in 
holding  void  the  tax  based  upon  gross  re- 
ceipts from  sales  of  steam. 

The  trial  court  found  that  plaintiff  was^ 
not  fomishlDg  the  commodities  of  electricity 
and ,  steam  as  a  public  service  concern. 
Therefore^  with  the  exception  of  the  single 
oraKdusion  of  law  to  the  effect  that  the  tax 
based  upoii  plaintiff's  gross  sales  of  elecblcal 
»iei'gy  for  the  year  1916  was  valid,  the  find- 
ings of  the  trial  court  are  In  accordance  with 
the  allegations  of  plaintiff's  complaint,  and 
will  support  the  judgment  wholly  in  his  fa- 
vor. That  portion  of  the  judgment  which 
declares  that  plaintiff  recover  nothing  from 
defendant  on  account  of  the  tax  based  npon 
the  sales  of  electrical  energy,  Is  reversed, 
with  directions  to  the  trial  court  to  enter  a 
Judgment  declaring  the  said  tax  void,  and 
that  plaintiff  recover  the  amount  thereof. 
That  portion  of  the  Judgment  wlilch  grants 
plaintiff  a  recovery  on  account  of  the  tax 
based  uprai  tike  sales  of  steam  la  affirmed. 

We  concur:  ANGELLOTTI,  C.  J. ; 
BLOANB.  J.;  LAWLOR,  J.j  OI^BT.  J.; 
SBAW.  J.;  WILBUfi,  J. 


(186  OeiI.  188) 

TURLOCK  IRR.  DIST.  v.  WHITE,  Tax  Col- 
lector, et  al.   (Sao.  2935.) 

(Supreme  Court  of  California.  June  15,  1921. 
Rehearing  Denied  July  IK  1921.) 

Taxation  <&=»2i7— Irrigation    district    not  a 
"municipal    corporation"    within  exception 
from  exemption  from  taxation. 
An  irrigatioa  district  organized  uoder  the 

laws  of  California  is  not  a  "munidpal  cor- 


poration," within  the  amendment  of  1914  to 
Conat.  art,  13,  S  1>  excepting  from  the  exemp- 
tion from  taxation  of  property  beloaging  to 
municipal  corporations,  "soch  Ifuids  and  the  im- 
provements thereon  located  outside  the  raramfd- 
pal  corporation  owning  the  same  as  were  sub- 
ject to  taxation  at  the  time  <d  their  aogoitftion 
by  the  county,  city  and  County,  or  mnnkipal 
corporation." 

[Ed.  Note.— For  other  definltiona,  aee  Worda 
and  Phrases,  First  and  Secmd  Series,  Munici- 
pal Corporation.] 

Sloane,  J.,  dissenting. 

In  Bank. 

Appeal  from  Superior  Oonrt,  Tuolumne 
Oounty;  Q.  W.  IjFicol,  Judge. 

Action  by  the  Turlo<^  Irrigation  District, 
a  public  corporation,  against  James  G.  White, 
Tax  Collector  of  Tuolumne  Ooontj,  and  the 
County  of  Tuolumne.  From  Judgment  enjoin- 
ing collection  of  taxes,  defoidants  mppenL 
Affirmed. 

Rowan  Hardin,  of  Sonora,  for  appellantB. 
P.  H.  Qriffln  and  Orifl3n,  Boone  &  Boone,  all 
of  Modesto,  for  reqrandent. 

PER  CURIAM.  This  appeal  ia  by  defend- 
ants, from  a  Jud^ent  enjoining  them  from 
attempting  to  collect  certain  taxes  levied  by 
the  defendant  county  against  lands  of  the 
plaintiff. 

The  plaintiff,  an  Irrigation  district,  whose 
corporate  boundaries  are  wholly  within  the 
counties  of  Merced  and  Stanislaus,  is  the 
owner  of  land  situated  in  the  county  ot  Tuol- 
umne. It  Is  the  taxation  of  this  land  by  the 
county  of  Tuolumne  that  la  raugbt  to  be  en- 
Joined. 

Authority  to  levy  and  collect  sach  tax  Is 
claimed  by  the  defendant  county  under  the 
amendment  of  1914  to  section  1  of  article 
13  of  the  state  ConBtitution.  As  this  section 
of  the  ConstitutlcHi  previously  stood.  It  pro- 
vided that  no  property  belonging  to  the 
"United  States,  this  state,  or  to  any  county 
or  municipal  corporation  within  this  state" 
Shan  be  rabject  to  taxation.  Ibe  amaidment 
excepts  from  such  exemption — 

"such  lauds  and  the  improvements  thereon  lo- 
cated outside  of  the  county,  city  and  county,  or 
mnnidpal  corporation  owning  the  same  as  were 
subject  to  taxation  at  the  time  of  the  acqniat- 
tios  of  the  same  by  aaid  county,  tatj  and  em- 
ty,  or  municipal  corporation." 

The  entire  controversy  In  this  case  Is  as 
to  whether  or  not  an  Irrlgatlcm  district,  or^ 
gantzed  under  the  laws  of  California,  Is  a 
"municipal  corporation"  within  the  meaning 
of  this  section  of  the  Constitution. 

This  amendment  to  the  Constitution  (ar- 
ticle 13,  S  1)  was  submitted  by  the  Legislature 
to  the  people  In  November,  1914.  A  printed 
argument  in  favor  of  its  adoption  accompa- 
nied the  publication  of  the  proposed  amend- 
ment, a  copy  of  such  argument  being  mailed 
to  eadi  voter  in  the  stste  as  required  by  lav. 
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Sections  1105,  1195a,  1195b,  Pol.  Code.  This 
argaraent  In  favor  of  the  proposed  amend- 
ment dearly  explains  its  purpose,  and  the 
voters,  in  acting  upon  the  amendment,  must 
be  deemed  to  have  considered  such  reasons 
In  interpreting  the  general  term  "mimiclpal 
corporation"  used  In  the  proposed  amend- 
ment The  argument.  In  part,  was  as^fol- 
lows: 

H*  •  *  This  amendment  does  not  seek  to 
binder  in  any  way  the  development  of  enter- 
prises by  and  for  the  benefit  of  connties  or 
municipalities,  in  an;  part  of  the  state,  but  to 
protect  from  loss  those  coundea  ^into  which 
they  may  enter  for  such  purposes.  A  concrete 
illUBtration  is  afforded  by  the  counties  of  Tuol- 
imme.  Mono,  and  Inyo.  In  furtherance  of  ob- 
tainins  a  large  water  supply,  for  municipal  and 
Ather  uses,  the  purohaae  by  San  Frsndsco  in 
^olomne  county  aggregated  over  $1,000,000 
worth  of  property.  Los  Angeles,  in  Owens 
river  valley*  acQuired  by  purdiase  over  7B,000 
acres  of  land,  amounting  to  over  one-sixth  of 
the  assessed  value,  and  more  than  one-fourth 
of  the  located  agricultural  land  of  the  county. 
The  city  of  Los  Angeles  haa  acquired  large 
holdings  in  Mono  coonty.  Before  each  acquin- 
tiou  the  area  was  taxpaying  proper^.  Knee 
the  acquisltloii  in  Inyo-coun^,  the  dtr  of  Los 
Angeles  has  continued  to  pay  tax**,  as  a  mat- 
ter of  jufltioe,  but  its  .  payments  are  accompa- 
nied by  protests,  in  order  to  preserve  to  it 
tbe  right  of  refusal  to  pay  which  many  contend 
that  it  has  under  tbe  constitutional  provision 
as  it  stands  at  present,  and  that  it  might  sus- 
tain in  case  of  legal  contest.  While  not  aban- 
doning any  right  from  a  technleal  standpoint, 
the  city  recognises  the  jostlee  of  the  eooten* 
tion  upon  whidi  this  amendment  is  based. 

"Tbe  of  San  Francisco  refuses  abso- 

lutely to  pay  one  dollar  in  taxes  in  Tuolnnme 
county  on  tiidr  $1,000,000  worth  of  property, 
contending  they  are  exempt  from  such  a  tax  by 
a  constitutional  provision.   •   •  * 

"It  would  be  possible  for  an  acquiring  dty 
or  county  to  virtually  destroy  the  government 
of  a  BBudl  county  by  acqniring,  for  one  purpose 
or  another,  .for  munidpal  use,  die  substance  of 
Jta  revenue  yieldiiv  properly.  That  such  a 
result  would  be  improbable  and  extreme  does 
not  alter  the  fact  of  its  possibility.  In  the 
Inyo  county  Instance,  refusal  by  the  dty  of 
XjM  Angeles  to  pay  taxes  upon  real  estate 
wUch  has  heretofore  borne  its  due  share  ot 
the  expense  of  the  county  government  wonld  be 
a  serious  matter,  either  curtailing  tbe  county's 
welfare  or  imposing  a  heavier  burden  oa  otlier 
property.  With  such  a  result  possible  to  a 
fractional  extent,  it  would  be  evnally  possible 
to  the  fullest  extent  that  the  investing  citj 
might  see  fit  to  go. 

"It  is  to  remedy  such  a  condition  that  tbli 
amendment  was  proposed.  Uncertainty  on  the 
matter  should  be  removed  by  a  legal  assur- 
ance that,  while  natural  resources  within  one 
county  may  be  direcUy  used  for  the  upbuilding 
of  another,  lands  or  other  property  already  up- 
on the  invaded  county's  tax  roll  shall  continue 
to  bear  its  shares  of  maintaining  the  local  gov- 
ernment. 

"It  is  hoped,  therefore,  that  the  justice  of 
this  amendment  will  insure  for  U  the  approval 
of  Hhe  peoide  of  the  state.** 
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It  Is  apparent  that  the  term  "municipal 
corporation"  was  thus  presented  to  the  peoi^e 
as  synonymous  with  soch  corporations  as 
Los  Angeles  and  San  Francisco;  that  Is  to 
say,  as  manldpal  corporatlona  in  the  strict 
technical  seiuie. 
In  their  brief  apHKllanta  say: 

"To  start  with,  it  will  be  admitted  that  by 
tbe  late  dedsions  of  the  Supreme  Court  said 
decisions  have,  by  an  exceedingly  fine  analysis, 
determined  that,  as  a  technical,  legal  ^tojfon- 
tioa,  an  irrigation  district  is  an  arm  of  the 
state  government,  or  a  public  corporation,  and 
not  a  munidpal  corporation,  as  the  term  nn- 
nidpsl  corporation  is  technically  known." 

Howerer,  anwUants*  omtentioit  !•  that 
the  term  **mmilc^l  corporation,**  in  Its  popu- 
lar acceptation,  indndes  ixrlgatloa  district, 
and,  consequently,  this  iMipalar  meaning  is 
to  be  apidled,  rtitbier  than  a  tecSmical  one. 
Tbe  role  app^lants  rely  on  Is  thus  stated 
in  a  recent  case  (City  o(  Pasddena  Railroad 
Commission  of  tbe  State  of  California,  192 
Pae.  20,  10  A.  L.  R.  142S): 

"  «  «  •  The  Constitution,  ^unlike  the  acts 
ot  our  Leg^tnre,  owes  its  whole  force  and 
authority  to  ita  ratifieatifm  by  tbe  people;  and 
they  judged -of  It  by  tbe  meaning  apparent  on 
its  face,  according  to  the  general  use  of  the 
words  employed,  where  they  do  not  appear  to 
nave  been  used  in  a  legal  or  technical  sense.' 
Miller  v.  Dunn,  72  Cal.  465,  14  Pac.  27,  28,  1 
Am.  St  Rep.  67.  Where  a  word  has  a  popular 
and  also  a  technical  meaning,  'the  courts  will 
accord  to  it  its  popular  meaning,  unless  the 
very  nature  of  the  subject  indicates  or  the 
context  suggests  that  it  is  emplt^ed  in  its 
technical  sense.'  Wcfll  Kenfield,  M  Gal. 
118." 

Other  Instances  of  its  applicaticHi  may  be 
found  In  MUler  v.  Dunn,  72  Cal.  462-465,  14 
Pac  27, 1  Am.  St  Rep.  67;  Towle  v.-  Matheus, 
180  Cal.  674^77,  62  Pac.  1064;  San  Pedro 
etc.,  V.  Hamilton,  161  Cal.  610-617,  119  Pac. 
1073,  37  L.  R.  A.  <N.  S.)  68?:  Perrin  t.  Miller, 
35  Cal.  App.  129-132,  169  Pac.  426. 

In  support  of  the  proposition  that  the  term 
"munidpal  corporation"  as  commonly  under- 
stood includes  an  irrigation  district,  the  fol- 
lowing quotation  from  Merchants*  Bank  v. 
Eacondldo  Irrigation  District,  144  CaL  829,  77 
Pac.  937,  is  dted: 

"  •  *  *  But  the  term  munidpal,  as  com- 
monly used,  is  appropriately  applied  to  all 
corporations  exerdsing  governmental  functions, 
either  general  or  special;  and,  indeed,  this 
must  be  taken  as  the  definition  of  a  public  or 
municipal  corporation." 

Appellants  also  dte  the  following  from  In 
re  Madera  Irrigation  District,  92  Cal.  296, 
319,  28  Pac.  272,  277  (14  L.  R.  A.  755,  27  Am. 
St  Rep.  106): 

"The  munidpal  corporations  which  may  be 
thus  created  are  not  limited  to  dties  and  towns. 
The  constitution  makes  provision  in  various 
places  tor  mmddval  eorporatiwu,  other  than 
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dties  and  towns.  Article  XI.  ||  9,  10, 
12,  16.  In  each  of  these  sections  prorlslon  is 
made  with  reference  to  tiie  goTemment  or  offi- 
cers of  'coanty,  city,  town,  or  other  pabllc  or 
municipal  corporation,*  thus  clearif  indicating 
that  there  may  be  municipal  corporations  other 
than  those  of  a  town  or  city." 

The  fact  that  the  argument  submitted  to 
the  Totm  Indicated  that  the  term  "municipal 
corporation"  was  used  with  technical  accur- 
acy requires  that  the  rule  relied  upon  by  ap- 
pellants be  applied  against  them,  rather  than 
In  favor  of  their  contention,  because  the  very 
nature  of  the  subject,  the  context  of  the 
ammdment,  and  the  manner  and  reason  for 
its  presentation  all  reanire  that  It  be  con- 
strued in  its  technical  sense,  and,  h»ice,  it  Is 
within  the  exception  .of  the  rule  of  construc- 
tion above  stated.  ,  lliere  are,  however,  other 
cogent  reasons  for  concluding  that  an  Irri- 
gation district  Is  not  included  within  the 
term  "municipal  corporation"  as  used  In  the 
am»idment.  The  nature  of  an  Irrigation  dis- 
trict has  been  a  matter  of  Judicial  Investiga- 
tion and  interpretation,  and  it  has  been  held 
that  8U<di  a  corporation  is  not  a  municipal 
corporation,  but  a  "public  corporation  for 
municipal  purposes."  ,FaUbrook  Irriistation 
District  V.  Bradley,  164  V.  S.  112,  17  Sup.  Ct. 
66,  41  L.  Ed.  369.  As  to  swamp  land,  drain- 
age, levee,  and  reclamation  districts,  similar 
to  irrigation  districts,  it  has  been  held  that 
they  were  not  municipal  corporations.  Peo- 
ple T.  Levee  Dist.  No.  6,  131  Cal.  30.  63  Pac; 
676;  People  v.  Sacramento  Drainage  District, 
155  Cal.  373,  103  Pac.  207;  Swampland  IMst. 
No.  150  V.  Silver,  98  Cal.  51,  32  Pac.  866,  and 
Reclamation  District  No.  70  v.  Sherman,  11 
Cal.  App.  399,  lOS  Pac.  277.  See,  also,  People 
T.  Selma  Irrigation  Dlst..  96  Cal.  206,  208,  32 
Pac.  1047,  and  cases  there  dted.  The  amend- 
ment In  question  must  be  considered  to  have 
been  framed  and  submitted  to  the  i)eople 
with  these  decisions  In  mind,  by  which  It  was 
settled  that  such  corporations  were  not  *'mu- 
nldpal  corporations." 

It  Is  worthy  of  note  that  at  the  very  elec- 
tion at  which  this  constitutional  amendment 
was  ad(q>ted  several  amendments  were  sub- 
mitted in  which  the  term  "Irrigation  district" 
was  used.  For  illustration,  section  13,  S  H) 
was  amended  to  prohibit  the  Legislature  with 
interfering  with  any  county,  ci^,  town,  or 
municipal  Improvemeit,  etc; — 

"except  that  the  Legislature  shall  have  power 
to  provide  for  the  supervision,  regulation  and 
conduct,  in  such  manner  es  it  may  determine, 
of  the  affairs  of  irrigation  districts,  reclama- 
tion districts  or  drainage  diatricta,  organized  or 
exiating  under  any  law  of  this  state." 

Article  U,  I  13^,  was  amended  to  Include 
"irrigation  district"  in  the  phrase  "county, 
"'ty  and  county,  dty,  town,  municipality,  or 
other  public  corporation,"  so  that  the  phrase 
now  reads:  "Any  county,  dty  and  county, 
ti^,  town,  mmtldpality.  Irrigation  disMct,  or 


other  public  corporation,"  etc.,  thus  tending 
to  impress  upon  the  voter  that  the  term  "mu- 
nicipality" did  not  Inducle  an  "Irrigation  d]»-' 

trict" 

At  the  same  election,  article  11.  S  6>  was 
amended  by  the  people.  This  section  reetricta 
the  power  of  the  Legislature  In  the  formation 
of  municipal  corporations,  to  providing  by 
general  law  for  their  formation,  and  pro- 
hibits the  formation  of  sudi  corporations  by 
special  statute.  That  section  uses  the  term 
"municipal  corporation,"  as  synonymous  with 
"dties  and  towns."  The  section  leada.  In 
part,  as  follows: 

"Sec.  6.  CorporatioDS  for  municipal  purpos- 
es shall  not  be  created  by  special  laws;  bat 
the  Legislature  shall,  by  general  laws,  provide 
for  the  incorporation,  organisation  and  dassi- 
fication.  In  inopordon  to  popnlatiinit  of  cities 
and  towns.  •  •  •»» 

If  it  were  Istoided  by  t3ie  L^ttlatnre  and 
by  the  people  to  use  flie  term  "mnnidpal  cor- 
poration" with  Its  l;iroadest  possible  meaning 
In  artlde  18,  |  1^  supra.  It  la  reasonable  to 
suppose  that  language  similar  to  that  con- 
talned  In  article  11,  S  13^  supra,  would  bare 
been  employed,  expressly  indudtng.  as  does 
the  latter  8edl<m,  the  term  "irrigation  dts- 
trlcts." 

One  of  the  important  rales  of  constltDtion- 
al  construction  is  tbna  stated  ^  Mr.  Cooley: 

"If  a  difficulty  really  exists,  which  an  exam- 
ination of  every  part  of  the  Instrument  does 
not  enable  us  to  remove^  there  are  certain  ex- 
trinsic aids  whidi  may  be  resorted  to,  and 
which  are  more  or  less  satisfactory  in  the  liglit 
they  afford.  Among  these  aids  is  a  contempla- 
tion of  fke  6hseet  to  le  accon%pKahed  or  O* 
mischief  to  he  remedied  or  guarded  agninat  by 
the  clause  in  whidi  the  amblgnity  is  met  witb." 
Cooley,  Const  lim.  pi  UOOl  (ItaUcs  d»  au- 
thor's.) 

In  view  of  the  graeral  policy  of  ttie  law  and 
the  great  necessity  on  which  that  policy  rests, 
that  property  held  by  public  corporations 
shall  not  be  taxed  by  the  state,  much  less  by 
other  public  corporations,  and  the  plain  fact 
that  this  particular  amendment  of  the  con- 
stitution was  manifestly  inspired  by  the  de- 
sires of  three  counties  to  prevoit  Los  Angeles 
and  San  Francisco  from  escaping  taxation  on 
property  owned  by  them  situated  outside 
their  limits  for  the  carrying  on  of  public  wa- 
ter systems,  together  with  the  further  fact 
that  the  Constitution  itself.  In  other  parts 
thereof,  describes  "municipal  cotporatlons,* 
and  provides  for  their  creation  In  such  a  way 
that  It  cannot  be  doubted  that  none  other 
than  the  ordinary  mnulctpal  corporations 
were  referred  to,  It  Is  dear  that  Irrlgatioa 
districts  were  not  made  taxable  by  the  ex- 
c^ticm  (xmtalned  in  the  amraidmait  In  qnes- 
Uon. 

It  should  be  stated  that  It  is  conceded  that 
Irrigation  districts  were  not  taxaMe  before 
the  amradment  of  1914»  and  are  not  now,  on* 
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less  such  taxation  Is  authorized  by  the  amend- 
ment, but  it  is  contended  that  thejr  then  were 
exempt  because  of  the  special  exemption  of 
the  property  of  **mTmlcipal  corporations"  con- 
tained in  Buch  section,  and  that  such  irriga- 
tion districts  are  now  taxable  under  the  si>e- 
dal  exception  in  the  -amendment  authorizing 
the  taxation  of  "municipal  corporations."  To 
the  contrary,  sudi  exemption  existed  because 
of  the  express  ezen^tlon  of  the  property  of 
"the  state,"  and  contained  In  that  section  be- 
cause of  the  Implications  In  favor  of  the 
exemption  of  public  property.  See  Reclama- 
tion DlsL  No.  551  V.  County  of  Sacramento, 
134  CaL  477,  66  Pac.  66S,  and  cases  therein 
cited  for  a  discussion  of  the  principle  appli- 
cable. See.  also,  Webster  v.  Board  of  Be- 
gents.  163  Cal.  705,  126  Paa  974.  and  cases 
cited.  Reference  may  also  be  made  to  Cen- 
tral Irrigation  District  r.  De  Lappa,  79  Cal. 
351.  21  Pac.  825.  and  Undsay-Strathmore  Ir- 
rigation District  V.  Superior  Coiurt.  187  Pac. 
1056,  for  a  dlscussloil  of  the  similarity  of  the 
organization  of  reclamation  and  Irrigation 
districts. 

The  language  quoted  in  the  dissenting  opin- 
ion from  Southern  Pacific  Co.  v.  Levee  Dlst 
No.  1,  172  Cal.  345, 166  Pac.  502.  read  in  the 
light  of  the  express  statement  In  the  opinion 
that  sudi  districts  are  not  "municipal  cor- 
porations," would  Indicate  that  the  court  con- 
sid«>ed  that  the  property  of  the  district  was 
"state  property,"  rather  than  property  of  a 
"municipal  corporation."  The  same  view  Is 
taken  in  People  t.  Reclamation  District  No. 
661,  117  Cal.  114,  48  Pac.  1016,  where  it  is 
Bald: 

"Certainly,  these  districts  were  not  municipal 
corporations  as  that  term  is  used  in  the  Con- 
stitution." "If  these  districts  can  be  said  to  be 
corporations  at  all.  I  think  they  are  properly 
called  public  corporations  for  muDjcipBl  pur- 
poses. That  phrase  means  no  more  than  that 
they  are  state  organizations  for  state  pni^iosea. 
They  certainly  are  not  mnnldiMl  corporations 
in  tiie  strict  scaise.** 

Similarly,  in  Re  Madera  Irrigation  District. 
92  CaL  296,  322,  28  Pac.  272,  278  (14  U  R. 
A.  755.  27  Am.  St.  Rep.  106),  it  was  said: 

"The  property  held  by  the  corporation  is  In 
trust  for  the'  pnbU<^  and  subject  to  tlie  oontrol 
of  the  state.** 

However,  the  reasons  presented  for  the  om* 
elusion  reached  In  Southern  Pacific  Co.  t. 
Leveo  Dist.  No.  1,  supra,  were  so  numerous 
and  cc^nt  that  the  differentiation  between 
the  various  forms  of  taxing  'agencies  was  of 
little,  if  any,  weight  in  arriving  at  the  con- 
clusion that  It  was  intended  by  the  amend- 
ment to  prohibit  all  such  agencies  from  ex- 
erdsing  the  taxing  power  over  railroad  cor- 
porations, that  the  decision  is  of  little  or  no 
assistance  in  reaching  a  ooncloaim  on  the 
questlMi  involved  here. 

Judgment  affirmed. 


ANGELLOTTI,  C.  J.,  and  WILBUR, 
SHAW.  OLNBT,  LBNNON,  and  LAWLOR, 
JJ.,  ouuror, 

SLOANB.  J.  I  dissent  The  reasoning  of 
the  majority  opinion  that  this  constitutional 
provision  should  be  strictly  Interpreted 
against  the  tax  in  question  because  all  in- 
tendments of  the  law  are  against  the  tax- 
atiim  of  public  property  cannot  apply  in  this 
instance,  because  here  the  provision  involved 
is  avowedly  dealing  with  the  taxatim  of  pub- 
lic property. 

Section  1  of  article  13  expressly  defines 
what  classes  of  public  property  shall  be  ex- 
empt from  taxation.  It  discloses,  first,  that 
''all  property  in  the  state  except  as  otherwise 
In  this  Constitution  provided,  not  exempt  un- 
der the  laws  of  the  United  States,  shall  be 
taxed."  Standing  alone,  under  the  rule  cited, 
this  ml^t  not  Include  public  property,  ex- 
empt under  the  general  rule  of  public  policy, 
but  the  section  proceeds  with  a  proviso  which 
shows  that  it  is  dealing  with  the  subject  of 
taxation  as  ^tplied  to  both  public  and  private 
property. 

The  proviso  is  that  various  enumerated 
classes  of  property,  indndin^- 

"snch  aa  may  belong  to  tiie  United  States,  this 
state,  or  to  any  ooun^,  dty  and  connt?,  or 
municipal  corporation  within  this  state,  shall 

be  exempt  from  taxatioo." 

It  la  entirely  clear  that  unless  the  properly 
of  an  Irrigation  district  is  either  the  property 
of  the  state  or  of  a  municipal  corporation  it 
is  not  exempt  from  taxation  at  all.  When  the 
Le^slature  or  Constitution  has  made  «press 
provision  for  the  exemption  of  certain  classes 
of  public  property,  the  inference  is  clear  that 
it  did  not  intend  that  other  dasses  should  be 
exempt.  26  R.  C.  U  p.  291;  Chicago  Sanitary 
Dist  T.  Martin,  173  IlL  243,  60  N.  K.  201,  64 
Am.  St  Rep.  110;  Bd.  of  Trustees  t.  Atlanta, 
113  Ga.  883,  S9  S.  E.  394,  64  Ll  R.  A.  806. 
But  under  onr  Constitution  the  matter  Is 
made  conclusive  by  the  direction  that  all 
properly  not  so  enumerated  shall  be  taxed. 

This  court  was  confronted  with  such  an  al- 
ternative In  the  case  of  Reclamation  Dist  t. 
Sacramento,  184  Oal.  477,  66  Pac.  668.  Aa 
stated  in  the  (pinion  In  that  case: 

"The  bcAb  qneetioB  iwesented  Is,  iriliedier 
property  acquired  by  a  reclamation  district  as 
necessary  and  indispensable  to  the  exeention  of 
its  objects  Is  subject  to  taxation  for  state  and 
county  purposes." 

Ebcemptlon  was  claimed  for  this  property 
by  the  district  under  section  1  of  article  13 
of  the  Ccmstltution  as  it  read  prior  to  the 
amendment  of  1914,  exempting  all  property 
which  belongs  to  "tlds  state,  or  to  any  county 
or  municipal  corporation  within  this  stata" 
Reviewing  the  authorities  on  the  question  aa 
to  whether  or  not  a  reclamation  district  was 
a  mnnidiMa  corporation,  without  directly 
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passing  upon  this  point,  the  court  disposes  of 
UiQ  case  upon  another  theory.  It  says: 

"It  is  not  necessaiy  to  hoU  this  property, 
thns  acquired,  to  be  the  property  of  a  municipal 
corporation,  in  order  to  make  it  exempt  from 
taxation.  It  woald  be  sufficient  to  hold  that 
it  is  public  property  of  the  states  within  the 
moaning  of  tiie  Constitution." 

It  requires  great  latitude  of  construction  to 
bold  the  property  of  a  redamation  district  as 
pn^rty  "belonging  to  the  state,"  but,  con- 
sidering the  natnre  of  such  district  organlza- 
tUm,  with  Its  limited  corporate  ixnrers  under 
the  law  as  it  existed  at  the  time  covered  by 
this  decision,  it  was  perhaps  a  more  l<^cal 
cmdurion  than  to  dass  it  as  a  muBtelpal  cor- 
poration. 

Tb»  Supreme  O^nrt  of  Illtnols,  in  determin- 
ing the  liability  of  a  drainage  district  of  the 
dty  of  Chicago  to  taxation  np<»i  property  it 
owned  otitside  the  corporate  limits  of  the  dty 
under  analc^ons  constltutlottal  prorlsions 
(Chicago  Santtary  DIst  v.  Martin,  supra), 
held  that,  as  the  legal  title  to  the  property 
was  vested  in  the  district.  It  conld  not  be  held 
to  be  property  "belonging  to  the  state." 

People  T.  Morrill,  26  Oal.  336,  deflncs  "lands 
belonging  to  the  state"  as  those — 

"(1)  Which  it  holds  by  virtue  of  grants  from 
th«  United  States;  ^)  those  which  it  owns  by 

reason  of  its  sovereignty." 

In  ^ther  event,  the  term  Implies  ownership, 
and  not  mere  authority  and  control  over.  In 
view  of  the  fact  that  the  law  of  (^Ufomia 
governing  irrigation  districts  expressly  pro- 
vides that  "the  legal  title  to  all  property  ac- 
quired under  the  provlsitms  of  this  &ct  shall 
tinmedlately  and  by  openMoa  of  law  vest  In 
such  Irrigation  district,"  It  would  be  an  elas- 
tic use  of  terms  to  hold  that  the  interest  of 
the  state  In  such  lands  amounts  to  such  own- 
ership as  to  justify  holding  audi  iwoperty  to 
belong  to  the  state. 

As  previously  pointed  out,  the  only  remain- 
ing alternative  which  will  permit  of  any  ex- 
emption of  irrigation  district  property  at  all 
la  to  Include  mch  district,  tor  the  purposes 
of  this  sectittt,  as  a  **munlc^l  corporatltm." 

It.  of  course,  follows  that.  If  t)ie  genwal 
exemption  clause  ct  aectim  1,  art  13,  of  the 
Gcmstltntion,  indodea  Irrigation  districts  un- 
der the  dasi^flcation  of  "munidpal  corpora^ 
tions"  the  exception  from  such  exemption  of 
"lands  and  the  ImprovemCTts  thereon  located 
outside  the  county,  dty  and  county  or  munid- 
pal corporation  owning  the  same"  must  also 
apply  to  such  irrigation  districts,  for  the  term 
"munidpal  corporation^"  la  obvloady  used  In 
the  aame  sense  in  both  connections.  But, the 
most  persuasive  reason  for  classifying  an  ir« 
rigatlon  district  as  a  munidpal  corporation 
under  thla  constUnttonal  provislan  la  that 
any  other  construction,  in  my  t^nitm,  defeats 
the  very  apparent  purpose  of  the  amoidment 

It  is  doubtless  true,  as  set  forth  in  the 
argumoit  presented  to  the  voters  (m  the  sub- 


mission of  this  amendment,  that  the  Inducing 
cause  of  the  amendment  was  the  acqulsititm 
of  large  real  estate  interests  In  the  coimtiea 
of  Tuolumne,  Mono,  and  Inyo  for  reservoir 
purposes  by  the  distant  cities  of  Los  Angeica 
and  San  PraDcisco.  These  corporations  hap- 
pened to  be  governmental  munldpallties.  but 
that  was  not  the  circumstance  which  am>ettl- 
ed  to  the  voters  of  these  counties  and  others 
likely  to  be  Invaded  by  public  power  and 
water  purveyors. 

The  real  purpose  was  to  prevoit  abuses 
threatened  and  likely  to  recur  from  permit- 
ting private  lands  subject  to  taxation  In  one 
jurisdiction  to  be  taken  over  for  public  uses 
by  other  communities,  and,  by  depriving  the 
territory  in  which  the  lands  are  situated  of 
the  revenue  from  this  taxation,  thus  throw 
part  of  the  burden  of  such  public  use  upon 
territory  not  benefited  by  It   What  possible 
reason  or  JustlOcatlon  could  there  be  for  pro- 
tecting these  outside  jurisdictions  from  the 
incursions  of  towns  ac^d.^ties  in  search  of 
^^-ater  storage  and  distribution,  and  leaving 
them  exposed  to  precisely  the  same  invasion 
by  eitaiaive  irrigation  districts  outside  thdr 
territory?  The  gist  of  the  nmtter  clearly  ap- 
pears in  the  part  of  the  argument  for  this 
constitutional  ameadmoit  whidi  says: 

''Uncertainty  m  tbis  mattw  should  be  r»- 
moved  hj  a  legal  assurance  tiiat,  wbUe  natoral 
resources  within  one  county  may  be  directly 
used  for  the  upbuilding  of  another,  lands  or 
other  property  already  upon  the  invaded  coun- 
ty's tax  roll  shall  continue  to  bear  its  share  of 
maintaining  the  county  govemment" 

direct  object  of  tbe  amendment  was 
to  protect  and  ccmserve  the  reveuues  of  tbe 
Invaded  territory,  and  wtth  that  object  In 
view  it  can  make  no  difference  whether  the 
puUlc  use  acquired  Is  by  a  dty  or  county,  w 
some  otiier  public  e(»poration  exercising 
munidpal  functions. 

No  viidence  is  done  to  tbe  rules  of  con- 
struction under  tbe  interpretation  of  tb« 
term  "munidpal  corporations"  here  contend- 
ed for.  It  Is  ccnnmon  knowledge  that  In 
popular  usage  the  term  "munidpal  corpora- 
tion" Is  understood  as  applying  to  all  depart- 
m^ts  of  state  organization,  exeixlslng  public 
functions,  and  the  same  general  use  of  the 
tern)  is  commcm  In  .  'Judidal  decidons  and 
with  law  text-writers. 

In  19  Ruling  Case  lAw,  p.  tOU  it  is  said 
that  "mimldpal"  In  ita  primary  sense  means 
"pertaining  to  a  town  or  dty  <w  to  Its  local 
government,"  but  it  also  declares  that  the 
word  "munidpal"  has  two  meanings^  oat  of 
whidi  is  pertaining  to  tbe  Internal  govern 
ment  of  a  state  or  nation,  and  in  that  sense 
every  corporation  formed  for  governmental 
purposes  Is  a  munlcti;ial  corpmratlon";  sad. 
further,  at  page  696,  It  la  said: 

The  legislature  frequently  organises  the  peo* 
pie  of  a  certain  territory  into  a  district  baviag 
certain  limited  powers  for  tbe  carrying  oat  ^ 
some  particular  paUlc  purpose.   FaniUiar  ss- 


Digitized  by  Google 


Ga!.)  FEOPLB  T 

amples  are  school  districti,  •  •  •  InigstioD 
districtB,  levy  districts;  •  •  •  tmt  it  has 
heen  held  that  such  a  district  la  ft  'corporation 
for  municipal  purposes.' " 

Sudi  district  organizations  are  very  com- 
monly referred  to  in  the  Cttllfomla  declslooit 
as  public  corporatlonsVor  municipal  purposes, 
or  quasi  muntdpal  corporations.  Merdiants' 
Bank  T.  Eacondidd  Irr.  DisL,  144  Cal.  329, 
77  Pac.  937 ;  People  t.  Reclam.  Dlst.,  117  GaL 
120,  48  Pac.  1016;  Irrigation  Dlst  t.  De  Lap- 
pe,  79  Gal.  8S1.  21  Pac.  826;  Irr.  Dlst.  t. 
Williams,  76  Cal.  366,  18  Pac.  879;  Hughes 
T.  Ewlng,  93  CaL  414,  28  Pac.  1067;  Perry 
T.  Otay  Irr.  Dist,  127  Oal.  66S,  60  Pac;  40: 
Jenison  t.  Bedfield,  149  CaL  SOO,  87  Pac  62; 
Fogg  T.  Ferris  Irr.  Dlst.,  154  CaL  209,  97  Pac. 
816;  Healey  t.  Anglo-C^lf.  Bank,  6  Cal.  App. 
278.  90  Pac.  64;  Dean  T.  Davis,  51  Cal.  409. 

The  same  claffiAfication  la  maintained  In 
tile  federal  courts  In  the  oonsideratton  of 
Kodi  dlt^ricta  under  the  laws  of  Califomia. 
Pallbrook  Irr.  Dlst,  t.  Bradley,  164  V.  S.  174. 
17  Sup.  Ct  6ft,  41  L.  Bd.  869;  Tulare  Trr. 
Dlst  T.  Sbepard,  185  U.  S.  1,  22  Sup.  Gt  631, 
46  L.  Ed.  773;  Herring  t.  Modesto  Irr.  Dlst 
(a  O.)  95  Fed.  705. 

In  the  construction  of  words  used  In  a  con- 
atitutlon  a  more  gaieral  and  InduslTe  defini- 
tion la  often  recognized  than  tn  the  more 
technical  prorlsions  of  a  statnte  or  a  cabr 
tnct.  A  constitatlon  is  tlie  fommlattim  of 
broad  general  rules  of  goraruMntal  policy 
submitted  to  the  pf^wlar  wUl  and  undorata&d- 
Ing  for  their  adoption. 

"Wlere  a  word,  having  a  technical  as  well 
aa  a  popular  meaning,  ia  nsed  In  a  conatitntlon, 
•  •  •  the  courts  will  accord  to  It  ita  popular 
significatioii."  Weill  v.  Kentfield,  54  Cal.  Ill ; 
Miller  v.  Duno,  72  Cal.  462,  405,  14  Pac.  27, 
1  Am,  St  Rep.  67;  Towle  v.  Mothens,  130 
Cal.  574,  577,  62  Pac.  1064 ;  San  Pedro,  eta, 
V.  Hamilton,  161  Oal.  610,  617,  119  Pac.  1077, 
87  L.  R.  A.  (N.  S.)  686 ;  Perrin  v.  Miller,  35 
Cal.  App.  129,  132,  168  Pac.  426. 

'This  rule  of  liberal  construction  appears 
to  have  been  applied  by  this  court  In  So.  Pac. 
Co.  V.  Levee  DlBt.  No.  1,  172  Cal.  345,  156 
Pac.  602.  construing  the  use  of  the  word 
"munleipal"  in  an  amendment  to  the  state 
Constitution  In  a  way  which  we  think  has  a 
marked  bearing ^on  this  case.  In  the  amend- 
ment of  the  Constitution  by  adoption  &t  the 
new  section  14,  art.  18,  for  the  purpose  of 
changing  the  system  of  taxation  of  corpora- 
tione,  It  was  declared  that  the  system  of  tax- 
afion  provided  should  "be  in  lied  of  all  other 
taxes  and  licenses,  state,  county,  and  muntd- 
paL"  Levee  district  No.  1  of  Sutter  county, 
being  a  levee  district  organized  under  the 
act  of  the  Legislature  for  the  creatl«i  6f 
Buch  districts,  undertook  to  levy  a  tax  upon 
property  of  the  Southern  Pacific  Company 
within  such  district,  and  attempted  to  sus- 
tain the  validity  of  snch  ta'x  against  the 
plea  of  this  cMistitutional  amendment  on 
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the  ground  that  it  Is  a  district  and  not  a 
munictinUty,  and  'that  the  amendment  does 
not  exempt  from  district  taxation.  This 
court.  In  the  case  dted,  while  holding  direc^ 
ly  that  sudi  levee  district  was  not  a  munici- 
pal corporation,  decided,  upon  an  exhaustive 
consideration  of  the  purposes  of  the  sectloa, 
and  the  obvious  intent  of  the  constitutional 
amendment  that  district  taxes  of  this  nature 
were  Included  under  the  term  "munldpalt" 
and  says: 

"It  would  appear  to  be  iwyond  peradventore, 
therefore,  that  when  the  Co^istitution  dedared 
that  the  state  taxes  'shall  be  in  lieu  of  all  oth- 
er taxes,  state,  county  and  municipal,'  it  used 
the  words  'state,  county  and  municipal,*  aa  in- 
clusive and  descriptive,  and  aot  as  designed  to 
exempt  districts  from  Its  operation.  *  •  •  " 

An  Irrigation  district  probably  comes  near- 
er tiiaa  anj  other  of  the  snhwdinate  public 
corporations  of  the  i^te  to  meeting  the 
technical  reQulrementa  defining  a  munic^l 
corporatlfm.  It  has  tts  own  directors  and 
officers,  conducts  its  own  election^  can  sue 
and  be  sued  in  its  corporate  name.  Issues 
bonds,  levies,  collects,  and  disburses  its  own 
revenues,  acquires  and  holds  property,  both 
real  and  personal.  In  its  own  name,  and  in 
the  management  of  its  internal  aflialra  la  en> 
tlrely  independent  of  the  count?  and  atate. 
aside  trom  tho  oontnrt  of  general  lava 

While  the  ooorta  have  frequently  drawn 
the  line  betweoi  public  corporatUms  <^  • 
quasi  municipal  character  and  those  perform- 
ing strictly  munldpal  functions,  It  has  usual- 
ly beai  for  the  purpose  of  defining  Umltatlona 
upon  the  poUtlcal  powers  of  theae  leaaor  state 
agfatdes,  but  no  reason  seems  to  exist  why 
the  distinction  ^undd  be  pushed  so  far  In  this 
case  as  to  ezdnde  Irrigation  districts  from 
the  operatloB  of  the  constitutional  amend- ^ 
mmt  under  discossion. 


<186  Cal.  143) 
PEOPLE  V.CLIFTON.   (Cr.  2331.) 

(Soprema  Court  of  California.  June  13, 19Z1.) 

1.  Homicide  ^238  —  Evldeaee  held  aot  to 
show  defendant  so  latoxleated  as  to  be  wKh- 
ost  appreciation  of  his  aet  'er  abitlty  to  forai 
a  deliberate  intent  to  kill. 

In  a  prosecution  for  murder,  evidence  held 
to  show  that  the  defendant  was  not  Intoxicated 
to  each  an  extent  aa  to  render  him  anconscloas 
of  or  withoat  appreciation  of  the  nature  of  his 
act  in  80  cutting  deceased  with  a  knife  aa  to 
cause  death  and  not  to  show  him  incapable  of 
forming  a  deliberate  intent  to  kOL 

2.  Homicide  «=9'22(2),  180  —  Instniotlea  on 
murder  requiring  deliberate  intent  to  kill, 
aad  permlttiag  Jury  te  consider  defeadaat's 
latoxioatloa,  approved. 

The  jury  was  correctly  Instracted  that  to 
censtitute  first  degree  mnrder  the  onlawful 
killing  must  be  accompanied  by  a  deliberate  and 
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clear  latent  to  kill,  and  that  it  should  consider 
the  evidence  as  to  defendant's  intoxication  at 
the  time,  together  with  other  evidence,  to  de- 
termine defendant's  purpose  or  intent  in  com- 
mitting the  act 

3.  Criminal  law  ^=3763,  754(1)  —  Instniotloi 
that  prosecution  must  establish  "eaoh  ma- 
terial fact  so  charged"  In  indictnent  not  ob- 
jectionable as  meaning  that  Indlotnenfa  ai« 
legations  "are  facts  and  true." 

The  claim  that  an  instruction  that  everj 
material  allegation  of  the  indictment  was  put  in 
iatae  by  the  plea  of  not  guilty,  and  that  it  de- 
TolTed  on  the  prosecution  to  establish  to  a 
moral  certainty  and  beyond  a  reasonable  doubt 
"each  material  fact  so  charged,"  was  an  instruc- 
tion to  the  effect  that  allegations  of  the  in- 
dictment "are  facts  and  true,"  httd  without 
foundation. 

4.  Witnesses  <8=»277(4),  380(2)  —  Defendant's 
statements  shortly  after  homldde  held  admis- 
sible te  discredit  Ms  testimony;  defendant 
m^y  be  cross-examined  as  to  all  matters  oon- 
eemlng  direct  examination. 

In  a  prosecution  for  murder  the  state  may 
fully  cross-examine  defendant  as  to  all  matters 
coDcernmg  his  examination  in  chief  under  Pen. 
Code,  8  1323,  and  in  so  doing  may  show  by  his 
own  admissions  that  he  has  made  a  statement 
contrary  to  his  direct  exajnination  to  discredit 
him,  so  that  his  answers  to  questions  soon  after 
the  homicide  as  to  the  cause  of  trouble  be- 
tween him  and  deceased,  where  pot  amounting 
to  a  confession  of  gnilt,  were  admissible  as  to 
hia  eredibUity. 

5.  Criminal  law  ^9786(1)  —  Refusing  of  Ir- 
struotien  as  to  defendant's  credibility  held  not 
error  la  view  of  the  facts. 

Where  defendant's  answers  to  qnestions  as 
to  cause  of  difficulty  shortJy  after  homicide  were 
introdaced  to  discredit  his  testimony  in  diief, 
an  Instruction  that  if  defendant  was  at  such 
time,  because  of  intoxication,  nnaUe  to  onder- 
stand  questions  or  answm  thi^  should  not  be 
considered,  while  hardly  objectionable,  was  not 
erroneously  refused,  where,  in  view  of  the  char- 
acter of  answers  given,  it  appears  that  witness 
sufficiently  understood  and  intelligently  an- 
swered questions. 

«.  Homicide  ^253(1)  —  EvManM  held  salll- 
olent  to  sflstala  omvietloa  of  ftrat  degree 
murder. 

In  a  prosecution  for  first  degree  murder, 
evidence  held  sufficient  to  sustain  conviction. 

In  Bank. 

Appeal  from  Snperlor  Court,  Sacramento 
Oounty ;  Malcolm  0.  Glenn,  Judge. 

David  Clifton  was  convicted  of  murder  in 
the  first  degree,  with  penalty  of  death,  and 
from  the  Judgmemt  and  order  doiying  new 
trial  he  appeals.  Judgment  ud  order  af- 
firmed. 

Ralph  W.  Smith,  of  Sacramento,  tor  appel- 
lant. 

U.  S.  Webb,  Atty.  Gen.,  and  J.  Charles 
Jmes,  iDeputy  Atty.  Gen.,  for  the  People. 


ANGELIiOTn,  C.  J.  The  defraidant  was 
convicted  of  murder  of  the  first  degree  for 
the  killing  of  one  Henry  Smith  on  April  9. 
1920,  and  was  adjudged  to  snffer  death.  Be 
appeals  from  the  Judgment  and  from  as  or- 
der denying  bis  motion  for  a  new  trial. 

The  killing  was  admitted,  hut  It  was 
claimed  on  the  trial  that  It  watt  done  In  law- 
ful self-defense.  In  view  of  the  record  It 
cannot  reasonably  be  contended  that  the  jury 
was  not  Justified  in  concluding  otherwiBS 
and  finding  the  defendant  guilty.  It  is  ear- 
nestly urged,  however,  that  the  evidence  was 
not  such  as  to  Justify  a  verdict  of  murder  of 
the  first  degree,  for  want  of  testlm<niy  to  sup- 
port a  conclusion  of  the  presence  of  the  deIU»- 
eratlon  and  pronecUtatlon  essential  to  aadt  a 
verdict 

[1]  White  ^ere  was  evidence  whldi  would 
strongly  Justify  a  claim  before  tb6  Jmy  that 
the  homicide  was  the  result  of  a  drunken 
quarrel  betwc«i  defendant  and  deceased, 
without  any  element  of  deliberation  and  pre- 
meditation on  the  part  of  defendant,  there 
was,  in  our  opinion,  sufilcient  evidence  upon 
which  to  found  a  contrary  conclusion.  De- 
ceased and  defendant  and  two  women,  all 
negroes,  were  living  in  a  small  four-room 
shack,  fronting  on  an  alley  between  O,  P, 
FourUi,  and  Fifth  streets  In  the  city  of  Sac- 
ramenta  Apparently  all  were  Ignorant  and 
superstltlouB.  Deceased  was  living  with  one 
of  these  women,  a  Miss  Fisher,  and  the  other 
woman,  a  Miss  Watson,  had  been  an  occu- 
pant of  the  house  for  only  a  few  days.  The 
relations  between  defendant  and  deceased 
had  been  very  Mendly,  so  fttr  as  the  evi- 
dence shows,  to  within  a  couple  of  days  of 
the  quarrel,  and  defendant  had  originally 
taken  up  bis  abode  in  the  house  at  the  Invita- 
tion of  deceased.  The  (mly  evidence  of  any 
trouble  between  them  prior  to  the  ffttal  quar- 
rel was  that  of  Miss  Watson.  She  testified 
to  a  verbal  altercatlMi  between  them  a  day 
or  two  before  with  relation  to  the  defendant 
carrying  and  using  red  "pepper  as  a  protection 
against  evil  spirits  in  and  about  the  house, 
which  ended  in  defendant  drawing  a  knife, 
and  being  pushed  out  through  a  door  by  Miss 
Fisher.  She  also  testified  that  the  day  be- 
fore the  hcHnldde  (teceaaed  accnsed  lliss 
Fisher  In  the  presence  of  defendant  of  giviog 
defendant  money  and  taking  care  of  him  mtt 
of  his  (deceased's)  labor.  She  said  that  he 
also  told  Miss  Fisher  to  make  defendant 
leave  the  house,  and  tliat  he  would  not  stay 
there  if  defendant  remained.  She  also  testi- 
fied that  during  the  morning  of  the  day  of  the 
homicide  defendant  sharpened  his  knife  la 
her  room,  and,  after  sharpening  It,  said  it 
would  do  the  work.  In  none  of  these  state- 
ments was  she  corroborated  by  other  wit- 
nesses, and  her  evidence  may  well  be  claimed 
to  be  somewhat  rambling  and  unconvincing. 
The  question  of  her  credibility  was,  however. 
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a  question  for  the  jury.  Later  In  the  day 
defendant  and  deceased,  both  of  whom  had 
apparently  been  drinking  previously,  tt^fh- 
er  with  a  white  man  called  "Pat,"  who  has 
never  been  produced  aa  a  witness,  were  in 
the  dining  room  of  this  house,  engaged  in 
drinking  and  talking.  According  to  defend- 
ant, a  quarrel  ctmunenced  between  him  and 
deceased  on  the  question  as  to  which  of  the 
two  shoold  go  out  after  more  Uqnor,  and  de- 
ceased attacked  him  with  a  botcher  knife, 
but  there  is  nothing  except  this  testimony  of 
defendant  to  suggest  that  deceased  had  a 
knife  or  was  armed.  The  evidence  was  such 
as  to  fully  warrant  the  Jury  in  concluding  that 
he  was  unarmed.  No  witness  professes  to 
have  seen  the  commencement  of  the  physical 
encounter.  The  two  who  say  they  witnessed 
any  part  of  the  encounter,  a  negro  named  Mil- 
ler and  Miss  Watson,  found  the  two  grap- 
pling on  the  floor  of  the  room.  Miss  Watson 
saying  that  defendant  was  on  top  of  de- 
ceased, and  that  deceased  was  pleading  with 
him  to  stop  cutting  him,  and  Miller  saying 
that  each  man  was  on  his  side.  According  to 
both  of  the  witnesaea  deceased  was  then 
bleeding  badly.  The  def^dant  then  got  up 
and  left  the  boose,  and  was  arrested  a  short 
time  thereafter  In  the  immediate  locality, 
near  the  comer  of  Fifth  and  P  streets,  where 
he  was  standing  against  a  fence.  The  knife, 
with  blood  upon  it,  was  found  in  his  pocket. 
Deceased,  who  died  the  same  day,  had  re- 
ceived several  small  knife  wounds,  one  being 
between  the  thumb  and  index  finger  of  his 
left  hand,  and  a  mortal  wound  about  nine 
in<^es  in  length  across  the  abdomen,  portions 
of  the  small  intestines  being  severed.  The 
case  was  such,  assuming  the  reliabltity  of 
Miss  Watson  as  a  witness,  as  to  warrant  a 
conclusion  tbat  there  was  some  feeling  of 
hostility  between  the  two  men,  and  a  disposi- 
tion on  the  part  of  defendant  to  use  his  knife 
on  deceased,  and  also  that  defendant  attacked 
deceased  with  bta  knife,  deceased  being  un- 
armed, and  Inflicted  the  abdominal  wound 
with  the  deliberate  purpose  of  killing.  If 
this  wound  was  consciously  Inflicted,  it  Is 
hard  to  account  for  the  act  upon  any  other 
theory  than  tbat  It  was  done  with  the  delib- 
erate purpose  of  killing,  for  the  nature  of  the 
wound  was  such  that  it  was  most  likely  to  re- 
sult In  death.  That  It  was  consciously  inflict- 
ed seems  very  dear,  unless  defendant  waa 
intoxicated  to  such  an  »tent  that  he  did  not 
know  and  appreciate  what  he  was  dt^g. 
The  strongest  evidence  in  defendant's  behalf 
is  that  relating  to  his  Intoxication.  Unques- 
tionably he  was  under  the  inBoence  of  liquor 
to  some  extent.  All  those  who  had  anything 
to  do  with  him  that  afternoon.  Including  the 
officers,  agree  on  this.  The  question  in  this 
connection  Is  whether  he  was  intoxicated  to 
such  an  extent  as  to  render  him  unconscious 
of  or  without  appreciation  of  the  nature  of 
bis  and  incapable  of  forming  a  deliberate 
Intrat  to  kill.  We  are  forced  to  the  condn- 
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sion  that  the  evidence  was  soch  as  to  suffl 
ciently  support  a  negative  answer  to  tlilii 

question. 

[2]  The  Jury  was  correctly  instructed  that 
to  constitute  murder  in  the  first  degree,  the 
unlawful  killing  most  be  accompanied  by  a 
deliberate  and  clear  Intent  to  kill,  and  also 
that  it  was  pr(^r  to  consider  the  evidence  on 
the  subject  of  Intoxication  at  the  time  of 
the  act,  together  with  all  the  other  evldeuce 
in  the  case,  for  the  purpose  of  determining 
the  purpose  or  intent  with  which  he  commit 
ted  the  act  It  found  the  existence  on  the 
part  of  defendant  of  this  deliberate  and  clear 
intent.  While  In  this  r^pect  the  case  may  be 
one  that  mag  merit  earnest  consideration  on 
the  part  of  the  executive  upon  an  application 
for  executive  demoicy,  it  is  not  one  in  which 
this  court  is  authorized  to  reverse  for  want 
of  sufficient  legal  evidence. 

[S]  The  claim  tbat  an  Instmctlon  that  every 
material  allegation  of  the  Indictment  was  put 
in  issue  by  the  plea  of  not  guilty,  and  that  It 
devolved  upon  the  prosecution  to  establish  to 
a  moral  certainty  and  beyond  all  reasonable 
doubt  "each  material  fact  so  chained,"  was 
In  substance  an  Instruction  to  the  effect  that 
the  all^ations  of  the  indictment  "are  facts 
and  true,"  Is,  it  would  seem  hardly  neceestfry 
to  say,  entirely  without  foundation. 

[4]  Defendant  testified  as  a  witness  In  Shis 
own  behalf.  AuHmg  other  things  he  testified 
Hbat  there  had  never  been  any  trouble  be- 
tween himself  and  deceased  prior  to  the 
fatal  quarrel,  and  especially  that  there  had 
nevCT  been  any  trouble  or  feeling  between 
them  with  regard  to  the  woman  Fisher.  He 
also  testified  that  the  deceased  attacked  him 
with  a  knife,  "with  a  keen  butcher  knife,"  "a 
little  keen  butcher  knife  that  was  wrapped 
around  the  handle  with  some  string,**  which 
he,  defendant,  knocked  ont  of  his  hand.  On 
crosB-examlnatirai  the  foundatitm  was  prop- 
erly laid  with  a  view  to  his  Impeachment  as 
a  witness  In  rt^ard  to  these  matters  tj  aek- 
ing  blm  If  at  the  dty  Jail  about  2^  p.  m. 
of  April  9, 1920  (the  day  of  the  homicide),  In 
the  presence  of  certain  spedfled  perstms,  be 
did  not  give  certain  answers  to  certain  ques- 
tions. The  questions  and  answers  involved 
were  as  follows: 

"Q.  What  did  the  fight  start  over?  A.  God! 
bis  woman,  I  gueas.  ^Elkat  was  the  only  thing  it 
started  over. 

"Q.  What  is  the  woman's  name?  A.  Miaa 
Oora  Fisher. 

"Q.  Dave,  did  you  get  cut  anywheret  A.  No, 
air;  not  to  tpj  knowledge,  no. 

"Q.  Henry  ^dn't  have  a  knife  out  Or  any- 
thing? A.  Not  that  I  know  of. 

"Q.  Did  he  have  a  gun  or  anything?  A.  N(^ 
sir. 

"Q.  Did  be  say  he  waa  going  to  get  a  gnn  or 
anything?  A.  No,  air. 

"Q.  He  didn't?  A,  Yes,  dr. 

"Q.  Did  Henry  have  a  knife  or  anything  la 
his  hand?  A.  No,  sir;  I  don't  remember." 
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Defendant  uswored  that  he  lUd  not  re- 
member making  any  statonent.  In  rebuttal, 
Mr.  Vinson,  the  official  shorthand  reporter 
who  took  down  the  questions  and  answers  in 
shorthand,  testified  to  the  giving  by  the.  de- 
fendant of  these  answers  to  such  questions 
on  the  occasI<xi  specified.  Objection  was 
made  to  this  eviduce  on  the  part  of  Mr.  Yin- 
tKu  00  the  groimd,  anbstantlally,  that  it  vna 
not  made  to  appear  that  the  statement  was 
T<aimtat7,  or  that  defendant  was  apprised 
at  his  rli^ts,  and  that  his  c<mdltlon  was  such 
that  he  was  not  able  properly  to  understand 
Qu  qneatioas  and  know  t3M  rtatranents  he 
was  making.  There  was  considerable  teeti- 
mtxiy  as  to  his  oondit^  with  regard  to  be- 
iug  intoxicated  and  tAe  extent  thereof,  but 
the  eyidence  before  the  court  was  clearly  oZ 
autSk  a  nature  as  to  warrant  the  eoncluri<m 
that  he  snfficteiay  understood  the  questions 
and  the  uiswers  lie  was  goring.  It  Is  con- 
tended that  tlie  court  erred  In  admitting  the 
evidence  thus  given  by  Mr.  Vinson. 

There  can  be  no  question,  of  course,  as  to 
rlgjit  of  the  proaecntlon  to  fully  cross-ex- 
amine the  defendant  as  to  all  matters  c<m- 
cwnlng  which  he  was  examined  in  dil^  (sec- 
tion 1323,  Pen.  Code),  and  in  so  doing  to 
show  by  hts  own  admissions,  If  they  could, 
that  he  had  made  stqtements  contrary  to 
those  made  upon  bla  direct  examination,  for 
the  purpose  of  throwing  discredit  upon  them. 
See  People  v.  Gallagher.  100  Cal.  4«6,  475.  86 
Pac.  80;  People  v.  Creeks.  170  Oal.  368,  379, 
149  Pac.  821.  It  seems  plain  on  principle 
that  in  the  event  of  his  failure  to  admit  the 
making  of  such  contrary  statements,  when 
properly  questioned  as  to  the  same,  proof 
thereof  might  be  made  by  other  persons  who 
heard  htm  make  them,  just  as  In  the  case  of 
any  other  witness.  This  Is  certainly  true  if 
such  statements  do  not  constitute  a  confes- 
sion of  guilt  of  the  offense  for  which  the  de- 
fendant is  on  trial,  In  which  event  it  may  be 
assumed  for  the  purposes  of  this  decision 
that  the  same  would  not  be  admissible  In  the 
absence  of  proof  of  being  voluntarily  made. 
The  trial  court  admitted  proof  of  the  state- 
ments here  involved  for  the  purpose  of  im- 
peachment, without  proof  of  their  voluntary 
-Character.  But  It  Is  perfectly  clear  that  they 
did  not  constitute  a  confession  of  guilt,  with- 
in the  meaning  of  the  rule  requiring  such 
proof.  The  distinction  between  a  confession 
of  guilt  and  a  mere  admission  of  a  fact  or 
facts  not  constituting  guilt  of  the  ofFense  in 
question  is  very  fully  and  learnedly  discussed 
in  People  v.  Fowler,  178  Cal.  657,  664.  174 
Pac.  892,  and  need  not  here  be  further  dis- 
cussed. Thdse  statements,  being  mere  ad- 
missions of  material  facts  not  amounting  to 
a  confession  of  guilt,  were  also  admissible  as 
such  altogether  regardless  of  any  question 
of  impeachment.  See  People  v.  Sexton,  132 
Cal.  87.  39,  64  Pac.  107.   As  w»  hare  said. 
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the  evidence  was  clearly  sufficient  to  warrant 
the  conclusion  of  the  trial  court  that  he  vhs 
not  so  incapacitated  by  Intoxication  that  be 
did  not  sufficiently  understand  the  qnestlona 
asked  and  the  answers  he  gave. 

[5]  It  is  argued  that  the  trial  court  erred 
in  refusing  to  give  an  Instractton,  reQuestcd 
by  defendant— 

'That  before  yon  can  constder  the  statement 
made  by  the  defendant  at  the  oty  Jail  on  Apttt 
9,  1020,  in  reply  to  qoeadons  of  Mr.  Hi^lhes 
*  *  *  in  the  preseDce  of  the  police  officers 
and  Mr.  Vmsoo,  the  reporter,  or  any  part 
thereof,  the  evidence  most  show  to  your  satis- 
faction that  tbe  accused,  David  Clifton,  was  at 
the  tfane  of  the  making  of  the  statement  ia 
possesBion  of  his  mental  faculties,  and  was  so 
possessed  to  understand  the  questions  which  be 
answered,  ^oold  yon  find  that  the  defendant 
was  not  so  possessed  of  his  facilities  by  res* 
son  of  Us  having  been  drinking  Uqaor,  or  any 
other  canBl^  then  yon  are  to  disre^ud  the  erf- 
denee  as  to  those  portions  at  the  statement  con- 
cerning which  defendant  was  examhied  on  the 
witness  stand,  and  which  have  been  ■<it»f«t^Ml  la 
evidenced" 

As  an  abstract  statement  of  law  we  see  no 
very  good  objection  to  this  tustructlon,  and, 
in  view  of  the  evidence  as  to  some  Intoxica- 
tion on  the  part  of  the  defendant,  it  might 
well  have  been  given.  However,  one  of  the 
grounds  upon  which  the  learned  Judge  de- 
clined to  give  It  was  that  "there  Is  not  suffi- 
cient evidence.  If  any,  on  which  to  produce 
such  an  Instruction,"  and  It  Is  true  that  there 
is  no  affirmative  evidence  in  the  record  tmd- 
Ing  to  show  lack  of  understanding  on  the  part 
of  defendant  of  the  purport  of  tbe  questions 
and  his  answers.  The  answers  or  the  defend- 
ant were  responsive  to  the  questions,  and 
indicated  comprehension  of  the  subject  of 
inquiry.  In  view  of  the  diaracter  of  the 
answers  given  It  is  difficult  to  imagine  that 
defendant  did  not  fully  understand  both 
questions  and  answers.  Every  witness  who 
testified  regarding  the  matter  testified  tliat, 
although  the  defendant  was  somewhat  under 
the  Influence  of  liquor,  he  apparently  suffi- 
ciently understood  and  intelligently  answered 
the  questions.  Under  the  circumstances  we 
think  It  cannot  be  held  that  the  trial  judge 
erred  in  refusing  the  Instruction  for  the  rea- 
son above  stated,  and  on  whldi,  among 
others,  he  founded  his  refusal. 

[B]  No  other  point  Is  made  for  reversal, 
and  careful  conddeiatlon  of  the  record 
shows  nothing  in  the  way  of  substantial  er- 
ror In  the  proceedings  In  the  trial  court  De- 
fendant had  a  fair  trial,  and  there  la  anfit 
dent  evidence  to  support  the  verdict 

The  judgmmt  and  order  denying  a  new 
trial  are  affirmed.  ' 

We  concur :  SHAW,  J.;  WILBtrR,  J.; 
OLNEY,  J.;  UENKON*  J.;  X.AWLOB,  34 
SLOANB.  J. 
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SAN  FRANCISCO  BAR  ASS'N  V.  OPPEN- 
HEIM.  (Or.  2350.) 

(Sapreme  Goort  of  California.  June  6,  1921.) 

1.  EvItfMM  «»3I7(2)— Haaruty  testimony  by 
olerk  aa  to  what  was  by  tfefendaDt  Jadoa 
aoaght  to  ba  disbarred  inadmissible. 

In  proceedings  to  disbar  an  attonier  liolding 
office  of  police  Justice,  for  miscondact  relative 
to  admitting  to  bail  ooe  charged  with  homicide, 
testimony  as  to  what  the  cleric  of  court  said  tlut 
defendant  judge  aaid  was  inadmisdble  to  show 
tiie  matdng  of  an  wrdtr  or  statement  bf  defend- 
ant judge. 

2.  Attomsy^aad  dtont  «=>93(2)— Evidsnca  in- 
salllofeat  to  wamat  flndlng  pollca  Jadgs 
IBllty  of  ntooonduet  niatlva  to  admittiag  to 
bait 

In  procsetinga  to  dtsbar  a  police  judge  for 
miseoudnct  relatiTe  to  admitting  to  baU  one 
charged  with  homicide,  eridence  held  iosoffi- 
cient  to  warrant  tha  court  in  finding  defend- 
ant judge  gnOty. 

3.  Attorasy  and  onoaf  «bS3(2)— Evldeaeo  ia.- 
suffleiset  to  show  polloa  Jadfo  galtty  of  bribe 
taking. 

In  proceedings  to  disbar  a  police  judge 
for  miscondact  in  receiving  a  bribe  on  a  for- 
mpt  onderfltanding  that  be  should  be  corrupt- 
ly taiflaenced  in  the  decision  of  certain  crim- 
inal cases,  the  allegation  being  that  he  dis- 
charged the  defendants  In  each  of  such  cases, 
evidence  Mi  Inauffldant  to  soatoin  sncli 
<diargeB. 

Lawlor,  daeft  and  Sloane,  JJ.,  dissenting. 

In  Bant:. 

Applicatldn  by  the  San  Franclaco  Bar  As- 
BOdation  tat  disbarment  of  Morris  Oppen- 
htilm.  Ordn  to  show  cause  dlsdiarsed,  and 
proceeding  dismissed. 

John  O'Gara,  J.  J.  Webb,  and  Max  Kuhl, 
all  of  San  Francisco,  for  accusers. 

Thos.  B.  Dozler  and  A.  S.  Newburgh,  both 
of  San  Francisco,  for  aocased. 

ANQBI/LOTTI,  C.  J.  This  U  a  proceeding 
instituted  In  thla  court  for  the  disbarment  of 
Morris  Oppenheim,  an  attorney  and  coun- 
selor, for  conduct  involving  moral  turpitude. 
Defendant  was  at  all  the  times  mentioned  In 
the  accusation  one  of  the  ptdice  judges  of 
the  city  and  county  of  San  Francisco,  and, 
as  In  the  case  of  John  J.  Sullivan  (Crlm.  No. 
2347,  decided  May  5,  1921)  198  Pac  7,  all  the 
charges  against  him  are  for  acts  and  con- 
duct on  his  part  with  relation  to  matters  com- 
ing before  him  as  such  police  judge.  TbroQ 
separate  speclflc  charges  against  the  accused 
ttre  made  by  the  accusation.  The  accused 
denied  the  truth  of  each  charge.  By  order 
of  the  court,  the  evidence  In  support  of  and 
against  the  charges  was  taken  by  the  chief 
Justice,  and  the  transcript  of  the  evidence 
taken  has  received  full  consideration  at  the 
hands  of  each  member  of  the  court 


ASS*M  r.  OFPENHEDC  1069 

P.) 

The  diarges  are  of  the  same  general  na- 
ture as  those  made  against  John  J.  Sullivan 
in  the  proceeding  referred  to  above.  In  the 
opinion  in  that  matter  we  sufficiently  dis- 
cussed the  rules  of  law  applicable,  and  it  Is 
not  necessary  to  repeat  that  discussion  here. 
In  this  matter,  as  In  the  Sullivan  Case,  the 
only  direct  evidence  of  guilt  of  the  accused  of 
any  of  the  siweiflc  offenses  charged  Is  that 
of  O.  Vincent  RIccardt,  whose  credibility  as  a 
witness  is  fully  discussed  in  the  opinion  In 
that  case.  It  is  u^mecessary  to  repeat  that 
discussion  here,  further  than  to  say,  as  wc 
substantially  said  there,  that  we  can  accept 
hla  testimony  as  true  only  in  so  far  as  It  is 
substantially  corroborated  by  other  evidence. 
We  had  occasion  In  the  Sullivan  Oase  to  dis- 
cuss the  business  of  Peter  P.  McDonough  and 
the  intimate  relations  existing  bei%veen  him 
and  the  accused  therein.  The  same  sort  of 
Intimacy  existed  between  him  and  the  ac- 
cused here,  and  all  that  la  said  In  the  opin- 
ion in  that  case  about  these  matters  Is  equal- 
ly applicable  her& 

The  ^>eciflc  charge  mainly  relied  on  is  the 
first  In  order  In  the  accusation,  being  with 
relation  to  the  conduct  of  the  accused  In  a 
matter  pending  before  him  as  a  committing 
magistrate.  In  which  one  George  Imperiale 
was  charged  with  the  crime  of  manalau^ter. 
The  charge  Is  that  while  this  matter  was  so 
pending  before  him,  the  accused  entered  Into 
a  consE^racy  and  agreement  with  one  Peter 
P.  McDonough  wherein  and  whereby  it  was 
understood  and  agreed  that  accused,  as  police 
Judge,  should  make  sudi  orders  in  regard  to 
the  bail  of  Imperiale  that  the  latter  would 
be  Induced  to  discharge  his  then  attorney, 
one  John  V.  Filipplnl,  and  employ  In  his 
place  C.  Vincent  Rlccardl,  and  also  to  pay 
for  attorney  fees  and  his  release  from  cus- 
tody and  for  the  dismissal  of  the  case  $600, 
of  whidi  sum  McDonough  was  to  receive  a 
part ;  that.  In  pursuance  of  such  corrupt 
agreement,  accused,  on  April  24,  1919,  first 
made  an  order  fixing  the  bail  at  $S,000  bond 
or  $2,600  cash,  and  subsequently  on  the  same 
day  made  an  order  holding  Imperiale  with- 
out bail,  thus  inducing  Imperiale  to  discharge 
Flllppini  from  his  employment  and  tu  em- 
ploy Biccardi  In  his  place,  and  that  then  ac- 
cused made  a  third  order,  fixing  the  ball  at 
$1,000,  which  amount  was  furnished  by 
McDonough.  and  Imperiale  thereupon  re- 
leased ;  and  that  on  or  about  May  23,  1919. 
the  case  was  finally  dismissed;  aud  that  the 
sum  of  $000  was  paid  by  Imperiale  for  attoV- 
ney  fees  and  for  his  release,  and  for  the  dis- 
missal of  the  case,  of  which  sum  McDonough 
received  $200.  There  Is  no  claim  either  In 
the  accusation  or  the  evldmce  that  acctCeed 
was  to  receive  or  did  receive  any  money  In 
this  matter. 

Imperiale,  who  was  engaged  In  the  busi- 
ness of  running  an  auto  stage  or  truck,  had 
In  <H>erating  his  car,  run  into  and  killed  a 
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child.  The  chai^  of  manslaughter  was 
based  opon  his  allied  Diligence  in  this 
matter.  In  so  far  as  the  dismissal  of  the 
durge  by  accused  is  concerned,  it  Is  not 
filmed  that  the  accused  was  not  fally  Justi- 
fied in  his  action  by  the  facts.  No  effort  was 
made  by  the  accuser  to  show  what  an  In- 
Testlgatimi  of  the  facts  disclosed.  Mr. 
George  B.  Eeane,  an  attorney  employed  by 
the  parents  of  the  dead  child,  testified  that 
he  fully  Investigafed  the  facts,  and  conclud- 
ed that  there  was  no  case  against  Imperlale. 
It  Is  undisputed  that  In  open  court  he  so  stat- 
ed to  the  accused  judge  and  asked  that  the 
matter  be  dismissed.  In  so  far  as  the  rec- 
ord  shows,  there  was  no  probable  cause 
shown  for  believing  Imperlale  to  be  guilty  of 
the  crime  with  which  he  was  charged,  and 
the  dismissal  was  proper. 

It  is  solely  in  connection  with  the  matter 
of  the  ball  of  Imperlale  that  anything  Im- 
proper appears.  Imperlale,  an  ignorant  for- 
eigner, was  In  custody  on  the  charge  of  man- 
slaughter, having  been  arrested  the  night  be- 
fore. Riccardl  had  such  Information  as  to 
lead  him  to  the  conclusion  that  he  had  some 
prc^erty  and  sufficient  resources  to  enable 
him  to  pay  a  large  amount  of  mtmey  to  gain 
his  liberty.  Here  was  a  fertile  field  for  de- 
velopment in  the  eyes  of  Rlccardi.  An  in- 
tervening obstacle  to  such  development  was 
the  presence  in  the  case  of  Mr.  John  V.  Pillp- 
pini  as  Ibe  attorney  of  Imperlale.  Mr.  Fllip- 
ptnl  was  an  attorney  at  law  of  good  repute, 
without  much  police  court  or  criminal  prac- 
tice experience,  who  as  a'  lawyer  had  pre- 
viously done  some  business  for  Imperlale  and 
had  his  confidence.  In  consequence  of  this 
he  had  been  engaged  to  appear  for  him  In 
tliiB  matter,  and  was^  with  Mrs.  Imperlale, 
In  and  about  the  hall  of  justice  and  the  court- 
room of  accused  on  the  morning  of  April 
24th,  when  Imperlale  was  first  brought  into 
court  to  answer  to  the  charge,  engaged  in 
an  effort  to  obtain  the  release  of  Imperlale 
on  baU.  It  was  considered  by  Blccardl  to  be 
necessary  to  exclude  Filii^inl  firom  the  case 
and  to  obtain  bis  own  onployment  in  his 
place.  The  plan  adopted  to  accomplish  this 
was  to  bring  Imperials  and  his  wife  and 
Fllippini  to  a  condu^im  that  FlllKilni  could 
not  obtain  an  order  for  ewh  release  on  ball, 
or  other  favorable  action  in  the  case,  and 
that  Riccardl  could  obtain  his  release  at 
once  and  evratually  a  dismissal  of  the  case. 

There  can  be  no  doubt  that  Imperlale  and 
bis  wife  and  Fllippini  were  prevailed  upon 
to  believe  that  Fllippini  could  do  nothing  for 
Imperlale  In  that  court,  and  that  with  the 
assrait  of  Imperlale,  Fllippini  withdrew  frcnn 
tlie  case,  and  Blccardl  took  duurge,  Except 
for  the  continued  repr^ntatlons  and  lusinu- 
atlrnis  by  Riccardl  as  to  his  ability  to  accom- 
plish results  and  the  U<!k  of  knowledge  of 
Fllippini  as  to  how  things  must  be  done  in 
■drder  to  obtain  favorable  results  In  that 
court,  the  potot  ecmslderatlon-  leading  the 


parties  to  the  conclusion  that  FtUpi^  could 
do  nothing  was  certain  information  ^ven 
them  as  to  an  alleged  change  made  by  the 
accused  in  the  matter  of  the  ball.  It  i»  the 
alleged  willful  partlcIpatliHi  by  the  accused 
with  Riccardl  In  this  matter,  as  well  as  fat 
the  original  fixing  of  ball,  that  Is  mainly  ra- 
iled on  by  the  accuser, 

Blccardl's  story  la,  In  brief,  substantially 
as  follows:  All  bis  dealings  In  the  matter 
were  with  McDonou^,  and  at  no  time  did 
be  speak  to  the  accused  about  the  case.  Be- 
fore court  convened  on  the  morning  of  AprO 
24,  1918,  be  went  to  McDonough's  place  of 
business  and  acquainted  him  with  the  pros- 
pect  of  mutual  gain  In  the  Imperlale  case  in 
the  event  tliat  be  was  «n[^oyed  as  attorney 
In  place  of  FUIpplnL  McDonough  agreed  to 
help  and  Riccardl  divulged  his  plan,  which 
was  to  have  the  Judge  fix  the  bail  at  so  high 
a  figure  as  to  make  it  impossible  for  Fllippini 
to  obtain  It  McD<mougta  said  he  would  com- 
municate with  the  Judge  at  once.  Riccardl 
went  back  to  the  courtroom,  arriving  there 
before  court  was  convened.  After  the  ac- 
cused took  his  place  on  the  bench  for  ^e  dis- 
position of  the  business  of  the  day's  calendar, 
application  was  made  by  Fllippini  for  the 
fixing  of  ball  in .  the  Imperlale  case.  The 
Judge  fixed  it  at  $5,000  bond  or  $2,500  cash. 
Fllippini  left  the  courtroom  saying  that  he 
would  endeavor  to  obtain  It.  Riccardl  there- 
upon went  to  McDonough  again  and  told  bim 
that  Fllippini  would  probably  get  the  re- 
quired bond  and  suggested  that  he  have  the 
accused  raise  the  bail  or  refuse  bail  alto- 
gether. McDonough  said  he  weuld  do  tliia 
Riccardl  went  back  to  the  courtroom  a  little 
later.  Court  had  adjourned  and  the  accosed 
had  left  the  Qouitroont  Imperlale  and  the 
other  prisoners  were  still  In  the  dock  In  Qie 
courtroom.  He  (RlccardQ  says  Oiat  he  was 
Informed  by  the  derk  of  the  court  that  an 
order  of  "no  ball"  bad  been  made.  It  was 
at  this  stage  that  f^lntlnt  withdrew  fktRn 
the  case  and  Riccardl  became  attorn^  fOr 
Imperlale.  He  then  went  back  to  McDon- 
ou^'s  place  of  business,  In  company  with 
Mrs.  Imperial^  and  sought  an  orAeae  flxing 
the  ball  at  $1,000  cash.  McDonoo^  wat  In- 
to a  back  room  and  came  bad:  with  audi  an 
order  signed  by  the  accused.  He  beard  the 
voice  of  accused  speakii^  In  snch  bade  room. 
He  procured  fl,000  from  McDonough  to  de- 
posit with  the  txmd  and  warrant  deriic,  and 
went  to  Che  office  of  such  derk  with  the 
money  and  the  order  flxing  bail,  there  de- 
posited the  mon^  and  the  order,  and  re- 
ceived an  order  directed  to  Uie  prlsim  keeper 
at  the  dty  prison  for  the  rdease  of  Imperlale. 
He  went  back  to  the  courtroom  with  1Mb  (v- 
der,  and  showed  it  to  Fllippini  who  was  still 
there.  The  prisoner  had  in  the  meantime 
been  taken  to  the  dty  prison.  The  order  f«- 
release  was  takni  to  the  cltv  prison  and  de- 
livered to  the  officer  in  charge,  and  Imperlale 
was  disdiarged  from  custody  at  iliSti  a.  n. 
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This  8toi7  Is  absolutely  imcorrobatated  io 
so  far  as  any  competent  ertdouie  direct^  Im- 
plicating the  accnaed  is  conoCTied.  MOTBorer* 
in  certain  essential  d^aUs  it  Is  opposed.  In 
our  opinion,  to  a  clear  ^eponderance  of  the 
testlmmy,  altogether  regardteeaof  the  denials 
under  oath  ct  boUi  aocosed  and  UcDonough. 
Hie  latter  d«iles  that  he  had  anything  what- 
ever to  do  with  the  case,  beyond  furnishing 
on  application,  in  the  course  of  his  business, 
the  mwxey  to  be  depoedted  as  ball,  and  says 
lie  never  communicated  with  the  accused  In 
relation  to  ttte  case.  The  accused  testlfled 
that  U<d>onou|^  nerer  communicated  with 
him  about  the  case,  and  denied  that  be  erer 
made  any  *^o  baQ  order"  or  said  anything 
about  such  an  order  to  any  one.  He  farther 
testifled  that  having  first  fixed  the  cash  bail 
at  ¥2,600  on  the  statement  of  the  arresting 
ofSioa,  he  reduced  It  to  91,000,  b^re  leavins 
the  courtroom;  his  best  recollectlai  being 
t^t  he  so  reduced  It  on  the  ap^lcation  of 
Mr.  N.  O.  Goghlan,  who  came  into  tSie  case 
by  arrangement  with  mccardl. 

In  so  far  as  an^Mrs,  escept  for  Blccardi's 
testimony  there  is  nothli^  to  sofl^est  even  a 
suspicion  of  wnmgdolng  In  the  matter  ot  the 
original  fixing  of  ball.  Vnusa  the  appllcatl<ai 
was  made  by  Mr.  FUliq^inl,  the  accused  said 
he  would  hare  to  wait  fOr  the  arresting  of- 
ficer's statemoit  When  the  <^cer  arrived, 
he  told  the  accused  that  the  case  was.a  seri- 
ous one  of  delibnatdy  running  down  a  little 
boy  and  killing  him.  He  also  said  something 
about  iffevlous  negl^;ent  driving  Imperiale. 
The  accused  then  made  the  <vder,  and  when 
FillKdni  protested  and  said  It  should  be  reh 
duced  to  11.000,  smnewhat  Impatiently  said 
the  order  bad  hem  made  and  would  stand. 
This  Is,  In  substance,  the  testimimy  of  Mr. 
Fllii^bil.  To  us,  in  view  of  the  seriousness 
of  the  diarge  and  the  statonent  of  the  ax^ 
resting  ofiieer,  the  amount  so  fixed  does  not 
appear  excessive,  certainly  not  so  ezcMslve 
as  to  sugg^  improper  motive.  Much  Is 
made  ot  the  fact  that  on  crosa-examlnattoD 
tiie  accused  could  not  remember  evw  having 
fixed  so  high  an  amount  of  ball  in  a  case  of 
involuntary  manslaughter,  and  ttiat  he  ad- 
mitted that  In  the  ordinary  case  of  this  diar- 
acter,  where  generally  the  party  charged  was 
the  emidoyee  of  stnne  parson  of  known  re- 
spmudblUty,  the  ball  was  fixed  at  a  sum 
which  aK>ear8  to  us  absurdly  low.  But  here 
it  is  not  disgputed  that  neither  Mr.  FiUpidnl 
not  Imperiale  was  known  to  the  accused,  and, 
according  to  Bfr.  FlliK>inl's  testimony,  the 
officer's  statemoit  was  sudi  as  to  make  l^e 
matter  seem  very  serious  In  so  far  as  the  de- 
fendant therdn  was  concerned.  . 

[1]  As  to  the  alleged  subsequent  OTder  of 
"no  ball"  Uiere  is  no  competoit  evidence 
whatever.  Of  course,  socfh  an  order  would 
be  absf^utely  without  warrant  in  law  In  any 
but  a  capital  cas^  and  If  there  were  any  com- 
petent evidence  ohowlng  the  makli^;  of  such 
an  OTder  by  accused,  w  the  wlllfol  doing  of 
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anything  for  the  purpose  «f  making  Flllppirfl. 
believe  that  sudi  an  order  bad  been  nude.  It 
would  constitute  most  substantial  corrobora- 
tion of  Rlccazdl's  story.  There  is  no  record 
of  any  sudi  ordo-,  and  no  me  testified  to 
having  heard  the  accused  make  elQier  any 
such  order  pr  any  statement  designed  to  con- 
vey the  idea  that  sudi  an  ardae  had  been  or 
would  be  made.  The  only  posiEdble  f oundatlw 
for  any  claim  that  the  accused  made  any  such 
order  or  statemoit  Is  a  statement  made  by 
the  derk  of  the  court  (since  dec^ksed)  to  Mr. 
FlUmilnl,  when,  in  company  with  Blceardl 
and  Mrs.  Imperiale,  he  rrtnmed  to  the  court- 
room after  oonrt  had  adjourned  and  the  Judge 
had  4^rted,  and  while  the  matter  of  bis 
withdrawal  was  still  unsettled.  Mr.  FU^h 
pinl  testifled  substantially  that  the  derk  then 
Informed  him  that  the  accused  had  made  an 
order  of  "no  ball,"  whidi  was  "the  last 
straw,"  and  It  was  at  once  conduded  that  he 
ctmld  do  nothing  for  Imperiale^  and  he  with- 
drew. We  have  no  doubt  of  the  truth  of  Mr. 
Fillppinl'B  testimony,  and  must  accept  it  as 
an  estaUished  ftct  in  the  case  that  the  derk 
of  the  court  so  stated  to  him.  In  view  of 
certain  Insinuations  In  the  course  of  the  pro- 
ceeding before  us  as  to  his  attitude  and  testi- 
mony, we  feel  that  It  is  due  him  to  say  that 
in  our  opinion  there  was  nothing  In  his  con- 
duct in  this  very  disagreeable  ei^sode  In  his 
professional  career  to  reflect  unfavoraUy  in 
the  slightest  degree  upon  his  character,  and 
that  his  testimony  throughovc  appears  to;  us. 
to  be  that  of  a  fair  and  Intelligent  vitnesa, 
sbicerdy  endeavoring  to  state  the  whole 
truth.  This  statonait,  however,  of  the  derit 
to  FilipiMnl,  and  as  Blocardl  dalms,  to  him, . 
was  admitted  solely  for  the  purpose  of  show- 
ing the  Influences  directly  used  upon  Elllpplni 
and  Imperiale  to  brli^  about  Filing's  with- 
drawal Of  course  as  against  the  accused, 
this  testimcmy  as  to  'what  the  derk  said  that 
the  accused  said  was  incompetent  to  6how 
that  the  accused  in  fftct  said  it,  and  ejection 
was  duly  made  to  its  heSng  considered  for 
any  such  purpose.  Unfortunately  the  clerk 
died  without  having  testified  In  any  of  the 
Investlgatimia  rdative  to  the  matter  before 
us.  We  have  no  dlsposftlmi  to  needlessly  say 
anything  unfavorably  reflecting  upon  his 
m^ory,  especially  in  view  of  his  Inability  to 
rdterate,  explain,  or  deny,  but  It  is  obvious 
that  he  may  have  made  this  statement  to 
Fllipplnl  without  having  any  direction  or  in- 
formation tnm  the  accused,  and  for  the  very 
purpose  of  assisting  lUccardl  in  bis  effort  to 
obtain  nUppinTs  wlthdrawaL  As  the  case 
now  stands  before  as,  such  a  theory  Is  as 
iwobable  as  the  theory  implicating  the  ac- 
cused. Strange  as  it  may  seem,  the  undis- 
puted evidence  Is  that  the  dnk  of  this  court 
kept  no  record  of  wders  relative  to  ball,  and 
was  not  expected  to  keep  any  sodi  record, 
even  though  tfbe  same  were  made  In  opoj 
court.  If  tills  be  true  there  was  no  oocasltm 
for  the  Judge  to  acquaint  Um  wlOi  the  fact 
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of  any  such  order.  Then,  too,  the  discission 
hereinafter  contained  as  to  the  proof  relatlTe 
to  the  final  order  firing  the  bail  at  $1,000  In- 
dicates that  such  order  was  made  before  the 
judge  left  the  courtroom.  Regardless  of  all 
this,  however,  under  most  elementary  rules, 
eridence  of  this  statement  of  the  clerk  was 
inadmissible  to  show  the  making  of  an  order 
or  statement  by  the  accused. 

[2]  It  Is,  however,  In  respect  to  the  final 
order  on  bail,  the  order  fixing  the  ball  at  $1,- 
000  cash,  that  the  rtory  of  Riecardi  Is  op- 
posed to  the  ciear  preponderance  of  the  evi- 
dence. This  was  the  order  said  by  him  to 
be  made  after  Filipplnl's  withdrawal  and 
his  own  employment,  and  because  of  -such 
change  in  attorneys.  It  la  the  testimony  of 
all  that  this  change  In  attorneys  was  not  con- 
sented to  until  after  court  had  adjourned  for 
the  day  and  the  accused  had  left  the  court- 
room. To  obtain  a  reductitm  of  the  ball  at 
that  stage.  It  is  admitted  that  it  was  essen- 
tial to  obtain  an  order  fixing  the  ball  at  the 
reduced  sum,  signed  by  the  Judge,  which, 
when  deposited  in  the  office  of  the  bond  and 
warrant  clerk  with  the  amoimt  of  ball  so 
fixed,  would  authorize  that  officer  to  issue  aa 
order  of  release.  Such  an  order,  we  have 
seen,  Rlccardl  testified  he  obtained  fit 
McDonough's  place  of  business.  No  such  or- 
der has  been  produced.  Furthermore,  no  one, 
except  Riecardi,  testified  that  he  ever  saw 
any  such  order.  Mrs.  Iraperlale,  who  accom- 
panied Riecardi  to  McDonough's  place  of 
business,  would  not  testis  that  she  saw  or 
was  told  of  any  such  order.  In  passing  it 
may  be  said  that  Rlccardrs  visit  to  McDon- 
ough's place  at  this  stage  is  entirely  explain- 
able upon  the  theory  that  It  was  for  the  pur- 
pose of  securing  the  $1,000  to  deposit  as  cash 
balL  nilpplnl  testified  that  he  was  not 
Aown  any  such  order.  There  Is  absolutely 
no  scrap  of  affirmative  evidence,  except  that 
given  by  Riecardi,  to  the  effect  that  any  such 
signed  order  ever  was  in  existence.  And  in 
so  far  as  the  official  record  evidence  goes  It 
Is  opposed  to  the  theory  that  there  was  any 
signed  order  fixing  bail,  and  also  opposed  to 
the  theory  that  the  reduction  to  (1,000  was 
made  after  the  adjournment  of  court,  and 
Fllippinl's  withdrawal  from  the  case.  The 
uncontradicted  evidence  of  many  witnesses 
is  to  the  efTect  that  there  was  a  difference 
in  the  form  of  the  order  of  release  Issued  by 
the  bond  and  warrant  clerk,,  between  those 
Issued  when  the  amount  of  bail  was  evidenc- 
ed by  a  signed  order  of  the  Judge,  filed  In 
such  office,  and  those  Issued  when  there  was 
no  such  order  and  It  was  stated  at  the  office 
by  the  party  depositing  the  ball  that  the 
amount  had  been  fixed  In  open  court,  with- 
out a  signed  order.  In  the  latter  class  It  was 
the  uniform  custom  to  accept  the  statement 
of  the  party  as  to  the  amount  and  to  Issue 
the  order  of  release  specifying  the  amount  of 
the  deposit,  in  view  of  the  fact  that  the 
prison  record  diowed  the  amount  fixed  In 
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open  court.  If  It  was  so  fixed  without  a  signed 
order,  and  If  the  fact  of  an  order  in  accord 
with  the  r^resentation  stated  and  shown  ia 
the  order  of  release  did  not  appear  In  the 
prison  record,  the  order  of  release  would  not 
be  honored.  If,  however,  there  was  a  signed 
order  firing  ball,  whirfi  might  be  made  out 
of  as  well  as  In  court,  and  of  which,  erase- 
qdently,  there  would  be  no  prison  record.  It 
was  the  uniform  custom  to  stamp  with  a  rub- 
ber -stamp.  In  one  comer  of  the  order  of  re- 
lease, the  words  "This  ball  has  been  fixed  at 
above  sum  by  ordw  of  — — ,  judge  of  police 

court.  No.  ,"  filling  In  the  blanks  with 

the  name  of  the  Judge  and  the  number  of  his 
department  The  order  of  release  In  this 
case  was  produced  in  evidence,  and  la  \(itb- 
out  these  stamped  words,  showing,  therefore, 
if  the  uniform  custom  was  followed,  as  we 
may  assume,  that  It  was  Issued  upon  the  rep- 
resentation to  the  bond  and  warrant  derk 
that  an  order  had  been  made  in  opea  court, 
and  that- It  was  not  Issued  upon  an  order 
signed  by  the  accused. 

In  addition  to  this  we  have  the  dty  prison 
register  in  evidence,  together  with  ^e  testi- 
mony of  Officer  Norman,  a  prison  keeper,  who 
himself  made  the  entry  of  $1,000  in  the  ap-' 
propriate  column  thereof  r^atlve  to  Imperi- 
ale  on  that  day  from  tlie  sheet  returned  to 
him  by  the  court  bailiff  with  the  priatmers 
still  In  custody.  Including  Imperlale,  when 
such  bailiff  returned  such  prisoners  to  Qie 
city  prison  after  the  adjournment  of  oonrt 
These  prisoners  had  been  so  returned  when 
Riecardi  went  back  into  the  courtroom,  after 
his  visit  to  McDonough's  office  to  obtain,  as 
he  said,  the  order  fixing  bail,  ^e  testlmony 
of  Officer  Norman  was  clear  and  convincing, 
and,  with  his  entry  In  the  register,  shows 
that  when  Imperlale  was  returned  to  the  city 
prison  that  day,  the  court  Aeet  returned 
with  him  showed  a  notation  by  the  bailiff  of 
the  fact  of  his  admission  to  ball  In  the  sum 
of  $1,000  cash.    Officer  Bates,  the  bailiff  of 
the  court,  testified  that  he  heard  the  accused 
first  fix  the  ball  at  $2,500  cas^,  and  that  later, 
before  leaving  the  bench,  he  told  him  to  make 
the  bail  $1,000  cash.    He  further  testified 
that  he  saw  Mr.  Cogblan  go  up  to  the  bendi 
and  speak  to  the  Judge  before  this  reduction. 
In  consequence  of  this  direction,  in  making 
notes  on  his  dally  list  of  prisoners  at  the 
close  of  court,  he  made  a  note  of  tbe  fact 
that  the  ball  had  been  go  fixed,  and  it  was 
this  sheet  returned  to  the-  prison  with  the 
prisoners  from  which  the  prison  record  tos 
made.  This  notation,  so  far  as  appears,  was 
the  only  record  made  of  any  order  fixing  ball 
In  the  Imperlale  case.   It  Is  difficult  to  un- 
derstand the  -reason  for  the  looseness  of  the 
practice  apparently  prevailing  in  this  depart- 
ment In  the  matter  of  bail  orders  made  in 
open  court,  a  practice  entirely  without  sanc- 
tion in  law,  but  the  evidence  is  undisputed 
that  such  "orders"  were  frequently  made  by 
orally  noticing  the  bailiff  of  the  amount,  and 
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the  baniff  was  expected  to  make  the  record 
thereof  by  noting  the  amount  on  his  dally 
sheet,  for  dellTery  to  the  prison  authorities. 
The  Judge  someUipea  made  a  note  on  his 
pprfwnal  dodcet  and  scHnetimes  made  no  note. 
In  this  matter  no  entry  at  all  aK)ear8  on  his 
docket  He  explains  this  by  saying  that  he 
made  his  entries  for  the  Information  <a  the 
bailiff  In  filling  out  hla  sheet  for  the  prisou 
authorities,  and  that  If  the  bailiff  was  per-  j 
sonally  notified  by  falm  there  was  no  neces^ 
sity  for  such  an  entry.  Mr.  Goghlan  has  a 
very  dim  recollection  that  while  court  was 
In  sesdon  that  momlDg  he.  as  an  attorney 
acting  on  behalf  of  ImperlaJe,  requested  a 
reduction  of  ball  to  $1,000.  but  bis  recollec- 
tion is  coofessodly  so  dim  as  not  to  assist 
materially.  Just  what  prompted  the  reduc- 
tion of  ^,500,  to  (1,000,  by  the  accused  does 
not  satisfactorily  appear  to  us,  except  that 
there  Is  nothing  to  our  minds  satisfactorily 
establishing  any  Improper  Influence  operating 
on  the  accused  In  so  doing,  but  the  clear  pre- 
ponderance of  evidence*  excluding  altogether 
from  consideration  the  testimony  pf  the  ac- 
cused and  McDoDough,  and  accepting,  as, we 
do,  everything  testified  to  by  Mr.  FUlppinl  to 
be  true,  is  to  the  effect  that  there  was  no 
Bigned  order  fixing  bail,  and  that  the  final 
order  fixing  ball  at  fl.OOO  cash  was  made  be- 
fore the  judge  left  the  courtroom  and  before 
FlUn;tlni  had  withdrawn  from  the  case.  This 
being  the  situation,  the  case  necessarily  falls 
for  want  of  proof  In  so  far  as  the  accused  Is 
concerned,  both  as  to  the  theory  of  a  no-bail 
order  for  the  purpose  of  accomplishing  the 
withdrawal  of  PlUE^lnl,  and  the  reduction  to 
$1,000,  as  soon  as  Riccardi  was  employed. 
It  is  suggested  that  there  was  an  admission 
of  wrongd^ng  on  the  part  of  accused  in  an 
Interrtew  betweoi  him  and  Btccardi  In  the 
presoice  of  cortaln  newspaper  men,  but  we 
do  not  so  cGnstroe  the  ctmduct  and  words  of 
the  accased,  as  testlfled  to  Mr.  Warner, 
one  of  Hat  newq^aper  men.  We  hare  dis- 
cussed the  erldenee  In  r^tlai  to  this  specific 
charge  at  considerable  length  in  Tlew  of  the 
fact  that  it  Is  th»  diarge  mainly  rdled  on. 
We  are  satisfied  that  it  may  not  fairly  be 
tuM  that  tile  dia^  is  sufficiently  sustained 
by  pro<tf  to  warrant  ns  In  finding  the  accused 
guilty  thereim. 

[I]  The  two  remaining  charges  are  that 
accused  In  each  of  two  matters  p«idlng  be- 
fore him  as  a  committing  magistrate,  one  be- 
ing the  case  of  U  Tsussl,  charged  with  as- 
sault with  intent  to  commit  murder,  and  the 
other  being  the  case  ot  O.  Pasquale,  Charged 
with  assault  with  Intent  to  commit  rape, 
agreed  to  receive,  and  did  receive,  a  bribe  of 
SlOO  from  Peter  P.  McDonough  upon  the 
cwTopt  understanding  and  agreement  that  he 
should  thereby  be  corruptly  and  unlawfully 
Influenced  in  the  decision  of  the  case,  and 
that  he  was  thereby  corruptly  and  unlawful- 
ly influenced  to  dismiss  and  did  dismiss  each 
flf  said  cases  cornjvtly  and  unlawfully.  As 
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to  Iwth  Uiese  dirges  the  only  direct  erlduoe 
of  guilt  on  the  part  of  accused  is  tibat  of  Ric- 
cardi, the  attorney  for  the  defendant  In  each 
case.  He  testified  as  to  an  arrangem«it  in 
each  case  with  McDonough,  to  whom  he 
agreed  to  pay  $100  to  obtain  a  dismissal.  He 
said  substantially  tbat  McDonough  said  the 
amount  was  so  small  ho  would  give  It  all  to 
the  judge.  The  cases  were  dismissed  on  dif- 
ferent dates.  lipon  the  dismissal  of  each  case 
he  paid  the  stipulated  $100  to  McDonough  in 
his  place  of  business.  Accused  was  present 
on  each  occasion.  As  each  payment  was 
made  McDonough  delivered  the  money  to  the 
accused,  who  accepted  It  So  runs  Riccardl's 
story.  It  is  absolutely  denied  In  all  respects 
by  both  accused  and  McDonoygh.  There  is 
no  BUdtt  corroboration  of  Riccardl's  evidence 
to  be  found  in  the  record  of  these  matters 
befrae  tlie  accused  and  his  cwduct  as  a 
magistrate  with  relation  thereto,  whtdi  was 
the  only  corroboration  attempted*  aa  in  any 
degree  to  add  to  the  weight  of  audi  eridenoe 
In  ao  far  as  it  purported  to  sustain  the 
specific  diaige  made.  As  to  the  Pasquale 
case,  the  assistant  district  attorn^,  .Mr.  W. 
P.  Oaubu,  testified  substantially  that  he  stat- 
ed to  accused  In  open  court  that  it  was  not 
a  proper  case  for  holding  for  trial  in  the  su- 
perior court  and  consented  to  a  dismissal,  and 
a  reading  of  the  evidence  introduced  before 
the  accused  does  not  satisfy  us  that  he  was  in 
error  in  so  recommending.  The  evidence  In 
the  Tsus^  case  was  not  such  as  to  make  It 
clear 'to  us  that  the  defendant  should  have 
tteen  held  for  trial.  As  to  each  <tf  these 
specific  charges  we  have,  In  the  last  analysis, 
only  Riccardl's  unonroborated  story,  and  it 
produces  no  measure  of  conviction  In  our 
minds.  Therefore,  each  of  these  diarges 
must  Call  In  this  judicial  proceedli^  for  want 
of  proof. 

We  desire  to  say  that  we  fully  appreciate 
the  motive  of  the  bar  association  In  Institut- 
ing this  prosecution,  as  well  as  that  In  the 
Sullivan  Case,  and  the  courteous  and  able 
assistance  given  us  on  the  trials  by  the  com- 
mittee conducting  It.  We  are  fully  awarfe 
that  nothing  but  a  most  commendable  desire 
to  rid  the  bar  of  members  believed  by  the 
members  of  the  association  to  be  unworthy 
prompted  the  making  of  the  charges,  and  It 
may  well  be  that  their  reasons  for  their  be- 
lief were  well  based.  But  cwtainly  chai^^ 
of  specific  misconduct  on  the  part  of  a  mem- 
ber of  the  bar  can  be  sustained  by  a  court 
only  upon  saHsfaetory  proof  of  the  particular 
misconduct  alleged,  and  that  proof  Is,  to  our 
minds,  wanting  here. 

The  order  to  show  cause  is  discharged  and 
the  proceeding  dlnnlssed. 

We  concur:   SHAW,  J.;  WILBUR,  X; 
LDNNON,  J. 
We  dissent:    OIABT,  3,;  SIX>A»B»  J. 
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LAWLOR,  J.  I  dissent  According  to  the 
evidence  of  the  accuser,  Rfccardl,  In  the  cor- 
ridor before  court  convened,  was  told  by  the 
officer  who  made  tbe  arrest  aboat  Imperlale 
and  his  owning  three  Pierce- Arrow  automo- 
biles. Rtccardl  scented  the  chance  to  work 
the  systeiQ.  so  he  Immediat^y  went  to  Mc- 
Donough's  and,  upon  a  promise  to  share  the 
Crults  of  the  enterprise  with  lilm,' enlisted  his 
w-op^atlon.  Rlccardi  then  went  to  the 
coortroom,  where  he  was  a  witness  of  the 
proceedings.  When  the  accused  came  on  the 
bentHi  the  case  was  called,  but  the  determina- 
tion of  Mr.  Filipplni's  appllcaUon  for  ball 
was  deferred  until  the  officer  appeared.  The 
statement  of  the  officer  that  it  was  a  serious 
case,  which  wae  accepted  by  the  accused  and 
tbe  order  of  bail  of  $5,000  bonds  or  (2,600 
cash,  followed.  Mr.  FiUppini  took  Issue  with 
the  Btatemoit  of  the  officer  and  addressing 
tbe  court  stated  be  had  known  tbe  defoidant, 
that  he  was  a  responsible  man,  and  applied 
for  lower  bail.  Tbe  accused.  In  a  loud  voice, 
answered,  "that  Is  the  order."  Mr.  Flllppinl 
replied,  "Very  well,  if  that  is  the  case  I  will 
see  if  I  can  raise  It"  Rlccardi  prompUy  re- 
turned to  McDonough  and  Informed  him  that 
iit.  niippini  was  going  to  secure  ball,  and 
said  McDonough  had  better  s^d  word  to  the 
judge  to  order  higher  ball,  or  no  bail.  Thia 
McDonough  promised  to  do.  A  man  at  once 
left  McDonough's  office  to  go  to  the  court- 
room and  Rlccardi  followed  blm.  When  Rlc- 
cardi reached  tbe  court  room  he  observed 
McDonough'«  man  speak  to  the  accused  at 
the  bench,  and  presently,  as  tbe  accused 
was  leaving  tbe  courtroom,  he  8t<^ped  to 
qteak  to  clerk  Kane.  Nether  of  these  coo- 
Tersatlons  was  beard  by  Rlccardi.  Rlc- 
cardi next  proceeded  to  try  to  get  the  case. 
He  first  bad  a  ccoiversation  with  Mrs.  Im- 
perlale outside  the  coortroom,  tbe  gist  of 
which  was  that  tor  $500  be  would  secure  ball 
and  Imperlale's  release  In  ten  or  fifteen  mln- 
ates ;  be  also  promised  a  dismissal  of  tbe  case 
wlttioat  a  trial  <m  tbe  merits.  As  Mr.  Flllp- 
pinl readied  the  sidewalk  to  take  bis  automo- 
bile, Ura.  Imperlale  came  running  up  to  tell 
him  about  what  BiocanU,  a  man  she  did  not 
know,  had  said  to  her.  They  went  back  in- 
to the  building,  met  Rlccardi,  and  aiteat  some 
^  talk  near  tbe  tdf^hone  booOi  the  trio  entered 
tbe  courtroom.  The  Rlccardi  proposal  was 
taken  up  and  discussed  wltb  Imperlale,  who 
was  In  the  dodc  Mr.  Sapala,  Mrs.  Impoi- 
ale's  brotber-ln-law,  was  in  the  party. 
While  this  ctmversation  was  In  progress,  tderk 
Kane  interrupted  Mr.  EWppini,  whom  he 
knew,  and  said  to  him: 

"Mr.  Fflippbd,  by  Uie  way,  you  recollect  in 
that  Imperlale  case  this  morning— (he  court 
has  made  a  no  ball  order.  'Is  tbat  so,'  I  said. 
This  is  worse  and  more  of  it' " 

Mr.  Flllppinl  then  told  Imperlale  be  did 
not  want  anything  to  do  wltb  Rlccardi  "be- 
cause be  has  a  dlffereit  system  of  handling 


cases  in  this  court  than  I  have,"  and  left 
Imperlale  to  decide  between  them.  Mr.  FU- 
ipplnl  finally  said: 

"Wen,  now,  I  wOl  not  have  anything  further 
to  do  with  the  case.  Now  you  w31  hare  to 
take  Mr.  Riccardt  It  la  worse  and  more  of  it 
now.  I  wiO  not  have  snythlng  more  to  do  wiUi 

If 

The  retirement  of  Mr.  Flllppinl  and  tbe  em- 
ployment of  lUccardl  followed.  Btocardl,  ae- 
cmnpanied  by  Mrs.  Imperlale  and  Mr.  Sapala. 
tboi  went  to  tbe  <^ce  of  HcDonongb.  Rl^ 
cardi  altered  a  rear  room  where  McDonough 
}<dned  him ;  Mrs.  Imperlale  and  Mr.  Sapala 
remaining  in  tbe  waiting  rofnn.  In  the  con- 
versation between  Rlccardi  and  McDonough 
tbe  former  propoeeA  tbat  tbe  ball  be  fixed  at 
$1,000.  McDonough  went  into  anothw  rotna 
and  lUccardl  states  tbat  while  McDonous^ 
was  in  tliere  be  beard  tbe  vviee  of  tbe  Judge. 
McDonough  returned  wltb  a  bail  order  of 
$1,000  signed  by  tbe  accused,  which  he  gave 
to  Rlccardi,  together  wltb  $1,000  In  ctirren<7. 
As  Rlccardi  passed  oat  he  ddllTered  an  eido- 
gium  upon  his  own  devemeas  and  told  Mrs. 
Imperlale  to  go  to  Ids  office.  He  took  the 
bail  <M:der  and  tbe  currency  to  the  office  of 
the  warrant  and  bond  clerk,  received  a  signed 
order  of  discharge  and  returned  to  the  coiurt- 
room  to  bare  Imperlale  released,  but  be 
found  Imperlale  had  been  taken  back  to  the 
city  prison.  The  order  of  release  was  ex- 
hibited to  Mr.  FiUppini,  who  bad  remained 
to  witness  the  outcome  of  the  bail  matter, 
and  the  city  prison  records  show  that  Im- 
perlale was  discharged  from  custody  at 
11:56  a.  m. 

The  ultimate  question  to  be  decided  Is 
whether  Rlccardl's  testimony  is  sufficiently 
corroborated  to  warrant  an  inference  that 
the  accused  was  a  guUty  participant  in  the 
scheme  to  eliminate  Mr.  FiUppini  from  tbe 
case  and  fleece  Imperlale  out  of  $500. 

From  my  own  analysis  of  the  evidence  I 
am  convinced  It  is  shown  not  only  that  the 
accused  had  a  hand  in  vtctimizing  Imperlale, 
but  that  the  fraud  could  not  have  succeeded 
without  bis  co-operation.  Rlccardi,  like  a 
bird  of  prey,  was  waiting  in  the  hall  of  Jus- 
tice for  something  to  turn  up,  especially 
among  his  own  countrymen.  He  testified  be 
did  not  knew  Imperlale.  Somebody  having 
knowledge  of  the  case,  therefore,  must  have 
told  him  about  it  and  tbat  Imperlale  had 
property.  It  is  not  suggested  how  be  got  the 
information,  if  it  was  not  from  the  officer. 
The  officer  said  he  bad  known  Rlccardi  slight- 
ly for  three  years,  that  Rlccardi  first  broacb- 
ed  the  subject,  askti^  him  if  Imperlale  was 
charged  with  manslaughter.  It  Is  conceded 
Imperlale  was  not  to  blame  for  the  death  of 
the  chUd,  and  the  question  arises:  Why  did 
tbe  arresting  oScer  report  to  the  accused  it 
was  a, serious  case?  Did  the  accused  know 
about  the  charge  against  Imperials  when  be 
coavned  court?  It  was  the  custom  of  the 
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accused,  according  to  his  own  testimony,  to 
reacb  the  neighborhood  of  the  hall  of  Justice 
half  an  hour  before  court  time.  He  admitted 
that  OB  such  occaalons  he  sometimes  convers- 
ed with  HcDonough  at  or  In  front  of  his 
place  of  business  about  cases  that  came  be- 
fore him,  but  he  made  the  same  qualification 
as  did  the  accused  in  the  Sullivan  disbarment 
proceeding— th^  never  mentioned  felony 
cases.  I  sball  not  repeat  what  I  said  In  that 
case  about  McDonough's  activities  In  tbe 
police  courts  as  a  professional  bail-bond 
broker  and  his  relationship  with  Sullivan,  for 
the  majority  opinion  states  the  same  condi- 
tions prevailed  between  the  accused  and  Mc- 
Donough.  I  am  sure  no  member  of  this  court 
doubts  that  McDonough  would  speafc  to  the 
accused  about  any  case  before  him  if  be  had 
any  Interest  In  It,  and  it  is  Idle  to  think  he 
did  not  speak  to  him  about  the  Imperiale 
case.  The  accused  and  McDonough  deny 
they  saw  each  other  that  morning,  or  that 
tbe  case  was  ever  mentioned  between  them. 
Id  regard  to  what  Is  said  in  the  main  opinion 
about  the  amount  of  the  ball  fixed  by  the  ac- 
cused. It  is  proper  to  point  out  that  the  ques- 
tion Is  not  what  would  be  proper  ball  In  a 
manslaughter  case,  but  rather  whether  the 
accused  In  this  particular  manslaughter  case 
departed  from  his  usual  standards  In  such 
cases.  If  he  did,  It  Is  a  circumstance  against 
him,  Independent  of  what  would  be  proper 
baU.  I  think  the  accuBed  showed  every  evi- 
dence of  having  an  unusual  interest  In  the 
case.  He  adopted  completely  the  appraisal 
of  the  arresting  officer  without  asking  for  or 
recelvlAg  the  testimony  ot  Imperiale  or  bis 
witnesses  aa  to  the  facts  of  the  charge,  and 
when  Mr.  Flilpplnl  explained  his  r^tionshlp 
with  and  knowledge  of  tbe  diaracter  ot  the 
d^mdant,  he  sustained  tbe  order  of  bail 
with  a  warmth  wholly  unaccountable  upoa 
any  theory  of  Judicial  balance.  His  demean- 
or and  action  were  well  calculated  to  In^lre 
the  def«idant  and  his  distracted  wife  with 
fear  and  apprdiooslon,  and  to  render  them 
tbe  more  anac^tible  to  Riccardrs  devices. 
It  must  be  kept  in  view  that  no  record  was 
made  by  either  tbe  accused  In  his  docket  or 
tbe  derk  In  Us  minutes,  or  the  balliflf  on  bis 
sheet,  of  this  ball  order*  a  circumstance  not 
depending  on  Rlccardi's  testimony  and  whldi 
tends  to  Justify  an  Inferoioe  that  tbe  original 
order  was  only  prrtended  to  be  made  to  h^ 
the  scheme  along.  Snch  an  entry  might  be 
evidence  against  him.  I  do  not  agree  with 
the  prev^ing  opinion  that  there  was  not 
even  a  8UQiI<don  of  wrongdoing  in  tbe  orl^- 
nal  tbcSng  at  ball.  However,  the  solution  ot 
tbe  first  fixing  of  bull  must  depoid  in  part 
upon  what  followed,  and  when  all  the  evi- 
dence la  considered  no  doubt  will  remain  that 
it  was  a.  part  of  the  plan  to  drive  Mr.  Flilp- 
plnl out  of  the  case  and  make  way  for  Ricv 
cnrdL 

With  regard  to  the  statemoit  of  clerk  Kane 
to  Mr.  Fllippinl  that  the  court  made  ft  "no 


ball"  order:  The  testimony  of  Mr.  I^lipplnl 
la  sufficient  to  prove  It  was  made  to  him, 
and  to  corroborate  KIccardi's  testimony  on 
the  point,  notwithstanding  the  bailiff  testified 
that  while^he  was  In  close  proximity  to  clerk 
Kane  at  tbe  time  he  did  not  bear  the  conver- 
sation. I  do  not  agree  with  the  majority 
oplnlMi  that  it  Is  as  i^bable  clerk  Kane 
made  the  statement  to  assist  Blccardl  as  It 
Is  that  It  Implicated  the  accused.  To  my 
mind,  the  more  natural  inference,  and  the 
one  more  In  keeping  with  the  presumption  of 
Innocence  and  a  r^ard  for  tbe  memory  of  tbe 
deceased  clerk,  is  that  he  acted  upon  tbe 
direction  ot  the  Judge  of  the  court.  The 
presumption  would  be  that  the  clerk  regu- 
larly performed  his  duty  and  obeyed  his 
superior  officer.  However,  If  tbe  presnnyh 
tion  of  Innocence  Is  applied  to  the  accused,  Is 
it  likely  the  clerk  would  take  the  risk  of 
making  an  unauthorized  statement  with  the 
liability  of  exposure  when  Mr.  PillOT)inI  be- 
came aware  such  an  order  was  without  war- 
rant of  law?  The  fact  the  "no  ball"  order 
did  not  appear  in  tbe  Judge's  docket  does 
not  help  the  case  of  the  accused  for  the  rea- 
eoa  tbat  the  original  order  of  ball  was  not 
entered  therein.  With  respect  to  the  failure 
to  produce  the  "no  ball"  order  I  shall  later 
refer  to  the  method  of  transacting  business 
In  that  department  and  the  practice  of  Ignore 
Ing  the  plain  provisions  of  the  law.  I  con- 
cur with  the  majority  oirtnlon  tbat  the  state- 
ment Itself  Is  only  admissible  for  the  limited 
purpose  of  showing  its  etteci  <m  Mr.  FUlpidnl 
and  the  Imperlales.  Tbe  fact,  however,  that 
the  accused,  after  McDonough's  man  bad 
spoken  to  htm  at  the  bench,  stepped  over  to 
the  <deift*8  desk  to  speak  to  bim,  Is  suttstan- 
tlve  evldmce  against  tbe  accused  In  tbe 
dialn  of  drcnmstances  nSieA  upon  by  tbe 
accuser,  to  be  given  sncb  wdgbt  as  each 
Justice  may  deem  it  entitled. 

Now  as  to  tbe  final  order  of  ball;  It  will 
not  be  qnestioned  tbat  if  tbe  accused  only 
pretended  to  make  tbe  original  order  of  bail 
It  would  follow  that  BfoDonoui^  also  dictat- 
ed the  final  order.  Tbe  two  events  stand  or 
fall  together.  The  accused  knew  that  Mr. 
XtUi^nl  had  left  tbe  courtroom  to  raise  tbe 
original  ball  and  tbat  be  made  no  report  to 
the  court.  It  is  not  disputed  the  final  order 
was  made  wliaiont  any  reference  to  this  cir- 
cumstance. Furthermore,  it  is  plain  the  Im- 
piBriales  and  Mr.  FUlpplid  when  they  learned 
ot  the  no  bail  order  despaired  of  securing 
ball  except  through  the  medium  of  Rlccardl, 
for  tbe  substitution  of  attorneys  Immediate- 
ly followed.  It  is  clear  tbat  It  lUccardl  was 
not  responsible  tor  McDonough  having  tbe 
final  order  made  It  must  have  been  made 
without  regard  to  Mr.  Fillpplnl  and  tbe  Im- 
perlales, for,  as  I  have  shown,  tbe  accused 
bad  curtly  denied  the  application  tor  lower 
bail  and  Mr.  Fillpplnl  bad  left  ttie  court- 
room to  secure  ball  on  tbe  original  order. 

This  brings  me  to  a  c(Huiderati«i  ot  tbe 


Digitized  by  Google 


1076 


198  PAOIFIO  BBPOBTBB 


(Cat 


afflrmatiTe  defoise  interposed  by  the  ac- 
cused, in  addition  to  the  denials  of  hims^ 
and  McDonough,  that  the  Imperiale  case  had 
ever  been  mentioned  between  them.  It  was 
not  claimed  that  Riccardl  had  ever  men- 
tioned the  subject  to  the  accused  and  Mc- 
DoQoogh  testified  that  Blccardl  never  spofee  a 
word  to  him  about  ball  in  the  Imperiale  case. 
The  testimony  of  the  accused  was  that  be- 
fore he  left  the  bench  on  that  morning,  on 
the  appllcatioa  of  Mr.  Coghlan,  the  final  order 
of  ball  was  made.  McDonough  supplemented 
hlB  above  denial  with  the  admission  that 
Riccardl  did  come  to  his  office  on  that  morn- 
ing, accompanied  by  Mrs.  Imperiale  and  Mr, 
Sapala,  and  that  Blccardl  merely  said  they 
were  waiting  for  Mr.  Coghlan.  McDonough 
also  testified  that  Mr.  Coghlan  applied  to 
him  for  $1,000  for  bail  in  the  Imperiale  case 
and  that  he  gave  it  to  him.  Mr.  Coghlan 
was  called  as  a  witness  to  support  the  -de- 
ffiose,  but  his  testimony  Is  bo  Intrinsically 
indefinite  that  it  would  not  support  a  finding 
that  he  had  anything  to  do  with  procuring 
ball  for  Imperiale.  For  instance:  If  Mr. 
Coghlan  figured  In  the  matter  of  bail  be 
must  have  done  so  during  the  forenoon  of 
April  24th.  The  record  shows  the  following: 

"Q.  What  time  of  the  day  was  it?  I  mean 
as  to  before  or  after  noon.  A.  It  was  in  the 
afternoon." 

In  otbu'  oonnectlons  in  his  testimony  the 
time  is  given  as  "in  the  forenoon,"  and  In 
one  Instance  the  expression  "in  the  morning, 
of  course."  was  used.  His  testimony  as  to 
his  applying  to  the  accused  for  the  ball  or- 
der is,  If  anything,  less  definite.  He  admit- 
ted he  did  not  know  the  time  when,  or  the 
place  where,  he  made  the  application,  ex- 
cept that  the  court  "would  be  uaturally  the 
place  where  it  occurred."  He  admitted  that 
he  appeared  In  tbe  trial  of  a  case  in  the  su- 
perior court  the  same  morning  and  names 
the  case  and  the  departm^t  in  which  it  was 
tried,  but  every  effort  failed  to  get  blm  to 
make  a  definite  statement  as  to  the  clrcum- 
stanoee  under  which  he  came  to  ask  for  bail, 
when  he  asked  for  it,  or  what  he  did  with  the 
bail  money  when  be  got  it.  It  is  difficult  to 
understand  why,  if  there  is  any  foundation 
for  his  testimony,  he  could  not  recall  the  dr- 
comstances  under  which  he  applied  for  the 
order  and  secured  the  money  from  McDon- 
ough. for  It  is  conceded  that  as  Blccardl  con- 
tonidated  an  early  visit  to  the  eastern  states 
be  employed  him  to  try  the  Imperiale  case; 
that  the  bail  was  pnt  in  his  name;  and  that 
he  represented  Imperiale  during  the  ab- 
sence  of  Blccardl  until  May  23d,  when  the 
charge  was  dismissed,  at  which  time  $250 
was  paid  to  him  by  Mr.  Fillpplni.  Moreover, 
the  relations  between  Blccardl  and  Mr.  Cogh- 
lan were  of  an  Intimate  character,  for  at 
that  time  he  was  representing  Riccardl  per- 
sonally in  a  criminal  action  and  had  been  as* 
Bodated  with  him  In  othex  professional  em- 


ployment Every  reason  Is  seen  why  b* 
sbould  be  able  to  recall  the  drcunutanoeft, 
especially  as  it  appears  that  he  testified  In 
a  grand  Jury  investigation  of  the  Imperiale 
case  about  a  year  before  be  gave  testimOTy 
In  this  proceeding.  He  does  not  even  Inti- 
mate that  be  gave  the  ball  to  the  warrant 
and  bond  clerk,  or  that  he  had  anything  to 
do  with  the  Issuance  of  the  order  of  release, 
or  Its  presentation  at  the  city  prison.  I  am 
satisfied  from  the  evidence  that  he  never  bad 
anything  to  do  with  the  matter  of  obtaining 
the  order  or  securii^  the  $1,000  ball  money ; 
that  It  was  an  inventicm  pure  and  simple, 
and  that  he  was  brought  into  the  proceeding 
to  save  the  accused .  and  Md>onongh,  with 
whom  for  years  he  has  been  on  terms  of 
friendship.  If  Riceardl's  testimony  Is  en- 
tirely left  out  of  view,  and  the  transaction 
as  it  is  revealed  In  the  testimtmy  of  Mrs.  Im- 
periale and  Mr.  Fillpplni  is  considered,  this 
affirmative  defense  cannot  stand.  It  throws 
out  of  balance  every  other  dreumatance  in 
the  case.  Mr.  Coghlan  does  not  daim  he 
spoke  to  either  of  the  Imperlales  or  Bfr. 
Fillpplni  at  that  time,  and  the  accused  ad- 
mits he  did  not  mention  to  him  that  Mr. 
Fillpplni  was  representing  Imperiale  and  bad 
left  the  courtroom  to  get  balL  The  truth 
doubtless  Is  that  pressing  Mr.  Coghlan  into 
service  in  this  proceeding  came  as  an  after- 
thought. It  appears  that  his  connection  with 
the  Imperiale  case  got  into  the  newspapers 
during  the  grand  Jury  investlgaticm ;  that 
one  day  in  February,  1920,  when  he  came 
home  at  1  o'dock  in  the  morning,  the  ac- 
cused and  McDonough  were  waiting  "f or  blm 
in  front  of  bis  bouse ;  and  that  the  Adlow- 
ing  Sunday  be  visited  Blccardl  at  Los  Oatoc. 
He  denira,  bowever*  tbat  this  visit  bad  any- 
thing to  do  with  the  Investlgatioii.  B  is 
equally  clear  to  me  tltat  the  accused  put  Mr. 
Coghlan  forward  because  of  his  conceded 
connection  with  the  Imperiale  case  in  the  ex- 
pectation that  his  testimony  would  refute 
Riceardl's  story,  minimize  the  effect  of  the 
testimony  of  Mr.  FlUppinl  and  Mrs.  Impoi- 
ale,  and,  upon  the  entire  erideoce,  Inject  a 
doubt  into  the  case. 

But  if  the  testimony  of  Mr.  Coghlan  lacked 
deflniteness,  that  of  the  accused  and  Mc- 
Donough is  not  open  to  the  same  comment, 
for  it  is  plain  they  have  not  hesitated  in 
their  testimony  to  state  that  the  bail  was 
effected  through  Mr.  Coghlan.  Unquestionably 
this  testimony  is  willfully  false  and  furnish- 
es corroboration  of  the  story  told  by  Riccardl 
Innocent  men  do  not  commit  perjury,  nor 
seek  to  induce  others  to  do  so,  and  under 
a  familiar  rule  of  evidence  their  entira  tes- 
timony should  be  distrusted.  So  far  as  their 
testimdny  is  concerned,  that  of  Kiccardi 
should  stand  as  undenled.  It  Is  worthy  of 
note  that  when  the  accused  was  examined  by 
the  grand  Jury  he  made  no  reference  to  Mr. 
Oocfhlan  making  ^piicatioD  tor  baU.  Tbe 
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balUfl  of  the  coort  testifled  that  he  saw  Mr. 
Coghlan  approadk  the  aeciued  vi^e  be  was 
on  the  bench  that  morning  and  speak  to  him. 
On  cnns-ezamlnatlni  he  stated  that  within 
a  few  ndnutee  after  Mr,  Co^ilan  left  the 
accused  told  him  to  make  ttM  ball 

"Q.  At  that  time  did  i<m  connect  Mr.  Gogb* 
Ian  witb  the  redaction  of  the  bail?  A.  I  did 
pot  at  tbat  time,  bnt  I  did  vatj  soon  afterwards. 
Q.  How  soon  afterwards?  A.  WeH,  I  saw 
Mr.  Coghlan  in  the  case  and  then  when  the 
case  came  op  tbere  was  a  question  ot  bail.  I 
always  did  believe— I  don't  know-^hat  Mr. 
Coghlan  bad  that  bail  fixed.  *  *  *  I  believe 
ft.   I  don't  know  It." 

His  attention  was  called  to  his  testimony 
before  the  grand  Jury  that  be  answered, 
"Not  tbat  I  know  of,"  when  he  was  asked  If 
any  one  else  made  application  for  a  reduc- 
tion of  ball  after  the  first  order  was  made; 
also,  that  he  answered,  "I  would  not,"  when 
he  was  asked  if  he  would  know  the  man  who 
asked  to  reduce  the  ball. 

"The  Court:  Ton  testified  that  way  before 
the  grand  jury?  A.  I  did.  Q.  Mr.  Webb  want- 
ed to  know  why  you  didn't  tell  them  that  yoo 
knew  it  was  Mr.  Coghlan?  A.  I  didn't  know 
it  was  Mr.  Coghlan  and  don't  know  it  now." 

The  main  <^ilnl(ra  does  not  dlacnss  this  af- 
flrmatlTe  defense  as  such.  It  does,  however, 
suggest  that  Blccardl  going  to  McDtmoujSi'i 
when  he  claimed  he  obtained  the  ball  order 
signed  by  the  accused  "is  wtlrelr  explain- 
aUe  upon  the  theory  that  it  was  for  the  pur- 
pose of  securing  the  $1,000  to  deposit  as 
cash  baU."  This  Is  at  once  a  concesshm  that 
Blccardl  and  not  Mr.  C(«blan  got  the  ball 
from  McDonough,  and  that  lUccatdi  deposit 
ed  it  In  oHmectlon  with  the  accused's  tes- 
timony that  he  reduced  the  ball  to  $1,000  be- 
fore leaving  the  courtroom.  It  is  stated  "his 
best  recollection  being  that  he  reduced  It  (m 
the  application  of  Mr.  N.  0.  Coghlan.  who 
came  Into  the  case  by  arrangement  with  lUc- 
cardi."  The  only  reference  In  the  cvinion  to 
Mr.  Coghlan's  testimony  is  that  he  "has  a 
very  dim  recollection  that  while  court  was  in 
session  that  morning,  he,  as  attorney  acting 
on  b^lf  Of  Imperial^  requested  a  redacttoo 
of  ball  to  $1,000,  but  his  reooUeetlon  is  so 
dim  as  not  to  assist  materially."  It  is  to  be 
noted  the  opinion  does  not  state  Mr.  Coghlan 
had  come  Into  the  case  on  that  mcH^ing,  or 
that  he  acted  as  attorney  for  Imperlale  for 
the  purpose  of  bail.  No  other  reference  is 
made  to  the  testimony  of  the  accused  that 
Mr.  Coghlan  was  connected  with  the  ball 
matter,  and  the  testimony  of  McDonough  is 
not  mentioned  at  alL 

I  have  expressed  myself  in  the  SuUivau 
disbarment  proceeding  to  the  effect  tbat  Ric- 
cardl  testified  under  conditions  peculiarly 
ralcxilated  to  Induce  him  to  tell  the  truth.  I 
also  referred  to  the  system  which  prevailed 
in  the  police  courts  at  the  time  material  here 
and  the  evil  Influence  a  imtfesslonal  ball- 
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bond  broicer  like  McDonough  would  exercise 
upon  the  administration  of  iustic&  All  that 
I  said  then  applies  with  eaual  force  in  this 
proceeding.  Tet  we  are  ni^ed  to  believe 
that  In.  the  Imperlalei  case  where  McDtm- 
ough'a  money  was  at  stake,  the  subject  was 
never  mentlimed  by  him  to  the  accused.  In- 
ferences are  Just  as  much  evidence  as  are 
tlu  facta  from  .which  they  may  be  drawn, 
and  the  Ineaistlble  inference  arising  firaid 
the  entire  evld^sice  is  the  Inference  whlda 
the  Imperlales  and  Ur.  Fillpplnl  drqw  from 
the  action  and  bearing  of  the  accused,  the 
statement  of  deric  Kane,  the  securing  (tf  low- 
er ball  by  Rlccaidi,  his  productton  of  Ihs 
ball  money,  and  the  release  ot  the  prisonor— 
tlmt  Riocardl  was  dealing  witb  forces  supe- 
rior to  the  law  itself.  I  cannot  see  that  tb«e 
can  be  any  ground  for  doubt  tliat  the'  accused 
was  ai^rised  at  the  Imperlale  case  btfore 
be  went  on  the  bauai  ttiat  momlni;  tliat  the 
amount  oi  bail  was  unusual  for  him  to  set, 
that  he  resented  Vx,  Fllipplni's  remarks  and 
his  Insistence  aa  lower  ball,  that  he  advised- 
ly reft-alned  from  entering  the  hall  order  In 
his  dock^  tbat  he  made  the  bail  order  at 
the  suggestion  of  McDcmough  and  not  cm  the 
application  of  Mr.  Coghlan,  and  that  Rio- 
cardi  saw  McDonough  on  the  ttiree  occa- 
sions he  has  described,  that  through  Mc- 
Dmiougb  be  got  the  bail  order  and  from  him 
received  the  hail  money,  and  that  he  deposit- 
ed the  ball  and  secured  the  ordw  of  release. 

In  the  face  of  the  inferences,  which  in- 
disputably arise  from  the  evidence  viewed 
in  its  entirety,  Riccardl's  testimony  assumes 
a  secondary  Importance — the  sUent  and  Im- 
pressive drcnmstances  surrounding  the 
transaction  Indubitably  show  that  while  Rlc- 
cardi  never  spoke  to  the  accused  about  the 
ease,  the  stealthy  Influence  of  McDonough 
was  at  work.  The  vital  question  In  the  case 
la:  Why  did  the  accused  make  the  final  or- 
der of  ball?  Tbe  majority  opinion  does  not 
purport  to  rely  on  the  testimony  of  the  three 
principal  flgureb  in  this  defense;  It  does  not 
deem  Mr.  Gc^lan'a  testimony  of  material 
assistance  and,  with  the  exception  ot  the  <me 
allusion  to  that  of  the  accused.  It  Ignores 
his  testimony  and  McDonough's  on  the  point. 
Concededly,  if  this  defense  were  established 
the  case  of  the  accuser  would  fall.  On  the 
other  hand,  if  It  was  founded  on  perjury  no 
question  of  the  sufllclency  of  the  evidence 
to  corroborate  Riccardl's  testimony  should 
remain.  The  main  opinion  concludes  that 
the  testimony  of  Rlccardi  Implicating  the 
accused  Is  "absolutely  uncorroborated,"  and 
it  further  holda  that  in  certain  essential 
details  it  is  opposed  to  a  dear  preponderance 
of  the  evidence  independently  of  the  denials 
of  the  accused  and  McDonough.  This  posi- 
tion of  the  prevailing  opinion  rests  upon 
three  propositions — tliere  was  no  suggestion 
of  wrongdoing  in  the  fixing  of  the  oi-iglnal 
bail,  there  Is  no  competent  evidence  that  a 
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"no  ball**  order  was  made,  and,  apart  from 
the  testimony  of  the  accused  and  McDon- 
ough,  and  accepting  everything  Mr.  FUipplnl 
testified  to  as  trne,  the  clear  pr^nderance 
of  the  evidence  Is  to  the  effect  there  was  no 
signed  order  fixing  the  final  ball,  but  that  It 
was  made  before  the  accused  left  the  court- 
room. The  first  two  propositions  have  been 
discussed  bj  me,  and  I  shall  now  oonsider 
the  third. 

It  Is  to  be  noted  the  opinion  does  not  state 
upon  .whose  application  the  final  court  order 
was  made,  but  in  Tlew  of  what  It  has  said 
concentlng  Mr.  Goghlan's  testimony  I  may 
assume  it  does  not  conclude  the  apiOlcatlon 
was  made  by  him. 

The  majority  view  is  that  Riccardl  Is  not 
COTroborated  as  to  how  and  under  what  cir- 
cumstances the  final  order  ,was  made,  and 
therefore  the  accnsation  falls  of  proof.  It 
Is  pointed  out  in  the  opinion  that,  under  the 
practice  followed  in  the  tsanance  of  <nrders 
of  release  on  ball,  the  order  of  r^tease  admit- 
ted in  evidence  would  indicate  the  accused 
had  not  made  a  Btgned  ball  order,  but  th&t 
it  was  made  In  open  court.  13ie  order  vt  re- 
lease la  on  tdue  papor,  but  does  not  contain 
a  rubber  stftmp  notation,  and  hence  this 
means,  according  to  the  evidence,  that  the 
party  depositing  the  ball  must  have  stated 
to  the  warrant  and  bimd  derfe  the  order 
was  made  in  open  court,  thereby  refuting 
Biccardf  B  tMtlmony  that  McDonoui^  dellv- 
wed  to  him  tn  Us  office  an  order  of  baU  sign- 
ed by  the  accused.  Olils  must  be  so,  it  Is 
argued,  tor  the  reasu  that  under  the  evl- 
duice,  if  the  order  of  release  bad  contained 
the  rubber  stamp  notation  it  would  have 
been  rtfumed  to  the  warrant  and  bond  cleA, 
because  the  sheet  which  had  been  delivered 
to  the  bailiff  that  m<Hiiing  and  u^m  which, 
as  be  claims,  he  had  made  the  entry  at  tbe 
dose  of  the  session,  shows  the  final  bail  order 
was  made  in  open  court 

I  have  not  bem  able  to  accept  the  testlnwny 
of  the  bailiff  that  the  entry  on  the  sheet 
was  made  In  pursuance  of  the  dlrecticai  he 
testified  be  received  from  tbe  accused  to 
"make  the  bail  in  the  Imperiale  case  a  thou- 
sand ddUara."  According  to  the  testimony 
of  the  city  pri8(m  officials  and  the  records 
of  the  c^ce  the  entry  must  bare  been  on 
the  sheet  when  it  .was  delivered  with  Im- 
periale at  the  dty  [vison.  The  bailiff  was 
the  only  witness  to  the  records  who  claimed 
to  have  an  independent  recollection  of  the 
Imperiale  case  as  of  the  time  It  came  up. 
For  some  un^plained  reason  bail  orders  in 
this  department  of  the  court  were  customa- 
rily given  to  tbe  bailiff  instead  of  to  the 
clerk  In  matters  coming  up  during  the  court 
proceedings.  The  conventional  way,  of 
course,  would  be  to  give  all  orders,  ball  and 
otherwise,  to  the  clerk  and  for  the  twlUff  to 
get  his  Information  from  blm.  In  this  way  a 
court  record  would  be  kept  of  the  court  busi- 
ness. This  was  not  done  in  this  department, 


at  least  so  far  as  bail  Is  concerned.  The 
charter  provides  that  tbe  derk  shall  keep 
full  and  complete  records  of  all  cases  In  the 
court  and  the  dlspositiou  made  thereof  by 
the  court  (artlde  6,  c.  8,  i  10).  The  bailiff 
Is  to  preserve  (nrder  and  to  execute  the  ar- 
ders  of  the  court  (Id.,  1 14)'.  Besides  tbe  Im- 
periale case  there,  were  devoi  other  cases  <m 
the  sheet  that  day.  the  information  as  to  the 
disposition  of  which  the  bailiff  testifies  be 
got  from  the  Judge's  docket,  but  as  to  the 
disposition  of  the  Imperiale  case  he  relied 
entirely  on  his  memory  and>  indeed*  could 
not  say  whether  the  docket  contained  naj 
mention  of  It.  I  have  heretofore  toudied  up- 
on his  testimony  as  to  Mr.  Oo^Uan's  assert- 
ed connection  with  the  balL  ^Hie  tortimony 
of  this  .witness,  who,  It  seems,  fc^  tn  tab 
possesalim  a  duplicate  of  all  these  sheets, 
leaves  some  doubt  In  my  mipd  as  to  tibe  ree- 
orda  of  the  Impnlale  case,  bat  I  am  free 
from  doubt  that  the  ball  ord«  was  not  made 
as  testified  to  by  him. 

Now  as  to  the  order  of  release.  Blccaidl 
first  testified  that  a  man  ccmnected  with  his 
office  deposited  the  bafl.  He  finally  te^ifled. 
however,  that  upon  farther  reflection  be 
must  have  made  the  deposit  and  recelvad 
the  order  of  release  Umaell  Both  Biocardl 
and  Mr.  Fltlppinl,  to  whom,  according  to 
the  testimony  of  both,  BlcanU  ezhlbitBd 
his  rdease,  said  it  was  on  blue  paper,  but 
apparently  nelthw  of  them  was  qaestlmied 
as  to  whether  it  contained  the  rubber  Btamp 
notation.  Mr.  niipplnl  was  so  sarprlsed 
and  deeply  Interested  In  Biccaidl's  perform- 
ance in  securing  ball  that  be  went  to  see 
and  had  a  Icrng  talk  with  the  warrant  and 
bond  clerk  after  tbe  order  of  rtiease  was 
exhibited  to  him  by  Riccardl,  but  this  con- 
versation was  prop«-ly  exduded.  It  does  ap- 
pear, however,  that  .when  Mr.  Fllipi^  en- 
tered the  office  a  white  paper  dropped  oo  the 
floor  and  that  the  inddent  was  discussed 
between  them,  but  what  was  said  la  not 
shown.  Apart  from  the  contention  as  to 
wbettaer  Klccardl  recdved  the  ball  mder  in 
McDonouj^'s  office,  no  particular  Importance 
should  attadi  to  the  drcumstance  of  wbeth- 
er  or  not  a  bail  order  was  signed  In  any 
glvm  instance,  for  when  the  accused  was 
asked  whether  It  was  not  the  custran  In  his 
department  of  the  court  to  sign  an  order  of 
bail  even  wfaen  the  order  of  ball  .was  made 
in  open  court,  he  answered:  "Tes,  it  was 
usually  done;  that  in  a  few  cases  It  was 
not  done."  It  was  probably  the  rare  excep* 
tlon  not  to  ^ga  an  ord«-  in  that  d^rtment, 
tor  otherwise  the  records  of  ball  would,  hi 
most  Instances,  depend  on  the  bailiff  of  the 
court  No  spedal  stress,  therefore,  should  be 
laid  merely  on  whether  or  not  a  ball  order 
was  signed,  nor  on  the  failure  to  produce  a 
signed  order,  for  at  th&t  time  no  effort  was 
made  to  preserve  them. 

The  determination  of  the  question  as  to 
the  order  of  release  must  rest  on  the  action 
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of  the  two  official3— tbe  bailiff  In  furniablns 
the  data  for  the  city  prison  records,  and  the 
'warrant  and  bCHid  clerk  Jn  issuing  an  order 
of  release  minus  the  rubber  stamp  notati<m. 
As  I  understand  the  matter,  no  record  ivas 
kept  by  the  warrant  and  bond  clerk  .which 
would  show  who  deposited  the  ball,  nor  the 
representations  by  such  person  In  cases 
vtaere  a  slsned  order  of  bail  is  not  prodoc- 
ed.  The  warrant  and  bond  clerk  haa  no  in- 
dependent recollection  of  the  occurrence,  and 
upon  the  face  of  the  records,  it  wonld  seem 
that  the  depositor  of  the  bail  must  have  rep- 
res^ted  that  a  signed  order  of  bail  had  not 
been  made.  In  my  opinion,  this  was  not  the 
fact,  and  the  truth  of  the  matta  must  be 
flon^t  elsewhere.  It  may  be  argued  that 
If  the  ball  was  deposited  by  the  man  in  Blc> 
«ardl's  oflBce  (he  did  ngt  appear  as  a  wit- 
ness) he  may  have  assumed  and  stated  to  the 
wamint  and  bond  clerk  the  ball  ordw  was 
made  in  <ven  court,  and  If  by  Blocar^  htm- 
selA  he  may  hare  declared  It  was  a  conrt 
order  so  as  to  protect  the  system  against  ex- 
posure, for  he  has  testified  that  all  his  opera- 
tions In  that  department  were  carried  on 
through  McDonough  and  never  .with  the  ac- 
«nsed  himself.  These,  however,  are  mere 
•conjectures,  and  upon  the  evid^ice  as  to  the 
contents  of  the  order  of  release  and  the  dr- 
cumstances  under  which  it  was  issued  I  en- 
tertain such  a  doubt,  that  If  tlie  decision 
turned  on  this  question  alone,  I  would  re- 
<olTe  it  In  farcNr  of  the  accnaed. 

But  It  cannot  be  held  that  this  questlm 
Is  dedatre.  The  eridence  as  to  wliy  the  ac- 
•cased  made  the  final  order  of  bail  Is  so  con- 
Tindi^  I  have  no  donbt  of  his  guilt.  Blc- 
cardl  and  the  officer  agree  they  had  the  con- 
versation in  the  corridor  that  morning  smne 
time  before  the  accused  wait  on  the  bench, 
^e  officer  left  and  Biecardi  proceeded  to 
McDonongh's  and  had  hfs  flnrt  interview 
with  him  about  the  Bnp»iale  case.  It 
Is  unnecessary  to  again  review  the  proceed- 
ings in  court  which  resulted  tn  Mr.  iniippinl 
leaving  to  get  ball.  Biecardi  had  hte  second 
Interview  with  McDonongh  and  was  preceded 
to  the  courtroom  by  HcDonon^'s  man*  who 
■wfitika  to  ttn  accused.  While  negotiations 
were  on  tfie  accused  Qwke  to  the  deilc  and 
1^  the  courtroom.  Upon  the  aasomption 
that  the  bail  orders  during  the  iwoceedlngs 
sre  generally  gtvm  to  tbe  bailiff  It  Is  dear 
why,  if  there  was  a  "no  bail"  order,  It  was 
^ven  to  tlie  derk,  for  otherwise  It  would 
have  appeared  on  the  balUfTs  aheet.  Mr, 
Flllpphii  retired  to  get  ball  and  Biecardi 
made  his  flilrd  visit  to  McDonongh's,  o1)tain- 
ed  the  baft  m<»ey,  Imperlale  was  released 
on  schedule  time,  and  all  the  surrounding 
circumstances  proclaimed  Biecardi  as  the 
gmius  of  the  occasion. 

There  was  no  qoestlan  in  the  mind  of 
Mrs.  Imperlale,  who  had  waited  anxiously 
at  McD(MioQ8h*B  for  her  husband's  dellvo^ 
snce,  nor  of  Imperlale  when  he  was  released 
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after  being  returned  to  the  city  prison,  nor 
of  Mr.  Flllpplul,  amazed  at  the  performance, 
when  Biecardi  showed  him  the  order  of  re- 
lease, as  to  who  had  secured  the  results.  In 
the  face  of  such  circumstances  the  denials 
of  the  accused  and  McDonough  should  carry 
no  weight  In  view  of  Mrs.  Imperiale's  great 
relief  at  the  outcome  too  much  stress  should 
not  be  put  on  her  failure  to  note  whether 
Biecardi,  when  he  emerged  from  the  ba<& 
room,  had  a  paper  in  his  hand.  If  that  were 
the  way  he  would  carry  such  a  paper,  or 
whether  or  not  be  had  the  bail  money. 

I  have  said  Mr.  Coghlan  testified  before 
the  grand  Jury.  It  Is  apparent  the  affirma- 
tive defense  was  never  thought  of  until  that 
occasion,  for  the  testimony  of  the  accused, 
who  preceded  Mr.  Cc^hian  on  the  stand,  is 
barren  of  any  suggestion  that  the  latter  ap- 
plied to  him  for  a  reduction  of  bail.  In  ad- 
dition to  what  I  have  already  said  about  this 
defense  it  Is  proper  to  refer  again  briefly 
to  the  evidence.  It  was  through  Biecardi 
Mr.  Coghlan  .was  employed  In  the  Imperlale 
case.  Riccardi's  movements  from  the  time 
he  spoke  to  the  officer  nnUl  Imi>erlale  was 
released  from  custody  are  accounted  for,  and 
Mr.  Coghlan  had  not  been  seen  by  the  Im- 
periales  or  Mr.  FlUppini  during  that  time.  No 
one  has  testified,  not  even  fifr.  Coghlan  him- 
self, that  he  was  employed  to  secure  hall. 
The  truth  of  the  matter  probably  is  that  Mr. 
Coghlan  knew  nothing  about  the  case  until 
after  Imperlale  was  released,  and  that  while 
Biecardi  was  attending  to  the  matter  at 
ball  Mr.  Coghlan  was  oigaged  in  the  superior 
court  It  is  evident  that  lie  only  met  the 
Imperlales  on  that  day  to  arrange  to  have 
him  try  the  case  while  Biecardi  was  in  the 
east. 

The  Penal  Code  provides : 

"A  docket  must  be  kept  by  •  •  *  the  po* 
lice  justice,  or  the  derk  *  *  *  if  there 
is  one,  in  which  must  be  altered  each  actioa 
and  the  proceedings  of  the  court  therein. 
•  •         Section  142a 

The  provisions  of  this  Code  rdatlve  to 
ball  are  ai^Ucable  to  ball  in  police  courts 
(section  14S8).  In  matters  of  ball  the  bail- 
iff seemed  to  discharge  the  duties  properly 
belonging  to  the  <^oe  of  de^  and  only  oo- 
casional  entries  were  made  in  the  dodttt 
by  the  accused.  TIm  evidence  does  not  sus- 
tain the  theory  that  It  was  through  ignorance 
or  carelessness  the  accused  conducted  the 
court  in  defiance  of  the  law,  but  Indicates  that 
the  methods  ft>Uowed  were  intended  as  a  pro- 
tection to  him  In  carrying  on  (qjerations  such 
aa  those  diarged  in  the  ucusatlon.  In  the 
Impolale  case  no  atry  appears  of  ttie  orig- 
inal or  final  bail  order.  Ttw  tvo  orders — 
one  fixing  and  the  other  reducing  the  bail — 
should  have  been  entered.  Tet  orders  of 
ball  in  other  cases  do  appear  in  the  doi^et. 

The  first  ball  order  was  entirely  dlqinq[M»^ 
tionate  to  the  ball  usually  fixed  by  the  aoca» 
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ed  In  manslaQghter  cases,  apart  from  tbe 
existing  arrangement  with  the  transporta- 
tion companies  In  that  class  of  cases.  The 
accused,  after  the  officer  testified,  said  It 
was  a  very  serious  case  and  apparently  noth- 
ing had  Interrened  to  change  his  mind  as  to 
its  gravity.  It  may  be  inferred  from  the  ex- 
cessive ball  and  the  other  circumstances  that 
the  first  order  was  only  tentative.  The  pur- 
ported "no  bail"  order,  for  obvious  reasons, 
would  not  be  entered.  And  if  the  final  or- 
der had  been  entered  the  question  might 
arise  as  to  why  the  original  order  was  not 
mtered.  If  tbe  final  order  was  not  nbde 
on  tbe  ai^Ilcatlon  of  Mr.  Ooghlan,  why,  and 
under  what  circumstances,  was  It  made? 
CoDcededly.  not  through  either  Mr.  FlUpplni 
or  Rlccardl. 

And  it  must  not  be  lost  sight  of  that  in 
spite  of  these  charges  the  accused  and  Bic- 
cardl  were  on  speaking  terms,  and  that 
they  drank  together.  On  an  occasion  within 
two  months  of  the  hearing,  in  the  presence 
of  some  newspaper  men,  the  following  ccH- 
loqny  ensued: 

"Judge  Oppenbelm:  Did  yon  ever  say  that 
you  ever  did  business  wltii  me?  Biccardi: 
Well,  no,  not  exactly,  but  in(firectl7  a  hundred 
times,  and  the  goods  were  always  ddlvered. 
Judge  Oppenhelmt  Yery  well." 

Judge  Oppenheim  then  tamed  around  and 
walked  away. 

In  view  at  tbe  r^tionship  between  tbe  ac- 
cused, McDtmougb,  and  Rlccardl,  and  tbe  sys- 
tem under  which  tbey  operated,  I  think  tbe 
testtuony  of  Biccardi  as  to  tbe  Leandro 
Tsussl  case,  in  whldi  the  defendant  was 
charged  with  Intent  to  commit  murd^-,  and 
as  to  the  case  of  Qeratano  Pasquale,  involv- 
ing a  charge  of  assault  with  intent  to  com- 
mit rai>e,  It  being  alleged  in  the  accusation 
that  the  accused  received  a  flOO  bribe  to 
dismiss  In  each  case,  and  that  he  did  so, 
finds  ample  corroboration  In  the  aggravated 
character  of  the  cases.  The  method  follow- 
ed In  each  of  these  cases  was  to  make  re- 
peated orders  of  continuance  covering  severe 
fll  months  and  finally,  .without  even  the 
formality  of  taking  the  evidence  of  tbe  de- 
fendant, dismiss  tbe  case. 

The  accused  should  be  disbarred. 


(109  Kan.  3H) 

SNYDER  V.  ERIKSEN.    (No.  2322a.) 

(Supreme  Court  of  Kansas.    June  U,  1921. 
Behearing  Denied  July  7»  1821.) 

(BpUabu*  hy  the  Court.) 
I.  Master  and  servant  «S9302(2)— Owner  Of 
motortniok  negligently  operated  by  driver 
going  to  dinner  tteld  liaUo  for  Injury. 
An  employee  in  a  furniture  establishment, 
who  bad  been  employed  to  do  general  work 


in  the  store  and  assist  other  employees  is 
delivering  goods,  but  bad  not  previoudy  been 
assigned  to  tbe  duty  of  driving  tmcka,  west 
out  to  the  fair  grounds  to  help  a  si^erior  em- 
ployee who  had  been  i^ren  eharfo  of  asaem- 
bling  and  setting  up  an  exhibit,  and  when  the 
nooo  hour  arrived  the  employee  was  directed 
by  his  superior  to  take  a  motortruck  and  drive 
to  bis  home  to  get  his  dinner,  in 'order  that 
he  misht  sooner  return  and  continue  his  wort.  ' 
On  the  way  to  bis  dinner  be  drove  the  truck 
in  a  negligent  manner  and  struck  and  in- 
jured a  pedestrian  on  the  street.  Held,  that 
he  was  tbm  acting  within  the  scope  of  his 
employment  and  In  furtherance  of  Ida  employ- 
er's tnsiness,  and  that  his  empl<ver  was  lia- 
ble  for  tbe  negligent  injury. 

2.  Appeal  and  error  «=9l064(4)— InstnictiBi 
asing  word  "perhaps"  held  not  preJadlotaL 

The  Instmctiono  glTen  to  the  Jury  exam- 
ined, and  held  to  be  without  prejudicial  orror. 

3.  Trial  «=>350(2)— Court  m»y  supervise  spo- 
dal  Istorrogatorfes  and  may  rojooi  Impropsr 
or  Immaterial  qnoatloss^ 

It  is  competent  (or  the  court  to  snperrise 
and  shape  special  interrogatories  that  are  ndi- 
mitted  to  a  Jury,  and  it  may  reject  queationa 
that  are  improper  or  immaterial,  and  limit  tbo 
Questions  to  ultimate  facts  on  eratrovertad  io- 
snes. 

4.  Trial  «S92I5— Coart  explain  speiM  Is- 
terrogatorlas  antf  Isstniet  as  te  law  sppliM* 
Ue  thereto. 

The  court  may  also  explain  the  questiMS 
and  instruct  the  Jury  as  to  the  law  applicaUe 
to  them,  exercising  caution  not  to  express  an 
opinion  as  to  controverted  facts,  and  htldf  that 
the  action  of  the  court  in  explaining  the  ques- 
tioDS  and  advising  the  jury  as  to  the  applica- 
ble rules  of  law  was  not  an  invasion  of  the 
province  of  the  jury. 

5.  Trial  ^(=3362— Court  mi^  require  Jury  te 
make  answers  to  special  toterrogatorles  more 
definite  and  compile,  or  to  oorreot  manifest 
errors. 

If  tbe  answers  returned  by  the  Jury  are  in- 
deflidte  or  incomplete,  or  show  a  misconcep- 
tion of  tiiie  questions,  the  court  may,  on  the 
application  of  either  party,  or  on  Ita  own  mo- 
ticn,  require  the  Jury  to  make  tbe  answers 
more  definite  snd  comidete,  or  to  correct  mani- 
fest errors  In  the  answers. 

6.  Pleading  «:s236(4)-A«esdme«t  te  state 
In  more  detail  elenients  ef  segllgeaee  eharg- 

ed  held  proper. 

No  error  was  committed  in  permitting  the 
plaintiff  to  amend  his  petition,  at  the  dose  ai 
defendagt's  evidence,  so  as  to  state  in  more 
detail  an  element  of  the  negligence  charted 
against  defendanL 

7.  Verdict  not  oxoesslveh 

Under  the  evidence,  It  is  bold  that  the 
damages  awarded  are  not  excessive. 

Appeal    from    District   OonrC  Donglas 

County. 

Action  by  M.  A.  Snyder  against  C  J.  SMk- 
sen.  Judgment  for  plaintiff,  and  defaidaot 
appeals.  Affirmed. 
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B.  B.  UiMn  and  Gea  K.  McItIih  both  of 
Lawrence,  for  appellant 

J.  B.  Wilson  and  A.  0.  WflBOOt  both  of 
Lawrence,  for  appellee. 

JOHNSTON,  J.  A  motortruck  owned  by 
the  defendant,  C.  J.  EMkaen,  and  driven  by 
Vernon  Pettlt,  his  employee,  was  driven  up- 
on a  sidewalk,  running  down  and  severely 
Injuring  the  plaintiff,  Bl  A.  Snyder,  who  was 
walking  upon  the  sidewalk.  She  recover- 
ed a  Judgment  for  ^00,  and  the  defendant 
appeals. 

Defendant  was  a  dealer  in  household ' 
goods  In  Lawrence,  and  had  several  era- 1 
ployees,  among  whom  was  Pettit,  whb  was  I 
principally  engaged  in  blackening  stoves  and  ' 
asedsting  other  employees  in  the  delivery  of  i 
goods.  On  the  day  of  the  accddent  the  em-  j 
ployees  of  defendant  were  engaged  In  assem- 1 
bltng  and  setting  up  an  exhibit  of  defend- 
ant's goods  at  the  fair  grounds  near  the  city. 
For  that  purpose  they  used  two  trucka ;  one 
of  than  was  driven  by  an  employee.  Gross- 1 
grove,  and  the  other  by  ItfcPberson.   Pettlt  | 
went  oat  to  the  fair  grounds  in  the  truck  i 
drlTOi  by  HcPherson,  and,  after  working  for 
a  short  time,  McPherson  and  Pettlt  returned  j 
to  the  dty  for  other  goods;  McPherson  driv- 
ing the  truck.   When  they  arrived  at  the  | 
store  McPherson  foond  customers  waiting  for 
attention,  and  be  directed  Pettit  to  drive  the 
track  loaded  with  exhibits  back  to  the  fair 
grounds,  and  this  was  done.   When  the  noon 
hour  anived  Orossgrove,  who  was  then  In 
charge  of  the  exhibits*  said  to  Pettlt,  "As 
yon  have  a  Umg  distance  to  go  to  dinner, 
yon  bad  better  take  the  track,  aa  yon  wUl 
get  back  to  work  sooner."    He  took  the 
tmcfe,  and  while  on  the  way  to  dinner  he 
had  difficulty  with  the  steering  gear  and 
was  nnable  to  guide      control  the  tmcfe. 
He  ran  the  truck  against  a  wagon  and  then 
over  the  curb  and  up  on  the  sidewalk, 
lnio(Mng  down  and  ronning  upon  tbt  plain- 
tiff, who  bappmed  to  be  walking  there. 

The  diargea  of  n^ligeace  were  the  OrMng 
of  the  truck  at  a  dangerous  rate  of  speed  on 
the  wrong  side  of  the  street,  in  falling  to 
stop  the  track  when  it  approached  the  wagon 
In  the  street  and  the  sidewalk,  and  the  fur- 
ther negligence  of  providing  and  using  a 
trade  with  a  defective  steering  gear,  which 
renda«d  It  uncontrollable  at  thnes.  fHiere 
was  abtmdant  evidence  to  sustain  the  diarge 
of  the  negligent  handling  tjt  the  car,  bnt  the 
prlndpal  cratentlon  of  the  defendant  Is  that 
the  evidoice  failed  to  show  that  the  defend- 
ant wnn  responsible  for  the  acts  of  Pettlt 
while  driving  the  tm<&.  The  dalm  Is  that 
Pettlt  was  not  acting  within  the  scope  of 
his  employment  In  taking  and  driving  the 
tnwk  to  ^ner,  bat  was  acting  for  himself 
and  in  pursuit  of  hts  own  Burposes.  The 
contention  Is  that  the  evidence  does  not  show 
that  the  defendant  ever  authorized  him  to 
use  the  track  for  any  purpose  at  any  time  or 
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under  any  circumstances,  and  that  any  di- 
rection given  Pettlt  by  Crossgrove  or  Mc- 
Pherson was  without  authority,  and  that  no 
liability  conld  arise  against  him  for  the  neg- 
ligent acts  of  Pettlt.  The  tumli^  point  In 
the  case  is  whether  Pettit  was  acting  with- 
in the  scope  of  his  employment  while  drlv- 
Ing  the  car  at  the  time  of  the  accident,  oi*,  In 
other  words,  was  he  acting  in  furtherance  of 
bis  master's  business  as  distinguished  from 
his  own  private  business  or  pleasure? 
Where  one  person  Is  Injured  by  the  negli- 
gence of  another,  he  ordinarily  seeks  and  Is 
entitled  to  Indenmity  from  the  one  whose 
negligence  caused  th^  Injury.  Where  the 
one  who  directly  inflicted  the  Injury  Is  the 
servant  of  another,  and  was  at  the  time  act- 
ing under  the  'directitms  of  the  master,  or 
engaged  in  his  business  and  in  furtherance 
of  his  interests,  the  injured  person  may  look 
beyond  the  direct  author  of  the  wrong  and 
require  the  master  to  respond  for  the  dam- 
ages sustained.  It  Is  fundamental  that  the 
owner  of  an  antomoblle  Is  not  required  to 
respond  In  damages  for  injuries  caused  by 
the  negligence  of  the  driver,  unless  the  driv- 
er was  the  servant  or  agent  of  the  owner, 
and  was  at  the  time  acting  within  the  line 
of  his  duty  and  In  furtherance  of  the  mas- 
ter's business.  Halverson  v.  Bloeser,  101 
Kan.  683,  168  Pac.  863.  L.  R.  A.  1918B,  498. 

[1]  Here  Pettit  was  the  employee  and  serv- 
ant of  the  defendant.  He  was  in  the  line 
of  duty  when  he  went  out  to  the  fair  grounds 
to  assist  Orosasrove  In  placing  the  exhibit, 
and  when  under  the  direction  of  McPherson 
he  drove  the  trvxk  loaded  with  goods  from 
the  stora  to  the  telr  grounda  He  was  with- 
in the  scope  of  bis  employmoit  ^hen  he  as- 
sisted Orossgrove  in  setting  up  the  exhibit. 
When  the  noon  hour  arrived  a  somewhat 
dlffermt  situation  arose.  If  in  going  to  and 
getting  his  dinner  he  was  using  bis  own  time 
to  accomplish  his  own  ends,  and  was  not  act- 
ing under  the  direction  of  thfr  master  or  In 
fartbmnce  of  his  business,  tlie  d^endant 
was  not  revottslble  for  the  negUgmce  'of 
Pettlt  If  be  had  takoi  the  truck  without 
pmpisslon,  and  had  occa^oned  the  Injury 
to  i^intur  while  <m  a  mlssloa  to  get  his  din- 
ner, or  on  an  errand  purely  personal  to  him- 
self, the  d^endant  would  have  been  free 
from  liability.  It  cannot  be  said,  however, 
that  Pettlt  was  acting  for  himsdf  and  ex- 
daidvdy  pursuing  bis  private  and  person- 
al ends.  Neither  can  It  be  said  that  his  ose 
of  the  truck  an  the  oc(»sl<m  had  no  «mnec- 
tlon  with  his  maatelr's  boslness.  In  the  first 
place,  he  waa  directed  by  Orossgrove  to  take 
the  truck  on  the  tr^  during  which  the  in- 
Jury  was  Inflicted.  Croasgrove  was  in 
f^i^  of  Oie  work  and  Pettit  was  acting 
under  Us  direction.  It  was  aa  mu<di  his 
duty  to  observe  the  order  of  Orossgrove  as 
If  it  had  been  given  by  the  defendant  himself. 
The  authority  to  take  the  trudc  was  not  giv- 
en wholly  for  the  convenience  ^and  persmial 
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benefit  of  Pettit,  but  be  was  directed  to  take 
It  in  order  to  expedite  tbe  work  at  the  fair 
grounds.  Tbe  direction  was  glTot  and  the 
truck  used,  not  only  upon  an  express  order, 
but  also  In  order  that  tbere  might  be  an 
earlier  return  to  defendant's  service  end  in 
furtherance  of  his  interests.  It  therefore 
had  a  close  ctHinectlon  with  the  defendant's 
business,  and  was  done  to  facilitate  the  work 
of  setting  up  the  exhibit.  True,  it  was  in 
part  to  accommodate  the  serrant.  but  the 
track  was  taken  and  used,  In  part  at  least, 
for  the  accommodation  of  the  defendant  and 
the  pnmu^lon  of  his  business. 

Defendant  cites  and  relies  on  Steffen  y. 
McNaughton,  142  Wis.  49.  Tbe  action  was 
brought  to  recover  for  Injuries  negligently 
Inflicted  by  a  dianCteur  while  driving  the 
car  of  his  employer  to  his  home  to  get  dinner 
and  lie  carelessly  collided  wldi  and  injured 
a  pedestrian  at  a  street  crossing.  Under  his 
CTiployment  the  chauflenr  was  to  provide  his 
own  meals,  and  usoally  walked  to  bis  home 
to  get  dinner.  He  was  employed  to  care  for 
and  operate  the  car  under  the  direction  of 
the  owner  or  any  member  of  bis  family.  lu 
going  to  bis  dinner  he  took  the  car  without 
tbe  permission  of  the  owner,  and,  while  he 
had  used  it  for  that  purpose  on  other  occa- 
sions, tt  had  always  been  done  without  the 
knowledge  or  consent  of  the  owner.  It  was 
contended  that,  as  the  chauffeur  tiad  been 
0ven  general  control  of  the  car.  and  as  the 
use  he  made  of  it  tended  to.  reduce  the  time 
necessary  to  get  bis  dinner  and  to  that  ex- 
teat  fadlitated  his  labor  tor  the  owner,  he 
should  be  r^rded  as  having  acted  within 
the  scope  of  his  employment,  and  that  the 
owner  was  liable  for  his  n^tlgmt  act  This 
omtentlOT  was  rejected  cm  the  ground  that 
tbe  owner  never,  by  words,  act,  or  conduct, 
gave  the  diauffenr  permission  to  use  tbe  car 
for  tbe  purpose  named;  that  he  was  not  only 
using  it  at  tbe  time  without  consent  but  for 
his  own  private  purpose  and  during  a  period 
when  the  relation  of  master  and  servant  was 
snspended.  The  conrt  h^d  that  there  was 
noUiing  In  tbe  evidence  to  warrant  the  infer- 
ence that  tbe  ear  was  tised  to  shorten  the 
time  taken  for  the  midday  meal  or  to  facili- 
tate the  owner^B  buslDess.  The  oplni<ni  In- 
dicates that  If  the  car  had  been  used  by  the 
(diauffeur  to  go  to  his  dinner  as  an  aid  to 
an  eariy  return  to  labor,  or  In  obedi^ce  to 
an  wder  of  the  owner,  or  a  mouber  of  his 
family,  or  bad  been  done  with  their  Implied 
consent,  a  different  result  would  have  been 
reached.  The  instant  dase  Is  distinguishable 
from  that  one  l)ecan8e  here  the  servant  was 
acting  In  obedience  to  an  express  direction 
and  in  furtherance  of  the  defendant's  bus- 
iness. The  law  relating  to  a  master's  lia- 
bility is  embodied  in  the  following  brief  and 
comprehensive  statonent: 

"For  all  acts  done  by  a  servant  In  obedience 
to  the  express  orders  or  directions  ctf  the 
master,  or  in  the  execution  of  the  mBstor*B 


basiness,-  within  the  scope  of  bis  employment, 
and  for  acts  in  any  sense  warranted  by  the 
express  or  implied  authority  conferred  upon 
him,  considering  tbe  nature  of  tbe  serrices  re- 
quired, tbe  instructions  given,  and  the  arcam- 
Btances  under  which  the  act  is  done,  the  mas- 
ter is  responsible."  Bitdiie  v.  Waller,  68 
Conn.  IBS,  160^  28  -Aa  20,  27  Ii.  IL  A. 
161,  88  Am.  St.  Rep.  801. 

[2]  The  sixth  Instruction,  of  which  com- 
plaint Is  made,  Is  In  accord  with  the  views 
stated  and  fairly  presented  the  questions  of 
fact  to  the  Jury.  Attentton  Is  also  called  to 
the  seventh  Instructlwi,  wherein  the  court 
told  ;the  Jury  that— 

"If  the  young  man  was  using  this  truck  in 
his  private  matters,  of  iiis  own  volition,  to  go 
to  bis  dinner,  I  think,  perhaps,  Mr.  Erikieii 
would  not  be  re^tonsible.  If,  however,  his 
immediate  superior  that  day,  Mr.  Orossgrove, 
directed  bim  to  take  that  truck  and  use  it  to 
go  to  his  dinner  in  order  that  he  mis^  get 
back  to  his  work  sooner,  then  its  use  would 
be  right  in  line  with  his  employment,  and  if 
he  was  negligent  while  using  the  truck  under 
Bucb  diractions  Mr.  Eriksen  would  be  re- 
sponsible for  the  negligenee  of  Uie  young 
man." 

There  is  reason  to  criticize  the  use  of  the 
word  "perhaps,"  where  the  court  referred 
to  tbe  defendant's  lack  of  responsibility  if 
Pettit  was  using  the  truck  for  his  own  pri- 
vate purposes.  A  more  positive  statemait 
should  have  been  made,  but  in  other  parts  of 
the  cliai^e  tbe  coi^t  distinctly  stated  that 
the  defendant  would  not  be  liable  for  tbe 
negligence  of  Pettit  if  the  latter  took  and 
used  the  truck  without  permissiim  for  bis 
own  purposes.  It  was  made  plain  to  the 
jury  that  If  he  was  directed  to  take  the 
truck  in  order  to  get  his  dinner  so  that  be 
might  return  to  his  work  earlier,  and  in  tliat 
way  further  the  business  of  the  def^dant, 
the  latter  would  be  responsible.  It  is  clear 
that  there  could  have  been  no  prejudice 
tbe  use  of  tbe  objectionable  vori.  It  -a^ 
pears  beyond  cavil  that  Groesgrove  was  the 
Immediate  superior  of  Pettit,  and  there  was 
no  error  in  the  stat^ent  to  that  effect  by 
tbe  courti 

Other  criticisms  are  made  oC  the  Instmc- 
tl<His.  but  we  find  nothing  substantial  in 

them. 

t3]  An  attack  is  made  on  the  action  of  the 
court  in  reforming  and  explaining  29  spe- 
cial questions  that  were  presented  for  sub- 
mission to  tbe  jury.  Some  of  these  were 
stricken  out  because  they  were  repetltioBS^ 
and  others  because  they  were  not  prop^  or 
material.  Some  that  involved  several  pcop- 
ositlons  were  properly  subdivided  and  re- 
formed so  that  each  should  relate  to  a  single 
ultinfate  fact  The  most  complaint  is  made 
of  tbe  action  of  tbe  court  In  explaining  the 
questitms  to  the  jury.  As  an  example  <it  the 
action  taken,  the  first  question  asked  was: 
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"In  what  capacity  was  Ycrnon  Pettic  em- 
pl(9«d  by  the  defendant,  Erikaen,  on  th«  day 
•f  th«  injary?" 

As  to  tbat  the  coDit  said : 

**Wdl,  nndlqnited  •rfdence,  fenUemen, 
that  day,  h«  was  emitlivad  as  an  assiatant  to 
Mr.  GrosBsrove.  Kabodj  dispntes  that.  H« 
was  helping  Bfr.  OrossffrorB." 

Th6  second  question  was: 

"At  the  time  of  the  accident  and  the  injury 
to  the  plaintiff,  was  said  Vernon  Fettit  en- 
W>d  in  the  bnaineas  of  BrikBen?" 

The  comt  etated: 

^ow.  that's  at  the  time  of  the  aoddent 
down  here  ma  the  street.  Wdl,  I  told  you  that, 
gentlemen.  If  he  was  portninr  Us  own  bad- 
ness, be  would  not  be.  If  be  was  acting  un- 
der the  directionB  of  Ur.  Crosegrove,  who  had 
been  assigned  to  that  particalar  bnainesB,  then 
he  was  in  the  employ  of  Mr,  Eiiksen,  engaged 
in  hia  buaineas  at  that  time." 

Other  qoastloiis  involTlnc  11»  aune  in- 
quiry in  different  forma  were  given  a  like 
enOanattoD.  One  qnesnon  was:  "Did  Erik- 
sen  know  tliat  Yemim  Pettit  was  driving 
said  tmA  before  tbe  aoddoit  happened?' 
As  to  tbat  tbe  court  remarked:  *a  think 
tbere  is  no  question  about  that,  that  be  did 
not  know."  The  question,  "What  Items  of 
damages  do  you  allow  plaintiff  and  the 
amounts  ttiereof T"  was  refwmed  and  divid- 
ed into  five  qnestlQns,  asking  how  much  was 
allowed  tm  eacta  aeparate  element  of  tbe 
damages  dalmed;  the  conrt  stating  that  it 
was  not  suggesting  tbat  anything  be  allowed 
for  any  Of  them  and  leaving  the  matter  of 
allowance  wholly  to  the  Jniy.  l%ere  can 
Iw  no  good  ground  of  complaint  of  tbe  action 
of  the  conrt  in  shaping  and  making  definite 
tibe  qwclal  questicHDs  submitted.  No  ques- 
tions should  be  snbndtted  except  those  which 
can  be  fairly  and  definitely  answered  and  so 
far  as  practicable  they  should  be  so  framed 
as  to  admit  of  categorical  answers.  It  la 
the  function  and  duty  of  the  court  to  shape 
and  supervise  tbe  questicmB,  eliminating 
tbose  that  may  be  immatttlal  and  submit- 
ting only  inquiries  aa  to  ulttnoate  facts  on 
controverted  issues.  Ho.  Pac.  By.  Go.  v. 
Holley,  SO  Kan.  460^  1  Pac.  ISO;  Id.,  30  Kan. 
474,  1  Pac.  554;  Evans  v.  Hoseley.  84  Kan. 
322.  114  Paa  S74.  50  L.  B.  A.  (N.  S.)  88». 

[4]  The  explanatim  of  tbe  qtedal  quee- 
tlfflis  and  tbe  comments  on  than,  althouj^ 
an  unusual  practice,  is  not  one  to  be  con- 
demned, unless  tiie  court  In  some  way  In- 
vades the  province  of  the  Jury.  Here  the 
comments  of  the  court  were  In  tbe  nature  of 
Instructions,  and  may  be  regarded  as  an  ad- 
dition to  its  general  chai^.  It  Is  proper 
for  tbe  court  to  aid  tbe  Jury  by  pointing  out 
the  vital  Issues  and  the  material  questions 
In  Hie  case,  stating  tbe  rules  of  law  antlica* 
ble  to  them,  but,  d|  course.  It  should  be  care- 
ful to  avoid  any  expression  of  oplnloi  as  to 


controverted  facta.  The  answers  to  be  re- 
turned should  not  be  Indicated  by  the  court, 
and,  while  several  answers  were  suggested 
here,  they  related  to  matters  that  were  not 
In  fact  In  dispute  and  such  inquiries  mli^t 
well  have  been  rejected  from  tbe  list  of  ques- 
tions submitted.  While  the  court  explained 
tbe  special  questions  at  considerable  length 
and  commented  freely  on  them.  It  was  mani- 
festly dtme  with  a  view  of  aiding  the  Jury  to 
understand  tbe  qoeetloas.  We  think  tbe 
court  did  not  intimate  to  tbe  Jurors  Its  own 
oidnion  on  tbe  disputed  facts,  nor  trench  on 
the  functions  of  the  Jury.  There  was  no 
attempt  to  color  or  control  their  findings  on 
disputed  Issues,  and  we  think  no  prejudicial 
error  resulted  from  tbe  action  taken. 

[f]  After  the  Jury  returned  th^r  answers, 
tbe  court  examined  them,  and.  finding  some 
of  them  to  be  Indefinite  and  Incomplete,  re- 
quired the  Jury  to  retire  and  make  more  ex- 
plicit and  complete  answers.  To  tbe  fourth 
question.  "At  tbe  time  of  the  accident  and 
injury  to  i^intiff,  was  said  Vernon  Pettit 
the  agent,  servant,  or  employed  of  Eriksen 
for  tbe  purpose  of  running  and  operating 
said  tru(!k?*'  the  answer  first  returned  was: 
'*Under  orders."  The  answer  finally  return- 
ed was:  **Yes."  In  answer  to  question  10, 
"Was  the  Injury  of  plaintiff  caused  by  an 
unavoidable  accident?"  the  first  answer  was : 
"Yee;  by  a  capable  driver."  This  was  an 
obvious  misunderstanding  of  the  question. 
The  conrt.  after  reminding  them  that  an  un- 
avoidable accident  was  one  where  no  one 
was  to  blame,  gave  them  an  opportunity  to 
make  a  correction  of  an  error  which  tbe  Jury 
readily  recognized,  and  the  answer  was 
changed  to  "No."  To  the  question,  "Had 
CroB^roye  any  authority  from  Brlksea  to 
employ  Pettit  to  run  or  operate  said  traA 
or  to  allow  him  to  use  it?"-  the  answer  was: 
"No  testimony  as  to  that**  Thdr  attention 
was  drawn  to  the  misconception  and  tnom- 
siatency  by  the  court,  and  after  calling  their 
attoition  to  the  dedaration  of  law  tbat  had 
been  made  respecting  tbe  relationstdp  be> 
tween  the  defendant,  (^ossgrove,  and  Pettit; 
the  Jury  changed  the  answw  to  "Tea." 

Where  special  findings  are  Indefinite  and 
Incompl^,  or  there  has-  been  a  manifest 
misunderstanding  of  questions  asked»  it  is 
proper,  and  Indeed  .it  is  tbe  duty  of  tbe  court, 
to  require  the  Jury  to  make  more  definite 
answers,  or  to  correct  answers  where  there 
has  been  <^vions  misinterpretation  of  tbe 
questions.  It  is  not  proper  for  tbe  court  to 
change  the  findings  understandlngly  made, 
merely  to  make  them  conaistent  with  the 
general  verdict  It  has  been  determined  to 
be  the  du^  of  tbe  court  upon  motion  of  either 
party  to  require  tbe  Jury  to  make  their  an- 
swers responsive  to  tbe  questions  asked,  and, 
where  they  are  indefinite  or  incwnplete,  to 
make  them  definite  and  ctunpleto.  Frauds 
V.  Brock,  80  Kan.  100,  102  Paa  472;  Garrin 
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T.  Gftirln,  87  Kan.  87, 128  Pm.  717;  Stewart 
V.  Prodnce  Co.,  88  Ken.  521,  129  Pac  181, 
SO  a  A.  (N.  S.)  111.  Ann.  Cas.  1914B.  701. 
Ttiat  wM<ib  may  be  done  In  Uila  respect  npon 
tbe  motion  qf  a  party  may  certainly  be  done 
on  tbe  court's  own  motion,  In  order  to  avoid 
an  abOTtlve  resolt 

[6]  At  tbe  d<w  of  detoidanra  erldence 
the  court,  on  tbe  application  of  plaintiff,  pa> 
mitted  ber  to  amend  ber  petition  so  as  to 
allege  In  mne  detail  fliat  the  track  was  driv- 
oi  In  violation  of  an  ordinance  of  tbe  tdty, 
whldi  was  produced.  The  original  petitloD 
bad  alleged  tn  general  terms  that  It  bad  been 
driven  In  violation  of  12ke  laws  of  the  state 
and  the  ordinances  of  the  dty.  No  error 
^as  conAnttted  tn  allowing  tte  amendment. 

[7]  In  view  of  ttie  evidence  as  to  the  ex* 
teat  of  tbe  injurlea,  tbe  dalm  that  the  dam* 
age  awarded  ($500)  Is  excessive  cannot  be 
sustained.  While  tbe  Injuries  are  not  per- 
manent In  their  nature,  the  extent  of  the 
injuries  and  the  suffering  that  resulted  from 
them  leads  us  to  think  that  the  award  Is 
not  unreasonable. 

The  judgment  la  afflrmed. 

All  tbe  Justices  concurring. 


(109  lUn.  H8) 

MolNTOSM  V.  ATCHISON.  T.  &  S.  F.  RY. 
CO.    <N0.  22983.) 

(Svvreme  Court  of  Kansas.   June  U*  1821.) 

(SyUalmM  by  Court.) 

1.  Damaget  «s»34,  62(2)  —  AgBravatloa  ef 
damages  by  malpraotloe  reooverable  by  i»* 
juretf  peraoa  asJag  dlltgeaoe  la  seieotiaf  phy- 
siolaas. 

It  is  the  doty  of  'a  person  injured  through 
fhe  negligence  of  anotiier  to  use  reasonable 
cHUgence  in  securing  medical  or  snrgical  aid. 
and  he  cannot  recover  for  auGFering  or  aflment 
resulting  from  bis  own  failnre  to  exercise  such 
dihgence;  bat  if  that  degree  of  care  ia  used 
by  him  io  the  aelectioo  of  phyaidanB  or  sur- 
geoDS,  and  their  lack  of  due  care  and  skill  in 
treatments  or  operations  aggravates  or  in- 
creases  the  original  injuries,  such  Increase 
ia  not  deemed  to  be  the  fault  of  tbe  injured 
person,  but  ia  regarded  in  law  aa  a  part  of  the 
original  injory,  which  reasonably  ought  to  have 
been  antidpated  by  the  original  wrongdoer, 
and  for  wbidi  he  la  respougihle. 

2.  Daoiaoes  «S32I3— Instrsotloa  on  aggrava- 
tion of  lajnry  by  malpraiMioe  heM  eorreot. 

An  Instruction  on  tbe  subject  is  held  to 
have  been  appropriate  under  the  evidence  and 
a  correct  statement  of  the  law. 

3.  Master  and  servant  <S=>2g7(2}— SpeoiaJ 
flndlngs  held  Inconsistent 

Special  findings  of  the  jury  relating  to  the 
negligence  of  the  defendant  and  the  conbrlbut- 
Ing  negligence  of  the  plaintiff  in  the  reading 
and  eompariaon  of  orders  issued  as  to  the 


passing  <tf  raflroad  tieioa,  whid  resulted  fa  a 
coDidtm  and  consequent  Injuries  add  death  of 
trainmen,  examined,  and  held  to  be  eva^vr. 
and  80  inconsistent  as  not  to  warrant  the  entiy 
of  a  Judgment  thereon. 

Appeal  from  District  Ooort,  Oowky 
County. 

Action  by  Geor^  R.  Mclntodi  against  Qw 
Atchlsm,  Top^  ts  Suita  Batlway  Ooro* 
pany.  Judgment  for  ptalntllT,  and  defendant 
appeals.  Reversed,  and  remanded  for  sew 

trial. 

W.  B.  Smith,  O.  J.  Wood,  and  A.  A.  Scott, 
all  of  Topeka,  and  J.  SL  Torranoei  at  Win* 
field,  for  appellant 

W.  L.  Cunningham,  oC  Axkanaas  Clty..Air 

appellee. 

JOHNSTON,  C.  J.  George  B.  Mcintosh 
lnt>ogbt  this  action  against  the  Atchison.  To- 
peka &  Santa  Railway  Company,  under 
the  Federal  Bmployers'  liability  Act  (Comp. 
St  II  8667-8666),  to  recover  damages  sua* 
tained  by  him  in  a  bead-md  collision,  caused. 
It  Is  alleged,  by  the  negligence  of  the  defiend- 
ant  in  giving  an  order  aa  to  the  time  and 
plaoe  of  tbe  meeting  of  two  trains.  The  trial 
resulted  In  findings  and  verdict  In  favor  of  the 
plaintiff,  fixing  the  extoit  of  bis  Injury  at 
$25,000,  but  also  finding  that  $7,000  shoold  be 
deducted  from  that  amount  on  account  of  Out 
contributory  negligence  of  tbe  plalnOfl.  De- 
f aidant  appeals,  and  alleges  that  the  evi- 
dence does  not  support  the  verdict  and  sev- 
eral of  the  spedal  findings;  tbat  there  was 
error  in  rulings  on  the  admission  of  evidence, 
and  in  the  giving  and  refusing  of  Instroc* 
tlons,  and  also  that  the  verdict  was  given  un- 
der tbe  influence  of  passion  and  prejadtcsi 

It  appears  tbat  two  trains  of  tbe  defendant 
were  traveling  upon  a  ita0a  trade  in  oppo- 
site directions:  the  one  on  whicb  plaintiff 
was  riding  and  actti^  as  engtnew  waa  Na 
S52,  and  was  going  north  from  Aricansas  Cltf 
to  E^orence.  His  train  crew  consMed  of 
himself,  Hreman  Banning,  Butta,  fb»  con- 
ductor, and  Brakttnoi  Babbitt  aniid  Hopson. 
The  train  coming  south  was  designated  aa 
extra  1817.  When  plaintiff's  train  Na  S63 
readied  WlnOdd  Junction,  some  switddng 
ms  dtme,  and,  tbe  signal  Indicating  that 
than  were  orAeta  as  to  the  operation  of  the 
train,  plaintiff  and  BabUtt  went  into  tbe 
office  (tf  the  <^ierator,  and  there  found  ordcf* 
<m  a  table  in  three  pile^  one  tot  the  eaglnev. 
one  for  tiie  conductor,  end  one  being  tte 
office  copy.  Plaintiff  and  Babbitt  picked  op 
the  orders  firom  tlie  table,  and  plaintiff  read 
ills  ctfjff  alond  In  the  presence  of  the  oper- 
ator. White,  and  Brakema|i  Babbitt  Die 
conducts  did  not  oome  for  his  copy  as  be 
should  have  done,  but  Babbitt  signed  the  or- 
der for  htm  and  took  a  copy  to  the  c^KKiee 
at  the  reair  of  the  train  where  the  cmtdortor 
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then  was,  and  delivered  It  to  him.  The  con- 
Uuctor  read  the  wder  in  the  presence  of  the 
brakemaji,  bat  neither  he  nor  the  oiglneer 
compared  their  orders,  as  the  rules  required. 

The  contents  of  the  order  Is  In  dispute,  and 
plalntlfl's  right  of  recovery  depends  npcm 
whether  the  order  contained  dlrectlona  for 
the  trains  to  meet  and  pan  at  Rock  or 
Douglass.  Plalntffl  and  Babbitt  both  testi- 
fied that  Douglass  was  named  as  the  passing 
station,  and  Hbpson  testified  that  he  heard 
Butts,  the  conductor,  read  the  order  which 
gave  Douglass  as  the  meeting  point  On  the 
<»ther  hand,  the  train  dispatcher  teatUled  that 
IUk^  was  the  station  named  for  paaaliifc  and 
that,  af  to*  giving  It,  the  order  was  repeated 
back  to  him  by  the  oventar,  each  word  being 
spelled  out  Telephones  were  used  for  trans- 
mitting the  orders.  White,  the  operator,  said 
that  the  orders  were  written  on  carbon  paper 
by  a  single  Impression,  and  were  all  alike, 
and  that  Rock  was  written  as  tiie  passing 
plac&  Butts,  the  omdnctor,  jnvduced  and 
idrattfled  the  order  s^ven  to  him,  and  it  di- 
rected  the  trains  to  pass  at  BodK.  The  train 
naatar  testified  ttat,  on  the  morning  follow- 
Sag  the  acddeot,  he  fOnnd  the  ciBce  copy  of 
the.  order  in  the  tvwator's  office,  and  that  it 
gave  Instructions  for  the  trains  to  pass  at 
Bock,  but  this  copy  was  not  produced,  be- 
cause It  was  said  to  have  been  lost  The  a» 
4er  ddlvered  to  those  in  charge  of  train 
1817,  vrtiidi  was  sai^  to  have  been  sent  at  the 
same  time  as  the  one  sent  to  train  352,  named 
Bode  as  the  pasring  pcdnt  Upon  receiving 
the  order  train  862  proceeded  north  to  Bock, 
and,  aft«r  attending  to  the  dis^^arge  and  tak- 
ing on  (rf  freight  at  that  plaoe,  the  conductor 
gave  the  leaving  signal,  and  the  train  moved 
forward  to  a  point  betwem  Boc^  and  Doug- 
lass, where  the  coUIsloo-  occurred. 

In  the  course  of  the  trial  the  defoidant  in- 
troduced in  evidence  a  p^tlim  filed  by  the 
plaintiff  in  another  court  against  the  Atchi- 
son, Topeka  ft  Santa  F6  Hospital  AssodatloD 
and  the  defendant  company.  In  which  he  al- 
lied tiiat,  i^ile  in  the  hospital  fw  treat- 
meat  of  the  Iniuries  sustained  In  the  ctdll- 
'sltm,  the  attending  physidaDS  mistreated 
him,  and  aggravated  his  Injuries,  and  amrag 
otiier  things  avored  that: 

"If  be  had  been  properly  treated  he  would 
have  recovered  from  bis  injarlei.  *  *  • 
That  he  suffered  intense  pain,  and  that,  were 
it  not  for  the  neidigence  of  said  defendants,  he 
wonld  now  be  a  strong  aMe-bodied  man.  In 
good  health,  and  that  the  ne^genee  of 
said  defendants  he  has  been  rendered  entirely 
helpless,  and,  will  be  a  permanent  cripple, 
*  *  *  all  to  bis  damage  in  the  sum  of  fSS,- 
000,  for  whidi  he  asks  JadgmenL" 

In  respect  to  this  evidence,  the  court  In- 
structed the  jury: 

"A  person  injored  tqr  the  negUgent  acts  of 
another  does  not  insure  that  the  surgeons, 
doctors,  or  nurses  employed  by  Urn  iriU  be 


guilty  of  no  negligence,  want  of  care  or  skDl, 
or  error  in  Judgment 

"The  liabSlty  to  mistake  In  judgment,  or 
the  efforts  or  means  ased  in  tbe  endeavor  to 
effect  a  care  or  to  remedy  a  condition,  is  an 
inddent  to  the  original  injury,  and,  the  Injured 
party  having  used  ordinary  care  in  tbe  selec- 
tion of  attendants,  tbe  injury  resolting  from 
sadi  mistake  Is  in  law  regarded  as  one  d  the 
bnmediate  and  direct  damages  molting  from 
the  injnry. 

"There  has  been  introduced  in  evidence  in 
this  case  a  petition  filed  In  the  district  court 
of  Sumner  county,  Kan.,  against  the  defend- 
ant henin  and  other  defendants  to  recover  for 
injuries  alleged  to  have  been  the  result  of 
malpractice  on  the  part  of  the  physicians  and 
surgeons  employed  to  treat  the  plaints  for 
injuries  for  which  he  claims  damages  in  this 
case.  This  has  been  permitted  upon  the  the- 
ory that  it  may  affect  the  plaintiffs  credit^ity, 
or  throw  light  upon  the  facts  and  dreum- 
stances  in  this  case.  And  you  have  tbe  ri^t 
to  so  w^igh  this  evidence  in  connection  with 
all  the  other  facta  and  circumstances  in  this 
case,  yon  being  the  sole  Judges  of  the  weight 
and  effect  of  such  testimony.  The  filing  or 
prosecution  of  that  suit  is  not  to  be  consider' 
ed  by  you  as  In  any  manner  aagmenting  or 
diminishing  to  the  plaintiff's  daim  for  dam- 
ages here  if  be  was  Injured  as  he  sets  out  hi 
his  petition  in  this  case,  and  you  find  that  such 
injury  was  the  result  of  tbe  negligence  of  the 
defendant;  and,  if  you  find  that  the  plaintiff 
used  orUinary  care  In  tbe  sdection  of  his  at- 
tendants, physidans,  and  surgeons,  then,  if 
there  were  any  mistakes,  in  judgment,  efforts 
or  means  need  by  the  physicians  in  endeavor- 
ing to  effect  a  cure  or  remedy  the  same  were 
incidents  of  the  original  injury,  and  tbe  injury 
resulting  from  such  circamstances  would  be  in 
law  regarded  as  one  of  the  immediate  and 
direct  damages  resulting  from  the  original  in- 
jury. And  a  recovery  by  tbe. plaintiff  in  this 
action  would  be  a  complete  bar  to  that  or  any 
action  by  him  to  recover  any  damages  for  mal- 
practice. If  any,  against  the  defendant  or  any 
attendant  physician  or  surgeon  employed  by 
him  or  on  his  behalf  to  effect  a  cure  of  his 
original  injury."  * 

[2]  AMnmlng  for  the  sake  of  argument 
that  the  testimony  was  admissible,  it  was 
brought  into  the  case  by  the  defendant  and 
it  became  the  duty  of  the  court  to  Instruct 
the  Jury  as  to  the  consideration  which  should, 
be  given  to  It  It  was  probably  Introduced 
in  an  efTort  to  show  that  the  alleged  injury 
sustained  by  the  plaintiff  was  not  so  great 
as  claimed  by  him  In  this  action,  since  he  had 
deliberately  stated  In  his  pleading  in  the 
other  action  that  but  for  the  negligence  of  the 
doctors  he  would  now  be  a  strong  able-bodied 
man,  and  In  good  health.  The  Instruction 
was  appr<^riate,  and,  within  the  authorities, 
must  be  regarded  as  a  correct  statement  of 
the  law. 

[1]  A  person  injured  hy  the  negligence  or 
wrong  of  anothw  Is  entitled  to  recover  from 
the  wrongdoer  the  damages  which  naturally 
result  from  the  wrong.  It  is  the  duty  of  a 
pers<Mi  injured  through  the  negligence  of  an- 
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other  to  use  ordinary  and  reasonable  dili- 
gence In  securing  medical  or  surgical  aid,  and 
he  cannot  recover  for  suffering  or  ailment 
due  to  his  own  want  of  such  diligence.  In 
that  respect  be  Is  only  required  to  do  what  a 
reasonable  person  would  under  the  drcum- 
stauces.  If  he  exercises  that  degree  ot  care  In 
the  selection  of  piiyeldans  or  sui^^eons,  their 
mlatakes  or  la<^  of  skill  in  treatments  or 
<^pwatlons  which  aggravate  or  Increase  his 
Injuries  cannot  be  counted  as  the  fault  of  the 
Injured  person,  but  are  regarded  by  the  law 
as  a  part  of  the  original  Injuries  for  .which 
the  wrongdoer  Is  re^ptmslble,  and  Is  a  result 
which  reasonably  ought  to  have  been  antici- 
pated by  him.  However,  If  the  original  In- 
jury Is  aggravated  by  the  failure  of  the  In- 
jured person  to  exorcise  reasonable  care  to 
obtain  medical  aid  or  surgical  assistance,  or 
In  falling  to  follow  the  advice  or  Instructions 
of  the  physicians  or  surgeons,  the  enhanced 
damages  are  to  be  excluded  frraa  the  re- 
covery. Tex.  &  Pac.  Ry.  v.  HOI,  237  U.  S. 
206.  35  Sup.  Ct  675,  6d  U  Ed.  918;  notes 
in  48  L.  R.  A.  (N.  S.)  93, 110,  114,  116;  note. 
19  Ann.  Cas.  979  ;  8  R.  C.  L.  449.  There 
was  no  attempt  h»e  to  show  any  n^ll- 
gence  on  the  part  of  the  plaintiff  in'  the 
selection  of  a  plvsldaa  or  In  the  means  taken 
to  effect  a  cure.  It  appears  that  the  plaintiff 
was  promptly  taken  to  the  Atdilson,  Topeka 
&  Santa  Hospital,  which  was  maintained 
by  the  employees  of  the  defendant  for  the 
treatment  of  Injuries  sustained  in  the  opera- 
tion of  Its  railroad.  Other  objections  are 
made  to  the  instructions,  but  none  of  them 
are  deemed  to  afford  grounds  for  a  reversal, 
or  to  require  {^)eclal  discussion. 

[3]  An  attack^  is  made  on  the  special  flnd> 
logs,  not  only  as  to  their  being  contrary  to 
Qie  evidence,  but  also  because  they  are  eva- 
sive, equivocal,  and  inconidstent.  Under  the 
evidence  rules  were  prescribed  by  the  defend- 
ant for  the  running  of  trains,  one  of  which 
was  that  the  engineer  was  made  responsible 
for  the  safety  of  the  train.  Another  was 
that,  when  orders  were  ddlvwed  by  the  op- 
erator to  the  coudoctor,  one  copy  was  to  be 
given  to  the  engineer,  who  was  to  read  It 
aloud  to  the  conductor,  and  then  to  the  flre- 
inan  and  head  brakeman,  and  the  conductor 
was  also  required  to  show  his  copy  to  the 
rear  brakeman.  It  is  conceded  that  the 
engineer  took  a  copy  of  the  order,  whatever 
it  ccmtalned,  from  the  oiteratinr'B  table,  and 
that  he  did  not  read  it  to  the  conductor  or 
cranpare  it  with  the  conductor's  copy.  He 
states  that  the  one  be  took  and  read  named 
Douglass  u  the  pasting  statloD,  while  the  con- 
ductor's order  presented  in  evidence  named 
Rock  as  the  passing  place.  In  respect  to  ti^ 
rales,  the  jury  found  that  they  required  the 
lAaintifr  on  rectivlng  an  order  to  read  it 
aloud  to  the  conductor  of  his  train,  and  to 
sign  the  conductor's  ccvj,  and  also  that  he 
was  Jointly  responsible  with  the  conductor 


in  observing  the  rules-  governing  the  move- 
ment of  trains.  It  was  found  by  the  Jury 
that  the  order  sent  by  the  train  dlspatdier 
directed  that  the  trains  should  pass  at  Bod:. 
The  next  question  Is: 

"(4)  If  yea  answer  the  above  qoeatioD  let,* 
then  state  whet&er  said  train  order  was  re- 
ceived by  the  operator  at  Winfield  JnnctioiL 
Ans.  Tes. 

"(S)  If  yon  answer  the  last  above  qnestioii 
Tas,*  then  state  iriiether  said  operator  at 
Winfield  Junction  made  three  impresrion 
copies  of  the  train  order  on  tissue  paper. 
Ans.  Bridence  does  not  show. 

"(6)  If  you  find  from  the  evidence  that 
plaintiff's  injury  was  caused  through  the  neg- 
ligence of  the  railway  company,  then  state  in 
what  such  negligence  consisUd.  Ans.  Op- 
erator White  d^vered  order  to  Engineer  Mc- 
intosh to  meet  extra  1817  at  Doo^ass. 

"(7)  If  you  find  from  the  evidence  that  Oe 
plaintifi^s  injury  was  caused  throu^  the  neg- 
ligence of  the  railway  company,  thai  state 
what  officer,  agent,  or  employee  of  said  rail- 
way company  was  guilty  of  swdi  nei^igenee. 
Ans.  Operator  White. 

"(8)  Was  train  order  No.  86,  a  31  order, 
received  at  Winfield  Junction  from  the  train 
'dispatcher  at  Ifewton,  changed  by  Operator 
White  at  fnnfleld  to  read  'Dooglass'  instead 
of  'Boekf  Ans.  Bvidence  shows  SI  order 
No.  86  delivered  tj!»  Baglnert  H^tesh  reed 
DouitoH,  and  not  Bock;  evidence  does  not 
show  how  changed. 

"(9)  If  you  answer  question  No.  8  Tee,' 
then  state  whether  he  (White)  wrote  the  word 
'DouglaBs'  in  all  the  impreBsIon  copies  of  the 
31  order  which  be  delivered  to  the  train  crew. 
Ans.  Evidence  shows  order  to  engineer  ifcln- 
tosh  read  Dougiasi^  but  satisfactory  evidence 
does  not  show  ss  to  the  other  orders." 

"(11)  If  you  find  that  plaintiff  was  gnUtT  of 
contributory  negligence,  how  much  do  yon  re- 
.  dnce  the  amount  of  your  verdict  fm  acoonnt  of 
such  eontrihuft)ry  negligence?    Ans.  VT^OOOl" 

niere  was  a  manifest  lack  of  candor  In  the 
answer  to  the  fifth  question.  The  inquiry 
was  an  Important  one  in  the  determination 
of  the  action.  The  defendant  contended  and 
offer^  testimony  traiding  to  show  that  three 
copies  of  the  ordo:  were  timultaneously  made 
with  a  steel  stylus  on  tissue  paper,  with  car- 
bons, directing  that  the  trains  should  pass  at 
Rod£,  and  Uiat  the  copy  taken  by  the  plain- 
tiff was  necessarily  the  same  as  the  one  giv^ 
en  to  the  ocmductor.  In  confirmation  of  this 
theory,  the  copy  delivered  to  the  condnctor 
which  <  was  cdEered  In  evidence  did  name  that 
station  as  the  passing  place.  There  was 
ample  evidence  upon  which  to  base  a  finding 
upm  Uie  question,  oonflictli^,  It  is  true,  but 
it  was  the  function  and  duty  ot  tiie  Jury  to 
detwmli»  the  conflict,  and  give  either  an 
affirmative  or  negative  answer  to  the  ques- 
tion. The  finding  that  there  was  no  evidence 
on  the  subject  was  evasive  and  untrue. 
There  was  also  a  lack  of  fairness  In  the  an- 
swers to  the  els^th  and  ninth  questicnts.  Tba 
evidence  warranted  direct  answers,  and  de- 
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ftendant  was  entltied  to  bave  the  questions 
falrt>'  answered.  The  answers  relating  to 
the  nesUgence  of  plaintiff  and  defendant  are 
too  Incoaslstrat  ^d  unsatisfactory  to  war- 
rant the  judgment  that  was  entered. 

The  Jury  found  that  the  plalntUTs  Injury 
was  caused  by  the  defendant's  n^Ugence, 
and  the  n^Ugence  was  that  White,  the  oper- 
ator, gave  plaintiff  an  order  to  pass  the  other 
train  at  Douglass.  The  Jury  found  that  plain- 
tiff himself  was  guilty  of  negligence  which 
contributed  to  his  Injury,  and  deducted  $7,- 
000  from  the  amount  of  damages  on  that  ac- 
count His  negUgenoe  consisted  In  falling 
to  observe  the  rule  to  compare  his  order  with 
that  of  the  ccmductor.  The  Jury  evidently 
regarded  this  to  be  a  grave  neglect,  as  It 
found  that  It  contributed  to  the  wreck  and 
Injury,  and  warranted  the  imposition  of  a 
penalty  of  $7,000.  Now  there  could  be  no 
contributory  negligence  on  the  part  of  the 
plfUntiff  If  the  order  given  to  him  was  the 
same  as  that  by  the  cmductor,  If  both 
'  named  Dougiass  as  the  passing  point  A  com- 
parison of  them  in  that  case  would  not  have 
av<rfded  the  colllston.  In  finding  that  plain- 
tiff mm  negligent  the  Jury  neeeasarily  found 
that  the  orders  did  not  correspond,  and  tbat 
the  dlfferoice  would  have  been  developed  by 
8  compariaon.  The  finding  tbat  be  was  n^- 
llgCTt  in  this  respect,  and  tttat  his  ne^lgence 
contributed  to  the  wreck,  was.  In  effect  a 
finding  tbat  Bot^  was  the  passing  station 
named  In  the  conductor's  order,  and  yet,  In 
answer  to  qnesdcHi  9,  the  Jury  found  that  the 
evidence  ^did  not  show  what  was  written  In 
tiie  conductor's  <M^er.  The  findings  al  the 
Jury  are  therefore  In  conflict  with  the  ver- 
dict ;  part  of  them  are  Inoonalstent  with  the 
tiieory  ispoa  whitib  a  recovwy  is  sou^t,  and 
are  Inotnuristent  with  each  other. 

The  Jndgmoit  will  therefore  be  reversed, 
and  the  cause  rooanded  tor  a  new  trial. 

All  the  JustloGB  concurring. 


(109  Kan.  264) 
STATE  V.  STEPHENS  et  al.   <No.  23029.) 

(Baprema  Gonrt  of  Kanaaa.  Jwu  U.  1821.) 

/StfOa&M  fry  the  Oottri.) 

I.  tatoxleatlag  Itqaors  «=»25l— Interest  of  la- 
■ooeat  holder  of  chattel  mortBSO*  on  automo- 
bile ased  Is  violatloi  of  llqeor  statate  held 
sabjMt  to  forfaltirsk 

Chapter  217  of  the  Session  Laws  of  1919. 
which  dedares  that  antomolrfles  used  in  the 
nnlawfal  tracBportation  of  intoxicating  liquors 
are  common  nuisances,  and  pTovides  for  their 
condemnation  and  forfeiture,  is  not  sUBceptible 
of  an  interpretation  tbat  the  interest  of  an 
innocent  bolder  of  a  chattel  mortgage  on  an 
automobile  used  in  violation  of  the  statute  is 
to  be  preserved  from  such  condemnatiOD  and 


forfeitare.  The  forfeiture  of  soch  Interest  Is 
merely  an  incident  to  the  proper  and  effectiva 
execution  of  the  forfeitare  dsdared  by  the  stat- 
ate. 

2.  CoMtttationaJ  law  «=»30^lBtoxloat1ag  liq- 
uors «=»245— Providing  for  forfeiture  of  In- 
terest of  holder  of  chattel  mortgage  oa  auto- 
mobile osed  In  transporting  liquor  not  nnooa- 
ttltutional. 

Chapter  217  of  the  Session  Laws  of  1918 
c<mtalns  ao  constltatloaal  infirmity  because  the 
interest  of  an  innocent  holder  of  a  ehattd 
mortgage  on  an  antomoltfle  la  not  preserved 
from  forfeiture  when  the  antomobfle  itself  Is 
adjudged  to  be  a  common  nuisance  and  for- 
feited according  to  the  statute,  following  State 
V.  Peterson,  107  Kan.  041.  193  ^c.  S42,  and 
Goldmnitb,  Jr.-Grant  Co.  v.  United  States,  41 
Sap.  Ct  189.  decided  by  the  Supreme  Court  of 
the  United  States.  January  17,  1921. 

3.  latoxlcatlng  Ihinors  ^=3247,  250— Evidenos 
Insnfflolent  to  tnstala  that  automobile  for- 
feited (or  use  In  unlawful  transportation  was 
so  used  only  in  ono  Instaaoe;  that  automobile 
was  unlawfully  used  In  only  one  Instance  held 
no  ground  for  extension  from  forfalturo. 

The  contention  that  the  automobile  was 
only  used  anlawfuUy  In  "one  isolated  Instance  of 
violation  of  the  statute"  is  aot  sustained  by  the 
evidence;  and,  even  if  so,  no  exemption  from 
forfeitnrs  on  that  account  can  be  fairly  dis- 
covered In  the  all-lnclasive  language  of  the  stat- 
ate declaring  that  an  aotomobile  thus  unlaw- 
fully used  for  the  transportation  of  Intoxicating 
liquors  is  a  common  nuisancs  and  subject  to 
forfeiture. 

Appeal  from  District  Court,  .Cherokee 
County. 

Proceedings  by  the  State  against  R.  L. 
Stephens  for  the  forfeiture  of  an  automobile 
diarged  to  have  been  used  in  the  malnte- 
nauce  of  a  nuisance,  wherein  Metvln  N.  Botb- 
dilld  and  another  interplead  as  holders  of  a 
chattel  mortgage.  Judgment  for  the  State, 
and  interpleaders  a^ieaL  Affirmed. 

a  A.  HcN^l  and  Leo  Armstrong,  both  of 
Columbus,  and  John  W.  Ore^unnr,  of  Chica- 
go, 111.,  for  a^^lants. 

Richard  J.  Hopkins,  Atty.  Gen,,  and  Don 
H.  EUemao,  of  Columbus,  for  the  State. 

DAWSON,  J.  This  appeal  Is  taken  by  the 
holders  of  a  chattel  mortgage  on  an  automo- 
bile which  was  condemned  and  forfeited  as 
a  nuisance  undo:  dupter  217  of  the  Session 
Laws  of  1919. 

The  state  charged  the  defendant  Stephens 
with  three  offenses:  (1)  Having  Intoxicating 
liquors  In  bis  possession  unlawfully;  (2) 
bringing  Intoxicating  liquors  into  the  state 
unlawfully;  and  (3)  maintaining  a  nuisance 
In  a  Ford  automobile  on  a  certain  public 
highway  in  Ohercrfiee  county — 

"where  IntozicatiBg  liquors,  as  a  beverage,  were 
and  are  sold,  bartered,  and  given  away  in  viola- 
tion of  law,  and  where  patrons  were  and  are 
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pemitted  to  mott  for  ths  painoBfl  of  drlnk- 
ibt  intoileitliig  nqnors,  as  a  bererage,  and 
when  iDtoxieatinf  liqQora  wen  and  are  kept 
for  sale,  barter,  and  dellTery  In  violation  of 
law,  •  •  *  and  that  said  aatomobile  waa 
and  ia  naed  for  transporting  intoxicatiDg  liq- 
uors from  without  the  state  of  Kansas  to,  with- 
in, and  into  the  state  of  Kansas,  and  for  trans- 
porting intoxicating  liqaors  from  one  place 
within  the  state  of  Kansas  to  another  place 
within  the  state  of  Kansas,  whidi  said  place 
*  *  *  and  BsAA  automobile  were  and  are  a 
common  nuisance.** 

The  defendant  wu  arrested  and  pleaded 
goilty  on  the  first  and  third  connts.  The 
antomobile  was  seized  bj  the  sheriff,  and  the 
proper  preliminary  steps  prescribe  by  the 
statute  were  taken  to  forfeit  the  aatomobUe. 

^thln  time,  the  at^llanta  Rottichild  & 
Uttle^  of  Chicago,  IIL,  a  firm  which  deals 
In  diattd  mortga^  <m  antomoblles,  were  | 
pennitted  to  Interplead,  dalmlng  that  fhey  '■ 
held  a  valid  and  duly  recorded  chatty  mort-  i 
gage  on  the  automoUI^  and  ttiat  Ihey  had . 
neither  knowledge  nor  notloe  that  the  auto- 
mobile waa  being  used  or  had  been  used  for 
the  unlawful  transportatltsi  of  liquors,  and 
that  the  diattel  mortgage  by  Its  terms  pro- 
vided that  the  mortgagor  diould  not  remove 
It  from  Tulsa  county,  Okl.,  and  that  In  case 
of  audi  removal,  or  If  the  mortgagee  should  ■ 
"fMr  ronovalt"  the  right  of  Immediate  pos- 
■ession  of  the  automobile  inured  to  the  mort- 
gagee^ etc. 

T!b9  evidence  folly  sni^rted  the  claims  of 
Oie  toterpleaders,  but  they  did  formally  ad- 
mit: 

"That  at  the  time  the  automobile  In  qaestion 
waa  aeised  by  the  sherUf  of  Oierokee  connty, 
Kan.,  it  was  in  possession  of  one  B.  L.  Ste- 
phens, the  defendant  in  this  action,  and  that  it 
was  being  used  by  him  for  the  purpose  of  trans- 
porting intoxicatiDg  liqnors  from  without  the ' 
state  of  Kansas  to,  within,  and  Into  Ohsrokee 
coonty,  KflD." 

The  findings  and  judgment  of  the  trial 
court  (abridged)  read: 

'fThe  court  further  finds  that  the  interplead- 
ers have  a  bona  fide  mortgage  on  said  automo- 
bile in  question,  as  slleged  in  the  Interplea,  and 
that  same  was  duly  and  legally  filed  and  record- 
ed as  required  by  law;  *  *  *  and  the  court 
further  finds  that  the  above-named  interplead- 
ers had  no  hnowledge  of  the  use  of  said  auto- 
mobile for  ancb  unlawful  purpose;  and  the 
court  farther  finds  that  said  automobile  waa  a 
common  nniaanca  as  defined  by  section  1  of 
chapter  217.  Session  Laws  of  the  state  of  Kan- 
sas for  the  year  1919.  It  is  therefore  by  the 
court  considered,  ordered,  and  adjudfced  that 
said  automobile  in  question  be,  and  tlie  same 
Is  hereby,  forfeited  as  a  common  nuisance,"  etc 

[1,  2]  The  Interrdeftdera  appeal,  contending 
that  the  statute  does  not  contemplate  the 
forfeiture  of  the  Interest  of  an  innocent  chat- 
tel mortgagee;  that  If  so  construed  the  stat- 
ute vMatee  the  Voucteenth  Amendmoit;  and 


the  court  erred  In  finding  Qiat  the  automobile 
was  a  nuisance  and  In  forfeiting  it  as  su<A. 

ToQching  these' points  in  ordn*.  it  would 
seem  that  there  Is  scarcely  room  f6r  two 
opinions  touching  the  legislative  Intention. 
Section  1  of  the  statute  (chapter  217,  Laws 
of  1919)  reads: 

"AH  automobUes,  vehicles  and  other  property 
used  in '  the  transportation  or  carrTing  of  in- 
toxicating liquors'  into  this  state  or  in  carrying 
and  transporting  intoxicating  liquors  from  one 
place  to  another  within  this  state  are  hereby  de- 
clared to  be  common  nuiaances." 

Sectlona  2  and  8  of  the  act  r^te  to  tin 
procedure  for  the  seizure,  notice,  condemna- 
tion, and  fcwfeiture  of  automobiles  (and  other 
property)  unlawfully  used  In  vlfOation  of  the 
Intoxicating  liquor  1«wl  In  part,  section  S 
also  provides: 

"At  or  before  the  time  fixed  by  notiee,  any 
person  dalmlng  an  interest  in  the  veUdes,  aa- 
tomobiles  or  other  property  seised,  may  file  his 
answer  in  writing,  setting  up  his  daim  thereto^ 
and  shall  thereupon  be  admitted  aa  a  party  de- 
fendant to  the  proceedings  against  aoch  vdd- 
cles,  automobiles  or  other  property." 

Section  4  provides: 

"If  the  court  shall  find  that  audi  vehides, 
automobiles  or  other  property  or  any  part 
thereof  were  at  the  time  a  common  nuisance, 
as  defined  in  section  No.  1,  it  shall  adjudge  for- 
feited so  much  thereof  as  the  court  ahaO  find 
was  such  common  nuisance,  and  shall  order  the 
officer  In  whose  custody  it  Is  to  sell  the  same 
pnbUdy,  and  said  officer  shall  cause  notice  to 
be  given  by  publication  for  at  least  two  weeks 
in  the  offidal  county  paper  of  the-  time  and 
place  of  the  sale  of  said  property  and  shaU  file 
In  said  court  his  return  showing  the  sale  of  said 
property  and  the  amount  received  therefor  and 
shall  pay  the  same  into  court  to  await  the  or- 
der of  the  court.  The  court,  if  it  approvea  sodi 
sale,  shall  dedare  forfeited  the  proceeds  of  aald 
sale  and  shall  order  the  money  received  for  aald 
property  at  aald  sale  paid  Into  the  treasury  of 
the  county  for  the  support  of  the  common 
schools,  after  paying  out  of  the  proceeds  of 
said  sale  the  costs  of  the  action,  indodlng  .costs 
of  sale  and  the  keeping  and  maintenanea  of 
said  property.'* 

The  appellants  dte  dedslona  from  oflier 
JurLsdictioQs  which  seem  to  uphold  their  first 
contention — that  the  Interest  of  an  Innocent 
holder  of  a  chattel  mortgage  on  property  used 
in  an  unlawful  way  is  to  be  protected  from 
forfeiture.  Doubtless  Obose  decisions  fare 
Interpretations  of  the  statutes  with  which 
they  deaL  But  under  our  statute  there  la  no 
room  for  snch  iuterpretaUon.  Our  statute 
says  without  qualification  that  automobiles 
used  for  the  purpose  of  transporting  Intoxi- 
cants unlawfully  are  common  nuisances,  and 
forfeitures  shall  be  adjudged  thereon.  Such 
property,  so  used,  is  a  nuisance.  The  forfdt- 
lug  of  the  interest  of  a  chattel  mortgage  bold- 
er in  property  unlawfully  used  is  merely  one 
of  the  more  or  less  regr«ttabl^  bat  nerertb*- 


Digitized  by  Google 


Kaa) 


STATE  V.  STEPHENS 
(les  p.) 


1089 


less  necessarr,  results  Incidental  to  the  prop- 
er execution  of  tbe  Judgment 

In  State  r.  Peterson,  107  Kan.  641.  103 
Pac.  342,  most  of  the  qneetious  so  urgently 
presented  here  were  considered  by  this  court, 
and  the  cont»tl(Hi8  of  app^lants  were  not 
sustained.  The  court  th^re  hdd  that  the 
act  did  not  show  a  legislative  Intention  to 
exclude  from  forfeiture  the  Interest  of ,  a 
chattel  mortgagee  of  an  automobile  used  in 
tbe  unlawful  transportation  of  Intoxicating 
liquors.  In  the  osiaicn  It  Is  said: 

"Doubtless  tbs  Legislature  realised  tbat  any 

provisloxt  for  tbe  protection  of  a  lien  of  s 
mortgagee  would  open  the  door  to  collusion  and 
ott'ord  a  ready  means  of  eTading  the  law.  How 
readily  such  a  provision  might  be  used  for  de- 
feating the  purpose  for  which  the  law  was  en- 
acted Is  apparent  when  we  consider  that  any 
person  desiring  to  engage  in  tbe  illegal  trans- 
portation  of  intoxteatlog  liquors  could,  by  plac- 
ing an  incumbrance  iq>on  an  automobile,  mini- 
mize the  finandal  investeient  and  hazard  of 
the  business."  107  Kan.  645, 198  Pac.  843. 

Bat  It  Is  ni^ed  that,  If  tfils  be  the  correct 
Interpretation  of  the  statute,  tbe  act  is  un- 
constitutional. That  matter  was  folly  con- 
sidered In  State  t.  Peterson,  supra,  and  It  Is 
needless  to  extend  this  opinion  by  a  red  Is- 
cu3sion  of  the  point.  The  court  is  still  satis- 
iSed  with  Its  decision  there  made — tbat  the 
act  does  not  offend  against  the  Fourteenth 
Amendment,  or  any  other  constitutional  prin- 
ciple. And  since  that  dedsion  the  Supreme 
Court  of  the  United  States,  in  Goldsmith.  Jr.- 
Orant  Co.  T.  United  States  (decided  January 
17,  1921).  baa  anthoritatlT^  spoken  to  the 
same  effect.  In  thst  case  an  automobile  had 
been  used  for  the  remoral  and  concealment 
of  intoxicatlug  liquors  In  evasion  of  tbe  fed- 
eral revenue  laws.  The  Grant  Company 
owned  tbe  automobile  In  question  and  sold  it, 
retaining  title  for  unpaid  purchase  money, 
to  Thompson,  a  taxlcab  operator,  and  to 
Lamb,  a  newspaper  man.  Thompson  used 
the  car  for  the  unlawful  removal  of  the  liq- 
Qora.  None  of  the  other  parties  claiming  an 
interest  In  the  automobile  knew  or  had  rea- 
son to  suspect  that  It  would  be  Illegally  used. 
The  federal  statute  declared  it  to  be  unlaw- 
ful to  remove,  deposit,  or  conceal  goods  or 
commodities  with  Intent  to  defraud  the  gov- 
ernment of  its  taxes,  and— 

"All   such   goods   or '  oommodltles  *  •  • 
shall  be  forfeited;   *   *   *  and  every  •   *  • 
carriage,  or  otber  conveyance  whatsoever,  and 
all  horses,  or  other  animals,  and  all  things  used  '  m^t  la  affirmed. 
In  tbe  removal  or  for  the  depult  or  coneealmant  |    All  Um  Joaticet  eonCDnliii^ 
188P^-eO 


thereof,  respectivdy,  shall  be  forfeited.**  14 
Stat,  at  Large,  161,  c.  184.  |  14. 

The  Grant  Company  contended  on  appeal 
that  tbe  act  of  Ccmgresa  violated  the  Fifth 
Amendmoit  <whidi  limits  the  power  of  the 
nation  over  persons  and  property  substan- 
tially the  same  as  the  Fourteenth  Amend- 
ment llmita  the  power  of  the  stat^.  This 
contention  ires  not  snstalned.  The  court.  In 
part,  said: 

**It  is  the  fflegsl  nse  tbat  Is  tbe  materfid  oon- 
riderab'on;  It  Is  that  which  works  the  forf^ 
tore,  tbe  guilt  or  innocence  of  its  owner  being 
accidental.  If  we  should  regard  simply  the 
adaptability  of  a  particular  form  of  property 
to  an  illegal  purpose,  we  should  have  to  ascribe 
facility  to  an  automobile  as  an  aid  to  tbe  vio- 
lation of  the  law.  It  is  a  'thing*  that  can  be 
used  in  the  removal  of  'goods  and  commodi- 
ties,' and  the  law  la  explicit  In  its  condemna- 
tion of  sndi  tUngs.** 

[3]  It  is  fhially  contended  that  tbe  automo- 
bile was  not  a  nuisance  because  it  was  only 
used  unlawfully  in  "one  isolated  instance  of 
violati<m  of  the  statute."  We  find  no  evi- 
dence In  the  record  to  support  that  conten- 
tion.  The  extent  of  its  use  was  not  the  sot>- 
Ject  of  Judicial  Inquiry.  The  pertinent  entry 
in  the  record  recites  that  the  interpleaders 
admitted  that  at  the  time  It  was  seized  by 
the  sheriff  it  was  being  used  "for  the  purpose 
of  transporting  intoxicating  liquors  from 
without  tbe  state  of  Kansas  to,  within,  and 
into  Cherokee  county,  Kan."  In  Stephens* 
application  for  a  parole  from  tbe  Jail  sen- 
tence he  made  a  self-serving  statement  to  the 
trial  Judge  that  he  had  never  violated  the 
law  before  and  never  would  violate  it  again, 
and  that  he  was  only  carrying  home  from 
Joplin.  Mo.,  to  Tulsa,  OkL.  two  pints  of 
apricot  brandy  for  his  wife.  But  that  state- 
ment or  affidavit  of  St^ais  In  seeking  a 
parole  ^whs  not  presented  as  evidence  on  tbe 
issue  between  the  state  and  the  Interpleaders 
touching  the  unlawful  use  or  the  extent  of 
the  unlawful  nse  of  tbe  antomobUe.  Indeed, 
Bo  such  issue  was  raised  in  tbe  trial  court. 
Aloreover,  the  all-induslve  language  of  the 
statute  will  not  permit  of  an  Interpretation 
that  an  automobile  is  to  be  aempt  from 
forfeiture  when  It  has  only  been  used  nnlaw- 
fully  for  the  transportation  of  liquors  Id  "one 
isolated  Instance  of  violation  of  the  statute." 
The  record  contains  no  error,  and  the  Jodg* 
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(46  N«T.  1S5) 

EDWARDS  V.  CITY  OF  RENO  rt  «!.' 
(No.  2481.) 

(Supreme  Oonrt  of  Nevada.    July  2,  1^1.) 

1.  PleadliiD  ^=s>2l4(3)— Demumr  held  not  to 
admit  loflmiltlet  In  Improvemeot  proceeding. 

In  8  BUit  against  a  city  and  its  officers  to 
annul  a  contract  for  paving  and  restrain  de- 
fendants from  consummating  tbe  contract  or 
incarriog  expenses  in  which  it  was  alleged  that 
the  acceptance  of  Uds  and  awarding  of  the 
contract  constituted  a  material  and  aabstantial 
departure  froin  th«  terms  of  the  estimates, 
maps,  diagrams,  notice,  and  advertisement  for 
bids,  and  was  made  without  notice  or  hearing 
except  an  «x  parte  hearing,  a  demurrer  to  tbe 
complaint  did  not  admit  as  true  the  inflrmitiea 
alleged. 

2.  Appeal  and  error  «8=>I85(I )— Moot  charac- 
ter of  question  may  ba  shown  at  any  time. 

The  fact  that  there  is  no  controversy  be- 
tween parties  to  the  record  may  be  shown  at 
any  time  before  the  decision  of  the  case, 
though  the  questions  involved  had  become  moot 
before  the  judgment  appealed  from  was  ren- 
dered, and  the  point  was  not  raised  la  the  low- 
er court. 

3.  Appeal  and  error  «=9843(l)— Moot  qoee- 
tlons  not  decided. 

Appellate  courts  do  not  ^ve  opinions  on 
moot  questlona  or  abstract  propositions. 

4.  Appeal  and  mtot  «s»78I(2)— Apueal  dls- 
mtssed  when  tax  sought  to  b«  •■Jolaad  paid 
under  protest. 

Treating  a  suit  against  a  dty  and  Its  offi- 
cers to  vacate  a  paving  contract  and  restrain 
defendants  from  consummating  the  contract 
as  analogous  to  an  action  to  enjoin  the  collee- 
tion  of  an  illegal  assessment  or  tax,  an  appeal 
by  plaintiffs  will  be  dismissed,  where  fte 
contract  has  been  fully  performed  pending  the 
action,  and  plaintiffs  have  paid  the  assessment 
in  fan,  though  under  protest. 

Appeal  from  DlHtrlct  Court,  Washoe  CJoun- 
tj;  Edward  F.  Lonsford,  Judge. 

Action  by  W.  F.  Edwards  against  the  City 
of  Reno  and  others.  From  a  judgment  dis- 
missing the  action  on  demurrer,  plaintiff  ap- 
peals.  Motion  to  dismiss  api>eal.  Granted. 

Augustus  Tllden,  of  Reno,  for  appellant. 
Le  R07  F.  Pike  and  Harwood  &  Tippett,  all 
of  Beuo,  for  leqiondents. 

SANDERS,  O,  J.  It  appears  from  the 
romplflint  in  the  court  below  that  the  dty  of 
Reno,  In  January,  1920,  passed  and  adopted 
an  OnUnance  No.  264,  mttaed: 

"An  ordinance  declaring  the  determination 
of  the  dty  council  of  the  dty  of  Reno  to  make 
certain  improvements  in  the  various  wards 
in  the  dty  of  Reno,  by  constructing,  grading 
and*  paving,  with  concrete,  bitumen  or  asphal- 
tum  certain  streets  and  alleys  and  portions 
of  streets  in  said  city;  and  constructing  granite 
header  stone  along  certain  streets;  describing 


definitely  the  location  of  said  improvements; 
providing  that  the  costs  and  expense  thereof 
shall  be  paid  entird^  by  spedal  assesament, 
upon  and  against  the  lots  and  premises  abut- 
ting or  fronting  -on  said  improvements  in  ac- 
cordance with  their  number  of  feet  frontage, 
except  where,  by  the  charter  of  the  dty  of 
Reno,  certain  portions  thereof  are  required  to 
be  paid  from  the  general  fond  of  the  said  dty 
of  Reno;  providing  for  the  issuance  of  spedal 
sfi^ssment.  bonds  for  tbe  payment  thereof^  and 
other  matters  relating  thereto." 

Pursuant  to  its  Charter  and  Ordinance  No, 
264,  it  passed  and  adc^ted  Ordinance  No.  286) 

entitled: 

"An  ordinance  empowering,  authorising,  and 
directing  the  city  assessor  of  the  dty  of  Reno, 
county  of  Washoe,  state  of  Nevada,  to  levy  a 
spedal  assessment  to  defray  the  coata  of  mak- 
ing  certain  improvemtfatB  in  the  variona  wards 
in  the  dty  of  Reno,  by  constructing,  grading 
and  paving  with  concrete,  bitumen  or  asplial- 
tum,  certain  streets,  and  alleys,  and  portions 
of  streets,  in  tbe  said  dty,  and  constructing 
granite  header  stone  along  certain  streets,  ac- 
cording to  the  plans  and  estimates  of  costs 
thereof  on  file  in  the  office  of  the  city  derk  tit 
the  dty  of  Ben<^  descrilniv  definite^  the  lo- 
cation of  said  Improvements,  stating  the 
amounts  of  said  assessment  and  deaigoatiiv 
the  lots,  lands,  and  premises  to  be  assesoed, 
stating  that  the  same  shall  be  assessed  ac- 
cording to  frontage,  providing  for  the  issuance 
of  spedal  assessment  bonds  for  the  payment 
therm^  and  other  mattera  relating  thereto.** 

Pursuant  to  the  terms  of  Ordinance  No, 
264,  and  our  statute  law  (section  1530,  Rer. 
Laws),  the  dty  council  of  Reno  caused  to  be 
published  a  notice,  dated  January  3^  1920, 
entitled: 

'Notice  to  Bidders  for  Street  Paving  in  the 
Oty  of  Bene. 

"Notice  is  hereby  given  that  the  dty  council 
of  the  city  .of  Reno,  Nevada,  will  receive  sealed 
bids  up  to  8  o'dock  p.  m.,  March  8,  1920,  said 
bide  to  be  filed  with  the  dty  dera  of  the  d^ 
of  Reno,  and  to  be  for  the  following  work: 

"Bid  No.  1.  400,000  square  feet  of  eemoil 
concrete  pavement. 

**Bid  No.  2.  686i000  square  feet  9t  cement 
concrete  pavement. 

"Bid  No.  3.  115,000  square  feet  of  sheet 
asphalt  pavement. 

"Bid  No.  4.  235,000  square  feet  of  bitn- 
lithic  pavement  on  a  cement  concrete  base. 

"Bid  No,  6.  145,000  square  feet  of  bitnlithie 
pavement  on  a  rock  macadam  base. 

"Bid  No.  6.  90,000  square  feet  of  bitolitbie 
pavement  on  a  concrete  base. 

"For  spedficaHons  and  locationa  of  pro- 
posed work,  bidders  shall  apply  to  the  office 
of  the  city  engineer  of  the  d^  of  Reno. 

"Bidders  may  bid  on  any  one  or  all  of  the 
above  bids. 

"The  dty  coundl  reserves  the  right  to  ao> 
cept  or  r^eet  any  and  all  bids." 

Thereafter  dlTera  bids,  based  on  eatinale^ 
plats,  diagrams,  proceedings,  ordinances,  and 
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notice  to  bidders,  were  received  bj  said  dty 
council.  On  the  27th  day  of  February,  1920, 
said  council,  wltbont  previous  notice  or  ad- 
vertisement  or  published  notice,  caused  to  be 
prepared  and  mailed,  or  otherwise  privately 
d^Tered  to  each  of  sa}d  bidders,  a  letter. 
In  words  and  flgaras  following,  to  wit: 

"Dear  Sir:  Ant  sending  you  to-day  under 
separate  cover  'Spedficationa  Form  of  Oon- 
tract,*  etc.,  of  the  proposed  work  for  street 
improvement  for  the  city  of  Reno. 

"The  city  of  Beno  la  aaking  for  the  follow- 
ing bids,  to  be  received  up  to  8  o'clock  p.  m. 
Hendij,  March  S,  1820,  in  addition  to  those 
advertised  for: 

"eSfifOOO  sq.  ft  of  bitolitle  or  asphaltie  con- 
crete pavement,  1%  Indies  thick  on  a  8^  inch 
asphalUc  concrete  base. 

"310.000  sq.  ft  of  UtnUtie  or  asphaltie  con- 
crete pavement,  1%  inches  thick  on  a  ro^ 
macadam  base. 

"310.000  sq.  ft  bitulitic  or  asphaltlc  con- 
crete pavement,  1%  inches  thick  on  a  8)6  inch 
aaphaltic  ooncreto  bass. 

"On  all  asphalt  pavemanti  the  contractor  to 
furnish  all  materiabi. 
"Tours  very  truly, 

**Barcy  OUsm.  <Hty  Oni^er.** 

Thereafter.  <si  the  9th  day  of  March,  1920, 
the  elty  conncU  rejected  all  bids  as  provided 
(or  the  performance  of  said  Improvementa  in 
the  area  spedfled  with  "concrete,"  and  ac- 
cepted a  Md  and  let  a  contract  for  die  per- 
formance of  said  work  or  improrementa  with 
"bltullthlc  concrete." 

W.  F.  Edwards  and  A.  P.  LaCTranchino,  for 
the  benefit  of  themselves  and  all  others  sim- 
ilarly affected,  brought  their  acti<m  against 
the  dty  of  Reno,  its  mayor  and  dty  cotmdl, 
seeking  to  have  the  omtract  let  or  about  to 
be  let  for  the  paving  of  Its  streets  and  alleys 
with  "bitolithic  concrete"  vacated  and  an- 
nulled, and  praying  that  defendants  be  re- 
strained from  consummating  the  contract  and, 
if  the  same  has  been  entwed  into,  from  pro- 
ceeding or  incurring  or  paying  any  expense 
theretinder  until  the  further  order  of  the 
court  and  that  said  restraining  order,  after 
hearing,  be  made  permanent  and  that  a  man- 
datory injunction  Issae.  requiring  defendants 
to  proceed  to  entertain  bids  for  the  perform- 
ance of  said  work  or  Improvements  as  provid- 
ed in  the  ordinances,  eetiniates,  maps,  dia- 
grams, and  notice  to  the  public,  inviting 
objections  and  soggestlwis,  and  the  advertise- 
ment for  bids.  The  gravamen  of  the  com- 
plaint is  that  the  acceptance  of  the  bid  or 
bids,  and  awarding  the  contract  for  bituUthlc 
CMicrete,  coDstltntes  a.  material  and  snbstan- 
tlal  dqnrtare  from  the  terms  of  the  eeti- 
niates, maps,  diagrams,  hoUce,  and  adver- 
tls^ent  for  bids,  and  that  sndi  departure 
la  unfair  to  and  a  fraud  ui)on  the  owners  of 
pnq)erty  to  be  benefited  by  said  improve- 
meatB,  and  was  made  without  notice  to  or 
hearli^  given  said  owners,  and  without  any 
hearing  had  as  to  the  reqiective  merits  of 
■aid  matwlals,  exc^  an  ex  parte  hearing 


granted  to  the  proponents  of  said  material 
called  "bltulithlc  concrete,"  a  patented  arti- 
cle, bearing  a  patented  name. 

The  defendants  Interposed  a  dunorrer  to  the 
complaint  which  was  sustained.  Thereafter 
an  amended  complaint  was  filed  and  served, 
which  was  also  demurred  to,  and  the  demur- 
rer sustained.  The  plaintiff  declined  to  fur- 
ther amend,  and  Judgment  was  entered,  dis- 
missing the  action.  The  plaintiff,  Edwards, 
appeals  from  the  Judgment  on  the  Judgment 
roll  alone.  Upon  the  filing  of  his  appeal,  re- 
spondents, upon  notice  previously  given, 
moved  the  court  to  dismiss  the  appeal,  upon 
the  grounds.  In  abort  that  betweesi  the  date 
of  the  commencment  of  the  action  and  the  fi- 
nal judgment  of  dismissal  the  record  presents 
only  a  "moot  question."  In  sup[>ort  of  the 
motion  are  the  affidavits  of  the  assistant 
dty  engineer  and  the  dty  derk  of  Reno.  The 
affidavit  of  said  derk,  among  other  things, 
states  that  a  contract  had  been  eaUireA  Into 
between  the  dty  of  Raio  and  tbe  Clark  & 
Henery  Oonstructlon  Company,  a  corporation, 
for  the  grading  and  paving  with  bituUthlc 
concrete  and  bltulithlc  material  covering  the 
streets  and  alleys  referred  to  In  the  ordi- 
nances, resolutions,  and  proceedings  set  forOi 
in  appellant's  amended  complaint  on  Mardi 
10,  1920;  that  pursuant  to  the  ordinances 
and  proceedings  of  said  d^  council,  an 
assessment  was  lerled  np<ni  the  property 
abutting  upon  said  streets  and  alleys,  amount- 
ing to  the  stun  of  $186,071.96.  and  that  the 
property  owners  so  assessed  have  paid  all  of 
audi  assessment;  except  the  emu  of  $8^626. 
21,  wMxsh  latter  sum  is  a  lieu  upon  the  prop- 
erly so  aaaessed;  Qiat  bonds  of  the  d^  <tf 
R«io  were  Issued  and  sold  to  pay  for  the  pav- 
ing of  street  Intersections  and  to  cover  the 
assessment  not  paid  In  cash  by  the  property 
owners  (and  not  paid  out  of  the  general  fund 
of  the  dty)  In  the  sum  of  $24,626.96;  that  W. 
F.  Edwards  paid  the  amount  so  assessed 
against  his  property  In  full  In  cash  on  the  22d 
day  of  April,  1920;  that  the  oitire  contract 
has  been  performed  and  completed,  and  the 
streets  and  alleys  have  been  graded  and 
paved,  as  contemplated  the  (H'dluances, 
resolutions,  and  proceedings,  and  that  all  ot 
the  money,  amounting  to  the  total  snm  of 
$160,698.94,  has  been  paid,  except  the  snm  ef 
$G00,  withheld  by  the  dty  as  a  guaranty 
fnnd  for  the  replacing  of  any  tenlty  pave- 
ment or  defects,  etc.  The  affidavit  at  the 
assistant  dty  engineer  contains  the  statement 
that  the  contract  in  question  had  been  fully 
executed,  i>erformed,  and  completed  on  No- 
vember 2S,  1920,  and  the  work  required  Ooe- 
by  was  finally  accepted  and  aivreved  by  affi- 
ant xm  November  2S,  1920. 

In  opposition  to  the  motion  to  dlamlaa, 
pellant  caused  to  be  filed  an  affidavit  eon- 
talning  the  statement  that  In  April,  19a(K  th« 
dty  treasurer  of  reepoodent  iasned  to  appel- 
lant two  certain  Ulls  or  donanda  for  the 
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suDu  doe  aasessments  InvotTed  in 

this  action  and  appeal,  aicgregadng  $326.50, 
upon  tbe  fisce  of  whidi  is  printed  a  statement 
to  the  ect  that  if  the  anwont  tberdn  mea- 
tioned  was  not  paid  on  at  before  the  22d  day 
of  April,  iSSO,  the  amount  could  not  be  paid 
ezc^t  In  10  annual  installments^  with  Inter- 
est on  d^erred  payments  at  tbe  rate  of  7  per 
cent  per  annum;  that  affiant,  upon  instruc- 
tions from  appellant,  paid  the  amount  under 
protest  on  tbe  22d  day  of  April,  1920,  and  up- 
on the  receipts  for  said  paymrats  so  made 
is  written  the  words,  "Paid  under  protest," 
which  bills  or  demands  and  receipts  are  ex- 
UNted  with  the  affidavit. 

[1]  It  Ip  urged  by  brief,  and  was  ar^ 
sued  orally  by  appellant's  counsel,  that  the 
demurrer  to  tbe  complaint  admits  as  true  the 
spedflcatlons  of  the  diners  inOrmities  In  tbe 
assailed  assessment,  and  tbat  to  sustain  the 
motion  to  dismiss  would  impose  a  Men  upon 
the  holdings  of  all  those  nonpaying  property 
owners  in  the  sum  of  $24,626.98,  based  upon 
an  admittedly  Illegal  and  void  assessment. 
We  do  not  understand  that  the  demurrer  car- 
ries with  it  Bucii  an  admission  or  ctmcesslon, 
or  Is  to  be  so  construed. 

[2]  It  is  also  urged  in  opposition  to  the  mo- 
tion to  dismiss  that  the  opinion  of  the  court 
below  was  rendered  In  October,  1920,  nearly 
six  months  after  the  payment  under  protest 
of  tbe  amount  assessed  against  appellant's 
property,  and  that  the  point  now  urged  for 
dismissal  was  as  STallable  then  as  now,  yet 
It  was  not  raised  in  tbe  conrt  below,  and,  had 
It  been  urged  In  tbe  conrt  below,  appellant 
would  have  bad  bis  legitimate  opportunity  to 
amend.  In  support  of  this  position  our  at- 
tention is  directed  to  this  court's  denounce- 
ment of  tile  practice  of  reserving  a  material 
point  with  the  object  of  barring  an  adversary 
of  an  opportunity  to  amend.  Commending,  as 
we  do,  its  disapproval  of  such  practice  as  be- 
ing contrary  to  "the  spirit  of  the  Code" 
(Treadway  v.  Wlld«,  8  Nev.  02;  Cal.  Tel.  Co. 
V.  Patterson,  1  Nev.  160),  we  do  not  think 
counsels*  conduct  has  any  bearing  upon  the 
question  here  presented.  The  fact  tbat  there 
is  no  controversy  between  parties  to  the  rec- 
ord ought,  in  the  Interest  of  a  pure  adminis- 
tration of  Justice,  to  be  allowed  to  be  shown 
at  any  time  before  the  decision  of  the  case. 
I.lttle  r.  Bowers.  134  U.  S.  608.  10  Snp.  Ct 
620,  83  U  Ed.  1016. 

[3]  Appellate  courts  do  not  give  opinions  on 
moot  questions  or  abstract  pr(^>ositions.  Pac. 
TJve  Stock  Co.  V.  iS&Bon  Valley  M.  Co.,  39 
Nev.  109,  103  Pac  431.  This  court  has  gone 
so  far  as  to  hold  that  where  parties  to  an  ap- 
peal settle  the  controversy,  the  appeal  will  be 
dlimitssed.  thou^  case  has  been  argued 
and  submitted.  Wedekind  v.  Bell,  26  Nev. 
396.  69  Pac  614.  90  Am.  St  Rep.  704. 

[4]  It  is  further  urged  that  appellant  hav- 
ing paid  the  assessment  under  protest  no  moot 
qnestloi  Is  preaented.  and  ^v^Ianfa  rl^ts 


In  the  premises  still  rest  npom  the  legal  snffi- 
dency  of  his  cause  of  action.  Treating  the 
case  and  relief  sought  as  a  proceeding  anal- 
ogous to  that  of  an  actirat  to  enjoin  ttie  col- 
lection of  an  illegal  asseasment  or  tax.  npon 
reason  and  authority  we  are  of  the  oplnloi 
that  the  contract  sought  to  be  canceled  hav- 
ing beai  fully  performed  and  the  appelant 
having  paid  tbe  assessment  In  full,  even 
thoui^  under  protest  we  sbonid  sustain  the 
motlMi.  The  rule  is  well  estabUsbed  tbat: 

"When  an  appeal  Is  taken  from  an  order 
dissolving  or  deoTiiig  a  preliminary  injonctioii, 
or  dismissing  the  biU,  and.  pending  the  appeal, 
the  act  songht  to  be  restrained  has  bt^o  ac- 
complished, that  fact,  upon  being  brougbt  ts 
tbe  attention  of  the  reviewing  court  by  Buotioo, 
supported  by  afRdavIt  affords  suflScfent  ground 
for  dismiSBing  the  appeal,  the  dismlsnl  beiiig 
withont  prejudice.  •  ♦  •  So,  upon  an  ap- 
peal from  a  decree  dismissing  a  bill  brongbt 
to  enjoin  the  collection  of  taxes,  tbe  psynmt 
of  such  taxes  pending  the  appeal  ^ords  good 
reason  for  dismissiDg  tbe  appeaL"  High  oa 
Injunctions  (4th  Ed.)  1  ITOla. 

In  Blngtt  Hannfftcturing  On.  Wright 
141  U.  S.  606,  12  Sup.  Ct  ICS.  85  U  Bd.  906^ 
the  court  said: 

"We  are  relieved  from  a  consideration  o( 
the  interesting  questions  presented  as  to  the 
validity  of  the  legislation  of  Georgia,  levjliig 
a  license  tax  upon  dealers  in  sewing  maebines. 
*  *  *  Tbe  taxes  being  paid,  the  further 
prosecution  of  this  suit  to  enjoin  their  collec- 
tion woud  present  only  a  moot  question,  upon 
which  we  have  neither  the  right  nor  the  in- 
clination to  express  an  opinion.  •  *  *  Tbe 
payment  of  the  taxes  was,  it  is  true,  made  ai- 
der protest  the  coaqilalnant  declaring  at  the 
time  that  they  were  IDegal.  and  that  h  was 
not  liable  for  them;  that  the  parment  was 
made  under  compulsion  of  the  writ;  and  that  H 
intended  to  demand,  sue  for,  and  recover  bsck 
the  amounts  paid.  If  this  enforced. collection 
and  protest  were  sufficient  to  preserve  to  the 
complainant  the  right  to  proceed  for  tbe  resti- 
tution of  the  money,  upon  proof  of  the  iUegal- 
ity  of  the  taxes,  sndi  redress  most  be  aooilrt 
in  sn  action  at  law.  It  does  not  continue  in 
existence  the  equitable  remedy  by  injnnetimi, 
which  was  Bonght  In  the  present  suit  The 
equitable  ground  for  the  relief  prayed  ceased 
with  the  payment  of  the  taxes.** 

See,  also,  San  Mateo  v.  Southern  Pacific 
Ry.  CO.,  116  U.  B.  138,  6  Sup.  Ct  317,  29  I* 
Ed.  689;  Tomboy  Oold  Ulues  Co.  t.  Brown, 
74  Fed.  12,  20  C.  C.  A.  264. 

The  action  In  the  case  at  bar  having  beoi 
dismissed,  and,  during  its  pendency,  tbe  act 
sought  to  be  restrained  having  been  i>er- 
formed,  that  fact  upon  being  brought  to  the 
attention  of  this,  court  by  motion,  supported 
by  affidavit  affords  suffldoit  groond  tot  dis- 
missing the  appeaL 

The  motion  -to  dismiss  the  appeal  la 
granted. 
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knowledge  of  the  agreement;  the  judgment 
being  conclusire,  under  Or.  Laws,     766.  730S. 


aftl  Or.  1) 

HARNEY  VALLEY  IRR.  DIST. 
WEITTENHILLER. 


V. 


(Snprcmt  Conrt  of  Oregon.   June  SI,  1921.) 

1.  Parties  «S376(6)— Wart  of  eapaoKy  to  soe 
waived  by  MlNre  to  demir. 

In  proceeding  bj  Irrlffatfon' district  to  test 
tbe  validity  of  its  organintion  under  Laws 
1919,  p.  693,  tlie  objection  that  tbe  petition 
was  authorized  hj  only  two  directors,  tbe  bond 
of  aeither  of  whom  bad  been  approved  by  tbe 
county  judge,  was  waived  by  failure  to  raise 
objection  by  demurrer  under  Or.  Laws,  S  68, 
subd.  2,  and  sections  71  and  72;  the  objection 
being  to  the  legal  capacity  to-  sue,  the  want  of 
which  appeared  on  tibe  face  of  the  petition. 

2.  Evidenoe  «s»s  (2)— Judicial  flotlee  takei  of 
orgaaizatioa  and  boaidarioa  of  Irrlfatloa  dis- 
trict. 

Tbe  coart  wiH  take  jndicial  notice  of  tbe 
organization  and  boundaries  of  an  irrigation 
district  organized  nnder  Laws  1917,  p.  743, 
■tnd  acts  amendatory  thereto. 

8.  Waters  aid  water  eoursaa  «=9224-llrrtBa- 
tion  district  a  complete  and  Indepondent  cor- 
porate entHy. 
An   Irrigation   district,   organized  nnder 
lisws  1917,  p.  743.  and  acts  amendstory  there- 
to. cooBtitotee  a  complete  and  independent  cor- 
porate entity. 

4.  Waters  and  water  coarse*  «=3225— Orgaal- 
zatlon  of  Irrigation  district  aot  "couoty  busi- 
ness," within  oonstltutional  provision  pro- 
viding for  comnlsskiners  to  *N  with  eoanty 
Judge  la  transaotioa  of  county  business. 

In  proceeding  to  organize  irrigation  district 
under  Laws  1917.  p.  743,  and  acts  amendatory 
thereto,  the  county  Jndge  had  Jurisdiction 
without  the  attendance  of  tbe  county  commis- 
aioners,  notwithstanding  Const,  art,  7,  S  l^* 
providing  for  election  of  commlssionera  to  sit 
with  county  Judge  while  transacting  "county 
business";  tbe  organization  of  an  irrigation 
district  not  being  *'county  business."  within 
the  Constitution. 
[Ed.  Note.— For  other  definitions,  see  Words 
Phrases,  Second  Series,  County  Business.] 

5.  Waters  and  water  course*  «s»22!^^grse- 
ment  between  promoters  of  dlatrlet  being 

orsaal2ed  and  corporations  owning  exteasive 
lands  within  proposed  district  hold  aot  to 
affect  validity  of  organlzatloa. 
Agreement  between  promotera  of  irriga^ 
tion  district  being  organized  nnder  Laws  1917, 
p.  743,  and  acts  amendatory  thereto,  and  two 
corporations  owning  extensive  lands  within 
the  proposed  district,  that  corporations  were 
to  have  the  right  to  name  two  of  tbe  directors 
did  not  affect  validity  of  tbe  organization  of  the 
district,  where  election  was  ordered  by  county 
judge  on  petition  and  notice  in  proper  form, 
signed  by  proper  petitioners,  after  a  bearing 
without  the  agreement  having  been  brooght  to 
court's  attention,  and  where  there  was  no 
charge  of  fraud  or  corruption  In  procuring  or- 
der or  in  conducting  the  election,  and  where  it 
did  not  appear  that  the  men  named  as  direc- 
tors were  incompetent  or  disqualified,  or  bad 


Id  Banc. 

Appeal  from  Circuit  Coort,  Harney  Coun- 
ty ;  Dalton  Biggs,  Judge. 

Proceeding  by  tbe  Ham^  Valley  Irrigation 
District  to  determine  tbe  legality  of  proceed- 
ings In  connection  witb  the  oi^nlaation 
thereof  closed  by  P.  S.  Welttenbiller.  From 
the  Judgment  rendered,  both  parties  appeaL 
Affirmed. 

This  la  a  proceeding  commenced  to  deter- 
mine tbe  l^allty  of  the  proceedings  Id  coq- 
nection  with  the  organizatioD  of  tbe  Harney 
Valley  irrigation  district.  It  Is  admitted 
that  Immediately  prior  to  December  4,  1919, 
tbe  requisite  number  of  legal  petitioners  ad- 
dressed to  tbe  county  court  of  Harney  coun- 
ty a  petition  praying  that  a  hearing  be  bad 
and  an  order  made  determlnlog  whether  a 
gufflcioit  number  of  owners  of  land  in  the 
proposed  district  had  petitioned  for  tbe  for- 
mation thereof,  and  whether  the  petition  and 
tbe  notice  of  time  of  presentation  thereof 
were  duly  published  as  provided  by  law, 
designating  the  name  of  said  district,  es- 
tablishing and  defining  tbe  boundaries  tbero- 
of,  calling  an  election  for  the  pui-poses  set 
forth  In  tbe  petition,  fixing  the  time  and 
place  therefor,  and  establishing  a  convenient 
Dumber  of  election  precincts  In  said  pro- 
posed district ;  that  notice  of  tbe  presentation 
was  given,  and  that  the  petition  and  notice 
were  regularly  published  In  newspapers  of 
the  county,  all  In  conformity  to  tbe  statute. 
It  Is  admitted,  likewise,  that  all  of  tbe  land 
desoibed  to  the  petition  to  be  included  In 
tbe  district  Is  In  Harney  county,  Or.,  and 
that  on  January  5,  6,  and  7,  1920,  at  a  hear- 
ing dn  tbe  petition,  sundry  applications  were 
considered  for  Inclusion  in  tbe  district,  and 
others  for  exclusion  therefrom.  Tbe  petiticm 
goes  on  to  trace  the  action  of  the  county 
court  culminating  In  an  order  for  an  election. 
It  is  admitted  that  the  county  clerk  gave 
notice  of  tbe  election  in  the  statutory  man- 
ner; that  the  ballot  was  in  tbe  form  directed 
by  tbe  statute;  that  due  notice  of  the  elec- 
tion was  given ;  that  three  certain  candidate* 
were  nominated  for  directors;  that  the  eleo 
tion  was  held;  that  two  of  tbe  elected  di- 
rectors filed  with  tbe  county  clerk  of  Hamoy 
county  their  <^dal  bonds ;  that  "at  tbe  hour 
of  1:30  p.  m.  on  the  26th  day  of  February, 
1920,  tbe  said  board  of  directord  orgaolzed 
by  electing  A.  B.  Olsen  temporary  chairman 
and  electing  Robert  M.  Duncan  temporary 
secretary" ;  and  that  among  other  business 
tbe  board  of  directors  provided  by  resolution 
that  a  proceeding  be  brought  by  petition  in 
the  name  of  Harney  Valley  Irrigation  district 
in  tbe  circuit  court  of  the  state  of  Oregon  for 
the  county  of  Harney,  under  tbe  provisions 
of  chapter  390,  Laws  1919,  to  examine  Jn- 
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dldally  Into  "the  sufficiency,  regularity,  and 
legality  of  proceedings  in  coiinecti<m  with  tiie 
organization  of  Harney  Valley  Irrigation  dis- 
trict, and  tbat  the  temporary  secretary  be 
aut^OTized  to  verify  the  petition  In  such  pro- 
ceeding." The  prayer  is  to  the  effect  that 
the  court  jndidally  examine  into  the  regular* 
ity,  legality,  and  sufficiency  of  the  proceed- 
ings In  connection  with  the  organization  of 
the  district. 

Afterwards,  on  April  10,  1»20,  P.  S.  Welt- 
tenhlller  demurred  to  the  petition,  but  later 
withdrew  his  objection  and  by  consent  filed 
an  answer,  showing  his  qualification  as  a 
landowner  within  the  proposed  district,  and 
admitting  substantially  what  has  been  noted 
aboTe,  ctmtending  that  the  proceedings  were 
tud  before  the  county  judge  without  assist- 
ance of  or  consultation  with  the  county  com- 
inlss loners,  and  on  account  of  that  were  void. 
As  new  matter  answering  the  petition,  the 
following  was  alleged  by  the  defendant  Welt- 
tenhlller: 

"That  daring  the  month  of  November,  1919, 
certain  persons  interested  in  the  orgaoization 
of  said  proposed  Harney  Valley  irrigation  dis- 
trict, to  wit,  William.  Hanley,  Arthur  R.  Olsen, 
Bobert  M.  Duncan,  C  A.  Sveek,  (3iar]e» 
S'aulkner,  Sam  Hotbershead,  and  M.  B.  Hayes, 
prepared  a  petition  asking  for  an  order  of  the 
cotm^  court  of  Harney  county,  Oregon,  or- 
dering an  election  to  be  held,  at  which  election 
such  persons  as  were  qualified  should  vote  to 
determine  whether  or  not  the  said  Harney 
Valley  irrigation  district  should  be  organized, 
and  drcniated  said  petition  among  the  said 
qualified  electors  during  the  month  of  Novem- 
ber, 1919,  and  as  an  inducement  to  eecnre  the 
necessary  number  of  signers  for  said  petition 
entered  into  an  agreement  with  Uie  Pacific 
Li-re  Stock  Company,  a  corporation,  and  the 
WQiiam  Hanley  Company,  a  corporation, 
wherein  It  was  stipolated  and  agreed  by  and 
between  said  parties  to  said  agreement  that, 
if  the  said  Pacific  lave  Stock  Company  and 
the  said  William  Hanley  Company  should  sign 
tlie  said  petition,  and  wonld  vote  for  said 
Harney  Valley  irr^ation  district,  and  would 
use  their  influence  in  order  to  carry  said  elec- 
tion, and  would  not  oppose  the  organization  of 
said  district,  tbe  said  Padflc  Live  Stock  Com- 
pany might  name  one  director  for  said  pro- 
posed irrigation  district  and  the  said  William 
Hanley  Company  might  name  one  director  for 
said  proposed  irrigation  district,  for  the  period 
of  five  years  from  and  after  the  organization  of 
said  Irrigation  district,  or  during  the  period  of 
eonstmctfon  of  the  irrigation  works  thereafter 
to  be  undertaken  and  completed  for  the  said 
district. 

"The  said  agreement  was  reduced  to  writing 
and  was  circulated  along  with  the  petition  for 
the  organization  and  formation  of  said  district 
among  the  qualified  voters  for  said  district,  and 
that  numerous  of  said  qualified  voters  signed 
said  agreement;  that  said  protestant  does  not 
have  possession  of  said  agreement,  nor  a  copy 
thereof,  and  does  not  know  the  exact  names 
of  the  persons  who  signed  said  agreement,  but 
is  informed  and  believes,  and  npon  information 
and  belief  alleges  the  tact  to  be  that  the  said 
Pacific  live  Stock  Company  and  the  said  Wil< 


liam  Hanley  Company,  corporations,  and  the 
said  Arthur  R.  Olaen,  Bobert.  in.  Duncan,  C. 
A.  Sweek,  Sam  Mothcrsbead,  and  H.  B.  Hayes, 
and  other  persons  whose  names  are  not  known 
to  this  protestant,  but  who  constituted  a  ma- 
jority of  said  peUtionera,  did  s^  said  agree- 
ment." 

Ooutending  tbat  Uie  nomlnatiMt  and  Sec- 
tion of  Olsen  and  Hanley.  membera  ot  tbe 
two  corporations  mentioned,  were  carried  out 
under  the  terms  of  the  agreement  stated, 
tbat  the  two  corporations  would  not  have  sign- 
ed the  petltlcu  for  organization  of  the  dis- 
trict, and  that  the  proper  number  of  land- 
owners could  not  have  been  obtained,  aoept 
for  the  agreement,  the  answer  concludes  with 
a  prayer  to  the  eEFtet  that  the  organisation 
of  the  district  be  dedared  nuU  and  rold.  The 
drcnit  court  sustained  a  demurrer  to  the  new 
matter  In  the  answer,  and  dismissed  the  af- 
firmative defense. 

The  court  heard  the  case  on  the  pleadlngi 
thus  f<vmed,  made  flnding^  of  fact  and  oon- 
clusions  of  law  favorable  to  the  petitioner, 
and  entered  a  decree  to  the  effect  tliat  the 
Harney  Valley  Irrigation  district  and  all  of 
the  proceedings  In  connectI<m  with  the  or- 
ganization thereof,  and  the  organization  of 
the  board  of  directors,  were  r^ular  and  legal, 
and  that  the  said  district  was  legally  organiz- 
ed imder  the  provisions  of  chapter  357,  Iavts 
1917,  and  acts  amendatory  thereta  Botii 
parties  appealed;  the  district  ctxitending  tbat 
the  drcnit  court  decree  is  vague  and  indefi- 
nite, in  that  "it  does  not  set  forth  the  bound- 
ary lines  of  the  district  as  organized  and 
does  not  name  the  directors  of  the  said  dis- 
trict." No  assignments  of  error  are  induded 
in  the  record  In  favor  of  Welttenhlller. 

B.  H.  Duncan,  Vale  (McGollodi  &  Dun- 
can, of  Vale,  <m  the  brief),  for  appellant 

O.  B.  McObnnell,  of  Bums,  and  Edwin 
Snow,  ot  Boise,  Idaho  (0.  B.  McGmmell,  of 
Bums,  and  Hawley  &  Hawley,  of  Boise, 
Idaho,  (m  the  brieO,  tor  respondait 

BURNETT,  O.  J.  (after  stating  the  facts 

as  above).  [11  It  is  first  contended  by  Wdt- 
tenhlllCT,  whom  we  will  denominate  "the  de- 
fendant,** that  the  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  ct  mOt, 
so  to  speak,  in  that  it  was  auOiorised  by 
only  two  directors,  the  bond  of  nether  of 
whom  had  been  ai^roved  by  the  comity 
judge.  This  relates,  not  to  the  snffidency  of 
the  facts  to  constitute  a  cause  of  suit,  but 
merely  to  the  legal  capadty  of  the  moving 
party  to  institute  the  proceeding.  Tte  po- 
sition of  the  defendant  is,  not  tliat  the  facta 
stated  are  Insuffident  to  allow  the  court  to 
Institute  an  inquiry  into  the  validity  of  the 
organization,  but  that  It  does  not  lie  In  the 
mouth  of  the  moving  party  to  state  those 
facts.  In  other  words,  properly  framed,  the 
obJectI(m  is  that  the  plaintiff  has  not  legal 
capacity  to  su^  within  the  meaning  ot  sob- 
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divldoi  2  of  secUon  68,  Or.  L.,  prescribing 
grounds  of  dannrxw.  It  Is  said  In  section 
71,  Or.  U: 

"When  any  of  the  natters  enomerated  in 
section  68  do  not  appear  upon  the  face  of 
the  compl^t,  the  objection  may  be  taken  by 
answer." 

Those  "matters"  are  statutory  grounds  of 
demurrer,  among  which  is  want  les^l  ca- 
pacity to  ene.  The  following  section,  Tt,  de- 
clsres  that — 

**If  no  objection  be  taken,  either  by  demnrrer 
or  answer,  the  defendant  ifaall  be  deemed  to 
have  waived  the  same,  excepting  only  the  ob- 
jection to  the  jurisdiction  of  tiie  court,  and 
the  objecUoD  that  the  complaint  does  not  state 
facts  saffident  to  eonstitate  a  cause  of  action." 

The  detect  complained  of ,  If  It  be  one,  ap- 
peared on  the  tece  of  the  petition  In  the  In- 
stant proceeding.  It  was  the  duty,  therefore, 
of  the  defendant,  under  section  G8,  supra,  to 
demur  to  the  petition  on  the  ground  that  "the 
plaintlfir  has  not  legal  capacity  to  sue."  Hav- 
ing withdrawn  his  demurrer,  be  waived  tliat 
pleading.  Inasmuch  as  It  appeared  on  the 
face  of  tbe  petition,  the  objecti<m  could  be 
taken  only  by  dranurrer,  so  that  the  situation 
la  controlled  on  this  point  by  sectl<m  72, 
wUch  spells  waiver  of  the  objectl(m. 

The  principal  contention  on  behalf  of  the 
defendant  Is  that,  conducted  as  the  proceed- 
ings were,  before  the  county  court  presided 
over  by  the  coonty  judge  alone,  the  county 
commissioners  not  being  In  attendance,  that 
tribunal  bad  no  Jurisdiction  to  perform  the 
acts  ascribed  to  it  by  the  petiticm.  In  the 
Judicial  artide  of  the  state  0(»stitotlon  (ar- 
ticle 7,  I  12)  it  is  said: 

"The  coun^  court  shall  have  the  jurisdiction 
pertaining  to  probate  courts,  and  boards  of 
county  commissioners,  and  such  other  powers 
and  duties,  and  such  dvfl  jurisdiction  not  ex- 
ceeding the  amount  of  value  of  five  hundred 
dollars,  and  such  eriminal  jurisdiction  not  ex- 
tending to  deatii  or  imprisonment  in  the  pen- 
itentiary, as  may  be  prescribed  by  law.  But 
the  legislative  assembly  may  proride  for  the 
election  of  two  commissioners  to  sit  with  the 
county  judge  whilst  transacting  county  busi- 
ness in  any  or  all  of  the  counties,  or  may 
provide  a  separate  board  for  transacting  such 
business." 

The  defendant  maintains  that  the  organ- 
ization of  a  drainage  or  irrigation  district  Is 
"cetmty  business" ;  that  it  Is  essentially  req- 
uisite in  the  transaction  of  such  business 
that  the  county  commissioners  sit  with  the 
county  judge,  in  the  absence  of  which  condi- 
tio, the  action  of  the  court  when  presided 
over  only  by  the  county  Judge  Is  void  for 
want  of  jurisdiction.  The  matter  is  to  be 
determined  by  the  significance  to  be  attached 
to  the  term  "county  business,"  for  that  is 
the  only  business  the  commissioners  have 
authorl^  to  transact  The  subject  was  treat- 
ed by  this  court  In  State  t.  MacElrath,  49  Or. 


2M,  8S  Pac.  803.  In  that  case  the  question 
was  whether  Oie  oxA&n  of  die  conn^  ooort 
In  directing  an  election  to  tw  held  amier  the 
local  option  law,  u  called,  should  be  made 
by  the  county  court  presided  over  by  the 
county  Judge  alone,  or  whelher  Uiey  must  \» 
made  hy  the  county  judge  and  omnmlaslonna 
sitting  as  a  court  for  the  transaction  of  coun- 
ty business.  After  |»eml8lng  that  It  was  the 
first  time  the  question  had  been  presoited  for 
decision,  althoi^  it  had  beea  assumed  In 
previous  cases  that  ordos  made  by  the  coun- 
ty court  in  such  cases  sitting  for  the  trans- 
action of  ,  such  business  were  valid,  this  court, 
speaking  by  Mr.  Qiief  Justice  Bean,  recited 
the  statute,  now  codified  under  section  937, 
Or.  L.,  defining  coun^  business,  to  be  trans- 
acted by  county  commissioners,  as  providing 
for  the  erectlfm  and  repair  of  courthouses 
and  public  bulldli^  establishing,  vacating, 
and  altering  county  roads,  and  other  matters 
relating  to  the  fiscal  ctmcems  of  the  county, 
and  went  <m  to  say: 

"It  will  thus  be  seen  that,  while  tbe  business 
has  been  subdivided  and  classified,  there  is  but 
one  court  provided  by  the  Constitution  and 
laws.  In  the  transaction  of  all  matters  prop- 
erly coming  before  it,  except  county  business 
or  such  as  is  spedally  imposed  on  the  court 
sitting  for  the  transaction  of  county  business, 
the  county  judge  sits  alone.  When  county 
business  is  being  considered,  tbe  two  commis- 
sioners sit  with  Mm  and  are  a  part  of  the 
court;  but  the  judge  and  commissioners  do  not 
constitute  a  separate  tribunal.  They  are  still 
the  county  court,  diarged  by  the  statute  with 
the  performance  of  certain  spedfied  du- 
ties. *  *  *  In  ordering  an  election  under 
the  local  option  law,  and  In  dedaring  the  re- 
sult of  such  an  election,  tue  county  court  is  not 
exercising  an;  of  its  ordinary  duties.  It  is 
not  transacting  probate  business,  because  that 
contemplates  matters  dealing  with  tbe  settie- 
ment  of  the  estates  of  deceased  persons.  It 
is  not  exercising  criminal  or  dvil  jurisdiction, 
because  that  aasmnes  adverse  parties  and  the 
determination  of  issues  between  them.  It  Is 
not  transacting  county  business,  because  the 
duties  imposed  upon  it  do  not  come  within  the 
provision  of  tbe  statute  defining  what  shall 
constitute  county  business.  The  count;,  as 
such,  has  no  interest  in  the  question  whether 
an  election  under  the  local  option  law  shall  be 
held,  nor  is  it  affected  in  any  way  by  the  re- 
sult In  the  performance  of  the  duty  Imposed 
upon  It  by  the  local  option  law  the  county 
court  Is  a<^og  In  a  spedal  capadty  and  in  the 
discharge  of  'other  powers  and  duties  pre- 
scribed by  law.'" 

The  concludon  was  that  the  order  of  the 
county  court  was  vaUd,  although  It  was 
made  while  the  court  was  presided  over  by  the 
county  Judge  alone.  In  State  v.  Maddock,  58 
Or.  542,  115  Pac.  426,  it  was  held  that  "coun- 
ty business"  relates  to  the  fiscal  concerns  of 
the  county  and  the  manag^ent  of  Its  affairs 
a?  a  public  corporation.  In  Russell  v.  Crook 
County  Court  76  Or.  168.  145  Pac.  663.  146 
Pac.  S06,  the  same  term  was  said  to  Include 


Digitized  by  Google 


1096 


198  PiCIFIO  REPOBTEB 


(Or. 


all  business  pertalidng  to  flie  county  as  a 

corporate  entltr. 

[2-4]  Wh«i  an  Irrigation  district  Is  organ- 
t7«d,  It  Is  authorized  through  its  board  of 
directors  to  acquire  property  for  the  purposes 
of  Its  organ Izadoiii  to  sue  and  t>e  sued,  to 
CDforre  and  maintain  Its  rights,  privileges, 
and  immunities,  and  the  court  Id  all  acts, 
snlts,  or  other  proceedings  shall  take  judicial 
knowledge  of  the  organization  and  bound- 
aries of  such  district.  Within  Its  sphere, 
therefore,  the  irrigation  district  constitutes 
a  complete  and  Independent  corporate  entity. 
The  details  of  its  formation  do  not  constitute 
county  business.  So  far  as  the  county  court 
is  concerned,  those  particulars  come  within 
the  category  of  "ea<A  other  powers  and  du- 
ties *  •  *  as  may  be  prescribed  by  law," 
measuring  In  the  language  of  the  Constitu- 
tion the  jurisdiction  of  the  county  court  re- 
quired to  t)e  held  by  the  county  Judg& 

It  la  argued  that  the  matters  under  con- 
sideration constitute  county  business  for  the 
following  reasons:  (1)  The  county  clerk 
gives  notice  of  the  first  election,  and  the 
bonds  of  the  directors  must  be  In  the  form 
prescribed  by  law  for  the  bonds  of  county 
officers  and  must  be  filed '  with  the  county 
tderk.  (2)  The  county  treasnrer  Is  made  ex 
officio  treasurer  of  the  district.  (3)  The  as- 
sessment for  the  district  Is  to  be  placed  upon 
the  county  assessment  roll,  and  the  taxes 
are  to  be  collected  and  accounted  for  by  the 
sherlfF  in  the  same  manner  as  other  taxes  of 
the  county.  (4)  In  case  the  district  fails  to 
levy  the  necessary  taxes  for  payment  of  the 
charges  against  the  district,  the  county  court 
sitting  for  the  transaction  of  county  busi- 
ness shall  make  the  levy.  (5)  Claims  against 
the  district  shall  be  paid  by  warrants  drawn 
by  the  connty  clerk.  There  might  be  some 
force  to  these  arguments,  If  the  county  In  its 
municipal  character  were  profited  or  Im- 
poverl^ied  Id  the  least  by  any  of  the  trans- 
actions mentioned.  Bat  It  Is  not.  Its  con- 
cons  as  a  eeirarate  municipal  corporation 
are  not  at  all  affected  by  any  of  the  trans- 
actions relating  to  Irrigation  districts.  It  is 
said  that  the  county  clerk  gives  notice  of  the 
first  electloa  So»  also,  be  Issues  marriage 
licensed ;  but  no  one  will  contend  that  mar- 
riages are  part  of  the  county  business.  It 
does  not  affect  the  county  In  any  way  be- 
cause the  individual  who  hai^na  to  be 
county  treasurer  Is  also  made  ex  officio  treas- 
nrer of  the  district.  No  one  would  say  that 
the  collection  of  taxes,  which  the  sheriff 
makes  for  all  the  cities,  towns,  and  scbool 
districts,  constitutes  county  business,  ^e 
county  itself  is  not  concerned  In  any  of  those 
things. 

[t]  Finally,  it  Is  urged  that  the  action  of 
the  promoters  of  the  organization  of  the 
district,  named  in  the  answer,  in  agreeing 
with  the  William  Hanley  Company  and  'the 
Padflc  Live  Stock  Company  that  eadi  of 
those  flrms  should  name  a  director  in  Qie 


corporation,  vitiates  tlie  whole  proceeding. 
It  is  not  stated  that  either  of  the  men  named 
as  a  director  was  Incompetent  or  disqualified, 
or  had  any  knowledge  of  the  so-called  agree- 
ment The  agreement  does  not  appear  to 
have  been  filed  In  the  county  court  or  bron^t 
to  Its  attention.  The  activity  erf  the  pro- 
moters thus  described  was  political  in  its 
nature,  and  not  contractual.  It  would  seem 
that  adopting  the  policy  of  "one  big  district," 
Including  the  extensive  lands  of  the  two  cor- 
porations and  the  nomination  of  the  partle* 
named  as  directors,  constituted  in  effect  a 
political  platform  on  which  the  petitioners 
for  the  district  entered  the  campaign  for  the 
organization  of  the  concern.  The  matter  was 
agitated  in  public,  because  the  answer  says 
that  a  majority  of  the  petitioners  signed  the 
so-called  agreement.  It  Is  not  pointed  oat  In 
the  answer  that  any  one  was  Influenced  or 
intimidated  by  the  agreement 

We  have,  then,  a  petition  and  notioe  ad- 
mittedly in  proper  form,  signed  by  proper 
petitioners,  presented  to  a  tribunal  having 
Jurisdiction  over  the  subject-matter.  Upon  a 
i  hearing  wherein  some  petitioners  sought  to 
be  Included  In  the  district  and  others  en- 
deavored to  be  excluded,  the  court  made  an 
order  calling  for  an  election.  No  ctiarge  of 
fraud  or  corruption  in  procuring  this  ord» 
or  in  conducting  the  election  la  laid  at  the 
door  of  the  petitioners  or  of  the  county  court 
Having  jurisdiction  of  the  persons  and  of 
the  subject-matter,  which  Is  the  only  legiti- 
mate conclusion  to  be  drawn  from  the  ad- 
mitted allegations  about  the  county  court: 

"The  effect  of  a  jndgmant  •  •  •  b 
*  *  *  coDciusive  betwem  the  parties  and 
tbeir  representatives  and  Bueeessors  in  ister- 

est."    Section  7C6,  Or.  L. 

Referring  specially  to  the  Irrigation  stat- 
ute under  which  these  proceedings  were  had, 
we  find  in  section  7308,  Or.  L>„  that  the  coun- 
ty court  shall  meet  on  the  Monday  next  suc- 
ceeding the  election,  canvass  the  votes,  and,  if 
upon  such  canvass  it  appears  that  at  least 
three-fifths  of  the  votes  cast  are  '^^rlgatlon 
District — Yes,"  the  court  shall  by  an  order 
entered  on  Its  minutes  declare  such  district 
duly  organized  under  the  name  and  stfle 
theretofore  designated,  shall  declare  the  can- 
didates receiving,  resi)ectively,  the  highest 
nimiber  of  votes  for  officers  as  directors,  to 
be  duly  elected  to  such  offices,  and  shall 
cause  a  copy  of  the  order  to  l>e  filed  for  rec- 
ord In  the  office  of  the  recorder  of  conrey- 
ances  of  the  county  in  which  any  portion  of 
the  lands  involved  Is  situated,  "and  from 
and  after  the  date  of  such  filing  the  organ- 
ization of  such  district  shall  be  complete  and 
the  officers  thereof  shall  be  entitled  to  enter 
immediately  upon  the  duties  of  their  re- 
spective offices  upon  duly  quali^ing  as  isO' 
vided  by  this  law,  and  they  shall  hold  th^ 
offices,  respectively,  until  their  successws 
are  elected  and  qualifled,"  This  omstitntes 


Digitized  by  Google 


LOaAN  T.  CA0S8 
<!«  P.) 


1097 


a  statutory  dedaratiim  of  ttie  legal  vtteet  of 
the  filing  of  the  order. 

We  have,  then.  In  the  drcult  court  a  peti- 
tion, the  facts  stated  In  which  are  sufficient 
to  Involve  the  aothortty  of  the  court  to  ex- 
amine the  proceedings  and  determine  the 
ref^larlty  of  the  organization.  If  the  two 
directors  were  lncom[>etent  to  allege  those 
facts.  In  other  words,  had  not  legal  capacity 
to'  canse  the  suit  to  be  Instituted,  that  de- 
fect, appearing  as  It  does  upon  the  face  of 
the  petition,  was  waived  by  the  defendant's 
refudng  to  demnr  to  the  same  as  well  as  by 
not  urging  It  In  the  answer.  The  tribunal 
prrsldpd  over  by  the  county  Judge,  namely, 
the  county  court,  was  exerdstng  "such  other 
powers  and  duties  *  *  *  as  may  be  pre- 
scribed  by  law,"  when  it  ordered  the  election, 
canvassed  the  returns,  and  declared  the  re- 
sult of  the  election  to  be  the  establlshm^t 
of  the  district.  The  pr«-electlon  conduct  of 
the  promoters  of  the  district  did  not  affect 
the  Jurisdiction  of  the  court.  Its  proceeding 
was  based  upon  a  BOffldent  petitl(m.  unin- 
fluenced by  the  political  action  of  those  fa- 
voring the  scheme.  It  has  Judicially  con- 
sidered and  determined  the  question  of  the 
OTganlsatlon  of  the  district  Its  proceedings 
are  regular,  and  we  are  not  called  upon  to 
go  furtb»  than  to  approve  the  organization 
of  the  district,  the  only  question  submitted 
for  our  consideration.  Prescribing  as  It 
does,  the  boundaries,  the  order  of  the  ooon- 
ty  conrt  establishing  the  district  soffldently 
meets  the  assignment  of  btvot  In  the  Met 
of  the  plalnttff.  The  precedents  dted  by  the 
defendant  In  this  part  of  the  case  do  not  ap- 
ply here,  for  they  all  relate  to  agreem^ts 
among  the  directors  or  stockholders  of  going 
concerns,  and  have  no  bearing  on  political  ac- 
tivities prior  to  the  formation  of  a  quasi 
munidpal  corporation,  sodi  as  a  statutory 
irrigation  district. 

The  decision  of  tlie  cfrailt  court  Is  af- 
firmed. 

Ur.  Justice  BROWK  took  no  iwrt  In  the 
ooDslderatlon  of-  this  case. 


<|01  Or.  85) 

LOGAN  Ct  sL  V.  CROSS. 

(Snprcme  Oonrt  of  Oregon.   June  28»  UXSL) 

I.  Sale*  «s»20&,  399— Deirvery  ef  hay  la  staek 
wlthost  seortlDatlos;  buyer  oosid  rsplevia. 

Where  ooe  purchased  and  paid  for  a  cer* 
tain  number  of  tons  of  bay  oat  of  a  certain 
■tack,  a«tr«C*tion  of  such  4mouiit  of  bay 
from  the  stack  was  not  necessary  to  an  actual 
delivery  tbereof,  and  porcbaser  could  bring  ac- 
tion in  replevin  to  recover  the  same. 


2.  Reirievin  4=396— Verdict  Is  rsplevia  action 
held  definite  and  oertain,  thongh  value  was 
not  given. 

In  r^levin  to  recover  a  specific  amount  of 
hay  out  of  a  sta^,  where  complaint  aUeged  that 
defendant  was  In  nnlawfol  possMidon  thereirf 
and  that  it  was  of  the  value  ^  9SS5,  and  answer 
alleged  that  defendant  was  tb.9  owner  of  sadi 
hay  which  waa  of  the  value  of  fSSS,  a  verdict 
finding  that  plalntifla  were  the  owners  and  en- 
titled to  the  poseeseion  of  sudi  amonnt  of  hay 
was  both  definite  and  oertain  as  to  the  amount 
and  value  of  the  hay,  although  it  did  not  state 
the  value  thereof  and  thars  was  ns  prejodidal 
error. 

3.  Costa  «=9l34(l&)— Prev^Hng  party  only  ea- 
tltled  te  witness  feet  for  day  of  trial. 

Although  a  case  was  at  issue  on  Hardi 
8th,  the  first  day  of  the  term,  and  was  not  set 
down  for  trial  until  March  17th,  plaintiffs  were 
not  entitled  to  per  diem  witness  fees  of  11  days, 
although  witnesses  were  under  subpoena  In  at- 
tendance upon  court  during  such  time;  Do  party 
to  a  lawsuit  being  entitied  to  costs  for  wltaeas- 
es  who  were  in  attendanee  upon  the  eoort  be- 
fore the  ease  was  set  down  for  trU. 

Department  2. 

AM>eal  from  Cbentt  Oonrt^  OrocA  Oooaty: 
T.  B.  3.  DnlTy,  Judge. 

Acti(m  by  A.  M.  Logan  and  Fisher  O.  Logan, 
copartners  doing  business  under  the  Arm 
name  and  style  of  Logan  Brothers,  against  R. 
B.  Croes.  From  a  Judgment  for  plaintiffs, 
defendant  appeals ;  and  from  a  ruling  of  the 
court  sustaining  objections  to  items  of  a 
cost  bill,  plaintiffs  appeaL  Affirmed. 

See,  al80»  192  Fac.  656^  1119. 

The  plain tifiCs  are  brothers  and  engaged 
In  the  sto^  boslnees  In  Crook  county.  The 
defendant  Is  Qie  owner  of  a  hay  ranch  near 
Prlneville.  In  June.  1919,  the  plaintiffs  en- 
tereA  into  a  written  contract  with  the  defend- 
ant for  the  purchase  from  him  of  200  tons  of 
bay  in  the  stack  at  the  agreed  price  or920 
per  ton  and  at  the  time  paid  $500.  In  con- 
sideratim  thereof  plaintiffs  were  to  have  cer- 
tain pasture  and  feeding  privileges  on  de- 
fendant's lands.  At  the  time  the  contract 
was  made  the  hay  was  growing  In  the  field. 
A  large  portion  of  It  was  alfalfa,  the  third 
crop  of  which  was  cut  some  time  in  Septem- 
ber, and  it  waa  all  to  be  stacked  and  fed  on 
defendant's  premises.  The  bay  was  pot  up 
In  five  different  stacks  at  convenient  plac^ 
for  feeding,  and  stacks  1,  2,  S,  and  4  were 
more  or  less  mixed  bay,  and  stack  6  waa  all 
alfalfa.  There  was  a  driveway  between 
staclts  4  and  5  and  both  were  In  the  same  in- 
closure.  By  the  terms  of  the  contract  the  hay 
was  to  be  delivered  and  paid  for  November  1. 
Desiring  to  obtain  his  money,  the  defendant 
asked  the  plaintiffs  if  they  would  be  willing 
to  have  the  hay  measured  and  pay  for  it  In 
September,  to  which  they  agreed,  and  during 
that  mouth  stacks  1,2,8,  and  4  were  meas- 
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ared,  and  the  balance  of  $4,000  was  tben 
paid.  In  checking  up  the  measurements,  it 
was  found  that  there  were  not  200  tons  of  hay 
in  the  four  stacks,  but  the  parties  could  not 
and  never  did  agree  upon  the  amount  of  the 
shortage.  The  original  measurement  of  the 
stacks  was  made  by  the  defendant  and  ooe  of 
the  plalntlffs,  and  by  mntual  agreement  the 
figures  were  submitted  to  Baldwin,  a  Prlne- 
TiUe  banker,  for  computatioo  as  to  the  num- 
ber of  tons,  and  It  seems  that  he  made  an 
error  and  rendered  different  statements  of 
the  amount.  It  was  agreed  that  there  was  an 
actual  shortage,  the  plalntUfs  claiming  it 
was  about  7  tons,  and  the  defendant  about 
4.  Plaintiffs  claim  that  this  resulted  In  an 
agreement  that  they  shonld  have  a  suffident 
amotmt  of  hay  out  of  stadi  6  to  make  good 
the  200  tons.  In  making  the  September 
measurement,  the  initial  end  of  the  rope  or 
line  was  held  by  one  of  the  plaintiffs  and  the 
other  end  by  the  defendant,  who  called  off 
and  reported  the  actual  length  and  breadth 
and  "overs"  of  the  four  differoit  sta(^,  and 
It  was  the  measurements  which  the  defendant 
reported  that  were  submitted  to  Baldwin,  the 
banker.  In  the  course  of  time  the  plaintiffs 
became  suspicious  that  the  defendant  had 
committed  a  fraud  upon  them,  and  other 
measurements  were  made,  from  which  It  ap- 
peared there  Was  an  actual  shortage  of  21.4 
tons.  Claiming  that  they  own  and  ataoald 
have  that  amount  of  hay  In  sta<^  6  and  its 
possession,  plaintiffs  commenced  this  action, 
in  which  they  all^  tbAt  on  November  1, 
1919,  they  were  and  are  now  the  owners  of 
and  entitled  to  the  possession  of  21.4  tons  of 
alfalfa  hay  In  the  stack  on  the  defendant's 
place,  cunmonly  known  as  the  Hoffman 
ranch  In  Crook  county,  state  of  Oregon;  that 
the  defendant  wrongfully  took  and  now  with- 
holds possession  of  the  hay  In  Crook  county 
to  plaintiffs'  damage  in  the  sum  of  $535;  that 
demand  has  been  made  and  possesion  re- 
fused. For  answer  the  defendant  denies 
every  auction  of  the  complaint,  and  In  the 
first  further  and  separate  answer  alleges 
that  on  November  1, 1919,  he  was  and  Is  now 
the  owner  and  In  the  possession  of  the  21.4 
tons  of  alfalfa  bay  In  the  sta<^,  "which 
^id  bay  was  and  still  is  of  the  value  of 
¥586,"  and  as  a  plea  in  abatement,  bar,  and 
estoppel,  the  defendant  further  alleges  thftt 
the  plaintiffs  had  never  filed  any  certificate 
of  the  firm  name  or  style;  that  by  reason 
thereof  they  are  not  entitled  to  maintain  this 
action.  The  reply  Is  a  general  denial.  After 
the  testimony  was  taken,  dtfendant  moved  for 
a  nonsuit,  wbicb  was  denied,  and  the  Jury  re- 
turned the  following  verdict: 

"We,  the  jury  Impaneled  and  sworn  to  try 
tlM  above-entitled  cause,  find  for  the  plaintiffs, 
and  that  the  plaintiffs  are  tbe  owners  of  and 
entitled  to  the  poBBesston  of  21.4  toui  of  al- 
falfa bay  M  described  in  the  complaint,  and 
in  case  the  delivery  of  the  said  hay  cannot  be 
had,  then  that  plaintiffi  have  Judgment  against 


the  defendant  for  tbe  som  of  fire  hundred  thir- 
ty-five (J636.00)  doUars.- 

On  Mardi  18,  Judgment  was  entered  on  the 
verdict,  and  on  March  31,  the  defendant  filed 
a  motion  to  set  it  aside  and  for  a  new  trial, 
upon  tbe  grounds  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action ;  that  there  is  no  evidence  to  support  the 
verdict  and  errors  in  law  occurring  at  the 
trial,  to  which  exceptions  were  duly  taken. 
The  defendant  ai^als,  and  In  the  abstract  of 
record  makes  25  different  assignments  of 
error  as  to  the  admission  of  evidence,  the 
failure  to  strike  out  certain  testimony,  the 
overruling  of  the  motion  for  a  noosolt.  In  the 
giving  of  certain  instructions,  In  refusing  to 
accept  the  original  verdict  of  the  Jury,  and  in 
accepting  the  verdict  which  was  finally  ren- 
dered. After  the  entiy  of  Judgment,  plain- 
tiffs filed  a  cost  UU,  claiming  that  they  should 
have  costs  to  the  amount  of  $272.30,  to  which 
the  defendant  filed  objections  to  the  mileage 
and  per  diem  of  certain  witnesses.  Tbe  trial 
court  sustained  the  objections  and  found 
that  the  plalntiffB  were  only  entitled  to  $93.- 
30,  as  costs,  from  which  ruling  the  plaintiffs 
appeal,  claiming  that  the  court  oommltted 
error  In  snstalnliig  the  objections. 

N.  O.  Wallace,  of  Prineville  (H.  E.  Brlnl;  ot 
Prinevllle,  on  tba  brief),  for  ai^lant. 

Jay  H.  Upton,  of  PrlnevUIe  (Wlllard  H. 
Wirta,  of  PrinevlU^  on  the  brldD.  for  re- 
spondents. 

JOHNS,  J.  (after  stating  the  facts  as 
above),  [t]  The  June  contract  for  the  sale 
and  purdiase  of  the  200  tons  of  bay  was  ex- 
ecutory ;  but  when  the  plaintiffs  paid  the  de- 
fendant the  full  amount  of  the  purchase  price 
in  September,  the  defendant  tben  sold,  and 
plaintiffs  bought  and  paid  for,  200  tons  of 
hay,  and  it  then  became  an  executed  contract 
and  was  an  actual  sale  and  purchase.  Tbe 
defoidant  admits  that  there  was  an  actual 
sale  and  delivery  of  all  the  hay  in  stacks  1, 
2,  3,  and  4.  and  that  there  were  not  200  tons 
in  those  four  stacks.  The  testimony  Is  con- 
clusive that  the  parties  never  did  agree  upon 
the  amount  of  the  shortage,  and  for  that 
reason  they  could  not  agree  upon  a  final 
settlement.  The  plalntlffs  claim,  and  the  de- 
fendant admits,  that  they  bou^t  and  paid 
for  200  tons  of  hay.  Tbe  defendant  also  ad- 
mits that  the  full  amount  of  200  tons  of  hay 
was  not  In  the  four  stacks  at  the  time  the 
final  payment  was  made  in  September.  Tbe 
plaintiffs  contend  that  they  wanted  and  In- 
sisted upon  the  full  amount  at  the  hay,  that 
It  was  then  agreed  that  they  should  have  the 
amount  of  the  shortage  out  of  stack  and 
that  through  the  agreement  they  became  tbe 
owners  of  enough  hay  in  stack  Q  to  make  good 
the  shortage ;  in  other  words,  that  the  defend- 
ant not  only  scdd  and  delivered  to  them  the 
amount  <rf  bay  In  the  four  atadc^  but  that  he 
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also  tben  sold  and  deHvered  to  tibem  a  aaffl- 
cient  amount  of  hay  in  and  oat  of  stack  6  to 
make  the  foU  200  tons.  The  defendant  denies 
this.  and.  upon  that  p<dnt  there  Is  a  sharp 
conflict  in  the  evidence;  but  the  fact  remains, 
and  the  defendant  admits,  that  the  jOalntiffs 
did  buy  and,  pay  Cor  200  tons  of  hay,  and 
that  there  was  a  shortage.  If  only  the  four 
stacks  were  delivered,  the  pAalntUts  did  not 
set  the  amount  of  hay  they  bought  and  tor 
which  they  paid.  Und«>  the  terms  ot  the 
cmtract  the  hay  was  to  be  fed  <»i  the  prem- 
ises where  It  was  stadced,  and  the  plaintUEs 
wore  to  have  the  use  of  dbe  meadow,  and  a 
large  numbo:  of  thdr  catUe  wen  in  the 
pasture.  It  Is  slgnlfloint  that  the  hay  in 
stack  6t  whldi  was  the  last  and  third  cutting 
of  the  aifalfft.  was  stacked  wiOiln  20  feet  of 
stack  4,  which  the  defendant  admits  was  sold 
and  delivered  to  the  plaintiUf,  and  there  was 
a  driveway  between  the  two  stacks.  The 
jury  found*  and  the  testimony  tends  to  show, 
that  there  was  fraud  in  the  original  measore- 
nmits,  and  that  the  A>ur  stacks  were  short  in 
both  breadth  and  length,  and  that  it  was 
the  defendant  who  made  the  errors  or  com- 
mitted the  fraud.  There  is  ample  evidence  in 
the  record  from  whicb  a  jury  could  find  that 
the  defendant  sold  and  made  a  symbolical 
d^lvery  to  the  plaintiffs  of  enough  hay  from 
and  out  of  8ta<^  6  to  make  good  the  shortage 
in  the  four  stacks  and  complete  the  full 
amount  of  the  purdiase.  The  defendant  in- 
tends that  there  was  no  actual  delivery  or 
segregation  of  the  hay  which  the  plaintiff 
was  to  receive  out  of  stack  6,  that  as  to  such 
portion  the  sale  was  never  completed,  and 
that  for  such  reason  replevin  does  not  lie. 
That  Is  to  say,  that  because  the  plaintiffs 
may  have  been  the  owners  of  a  portion  only 
of  the  hay  in  stack  6,  and  that  because  their 
portion  could  Dot  be  segr^ated  or  Identified, 
they  cannot  maintain  replevin  for  the  hay  In 
stack  6.  The  testimony  shows  that  all  of  the 
liay  in  that  stack  was  alfalfa.  In  Welle  on 
Replevin,  p.  174,  t  206,  it  is  said: 

"Bat  in  cases  like  the  preceding,  where  the 
goods  mixed  are  of  the  same  kind,  thongfa  not 
capable  of  separation  by  identification,  yet  if  a 
separation  and  delivery  can  be  made  of  the 
proper  quantity  withoot  injuriously  affecting 
the  remainder,  each  may  daim  his  share  from 
the  general  mass,  and  may  employ  this  action 
to  secure  it"— meaning  an  action  in  replevin. 

In  Ruling  Case  taw.  toL  2S.  p.  862, 1  U.  it 
is  said: 

"The  general  rule  is  well  settled  that  replevin 
can  be  maintained  only  for  specific  property 
capable  of  identification  and  delivery,  and  will 
not  lie  for  an  undivided  interest  in  personal 
property.  An  exception  to  this  rule,  however, 
is  made  by  some  antborities  where  the  prop- 
erty sought  to  be  replevined  consists  of  a  part 
of  a  large  mass  o<  the  same  nature  and  quality, 
snch  OS  wheat  in  an  elevator,  com  in  a  crib, 
ete^  eadly  diviaiUe  Into  aliquot  parts.  And  the 


rule  qnite  generally  followed  Is  that  as  to  ar- 
ticles like  wheat  and  the  cereal  grains,  and  the 
flour  manofactnred  from  them,  wine,  oil,  and 
fruits  of  the  earth  wMch  are  sold,  not  by  a 
description  which  refers  to  and  distinguishes 
the  particular  thing,  but  In  quantities  which 
are  ascertained  by  weight,  measure  or  count, 
and  which  are  undtstingoishable  from  each  oth- 
ed  Iqr  any  physical  difference  hi  rise,  shape,  tex- 
ture or  qiudity,  there  may  be  different  owners 
of  a  common  mass,  each  having  a  separate  prop- 
erty in  his  share,  and  each  entitled  to  sever 
it  from  the  share  or  shares  of  the  others,  and 
if  necessary  for  the  preservation  of  his  rights, 
to  maintain  replevin  for  the  same,  subject  to 
deductions  for  any  loss  or  waste  property  fall- 
ing to  his  Bbar6  while  the  proper^  remained  in 
mass.  So  one  who  has  the  ownership  of  tiie 
entire  mass  may  recover  a  portion  thereof.** 

On  principle,  hay  in  the  stack  would  come 
within  the  exception.  Among  others,  the 
court  gave  the  following  instructions: 

"The  plalntib  mast  farther  prove  by  a  pre- 
ponderance  of  the  testimony  that  the  hay 
claimed  hy  plaintiffs,  or  some  portion  thereof, 
that  is  as  to  stack  6,  was  delivered  to  plaintiffs 
by  defendant  or  pointed  ont  or  designated  by 
defendant  at  some  time  prior  to  the  filing  <^ 
the  complaint.  •  *  • 

plaintiffs  must  prove  that  tb^  were  the 
owners  and  entitled  to  the  immediate  possession 
of  the  hay,  and  in  that  connection  you  most 
determine  whether  a  d^very  of  the  21  tons  or 
any  portion  thereof  was  made  to  the  plaintiff 
by  the  defendant  prior  to  the  bringing  of  this 
action.  If  you  find  from  a  preponderance  of 
the  testimony  that  there  was  no  delivery,  man- 
ual or  otherwise,  or  by  derignation  or  the  point- 
ing out  of  tiie  hay  the  defendant,  then  the 
plaintiffs  woidd  not  be  uitltled  to  recover,  as 
there  would  be  no  specific  hay  upon  which  they 
could  recover.  There  must  be  a  designation 
of  the  hay,  a  pointing  oat  of  the  hay  by  the  de- 
fendant in  order  to  segregate  and  set  It  apart 
so  that  a  replevin  action  would  Ue.** 

[2]  In  the  Instant  case  the  plaintiffs  bought 
and  paid  for  200  tons  of  hay,  and  it  is  ad- 
mitted that  there  was  an  actual  delivery  of 
the  hay  in  the  four  stacks,  and  there  is  tes- 
timony tending  to  show  that  the  defendant 
sold  and  delivered  enough  hay  from  and  out 
of  stack  5  to  make  the  full  amount  of  200 
tons,  and  the  jury  found  that  it  took  21.4  tons 
additimial  hay  to  complete  the  contract.  Ip 
the  first  Instance  the  jury  found  a  verdict 
that  Oie  plaintiffs  were  the  owners  and  en- 
titled to  the  possession  of  21.4  tons  of  alfalfa 
hay  and  fixed  its  value  at  $42&  The  court 
refused  to  accept  this  verdict,  and  after  fur^ 
ttier  deliberation  the  jury  returned  a  verdict 
that  the  idaintiffiB  were  the  ownws  and  en- 
titled to  the  possession  of  that  amount  of 
hay  and  that  "In  case  the  deliv^  of  the 
said  hay  cannot  be  had,  then  that  plalntltfe 
have  Judgment  against  the  defendant  for  the 
sum  of  five  hundred  and  thirty-five  ($535.00) 
dollars.**  Appellants  claim  that  the  court 
erred  in  refusing  to  acc^t  the  original  ver- 
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diet,  and  fliat  the  flnal  verdict  Is  not  Bonnd 
for  tbe  reason  that  the  jury  did  not  find  the 
value  of  the  hay.  The  complaint  alleges  that 
OD  MoTember'  1. 1919,  tbe  21.4  tons  of  alfalfa 
hay  was  thrai  and  now  Is  of  the  value  of  $535. 
and  that  by  reason -of  the  wrongful  and  un- 
lawful possession  thereof  by  the  def«idant 
the  plaintiffs  have  beoi  damaged  in  the  sum 
of  S53S.  The  answer  alleges  that  on  Novem- 
ber 1,  1919,  tbe  defendant  was  then  and  is 
now  the  owner  of  the  21.4  tons  of  alfalfti  hay 
in  the  stack,  *Vhlch  said  hay  was  and  still  Is 
of  the  value  of  five  hundred  thirty-tlve  dol- 
lars," Tbe  Jury  having  found  that  tbe  plain- 
tiffs were  the  owners  and  entitled  to  the  pos- 
sesslon  of  the  21,4  tons  of  hay,  and  the  de- 
fendant claiming  to  be  the  owner  of  that 
amount  of  bay  and  also  ailing  that  it  had  a 
value  of  $535.  the  verdict  of  the  Jury  Is  both 
dednlte  and  certain  as  to  tbe  amount  and  val- 
ue of  the  hay.  After  a  careful  examination 
of  tbe  record  and  appellant's  numerous  as- 
^gnments  of  error  on  the  admlssltni  of 
evidence,  Including  the  instructions  of  the 
court,  we  bold  that  there  was  no  prejadlcial 
error  and  that  the  defendant  had  a  fair  trial. 

[3]  The  cross-appeal  of  the  plaintiffs  Is 
based  upon  tbe  following  facts:  On  the  flrst 
day  of  the  March  term  of  the  drcnlt  court  of 
Crook  county  for  1920,  the  cause  was  at  Issue 
upon  the  original  complaint,  and  answer 
which  was  in  the  form  of  a  general  denial, 
and  all  of  the  witnesses  for  the  plaintiffs 
were  under  subpcena  and  present  for  the 
trial.  After  the  case  was  at  issue  and  on  the 
flrst  day  of  the  term,  plaintiffs  asked  and  ob- 
tained leave  to  file  an  amended  complaint, 
which  they  did  on  March  13,  and  on  tbe  15th 
the  answer  was  filed.  On  the  16tb  the  case 
was  set  down  for  trial  on  tbe  17th,  and  dur- 
ing all  of  this  time  the  plaintiffs'  witnesses 
were  under  subpoena  In  attendance  upon 
oonrt  In  their  ^cost  bill,  tbe  plaintiffs  claim- 
ed per  diem  for  their  witnesses  from  March 
8.  Upon  ttie  objections  of  the  defendant  the 
court  allowed  a  per  diem  of  two  days  only. 
Tbe  question  Involved  is  one  of  practice. 
Although  the  case  was  at  Issue  on  March 
8,  the  first  day  of  the  term,  it  does  not  ai>- 
pear  that  it  was  set  down  for  trial  until 
Harch  17.  Plaintiffs  dalm  that  under  the 
practice  of  the  circuit  court  of  that  coun- 
ty tbey  were  required  to  bare  their  wit- 
nesses preset  and  In  court  on  the  flrst  day 
of  the  term,  otherwise  tbey  wonld  not  have 
been  subpoenaed.  It  Is  not  for  this  court  to 
say  what  should  or  6hoald  not  be  the  rales 
or  practice  of  any  trial  court  Suffice  it  to 
say  that  much  expense  would  be  saved  and 
trouble  avoided  if  cases  could  be  set  down 
for  trial  In  advance  tat  a  day  certain,  which 
seems  to  be  the  practice  In  many  districts; 
tHit  we  do  not  know  of  any  rule  of  law  by 
which  rither  part?  tb  a  lawsuit  is  entitled  to 
recover  costs  for  witnesses  who  were  in  at- 


tendance upon  the  court  before  the  case  was 
set  down  for  triaL 
Judgmoit  Is  affirmed. 

BmtNETT,  a  1„  and  BBAN  and  HAIl- 

RIS,  iJn  concur. 


(60  Uont.  K) 
LEHMAN  V.  SUTTER  et  al.    (No.  4328.) 

(Supreme  Court  of  Montana.    Uay  23,  1921.) 

1.  Mines  and  ■inerals  4=>38( 9)— Plaintiff  Med 
not  allege  facts  to  show  adverse  claim  with- 
out foundation,  but  If  ha  does  he  Is  bound  on 
demurrer  by  facts  alleged. 

In  an  action  under  Rev.  St  U.  S.  f  2326 
(U.  S.  Comp.  St  8  4023).  to  determine  an  ad- 
verse claim  to  a  mining  location,  plaintiff,  in 
his  complaint  may  confine  himself  to  appro- 
priate allegations  showing  his  right  to  tbe 
ground  covered  by  fais  location,  and  It  is  not 
necessary  for  him  to  go  farther  and  abow 
that  defendants'  adverse  claim  la  witbont 
foundation,  bat  wfaere  he  aasnmea  to  do  tills, 
and  defendants  demur,  the  question  for  de- 
cision Is  whether,  assuming  plaintiff**  auc- 
tions to  be  true,  tbej  so  far  imppacb  the  valid* 
ity  of  defendants*  locations,  or  any  of  them,  as 
to  pot  the  defendant  on  the  defenrive. 

2.  Pleading  ^214(3)— Oenarrar  adnlu  trath 

of  allegations. 
Where  plaintiff,  in  action  In  pursuance  of 
Rev.  St  n.  S.  S  2326  (U.  S.  Comp.  St  {  4623), 
to  determine  an  adverse  daim  to  mining  lo- 
cations, unnecessarily  attempts  fat  his  com- 
plaint to  abow  that  defendants'  adverse  doima 
are  without  foundation,  a  demurrer  admits  tbe 
truth  of  plaintiff's  allegations  in  this  bdiall 

3.  Mines  and  minerals  «ao38(9)— Allsfatien 
In  oomplalnt  la  salt  to  deternlae  as  to  ie- 
feots  In  reoordai  eortMeates  of  elalnn  haM 

Immaterial. 
In  view  of  Rev.  Codes  Bfont  |  2298,  pro- 
viding that  defective  locations  are  good  against 
persona  with  Dotice,  allegations  in  tbe  complaint 
in  an  action  to  determine  adverse  daims  un- 
der Rev.  St.  U.  S.  S  2326  (U.  S.  Comp.  St.  | 
4623),  as  to  defects  in  recorded  certificates 
of  adverse  mining  doima,  -are  wb<^  immate- 
rial where  plaintiff  made  his  locations  witii 
knowledge  of  the  prior  locations. 

4.  Mines  and  minerals  ^=s>27 (3)— Location  bas- 
ed upon  discovery  within  valid  snbslsting 
claim  absolutely  void. 

An  attempted  location  of  a  mining  <Um 
based  upon  a  discovery  within  a  then  valid 
and  subsisting  claim  is  absolutely  void  for  the 
purpose  of  founding  an  adverse  claim,  and  does 
not  attach  on  tbe  aulMequent  failure  of  tbe  first 
locator  to  do  the  required  annual  assessment 
work,  and  a  location  of  a  mining  claim  at  a 
time  when  a  senior  locator  is  not  in  de&nlt 
under  state  or  federal  laws  is  subordinate  to  a 
relocation  by  a  stranger  made  after  tbe  rl^ita 
of  the  first  locator,  lapsed  because  of  sodi 
default  under  Rev.  St.  U.  S.  IS  2319,  2822 
(U.  S.  Comp.  St  H  4614^  4618). 
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6.  Mines  and  mln»ral$  4=326--l.oeator  may  re- 
locate  own  claim  exoopt  to  avoid  annual  labor. 
Under  Rev.  St  U.  S.  |  2324  (U.  S.  Comp. 
St.  S  4620).  and  R«t.  Codes  Mont,  f  2289,  a 
locator  or  claimant  of  a  mining  claim  may  at 
any  time  relocate  hia  own  claim  for  any  pur- 
pose except  to  avoid  tbe  doing  of  annual  labor 
thareoD,  subject  to  tbe  proviso  that  tbe  relo- 
cation  must  comply  in  all  respects  with  Bev. 
Codes  Mont.  0  2283,  2281  2286. 

6.  MIns  Md  nlnerals  «s»24— AludoiMMt  of 
nlnlno  iooatloi  dM  not  sffeet  rlflitt  of  ee- 
teoaot. 

TTbere  part  of  eotenants  of  mlnfaig  loea- 

t<ort!i  a'tnTiilnned  them  by  relocating  other 
dalms  covering  tbe  same  ground,  sudi  aban- 
donment did  not  affect  tbe  rights  of  the  other 
eotenants.  whose  interests  remained  unsffect- 
ed  by  the  abandonment;  tbe  former  locations 
remsining  valid  and  snbsiattng  diUnui,  and  the 
relocations  being  void. 

Appral  frinn  DIatrict  Court,  Fergus  Coun- 
ty; Roy  B.  Ayera,  Judge. 

Action  by  Oswald  Lehman  against  Julian 
A.  Sutter  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.  Beversed  and 
remauded. 

Edgar  G.  Worden  and  Blackford  A  Hnn- 
toon,  all  of  Lewlatown,  for  appellant 

J.  B.  Wasson,  of  HSlger,  and  Charles  J. 
Marshall,  of  Lewistown,  for  rospmidento. 

BRANTLT,  C.  J.  This  action  was  brought 
tn  pursuance  of  section  2326  of  the  Revised 
Statutes  of  the  United  States  (U.  B.  Comp. 
St.  S  4623),  to  determine  an  adverse  claim 
to  the  Royal  Dixie  and  Dixie  Extension  lode 
mining  claims,  situate  in  Fergus  county,  of 
which  plaintiff  alleges  he  is  the  owner.  To 
his  second  amended  complaint,  the  defend- 
ants Julian  A.  Sutter,  Eduard  Sutter,  and 
C.  B.  Noble  demurred,  on  the  ground  that 
It  did  not  state  facts  to  constitute  a  cause 
of  action,  and  that  It  was  ambiguous,  unin- 
telligible, end  uncertain.  One  Claudia  Weg- 
ner  was  made  a  party  defendant,  bnt  she 
did  not  appear  In  the  court  below  by  demur* 
rer  or  otherwise.  The  court  by  a  general 
order  sustained  the  demurrer,  and,  plaintiff 
declining  to  plead  further,  rendered  Judgment 
dismissing  the  action.  Plaintiff  has  ap- 
pealed. 

The  pleading  la  very  volnmlnons.  It  al- 
legea  In  detail  the  several  steps  taken  by 
plaintiff  in  making  location  of  his  claims.  It 
then  sets  forth  the  tacts  upon  which  de- 
fendants predicate  thdr  claim,  and  proceeds 
to  allege  tbe  conditions  existing  at  the  time 
tiielr  locations  were  made,  for  the  purpose 
of  impeaching  their  validity,  and  thus  to 
make  it  manifest  that  their  daim  of  title  is 
vrithout  foundation.  The  following  state- 
ment will  be  suflSdent  to  present  tlw  qneo* 
tlons  submitted  for  decision: 

The  Royal  Dixie  and  tbe  Dixie  Extension 
locations  were  made  by  plaintiff  on  April 
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21  and  May  8,  1917,  respectively.  Amend- 
ments of  both  of  these  were  made  on  Jnly 
26,  1917.  Defendants  base  their  claim  upon 
three  conflicting  locations,  designated  as 
Sntter  No.  1,  No.  2,  and  No.  3.  No.  1  was 
located  on  May  15,  and  the  others  on  March 
15  and  22,  1916,  respectively.  The  two  Rat- 
ters and  Noble  were  the  locators.  The 
claims  of  both  plaintiff  and  defendants  are 
relocations  of  ground  which  had  theretofore 
been  substantially  covered  by  claims  known 
as  the  Dixie  and  Royal,  located  by  one 
Henry  Nietert  on  Jnne  5  and  October  4, 
1009,  respectively.  These  had  been  repre- 
sented for  each  year  up  to  and  including  the 
year  1915.  On  July  14, 1916,  Nietert  conveyed 
an  undivided  nine-tenths  Interest  in  them  to 
the  defendants,  the  two  Sutters  and  C.  B. 
Noble.  On  September  12,  1916,  he  conveyed 
the  remaining  Interest  to  Claudia  Wegner. 
The  subjoined,  diagram  Ulnstrates  tbe  rela- 
tive situation  of  the  several  claims  and  the 
extent  of  the  conflict  between  those  of  plaln- 
tifl  and  defendants. 


The  Royal  and  Dixie  are  designated  by 
the  numerals  1,  2,  3,  4,  and  5,  6,  7,  8;  Qio 
Sntter  claims  by  the  capital  letters  A,  B» 
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D;  B,  B,  F,  D,  and  G,  H.  I.  J;  and  the  Royal 
Dixie  and  Dixie  Extension  by  thesmallletters 
a,  b,  c»  d,  end  c.  d.  e,  f.  Tbe  point  of  di»> 
coTcry  on  the  Sntter  No.  1  Is  some  distance 
to  the  west  of  the  Une  "B  D."  This  claim 
Is  therefore  not  involved  In  this  controversy, 
except  to  the  extent  of  the  small  area  In- 
cluded In  the  triangle  which  has  its  base 
at  "a."  The  points  at  which  the  discoveries 
of  the  Sutter  No.  2  and  No.  S  were  made  are 
witnin  the  area  covered  by  the  Boyal  Dixie 
and  the  Dixie  Extension,  though  they  are  not 
Indicated  on  the  diagram. 

To  show  the  Invalidity  of  defendants'  loca- 
tions, the  plaintur  alleges  that,  In  making  the 
locations  of  the  Boyal  and  the  Dixie,  Ntetert 
fully  complied  with  the  laws  of  the  United 
States  and  the  state  of  Montana  relating 
to  discovery,  marking  the  boundaries,  doing 
the  preliminary  work,  and  the  making  and 
recording  of  the  certificates,  of  location; 
that  he  thus  became  entitled  to  the  posses- 
sion of  the  gronnd  covered  by  them,  and 
thereafter  continued  to  be  entitled  to  the 
possession  by  doing,  or  causing  to  be  done, 
the  annual  assessment  work  upon  them  for 
each  year  up  to  and  including  the  year  tdlf., 
and  until  he  made  conveyance  to  the  two 
Sutters,  Noble,  and  Claudia  Wegner;  that 
each  of  the  flatter  claims  was  relocated  on 
September  14^  1916,  by  the  defendants  other 
than  Clandia  Wegner,  while  the  ground  was 
hdd  by  Henry  Nletert  and  his  grantees,  the 
defendants,  under  and  by  virtue  of  the  loca- 
tion of  the  IMxie  and  Boyal  lode  claims, 
and  that  for  this  reason  the  ground  covered 
by  these  daima  was  not  then  unoccupied,  un- 
appropriated public  land  of  the  United 
States;  that  tbe  certificates  of  location  of 
the  Sutter  dalms  do  not  contain  audi  a 
description,  by  reference  to  natural  objects 
or  permanent  monuments,  as  wlU  Identify 
them;  that  <ai  Qie  Sutt»  No.  1  and  Button 
Na  3  no  location  work  was  d<me  by  the 
mnnlng  of  cuts  or  the  sinking  of  shafts,  as 
required  by  the  statutes  of  Montana,  and 
that  for  these  several  reasons  Qiey  are  not 
now,  and  never  have  been*  valid  and  sub- 
Blstliig  claims,  and,  being  in  conflict  with 
plaintiff's  (daims,  constitute  a  (doud  upon 
his  title.  It  la  further  alleged  that  Clandia 
Wegner  clainBi  an  interest  In  the  Rc^tH  and 
the  Dixie  dalms,  but  tliat  her  interest  tliere- 
In  was  abandoned  by  reason  ot  the  fiUlure 
by  her  and  bar  codefendanta  to  jflo  any  as- 
sessment work  on  them  for  the  year  1916, 
and  hence  that  her  dalm  is  wholly  without 
Tight  It  further  apprara  Inferoitially  tha^ 
at  the  time  plaintiff  located  the  BOyal  Dixie 
and  the  IMxie  Extension,  be  knew  of  the 
existence  of  the  Sutter  locations. 

[t»  2]  The  amended  complaint  la  not  a 
modd  pleading.  It  would  have  been  entirrty 
sufilclent  If  plaintiff  had  confined  bimaelf  to 
appropriate  allegations  lowing  his  rli^t  to 
the  ground  covered  by  his  locations,  and  left 


it  to  the  defendants  to  disclose  the  nature 
of  their  claim.  It  was  not  necessary  for 
him  to  go  further,  and  show  tliat  defendants 
adverse  claim  is  without  foundation.  Woody 
V.  Hinds,  30  Mont  189, 76  Pac.  1.  Since,  how- 
ever, he  has  assumed  to  do  this,  and  the  de- 
murrer admits  the  truth  of  Ills  allegations  in 
this  behalf,  the  question  suhmltted  for  deci- 
sion is  whether,  assuming  the  plaintUTs  alle- 
gations to  be  true,  they  so  far  impeach  the 
validity  of  tlie  Sutter  locations,  or  any  of 
them,  as  to  put  the  defendants  npon  the 
defensive. 

[Ml  In  view  of  the  fact  that  plalntifl 
made  his  locations  with  knowledge  that  the 
defendants  were  claiming  the  ground  under 
the  Sutter  locations,  the  allegations  toudilDg 
defects  in  the  recorded  certificates  of  these 
claims  become  wholly  Immaterial.  Revised 
Codes,  i  2293.  They  may  be  passed  without 
further  notice.  The  important  qnestlon  pre- 
sented is  whether  the  ground  In  controversy 
was  vacant  at  the  time  the  Sutter  locations 
were  made,  or,  if  not,  whether  the  oonv^- 
ance  of  them  by  Nletert  put  the  defendants 
— the  Sutters  and  Noble — ^In  position  to  make 
valid  relocation  of  the  Sutter  claims.  That 
the  earlier  location  of  than  was  invalid  there 
can  be  no  question.  The  Boyal  and  IMxle 
being  themselves  valid  and  subsisting  loca- 
tions, the  ground  was  not  public  domain, 
and  therefore  not  open  to  exploration  and 
purchase  under  the  federal  statute.  U.  8. 
Bev.  Stat  S  2319  (U.  S.  Comp.  St  I  4614). 

Section  2322,  Bev.  St  U.  S.  (U.  S.  Comp.  St 
§  4618),  guarantees  the  exclusive  right  of  pos- 
session to  the  prior  locator,  and  thus  ex- 
cludes the  idea  that  any  one  else  may  enter 
thereon  for  any  purpose  during  the  life  of  t 
prior  location.  Belk  v.  Meagher,  104'  U.  8. 
279,  26  L.  Ed.  735;  Brown  v.  Onmey,  201 
U.  S.  184,  26  Sup.  Ot  {S09,'{S0  L.  Ed.  717; 
Owilllm  V.  Donnellan,  115  U.  S.  45,  5  Snp^ 
Ct.  1110,  29  L.  Ed.  848;  Farrell  v.  Lockhart, 
210  U.  8.  142,  28  Sup.  Ct  6S1,  62  L.  Ed. 
994,  16  li.  B.  A.  (N.  S.)  162;  Street  v.  Delta 
Mining  Co.,  42  Mont  371.  112  Pac.  TOL  The 
law  on  this  subject  Is  well  stated  in  roinm 
18  B.  a  Ifc  at  page  1136^  as  f(dlows: 

"A  valid  location  of  a  mining  claim,  so  long 
as  it  is  In  fall  force  and  effect  operates  as  a 
bar  to  a  second  location  of  the  premises  so 
claimed.  Hence  it  Is  a  general  rule  that  an 
attempted  location  of  a  mining  claim,  based 
upon  a  discovery  within  m  then  valid  and  snb- 
gisting  daim.  Is  absolatdy  void  for  the  por- 
pose  of  foonding  an  adverae  daim,  and  does 
not  attach  apon  the  sobseqaent  fallnre  of  the 
first  locator  to  do  the  required  annual  assesa- 
ment  work;  and  a  location  of  a  mining  daim 
at  a  time  when  a  senior  locator  is  not  in  de- 
fault onder  state  or  federal  laws  is  snbordiDste 
to  a  relocation  by  a  stranger  made  after  tbe 
rights  of  the  first  locator  lapsed  because  of 
such  default" 

The  rule  thua  stated  Is  condndve  aa  to  On 
validity  of  the  Snttee  dalms  wlwn  Qier  woe 
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first  located.  Did  the  ground  become  sub- 
ject to  relocation  by  reason  of  the  convey- 
ance of  the  Royal  and  Dixie  claims  by  Nle- 
tert  to  the  defendant?  This  InqTilry,  we 
think,  must  be  answered  in  the  negative. 
Under  the  provisions  of  section  2289  of  the 
Revised  Codes,  the  locator  or  claimant  may, 
at  any  time,  relocate  his  own  claim  for  any 
purpose  except  to  avoid  the  doing  of  annual 
labor  thereon  required  by  the  federal  stat- 
ute (U.  S.  Rev.  Stat  I  2324  [U.  S.  Comp. 
St  i  4620] ) ,  subject  to  the  proviso,  however, 
that  the  relocation  must  comply  in  all  re- 
spects with  sections  2288,  2284,  and  2288  of 
the  Revised  Codes. 

[8]  It  will  be  noted  that  defendant  Weg- 
ner  was  not  one  of  the  locators  of  the  Sut- 
ter claims  and  that  she  did  not  Join  In 
relocating  them.  The  relocation  of  the  Sut- 
ter claims,  so  far  as  the  two  Sutters  and 
Noble  were  concerned,  was  an  abandonment 
of  the  Royal  and  Dixie  locatlona  This,  how- 
ever, did  not  affect  the  rights  of  Wegner 
under  her  conveyance  from  Nletert  Her  In- 
terest remained  unaffected  by  the  abandon- 
ment by  them  of  their  interest  She  became 
their  cotenant  by  virtue  of  the  conveyance 
by  Nletert.  They,  therefore,  could  not  pur- 
sue such  a  course  of  conduct  as  to  destroy 
her  interest.  She  retained  it  under  the  con- 
veyance until  such  time  as  she  chose  to 
convey  It  to  some  other  person,  or  until  she 
had  concluded  to  abandon  It  As  the  Nletert 
interest  was  based  upon  valid  subsisting  lo> 
cations,  in  the  absence  of  some  act  on  her 
part  tantamount  to  an  abandonmoit,  the 
Royal  and  Dixie  daima  were  still  valid  and 
sabelstlng  claims  at  Uke  Ume  the  Sntta  re- 
locattODB  were  made.  It  cmitlntied  so  ontll 
the  year  191S,  for  the  ctmiplaint  alleges  that 
Nletert  owned  and  possessed  these  claims 
and  did  the  annoal  representation  work 
thereon  up  to  and  including  the  year  191S. 
The  work  done  darii«  the  year  1915  was 
suffldent  to  preserve  Nietert^s  li^^t  nntn 
the  3l8t  of  December,  1916.  McKay  r.  Ho- 
DougalU  25  Mont.  2fiS,  G4  Pae.  669.  87  Am. 
St.  Rep.  895.  Under  the  application  of  the 
rule  above  the  relocations  were  vcdd,  and  the 
two  Butters  and  Noble  were  In  no  better 
position  by  reason  of  them  than  when  they 
made  the  first  locations.  The  result  Is  that 
they  acquired  no  right  by  virtue  of  their  re- 
locations. By  reason  of  the  fact  that  ndtber 
they  nor  Wegner  did  or  caused  to  be  done 
the  annual  representatloa  work  for  the  year 
1916.  the  Metert  clulms  became  subject  to 
forfeitures,  and  thus  became  subject  to  relo- 
cation by  plaintiff  or  any  other  person  who 
chose  to  relocate  them.  They  were  In  con- 
dition to  be  forfeited,  and  were  forfeited  by 
the  locations  made  by  plaintiff. 

Aside  frmn  these  considerations,  It  Is  al- 
leged that  the  excavation  work  required  by 
the  statute  on  the  Sutter  No.  1  and  Sutter 


No.  3  was  not  done  when  they  were  relocated. 
This  Is  expressly  required  upon  relocation  by 
tbe  ovmer  of  his  own  dalm.  Rev.  Codes, 
I  2289.  The  failure  to  do  this  then  or  there- 
after, and  before  plaintiff  made  his  locations, 
rendered  the  attempted  relocation  of  them 
nugatory.  It  Is  a  question  whether  the  plain- 
tiCTs  allegation  on  this  subject  should  not 
have  been  broad  enough  to  negative  the  Idea 
that  this  work  was  done  prior  to  the  making 
of  his  locations.  We  do  not  venture  to  de- 
cide this  question  here,  because  counsel  have 
not  referred  to  It  in  their  briefs.  We  call 
attention  to  It  for  the  reason  that  the  stat- 
ute dedares  that  the  period  of  time  prescrib- 
ed for  the  performance  of  any  act  shall  not 
be  deemed  mandatory  when  the  act  shall 
have  been  performed  before  the  rights  of 
third  parties  have  Intervened.  We  are  of 
the  opinion  that  the  other  facts  alleged  in 
tbe  amended  complaint  are  snffident  to  re- 
quire an  answer  by  the  defendants.  We 
think,  also,  that  It  does  not  merit  condemna- 
tion on  any  of  the  grounds  alleged  In  the 
spedal  demurrer. 

The  Judgment  is  reversed,  and  the  cause 
Is  remanded  to  the  district  court  vrith  di- 
rections to  set  aside  tbe  judgment  and  over- 
rale  the  demurrer. 

Reversed  and  remanded. 

RETNOLDS,  COOPER,  HOUiOWAT,  and 
GALEN,  JJ.»  concur. 


CSS  Arls.  .4S4> 

WEST  COAST  CATTLE  CO.  V.  AOUILAR. 
(No.  1889.) 

(Supreme  Court  ef  Arisona.   July  6.  1921.) 

1.  Anfmals  «=323(2)— lastraetlon  ssbmHtliig 
liability  for  eattle  lost  before  denvary  to 
agister  held  erroaeous. 

In  an  action  to  recover  the  Value  of  cattle 
which  plaintiff  delivered  to  defendant  to  be  kept 
by  defendant  and  sold  for  plaintiff's  account 
where  the  evidence  showed  that  defendant  re- 
ceived the  cattle  from  another  corporation 
without  account  or  check,  and  it  was  undisput- 
ed that  some  of  the  cattle  not  accounted  for 
had  died  or  become  lost  before  they  were  de- 
livered to  defendant  an  tnstniction  submitting 
to  the  Jury  tbe  question  whether  those  cattle 
died  or  were  lost  becanse  of  the  ne^igenee 
of  the  defendant  was  erroneous. 

2.  New  trial  «=»I62(I)— Dealal  m  remlttltar 
held  trreaeou  whero  IteMt  allowed  by  Jury 
ooald  net  be  IdontMed. 

In  an  action  tor  the  value  of  eattle  deliv- 
ered to  defendant  to  be  eared  for  and  sold  on 
plaintiiPB  account  where  the'  court  bad  sab- 
mitted  the  issue  of  defendant's  liability  .for 
cattie  which  had  died  or  become  lost  before 
delivery  to  defendant  and  also  tbe  question 
whether  defendabt  was  ne^gent  in  permit- 
ting the  Mexican  military  antiiorities  to  take 
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some  of  the  cattle  from  hie  poBMsaion,  a  nd- 
ing  of  tbe  trial  coart  denTiQs  a  new  trial  after 
plaiutifl  remitted  the  excess  of  tbe  amount  al- 
lowed by  the  Jury  over  tbe  amoant  properly 
allowable  for  the  cattle  taken  by  the  military 
authoritlea  auiuned  that  the  Jury  foond  the 
defendant  liable  for  those  cattle,  and  not  that 
H  allowed  plaintiff  for  the  cattle  which  died 
before  they  were  dellTered  to  defendant,  and 
was  erroneotu. 

Appeal  fr<»ii  Superior  Court,  Santa  Cms 

County ;  S.  L.  Pattee,  Judge. 

Action  by  F.  F.  Agullar  against  the  West 
Coast  Cattle  Company.  Judgment  for  defend- 
ant after  plaintiff  bad  remitted  a  portion  of 
tbe  award  by  the  Terdlct,  and  defendant  ap- 
peals. Reversed  and  remanded,  wltb  direc- 
tions to  grant  a  new  trial. 

Kingan,  Campbell  &  Conner,  of  Tocaon,  fOr 

S.  F.  Noon  and  Dnaiw  Biid,  both  of  No- 
lalei^  for  aj^^leeb 

BOSS,  a  J.  Plaintiff-appellee  sued  defend- 
ant-appellant for  damages  for  breach  of  con- 
tract. .  It  is  alleged  In  the  complaint  that 
plaintiff,  under  a  written  contract  dated  Feb- 
ruary 10, 1915,  turned  over  to  defendant  large 
numbers  of  mixed  cattle  to  be  cared  for  and 
sold  as  soon  as  possible  by  defendant,  who 
was  to  account  to  plalntifr  therefor  at  named 
prices;  that  tbe  defendant  bas  failed  and  re- 
fused to  account  for  770  head,  valued  at  $12,- 
860. 

The  defendant,  in  its  answer,  admits  tbe 
contract  as  alleged ;  admits  taking  over  large 
numbers  of  cattle  from  plaintiff ;  says  that  it 
has  performed  Its  part  of  the  contract  by 
selling  and  accounting  t<«  many  of  said 
catUe. 

It  Is  further  alleged  that  defendant's  ranch- 
es and  plaintiff's  cattle  were  during  all  tbe 
time  in  tbe  republic  of  Mexico,  and  that 
during  tbe  year  1915,  and  fbr  some  time  prior 
and  subeegaent  thereto,  there  existed  in  said 
republic  a  state  of  dvll  war;  that  many  of 
plaintiff's  cattle  were  in  such  a  bad  condition 
when  turned  over  to  defendant,  from  hard 
handling  or  other  causes,  that  th^  died  with- 
out defendant's  fault ;  that  others  were  forci- 
bly taken  from  defendant  by  tbe  military 
forces  of  tbe  state  of  Sonora ;  that  the  fences 
of  tbe  pastures  in  which  such  cattle  and  oth- 
ers were  kept  were  cut  and  said  cattle  stolen 
and  driven  away  by  marauding  bands  or  par^ 
ties ;  that  It  had  in  its  possession  at  tbe  time 
of  tbe  bringing  of  said  suit,  February,  1918, 
not  to  exceed  60  bead  of  plalntltT's  cattle, 
whidi  it  is  ready  and  willing  to  redeliver  to 
plaintiff,  or  as  soon  as  possible  sliip  and  dis- 
pose of  and  account  to  plaintiff  for  the  pro- 
ceeds thereof. 

The  case  was  tried  to  a  Jury,  and  a  verdict 
for  plaintiff  for  $4,800  was  returned.  Upon 
motion  for  a  new  trial,  the  court  came  to  the 


conclusion  that  flia  verdict  was  excessive  in 
the  sum  of  $060,  and  ordered  a  new  trial  un- 
less plaintiff,  within  80  days,  should  agree  to 
deduct  tliat  amount  from  the  verdict.  Hie 
plaintiff  filing  his  consent  to  such  reduction. 
Judgment  was  entered  for  $3,840,  and  deftiid* 
ant  appeals. 

The  defendant  complains  of  the  conrt^s  In- 
structions, and  also  of  tbe  court's  order  re- 
fusing  a  new  trial.  Before  stating  in  what 
particular,  it  is  necessary  to  state  such  evi- 
dence as  win  make  d^endant's  asslgnmaits 
intelligible. 

The  Alamo  Cattle  Company,  a  Mexican  cot^ 
poratlon.  on  May  16,  1914,  entered  Into  tiio 
same  kind  of  an  arrangement  or  ctHitract 
with  the  plaintiff  as  the  one  tbe  plaintiff  bad 
with  tbe  defendant.  West  Coast  Cattle  Com- 
pany, and,  under  its  contract,  tbe  Alamo 
Company  had  taken  over  1,009  bead  of  cattle 
from  plaintiff.  It  bad,  prior  to  the  date  (tf 
defendant's  contract,  sold  and  accounted  Co 
plaintiff  for  7ST  head.  On  F^ruary  10, 
the  Alamo  Company  tnmed  over  whatever 
was  left  of  the  1,909  head  to  the  defendant 
ctnnpany,  tbe  latter  company  acknowledgb^ 
the  receipt  by  attaching  Its  signature  to  tiw 
receipt  that  Qie  Alamo  Company  had  exe- 
cuted to  the  plaintiff  on  May  16,  1914.  Tbn 
cattle,  however,  w««  not  counted  or  checked. 
There  sirauld  have  been,  tn  the  absence  oC  aaj 
loss,  1,152  head  In  the  turn-over. 

Plaintiff,  in  addition,  tnmed  over  to  d» 
f&ndant  company  in  August  1915,  835  head. 
Defendant  sold  and  accounted  for  to  plain- 
tiff 717  head.  All  told,  plaintiff  turned  over 
to  the  Alamo  Company  and  tbe  defendant 
2,344  bead  of  cattle,  and  tbe  two  eompanlea 
bad  accounted  for  1,474,  leaving  unaccoonted 
for  770.  It  was  for  the  value  of  Oiese  Out 
the  plaintiff  sned  defMidant 

WbOe  the  Alamo  Company  and  defendant 
company  were  offlcraed  and  controlled  largdr 
1^  fbB  same  persons,  and  associated  tocetber 
in  ordor  to  protect  plaintiff^  cattle,  as  al- 
leged in  d^iendant's  answer,  it  Is  conceded 
that  they  are  two  distinct  concerns,  and  that 
neither  is  UaUe  for  Uie  acts  or  cmdact  of  tlio 
other. 

This  distinct  or  separate  liaUlity  should 
be  borne  in  mind,  therefore.  If  any  of  tbe 
770  head  sued  for  were  converted  by,  or  lost 
or  destroyed  because  of  the  negllstence  o^ 
the  Alamo  Company,  it,  and  not  the  defend- 
ant, should  respond  in  damages,  tbe  def^d- 
ant  being  liable  in  damages  to  plaintiff  for 
only  such  cattle  as  it  may  have  converted 
or  by  its  negtigCTce  lost  after  tbe  cattle  were 
turned  over  to  it.  Of  tbe  770  cattle  sued  for, 
it  Is  unguestlotted  that  100  bulls  died  while 
In  the  care  and  posse^on  of  the  Alamo  Com- 
pany and  before  defendant  assumed  any  con- 
trol or  care  of  them.  The  evidence  also  sbow^ 
as  defendant  asserts — and  this  assertion  is 
not  questioned  by  idaintiff — that  aomo  800  or 
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400  head  of  othw  catUe  died  prior  to  F^ru- 
ary  10,  IdlS,  and  before  defendant  took  imm- 
session  of  plaintiff's  cattle  undu*  Its  ccntract 
of  that  date.  Deducting  the  losses  occurring 
before  defendant's  llaUllty  began,  on  the  ba- 
si;4  of  the  abore  figures — 100  bulls  and  300  or 
400  other  cattle — from  the  770  sued  for,  we 
have  270  that  defendant  should  account  for, 
either  In  cash  or  by  explanation  exculpating 
It  from  Diligently  suffering  tta^  lou  or 
destruction. 

[1]  Notwithstanding  the  erldence  seems  to 
be  all  one  way.  and  to  the  effect  that  defend- 
ant bad  nothing  to  do  with  the  100  bulls  that 
died,  Btlll  the  court  submitted  to  the  Jury  the 
qnestiott  as  to  whether  they  died  because  of 
the  negligaice  of  the  defendant,  implying 
therein,  of  coarse,  the  defendant  might  be 
held  liable  for  the  nine  of  the  100  bnlls.  The 
instructions  are  so  worded  also  as  to  bare 
allowed  the  Jury  to  consider  defendant's  li- 
ability for  the  other  800  or  400  cattle  that 
died  while  in  the  possession  and  control  of 
the  Alamo  Company,  or  at  least  that  is  the 
d^endanfs  contention.  They  were  part  of 
the  cattle  being  sued  for,  and,  although  the 
evidence  showed  no  llaldlity  on  the  part  of 
the  defendant,  the  Jury  was  not  advised  of 
Uiat  fact 

[21  The  verdict  wss  for  f4,800.  Tba  Jory 
had  been  told  by  the  conrt  that,  if  they  found 
In  favor  of  plaintiff,  they  should  assess  his 
damages  at  $16  a  bead,  the  lowest  price  fixed 
under  the  contract.  The  Jury,  therefore,  must 
have  found  defendant  liable  for  300  head  of 
the  770  sued  for.  The  court,  In  p«««iny  npmi 
the  motlcm  for  a  new  trial,  stated: 

flAe  evidence  Jnstifies  the  eondnidon,  taking 
the  undisputed  figures,  that  at  least  225  head 
of  catUe  were  talren  by  the  alleged  military 
forces.  Others  were  lost  in  other  manners, 
smoanting  to  praeticallv.  using  the  evidence 
most  favorably  to  the  defendept,  of  at  least  16 
head,  making  a  total  of  240  head,  the  liability 
for  which  was  a  qhestim  to  be  determined  by 
the  jury.** 

It  will  be  noted  that  the  court  has  un- 
dertaken to  say  wtutt  240  bead  should  be 
charged  against  defendant  Remembering 
that  defendant's  contention  In  its  answer  and 
evidence  was  that  sone  of  the  cattle  sued  for 
had  been  taken  by  military  forces,  and  some 
stolen,  and  others  had  died  because  of  their 
poor  condition  when  turned  over  to  It  and 
that  all  of  such  losses  were  without  Its  fanlt, 
and  that  the  jury  were  told  these  defenses 
were  good  if  established.  It  Is  not  at  all  cerr 
tain  that  the  Jury's  conclusion  was  that  de- 
fendant had  n^llgently  allowed  the  military 
to  take  225  head  of  said  cattl&  The  300  head 
the  Jury  charged  against  defendant  may  have 
been  made  up  ot  these  225,  or  the  Jury  might 
have  felt  defendant  was  helpless  to  resist  the 
military  and  without  fault  in  connection  with 
this  loss.   The  100  bulls  may  have  entered 


into  their  verdict  It  vras  the  duty  and  prov- 
ince of  the  Jury  to  determine  from  the  evl< 
dence  whether  defendant  had  tailed  <  to  exer* 
else  proper  and  reasonable  care  In  looking 
after  and  disposing  of  plaintiff's  cattle,  or 
whether  he  had  so  negligently  and  carelessly 
performed  his  duty  in  that  regard  as  to  be- 
ccnne  llaUe  to  plaintiff  in  damages,  and  of 
course  in  that  connection  they  neceusarily 
found  some  of  the  770  were  lost  (470  to  be 
accurate)  without  defendant's  fault,  and  800 
with  defendant's  fault  Since  the  Jury  were 
not  restricted  by  the  instmctitMis  to  a  consid- 
eration of  tosses  and  damages  occurring  to 
oattls  subsequent  to  their  possession  being 
turned  over  to  defendant  and  since  it  Is  pos- 
sible they  may  have  charged  defendant  with 
losses  that  occurred  while  the  cattle  were  In 
the  possession  of  the  d^endant's  predecessor 
in  tii'eir  management  and  care,  we  do  not 
think  It  was  a  proper  case  for  the  court  to 
order  a  remittitur.  It  Is  not  a  case  of  ex- 
cessive damages,  but  one  in  which  It  Is  not 
possible  to  identify  the  particular  wrong  or 
wrongs  for  which  the  Jury  assesspd  damages. 

For  the  errors  noted  In  the  foregoing  opin- 
ion, the  Judgment  is  reversed,  and  the  cause 
remanded,  with  directiois  that  defOidant  bo 
granted  a  new  trial. 

BAKBIB  and  HcALISTBR,  JJ.,  ooncar. 


NORTON  V.  MORTON. 

(Snpreme  Court  of  Arisona. 


'(2S  Ariz.  490} 
(No.  1893.) 
July  6,  1021.) 


1.  Dfvoree  «S3320— Marriage  In  forelBO  state 
ts  evade  rastriotisn  sf  sUte  of  dsnloila  hsM 
■St  iBvaiid. 

Where  parties  domiciled  In  Arisona  went  to 
New  Mexico  for  the  purpose  of  evading- the  re- 
Htrictlona  provided  by  Civ.  Code  1913,  par. 
3864,  as  amended  by  Laws  1817.  c.  54.  forbid- 
ding remarriage  for  one  year  after  divorce,  and 
were  there  married,  such  marriage  was  not 
thereby  rendered  invalid  in  Arisona,  the  stat- 
ute not  In  terms  or  by  necessary  ImpliettUm 
declaring  such  marriage  void, 

2.  Marriage  «=33— Marriage  vaM  sooerdlsf  to 
lex  led  valid  everywhere  at  eenmon  law. 

Marriage  is  primarily  a  contract  and  under 
the  common-law  role  ia  valid  everywhere  if  en- 
tered into  according  to  the  lex  loeL 

3.  Marriage  <s=>2— Legislature  nay  dstarmiss 
what  aarriages  shall  be  veld,  aotyithstasdlBg 
they  are  valid  Is  stats  where  eslebratod. 

It  is  within  the  power  of  the  Legislature 
to  enact  what  marriages  shall  be  void  wittain 
the  state,  DOtwithstanding  they  are  valid  in  the 
state  where  celebrated,  whether  contracted  be- 
tween parties  who  were  in  good  faith  domiciled 
within  the  state  where  the  ceremoov  waa  per- 
formed or  between  parties  who  left  the  stats 
for  the  porpose  of  avoiding  its  statutes. 


s>Por  other  esM*  se*  same  tople  sad  KBT-NUHBBR  la  all  Kar-Nambered  Dlxtats  and  Indues 
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Appeal  from  Superior  Court,  Uarlcopa 
County;  F.  H.  I/yman,  Judge. 

Action  by  L.  J.  Horton  against  Annie  Hor- 
ton,  for  annulment  of  marriage.  Judgment 
for  plaintiff,  and  defendant  appeals.  Be- 
Tersed,  wltb  directions  to  dismiss. 

niilllps,  Cox  ft  Phillips  and  a  F.  Alua- 
vorth,  all  ot  Phoenix,  for  appellant. 
Earl  Anderson,  of  Fliomlx,  for  appellee. 

BAKER,  J.  This  action  was  brought  by 
the  plaintiff  (the  parties  will  be  desdgnated 
in  this  court  as  they  were  in  the  court  be- 
low) to  obtain  a  judgment  annulling  the 
marriage  between  the  plaintiff  and  the  de- 
fendant, celebrated  In  Deming,  N.  M.,  on 
the  12th  day  of  September,  1918,  on  the 
ground  that  sudi  marriage  was  void.  It 
appears  from  the  findings  of  the  lower' court 
that  the  parties  both  resided  in  the  state  of 
Arizona  at  the  time  they  contracted  the 
marriage  in  New  Mexico,  and  that  they 
have  erer  since  retained  such  realdaice.  It 
further  appears  that  the  defendant  was  for- 
merly married  to  one  William  Crawford, 
but  that  on  the  1st  day  of  August,  1918,  she 
was  granted  an  absolute  divorce  from  her 
husband  by  the  superior  court  of  Marlct^ja 
county,  Ariz.  For  the  purpose  of  avoiding 
the  restrictiCHis  of  tlie  laws  of  Arizona,  pro- 
hibiting the  marriage  of  a  divorced  person 
until  after  the  »:piratIon  of  one  year  from 
the  time  the  divorce  is  granted,  the  parties 
went  to  Deming,  N.  M.,  and  were  there  mar- 
ried. They  immediately  returned  to  this 
state  and  lived  together  as  husband  and  wife 
until  about  the  26th  day  of  February,  1920, 
when  the  defendant  drove  plaintiff  from 
the  house,  since  which  time  the  parties  have 
lived  separate  and  apart. 

The  lower  court  determined  that  the  mar- 
riage in  Deming,  N,  M.,  was  void,  and  en- 
tered a  judgment  annulliog  It  for  the  rea- 
son and  on  the  ground  that  such  marriage 
was  consummated  prior  to  the  expiration 
ot  cue  year  from  the  date  of  the  divorce 
granted  to  the  defendant. 

The  proviMcms  of  the  statutes  of  this 
state  on  the  subject  are  contained  in  sec- 
tion 3839,  Revised  Statutes  1913,  and  section 
S864,  as  amended  by  chapter  54,  Session 
Laws  1917,  p.  76: 

"3839.  All  marriages  valid  by  the  laws  of  the 
place  where  contracted,  shall  be  valid  In  this 
state;  provided,  that  aH  marriages  Rolenmised 
in  any  other  state  or  conntry  by  parties  in- 
teoding  at  the  time  to  reside  in  this  state  sliall. 
have  the  same  legal  consequences  and  effect  as 
if  solemnized  In  this  state;  parties  residing  in 
this  state  cannot  evade  any  of  the  provisions 
of  its  laws  as  to  marriage  by  gobig  Into  an- 
other state  or  country  (or  the  solemnization  of 
the  marriage  ceremony." 

"3864.  A  divorce  from  the  bonds  of  matrimo- 
ny shall  not  in  any  wise  affect  the  legitimacy 
of  the  children  thereof;  and  either  party  imay, 
after  the  dissolutiou  of  the  marriage,  mury 


again  only  after  one  year  shall  have  elapsed 
from  the  date  of  judgment  of  audi  divorce; 
provided  however,  that  if  proceedings  are  be- 
gan prior  to  the  expiration  of  the  said  one 
year  to  set  aside  said  Judgment  of  divorce,  then 
and  in  that  event  said  parties  to  the  divorce, 
or  either  of  them,  may  not  marry  again  unt3 
the  said  proeee^ngs  shall  have  heoi  deter- 
mined." 

[11  It  is  conceded  that  by  the  laws  of  New 
Mexico  the  marriage  between  the  parties 
when  consummated  there  .was  lawful  in  that 
state.  Does  the  fact  that  the  parties,  being 
domiciled  in  this  state,  left' here  and  went 
to  New  Holco  for  the  purpose  of  evading 
the  restrictlMis  provided  in  section  3864 
and  were  there  married,  render  such  mar- 
riage Invalid  in  this  state?  We  do  not  tliink 
BO.  It  will  be  <ri)served  that  the  statutes 
above  cited  do  not  in  terms,  or  by  neoedSiry 
implication,  declare  such  a  marriage  v<dd. 
The  statutes  merely  In  general  terms  pro- 
hibit such  a  marriage.  No  penalty  is  affix- 
ed for  disobedience. 

There  Is  some  conflict  of  anthflritr  as  stat- 
ed In  5  B.  C.  U  1004:— 

"Upon  the  question  whether  the  courts  of  the 
atate  which  haa  enacted  such  a  statute  merely 
in  general  terms  prohibiting  auch  marriage  will 
recognize  as  valid  the  marriage  of  such  peraoa 
occurring  out  of  the  state  while  he  is  stfll  dom- 
,  IcDed  within  the  stats.  The  weight  of  uithor- 
ity  is  that  if  the  marriage  la  v^id  aceording  to 
the  lex  loci,  it  wOl  be  upheld  even  by  the  eoorte 
of  the  state  which  enacted  the  statute,  and  is 
which  the  parties  to  the  remarriage  are  domi- 
ciled, even  though  the  parties  went  out  of  the 
atate  to  solemnize  the  second  marriage  for  the 
express  purpose  of  evading  the  law  of  the  dom- 
icile and  of  the  fomm." 

In  Com.  V.  Lane,  Mass.  468,  IS  Am. 
R^.  509,  the  Supreme  Court  of  Maaaadra- 
setts,  in  an  <^ilnloD  by  Mr.  Chief  Justice 

Gray,  says: 

"A  marriage  which  la  prohibited  here  bj  stat- 
ute because  contrary  to  the  policy  of  oar  laws, 
is  yet  valid  if  celebrated  elsewhere  according 
to  the  law  of  the  place,  even  If  the  parties  are 
citizens  and  residents  of  this  commonwealth, 
and  have  gone  abroad  for  the  purpose  of  evad- 
tog  our  laws,  unless  the  Legislature  has  clearly 
enacted  that  such  marriages  out  of  the  state 
shall  have  no  validity  here.  This  has  been  re- 
peatedly affirmed  by  well-oouddwed  dedsions." 

And  this  seems  to  be  the  overwhelming 
weight  of  the  better  reasoned  cases  on  the 
subject.  Medway  t.  Needham,  16  Mass. 
157,  8  Am.  Dec  131;  Van  Voorhis  t.  Brint- 
nall,  86  N.  Y.  18,  37,  40  Am.  Rep.  506;  Thorp 
V.  T%orp,  90  N.  T.  602,  43  Am.  Rep.  1S9: 
Grlswold  V.  Griswold,  23  Cola  App.  365. 
129  Pac.  660;  PhilUps  v.  Madrid,  83  Me. 
205,  22  Aa  114,  12  U  R.  A.  862,  23  Am.  St 
Rep.  770;  State  v.  Shattuck,  60  Vt  403,  38 
Atl.  81,  40  L.  R.  A.  428,  60  Am.  St  Rep.  936. 
and  notes;  SUte  v.  Band,  87  Neb.  ISO,  126 
N.  W.  10O2,  28  L.  B.  A.  CN.  &)  TS&i  Oonn 
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T.  Conn,  2  Kan.  App.  42  Pac  1006;  Dud- 
ley V.  Ihidley,  151  lawa,  142,  130  N.  W.  785. 
82  L.  E,  A,  (N.  S.)  U70;  Hoagland  t.  Hoag- 
land  (Wyo.)  193  Pac.  848;  HUton  t.  Stew- 
art, IS  Idaho,  150,  06  Pac.  679,  128  Am.  St 
48. 

A  number  of  cases  take  a  cmtrary  view, 
but  an  examination  of  theee  cases  will  show 
that  they  were  based  upon  statutes  express- 
ly declaring  the  marriages  (1)  TOld,  or  (2) 
dedarlng  incapacity  to  contract,  or  (8)  which 
by  express  twins  snqwnded  the  operation  of 
decrees  <tf  divorce,  or  .were  held  to  suspend 
it  by  npcessary  implication,  or  (4)  such  stat- 
utes were  held  to  be  declarations  of  public 
policy,  superseding  the  Jus  gentium  that  a 
marriage  valid  where  performed  Is  valid 
everywhere.  This  distinction  is  pointed  out 
in  Griswold  v.  Grlswold,  supra.  The  cases 
we  tetet  to  are  collated  in  19  O.  J.  183,  and 
footnotes,  the  principal  ones  being  Lanham 
T.  Lanham,  136  Wis.  860,  117  N.  W.  787.  17 
U  B.  A.  (N.  S.)  804;  128  Am.  St  Bep.  1086; 
Pennegar  v,  State,  87  Tenn.  244.  10  S.  W. 
806,  2  L.  E.  A.  708.  10  Am.  St  Bep.  648; 
McLennan  v.  Mdicnnan.  31  Or.  480,  50  Pac 
d02,88L.aA.Sa3.66Am.St  Bepw  886;  In 
r»  StnU's  Estate,  188  Pa.  626,  89  Aa  16»  89 
U  B.  A.  639.  68  Am.  St  Bep.  776. 

[2]  Marriage  Is  primarily  a  contract.  In 
its  onutitutlon  it  is  purely  personal  and 
consensual.  Considered  merely  as  a  con- 
tract, it  is'  valid  everywltere  If  entered  into 
according  to  the  lac  locL  This  Is  the  oom- 
mon-law  rule.  Tbo  statute  recognizes  the 
c<mmion-law  rule,  "an  marriages  valid  by 
the  laws  of  the  place  where  contracted  shall 
be  vahd  in  this  state."  The  reason  for  this 
mle  is  clearly  stated  by  Mr.  Justice  Story 
in  his  Conflict  of  Laws  (7th  Ed.)  par.  121. 
where  he  quotes  fran  the  fq;>iulon  of  Sir 
Edward  Simpson  In  the  historic  case  of 
Scrimshlre  v.  Scrlmshlre,  2  Hagg.  Const.  305: 

"AU  civilised  nations  allow  nurriage  con- 
tracts. They  are  jurie  gentium,  and  the  sab- 
jects  of  all  oationa  are  equally  concerned  in 
them.  Infinite  misdii^  and  confnrion  must 
neceasarOy  arise  to  the  subjects  of  all  naUons 
with  respect  to  legitimacy,  succession,  and  oth- 
er rights,  if  tbe  respective  laws  of  different 
countriea  were  only  to  be  observed  as  to  mar- 
riages contracted  b^  the  anbjects  of  tboae  coon- 
tries  abroad;  and  therefore  all  nations  have 
coneented,  or  are  presumed  to  conaent,  for  the 
common  benefit  and  advantage,  that  aoch  mar- 
riages shall  be  good  or  not  according  to  the 
laws  of  the  country  where  tbey  are  celebrat- 
ed. By  observing  this  mle  few,  if  any,  In- 
conveniences can  arise.  By  disregarding  it,  In- 
finite mischiefs  must  ensue." 

[3]  ^e  LeglBlature  undoubtedly  had  the 
powv  to  enact  what  marriages  shall  be  void 
in  this  states  notwithstanding  their  validity 
in  the  state  where  celebrated,  whether  con- 


tracted between  parties  who  were  in  good 
faith  domiciled  in  tbe  state  .where  the  cere- 
mony was  performed,  or  between  parties 
who,  being  domiciled  in  this  state,  left  the 
state  for  tbe  purpose  of  avoldit^  its  stat- 
utes and  married.  But  the  Legislature  has 
not  seen  fit  to  do  so.  If  the  Legislature  In 
so  many  words  had  said  that  if  persons  re- 
siding in  this  ftote,  in  order  to  avoid  the  re- 
strictions contained  In  section  8864,  and  with- 
the  tnt^tlon  of  returning  to  reside  in  this 
state,  go  Into  another  state  and  there  have 
their  marriage  solemnized,  and  otter  return 
and  reside  here,  their  marriage  shall  be 
deemed  void  in  this  state,  an  entirely  dif- 
ferent state  of  matters  .would  exist 

The  decree  of  divorce  granted  by  the  su^ 
perior  court  of  Maricopa  county  to  tike  dei 
fendant.  Annie  Hortmi.  vraa  aheolata  Es- 
sentially It  undid  the  marriage,  and  thoea 
who  were  united  in  it  were  dlsonited.  Tba 
prohlbltiai  contained  tn  the  statute  did  not 
render  the  Judgmmt  Intermediate  or  Inter- 
locutory,  nor  did  it  impair  Ita  int^arity.  Slie 
went  into  another  state  and  there  married. 
The  prohibltiMi  contained  In  tha  statnte 
was.  without  effect  outside  Oie  twritorlal 
limits  of  this  state. 

"It  is  almost  nniveraall J  conceded  that  Stat- 
ntes  prohibiting  the  guilty  party  to  a  judgment 
of  divorce  from  marrying  again,  either  for  a 
certain  period,  or  while  the  other  party  to  the 
former  marriage  lives,  are  without  effect  out- 
side the  territorial  limita  of  the  prohibiting 
■tate.  Since  aucb  a  prohibition  is  in  the  nature 
of  a  penalty  it  does  not  apply  to  divorces  grant- 
ed outside  of  tbe  state,  nor  does  it  carry  any 
disability  beyond  the  borders  of  the  state  where 
in  force."   6  B.  a  U  1004. 

In  view  of  all  the  fiicts  and  drcnmstances 
disdraed  by  the  record,  we  are  of  the  opin- 
ion  that  the  marriage  tn  New  Mexico  was 
not  void.  While  the  d^endant  vras  forbid- 
den to  marry  again  in  this  state  until  after 
the  «q;ifration  of  one  year  from  Uie  time 
the  divorce  .was  granted,  she  could  contract 
a  nurriage  In  New  Mexico  whldi.  if  valid 
there,  will  be  recognised  by  the  courts  of 
this  state.  To  bold  otherwise  would  ren- 
der a  number  of  marriages  In  tliis  state  void, 
and  possibly  cast  an  ugly  suspicion  xxpon 
the  legitiniacy  of  innocent  dilldren. 

If  our  views  shall  be  found  tncoBVuiiait 
or  repugnant  to  sound  princll^es,  it  may 
be  expected  Uiat  the  succeeding  Legidature 
.will  explicitly  oiact  that  marriage  contract- 
ed wiOiin  anfrtiher  state  by  parties  who  have 
left  this  state  for  the  purpose  of  av<ddlng 
its  laws,  and  who  return  and  live  here, 
shall  be  of  no  force  in  this  state. 

The  Judgment  of  the  losrer  oonrt  Is  revers- 
ed, with  instructions  to  dlsndss  the  aetkm. 

BOSS,  a  X..  and  McAUSTEB,  J.,  eoneor. 
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II  n  BUnrS  ESTATE.    (No.  3605.) 

(Sopnme  Ooort  of  Utah.    Jane  9,  1921. 
Belieariox  Denied  June  20,  1921.) 

1.  Executors  and  admlalstraton  111(1}— 
Exeeator  held  not  In  faott  for  brtnoing  notion 
to  ifulot  tftio  to  land  olalmnd  by  an  heir. 

On  an  neconnting  by  an  executor,  held,  on 
objectlona  to  aOowing  expense  of  a  suit  by  him, 
that  he  was  not  in  fault  for  tninging  the  aoit, 
which  was  to  quiet  title  to  land  claimed  by  one 
of  the  heirs  under  a  conveyance  from  the  de- 
ceased not  recorded  by  the  heir  until  -  seven 
months  after  the  ancestor's  death,  though  ex- 
ocuted  several  years  before,  where  there  was 
dispute  among  the  heirs,  some  of  them  urging 
anch  action,  and  it  appeared  that  the  tenants 
who  had  been  occupying  the  land  had  continu- 
ally recognised  the  deceased  as  the  owner. 

2.  Elxooutors  and  administrators  ^37(3)— 
Heir  claiming  laifd  against  estate  not  enti- 
tled to  appointment  on  resignation  of  exeon- 
tor. 

Under  Comp.  Laws  1917,  1  7507»  providing 
tor  the  grant  of  letters  to  ponons  entitled  to 
ndminlstration  anthorizing  the  court  for  good 
and  sQffident  reason  to  appoint  any  competent 
person,  the  court  properly  appointed  a  disin- 
teresteil  person  as  against  the  claims  of  an 
heir  atcainst  whom  the  executor,  who  was  then 
resigning,  had  Inatitated  suit  to  qolet  title  to 
land  claimed  by  snch  heir  under  a  detd  long 
onrecorded.'^ 

Appeal  from  District  Oonrt,  Box  Elder 
County;  J.  D.  Gall,  Judge. 

In  the  matter  of  the  estate  of  Ann  H. 
Burt.  From  an  orAer  ai^rovlng  the  execu- 
tor's account  fixing  his  compensation  and 
counsel  fees  and  from  an  order  naming  an 
administrator  to  succeed  the  executor  re- 
signing, contestant  appeals.  Affirmed,  with 
costs  to  appellant 

Rley  H.  Jtmes  and  Le  R07  B.  Toung,  both 
ot  Brlgham  City,  for  aiq^ellant 

Wm.  Lowe  and  Quia.  B.  Fazl^,  t)oth  of 
Brlchftin  CUy,  for  respondeiit 

GIDEON,  J.  Ann  H.  Burt  died  testate 
in  Box  Elder  county,  this  states  on  the  4th 
day  of  December,  191S.  By  her  last  wlU 
she  nanded  Thomas  H.  Bladcbum  as  execu- 
tor.. The  will  was  admitted  to  probate  on 
the  3d  day  of  January,  1917,  and  the  ezecu- 
tor  was  confirmed  by  an  order  of  court  He 
Immediately  qualified  and  entered  npon  bis 
duties  as  such,  and  continued  to  administer 
the  estate  until  the  17th  day  of  January, 
102a  On  this  last  date  he  filed  a  petition, 
accompanied  by  an  account  of  his  adminis- 
tration up  to  that  time,  and  aafced  for  the 
approval  of  the  account  He  also  tendered 
bla  resignation,  and  petltlwed  the  court  to 
be  relieved  from  further  acting  as  executor. 
By  an  order  of  court  made  on  the  17th  day  of 
January,  1920,  a  bearing  on  the  final  account  j 


and  the  resignation  was  set  for  February  9, 
1920.  Notice  was  directed  to  be  given  the 
h€irs  and  Interested  parties  as  required  by 
law.  At  the  date  of  hearing  objections  were 
interposed  to  the  account,  and  also  to  the 
court's  accepting  the  reslgnatltHL  Applica- 
tion for  a  continuance  was  made  by  the 
objecting  heirs.  This  was  overruled,  and  the 
court  proceeded  to  take  testimony,  after 
which  it  made  an  order  approving  the  final 
report  and  account  of  the  executor,  accepted 
his  resignation,  and  appointed  a  successor. 
In  the  order  approving  the  account  the  court 
allowed  the  executor  the  sum  of  flOO  as 
extra  compensatlfHi  fOr  extraordinary  serv- 
ices claimed  to  have  beea  performed  by 
him,  and  also  fixed  the  amount  of  counsel 
fees  to  be  allowed  the  executor's  counsel  In 
the  snm  of  $300.  The  court  at  the  same 
hearing,  designated  one  Charles  B.  Foxl^, 
an  attorney  at  law,  as  the  administrator 
with  the  will  annexed  ^  complete  the  ad- 
ministration of  the  estate:  The  appeal  Is 
from  the  order  of  the  court  approving  the 
account,  fixing  the  executor's  compensation 
as  well  as  counsel  fees,  and  ftom  the  order 
naming  Foxley  as  administrator. 

One  of  the  contestants,  RIcy  R.  Jones, 
being  the  eldest  son  of  the  deceased,  had 
requested  to  be  named  administrator,  and 
claimed  such  right  by  reason  of  being  an 
Interested  party  and  the  eldest  son  ot  the 
deceased. 

There  Is  mndi  In  the  record  In  the  way  ot 
affidavits,  counter  affidavits,  motions,  and 
(Ejections,  whldi  Is  Immaterial  so  far  as 
the  questions  presented  by  this  appeal  are 

concerned. 

Appellant  contends:  That  the  executor 
did  not  proceed  to  admlnlstw  the  estate 
In  good  faith;  that  the  institution  of  a  cer- 
tain suit  on  his  part  was  nnauthorlxed,  and 
was  not  In  the  reasonable  discharge  ttf  his 
duties ;  that  the  facts  ■nrronndlng  the  owner- 
ship of  the  real  estate  sought  to  be  obtained 
for  the  estate  were  known  to  the  executor, 
and  wwe  such  that  a  reooveir  could  not 
be  had;  that  in  Instituting  such  action  he 
was  not  acting  In  good  faith,  and  should  not 
be  permitted  to  use  the  estate's  funds  for 
the  payment  of  the  ^poises  of  the  pneece- 
ttnt  of  the  suit;  also  that  the  court  exceeded 
Its  autborl^  in  naming  Charles  BL  Ymcksr 
administrator,  and  in  refusing  the  an^ca- 
tlon  of  appellant  J<mea. 

It  appears  tliat  during  the  IttB  of  the  de- 
ceased she  owned  several  pieces  of  real 
estate  located  in  Brlgham  City;  that  mmm 
years  prior  to  her  death  she  tud  conveyed 
separate  pieces  to  some  *oC  her  son%  and 
had  taken  back  from  such  grantees  what  are 
designated  and  known  as  life  leases.'  At 
the  time  of  her  death  at  least  one  of  tbe 
deeds  claimed  to  have  been  givra  coaveying 
certain  property  to, her  ddest  son,  had  not 


^aFor  otber  ossh  s«e  same  topic  and  KBT-NUHBBR  Id  all  Key-Nambered  Dlseita  aad  IsdeMi 
>01Ung  to  re  aiataM ^iUte.  m  Pao.  UU. 
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been  recorded,  and  w&f  not  recorded  until 
9om^hlng  like  seven  monUis  after  tbe  death 
of  the  testatrix.  Hie  executor.  In  tbe  dl»- 
diarge  of  his  dntlea,  and  at  the  request 
sereral  of  tbe  bdra,  Instituted  action  to 
quite  title  to  tbla  property,  and  claimed  the 
same  on  behalf  oC  tbe  estate.  That  action 
was  instituted  and  was  In  the  courts  for 
sereral  years.  ProsecnUng  the  action  on  tbe 
part  of  tile  executor  18  cfaai^ed .  as  being 
without  reasonable  at  itrobable  cause,  and 
the  action  of  the  executor  in  tha.  institution 
of  tbe  suit  la  claimed  to  have  been  in  bad 
fiUth. 

[1]  It  would  subserve  no  good  purpose  to 
review  Ow  evid^ce.-  SuflBce  it  to  say  ttiat 
we  are  satlsfled  that  the  .executor  not  only 
did  not  abuse  bis  prlvil^es  and  duties,  but, 
under  the  facta  shown,  was  acting  the  part 
of  a  reasonable  and  ordinarily  prudent  man 
in  bringiiig  sidt  to  determine  wheUier  the 
estate  was  the  owner  of  that  particular 
proper^.  At  the  time  of  the  death  of  the 
testatrix  the  title  to  that  prap&e^  stood  in 
ber  oam^  and  it  appears  frcm  the  record 
that  she  was  then  in  poasession  ot  this  par- 
ticular ideoe  of  real  estate,  and  had  been 
for  a  number  of  years.  Hie  deed  claimed  to 
have  heea  executed  1^  the  deceased,  con- 
veying the  ifft^ierty  to  appellant  Bicy  H. 
Jones,  bears  date  of  liar  24,  1911,  and  was 
reccwded  July  21,  191T,  some  seven  months 
after  the  death  ot  tbe  testatrix.  Tenants 
occnpyii^  the  premises  had  paid  rent  to  the 
deceased  and  recognised  her  as  the  landlady 
wtltled  to  the  possesslra  of  the  same.  Hie 
duties  Dt  an  executor  or  administrator  arp 
clearly  stated  in  Woemer,  Am.  Law  of  Ad< 
ministration  (2d  Ed.)  star  page  677,  as  fol- 
lows: 

"Exccotors  and  admiaiatrators  are  botmd  to 
prosecate  bH  actions  that  may  become  neces- 
aary  to  recover  debts  owing  to  tbe  estate,  or 
property  of  any  kind,  and  to  protect  the  inter- 
est of  the  estate  whatever  the  sane  fs  Jei^ard- 
ind.  To  this  md  they  moat  act  not  tnily  with 
honeit  intent  and  peifeet  InteffritT,  but  also 
with  promptness  and  diligeace  and  reaaonaUe 
pmdenee  and  foresighL" 

Tbe  executor  in  this  estate,  In  determtn* 
tng  his  duty  in  the  premises,  was  confronted 
with  this  state  of  facts:  He  fonud  real 
property  that  had  been  in  the  possession  of 
the  testatrix  at  the  date  of  her  death.  The 
record  title  to  such  proper^  was  in  the  name 
of  the  deceased  at  tbe  date  ot  bla  appoint^ 
ment  Some  seven  mMiths  afterwards  a 
deed  is  produced  by  one  of  the  heirs  and  re- 
corded, bearing  date  five  years  before  the 
death  of  the  testatrix.  Some  of  the  bdra 
are  Insistent  that  th»  proiterty  bdcmgs  to 
tlie  estate  and  that  the  escecntor  tain  actltm 


to  recover  and  quiet  the  title  in  the  estate. 
It  would  indeed  be  a  harsh  rule  ftw  a  cotot 
to  hold  that  under  such  state  of  facts  the 
executor  dare  not  take  acticm  to  recover  tha 
property  without  assuming  tiie  risk  of  hav- 
ing the  costs  of  such  proceeding  taxed 
against  him  personal^  ia  the  evmt  of  fidl- 
ure. 

Tbe  compensatiott  allowed  to  the  ^»ent<ff 
and  bis  counsel  by  tbe  court  was  reasonable 
for  the  services  rendered.  Hie  district  court 
so  found,  and  that  finding  Is  amply  supported 
by  the  record.  In  the  management  of  estates 
much  must  be  left  to  tiie  sound  discretion 
of  tbe  district  eourts.  This  court  would  not 
be  authorized  or  justlfled  in  disturbing  tbe 
flndings  made  by  tbe  district  court  In  this 
proceeding. 

[2]  No  obJeett(»i  is  interposed,  or  sugges- 
tion made,  that  caisrles  B.  Foley  Is  not « 
suitable  person  to  'complete  tbe  administra- 
tion of  the  estate  At  ttie  time  when  Bxecn- 
tor  Btachbnm  tmdered  his  resignation,  ai^ 
rat  tbe  date  of  the  acceptance  of  tiie  sanM^ 
the  suit  instituted  the  executor  affiUnst 
appellant  BIcy  H.  Jones  was  poidli^c  In 
court  and  yet  undetermined.  Hie  court  was 
thm»fore  manifestly  right  In  Tefnslii«  to 
name  said  Ricy  H.  Jones  as  the  administia- 
tw  of  tbe  estate.  Hm  effect  of  that  apptrin^ 
ment  would  have  been  to  mate  Bicy  H.  Jtmes 
administrator  plaintiff  against  himsdf  per- 
sonally defttidant  Gcnnp.  Laws  Utah  1917. 
i  7597,  provides  that— 

"When  there  are  Beveral  persons  equally  en- 
titled  to  administration,  the  court  may  grant 
lettws  to  one  or  more  of  them.  *  *  *  If  a 
di^nto  arises  as  to  rdationrii:^  between  vpli- 
cants,  or  If  there  Is  any  otiier  good  and  anffl- 
dent  reaaon,  tiie  eonrt  may  appi^  any  compe- 
tent person." 

The  court  was  therefore  In  the  exerdse  fit 
authority  given  It  by  statute  in  refusing  to 
name  the  appellant  administrator  of  the 
estate,  and  in  naming  a  disinterested  person 
to  complete  the  administration.  In  re  SlSc 
ter's  Estate.  184  Pac.  1017. 

There  are  other  questions  presented  and 
argued,  but,  as  they  are  not  material  to  tbe 
determination  of  this  appeal,  we  retrain 
from  discussing  them. 

The  controversy  is,  as  designated*  by  tim 
district  court,  at  most  an  undignified  family 
quarrel,  and  the  court  was  ri^^t  in  sunk- 
marily  naming  a  disinterested  administrator 
upon  the  realgnaticm  of  the  executor. 

There  Is  no  reversible  error  In  the  reconL 
The  order  appealed  from  Is  affirmed,  with 
costs  against  the  appellant  heir. 

OOBFMAN,  a  J.,  and  WSBSSO,  TBJJBf- 
MASt  and  TBlOKt  JJ.,  conenr. 
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HALL  M  tl.  V.  8ABEY. '  (No.  3537.) 

<Sapr«mfl  Court  of  Utah.   June  9,  1921.) 

1.  Appeal  and  trror  «=9lOI  I  (I)— Trial  oourfs 
fladlngs  hald  ooaoiuslve  oa  appeal. 

Trial  conrt*8  fiodinga  on  coDflicUug  evidence 
on  the  issue  of  fraud  held  binding  on  tiie  So- 
preme  Court. 

2.  Corporation  «=980{I2)— 4>on8id«ratkMi  for 
■ote  held  in  issue  renderlap  it  nooeaaary  to 
And  thereon. 

Where  in  an  action  on  a  note  the  anaver 
aet  ap  that  the  sole  consideration  for  the  note 
Tras  a  certificate  of  stock  p.urporting  to  be 
aigned  by  the  president  and  secretary  of  the 
corporation,  bat  not  so  executed  and  signed, 
in  addition  to  an  anaver  alleging  frandulent 
repreaentationa  indaclng  the  ezecution  of  the 
nota,  the  conaideratios  vaa  a  material  laane 
rendering  it  error  for  tiie  trial  court  to  fall  to 
find  thereon.1 

8.  Appeal  and  error  «sBll70(IO)-i-Fallare  to 
find  on  an  lasw  held  proJadMal  error. 

Where  in  a  suit  on  a  note  the  answer  al- 
leged that  it  was  induced  by  false  representa* 
tions,  and  also  alleged  that  the  note  was  eze* 
cnted  in  payment  of  a  certificate  of  stock  of  a 
corporation,  and  that  it  purported  to  be  signed 
by  the  president  and  secretary  of  such  corpo- 
ration, bpt  was  not  in  fact  so  atgned  and  ex- 
ecuted, the  Inue  thereby  presented  waa  ao  ma- 
terial that  failure  to  find  thereon  required  re- 
Tersal  and  waa  not  within  Comp.  Lawa  1917, 
H  6622,  6068,  antiiorl^Dg  disregard  of  errors 
and  exceptions  not  affecting  a  substantial  right.' 

4.  Appeal  aid  error  177(8)— Court  may  ro- 
nand  for  new  trial  Instead  of  now  flndlana 
where  the  trial  Judge  Is  oat  of  offloo. 

Though  Comp.  Laws  1917,  I  6895,  would 
authorize  the  Supreme  Court  to  remand  a  case 
to  the  district  court  to  make  findings  on  an 
Isane  upon  which  none  were  made,  notwith- 
ntanding  the  trial  Judge  waa  no  longer  in  of- 
fiee,  yet  the  court  may  in  its  discretion  remand 
the  cause  for  the  hearing  of  further  eridence 
and  new  trial  In  audi  caae  where  there  was  a 
sharp  conflict  In  the  evidence,  and  the  Supreme 
Court  deems  it  best  tbat  the  court  whose  duty 
it  is  to  make  the  findinga  abould  hear  the  wit- 
nessea. 

5.  Corpomtlou  «s>eo(IO)— OUIior  held  not 
barrod  by  iMhaa  fram  aottlat  up  fraadnlent 
raproaMtatlon  ani  tfonylng  eoasMaratloa  of 
not*  for  sloek. 

Where  a  note  for  stock  was  in  the  hnnda 
ot  the  original  payee,  and,  thou^  executed  in 


*  Implement  Co.  v.  Cleaveland,  S2  Utah,  6,  88  Fao. 
«n:  BrenU  v.  Jones.  S2  Utah,  489,  91  Pac.  860; 
WestmlDBter  lOT.  Co.  t.  HcCartain.  39  Utah.  S44, 
118  Pac.  664:  Bnrdar  t.  Allen.  61  Utah.  291.  189 
Pac.  945. 

•Shepplck  T.  Shapplo^  «  Ctafa.  137,  138  Fee.  1U»: 
Hadsen  r.  U.  U  *  Ry.  Co..  M  Utah.  638.  106  Pac. 
799:  HoKge  T.  B.  L.  *  O.  Ry.  Oc,  47  Utah.  186, 
US  Pao.  688. 


March,  1918,  due  seven  months  thereafter,  waa 
not  sued  on  until  June,  1919,  the  obligor  waa 
not  barred  by  lachea  from  setting  up  fraudu- 
lent representations  and  denying  the  coniidera- 
tion  where  he  alleged  that  he  only  recently  aa- 
certained  the  facta;  the  payee  not  befns  ^«fa- 
diced. 

Appeal  fk-on  District  Court,  Salt  Lake 
County;  Joho  F.  ToMn,  Jodge. 

Actbm  1^  Bluest  Hall  and  anotlier,  iaSag 
buslnesa  as  Oie  KaSby  Wheel  Agencx  Com- 
pany,  against  James  Sabey.  From  Judgment 
for  plalntUb,  defendant  iq>peala.  Beretved. 
and  new  trial  granted,  with  coeta  to  appel- 
lant 

Hutchinson  &  Hnttftilnson,  of  Salt  Lake 
City,  for  appellant. 

Stewart,  Stewart  &  Alexander,  of  Salt 
Lake  City,  for  respondents. 

OIDBON,  J.  Ibe  complaint  la  fliis  action 
Is  In  the  usual  form  to  recover  a  moncr  Judg- 
ment upon  a  promissory  nota.  Tbe  note  was 
executed  the  defendant;  paalntllf  was  the 
payee.  The  answer  admits  the  ezecotlOQ  at 
the  note,  but  denies  that  It  was  given  toe  val- 
ue and  denies  the  Indebtedness.  As  an  affirm- 
ative defense,  ftaudulent  repreaentationa 
are  alleged,  and  also  that  audi  repreooota- 
tituis  were  r^led  upon  by  the  defendant  and 
Induced  him  to  execute  the  not&  By  an 
amendment  to  the  answer,  it  is  further  set 
out  that  tbe  certificate  of  stodc.  the  aiAe  oon- 
slderatioa  for  Uie  note,  and  whlcb  purported 
to  be  signed  by  the  president  and  secretary  of 
the  Kolby  Wbeel  Granpany,  a  corporation, 
was  not  executed  and  signed  by  said  presi- 
dent and  secretary,  nor  was  the  corporate 
seal  affixed  by  the  secretary,  and  that  all 
such  facts  were  known  to  the  pialntlff  at  tbe 
time  such  stock  was  delivered  to  defendant. 

It  is  further  alleged  that  the  plaintiff 
resented  that  be  had  authority  to  sell  and  de- 
liver the  certificate  of  sto(&  in  question. 

[1  ]  There  was  macti  testimony,  both  on  the 
part  of  plaintiff  and  of  defendant,  re^>ecting 
tbe  allegations  of  fraud.  The  court  made 
findings  on  such  contradictory  testimony, 
finding  all  the  Issues  of  fraud  against  the  de- 
fendant, and  affirmative  found  that  the 
plalntilT  made  no  false  statements  or  repre- 
sentations which  Induced  tbe  defendant  to 
subscribe  for  and  buy  tbe  stock  in  question. 
We  are  not  required  to  express  an  opinion  up- 
on the  weight  of  the  evidence.  It  Is  snffldent 
to  say  tbat  there  was  substantial  testimony 
to  support  tbo  oourfs  findings  upon  the  de- 
fense of  fraud.  As  there  was  c<mfiicting  evi- 
dence on  the  issue  of  fraud,  the  findings  upon 
such  Issue  are  binding  upon  this  court. 

[2]  The  court  made  no  flndbigs  on  the  Issue 
made  by  the  amendment  to  the  answer,  name- 
ly, tliat  the  cwtiflcate  ctf  stock  was  not  azie- 
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CDted  1^  ttie  oOicm  ot  the  Kolby  Wbeel  Ccmir 
paoy,  nor  upon  the  farther  Issne  that  the  per- 
son who  signed  the  names  of  such  officers  to 
the  certificate  had  or  had  not  been  authorised 
80  to  da  It  is  argaed  upon  the  part  of  jtoinr 
tuts,  reEVQDdenta,  that  findings  vpoa  sudi  Is- 
snes  wwe  lounatwlal,  as  the  issues  went  to 
the  onestion  <a  consideration  fw  the  note,  and 
It  Is  Insisted  that  no  Issue  as  to  want  of  con- 
^eratitm  Is  made  by  the  answer. 

We  are  unable  to  agree  with  counsel  for 
plataitUC  In  that  contention.  It  la  admitted 
that  the  certificate  ot  stock  was  the  consider- 
ation, and  the  only  ccmslderatint,  for  the  note 
in  questlcxi.  If,  therefore,  the  certificate  was 
issued  without  authority  from  the  officers  of 
the  corporation  pnrpcnting  to  issue  sn<A 
stock,  it  could  not  be  legally  binding  upon 
such  corporation  unless  it  was  subseqnoitly 
ratified.  It  is  testified  to  1^  witnesses  for 
plaintiff  that  neither  the  presldeot  nor  secre- 
tary of  the  ccKporattm  signed  the  certificate. 
It  is  also  stated  that  plaintiff  Binest  Hall 
signed  the  name  of  the  preiddent  and  secre- 
tary to  Oie  certificate.  It  is  claimed  on  his 
part  that  he  had  authoriQr  and  was  author* 
ised  the  president  to  execute  the  certifi- 
cate and  to  attach  his  name  to  the  same. 
This  Is  donled  1^  the  inreEddatt  of  the  Eolby 
Wheel  OfHDpany,  and  therefore  became  a  dis- 
puted Act  in  the  cas&  While  it  is  doubtless 
true  that  any  finding  made  by  the  court 
could  not  and  would  not  be  binding  up<m  the 
corporation  In  a  suit  between  the  holder  of 
that  stock  and  sudi  corporatloo,  nevertheless, 
when  the  question  is  made  an  leaue,  and  an 
afflrmatlTe  allegattou  ts  ctmtalned  in  the  an- 
swer that  the  c^tlflcate  was  not  a  binding 
certificate  on  the  corporation,  It  then  became 
a  material  question  In  the  case  and  one  upon 
whldi  the  court  should  hare  made  findings. 
"The  defendants  were  entitled  to  distinct 
findings  upon  every  material  Issne  made  by 
the  pleadings^  and,  unless  waived.  It  was  the 
duty  of  the  court  to  make  such  findings,  re- 
gardless of  any  request  of  the  parties."  Im- 
Idement  Go.  t.  OleaTdand,  S2  Utah,  6, 88  Pae. 
<in.  Bee^  alsov  Bverett  t.  Jones,  32  Utah,  48^ 
91  Fac;  860;  Westminster  Iut.  C9a  t.  McOor^ 
tain, 38 Utah, S44, 118 FacS64;  Snyderr. Al- 
len, Ed  Utah,  201,  leo  Pac  045. 

[I]  It  lias  beoi  determined  by  numerous  de- 
didons  of  tills  court  that  the  CsUare  to  make 
findings  vipon  immaterial  Issuee,  or  Issues 
whldi  would  not  affect  the  judgmoit  of  the 
court,  is  not  ground  for  rerwsaL  Such,  in 
fact,  is  the  statute.  Cwnp.  Laws  Utah  1017, 
H  6868  and  6622.  S6e,  also,  Shepplck  t. 
Shepplcfc,  44  Utah,  137,  138  Pac.  1169;  Mad- 
sen  t.  U.  I*  ft  Ry.  Co..  36  Utah.  528. 106  Pac. 
790;  Hbgge  t.  8.  L.  A  O.  By.  Oo.,  47  UUh, 
266,  168  Pae.  686;  4  O.  J.  {  2878  H.  p.  308. 
But,  aa  we  haTO  attempted  to  ptdnt  out,  the 
onestion  as  to  whether  this  eerttficate  Is  a 
Mnding  obllgatioii  on  the  part  of  the  Cfopora- 


tion  puipoitlng  to  haye  Issued  it  Is  a  material 
question  and  goes  to  t^  very  crux  of  whether 
there  was  any  consideration  for  the  nc^  sued 
upon.  It  is  stif-evldent  that,  if  the  court  had 
found  that  the  certlflcato  of  stodc  was  not 
e  Undlng  obl^tlmk  <»  the  part  ttf  the  aapiy 
ration,  Uien  then  was  no  consideration  for 
the  note.  We  are  therefore  of  the  opinion 
that  the  lower  court  should  have  made  find- 
ing upon  the  issues  made  by  the  answer,  as 
above  Indicated,  and  Allure  to  do  so  was 
pn^udldal  to  the  aK>cllant  and  of  necessity 
works  a  reversal  of  the  cause. 

C4]  This  court  could,  under  authori^  ot 
Oompk  Laws  Utah  1017,  |  6905.  send  the  case 
btxk  to  Oie  district  court  to  make  findings  up- 
on this  Issu^  but,  as  the  district  Judge  who 
tried  this  case  Is  no  longer  In  office,  It  Is  not 
advisable  to  refer  the  case  back  tor  addition- 
al findings  upon  the  testimony  taken  at  tl^ 
trial.  We  do  not  wish  to  be  understood  as 
holding,  nor  do  we  Intend  to  bcAA,  that  tai, 
every  case  in  which  the  term  of  office  of  the 
Judge  trying  the  case  haa  terminated  ttils 
court  could  not,  or  would  not,  said  the  case 
back  for  additional  findings  upon  the  testi- 
mony taken.  It  may  weU  be  that  there  mi^t 
be  but  little  dispute  In  the  testimony,  and  the 
court  could  readily  arrive  at  findings  upon 
the  Issues  of  fact  In  this  case,  however, 
there  Is  a  sharp  conflict  in  the  testimony, 
and  the  court  whose  duty  it  is  to  find 
the  facts  should  bear,  and  It  entitled  to  hear, 
the  witnesses  testifying  In  order  to  observe 
th^r  demeanor,  their  means  of  Information, 
their  interest  in  the  result,  and  such  other  In- 
formation as  courts  can  only  get  from  hearing 
and  seeing  the  witnesses  during  the  time  of 
taking  the  testimony. 

[S]  The  plaintiff,  in  relying  to  the  amoid- 
ed  answor,  allegn  certain  facts  whldt  it  Is 
claimed  ccmstitnto  ladies  on  tJu  part  ot  de- 
fmdant,  and  that  1^  reason  of  snch  facts  de- 
fendant  la  estopped  from  now  denying  the 
consideration  for  the  note,  as  well  as  the 
fraudulent  f^oesaitaUons  claimed  to  have 
be^  made  at  the  time  of  its  execution. 

nils  note  was  executed  in  Mardi,  1918.  and 
became  due  by  Its  terms  seven  mmths  there- 
after. No  suit  was  Instituted  to  collect  the 
same  until  aomo  time  In  June,  1010.  It  is 
claimed  in  the  answer,  and  testified  to  by  the 
defendant,  that  he  did  not  learn  ot  the  false 
and  fraudulent  representations  alleged  to 
have  be^  made  \iy  plaintiff  untl!  the  oailj 
part  of  1019,  and  that  he  did  not  ascertain  or 
learn  of  the  fact  that  the  certificate  ot  stock 
had  not  bben  executed  by  the  proper  officers 
of  the  corporation,  and  that  their  names  bad 
been  signed  to  the  same  without  authority, 
until  after  the  institution  ot  this  actUm. 

As  Indicated,  the  plaintiff  is  the  payee  of 
the  not&  He  has  beai  deprived  of  no  evidence 
Iry  lapse  of  time.  Nothing  lias  occurred  to  his 
Injury  whldi  would  in  any  way  derive  him 
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at  proving  his  cause  of  action  or  Oie  collec- 
tion  of  the  judgiaent,  if  be  Is  entitled  to  have 
one  awarded  to  his  favor.  There  Is  nothing 
in  the  evidence  presented  by  this  record 
which  should  estop  defendant  from  making 
any  defen&e  he  may  legally  have  against  a 
judgment  being  altered  against  him. 

The  Judgment  Is  reversed,  and  a  nev  trial 
granted;  appellant  to  recover  costs. 

CORFUAN,  a  7.,  and  WEBEB,  QIDEON, 
And  FBlCK,  J  concur. 


(US  Wash.  76) 

SACAJAWEA  LUMBER  &  SHINGLE  CO.  V. 
SKOOKUM  LUMBER  CO.  at  U. 
(No.  16372.) 

(Saprems  Court  of  WaBhlngton.   June  9, 
1921.) 

1.  Attorney  and  cflaiit  «=» 1 89— Parties  may 
9«ttl«  mspnto  marf  iUmln  aetfoi  wtthoirt  pay- 
ing or  eoooMltlag  attoraeys. 

The  parties  to  an  action  have  tiia  riglit  to 
compose  their  dlipntes  and  dismiss  the  action 
witbont  first  paying  or  consoltlBC  with  their  at- 
torneys. 

2.  Corporations  «=»3I4(I)— Director  may  not 
vote  on  proposition  wherein  Individual  Inter- 
est opposed  to  that  of  corporation. 

A  director  In  a  private  corporation  has  no 
power  to  vote  on  a  proposition  wherein  bis  In- 
dtvidiial  interest  is  opposed  to  that  of  the  cor- 
poration. ' 

8.  Corporations  «s»3l4(l)— Dismissal  of  salt 
;  net  authorized  by  two  to  one  vol*  of  plala- 
-tlfTs  board  of  dlraotors,  wharo  «■•  voting  ta 
dismiss  wu  a  defendant. 

Where  two  of  three  directors  M  a  corpora- 
tion' voted  to  aathorise  the  president  to  settle 
and  dismiss  a  salt  pendhig  against  certain  de- 
fendants, one  of  whom  was  one  ni  the  direc- 
tors so  voting,  be  was  witbont  authority  to  do 
SO;  such  defendant  having  no  right  to  vote 
as  a  trustee  for  the  corporation  for  the  settle- 
ment ot  a  Aspate  with  himself. 

.  Departmoit  L 

Appeal  fnnn  Superior  Oourt,  nmcston 
County;  John  H.  Wilson,  Judge. 

Actirai  by  the  Sacajawea  Lumber  ft  Shingle 
Company  against  tba  Stowkum  Luipb«  Com- 
pany and  others.  FMm  an  order  denying  a 
motltHt  to  set  aside  an  order  dismissing  the 
action,  plaintiff  appeals.  Reversed  and  re- 
manded, with  directions. 

V.  Campbell  and  H.  H.  Johnston,  both  of 
Tacoma,  for  appellant. 


BRIDGET,  J.  By  this  action  the  pJaintiff 
sought  to  recover  damages  of  the  defendants 
because  of  a  hreacb  of  contract.  At  the  time 
of  the  institution  of  the  suit  and  for  some 
time  thereafter,  the  defendant  Tucker  was 
the  owner  of  one-third  of  the  capital  stock  of 
the  plaintiff,  and  was  also  one  of  Its  direc- 
tors. One  Richard  W.  Jamieson  was  also  a 
director  and  the  owner  of  one-third  of  the 
capital  stock,  and  Julius  La  Yergne  and  bis 
mother  were  the  owners  of  the  remainder  of 
the  stock,  and  the  former  was  a  director  and 
the  president  of  the  company.  While  the 
suit  was  pending,  there  was  a  directors'  mef^t- 
ing,  at  whldi  the  president  of  the  plainOff 
company  was  authorized  to  settle  the  litiga- 
tion with  the  defendants  and  to  caUse  the 
suit  to  be  dismissed.  By  virtue  of  this  au- 
thority, the  president  later  made  a  settle- 
ment, and  a  stipulation  was  entered  Into  be- 
tween the  parties  tp  the  action,  upon  which 
the  court  entered  an  order  dismissing  the  ac- 
tion. Thereafter  the  plalutUt  moved  to  set 
aside  the  order  oi  dismissal  and  to  reinstate 
the  case,  for  the  alleged  reastms  that  plain- 
tiff's attorneys  had  not  been  consulted  coo- 
ceming  the  settlement  <tf  tlie  Uttgation  or 
the  dlEonissal  of  the  case,  and  that  their  com- 
pensation bad  not  been  paid,  and  because  the 
hoard  of  directors  was  without  power  to  au- 
thorize the  president  to  settle  the  litigatiOT 
and  cause  the  case  to  be  dismissed,  and  be- 
cause there  was  fraud  in  the  whole  transac- 
tion leading  up  to  the  dismissal  of  the  case. 
This  motion  was  supported  and  opposed  by 
certain  affidavits.  After  a  hearing  upon 
these  affidavits,  the  court  denied  the  motbm 
to  set  aside  tbe  order  dismlsslns  tbe  action, 
and  the  plaintiff  has  appealed.  Respondents 
have  not  appeared  la  this  court. 

The  only  question  before  us  is  wliethn-  or 
not  tlie  court  was  justified  in  refusing  to  net 
aside  the  order  dismissing  tb»  actlco. 

[1-S]  In  a  proceeding  sndi  aa  this  we  can- 
not say  that  the  affidavits  show  active  fhind 
or  overreaching  In  arriving  at  tbB  aettlement 
or  dismissal  of  the  action.  Nor  can  we  hold 
tiiat  the  parties  could  not  s^tle  their  differ- 
ences and  dismiss  the  action  without  first 
paying  or  consulting  with  their  attorneys. 
The  parties  to  an  action  always  have  the 
right  to  compose  their  dle^ntes,  and  are  not 
under  any  1^1  obligations  to  first  pay  tbelr 
attorneys  or  to  omault  with  them  concerning 
tbe  settlement  The  only  substantial  qnee- 
tlon  before  us  Is  whether  there  was  a  valid 
authorisation  by  the  board  of  directors  to  tbe 
presid^it  of  the  appellant  corporation  to  set- 
tle the  litigation  and  dismiss  the  action. 

It  appears  from  the  record  tint  when  the 
meeting  of  the  board  of  directors  opened,  an 
of  the  directors,  to  wit,  Mr,  La  Vergne,  Mr. 
Tucker,  and  Mr.  Jamieson  were  preeeait.  At 
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once  thereafter  It  wbs  announced  to  tbe  meet- 
ing tbftt  Mr.  Tadcer  had  sold  his  capital  stod: 
In  ttie  as^ittiOant  to  Mr.  Buchanan,  who  is  one 
0f  the  deftadants  in  this  case.  Thereupon 
Mr.  Tndcer  resigned  as  a  director,  and  Mr. 
Bncbaiian  wu  ^ected  In  his  stead.  The 
BiffiMng  thcA  proceeded  to  antborlze  the  pres- 
ident of  the  appelant  to  settle  tbe  litigation 
and  to  cause  the  dismissal  of  tbe  action.  Mr. 
Le  V«!gn*  <uid  Mr.  Bachanao  voted  In  faror 
of  this  propoeltloQ,  and  Mr.  Jamleeon  refused 
to  Tota  and  probably  objected  to  the  iwoceed- 
logs.  The  appdlaid  t^kea  the  position  that 
since  Mr.  Bndianan  was  one  of  tbe  defteid- 
ants  in  the  case,  it  was  against  public  policy 
for  him  to  exerdse  Us  TOte  as  a  director  on 
the  qnestkm  of  settUng  the  litigation,  and 
that  his  vote  was  a  nullity,  and  coueauently 
there  was  but  one  valid  vote  la  faror  of  tbe 
proposed  settlement,  which,  of  course,  was 
less  than  a  majority  of  the  three  directors. 
Since  the  dismissal  of  the  case  rested  entirely 
upon  a  setflanent  of  tbe  Utlgatlmi,  and  since 
tbe  presMent  In  maUng  ttie  settlement  and 
dismissing  the  suit  acted  virtue  of  tbe 
snppoeed  auttuoliatlosi  uS  the  board  of  di- 
rectors. If,  as  a  mattw  of  law,  Mr.  Buchanan 
was  not  autbortsed  to  vote,  then  It  must  fol- 
low that  tbe  presldmt  was  wltbont  autbority 
to  do  Uie  things  complained  otf. 

A  director  of  a  corpwatloii  occupies  a 
strictly  fldudary  capadty,  and  It  la  ali^s 
bis  duty  to  folly  represent  tbe  Interests  of  tbe 
corporation  of  whidi  he  la  a  directs.  WhUe 
there  Is  sane  authority  to  the  contrary,  the 
majority  of  the  courts  and  text-writers  bold 
that  a  director  In  a  private  corporation  has 
no  power  to  vote  upon  a  proposition  wherein 
bis  individual  int«^  is  opposed  to  that  of 
the  corporation  which  he  reprints.  At 
page  02,  l4a  O.  J.,  the  rule  Is  stated  as 
follows: 

"A  director  who  is  ffisquaUfied  by  personal  in- 
terest from  votii^  on  a  particular  matter  be- 
fore the  meeting  cannot  be  counted  for  the  pur- 
pose of  making  a  quorom  or  a  majority  of  the 
quorum.  Tbtf  act  done  is  invalid  where  bis 
presence  is,  necessary  to  constitute  a  quorum, 
or  where  lus  vote  is  necessary  to  the  passage 
of  the  resolatimii,  regardless  ct  the  faineas  or 
good  faith  of  tbe  transaction.  •  • 

In  the  case  ot  Bums  v.  National  Mining, 
Tunnel  ft  Land  Co.,  23  Colo.  App.  640,  130 
Pa&  1037,  tbe  court  said: 

"A  board  9i  drectors  vt  a  s<dvent  corpora- 
tion may  borrow  money  from  one  or  more  in- 
dividual men^iers  of  the  board,  and  give  the 
corporation's  note  for  it,  and  even  mortgage 
the  corporate  property  to  secure  it.  where  the 
transaction  is  in  good  faith,  *  *  *  If  the 
presence  and  vote  of  the  director  loaning  the 
money  is  necessary  to  constitute  a  quorum,  and 
to  noake  a  maJorUy  upon  socb  vote,  however, 
the  act  is  v^dable  at  the  instanos  of  the  cor- 
porattoB  or  its  stoddicMers.  Ibe  trust  kdap 


tion  existing  between  the  directors  and  tlie 
stockholders  of  a  corporation  ought  not  to  per- 
mit such  an  act,  and  a  court  of  equit;  will  som- 
tinlee  all  contracts  made  ia  this  way  and  set 
them  aside,  regardless  d  the  good  faith  of 
the  transaction." 

At  10  Oyc.  p.  7&1,  the'role  is  stoted  as  tol- 
lows: 

"A  Areetor  csunot  with  proprie^  veto  In 
the  board  of  directors  upon  a  matter  alfectlng 
his  own  p^vato  interest  any  more  than  a  judge 
can  sit  in  his  own  case;  and  any  resolution 
passed  at  a  meeting  of  the  directors  at  which 
a  director  having  a  personal  interest  in  the 
matter  voted  will  be  voidable  at  tbe  instance 
of  the  corporation  or  shareholders,  without  re- 
gard to  its  fairness,  provided  the  vote  ot  sodi 
director  was  necessary  to  the  resfdntion.** 

See,  also,  the  following  cases  to  the  same 
effect:  BeuMetn  v.  Wight  (D.  C.)  227  VeO. 
667;  Curtin  v.  Salmon  Biver,  etc  Co.,  130 
Oal.  346.  62  F«a  652.  80  Am.  St.  Rep.  1S2; 
0*Rourke  v.  Grand  Opera  Co.,  47  Mont  400, 
133  Pac.  065;  Rolling  Stock  Co.  v.  Railroad 
Co.,  84  Ohio  St  460,  32  Am.  Rep.  380.  Other 
cases  Involving  this  question  may  be  found  In 
the  cases  above  dted. 

But  the  question  under  discussion  Is  not  a 
new  one  to  this  court  In  tbe  case  of  Par- 
sons V.  Tacoma  Smelting  ft  Boning  Co.,  26 
Wash.  402,  66  Pao.  766,  we  said: 

"The  policy  of  the  btw  foritida  a  tmstoe  to 
assume  a  double  function  where  there  are  ad- 
verae  interesto  considered.  •  •  *  While 
there  are  observations  1^  some  of  the  text- 
writers  and  expressions  in  some  judicial  opin- 
ions refining  upon  acts  which  may  be  rriTely 
voidable,  and  not  per  se  void,  where  an  inter* 
eeted  trustee's  vote  is  necessary  tu  adupt,  we 
think  on  principle,  and  in  the  better  consider- 
ed cases,  such  seta,  when  consummated  by  the 
necessary  voto  of  tbe  interested  trustee,  axe 
voidable  np<m  oomplahit  ni  a  stotUoIder.** 

We  there  quoted  from  the  case  of  Munson 
V.  Syracuse,  etc  B.  108  N.  Y.  68,  8  N.  D. 
866k  as  fcdlows: 

*^e  contract  bound  the  corporation  to  pur- 
chase; and  Munson.  ss  one  of  the  directors, 
partidpated  In  the  actiim  of  tbe  corporation  In 
assuming  the  obligation,  and  In  binding  itoeU  to 
pay  the  price  primarily  agreed  upon  between 
the  plaintiffs  and  Magee.  He  stood  in  the  atti- 
tude of  selling  ss  owner  and  purchasing  as 
trustee.  The  law  permits  no  one  to  act  In  such 
inconsistent  relations.  It  does  not  stop  to  In- 
quire whether  the  comtraet  or  transaction  was 
fair  or  unfair." 

We  also  tiiere  quoted  from  Bassett  t.  Valr^ 
child.  132  Oal.  637,  64  Pac.  1082,  02  U  B.  A. 
611,  to  tbe  following  effect: 

H  •  •  •  There  is  no  legal  qnomm  of  diree- 
tors  present  when  acti«B  Is  attosptad  to  be  tsfc- 
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en  on  a  matter  as  to  which  one  of  the  director! 
necessary  to  make  th«  quorum  ia  interested." 

In  tbe  recent  case  of  Wonderfal  Group  Mln- 
IniT  Co.  T.  Band.  191  Paa  6S1.  dlscu^lng  a 
somewbat  similar  qae8tl<ai,  we  said: 

record  In  tbia  case  ahowa  dead?  that 
the  role  of  law  which  proridea  tiiat  a  trtiatee 
may  not  vote  ujwn  hia  own  compenaation  waa 
violated  by  the  resolution  of  Jtme  8,  and  that 
the  act  of  the  tnisteea  In  psBsing  a  aeries  of 
resolutions  awarding  money  to  four  >>ut  of  tbe 
five  members  of  the  board  was  void.  *  *  * 
OrantioK  that  the  board  of  truBtees  might  com- 
pensate officers,  but  not  truBtees,  for  past 
services,  it  is  ttie  rule  that  where  concerted 
action  ot  this  kind  is  taken,  the  paaalng  of  a 
restdutiim  awarding  such  pay  muat  be  had 
without  tbe  vote  of  any  one  peconlarity  In- 
terested in  the  reaolation.'* 

It  most,  bowever,  be  conceded  that  this 
court  baa  not  at  all  times  been  entirely  con- 
sistent on  this  question.  In  the  case  of 
Pitcher  T.  Lone  Pine,  etc.,  Co.,  39  Wasb.  608, 
81  Pac  1047,  Judge  Root,  peaking  for  tbe 
court,  took  a  position  apparently  oiq>o6ed  to 
that  announced  in  tbe  previous  case  of  Par- 
sons T.  Tacoma  Smelting  &  Refining  Co., 
supra.  But  In  tbe  Pitcher  Case  no  reference 
was  made  to  tbe  Parsons  Case.  Manifestly, 
that  case  was  not  called  to  tbe  attention  of 
tbe  court.  A  careful  review  of  tbe  whole 
question  and  ttxe  authorities  convinces  us  that 
the  rule  of  the  Larsons  and  Wonderful  Group 
Mining  Ga  Cases,  supra,  is  supported  by  the 
better  reason,  and  Is  In  acorad  with  the  great 
weight  of  authority. 

Applying  the  law  to  the  facts  of  this  case, 
we  conclude  that  Mr.  Bocbanan  had  no  rlsbt 


to  vote  as  a  tmstea  for  the  aiH>eUant  for 
the  settlonent  of  disputes  between  that  com- 
pany and  himself,  and  that,  consequently,  the 
president  of  tbe  appellant  was  without  au- 
thority to  dismiss  the  action. 

The  judgment  Is  reversed,  and  cause  re> 
manded.  with  directions  to  set  adde  the  jodff- 
ment  dlwmliiBing  the  action. 

PARKBB,  a  and  BCAOKINTOSH.  VOL- 
LBBTON*  and  HOLOOUB,  33^  concur. 


(116  Wasb.  e«} 

SACAJAWEA  LUMBER  &  SHINGLE  Ca  v. 
8K00KUM  LUMBER  CO.  St  aL 
(No.  16373.) 

(Snpreme  Court  of  Washingtm.   June  9l 
1021.) 

Department  1. 

Appeal  from  Superior  Court,  Tbnrston  Ooim- 
ty;  John  M.  Wilson,  Judge. 

Action  by  tbe  Sacajawea  Lumber  A  Shin^e 
Company  against  the  Skooknm  Lomber  Com- 
pany and  others.  Judgment  for  defendants, 
and  plaintiff  appeals.  Bevemed  and  remanded. 

F.  GampbeU  and  H.  H.  Johnstm,  both  of  Ta- 
coma, tor  ^qnllant. 

PER  CURIAM.  This  ease  is  controDed  by 
our  decision  In  the  case  of  Sacajawea  Lumber 
&  Siiiugle  Co.  v.  Skookum  Lumber  Co.  et  at. 
No.  16372  of  this  court,  198  Pac.  U12,  wh«e 
the  same  facts  and  questions  are  disposed  of, 
and  is  therefore  reversed  and  remanded,  with 
the  same  instructions,  to  tbe  lower  court 
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GOMHEBOIAL  SAV.  BANK  t.  DAVIS. 
<No.  9839.)  (Snpreme  Conrt  of  Colorado. 
May  2,  1921.  Bebearing  Denied  Jane  6,  1921.) 
Department  1.  Error  to  Diitrict  Court,  Logan 
Gono^;  I*>  O.  Stephemon,  Judge.  Action  bj 
the  Ctmunerctal  SaTinga  Bank  against  J.  TU 
Davis.  Judgment  for  defendant,  and  plaintiff 
bringa  error.  Affirmed.  Coen  &  Santer,  of 
SterlinCi  for  pla^nriff  tn  error.  John  V.  Red- 
mond, of  Starling,  for  defendant  in  error. 

TBItLBBf  J.  Plaintiff  in  «rror  was  plaintiff 
below  in  an  action  to  recover  npon  a  promis- 
Borr  note  executed  by  the  defendant  in  error 
to  hia  own  order  and  by  him  indoraed.  From 
the  agreed  statement  of  facta  it  appears  that 
this  note  was  given  to  one  Crawford  in  pay- 
ment for  some  shares  of  stock  In  a  corpora- 
tion, which  stock  was  never  delivered.  The 
note  was,  on  the  next  day,  diseoonted  by  the 
idaintitt,  without  indorsement  hj  Crawford. 
The  case  was  tried  to  the  court,  and  flndlngs 
and  Judgment  were  for  the  defendant.  The 
prhK^al  groimd  of  error  argued,  and  the  only 
one  which  we  d£em  necessary  to  consider,  is 
that  the  court  erred  in  finding  that  the  plain- 
tiff "was  diarged  with  bad  faith  in  the  transac- 
tion by  which  the  note  was  procured."  We 
have  careful^  considered  the  evidence,  and  are 
of  the  opinion  that  it  is  sofficlent  to  sustain 
the  findings  of  the  ooorL  The  judgment  is 
accordingly  affirmed. 

BAILBY,  J.,  sitting  for  SCOTT»  a  and 
AUiBN,  concur. 


ATIBBBACH  MININO  &  MHUNO  00.  t. 
PHQJPSBIJBO  HININa  CO.  (No.  4417.) 
{Supreme  Court  of  Montana.  July  14,  1920.) 
Appeal  from  District  Court,  Oranite  County; 
Oeo.  B.  Winston,  Judge.  W.  B.  - Moore,  of 
Philipsburg.  and  Cbaa,  B.  Leonaid,  of  Bott^ 
for  appellant 

PKB  CURIAM.  Upon  motion  of  appellant, 
the  appeal  In  the  above-entitled  actimn  is  dis- 
mlased. 


BABCLAT-BOOTH  ABSTRACT  CO.  v. 
LBGOAT.  (No.  4221.)  (Supreme  Court  of 
Montana.  May  27,  1920.)  Appeal  from  Dis- 
trict Court,  Silver  Bow  Goun^;  J.  J.  I^di, 
Judge.  Frank  &  Oaines,  of  Butte,  for  appel- 
lant. NoIaB  &  Dtmorai^  of  Butte,  for  re- 
sp4mdent> 

PER  CURIAM.  Pursuant  to  stipulation  of 
the  parties,  the  appeal  In  the  abon-antitled 
causa  is  dismissed. 


BOWMAN  T.  KOHN.  (No.  4287.)  (Su- 
preme Conrt  of  Montana.  Oct.  4,  1920.)  Ap- 
peal from  District  Court,  Yellowstone  Coun- 
ty; A.  G.  Spencer,  Judge.  Reynolds  &  Shea, 
of  Billings,  for  appellant.  O.  B.  Inglo,  of  Bill- 
ings, for  respondent. 


"PER  CURIAM.  Pursuant  to  stipulation  of 
the  parties  hereiiit  the  appeal  in  the  above-en- 
titled action  ia  dismissed,  without  coat  to  ei- 
tbsr  party. 


BUTTTB  BUICK  (X).  v.  SILVBB  BOW 
COUNTY.  (No.  4697.)  (Supreme  Conrt  of 
Montana.  Sept  14,  1^.)  Appeal  from  Dis- 
trict Court  Silver  Bow  Oountgr.  8.  O.  Ford. 
Atty.  Gen.,  for  appellant 

PER  CURIAM.  Pursuant  to  motion  of  ap- 
pellant made  by  the  Attorney  General,  acting 
upon  request  of  appellant  that  the  appeal, 
herein  be  dismissed,  the  motion  la  granted,  and 
the  qppeal  Aamissed. 


BUTTE  ELSKTTRIO  SUPPLY  00.  ROY- 
AL INDEMNITY  CO.  (No.  4713.)  (Supreme 
Court  of  Montana.  Sept  14,  1920.)  Appeal 
from  District  Court  SUver  Bow  Gountr-  Hen- 
ry C.  Levinahi,  of  Butte,  for  respondent 

PER  CITUAM.  Pursuant  to  motion  of  re- 
spondent that  the  appeal  herein  be  dismissed 
for  failure  of  appeUant  to  file  transcript  with- 
in time,  the  appeal  is  dismissed.  See,  also, 
57  Mont  615,  IM  Fae.  1117. 


HELENA  ADJUSTMENT  00.  r.  NETT. 
(No.  3884.)  (Supreme  Court  of  Montana. 
Sept  23,  1920.)  Appeal  from  District  Court 
Lewis  and  Clark  County:  John  A.  Matthews, 
Judge  Presiding.  W.  D.  Rankin,  of  Helena, 
for  appellant  H.  8.  Hepner  and  Galen  ft 
Mettler.  all  of  Helena,  for  respondent 

PER  CURIAM.  Pursuant  to  precipe,  the 
appeal  in  the  above-entitled  cause  is  dismissed. 


LDZ  et  aL  t.  SMITH.  (No.  4058.)  (Su- 
preme Conrt  of  Montana.  Sept  14,  l^iO.) 
Appeal  from  District  Court  Hfll  Ooimty; 
Frank  E.  Carleton,  Judge.  R.  B.  Hammond, 
of  Havre,  for  appellants.  H.  S.  Kline  and 
Cbas.  B.  BIwell,  both  of  Havre,  for  respond- 
ent 

PER  CURIAM.  The  motion  of  respondents 
that  the  appeal  herein  be  dismissed  for  failure 
of  appellant  to  serve  and  file  his  brief  within 
time  is  granted,  and  the  anpeal  ia  aocordinijly 
dismissed. 


OTTEN  T.  NORTHERN  PAa  RY.  00. 
(No.  4325.)  (Supreme  Court  of  Montana. 
Oct  27,  1920.)  Appeal  from  District  Court 
Lewis  and  CSark  County;  J.  M.  CHements, 
Jo(^.  W.  D.  Rankin,  of  Helena,  for  appel- 
lant Gunn,  Baadi  ft  Hall,  of  Helena,  for  re- 
spondent 

PER  CURIAM.  Pursuant  to  stipulation  of 
counsel,  the  appeal  In  the  ahove-entitied  cause 
is  dismissed. 
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OWBNS  T.  IDLLBR.  (No.  4744.)  (So- 
prenie  Court  of  Montana.  Nov.  8,  1920.)  Ap> 
peal  from  District  Court,  GaUatin  Ooan^; 
Ben  B.  Law,  Judce.  8.  O.  Ford,  Attj*  Oen., 
for  appeUant  Traiik  U.  Qnjt  at  Boieman, 
Cor  respondent, 

PER  CURIAM.  Upon  motion  of  respondent, 
the  appeal  herein  Is  this  day  diamissed  (or  (ail- 
are  of  appellant  to  file  the  record  vithin  the 
time  required  by  the  rnlw  of  thia  court. 


PRICE  V.  BUCKLAND.  (No.  4516.)  (Su- 
preme Coort  of  Montana.  Oct.  11,  1920.) 
Appeal  from  District  Court,  Powell  Gounty; 
Geo.  B.  Winston.  Judge.  W.  B.  Keeley,  of 
Deer  Lodge,  for  appellant. 

PER  CURIAM.  Pursuant  to  motion  of  ap- 
'  pellant  herein,  the  appeal  in  the  above-entitled 
canae  la  diamiased. 


KESMD  et  al.  t.  JORDAN.  (No.  41&1.) 
(Supreme  Coort  of  Montana.  Ma;  19,  1920.) 
Appeal  from  District  Court,  Custer  Coanty; 
Daniel  O'Hem,  Judge.  Sharpless  Walker 
and  W.  O.  Paciter,  both  o(  Miles  City,  (or  ap- 
pellant Geo.  W.  Fair,  of  Miles  City,  (or  re- 
spondent. 

PBR  CURIAM.  Puranant  to  motion  of  ap- 
pellant, the  iQpeal  In  the  abore-entitted  eauae 
la  dlamlaaed. 


ROUNDUP  OIL  A  GAS  CO.  et  aL  T.  VIR- 
GILS  et  al.  (No.  4602.)  (Supreme  Court  of 
Montana.  Sept  14,  1920.)  Appeal  from  DiB~ 
trict  Court,  Musselshell  County;  Geo.  P. 
Jones.  Judiie.  V.  D.  Duaenbery,  of  Roundup, 
for  appetlanta.  Nlchola  &  Wilson,  of  BOUnia, 
and  Jetrrfea  ft  HcNansht,  <tf  Booiidiv,  for  to- 
qxmdenta. 

PER  OUBIAM.  Puranant  to  atipolatlon  of 
the  partiea,  the  appeal  in  tht  abon-«ntitied 
eauae  is  dlamlaaed. 


BCUMUKJUt  CmOACJO,  U.  &  ST.  P.  RT. 
00.  (No.  4601.)  (Supreme  Court  of  Mon- 
tana. May  8,  1020.)  Appeal  frOm  District 
Coort,  Gallatin  County;  Ben  B.  Law,  Judge. 
Carles  J.  Marshall,  of  Lewiatown,  for  appel- 
lant H.  C.  Carlaon,  «f  Mlnneap(>Ua,  Hhm., 
for  respondent 

PER  CURIAM.  Pursuant  to  motion  of  ap- 
pellant herein,  the  appeal  in  the  aboTo-enti- 
tiad  canae  ia  dlamlaaed. 


STATE  T.  COBBAN.  (No.  4(S7L)  (Su- 
preme Court  of  Montana.  June  21,  1920.) 
Appeal  from  District  Court.  Deer  Lodge  Ooun> 
ty;  Geo.  B.  Winston,  Jndg*.  I^maii  J.  Roi- 
cow  and  J.  X  MeOaffary,  both  of  Batte,  for 
appellant, 

PER  CURIAM.  Pursuant  to  motion  of  ap- 
pellant, the  w»eal  herein  la  dlamlaaed. 


BTATB  T.  DOWNS  (two  eaaaa).  (Noa. 
4207,  4211.)  (Snpreme  Ctrart  of  Montana. 
Sept  24,  ISaO.)   Appeal  from  District  Court,  | 


Yellowstone  County;  A.  G.  Spencer,  Jodg*. 
Morris  &  Hartwdl,  of  Im  Gresse,  Wis.,  and 
Grimstad  &  Brown,  of  Bfllinga,  (or  appdUnt. 
Jamea  L.  Davla  and  E.  E.  Golllm .  both  of  Kit- 
inga,  and  8L  O.  Ford,  Atty.  Gen.,  tw  reaprnd- 
ent 

PER  CURIAM.  These  causes  eominc  ok 
(or  hearing  this  day,  and  evidence  ahowinc 
settiement  in  the  court  below  haTing  been  fiUd 
in  this  coor^  the  ajfpmlB  in  aald  canaoa  ar* 
dismiaaed. 

STATE  r.  DUFFT.  (Na  4683.)  (Su- 
preme Court  of  Montana.  June  28»  1020:) 
Appeal  from  District  Court,  Valley  Goontjr; 
John  Harly,  Judco.  8.  O.  Ford,  Attj.  Gem., 
for  reapondent 

PER  CURIAM  The  motion  of  respondent 
that  the  appeal  herein  be  dismissed  for  fail  ore 
of  appellant  to  file  transcript  within  time  Sa 
granted,  and  the  appeal  ia  accordin^y  dia- 
missed. 

HURLT.  J.,  being  diaqualified,  takes  no  part 
in  the  order  at  dismissal. 

STATE  r.  JOHNSON.  (No.  4637.)  (Su- 
preme Court  of  Montana.  July  14, 1020.)  Ap* 
peal  from  District  Courts  Tondera  County; 
John  J.  Greene,  Judge.  8.  O.  Ford,  Atl7> 
Qeau,  for  appellant. 

PER  CDBIABL  On  motion  of  appellant,  the 
appeal  In  the  abore-entitied  eanao  ia  diamiaard 


STATE  T.  KOBLD.  (No.  481&)  (Supremo 

Court  of  Montana.  Sept.  14,  1020.)  Appeal 
from  District  Court,  Hill  County;  W.  B. 
Rhoadea,  Judge.  O.  R.  Stranahan  and  A*  Lee 
Golden,  both  of  Havre,  (or  appellant  Yie- 
tor  R.  Griggs,  of  Havre,  for  respondent 

PER  CURIAM.  The  motion  of  reapradent 
to  dismiss  the  appeal  herein,  for  the  reaaoa 
that  the  appellant  has  failed  to  file  and  serve  Ha 
brief  within  the  time  allowed  by  the  rule*  of 
this  court  and  by  the  atipnlation  of  coonael 
extending  the  time,  is  granted,  and  the  ap- 
peal aocordbiiAr  diamiaaed. 


STATE  T.  KWOB,  (No.  43e&)  (Si^eme 
Court  of  Montana.  S^t  14,  1020.)  Appeal 
from  District  Coart  Lewis  and  Clark  County: 
W.  H.  Poorman,  Judge.  Henry  O.  Smith,  of 
Helena,  (or  aK>enant 

PER  CURIAM.  Pursuant  to  motion  of  ap- 
pellant herein,  showing  that  the  trial  court  haa 
granted  iu>peUant  a  new  trial,  hla  appeal  from 
the  judgment  of  eonvietioii  ia  diamiaaed. 


STATE  ex  r«L  BROWN  ▼.  PORTER.  (No. 
4649.)  (Supreme  C!ourt  of  Montana.  May  2^ 
1920.)  Original  application  for  writ  of  man- 
date to  emnpel  reapondrat  to  iaaoe  a  warrant 
In  payment  of  aorvicoa  xwodered  rdator  aa 
attorney  fw  the  State  Boasd  «C  BqoaHnrtloa. 
John  O.  Brown,  of  Helena,  vo  no. 

PER  OUBIAU.  ^e  apidleation  of  rdator 
tor  writ  of  mandate  ia  dmiad;  the  coart  being 
of  opinion  that  application  for  relief  should  be 
made  to  the  district  court 
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STATE  ex  rel.  CAMPBinX  v.  DISTRICT 
COURT  OF  FIFTEENTH  JUDICIAL  DIS- 
TRICT et  bL  (No.  46Sd.)  {Snpreme  Comt 
of  Montanm.  Jane  S,  1920.)  Original  appUcft- 
tion  for  wilt  of  snperriaorr  control.  Belden 
ft  De  Kalb,  of  IiewiitowD,  for  relator. 

PER  CURIAM.  ;rhe  application  of  relator 
tor  writ  of  superrisorj  control  this  day  pre- 
aented  la,  after  due  consideration  tgr  tli«  court, 
denied. 

STATE  «x  reL  OO0GHIJN  MAYOR  OF 
Onr  OP  BUTTE.  (No.  4724.)  (Supreme 
Court  of  Montana.  Sept  14,  IHSO.)  Appeal 
from  District  Court,  Silver  Bow  Conn^.  B. 
li.  Clinton,  B.  D.  ElderUn,  hnd  C.  F.  Jottner, 
all-  of  Butte,  for  appellant 

PER  CURIAM.  Upon  motion  of  the  appel- 
Ubxt,  the  appeal  herein  is  this  dar  dismiased. 


STATE  ex  rel.  COURTNEY  t.  MAYOR  OF 
CITY  OF  BUTPPEJ.  (No.  4728.)  (Supreme 
Court  of  Montana.  Sept  14,  1920.)  J^peal 
from  District  Gonrt  Sflver  Bow  Coontr*  B- 
I*.  Glintott,  El  D.  ElderUn,  and  O.  F.  Jattner, 
an  <tf  Batte,  for  appellant 

PER  CUBIAM.  UpMi  motion  of  tha  appel- 
lant hertin,  tha  appeal  In  the  abora-entiUed 
ia  Aamiased. 


8TA;rBI  ex  reL  ELY  t.  STEWART.  (Noa. 
468S,  4086.)  (Supreme  Court  of  Mmitataa. 
July  26,  1920.)  Original  application  for  writ 
of  mandamus.  Nolan  A  Donovan,  of  Butte, 
ftv  relator.  Jas.  A.  Walsh,  of  Helena.  Wm.  M. 
Johnatout  of  BUUnga,  SjUnt^  Sanner.  of  Butte, 
and  Heu7  OL  Sndtii.  at  Helena,  fw  xeapood- 
cnts. 

PER  CURIAM.  This  cause,  heretofore  aub- 
mitted,  this  day  came  on  for  Judgment  and  de- 
daion.  Wheronpmi,  on  eonrideration,  it  la  or- 
dered and  adjudged  that  the  motion  to  qnaab 
die  ahenuitlra  writ  tssaed  herein  be  and  it  la 
auatalned.  and  th*  proceadiiva  diamlaaed. 


STATB  «x  nL  FARMERS'  BUTVATOB 
CO.  et  aL  T.  DISTRICT  COURT  OF. FIF- 
TEENTH JUDICIAL  DISTRICT  et  aL  (No. 
4G8i.)  (Supreme  Court  of  Montana.  July  14, 
1920.)  Original  application  for  writ  of  super- 
Tfsory  control.  M.  J.  Lamb,  of  Billiuga,  Jeff- 
ries &  McNaught  of  Roundup,  and  Madeen  A 
RaaseO,  of  Missoula,  for  relators. 

PER  CURIAM.  The  applications  of  relators 
for  writ  of  snperrlaozy  contnd'  ia,  after  due 
consideration,  denied. 


STATE  ex  rel.  HENDERSON  et  aL  t.  DIS- 
TRICT COURT  OF  FIFTH  JUDICIAL  DIS- 
TRICT et  aL  (No.  4i56.)  (Supreme  Court 
of  Montana.  Not.  18,  lIKiO.)  Original  appli- 
cation for  writ  of  aupervisory  contrtd.  M.  M. 
Duncan,  of  Virginia  City,  for  relatora. 

PER  CURIAM.  The  application  of  relators 
herein  for  writ  of  supervisory  Control  ia.  aft- 
•r  daa  consideration  hr  the  court,  denied. 


STATE  ex  rel.  HOGUH  v.  O'BRIEN  et  sL 
(No.  4612.)  (Supreme  Court  of  Montana. 
May  28,  1921.)  Appeal  from  District  Court 
BavalU  Gountr;  B.  Lee  McGuUoch.  Judge. 
Search  warrant  proceeding  by  the  State  of 
Montana,  on  the  relation  of  C.  E.  Hogue. 
against  W.  P.  O'Brien  and  certain  intoxicating 
liquors.  From  a  judgment  declaring  forfeited 
a  quantity  of  whisky,  and  ordering  it  destroy- 
ed, defendant  appeals.  Reversed  with  direc- 
tions. B.  A.  O'Hara,  of  Hamilton,  George  T. 
Baggs,  of  SteTenaviUe,  and  B.  C.  Enrts,  of 
Hamilton,  tor  appellants. 

PER  CURIAM.  Thia  la  a  a<earch  warrant 
proceeding  Inatitated  in  the  district  court  «t 
Ravalli  county  by  C.  B.  Hogae,  aa  sberlff,  un- 
der the  proririona  of  the  Prohibition  Enforce- 
ment Act  It  comes  before  this  court  on  ap- 
peal by  tha  defendant  from  a  final  judgment 
rendered  by  the  court  after  a  hearing  upon 
the  return  by  tiie  sheriff  of  the  warrant  de- 
claring forfeited  a  quantity  of  whisky  seised 
thereunder  and  ordering  it  destroyed.  Though 
this  caae  was  brought  here  on  appeal  from  the 
final  Jndgment  >nd  the  cm6  of  State  of  Mon- 
tana ex  reL  John  Samlin  t.  IMatrict  Court  of 
Custer  County  et  aL,  108  Pac.  902,  recentlr 
decided,  was  an  original  application  for  a  writ 
of  prohibition,  the  ultimate  question  submit- 
ted for  decision  in  this  case  la  the  same  as 
that  decided  in  the  latter  caae.  Upon  the  au- 
thority of  that  case,  tlie  judgment  is  reversed, 
and  the  district  court  is  directed  to  dismiss  the 
proceeding  and  order  the  aherlff  to  return  the 
whisky  seized  by  him,  to  the  defendant  Ba- 
Toraed,  vith  directions,. 


STATB  ex  reL  LARSON  v.  WYMAN.  (No. 
4169.)  (Supreme  Court  of  Montana.  May  29, 
1920.)  Appeal  from  District  Court  Dawson 
County;  C.  C.  Hurley,  Judge.  H.  J.  HaskeU 
and  J.  A.  Slattery,  both  of  Glendlve,  for  ap- 
pellant F.  P.  Lelpar,  of  Glendire,  for  re- 
apondent 

FEB  OUBIAM.  Thia  cause  having  been  set 
for  bearing  and  taken  under  advisement  It  is 
ordered  and  adjudged  that  no  briefs  baring 
been  filed,  the  Judgment  <tf  the  coart  bdow, 
made  on  Angnat  2^  191T,  b«  and  it  la  affirmed. 


STATB  ax  rel.  LAVIGNB  t.  DISTRICT 
COURT  OF  FIRST  JTOICIAL  DISTRICT, 
(No.  4681.)  (Supreme  Court  of  Montana. 
Sept  28,  1920.)  Original  application  for  writ 
of  proltibition.  Q.  A.  Spauldiug,  of  Helena,  for 
relator.  Bdward  Horaky,  of  Helena,  for  re- 
spondent 

PER  CURIAM.  Parsoant  t»  stipulation  of 
tiie  partiea  herein,  the  order  of  aubmission  ol 
this  cause  for  Judgipent  and  decision  la  sat 
aside,  and  the  proceeding  ia  diamisaed. 


SFTATB)  ex  rcL  O'GRADY  DISTRICT 
COURT  IN  AND  FOR  SHERIDAN  COUN- 
TY et  aL  (No.  4006.)  (Supreme  Court  of 
Montana.  May  8,  19'i!0.)  Original  opplic&tion 
for  writ  of  certiorari.  8.  O.  Ford.  Atty.  Gen., 
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and  Frank  Woody,  Asst.  Attj.  Oen.,  for  rdst* 
or.  Howard  BL  Lewis,  of  PlentTWOod,  for  re- 
spondents. 

raB  CUBIABI.  It  appearing  from  the  state- 
ment of  coonsd  made  In  open  coart  at  the 
hearintr  of  the  order  to  sbow  cause  that  the 
daims  against  Sheridan  count;,  ont  of  which 
the  proceeding  arose,  were  allowed  and  order- 
ed paid  before  the  order  to  show  cause  was 
issued,  and  that  only  a  moot  question  remains 
for  dedsion,  tiie  caase  is,  upon  motion  of 
coonad  for  rdator,  dlamissed. 


STATE  ex  rel.  RICHARDSON  t.  STEW- 
ART. (No.  4738.)  (Supreme  Cpurt  of  Mon- 
tana. Oct.  2,  1»20.)  Original  application  for 
writ  of  mandate  to  compel  respondent  to  place 
the  name  of  relator  and  others  upon  the  offl- 
dal  ballot  to  be  used  at  the  dection  to  be  fadd 
November  %  1920.  H.  A.  Tyrand,  of  Butte, 
for  relator.  &.  O.  Ford,  Atty.  Oen.,  and  Frank 
Woody,  Asst.  Atty.  Oen.,  for  respondent 

PER  CURIAM.  The  application  for  writ  of 
mandate  to  compel  the  respondent,  as  Secre- 
tary of  State  of  the  state  of  Montana,  to  place 
the  names  of  relator  and  others  upon  the  offi- 
dal  ballot  to  be  used  at  the  dection  to  be  held 
on  November  2,  1020,  as  the  candidates  for  the 
Farmer-Labor  Party  for  the  offices  of  presi- 
dential and  Tica  preaidential  electors,  came  reg- 
niariy  on  for  bearing.  The  motion  of  the  At- 
torney General  to  quash  the  altemadTe  writ 
heretofore  issued  and  to  dismiss  the  proceed- 
ing is  denied.  ~BDd  a  peremptory  writ  is  ordered 
to  issue  forthwith.  The  court  is  of  the  opin- 
ion that,  since  it  appears  that  the  Farmer-La- 
bor Party  was  not  In  existence  at  the  time  the 
primary  dection  was  held  on  April  23,  1920, 
for  preridential  and  vice  presidential  dectors, 
bat  has  been  organized  dnce  that  time,  it  Is 
now  entitied  to  have  the  names  of  its  candi- 
dates for  these  offices  placed  npon  the  ballot 
nnder  the  proTisiona  of  section  521  of  the  Be- 
vised  Codes. 


STATiO  ex  rd.  BUSSBUi  t.  McEAT.  (No. 
4197.)  (Snpreme  Coort  of  Montana.  Sept. 
20,  t92a)  Appeal  from  District  Court,  San- 
ders County ;  Asa  L.  Duncan,  Judge.  Wade  R. 
Parka,  of  Plains,  and  S.  G.  Ford.  Atty.  Oen., 
for  appellant  HcCormick  &  BusseU,  of  Mis- 
soula, for  respondent 

FEB  CURIAM.  Upon  motion  of  appellant, 
the  v>peal  herein  la  dismissed. 


STATE  ei  rd.  SCKAVON  et  al.  T.  DIS- 
TRICT COURT  OP  SECOND  JUDICIAL 
DISTRICT  et  aL  (No.  4776.)  (Supreme 
Court  of  Montana.  Dec.  27,  1920.)  Original 
application  for  writ  of  supervisory  controL 
Miles  J.  Cavanaugb,  of  Butte,  tor  relators. 

PER  CURIAM.  The  application  of  the  re- 
lators herein  for  a  writ  of  supervisory  control, 
heretofore  presented,  ia  denied. 


STATE  ex  rel.  SPIDEL  v.  BARR  et  al. 
(No.  4642.)  (Supreme  Court  of  Montana. 
May  19,  1920.)    Original  application  of  writ 


of  mandate.  John  J.  Jewdl,  of  HobsoD,  (or 
relator, 

PBB  ODBIAIL  The  application  for  writ  of 
mandate  herdn.  heretofore  presented,  ia  de- 
nied. 


STATE  ox  reL  WAIDBN  et  ■!.  t.  DIS- 
TRICT COUBT  OF  NINTH  JUDICIAL  DIS- 
TRICT et  al.  (No.  4601.)  (Snpreme  Court 
of  Montana,  July  34,  1920.)  Original  applica- 
tion for  writ  of  supervisory  control.  John  W. 
Stanton,  of  Great  Falls,  for  relators. 

PBB  CUBIAM.  Bdatora*  applieatioii  for 
writ  of  supervisory  control  is  do^ed. 


STATE  ex  reL  WILLIAMS  t.  STEWART. 
(No.  4737.)  (Supreme  Court  of  Montana. 
Oct.  2,  1920.)  Original  ^iplication  for  writ  «f 
mandamna  to  compd  respondent  to  place  the 
name  of  rdator  and  others  npon  the  official 
ballot  to  be  used  at  the  dection  to  be  held  No- 
vember 2,  1920.  H.  A.  Tyvand,  of  Butte,  for 
relator.  S.  C.  Ford,  Atty.  Oen.,  and  Frank 
Woody,  Asst  Atty.  Gen.,  for  respondent 

PER  CURIAM.  The  api^cation  of  CSinton 
L.  Williams  for  writ  of  mandamus  to  compel 
the  respondent,  aa  Secretary  of  State  of  the 
state  of  Montana,  to  place  his  and  the  names 
of  others  upon  the  official  ballot  to  be  used  at 
the  dection  to  be  held  November  2,  1920,  aa 
the  candidates  for  the  offices  of  presidential 
and  vice  presidential  electors  of  the  Socialist 
Party,  came  on  regularly  for  bearing.  The 
motion  of  the  Attorney  General  to  quash  the 
alternative  writ  heretofore  issued  and  to  dis- 
miss the  proceeding  is  sustained,  and  the  pro- 
ceeding is  ordered  dismissed.  Tlie  coort  ia  of 
the  opinion  that  since  the  Socialist  Party  was 
organised  and  in  exiatence  at  the  time  the 
primary  dection  was  hdd  on  April  23,  1920. 
for  presidential  and  vice  presidential  electors, 
aad  was  entitied  and  required  under  the  provi- 
sions of  the  act  initiated  and  passed  by  tiw 
people  at  the  general  election  hdd  in  Novon- 
ber,  1912  (Laws  lOlS,  p.  G80),  to  vote  for  and 
nominate  candidates  for  these  offices,  bat  omit- 
ted to  do  so,  it  ia  not  entitied  now  to  have  tlM 
names  of  any  persons  i^pear  uptui  the  ballot 
aa  eandldatea  for  these  officea.- 


WELDON  T.  SCHWANZ.  (Na.-  4n6.> 
(Sapreme  Court  of  Montana.  Oct  11,  192(k> 
Appeal  from  Diatriet  Court  TellowstMW  Conit- 
tr:  A.  (3.  Spencer,  Judge.  Robt  C  Stong,  of 
Billings,  for  appdlmit  Ooy  O.  Derry,  of 
Billings,  for  respondent 

PER  CURIAM.  The  motion  of  the  appd- 
lant  praying  for  the  dismiasal  of  the  appeal 
herein,  la  granted,  and  the  appeal  ia  accord- 
ingly dlamlaaed. 


In  re  TEOEN.  (No.  4667.)  (Supreme 
Court  of  Montana.  June  17,  1920.)  Origind 
application  for  writ  of  supervisoiy  control  in 
aid  of  writ  of  babeaa  corpus.  Walsh,  Nolan 
&  Scallon,  of  Hdena,  for  petitioner. 

PER  CURIAM.  The  application  of  relator 
for  writ  of  supervisory  control  in  aid  of  ha- 
beas corpus  is,  after  das  consideration  tf  the 
court,  denied. 
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TEI/TS  CTATB.  (No.  A-8672.)  (Orlm- 
faial  Gooit  of  AppMla  of  Oklahonm.  Vas  26. 
1921.)  Appeal  from  GonDty  Court,  Pontotoc 
County;  Orel  Bnaby,  Judge.  O.  C.  Felts  iras 
convicted  of  transporting  intoxicating  liquor, 
and  he  appaals.  Jadgment  reversed  on  confes- 
sion of  error.  I.  M.  King,  J.  P.  Crawford,  and 
Reuben  M.  Boddie,  all  of  Ada,  lor  plaintiff  in 
error.  8.  P.  Freeliog,  Atty.  Oen.,  and  B.  L. 
Fulton,  Asst.  Atty.  Oen.,  for  tbe  State. 

FEB  CUBIAM.  The  plaintiff  in  error  was 
convicted  on  a  charge  of  transporting  intozi- 
cftting  liquor  from  a  certain  point  in  th«  city 
of  Ada  to  another  certain  point  in  aald  ei^  on 
or  abont  the  10th  dajf  ot  Febmaiy,  and  in 
accordance  with  the '  verdict  of  the  jary  was 
sentenced  to  be  confined  for  80  days  in  the 
co\inty  jail  and  pay  a  fine  of  $50.  Ke  appeals 
from  the  judgment.  The  Attorney  General 
has  filed  the  following  confession  of  error: 
"Plaintiff  in  error  admitted  the  possession  of 
the  liquor,  and  admitted  that  he  was  conveying 
it  from  his  home  to  his  office.  He  claimed  that 
he  purchased  the  liquor  in  Joplin,  Mo.,  and 
himsdf  conveyed  the  same  to  the  itate  of  Ok- 
lahoma. He  reqneated  the  court  to  Instmct 
the  jury  that,  if  they  believed  from  the  evi- 
dence that  he  had  made  a  lawful  pnrduue  of 
the  liquor  in  Qoeation,  and  that  he  himself 
brought  the  liquor  into  the  state  of  Oklahoma, 
and  tliat  the  same  was  broaght  and  intended 
for  his  own  use,  that  the  jury  should  acquit 
him.  The  court  refused  to  give  this  instruc- 
tion, and  an  exception  was  taken  and  allowed. 
Thli  court,  Id  tbe  caae  ot  Uaynef  t.  State,  8 
OU.  Or.  487,  U9  Pia  WA,  and  In  other  com. 


baa  held  that  ft  Is  no  violation  of  the  prohibi- 
tory act  to  convey  from  rate  place  fn  this  state 
to  another  place  therein  a  lawful  purchase  of 
intoxicating  liquor.  The  same  holding  was 
annoanced  by  this  court  in  the  case  of  Bupard 
V.  State.  T  Okl.  Cr.  201,  122  Pac.  1108.  We 
feel  that  nnder  the  evidence  plaintiff  in  error 
was  entitled  to  the  instruction  requested,  or 
one  covering  the  question  therein  preseDted." 
After  an  examination  ot  the  record  In  the  case, 
we  reach  the  condosion  that  the  etnifession  of 
error  should  be  sustained.  The  Judgment  of 
the  lower  court  fs  accordingly  leversed. 


ABOLA  V.  HATS.  (No.  16C18.)  (Supreme 
Court  of  Washington.  June  14,  1921.)  De- 
partment 2.  Appeal  from  Superior  Court, 
King  County;  A.  W.  Frater,  Judge.  Action  by 
Emma  Arola  against  W.  F.  Hays.  From  a 
judgmwt  for  plaintiff,  defendant  appeals.  Af- 
firmed. Kdleron  &  Hannaa,  ot  Swttle,  for 
ai^idlant.  J.  Orattan  O^zywi,  of  Seattle, 
for  respondent 

PER  OUBIAM.  In  this  action,  which  was 
begun  by  a  client  against  her  sttomey  for  the 
retnm  of  money  received  by  him,  he  has  set 
up  a  eounterdaim  seeking  to  recover  for  legal 
services  performed  for  her  and  at  her  request. 
The  oidy  question  presented  on  the  appeal  is 
as  to  the  proper  amount  to  be  allowed  on  this 
eounterdaim.  An  examination  of  the  record 
does  not  disdose  any  reaaon  why  we  should 
interfere  with  the  amount  awarded  by  th* 
trial  court,  and  the  judgmnt  is  therefore  af* 
firmed. 
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